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COMMENTSOF THE FLORIDA PUBLIC SERVICE COMMISSION

The Florida Public Service Commission (FPSC) submits these comments in response to the
Notice of Proposed Rulemaking (NPRM) (FCC 02-60) released on April 19, 2002. InthisNaotice,
the Federal Communi cations Commission (FCC) seeks comment on proposed modifications to its
rules and other changes governing the rural health care universal service support mechanism.

The FPSC’ s comments specifically addressissues regarding: eligible health care providers,
eligible services, calculation of discounted services, streamlining and improving the application
process, and competitive bidding. When considering whether to expand a universa service
program, we believe there are several key factors that should be considered. First, webelieveitis
important to review whether the intent of the program has been met. Next, we believe emphasis
should be placed on streamlining current processes to be more efficient and increasing
accountability to ensure that the intended recipients receive the programbenefits for which they are
eligible. Finaly, we encourage the FCC to carefully evaluate the cost of any changes prior to
implementing them and ensure that any expansion of the program does not cause the rural hedlth

care program to exceed the existing fund.
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Eligible Health Care Providers

The FCC hasrequested comment onwhether it should revisit prior interpretations of the term
“health care provider” to enable rural health care providers to be eligiblefor discounts even if they
or their affiliates also function in capacities that do not fall under the statutory definition in section
254(h)(5)(B) of the Act. On reconsideration of the Universal Service Order, the FCC previously
rejected arguments that it had too narrowly defined the term*“health care provider” and that it should
expand the definition to include rural nursing homes, hospices, or other long-term care facilities.
In this notice, the FCC affirmsits position regarding health care provider eligibility. However, in
light of low participation, the FCC invites comment on whether it should revisit its interpretation
of the Act for purposes of expanding the number of eligible rural health care providers.

The FPSC believes the FCC should not expand the definition of “ health care provider” at this
time. We agree that eligible health care providers should be limited to the seven categories
enumerated in the statutory definition of “health care provider,” which include:

1) Post-secondary educational ingtitutions offering health care instruction, teaching

hospitals, and medical schools,

2) Community health centers or health centers providing health care to migrants,

3) Loca hedlth departments or agencies,

4) Community mental health centers,

5) Not-for-profit hospitals,

6) Rura hedlth clinics, and
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7) Consortia of health care providers consisting of one or more entities described in
clause (1) through (6).

The facilities that are currently included in the definition are either public or non-profit, and
provide direct medical diagnosis and treatment. Conversely, facilities such as nursing homes are
typically for-profit organizations and generally do not provide medical diagnosis and treatment as
a primary part of the facility’s operation . Clearly, nursing homes, hospices, and other long-term
care facilities do provide a form of medical care, but we do not believe it is the type of primary
medical care that was contemplated by the Act. The Actis clear in limiting the definition of “health
care provider.” We are concerned that expanding the definition to include facilities that do not
provide primary medical diagnosis and treatment could change the direction of the program. We
believe it is more appropriate to focus on increasing participation by health care providersthat are
currently eligible under the Act at this time, while not exceeding the $400 million cap. Therefore,
it is the FPSC’s position that the FCC should not expand the definition of eligible health care
provider at thistime.

Eligible Services

Under section 254(h)(2)(A), the FCC is authorized to establish competitively neutral rules
to “enhance. . . accessto advanced telecommunications and information services for . . . hedlth care
providers. ...” IntheUniversal Service Order, the FCC, relying on these provisions, authorized
limited support for access to the Internet for health care providers. The FCC declined at that time

to adopt any proposals for support of the Internet access provided by an Internet Service Provider
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(ISP), due to the limited information available and the complexity of the proposals.! The FCC did
find, however, that rural health care providersincur large telecommunications toll charges and those
charges were a major deterrent to full use of the Internet for health-related services.? Therefore,
acting pursuant to its authority under section 254(h)(2)(A), the FCC provided support for toll
charges incurred by all health care providers that could not obtain toll-free access to an ISP.2

The FCC points out inits NPRM that it has previously recognized that the most efficient and
cost-effective way to provide many telemedicine services may be viathe Internet.* In the NPRM,
the FCC states that “it is time to reevaluate our previous policy decision not to support Internet
access service provided by anISP.” Therefore, the FCC now requests comment on whether to alter
the current framework for providing support for Internet access. Specifically, the FCC asks whether
it should modify or eliminate recovery of toll charges related to Internet access by rural health care
providers, whether it shouldincludediscounts onlnternet access for these facilities, and how support
for rural health care providers could be implemented.

With the proliferation of ISPs, mogt, but not all, rural health care providers can now reach
an ISP without incurring toll charges, bringing into question the need for support. However, in
Florida, there are some rural health care providers who still do not have toll-free access to an I SP.
It has been estimated that approximately 5% of Florida's rural health care providers are unable to

reach an ISP without incurring toll charges. While this number may seem low, we believe it

! See Universa Service Order, 12 FCC Rcd at 9161, para. 749.
2 See Universal Service Order, 12 FCC Red at 9107, para. 631.
3 See Universa Service Order, 12 FCC Rcd at 9107-08, para. 631.

4 See Universal Service Order, 12 FCC Red at 9107, 9158, paras. 630, 744.
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demonstrates that there is still a need for this form of assistance. Further, because we know there
is still aneed for this servicein Florida, we believe it is reasonable to assume that there may be a
continued need in some other states as well. Considering that a mechanismis currently in placeto
provide thisformof assistance and there are rural health care providers who will benefitfromit, we
believeit is appropriate that the FCC maintainits current policy of allowing recovery. Further, we
believe a continuation of USAC'’ sapplicant outreach and educationeffortswill help make applicants
aware that this type of assistance is available. We will discuss the USAC outreach efforts further
in our comments on streamlining and improving the application process. While we believe it is
appropriate to continue offering thisform of assistance at this time, we encourage the FCC to revisit
thisissue in the future as the availability of toll-free access to an I SP continues to grow.

Inthe Universal Service Order, the FCC declined to adopt proposals in support of discounts
for Internet access, due to the limited information then available and the complexity of the
proposals.> The FCC now requests comment on whether the rural health care support mechanism
should provide discounts on Internet access, and on how such support should be implemented--
specifically, whether a percentage discount on internet access charges, analogous to the operation
of the schools and libraries support mechanismwould be appropriate, or whether support should be
based on the current rural health care mechanism’ s rural-urban rate comparison.

The FPSC recognizes that Internet access may be beneficial to rural health care providers,
and agrees that supporting Internet access for rural health care providersis consistent with achieving

the goals of section 254 of the Act. To the extent that adding Internet access can be implemented

® See Universa Service Order, 12 FCC Red at 9161, para. 749.
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in an efficient, cost-effective manner within the existing fund, we would support adding Internet
accessasaneligibleservice. If implemented, we encourage the FCC to adopt a discount that is easy
to implement and one that provides a beneficial level of support. We believe establishing a
percentage discount would serve that purpose and would be consistent with the Act. Although
mileage-based pricing isused for other eligiblerural health care support mechanism services, such
as T-1 access, we recognize that Internet access fees are not based upon mileage. Therefore, we
believe the application of a percentage discount on Internet access fees is areasonable approach and
would have the added benefit of making the application process less burdensome for applicants.
Further, if implemented, we would encourage the FCC to establish procedures that will ensure
accountability in the use of funds for Internet access.

Calculation of Discounted Services

The FCC requests comment on whether, for purposes of determining the urban rate, USAC
should allow comparison of ratesin any urbanareainthe state, not just comparison with ratesin the
nearest city with a population of more than 50,000. Section 254(h)(1)(A) provides that “a
telecommunications carrier shall . . . provide telecommunications services . . . at rates that are
comparableto rates charged for similar servicesin urban areasin that State.” However, 47 C.F.R.
54.607(a) states “The urban rate is defined as arate no higher than the highest tariffed or publicly-
available rate charged to a commercial customer for a similar service provided over the same
distance in the nearest city in the state with a population of at least 50,000.” However, the NPRM
indicates that there is evidence that suggests that largest cities in a state have significantly lower

rates and more service options than the city of at least 50,000 nearest the rural hedlth care provider.
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The evidence also suggests that many rural hedlth care providers chooseto link their telemedicine
networks to pockets of expertise located in larger cities in the state rather than to the nearest city.
Therefore, the FCC is reconsidering its previous conclusion.

We believe expanding the rate comparison could provide rural health care providers with
more service options than are available in the nearest city of 50,000, and possibly at lower prices.
We believe this change is consistent with the Act, which affords greater flexibility than the existing
rule. However, webelieveitisimportant to first consider if the current processes can be streamlined
to be more effective, and then consider whether the proposed change can be implemented in a cost-
effective manner. To the extent this change can be implemented in an efficient, cost-effective
manner within the existing fund, the FPSC supports alowing comparisons of rates beyond the
nearest city with a population of more than 50,000.

Streamlining and | mpr oving the Application Process

The FCC regquests comment on waysto streamline the application process to make it easier
for applicants to apply for support. The FCC has acknowledged that the complexity and rigor of the
application process present a barrier to applicants.® The FPSC believes the best long-term strategy
for improving the application process is for USAC to increase its current applicant outreach and
education efforts. USAC has good tools to assist participants in the application process; however,
we believe there are still many participants who are not aware of the valuable assistance and

information that can be obtained from USAC. We bedlieve it would be beneficial for USAC to

¢ See, eg., Fifteenth Order on Reconsideration, FCC 99-269, para 33; see also Universal Service
Adminigtrative Company Report to the FCC: Evauation of the Rural Health Care Program, CC Docket Nos. 96-45
and 97-21, Public Notice, 14 FCC Red 5163.
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provide more notification to participants about the assistance that is available, as well as encourage
them to use USAC’ swebsite. Also, we believe USAC’s monthly rural health care conference calls
arevery helpful and should be continued as part of USAC' s outreach efforts. In Florida, there have
been instances where rural health care service providers have recently been successful in securing
funding, based in large part on USAC' soutreach efforts. However, we are aware that many Florida
applicants remain frustrated with the process. Therefore, we encourage continued outreach efforts
to assist applicants in securing funding with greater efficiency. While we are not providing
comments on specific changes to the application package, we would encourage and support efforts
to streamline the forms used in the application process.

Competitive Bidding Rules.

The FCC requests comment on the effectiveness of the rural health care universal service
support mechanism’ scompetitive bidding rules. Current rulesdo not specifically addresswhat types
of bidding practices are acceptable or desirable. However, the rules do state that applicants are
required to participate inacompetitive bidding process pursuant to Commission regulations and any
additional applicable state, local, or other procurement requirements. Currently, commonly used
competitive bidding practices include the traditional Invitation to Bid (ITB) and Request for
Proposal (RFP) methods.

The State of Florida recently instituted a third competitive bidding practice to provide
greater flexibility in the procurement of commodities or services referred to as an Invitation to
Negotiate (ITN). This method is used when an ITB or RFP may not provide an appropriate

mechanism to purchase the needed commodities or services. AnITN is often the most appropriate
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purchasing method for the acquisition of emerging technologies or complex services, asis the case
for telecommunications services to support the delivery of telemedicine. The ITN provides
safeguardsto ensure afair bidding process, asdo the I TB and RFP, but offers flexibility by alowing
specific negotiation practices within the framework of the bidding procedures.

The Florida agencies that assist the participants are concerned that the FCC may not accept
the ITN as an acceptable bidding practice. To provide applicants with clear direction, the FPSC
believesit is appropriate for the FCC to state in its rules that the bidding practices such asthe I TB,
RFP, and ITN are consistent with the FCC's universal service competitive bidding rules.
Clarification will help improve the application process by eliminating concern by applicants as to
the appropriateness of using the ITN method.

Concluson

When considering whether to expand a universal service program, we believe there are
several key factorsthat should be considered. First, webelieveitisimportant to review whether the
i ntent of the program has been met. Next, we believe emphasis should be placed on streamlining
current processes to be more efficient and increasing accountability to ensure that the intended
recipients receive the program benefits for whichthey are eligible. Finally, we encourage the FCC
to carefully evaluate the cost of any changes prior to implementing them and ensure that any
expansion of the program does not cause the rural health care program to exceed the existing fund.

The FPSC believesthe FCC should not expand the definition of eligible health care provider
at this time and that the eligible hedlth care providers should be limited to the seven categories

enumerated in the statutory definition of “health care provider.” Regarding Internet access, we
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believeitisappropriate that the FCC maintainits current policy of allowing recovery of toll charges,

considering that there are still some rural health care providers who do not have toll-free access to

the Internet. While we believe it is appropriate to continue offering this form of assistance at this
time, we encourage the FCC to revidit thisissue in the future as the availability of toll-free access
to an ISP continues to grow. Further, to the extent that adding Internet access can be implemented
in an efficient, cost-effective manner within the existing fund, we would support adding Internet
accessasaneligible servicefor rural health care universal service support. We believeit would be
consistent with the Act for the FCC to establish a percentage discount. We believe the application
of a percentage discount on Internet access fees would have the added benefit of making the
application process less burdensome for applicants. Further, we encourage the FCC to adopt a
discount that is easy to implement and one that provides a beneficia level of support to rural health
care providers. If implemented, we would encourage the FCC to establish procedures that will

ensure accountability in the use of funds for Internet access.

The FPSC supports allowing comparison of rates beyond the nearest city with a population
of more than 50,000 provided that this change can be implemented in an efficient, cost-effective
manner within the existing fund. We believe this change is consistent with the Act, which affords
greater flexibility than the FCC's existing rule. Such a change would provide rural health care
providers with more service options, and possibly at lower prices.

InFlorida, there have beeninstanceswhererura health care service providers have recently
been successful in securing funding, based in large part, on USAC's outreach efforts. The FPSC

believes the best long-term strategy for improving the application processis for USAC to increase
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its current applicant outreach and education efforts. While we are not providing comments on
specific changes to the application package, we would encourage and support efforts to streamline
the forms used in the application process.

In addition, the FPSC believesit is appropriate for the FCC to state in itsrules that bidding
practices, such as the ITB, RFP, and ITN competitive bidding practices are consistent with the
FCC' s universal service competitive bidding rules. Clarification will help improve the application
process by eliminating concern by applicants as to the appropriateness of using the ITN method.

Respectfully submitted,
/sl

Cynthia B. Miller, Esquire
Office of Federal & Legidative Liaison

FLORIDA PUBLIC SERVICE COMMISSION
2540 Shumard Oak Boulevard

Tallahassee, Florida 32399-0850

(850) 413-6082

DATED: July 1, 2002
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