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PROCEEDI NGS

CHAI RVAN GRAHAM  Item No. 4.

M5. PAGE: Good norning, Comm ssioners.
Panel a Page with the Ofice General Counsel. In
I[tem No. 4, Staff recommends that the Commi ssion
grant a petition for declaratory statenent filed by
Har bor Waterworks, Inc. a water and wastewat er
utility. Harbor Waterworks requests that the
Conmmi ssion declare that prior orders of the
Conmm ssi on establishing Harbor Waterworks, Inc.
service availability charges apply to the utility's
irrigation connections.

Based on the facts and circunstances presented
by Harbor Waterworks, Staff recomrends the
Comm ssi on should grant the petition to the extent
that it addresses the very narrow y-franed question
posed in Staff analysis and declare that Conmm ssion
orders, which establish service availability
charges for Harbor Waterworks, applied to the
utility's irrigation connections.

M. Troy Rendell is here to address the
Conmm ssion on behalf of Harbor Waterworks and M.
Sanuel M1 ler, who has brought a docunent for the
Comm ssion's consideration and it has been provided

to the Comm ssi on. M. Samuel MIler is here on
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1 behal f of Harbor Hills Devel opnent and Harbor Hills

2 Honeowner's Association. Staff is available for

3 guesti ons.

4 CHAI RMAN GRAHAM  Thank you, Staff.

5 M. Mller.

6 MR. MLLER  Good norning -- ny apol ogies.

7 Good norning, Commssioners. I'mSamMIler from

8 Aker man, LLP on behalf of Harbor Hi|ls Devel opnent

9 and Harbor Hills HOA

10 In our view, the petition for declaratory

11 statenent seeks to acconplish two things. First,
12 it seeks to place formover substance with respect
13 to the econom c and engineering realities of our

14 situation. Second, it seeks enforcenent of Harbor
15 Wat erwor ks violation of a contract for the purchase
16 of the subject irrigation |ines, which contract |
17 was actually provided [ast night and | have given
18 to the Comm ssioners, which contract explicitly

19 provi des that there would not be any such charges.
20 So there are certain fundanental background
21 facts that we believe are inportant. This

22 decl aratory statenment request has to do with phase
23 six of the devel opnment of Harbor Hills, which is
24 | ocated down in Lake County right off Lake Giffin.
25 Al water to phase six is currently, whether it's
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for hones or for irrigation, it's currently
provi ded by the sane exact source, potable water
from under ground wel | s.

Now, there are two sets of water |ines running
t hrough phase six, one that was originally intended
for potable water for the hones and a secondary
line that was intended for irrigation. The
intention was that those irrigation |ines would
then be used once phase six hit 50 honmes. That has
occurred -- or they've hit 50 honmes. Now, |'|
tal k about the irrigation lines in just a nonent.
That water and irrigation |ine running through
phase six, those lines are currently
I nterconnected, thus, in effect, inreality, they
serve as one single line. So at this tinme all
wat er servi cing potable water needs at the hones
and providing irrigation services for phase six are
comng fromthe sanme source, running through the
same exact |ines.

Now, how did we get here? | use the phrase
originally intended several tines, and |I've done
that purposefully and carefully. |n phases one
through five of Harbor Hlls, there was one |line
runni ng through the devel opnent that serviced all

of the potable water needs for the hones and for a
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the irrigation. It was intended that phase six
woul d be different, that there would be a different
source of irrigation -- or different line to
provide a different source for the irrigation.
Specifically, while the current potable water being
provi ded to phase six cones froma pair of
underground wells, there is a requirenent, an
intention and a requirenent, that the water for
irrigation would conme froma surface well out of
Lake Griffin. That has not occurred. |In fact, St.
Johns Ri ver Water Managenent District, inits
permt to Harbor Waterworks, and that's permt
279-9, explicitly requires that surface well
running to Lake Giffin to provide for irrigation.

For reasons unknown to us, Harbor Waterworks
has not done that. The only reason that those
secondary lines for irrigation were put into phase
six was to honor the conditions explicitly required
by St. Johns to provide irrigation water from Lake
Giffin.

And the only reason, however, that those
secondary lines are not being used in the manner
required by St. Johns is because Harbor Waterworks
has not i nplenented those conditions. Now, those

secondary lines were sold to Harbor Waterworks
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1 because, in part, the original utility was not in a
2 position to satisfy those St. Johns conditions in
3 the permt. Now, significantly the contract for
4 the sale of those lines explicitly addressed the
5 charges that are being sought to have a declaratory
6 statenent issued with respect to.
7 And if | can, I'll read from paragraph three,
8 and this is paragraph three of the contract that
9 was provided. And I'mreading explicitly fromthe
10 second sentence. That reads: No charge, other
11 than the neter fee, shall be inposed by HW, that's
12 Har bor Waterworks, Inc., on connections to the
13 irrigation systemuntil authorized by the PSC and
14 HW's upcoming filing to establish a conservation
15 rate structure.
16 Agai n, ny apologies to both the Conm ssion and
17 Staff that I'mjust now provided this contract.
18 Now, | do ask, however, that this contact be put
19 into the record and | read the pertinent |anguage
20 that I'"mrelying upon.
21 The filing for the conservation rate structure
22 identified here in this contract has never been
23 made by Harbor Waterworks to the PSC. Not only, by
24 the way, is that rate structure contenplated inits
25 contract, but it was contenpl ated and extensively
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di scussed by this Conm ssion's order, and that's
Order 12-587, when the Comm ssion approved the sale
of this utility.

Now, our position here today is twofold.

First, we do not believe that the Conm ssion here
shoul d endorse such a contractual breach by issuing
a declaratory statenent that explicitly all ows

Har bor Waterworks to violate the plain | anguage of
Its contract.

And, by the way, the charges that are in place
cone froma 1990 tariff. This contract is dated 22
years |l ater, Novenber 2012. The parties were wel
aware of the existence of the charges and the
i npact that this contract would have on the
charges. This is not a situation where you have a
preexi sting contract and the PSC has issued new
charges. These are charges that were 22 years old
at the tinme of this contract.

Beyond the cl ear contractual | anguage that
there woul d not be any connection charges, however,
the econom c and engineering realities of the
situation dictate that the Comm ssion should view
this as a single source of water and a single
connection involving a single set of charges.

There shoul d not be separate charges for water and
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irrigation because it's all comng fromthe sane
source. And, frankly, we believe it would al so be
I nequitable to do so.

But for to the St. Johns conditions in its
permt, No. 279-9, requiring that the irrigation
wat er conme froma different source, nanely Lake
Giffin, those secondary |ines would never have
been put in place. Additionally, but for Harbor
Waterworks failing to install and put in place
operationally those punps, the surface punps
running fromLake Giffin to provide the irrigation
wat er, we woul dn't be having the sane potabl e water
runni ng through those interconnected pipes.

So the bottomline with respect to that is we
have a single source of water, those underground
punps, running through what, in essence, is a
single set of |ines because they're interconnected.
They m ght as well be the sane. That is not a
situation where there should be a separate
connection fee seeking to recover noney needed
for -- basically to provide for the source.

To highlight, however, why we believe this is
a situation of formover function, one thing that
t he devel oper could sinply do is take the

irrigation lines that are in place and run them
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straight over to the original connection and the
original neter. And this just highlights the

econom ¢ and engineering realities. The water is

still comng fromthe sane source. The sane anount
of water is still being used and it's all at the
same rate.

G ven those situations, we do not believe it
IS appropriate that this declaratory statenent
request be granted, and we believe that's
particularly inportant not to grant it when we have
the existence of this |anguage from paragraph three
of the contract, the conditions issued by St. Johns
Ri ver Water Managenent District that haven't been
honored, and not really discussed in the petition,
and we al so have a situation where this
Comm ssion's own order from 2012 contenplating this
new conservation rate structure, that filing hasn't
been nade.

As a result, we request that you deny the
request for declaratory statenent.

CHAl RMAN GRAHAM  Thank you, M. Mller.
Staff, do you want to reply before M. Rendell or
after?

M5. PAGE: W will wait until after M.

Rendel | . Thank you.
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CHAl RVAN GRAHAM M. Rendel | .

MR, RENDELL: Good norni ng, Conmm ssioners.
This basically is a dispute between the devel oper
and the utility. It does not involve the HOA. The
one point of clarification, this utility was
purchased fromthe devel oper who used to own the
utility. The devel oper that owned the utility
installed this irrigation line that's the subject
of this 2012 contract. There -- this has been
going on for approximately two years now. W net
extensively nunerous tinmes with the devel oper and
expl ai ned about the surface water provisions that
the Water Managenent District is not enforcing them
because it's cost prohibitive. It would be nore
costly to the devel oper, as well as to the
cust omers.

Oiginally in the Water Managenent District,
the use permt, there was a provision that the
utility conme before the Conm ssion for a
conservation rate. That has since been renoved
fromthe permt. W did renove that after we
purchased it. This utility, historically, has been
over-earning and primarily due to the excessive
usage of water. W' ve had nunerous HOA neeti ngs.

W' ve had the Water Managenent District go do a
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presentation at the HOA neeting basically saying,
you need to conserve. They use -- sone use over
100, 000 gallons a nonth. That's a nonth. So it's
excessi ve, which has caused and pl aced a huge
demand on the system

Prior to us, the utility, through another
attorney, used this contract basically to force us
to purchase the lines. Prior to that we nmet with
them nunerous tines and offered different
alternatives. W |ooked at form ng a separate
conpany, an irrigation non-regul ated conpany. W
net wth the devel oper. They're going to donate
| and for that. That has since fell through. So we
were basically forced to purchase the |ines.

Prior to that, | let the utility and their
ot her attorney know that the contract dispute has
already -- this type has already been addressed by
the Commission in the First District Court of
Appeal. | gave themthe cite. | believe it's Cody
vs. Lindor (sic). | don't know the exact cite, but
basically in that one there was a contract between
utility and customer saying they don't -- they wll
not charge for water services. The Conm ssion said
t hey have exclusive jurisdiction over rates and

charges in the 367. That was appealed to the first
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District Court of Appeal who upheld that decision
and did say that the Conm ssion has excl usive
jurisdiction. That type of contract is null, void
and unenforceable, that you cannot contract that
obligation away. So that's -- | inforned the
utility and their attorney, about a year ago, of

t hat .

So after the purchase of the lines, we -- what
we believe is we are applying the Conm ssion's
order and the approved tariffs appropriately. So
we're here before you asking for direction that we
basically told the utility -- the devel oper, we'l]l
live with the Conm ssion's decision; we believe
we're interpreting it right under Florida statute;
you do not. And so that's where we are here today
and we fully support Staff's recomendati on.

CHAl RVAN GRAHAM St aff.

M5. PAGE: Thank you, Chairman Graham Staff
I's recommendi ng that the Conmm ssion grant this
declaratory statenent in a very narrow manner. W
are only asking, based on the facts and the
ci rcunstances that were presented to us in the
petition -- M. MIller presents new facts that were
not before us when the recomendati on was prepared.

To the extent that these are alternative facts, we
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reconmmend that they not be taken into a great dea
of consi deration.

We are asking -- answering the question, which
the petitioner posed, which is do these service
availability charges apply to the irrigation
connections. The reference to the two orders is
sinply because those two orders were the orders by
whi ch the Conm ssion established the service
availability charges. All of the petitioner is
asking is whether or not those availability charges
apply here.

Al so, the docunent that was presented by M.
MIller this norning is a contract. There is
not hi ng that woul d say that the Conm ssion is
precluded or that contract supersedes the
Commi ssion's ability to issue a declaratory
statenent on this matter. | think that's
established in case law. Thank you.

CHAI RMAN GRAHAM  Conmi ssi oners.  Conm ssi oner
Pol mann.

COMM SSI ONER POLMANN:  Thank you, M.
Chairman. Ms. Page, | appreciate your conments
about the contract. Just a point of clarification
here. There was reference by M. MIller made to

St. Johns R ver Water Managenent District permt.
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Does that have any relevance to the natter before
us?

M5. PAGE: Only in the sense that when the
petition was filed, petitioner referenced the fact
that they have received a notice of non-conpliance
from Saint John's Water District Managenent because
of the fact that -- I'mleading into this
sonewhat -- that they are using nore water than
that permt allowed themto use as a utility in
that district.

COMM SSI ONER POLMANN:  The matter in the
petition regarding this, as you described it, a
very-narrow question. Even though there is
reference to that Water Managenent District permt,
Is that covered in your analysis and is there any

new i nformation, although |I understand we can

only -- we're only taking into account what was in
the petition. It has relevance, but you've covered
that -- or there's reference to it. |'mjust

trying to understand if there's anything that we
need -- can clarify here at this point.

M5. PAGE: | don't think so, Conm ssioner.
The recommendation did not really address what has
been referred to here as excessive water usage.

That was in the facts, but our recommendation iIs
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based on clear facts that are presented, which is
that, you know, there are these orders that the
Conmm ssion issued in 1990 and now there is an
irrigation connection and that prior to charging
the custonmers -- or actually, you know, receiving
paynment for those charges -- the petitioner is
requesting that the Conm ssion issue a declaratory
statenent saying that those prior Comm ssion orders
apply here.

COMM SSI ONER POLMANN:  So if | understand it
ina followup, there is an availability charge for
a connection, essentially for potable water to
serve a residence, and this is an additiona
connection for -- it happens to be for irrigation
use, but for practical purposes it's the sane type
of connection functionally. Water is comng from
the utility to the residence. It's an additional
connection so it's service availability charge --
there's two connections, but it's the sane thing.

M5. PAGE: That's correct.

M5. CIBULA: Under the order, our
interpretation, it doesn't matter whether it's
irrigation or water service because it's al
pot abl e water so that the service availability

charges woul d apply to whichever type of
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connection, and that's the narrow question that
we're answering in this recommendati on.

COMM SSI ONER POLMANN:  So t he custoner woul d
have two connections rather than a single
connection, but it's fromthe utility and it's the
sane wat er.

M5. Cl BULA: Correct.

COMM SSI ONER POLMANN:  Thank you.

CHAI RMVAN GRAHAM O her Conmi ssi oners?

Conmm ssi on Brown.

COW SSI ONER BROWN:  Thank you. Just one
question, Ms. Page. A followup to newirrigation
line agreenment. Taking that | anguage in paragraph
three particularly into consideration, do you think
that woul d change if you had this information prior
to the Staff recommendation that that would have
changed your ultimte recommendation to us?

M5. CIBULA: Can | try to field it? | don't
think it would change our reconmmendati on because
we're answering that very narrow question just
about the connections and whet her the service
availability charges apply to those connecti ons.
And Staff believes that we're just answering that
guestion and that there's still -- if the

devel oper, the association, wants to chall enge
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what, you know, the invoiced anmount or whether or
not they m ght have sone sort of alternative -- |
mean sone sort of defense against paying them they
could still raise those types of --

COMWM SSI ONER BROMWN:  No, that was great.

Thank you. That nade it abundantly clear. Ckay.
And this utility -- M. Rendell, you don't have a
conservation rate structure in place?

MR, RENDELL: Unfortunately, no.

COMWM SSI ONER BROMN:  You need it.

MR, RENDELL: Well, we would |ove to have one.
Unfortunately, it's over-earning and it's very
difficult to have conservation rates when utilities
are over-earning. W net with Staff and OPC | ast
year and we addressed the over-earning situation
through -- we brought a settlenent to the
Comm ssion. W would | ove nore than anything to
have a conservation rate, but unfortunately it's
next to inpossible to do with an over-earning
utility.

COW SSI ONER BROMWN:  Cbviously that's a
totally separate issue fromwhat's here today, but
| just had to say that | was a little astounded by
t he anmobunt that sone of these custoners are using.

And, | nean, this is potable water. So there's no
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recl ai m wat er anywher e?

MR, RENDELL: No. W have one small
wast ewat er plant, very few custoners and it's just
there -- it's not |large enough to provide for the
flow.

Getting back to the agreenent, | did reference
it in paragraphs 15, 16 and 17 in ny petition, and
we did honor that up until the point we had to
purchase the |ines because we thought at the tine
that those |lines would be owned by a non-regul at ed
and didn't want the regul ated conpany to coll ect
for that, but once we were forced to buy them we
had to follow the tariffs and, you know, it's based
on the demand on the plant.

COMM SSI ONER BROMN:  So is the Water
Managenent District requiring the utility to
establish an additional well because of the over --

MR, RENDELL: W are |ooking at buying a well.
Basically, we're alnost to the point we can't
connect any new hones. |f one of our wells went
down, we cannot neet demands. So we're | ooking for
| and to buy an additional piece of |land and install
anot her well as a back-up well to neet the existing
demand, not even to address the future demand.

We're having difficulties neeting the existing
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demand.

COMM SSI ONER BROMWN:  So there's no nmechani sm
right nowin place -- this may be a Patti
guestion -- for repression here because they
haven't cone in for rate relief and since --

M5. DANIEL: That's correct, Conm ssioner.
Until the utility files a rate case or requests for
what we call a revenue-neutral rate restructuring,
we woul dn't have an opportunity to | ook at
inclining block rates or repression or anything.

COMM SSI ONER BROMWN:  Thank you, M. Chairnman,
for the indul gence here. | just have to say, |
nean, this is one of the highest usages | have seen
since |'ve been here, so | would love to enforce it
to you all to conserve, cut back, and | know
there's only so nmuch that you can do here, but |
woul d | ove to express that nessage to the
resi dents.

MR. RENDELL: W' ve actually took an
additional step. W entered into a contract with
U S. Water who's hired a conservationist. W're
actually going out and doing performng irrigation
audits at the custoner's hone, which utilities
normal ly don't do. W're working closely with the

Wat er Managenent District, and they realize it's a
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difficult situation, as well. So we're -- the
utility's taken every step it can do.
Unfortunately, we can't just turn people off. W
don't have that right.

COMWM SSI ONER BROMN:  Thank you.

CHAl RVAN GRAHAM  Staff, if you're in an
over-earning situation, isn't the burden upon us to
bring them back in?

M5. DANI EL: Conmi ssioner, that was addressed
in a recent proceeding where the utility and Ofice

of Public Counsel worked out a settl enent

agreenent. | don't believe Harbor Waterworks'
rates changed as result of that. | don't renenber
the details. [|I'msure the utility could offer you

the details, but they left the rates in place and
did not make themreduce rates as a result of the
over - ear ni ngs.

CHAI RMVAN GRAHAM  And so the volune is not --
it's not our deal, it's Water Managenent's burden?

M5. DANIEL: It's a difficult situation. Wen
you have a utility over-earning and custoners just
using water to this degree, it's -- we don't have a
mechani smin place right now that would hel p us
help the utility wth that situation.

CHAl RVAN GRAHAM  As long as |'ve been here, |
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don't think I've ever heard a utility say,
unfortunately, we're over-earning. That is
definitely a first for the books.

MR. RENDELL: Correct. It's a very difficult
position to be in because with the Water Managenent
District issuing an exceedance we -- you know, we
have very, very lowrates. W can't raise the
rates. They would love for us to raise rates so
we're kind of in a catch-22 here.

CHAI RMAN GRAHAM  Conmi ssioners. | don't have
any lights on, so do | have a notion?

COMWM SSI ONER BROWN: M. Chairman, | would
nove to approve the Staff reconmendati on on all
I ssues.

COMWM SSI ONER POLMANN:  Second.

CHAI RMVAN GRAHAM  It's been noved and
seconded, noved Staff recommendations on all issues
on ltemNo. 4. Any further discussion?

Seeing non, all in favor say aye.

(Chorus of ayes.)

CHAI RMVAN GRAHAM  Any opposed?

(No comments nade.)

CHAl RVAN GRAHAM By action you' ve approved
t hat notion.

(Agenda item concl uded.)
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