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PROCEEDI NGS

CHAl RVAN GRAHAM  (kay. Down to the bottom of
the page, No. 11 -- alnost to the bottom of the
page.

M5. FRIEDRICH  Good norning. |'m Marissa
Friedrich speaking on behalf of Comm ssion staff.

Item No. 11 addresses the results of staff's
audit and investigation of KWRU s billing practices
for April 2013 through March of 2016. The purpose
of this audit and investigation was determ ne- --
was to determne if KWRU violated any Conm ssion
statutes, rules, or orders.

Staff recommends the utility be ordered to
show cause in witing within 21 days why it should
not be fined a flat fee of $1,000 for apparent
viol ations of Sections 367.081 Subsection 1, and
367. 091 Subsection 3, Florida Statutes.

KWRU i ndependently refunded $72,701.12 to
Meridi an West; $25,512.91 to Banyan Grove; and
$43,402.79 to Flagler Village in efforts to renedy
its billing errors.

Staff recommends the utility refund Safe
Har bor Marina $26, 000- -- $26, 408; and Sunset
Marina $41,034 to further rectify its billing

m st akes.
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1 Staff has provided an oral nodification which

2 I npacts Issue 1. There has been no custoner

3 contact. And representatives fromthe utility and

4 OPC are here to address this item Staff is

5 avai |l abl e for questions you have.

6 CHAI RMAN GRAHAM  Thank you, staff.

7 M. Friedman, did you want to go before or

8 after OPC?

9 MR FRIEDVAN. If |I go after, | won't -- [|'|
10 only have to tal k once, which |I'msure you would

11 prefer.

12 (Laughter.)

13 CHAl RVAN GRAHAM  Ms. Morse?

14 M5. MORSE: Ckay. Thank you. Stephanie Mrse
15 for OPC.

16 OPC commends the decision to conduct the audit
17 necessary to investigate the unauthorized billing
18 outlined in the notice of apparent violation, dated
19 May 17t h.

20 The issue that OPC urges the Conm ssion to

21 consider is that the audit of some of the issues

22 did not go back -- or didn't -- not reach back in
23 time to the period before April 2013, although the
24 facts indicate that sonme of the incorrect billing
25 dat ed back as far as at |east 2009.
Premier Reporting (850)894-0828 Reported by: Andrea Komaridis

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



1 Staff has indicated that the three-year period
2 it chose to consider for potential refunds is a,
3 “... reasonable renedy to mtigate the utility's
4 incorrect billing practices"; however, OPC believes
5 that both basic fairness and the operative
6 adm nistrative rules require that custoners be
7 fully conpensated for any and all instances of
8 billing which violated the rules, including those
9 that occurred before April 2013.
10 Mere mtigation of the financial harmis not
11 an adequate substitute for nmaking custonmers whol e.
12 Qur review of the Florida Adm nistrative Code,
13 Rul e 25-30.350, tells us that: 1In the event of an
14 overbilling, the rule requires the utility, by use
15 of the word "shall," to refund the overcharge to
16 the custonmer. As such, we encourage the Conm ssion
17 to seek a full accounting for all years of
18 overbilling and order refunds in the full anmount of
19 any authorized billing.
20 Thank you.
21 CHAI RMVAN GRAHAM  Thank you.
22 M. Friedman?
23 MR, FRI EDMAN.  Thank you, M. Chairnan,
24 Comm ssioners. Marty Friedman on behal f of KW
25 Resort Uility Corp.
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This billing i ssue has been going on awhil e.
And -- and I'lIl tell you at the outset that KWRU
doesn't intend to drag out this proceedi ng by
requesting a formal hearing, even if you accept the
staff recommendati on.

The billing issues all predate the new billing

that KWRU has been doing since it has been able to

obtain billing records fromthe Florida Keys
Aqueduct Authority. Ever since -- ever since that
occurred, you know, there are no billing issues.
The billing issues are all a result of what
the staff -- | think, is an understatenent -- calls
"unique billing structure.” And they attached as

an exanple to the staff recommendati on a copy of
the -- the bulk rate for Safe Harbor that I will go
into in nore detail in a mnute.

But the point is that this is sonething
that's -- that's historical, wll not happen again
in the future, and -- and the utility is ready to
put it behind it and nove on.

However, | do -- | do want to nmake a coupl e of
points. On the Safe Harbor Marina, the staff is
recommendi ng a refund of the difference between the
$917.11 flat fee that you see on -- on the tariff

sheet that was attached to the staff

Premier Reporting

(850)894-0828 Reported by: Andrea Komaridis

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



1 recommendati on, and the $1,650.67 that -- rate that
2 KWRU and Safe Harbor Marina had negoti at ed.
3 Back in 2009, when they negotiated this rate,
4 they advised the Commi ssion -- sent a letter to the
5 Conmm ssion; said, here's what -- here's what the
6 new rate is. Now, they didn't follow up. G anted,
7 they didn't follow up. They didn't get an approved
8 tariff for that rate, but they did -- but they did
9 make a concerted effort to at least bring to the

10 Comm ssion's attention the fact that they had

11 negotiated a different rate.

12 And this negotiated rate was really based upon
13 the application of what's going on on that property
14 to the tariff sheet. | think that the -- the

15 staff's recommendation is nore -- formover

16 subst ance.

17 In other words, although there's a flat rate
18 of 917.11 in here, it goes about telling you how we
19 cane up with that 917- -- or how the Comm ssi on

20 came up with that 917.11 charge.

21 And for instance, this says 13 residenti al

22 units at one ERC each. Now, it happens to be that
23 this -- this devel opnent expanded from nore than 13
24 residentials to sone nunber greater than that.

25 So, it would lead a rational person to
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bel i eve, okay, if there's twce as nmany residenti al
units, then nmaybe this 343.66 ought to be tw ce as
hi gh. That certainly would be the intent of making
sure that every custoner paid their fair share for

t he wastewat er-service burden that they placed on

the utility.
And the sane with these -- you know, these
change -- says a commercial business -- the

busi ness expanded. You know, all of this occurred
with the expansion of this property; the utility
recogni zi ng that that expansion of the property
created a greater demand on the systemthan was
included in this tariff sheet; worked with the --
the custoner, property owner. And they agreed to

t hat $1600 back in 2009 -- $1600-and- sonet hi ng, and
then -- then they started paying it. They've been

paying it ever since.

And so, | think that the staff recommendati on
Is putting formover substance. | nean, | think
that any rational person would -- would understand

that the intent of the tariff is to nmake sure that
every custoner pays their fair share.

And by the utility and the property owner
agreei ng that, because of expansion in usage on

that property, that fair share neant that the
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nunbers that they should pay every nonth shoul d be
hi gher than the flat fee of 917, and they -- they
negoti ated -- busi ness peopl e negoti ated and agreed
to that -- that we believe that it at |east follows
the intent of the tariff sheet, if not the strict
letter of the tariff sheet.

So, we really don't believe that the -- the
$26, 000 refund Safe Harbor Marina is appropriate.

As to OPC' s --

CHAI RMAN GRAHAM  The 26- --

MR FRIEDMAN: -- comments --

CHAI RVAN GRAHAM  $26, 000?

MR FRIEDVAN: |'msorry?

CHAl RVAN GRAHAM  You said 2600. $26, 0007

MR, FRI EDMAN. Yeah, |'ma |l awer, not an
accountant. Thank you, though.

The alleged -- | was going to make note of the
comment that Ms. Mrse nmade about goi ng back
farther. You know, | think the records-retention
period is for six years or sonething. So, |'m not
sure we can go back nuch farther and have
information to that effect.

And like | said, to a large extent, it's al
historical. It's done. It's over wwth and -- and

because of the new billing, based upon the FKAA
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neters, we don't have to worry about this sort of
uni que billing structure having any inpact on
custonmers or the utility in the future.

My final point is that these rates were
collected -- if, in fact, you agree that there
needs to be a refund -- these rates were collected
over a period of three years. And so, what the
utility would request would be, if -- if, in fact
you are going to require a refund, that you all ow
the utility, for cash-flow purposes, to be able to
make that refund wth interest, in equal nonthly
install ments over a 12-nonth peri od.

And | have -- | have brought that -- ny
request to the staff's attention. And ny
understanding is that staff does not oppose it.

Thank you very nuch.

CHAI RMVAN GRAHAM | think your request for 12
nmonths is rational. The rest of it -- it's up for
debat e.

| -- I think a lot of things fell through the
cracks on this. | had a |long conversation with
staff specifically about the letter, the letter
that was sent back in '09, and why we didn't
address it back then. Now, granted, that doesn't

mean that there wasn't conversations back and
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1 forth. | just didn't see a letter comng from us

2 goi ng back out that direction.

3 O course, it is alittle concerning, reading

4 sonme of the e-mails that went back and forth back

5 then between Dave -- I'msorry -- between Doug

6 Carter and Dave -- from Safe Harbor: As we

7 di scussed earlier, we can touch base later this

8 week, after looking at this information. W can

9 cone to a conclusion to keep you out of the -- we
10 can keep your rates about the sanme and keep you

11 from-- wthout going through the |Iong, drawn-out
12 process of the Public Service Conm ssion.

13 | mean, so, these people knew that there was
14 nore to this that they had to do than just send the
15 letter in saying that we're changing it.

16 MR FRIEDVAN. | -- | don't -- | do not

17 interpret that statenent that you read as being

18 what you sai d.

19 CHAI RMVAN GRAHAM  Ckay. But we have a

20 process. And we can't just wlly-nilly just decide
21 we're going to change a tariff.

22 MR. FRI EDVAN. Then you -- again, it's intent.
23 What is -- what does the tariff nmean? The $917

24 nunber is a sumof all of these nunbers. And so,
25 if the nunbers -- if this nunber changed, who's to
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say that's not followng the -- what you just said,
not followng the tariff.

This says 13 nobile -- if there are 13
residential units, they should pay 343.66. Wat if
there's 26 units?

CHAl RMAN GRAHAM  |'s that --

MR. FRI EDMAN:  Woul dn't that nmean -- woul dn't
that nean that the tariff says they should pay
twi ce that nuch?

CHAl RVAN GRAHAM  |s that how we change
tariffs here in the Public --

MR, FRIEDVAN:  No, | --

CHAIl RVAN GRAHAM  -- Servi ce Conm ssion?

MR. FRI EDMAN:  You and | understand that.
Bel i eve ne.

CHAl RVAN GRAHAM  Ckay.

MR. FRIEDVAN: |'ve been doing this for 37
years. | understand that. Wether | think it's --
we ought to go to that or not -- and they should

have foll owed up on the 2009 letter.

| think that's great in a perfect world, but
unfortunately, there's very little perfection in
this world. None of us are perfect.

CHAl RMVAN GRAHAM | underst- --

MR, FRIEDVAN:  And -- and that's why our

Premier Reporting

(850)894-0828 Reported by: Andrea Komaridis

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



12

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

suggestion is to -- to take substance over form
on -- with regard to Safe Harbor and let's just,
you know, nobve on

CHAI RMVAN GRAHAM  Wel |, once again, ny other
concern is the -- the penalty of a thousand
dollars. | nean, | thought that was -- if you're
going to knowi ngly disregard the rules and then
you're just going to get smacked on the wist a
t housand dollars -- I'"'mdone -- if you're just
going to get smacked on the wist a thousand
dollars, | don't think that's sending a clear
message.

Now, if staff can kind of wal k ne through --
and they did this at briefing tod- -- yesterday,
and they nade sone legitimate points, but I'Il |et
Mary Anne start with that because she's the one
that made a legitimate point in briefing.

M5. HELTON:. M. Chairman, after the
di scussi on we had yesterday and -- actually,

Dr. Pol mann rai sed sonme of the same concerns -- |
went back and pull ed our APM that guides the staff
and is what the staff |ooks at when we are | ooking
at whether to show cause a utility or |ooking at
whet her -- what action to take if we think that a

utility is not followng a statute, rule, or order.
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And in that APM it says that conpliance --
this is directions to the staff, "Conpliance is the
first objective. Enphasis should be placed on
obt ai ni ng conpl i ance as opposed to | evying
penal ties for isolated instances of non-
conpliance."” So, the Comm ssion uses penalties to
inc- -- increase conpliance with rules, orders, and
statutes, when other efforts have fail ed.

And | -- | heard you say -- and | understand
t hat maybe they m ght have done this once, tw ce,
and even three tines; however, it's ny
under standi ng that, today, we have clear tariffs.
And it's nmy understanding that they have agreed to
refund custoners. And it's ny understandi ng that
they are now following the tariffs.

So, it seens to ne that they are in -- in
conpliance; that the thousand-dollar fine is a
recognition that they have -- could have done
better in the past, but | believe that they are
goi ng forward, doing what they need to do.

CHAl RMVAN GRAHAM  But -- so, they're in
conpl i ance because they got caught, not because it
becane in conpliance.

M5. HELTON: | don't think that the -- the

directions to us nmakes that distinction. They're
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1 i n conpliance now, after conversations with -- with
2 the staff. And | think that's probably true for
3 nost utilities that are out of conpliance; that
4 it's -- the question is whether -- when the staff
5 infornms the utility that they are out of
6 conpliance, what actions they take at that point in
7 time.
8 CHAl RMVAN GRAHAM  Wel |, and ny concern is, if
9 there's no penalty comng wth |Iack of conpliance,
10 all you have to do is becone in conpliance, then
11 why woul d you ever be in conpliance until you get
12 caught ?
13 MR HETRICK: Maybe | could add sonething to
14 this discussion, Comm ssioner. | think you have to
15 | ook at the degree of penalties on a spectrum And
16 I think we've had situations in this Comm ssion
17 where -- and |I'mnot going to nane nanmes -- but
18 since |'ve been here, where you can | ook at a
19 utility and see an intentional pattern, a disregard
20 for Commission rules that rises to the |evel of
21 al nost a fraudul ent pattern, an intentional cover-
22 up of activities, conduct that continually reoccurs
23 where they not only knew -- should have known, but
24 they did know and it -- it was an intentional
25 cover-up and an ongoing pattern of activities that
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occurred.

| don't think this situation has risen to that
level. We don't find an intentional pattern of
di sregard for the rules and trying to cover up
actions and -- and continue this conduct.

At the other end of the spectrum | think you
have to | ook at negligence and whether a duty --
breach of a duty of care was violated. There could
have been a m sunderstandi ng. There's a grayer
ar ea.

| think, as Mary Anne pointed out, that having
a penalty in this case and nom nal penalty is
recognition for the violation of the rules, but is
not, in this instance, deserved -- at |east from
staff's perspective -- of an ongoing patt- --
pattern of intentional disregard for the rules, or
it doesn't rise to the |evel of fraudul ent cover-
up-type activities.

CHAl RVAN GRAHAM  Thank you.

| thought you just wanted to add sonething. |
just wanted for staff to -- to articul ate that
because this is part of the debate that cane out.
And I'Il go to the -- to the -- all the lights are
lit up here.

Commi ssi oner Fay?
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1 COMM SSI ONER FAY:  Thank you, M. Chair man.
2 And 1'Il follow up on your -- your comments.
3 | had the same questions with staff. And |
4 just wanted to get clarification, M. Friednan,
5 based on your initial statenents -- so, you do get
6 to talk nore than once.
7 MR. FRI EDVMAN:. (I naudi bl e.)
8 COW SSI ONER FAY:  You -- you stated -- stated
9 sone different points, but | was trying to get
10 clarification if you -- if you believe the penalty
11 conponent of the recommendation is appropriate or
12 not .
13 It sounded |ike you were sayi ng, outside of
14 the rei nbursenents, if -- whatever is noved forward
15 by the Comm ssion, there's not an appetite to -- to
16 chal l enge that any further, but | wasn't quite
17 clear if that neant that you thought the thousand
18 dollars was sufficient or insufficient or -- or
19 woul d even help wth conpliance.
20 MR FRIEDVAN: | -- well, like the staff
21 poi nted out, we don't need help wth conpliance
22 because those were historical issues -- billing
23 I ssues related to the unique nature of the tariffs
24 at the tine.
25 The tariffs now are -- are standard, you know,
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water -- water-neter tariffs. You know, nothing --
not hi ng unusual about them And there's not -- has
not -- has not been any billing issues since we
went to billing rates based upon the KWAA wat er
nmet ers.

The thousand dollars -- | -- it's fine. |
mean, | don't think there needs to be any, but I

recogni ze there needs to be sonething. And you
know, we're willing to -- to pay the thousand-
dol l ar fine and nove on.

You know, like |I say, this is all historical;
isn't going to happen anynore, so -- so, there's no
reason to drag it out further.

COW SSI ONER FAY: So, | guess, in the -- in
the future -- it sounds like, going forward,
there's not an expectation that any of this would
conti nue, based on -- on the changes that have been
made, but if it does nove forward, the statute
makes it clear that there's a penalty -- a
potential penalty of $5,000 a day for that
violation. | think what you're saying is you don't
have any specific objection to that penalty or the
range of it; you just don't believe it's going to
be needed goi ng forward.

MR, FRI EDVAN:  Correct.
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1 COMM SSI ONER FAY:  Ckay.

2 MR. FRIEDVAN. That's why we're wlling to

3 accept the thousand-dollar penalty and nove on.

4 COW SSI ONER FAY: (GCkay. So, if we see you

5 again, it's a different analysis.

6 MR, FRI EDVAN:.  Yes.

7 COMM SSI ONER FAY:  Ckay.

8 CHAI RMAN GRAHAM  Conmi ssi oner Pol mann.

9 COW SSI ONER PCLMANN:  Thank you,

10 M. Chairman.

11 Since we're tal king about the penalty, | also
12 had quite a bit of discussion in briefing about

13 this. And | think that the violation puts that on
14 record; the point being that there is a violation
15 where, yes, we're identifying that. And the

16 penalty basically affirns that.

17 To Conmm ssioner Fay's point, if there was

18 anot her violation, then a thousand dollars is not a
19 thousand dollars. Then -- then, it's a real fine.
20 So, don't cone back here wth another violation, is
21 t he point.

22 MR. FRI EDVAN:  Poi nt taken.

23 COMWM SSI ONER POLMANN:  And to the Chairman's
24 poi nt on that, what cane out in my discussion

25 wth -- with staff in -- and with our executive
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1 director was the point of -- of a fine, distinct
2 fromthe -- fromthe refund back to the custoners,
3 Is that what we're |l ooking for is a benefit to the
4 custoners. And -- and refunding the noney provides
5 that. The fine doesn't because the fine goes to a
6 different place. You know, that -- that really
7 hurts the conpany.
8 But providing the refund hurts the conpany
9 al so because that's the conpany noney. And all
10 that has to go back to the custoners. And if our
11 intent is to make the custoners whole, getting the
12 refund really does that.
13 | don't have any problemw th a 12-nonth
14 repaynent plan either. Wat | do want and -- and
15 M. Friedman did acknow edge that, you know, there
16 have been problens by an extended period of tine.
17 And that's -- you know, we're | ooking for a change
18 I n behavi or going forward.
19 Just a quick comrent to M. Friedman's
20 argunent to the rational person's thinking, and so
21 forth -- 1 -- I'"'ma big fan of that. |['ve tried
22 that so many tinmes in ny career. | just |ove that
23 argunment. And | always | ose, so --
24 MR. FRIEDVAN:. Continue to nake it.
25 COMM SSI ONER POLMANN:  -- it -- it never
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wor ks, so --

MR. FRIEDVAN. Don't give up.

COW SSI ONER POLMANN:  Yeah. But don't have
hi gh - -

MR. FRIEDVAN. One of these days, the light is
going to cone on --

COMWM SSI ONER POLMANN:  Don't have hi gh
expectations. Don't have high expectations.

Thank you.

CHAl RVAN GRAHAM Wl |, you go back to OPC,
Ms. Morse's argunent that the custoners aren't
whole. And this goes back to what | initially
said, where is the notivation for themto do the
right job up front if there's really no penalty for
doi ng what you choose to do, other than you have to
do what you shoul d have done in the very begi nning.

| know that sounds very cyclical there, but
they're not paying any nore out than they would
have done if they had done their job correctly.
So, where -- where is the stick?

Conmi ssi oner Brown.

COW SSI ONER BROMWN:  Well, | agree with you,
M. Chairman. Were is the stick? Do you have any
suggestions? Because | absolutely agree, but |

don't have a recommendation on it.
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1 | do want to know a little bit nore about this

2 oral nodification, though, which strikes | anguage,
3 strong | anguage, and replaces it with | ess-strong
4 | anguage. Can you el aborate on why you have nade
5 that -- yesterday, | guess, we got this.
6 M5. MAPP: Yes. The oral nodification is a
7 clarification of the wllfulness standard because,
8 in order to show cause, a utility nust be found to
9 have willfully violated a Conm ssion order, rule,
10 or statute. And willfulness is a question of fact.
11 And that wasn't previously clear in the standard
12 that was originally used in this recommendati on,
13 and staff wanted to nmake that clarification.
14 COW SSI ONER BROMWN:  But -- but you struck
15 | anguage that, | think, was very inportant that
16 shoul d have been included in the order including
17 that the -- on Page 2, the second paragraph, the
18 | ast sentence and -- where you're citing the
19 Florida Adm nistrative Code relating to tax savings
20 refund for 1998 -- 1988 and '89, for GIE
21 You say that: The Comm ssion, having found
22 that the conpany had not intended to violate the
23 rule, nevertheless found it appropriate to order it
24 to show cause why it should not be fined, stating
25 that, in our view, willful inplies an intent to do
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an act.

And that is the -- a distinct -- it is
distinct froman intent to violate a statute or
rule. | think that |language is inportant if we're
giving the utility -- if we're nmaking a
recommendati on here of a nodest fine because |
think that is part of the reason why you're
recommending in this staff recommendation that we
should give them-- fine themonly a thousand
dollars. | -- so, | was confused why you -- why
you took it out.

M5. HELTON: You can blanme ne. At one point
in time, the Comm ssion did include that as
standard -- standard | anguage wth respect to
whet her soneone was acting wllfully when violating
the statute, rule, or order.

And a year or two ago, we did sone extensive
research on that and determ ned, based on current
|l aw, that we were going too far, and that the
standard that's in the nodification today is the
correct standard to apply.

And when we were go- -- when this
reconmendati on was goi ng through the eval uation
process by nmanagenent, quite frankly, | just m ssed

that, and should have -- that shoul d never have

Premier Reporting

(850)894-0828 Reported by: Andrea Komaridis

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



23

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

been filed that way.

So, this is a correction to -- the
nodi fication you received yesterday is a correction
to make it consistent wwth what | believe is the
current state of the | aw.

COMM SSI ONER BROMWN:  So, the current state of
the law is Fugate, and not these two other -- well,
obviously, Barlow is precedent, but you're saying
that the GIE case is not precedential for purposes
of finding wllful.

MS. HELTON: Yes, nma'am

COW SSI ONER BROMWN: | still want a little bit
nore understanding -- for this thousand-doll ar
fine -- | nean, this is a period of activity that

occurred over an extensive period of tinme of
failing to -- | nean, looking at the e-mails going
back and forth between this --

CHAl RVAN GRAHAM  Saf e Har bor.

COW SSI ONER BROWN:  This -- Doug -- Safe --

yeah, Safe Harbor and Doug -- | nean, they --
they -- it's pretty strong | anguage that they
understood that they didn't -- that there was a PSC

process, and that it was a |long, drawn-out PC --
PSC process -- | nean, this was back in 2009.

To ne, that is clearly wllful to circunvent
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our -- our laws and rules. So, | just don't
under stand how a thousand dollars seens |like a
reasonabl e fi ne.

M5. HELTON: Madam -- Conmm ssioner Brown, if
you di sagree, you have the discretion to put out a
different fine. The thousand-dollar fine is what
staff believed was appropri ate based on where we
are today, wth respect to them now being in
conpliance and when | ooking at previous violations
by other utilities.

If you think that the fine should be higher,
then you have the discretion to nake the fine
hi gher .

COW SSI ONER BROMWN: Wl |, our general counsel
was referencing a case which | -- | think | know
whi ch one you were -- you're tal king about, but you
di dn't nane nanes, where this Conm ssion found a
fine -- | believe it was in a range of a couple
mllion, for intentional -- simlar -- not simlar.
It dealt with the public-safety issue.

So, what woul d be reasonabl e? Because a
t housand dollars seens |like a nom -- a drop in the
bucket for intentional disregard of our rules.

MR, HETRICK: And maybe Patti Daniel can al so

provi de sone --
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1 COMM SSI ONER BROMN:  OF course she can.
2 MR HETRICK: -- at l|east technical insight on
3 this.
4 COW SSI ONER BROMWN:  Patti al ways cones to the
5 rescue.
6 M5. DANI ELS: Comm ssioners, | -- | do not
7 want to speak to the | egal decisions that you're
8 maki ng about this, but what | do want to reiterate
9 and enphasize to you is that M. Friedman is
10 absolutely correct that the -- the tariff |acked
11 clarity for many, many years. And in the 2015 rate
12 case, when | saw that lack of clarity --
13 COW SSI ONER BROMWN: "W, "
14 M5. DANIELS: -- we -- well, we all sawit,
15 but we -- we nmade reconmendations, and the
16 Conmmi ssi on accepted them to develop rates that
17 were based on neter sizes, as M. Friedman
18 descri bed. There is no nore how many w dgets are
19 t here.
20 So, there -- the prior tariff -- and you have
21 one exanple here in the recomendation, but there
22 are other exanples in the prior tariffs where
23 simlar types of tariffs were provided.
24 If the staff had just -- once the Conm ssion
25 had with voted on that $917 anmount -- had put $917
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1 flat rate in the tariff, there would have been
2 clarity, but instead, staff chose to put in the
3 conponents of it.
4 So, this is one exanple -- and there are
5 numer ous exanpl es that we can see as we | ook
6 through the prior cases. W |ooked into the
7 billing determ nants for the 2009 rate case and --
8 and we're not at all clear that staff was using
9 neter sizes as opposed to units to devel op the
10 recommended and approved rates back then.
11 So, that's --
12 COW SSI ONER BROMWN:  Are you -- Patti, are you
13 saying, though, that -- that staff had a role in
14 sonme of the confusion that occurred?
15 V5. DAN ELS: Absol utely, Conm ssioner.
16 COMM SSI ONER BROMWN:  I's that why staff is
17 recommendi ng a nom nal fee of a thousand-doll ar
18 fine?
19 M5. DAN ELS: Absol utely.
20 COMW SSI ONER BROMN:  Thank you.
21 CHAI RMVAN GRAHAM  Conmi ssi oner C ar k.
22 COW SSI ONER CLARK: | -- I'mnot --
23 M. Friedman, |'m not condoni ng what happened, but
24 | do want a -- a little, at |east, understandi ng of
25 what woul d have transpired had the proced- -- had
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the rate procedure gone through back during this
time period when you nade the agreenent with Safe
Har bor .

Had you actually -- | guess ny question is:
Did Safe Harbor receive the benefit of your
services at a discounted price over that period of
time? Does that nake any sense?

MR. FRIEDVAN. Let ne see if | understand.
think that if -- if they would have continued to
pay 917.11 for that period of time, sure, they
woul d have gotten a trenendous benefit; certainly
better than -- than other custoners in the sane
situation.

COW SSI ONER CLARK:  And woul d that have put a
burden on your other custoners as well for having
to pay additional costs?

MR FRIEDVAN.  Well, it would certainly -- |
don't know if there would be additional costs
because the bucket of costs is the sane, but
certainly --

COW SSI ONER CLARK: But when you have |l ess --

MR. FRIEDVAN: -- when you spread those costs,
it --

COW SSI ONER CLARK: -- units to divide it by,

the other costs should go up.
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MR, FRI EDVAN. Exactly. And that's the point
I was trying to make, is that, if they had nore
residential units and nore usage on this particular
pi ece of property than is indicated on here, then
they woul d not be paying their fair share.

And |like Ms. Daniel pointed out, if your
tariff had just said 917.11, | wouldn't be sitting
here trying to make this argunent with -- ny
reasonabl eness argunent with a straight face, but
the fact that they showed the conponents of how we
got to 917 -- that's what |eads to the confusion
about should it be 917 if there's nore than 13
residential units. And the utility interpreted it
differently than you interpret it. And you're the
final determ nant of how you interpret these
t hi ngs.

But certainly, you can't say that this is
sonet hing they | ooked at and said, oh, well, we're
going to increase it and we're doing it and we
don't give a darn about anything. | nean, there
was certainly a rational basis for why they did
what they did and why they negotiated with this
particul ar custoner the way they did. And the
result, | think, was a reasonable one that they --

you know, that that custoner paid its fair share.

Premier Reporting

(850)894-0828 Reported by: Andrea Komaridis

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



29

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

COMWM SSI ONER CLARK:  Thank you.
CHAl RMAN GRAHAM  Conmi ssi oner Pol mann.
COW SSI ONER PCLMANN:  Thank you,

M . Chai r man.

A question | have -- you know, we're |ooking
at a period of time over which the use of a -- a
different billing anobunt occurred. But a question
that | have is that the nunber of what 1'Il call

the violations or the nunber of events in which
a-- the utility went outside of what -- what we
I ntended to be the correct rate.

So, can soneone answer that for nme? You know,
they -- they shifted fromone rate to another, the
900 sonething to the 1600. And then it -- that was
applied for a period of tinme. But were there other
I nstances where they changed the custoner rate?

M5. FRIEDRICH  To our know edge, Safe Harbor
was the only one that KWRU had renegotiated a rate
offline wwth them

COW SSI ONER PCLMANN:  Ckay. So, that was one
event. So, essentially one --

(Di scussion off the record.)

M5. FRIEDRICH  Your question is that -- is
this the only instance where KWRU created a

different rate other than what was in the tariff
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for a custoner; is that --

COMM SSI ONER POLMANN:  |I' m tal ki ng about the
audit period. Is -- does this itemdeal wth the
specific audit period of 2013-'16 or --

M5. FRIEDRI CH  Yes.

COMM SSI ONER POLMANN:  kay. So, within that
audit period, how many violations are we talking
about that this fine applies to? You have a fine
of a thousand dollars and you have a refund to
various entities -- how many violations within
that? The nunber of violations.

M5. DANIELS: |If you counted each nonthly bill
as a violation --

COMM SSI ONER POLMANN:  No, |'mtal ki ng about
the --

M5. DANIELS: -- entities? W believe that,
for Safe Harbor, that was one entity that was
i nproperly billed. W also believe that Sunset
Marina was inproperly billed.

I s that what you were asking, how many
entities?

COMWM SSI ONER POLMANN:  What I'mtrying to
understand is, you know, we -- we could -- the --
the standard here is $5,000 per day, per violation.

We put that aside, and you cane up with a nom nal
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anmount. And then there's a period of tinme which
gets into the per day.

I"mtrying to go to the -- back to dollars per
viol ation. Forget about the period of tinme. Now,
can you sonehow count the nunber of violations as
this custoner, this custoner, this custoner? O
we -- we, the utility, recalculated a rate and
applied it to this custoner, and we recal cul ated a
rate and applied it to that custoner or -- or we
cane off of a tariff and nmade up our own rate for
X, Y, and Z.

Were there one, two, or three of those?

M5. DANIELS: It would depend on how you

characterize "violation;" whether you' re talking

about, for Safe Harbor -- is that one violation or
is it every tinme, every nonth -- is that a
vi ol ati on.

COMM SSI ONER POLMANN:  No, |I'mnot talking
about every tine, every bill, every nonth. I'm
tal ki ng about Custonmer A, Custoner B, Custoner C.

M5. DANI ELS: Then two custoners.

COMWM SSI ONER POLMANN:  Two custoners.

M5. DANI ELS: Safe Harbor, Sunset Mari na.

COW SSI ONER PCLMANN:  Ckay. M. Friedman,

are you follow ng ny question?
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MR FRIEDVAN:. | am | am And | think they
both fit into the sane category we discussed --

COW SSI ONER PCLMANN:  Ckay. Forget about the
argunent of whether or not there's a rational
person involved here. Do you agree that there are
two custoners?

MR. FRIEDVMAN. | agree that there were --
there were two instances, two custoners that the
utility did not bill according to the tariff.

COMM SSI ONER POLMANN:  Thank you.

Conmmi ssioners, | think there are two
custoners, and we could apply sone doll ar anount
for those two, what I1'Il call, instances, if you
wanted to cone up with sonething other than $1, 000
for the entire issue.

CHAI RVAN GRAHAM  So, it's $5,000 per day, per
customer, per incident. Since we're dealing with
two incidents -- $10, 000?

COMM SSI ONER POLMANN: |t hi nk Conm ssi oner
Brown asked you for a different nunber. | created
a basis on which you mght want to say two tines
sone dollar, M. Chairmn.

CHAl RVAN GRAHAM  Ms. Morse, did you have
anything to add before we concl ude this?

M5. MORSE: As to the point, in terns of
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1 maki ng the custoners whol e and the di scussion back

2 to the -- the refunds and the | ook-back date, |

3 just want to respond to one representation about

4 the lack of available records, or what have you.

5 The rule -- ny reading of the rule requires

6 that where sone elenent is |acking, there's an

7 obligation to nmake an estimate. So, it's not

8 material, in our view, whether, you know, the

9 utility's personal -- or their individual record-
10 retention practice is "X" date.

11 The point is the refund i s supposed to be

12 made, shall be nade, pursuant to the statute, even
13 if it has to be estimted, based on the custoner's
14 past billing -- past usage, for all of these

15 el enents.

16 CHAI RMVAN GRAHAM  Thank you.

17 Well, as staff has said earlier, the utility
18 has already either paid or agreed to pay about

19 $143, 000 on top of the recommendation that's in

20 front of us, which is for about another 41 -- 26 --
21 another -- 4- -- 30 -- sorry -- $67,000; is that
22 correct?

23 M5. FRIEDRICH Close- -- closer to $80, 000.
24 CHAI RMAN GRAHAM  Ckay. So, | think the

25 custoners are pretty nmuch whole. | -- or will be.
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Safe Harbor went into this knowngly. As far as we
can tell, Sunset has not necessarily gone into this
know ngly, but we're | ooking to nmake those guys
whol e.

| kind of |ike Comm ssioner Polmann's thought
process on what the penalty should be. And I think
that a penalty of $10,000 is probably -- it's stil
nowhere close to where | want it to be, but it's
nore in line or sends a better nessage than a
t housand dol | ars does.

But | can't make that notion fromsitting
here. |f sonebody would care to give it a shot --
and we do have an oral nod as well.

Commi ssi oner C ark.

COMWM SSI ONER CLARK:  Yeah, | just want to go
back and -- and clarify, make sure | -- |'m not
m ssing sonething here. W' re tal king about nmaking
the custonmer whole. Again, | amnot condoni ng what
occurred, but these custoners received a benefit of
service at an extrenely discounted price from what
woul d have been charged had they gone through the
correct procedure.

So, | don't want to -- | don't want to nake it
| ook |ike, you know, they -- they got sone -- you

know, they were grossly overcharged. They bore
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sone cost. They -- they create sone of the cost
that the utility is incurring in this case. So,
just keep that in perspective when we |look at it.

CHAI RVAN GRAHAM  Conmi ssi oner Pol mann.

COW SSI ONER POLMANN:  Conmmi ssi oner O ark, |
don't understand how you cane to that concl usion
because they did not go through a rate case. W
don't know what their actual rate woul d have been.
| -- maybe |'mconfused. | don't understand how
you know that they got a discounted rate even
t hough they paid sone other negotiated rate.

COW SSI ONER CLARK: Based on the fact that
the custonmer negotiated that rate with the utility
conpany. They perceived the value that was there.

COW SSI ONER POLMANN:  So, you --

CHAl RVAN GRAHAM  Just -- just Safe Harbor,

t hough.

COW SSI ONER CLARK:  Just Safe Har bor,
correct.

COMWM SSI ONER POLMANN:  They paid a rate higher
than was in the tariff, but you think that they
paid a rate that they agreed to.

COMWM SSI ONER CLARK:  Correct.

COW SSI ONER POLMANN:  That woul d have been

sonething they -- they wouldn't have negoti at ed
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agai nst thensel ves --

COMWM SSI ONER CLARK:  Correct.

COMM SSI ONER POLMANN:  -- in principle, a
rati onal person's argunent.

CHAl RVAN GRAHAM  All right. Does soneone
want to give a shot at a notion?

COW SSI ONER POLMANN: | -- M. Chairnman, |
think, fromall of this discussion, | think the
only thing that we tal ked about changi ng, other
than the staff recommendation -- the only thing
outside of the staff recomendation that we
cont enpl at ed changi ng was the anount of the
dollar -- the dollar amount of the fine.

CHAI RVAN GRAHAM  That is correct.

COMM SSI ONER POLMANN:  Okay. | woul d nove
staff recomendation, and | think we're talking
about all issues. |Is -- okay. | would nove staff
recommendation on all issues with a change to the
dol Il ar amount on the fine; rather than $1, 000, mnake
it $10, 000.

CHAIl RVAN GRAHAM  That's the noti on.

COW SSI ONER BROMWN:  Second.

CHAI RMAN GRAHAM  It's been seconded. Any
further discussion on that notion?

Comm ssi oner Fay --
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COW SSI ONER CLARK: M. Chairman, could I
nove to divide the question?

CHAl RVAN GRAHAM  Sure.

COW SSI ONER PCLMANN: | ' m sorry.

CHAl RVAN GRAHAM  Commi ssi oner Fay.

COW SSI ONER FAY: | just wanted to add to the

clarification of that notion, the utility asked for

a --
CHAI RVAN GRAHAM 12 nont hs.
COW SSI ONER FAY: -- a period of tinme to pay
back that -- that fee. And so, | just -- | would
be inclined to include that, but it -- it's

Comm ssi oner Pol mann's notion, so | just --

COW SSI ONER PCLVANN:  Let ne --

CHAl RVAN GRAHAM  Let's let M. --
Comm ssi oner Polmann -- see if he can't bifurcate
that notion and add that 12 nonths.

COM SSI ONER POLMANN: My notion is -- |et
nme -- for clarification purposes, | nmake the notion
to approve Item 11, staff recommendati on, changi ng
the dollar amount of the fine from $1,000 to
$10, 000, including all oral nodifications and
allowing refunds to the custoners to be nade over a
12-nmonth period, including interest --

CHAI RVAN GRAHAM | - -
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COMM SSI ONER POLMANN:  -- and all of the
adm ni strative authority to apply whatever is
necessary.

CHAl RVAN GRAHAM  Before we get a second, |
t hi nk what Conm ssioner Clark's request was --
let's make a notion just on Issue 1, which is the
penal ty, and then close out the rest of the issues.

COMWM SSI ONER POLMANN: | wi t hdraw t hat noti on.

Comm ssi oner Fay, would you like to nmake a
notion on |Issue 1?

COMM SSI ONER FAY: | would love to nmake a
noti on, Conm ssi oner Pol mann.

M. Chairman, | would notion on -- on Item1
to accept staff's recomendation with the nod- --
nodi fi cation of the penalty to two separate $5, 000
penalties; in addition, allow the utility to pay --
well -- | guess | would get clarification from
staff, froma penalty-repaynent period, is there
typically a tine period allowed for that paynent
back or is it -- is it done in whole?

M5. MAPP: Usually it's one paynent.

COMM SSI ONER FAY: Ckay. So, that paynent
woul d be nmade in whol e.

And | would also give staff any adm nistrative

authority to make changes as needed.
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CHAI RVAN GRAHAM  That's been noved and
seconded for Issue No. 1. Any further discussion
on that notion?

Conmi ssi oner C ark.

COW SSI ONER CLARK:  Hold on, M. Chairnman
(exam ni ng docunent).

CHAI RMAN GRAHAM  The only concern | may have
is if 21 days is going to be enough tine for them
Ms. Daniels, you have anything to add?

M5. DANIELS: [|'ve not heard M. Friedman have
a conpl ai nt about 21 days, so | would assune it
wor ks.

MR. FRIEDVAN.  Well, when it was a thousand
dollars, | was going to wite you a check today,
but --

COW SSI ONER BROMN:  Per sonal ?

COW SSI ONER FAY:  Bitcoin?

MR. FRIEDVAN. They're good for it.

(Laughter.)

MR FRIEDVAN. | nean, obviously, if you're
t al ki ng about $10, 000, you know, the |onger the
better. That's a |ot of noney for a utility like
this. So, if we could get 60 days -- or 90 days
woul d be better.

CHAl RMVAN GRAHAM  Mary Anne, do we have a
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probl em going with 60 days?

M5. HELTON: | think the 21-day period is just
for themto respond to the order to show cause.

So, | think he could -- the utility -- if |
understand the [ aw correctly -- and hopefully
there's a | awyer here that, if they understand the
| aw better than nme, can junp in, but -- | think
they can respond that they wll pay back the noney.

And then, if we give them 60 days fromthe
date of the order to pay back the noney, | think
t hat woul d be appropri ate.

COMM SSI ONER POLMANN:  To pay the fine.

CHAI RMVAN GRAHAM  kay. So, when they respond
to 21 days, then we tell them how |l ong they have to
pay it back; is that correct?

M5. HELTON: Well, perhaps, if they responded
in 21 days and say they will pay the $10, 000 fine
and give us a date certain, and if it's beyond that
60 days, then we will -- the staff would conme back
to you with direct -- asking for direction, if that
was acceptable or not.

CHAl RVAN GRAHAM  WAs that your notion,
Conmm ssi oner Fay?

COMM SSI ONER FAY: That -- that is ny notion,

wi th the understanding that the 60-day toll w |
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begi n concludi ng the 21-day w ndow to chal | enge.

CHAl RVAN GRAHAM  (Ckay. And that's been
seconded. Any further discussion on the Fay
notion, Issue No. 17

Seei ng none, all in favor, say aye.

(Chorus of ayes.)

CHAI RMVAN GRAHAM  Any opposed?

By your action, that notion passes.

Now, Conm ssioner Fay, would you like to
conti nue?

COMM SSI ONER FAY: M. Chairman, | would -- |
would i ke to potentially give deference to
Comm ssi oner Pol mann, who | think had sone
specifics on these issues.

CHAI RMAN GRAHAM  Conmi ssi oner Pol mann.

COMWM SSI ONER POLMANN:  You' re doing a great
job. If you would like to continue, please do so.

COMM SSI ONER FAY: M. Chairman, | would Iike
to nove on Issue 2 -- well, actually, | guess I
could do --

CHAl RVAN GRAHAM Al l the remai ning issues?
COMM SSI ONER FAY: | would like to nove al
remai ning i ssues -- nove wth staff recomendati on
and allow any adm nistrative authority to nake any

changes as needed.
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CHAIl RVAN GRAHAM  And al | ow t hem 12 nont hs
to --

COW SSI ONER FAY:  And all ow them 12 nont hs.

CHAl RVAN GCRAHAM  That's been noved and
seconded. Any further discussion?

COW SSI ONER FAY: And just to be clear, 12
nonths with interest.

CHAl RVAN GRAHAM  Yes.

COMM SSI ONER FAY:  Thank you.

COW SSI ONER POLMANN:  Are oral nodifications
in that?

CHAl RVAN GRAHAM  Yes, that includes oral
nodi fi cati ons.

Was that good, staff?

M5. MAPP:  Yes.

CHAI RMVAN GRAHAM  kay. No furt her
di scussi on?

All in favor, say aye.

(Chorus of ayes.)

CHAI RMVAN GRAHAM  Any opposed?

By your action, you have approved the second
Fay notion.

Ckay. So, that concludes Item No. 11. Thank
you, M. Friedman, Ms. Moirse, staff.

We're going to take a five-m nute break.
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We're going to cone back for Item No. 12.
COMM SSI ONER POLMANN:  That wi Il be ten
m nut es.
CHAl RVAN GRAHAM  We're going to take a ten-
m nute break. W're going to cone back to Item No.
12. And, then, imediately following, Item No. 12,
we're going to have A over in the I A room

(Agenda item concl uded.)

Premier Reporting

(850)894-0828 Reported by: Andrea Komaridis

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



44

1 CERTI FI CATE OF REPORTER
2 STATE OF FLORI DA )
. COUNTY OF LEON )
4 |, ANDREA KOVARI DI S, Court Reporter, do hereby
5 certify that the foregoi ng proceedi ng was heard at the
6 tinme and place herein stated.
7 | T I'S FURTHER CERTI FI ED t hat |
8 stenographically reported the said proceedings; that the
9 sane has been transcri bed under nmy direct supervision;
10 and that this transcript constitutes a true
11 transcription of ny notes of said proceedings.
12 | FURTHER CERTIFY that | amnot a relative,
13 enpl oyee, attorney or counsel of any of the parties, nor
14 am| a relative or enployee of any of the parties'
15 attorney or counsel connected with the action, nor am!|
16 financially interested in the action.
17 DATED TH' S 15th day of August, 2018.
18
19
20
21
22 ANDREA KOVARI DI S
NOTARY PUBLI C
23 COW SSI ON #G3060963
EXPI RES February 9, 2021
24
25
Premier Reporting (850)894-0828 Reported by: Andrea Komaridis

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com





