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PROCEEDI NGS

CHAI RMAN GRAHAM  kay. Let's swing back to
[tem No. 3.

M5. DUVAL: Good norning, Chairman and
Conmm ssioners. Margo DuvVal wth Comm ssion staff.

Item 3 addresses the initiation of show cause
proceedi ngs agai nst Palm Tree Acres Mobile Hone
Park for apparent violations of Section 367.031,
Florida Statutes, and Rule 2530 dash -- 25-30. 033,
Fl ori da Adm ni strative Code.

| ssue 1 of staff's recommendati on addresses
whet her the Comm ssion should order Pal m Tree Acres
to show cause as to why it should not be fined in
t he anount of $5,000 for providing water and
wast ewat er service to the public for conpensation
Wi thout first obtaining a certificate of
aut hori zation fromthe Comm ssion, and why it
should not bring itself into conpliance with the
Commi ssion's statues and rules. |[|ssue 2 of the
reconmendati on addresses the matter of docket
cl osure.

At this juncture, staff is not requesting that
t he Conm ssion make any ultinmate findings as to any
facts or points of law, rather, we are asking that

the Commi ssion allow staff to continue pursuing
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this show cause action by issuing a show cause
order, which is otherw se known as an
adm ni strative conpl ai nt.

M. R chard Harrison, on behalf of the |ot
owners, and M. Bruce May and Al |l en Bobo, on behalf
of Palm Tree Acres, are present today and woul d
like to address the Conmm ssion on this item And
Patty Christensen, on behalf of the Ofice of
Public Counsel, is also present and avail able for
guesti ons.

And at this point, staff is available for any
guesti ons.

CHAI RMVAN GRAHAM  Thank you, Ms. DuVal .

M. My, | guess we wll start with you first.

MR, MAY: Happy New Year, Conm ssioners, and
M. Chairman.

| am Bruce May with the law firmof Holland &
Knight. | serve as regulatory counsel for Palm
Tree Acres. Wth ne today is M. Allen Bobo. M.
Bobo is trial counsel for Palm Tree.

W received staff's recommendati on on Thur sday
af t ernoon, Decenber 27th. And after reviewing it,
we di sagree with the analysis and wanted to take
just a few your mnutes to explain why.

There are a lot of noving parts to staff's
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1 anal ysis, and so to nove through this as quickly as
2 possi bl e, what M. Bobo and | are going to do, we
3 are going to split our time. | will talk briefly
4 about the regulatory policy issues associated with
5 the recomendation, as well as the inplication of
6 staff's recommendati on as an unadopted rul e under
7 Florida's Adm nistrative Procedures Act.
8 M. Bobo wll explain the industry w de
9 i nplications of staff's recommendation, the
10 tendenci es that exist between Pal m Tree and the
11 owners under the Mbile Honme Park Act, the status
12 of the circuit court litigation between the | ot
13 owners and Palm Tree, as well as the circuit
14 court's recent ruling that Palm Tree has a private
15 property rights that are protected by the Florida
16 and the United States Constitutions.
17 Let ne start with regulatory policy.
18 In a nutshell, we don't believe a show cause
19 enforcenent action with admnistrative penalties is
20 warranted as a matter of regulatory policy under
21 the facts of this case. Palm Tree is very small.
22 There is only 244 tenants. The owners have
23 recogni zed that utility regulation carries |ayers
24 of regulatory fees and expenses, capital, working
25 capital requirenents, depreciation and accounting
Premier Reporting (850)894-0828 Reported by: Debbie Krick
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requi rements that can be extrenely costly for small
wat er and wast ewat er providers and their end users.
Thus, to control costs, Palm Tree, our client, has
never held itself out as a utility, and has
expressly structured its business plan so as to not
fall under the PSC s regulatory jurisdiction.

More specifically, PalmTree, for decades, has
operated under a good faith belief that it had a
tenancy with the ot owners in the nobile honme park
subdi vi si on under Chapter 723, and that tenancy
exenpted it fromthe PSC jurisdiction under the
| andl ord/ tenant exenption found in Section
367.055 -- excuse ne, 022(5).

Now, there has been a recent order of the
circuit court which confirnmed that Palm Tree is
I ndeed a nobil e hone park and a nobil e hone park
subdi vision, and that there is a tenancy between
Pal m Tree and the | ot owners under Section -- under
Chapter 723, the Mbile Hone Park Act.

Now, to be sure, staff disagrees with Pal m
Tree's interpretation of Section 367.022(5), and
apparently disagrees with the circuit court's
determ nation that there is a tenancy. However
the fact that there is an honest di sagreenent

bet ween our client and the staff with respect to
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the proper interpretation of Section 367.022(5) we
bel i eve shouldn't give rise to an enforcenent
action. W have an honest disagreenent, and |
don't think an honest disagreenent is an
appropriate basis for penalties or a show cause.

Now, let nme talk briefly about staff's
interpretation in the context of the Adm nistrative
Procedures Act.

Staff is recommendi ng that you bring an
enforcenent action against Palm Tree and fine Palm
Tree because Pal m Tree does not neet staff's
interpretation of Section 367.022(5). W believe
that the interpretation in Section 367.022(5)
recommended by staff, if approved, would result in
the PSC relying on an unadopted rule in enforcenent
action, which is prohibited by the Legislature's
2008 anendnents to Chapter 120, Florida's
Adm ni strative Procedures Act.

The 2008 anendnents put teeth into the
unadopted rule prohibition by first establishing a
procedure for chall enging an agency's reliance on
an unadopted rule before the D vision of
Adm ni strative Hearings, which we call DOAH and,
two, it exposes the agency that relies on an

unadopted rule to reasonable attorney's fees and
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costs.

Section 120.52(20) defines unadopted rule as,
guote: An agency statenent that neets the
definition of the termrule but has not been
adopt ed pursuant to rul e-making requirenents.

Section 120.52(16) defines rule as, in
pertinent part, as each agency statenent of general
applicability that interprets | aw.

In its recomendation, the PSC staff is
purporting to define the terns | andlord and tenant
based upon its interpretation of the |aw, Section
367.022(5). W believe this is a textbook exanpl e
of an unadopted rule which would have a substanti al
I npact on Palm Tree and other simlarly situated
conpanies in Florida that operate as a nobile hone
park and a nobil e honme park subdi vision.

For this reason, about the Comm ssion were to
approve the staff's recomendati on, we put the
Comm ssion on notice last Friday that we would file
an unadopted rule challenge with DOAH pursuant to
120. 56(4).

Finally, Conm ssioners, | want to bring your
attention to a statenent on page 14 of staff's
reconmendati on, which |I believe suns up our

concerns about the unadopted rule issue.
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There, staff basically says that it's
irrel evant that the subject court has rul ed that
Palm Tree is a nobile honme park subdivision and
that there is a tenancy between the owners of Palm
Tree and the | ot owners under the Mobile Honme Park
Act .

Staff goes on to state, and | quote: Neither
does it purport to preenpt the Comm ssion's ability
to interpret the applicability of the
| andl ord/ t enant exenpti on under 367.022(5)). To
the contrary, the Comm ssion maintains excl usive
and superseding jurisdiction over utilities and its
interpretation of |andlord/tenant exenption is
control ling.

Commi ssioners, | want to be clear here. W
are not saying that the PSC can't interpret section
367.022(5). Wat we are saying is that if the
Commi ssion is going to interpret 367.022(5), it
needs to do so in accordance with recogni zed
Suprene Court principles regardi ng your
jurisdiction, and it needs to do so in accordance
with the rul e-making provisions in Chapter 120, as
well as in harnony with Florida's Constitution.

In the Lee County Electric Cooperative V

Jacobs case, the Florida Suprene Court nmade it very
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1 clear that in interpreting your jurisdiction and
2 det er m ni ng whet her you shoul d exerci se
3 jurisdiction over a particular entity, any
4 reasonabl e doubt over your jurisdiction to exercise
5 that jurisdiction should be resolved against the
6 exercise thereof. W believe there is reasonable
7 doubt here as to whether you have jurisdiction to
8 regul ate Palm Tree, given that we believe there is
9 a tenancy there.
10 No. 2, if you are going to interpret Section
11 367.022(5), which we certainly acknow edge you have
12 that right and that responsibility, but you have
13 got to do so in accordance with the rul e-naki ng
14 provisions in Chapter 120. Not to do that would
15 expression to you an unadopted rule challenge, as |
16 menti oned earlier.
17 And finally, Conm ssioners, we believe that --
18 well, we really take issue with the statenent in
19 staff's recommendati on on page 14 that the PSC s
20 interpretation of the statute is, quote,
21 controlling. In making this statenent, we believe
22 that staff has overl ooked a Anmendnent 6 to
23 Florida's Constitution, which the voters approved
24 | ast Novenber. | have a copy of that, and if you
25 would |i ke to see a copy, | could provide it to the
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Comm ssion. In fact, we would ask that it be
entered into the record at the appropriate tine.
But that anendnent took effect at 12:01 this
norning. It was passed | ast Novenber at the --
during the last election. And essentially what it
says, IS an agency's interpretation of a statute is
no |l onger to be given deference by a court or the
Adm ni strative Law Judge.

We believe it's inportant that you keep
Amendnent 6 in mnd as you nove forward,
particularly if we are going to nove forward before
an Adm nistrative Law Judge at DOAH

Finally, Comm ssioners, we believe that the
appropriate course here is to avoid the tine and
the cost of an unadopted rule challenge. So we
woul d suggest that you not initiate enforcenent
action at this point in tinme, and you proceed to
rul e-making to -- and workshop the issue. Take
coments fromthe industry. Take coments from al
st akehol ders, and fashion a policy that everyone
has i nput to, and everyone understands goi ng
forward that these are the rules of the gane.

Thank you, Conmm ssioners, and | will turn it
over to M. Bobo to tal k about sone of the

constitutional issues and the industry-w de
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I nplications.

MR BOBO Good norning, Comm ssioners. | am
Al l en Bobo. | amthe industry guy here. So our
firmbasically represents nobile hone parks and RV
parks, is our primary business.

So | can start by telling you that this is not
a one-off circunstance. There are many nobile hone
parks in the state of Florida that are so-called
hybrid, or m xed use nobile hone parks in which
there is a smattering of fee sinple owned lots in
addition to the classic rental lots that we see in
nobi | e honme parks.

We are governed by Chapter 723, Florida
Statutes, which is the Mbile Hone Act. That
Mobi | e Home Act recognizes in many of the statutes
this m xed use variety of parks that exist in
Fl ori da.

For exanple, one of the statutes allows the
honmeowners' association for the residents to
negotiate the rents payable by, not only the
residents who rent their lot, but also the
resi dents who have nobil e hone subdivision lots
within the park. So we have one associ ation that
can negotiate the rents for both types of tenancies

under the terns of the statute.
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Thi s di spute about whether our types of
tenancies fall within the anbit of the
| andl ord/tenant rel ati onshi ps expressed in
367.022(5) is very material to our industry. The
trade organi zations for both the park owners and
t he honmeowners have wei ghed in.

The Fl orida Manuf actured Housi ng Associ ati on
represents the park owners. M. Ayotte and
Ms. Killinger are here on behalf of the FWVHA. They
have wei ghed. The Federation of Mobil e Honeowners
who represents the tenant organi zations inside the
state have also weighed in via letter to the
Comm ssion. Both of them have said that they favor
including all types of nobile hone tenancies within
the anbit of the exenption. |If the exenption
applies, our dispute ends.

Bruce nentioned the need for rule-making. |
woul d I'i ke to echo his thoughts on that necessity.
And the primary reason, Comm ssioner, iS no one
under stands our industry. You ride up and down the
road, you see these nobile hone parks, but you
don't understand how they operate. | don't believe
that the report denonstrates that there is an
under st andi ng here about how our industry operates.

We woul d wel cone the opportunity during a
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rul e-maki ng process to describe the extent of our

| andl ord/tenant rel ati onshi p, because, candidly, in
the nobile honme park world, nobile hone park owners
and subdi vi si on devel opers know we have a

| andl ord/tenant relationship with our residents.

We know it because we rent themthe land. On that

| and, we construct, build and maintain a lifestyle
for the residents' use.

We build cl ubhouses, pools, exercise roons,
shuffl eboard courts, pool tables, bingo facilities,
dance floors, all of that is rented to our
residents. And for that property that they rent
fromus, they pay rent. Sonme rent the land that's
underneath their hones in connection with the
common areas that are furnished by the nobile hone
park owner. Sonme just rent the comon areas that
are furnished by the nobile hone park owner, and
they use that land just |ike all the other tenants
of the nobile hone park; but for that, both types
of tenancies pay rent. W knowit's rent because
the statute tells us it is.

The statute, the Mobile Honme Act, requires
that we actually give the resident a 90-days notice
of any rent increase that we seek to i npose on

these residents. During that 90-day period, the
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residents are permtted to follow an alternative
di spute resolution process wth us.

Now, that's both types of residents. That's
the guy who rents his honesite and the guy who
sinply rents the use of our facilities, anenities
and ot her property. W have to sit down with both
types of residents. W have to explain and
di scl ose the material reasons for the rent
increase. |If they ask for it, we have to actually
nmedi ate that rent increase.

For the 30 years that was involved between the
time this park owner bought this park and the
initiation of the litigation down in Pasco County,
15 of those years we had negoti ated rental
agreenents in place with these | ot owners where we
negoti ated the anmobunt of noney they were going to
pay. They are our tenants. W agreed that we
would tie their increases to the Social Security
| evel increases for 15 of those years. They are
our tenants and we have those negotiations with
them There are other things that we can explain
during the rul e-maki ng process.

The report indicates that they could find no
written reasonable agreenent. |If they could find

no witten rental agreenent, therefore, there nust
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not be a landlord/tenant relationship here. W can
explain during the rul e-making process that in the
800, 000 some odd tenancies that exist in Florida
nobi | e honme parks, virtually none of them have
witten rental agreenents. And the reason they
don't is the Legislature doesn't require it. Even
nore so, the Legislature doesn't allow you to
enforce having a witten rental agreenent. If you
can't make sonebody have one, they won't sign one.
So all these tenancies in nobile honme parks are
oral in nature.

The report requests that we be fined because
of the conclusion that we didn't have a
| andl ord/tenant relationship with our residents.
Well, the court found that we had a | andl ord tenant
relati onship. Through four years of litigation in
Pasco County in circuit court, the court found, and
| amgoing to quote the Court's ruling:

To the extent that the ternms tenancy, | ot
rental anount and nmai ntenance fees are used in the
Mobi | e Home Act, those terns apply to plaintiffs,
who are the ot owners in this case, and the
def endants, who are the park owner.

We truly believe that if we are allowed to

participate in a rul e-nmaki ng process, that we can
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cl ose these gaps. W can explain how our industry
wor ks, as we explained it to the circuit judge.

The circuit judge certainly had no trouble finding
that a landlord/tenant rel ationship existed in the
community. W believe the Conm ssion would al so
find that to be the case if we just had an
opportunity to explain what our industry really is.

There is one other thing | would like to touch
on, too, please.

The circuit court has nade sone constitutional
argunents that even staff recognizes are outside
the anbit of the Comm ssion's jurisdiction. If we
| ook at an organi zational chart of |aws, the
Constitution is going to sit at the top of the
chai n.

The court has nmade a ruling that the park
owner, just like any other |andowner in the state,
has a constitutional right to use their property
for any use, or no use at all. In other words, you
can't be conpelled to convert your land to a
servient estate so that you serve those people who
live next door to you. W think the court is
right.

Wi | e everybody knows, as a | andowner, you

m ght have to suffer access to sonebody com ng
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t hrough your | and because they have a | andl ocked
parcel behind you, there has been no expansi on of
the law to suggest that you have to serve utilities
to your neighbor. Through centuries of rea
property law, that has never devel oped, and the
court has industrial accident nmade that finding.
More inportantly, that finding is before the Second
District Court of Appeal.

M. Harrison is here on behalf of the
honmeowners, or the lot owners. He is a fine |awer
and very capable guy. W've briefed this. It's
been briefed to the Second District. The briefs
were closed, | believe, on the 27th of Decenber.
There is no oral argunent schedule. W are sinply
wai ting on the Second District to rule.

If rule-making is pursued, we can at | east
understand during that rul e-nmaking process what the
Court's ruling on that constitutional issue may be
because that very well could be dispositive.

But to conclude, we truly believe if we had an
opportunity to explain our industry during the
rul e- maki ng process, you would recogni ze that we
are a landlord and tenant situation -- we are in a
| andl ord and tenant situation. The Legislature

refers that to us. W truly believe that if the
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Legislature calls us |landlord and tenant in Chapter
723, and you have an exenption that says it applies
to landlord and tenant, if you are going to say

t hat does not apply to our species of

| andl ord/tenant, you need to have a rule that tells
us that and tells us why; because if you find that
exenption applies, we are done. Qur dispute ends,
and we can nove on.

Thank you.

COW SSI ONER GRAHAM  Thank you, M. Bobo.

M. Harrison, | hear that you are a fine
| awyer and a very capable guy. Wat do you have to
say?

MR HARRISON: | am not used to people saying
ni ce things about ne |ike that.

Thank you. | am Richard Harrison, Richard A
Harrison, P.A in Tanpa. | represent M. Schwob
(ph) and the other 18 or 20 so individual |ot
owners. They are all identified in your docket as
interested parties. And | suppose | amthe reason
we are all here, so you can either blanme nme or
thank ne as you see fit.

CHAI RMVAN GRAHAM M. Harrison, before we
conti nue, how many clients do you have?

MR HARRISON: It started out with a group
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about 22. Sone of them have dropped out. It's
between 18 and 20 at this point. And these are
peopl e who own their individual lots within the 250
or so |ot park.

Most of those |ots overwhelmngly are rental
| ots, where the park owners own the property and
they rent you a lot, and then you put a nobile hone
onit. Historically -- and | amnot sure how it
happened, | don't know that anybody is, and | don't
think it matters -- these originally 22 or so
i ndividual lots within the park ended up being sold
off to people. So ny clients own their lots in fee
sinple. They do not rent those lots. They own
t hem

| only want to address a couple of these
poi nts because your staff has done a very thorough
j ob, and of course we fully support their
recommendation. | think they have done a fine job
on the research, and provided you with all the
i nformati on you need to nove forward.

Li ke everybody who doesn't want to be
regul ated, the park's representatives have cone in
and tried to convince you that this is way nore
conplicated than it really is. It's not really

t hat conpli cat ed.
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The first thing I want to address is the
suggestion that sonmehow this would be unfair to the
park, that they've acted in good faith. They
structured their whol e business operation around
this notion that they were exenpt, which is
I nteresting, because as your staff has pointed out
inits recomendation to you, this practice of the
park's applying water and sewer services to these
fol ks goes back many, many years, at |east 30
years, maybe 40 years, it's not entirely clear.

For as long as these people have |ived there,
for as long as it's been a park, the water and
sewer have been conplied supplied by the park
owners through a common system which they own,

t hey operate, they construct, they naintain, they
i nproved. No di spute about any of that.

But as your staff pointed out, at the tine
t hey began providing those services, the
| andl ord/ t enant exenpti on was not self-executing.
At the time they began providing those services,

t hey should have cone to the PSC and requested a
finding that they were exenpt, and that's in your
staff's recommendati on.

The first tinme we heard about this was about

two years into this litigation in the circuit
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court, where it wasn't really even an issue in our
case, but in one conversation, the park's counsel
nenti oned that they were exenpt under the

| andl ord/ tenant exenption. And ny imedi ate
response was, how can we be your tenants when we
own our property? W are not renting our property
from you.

If you live in a single famly hone, if you
live in a subdivision, you own your property. You
may have a honmeowners' association that naintains a
cl ubhouse and a pool and other anenities, just |ike
they do. Nobody thinks that if you own a hone, you
are renting the clubhouse, or you are renting the
pool, or you are renting a shuffleboard court.
That's not a | andl ord/tenant rel ationship.

My folks own their lots. They don't rent them
fromthe park. The park cannot be a landlord. And
we cannot be a tenant. To the extent they provide
other anenities, that's not a |andl ord/tenant
relationship. That's sone sort of a use fee. Sone
sort of a license.

The essence of a | andlord/tenant rel ationship,
and your staff points this out, is that it is a
possessory interest, okay. |If you rent an

apartnent froma |andlord, you have the right to
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1 possess the apartnent exclusively, and you have the

2 right to keep other people out. That's a

3 possessory interest.

4 If you buy a ticket to go see a novie in the

5 theater, you don't have a possessory interest. You

6 have the right to go sit in a seat, and when the

7 nove is | over, you leave. You don't have the

8 right to keep anybody el se out. You are not a

9 | andl ord/tenant -- you are not in a |andl ord/tenant
10 relationship with the novie theater because you

11 bought a ticket, or that because you bought a

12 ticket to a sporting event or a concert. You have
13 the right to use it tenporarily. You can't keep

14 anybody el se out. Wen it's over, you | eave.

15 That's called a |icense, and your staff points out
16 the difference. And these are all common concepts.
17 There is nothing new or novel to any of this.

18 The constitutional argunent, | want to address
19 briefly, and then | want to tal k about Chapter 723
20 briefly, but I also think it is very inportant for
21 this conm ssion to understand the current state of
22 affairs.

23 The current state of affairs is that the park,
24 as we speak, has contractors on site, and surveyors
25 on site. They are marking utilities. They are
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digging up utilities. They are installing shutoff
val ves, and they are preparing to nove forward to
either turn off service to these | ot owners

i ndi vidual |ots, because right nowit's a conmon
unnmetered system It's just a single series of

pi pes. And they are preparing to cut these | ot
owners off, to disconnect these utility services.

The circuit court's order declaring this
constitutional right, which I wll talk about
briefly, seens to have enbol dened themin that
regard. They feel sonmewhat protected by that. But
you need to understand that there is no other
source of potable water or sanitary sewer for nost
of these lots.

These lots are too small, under health
departnment requl ations, for septic tanks. They are
very snmall typical nobile hone |ots. Many of them
are interior lots. There nmay be sonme possibility
for sone of themof drilling individual wells, but
that woul d be extrenely cost-prohibitive. And of
course, that well doesn't do you any good if you
can't have a septic -- you have got to have both
servi ces.

But they are preparing, as we speak, to nove

forward apparently with doing sonething, and they
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have told ny clients, and told others in the park,
that, you know, they are not -- they are never
going to be a utility. They will turn off the

wat er and sewer to these lots. That's what we are
faced wth.

This constitutional argunent is interesting,
and M. Bobo is right, it's on appeal in the Second
District. And our position is that the court went
astray here because, effectively -- although, the
court said, I amnot invading the PSC s
jurisdiction. The affect is to invade the PSC s
jurisdiction, because it is essentially declared
t hat sonebody -- who everybody agrees is acting as
a utility by the way, there is no dispute that they
are providing these services to our 20 or so
people. There is no dispute that if you provide
utility service to even one ot her person under the
|l aw, you are a utility unless you are exenpt. And
there is no dispute about any of those. W al
agree on those principles.

So they are acting, and have been acting for
30 or 40 years, as a utility by providing water and
sewer service to other people. And the only way
they are not subject to regulation is if they are

exenpt .
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The court said, any property owner has a
constitutional right to do what they want with
their property. Wll, in a broad general sense, of
course that's correct.

And back in history, there was a point where
the park owners could have said, we don't want to
be a utility. W are not going to build this
system of pipes and punps and sewer lines. W are
not going to be a utility. W don't want to be a
utility, and nobody can nmake us be a utility.

And that's a very inportant distinction
because nobody has made them do anything. They did
this on their own. They chose to do it, hoping,

t hi nki ng, believing, w shing that they were exenpt,
or maybe know ng they weren't exenpt and just not
bot hering to ask, but nobody nade them do any of
this. So for the court to say now, after they've
built a utility system and been acting as a
utility for 30 or 40 years, that you have got a
constitutional right not to do it.

Think of the ramfications for that. Because
it doesn't nmatter whether it's the park as a
utility, or whether it's a major statew de or
regional utility. Could you inagine the

ramfications if sone court said Duke Energy has a
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right not to be an electric utility, and they can
should down their entire sonetine systemtonorrow?
Y all are going to have sonething to say about
that. And that's exactly what the court has said
this in this case. And it doesn't matter whether
it's a bigutility or a small utility, the
principle is the sane. |If they are a utility, and
If they are subject to regulation, which we believe
they are, then they would al so be subject to this
conmm ssion's rul es about how you termnate utility
services, whether you can termnate utility
servi ces, you have got rules about that.

So we think the court went astray. It's on
appeal. It will get sorted out at sone point.

The last thing | want to tal k about is Chapter
723. And the language in 723 is a little bit
convoluted. | think we would all agree on that.
The court made sone very specific findings, though,
and one of those findings was that we, the
plaintiffs, the |lot owners, are not parties to any
nobi | e home |l ot rental agreenent with these folks,
because the only way under Chapter 723 you can be a
party to a lot rental agreenent is if you are
renting a lot, and clearly we are not. So the

court made that specific finding.
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1 The way the act works, though, even if you are
2 not subject to it because you have a | ot rental
3 agreenent, there are pieces of it, five or six
4 sections of the statute that apply to the
5 subdi vi si on scenari o anyway, and that's where the
6 court said if it uses the termtenancy, it applies
7 her e.
8 The Mobile Hone Act is not really a picture of
9 clarity in the way it's witten. And it's
10 unfortunate, and probably nobody ever envisioned
11 sonme of this stuff but here we are, but the court
12 very specifically said it's not decidi ng whet her
13 | andl ord and tenant under your exenption are
14 satisfied here, because it knows it can't do that.
15 | don't think that anything the court said
16 about Chapter 723 can create a tenancy that
17 ot herwi se doesn't exist. There is no |lot rental
18 agreenent. W don't rent our lots. They don't
19 rent lots to us. And this notion that there is a
20 | andl ord/ tenant agreenent because we allow you to
21 use our clubhouse or our shuffleboard court -- at
22 one point they even said you are renting our
23 utility pipes, which is frankly just absurd on the
24 face of it. There is no |andlord/tenant agreenent.
25 They have tried to convince you that it's very
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conplicated. That you are going to have this huge
I npact on this industry. [It's not that

conplicated. And nore inportantly, sonething needs
t o happen, because while all this is playing out,
we' ve got a group of 18 or 20 elderly couples, nmany
of themw th health issues, they are not people who
can sinply pick up and nove sonepl ace el se. They
don't have the resources do that.

These are their honesteads. These are their
homes. And if the park, at any nonent, decides to
cut off these utilities, not only is that going to
be an individual crisis, but that may well be a
public health crisis, because | don't know how 20
couples, elderly folks, are going to survive
Wi t hout potable water and sewer service with no
readily avail able way to replace it.

So we have a real problemthat needs
attention, and this is the agency that's got the
jurisdiction to exercise over people who choose to
act and continue to act as utilities. And we ask
you to approve your staff's reconmendati on and nove
forward

They will certainly have any chance to neke
any argunents they want to nake in response to your

show cause order should it issue, but to suggest
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that we delay and take sort of aside street down a
rul e-making path is, frankly, not going to
acconplish anything, and allow themto continue to
operate as, as they continue to today, effectively
as a rogue utility.

At this nonent, they are a utility not subject
to control by anyone. The court has said, | don't
have any jurisdiction to control what you do as a
utility. And then they cone here and say, you
can't control what we do as a utility either
because we are exenpt. Well, that can't go right.
You can't have both cases. Sonebody has to be able
to, one, decide if they are exenpt. That's you.
And then control and regul ate people who choose to
operate as utilities. And that is a situation we
have.

So we ask you to nove forward and support your
staff recomrendati on.

CHAI RMAN GRAHAM  Thank you, sir.

Ms. Christensen.

M5. CHRI STENSEN: Conm ssioners, we were here
today to support staff's recomendation and to
answer any questions that you nay have. W would
be concerned if any of the custoners were |eft

w t hout water or wastewater service even on a

Premier Reporting

(850)894-0828 Reported by: Debbie Krick

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



30

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

tenporary basis. W think that, at |east thus far,
this nobile hone park owner has been operating a
utility. Wether or not the Conm ssion chooses to
go forward and do a rul e-maki ng on the issue of
whet her | andl ord/tenant applies, and how t hat
should be interpreted within 367, even if that is
sonet hing that the Comm ssion chooses to do, as the
Conmm ssi on has done in past cases, that would not
preclude you fromnoving forward and deci di ng, we
believe, on this recomendation to show cause.

So at a mnimum we would ask that, you know,
t hese custoners continue to be provided water and
wast ewat er service for health and safety reasons
I rrespective of whether or not the court believes
that the property owner doesn't have to provide --
can't be conpelled to provide water or wastewater
service. Once they've chosen to do that, then it's
within this conmssion's jurisdiction to say you
can't cut themoff we believe.

So we are here to support them and we are
avai l abl e to answer any other questions the
Comm ssi on may have.

CHAI RMVAN GRAHAM  Thank you.

| have a quick question for you, M. Harrison.

You said that Palm Tree Acres is the only option
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now for water and for wastewater. 1Isn't the
wast ewat er basically a pass-through to a second
entity?

MR HARRISON:. Utimtely, the wastewater
system connects to the Pasco County system but the
only service to these individual lots is through
the systemthat is -- that was constructed and is
mai nt ai ned by the park. There are no individual
neters. There is no way, because we've
I nvestigated, there is no way for the individual
| ots to connect to the county system because t hat
connection is fairly distant under a nain road.
That's a hi gh-pressure connection. That's not
wher e people are going to go hookup their
I ndi vi dual |ots.

So there is -- there is no practical way to do
that, and | don't even think it's possible in terns
of the wastewater.

CHAl RVAN GRAHAM  That | eads right to ny next
guestion. Top of page four in the recomrendati on,
where there is five options that staff gave you
guys to try to negotiate your way through this,
what happened to those di scussions?

MR HARRISON: | amsorry, what's your

guestion, sir?
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CHAl RVAN GRAHAM  What happened to those
di scussions? It says here that you guys cane to an
I npasse.

MR, HARRI SON: W actually conducted a formal
medi ati on that was not successful, and there is a
privilege that attaches to what people say in
nmedi ation, so we can't really tal k about what the
parties said in the nediation.

| can tell you generally that with sone
gui dance fromyour staff, there were -- there were
sone ways that we could have addressed this. W
di scussed them and | think the parties discussed
those in good faith. W just weren't able to get
there. But that was not just the |l awers talking.
W did a formal nediation and just weren't able to
get to a resolution.

CHAl RVAN GRAHAM  Ckay. M. My, sane
guestion -- well, first of all, in this
subdi vision, this area, the roads in between that
| ead to each one of these, are those public roads
or is that owned by the nobile park association?

MR MAY: | wll defer to M. Bobo on the
owner shi p of the roads.

MR. BOBO So the roads are -- the interior

roads are privately owed. Sone of these residents
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are on the perineter of the property, and they are
on public roads. So it's a mxture of the two.

CHAI RMVAN GRAHAM  Ckay. Back to the original
guestion, top of page four, these five issues,
what's your theory on what happened there? Wy
couldn't you cone to sone sort of --

MR, BOBO Sir, | apologize, and I don't nean
to try to avoid your question, but the statutes
require that we maintain the discussions that
occurred in a nediation in confidence, and | am
unconfortabl e about discussing any nore than M.
Harri son what we did at the nediation.

COMW SSI ONER GRAHAM  Ckay. All right.

Conmm ssioners -- first, staff, do you have anything
to add before | go to ny conm ssi oners?

M5. DUVAL: | don't believe so, Chairnman,
other than just to reiterate sone of the statenents
that M. Harrison and Ms. Christensen had al ready
made.

COW SSI ONER GRAHAM  Ckay.

MR BOBO Is there any roomfor rebuttal,
sir?

CHAI RVAN GRAHAM  Sur e.

MR, MAY: Just a -- let nme nention one.

Just to sort of respond to a couple of points
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that M. Harrison nade, that he suggested that
because the park did not cone in and apply for the
exenption, that sonehow the park should be at fault
for that.

In 1996, the Florida Legislature essentially
abol i shed the requirenent that if sonmeone believed
in good faith that they were entitled to the
exenption they had to cone in and apply for it.
That application process was abolished. The Public
Service Commission had rules in place at the tine.
They rescinded those rules. And for the last 22
years we have taken the position, | think a
reasonabl e position, that we had a tenancy under
Chapter 723, which the circuit court has endorsed
now, and that tenancy entitled us to the exenption.

To the extent that we should have cone in 30
or 40 years ago and asked for the exenption, |
think if that, indeed, is a defect, which I
woul dn't concede is a defect, but if it is a
defect, | any that defect has been cured over the
| ast 22 years.

The other thing | wanted to nention is that he
basically said that we are -- it's clear that we
are a utility. That's the crux of the issue here.

We don't believe we are a utility, and we think we
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have a good faith reason, a good faith basis for
maki ng that -- taking that position.

It's very inportant, | think, for rule-naking
pur poses, you are not applying a statute here.
Your staff's analysis is replete with references
that you are essentially -- the staff is
recommendi ng that you interpret Section 367.022(5).

The terns |andlord and tenant in Section
367.022(5) are not defined. What you are doi hg now
IS you are defining those terns for purposes of
fleshing out the exenption. That interpretation
falls, we think, squarely wthin the definition of
arule, and if you are going to do that, we would
urge you do that through rule-making. That, in
fact, we think is required under the Adm nistrative
Procedures Act as a result of the 2008 anendnents.

The other thing to keep in mnd is in 2016,
the Legislature made it clear that if, indeed, an
agency is going to rely on an unadopted rule in an
enforcenent proceeding, which is what your staff is
recommendi ng that you do, that we woul d have a
right not to challenge the rule before you, or to
rai se that issue before you. W have an absol ute
right to file a collateral challenge with the DOAH

to basically ask the Adm nistrative Law Judge to
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determne that this, indeed, is an unadopted rule.

And that's what -- you know, we woul d hope
that we don't have to go there, but | do think, in
full disclosure, if you approve staff's
recommendation, that's precisely where we are going
to be. W are going to have a protest to the show
cause order. W will have a collateral attack at
DOAH. And quite frankly, | don't think that's a
good use of your resources, or ny client's
resources, or the Ofice of Public Counsel's
resources, or M. Harrison's client's resources.

We think the nost expedient and efficient way
to resolve this issue is for you to goto
rul e- maki ng and put everyone on notice, M. Ayotte,
his industry, the stakehol ders, the 800, 000
tenancies out there that are in linbo, put them al
on notice and listen to them and then fornulate a
reasoned and bal anced interpretation of the statute
that works for all stakehol ders.

CHAl RVAN GRAHAM  So, M. May, why should this

be a rul e-making and not a legislative fix?

MR, MAY: It very well could be a |legislative
fix, but right now you are in a position -- you
don't have -- the Legislature has not provided you

with a definition of |andlord, nor has it provided
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you with a definition of tenant. Therefore, in
order to enforce the |andl ord/tenant exenption, you
are placed in the unconfortable -- we didn't do
this. | nmean, you are placed in the unconfortable
position of having to interpret the statute.

In 2008, the Legislature said if you are going
to interpret the statute in a fashion that's
general ly applicable, which this certainly would
be, you need to do that through rul e-nmaking. The
Legi slature required that.

And | think there is a policy behind that,
Chai rman Graham and that is the whole policy of
t he unadopted rule was to avoi d phant om gover nnent
IS not have one conm ssion decide, well, this is a
| andl ord for this particular instance, and next
week, or next year, maybe we will look at it a
little different. |It's to really open up the
process. Allow all of the stakeholders, allow --
take public comment. And then having all of that
before you, then you | earn about the nobile hone
I ndustry, as M. Bobo suggested.

But that's the purpose of the rul e-nmaking.
And the rul e-making, right now you are about to
step into what's call ed quasi-judicial enforcenent

proceedings. And | think, as a matter of
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regul atory policy, it's not appropriate to
establish policy that has industry-w de
inplications in a quasi-judicial proceeding. That
shoul d be done in a quasi-|I|egislative proceedi ng,
and that's rul e-making. You put on your
qgquasi -l egi sl ative hats, you listen to comments, and
you fornul ate rules so everybody understands the
rules of the gane going forward.

COW SSI ONER GRAHAM  But you said that the
statute does not define landlord and tenant. \What
if it's just a basic definition of |andlord and
tenant neans, and this is just unintended
consequences, so that's what makes ne ask the
guestion, why isn't this nore a legislative fix
because this is an uni ntended consequence?

MR, MAY: Well, | think, again, in order --
you are going to have to -- if you are going to
adopt staff's recommendation, staff's
recommendation, | think there is seven or eight
specific references where they have acknow edged
and they are recomendi ng that you interpret the
statute. You are not applying the statute. You
are interpreting the statute.

The reason why, you know, if you | ook back

historically, at one tinme back in the early '90s,
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before the Comm ssion -- before the Legislature
made t he exenption self-executing, the Conm ssion
said, well, we are going to use the definitions of
| andl ord and tenant in Chapter 83, the
| andl ord/tenant law. W pointed out in this
proceeding that if you -- if you did that, the
definition of tenant is sonmeone who | eases a
dwelling unit. And nobody |eases a dwelling unit
in the nobile hone world.

So if you use that definition in this
particular instance in the nobile hone park
I ndustry, you are essentially going to throw the
regul atory net over 800,000 tenancies. So we
pointed that out to staff, and staff cane back and
sai d, okay, well, maybe we won't use the Chapter 83
definitions, let's |ook at the Black's Law
di ctionary.

Wll, that nay be appropriate. But again,
t hat shut be done in the context of rul e-nmaking;
after you understand the nobile hone industry;
after you understand the issues and listen to all
of the stakeholders. That's the only thing we are
suggesting, M. Chairman.

MR BOBO And, M. Chairman, | can say that

when you say why is it your responsibility for
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rul e-maki ng as opposed to the Legislature's
responsibility. M. Harrison points out that
Chapter 723 is not, in his wrds, a picture of
clarity. However, one thing 723 does tell us, it
tells us we are landlords. That's what it says.
723 says we have a | andl ord/tenant rel ationship
wi th our residents.

You, the Comm ssion, are saying that the words
| andl ord and tenant in Chapter 723 sonehow don't
qualify for landlord and tenant under 367.022(5).
So what we are telling you is you are naking that
di stinction between the termlandlord as used in
723 and | andlord as used in 367. W think that
requires rul e-maki ng.

So that's really where we are. If we are a
| andl ord for the purpose of the Legislature in 723,
we think we are a |andlord for the purpose of 367,
so that's just -- that's it.

And let nme anticipate one question that |
think nmay be com ng our way, is the cutting off of
these utilities.

We have proceeded in court for four years.
Qobvi ously, we've gotten to know each other. And
for four years, the circuit court has listened to

all of us talk, has taken evidence in sonme of our
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1 cases and understands the exact picture that we are
2 dealings with here. There is a |lot of noving parts
3 to this.
4 Sonme of these people appearing before you and
5 they are saying, we only want the utilities of the
6 park owner. W don't want to use any other
7 facilities. Here are the residents using our
8 facilities every day; sitting out by the pool,
9 going to our clubhouse, sharing our free dinners,
10 ever yt hi ng.
11 We are schedul ed to appear before the judge on
12 the 24th, so two weeks fromtoday virtually we are
13 schedul ed to appear before the circuit judge in
14 Pasco County. That judge is going to take
15 evi dence, and he is going to follow the rul e of
16 appel |l ate procedure that allows himto stay any
17 action to cut off the utilities.
18 Frankly, we don't oppose a stay. But for four
19 years, these fol ks haven't paid anything for what
20 t hey' ve been getting and what they've been using in
21 the nobile hone park. W want themto have sone
22 skin in the gane. W are going to ask the judge,
23 we are going to tell himthat we don't oppose you
24 staying it --
25 CHAl RVAN GRAHAM M. Bobo, that's fine.
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M. Harrison, one nore |last bite of the apple
before | conme back to conm ssioners.

MR, HARRI SON: Yes, sir, just one last bite on
the issue of the rule-making. You don't need to
deci de what the words | andlord/tenant in the
exenption nmean in all possible scenarios that m ght
be out there in the world. Al you need to do to
nove forward with your staff's recommendation is to
| ook at the facts of this case that you have in
front of you and decide that there is enough of a
guesti on about what they nmean. You don't need to
define those terns universally for every possible
scenario. You can nove forward, and they will have
their chance to respond to any show cause order
that may i ssue.

CHAI RMAN GRAHAM  Thanks you, sir.

Ms. DuVal ?

M5. DUVAL: Yes, | would like to briefly
respond to that as well.

| don't believe staff has ever changed its
position on what the definition of |andlord/tenant,
or if thereis -- you know, there is no definition
set out for landlord and tenant in our exenption
statutes. | believe that we have only been relying

on the plain nmeaning of that.
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When we provided these orders to the parties
to Il ook at, when the Comm ssion has | ooked at
situations simlar to this before, I don't believe
that we were going back and forth between, oh,
let's ook at Chapter 83 now, let's | ook at Black's
Law now. | believe that in staff's recommendati on,
we were sinply providing counter argunments to what
was provided to us.

And then al so, as far as the court order, |
don't believe, in ny reading, that the court found
that the park was a | andl ord for purposes. Wat
they said was, to the extent the terns tenancy, | ot
rental anount and mai ntenance fee are used in
Chapter 723 of the Mobile Honme Act, those terns
applied to the park and the lot owners. And the
court specifically makes no finding, adjudication
or declaration as to whether the plaintiffs,
meani ng the | ot owners, are a tenant, or the
def endant, Palm Tree Acres, is a landlord as those
terns are used in the PSC s exenption statute,
367.022(5).

CHAI RMVAN GRAHAM  Thank you.

Al right, Comm ssioners, Conmm ssioner Brown.

COMM SSI ONER BROMWN:  So | have to ask this

guestion, M. Harrison. There have been a | ot of
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resources expended, spent on this particul ar case,
both at the staff level, at your client's level, as
well as the park level. And this does appear to --
i f our decision today, if we choose to proceed, it
doesn't appear to have industry-w de inplications,
and with -- under the understandi ng over the past
30 years, there was this inherent |andlord/tenant
relationship up until the four years ago, when the
covenants expired. The parties have been acting in
good faith together here. It just -- in |ooking at
the different options that were available to renedy
the situation that you have here today, why do your
clients want us to have jurisdiction?

MR HARRISON: Well, I think in part because
they don't see any other alternative. This dispute
really began four or so years ago. Now, all of the
peopl e in the park, whether they are ny people who
own | ots, or whether they are the other 200 and
sonet hing fol ks who rent a |ot, get an annual
statenment fromthe park that says this is how nuch
your nonthly fee is going to be. It's called rent
because that's what the nobile hone park says. And
for nost of those people, they are actually
tenants, and there was a slight difference in the

anounts, which nmakes sense, because if you are
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1 renting a lot fromthe park, well, you are going to
2 pay sonething for that, too.
3 So our anount was sonewhat | ess than what
4 renters were paying because we are not renting any
5 lot. But the rest of that noney that they were
6 payi ng was not broken out in any way. It was a
7 singl e universal fee to cover these utility
8 services plus those anenities, plus other things
9 that the park provides, |ike roads and nai nt enance
10 and electric lights, and all those things that you
11 woul d need.
12 COMM SSI ONER BROMWN:  So there is a | ot of
13 di fferent bundl ed services that those -- that rent
14 anount covered over the years. There is not a
15 neter, a separate neter for each nobile honme?
16 MR. HARRI SON: Correct. Right. And the
17 di spute started because ny fol ks said, you know,
18 agai n sone of these people are very, very old.
19 Many of themare frail and have a variety of health
20 I ssues. Sone of ny fol ks --
21 COMM SSI ONER BROMN:  It's a shane they are
22 paying a lot of noney in | egal fees over the four
23 years.
24 MR HARRI SON: Well, | don't know that they
25 are ever going to pay what ny accounting depart nent
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tells me the fees are, and that's okay. W are
going to see it to the end, and at sone point al
be over. Sonetines you just do things because
sonebody has to do them

But the dispute started because sonme of ny
fol ks said, ook, we don't really care about the
cl ubhouse. W are not going to use the
shuffl eboard court. W are not using these other
anmenities. What we would like to know is what's
the actual cost that you are charging us for water
and sewer. And we understand that we have got to
pay you for that. Now, M. Bobo said we haven't
been paying. Wat he didn't tell you was that
t hroughout the litigation, sone of ny fol ks
actually wote a check every nonth and sent it to
the park and the park didn't cash them They
tossed themin a drawer, the checks all went stale.
So finally I said, if you are not going to cash the
checks, don't bother.

But they all understand. | have told them
repeatedly, you are not entitled to free water and
sewer. Nobody gets free utilities. That's not
what this is about.

COMWM SSI ONER BROMWN:  But the past four years,

the 20 so custonmers who you represent, they have
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1 not paid a dinme to the park for any of the

2 servi ces?

3 MR, HARRI SON: No, that's not true. Sone have

4 witten checks for the full anmount. Sone have

5 written checks for sone partial anmount. And

6 frankly, they took a guess at what woul d be enough

7 to cover the water and the sewer. Those checks

8 that they sent were never cashed.

9 So it's not fair to say they didn't pay. |If |
10 gi ve you a check and you choose not to cash it, you
11 can't say | didn't pay you. At sone point we
12 figured out they are not cashing any of these
13 checks. So |I said, set your noney aside and, you
14 know, there is no reason to keep witing checks
15 that they are not going to cash. And they told us,
16 we are not going to cash your checks, which I
17 under st and because they don't want that to be sone
18 kind of a waiver of their |egal argunent. So there
19 IS no point in everybody witing checks every nonth
20 t hat everybody under stands nobody is going to cash.
21 COMM SSI ONER BROMN: | nean, this is just such
22 a convol uted nessy, nessy situation before us
23 today. It would have been nice of the parties to
24 be able to have nediated this, because this does
25 have industry-wide ramfications. | do believe |
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agree with the park on that.

And | al so believe that nobile hone parks are
a niche industry. | personally don't understand
the dynam cs that are going on, what the services
are being pro provided.

M. Bobo, | know you are famliar with this
I ndustry, correct?

MR BOBO Yes, ma'am

COMM SSI ONER BROMWN:  So, M. Harrison
suggested that a | andlord/tenant rel ati onship, of
course, conveys a possessory interest. Wat would
you -- what do you think that the park -- what
possessory interest specifically do you think the
park has over the | ot owners?

MR, BOBO Thank you.

M. Harrison said, quote: W are not renting
our property fromyou. He is right. But you are
renting our property from us.

So these residents are renting our property
fromus. They are renting. They are using the
recreation facilities. They are using our
managenment, our services, our pool, our
shuffl eboard courts. They are using our bingo
facilities. They are comng to our free |unches.

They are renting our property fromus every day.
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1 So he tal ks about a novie theater. Wen you
2 go into a novie theater, that's a |license. You are
3 a |l awyer, you know that, when you go in and pull a
4 license. But if | go on to the paper conpany's
5 land and I"'musing it for a hunting | ease, | am
6 using it for one particular person -- or for one
7 particul ar purpose, and | amnot using it to the
8 exclusion of the other |ease nenbers, but | still
9 have a hunting | ease on that property.
10 They are renting our land. They are utilizing
11 the lifestyles that we create, construct and
12 mai ntain, and they are renting that from us.
13 COW SSI ONER BROMWN:  So you suggested t hat
14 there are eight -- did you say 800, 000?
15 MR. BOBO There is about 800, 000 total
16 manuf act ured housi ng tenancies in the state, yes,
17 ma' am
18 COMM SSI ONER BROMWN:  So of those, obviously --
19 | amnot famliar with a variety -- that we have
20 service. | can't specify who we have jurisdiction
21 over in the nobile honme park industry at this tine.
22 MR. BOBO Right.
23 COW SSI ONER BROMWN:  Are you aware of how the
24 breakdown is? Is it typical -- is it standard
25 rent? How does it apply with regard to those
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1 nobi | e home parks that provide water and wastewat er
2 servi ces?
3 MR, BOBO You nean -- | want to understand
4 the question. You nmean how nmany provi de water and
5 sewer as part of rent?
6 COW SSI ONER BROWN:  Yes.
7 MR, BOBO | polled one client that has about
8 120 parks, and they said they had about 30 out of
9 the 120 that they gave water and sewer as part of
10 the ot rent.
11 COMM SSI ONER BROMWN:  And then | i nmagi ne
12 another utility provider for the other parks
13 provi ded servi ce.
14 MR. BOBO W have -- there are all kinds of
15 things. Like at this particular property, we
16 control the collection -- or the disposal system
17 and the [ift station for the sewer disposal, but
18 then it's disposed actually into Pasco County.
19 There are a lot of those kind of situations.
20 And then there are sone situations, just like
21 this one, where we nmaintain our own wellfield, and
22 we supply the water individually.
23 COW SSI ONER BROWN:  So just from a cost-based
24 per specti ve, okay, of the water and wastewater
25 services that the park provides, how nmuch of that
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percent age-w se over all of the rent would you say
that it's covered? | amjust trying get an

under standi ng for the reason, the core reason for
this dispute.

MR BOBO | couldn't guess on that nunber.

COW SSI ONER BROMWN: | just don't understand
how you all have not been able to work together.
You have had a relationship for 30 plus years, and
so nuch expense and tinme has gone wast ed.

M. Chairman, | don't really have anything
nore to say at this tine.

MR HARRISON: M. Chairman, nmay | have one
nmonment to follow up on a point that the
Conmm ssi oner just made?

CHAl RVAN GRAHAM  We wil |, circle back to you.

MR, HARRI SON: Thank you.

CHAI RMVAN GRAHAM  Conmi ssi oner O ark.

COW SSI ONER CLARK: | want to just,
Conmm ssi oner Brown, thank you. | think you hit on
sone very key points here, and | want to just
expound on the one, the 800,000. | don't see
800, 000 consuners being the issue here, because
seens to ne, as ny basic el enentary understandi ng
Is that you do have a landlord/tenant relationship

with a very, very large portion of those. Those
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I ssues kind of address thensel ves.

Isn't this specifically a case about where you
have individual fee sinple |ot owners inside of an
exi sting nobile honme park? |Is that a nore accurate
assessnent of what we are dealing with here?

MR HARRI SON: Yes. And that was the point |
was going to nake in followup. | don't know that
there is an industry-w de probl em of any
significant magnitude for exactly that reason. The
vast majority of lots in nobile honme parks across
the state are true rental |ots because they are
true rental parks.

This is an anomaly, No. 1. No. 2, it's a
situation this comm ssion has dealt wth before in
your staff recomendation. There is at |east one
ot her instance, and | think there nay have been a
second instance, in which the Conm ssion ruled in
exactly this situation, that lots owned by -- in
fee sinple within a nobile hone park don't get you
under the | andl ord/tenant exenption.

So, one, nobody is asking you to do anything
new and different. And you are correct,

Comm ssioner Clark, it's not the nunber of total
nobi |l e hone |ots that matters, because

overwhel m ngly, those are pure rental |ots.
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MR, BOBO Conmmi ssioner, Chapter 723 covers

both types of tenancies that you are discussing.

So Chapter 723 indicates that we have this

| andl ord/tenant relationship with both types. And,
in fact, we negotiate our rents with both types of
t enants.

Al of those 800,000 are not fee sinple | ot
owners. But | can tell you it is not unconmon to
have fee sinple | ot owners, or so-called m xed use
comunity. | was dealing with one yesterday that a
sal e has now had to be extended on a $30 mllion
transaction because as a result of what we are
doi ng here today, we don't know what to do with
these 52 [ ot owners who are in a 400-space parKk.

So these issues are a problem and the statute
still refers to us as having a | andl ord/tenant
relationship with these type of tenancies.

COW SSI ONER CLARK: M. Bobo, could you

explain -- define for me kind of the -- going back
to the rent issue, and you call it -- you keep
calling it. In nost of these cases, do you have

sone sort of homeowners' association, or |ot
owners' association that woul d negotiate the fees
for the pool, the conmon areas, and things |ike

t hat ?

Premier Reporting

(850)894-0828 Reported by: Debbie Krick

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



54

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR BOBO Yes, sir, we absolutely do. And
like in this particular park, | could show you
mul ti pl e agreenents where the honeowners'
associ ation actually sat down and negoti ated the
rent for those people who rent their lots, as wel
as those people who own their |ots.

In fact, the statute, 72 -- | can't renenber
the nunber. But the statute gives the power to the
honmeowners' associ ation to negotiate with the park
owner for the rent payable by both types of
t enanci es.

So they can reach an agreenent with us for
what the rent is going to be for the next year, or
the next, the next and the next, and then the
statute contenplates that if we reduce that
agreenent to witing we have a bi nding agreenent
urged the | aw

COW SSI ONER CLARK:  Ckay. So in terns of you
have the right -- they have the honeowners
associ ation, you are telling ne that?

MR BOBO They do.

COW SSI ONER CLARK:  And you have the right to
negotiate. And the statute gives you the right to
negotiate with them Does it give you renedy if

you don't neet a resol ution?
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MR BOBO It gives themrenedies, yes, sir.

COMM SSI ONER CLARK:  What is their renedy?

MR. BOBO  Sue us for unreasonable rent.

COMWM SSI ONER CLARK:  And have they done that?

MR BOBO Actually they have.

COMWM SSI ONER CLARK:  They have?

MR BOBO One tinme. They really didn't sue
us for unreasonable rent -- no, sir, let me strike
that. They sued us over a utility charge for
connection to Pasco County's utilities, but then
that ultimately was resolved, and for 34 years we
have agreed periodically as to what the rent woul d
be for each of these types.

COMM SSI ONER CLARK:  And could you share with
me what the rents are? | would |ike to know how
much they are paying on each of those.

MR BOBO | can get real close. | nean, |
could tell you that the --

COW SSI ONER CLARK:  Bal | park.

MR. BOBO -- the |lot owned tenancies were
paying a little nore than half of the rent that was
payabl e --

COW SSI ONER CLARK: 500 a year? 10,000 a
year ?

MR. BOBO Less than that. It was, |ike, high
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t hrees, | ow fours.

COW SSI ONER CLARK: 300 a year for water and

MR. BOBO No, a nonth.

COW SSI ONER CLARK: A nonth, okay. $300 a
nont h, and that included?

MR. BOBO \Water, sewer, the use of all the
park facilities, and then the residents who didn't
own their lots were payi ng about doubl e.

COW SSI ONER CLARK:  600. So it's specific --

MR. BOBO And that's round nunbers.

COMM SSI ONER CLARK:  Ckay. So your water --
your sewer systemis a pass-through. It goes
straight into lines that you own, naintain. You
have a |ift station. You pass that to Pasco. You
pay a fee to Pasco, | assune, based on a netered
charge, or a flat charge. How is your water
served? Do you have your own wellfields?

MR. BOBO Yes, sir. W have a wellfield
adj acent to the property. Obviously, it's a
designated wellfield. It has two wells, and it has
all the treatnent and generator facilities we are
required to have by law. And then those wellfields
service the nobile hone park inclusive of these |ot

owners.
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COW SSI ONER CLARK:  And | will of that is
billed at an arbitrary flat anmount? You don't
cal cul ate usage or charge usage to anyone?

MR BOBO No, sir. Everybody -- we have
al ways offered, for 34 years, a package of
services. So you can use everything and you get
wat er and sewer as part of the package with no
separ at e char ge.

COMM SSI ONER CLARK: Do you require any
deposits from any of your custoners?

MR. BOBO No, sir.

COW SSI ONER CLARK:  That's all 1 have, M.
Chai r man.

CHAl RVAN GRAHAM  Comm ssi oner Fay.

COMM SSI ONER FAY:  Thank you, M. Chair man.

Il wll start with ny first question probably
with Margo, just to help ne procedurally.

So we have a ruling fromthe circuit court
that's under cert petition to the Second DCA that's
pendi ng appeal , correct?

M5. DUVAL: Yes, that's ny understandi ng.

COW SSI ONER FAY: Ckay. W al so have the
staff recommendation for the show cause order in
front of us at that tinme, which would initiate the

procedure of the park going through the process of
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showi ng why they believe they don't neet
certification requirenents -- or they don't need to
neet certification requirenents and/ or need an
exenption; is that correct?

M5. DUVAL: Wth the exception of the
exenption part. So staff's recomendation is for
the park to show cause as to why they shouldn't be
assessed the fine, why they shouldn't pay the fine,
and why they shouldn't bring thenselves into
conpliance by submtting applications for the
certificates.

COW SSI ONER FAY: And so part --

M5. DUVAL: | am presum ng that --

COW SSI ONER FAY: (Go ahead.

M5. DUVAL: ~-- the exenption would be
sonething they would bring up in their response.

COMM SSI ONER FAY: Exactly. So part of what
t hey woul d argue woul d be those exenption
conponents in there.

M5. DUVAL: | woul d expect that.

COW SSI ONER FAY: GCkay. And then we al so
have a letter from M. My stating that based on
t he deci sion nade by the Comm ssion, there would be
a 120 chal l enge to an undel egated authority for a

decision; Is that also correct?
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M5. DUVAL: That's ny understanding, that if
the Conm ssion were to vote to accept staff's
recommendati on today, that that would be the
response fromthe park.

COW SSI ONER FAY: (Okay. And in addition to
t he show cause decision, there is al so, under 120,
ability for a request for a hearing at sonme point
after that show cause decision is conpleted; is
that correct?

M5. DUVAL: Correct. Yes. And we've laid
that out in the staff recomendation. So the
options for the park are to provide a response, or
provi de a response and request a hearing.

COW SSI ONER FAY: So if -- 1 just want to
make sure | amclear on what |egally would be the
next step if the Conm ssion nakes a certain
deci si on.

Wul d there be a potential, | guess, stay, or
any sort of decision being intertw ned? Because if
the chal l enge for undel egated authority is pendi ng
at the sane tinme that the show cause order and/or
the hearing is requested, | would presune that --
and if the Chair will allow ne, | presunme counsel
can respond to that, but | amjust curious how that

woul d nove forward at the sane tine.
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M5. DUVAL: Staff is under the belief that we
can nove forward with the show cause proceedi ng.

If the park decides to go forward with their
unadopted rul e challenge, that's obviously their
choice, but there is -- built into the show cause
proceedi ngs, there is the opportunity for a
response within 21 days. | amassumng that a
heari ng woul d be requested, and then at that point
it would be a matter of setting it for hearing, so
they could run sinultaneously.

COW SSI ONER FAY: (Ckay. Because -- | nean --
| guess -- | presune either party is entitled to
that hearing request. And the only conponent of it
tonme that | think is -- I wouldn't say the only,
probably one of the nost rel evant conponents is |
just want to ensure that, froma due process
perspective, that we have this information in front
of us now, we are getting information from both of
the parties. If a hearing was, a formal hearing
was requested under that, it would trigger specific
procedures that woul d nandate certain staffs and
certain roles, prosecutorial roles and ot hers who
serve in just sort of an advisory comm ssion role;
Is that correct, too?

MS. DUVAL: Yes.
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1 COMM SSI ONER FAY:  Ckay. Al right. M.

2 Chairman, is it -- can | ask if the counsel could

3 respond to that, please? Thank you.

4 CHAI RVAN GRAHAM  Sur e.

5 COMM SSI ONER FAY:  And | am happy to start

6 with M. Muy.

7 MR, MAY: Sure. Conm ssioner Fay, the way

8 things -- we certainly hope this doesn't -- this is

9 not the way the way things upfold, but if the

10 Comm ssion were to approve staff's recomendati on,
11 again we believe that you would then be relying on
12 an unadopted rule to bring an enforcenent action

13 agai nst our client, PalmTree.

14 So the way things would unfold, presunably you
15 woul d i ssue an Order to Show Cause within 10 or 20
16 days after today's vote.

17 We have already put the Comm ssion on notice
18 | ast Friday that if, indeed, that's the course,

19 then we will bring a what's called a 120. 56

20 chal l enge to an unadopted rule at DOAH  Again, not
21 to overstate or to make any -- | amnot threatening
22 anyt hing, but the way things unfold is the

23 Legislature put real teeth into the unadopted rule
24 prohi bition back in 2008. And so the purpose of us
25 providing the notice on Friday was to put you all
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on notice that if, indeed, you did rely on an
unadopted rule, we would file the challenge at

DOAH. And the purpose of the notice on Friday was
to put you on notice that you woul d be subject to,
or vulnerable to fees and costs if the

Adm ni strative Law Judge determ ned that, yes, this
was an unadopted rule and you shoul d have gone

t hrough rul e- maki ng.

So the way the statute works, 120.595, is that
if you don't adopt rules, if you don't -- if you
I ssue the show cause order and we file our
unadopted rul e chall enge at DOAH, and we also file
a protest to the show cause order. So we will have
two parallel proceedings.

COW SSI ONER FAY: And the appel |l ate deci sion
pendi ng.

MR MAY: And then the appellate decision
pendi ng. The issue that | think -- and M. Hetrick
certainly is very famliar with the unadopted rule.
There are sone fees and costs vulnerability and
exposure to the Comm ssion, if you were to
eventual |y adopt rules, | think your fees are
capped at $50,000. |If you don't adopt rules, then
there is no cap. The DBPR recently, Adm nistrative

Law Judge awarded $160, 000 i n fees agai nst that
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agency for noving forward with an unadopted rule.

And | just -- again, that's not a threat.
I[t's just, | think it's in full disclosure.
Everybody needs to understand how things are goi ng
to unfold here. And again, | don't think that's
the nost efficient use of our resources. Wat we
believe the solutionis is not to proceed forward
with the enforcenent action, but to go ahead and
adopt rul es and put everybody in the industry on
notice as to, you know, what qualifies and what
doesn't qualify for the exenption, because right
now there is a great deal of incertainty.

COW SSI ONER FAY: But you woul d have the
intent of responding to a show cause fromthe
Conmm ssion while this challenges is pending?

MR. MAY: We would have -- we would -- if the
Conmm ssion i ssues a show cause order, we w ||
protest that order. So there will be a 120.57
heari ng ongoing at the Conm ssion. At the sane
time file a collateral unadopted rul e change at
DOAH. That will be a separate proceeding. And at
the sane tine, as you nentioned, there is the
appeal before the Second DCA.

COW SSI ONER FAY: And when you say protest

t he decision on 120.57, so you don't nean just ask
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1 for an agency hearing. You nean actually chall enge
2 that prelimnary decision, or the show cause
3 deci si on?
4 MR, MAY: Well, the way -- | will have to
5 defer to staff, but ny understanding is the way
6 show cause orders are structured, they require us
7 to either concede that we are subject to the
8 utility -- to the Comm ssion's jurisdiction, cone
9 in with an application and pay a $5,000 fine, or we
10 protest, and in that protest we have to identify
11 di sputed issues of fact and | aw, which we woul d
12 intend to do.
13 COW SSI ONER FAY: | thought they were
14 entitled to request a hearing.
15 M5. HELTON: A protest is essentially request
16 for a hearing. That's the vernacular for that.
17 COMWM SSI ONER FAY: Ckay. Thank you.
18 And you intend to do that?
19 MR MAY: We would do that, but only if the
20 Conmm ssion were to nove forward with staff's
21 reconmendati on today.
22 COWM SSI ONER FAY:  COkay.
23 M. Harrison, did you --
24 MR, HARRI SON: Yes, sir. Yeah, | would assune
25 that if a show cause order were to issue, the park
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you schedul e a protested show cause and when t hat
woul d go forward to hearing.
So there is sone ability for the Comm ssion to

coordinate the two proceedings, if they were to go

forward
COMWM SSI ONER FAY: Yeah. And | -- just as
sort of a closing comment on the issue, | nean, |

want to ensure that the resources are being used
efficiently and both sides have been, | think for
four years now, litigating this dispute. So how we
nove forward, | think, procedurally is inportant to
try to get to sone finalized decision.

| do think both parties have -- | don't want
to nmake a concession for you, M. Harrison, but it
Is clear that this decision does have a broader
I npact than the facts that are in front of us. |
think there is sone debate as to if it would
trigger rule-making or not, but | think that is
rel evant to our deci sion.

M. Harrison, | do want to ask you, | guess
sort of a clarifying question. You nentioned that
you had 20 to 18 honmeowners. The staff analysis
expl ai ns sone of that, but it's ny understanding --
| guess you had 22 initially. Wen you say you

have 18 or 22, can you explain -- are there sone
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1 peopl e who are not fornalized as parties, and are

2 there honmeowners who are not, | guess not in a

3 agreeance wth noving forward with this?

4 MR. HARRI SON: No. The discrepancy, for |ack

5 of a better word, is that when this case started

6 four years ago, the group was, | want to say, 22 or

7 23 |l ot owners, and sone of them are husband and

8 wi fe, you know, owned jointly. As the litigation

9 has progressed, at |east a couple of those that |
10 am awar e of have either noved out of the park, or
11 actually sold their lots to the park, so they are
12 no | onger involved.

13 So the nunber has reduced over tinme as the

14 litigation has noved forward. | think the current
15 nunber is 18, but don't hold ne to that. [It's in
16 t hat nei ghborhood. |It's less than the original 21
17 or 22 that we started wth.

18 COW SSI ONER FAY: And that's just because you
19 may not have received notice fromthem or -- | am
20 confused as to why you don't know who is included
21 in this.

22 MR, HARRI SON: Sone of them actually have --
23 we just |earned of another one recently of one of
24 the owners who sold their lot to the park, and we
25 didn't hear about it until it had already happened.
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So sonme of these folks, | think, are getting
frustrated. Again, they are nostly elderly folks.
This is not what they want to do with the rest of
their lives. So, yeah, we had anot her one
recently. W had another one earlier, where the
| ot owner, wi thout consulting with us, wthout
checking with us, worked out sone deal with the
park and sold their lots. So obviously, when they
sell their lot, they have no | onger have any issue
to be involved in, and we didn't |earn about that
until after-the-fact.

COW SSI ONER FAY: Sure. And can you just
clarify for nme what -- and | know, since nore than
one individual here, it gets conplicated, but the
intent of noving forward wth this action, your
comments earlier were basically that it's really
the only option left to try to get resolution, and
| guess in your opinion.

Does resolution include being a regul ated
entity even if the costs aren't known, if what we
nove forward as under a regulated entity may i npact
what those individuals pay related to their water
and wast ewat er ?

MR HARRI SON: Yes. And the property owners,

the | ot owners understand that, and | have
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explained it to them You know, one of the things
that cones wth regulation of a utility is

rat e- maki ng and everything that goes into that.
And they understand that, and we have no way to
predict. W don't know what the finances of the
park are, or what their expenses woul d be.

But, yes, they do understand that one of the
things that cones with regulation is the park's
ability and the necessity of a rate-making process,
and that ends up being what it is, and it may or
may not be nore than what they are paying now.

Part of the problemis -- and again, this al
started because they don't know what they are
payi ng for water and sewer. The park says, well,
we are throwing it in free wth the other stuff,
but if you say | don't want to pay for the other
stuff because |I don't use it, what am| paying for
wat er ?

COW SSI ONER FAY: Sure. And that's what | am
trying to get at. So transparency is the key
i ssue, even if it ends up being nore -- the expense
iIs nore to provide that service --

MR, HARRI SON: Right.

COMWM SSI ONER FAY: -- that's okay?

MR. HARRI SON: Right, because if that happens,
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then there would have -- then their gl oba

uni versal nonthly fee that includes everything
couldn't be a universal fee anynore because there
woul d be one rate for utility services and then
sone other fee for all those other anenities, and
then at | east everybody woul d know what the water
and sewer charges are.

COW SSI ONER FAY: And they al so understand,
dependi ng on the decision, it nmay inpact everyone
who is within this park --

MR, HARRI SON. Yes, sir.

COMM SSI ONER FAY: |Is that correct, too?

MR HARRI SON:  Yes.

COMWM SSI ONER FAY: So out of the 20 sonet hi ng,
the 222 renters would al so be i npacted, correct?

MR, HARRISON. Right. | think the serve -- if
the ultimate conclusion of all of this is that,
yes, they are a utility, and, no, they are not
exenpt, then | think the service area would be the
entire park.

COW SSI ONER FAY: Gkay. M. Chairman,

m ght have a recommendation, but | wll |et
Comm ssi oner Pol mann, or anybody el se who has --
CHAI RMAN GRAHAM  Conmi ssi oner Pol mann.

COMWM SSI ONER POLMANN:  Thank you, M.

Premier Reporting

(850)894-0828 Reported by: Debbie Krick

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



71

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Chai r man.

A very interesting discussion here today, but
honestly, | don't know that anything has been
presented here today that | would see as new or
addi tional information. Certainly nothing new or
additional that | would interpret as |eading toward
resol ution.

There is a lot of reference to the nedi ation,
and t hings have been presented that are maybe
clarification, but |I don't think we've had any
addi tional or new information. There has been
di scussi on about next steps, and so forth.

In terns of | ooking at what we already have in
the record, and | ooking at authority, case |aw and
facts presented in the case, it gives ne reason to
think that this entity should be a regul ated
utility. 1 don't -- | don't see it otherw se.

And it's a lot of information here staff has
presented in the analysis. | think it's very
informative. | appreciate the briefing | have had
on this. But as | understand the action today,
staff is asking this comm ssion for authority to
formalize the process in order to nove forward in
an orderly manner, and it's very specific to the

show cause.
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1 As | see it, all parties, their due process

2 rights are maintained. There was discussion here

3 about next steps, things that nay be filed, a rule

4 chal l enge, and so forth. | think Ms. DuVal has

5 answer ed aspects of that in terns of timng,

6 coor di nati on.

7 As | understand it, just for clarification,

8 Ms. DuVal, in your recommendation under |ssue 1,

9 there is a requirenent for a 21-day turnaround on a
10 show cause response, is that correct? So that is a
11 speci fic deadline?

12 M5. DUVAL: Yes, that's correct. And that

13 cones fromthe uniformrules that apply to agencies
14 for these types of procedures.

15 COMWM SSI ONER POLMANN:  So ot her than that 21
16 days that Ms. Christensen identified in ternms of if
17 the nobile home Palm Tree Acres request a hearing,
18 as you have outlined here anong the various

19 alternative steps, it's if there is a request for
20 hearing, then a schedule wll be set, but there is
21 no particular tinme limt for that. That's just

22 according to the hearing officer, and things would
23 proceed --

24 M5. DUVAL: That's correct.

25 COMM SSI ONER POLMANN:  -- as they will?
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1 M5. DUVAL: Yes, that's correct.
2 COMM SSI ONER POLMANN:  Okay. So if there is
3 rul e chall enge or anything el se that cones, those
4 schedul es and cal endars woul d just be coordi nat ed?
5 M5. DUVAL: That's correct.
6 COMM SSI ONER POLMANN:  Ckay.  Ckay.
7 M. Chairman, | don't know what Conmm ssi oner
8 Fay had in mnd, but I amprepared to vote whenever
9 the Commi ssion is ready. Thank you, M. Chairman.
10 CHAI RMAN GRAHAM  Thank you.
11 M. May and M. Bobo, what sort of
12 fact-finding do you think that is going to cone out
13 of rul e-nmaking that woul d not conme out of the
14 hearing that follows the show cause?
15 MR, MAY: | guess, No. 1, | think it's
16 I nportant to understand that when you have the
17 col l ateral unadopted rule chall enge at DOAH, the
18 Legi slature, in 2008, anended Chapter 120.57 to
19 make it very clear that an agency like the Public
20 Service Commi ssion cannot rely on an unadopted rule
21 i n an enforcenment proceeding.
22 So your's going to -- what you are going to
23 have is you wll have parallel proceedings, one at
24 DOAH.  And the purpose of the DOAH proceedi ng, the
25 Adm ni strative Law Judge will |ook at the -- it
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wll be a very -- it will be -- presumably it wl|
be an expedited hearing. The Adm nistrative Law
Judge w Il look at, you know, what you have done
today. They will |look at the staff's
recomendat i on.

CHAl RVAN GRAHAM | realize what you are
saying, and staff is really not worried about
the -- what's going on in DOAH and what happens
over there. They are confident enough that that's
not going to be an issue. | amtalking about back
before you were tal king about we can put nore
things on the record. W can do nore fact-finding.
We can do nore this, nore this. Wat is it that
you cannot do in the hearing that you think you can
do in the rul e-maki ng?

MR MAY: Wth all due respect, M. Chairmn,
the Legislature has delegated to the Adm nistrative
Law Judge at DOAH the jurisdiction and the
responsibility to determ ne what's an unadopted
rule and what's not. That's really outside of your
pur vi ew.

So do you are not -- you are not -- with al
respect, you don't have the authority to determ ne
what's an unadopted rule and what's not an

unadopted rule. That's the decision of the
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1 Adm ni strative Law Judge at DOAH, and that's the

2 reason we would go there. That's why -- | hope

3 t hat explains, kind of answers your question.

4 That's what you can't do here.

5 CHAl RVAN GRAHAM  No, | just -- when you and

6 M. Bobo were speaking earlier, you nade it sound

7 like there is so nmuch nore that needs to be into

8 the record, there is so nuch nore we need to talk

9 about and therefore we need to go to rul e-making.
10 And | was saying, if it's just a fact-finding

11 m ssion, then why do you have to do rul e- maki ng?

12 Wiy can't you do it in the hearing? That's the

13 guestion | amtrying to ask you now. And you are
14 saying that that's not the case.

15 MR, MAY: Right. That's -- your role is not
16 to determ ne what's an unadopted rule and what's

17 not. That's within the exclusive province of the
18 DOAH hearing officer, the Adm nistrative Law Judge.
19 CHAI RMVAN GRAHAM  Conmi ssi oner C ark.

20 MR HETRICK: Excuse ne, M. Chair, just to
21 clarification, and | amnot trying to put words in
22 your nouth, but, M. My, | think what the Chairnman
23 Is asking is what additional facts would you

24 develop if the Comm ssion were to go to rul e-maki ng
25 in that process, versus goi ng through the actual
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1 120. 57 hearing once the show cause is issued. Wat

2 woul d be the difference, not what the

3 Adm ni strative Law Judge woul d do.

4 MR, MAY: I'msorry. | msunderstood the

5 guesti on.

6 In that regard, the -- to ne, the beauty of

7 the rule-making at DOAH is the -- excuse ne, the

8 rul e- maki ng proceedi ng, as opposed to the

9 adj udi catory proceeding, allows you to put on your
10 | egi slative hat, and allows you to accept the

11 comrents and testinony and the positions of the

12 entire industry.

13 In a formal 120.57 adjudi catory proceeding,
14 you don't have that flexibility. You don't have
15 that | eeway, so you are not able to really devel op
16 the policy, we think, in an appropriate way, and
17 that's one of the benefits, we believe, of

18 rul e-maki ng versus trying to establish policy

19 t hrough adj udi cati on.

20 CHAI RMAN GRAHAM  So basically it's just only
21 the facts are presenting in the hearing are the

22 only ones we can make the decision off of rather
23 than what we think the future |ies.

24 Conmmi ssi oner C ark.

25 COMWM SSI ONER CLARK:  Thank you, M. Chairnman.
Premier Reporting (850)894-0828 Reported by: Debbie Krick

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



77

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

| got two quick questions. | amtrying to
still stay on the utility side of this thing so
that | understand.

Two questions: Are you accepting full fee
paynment that you are billing the | ot owners now if
they pay you in full?

MR BOBO No, sir, M. Conmm ssioner. R ght
now, there are 8 of 17 | ot owners who tender a
check for $90, which is being refused. The rest of
them are not payi ng anyt hi ng.

W agreed with staff |ong ago that we woul d
not charge these residents for utility services
until the circuit court had an opportunity to rule
on the issue. Staff, |ikew se, agreed that they
woul dn't seek to show cause proceedi ngs agai nst us.

We still have not charged the residents for
utility service. In fact, we anmended our circuit
court pleadings to take out any request for utility
servi ce costs.

COMM SSI ONER CLARK:  You kept alluding to the
fact they are using your services free of charge,
but the fact is you are not billing themfor these
anmenities; is that correct?

MR. BOBO Based upon our understanding with

staff --
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1 COMM SSI ONER CLARK: Based on the agreenent.

2 MR BOBO -- we would in the bill themfor

3 that during the pendency of the circuit court

4 action, yes, sir.

5 COMM SSI ONER CLARK:  That was an agreenent

6 with our staff that you nade?

7 MR. BOBO Yes, sir.

8 COMM SSI ONER CLARK:  How does our staff have

9 any say as to what you bill in terns of other

10 amenities?

11 MR BOBO Sir, | amnot a Public Service

12 Comm ssion | awer, but | can tell you we had

13 di scussions to try to resolve all these issues with
14 staff. They suggested to us that they would feel a
15 | ot nore confortable if we weren't billing the

16 residents during the pendency of our discussions,
17 and we agreed.

18 MR HETRICK: M. Cark, |I think Jennifer

19 woul d I'i ke to comment on that.

20 M5. DUVAL: Well, yeah. If we could clarify a
21 little bit what those conversations included.

22 It was our understanding that any type of

23 agreenent that was nade was that the term nation of
24 servi ces woul d not happen during the pendency of

25 t hese proceedi ngs, not that -- not for any anount
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of charges, or that billing wouldn't occur.

COMM SSI ONER CLARK:  So staff has no
reservati on what soever about the nobile honme park
continuing to bill the consuners for their rent of
the full anpbunt of anmenities that they are
provi di ng, which includes water and sewer?

M5. CRAWFCORD: | nean, the basic tenet of a
utility/customer relationship is they provide
service for conpensation. And historically that
has certainly been the case here, whether you are a
tenant or whether you are a | andowner. And because
of the disagreenent, that pay stream has been
I nterrupt ed.

What | would struggle with, since they are not
currently certificated and don't currently have
Comm ssion certified rates i s what anount woul d you
charge? And that is an issue we did struggle with
for sonme tine.

Utimtely, whether they charge -- what anount
they charge, to ne, that is a secondary issue. To
nme -- and it has al ways been clear, we've al ways
made it clear to the utility, our primry
consideration is that while this dispute is
pendi ng, that service not be interrupted to the

cust oners.
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1 COMM SSI ONER CLARK:  Understood. But you have
2 no objection to themcontinuing to bill the | ot
3 owners for the anenities that they are providing to
4 them - -
5 M5. CRAWFORD: The anmenities is conpletely
6 out si de our --
7 COMM SSI ONER CLARK:  -- which include water
8 and sewer?
9 M5. CRAWFORD: According to them vyes, that's
10 their assertion?
11 COMM SSI ONER CLARK:  Well, they are stil
12 providing it now without being billed for it, that
13 kind of plays into their argunent a little bit,
14 because you said in order to be a utility, they
15 have to be renunerated for their services. They
16 are not being renunerated for their services right
17 now.
18 M5. CRAWFCORD: Well, that's because of the
19 di sput e.
20 COMM SSI ONER CLARK:  This, that -- | amwth
21 you, okay.
22 M5. DUVAL: That's correct, our rationale has
23 been is essentially they have been operating as a
24 jurisdictional utility for the last 30 or so years.
25 So at this point, if they were to stop acting as a
Premier Reporting (850)894-0828 Reported by: Debbie Krick

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



81

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

utility, then it would be an inproper abandonnent
of those custoners that they should have the
certificate to serve and have that regul ated
service territory.

COMM SSI ONER CLARK:  Barring the fact that
they are technically exenpt, according to them
they would not be required --

M5. CRAWFCRD: | think that's the rub of why
we are here. That's -- their understandi ng and our
understanding is different.

COW SSI ONER CLARK: R ght.

The second part of ny question has to do with
the covenant. You -- in the docunents, | recal
there were originally covenants what were kept with
the deed. Those have expired, as | understand.
How | ong have they been expired?

MR, BOBO The covenants expired on -- in
Sept enber of 2014. So that's another ancillary
I ssue, Comm ssioner.

The Marketable Record Title Act Section 712.04
has give own a very broad definition of what is
extingui shed by the Marketable Record Title Act.
It's basically all interest, charges, clains
what soever exist in any formor fashion against a

pi ece of property.
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So the judge has confirned that those
covenants have expired, and so that is also an
I ssue. Basically the staff's positionis that if
covenants ever addressed utilities, then the
utilities fall out of that bar, and staff believes
that even if you have a restricted covenant that
requi red the provision of utilities and you
provi ded them pursuant to the restrictive covenant,
when t he covenant has expired, your obligation to
continue to provide utilities continues. W see no
such exception in Chapter 712.

M5. DUVAL: If | could --

COMWM SSI ONER CLARK:  Staff, | would like to
hear your --

M5. DUVAL: Yeah, if | could respond to that
briefly.

| think that maybe the point here that we are
kind of mssing is that even with those covenants,
and with the agreenent that the park had wth those
| ot owners, they were providing service for a
conpensation to those individuals, and at that
point, they did not qualify for the | andl ord/tenant
exenption. So it doesn't really turn on the fact
that the covenants have expired, or the

restrictions no | onger exist. Even when they did,
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they did not qualify for the exenption.

COW SSI ONER CLARK: M. Bobo, woul d you
respond to that? Do you think that you would
have -- that you would have fallen under the
exenpti on based on that, on the covenants being in
t here?

MR. BOBO Do we think we conme under the
exenption? W think we still are, we think we
still have a landlord/tenant relationship. But
what the statute says is what is extinguished by
the bar of MRTAis all estates, interest, clains or
charges however denom nated agai nst the property.
So we believe that that would include the
utilities.

Honest |y, Comm ssioner, when we bought this
property, the park owner said, hey, there is a set
of restricted covenants out there. You got these
bunch of fee sinple |lot owers. They pay you and
you treat themlike any other tenant. W weren't
i nvolved in discussing with the seller, oh, there
is this PSC problem

Until everybody | awered up as part of the
litigation, no one even focused on that. W just
continued to operate the property just as the

former |landlord had. And only when we were sued by
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1 t hese tenants did we take | ook at these covenants,
2 because the covenants were very M cky Muse
3 drafted. They could have allowed the resident to
4 ask just for utility service. They were unclear.
5 So the first thing we needed to know was are the
6 covenants still in existence, and the judge said
7 they are not.
8 Now, our belief is kind of a subset, but our
9 belief is once MRTA extingui shed the covenants, it,
10 i kew se, extinguished any responsibility to
11 provide utilities.
12 COMWM SSI ONER CLARK: | am done, M. Chairnman.
13 CHAI RMVAN GRAHAM  Conmi ssi oner Brown.
14 COW SSI ONER BROMWN:  |I's your head about to
15 expl ode?
16 You know, | think Conm ssioner Fay and
17 Comm ssi oner Pol mann, the whol e bench here have
18 rai sed sonme really good points. | know
19 Conmi ssi oner Fay has a recommendation. | would be
20 curious to here it. But ultimately whatever we do
21 today it is not go to resolve the dispute. It's
22 just -- it is not going to resolve it. If we go
23 t hrough and go ahead with the show cause, that is
24 not -- it's just going to protract this process
25 further.
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If M. May proceeds on another course, again,
| nmean, how can we encourage you all to forget -- |
nmean, because everything is costly to all of the
custoners, and ultimately that's -- the goal is to
ensure adequate service, reliable service, and |
think all of this is only going to cost these
cust omers nore noney.

Is there a way, M. May -- M. Harrison, is
there a way to do this outside of our proceedi ngs?

MR. HARRI SON: Not that | can see, and the
reason is that we, as part of our clains against
the park in circuit court, we had a claim-- we
asked the court to nake a declaratory judgnent as
to what piece of this nonthly fee was water and
sewer, and how nmuch, and the court said, | can't
do. The issue for rates of utilities is

exclusively PSC jurisdiction.

COMM SSI ONER BROMWN:  So you -- |ike
Conmm ssi oner Fay said, you want transp -- your
custoner -- pardon ne, your clients want

transparency, M. May; is that right?

MR HARRISON: It's nore than transparency.
Here's -- what we want is for the agency that is
responsi ble for the regulation of utilities to

regul ate these folks that are acting as a regul at ed
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utility.

COMM SSI ONER BROMWN:  Well, that's -- that's --
t hat has evolved after the want. So you want --
your clients want to be able to pick and choose the
services that they have been paying for under a
bundl ed rate for 34 years. So now that the
covenants have expired, you are using a litigation
tactic to attach a utility definition under an
I nherent | andlord/tenant relationship that has
exi sted for decades.

MR, HARRI SON:. Well, there is a whole | ot of
assunptions that you just made that | think go
beyond what you can do at this point and actually
are the essence of the dispute. They say they have
a landl ord/tenant relationship.

COMM SSI ONER BROMWN: | know you have a | ot of
facts here, but this is ny perspective, M.

Harri son. Just one second.

M. My, is there a way to acconplish what --
the rudinentary desire of his clients, is there a
way to acconplish that outside of litigation?

MR, MAY: Again, | think there is, and | would
like M. Bobo to weigh in, but again, | think the
solution is found in the rul e-nmaki ng, and that

process woul d be a quasi-|egislative process.
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1 M. Harrison and his clients would certainly have a
2 seat at the table. M. Ayotte, the associations,
3 the industry, the other nobile home subdivisions
4 who are hybrid type woul d have an opportunity to
5 voi ce theirs.
6 And, you know, at the end of the day, if the
7 Comm ssion lawful |y adopts a rule and says these
8 are the rules of the gane, we are going to abide by
9 that. But right now, | don't think there is a way
10 to resolve this outside the rul e-maki ng proceedi ng.
11 MR. BOBO W have hundreds of nobile hone
12 par ks throughout the state that offer utility
13 services as part of rent. 723 governs that, and
14 there is no requirenment under 723 that we attenpt
15 to break out or provide this so-called transparency
16 that we attenpt to code every expense so that we
17 can tell themexactly what that utility cost is.
18 COW SSI ONER BROWN: One thing | just want to
19 make sure on the record, and | know you said that
20 the park is not going to is stop service, and that
21 you have a court action regarding staying, and
22 regardl ess of what we do, there will not be a
23 di sconti nuation of service to custoners, | just
24 want that on the record right now of that
25 val i dati on.
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MR BOBO Let ne clarify that, Comm ssioner
Br own.

What we are saying is that we are goi ng before
the judge and we are going to a hearing on the
24th. W are going to tell the judge on the 24th
we don't necessarily oppose a stay of a cutoff of
any utilities. Wat we are going to ask the judge
for is some security, recognizing the fact that
t hese people are enjoying a service that is for
free. And there is a bond requirenent, as you nay
know, in the statute, or in the rule of procedure.
W are going to ask the judge to i npose an
appropriate bond, and we believe that's necessary.

COW SSI ONER BROMN:  Got i t.

CHAl RVAN GRAHAM  Comm ssi oner Fay.

COW SSI ONER FAY: M. Chairman, | have just
one qui ck question for staff and then maybe we can
nove forward.

| -- as usual, Conm ssioner Brown puts things
in much better words than | can, and so | agree
with a lot of her points. | share a |ot of
frustration on this issue, fortunately, staff has
had to share that with ne. But | feel like there
iIs -- to a large extent, because there is no good

solution, and M. Harrison, your parties feel
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1 strongly about both the transparency and the | egal
2 requi renents that they are defined -- as the park
3 is defined as a utility for those services, it does
4 create a challenge for the end result, which may
5 actually cause rates to be higher possibly. W
6 don't know that. That would -- we would go through
7 arate -- a SARC, and we woul d nmake t hat
8 det erm nati on.
9 This question m ght be for Margo, but if we
10 don't nmake a decision on the show cause order
11 that's in front of us, is it mandated that a party
12 request a 120.57 hearing, or can the Conm ssion
13 request to nove forward with that procedure to give
14 both sides the opportunity in a formal proceedi ng?
15 M5. HELTON: Can | ask your question again to
16 make sure | understand it?
17 COW SSI ONER FAY. Sure, you can.
18 M5. HELTON: Are you asking whether the
19 Comm ssion has the ability to take this issue
20 straight to hearing instead of entering a show
21 cause order?
22 COW SSI ONER FAY: Correct.
23 M5. HELTON: | don't believe so. The reason |
24 do not believe so is because I think there has to
25 be sone sort of chargi ng docunent, for lack of a
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1 better word, where we are putting the party that we
2 want to prosecute on notice what issues we have
3 with that party. So | don't think that we can just
4 take this straight to hearing.
5 COMM SSI ONER FAY: Gkay. So a fornmalized
6 decision in addition to the staff recommendati on of
7 t hat docunment. |In other words, you don't believe
8 the recomrendati on could be use the as a charging
9 docunent ?
10 M5. HELTON: | believe that the reconmendati on
11 statenent, which | think is on page --
12 COW SSI ONER FAY:. 177
13 M5. HELTON: -- eight, | think that, boiled
14 down, is essentially what the chargi ng docunent
15 woul d say. And in addition to that, then, as it
16 says at the end of that recomendation, there are
17 sonme conditions that would need to al so be set out
18 in that order, and those conditions are listed on
19 page 17.
20 COW SSI ONER FAY: (Ckay. Because then based
21 on the testinony fromM. May, as we go forward to
22 eventual ly provide sonme legal, | don't know if
23 resolution is the right word, but provide |egal
24 direction as to what this would | ook |ike and
25 potentially inpact others who are in a simlar
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situation, it's been nmade clear to ne by the
testinony today from counsel on both sides that
since this isn't going to be the end of it, that
that opportunity just noves us forward closer to a
final resolution.

It also targets the -- it stays narrowto the
I ssue that we are looking at within this
conm ssion, because | think there is testinony here
that the Comm ssion only has certain authority to
make certain decisions, and the challenge to an
unadopted rule theory that has been presented gets
out si de of what the purview of what the Conm ssion
can do. And fundanentally, | think that, once
again, triggers this due process argunent and this
engagenent of all parties.

And | think M. My has nmade that point, and
it's relevant and he is entitled to file that
chal l enge, but | think to nove forward that we
have -- the Comm ssion has to nake a deci sion.
Arrange originally, | felt fairly confortable with
a defernent recommendati on because of this Second
DCA cert and decision that's out there on appeal,
and then you have a hearing on the 24th, | believe,
Is that correct?

So if you defer and allow for additional
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clarification on that end, then maybe legally it

puts us in a better posture. But based on what

both parties are telling us now, I amnot sure
that's even the case. It sounds |like they are
going to still continue to push forward and

chal | enge what ever decision is nmade by the

Comm ssion. And so for us to nove towards a
resolution, that's why | amsort of hinting at, or
recommendi ng potentially that that 120.57 hearing
because | think that brings us closer to a
finalized due process decision within the 120

par anet er s.

M5. HELTON: [I'msorry. Well, if | understand
M. May and what he said today, and what his letter
from | think it was |ast Friday, says, that if you
all do approve staff's reconmmendati on and the show
cause order is issued, there will be a hearing
because his client will request a hearing.

COWMWM SSI ONER FAY:  Fair enough.

M. Chairman, | would be inclined to nove
forward with staff's recommendation, but | do want
to give the other Comm ssioners an opportunity to
weigh in, and I would al so be open to the
di scussi on of a defernent based on the two

out st andi ng | egal i ssues.
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1 CHAI RMAN GRAHAM  Conmi ssi oner Pol mann.

2 COMWM SSI ONER POLMANN:  Thank you, M.

3 Chairman. | think naybe just two points, either

4 that or I can't count. Comm ssioner Brown raised a

5 couple things, and I just want to follow up on

6 t hat .

7 To the utility, to Palm Tree Acres, | just

8 wanted to followup, and I think it's been very

9 clear, and et ne just state it. | think you

10 heard, fromthe perspective of this comm ssion, as
11 | understand what | think the comm ssioners have

12 i ndicated, as far as we are concerned, you have

13 been providing utility service -- you are providing
14 utility service, and we believe you are a utility
15 subject to regulation by this comm ssion. Now, you
16 may have a different opinion. |t appears that you
17 do.

18 | would urge you in the strongest possible

19 ternms to not termnate utility service. | amjust
20 saying that on the record. So whatever it is you
21 do, that's ny statenent on the record. | think you
22 have heard that. | just urge you to foll ow that

23 course of business, whatever else happens. W take
24 that very seriously. And | think having said that,
25 Il wll just leave it there.
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What | understood Conm ssioner Brown was
| ooking for interns of is there sonme other way to
solve this rather than continuing on in the course
that appears to be before us. There was reference
i n sone discussion here, and | appreciate the
confidential aspect of nediation, but | would go
back to page four and |l ook at the five itens |listed
there of the first paragraph. And | amsure a
variety of things were tal ked about in nediation,
so | don't nmean to question what they may have
been.

But | had raised this issue in discussions
yesterday, and the underlying question being is
there sonme way to solve this problemother than the
manner in which has been di scussed here in many
different ways today? And the question of are you
autility? Are you providing service as a utility?
Are you regul ated? Should you be requl ated? And
it has been said here one of the key aspects is are
you providing that service for conpensation? And
if we look at No. 3 on that list, it says providing
service on the ot owners free of charge on a
per manent basi s.

And what ever el se happens here today and goes

forward, perhaps you could strongly consider sone
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way to get to No. 3, and just go hone and take care
of that and this will be done, and it wll have
nothing to do with the rest of the industry, and
nothing to do with anything. It won't involve a
rule, a rule challenge or DOAH proceedi ng or
anything el se. You have relatively few | ot owners
within this entire conmunity. It wll be over.

It's not clear to ne why that cannot be done
by what ever neans the park owners choose to dea
with those few people. This is in your control.
You don't need to be here. W don't need to be
here. Nobody needs to be here.

Comm ssi oner Brown didn't ask the question
that way. | am asking the question that way, and I
amstating it. You would be regulated as a utility
as far as we are concerned because you are asking
for paynent for that service.

| don't care about the swimm ng pool. W
don't care about the shuffleboard. W regulate
utilities who provide utility service and get paid
for it. If you are not getting paid by those
custoners, we don't need to have this discussion.

And as Comm ssioner Clark said, I am done.

CHAI RVAN GRAHAM  Ckay. | think we hit our

two- hour mark, so | am going to take about a
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five-m nute break. And so by that clock back
there, we wll say at 11:42, we will start back
agai n.

(Brief recess.)

CHAl RVAN GRAHAM  (Ckay. Let's get back to
this Agenda Conference. GCkay. Thank you very nuch
for that indulgence. Qur court reporter feels
better, stretched her fingers.

During the break, | had a chance to neet with
staff and to ask a couple of questions about
rul e-making. And | asked for Samantha to cone up
so she can talk to us about if we decide to go
t hrough sone sort of rul e-making what the potenti al
out cones coul d be.

M5. CIBULA: Yeah. | just want to, | guess,
caution the Comm ssion that it m ght not be a fast
process. So if we go through rul e-nmaking, we wll
have, you know, initiate rule-making. Then we wl]l
have a workshop. And after the workshop, we wll
bring a recommendati on back to the Comm ssion to
whet her or not to propose a rule and based on the
I nput we get at the workshop. But then there is a
bunch of statutory requirenents after that.

So once we propose a rule, then people have a

right to ask for a rule hearing. They could
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1 chall enge that rule that we cone up with at DOAH to
2 say that nmaybe we, you know, went outside our
3 statutory authority when we defined that term And
4 then after that, there is a potential for appeal of
S that as well.
6 So I just want to caution that just going
7 t hrough the rul e-nmaki ng process won't have, maybe,
8 a fast resolution to the situation either.
9 MR, MAY: M. Chair.
10 CHAI RVAN GRAHAM  Yes.
11 MR MAY: Just to follow up with that Sanmant ha
12 said, and | don't disagree with that, but one of
13 the things that ny client, and we tal ked about
14 during the break after listening to the dial ogue,
15 and we appreciate the conversation. But one of the
16 things that we would be wlling to dois if the
17 Conmm ssion were to proceed to rul e-maki ng, we woul d
18 agree on the record that during the course of that
19 entire rul e-nmaki ng proceedi ng, we woul d not
20 term nate service to the | ot owners.
21 So that would, | think, protect M. Harrison's
22 clients. It would give you an opportunity to
23 develop a policy in a reasoned fashion that would
24 allow you to take input for the entire industry,
25 including the lot owners. Again, that's sonething
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that we woul d propose to nove this thing forward
and to avoid a train weck here.

MR. BOBO And, M. Chairman, we were -- it
was suggested that maybe your question about what
coul d be devel oped during rul e-maki ng that coul dn't
be devel oped during a, you know, a normal 120
heari ng, that that question wasn't appropriately
answered, and | will take the hit for that.

What we can do in a rul e-making proceeding is
it's open to everyone. |f we cone into a 120
proceeding, it's just, you know, you and us. So we
are the only parties that are going to be invol ved.

W al ready know that the Federation of Mobile
Homeowners is very interested in this, because,
candi dly, we have al ready gone through the process
of determ ning what the utility costs are likely to
be for these 18 people, it's likely to be about
$750 a nont h.

So the Federation of Mbile Honeowners coul d
cone into that rul e-making, and they could explain
why it is so inportant for themto enjoy this
| andl ord/ t enant exenpti on when they have
subdi vision lots that are available. W can bring
all the other clients in. W can bring the |arge

operators in and they can explain how many parks
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1 they have that have these fee sinple lots within
2 them and why it is inportant for that
3 | andl ord/tenant relationship to be drawn under the
4 unbrella, so to speak.
5 So it broadens the process considerably. It
6 allows you to sit down at |east with our industry
7 and get an idea of how we operate, and all ows
8 everyone associated with the industry to cone in
9 and say why this has an inpact not just on Pal m
10 Tree, but why it has an inpact industry-w de on
11 everyone.
12 So | do believe, and | apol ogize to you that
13 we didn't answer your question conpletely. But it
14 opens the universe up to cone in and address to you
15 how our 723 works; how it works for the people who
16 own their lot; howit works for the people who
17 rents their lot, and how t he whol e process works
18 wi th Chapter 723, and why we have this
19 | andl ord/ tenant rel ati onshi p.
20 So I do believe that the rule-making will be
21 much broader than the Chapter 120 proceedi ng, and
22 there will be a | ot nore opinions under the table.
23 CHAI RMVAN GRAHAM  Okay. Comm ssioner d ark,
24 your light is on.
25 COW SSI ONER CLARK: | am sorry.
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COW SSI ONER BROAN:  He said he is done.

CHAI RMAN GRAHAM  Okay. Comm ssioners, | am
here to entertain a notion.

Conmi ssi oner Brown.

COW SSI ONER BROWN: M. Chai rman, | woul d
nove to defer this itemand initiate rule-making in
thi s proceedi ng.

COW SSI ONER CLARK:  Second, M. Chairman.

CHAIl RVAN GCRAHAM  It's been noved and
seconded.

Any further discussion on the notion?

Conmi ssi oner Pol mann.

COW SSI ONER POLMANN:  Conmm ssi oner Brown,
your notion is to proceed to rul e-maki ng?

COMM SSI ONER BROMWN: I nitiate rul e-maki ng.

COW SSI ONER POLMANN: I nitiate. And could
you clarify what type -- | nean, what is the
subj ect of the rul e-maki ng exactly?

COMWM SSI ONER BROMN:  The subject, M.
Chairman, if | may.

CHAl RVAN GRAHAM  Sure.

COMM SSI ONER BROMN: The subject of ny notion
istoinitiate rule-making, to | ook at the
exenptions under 367.022.

COMWM SSI ONER POLMANN:  And, M. My, does that
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1 have an affect specifically on your notice and your
2 interest in proceeding with the unadopted rul e
3 chal | enge?
4 MR, MAY: Yes, Commi ssioner Pol mann, it
5 certainly would. If Conm ssioner Brown's notion
6 were to be approved, there would be no need for an
7 unadopted rul e chall enge. The Conm ssi on woul d
8 proceed through the rul e adoption process, and it
9 woul d essentially nullify the letter that I sent on
10 Fri day.
11 COMM SSI ONER POLMANN:  You say nullify. s
12 that a legal tern? Does that nean you are
13 wi t hdrawi ng the notice? |Is that --
14 MR MAY: We could withdraw it, or nullify it,
15 or eviscerate it --
16 COMWM SSI ONER POLMANN:  kay. Ms. DuVval or
17 G bul a.
18 M5. CIBULA: Yes, as long as he said that on
19 the record, | feel confortable.
20 COMM SSI ONER POLMANN:  Yeah, | was checking to
21 make sure that we are satisfied that --
22 M5. DUVAL: And also, just for clarification
23 pur poses, would that include not term nating
24 services to the individuals during the pendency?
25 MR, MAY: That's the conm tnent that we nade
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during the break, and that's the commtnent that we
stand behind and state on the record formally.

M5. CIBULA: And | guess all the way through
the process, even if we go on appeal ?

nt.may: That's correct.

COW SSI ONER POLMANN: M. Chai rman, | woul d
just ask other Conmm ssioners if there is any --
anyone feels any need to bring up the issue of
paynment for those services during any of that tine?
| don't know if we need anything on the record for
t hat .

CHAl RVAN GRAHAM  Nobody has got their |ight
on, so | would say no.

Conmmi ssi oner Fay.

COW SSI ONER FAY: Comm ssioner Pol mann, |
didn't know if you were done. | didn't want to --

COW SSI ONER PCLMANN: | am done. Thank you,
M. Chai r man.

COMM SSI ONER FAY:  Just two qui ck points.

One, | amfully in support of Comm ssioner
Brown's notion. | think it's appropriate. | think
counsel stating the -- whatever we want to call it,

the stay or the agreenent to not term nate services
on the record is appropriate, and | think that's

part of what so many of us have di scussed up here,
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1 iIs trying to get to sone points of both protections
2 and resolutions at the sane tine for both parties,
3 whi ch we understand are extrenely difficult going
4 forward
5 And | think Comm ssioner Pol mann stated
6 earlier his concern about services being stopped
7 and ending. And so | think addressing that on the
8 record is also a key conponent to sone of the
9 comments you heard fromothers here, and so |
10 appreci ate you doing that.
11 And with that, | would support the notion, and
12 I f anyone el se has any comments.
13 CHAI RMAN GRAHAM | -- ny light is not on.
14 Nobody el se has any ot her comments.
15 Al in favor of the notion, signify by saying
16 aye.
17 (Chorus of ayes.)
18 CHAl RVAN GRAHAM  Any opposed?
19 (No response.)
20 CHAI RMVAN GRAHAM By your action, the Brown
21 noti on passes.
22 The that's the last thing on our agenda. W
23 have a Duke tax hearing that's going to start
24 exactly at noon by that clock back there. So
25 that's five m nutes.
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1 So we are adjourned. Thank you very nuch.
2 MR, MAY: Thank you.

3 (Agenda item concl uded.)
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