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1 PROCEEDI NGS

2 CHAl RVAN GRAHAM  All right. So, we are going

3 to go back around to the top of the agenda.

4 think we should take, like, a five-m nute break.

5 (Brief recess.)

6 CHAIl RVAN GRAHAM | think ny staff has now

7 sol ved the problens of the world and we'll be in

8 and out of here in about five m nutes.

9 Staff.

10 M5. HARPER: Good norning, Comm ssioner. |'m
11 Adria Harper with the General Counsel's Ofice.

12 And |'mhere for Item 3, which -- in which staff is
13 proposi ng new rul es.

14 The 2019 Florida Legislature enacted

15 Section 366.96, which requires each electric QU to
16 file a stormprotection plan with the Conmm ssi on.
17 The statute also directs the Conm ssion to hold an
18 annual proceeding to determne the 1OJ s prudently-
19 incurred costs to inplenent that plan and to all ow
20 recovery of those costs through a stormprotection
21 pl an cost-recovery cl ause.

22 The statute requires that no later than 180

23 days after an QU files a stormprotection plan

24 that contains all the elenents required by the

25 Commi ssion rule that the Comm ssion nust determ ne
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1 whether it is in the public interest to approve,
2 approve wth nodification, or deny the plan.
3 The Comm ssion is required to adopt rules to
4 specify the inplenentation and how the storm
5 protection plan and clause will be adm nistered no
6 | ater than Cctober 31st, 2019.
7 Staff is recommendi ng that the Commi ssion
8 adopt two new rules: Rule 25-6.030, which would
9 specify the elenents that nmust be included in | QU
10 storm protection plan; and Rule 25-6.031, which
11 woul d establish the clause-recovery process for the
12 storm protection plans.
13 Staff is available to answer questions.
14 CHAl RMVAN GRAHAM  Thank you. Staff.
15 M. Rehwinkel, I'Il let you go first and then
16 they can respond to it.
17 MR. REHW NKEL: Thank you, M. Chairnman.
18 | -- | think Ms. Harper said "adopt," but
19 you're here to propose a rule today, | believe.
20 M5. HARPER. That's correct. W're retired --
21 we're required to propose rules by COctober 31st.
22 MR. REHW NKEL: Yes. M nane is Charles
23 Rehwi nkel . | amhere with the O fice of Public
24 Counsel, and |'m appearing on behalf of the
25 rat epayers of the util- -- the five investor-owned
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1 utilities, who are the subject of the rule today.

2 Comm ssi oners, you're here today by

3 | egi sl ative decree to adopt -- or to propose a

4 rule, as required by statute, that in -- in ny 34

5 years of practice before the Comm ssion is, |

6 t hi nk, perhaps the nost-significant rul emaking

7 that -- that this agency has ever engaged in. It's

8 certainly the nost-significant in a generation.

9 This rule has a potential to pass hundreds of
10 mllions, if not billions, of dollars of new costs
11 to ratepayers. And the Public Counsel isn't here
12 to take issue with the nmagnitude of the costs that
13 are before you today and down the road.

14 This is what the Florida Legislature has

15 decided, and it's now our job to decide what's the
16 best way to inplenent this |egislative

17 determ nation for the best interest of the

18 custoners of Florida and for the state of Florida.
19 The rul emaki ng that you have before you should
20 result in large costs on a clause portion of a

21 bill, but | believe that it is the Legislature's

22 intent, | think it should be your intent, and |

23 believe it is probably the hope and intent of the
24 utilities who are concerned about the level -- the
25 overall level of the bill that they charge their
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1 custoners that cones in the mail; that that be as

2 | ow as possible, so that, hopefully storm
3 restoration costs, O & Mcosts, and base-rate costs
4 wll -- will be lower, so that the bills can stay
5 t he sane or, perhaps, even be lower in the |ong,
6 long run. But in the short run, you're going to
7 see, we believe, increases in bills.
8 We are encouraged by what your staff has given
9 you as a rule to propose. W think that it is
10 directionally correct, and the Public Counsel can
11 support the core of this proposal, which requires
12 detailed information to all ow the Conmm ssion to do
13 your job, and for the rate-paying public to have
14 transparency and visibility into the costs and
15 benefits and bill inpacts. So, there's a | ot about
16 this bill -- this rule proposal that we |ike and we
17 think staff has done a good job in.
18 Now, having said that, there are sone itens
19 that we -- | ask you to take serious note of and to
20 consider. There -- there's a lot of things in here
21 that, if we were the decision-nmaker, we would do
22 differently, but I"mjust going to pick two or
23 three things and -- and Il et you know how we feel
24 about it because | think these two or three things
25 are going to -- they're going to bear upon how the
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1 Public Counsel will further engage in this

2 rul emaki ng.

3 The nunber-one thing that we have a concern

4 about that we want to bring to your attention is

5 the scope of what is considered in transm ssion and

6 distribution facilities. Wat staff has put

7 forward, we think, on its face is a reasonable

8 definition.

9 There are two itens that are of concern to us
10 that we are not certain how the Comm ssion intends
11 to proceed on them or whether they're going to
12 | eave the door open on them but they are batteries
13 and neters.

14 Now, neters are generally, in the definition
15 of transm ssion and distribution facilities, in the
16 USOA, they're considered part of the distribution
17 facilities. W -- | haven't actually gone back to
18 the orders and added themup, but | think if you

19 add up the AM neters that FPL, Duke -- Tanpa

20 Electric is in the process of putting in, Duke is
21 in the process of putting in, and Gulf has al ready
22 put in, | believe the investnent for those neters
23 is about a billion dollars, give or take a hundred
24 mllion or two.

25 You had anal ogue neters, you had AMR neters,
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1 and now you have AM neters; anal ogue 30-pl us-year

2 life; AMR neters, about half of that; AM neters --
3 who knows how | ong they're going to be, but you can
4 see, the trend for life of these -- these neter
5 generati ons has been declining.
6 W don't want to see, in the guise of a storm
7 protection-plan rul emeki ng, that type of investnent
8 added onto a bill when they're clearly base-rate
9 items. And certainly, while resiliency or speed of
10 restoral in everyday outage circunstances can be
11 enhanced by smart neters, that's not the prinmary
12 reason why snmart neters are put in. And we would
13 be -- we would ask you to be very reluctant to add
14 that into the Iist of things that people can ask
15 for stormcost recovery for.
16 " mnot certain how strongly the utilities, as
17 a whol e, are advocating for that, but | think they
18 want the door left open. And we would like the
19 door shut on that because there is a recovery
20 mechanismin place in terns of base rates where
21 net ers can be consi der ed.
22 Batteries are another thing. There are
23 different functions that batteries perform Right
24 now, there -- the -- FPL has one of the |argest
25 battery projects in the nation, if not the world,
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1 that they're proposing to pair with solar to nake
2 sol ar nore cost-effective.
3 Batteries, by thenselves, are not cost-
4 effective. Small batteries that are adjacent to or
5 related to facilities with a substation m ght give
6 you sone resiliency benefits, if the rest of the
7 gridis intact to take that energy out to hones.
8 So, yes, you could probably come up with a
9 theoretical basis for why batteries should be
10 included in this investnent, but again, these are
11 |l ong-terminvestnents that take a | ot of planning.
12 They're pilot projects right now for batteries.
13 There's no reason to rush into putting batteries
14 into this.
15 There are plenty of opportunities to enhance
16 protection of stormrelated facilities in extrene
17 weat her conditions through undergroundi ng and ot her
18 har deni ng and veget ati on- managenent activities
19 wi t hout throwi ng batteries into the m x.
20 Batteries -- we would hate for the -- this --
21 specifically, we would hate for this clause to be
22 an end run around the cost-effectiveness test that
23 one would have to do to put batteries in as a
24 generation resource under the -- the | east-cost
25 reliability-planning standards. So, that's our
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1 nunmber one concern.

2 Adja- -- adjunct to that concern is in the 31

3 rule, the clause rule, Provision 8J, where --

4 perhaps, this is where batteries and neters and

5 ot her exotics would come in -- is there is the --

6 the statenent that utilities, in their plans, can

7 ask you to consider any other factors the utility

8 requests the Comm ssion to consider.

9 That's kind of open-ended and, in our mnd,

10 we've -- we've listened to your staff adnoni sh you
11 to -- don't put "including but not [imted to" in
12 your rul es because the JAPC w Il kick that out.

13 Well, this is open-ended and vague, and | think

14 this has sone -- sone frailty in the rul emaking

15 cont ext .

16 W ask you to -- to tie that to factors that
17 are directly related to the purposes of the

18 statute. And I think, if you do that, you kind of
19 tether it to the statute and don't leave it so

20 open- ended where people can be creative and

21 m schi ef can ensue, but that would be -- that kind
22 of closes the |oops on batteries and neters as --
23 as a concern that we have.

24 If that stays in and batteries and neters are
25 in, I think what you're asking for is a need in the
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rul emaki ng process to do fact-finding to understand
what batteries and neters are all about and how
they relate to storm hardening, and that -- that
coul d induce sone delay in this overall process.
So, we urge you to maybe stay away fromthat.

Qur other significant concern is this concept
of sinmultaneous consideration of the plan and
the -- the clause petitions. W have a concern
about that because, | think as the -- the rule is
worded -- if you were to propose it, it nmay be
unl awf ul .

W've -- read in the staff recomendati on on
Page 14 that the rationale for -- for running these
in tandem woul d be adm ni strative efficiency and
to re- -- and reduce regulatory lag. Those six
words are it, as far as the justification. W
think this is insufficient.

And 1'd like to take you to the specific
| anguage in the 31 rule, the clause rule, on
Page 27. This is the way the rule is proposed.
And this is in the con- -- this is, | think, the
mechanismthat lets you run these -- these
proceedi ngs in tandem

The first phrase: After a utility has filed

its transm ssion and distribution storm protection
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11

1 plan -- that says you can conme in with a petition,
2 and that the petition shall state, with respect to
3 the costs for recovery, how those activities and
4 costs are consistent with its stormprotection
5 pl an.
6 Wll, the way | read this in a -- in a timng
7 and tenporal standpoint, they're going to file a
8 plan that's going to be under consideration, and
9 they are also going to file a petition. This plan
10 hasn't been approved.
11 | think it's clear that the Legislature
12 I ntended that you review the plans, adjudicate the
13 pl ans -- approve them nodify them or reject them
14 and then, sequentially, there be a proceeding to
15 recover costs that are consistent with that plan.
16 The way that is now, | read this that they
17 file the plan as they see fit, and then they file
18 for cost recovery consistent with that plan -- that
19 that could well be unapproved or you haven't had an
20 opportunity to nodify it.
21 | don't believe that's a proper -- | think
22 that's an unlawful delegation to the utilities of
23 the authority that emanates fromthe plan, at |east
24 the way it's worded right now
25 W think -- in addition to that kind of |ega
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com
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objection, we think it's not smart the first tine
out of the gate on a rule that affects everybody

and -- and the -- to the magnitude that it could,
to run these in tandem

We think that, in 2021, utilities wll be
filing rate cases that will have a 2022 test year
and maybe ot her test years.

That's the tine, | believe, it's the smartest
for the Comm ssion to consider cost recovery. So,
we woul d suggest that the right thing to do is have
the plans done in '20; and then, in '21, we can get
on with the business of cost recovery, pursuant to
the plans that you have approved, not that you are
consi deri ng.

So, fromthe public standpoint, adm nistrative
efficiency is out the window W would be charged
with evaluating and litigating five plans while

simul taneously litigating and considering five

cost-recovery petitions, all in the sanme first six
to eight nonths of -- of 2020, all sonmething that's
very new.

And that has the real problem of double
recovery. The statute says you can't recover in
the pl- -- in the -- in your clause, what's in base

rates. And there's sone di spute about what's in
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base rates today. So, we're going to have to sort
that all out.

To have those done in tandem | think, is an
I nordi nate burden on the custoners of -- of
Florida. And so, we would urge you to reject that
concept, at least for the first round.

Once you get through this and get sone mles
under -- under your wheels and we have a base-rate
case, | don't think we would be concerned with
havi ng these done in tandem on the next cycle, the
next three-year cycle of -- of a plan.

Finally, Conm ssioners, as you are al

aware -- and | know that -- that we have taken the
opportunity to -- as the statute allows, to talk
to -- to the Comm ssion about this, and to staff

and to the other conpanies.

We still -- we have raised a concern about the
statutory interpretation of -- of the statute. It
doesn't contain the word "projected” init, |ike
the ECRC cl ause, the -- | always get these "E's
m xed up -- the Energy Conservation Cost Recovery
Cl ause, and the NRC, the Nuclear Cost Recovery
Cl ause, had. Those last three pronouncenents of
the -- of the Florida Legislature have the term

“projected” in them This one does not.
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14

1 Now, | know your staff has urged you to reject
2 our notion of -- of the -- what we think is sone
3 very crystalline |egislative history about that
4 | anguage being in and bei ng out.
5 But even putting that aside, we think that
6 reviewi ng courts -- you |look at contrasting
7 | anguage in a prior enactnment with the nost-recent
8 enactnent that, and if there is an om ssion that --
9 in the fourth one that's not in the third one,
10 they -- they tend to find that an agency cannot
11 inmply such a term
12 And renenber, the Florida Constitution changed
13 on January 8th of this year that doesn't give the
14 agency deference in interpretation of the statutes;
15 even these statutes that you're specifically
16 charged with interpreting.
17 So, we feel like an ALJ at DOAH mi ght struggle
18 with the contrast between the lack of the term
19 “projected” inthe -- in the ECR -- in the SPP
20 cl ause, statute, and the other three.
21 But that's a decision you can make. | -- we
22 just feel like that it is sonething that we're
23 continuing to look at. And what we're going to do
24 IS we're going to factor in the -- what we think is
25 the best legal view of that outcome with the
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com
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1 overall picture of howthis rule turns out to nmake
2 the determ nations we nmake after October 31st.
3 So, with that, Comm ssioners, | want to end by
4 t hanking you for the two rounds of workshops that
5 you gave us. W had plenty of opportunity to have
6 I nput. Your staff has been outstanding, in our
7 view, in capturing the essence of what's inportant
8 here, and requiring the detailed information for
9 those first three years. And we urge you to hold
10 the line on that.
11 And we | ook forward to -- to engaging in this
12 process as we go forward. Thank you very nuch.
13 CHAl RVAN GRAHAM  Thank you, sir.
14 Uilities -- now, I know a |ot of you have got
15 a lot of the sanme issues, so let's try not to be
16 duplicative.
17 MR RUBIN. Yes, sir.
18 CHAI RMAN GRAHAM  You can just say, | agree
19 with M. Rubin, but -- or add onto.
20 M . Rubi n.
21 MR. RUBIN. Thank you, M. Chairman and
22 Conm ssioners. | also want to begi n by thanking
23 your staff. W had two very, very productive
24 wor kshops. Your staff considered the positions
25 that all of the utilities and the other parities
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1 subm tted. They adopted sone; they chose not to
2 adopt others, but it -- it's been an excellent
3 process. They facilitated the -- the docunent that
4 we have here today to -- to consider here. And so,
5 we wanted to express our thanks. | think | can
6 speak for everybody when | say that.
7 The staff has identified a nunber of issues in
8 the recommendati ons where the utilities nmade
9 proposals. Sone were incorporated; sonme were not,
10 but from FPL's perspective, we're only going to
11 address one of themtoday, and while we raised
12 ot her issues at the workshops, the only issue we're
13 going to address today is the one that's in the
14 handout, which I will address shortly.
15 The single point that FPL would -- would |ike
16 to address today is what staff has identified as
17 t he second overarching thene that canme up during
18 t he wor kshop sessions and in the conmments. And
19 that relates to the level of detail that will be
20 required in the stormprotection plan for years two
21 and three of the plan.
22 It's really a distinction between whet her
23 there's a need to identify project-I|evel
24 information for years two and three as opposed to
25 program| evel information for the three years.
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The handout that we've provided to the parties
and to the Conmm ssion staff accepts all of the
changes that your staff put together. And the only
exceptions and -- and FPL's proposal is shown in
red line. So, nothing else has been changed in
terms of FPL's proposal.

We're prepared to -- obviously, to work -- you
know, work through the storm protection plan and
the clause through all of those other itens that
your staff has put together. There's a couple of
other mnor issues in red |line, which are
essentially fallout issues, if the Conm ssion
consi ders adopting the FPL approach.

The statute, as M. Rehw nkel m ght have
mentioned, is Chapter 366.94 -- |'msorry -- 96.
And it does require the Comm ssion to consider the
rate inpact of the stormprotection plan.

We conpletely agree with staff that that is an
absol ute necessity in the stormprotection plan.
You all need to have the information that wll
allow you to consider the rate inpact for the first
three years of the plan. It's -- it's what you
need to do to neet your statutory obligation.

FPL believes a different approach will provide

the sane data to you, but will avoid the
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18

1 adm nistrative work that will be required of staff,
2 of the Conmm ssion, of the parties if Rule 25-6.030
3 Is adopted in its current recommended form

4 Further, the Conm ssion does not need that

5 type of project-level information for years two and

6 three to neet your statutory obligation of

7 estimating or projecting the rates that will be

8 likely fromthe year-two and year-three projects.

9 The -- the analysis really -- it's inportant
10 to understand the difference between a project and
11 a program So, froman FPL perspective -- and |
12 think other utilities have different prograns. The
13 exanple | use is the |ateral undergroundi ng
14 program FPL is in the process of and w |
15 continue to underground laterals. That's the
16 program
17 The project mght be we're going to
18 underground Lateral 101 in Daytona Beach between
19 Elm Street and Maple Street. So, there's a nunber
20 of projects that make up the program that go into
21 t he program
22 And the way FPL prioritizes the projects that
23 It undertakes in each programis to rely upon the
24 nost-recent reliability and perfornmance data,

25 whi ch, in the context of this proceeding, would be
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1 devel oped just before the stormprotection plan has
2 been submtted to the Conmm ssion.
3 So, for year one, which is -- assune we file a
4 storm protection plan early in the year, year one,
5 we will provide the Conm ssion and staff and the
6 parties with a very specific list of projects. It
7 will be Lateral 101 in Daytona Beach, Lateral 603
8 i n Mel bourne, et cetera, for year one, along with
9 the costs that will be associated wth executing
10 that programin the first year.
11 As t he handout i ndicates, what we woul d
12 propose for the second and third year would be to
13 advise in our filing and our stormprotection plan
14 filing -- for exanple, FPL will undertake 100
15 underground | ateral projects as part of its program
16 wi t hout identifying where they woul d be because we
17 don't have the reliability or performance data yet,
18 at a cost of, let's say, $500,000 per project,
19 whi ch woul d all ow the Conmmi ssion to understand that
20 FPL woul d project to spend $50 million on that
21 programin year two.
22 W would do the sane thing for year three.
23 And from-- M. Rehw nkel nentioned the
24 transparency issue and -- and, you know, the
25 i nformati on bei ng out there.
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1 When we file our first clause filing the
2 follow ng year, in year two -- and this is
3 indicated in the second rule that your staff has
4 proposed -- we would provide that |list of specific
5 projects in year two with our first clause filing.
6 So, the Commi ssion, staff, the public, the
7 parties would all have information that would all ow
8 themto look at the very-specific projects in year
9 two when we nake our clause filing early in year
10 t wo.
11 It's inmportant to understand that when we
12 prioritize undergrounding of laterals, there's a
13 | ot of things that can change year two, year three.
14 There is, you know, weather, there's storns,
15 change- out of equi pnent, custoner acceptance, |oad
16 changes -- there's all kinds of things that can
17 change what becones a priority, what noves to the
18 top of the queue in years two and three.
19 And another thing that | -- | started to think
20 about the customer inpact as | was preparing for --
21 for this agenda. And there's another significant
22 I ssue that, unfortunately -- and in fairness to
23 your staff, we didn't raise this in our comments.
24 W didn't raise it in the workshops -- and it
25 really struck nme, as | was sitting down to go
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1 t hrough these rules and think about custoner

2 expectations -- if, in fact, we have to provide

3 project-level detail for years two and three that

4 we know is going to change -- we know t hat

5 circunstances will require that list to be

6 changing. Qur |ocal governnents, our custoners

7 wi |l expect that. They will expect that year --

8 you know, two years fromnow, three years from now,

9 nmy lateral is going to be undergrounded.

10 And you know, with -- with circunstances that
11 change, we will, then, be responding to custoners,
12 and your staff wll be responding to custoners.

13 And you'll probably have custoners intervene in --
14 i n the annual cl ause hearings because they wll --
15 you know, they'll have a reasonabl e expectation

16 that their lateral is going to be undergrounded.

17 And now we cone in year two, it's not on the
18 | i st anynore because reliability data has changed,
19 performnce data has changed, weather has i npacted
20 t hi ngs, maybe we went out and trinmmed a | ateral,

21 and veget ati on- managenent changes have occurr ed.

22 So -- so, as | started thinking about this

23 custoner-satisfaction issue, it seened to nme that
24 the FPL proposal where we don't require

25 identification of specific projects, but we do say,
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1 we're going to do a hundred of those projects
2 within the program wll elimnate that custoner
3 di ssatisfaction, will elimnate those conplaints,
4 and -- and will elimnate the expectations of
5 custoners that they are next up on the -- on the
6 queue.
7 And as an aside, the current storm hardening-
8 pl an process, we are all required to provide detail
9 for year one, and that's what we do, but not for
10 the years beyond that.
11 So, from FPL's perspective, we believe that
12 our proposal avoids two unattractive alternatives
13 that will arise under the current recomended
14 approach: One is that the project-level detail for
15 years two and three will, by definition, be stale
16 by the time we get to the point of undertaking
17 t hose projects.
18 It will require sort of, you know, reinventing
19 each list each year, understanding why a certain
20 proj ect was taken off the |ist and was repl aced by
21 another project. That's going to create a |ot of
22 work and a |l ot of discovery and a | ot of
23 unnecessary work, from-- fromFPL's perspective.
24 The other alternative, which nobody wants, is
25 to have to execute on a suboptimal plan. W
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1 certainly don't want to be locked in for years two
2 and three because we identified certain projects in
3 year one.
4 So, to conclude, FPL supports the staff
5 recommendation as it's currently witten with the
6 sol e exception of the red line regarding the
7 project-level detail for years two and three.
8 In ternms of the proposal of a rule, we would
9 respectfully ask the Conm ssion to consider
10 inserting that |anguage into the rule. And really,
11 that's all that FPL wants to propose at this point
12 in tinme.
13 | think the other utilities have sone ot her
14 I ssues, but for -- fromFPL's perspective, | thank
15 you for your time and for your attention.
16 CHAI RMAN GRAHAM  Thank you, sir.
17 MR. BERNI ER Good norni ng, Conm ssioners.
18 Matt Bernier for Duke Energy. | won't reiterate
19 everything that M. Rubin just said, in the
20 interest of efficiency, but we conpletely agree.
21 The only part | will reiterate is the thanks to
22 your staff for all the hard work they've put into
23 this. They've cone out with a good product.
24 W -- we do have one other issue that we
25 wanted to discuss here today, and it's not found in
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1 the text of the rule; it is actually in staff's
2 recommendation. And that has to do with the idea
3 of openi ng separate dockets for each conpany and
4 then having a uniformor a -- a hearing date for
5 everybody at the sane tine.
6 | certainly understand the desire for
7 adm nistrative efficiency. I'mall for it. W are
8 concerned -- and | think the issue is that we m ght
9 all be in different places when it cones to
10 devel oping a plan, and we're concerned that the
11 one-si ze-fits-all paradigmthere could end up with
12 a situation where sonebody is trying to, you know,
13 nmeet a filing date that they woul dn't otherw se be
14 able to, just to -- just to hit that date.
15 | think it would be a better approach to all ow
16 each individual conpany to get their plan to where
17 they really need it to be to have a filing that
18 they're really confortable with. And | think that
19 will, in the end, pronote efficiency.
20 That said, we will, of course, abide by the
21 Commi ssion's orders when it cones to that and neet
22 any date -- or do our best to -- but we just think
23 that the Comm ssion should be open to sone
24 flexibility on that -- on that front.
25 And with that, we're avail able to answer any
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1 ot her questions, but thank you for your tine.

2 CHAl RVAN GRAHAM  Thank you, sir.

3 MR. MEANS. Good norni ng, Conm ssioners.

4 Mal col m Means with Ausley McMiull en, on behalf of

5 Tanpa Electric. And I'd also like to nake an

6 appearance for Jim Beasley with Ausley MMl en.

7 And before | offer any comments, | want to

8 thank staff for their diligence and attention to

9 detail throughout this rul emaki ng process. Wile
10 we don't agree with every aspect of the rules, we
11 believe that staff took the appropriate approach in
12 nodel ing the rule after existing cost-recovery

13 cl auses.

14 And we believe that, except for our comments
15 made here today, the draft rules generally

16 establish a fair, rational, and readily-

17 under st andabl e nmet hod for inplenenting the statute
18 and achi eving the Legislature's goals.

19 And just as a prelimnary matter, | won't

20 repeat anything that M. Rubin said, but we'd |ike
21 to adopt those comments as well, and we agree with
22 those, but | -- as | circulated before here -- we
23 circulated one small nodification to the -6.031

24 rul e.

25 And under staff's recomended rul e | anguage,
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1 costs incurred before a stormprotection plan is

2 filed are not recoverable through the clause. And

3 Tanpa Electric respectfully disagrees with this

4 approach and believes that costs incurred in

5 preparing a stormprotection plan should be

6 eligible for recovery.

7 Just for clarity's sake, these are plan-

8 devel opnent costs, as distinguished from pl an-

9 i npl enentati on costs, and we believe that the

10 Comm ssion has authority to allow for recovery of
11 t hese pl an-devel opnment costs.

12 On Page 17 of the recommendation, staff point
13 to Sections 2C and 7 of the statute, and they say
14 that the -- the statute only nentions plan-

15 I npl ementation costs. Section 2C sinply defines
16 transm ssi on-and-di stribution storm protection-plan
17 costs. It does not authorize or disallowrecovery
18 of any type of costs.

19 Section 7 of the statute authorizes the

20 recovery of prudently-incurred stormprotection

21 pl an costs, but does not preclude the Commi ssion
22 from aut hori zi ng recovery of plan-devel opnent

23 costs.

24 And regardl ess of the statute -- the | anguage
25 in the statute -- we wanted to point out that
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1 Fl orida courts have consistently recogni zed t hat

2 t hi s Conm ssion has consi derabl e discretion and

3 | atitude in the rate-nmaking process.

4 In Floridians United for Safe Energy, Inc. vs.

5 Fl orida Public Service Comm ssion, an order from

6 this Conm ssion granting a subsequent-year rate

7 I ncrease was chal |l enged on appeal, and the

8 chal | engers argued that a newl y-enacted statute

9 regardi ng subsequent-year rate adjustnents,

10 Section 366.076, Florida Statutes, was

11 unconstitutional.

12 In affirmng this Conm ssion's order to grant
13 a subsequent-year adjustnent, the Florida Suprene
14 Court said that the Comm ssion's authority to grant
15 subsequent -year adjustnents predated the enact nent
16 of Section 366.076 Florida Statutes as part of the
17 Conmi ssion's general rate-making authority. So, in
18 ot her words, the Court did not find it necessary to
19 even reach or address the constitutional challenge
20 to the new statute.

21 And simlarly, we believe that your rate-

22 maki ng authority authorizes cost recovery of plan-
23 devel opnment costs, and that that authority

24 simlarly predated the enactnent of Section 366. 96,
25 Florida Statutes. And we believe you have broad
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting

(850)894-0828 Reported by: Andrea Komaridis



28

1 authority under Chapter 366 of the Florida Statutes
2 to authorize this recovery.
3 As for why you should do so, we think allow ng
4 recovery of these costs would further the purposes
5 of the statute for several reasons. First, plan-
6 devel opnent costs are increnental costs that
7 necessarily nust be incurred in order to produce a
8 vi abl e storm protection pl an.
9 These costs include, for exanple, hiring
10 outside consultants to develop the plan, hiring new
11 per manent sal ari ed enpl oyees dedicated to storm
12 protection activities, establishing a nethodol ogy
13 for selecting and ranking projects, and
14 establ i shing specific prograns that will be
15 I ncluded in the plan.
16 For exanpl e, Tanpa El ectric does not have an
17 exi sting overhead-to-underground conversion
18 program so the conpany will incur costs to devel op
19 procedures in a framework for that program These
20 are all incremental costs that Tanpa Electric w il
21 incur as a direct result of Section 366.96, Florida
22 St at ut es.
23 Second, authorizing recovery of these costs
24 t hrough the clause will encourage the devel opnent
25 of robust and well-considered stormprotection
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1 pl ans. W believe that appropriate plan

2 devel opnent is at least as inportant, if not nore

3 I nportant, than appropriate plan execution.

4 If the plan isn't any good, the execution

5 won't matter. As Yogi Berra once said, "If you

6 don't know where you're going, you'll end up

7 somewhere el se. "

8 Finally, the Comm ssion will not relinquish

9 any control by saying a utility can seek approval
10 of pl an-devel opnment costs. You will still have the
11 final say on whether those costs were increnental,
12 prudent, and recoverabl e through the clause

13 pr oceedi ngs.

14 We respectfully urge you to include the

15 proposed | anguage that we circulated that wll

16 allow utilities to seek clause recovery of their

17 prudent!|y-incurred, plan-devel opnment costs.

18 Thank you for your time and attention.

19 CHAI RMAN GRAHAM  Thank you, sir.

20 MR, BADDERS: (Good norni ng, Comm ssioners.

21 Russel | Badders on behal f of GQulf Power. First,

22 I"d like to thank staff. They've pulled together a
23 | ot of information, very short period of tinme, a

24 very conprehensive rule. Typically, it would take
25 two to three tines as long to pull sonething |ike
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this together, but they've done a very good job and
worked with all the parties on this.

| wll not go back through all of the comments
that those to the right of nme have said, but we
support the coments M. Rubin nade with regard to
the project- versus programlevel of detail

| think there would be a | ot of changes that
woul d have to be nade in year-two and -three
filings that, I think, we could avoid if we don't
i ncl ude the project-level of data.

Wth that, I'Il -- 1'"Il pass it to
Ms. Keating, on behalf of Florida Public Utilities.

M5. KEATING Thank you, M. Badders.

Thank you, M. Chairman, Conm ssioners. Beth
Keating with the Gunster Law Firm here today for
FPUC. | have the good fortune and benefit of being
| ast of the utilities to speak on this issue. So,
obviously, I wll be exceedingly brief, but I|ike
the others, | want to commend staff for their
efforts. They have absorbed a | ot of information
and cone up with a good draft in the anmount of tine
that they were allowed, and we -- we support the
comments of the other utilities.

The main point that | was going to speak on is

the issue of cost recovery for preparing the plan,
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1 whi ch M. Means very thoroughly addressed. |If |
2 could, | just, on that point, want to reenphasize
3 two very small, additional points.
4 The only provision in the statute that
5 specifically precludes any costs fromrecovery is
6 Section 8E. And it spec- -- specifically precludes
7 recovery of costs that are already in the conpany's
8 base rates. So, to the extent costs to develop a
9 plan are increnental, those are costs that the
10 utility should be able to recover.
11 And then the second point that | just wanted
12 to note is that the statute expressly recogni zes
13 that developing a plan to mtigate restoration
14 costs and outage tines to utility custoners is in
15 the state's interest. And that suggests that the
16 Legi sl ature had no intent to preclude recovery of
17 costs incurred in devel opi ng the pl an.
18 So, with that, again, we -- we'd echo TECO s
19 comments in that regard, and support the comrents
20 of the other utilities. Thank you.
21 CHAl RVAN GRAHAM M. Wi ght.
22 MR, WRI GHT: Thank you, M. Chairnman,
23 Conmm ssi oners. Good norning. Schef Wight on
24 behal f of Florida Retail Federation. 1, too, would
25 like to join ny coll eagues in thanking you for
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1 setting up the process of workshops and conments
2 and thank your staff for the hard work they put in,
3 in a conpressed tine frame due to the legislative
4 mandates. You guys did a great job. Thank you.
5 Generally speaking -- 1'lIl be as brief as |
6 can, which is pretty brief today. GCenerally
7 speaki ng, we are supportive of the comments nade by
8 M. Rehw nkel, on behalf of the Ofice of Public
9 Counsel and the citizens of the state. W agree
10 with the staff's proposal to require project-
11 specific data, as discussed in the recommendati on
12 and the plan filings, not program dat a.
13 We agree with allowi ng recovery only of costs
14 pursuant to filed plans after those plans are
15 filed. M. Rehw nkel did not touch on this, but we
16 al so agree with Provision 3Hin the rule that
17 requires the utilities to provide projected rate
18 I npacts on custoners.
19 W said in our conments, we -- we would like
20 to see aline item but staff believes that the
21 billing cost m ght exceed the benefits there. It's
22 hard to say what benefit custonmer information is.
23 We think nore is better than I ess, but that's not a
24 deal -killer for us.
25 Wth respect to a few of the provisions that
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1 we don't agree with, we don't agree with the
2 staff's proposal to allow sinultaneous litigation
3 of the plan approval and cost recovery. At that, |
4 think -- | agree strongly wwth M. Rehw nkel that
5 that's putting the cart before the horse.
6 This would really, I think -- as
7 M. Rehw nkel, clarified, this really would apply
8 in the first cycle. W think you ought to put the
9 horse before the cart, as is the usual case, in the
10 first cycle, get the plan get approved, then have
11 the -- the SPP CRC cost-recovery process continue
12 fromthere.
13 | agree with M. Rehw nkel -- we agree with
14 M. Rehw nkel that 3J is too broad. You know,
15 It my -- may have a | egal defect, as he pointed
16 out, but | think it's too broad to put in there.
17 On a sonewhat-rel ated point, he nentioned
18 batteries, in passing. | would -- | would nmake
19 this point in passing: | don't think batteries can
20 qualify as transm ssion or distribution. The
21 statute clearly applies to transm ssion and
22 distribution. That's sonething for y'all to
23 consi der.
24 Finally, I wll say to you that | don't agree
25 with the -- the characterization of violations of
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1 this proposed rule as being m nor violations.

2 The -- the statute and the rule are designed to

3 protect the public interest, to pronote reliability

4 of service to custoners after hurricanes. This is,

5 on its face, protection of the public health,

6 safety, and welfare, which is supposedly the

7 criterionto -- to qualify as -- as a mnor rule

8 viol ation.

9 | don't see how a violation of a plan -- a

10 violation of this rule, violation of a utility's

11 pl an, promnul gated pursuant to this rule, can, under
12 t hese circunstances, qualify as a mnor violation.
13 | did want to respond very briefly to coments
14 nmy friend M. Rubin made. | think the -- his idea
15 that they would file specific projects for year two
16 iIs a nice idea, but there's no point of entry for
17 action on those, that | can see. And that's really
18 t he problem

19 The utilities' reliability-eval uation

20 processes for all these projects are ongoing. |'ve
21 been dealing with undergrounding for literally 30
22 years. These processes take a long tine. Project
23 devel opnent takes a long tine. Engineering takes a
24 long tinme. They know what's going on. Changes are
25 not likely to be great.
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1 W believe they can and should, as the staff
2 con- -- contenplate -- file project-specific data.
3 Thank you, again. Thank your staff, again. Thanks
4 for letting ne speak this norning.
5 MR, MOYLE: Thank you, M. Chairman. Jon
6 Moyl e on behalf of the Florida Industrial Power
7 Users Goup, FIPUG And we will not take up a | ot
8 of your time. A lot of comments have al ready been
9 made. We support the consunmer comments made
10 prior to -- to us addressing you, but there are two
11 poi nts that we want to nake.
12 Before hitting those, |let ne join everyone
13 el se in thanking your -- your staff and you all
14 for -- for working on this. Two -- two workshops
15 were held. They received coments. Every
16 opportunity was provided to -- to nake comments,
17 and it was a good -- a good process.
18 There -- the two points that we woul d urge you
19 to focus on -- and sone of it nmay be even further
20 down the road when -- when a rule is in place, but
21 transparency is very inportant to consumer parties
22 and -- and nenbers of the Industrial Power Users
23 G oup.
24 We want to know what -- what our future costs
25 are going to be. And during the legislative
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1 process, we were engaged in that. There was a | ot
2 of di scussion about that, and there was a | ot of
3 di scussi on about well, what -- what does this | ook
4 i ke. You know, you are all -- already have a
5 process in place, and a rule, and you're -- you're
6 doing a good job with respect to hardeni ng.
7 You know, this is sonmething that is new, a
8 cl ause recovery, but the potential nunbers that
9 were tossed around were -- were -- were
10 significant. | don't know, at the end of the day,
11 i f anybody knows for sure because, as the point has
12 been made, things change, but, you know, billions
13 of dollars, tens of billions of dollars in costs,
14 potentially, will be at issue here.
15 So, for people in business, they want to know,
16 what are ny rates going to be, what are the rates
17 going to look Iike. And | think the Legislature
18 heard that nessage and said to the Comm ssion,
19 pl ease give us good information about rate inpacts,
20 about the costs going forward.
21 And as you do that -- and | conmend you on
22 your rul e because you -- you don't just say, give
23 us rate information, you say, give us rate
24 information on residential, on commercial, and
25 i ndustrial.
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And | think all those are inportant groups
of -- of custoners, and | think that, as you nove
forward, you know, we expect to see information
that is broken down in that way, so -- so that
peopl e can nake busi ness deci sions about what their
| arge, variable cost of electricity is going to be
based upon these hardening efforts. So, | think
the rate-inpact piece is one that we would -- we
woul d urge you to keep an eye on.

You know, M. Rubin's idea about not putting
proj ect-specific information in -- you know, |
think it's probably fairly debatabl e because
project information give you better rate inpacts
because | think undergrounding in Mam Beach is
going to be a |lot nore expensive than
undergrounding in -- in Live Cak.

So, | think you probably would get a little
better information on that, but | think if, you
know, they nmake the representation to say, you
know, it's not going to inpact the budget,
materially, we want to nove projects around, then
that's probably a discussion or debate -- not for
today -- but | think it underscores, from our
perspective, the need to get good information about

potential rate inpacts.
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1 And | think the Legislature also -- you know,
2 as, | think, Ms. Keating pointed out, the
3 Legi slature wants that information as well. So,
4 that's the one point we wanted to nake.
5 And the other point is the -- the Legislature
6 al so says, we don't need to recover things that are
7 al ready being recovered. And I'll use the exanple
8 of vegetation managenent. Al the utilities are
9 doi ng vegetati on managenent today, right? And
10 that's part of what -- what has, | think, been
11 brought forward. That's usually sonmething that's
12 seen in rate cases.
13 So, you -- you're picking up vegetation
14 managenent today. In the inplenentation process, |
15 think it's incunbent on -- on the utilities and the
16 Conmmi ssion to make sure that you're not having
17 recoveries being made through the clause that are
18 al ready being picked up in the -- in the base
19 rates.
20 | nmean, | think the term "double recovery" was
21 used by a prior speaker, but that's an inportant
22 I npl enentation issue that we want to nake sure
23 IS -- 1s done right, in a way that you're not
24 chargi ng ratepayers for services that are already
25 bei ng provided or have been authorized in -- in
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1 base rates.

2 So, as this rule gets inplenented and noves

3 forward, we would urge you to keep those two key

4 points in mnd. And -- and that will conclude ny

5 remar ks. Thank you.

6 CHAI RVAN GRAHAM  Thank you.

7 Staff, two questions for you. The two

8 handouts that were handed out -- did you have any

9 coments about the Florida Power & Light handout or
10 t he TECO handout ?

11 MR, GRAVES: Conm ssioner --

12 M5. HARPER: Yes, | think we do -- "Il turn
13 it over to M. Gaves for the plan rule and then

14 Shel by can handl e the cl ause rule.

15 MR, CGRAVES: Comm ssioners, | think I can tie
16 nmy di scussion about the handout in with sone of the
17 comments that were provided by the -- the parties.
18 And | do want to -- | guess, simlar to the

19 parties, | want to express our appreciation for

20 their input during this process because there was a
21 | ot that went into this.

22 To M. Rehwinkel's first point, regarding the
23 batteries and neters being included in the

24 definition --

25 CHAl RVAN GRAHAM  Let's back up. W're
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1 tal ki ng about the Florida Power & Light handout.

2 MR GRAVES:. Correct, and it's going to tie

3 into that.

4 CHAI RVMAN GRAHAM  Ckay.

5 MR, CGRAVES: That is not included in staff's

6 recommendation, and it was prior in sonme of the

7 utilities' suggestions. And based on this handout

8 this norning, that's no longer in there. So, we

9 think that should relieve M. Rehw nkel of those

10 concerns regarding what's considered in that |ist.
11 CHAI RMVAN GRAHAM  Ckay.

12 MR GRAVES. Wth respect to the years two and
13 three, this is largely the sane as what the utility
14 had proposed prior to staff's reconmendation. So,
15 it's not whole cloth.

16 The one thing that they did previously -- they
17 had excl uded the statenent, " and how this data
18 was used to prioritize the proposed storm

19 protection project.” That was previously excluded.
20 It's back in there now So, that was one concern
21 that staff had.

22 And | can talk about the two and three years,
23 iIf you' d like, now, or we can wait on that one.

24 CHAI RMVAN GRAHAM  We'l | wait on that one.

25 What about the TECO handout ?
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M5. EICHLER Do you want ne to go over the
FPL one first, though?

CHAl RVAN GRAHAM  TECO,

M5. EICHLER  Just the TECO one?

CHAl RVAN GCRAHAM  Go over the Florida Power &
Li ght one. Go ahead.

M5. EICHLER  Ckay. For the Florida Power &
Li ght reconmendation, in the projected costs for
subsequent years, they'd like to strike out the

ver bi age "and projects,” and only provi de program
| evel data for projected cost filings.

And it's pretty sinple. If the utility wants
re- -- cost recovery on projections, then we nust
have that project-level data. Providing only the
programdata is -- gives a partial picture or a
snapchat -- snapshot, if you will. And we need
that full picture to make a prudence determ nati on,
for exanple, what changed and why.

| also don't feel that we can fully,
sufficiently distinguish between base-rate
activities and -- that are being recovered and
whet her they're trying to run through the cl ause
wi t hout that | evel of detail being provided through

the clause. So, | would recommend we don't strike

t hose words.
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1 CHAI RVAN GRAHAM  Ckay.
2 M5. EICHLER: For the TECO suggestions, in the
3 statute and Subparagraph 2C, there's an explicit
4 definition provided for what stormprotection plan
5 costs are. And quoting that descriptionis, "
6 costs to inplenent an inproved transm ssion and
7 di stribution stormprotection plan.” So, we don't
8 feel confortable including that | anguage because
9 the statute specifically uses that word,
10 “inplenent,” and not "devel op."
11 Also, | just want to clarify that we are not
12 sayi ng that those devel opnment costs are not
13 recoverable at all. W are just witing the rule
14 to say that they are not specifically clause-
15 recover abl e.
16 CHAl RVAN GRAHAM  Ckay. Thank you.
17 Conmi ssi oner O ark.
18 COMM SSI ONER CLARK:  Thank you, M. Chairman.
19 Agai n, thanks to everyone that's done a | ot of
20 work on this. | -- I've got a couple of questions
21 and, | guess, a couple of comments. [I'Il kind of
22 go through each one of the ones | heard and I'|
23 share ny thoughts and opi ni ons.
24 You know, we tal k about stormprotection plan,
25 and we tal k about recovering these costs. And we
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1 kind of pretend like this is a new concept and a

2 new i dea. We've been doing this for a hundred

3 years. W just recovered it another place. W

4 recovered it in the base rates.

5 And what we're now |l ooking at is how do we

6 separate these costs out and what actually define

7 these costs. Do they neet the statutory

8 requi rements for stormprotection plan recovery or

9 do they still remain in the base rates. | think
10 that's where a couple of these things go.

11 | want to go back to the -- the question that
12 our TECO fol ks asked about recovering your -- as
13 you begin to | ook at your devel opnment costs for

14 your stormprotection plan and you're | ooking at,
15 okay, can we recover that in this clause.

16 Well, ny question is: |If you're putting

17 together a ten-year stormprotection plan, you'd
18 get to a point where you' d say, okay, this is going
19 to continue to remain in our base rates. This is
20 going to cone into the stormprotection cost

21 recovery. \Were do your plan -- can't you keep

22 your plan costs in your base rates?

23 MR MEANS:. | think what we're tal ki ng about
24 here, and our primary focus here with this -- with
25 this change is Tanpa Electric is going to have to
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1 i ncur increnmental costs in the front end to put
2 together its -- its plan that we'll be filing next
3 year.
4 And as | nentioned, for exanple, Tanpa
5 El ectric doesn't have an existing overhead-too-
6 under ground conversion program So, there's a | ot
7 of front-end costs associated with devel opi ng that
8 program and comng up with the -- the framework for
9 it, as we go into this first plan filing.
10 And so, our hope -- or our request here today
11 is that those should be recoverabl e through the
12 clause the first tinme around.
13 COMM SSI ONER CLARK: I f the cl ause
14 specifically prohibits that, are they recoverable
15 at sone point through the base rate?
16 MR. MEANS:. | think, yes, they would be
17 recoverabl e through base rates, but again, these
18 are costs we're going to incur now on the front end
19 to put together our plan for filing next year.
20 COMM SSI ONER CLARK: Ckay. | want to go back
21 to M. Rehwi nkel's original, |I guess -- what | got
22 out of -- M. Rehw nkel, your nost-pressing concern
23 seened to be, to ne, the sinultaneous-filing issue
24 and how that's going to be a problem | -- 1 don't
25 necessarily disagree wwth you there. | think
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1 that's -- it's a valid point.
2 Can staff address for ne what your intention
3 iIs as to how we handle it? How are you going to
4 approve a cost recovery when you haven't approved a
5 pl an yet?
6 M5. HARPER: From a | egal perspective, we
7 believe that we can -- they can file the petition
8 under the statute --
9 COW SSI ONER CLARK: That's not --
10 M5. HARPER. -- for cost recovery. W are not
11 suggesting that we approve it at the sanme tine just
12 because they file it sinultaneously with the plan.
13 Shel by can explain that a little nore.
14 M5. EICHLER So, in the statute, it has that
15 phrase, "only after approval,” but that's only
16 after we approve a plan that we can, then, approve
17 a petition. So, that doesn't prohibit a filing of
18 a petition before the approval of a plan.
19 So, just having a cost-recovery petition does
20 not nmean we're going to dive right in, start
21 analyzing. W wll, obviously, wait until we have
22 that decision fromthe Conm ssion.
23 So, also, | don't think we should inhibit a
24 utility fromsubmtting these plans in a tinely
25 fashion, if it's easiest for them because it wll
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1 not have a negative inpact on our processes here
2 wi thin the Conm ssion.
3 COMM SSI ONER CLARK:  So, there's no cl ock
4 runni ng on when these get approved sinply because
5 they file themboth at the sane tine.
6 M5. EICHLER  The plan has a clause. The
7 clause will be pursuant to the CEP.
8 COW SSI ONER CLARK: | understand, the -- the
9 plan has a clock, but if you file a clause
10 recovery, there's no clock running there.
11 MS. EI CHLER:  No.
12 COW SSI ONER CLARK: M. Rehw nkel, does that
13 address -- | nean, | realize we're not
14 nmenorializing that in witing here, but that does
15 ki nd of address the --
16 MR, REHW NKEL: Well, | still -- first of all,
17 I''mnot certain what the contenpl ated process is.
18 | understand the answer that you got that, in
19 theory, you can do this, but here's our -- here's
20 our fundanental concern -- and |'m maki ng up dates
21 but let's say January 31st, you get a plan from all
22 five utilities; and then, on February 1lst, you get
23 a clause -- a clause filing fromall five
24 utilities, and the plan has got the clock on it.
25 So, we're not going to know until you vote and
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1 i ssue an order -- and | don't know anyt hi ng
2 about -- |'mnot considering whether there's
3 appeal s or reconsideration. Let's just assune it
4 goes through and it -- and then, two nonths | ater,
5 there's a -- a hearing schedul ed on these five
6 cl ause recoveri es.
7 Well, so, we -- all the tine, we're litigating
8 the plan and we're trying to guess how the plan
9 outconme is going to manifest itself while we're
10 doi ng di scovery and filing testinony on this clause
11 recovery and -- and that's sort of in a netherworld
12 that | don't know how to gauge right here today.
13 If the ideais, well, they can file them and
14 then they're going to be voted on in '21, | don't
15 have a problemw th that, but | do have a problem
16 with it just being alittle bit of an overhang
17 after the plans are approved, and then you' ve just
18 got maybe 30 or 60 days to decide whether the
19 filings that you're -- you know, by the tine you
20 get to that point, the discovery period is over.
21 You're -- you're at the prehearing conference.
22 You' re about ready to go to a hearing. | just
23 don't know how it would work, so --
24 COMM SSI ONER CLARK: | -- | don't disagree.
25 MR. REHW NKEL: Yeah.
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COMM SSI ONER CLARK: | think it's a very valid
concern.

And let ne ask staff: Can we -- how can we
address that? | nean, other than saying, okay,

we're going to expand the tine lines during these
periods -- | assune we can do that.

M5. HARPER:. Well, | would say the way the
rules are witten now, we have the flexibility to
address that because we are not nandating a
speci fic nechanism we're just allow ng
si mul taneous filings -- again, not sinultaneous
approval , but sinultaneous -- sinultaneous filings.

And we are understandi ng and sensitive to
OPC s concerns about the first time this goes
t hrough because we -- we al so contenpl ated how
we're going to deal with other costs that are
simlar that may be in other |ocations and base
rates.

So, we understand, the first year, we're going
to -- we are going to have to get together, all of
us, as -- you know, when -- when these plans --
when these rul es becone effective, and figure out a
system that works for everybody so we can get on
the sane page with that.

And of right now, the rules give us
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1 flexibility to do that.
2 COW SSI ONER CLARK: M. Rehw nkel, are you
3 willing to take our word for this?
4 (Laughter.)
5 MR, REHW NKEL: Again, Conm ssioner, it's --
6 it's very difficult. | nean, you -- you heard
7 sonme -- sonme -- | don't -- you know, |ike I said,
8 we' ve got to kind of |look at -- at the whole puzzle
9 as it cones together.
10 Duke asked you to all ow di saggregated filings.
11 Well, that sort of puts another whole winkle in
12 there. And I don't know how that would be deal t
13 with., As staff rightly suggests, you deal wth
14 that in CEP.
15 Well, also, if -- if people are saying, well,
16 you'd have flexibility on how the -- the clause
17 process is going to happen -- well, in the very
18 first workshop, we voiced a concern, is -- and it's
19 in your staff reconmendati on.
20 W think this should be separated fromthe
21 annual clause festival that you have in the fall
22 where you do one, two, seven, and used to do nine,
23 but now -- well, nuclear was -- was in the August
24 time frame. And we think that's probably a
25 reasonabl e place for that to | and.
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1 But if you're going to say, you should --
2 y'all should have flexibility to maybe nove the
3 cl ause considerations out, well, then we're right
4 back into the old rut of -- of just putting SPP in
5 wi th the other nunbered cl auses.
6 And we think it's inportant to keep them
7 separ at ed because there's going to be plenty of
8 work to do, at |east at the beginning. You m ght
9 get to a point, after these becone rote, you know,
10 where you can start mxing themin, but this is a
11 significant thing you guys are going to undertake.
12 And | would urge you to separate them Take
13 your time. Make sure you get it right. Pull out
14 base rate and increnental, and then nodify the
15 process down the road. But to put it in the rule
16 that we're going to jamthem together the first
17 time, | think, is a mstake. And | urge you to
18 reject it.
19 Thank you.
20 COMW SSI ONER CLARK:  Thank you.
21 M5. EICHLER | just want to al so point out
22 real quick that this is going to happen every three
23 years. So, they've got to file these plans every
24 three years. So, every third year, we're going to
25 have these going on in the sane year.
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And understand, the first year is kind of
unknown, a little scary, may give us sone
heartburn, but it's going to happen again. So, |
think we should keep wth what we're recomendi ng.

COW SSI ONER CLARK:  Well, | think that -- ny
next question may nake that even worse. So, let ne
go toit.

Looking at FPL's proposal, if you -- and --
and up front, | agree, | -- | think that having
specific data in years two and three is very
difficult to do. | think it ties you into a -- an
agreenent and -- a cost-recovery nechanismthat's
tied to a specific plan that | don't think may be

in the best interest of the consuner in the | ong

run.
| think that the flexibility to adjust that is

inmportant. | think that -- and | think it --

M. Myle' s point was so on target with me -- is an

undergrounding project in Mam is not the sane

price as an undergroundi ng project in Live Qak.
And if you have this one on your projected

plan and it's | ocked in and you' ve got mllions of

dol lars that you have begun cost recovery on for

t hese particular projects and you get to day of

construction and now we don't need to do this one
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1 and -- and we're able to substitute a mllion-
2 dollar project for a half-a-mllion dollar
3 project -- you know, what are your -- what does
4 your cost recovery |look |Iike now.
5 Wiy would we -- why would we not just take a
6 | ook and say, okay. |If you're going to have $50
7 mllion worth of undergrounding projects -- and
8 then ny question conmes back to you: Wat happens
9 in year two.
10 You file a detailed plan in year one. You
11 file programinformation in years two and three.
12 Do you cone back in year two and give ne your
13 detailed plan for that year; which, that takes into
14 consi derati on now you don't just have a three-year
15 filing; you have sonmeone com ng back every year
16 with an update to that plan, and we're truing up
17 the actual cost recovery. |Is that a correct
18 assessnent ?
19 "1l start at FPL.
20 MR RUBIN. Yes -- yes, sir, precisely. W
21 woul d come in with the first clause filing in year
22 two, and we would identify the specific projects
23 within the programthat we are planning for year
24 t wo.
25 And if | can expand a little bit on that --
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1 because | know Shel by nentioned the -- you know,
2 t he change in Subsection (b) of the -- of the
3 clause rule, the renoval of projects for projected
4 costs for subsequent year is -- it really isn't
5 goi ng to change anythi ng because we're not asking
6 for a prudence determ nation at that point.
7 COMM SSI ONER CLARK:  That's ri ght.
8 MR, RUBIN. W' re not asking for a prudence
9 determ nation until we have, in the clause filing,
10 identified the projects. And then the follow ng
11 year, we would cone in for the prudence
12 determ nati on when the actual costs are -- you
13 know, we know exactly what the costs are. So --
14 so, | think that's im -- that's an inportant -- an
15 I nportant piece of that.
16 In ternms of the other question -- if | can
17 ki nd of pivot to the question about the schedul e,
18 if you were to adopt what OPC suggests, every third
19 year, your schedule gets thrown off. And that's
20 sonet hing that can be handl ed through the
21 Commi ssion's procedure of scheduling the CEP.
22 So, if you -- if you believe that the storm
23 protection plan that's filed in year one and year
24 four is going to take a little bit |onger for the
25 Conmm ssion to consider and either approve or
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1 nodi fy, you can set the hearing a little bit later

2 for the cl auses.

3 So, that's really a procedural issue. And

4 if -- if you adopt what OPC has suggested, every

5 fourth year, your schedule is conpletely thrown

6 of f.

7 You don't have any consistency in terns of how

8 it's done. And it's not necessary because you have

9 the power, froman adm nistrative perspective, to
10 set your -- your schedul e however you want to for

11 t hat year.

12 So, if you think that the year that the storm
13 protection plan is filed requires a slightly-1later
14 hearing date for the clause recovery, so be it.

15 That's within your discretion, and you can -- you
16 can determne that each tinme a stormprotection

17 plan is filed.

18 So -- and | heard in the initial coments that
19 M. Rehw nkel said, at |east for year one, that's
20 what he would like and, after that, it mght work
21 itself out. So, then we woul d be com ng back for
22 anot her rul emaki ng because then you' d be changi ng
23 how we're going into this rule.

24 It just doesn't seem-- it's, nunber one, not
25 necessarily -- not necessary, and it just doesn't
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1 seemlike it nakes sense, froman adm nistrative
2 per specti ve.
3 COMM SSI ONER CLARK:  So, you're saying we
4 coul d operate, as you've outlined, under the
5 existing rule. If we adopted M. Rehw nkel's
6 concept, we would actually have to do a rul e change
7 in there as well?
8 MR RUBIN. | -- 1 think you woul d because, if
9 the rule currently says it's going to be handl ed a
10 particular way, different fromthe way it's
11 drafted -- the way it's drafted now, you can do
12 what M. Rehw nkel is asking or you can do whatever
13 the -- the staff and the Conm ssion decides is
14 appropri ate.
15 And one other thing that's cone up a nunber of
16 ti mes, people have used the term "doubl e recovery,
17 doubl e recovery." It's very clear in the staff's
18 rule that stormprotection-plan costs recoverable
19 t hrough the clause shall not include costs
20 recovered through the utilities' base rates or any
21 ot her cost-recovery nmechanism And it will be our
22 burden to cone in and -- and prove that to you.
23 So, this tal k about double recovery is,
24 think, conpletely inappropriate under the way this
25 rul e has been drafted. We wll not have the
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting

(850)894-0828 Reported by: Andrea Komaridis



56

1 opportunity, nor would we do that -- if we are

2 recovering through base rates, we will not seek

3 recovery through the clause.

4 COW SSI ONER CLARK:  So, let -- let ne ask

5 you -- and M. Rehwin- -- M. Chairman, with your

6 I ndul gence, please --

7 CHAl RVAN GRAHAM  No. No.

8 COW SSI ONER CLARK:  |I'Il cone back to

9 M. Rehw nkel on that, but let ne ask a question
10 there. So, do you still have the ability, if you
11 deci de sonething is not recoverable, or -- or the
12 Conmi ssi on decided anything is not recoverable --
13 t hrough the storm protection plan, could you go

14 back and ask for recovery in your base rates for
15 it?

16 MR, RUBIN. The -- the stormprotection plan
17 that we will file will provide our total storm

18 protection plan. It doesn't nean we cone in and
19 ask for recovery of el- -- of every elenent of that
20 plan. That's -- | think that's sonething that can
21 change fromtine to tinme, fromplan to plan

22 COW SSI ONER CLARK: Ckay. M. Rehw nkel,

23 back on the timng issue --

24 MR. REHW NKEL: Yeah, just to be clear, you
25 can wite in the rule that the first tinme out of
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the gate, you don't have sinultaneous recovery, and
then you can have it the rest of the tine. You
don't have to change the rule in three years.

W're only -- our on- -- our concern -- and
that's just a matter of wordsmth-ing, but our
concern is this first tinme. W're willing to rol
the dice and say, you know, you go through -- you
shoul d go back and | ook at 1984 -- 1994.

COMM SSI ONER CLARK: | was in tenth grade,

M. Rehw nkel --

MR, REHW NKEL: -- when they pulled out --
when they pulled out the ECRC costs from base
rates. That was a -- that was a very difficult
process. It's -- it's not easy. Qulf Power was
the guinea pig on that, and they went through that,
and that was where all of the kind of testing was
done.

After that, it got sort of rolling. So, we're
happy with rolling the dice on that in the fourth
year and the seventh year and all that because |
t hi nk you guys are going to have a | ot of
experience. So, | reject that you' d have to change
the -- the rule about that.

COW SSI ONER CLARK: Ckay. And ny | ast

question, M. Chairman, is -- M. Bernier, | want
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1 to tal k about separating the conpanies out. And

2 I"d like the staff's opinion on how that affects

3 us. That seens to ne |ike that nakes it easier.

4 Are you tal king about sonme sort of

5 condensed -- not a condensed tine line, but if you

6 wanted to file at a later point intine -- you' ve

7 got to file your plan -- but your recovery at a

8 |ater point intinme --

9 MR BERNIER: | think | --

10 COMM SSI ONER CLARK:  -- would you be willing
11 to just wait a year and catch the next cycle?

12 MR BERNIER: | think I'"'mcontractually barred
13 fromagreeing to a condensed tine |line on anything.
14 (Laughter.)

15 MR BERNIER. No, | -- | think the -- the

16 point that we were trying to -- and |'ve heard the
17 word said nultiple times by staff, | think Public
18 Counsel, and yourself -- is flexibility.

19 And | -- | don't know -- there's nothing in
20 staff's recommendati on that says, hey, we're going
21 to open all these dockets and we're all going to
22 have a filing made January 31 or March 1 -- | don't
23 know what the date is.

24 | just know that, during the workshop, there
25 were conments nmade by different conpani es about,
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1 oh, it mght take this long to do. It mght take
2 this long. And we're just advocating for
3 flexibility to allow it.
4 Now, | agree with what staff has said that you
5 can file -- | like -- we agree you should be able
6 to file for recovery at the sane tine you're filing
7 for your -- your plan. | don't see a problemthere
8 with that, but | would agree that, if you haven't
9 filed a plan, you can't file for recovery. | think
10 that's probably sel f-evident.
11 So, | think if you mssed the schedule for the
12 cl ause, then you mss the schedule for the cl ause.
13 COW SSI ONER CLARK:  So, what we're saying is,
14 if, inthis first round -- of course, each
15 utility -- it would be incunbent upon each utility
16 to neet the deadlines for future rounds, but in the
17 first round, could we offer flexibility -- okay,
18 whenever you get ready, file it, you don't have to
19 nmeet that hard date.
20 MR BERNIER | |ove any --
21 COMM SSI ONER CLARK: That's what you're asking
22 for?
23 MR. BERNTER | |ove any date that is
24 whenever, yes, but no, | would agree that a -- a
25 date would have to be set. | just don't know what
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1 that date is right now, and | --
2 COMWM SSI ONER CLARK: How does that --
3 MR BERNTER It's sonething we're working on.
4 COW SSI ONER CLARK:  How does that work,
5 Ms. Harper?
6 M5. HARPER: Well, | don't -- | don't want to
7 keep repeating nyself, but again, the rules give us
8 the flexibility to do what we need to do or how we
9 decide to do it, this first go-round or in the
10 years future.
11 So, | -- | think what we put in the rec was
12 how we envisioned the first tine going on. And we
13 did not put any specific dates or timng in the
14 rul e, purposely. That has not worked out for us
15 bef or e.
16 COMM SSI ONER CLARK:  And | think that's
17 what -- excuse ne -- trying to get con- -- trying
18 to get consensus here that -- and kind of on the
19 record that we really do want to be flexible. W
20 want to see these things nove in the right
21 direction and -- and we're not going to |ock
22 anybody down and give those assurances to -- to the
23 utilities, to staff, and to the OPC as well, that,
24 you know, we're wlling to work through this first
25 tinme.
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| appreciate the ECG -- | do renenber a little
bit about the ECRC recovery tine and | do
understand how difficult this is to untangle, and |
want to make this successful. | want us to do this
and do this right and get it right for the people
of the state of Florida. So, | really want to have
that flexibility built into our rule. And I
appreciate staff's considerations there.

M. Chairman, that's pretty nuch -- w nds ne
up. Thank you.

CHAI RMAN GRAHAM  Okay. Commi ssi oner Brown.

COW SSI ONER BROWN:  Thank you.

And | think the essence of this rule actually
Is very forward-thinking, innovative towards the
future. I1t's going to allow prioritization and
accel eration of storm hardening projects here. So,
I'"'mecstatic with the essence. Although, | think
the rule is not perfect, I don't think it's
invariably flawed either.

Again, there -- there are sone areas of
concern that | have that, primarily -- and | want
to get alittle confort here -- is the checks and
bal ance. | nean, we do have -- when it cones to
that -- the level of detail, | think we're going to

be | ooking at the financials three different tines.
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1 | think we have a substantial opportunity --
2 there's a | ot of transparency. And | appreciate
3 the additional detail that Public Counsel and the
4 ot her parties have asked for. W're going to see
5 t hese nunbers, inevitably, three different tines to
6 make sure they are prudently incurred, so -- but
7 that is not ny area of concern.
8 My area of concern is to ensure that there are
9 adequate protections in place to verify the
10 neasures in the plan are not in the utility's rate
11 base. I'mnot really clear that the rule
12 encapsul ates that.
13 | think we put the burden on the utility to
14 verify that, but I want to get an understandi ng of
15 how i s that process going to occur. W don't
16 anticipate an audit every tinme the utility cones in
17 and files a plan.
18 MR, GRAVES: | guess I'll start. It -- it
19 woul dn't start in the plan, that review process of
20 what's in base rates and what's, you know, going to
21 be recovered through the clause. That -- that
22 woul d take place during the clause.
23 The ot her concern is that, with the utilities
24 currently under settlenents, there's not really
25 optics for staff to see what is included in that.
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1 That woul d be nore up to the signatories to just
2 di scern what's al ready included in base rates.
3 COMWM SSI ONER BROMWN:  So, you're saying, then,
4 the burden is on the signatories and not staff to
5 verify whether the project -- the projects are in
6 base rates.
7 MR, GRAVES: | think that ver- -- that
8 verification process would go through. At the
9 current state, as it is, | don't see how staff
10 woul d have that ability to see what's in that
11 settl enent, which was a bl ack-box settl enent.
12 COW SSI ONER BROMWN: | nean, it's pretty vague
13 right nowin the rule how that process is going to
14 occur. W' ve got storm hardening plans that have
15 been approved. W have utilities with robust
16 veget ati on managenent. You know, we're -- | think
17 we are the leading country -- |leading state in the
18 country in terns of grid resiliency.
19 So, how can we verify, though, that those
20 nmeasures are not going to ultimately end up in the
21 proj ect s/ pl ans?
22 Jim-- | want to hear Jim
23 MR BREMAN. | was slightly nudged by Cayce.
24 (Laughter.)
25 MR. BREMAN. One thing that we need to be
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aware of, as we're witing a general rule that
we -- that will be applicable after the next series
of rate cases -- that's our intent.

So, whatever concerns we have with
interpreting what is, or deciphering what is, or
litigating what is in current base rates -- that
wi |l have to be addressed in the next clause

proceedi ng, the very first one.

Subsequent to the next rate case, | think the
racetrack will be very clear and a | ot of the nud
will be renoved and it will be a snpbother process.

So, a lot of the angst that you're hearing is the
| earning curve that everyone is going to have to
experience as we go forward.

So, we don't want to set in stone what the
checks and bal ances are. The due diligence has to
be brought forward by the utility. FPL nmade that
very clear.

COMM SSI ONER BROAN:  How do -- and |' m goi ng
to turn to the utilities and see how they feel, but
first getting back to other progranms, storm
har deni ng prograns |i ke vegetation nmanagenent --
how does the staff see -- let's say, you know --
obviously, we're going to be | ooking at sone of our

other rules and see whether they're still
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1 applicable after this rule has rolled out. How do

2 we see that all conbining with this?

3 MR. BREMAN. Well, eventually, we expect the

4 utilities to be able to identify how the prograns

5 and the projects are doing, are resulting in costs

6 that are increnental to current base rates. Scope

7 of activity has to be identified and so forth and

8 SO on.

9 So, it's not just the total |evel of expense.
10 So, these are concepts and topics and net hods that
11 were first explored, as Rehw nkel indicated, in the
12 Envi ronnent al Cost Recovery C ause, back in '94.

13 COW SSI ONER BROWN: Do you ultimately see

14 veget ati on managenent, though, being a potenti al

15 project as part of -- and recoverable under this --
16 this clause? 1 do.

17 MR. BREMAN. Certainly, on a forward basis,

18 perhaps after the next rate case, the utility would
19 have a hard tinme show ng that whatever vegetation
20 managenent it is currently doing would be

21 recoverabl e through the clause today.

22 It's possible that they could identify scope
23 changes and activities, and -- you know, | don't

24 want to say, no, never, because --

25 COMM SSI ONER BROMN:  Uh- huh.
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1 MR. BREMAN. -- absolutes are hard to
2 est abl i sh.
3 COMM SSI ONER BROMN:  You know, | know
4 M. Rehw nkel brought up battery storage and the
5 meters. | -- | understand the neters, but battery
6 storage can -- | see the future of battery storage
7 and the promising future of battery storage and how
8 It relates to the transm ssion and distribution.
9 | don't want the Commi ssion to be precluded,
10 under this rule, fromnot allow ng the potenti al
11 to be incorporated in the plans. | don't think
12 that we should limt ourselves here.
13 MR. BREMAN:. Correct. The definition that
14 staff has proposed in the transm ssi on-and-
15 di stribution area of the plan rule is indicative of
16 the nature of assets. It is not proscriptive and
17 it is not limting.
18 COW SSI ONER BROWN:  And | want to thank -- |
19 want to thank the -- all the parties here, by the
20 way. You guys did an excellent job in your
21 coments the first go-round.
22 The second go-round, we've got a binder this
23 big of all of them You -- you did such a thorough
24 job. And staff, thank you. You've gone above.
25 It's really hel pful and kind of refining a rule
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1 her e.
2 But | -- just a few nore questions. Could you
3 el ucidate the -- howthe utility is going to --
4 what material are you going to provide?
5 MR RUBIN. Sure. | think -- to M. Breman's
6 point, | think that, for exanple, if we chose to
7 subm t vegetation managenent, for exanple, through
8 the stormprotection plan, you know, one
9 nmet hodol ogy m ght be what was the increnental spend
10 after the test year. There's probably a
11 different -- a fewdifferent ways to look at it.
12 And then, going forward, as M. Breman said,
13 In our next rate case, the MFRs will determ ne
14 that. |f we put vegetation-nanagenent costs in
15 there, it's in base rates, if approved. And if
16 not, then we would cone -- cone to the storm
17 protection plan.
18 To your other point, though, if |I can respond,
19 on the batteries -- not that we've asked for this
20 to be put into the rule, but I'mtold by our staff
21 that PSC Order No. 20170359, issued Septenber 20,
22 2017, confirns that ener- -- energy-storage
23 batteries are part of T and D. So, they handed
24 that to ne, and | wanted to nmake sure that was on
25 the record because you asked about that.
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1 COMWM SSI ONER BROWN:  Ckay. That's great.

2 | do have questions for you, just to follow

3 up, then.

4 MR RUBIN  Ckay.

5 COMWM SSI ONER BROMN:  You nmade -- you were

6 gi ving an exanple of information that woul d be

7 i ncluded in detail for projects.

8 MR RUBIN: Yes.

9 COMM SSI ONER BROAN:  And -- and then you kind
10 of went on to years two and three, too.

11 Two questions: |If -- because the | anguage

12 that you have here -- it -- it talks about, for the
13 second and third years of the plan, project-related
14 information in sufficient detail. Cbviously,

15 "sufficient detail"” is kind of a subjective

16 adj ecti ve here.

17 If staff or the Comm ssion requested

18 additional information to be considered sufficient
19 detail under your proposal for years one -- two and
20 three, what kind of |anguage -- how far does that
21 go?

22 MR RUBIN.  You know, |I would have to talk to
23 the operational folks, but from-- from our

24 perspective, sufficient detail would be a nunber of
25 proj ects and average costs of those projects,
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1 whi ch, of course, would be, in the second year,
2 made nore cl ear because then we have the identified
3 projects with the particular costs that -- that
4 woul d be attributable to those projects.
5 And then the true-up happens in the third
6 year, but the detail that we are referring to would
7 be the nunber of projects and the cost of those
8 proj ects.
9 COW SSI ONER BROMN:  Okay. And | do
10 understand -- | think you raised really good points
11 about the specul ative nature of those years and how
12 they are subject to change and the custoner
13 sentinment, once you get those -- that information
14 out there. And what we care about is nmaking sure
15 the rate -- well, first, the projects are sound,
16 but al so, we care about the rate inpact.
17 MR RUBIN  Sure.
18 COMM SSI ONER BROMWN:  So, that's an inportant
19 thing. And we're going to have every opportunity
20 to look at that three tines, so --
21 MR RUBIN  Yes.
22 COW SSI ONER BROWN: | -- | understand that.
23 Can you tal k about the detail that you
24 envision for the plan? You tal ked about the detai
25 for the project. What -- it -- | really want to
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get a sense of what we're going to see for each
pl an that is proposed.

MR RUBIN. So, for the plan, we woul d
identify prograns, vegetation-nanagenent program
upgr ades, hardeni ng, undergrounding. And within
each of those prograns for year one, we would have
very specific information -- as |'ve indicated
again, | keep using that exanple of undergrounding
|aterals. W would tell you where those are. W
woul d tell you what the costs associated with those
are.

Wth, for exanple, vegetation managenent, we
would tell you how many mles we plan to trimon
| aterals, how many mles we plan to trimon
f eeders.

COW SSI ONER BROWN: What we get currently.

MR. RUBIN:. Exactly. And that would be in the
plan. So, the first year would have, you know,
conpl ete detail regarding the progranms that will be
undertaken in year one, and then that second | evel
of detail, if you will, for years two and three.

And then going out, sort of |like the storm
har deni ng pl an now, going out to future years, it
will have to be very general. W'II|l have to see

what happens year one, year two, year three because
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1 our plan has to cover a ten-year planning horizon.
2 And it's, as you can imagine, very difficult to
3 foresee what ten years from now | ooks |ike.
4 So, the detail wll really be in year one; a
5 little I ess detail in year two, but still the
6 nunber of projects wthin each program and the
7 costs associated with those. And then years four
8 through ten is probably, you know, this is what we
9 potentially foresee happening in those out years.
10 COW SSI ONER BROWN: Wl |, and under the
11 current rule, it does provide for an annual status
12 report, too. So, we wll get that information --
13 MR RUBIN  Yes.
14 COW SSI ONER BROMWN:  -- annual |y of what has
15 been conpl eted, et cetera.
16 MR RUBIN  Yes.
17 COW SSI ONER BROAN:  Cool . Al right.
18 One nore question, staff: TECO and FPUC nade
19 a few good points, | think, about cost recovery for
20 devel opi ng prograns. The statute, itself -- |
21 don't know if it precludes it, just inplenenting
22 the program | can interpret that a few ways.
23 "' m curious about the other clauses and how we
24 treat the devel opnent of progranms and the filing in
25 the other clauses. Do we allow potential recovery
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1 on prudent costs incurred for the other clause --
2 sone of the other clauses?
3 MR. BREMAN: Well, using the Nucl ear Cost
4 Recovery Cl ause as -- as an exanple, the answer is
5 yes.
6 COW SSI ONER BROMAN: | t hought so.
7 So, why -- why is the | anguage that Tanpa
8 El ectric and FPUC i s proposing objectionable? |
9 don't -- | think it would be consistent wth what
10 we do al ready.
11 MR KING So, | think Shel by made it clear
12 earlier -- if | can take you to the text of the
13 statute, it says, in Subsection 7. The Conm ssion
14 shall conduct an annual proceeding to determ ne the
15 utilities' prudently-incurred transm ssion and
16 di stribution stormprotection plan costs.
17 That termis defined in the statute, in 2C
18 and it says --
19 COMWM SSI ONER BROMWN: | go back to that word,
20 “inplenenting,” though. Isn't inp- -- part of
21 i nplenenting a -- a plan the devel opnent of -- |
22 mean, you can't inplenent the plan w thout
23 devel opi ng the pl an.
24 MR KING Wll, it says to inplenent an
25 approved transm ssion-and-di stribution plan. So,
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it's -- it envisions that the plan is already
im -- approved and you are inplenenting it.

COMM SSI ONER BROMWN: Do any of the parties

want to opine or -- | know you all were really
active in this legislation and -- and the rule
process here. |'d be curious to hear from any of

the parties here on this because we do all ow cost
recovery in the clauses on the devel opnent of the
prograns and -- and the filing, itself.

| just see -- this is inconsistent with what

we do today.

COMW SSI ONER CLARK: M. Chairman, if -- if |
may ask -- that's kind of the sanme question |
asked. If you didn't get this cost recovery

here --

COW SSI ONER BROAN:  You' ve got to wait.

COW SSI ONER CLARK: -- are you still eligible
to --

CHAl RVAN GRAHAM  Yeabh.

COMWM SSI ONER CLARK: -- recover it through the
base rate, and your answer was --

COW SSI ONER BROMWN: Ri ght .

MR KING Yes.

COW SSI ONER CLARK:  -- yes; am| correct?

MR. MEANS. Yes, but only prospectively.
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1 COW SSI ONER BROMWN:  Yeah.
2 MR, MEANS: And this would be a -- as |
3 menti oned, the primary costs we're concerned about
4 here are the costs for developing our first storm
5 protection plan. W're going to have to do studies
6 and sone engi neering eval uations and cone up with a
7 met hodol ogy for ranking and sel ecting projects.
8 And those are one -- for the nost part, one-
9 tinme costs on the front end that we're going to
10 i ncur now to devel op our first stormprotection
11 plan. And those are not already recovered in the
12 current base rates, as they're increnental costs.
13 COMM SSI ONER BROMWN:  Typically all of our
14 rat e- maki ng processes allow for reasonable costs
15 associated with preparing. So, that's why | find
16 excluding that fromreally a practice -- on every
17 aspect, we allow recovery. So, | find it really
18 goes agai nst what we allow. And -- and not just
19 us, the state of Florida, but the country.
20 Charl es.
21 MR. REHW NKEL: First of all, I -- 1 did
22 participate in the |egislative process.
23 COMM SSI ONER BROWN: | know you di d.
24 wat ched you.
25 MR REHWNKEL: | -- | would say this: As,
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1 you know, | -- | nmde an argunent about the
2 projected -- the | anguage, the absence, and the
3 statutory-interpretation principles, the statutory-
4 construction principles that would apply. And |
5 woul d urge you about being very careful about going
6 down this road.
7 The | anguage that -- that M. Hi nton read, |
8 think, creates a problemto inply the devel opnent
9 | anguage in there because the Legislature used
10 speci fic | anguage here. So, it's just --
11 COMW SSI ONER BROAN: By the way, it was
12 M. Breman, just so you know.
13 MR, REHW NKEL: It's just one of those things,
14 that -- that | would urge you to weigh. | do find
15 it sonmewhat concerning that, on one hand, they want
16 cost recovery for the cost of devel oping the
17 details of these plans, but you should shy away
18 fromthe detailed project informati on that these
19 pl ans woul d be providi ng because there's a cost to
20 t hem
21 | -- and, you know, again, | -- | think you
22 could do this -- like what |'ve been urging
23 Conmm ssi oner C ark about the schedule -- is get the
24 detailed information this first round. |[|f you want
25 to give yourself the flexibility in the next round
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1 to dial it back, dial it back, then, but don't
2 forecl ose yourself the opportunity to get that
3 i nformati on now, when you're trying to, as the
4 staff correctly pointed out -- Shel by pointed
5 out -- to pull out what's increnental fromwhat's
6 enbedded in base rates.
7 So, that -- I'Il -- 1'Il stop there, but | --
8 I, philosophically, don't have a problem if TECO s
9 | anguage had "increnmental " --
10 COMM SSI ONER BROMN:  Uh- huh.
11 MR. REHW NKEL: -- in front of "costs." If --
12 If you want to ganble and it's not going to inperil
13 the -- the rule in sone kind of rule challenge
14 to -- to go out and read that in there, that
15 woul dn't bother ne, if you left in the three years
16 of detailed information.
17 | -- I -- 1 think that m ght be a reasonable
18 conprom se, but --
19 COW SSI ONER BROWN:  So, if it said "an
20 i ncrenmental cost incurred by the utility in
21 devel oping its stormprotection plan" --
22 MR. REHW NKEL: Yeah, as -- as long as we got
23 the project information that went along with all
24 that, I -- 1 -- I"'mjust kind of winging it --
25 COMM SSI ONER BROMWN:  That's a different
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1 guesti on.
2 MR. REHW NKEL: ~-- here, but it -- you know, |
3 think all of this, when the Conmm ssion decides
4 whet her to propose a rule, you' ve got to weigh
5 what's going to survive any kind of ru- -- arule
6 chal  enge fromwhat's going to work.
7 COW SSI ONER BROWN: | think |I'mdone. Hold
8 on. |'m done.
9 CHAI RMAN GRAHAM  Ms. Keating --
10 COMWM SSI ONER BROAN:  Ch, Ms. Keating, do you
11 have anything to add?
12 M5. KEATING | was just going to say that |
13 think, for different utilities, what's increnental
14 Is going to be different. | nean, | -- what's
15 increnmental for FPU is probably going to be
16 what's -- a different nunber than it would be for
17 TECO, but | think that lang- -- | don't think FPUC
18 woul d have a problemw th adding "increnental” to
19 TECO s | anguage.
20 MR RUBIN. And -- and FPL supports the
21 position that the utilities, TECO and FPUC, has
22 made today.
23 COM SSI ONER BROMWN: It -- yeah. @ulf --
24 yeah.
25 MR. BADDERS: As does Cul f.
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1 And we're back -- one thing that
2 M. Rehw nkel -- Rehw nkel said that | want to talk
3 about -- he's tying the three-year data, the
4 two- -- the second- and third-year data to a cost
5 issue. That's not really the driver. 1It's the
6 validity, the usefulness of that second- and third-
7 year detail ed dat a.
8 COW SSI ONER BROMWN:  Un- huh.
9 MR. BADDERS: So, | don't -- I'"mnot tying the
10 two of those together.
11 COMWM SSI ONER BROAN:  Right. And obviously we
12 want the -- the best information known at the tine.
13 That's -- that's our mantra here. So,
14 understand. That's not ny issue.
15 My -- but | do think we need to be consi stent
16 with the way we treat other clauses as well, in
17 terms of what Tanpa Electric and FPUC has proposed
18 for the cl ause.
19 Yes, M. Breman.
20 MR, BREMAN. |If | may add one final word, and
21 | won't say anynore about this. W, internally,
22 had this discussion. W're well aware of what we
23 do in the clauses, but because of the specific
24 | anguage, we were hesitant -- hesitant to add the
25 specific clarity that was asked for by the
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1 utilities.
2 G ven that, the rule is silent on the natter.
3 It's a potential subject, if the utility feels
4 conpel l ed that they have an ability to denonstrate
5 its increnmental cost, recoverable through the
6 clause, and it conports to the statutory
7 limtations.
8 So, adding it to the rule is trying to
9 prejudge a litigation.
10 COMWM SSI ONER BROMWN: Thank you.
11 MR. BREMAN:. So, that's sort of where we fell.
12 In the abundance of caution, we were silent on the
13 matter.
14 COMW SSI ONER BROMWN:  Thank you. | rest.
15 CHAI RMAN GRAHAM  Conmi ssi oner Pol mann.
16 COMM SSI ONER POLMANN:  Thank you,
17 M. Chairman.
18 |, as well, appreciate all the efforts by
19 staff, and conducting nultiple workshops and -- at
20 the parties' -- all of your engagenent.
21 To make a couple of points, the -- this is --
22 a ten-year plan that requires update at |east every
23 three years, and |I'm al ways perpl exed when it says
24 at |least every three. | think everybody
25 understands that that neans submttal at -- at a
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1 frequency that's three or fewer years. So, |I'm--
2 what -- it could be every year. That -- | don't
3 t hi nk anybody is going to be doing that, but it
4 cones back to what's going to happen on an annual
S basi s.
6 And we' |l be working through clause heari ngs,
7 which brings ne, then, to the issue of the |evel of
8 detail that we're | ooking at on an annual basis,
9 whi ch, of course, we've been tal king about here for
10 the | ast hour or nore.
11 Wthin, then, the first three years of the
12 ten-year plan, there's certain information
13 provided. And since the ten-year plan may not be
14 updat ed except every three years, under 603 --
15 -6.030(3)(e), there's sone possibility that the
16 proj ect detail may not be updated except every
17 three years when the ten-year plan is updated, but
18 then in -- in Subparagraph H we need rate-inpact
19 estimates for the three years, |ooking ahead, which
20 is going to depend on those projects.
21 Now, reference was made to the cl ause process.
22 And what was tal ked about here earlier was the
23 multiple steps in review, |ooking at --
24 Conmm ssi oner Brown brought this up. M. Eichler
25 was tal king about this. M. Gaves has addressed
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1 It
2 In the clause part, you've got the previous
3 year, the current year, the subsequent year, the
4 true-up of the variances and so forth. There's a
5 |l ot of detail within the clause about the costs and
6 the -- and in the nmultiple years that are in that,
7 but, in fact, there is no absolute requirenent, nor
8 inthe rule is it required to -- to proceed with
9 the clause by any utility. So, there's nothing
10 that -- that is required by rule that they submt
11 detail s.
12 So, there's a ten-year plan with three years
13 of information on -- on the program the project
14 | evel, an estimate in Paragraph H about rate
15 I npacts, and there's nothing that assures that
16 there's going to be a level of detail in terns of
17 what the custonmer is going to pay, except when you
18 get the clause, and that's for one year.
19 So, there's a logic disconnect here. And | --
20 | don't know howto fix this. And |I've heard the
21 di scussion -- |'ve heard the comments fromthe
22 utilities. And |I've heard M. Rubin, in fact, say
23 that we're going to provide things every year.
24 Now, | presune you're going to cone in every
25 year through the clause and ask for recovery. |
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1 mean, | would fully expect that to be the case, but
2 this doesn't require that.
3 It says, in -- in the cost recovery, the
4 utility may file a petition. W can't require you
5 to file -- we -- you nmay, and quite frankly, |
6 woul d expect you to, but in that -- in 6.031, it
7 doesn't specify the level of detail, that | can
8 see, for you to provide program and project details
9 on the follow ng years, two and three, or four
10 through ten -- | nean, unless |I'mnot seeing it.
11 MR RUBIN. So, if -- if | can respond to --
12 COW SSI ONER POLMANN:  Yes, sir.
13 MR RUBIN. -- to the -- to the issue of
14 project-level detail. |If we |ook at Subsection 7
15 of the -- the clause proceeding, the clause rule --
16 COW SSI ONER POLMANN:  Yes.
17 MR, RUBIN. Wien we cone in for the fina
18 true-up for the previous year -- and -- and you're
19 right, a utility does not have to cone in to seek
20 recovery. |'massumng that they all will, we all
21 will.
22 In the final true-up for the previous year,
23 the utility is required to provide program and
24 project costs and revenue requirenents. So, that's
25 for the -- for the current year. And then in
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1 Subsection (b) -- I'msorry. That's for the prior
2 year.
3 COW SSI ONER PCLMANN:  Ri ght .
4 MR RUBIN. In Subsection (b), for the
5 estimated true-up for the current year, we wll be
6 required to file projected costs and revenue
7 requi rements for each program and project, so --
8 COW SSI ONER POLMANN:  So, that's where al
9 the project detail that -- that we're kind of
10 tal ki ng about --
11 MR RUBIN Yes, sir.
12 COW SSI ONER PCLMANN:  -- cones forward --
13 MR. RUBIN. That's correct.
14 COMM SSI ONER POLMANN:  -- and the transparency
15 that was nentioned --
16 MR RUBIN  Yes.
17 COW SSI ONER POLMANN:  -- for the prior year
18 and current year.
19 MR RUBIN:  Correct.
20 COMWM SSI ONER POLMANN:  What about the next
21 year and the year after, which is year two and
22 three, in the | anguage that you've proffered --
23 MR RUBIN:.  Correct.
24 COMWM SSI ONER POLMANN:  -- or that -- in the
25 staff proposal, the recommendation is for the first
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1 three years, essentially all of the sane |evel of

2 detail .

3 MR RUBIN. Right. So --

4 COMM SSI ONER POLMANN:  So, |'m 1l ooking in

5 0- -- in .031.

6 MR RUBIN:. Correct.

7 COMM SSI ONER POLMANN:  You identified (7)(a)

8 and (b). (c) is projected costs for subsequent

9 years. So, how do you interpret that, sir?

10 MR, RUBIN. That would -- so, the follow ng
11 year, that becones the estimated true-up for the
12 current year. And that's when -- so, in other

13 words, that's kind of a rolling --

14 COMWM SSI ONER POLVANN:  Yeabh.

15 MR. RUBIN. Each year, it cones -- it becones
16 the estimated true-up in the current year, and

17 that's when that project detail -- because it's

18 noved up, now, to year two, or year one, now, it
19 now has the project detail that's filed with our
20 first clause filing, if that's in March or whatever
21 t he Commi ssion deternmines to be the appropriate

22 tinme.

23 COMM SSI ONER POLMANN: My -- thank you, but ny
24 di sconnect here from approving Rule .030 is that

25 t he Comm ssi on does not have an opportunity to
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1 revi ew and approve the plan pursuant to which you,
2 then, submt in the clause for recovery for the
3 years in which there is detail, other than your
4 proposal, which says detail for year one.
5 The detail that becones the new year two and
6 three, is only because, in subsequent years through
7 a clause, year two becones year one eventually, and
8 year three becones year one, two years subsequent,
9 at which point, year four in the original plan,
10 three years | ater, becones year one when the ten-
11 year plan gets updated.
12 MR RUBIN. |'mnot very good with math, but
13 let me see if | --
14 COMM SSI ONER POLMANN: Wl |, everything |'ve
15 sai d has al ready been said.
16 MR RUBIN. Let ne see -- let ne see if |
17 can -- if | can kind of track this forward. In the
18 stormprotection plan that we file, the Conm ssion
19 will have the information to approve, reject, or
20 seek -- or tell us to nodify our plan.
21 W will provide that project-level detail for
22 year one. And for years two and three, we will say
23 to the Comm ssion, we plan to underground a hundred
24 | ateral s.
25 COMM SSI ONER POLMANN:  Sure, |'ve heard that.
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1 MR RUBIN. Right? Ckay.

2 COW SSI ONER PCLMANN:  Yeah.

3 MR RUBIN. So -- so, | think that -- to your

4 point, | think that the Conm ssion wll have the

5 i nformati on needed to approve, reject, or nodify

6 t hat pl an.

7 COMM SSI ONER POLMANN: W I | eventual |y get

8 their approval sonehow.

9 MR, RUBIN. Abs- -- absolutely. And you wll
10 get that detail each year based upon the

11 nost-current reliability and performance data that
12 wi Il maxim ze the effect and efficiency of the

13 actual stormprotection plan.

14 COW SSI ONER CLARK: M. Chairman, if | may --
15 to -- to help --

16 COW SSI ONER PCLMANN:  Yeah - -

17 COW SSI ONER CLARK:  -- M. Polmann's --

18 because this kind of goes -- goes back to what we
19 were tal king about earlier. As the rule is

20 proposed right now by staff, that's a three-year

21 cycl e.

22 If we were to accept a proposed change and go
23 into a second- and third-year prelimnary overview,
24 we could, then, put sone nore qualifications in the
25 rule that that would have to be brought back and
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reapproved on a yearly basis; is that a fair
assess- -- that's kind of --
COW SSI ONER POLMANN:  Conmi ssi oner - -
COW SSI ONER CLARK:  -- what we were --
(Si nmul t aneous speakers.)
COMWM SSI ONER POLMANN:  -- Cark, | -- 1

appreci ate that because what |I'mlooking for in

this language -- there are so nany places, even in
the plan section, where -- and Conm ssi oner Brown
brought this up, | believe -- | believe she

mentioned it.

The use of the term"description" -- what is
that? | mean, there's no gui dance provi ded here as
to what is a sufficient level of detail. And we're
relying on staff, which | -- | absolutely respect,
and 1'm-- |'mnot questioning that, but staff wll
determi ne what is a sufficient |level of detail in
the submttal with regard to the term "description®
that, then, they will bring to us and recomend.

And what is -- what is the responsibility,
what is the obligation of the utility to respond to
how many rounds of questions, given that there's a
time limt for us to approve a plan on an every-
three-year tinme period.

| just -- | don't want to burden the -- the
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1 rule with too nmuch specificity -- and it nmay be,
2 outside of the rule, there's some kind of a
3 gui dance or sonething, and -- I'min a little bit
4 of a conundrum here.
5 | -- | absolutely understand we need to nove
6 this thing forward, but | want to -- | want to be
7 certain that it works w thout com ng back next year
8 and saying, well, okay, we got the first round of
9 plans, but it's not quite right and we need to redo
10 this.
11 | -- | don't nean to just keep goi ng,
12 M. Chairman, but | -- | think there's -- is there
13 everything here that we need that's necessary, but
14 it may not be sufficient -- which is not to say |
15 don't support it.
16 "1l stand down for the nonent and, then,
17 hopefully, it will be to rest.
18 CHAI RMAN GRAHAM  Commi ssi oner Fay.
19 COWMWM SSI ONER FAY:  Thank you, M. Chairnan.
20 I'"'m-- I'"mgoing to have start buzzing before
21 Comm ssi oner Brown. She keeps stealing all ny --
22 ny points.
23 COMM SSI ONER BROMWN:  Got to be qui ck.
24 COMM SSI ONER FAY: | appreciate it.
25 | -- I did have -- well, let nme start with
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1 what everybody el se has said, the -- the parties

2 and the staff and everyone involved in this deserve
3 a lot of credit.

4 | sit on a critical infrastructure commttee

5 for NARUC, for the national association. And when
6 | go to these neetings, everybody wants to know

7 what Florida is doing.

8 And when | saw the Legislature -- and which |
9 tracked and -- and saw the passage of it. It's a
10 daunti ng chall enge to nove rul enmaki ng through this

11 process. And it's probably, in part, why when we
12 go down the |line here, everybody says, | don't want
13 to repeat the person before ne, but let ne add one
14 nore thing, right, to the evaluation -- because

15 that's the way rulemaking is, and it becones very
16 difficult to get it to the finish |ine.

17 But I think, you know, the Legislature

18 provided a clear directive here and they said they
19 want to inprove our -- our hardening or

20 under groundi ng or vegetation to reduce costs for

21 restoration. And | think that -- that nmakes sense.
22 And | think we need to keep that in mnd as we nove
23 t hrough the rul emaki ng process.

24 | think we're also at the proposed part, as

25 M. Rehw nkel pointed out earlier. And we -- we've
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1 got alittle ways to go to get it to the end. But

2 for nme, simlar to what Conm ssi oner Brown said,

3 the -- when -- what itens are actually broken out

4 in the recovery -- recovery, related to the base

5 rates -- | think that issue has been discussed a

6 lot. And so, | won't continue on it, but | think

7 that's really key.

8 And the other part that -- and | guess |'|

9 direct ny question toward the utilities -- is we've
10 got this debate of the specificity of the | anguage
11 and what's included in year one, two, and three.

12 And honestly, | mght be on ny own here, but I
13 was -- | didn't really think that specificity was
14 necessary in any of the three years, but |

15 recogni ze that there's been a |l ot of input, and the
16 first-year discussion about how that m ght be

17 val uabl e has been had t hrough the workshops and al
18 the various parties neeting.

19 So, when you | ook at the -- the potential of
20 havi ng year two and three as a different

21 specificity, my -- ny question is: Wat in that

22 | anguage allows us to be ensured that we will get
23 sone estimate of a -- of a rate inpact?

24 Because that's where | think -- when you talk
25 about that specificity, that, to nme, on the front
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1 end -- that's what's really inportant. And |
2 understand that m ght be able to change, but when |
3 | ook at the language, it -- it tal ks about that
4 estimate. How do you get there? How -- how do
5 you -- how are we ensured we see that?
6 MR RUBIN. | -- 1 think, Conm ssioner, that
7 what wi Il happen is we will, through the nunber of
8 projects, time to costs, we will -- we wll have a
9 total projected cost. And I think it will, then,
10 be i ncunbent upon us to determ ne what that rate
11 i npact will be on our custoners.
12 | think each utility wll have to do that
13 i ndividually for each of our custoners. It may be
14 through a di scovery request, but -- but | think
15 each utility will have to individually do that to
16 determ ne what the rate inpact will be on its
17 cust oners.
18 COW SSI ONER FAY:  kay. And --
19 M. Chairman --
20 CHAI RVAN GRAHAM  Sur e.
21 COMM SSI ONER FAY: -- another question. Thank
22 you.
23 My other question -- and | -- | understand the
24 I ssue about the recovery rates by TECO and the
25 ot her parties have now verified that. | -- | do
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1 have -- | will express, just publicly, I do have a
2 little bit of a concern. | -- | know there's sone
3 di scussi on about that being recovered in the base
4 rate.
5 | do think there's -- nmaybe a reasonabl e
6 person could differ in the interpretation of -- of
7 what the inplenentation requires in that statute
8 and, because of that debate, |I just want to be
9 m ndf ul that we have so many noving parts in this,
10 that | want to nake sure the rule that we put
11 forward is consistent and in line with what the --
12 the statute says.
13 And so, | think we need to be very careful
14 about expandi ng any of those interpretations,
15 potentially, because, like | said, we've -- we have
16 directive fromthe Legislature to nove this
17 forward, and it's a priority of theirs. And | want
18 to make sure we do that.
19 And | know the rul emaki ng process isn't easy,
20 and | knowit's not perfect, and that's probably
21 why nobody here has an exact rule that we want and
22 we're going to keep getting input on that, but | do
23 think seeing this today -- and -- and | apol ogi ze
24 if this was raised in the workshops and I m ssed
25 it, but -- but seeing this today, it's alittle
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1 concerning to ne to nmake that change, know ng that

2 there's still the potential that it could still be

3 recovered appropriately in base rates.

4 That's all | have. Thank you.

5 CHAI RMVAN GRAHAM  kay. My fell ow

6 Comm ssi oners have all been heard -- actually, |

7 t hi nk everybody has been heard.

8 | have to agree with M. Fay on that | ast

9 part. That's the one that | had a bit of concern
10 with as well; that | think we need to get as close
11 to -- we need to get as close to what they think

12 they -- the direction they gave us right off the

13 bat, and then, if we need to tweak later, we can do
14 t hat .

15 | think we should take a lunch break. | --

16 let's go wth about 45 mnutes. So, that's about
17 ten after, by that clock in the back. Hopefully we
18 can squeeze sonething out in that period of tine.
19 When we cone back, we need to nake specific

20 deci si ons on, nunber one, what we were just talking
21 about, what TECO cane -- | nean -- yeah, what TECO
22 cane up with, as far as how nuch detail on years

23 two and three -- we need to conme up with specifics
24 of how we want to go with that, and maybe a handf ul
25 of other things.
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So, fellow Conm ssioners, give that sone

thought. | hate to do this to our aides, but |

want to get Matt and John and Robert all over there

at the mcs. So, you guys are going to have to
rel ocate sonewhere and -- for you guys to get over
there, and so, when we get back here, we can nove
this thing al ong.

And we nay be able to get to the point where
it's done today or we may have to punt it back to
two weeks, but know specifically what changes we
want to make.

So, let's get back here by ten after one, by
that clock in the back. Thank you.

(Brief recess.)

CHAI RMAN GRAHAM  All right. | think we can
call this nmeeting back to order. | -- I think
everybody has been given the tine -- everybody has

been heard. And hopefully, during that |unch

break, sonmebody has cone back with sone ideas on

how to nove forward. And | believe Conm ssioner

Fay said that he may have an idea or two.
COW SSI ONER FAY: Thank you, M. Chairman.

| -- 1 don't know how you could read ny happi ness

here, cone back and get -- propose sonething.

So, ny -- ny thought, M. Chairman, is maybe
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1 if -- if I could nove forward with a notion on a
2 proposed rule with potential nodifications as to
3 staff's recommendati on for that proposed rule and
4 then allow the body to conment on those.
5 CHAI RMAN GRAHAM  Ckay.
6 COMM SSI ONER FAY: Ckay. So -- let ne get ny
7 list here. GCkay. So, M. Chairman, | would nove
8 for the acceptance of the proposed rule with the
9 proposed nodifications -- I'mgoing to -- I'm
10 probably going to point to sone lines to the
11 attachnent that's provided for the rule, if that's
12 t he easiest -- everybody have that?
13 CHAl RVAN GRAHAM I f you just give us a page
14 and nunber -- |ine nunber.
15 COVM SSI ONER FAY:  Ckay.
16 MR, BAEZ: Attachnent 8, Page 23.
17 COW SSI ONER FAY: It will be -- the first
18 change we have will be on (e) -- but let nme see. |
19 think it's (3) -- yeah, (3)(e) -- and let nme give
20 you a page nunber. So, Page 24, | think --
21 CHAl RVAN GRAHAM  Li ne 207
22 COW SSI ONER FAY:  Yep, Line 20. Exactly.
23 So, this -- this was the issue of specificity
24 that was debated. And there's sone proposed
25 | anguage -- and | guess | could probably -- | would
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1 make a snmall nodification to the proposed | anguage,
2 but I'lIl -- I'"Il read it for the record,
3 M. Chairman.
4 So, the -- or actually, to nake it easy --
5 whose proposal is this? Do you have a copy of
6 F- -- FPL's proposed changes?
7 CHAl RVAN GRAHAM | sure do.
8 COW SSI ONER FAY: Let nme work off that one.
9 It's probably easier. So, for the -- that (e)
10 there, | would accept those changes, with the
11 under standi ng that that Section 2 will provide the
12 appropriate information for a rate inpact.
13 And | do not have a position on the recovery-
14 cl ause changes. So, | would | eave themas staff --
15 as the proposed rule has been presented, but
16 "Il -- 1"l leave that open for discussion.
17 And then let ne tell you what other change |
18 have here.
19 CHAl RVAN GCRAHAM  Let's -- let's do this
20 change- by- change.
21 COW SSI ONER FAY: kay.
22 CHAl RMVAN GRAHAM  So, on that Section 2 that
23 you have there -- what was it that you were
24 changi ng there?
25 COMWM SSI ONER FAY: Sorry. On Section 2 -- you
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1 nean (e), No. 2?
2 CHAl RVAN GRAHAM  Yeah.
3 COMWM SSI ONER FAY: So, that was -- the
4 | anguage as read there would be: For second and
5 third years of plan, project-related information in
6 sufficient detail, such as estimted nunber and
7 cost of projects.
8 And then the | anguage there says, "under a
9 specific term" -- "under a specific program"” |
10 woul d say "under every specific program"™ And then
11 the rest would read as witten: To allowthe
12 devel opnent of prelimnary estimtes of rate
13 I npacts, as required under Subsection (3)(h) of
14 this rule, which is the rate-inpact | anguage.
15 CHAl RMVAN GRAHAM  Okay. | will second it for
16 di scussi on.
17 Conmi ssi oners, discussion on that notion?
18 Conmmi ssi oner C ark.
19 COMM SSI ONER CLARK: So, we're taking FPL's
20 proposed change under (2)(e) as it is witten.
21 CHAI RMAN GRAHAM  Under (3)(e), as it is
22 witten.
23 COW SSI ONER FAY: Correct, other than the --
24 t he change of "under a specific,” | would say
25 “under every specific program"” It's a m nor
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1 change, but the point being that, when that
2 information is presented for the rate inpact, it
3 woul d i ncl ude each type of program not just one.
4 COMM SSI ONER CLARK:  Ckay.
5 CHAl RVAN GRAHAM  Staff, coments? I1t's okay
6 to say you just don't like it.
7 MR, GRAVES: Well, no, we --
8 COMM SSI ONER FAY: It would be |ike ny high
9 school years, dating.
10 Go ahead.
11 (Laughter.)
12 MR GRAVES: Wll, no, we -- we continue to
13 support our recommendation, but that is sonething,
14 I think, that staff could nove forward and provide
15 a -- a thorough recomendation to the Conm ssioners
16 when that tinme cones.
17 CHAI RMAN GRAHAM  kay. O her Commi ssi oners?
18 Conmi ssi oner Brown.
19 COMM SSI ONER BROAN: | woul d just say that we
20 need to nake sure that, el sewhere in the changes
21 that reference "specific program -- | think
22 t hey' ve got anot her change on Page 3, where it's --
23 where it's projects -- | think we just need to be
24 consistent wth the proposal that you are
25 suggesti ng.
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1 COWMM SSI ONER FAY: Yeah, | agree with that.
2 And then the -- the other one that -- the
3 set -- the recovery -- the stormprotection cost-
4 recovery clause also has its own changes.
5 CHAl RVAN GRAHAM  Mary Anne, is that a
6 sufficient notion?
7 M5. HELTON. Well, let ne nmake sure |
8 understand it. | think Conm ssioner Fay's notion
9 is to nove that you accept the proposed rule as
10 recommended by staff with the exception of
11 Subsec- -- or Paragraph 3(e). And there, you
12 accept Florida Power & Light's changes with the
13 exception of, in the last No. 2, that you change
14 "under a specific progranf to "under every specific
15 program "
16 It was unclear to ne whether, on (3) -- (4)(c)
17 whet her Conm ssi oner Fay was al so striking "and
18 projects," as suggested by Florida Power & Light.
19 COW SSI ONER FAY:  Yes, | woul d.
20 And then the last part, | would not -- the --
21 the storm-- the next part that says "storm
22 protection-plan cost recovery" -- | would not
23 strike "projects" out of there.
24 M5. HELTON. So, you would -- you're
25 suggesting that you approve staff's recomendati on
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1 with respect to --
2 COW SSI ONER FAY:  Everything el se.
3 M5. HELTON:. -- "project"” versus "plans" in
4 t he second rule.
S COW SSI ONER FAY:  Yep, correct.
6 M. Chairman, | -- | -- | know | mght be
7 opening the flood gates, but |I would al so wel cone,
8 | guess, any further comments fromthe body.
9 CHAI RVAN GRAHAM  OPC?
10 MR, REHW NKEL: Conmi ssioners, if -- if
11 that's -- that's adopted, that kind of guts the
12 rule -- the value we saw in the staff's
13 reconmendati on on the rule.
14 W feel very strongly about the detailed
15 information in the first round. W really do. And
16 | believe that this is going to create -- create
17 the potential for further proceedings here.
18 There's a -- for -- this could go out on the
19 31st and not -- and that would be the end of it,
20 but that -- that's -- that's a deal - breaker for us.
21 | can tell you that right now That -- that's
22 just -- I'mbeing frank about it.
23 CHAl RVAN GRAHAM  No - -
24 COMM SSI ONER FAY:  Yeah, that's fine.
25 MR. REHW NKEL: Yeah.
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1 COMM SSI ONER FAY: And that's why | -- that's
2 why | asked. | nean, | think -- | think every
3 third year, you'll have that additional detailed
4 information, and | think it wll allow for an
5 eval uation that's appropriate.
6 And | -- | have sone strong feelings about not
7 zoning in on specific projects that are, then,
8 bei ng changed. It causes a |ot of conplications in
9 the data, but you know, that's why we'll nove
10 forward with nmy notion and, of course, see who
11 supports it.
12 MR REHW NKEL: | could also add that -- if
13 ["m-- 1 could have m sunderstood Conm Ssi oner
14 Cl ark because we had a proposal in there -- because
15 | think you have the discretion, under the rule,
16 under the statute to -- it says, at |east every
17 three years.
18 You just say update -- you have the discretion
19 to require themto update the plan every three
20 years, and you get to the sane spot and that was, |
21 think -- maybe | m sunderstood Comm ssi oner
22 Pol mann's issue -- but that would be our fix for
23 that, but -- you know, | -- | appreciate
24 Comm ssi oner Fay's perspective on that.
25 | -- I just -- we really -- we feel like the
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first time around, when -- when you're trying to
understand this and tease everything out, it's --
it's better to be safe than sorry and get the

I nformati on.

And | think you can retain for yourself the
flexibility to go to the nore-generic information
and not require the level of detail at work, but
there's so nmuch noney involved that | think the
addi tional effort and cost to give the details
is -- iswrthit, and | think it overrides any
custoner confusion, but that's our view

COW SSI ONER FAY:  kay.

CHAI RMAN GRAHAM | nean, | look at it this
way: As everybody said -- everybody has been given
plenty of time to reviewthis. There's been plenty
of open conversations. And we're at an inpasse.

So, we need to nmake a deci sion one way or the other
because, if we had gone the other way, then they
woul d be having the sane conversation you' re having
ri ght now.

And so, if we need to get sonething by the
30- -- the 30th, 31st, we're going to get sonething
done. And if it needs to go to that next |evel or
to -- to a different building, then that noves us

f or war d
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Uilities, any comments?

MR RUBIN. The only coment | woul d have --
this is Ken Rubin for FPL -- is to Conm ssioner
Fay's coment on the -- on the .031 rule, |eaving
projects in for projected costs for subsequent
year -- if the Conm ssion votes on the notion and
approves that, that project-level detail wll not
be provided or avail able for that subsequent year.
So, | just wanted to point that out.

COMM SSI ONER CLARK:  We're strictly discussing
the .030 right now, we haven't gotten to .031 -- or
are we taking themtogether? That's ny question.

CHAl RVAN GRAHAM  No, we're just -- we're
doi ng them separ at e.

COW SSI ONER CLARK: Right. Ckay.

COMWM SSI ONER FAY: Yeah. So, we're going to
wait on that, but --

MR RUBIN: Okay.

COMM SSI ONER FAY:  Yeah -- thank you.

CHAI RMAN GRAHAM  kay. Any other utilities?
Any ot her Conm ssi oners?

We've got a notion on the floor, duly
seconded. All in favor, say aye.

(Chorus of ayes.)

CHAIl RVAN GRAHAM  Any opposed?
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By your action, the notion is carri ed.

Comm ssi oner Fay, do you have anot her notion?

COW SSI ONER FAY: M. Chairnman, so
25-6.031 -- let ne nake sure I'mon the right page
here -- Page 5 -- and | think this is what
M. Rubin was tal king about. So, if you -- based
on the -- the changes that were nmade in the
previous rule, to be consistent here, you would
strike these two sections because that woul d be
a nod- -- that -- that would be a nodification from
staff's proposed rule. So, it would be Sections --
or (c) there.

CHAl RVAN GRAHAM  So, you're just going to
be -- you're -- as -- as this handout shows, is
striking "and project" on both.

COW SSI ONER FAY: Except those two changes,
correct.

CHAl RVAN GRAHAM  Ckay.

COW SSI ONER BROMWN:  Second.

CHAl RVAN GCRAHAM  It's been noved and second.

Furt her di scussion, Conm ssioner Brown?

COMM SSI ONER BROMN: | just want to address
the -- one of the topics that we tal ked about was
the cost recovery related to devel oping the pl ans.

|"mconfortable with -- M. Breman, |'m confortable
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1 with staff's assertions that the rule is silent

2 wWith respect to that and feel that the | OUs can

3 request recovery of the increnental costs in the

4 cost-recovery proceedi ng, and the Conm ssion can,

5 then, weigh in on whether or not they are eligible

6 for recovery.

7 So, I"mconfortable with your assertions. |

8 don't think we need to nmake any changes.

9 CHAl RVAN GRAHAM  OPC? Utilities?

10 Commi ssi oner Pol nann.

11 COW SSI ONER POLMANN:  Thank you,

12 M. Chai r man.

13 As has been nentioned, we are under a tine

14 constraint. And also it's been said the -- that no
15 rule is going to end up being perfect. And I am--
16 | amtrusting in -- in the inplenentation process,
17 at this point, and in the expertise of staff to --
18 to be able to apply the rule inits final form the
19 proposed rule here, and then whatever is finally

20 adopt ed.

21 So, I"'mconfortable noving forward with this
22 particul ar cost recovery and going through the

23 cl ause process. And -- and |I'mconfident that the
24 utilities wll be fully cooperative with the staff
25 and -- and be able to provide all the information
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1 that's necessary.
2 | -- | do have sone concern, which | raised
3 earlier, about the process, but | -- I"Il -- "Il
4 sinply state ny confort with the staff's ability to
5 get that information and the utility's comm t nent
6 to provide that.
7 Thank you, M. Chairman.
8 CHAI RMVAN GRAHAM  Any further discussion?
9 MR. FUTRELL: M. Chairman?
10 CHAI RVAN GRAHAM  Yes.
11 MR, FUTRELL: Mark Futrell with staff.
12 | just want to just nmake sure we are clear
13 about -- you know, the staff can -- as Conm ssi oner
14 Pol mann nentioned, the staff will work with the
15 rule that the Conmm ssion approves and neke sure the
16 i ssues are fully devel oped and presented to you
17 with a full record of evidence for you to vote on
18 and neet the statutory obligations.
19 | just want to nake sure we're -- we're
20 clear -- at least it's on the record -- the
21 consequences of -- of this change and scaling back
22 the detail is that it -- while we can work with it,
23 we see it as a risk of increasing the potential for
24 di scovery challenges, lit- -- potential litigation.
25 It just introduces the risk of conplicating
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1 those -- those clause dockets in the future.
2 But again, we'll be prepared to work with the
3 rule and inplenent as -- as with the adopted rule
4 that cones out of this process, but | want to nake
5 sure we're clear about -- about that was the intent
6 of staff throughout this rule process, and what we
7 presented to you today was to try to give you al
8 the tools and information to nake an inforned
9 decision, and also to try to nake these processes
10 as efficient as possible.
11 But again, it's -- it a lot of unknowns.
12 We're all stepping out into sonething that's new,
13 and we will be flexible and work with all the
14 parties going forward.
15 CHAl RVAN GRAHAM | -- | can't speak for
16 everybody else, but | fully agree. | understand
17 where you're comng from but as | said earlier for
18 the last notion, we need to nove forward. And it's
19 not like we're -- we could sit here for another --
20 five nore hours and still be back at the sane
21 poi nt .
22 Comm ssi oner Brown.
23 COW SSI ONER BROMWN:  Well, | -- 1 have to
24 respond to M. Futrell. | th- -- | appreciate al
25 of the work that you guys have done and | -- | do
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Premier Reporting (850)894-0828 Reported by: Andrea Komaridis



108

1 feel that there are plentiful checks and bal ances
2 here of -- inthe -- in the public interest that
3 protect -- again, we are going to have so nuch
4 opportunity to review the projects, the costs
5 associated with the projects. W're going to get
6 annual reports.
7 | think this process and the final product
8 that we are about to vote on is as transparent -- |
9 | ove detail. | ama big proponent of detail, but
10 the detail has to be accurate. And to throw out
11 proj ections that are so speculative in nature could
12 cause nore confusion to the general public than
13 good.
14 And we w Il get that necessary information to
15 be as transparent -- | have the utnost faith in
16 staff and the discovery process that -- we'll have
17 two hearings. So, there are so many protections
18 here for all of the parties involved.
19 COMM SSI ONER FAY: | just have a few cl osing
20 comment s.
21 CHAl RVAN GRAHAM  Before or after we vote on
22 your notion?
23 COMM SSI ONER FAY: W can do it after.
24 CHAI RMAN GRAHAM  Okay. Any further
25 di scussions on the notion on the floor?
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1 Al in favor, say aye.

2 (Chorus of ayes.)

3 CHAI RMVAN GRAHAM  Any opposed?

4 By your action, you have approved the second

5 Fay noti on.

6 M. Fay.

7 COW SSI ONER FAY: Thank you. And | -- and |

8 appreciate all the comments fromthe staff and --

9 and the parties. | -- 1 realize the difficulty of
10 doi ng sonething when the initial first year is

11 going to be very challenging for everybody, for the
12 staff, the Comm ssion, for the parties that are

13 involved in there. And | hope, through the

14 rul emaki ng process, if there are areas of

15 I nprovenent to be nmade, they'll be nade.

16 And the one thing about rulemaking is it's --
17 it's never conpletely done, right? So, there's

18 al ways a potential of a rule -- rule being revi ened
19 and having different interests to inprove what

20 we're going to do forward.

21 But | don't think that those conplexities and
22 chal l enges are worth del aying the inplenentati on of
23 sonething that the Legislature has directed us to
24 nove forward. And, to ne, that's a key conponent
25 of what our obligation is to do here.
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And | will, for -- for what it's worth, |I'm
i ke comm ssioner Brown. | have details, right --
i ke, I have every comment from everybody that put

forward and everything that was added as we went
down the line for potentials of inprovenents.

| have a lot of questions about the timng
conponents. | think OPC rai sed sone very
legitimate issues that relates to that. | think

the flexibility is something that wll allow us to

navigate that and I -- | don't believe it will be
perfect at first. | think it will need a | ot of
wor k.

| know sone people may be -- OPC included --

have sone scars fromthe Nucl ear Cost Recovery
where dates got noved and noved and noved. And |
think there's going to take sone process to figure
out how the -- what the best way is to nove this
forward

And so, we |look forward to continuing hearing
f eedback as the rule noves forward. And |
appreciate all the tine that everyone spent
because, | believe, w thout two workshops and
wi t hout an openness fromstaff to hear all the
different interests, we don't get here today.

|"ve said this before. | meet with a | ot of
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1 people froma lot of different states that work
2 wWth utility commssions. |'ve worked on a |ot of
3 litigation and regulation. Mwving a rule forward
4 inthis time line is very inpressive and it's very
5 chal l enging, and that's why we've had so nany
6 comments today about ways to inprove it.
7 And | think the Chair nmay have said it best.
8 We could be here for weeks debating the specifics
9 about it, but at sone point, we're going to have to
10 i mpl enment this rule and see how we can inprove it.
11 So, | appreciate everyone's work on it.
12 Thank you for the tinme, M. Chairmn.
13 CHAI RMVAN GRAHAM  Mary Anne, do we need to
14 nove the rule as proposed twi ce anended or we're
15 just kind of good where we are?
16 M5. HELTON: | guess | just want -- those wll
17 be the only changes to the rule. Then | think you
18 have propo- -- approved staff's proposal with the
19 changes recomended by or noved by Comm ssi oner
20 Fay, and | don't think you need to do anyt hing
21 el se.
22 CHAl RVAN GRAHAM  Ckay. So, in other words,
23 you' re sayi ng we're adjourned?
24 (Laughter.)
25 CHAl RMAN GRAHAM  All right. So, we're
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adjourned. W're going to start the ten-year site
plan here in this room in ten mnutes, which is
ten mnutes until 2:00.

Thank you very nmuch. Thank you all for your
time. And thank you for all the pink shirts and
ties and dresses.

Drive safe.

(Agenda item concl uded.)
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