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1 PROCEEDI NGS

2 THE COURT: Well, it's a big group. It's

3 bi gger than | amused to as of |ate.

4 Today is Friday, | believe, the 20th of

5 Decenber. We are here for an adm nistrative

6 hearing in the case of the Ofice of Public

7 Counsel -- where is Public Counsel here?

8 MS. FALL-FRY: Right here.

9 THE COURT: Right there.

10 And i ntervenor, Florida Industrial Power Users
11 Group, represented by the Moyle firmover there,

12 versus Florida Public Service Conm ssion as

13 Respondent, and Fl ori da Power & Light Conpany, Gulf
14 Power Conpany and Duke Energy Florida, LLC, as

15 I nt ervenors.

16 My nane is Janes Peterson. | amthe

17 Adm ni strative Law Judge that's been assi gned here
18 today, and I will be presiding over the hearing

19 t oday.

20 | assunme it's going to be a one-day hearing.
21 What do we think? Ofice of Public Counsel, one
22 day hearing?

23 M5. FALL-FRY: W are prepared for one day.

24 THE COURT: Ckay. Are we going to have a

25 realtinme reporting, is that what we have here? |Is
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1 it realtime? Because, you know, the statute
2 requires us to have a ruling wthin 30 days of the
3 end of the hearing, and if we end today, that neans
4 it wll be due the -- let's see, that would be --
5 let's see, 30 days would be the --
6 M5. FALL-FRY: January 19t h.
7 THE COURT: -- the 19th of January, so -- and
8 your proposed recomended orders woul d be due 10
9 days fromtoday. So the parties -- | don't know
10 what you are going to do as far as an expedited
11 transcript, you think we can get it all done in
12 that tinme?
13 M5. FALL-FRY: | believe so.
14 THE COURT: Ckay. Now, would the parties and
15 Is their representatives please identify
16 thensel ves, starting with the Ofice of Public
17 Counsel ?
18 M5. FALL-FRY: | amA Mreille Fall-Fry with
19 the O fice of Public Counsel, here with Tad David,
20 Charl es Rehwi nkel and J.R Kelly, the Public
21 Counsel .
22 THE COURT: Ckay. So the |ast nanes again of
23 the others were?
24 M5. FALL-FRY: David, Rehw nkel and Kelly.
25 THE COURT: Kelly, okay.
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting

(850)894-0828 Reported by: Debbie Krick



1 The Intervenor aligned with the Petitioner,
2 Florida Industrial Power Users G oup, M. Myle.
3 MR, MOYLE: That's right.
4 Good norning, Your Honor. Jon Moyl e on behalf
5 of Florida Industrial Power Users G oup, FlIPUG
6 And Karen Putnal is with ne as well. | would like
7 to note that she will be involved as well in this
8 case.
9 THE COURT: Ckay. Anyone else from-- this is
10 from-- are you aligned with Florida Industrial
11 Power Users G oup?
12 M5. HARPER: No, sir.
13 THE COURT: Ckay. So Florida Public Service
14 Conmm ssi on?
15 M5. HARPER: Yes. That's us.
16 Your Honor, | am Adria Harper with the Public
17 Service Conmm ssion, and | am here with Andrew Ki ng
18 and Samant ha G bul a.
19 THE COURT: And where is Ms. Cibula? Ckay,
20 because | saw your nane on the pleadings as the
21 mai n one.
22 MS. HARPER: Al so our CGeneral Counsel is here,
23 Keith Hetri ck.
24 THE COURT: M. Hetrick?
25 MR HETRICK: Yes, sir.
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1 THE COURT: Ckay. Intervenors aligned with
2 the Public Service Comm ssion, first Florida Power
3 & Light Conpany, FPL.
4 MR. GONZALEZ: Yes, Jason Gonzalez with Shutts
5 & Bowen, representing FPL and Gulf. And |I am here
6 with ny |aw partner, Dan Nordby and Anmber Nunnally,
7 and we al so have Ken Rubin who is in-house counsel
8 with FPL.
9 THE COURT: |Is M. Rubin at the table there?
10 MR RUBIN. | amright here, Your Honor.

11 THE COURT: GCkay. M. Rubin, and who el se

12 s --

13 MR, GONZALEZ: Al so Dan Nordby --

14 THE COURT: Yes, Dan Nordby.

15 MR, GONZALEZ: -- and Anber Nunnally, who is
16 also with Shutts & Bowen.

17 THE COURT: |Is she here?

18 MS. NUNNALLY: Right here.

19 MR, GONZALEZ: Qur witness Dave Bromey is

20 al so here.

21 THE COURT: Ckay. How about Duke Ener gy

22 Fl orida, LLC?

23 MR. BERNI ER°  Morni ng, Your Honor. Matt

24 Bernier with Duke Energy Florida.

25 THE COURT: Ckay. Anyone el se?
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10

1 MR. BERNIER: No, sir.
2 THE COURT: | get ny power from Duke Energy if
3 that's a problem | don't think it's a contractual
4 pr obl em
5 MR. BERNIER: Not with ne.
6 THE COURT: One thing | appreciate | just say
7 Duke Energy on the, you know, on the check that |
8 send in.
9 Tanpa El ectric Conpany, or TECO
10 MR. MEANS:. Good norning, Your Honor. Ml colm
11 Means with Ausley McMull en here on behal f of Tanpa
12 Electric, and | also have here wth ne Ji m Beasl ey
13 fromthe Ausley McMullen firm
14 THE COURT: M. Beasl ey.
15 MR. BEASLEY: Yes, sir.
16 THE COURT: And | saw Jeffry Wahl en was as
17 | east listed, is he not here today?
18 MR. MEANS: He is not here today.
19 MR, NORDBY: Judge, Dan Nordby from Shutts &
20 Bowen.
21 THE COURT: Yes, sir.
22 MR. NORDBY: Russell Badders from Gulf Power
23 I n-house counsel is here as well.
24 THE COURT: From Gulf Power, yeah, let's see
25 go which one -- and his nane in-house was -- what
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1 was hi s nane?
2 MR. NORDBY: Russell Badders.
3 THE COURT: Ckay. The issue at this
4 proceedi ng i s whether proposed rules 25-6, et
5 cetera, | amnot going to list all of the nunbers,
6 but there are one, two, three, four, five rules at
7 I ssue, the 6.030 and sone subsections, and the
8 6. 031 and a coupl e of subsections.
9 As part of this proceeding, the petitioner and
10 party aligned with the petitioner nust show t hat
11 t hey have standing to challenge the proposed rules,
12 and | understand that.
13 The -- in this case, the burden of proof, the
14 O fice of Public Counsel, nust denonstrate under
15 Section 120.56(2)(a) by a preponderance of the
16 evidence that it will be substantially affected by
17 the proposed rules, or the folks they represent, |
18 am assum ng the consuners.
19 Respondent is contesting that intervenors
20 Florida -- howam| going to refer to then?
21 Florida Industrial Power, they are contesting
22 I ntervenor standing to challenge the proposed
23 rules; therefore, Florida Industrial Power nust
24 proof under Section 120.56(2)(a) by a preponderance
25 of the evidence that it will be substantially
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1 af fected by the proposed rul es.
2 | see there is a last mnute, but | understand
3 they cane in last mnute | ast week, request to
4 dismss and | amgoing to discuss that whether we
5 are going to -- | think what we are going to do is
6 probably take that and weave that into the facts as
7 they cone before us today as opposed to -- you
8 know, | amnot going to rule on that off the cuff,
9 okay.
10 So, petitioner is challenging the proposed
11 rul es as opposed to existing rules, therefore,
12 respondent nust prove under Section 120.56(2)(a) by
13 a preponderance of the evidence that the proposed
14 rules are not an invalid exercise of del egated
15 | egi slative authority as to, you know, the
16 objections raised in the petition to determ ne the
17 invalidity of the proposed rules, and those are
18 agai n 25-6.030 and 25-6. 031.
19 So | see there is pending notions, and the
20 notions are both filed -- let's see | have them
21 here -- by Florida Power & Light Conpany, so who is
22 goi ng to argue?
23 MR, NORDBY: Judge, Dan Nordby from Shutts &
24 Bowen. | will argue the one directed to the
25 Florida Industrial Power Users G oup standing. |
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1 may call them FIPUG if that's acceptable
2 THE COURT: That's -- let's see, it's Florida
3 I ndustrial, I amgoing to call them Florida
4 I ndustrial, because | get m xed up with acronyns,
5 but you can do that.
6 And, you know, to shorten it, | have read the
7 notion, and the notion is really, you know, points
8 towards their lack of standing, which they have to
9 prove in this case anyway, you know, as soneone
10 representing a group. |Is there anything nore other
11 than what's set forth in the witten notion that
12 you woul d |ike to point out?
13 MR, NORDBY: Very briefly, Judge. |
14 appreci ate that you have read the notion.
15 THE COURT: Sure.
16 MR. NORDBY: And | know you have read as wel |l
17 the Public Service Conmi ssion's objection to their
18 have intervention, which set out at greater |ength
19 all of the case | aw and standi ng.
20 THE COURT: Right.
21 MR, NORDBY: The prinmary point nade in our
22 nmotion is that given the wtnesses and exhibits
23 di sclosed in the parties' joint prehearing
24 stipulation, FIPUG Florida Industrial Power Users
25 G oup, cannot prove their standing. There is no
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com
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1 opportunity for themto provi de conpetent,

2 substantial evidence that's not hearsay that would

3 support their standing to participate in this

4 proceedi ng. For that reason, we would object to

5 their participation at the outset.

6 If they don't have standing, if they don't

7 have a witness who can testify that they have a

8 substanti al nunber of nenbers who woul d be

9 substantially affected, we would object to their

10 havi ng counsel here on behalf of a party w thout

11 standing to cross exam ne w tnesses and del ay what
12 already is a trial that we are trying to conpress
13 into a single day.

14 | don't have other |egal argunent beyond that,
15 but wanted to set the stage in addition what's in
16 our witten filing that they don't have anyone on
17 their witness list who is capable of providing

18 evidence as to their standing. And in your order
19 granting intervention, you specifically disclosed
20 that they would be required to provide --

21 THE COURT:  Sure.

22 MR, NORDBY: -- proof of standing at the final
23 hearing. They may point to sone interrogatory

24 answers this they, thensel ves, served, which of

25 course woul d be hearsay in this proceedi ng, and not
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1 hearsay that woul d nerely explain or suppl enent

2 ot herw se adm ssi bl e evidence. So there would be

3 no conpetent, substantial evidence in the record

4 t hat woul d support their standing.

5 THE COURT: M. Myle or Ms. Putnal.

6 MR. MOYLE: Well, | think your initia

7 comments conming in were on the mark at the start

8 here. W understand what our burden is, and we

9 will make every effort to try to neet it.

10 W do have a verified answer to interrogatory
11 that will cone into evidence that says, you know,
12 FI PUG i s an organi zation of large industrial

13 menbers. That we have been participating in

14 proceedi ngs before the Florida Public Service

15 Comm ssi on, before the Legislature, before the

16 Fl ori da Suprene Court for decades. It details, you
17 know, the nunber of nenbers, and it provides, we

18 believe, information that's sufficient to establish
19 our obligation and burden of standing.

20 W are going to object, and the PSC, the

21 practice of the PSC is just about everything cones
22 into the record. | think the better course would
23 be et the record devel op, and we understand what
24 our burden is, and we wll endeavor to try to do

25 it. If we doit, then we do, and if we don't, we
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com
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1 don't. But | think rather than prematurely nake a
2 deci sion you should let the record devel op.
3 THE COURT: And on that ground just right now,
4 denied w thout prejudice, they still need to prove
S st andi ng.
6 And | did note that in the prehearing
7 stipulation that Florida Industrial did, indeed,
8 participate in the Novenber 5th hearing and
9 presented evi dence and argunment in opposition with
10 the proposed rules already. They are already in
11 here. That doesn't mean that they win on their
12 standing requirenent, but I will hear it, and | do
13 know t he standards for the standing, but | am sure
14 you will point themout to ne again.
15 So what we will dois we will just |eave that
16 to standing. The participation of Florida
17 I ndustrial | don't think is going to sl ow down
18 t hese proceedings, and | think it would be slowif
19 we took that issue upfront and tried to deal with
20 that, so | amnot going to do that. | amjust
21 going to let it interweave, but your notion is duly
22 not ed, and naybe the evidence isn't there, so we
23 will find out.
24 MR. NORDBY: Thank you, Judge.
25 WIIl there be an opportunity to take that up
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com
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again after the close of their case in chief, after
t hey have had the opportunity to put on any
evi dence?
THE COURT: If you would like to reassert it
and point out, but you will also have a chance
to -- you nean as far as them not even preparing a
proposed final, not a proposed recommended order?
MR, NORDBY: Exactly, if they have not put
forward sufficient proof of standing at the close
of their case in chief, then we would object again,
and understanding your ruling to their
participation in the remai nder of the proceeding,
Cross-exam nation of witnesses in the respondent's

case and so forth.

THE COURT: | nean, that's -- M. Myle.
MR. MOYLE: Well, | guess that kind of gets us
i nto anot her issue, | think, but my understanding

Isis that in this case that the Ofice of Public
Counsel has put forward a petition and kind of a
prima facie case, So in ternms of who goes first, |
was under the inpression -- | think in the
stipulation it says that the Public Service

Comm ssion is going first wwth respect to who's
putti ng on evidence when.

So, you know, we would like to ask sone of the

114 W. 5th Avenue, Tallahassee, FL 32303
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1 guestions of the Public Service Conm ssion

2 W tnesses. You know, | think a question of the

3 Public Service Comm ssion about FIPUG is surely

4 sonet hi ng that can be asked, and those fol ks know

5 FI PUG and can surely participate and answer that

6 questi on.

7 | think, frommy understanding of it, the way

8 this is going to play out is opening statenents,

9 and then we will have an opportunity for the Public
10 Service Commission to put on their case, and then
11 FIPUG after the Public Counsel, Ofice of Public
12 Counsel puts on their case.

13 THE COURT: Yeah, and, you know, | don't know

14 that we can tease out a party. |If there is an

15 opportunity and you want to nmake that argunent, but

16 I amthinking the way the proceedings will go

17 today, there will probably still be an opportunity

18 to give evidence throughout. | don't know, you

19 know, as far as this, that and the other. W wl]l

20 j ust see.

21 If there is an opportunity and you feel that

22 it"s right, | amnot going to prevent you,

23 obviously, frommaking the notion, and I wll| hear

24 it.

25 MR, NORDBY: | am sure, Judge.
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1 THE COURT: But w thout prejudice and subject
2 to, again, Florida Industrial has to show standi ng
3 in this proceeding, as really all parties. | think
4 the Ofice of Public Counsel has to show standing
5 as well. And that's been objected to.
6 So I think we are going to hear that evidence,
7 and | can probably -- | wll probably deal with it
8 in the final order as opposed to here today, but we
9 will see.

10 MR, NORDBY: Thank you, Judge. | don't have
11 anything further on that notion.

12 THE COURT: Ckay. W do have the notion in

13 limne, the scope of expert testinony.

14 | have read that nmotion. | can hear it, but |
15 can tell you ny -- | don't nean to tell you what ny
16 ruling is before you have a chance to argue it, but
17 it mght shorten the tine.

18 | will allow you to raise the objections as

19 the testinony proceeds. |If he didn't disclose and
20 you can show that he didn't disclose, | was just

21 wondering, did the expert -- did you asked the

22 guestion: Are there any other opinions, and you

23 feel that there m ght be opinions that were not

24 di scl osed that are going to be issued here today,
25 and we will take those up when we do, you know,
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1 when they cone up.
2 That's ny ruling on that. If you want further
3 argunment, | think my ruling would still be the
4 sane.
5 M5. NUNNALLY: Yes, sir. Anber Nunnally from
6 Shutts & Bowen on behalf of Florida Power & Light
7 and Gul f Power.
8 W did want to point out that at M. WIIlis'
9 deposition, that's OPC s witness that they
10 di sclosed that they intend to call today, he was
11 asked if he did have any additional opinions or any
12 additional testinony that he would offer today, and
13 he said he did, but that information was not
14 di scl osed after further questioning, and it wasn't
15 di sclosed in any further witten discovery from
16 OPC. So we do have reason to believe that he may
17 testify to things today that were not discl osed
18 during discovery, and as you know, that's --
19 THE COURT: | haven't seen his deposition.
20 Did he say: | do have other opinions but I am not
21 going to tell you what those are, or did he --
22 M5. NUNNALLY: He said: | have additional
23 things that | may testify to, and his counsel would
24 not allow us to ask any further questions about
25 what those may be, and said that it was privileged,
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1 actual ly.
2 THE COURT: Well, | nean, you know -- in other
3 words, | think ny ruling stands the sane. [It's not
4 deny --
5 M5. NUNNALLY: Under st ood.
6 THE COURT: ~-- it's denied in that it's not
7 going to be limne, but at the sane tine, as it
8 conmes up, you can nmake argunent and | w ||
9 certainly listen to it.
10 MS. NUNNALLY: Under st ood.
11 THE COURT: | nean, you know, your point of
12 trial by anmbush was well taken, and if it's
13 sonet hi ng that shoul d have been di scl osed that
14 wasn't and it's a new opinion, we will deal with
15 it.
16 V5. NUNNALLY: Ckay.
17 THE COURT: Ckay.
18 MS. NUNNALLY: There is one other aspect of
19 our nmotion we did want to nmention, which is that we
20 asked for you to limt M. WIIlis' expert opinion
21 testinony solely to the subject of accounti ng.
22 During his deposition, he acknow edged that that's
23 his only area of expertise, but he did offer sone
24 opi ni ons about how the utility conpani es can or
25 shoul d act with respect to storm hardeni ng pl ans
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1 and projects, but that would be unreasonabl e for
2 himto testify as an expert on those subjects
3 because he acknow edged he is not an expert in
4 engi neering and he has never worked for one of the
5 public utility conpanies, so there would be no
6 reasonabl e basis for himto offer an expert opinion
7 on those subjects.
8 So we would just ask that you enter a genera
9 order -- or enter an order prohibiting himfrom
10 testifying as an expert on anything other than
11 accounti ng.
12 THE COURT: Again, to tease that out at this
13 stage is really inpossible. | need to hear the
14 testinony and see -- sonme of it nay be |lay w tness
15 testinony that goes along with his expertise, and
16 maybe he will be able to give, you know, at |east,
17 you know, fact evidence with that regard as opposed
18 to his expertise.
19 So we will see, | nean, we will see how it
20 t eases out, but --
21 MS. NUNNALLY: We will be prepared.
22 THE COURT: -- accountants' expertise
23 soneti mes have ot her aspects that involve an
24 i ndustry that they have been involved in. | don't
25 know. | haven't heard the witnesses. | haven't
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1 reviewed his resune, nor have | heard a voir dire
2 of him but we wll nake those decisions as his
3 testi nony cones up, okay?
4 M5. NUNNALLY: Thank you.
5 THE COURT: Ckay. So let's see where we are
6 her e.
7 There is -- | amassumng there is no
8 i nvocation of the rule, sequestration, is there?
9 Does anyone want to do that?
10 MS. FALL- FRY: No, Your Honor.
11 THE COURT: So everybody is good within 30
12 days of the hearing -- wwthin 10 days of this
13 hearing to prepare your proposed final order?
14 MR, NORDBY: We would candidly prefer |onger
15 time if you would entertain that.
16 THE COURT: | amjust |ooking at the
17 requi rements of the statute, and | believe it says
18 that | need to render an opinion 30 days after the
19 ruling -- | mean, after the hearing. So | don't
20 know a way around that. | think there is probably
21 ways that we could fudge that, but |I don't believe
22 there is -- unless soneone wants to give ne sone
23 good, you know, |egal argunent on that.
24 MR, NORDBY: Judge, | agree. The statute
25 requires a final ruling within 30 days. Sone past
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1 rul e challenges in which | have participated, the

2 parties have submtted their proposed final orders,

3 say, 20 days after the hearing, with the transcript

4 filed earlier than that. | know that gives you

5 less time with the benefit of our proposed orders,

6 but --

7 THE COURT: It does. | nean --

8 MR, NORDBY: -- if you would entertain that.

9 THE COURT: Yeah, and as far as entertaining
10 that, if someone needs -- soneone needs to give ne
11 a legal argunent. Maybe it's those cases that say
12 anyone can wai ve anything, but | don't know if it
13 applies to this particular provision.

14 MR, NORDBY: Judge, | think the Uniform Rule
15 106. 215 allows you the ability to set the deadlines
16 for post-hearing filings. That doesn't affect the
17 date by which you nmust rule, but | believe that

18 that would give you the discretion to set our

19 deadlines for filing our proposed orders.

20 THE COURT: 106 what?

21 MR. NORDBY: | believe it's 28-106.215, the

22 authority of the presiding officer to set deadlines
23 for proposed hearing nenoranda and proposed orders.
24 THE COURT: Wthin the tine designated by ne,
25 because it doesn't -- you don't have a statutory
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1 time for your PFGCs.
2 MR. NORDBY: That's correct, Judge.
3 THE COURT: | mght split the difference with
4 you. | will consider it, you know, 15 and 15, so,
5 you know, we will both have the sane. So we w ||
6 see.
7 MR. NORDBY: Thank you, Judge.
8 THE COURT: Ckay. Agreed exhibits. | see
9 there are a lot of joint exhibits. | saw the
10 O fice of Public Counsel was concerned that they
11 hadn't had a chance to -- that they didn't think
12 the parties had appropriately raised objections, is
13 that still outstanding, that issue?
14 MS. FALL-FRY: That's correct.
15 There has been sone confusion as whether the
16 joint stipulated exhibits are truly stipulated or
17 whet her there are sone reservations to sone of the
18 exhibits, and we are just trying to seek clarity
19 because it was near five o' clock so we just let it
20 roll the way it was.
21 THE COURT: Ckay. Well, true exhibits stil
22 doesn't take care of the hearsay issue, right?
23 MS. FALL-FRY: Correct.
24 THE COURT: | nean, everybody under st ands
25 that, and | don't know how you play it out in your
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1 adm ni strative proceedi ngs, but generally | say
2 that, you know, | can take in -- even if it's not
3 objected to, if it's hearsay, it's still not good
4 evi dence for purposes of ny findings, but, | nean,
5 this is, you know, primarily going to be | ega
6 argunment. | understand that. But | amsure there
7 are some facts that color it.
8 So with that, | -- do you want to go down the
9 list, or do we want to just take them as they cone
10 in? Wat would you like to do? | have got the
11 list here.
12 MR, NORDBY: Judge, Dan Nordby, from Florida
13 Power & Light.
14 | think you stated the basis for our
15 reservation there. W don't object that the
16 exhibits are what they are, but | nmay object to
17 their relevance, or to hearsay, depending upon the
18 pur pose for which those exhibits are offered.
19 THE COURT: Right.
20 MR, NORDBY: So the hearing transcripts at the
21 rul emaki ng hearing, we don't object that those are
22 true and accurate transcripts of the rul emaking
23 heari ng, but we would object to an attenpt to
24 i ntroduce rul emaki ng hearing transcripts as
25 substantive evidence -- substantive non-hearsay
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1 evi dence in this proceeding.

2 THE COURT: Well, | mean, are the

3 transcripts -- are any of the transcripts based on

4 sworn testinony that was before the Conm ssion?

5 MR, NORDBY: | don't believe the testinony was

6 sworn at the Conm ssion.

7 MR. KING No, it wasn't sworn.

8 THE COURT: So there may --

9 M5. FALL-FRY: But to be clear, these are al
10 the -- everything that was in the joint stipulation
11 list were all of the public hearings. They weren't
12 sworn, but they are the public hearings and the
13 rul emaki ng record of the Comm ssion. They are all
14 State records.

15 THE COURT: | nean, part of that -- | nean,

16 part of the issue here is were rul emaki ng

17 proceedi ngs foll owed?

18 M5. FALL-FRY: Yes.

19 THE COURT: So, | nean, for that aspect, | can

20 certainly -- | don't know what hearsay that we

21 woul d tease out of it, but we wll see. You know,

22 | understand. If it's just pure hearsay, it's not

23 going to stand up on appeal.

24 So let nme see, opening statenments, | think we

25 are there. Was there -- are there any ot her
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1 prelimnary matters?

2 M5. HARPER:  Your Honor, | just wanted to

3 clarify that it was our understanding that the

4 O fice of Public Counsel would go first with their

5 case since they are the petitioner, understanding

6 that we have the burden, PSC, but that is what |

7 t hi nk we di scussed.

8 THE COURT: Well, everybody has a little bit

9 of a burden here. | think | laid that out. | have
10 a burden.

11 So is that the way -- you know, what you can
12 do is you can wait for your case in chief, or

13 everybody can give ne an opening statenent right

14 now, or we can split it up. Wat's your druthers?
15 You would like to start with an openi ng statenent?
16 M5. FALL-FRY: Yes. W were also planning to
17 start, so that was fine with us. There was one

18 nore thing about a witness we wanted to address.

19 THE COURT: Ckay.

20 MS. FALL-FRY: One of the -- one of Public

21 Counsel -- | amsorry, one of Public Counsel's

22 wi tnesses is fromthe PSC. W know he has a tine
23 comm tnent today. We were hoping we could call him
24 out of order understanding that, just so he could
25 be rel eased sooner, if that works for everyone, if
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it doesn't --

THE COURT: It's one of your w tnesses?

M5. FALL-FRY: It's our wtness, but he works
for PSC.

THE COURT: You a want to wall call himright
away -- well, you are first on, right?

MS. FALL-FRY: Right, but | just --

THE COURT: You nean even before -- are you
saying like right now?

MS. FALL- FRY: Not before opening statenents,
but it would be -- we wouldn't have properly laid
the predicate for himor anything. W wll just be
calling him--

THE COURT: Take himout of turn, so to speak,
| guess.

MS. FALL- FRY: Yes.

THE COURT: | nean, is that okay with
everybody if we take --

M5. HARPER: That's fine with the Conm ssi on.

THE COURT: GCkay. So that will be your
Wi t ness nunber one, | am assum ng.

MS. FALL- FRY: Yes.

THE COURT: Ckay. So how do you want to do
openi ng statenents? Do you want to have Ofice of

Publ i ¢ Counsel and then followed by the Public
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1 Service Commi ssion's opening statenent, and we wi ||

2 just do all the opening statenents to address?

3 | have read -- you know, | have read the

4 prehearing stipulation, so he these can be really

5 t hunbnai | because as we, you know, so --

6 M5. FALL-FRY: It will be short and sweet.

7 THE COURT: Ckay. Wuld you like to just all

8 do that?

9 MR. NORDBY: | think that order is fine. One
10 guestion, we have assuned there will be no cl osing
11 argunents. Qur orders will be -- our proposed
12 orders wll be our closing, so | just wanted to
13 clear that before we do this, | would like to know.
14 THE COURT: Correct. No closing argunents,

15 but M. Nordby m ght want to say -- try to convince
16 me that Florida Industrial should not even be

17 allowed to present a proposed final order, | think.
18 MR, NORDBY: Thank you.

19 THE COURT: GCkay. So with that, how about

20 Ms. Fall-Fry, if you would like to give an openi ng
21 st at enent .

22 MS. FALL-FRY: Thank you. Yes, | woul d.

23 As | say, | amA Mreille Fall-Fry, on behalf
24 of Public Counsel.

25 We are here today to discuss rul emaki ng and
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1 rat emaki ng, specifically the authority granted by
2 the Florida Legislature to the Public Service
3 Conm ssion as the Agency that has jurisdiction to
4 regul ate and supervise each public utility with
5 respect to its rates and services. Rates and
6 servi ces.
7 Just | ast year, the Legislature determ ned
8 that it was in the public interest to strengthen
9 electric utility infrastructure to w thstand
10 extreme weat her conditions by pronoting the
11 over head hardeni ng of electrical transm ssion and
12 distribution facilities, the undergroundi ng of
13 certain electrical distribution |ines and
14 veget ati on managenent.
15 The Legi slature determ ned that protecting and
16 strengt hening these transm ssion and distribution
17 electric utility infrastructure fromextrene
18 weat her conditions can effectively reduce
19 restoration costs and outage tinmes to custoners,
20 and i nprove overall service reliability.
21 The Legislature further determned that it was
22 in the State's interest for each utility to
23 mtigate restoration costs and outage tines, and
24 that all custoners benefit fromthe reduced cost of
25 stormrestoration.
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1 Wen they passed the |aw that becanme Section

2 366. 96, the Legislature provided for cost recovery

3 to help ensure that all public utility custoners

4 woul d be able to avail thenselves of the

5 af orenenti oned benefits; that's costs and services.

6 To receive the cost recovery from custoners

7 for their prudently incurred historical costs,

8 separate and apart from base rates, the | aw

9 requires utilities to file stormprotection plans
10 with a systenmatic approach the utility will follow
11 to achi eve the objectives of reducing restoration
12 costs and outage tines associated with extrene

13 weat her events and enhancing liability.

14 The law requires the utilities to file a plan
15 that provides sufficient detail for the Public

16 Service Comm ssion to determ ne the extent to which
17 the plan will reduce restoration cost and outage
18 tinmes, the extent to which the plan is feasible,

19 the estimated cost and benefits, and the estinmated
20 rate inpact.

21 Additionally, the Legislature prohibited the
22 recovery of stormplan costs that are recovered

23 t hrough base rates. The Legislature provided that
24 t he Conm ssion adopt rules to inplenent this | aw
25 Rates and service. Your Honor, the Ofice of
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1 Public Counsel is statutorily obligated to
2 represent the interest of the ratepayers in this
3 state. W are not here to question the statute.
4 We are here to ensure that the rule is faithfully
5 i npl enented, and that the citizens do not overpay.
6 We are here about rates and services, ratenaking
7 and rul emaki ng.
8 The Comm ssion's proposed rules do not ensure
9 that the Commi ssion can fulfill its statutory
10 obligation to estinmate the rate inpact of storm
11 protection plans, nor do they ensure that the
12 Comm ssion can determ ne whether a utility is
13 attenpting to recover storm protection costs that
14 are currently recovered in base rates as storm
15 har deni ng costs.
16 O hers may try to turn the question before
17 Your Honor into a conplex, conplicated, hyper
18 techni cal proceedi ng about engi neering and ot her
19 things, but it really is a sinple question of
20 statutory interpretation. Do the proposed rul es
21 faithfully inplenment the statute? That is the
22 guestion before you today. And we submt that the
23 answer is an unm st akabl e no.
24 The proposed rules allow for recovery of
25 proj ected costs that are not authorized by the
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1 statute and do not ensure that the customers wll
2 not pay twi ce for the sanme storm enhancenent.
3 Thank you.
4 THE COURT: Next, you are aligned with --
5 MR, MOYLE: Sure.
6 Good norning. As stated earlier, Jon Myle on
7 behal f of the Florida Industrial Power Users G oup.
8 W will introduce this as a verified
9 statenment, but a little bit nore about ny client,
10 FI PUG
11 W' ve been around for decades. W have
12 participated at the Public Service Conm ssion, at
13 the Florida Suprene Court, at the Legislature.
14 It's a group of large users of electricity.
15 They -- electricity is one of their big variable
16 costs, and so when there are rate proceedi ngs,
17 particularly when, like this case, you are going to
18 have a rate increase, we believe the evidence w ||
19 show that there is going to be rate increases
20 associated with this proposed rule. It inpacts
21 them and we will make every effort to show that to
22 you for the purposes of acconplishing our
23 requi rement to denonstrate standing.
24 You are going to hear -- really, we are going
25 to focus on two issues in this case, and that wl|
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1 be sonething that will be brought out on
2 Cr oss-exam nati on.
3 One is, is the ability of the utility to
4 recover fromratepayers costs that have not been
5 realized or incurred, forecasted costs. Projected
6 is the term Projected costs.
7 And there may be occasi ons where projected
8 costs are sonething that is allowable, but you need
9 to have statutory authority for your rule, and
10 there is no statutory authority to say that you can
11 take noney from FI PUG nenbers and ot her ratepayers
12 before you have actually spent it, put it in the
13 ground, and the asset is what they call used and
14 usef ul .
15 Used and useful is sonething in the regul atory
16 parl ance that says ratepayers should not have to
17 pay for things until they are in the ground and
18 providing a service. And there is a few reasons
19 for that.
20 One is sonething called intergenerational
21 transfer. And | don't nean to burden you and | oad
22 your wagon up with a ot of terns and regul atory
23 i deas right off the bat, but intergenerationa
24 transfer essentially says if the Myles are
25 receiving the benefit of sonething, we should pay
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for it in our electric bills. W shouldn't have to
pay for sonething that's going to cone on in five
years because the Myl es may not be here in five
years. W ny have noved to lowa, or we may not be
around. So the idea of intergenerational transfer
Is sonmething that -- and | will ask sonme of the PSC
witnesses a little bit about that, but that ties
back into why projected costs are, we would argue,
not good policy.

You are not in a policy-naking rule position
here, but the point sinply is, is that the
Legi slature did not say to the Conm ssion you can
allow the utilities to recover projected costs.
They didn't say it, yet the rule allows it. And we
think that that is inproper and there is no
| egi sl ative authority for it. And you need
| egi slative authority under the MAP/ TAP provi sions
and others that the rule is sufficient in that
respect.

The other point that we are going to spend
sone tinme tal king about is a Statenment of Estimated
Regul atory Costs. It's called, you know, a SERC
You w Il hear a discussion about a SERC. But |
think the key word in there for our purposes, and

that FIPUG wi Il highlight, is costs, Statenent of
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1 Esti mat ed Regul atory Costs.
2 And there is a statute that says in certain
3 ci rcunstances you have to prepare a SERC. And it
4 says -- and | will just quote it. [It's 120.54(b)1:
5 An agency nust prepare a statenent of estinated
6 regul atory costs of the proposed rule if it's going
7 to have an inpact on snmall business and if the
8 proposed rule is likely to directly or indirectly
9 i ncrease regul atory costs in excess of 200,000 in
10 the aggregate in the state and within one year
11 after the inplenmentation of the rule.
12 The regulatory costs, | think the Comm ssion
13 and the utilities take the position that regul atory
14 costs should not be viewed in a way as to what the
15 I mpact is going to be on ratepayers. W reject
16 t hat .
17 We think that when the Legislature put in
18 pl ace the idea of regulatory costs, that they
19 want ed to understand what the inpact was going to
20 be on others. | mean, they called out snal
21 busi nesses, they called out cities and counti es,
22 and that the Commi ssion, in their rul emaking, erred
23 by not providing information, even though
24 i nformation was out there, the utilities didn't do
25 a great job of answering questions about what are
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the costs on the ratepayers. But we think that the
failure to not provide information about costs on
rat epayers, which we believe will show evidence
that the costs on the ratepayers are going to be in
the billions of dollars, that the failure to put
that in a SERC was a material error and
I ndependently is grounds for invalidating the rule.
| wll ask sonme questions of the PSC w tnesses
about regulatory conpact. And the regulatory
conpact is generally viewed as a situation that
i nvolves a regulator, a utility and the custoners.
It's a three-party understandi ng and arrangenent
that govern utility behavior.

And in this case with respect to the Statenent
of Estimated Regul atory Costs, the SERC, it appears
that the inportant party, the ratepayers, have been
ignored with respect to what the cost of this rule

IS going to be.

Now, you will hear -- the utilities wll say,
well, the cost of this, even if it's in the
billions, is really inposed by the statute and not

the rule. And we don't think that, No. 1, is
right, because we don't think the statute is
sel f-executing. You don't all of a sudden get to

recover all of this noney fromthe ratepayers just
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1 by the statute. The rule is what allows that, and

2 the rule sets forth all these conditions.

3 So we think the rule is vital to recovery of

4 t hese costs and because of that, then the SERC

5 requi renments do apply.

6 So as we get into that, | think you will hear

7 there is nothing in the statute that says just

8 because there is a statute that seens to inpose

9 costs, that that provides that the Comm ssion does
10 not have to follow the statute otherwise in

11 preparing a proper SERC.

12 You wll also see evidence that the Conm ssion
13 prepared a whol e bunch of questions to the

14 utilities that track the SERC. 1Is it going to have
15 an inpact on small businesses? Is it going to have
16 an inpact on cities and counties? They tracked the
17 SERC statute really closely and clearly, but then
18 all of a sudden all of those questions never got

19 asked, and I will ask the PSC wi tness why they did
20 not .

21 | think what you nmay hear is that, well, there
22 was sone ot her benefits in the statute. But just
23 because there is other benefits in the statute

24 doesn't forgive the requirenent to prepare a SERC
25 properly, and so we are going to spend a | ot of
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time and focus on the SERC. | just wanted to take
a few mnutes and preview that for you so that you
wi | | understand kind of the points that we think
are inportant for your consideration.

Thank you.

THE COURT: Thank you.

Public Service Comm ssi on.

MR. KING Good norning, Your Honor. M/ nane
is Andrew King, and | represent the Florida Public
Servi ce Comm ssi on.

The Commi ssion will denonstrate today that it
followed all the applicabl e rul emaki ng procedures
as prescribed in Section 120.54 when it proposed
these rules, and we will show that the proposed
rules at issue here are valid exercises of
del egated | egi sl ative authority.

We al so believe that it will becone clear
today, and we've already heard argunent about this,
that OPC and FI PUG do not have the requisite
standing to challenge these proposed rules. W
will show that the proposed rules only apply to
Florida's investor-owned electric utilities, and
nei ther of the proposed rules require changes in
cust oner rates.

The Comm ssion is going to present two najor
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1 Wi t nesses today to support the proposed rules. Qur
2 first magjor wwtness will be Robert Gaves. And he
3 IS going to explain proposed Rule 25-6.030. W
4 call that the plan rule because that has to do with
5 t he approval of the storm protection plans.
6 M. Gaves wll explain that the plan rule
7 requires the utilities to provide adequate
8 information for the Conm ssion to assess the
9 utility's Storm Protection Plan under the statutory
10 criteria. That's Section 366.96(4).
11 A large portion of the testinony that you are
12 going to hear today is going to be about the
13 granularity of the detail required to be filed by
14 these rules. The evidence will show that the
15 granularity of project level detail that OPC wants
16 will be inaccurate, it will be costly to create and
17 it wll cause custoner confusion.
18 And the second witness -- the second mmjor
19 witness we are going to bring up will be Jim
20 Breman. M. Breman is going to talk about the
21 second rul e, Proposed Rule 25-6.031, we call that
22 the clause rule. And | think nore inportantly M.
23 Breman is going to explain the | ongstanding
24 Conmm ssi on process for how cost recovery cl auses
25 operate, and this is going to be inportant for the
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1 statutory interpretation question.
2 W believe that when the Legislature used the
3 term "Cost Recovery Clause", that's a termof art
4 and it neant sonething by that. And what it
5 I ntended was that the Conm ssion use this
6 | ongst andi ng process that it has used in all other
7 cost recovery clauses and we used it in this Cost
8 Recovery C ause, too. That's why when -- and M.
9 Breman wil| tal k about how when he hel ped draft
10 that rule, he wanted to be consistent with that
11 | ongst andi ng policy, that |ongstandi ng process, and
12 Section 366. 96.
13 So the last thing | wll talk about is that
14 today | think you are going to hear testinony
15 i nformati on about a staff reconmendation. You nay
16 hear about draft staff docunents before the rule
17 was proposed. These things are red herrings. Wat
18 we are here today to determne is the validity of
19 the rule that the Conm ssion proposed, not the
20 draft rules that the staff may have recomended.
21 And | think, again, just to sumup what we are
22 going to denonstrate today is that the proposed
23 rules, the Comm ssion's proposed rules, are valid
24 exerci ses of delegated |egislative authority, and
25 when the Conmm ssion proposed them they used a
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1 process that conplied with all the statutory

2 requi renents of Section 120. 54.

3 Thank you.

4 THE COURT: Next we have -- let's see, we are

5 goi ng down the |ine.

6 MR, GONZALEZ: Jason Gonzal ez for FPL and

7 aul f.

8 THE COURT: Ckay, Yyes.

9 MR, GONZALEZ: Thank you, Your Honor.

10 On behalf of FPL and Gulf, | would like to

11 focus nmy time on three issues that OPC has

12 enphasi zed, and we agree conpletely wth everything
13 that M. King has said on behalf of the PSC, and we
14 wi || many extensively address all of the issues

15 raised in the petition in our final order.

16 First I just want to tal k about O fice of

17 Publ i c Counsel's cl ai mabout the Storm Protection
18 Plan rul e being invalid because it doesn't require
19 that granular level of detail that M. King just

20 nmenti oned, and this goes to subsections (3)(d) and
21 (e) of the plan rule, the 030 rule. And we have to
22 start with the statute in this analysis, and what
23 | evel of detail the Legislature required, not what
24 OPC or FIPUG may prefer.

25 The statutory requirenent is in 366. 96
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1 subsections, or subparagraphs (3) and (4). And
2 Ms. Fall-Fry just earlier nentioned the required
3 statutory elenents and factors, so there is no need
4 for me to repeat them Those are the factors, and
5 those are all enconpassed in this rule as proposed.
6 It does exactly what the Legislature had authorized
7 and required.
8 | am not going to go through each of those
9 things. They are in subsection (d) of the rule,
10 but they are call all enconpassed, and they are all
11 squarely within -- those statutory factors.
12 OPC nekes a few conclusory allegations inits
13 petition about the rule being vague or failing to
14 establ i sh adequate standards. But if you | ook
15 closely at the petition and what you will hear
16 today is they don't, at any tine, actually identify
17 a specific provision in the text of the statute
18 that they showis contrary to what's in the rule.
19 VWhat OPC clains is that the three years of
20 this project level detail is required by statute,
21 but in subsection (d) of the proposed rule, only
22 one year is required, and then you have program
23 | evel detail for a whole grouping of projects in
24 year two and three, and so OPC says that the text
25 of the rule is not sufficient. And what they argue
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1 is kind of an odd interpretation of one of the
2 factors in the statute, 366.96, and it's in
3 subpar agraph (4)(d).
4 And what that sentence of the statute actually
5 says i s the Comm ssion should consider the
6 estimated annual rate inpact resulting from
7 I npl ementation of the plan during the first three
8 years. It did not specify the level -- the
9 granul ar |l evel of detail that OPC says is required.
10 So that's inportant because we have to neasure this
11 under the statute.
12 Not only does the statute not require it, as
13 M. King said, you are going to hear extensive
14 testinony that the project |evel detail,
15 particularly in the years two and three. Wen you
16 go that far out, it's not only unnecessary to
17 create and eval uate those rate inpact estimtes,
18 that project level detail can't even be produced
19 wi th reasonabl e accuracy in years two and three.
20 And the OPC witness, in his deposition on
21 Monday, he readily acknow edged, even before |
22 asked him about it, M. WIlis, and | think you
23 wll hear a little bit about it today. He readily,
24 proactively acknow edged, we would |i ke that
25 i nformation, but we know it won't be accurate. W
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1 know there will be things, all of these variabl es
2 change in the future years.
3 And you are going to here fromour wtness for
4 FPL, M. Dave Brom ey, who is going to explain --
5 and | won't go into all of the factors because you
6 wi || hear themon the stand -- of why engineering
7 projects two and three years out and trying to put
8 that detail together with all the things the change
9 in a particular project, maybe having to nove it to
10 a different location, reconfigure it, because when
11 they get out in the field, there is variables and
12 t hi ngs have to be changed, and so this rule
13 requires that |level of detail for the first year.
14 And OPC, again, has acknow edged that, that
15 there is an inaccuracy, and there is great expense
16 that's required. So there are very good reasons
17 why the rule was witten the way it was, and
18 certainly conplies with the statute. It's not a
19 | egal basis to invalidate it.
20 But in any event, what you're also going to
21 hear is they can get -- when we get to the second
22 rule, the cost recovery rule, and get into the
23 proceedi ng where a utility has petitioned for cost
24 recovery in a clause proceedi ng, OPC and FI PUG and
25 the PSC, they are going to have that project |evel
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1 detail for the year that is going to be under
2 review for that cost recovery. They are going to
3 get it through discovery, but all the parties
4 acknow edged that the burden in those proceedi ngs
5 will always be on the utility to showthat it's net
6 all the statutory requirenents.
7 So in their petition and in the rule, as it
8 explicitly requires, that the petition be supported
9 by the testinony, the evidence in support of it;
10 and the burden being on the utility conpany, they
11 are going to get that information right upfront in
12 t hose proceedings. And if they are not satisfied
13 with the | evel of detail, then they have discovery
14 in the proceeding. So they are going to get the
15 information that they are conplaining is not
16 required well in advance of the Storm Protection
17 Plan rul e.
18 Your Honor is also probably going to hear from
19 OPC that they want this three years of project
20 | evel detail because it's sonehow necessary
21 information to determne if the conpany -- if a
22 utility conpany is double dipping. If they are --
23 i f they've already recovered sonme of these costs in
24 their base rate, and they want to nmake sure that
25 they are not doubl e di ppi ng when they cone back for
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting

(850)894-0828 Reported by: Debbie Krick



48

1 this stormprotection plan cost recovery. There
2 are two problenms with that argunent.
3 First, the statute prohibits, explicitly
4 prohi bits doubl e di pping, and then the proposed
5 rul es specifically prohibit double dipping. As I
6 mentioned, the burden is on the utility conpany.
7 Everybody has agreed, clearly, the burden is on the
8 utility conpanies with their petition to support it
9 with testinony right up front. And then there is
10 di scovery to further flesh out any of that. So
11 OPC -- the PSC will neet their burden on the
12 validity of the first rule.
13 Turning now to the last issue | would like to
14 address, which is OPC s claimthat the cost
15 recovery rule is invalid because it allows recovery
16 of the costs incurred in the comng year. There
17 are several flaws with their theory the cost
18 recovery rule contravenes the statute, and you
19 going to hear testinony about this, but there is
20 sonme | egal argunment here | just wanted to add.
21 It's Section 366.96(7) of the statute
22 authorizes this -- the rule being adopted to all ow
23 the utilities to recover for the prudently incurred
24 transm ssion and distribution storm protection plan
25 costs. And again that is exactly what this the
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1 second rul e does, 031 rule.
2 The first flawin OPC s claimis really kind
3 of an interpreted error. OPCis reading the word
4 "I ncurred costs,” or the phrase "incurred costs" to
5 nmean the sane thing as paid or paid in the past
6 costs. Incurred or incur is not a synonym of paid
7 and paynent, and you can't find any thesaurus that
8 say those nean the sanme thing, and Bl ack's Law
9 di ctionary defines incur and incurred as paynents |
10 bring on nyself.
11 When a utility is files their cost recovery
12 petition, they are saying here are the projects and
13 prograns that the conpany plans to do in the com ng
14 year, and this is what they are going to cost.
15 This is what we are going to take on in the com ng
16 year, and this is what we need recovery for.
17 The statute does not say that a utility may
18 only recover what it has already paid out in the
19 past, but this brings ne to the second najor flaw
20 in the claimby OPC, and Your Honor will hear
21 testinony on this.
22 The cost recovery process in this proposed
23 rule has several steps. You have got to read the
24 whol e rule all the way through to the end, but
25 there are several steps, and they conclude at the
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1 end or after that year of cost recovery, and they
2 conclude with this final true-up.
3 So it is a process of multiple steps, and we
4 can't nyopically focus just on the very first step
5 of the petition going into that year. You have to
6 | ook at the whole thing, and when you get to the
7 end, there is this final true-up.
8 So the record will denonstrate the PSC has net
9 its burden on this. And you will also hear in the
10 ot her cost recovery provisions, whether it be the
11 envi ronmental or nuclear, the sane type of cost
12 recovery nultistep processes in place. The PSC has
13 been doing this for a long tine, and the
14 custoner -- and it's fair to the custoners and the
15 utilities, the ratepayers and the utilities,
16 because you have this final true-up in the ultimte
17 determ nation at the end of it.
18 Thank you.
19 THE COURT: Next, was that -- M. Nordby, are
20 you going to do Gulf Power, or was that for both?
21 MR, GONZALEZ: That was on behal f of both.
22 Thank you.
23 THE COURT: That was both, okay.
24 Duke Energy.
25 MR, BERNI ER  Thank you, Your Honor. Matt
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1 Berni er for Duke Energy.
2 W are going to have a |long day today, so | am
3 not going to belabor you wwth a | ot of argunent
4 here. | agree with what you have heard so far from
5 the Public Service Conm ssion and from FPL and Qul f
6 Power. W do not see anywhere in the statute that
7 the level of information that OPC and FI PUG are
8 searching for, or are saying is required, that is
9 found anywhere in the text of the statute.
10 And we al so agree that through the proposed
11 storm cost recovery clause rule, the only costs
12 that will ever be allowed to be incurred or
13 collected are the prudently incurred costs, and
14 that conplies with the statute.
15 We find that these rules are valid exercises
16 of the delegated |legislative authority and they
17 shoul d be approved.
18 Thank you.
19 THE COURT: Thanks.
20 TECO.
21 MR, MEANS:. Good norning, Your Honor. My nane
22 is Mal col m Means, and | am an attorney with Ausley
23 McMul | en here on behal f of Tanpa El ectric Conpany.
24 Tanpa El ectric Conpany is intervening the
25 respondent Florida Public Service Conm ssion in the
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1 proposed rules. Tanpa Electric is a public utility
2 that wll be subject to the proposed rul es
3 I npl ementing Section 366.96 of the Florida
4 St at ut es.
5 Tanpa El ectric believes that the proposed
6 rules are a valid exercise of the Conm ssion's
7 del egated | egislative authority for the reasons
8 al ready nentioned by M. King.
9 | will not be calling any witnesses or
10 of fering exhibits today, but | nmay wish to
11 cross-exam ne the other parties' wtnesses
12 dependi ng on the testinony provided. | would Iike
13 to reserve an opportunity to submt a proposed
14 final out setting out our assessnent of the
15 evi dence and argunent presented here today.
16 Thank you.
17 THE COURT: Sure. Thank you.
18 And is that it? | think everybody has given
19 their opening statenent.
20 A matter of housekeeping. | nentioned the
21 joint exhibits. They are listed out. Wat | did,
22 instead of trying to wite each one down as they
23 cone in, | have got themjust as they are listed in
24 the list of exhibits in the prehearing stipulation.
25 How do you want to proceed? Do you want to
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1 proceed we put themin as we go, or do you want to
2 get themin now?
3 M5. FALL-FRY: We think it's helpful to get
4 themin now, but we don't have objections --
5 THE COURT: (Ckay. How about -- okay, the
6 first, the joint exhibits, does anyone object to
7 joint Exhibits 1 through 50?7 So they are all in?
8 M5. HARPER:. W do not object -- PSC does not
9 obj ect .
10 THE COURT: Ckay. Are there any objections?
11 MR, NORDBY: The reserved objection as to
12 hear say, subject to those consideration.
13 THE COURT: Hearsay is, | guess | know it when
14 | seeit, or knowit when | hear it, those are
15 al ways reserved, so | amjust going to show t hem
16 all in.
17 (Wher eupon, Joint Exhibit Nos. 1-50- were
18 received into evidence.)
19 THE COURT: And then there is individual party
20 exhibits. W've got next, is it CG1 through C 24,
21 any objections to those? kay, we've got -- yes.
22 MR, NORDBY: Judge, on behalf of FPL, our
23 objection on that one is simlar. They nmay be --
24 sone of these exhibits may be rel evant for sone
25 pur poses but not for others. Sone of them may
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9 recei
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

contain hearsay. So with those objections
reserved, we don't object generally to the
adm ssi on.

THE COURT: Okay. W will just accept them
all then, noted -- as far as rel evance, you m ght
want to point out as they are discussed that they
aren't rel evant.

(Wher eupon, OPC Exhibit Nos. 1-24 were
ved into evidence.)

THE COURT: And if you do have specific
hear say objections, you could point themout in the
record. You don't have to. You could do it, you
know, in your proposed final orders, but it m ght
nmake it | ess onerous if you do it when they cone
up.

MR. NORDBY: Thank you, Judge. And we wl|l
note that during the course of the proceeding.

THE COURT: Sure.

MR, NORDBY: | think that | agree with you,
that's a nore efficient way to do that.

THE COURT: Ckay. Exhibits PSC-1 through
PSC-7, any objections?

MS. FALL-FRY: No, Your Honor.

MR MOYLE: No.

THE COURT: (Ckay, they are all in as well.
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1 (Wher eupon, PSC Exhibit Nos. 1-7 were received
2 into evidence.)
3 THE COURT: And then | don't see any others.
4 So all the exhibits are in.
5 Are -- do the parties anticipate any further
6 exhi bits?
7 MR, MOYLE: FIPUG has sone exhibits that are
8 listed as well.
9 THE COURT: Are they listed? Dd I --
10 MR, MOYLE: | think they are.
11 MS. FALL-FRY: They are listed. They are not
12 nunber ed, but they begin on page 10.
13 THE COURT: Ch, | don't have page 10, not on
14 my exhibit list. That's the -- let ne | ook at
15 t hat .
16 Page 10 -- oh, | see them They aren't
17 nunbered. Do you have them before ne in a book?
18 MR, MOYLE: | have them | was prepared to
19 just put themin wth the w tnesses.
20 THE COURT: GCkay. We will nunber them as they
21 come in.
22 So are they -- does everybody agree to their
23 adm ssi on?
24 M5. HARPER: PSC objects to those exhibits,
25 Your Honor.
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1 THE COURT: Ckay.
2 M5. HARPER: All of them
3 THE COURT: Al of them
4 What's the grounds for objection?
5 M5. HARPER: Rel evance and hearsay.
6 THE COURT: Rel evance and hearsay. Well, the
7 hearsay is what it is, and we certainly, you know,
8 i n these proceedi ngs take hearsay, but just
9 cooperative purposes.
10 MS5. HARPER. Right.
11 THE COURT: As far as relevance, | nean, |ike
12 for instance --
13 M5. HARPER: Well, for -- not to cut you off,
14 but there is links to Florida Channel 2010 sessions
15 on a bill that has nothing to do with the proposed
16 rul es.
17 THE COURT: House Devel opnent Conmunity
18 Affairs --
19 M5. HARPER: These are 2010 vi deos.
20 THE COURT: M. Myl e.
21 MR, MOYLE: Yeah, | don't think we are going
22 to use those, but those -- what those were, for
23 rel evancy purposes, those were, to the extent that
24 we had a debate about the regulatory costs, the
25 Statenent of Estimted Regul atory Costs, those
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10

11

12

13
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15

16

17

18

19

20

21

22

23

24

25

| i nks have the Florida debate and t he House debat e,
and are going go to be used if need be --

THE COURT: On regulatory -- on a SERC issue
at the public -- pertaining to this |aw?

MR MOYLE: That's right, the Statenent of
Estimat ed Regul atory Costs.

THE COURT: On that, yes.

MS. HARPER: But not PSC SERCs. Not PSC
Statenment of Estimted Regul atory Costs. Sone
general bill on SERCs from 2010 is not rel evant.

THE COURT: It may not be. You know, | wll
be able to | ook at that as we cone, and if you have
a specific reference that you can tal k about, and
M. Myle has indicated that he is not going to put
these in -- he has them but he hasn't nunbered
themyet. Let's just take themas they cone --

MR. MOYLE: That's fine.

THE COURT: -- and | will rule on the
obj ecti ons.

MR, NORDBY: Judge, if | can just be heard
briefly on this.

THE COURT: Yes.

MR. NORDBY: This was a bill in 2010 that
amended the Adm ni strative Procedures Act. FPL

certainly doesn't object to M. Myle naking | egal
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1 argunent about what the APA neans, but we woul d

2 object to the introduction of exhibits or video

3 testinony about what a House commttee said about

4 what the APA neans. This is a proceeding on a

5 specific PSC rul e, not about what the APA neans

6 generally.

7 THE COURT: W're not -- yeah, the statutory

8 interpretation of the APA is that what we're

9 doi ng?

10 MR, MOYLE: Well, the point that | may use
11 these for, probably not, but it's the SERC point,
12 the Statenment of Estinmated Regul atory Costs,

13 because the Legislature anended it and sai d, hey,
14 we want -- if you are going to have costs,

15 regul atory costs, we want you to identify them
16 And that's the point that we are focusing on in
17 this proceeding, and these legislative clips relate
18 to that.

19 THE COURT: Well, you know, to the extent, |
20 guess, if legislation on SERC and other issues is
21 anbi guous and we need to go to external sources
22 maybe, but it would have to show an anbiguity, |
23 think, before | go there, right?

24 MR, NORDBY: And, Judge, | would agree with
25 that. And if M. Myle' s client had standi ng, we
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1 woul d not object to them naking | egal argunments on
2 that point. Qur objection is their introduction as
3 substantive evidence in this case. Certainly, any
4 attorney here can nmake | egal argunents about what
5 the statute nmeans w thout having to introduce
6 evi dence about that.
7 THE COURT: R ght, other than | think you can
8 do extrinsic evidence for statutory interpretation
9 shoul d there be an anbiguity should I not -- should
10 the plain -- | nean, we all go by the plain nmeaning
11 of the statutes. |If there is sonething that's not
12 plain, and there is sonething that could help us
13 understand, | may be inclined, but we will see.
14 You know, relevance reservation is certainly there,
15 sowe wll see -- we will rule on it when we see
16 it, or when it's attenpted to be introduced.
17 Now, let's see, on the other matter --
18 MR. GONZALEZ: Well, Your Honor, one final
19 docunment that we would like to have introduced into
20 evi dence is the deposition transcript of Marshal
21 WIllis and the attachnments. It's the only
22 deposition taken in this case. It was just on
23 Monday.
24 THE COURT: Who was -- was that the expert?
25 MR, GONZALEZ: This is the wtness for Ofice
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1 of Public Counsel, Marshall WIIis.
2 THE COURT: That there is an objection to his
3 expertise, or is he not going to be here?
4 MR GONZALEZ: Well, I would just like -- he
5 is going to testify today.
6 THE COURT: Right.
7 MR, GONZALEZ: And in the interest of
8 shorteni ng our cross-exanm nation, we woul d just
9 li ke to have, subject to the hearsay considerations
10 and all those objections and our objections to his
11 coments, | would just like the entire transcri pt
12 in the interest of conpleteness and ne not to have
13 ask himtw hours of questions and instead of
14 aski ng hi mabout --
15 THE COURT: Do the parties agree to that
16 procedure? Because usually depositions are really
17 for inpeachnent purposes. You can throwin -- |
18 guess is he aligned with the party, or is he part
19 of the --
20 MR, GONZALEZ: He is part of OPC, and then,
21 you know, and nunerous adninistrative --
22 THE COURT: So you are sayi ng nmaybe a
23 statenent of a party opponent that cones in --
24 MR, GONZALEZ: Right. W typically have al
25 stipulated to all the deposition transcripts com ng
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting

(850)894-0828 Reported by: Debbie Krick



61

1 inin the |ast several of these.
2 THE COURT: Ckay.
3 MR, GONZALEZ: And | don't know that there
4 will be any objection to that. And | think in the
5 i nterest of shortening his cross-exam nation, they
6 woul d probably prefer that. | just think in the
7 i nterest of conpleteness, it wuld be --
8 THE COURT: Do | have it here?
9 MR, GONZALEZ: | have three copies of it here.
10 THE COURT: Is it -- have you not submtted --
11 are these books up here the things that --
12 MR, GONZALEZ: These are the joint exhibits.
13 THE COURT: Joint is here.
14 MR, GONZALEZ: And | think these are the OPC
15 exhi bits.
16 THE COURT: OPC is here.
17 MR, GONZALEZ: And this is M. WIIlis'
18 deposi tion.
19 THE COURT: GCkay. And M. WIIlis' deposition,
20 it looks as though you kept hima while.
21 MR, GONZALEZ: | think | was generally --
22 THE COURT: Ckay. So wi thout objection, |
23 guess that will come in as well, right?
24 MR, GONZALEZ: Thank you.
25 THE COURT: M. WIIlis' deposition. | wll
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1 call that -- do we want to call that -- do we want
2 tocall it a joint exhibit again?
3 MR, GONZALEZ: We pick up with the last joint
4 exhi bit.
5 THE COURT: It will be Joint 51, | think.
6 MS. FALL-FRY: That's fine with us.
7 (Wher eupon, Joint Exhibit No. 51 was received
8 into evidence.)
9 THE COURT: GCkay. And then -- and you can put
10 it in your proposed final orders, if you want to,
11 all the acronyns, but | would -- what | would do is
12 I would call Florida Industrial as opposed Fl --
13 what did you want to use -- sone other acronym |
14 woul d call them Florida Industrial.
15 As far as the Florida Public Service
16 Comm ssion, PSC is good.
17 O fice of Public Counsel, OPCis fine.
18 FPL, yeah, you could call it Florida Power if
19 you want to.
20 Qul f Power, | would prefer Gulf Power as
21 opposed to GPC.
22 Duke Energy, how about Duke Energy instead of
23 DEF. | amjust saying, as | wite ny orders, |
24 tend to un -- | tend to use real words.
25 TECO, though, for sone reason, TECO -- you
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1 know, | used to work in Tanpa. Everybody knows
2 TECO, so we will use TECO
3 So that's, when you are | ooking back at the
4 transcript, if you want to use those as opposed to
5 the acronyns, that would be nice.
6 So we are going to take a -- | think we are
7 going to take a witness fromthe Public Service
8 Commi ssion, but it's the Ofice of Public Counsel's
9 witness. M. Fall-Fry, if you would call your
10 first witness?
11 MS. FALL-FRY: Thank you, sir. W call Tom
12 Bal linger to the stand, please.
13 THE COURT: Have a seat right here. These are
14 mne as well. Let ne see if | --
15 MR, GONZALEZ: There is a separate w tness
16 copy.
17 THE COURT: The deposition | need.
18 MR, GONZALEZ: The deposition, he will not
19 need this, but I wll put it up here.
20 THE COURT: GCkay. So | have -- | think
21 have -- let's see, joint exhibits.
22 Ckay. Wuld you state your nane for ne,
23 pl ease?
24 THE WTNESS: Yes, ny nane is Tom Bal | i nger.
25 THE COURT: Wbuld you raise your right hand?
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Wher eupon,

TOM BALLI NCER

was called as a wtness, having been first duly sworn to

speak the truth, the whole truth, and nothing but the
truth, was exam ned and testified as foll ows:
THE WTNESS: | do.
THE COURT: M. Fall-Fry.
M5. FALL- FRY: Thank you.
DI RECT EXAM NATI ON
BY MS. FALL- FRY:
Q M. Ballinger, where are you enpl oyed?
A | amthe Director of Engineering at the
Fl orida Public Service Conmm ssion.
Q Were you in attendance at the June 25th rule
devel opnent wor kshop?
A Yes, | was.
Q Do you renenber making a comment at that
wor kshop regardi ng the project |evel detail?
A | nade several comments at that workshop
Q Wuld it help if you -- we have it as Exhibit
1 inthe binder. Wuld it help you to refer to it?
A Sure. | have sone excerpts too fromit that
you provided earlier.
Q Yes.

A | f you would point nme to a page.
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7 bi nder .

10

11

12

13

14  BY MS. FALL-FRY:

15 Q Yes. Wuld you mnd reading that?

16 A You want ne to read the question and answer?
17 Q Li nes 15 through 21, please.

18 A Ckay.

19 “"And | think the little clarification on why
20 we went to projects, it goes to the bill's |anguage

21  about the Comm ssion being able to nodify a plan. And
22 to us that neans --" | amsorry, to what lines did you

23 want ne to go?

> O » O

Q

A
Q

M. Rubin and nyself it |ooks |ike.

Page 28, lines 15 through 21, please.
This is June 25th?
Yes.

| don't have that page. So which exhibit is

[t's Exhibit 1 in our binder, the white

Thi s bi nder?

Yes?

THE COURT: Page 28 of the transcript?
MS. FALL-FRY: Yes.

THE W TNESS: Ckay, this is an exchange with

24 Q Keep going until line 21, please.

25 A Thank you. | apol ogi ze.
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1 "And to us that neans we have to have pieces
2 to nove around. So the nore pieces we have, the way we
3 can nodify a plan, and | think why we are going to
4 projects.”
5 Q Wul d you m nd expl ai ni ng your thoughts there?
6 A Yes. At that tinme -- you have to take this in
7 context of the rules and the statute. The Conmi ssion
8 had previously hardening rules, hardening plans the
9 utilities had done that the Comm ssion devel oped under
10 its broad authority for regulation and adequacy of the
11  grid back in 2004-2005 period. So these rules now that
12 canme fromthe Legislature were nore specific directions
13 to the Commssion. So we were |ooking at anmendi ng our
14  procedures with the possibility of repealing our
15 hardeni ng rul es.
16 Specifics in this new | egislation gave the
17  Comm ssion the authority to nodify plans of a utility.
18 It was staff's thinking to try to make the process nore
19 efficient that if we are going to nodify plans, the nore
20 details granularity we have, we can nove pieces around
21 to get -- to see what we need to do. That was our
22 initial thought going into this in the initial workshop.
23 Q Thank you.
24 Wuld you mind turning to page 467
25 THE COURT: Before you nove on, hardening
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1 rul es, explain.
2 THE W TNESS. Yes, sir. | apol ogize.
3 Hardening is a termused basically to
4 strengthen the system Changi ng wood pol es out
5 wi th concrete poles, for exanple, the electrical.
6 THE COURT: The very purpose supposedly for
7 this statute is hardening the infrastructure?
8 THE WTNESS: Exactly. This was sonething
9 that the utilities had been doing for years
10 al r eady.
11 THE COURT: Ckay. Go ahead. | amsorry, just
12 maki ng sure.
13 M5. FALL-FRY: OCh, no, we want you to
14 under st and.
15 THE WTNESS: | amsorry, what page?
16 BY M5. FALL- FRY:
17 Q Page 46, pl ease.
18 A Ckay.
19 Q Do you renenber maki ng comments at the sane
20  wor kshop about needing details in the second and third
21  year of the plans?
22 A Yes.
23 Q Coul d you read on lines eight through 16?
24 A Sure. This is as | interrupted M. G aves
25 here, who was chairing the workshop.
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

If I can junp in, Robert. Again, we're going
with what the bill is asking us to do, and the one part
Is the rate inpact for the first three years. So |
think the granularity needs to be there for those years
as nmuch as possible. | understand as you go intinme it
gets only -- it gets alittle less and less, but | don't
t hink year one is the only one we have. Years two and
three is going to have sone specificity init.

Q And was your statenent there again about staff
needi ng the detail in order to be nore efficient in
following the | aw as required?

A Yes.

Q On the next page, lines two through 10, could

you read that, please?

A That's a broader spectrum So we nmay have
sonme things there, but | don't want us to -- us to |ose
sight that | think we need this |level of detail, at

| east for the first three years, if we are going to be
able to do anything to evaluate the rate inpact
effectively and to be able to nodify, as we' ve been
presunably given the authority, if this goes through.
Again, that's what we are reacting to.

Q Coul d you explain that a little bit nore?

A Yes, nmm' am

W -- again, the PSC -- these -- the statute
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1 was requiring the PSC to adopt administrative rules. So
2 these are filing requirenent rules for utilities to

3 start a process which will go on then to an

4 administrative hearing wwth the Conm ssion, with

5 discovery and testinony and the like. So the purpose of
6 these rules was to set up the adm nistrative procedures
7 to establish mninmumfiling requirenents for utilities.
8 At this tinme, we were thinking in order to

9 mnimze the anmount of discovery possibly needed, or

10 controversy, to get as nuch detail as possible in the

11 initial filing. So it was a way to try to nake the

12 rules as admnistratively as efficient as possible from
13 our standpoint.

14 W were | ooking forward, not just as a

15 one-tinme rule, but going forward. You have this rule

16 also coupled wth the clause rule, which was di scussed
17 also at these workshops. So staff is |ooking at how to
18 admnistratively nmake this efficient.

19 It's very simlar with what we do with

20 utilities when they file other petitions for recovery.

21 If it's a novel idea, or sonmething not really |laid out
22 in the rules, typically we wll neet wwth the utilities
23 and parties and discuss what their pleading wll be, and

24 get sone idea of what to include then, and get

25 suggestions to include in their initial filing to help
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1 the process nove nore efficiently.
2 Q And you have worked at the Conm ssion for
3 quite along tine, correct?
4 A 34 years.
5 Q So you have a | ot of experience with working
6 wth the rules and the statutes as you have to inpl enent
7  thenf
8 A Yes, nmm' am
9 Q And when you speak about rul e devel opnent and
10 at these workshops, you are giving your experience and
11  expertise in how to best devel op those rules for the
12 purposes of staff; is that right?
13 A It's a couple of things. It's |looking at the
14 requirenent in the statute, to make sure we neet though.
15 It's looking at the adm nistration of the staff going
16 forward, and workl oads, and how that wi Il affect our
17 whol e process. So, yes, the admnistration of the staff
18 as well.
19 Q And when you are speaking at these, even
20 though they are not sworn, you are telling the truth
21  fromyour perspective, correct?
22 A | swore to it today.
23 Q Thank you.
24 If we turn to our second exhibit in that book.
25 It's the August 20th workshop.
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1 A Ckay.
2 Q Do you renenber making a comrent at that
3 workshop about needing specificity in the plan to nake
4 the tracking of projects through the plan process?
5 A Yes.
6 Q It's on page 17, could you read |lines 15
7  through 23, please?
8 A Gve ne a nonment to read the question and what
9 | was reacting to.
10 Q Sure.
11 A kay, it was several questions from M.
12 Rehw nkel | was responding to, so what |ines again?
13 Q 15 t hrough 23.
14 A | think, on the other one with specific
15 projects, we are looking -- we are thinking it of it as
16 |linear projects. That's why we said a specified area.
17 We think it's targeted, so as nuch specificity as you
18 can to an area to give us that -- all the way through
19 the botton?
20 Q Al the way through line 23, ending with
21 "plan."
22 A And it's nore of for tracking of projects, to
23 see what's coming as they go through a clause or not in
24 the clause, that kind of thing, and to reported to the
25 Legislature on the progress of your plan.
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1 Q And there, were you tal king about tracking

2 projects through the plan to the cl ause?

3 A Yes.

4 Q Wul d you turn to page --

5 A Could | add a clarification to that as well

6 why we were tracking it?

7 Q Sur e.

8 A Previous, it m ght have been either previous

9 tothis or inthe first workshop, there was a di scussi on
10 about what constitutes a nodified plan, because this

11 goes in concert with the clause.

12 The clause is an annual proceedi ng where we

13 | ook at cost recovery. The plan is a 10-year plan

14  provided by the utilities every three years. It's

15 update dated every three years. And these two nesh

16 together if they have to go together. W were | ooking
17 at this to try to see what kind of synergies we could

18 get between the two.

19 Q Is it easier for staff to track the projects
20 if there is nore specificity in the plan through the

21 clause since the plans aren't updated as frequently?

22 A Is it easier? | don't know | think it gives
23 us -- it could raise areas to pursue through discovery.
24  For exanple, if one project was projected to be in and
25 nowit's not in the clause anynore, you could inquire
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1 about why, or why it was del ayed, things of that nature.

2 Q Coul d you turn to page 41?

3 A Ckay.

4 Q Lines 14 through 23. And if you want to read
5 it to yourself to get context again, that's fine.

6 A | think | was having a conversation with M.
7 Bromey of FPL and about the detail. You want ne to

8 read lines 14 through 217

9 Q 23.
10 A So we struggled again, | go back to the
11 Legislature say -- | don't believe | actually said this,

12 but | amgoing to read what it says here. So we are

13 struggled again, | go back to the Legislature to say we
14 have to give consideration of the three-year rate

15 inpact. And to get that, |I need sone detail of how the
16 rate inpact was devel oped to see what can be noved and

17  what's going on. Are you ranping up from200 to 600 to
18 800 projects, you know, those kinds of things. | know

19 it's a tough challenge, but that's what we were trying

20 to grapple with here.

21 Q Do you want to give the correction you think

22 shoul d be there?

23 A That's good enough for now

24 Q Ckay. One last one, could you turn to page

25 547
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1 A Ckay.
2 Q Li nes ei ght through 16.
3 A You said eight through 16.
4 Q Yes.
5 A Let ne -- | want to nake it clear, our vision,
6 if you will of this, is a plan just that. [It's a plan.
7 1t's an overarching plan for their hardening. | fully
8 suspect that the first plan to cone in, 80 to 90 to 95
9 percent of the cost of that plan will be in current base
10 rates. They are current things they are doing now, such
11 as pole inspections, perhaps, or vegetation managenent
12 is a key exanpl e.
13 M5. FALL-FRY: That's all we have.
14 THE W TNESS: Thank you.
15 MR. MOYLE: | have --
16 THE COURT: M. Myl e.
17 DI RECT EXAM NATI ON
18 BY MR MOYLE
19 Q Good norning, Tom
20 A Good norning, M. Myle.
21 Q FI PUG participated in the rul e devel opnent
22 process of this rule we are tal king about today,
23 correct?
24 A Correct.
25 Q And | wanted to just ask you a couple of
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1 questions, and | hope maybe a couple of comments on
2 things to the judge, and | think you probably agree, but
3 requlatory conpact, could you describe that, please?
4 A Regul atory conpact is a utilization utilities
5 are expected to prudently nmanage their systens through
6 the investnent of infrastructure to provide reliable
7 service for their custoners. And the conpact woul d be
8 that they can -- be allowed the opportunity to recover
9 that at a reasonable rate return.

10 Q And t he conpact involves three parties, does
11 it not, the utility, the regulator and the custoner?

12 A My personal opinion, | think it may be the

13 two, the utility and the custoner, and the custoner

14 would fall out of the regul ator's deci sion.

15 Q Don't the custoners play a key part with

16 respect to what we are here today about with respect to
17 the rule, and ultimately the ratepayers will be paying
18 the rates?

19 A They are inpacted by the rates, but our rule
20 direct what utilities do, not what custonmers do.

21 Q What ' s used and useful ?

22 A Termof art used, | think you described in

23 your opening statenment as sonething in service to

24  provide service to custoner, utility services.

25 Q And isn't that sonething typically that is
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1 strived for in regulatory setting, that you don't charge
2 custoners for things that are not used and useful ?

3 A Correct, but | -- as you are aware of,

4 especially with electric conpanies, when we set rates,
5 we use what's called a projected test year. So

6 utilities would typically file, let's say in year 2019,
7 for projected costs in year 2020 what they will be,

8 because by the tinme you go through the process you are
9 in 2020. So you are setting estinmated costs for plan
10 &M and things of that nature, and the rates are

11 actually set based on projections.

12 Q And intergenerational transfer, can you

13 describe that for the Court?

14 A | think you did a good job in your opening

15 statenment for that.

16 Q |"mnot sure that will work for evidentiary
17  purposes, but | appreciate it.

18 A kay, then | will go on.

19 | think it is the concept, if you wll, of

20 people today paying for sonething that they may not see
21  the benefits of in the future.

22 Q And this rule, as you put it forward, it

23 allows for utilities to recover for things that have not
24  necessarily been put in the ground, correct? It allows

25 for projected costs?
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1 A You are going to a little beyond. | think you
2 are going into the clause rule, and M. Breman wll be a

3 good wtness for that, but I wll give you ny

4 interpretation of it.

5 The way the clauses work, you have three --

6 Q | just -- the question sinply is if you know.
7 | can ask Ji mwhen he cones up --

8 A | know.

9 Q -- if it does allow for the recovery of future

10 costs, yes, no?

11 A It does, and then it trues it up to actual

12 costs.

13 Q kay. And there is nothing in the statute

14 that says the Comm ssion can -- gives themauthority to
15 charge for projected future costs in this statute, this

16  undergroundi ng statute, correct?

17 MR, KING  (Objection, Your Honor, that calls

18 for a I egal concl usion.

19 MR, MOYLE: If he knows. | nean, you know,

20 the statute speaks for itself, so | just asked, if

21 he knows. He was involved in the rul emaking. Part

22 of our argunent is it exceeds the statutory

23 authority. | amasking himif he knows of anything

24 in the statute that says utilities can recover for

25 future costs.
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1 THE COURT: Overrul ed.
2 THE W TNESS:. The statute says, | believe says
3 recover prudently incurred costs, and also directs
4 t he Conm ssion to develop rul es through the Cost
5 Recovery C ause. Causes do just that. They allow
6 as a three-part process of projected, actual and
7 t hen actual true-up.
8 BY MR MOYLE
9 Q And when it says incurred, that's in the past,
10 is it not?
11 A It's kind of -- | -- yes. | do it as anal ogy
12 |like this: You estimate your taxes for the foll ow ng
13 year so you have deductions taken out of your paycheck,
14  but at the actual end of the year, you pay the actual
15 taxes. So you estimated your costs going forward, and
16 then you actually pay them and that's what you
17  incurred.
18 Q You have gotten way beyond ny confort zone
19 wth an analogy to taxes, but anyway, you had to put in
20 place this rule, and the statute is not self-executing,
21 correct?
22 A Correct. | believe we had by Cctober 31st to
23 propose a rule.
24 Q All right. And with respect to ny client,
25 Florida Industrial Power Users Group, you are aware that
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1 they are an association conprised of |arge
2 commercial/industrial power users within the state who
3 take electricity fromthe state's IOUs, correct? Hasn't
4 the Comm ssion found that in nunerous orders granting
5 intervention?
6 A | am aware that the Florida Industrial has
7 been granted intervention in several PSC proceedings.
8 Q And that the Comm ssion has found, and it is
9 an association with |arge comrercial /i ndustrial power
10 users in the state of Florida?
11 A | wll take, subject to check, that that
12 appears in sone PSC order.
13 Q And you are aware that FIPUG over the years,
14 has entered into settlenent agreenents with utilities?
15 A Yes, sir.
16 Q And you are not aware of the Comm ssion ever
17  having said FI PUG doesn't have standing in any
18 proceeding, are you?
19 A | am not aware of any.
20 Q And FIPUG is a regular participant in clause
21  proceedings, and proceedings in which rates are
22 | npacted, correct?
23 A Yes, sir, we see each other often.
24 Q Ri ght. And rates obviously have an inpact,
25 not only on FIPUG nenbers, but increased rate has an
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1 i npact on all custoners; correct?
2 A Dependi ng how they are all ocated, yes.
3 Q And this rule -- this rule, particularly the
4 part that Jimis responsible for, that will have inpacts
5 wth respect to rates on custoners, correct?
6 A | don't believe the rule itself will. The
7 rule itself is an admnistrative filing requirenent of
8 utilities of what mnimuminformation to file. The
9 actual rates will be decided at an evidentiary heari ng.
10 Q Right, but with respect to what it tells them
11 to file, it tells themto file certain infornmation that
12 wll be considered by the utility when nmaki ng a deci sion
13 about rates; correct?
14 A Correct.
15 Q Right. So whether it's directly or
16 indirectly, the rule inpacts rates?
17 A Again, it's just the mninmumstarting point,
18 if you will, of a process that can go on with the
19 discovery and testinony and things of that nature.
20 MR MOYLE: One mnute, if | could, Your
21 Honor .
22 That's all | have. Thank you.
23 THE COURT: Ckay. Cross-exam nation, starting
24 with the PSC
25 M5. HARPER: Yes, Your Honor. Yes, sir just a
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1 coupl e of questi ons.
2 CROSS EXAM NATI ON
3 BY M5. HARPER:
4 Q M. Ballinger, OPC asked you sone questions
5 about statenents that you nmade during previous workshops
6 on these rules, and | would like to just ask you a
7 couple of questions and follow up on that if that's
8 okay.
9 The first question | want to ask you has do
10 with the rules as they are proposed today by the
11 Comm ssion. The rules that are before us now,
12 specifically the plan rule, | believe that's what you
13 focused nore on. So does the plan rule proposed by the
14 Comm ssion require utilities to provide both program and
15 project |level detail?
16 A Yes, for year one.
17 Q Can you pl ease explain what the proposed rule
18 requires as to detail?
19 A | do not have the rule in front of nme. | need
20 that to refresh ny nenory.
21 Q Ckay.
22 THE COURT: Do we have this as an exhibit, the
23 rule itself? | think it's attached --
24 M5. HARPER: | believe it's in the joint
25 exhi bits, yes.
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1 THE COURT: It is an exhibit? What exhibit?
2 MR GONZALEZ: J- 34.

3 MS. FALL- FRY: Right.

4 THE COURT: J-347

5 MS. FALL- FRY: Yes.

6 THE COURT: Okay.

7 THE WTNESS: Gkay. W got them

8 BY Ms. HARPER

9 Q Do you need nme to repeat ny question?

10 A No. You wanted to know what the detail is
11 required in year one?

12 Q | want you to explain the level of detail in
13 general that's required by the proposed rule, the plan
14 rule we are tal king about, 030.

15 A Al right. 1 amlooking at the construction,
16 estimated construction start dates and conpl eti on dates
17  for projects.

18 Any affected facilities. In other words, if
19 you were going to replace an overhead line with an

20 underground line, you are replacing sonme existing

21 facilities, things of that nature.

22 What the performance was of that existing

23 circuit. In other words, were the custonmers having

24 reliability issues on a day-to-day basis, and that may

25 be a reason why you are doing this hardeni ng.
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24 BY Ms. HARPER

25

And our cost estinmate of the project.
Q Ckay.
THE COURT: So were you | ooking at a specific

provi sion of the rule?

THE WTNESS. Yes, sir. | amlooking at --
let's see, subpart (5)(e) -- (5)(e)l actually.
THE COURT: And this is -- is this 6.030?

THE W TNESS: Yes, sir.

THE COURT: Five --

THE WTNESS: (5)(e), as in Edward, 1.

THE COURT: Ckay.

THE WTNESS: |t starts fromthe first year of
t he pl an.

MR KING It's (3)(e).

THE COURT: (3)(e).

MR KING Right.

THE WTNESS: Three -- there is a five -- | am
sorry, you are right, it is. | apologize, three is
in parenthesis. So it's (3), contents of the Storm
Protection Plan, sub (e), part 1.

THE COURT: Ckay.

THE W TNESS: | apol ogi ze.

THE COURT: No, that's okay.

Q M. Ballinger, can you please read your -- you
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1 read (e)l there under (3). Can you please read (e)2 for
2 the second and third years?

3 A For the second and third years of the plan,

4 project related information in sufficient detail, such
5 as estimated nunber and costs of projects under every

6 specific programmng, to allow the devel opnent of

7 prelimnary estimates of rate inpacts as required by

8 paragraph (3)(h) of this rule.

9 Q So then does this rule require both program
10 and project |level detail?

11 A Yes, it does.

12 Q Does this rule require enough information as
13 adequate for the Conm ssion to nmake an estinate on rate

14  inpact?

15 A Yes, it does.
16 Q Does this rule approve any costs? |n other
17 words, if the plan is approved under this rule -- if a

18 utility's plan is approved under this rule, are any
19 costs approved?
20 A No. And that was -- that was clearly

21 discussed at the workshops, that the approval of a plan

22 is not an approval of actually building and to inplenent

23 that plan. It is just that, a plan. It's for

24  information for the Comm ssion to unfold.

25 Q And does the approval of a plan under this
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1 rule change custoners rates?

2 A No.

3 M5. HARPER: No further questions.

4 THE COURT: | guess we wll just go in line as
5 we have gone, FPL and Gulf Power, M. Gonzal ez?

6 MR, NORDBY: Judge, Dan Nordby from Shutts &
7 Bowen. | just have a few brief questions.

8 THE COURT: You are going to do that?

9 MR. NORDBY: Yes, sir.

10 CROSS EXAM NATI ON

11 BY MR NORDBY:

12 Q Good norning, M. Ballinger. How are you?
13 A Fine. How are you?
14 Q | just want to ask you a couple of brief

15 foll owup questions.

16 You were asked sone questions by the Ofice of
17  Public Counsel's attorney about the rule workshops you
18 participated in. Do you recall that testinony?

19 A Yes.

20 Q Those rul e workshops were intended to devel op
21 the rules, is that correct?

22 A Correct. It's a typical process we do for

23  rul emaking, take input fromparties, affected agencies

24  and other people, staff. |It's a way of gathering
25 information.
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1 Q So who was there to provide the informtion
2 you were seeking to gather as you as staff devel oped the
3 rules?
4 A | believe the workshop attendance had the
5 Ofice of Public Counsel, had all the investor-owned
6 utilities. It had, | believe, the Florida Retail
7 Federation. M ght have had Florida Industrial was
8 there. | don't believe any environnental agencies or
9 organi zations were there such as Southern Alliance for
10 Cean Energy, | don't recall if they participated or
11 not .
12 Q So in the excerpt of the transcript that you
13 were asked to read by the Ofice of Public Counsel, at
14  one point you said that granularity would be hel pful,
15 quote, "as much as possible.” Do you recall saying
16 t hat ?
17 A Yes.
18 Q And in the portion that you read from O fice
19 of Public Counsel, Exhibit 2, you said, quote, as nuch
20 specificity as you can. Do you recall saying that?
21 A Yes.
22 Q Who did you want to gather that information
23 from about what was possible, and how nuch specificity
24 could be provided?
25 A Who were we gathering it fron?
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1 Q Yes.

2 A The utilities. And | think earlier, it was at

3 the June 20th -- | amsorry, the August 20th workshop,

4 we tal ked about that, and we didn't want utilities to go

5 recreate or go and create sonmething that they didn't

6 have.

7 Again, we are trying to keep this process

8 efficient. W sawthis as a substitute, if will you,

9 for our current hardening plan and our current hardening
10 rules. This was not a major overhaul of our systemt hat
11  we had in place.

12 Q Did you, in fact, accept information fromthe
13 utilities at the rul e workshops?

14 A Yes. They provided even draft rule |anguage,
15 which we typically solicit from everybody.

16 Q And di d you al so accept comentary and

17 information from Public Counsel representatives at the
18 rul e workshops?

19 A Yes, we did.

20 Q Did the Conm ssion provide an opportunity for
21  postworkshop subm ssion of witten comments?

22 A | believe we submtted -- we solicited both --
23 witten coimments from both workshops. So, yes, two

24 rounds of that.

25 Q Utimately, does the plan rule that the
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1 Commi ssion proposed have enough detail for the
2 Comm ssion to nmake an infornmed decision on the approval
3 of a plan?
4 A | believe it does.
5 Q Ckay. | want to ask you a few questions about
6 the questions you received fromM. Myle now Turning
7 to a different topic.
8 Do you personally know how many nenbers FlI PUG
9 clainms to have?
10 A | do not.
11 Q Do you personally know how many of those
12 menbers are custoners of investor-owned utilities?
13 A | do not.
14 Q Do you personally have any information as to
15 the degree to which these rules would affect FIPUG s
16 all eged nenbers?
17 A Coul d you repeat the question?
18 Q Sure, and I will rephrase it. | wll ask a
19 better question.
20 Do you personally have any information as to
21  how these rules mght affect the nenbers that FIPUG
22 clains to have, the degree to which it m ght affect
23 their rates in any way?
24 A As | said earlier, in ny view, these rules are
25 administrative rules to utilities directing themwhat to
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file. The outcone, yes, will affect FIPUG nenbers, but
not the rules thenselves. So | think back to the
evidentiary proceedi ng, nuch |ike any other proceedi ng
at the Conmm ssi on.

Q So just to clarify, that effect would not be
these rules, it would be the proceedi ngs that occur
under these rules, is that correct?

A Correct.

Q Okay. Do either of these rules, thensel ves,

rai se or lower any custonmers electric utility rates?

A No, not the rul es thensel ves.
MR, NORDBY: | don't have anything further.
Thank you.

THE COURT: Yes, sir.

MR. MEANS: No questions, Your Honor.

THE COURT: TECO? M. Means?

MR. MEANS:. That ne, Your Honor.

THE COURT: I'msorry. Wit just a mnute.
M. Bernier, yes.

MR. BERNI ER° W have no questi ons.

THE COURT: Ckay.

MR. BERNI ER: Thank you.

THE COURT: Sorry. You are at the table and |
was trying to -- okay.

So is there any redirect?
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1 MS. FALL-FRY: Just a second. No thank you.
2 THE COURT: M. Myl e?
3 MR, MOYLE: No redirect.
4 THE COURT: Well, thank you very nuch.
5 THE W TNESS: Thank you, Your Honor. |
6 appreci ate the accommodati on of ny schedul e.
7 M5. FALL-FRY: Absolutely.
8 THE COURT: Have a good day.
9 THE W TNESS: Thank you.
10 (Wtness excused.)
11 THE COURT: M. Fall-Fry, next wtness.
12 MS. FALL-FRY: If it pleases Your Honor, may
13 we take a break?
14 THE COURT: Yes. On breaks, | was just
15 t hi nki ng of breaks nyself, you know, what we should
16 dois try toreally limt themto five or six
17 mnutes. | know there are a lot of us, so it may
18 be | onger, but a group this size breaking sonetines
19 takes too long. W' ve got a |lot today.
20 | don't know, are we going to be in the
21 eveni ng, do you think? Wat do the parties think
22 about that?
23 M5. HARPER: | hope not, but a five-mnute
24 break sounds reasonable to us.
25 THE COURT: Ckay. Five to seven or eight
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1 m nutes, you know, try to get back before 10

2 m nut es, okay?

3 Take a break.

4 (Brief recess.)

5 THE COURT: W are back on the record. |Is

6 everybody here that's participating? |s Duke

7 Ener gy represented?

8 MR. BERNTER | lost track of tine. |

9 apol ogi ze.

10 THE COURT: Ckay. Ms. Fall-Fry, your next

11 Wi t ness.

12 M5. FALL-FRY: W call Marshall WIllis to the
13 st and.

14 And before he is sworn, Your Honor, | think
15 the parties have all worked out that we have

16 accepted himas an expert in rul emaking and

17 regul atory accounting, so we don't need to go

18 t hrough voir dire unless Your Honor would |ike to.
19 MR, GONZALEZ: That essentially resol ves FPL
20 and Gulf's concerns in our notion in |limne that he
21 may testify on the engineering issues related to
22 the project level detail.

23 THE COURT: Ckay.

24 MR. GONZALEZ: Yeah.

25 THE COURT: You have w thdrawn the |imne?
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1 MR, GONZALEZ: | think, based on our agreenent
2 now, he is not going to try to offer expert

3 testinony on that, so that -- | think we are

4 satisfied with that.

5 THE COURT: So that's why you are w t hdraw ng
6 because it's not going to be an issue.

7 MR, GONZALEZ: We pretty much agree he is not
8 going to be an expert.

9 THE COURT: Well, if he veers into that, you
10 can rem nd ne, okay?

11 MR, GONZALEZ: Thank you.

12 THE COURT: So, M. WIIls, if you would raise
13 your right hand, please?

14 \Wher eupon,

15 MARSHALL WLLIS

16 was called as a witness, having been first duly sworn to
17 speak the truth, the whole truth, and nothing but the

18 truth, was exam ned and testified as foll ows:

19 THE WTNESS: | do.

20 THE COURT: Wth that, Ms. Fall-Fry, your
21 Wi t ness.

22 DI RECT EXAM NATI ON

23 BY Ms. FALL-FRY:

24 Q Good nor ni ng.
25 A Good nor ni ng.
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1 Q You are currently enployed at OPC, correct?
2 A That is correct.
3 Q Could you tell us what OPC is?
4 A | amsorry, | didn't hear you.
5 Q Could you tell us what OPC is?
6 A Ofice of Public Counsel is an office that is
7 established by the statutes in the State of Florida, and
8 they are basically mandated to appear on behalf of the
9 consuners of utility conpanies before the Florida Public
10 Service Commssion in all nmatters, which would include
11  this one.
12 Q And what are your responsibilities at OPC?
13 A My position title, or my position description
14 is that of Chief Legislative Analyst. As far as ny
15 positions goes, | amthere basically to give ny expert
16 opinion to Public Counsel, to give ny analysis when
17 necessary on the cases they assign ne, as well as
18 testinony when required. | also provide training to not
19 only sone of our new accountants that have cone onboard,
20 but also to attorneys on staff.
21 Q Okay. And in your experience, could you
22 explain to us howeletric utility conpani es generate
23 revenue?
24 A Uility conpani es generate revenue by charging
25 their retail customers for electrical or eletric
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1  consunption through their bills.

2 Q And general |y speaki ng, what conponents nake

3 up the bills that custoners may see?

4 A Vell, it would include a base charge, which is

5 predomnantly one of the largest charges in the bill

6 There will also be clauses such as the fuel charge, the

7 Environnental Cost Recovery O ause, Capacity Cost

8 Recovery C ause, Conservation Cost Recovery O ause.

9 There used to be a Nuclear Cost Recovery O ause, but |
10 don't believe anybody is really charging at this point
11  through that. There -- and of course this will be the
12 new, the Storm Protection Plan Cost Recovery O ause.

13 There al so woul d be probably other charges on
14 the bill for people who are -- or conpanies who are

15 incurring stormrecovery, they will be called

16  surcharges. And there wll |ocal charges on the bil

17 for taxes, franchise fees.

18 Q Let's take those bit by bit.

19 VWhat are base rates that you nentioned?

20 A Base rates are the portion of the bill that a
21  conpany charges that are nornally designed through the
22 rate case rulemaking process. And in doing that, the

23 base rate portion would include a determner, which is
24 part equity, part debt cost on a utility's investnent in
25 property that needs to serve custoners, which would be
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their generating facilities or transm ssion distribution
facilities; their general plant, which would be office
bi ddi ngs, cars, trucks of that sort.

Once you cone up with the actual dollar rate
of return they need to support the capital costs of the
conpany, you would add to that the operating expenses of
t he conpany, which would include itens |ike salaries,
mai nt enance, overhead, depreciation, would include
currently storm enhancenent costs through the storm
har deni ng pl ans, a process approved by the Commi ssion
for the year

Once you add that all together, you cone up
with a revenue requirenent that a conpany believes they
need, and that gets further allocated into custoners
bills through charges.

Q Okay. And you al so nentioned the different
cl ause recoveri es.

A Yes.

Q Does every custoner pay the charges to
utilities that are inposed through those cl auses?

A Yes, they do.

Q Do any of those clause recovery charges ever
| ower base rates?

A Not the base rate portion, no.

Q Let's tal k nore about the Environnental Cost
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1 Recovery Clause that you nentioned. Can you explain
2 that nore?
3 A The Cost Recovery O ause was a cl ause that was
4 inplenented by the Comm ssion by statute. The
5 Legislature passed a | aw which inpl enented that
6 particular clause. It was designed to recover the cost
7 of mandated environnmental projects that were nandated by
8 a governnental agency such as the federal governnent, or
9 a state governnent, the State of Florida, to pass
10  through that cl ause.
11 Q Can you expl ain how you are aware of that
12 cl ause?
13 A Because of ny 38 years with the Public Service
14  Conmm ssi on.
15 Q And you explained a little bit on what the
16 clause was designed to cover, but could you go into a
17 little nore detail ?
18 A Well, it's designed to cover specific projects
19 that a conpany brings to the Comm ssion through an
20 application. And in that -- in that actual clause, it
21 tal ks about projected costs. Actually uses the |anguage
22 projected in the Environnental Cost Recovery C ause.
23 And the Comm ssion uses its nornmal three-year cycle
24  process of devel oping the clause where you use the --
25 for instance, let's just take an exanple to nmake it
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1 sinple.
2 If a conpany files for sonething to through
3 the Environnental Cost Recovery O ause for this year,
4 which would be -- well, let's just say the com ng up,
5 2020, they would file for that for rates to go into
6 affect on January 1, 2021.
7 In that, they would ask for the costs that are
8 going to be projected in 2021. There would be a true-up
9 of actual estimated in 2020 because everything woul dn't
10 actually be known for 2020. It would also true-up costs
11 that have been in place since 2019. That woul d be that
12 three-year cycle.
13 Now, in the Environnental Cost Recovery
14 Clause, it also had a requirenent in that clause that
15 rates would have to be reduced if a conpany -- if it was
16 actually in base rates. And that was really at the
17 point in time that the |law was i nplenented that that
18 cane into effect. But if a conpany decided they wanted
19 to put a project through the Environnmental Cost Recovery
20 Clause and it happened to be in base rates, the | aw
21 basically requires there be a base rate reduction at the
22 sanme time the clause was increased to take care of that
23  project.
24 Q Ckay. So you nentioned projected costs and
25 incurred costs. Wat are the projected costs?
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1 A Well, projected costs to ne are costs to be
2 projected in the future. That's what | was tal king just
3 tal king about in the Environnental Cost Recovery C ause.
4 It would cover the projected years of '21 and the
5 partial projected for '20.
6 Q And how is that different than the incurred
/7 costs?
8 A To ne, if it tal ks about incurred costs, it's
9 historical. And | heard an analogy earlier, but | would
10 do a different anal ogy.
11 | buy a house, | get a nortgage for that
12 house, but | take possession of that house on the day
13 that | buy it but I incur a nortgage at the sane tine,
14  but | have actually bought a house. | have got
15 possession of it. It's done. It's conpleted. |It's
16 constructed. | have got it. | may pay the nortgage on
17 that for 15, 30 years, but it's a historical cost that |
18 actually own that.
19 Q Are you famliar with the statute at issue in
20 this case?
21 A | am sorry?
22 Q Are you famliar with the statute at issue in
23 this case, 366.967
24 A Yes.
25 Q And what does that statute do?
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting (850)894-0828 Reported by: Debbie Krick



99

1 A The current storm protection?
2 Q Yes.
3 A The statute basically requires that a conpany

4 file, first, a plan for 10 years for the immediate

5 future, imediate 10 years. Along with that, it says

6 for the first three years of that plan, they have to

7 file cost projections, or basically rate projections of
8 the rate inpact for the first three years that the plan
9 is filed.

10 It also allows for recovery of costs, which is
11 the other part of the rule that the Comm ssion staff is
12 proposing. To recover the costs, they are basically put
13 forth through the plan at sonme point in tinme, and it

14  established through that the Storm Protection Pl an Cost
15 Recovery d ause.

16 Now, the one thing that's a little different
17 between this clause and the environnental protection

18 clause is that this clause didn't say that it has to

19 cone out of base rates on day one. It just says there
20 will not be double recovery for projects that are

21 already in base rates. And it basically says you can't
22 doit. Don't put anything that's already in base rates
23 in the clause. It's only there to recover anything

24  above and beyond what's al ready being recovered through

25 base r at es.
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1 Q And why would the statute need to specify
2 that? Are there currently storm hardening or storm
3 enhancenent costs in base rates?
4 A Yes, there are. The Conm ssion, since 2007,
5 has been approving storm hardening plans, and they have
6 done it every three years on a three-year cycle. Those
7 costs can only be collected through base rates up to
8 this point. That would be the only way a conpany coul d
9 have collected those costs.
10 Q And the IQUs -- are the 1QUs currently
11 recovering costs for those storm hardening activities?
12 A Yes, they are.
13 Q Thr ough base rates?
14 A Yes, they are.
15 Q What types of projects are included in those
16 storm hardening activities?
17 A Well, traditionally, the costs have been pole
18 inspections, replacenents. There have been for
19 vegetation nmanagenent. There is hardening activities
20 for hardeni ng overhead |ines, hardeni ng underground.
21 W've already heard M. Ballinger talk about that.
22 Those costs are ongoing. | think he indicated they are
23 ongoing. A lot of those costs would have already been
24  recovered, or are being recovered through base rates.
25 Q And while you were enpl oyed at the PSC, did
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1 you work on dockets concerning the storm hardeni ng
2 pl ans?
3 A The division that | worked in when | was with
4 the Conmm ssion was requlation, ny staff nmenbers did work
5 on the Storm Hardeni ng Pl an, yes.
6 Q And as -- in your supervisory capacity, did
7 you participate in the review of those plans?
8 A Yes, as director of the division, | did. |
9 reviewed ny staff's worked, signed off on those
10 reconmendati ons.
11 Q And since you testified that they are
12 currently included in base rates, does that nean that
13 ratepayers are currently paying for those activities?
14 A Each year they pay for a level of activities
15 of storm enhancenent based on their plan.
16 Q And do you know - -
17 THE COURT: | would like you to explain
18 further the difference between the Environnenta
19 Cost Recovery Clause the way it inpacts base rates
20 conpared to this law, this newlaw, howis it
21 different?
22 THE WTNESS: |It's basically different in that
23 when a conpany would cone forward wwth a
24 envi ronnmental protection project they wanted to put
25 through a clause, they had to do -- at the sane
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting (850)894-0828 Reported by: Debbie Krick



102

1 time they inplenented an increase in the clause,
2 they had to reduce base rates accordingly, so there
3 wi Il be no double recovery what soever.
4 It would go straight frombase rates into the
5 clause, if it happened to be in base rates. If it
6 wasn't in base rates, there wouldn't be a reduction
7 I n base rates.
8 That happened when the clause was i npl enent ed
9 in '94, the Comm ssion had to go through severa
10 proceedi ngs to make sure that base rates were
11 reduced because the law required it to be reduced
12 when those projects cane out of base rates and went
13 into a cl ause.
14 THE COURT: It's reduced based on duplicate of
15 services? Wiy -- howis it --
16 THE WTNESS: It was reduced based on
17 duplicate capital costs. It's the recovery of
18 those capital costs. The rate of return,
19 depreci ati on on those capital costs, that's what
20 actually cane out of base rates at that point, and
21 t hose costs would go into the clause. You night
22 consider it as two separate rate proceedings. |It's
23 just to make sure that what you are billing through
24 the clause isn't going into base rates.
25 This particular statute canme out, and it
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1 basically said we are not -- it doesn't allowthe

2 Comm ssion to go in and | ower base rates for

3 anything that's already in base rates. And

4 conpani es have been doi ng st orm enhancenent

5 activities for many, many years, and they are

6 al ready including an expense and a revenue

7 requirement to recover that actual investnent they

8 have in capital costs, and the expenses for

9 veget ati on managenent, they have been doi ng that
10 for years.

11 The | aw basically -- the intent, from what ny
12 reading of it is, is that the Legislature would

13 i ke the conpanies to speed up that process. They
14 woul d i ke nore storm hardening at a faster rate.
15 And to do that, they are going to incur nore

16 proj ects, nore noney, and they need a way to pass
17 that through without a rate case. That's what the
18 cl ause was for.

19 Wth the inplenentation of this law, they are
20 goi ng to have storm enhancenent costs in base

21 rates, and they are going to have sone newer costs
22 hopeful Iy going through the cl ause.

23 And that brings up the problemthat we have in
24 that we have to nmake sure that there is no double
25 recovery that a project that is in -- is actually
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in base rates right nowisn't slipped into the
actual Cost Recovery C ause at the sane tine,
because if that happens, it's going to be recovered
t hrough base rates and al so being recovered the
sane way through the clause. The custoners wl|
end up being double charged for it.

THE COURT: Thank you.

And you can ook -- if you were to | ook at the
Envi ronnental Cost Recovery C ause statutorily and
conpare it to 366 on these new hardeni ng costs and
cost recovery --

THE W TNESS: Yes, sSir.

THE COURT: -- you would be able to see the
di fference?

THE WTNESS: You would. One of the primary
differences in the actual statutes thenselves, the
Environnental Cost Recovery C ause actually -- and
if I could refer to the clause, | could --

THE COURT: Sure.

THE WTNESS: | happen to have a copy here.

THE COURT: And what is that statute, the
Envi ronnent al Cost Recovery C ause?

MS. FALL-FRY: [It's 366.8255.

THE COURT: .82 --

MS. FALL-FRY: 55:00.

114 W. 5th Avenue, Tallahassee, FL 32303

Premier Reporting

premier-reporting.com

(850)894-0828 Reported by: Debbie Krick



105

1 THE COURT: -- 55, which is not at issue here.
2 We are just looking at it, yes.
3 Do we have a copy of it, by chance? It's
4 okay. It isn't necessary.
5 MR. KING Your Honor, we have a copy of it as
6 one of our exhibits --
7 THE COURT: Ch, you do?
8 MR KING ~-- if you want us to pass it out.
9 THE COURT: \Where woul d that be?
10 MR KING It is exhibit -- | believe it's 2,
11 PSC- 2.
12 THE COURT: Ckay. Let's see, do | have -- do
13 I have a PSC book up here?
14 M5. CIBULA: No, we don't have a PSC book.
15 THE COURT: Ckay.
16 M5. CIBULA: W were going to hand them out
17 | at er.
18 THE COURT: Well, | have got the rule, and I
19 guess | have 366.82 -- it's in here sonewhere,
20 right? |Is that in -- we mght as well get down to
21 it so | can see what the argunents are.
22 Where is the other statute that's at issue
23 here, the main statute? Do we have that in any of
24 t he exhibits?
25 | have got it open to the rule -- or the rules
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1 at 34 of -- Joint Exhibit 34. |Is there a joint
2 exhibit on the statute underlying the rule at
3 issue? | think | have got -- | think you have got
4 it in your --
5 MR KING | know there is a copy of 366. 96,
6 it's attached --
7 THE COURT: It's attached to your joint --
8 your prehearing stipulation.
9 MR KING Yes.
10 M5. HARPER: It is in the prehearing
11 stipul ation.
12 MR KING It is in the prehearing
13 sti pul ati on.
14 THE COURT: Let nme | ook at that.
15 M5. PUTNAL: Your Honor, | have one.
16 THE COURT: You have got one handy?
17 MS. PUTNAL: Yes.
18 THE COURT: G ve ne one that's handy.
19 M5. HARPER: It starts on page 13 as well of
20 the prehearing stipul ation.
21 THE COURT: Yeah. You mght want to put it in
22 as an exhibit. Let's go ahead -- since M. Putnal
23 has been kind enough to give ne a copy, why don't
24 we put it in as Joint Exhibit 52.
25 (Wher eupon, Joint Exhibit No. 52 was received
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1 into evidence.)
2 THE COURT: And that is 366.96, okay. | have
3 got -- | have got both before ne.
4 THE WTNESS: GCkay. |If you would like ne to
S conti nue.
6 THE COURT: Pl ease.
7 THE WTNESS: |If you |ook at Florida Statute
8 366. 8255, which is the environnental cost recovery
9 statute --
10 THE COURT: Yes.
11 THE WTNESS: -- and you go to subsection
12 (2) -- and | can read the whol e subsecti on.
13 THE COURT: No, | see it. You can explain it.
14 | have got the subsection.
15 THE WTNESS: Okay. Wat | would like to draw
16 your attention to is the very |ast sentence in
17 subsection (2), which basically says an adjust nment
18 for the level of costs currently being recovered
19 t hrough base rates or other rate adjustnment clauses
20 nmust be included in the filing.
21 What that neans is when the conpany files for
22 the Cost Recovery O ause, they nust also file for a
23 reduction in base rates if that itemthey are
24 asking for to go through the clause happens to be
25 i n base rates.
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1 I f you | ook at the subsection (3) right bel ow

2 it, you wll note that it says the environnenta

3 conpliance cost recovery factor nust be set

4 periodically, but at |east annually, based on

5 projections of the utility's environnental

6 conpl i ance costs during the forthcom ng recovery

7 period. It nmust be adjusted for variations and

8 | osses, that's the |osses they are tal king about.

9 | f you conpare that | anguage, and you go back
10 to the new statute, 366.96, or the storm protection
11 pl an cost recovery, | would point you to subsection
12 (7) of that |aw where it says:

13 After a utility's transm ssion and

14 di stribution storm protection plan has been

15 approved, proceeding with actions to inplenented

16 the plan shall not constitute or be evidence of

17 I nprudence. The Conmm ssion shall conduct an annual
18 proceeding to determne the utility's prudently

19 incurred transm ssion distribution storm protection
20 plan costs and allow the utility to recover such

21 costs through a charge separate and apart fromits
22 base rates to be referred to as the Storm

23 Protection Plan Cost Recovery Clause. |If the

24 Conmm ssi on determ nes costs are prudently incurred,
25 those costs will not be subject to disall owance or
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further prudence except for fraud, perjury, or
i ntentional withhold of key information by the
utility conpany.

If you -- let ne find the exact | anguage where
it says --

THE COURT: (8), | think, tal ks about base
rates, subsection (8).

THE WTNESS: Yes. That's the portion that
will be not conparable to the environnental
protection statute, where it said that you are
required to | ower base rates for anything currently
bei ng charged in base rates. Subsection (8)
basically says -- no, that's not what | amtalking
about .

THE COURT: That's the sane, isn't it? In a
way, it's the sane in that you can't doubl e-dip?

THE WTNESS: Yes. Wll, that is, but that's
the -- specific (8), | don't read that to say that
t he Comm ssion can | ower base rates. |If the
Comm ssion could | ower base rates through the
statute, | don't think we would have this problem
We could determne that the costs are in base rates
If we have the information before us to do that, we
could pull it out of base rates, and we woul dn't

have the probl em of possible double recovery of
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1 obvi ously being in both.
2 THE COURT: Under the first statute, you can
3 actually pull themout of base rates --
4 THE W TNESS: Yes.
5 THE COURT: -- or is that only if they are
6 i ncluded in the environnmental recovery?
7 THE WTNESS: Exactly. If the Comm ssion puts
8 themin the clause, if the conpany wants it to run
9 it through the clause, the environnental protection
10 cl ause, they are required to | ower base rates at
11 the sanme tinme they increase the clause to put that
12 In there.
13 Under this statute, there is no such
14 provision. There is no reduction, so there will be
15 costs that are flow ng through base rates at the
16 same tinme that additional costs are going into the
17 cl ause.
18 And that's -- that's one of our concerns that
19 it wll cause sone form-- or it could cause sone
20 form of double recovery if we don't have the
21 information avail able to make sure it doesn't
22 happen up front.
23 When the | aw says that there cannot be double
24 recovery, if a charge such as that actually got
25 into the clause that was also in base rates, it
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1 woul d be a violation of the statute at that point.
2 THE COURT: OCkay. | will just l|eave further
3 exploration for cross-exam nation.
4 THE W TNESS: Ckay.
5 THE COURT: Thank you.
6 THE WTNESS: For instance, going back to the
7 | anguage that's in the actual Environnental Cost
8 Recovery C ause that | spoke of before, where it
9 tal ked about incurred costs. |It's ny opinion that
10 if the Legislature wanted to | ook at projected
11 costs, they would have done sonething simlar to
12 the other -- another clause they had here, which is
13 t he Conservation Cost Recovery C ause, where they
14 said that the Comm ssion shall include costs to be
15 incurred. And it basically refers to projected
16 costs, costs to be incurred.
17 And | could actually --
18 MR, NORDBY: Judge, to the extent that the
19 witness is testifying and giving an opi nion on what
20 the Legislature could have done, he is not tendered
21 as an expert on legislative drafting and what they
22 coul d have done.
23 THE COURT: Right. And | can hear argunent on
24 it, but I amgoing to overrule that objection. He
25 Is just trying to explain his understandi ng as
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1 soneone that, over the years, has worked in rate

2 setting.

3 Overruled. Go ahead. You can tell ne.

4 THE WTNESS: And then | don't believe you

5 have a copy of this actual statute, but it's the

6 Conservation Cost Recovery C ause, and in that

7 one --

8 THE COURT: No, | think I -- oh, you nean

9 the -- beyond this one?

10 THE WTNESS: Yes, beyond that one. | talked
11 previously -- | discussed previously about the

12 different clauses that the Comm ssion has in place.
13 THE COURT: Yes.

14 THE WTNESS: This is also a legislative

15 mandat ed cl ause, the Conservation Cost Recovery

16 C ause.

17 THE COURT: Can you tell ne what statute that
18 is if you are going to talk about it?

19 THE WTNESS: It is Chapter 366. 82.

20 THE COURT: Just 366. 827

21 THE WTNESS: Right.

22 THE COURT: | would assume, if it's going to
23 be | egal argunent, that you wll at |east include
24 that in your proposed final order, the copy, so

25 that we can do this if we are going to go there.
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1 MS. FALL-FRY: Yes, sir.
2 THE COURT: So go ahead.
3 THE WTNESS: And this statute actually has
4 | anguage init, and I wll read the actual
5 | anguage.
6 It says: Reasonable and prudent unrei nbursed
7 costs projected to be incurred, or any portion of
8 such costs, may be added to the rates which woul d
9 ot herwi se be charged by a utility on approval.
10 But it uses the actual word "projected to be
11 incurred,” which is not like the |anguage that's in
12 the Storm Protection Cost Recovery C ause. |t
13 doesn't use the word "projected to be incurred.”
14 It just says "cost to be incurred.”
15 As an accountant, | would say that's
16 historical to ne. |f sonebody told ne to put costs
17 in there the utility has incurred, we are talking
18 about historical costs.
19 THE COURT: So this is a pay and chase,
20 whereas the other is a project?
21 THE W TNESS: Yes.
22 THE COURT: Al right.
23 THE WTNESS: And, in fact, if the rules were
24 designed to only look at historical in a clause
25 proceedi ng, we woul d not have the problemthat we
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1 are tal king about as far as not having the detai
2 in the projected | anguage.
3 M5. FALL-FRY: If | can continue with ny
4 direct?
5 THE COURT: Pl ease.
6 BY M5. FALL- FRY:
7 Q When you were answering Judge Peterson's
8 questions, you nentioned the inability to take it out of
9 Dbase rates conpared to the environnental clause. Could
10 you go back to the environnental clause | anguage?
11 A Yes.
12 Q Coul d you | ook at the | anguage of sub (3),
13 where it says the environnental cost recovery factor
14 nust provide for a periodic true-up of the utility's
15 actual environnental conpliance costs with the
16 projections on which past factors have been set?
17 A Yes, | just read that.
18 Q Is it nmy understanding -- is it your
19 understanding that that |anguage that provides for a
20 true-up in the ECRC doesn't exist in the | anguage for
21  the stormprotection plan?
22 A That | anguage, rather, is not in the statute
23 for the stormprotection plan cost recovery cl ause.
24 Q So is that why it's a problemthat, if there
25 is double recovery in base rates, there is no provision
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1 inthe statute that permts for a true-up process?
2 A VWll, the way the statute was witten, |
3 believe, is historical in nature. It didn't intend
4 there would be a true-up because those costs are already
5 known. So if they are known in historical, they would
6 be filing for costs they've already incurred, they would
7 not necessarily have a true-up.
8 Q Let's go back to these storm hardeni ng pl ans.
9 \VWat level of detail is contained in the current storm
10  hardeni ng plans?
11 A According to the proposed rules, the detail is
12 specific detail, project level detail for the first
13 year, and that's under (3)(e) of the --
14 Q Let ne clarify. | asked you about storm
15 hardeni ng, not storm protection.
16 A Oh, the stormhardening. | amsorry, |
17 m sunder st ood you.
18 St or m hardeni ng pl ans have been approved by
19 the Conm ssion since 2007, every three years. And under
20 those plans, there isn't really any specific project
21 |level detail. It is basically done by nore detail in
22 the first year, but estimates -- estimated doll ars per
23 program such as overhead, undergroundi ng, they would
24 Dbasically be estimates, and a range of estimates in the
25 storm hardeni ng pl an.
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1 Q So let's take one of the prograns |ike
2 vegetation managenent. That's a programthat's
3 currently in stormhardening that's also going to be in
4 stormprotection, is that correct?
5 A The law all ows for vegetati on managenent
6 wthin storm protection.
7 Q So how will the Comm ssion and affected
8 custoners be able to identify which specific projects
9 under the program of vegetation managenent that are
10 currently in storm hardening plans conpared to projects
11 that would be included in the stormprotection filings?
12 A The Comm ssion would have to | ook at what's
13 currently being charged by utility conpanies at | east
14  over the several years for vegetation managenent.
15 Currently, the mgjority of them | believe, are on a
16 three-year cycle, where they cycle through all of their
17 vegetation nmanagenent areas and clear it every three
18 years, and actually sonetinmes on a qui cker basis.
19 But they were putting forth their plans the
20 nonetary anount they are going to do that, but in
21  vegetation managenent, they actually al so, according to
22 that rule for stormprotection hardeni ng plans, they
23 give us the nunber of line mles that they intend to
24 cl ear.
25 Soit's alittle easier for vegetation
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1 managenent to be able to look at that. W have the
2 nunber of line mles they intend to clear based on what
3 they are going to present in the future. |f they want
4 to put any additional anpunt through the Storm
5 Protection Plan Cost Recovery C ause, we would know t hat
6 if we had line mles, if they have done it in the past
7 couple of years, we can do an average of sone nethod to
8 cone up to assure that what they are putting through the
9 plan there are additional mles and not the ones that
10  have al ready been cl eared.
11 Q Is that true for the other types of prograns
12 for storm hardening and storm protection?
13 A No, that's a little nore difficult.
14 In storm hardeni ng plans, the information
15 there is based upon dollar values. It doesn't say what
16 projects are included. It doesn't say where those
17 projects are going to be. It doesn't |abel an actual
18 estimated cost for a project. It just does it onits
19 own basis.
20 Q So under the current proposed rules for the
21 stormprotection plan in the recovery clause howis the
22 PSC, or OPC, or affected custoners going to be able to
23 determ ne what they are already paying for?
24 A Well, in my opinion, to be able to do that, we
25 are going to have to have, not only project |evel detai
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1 for the first year, but we will need project |evel
2 detail for years two and three to be able to make sure
3 that there is no double recovery.
4 The Conmm ssion, as well as intervenors, wll
5 need that opportunity to know what those projects are,
6 to know what the estimated costs are for those projects,
7 the ampbunt that's going to be included in the Storm
8 Protection Plan Cost Recovery C ause, because that plan,
9 | believe, even though it's not stated in the actual
10 rule for the actual plan itself, | believe it's going to
11  be enconpassing, not only what they intend to put
12 through the clause, but | think it's going to have
13 everything that's in the storm hardeni ng plans right now
14 that are being flowed through base rates and bei ng
15 recovered there.
16 And if that happens, if they don't get the
17 separation right, because we are just not dealing with
18 one year. W are dealing with the way the staff has the
19 clause set you up right nowin the 031 rule, and you
20 have that three-year cycle. Let's take an exanple.
21 If they were to file for 2020 with the plan,
22 it allows themto alnost simultaneously file for a
23 clause recovery proceeding. |In that clause recovery
24  proceeding, they will be requesting to recover the costs
25 in 2020, which would be project level detail. They
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1 would also be asking to recover the projected costs for
2 2021. And according to their rule, it's going to be on
3 a program basis.
4 We are going to have a difficult time trying
5 to figure out what in that program m ght be in base
6 rates and what really should be depl oyed through the
7 clause. And that's why we believe that staff had it
8 right. |If you went through this projected nethod, staff
9 had it right in their original recommendation, that we
10 needed project level detail, understanding that their
11 project level detail is not going to be as accurate in
12 two and three.
13 But as an accountant, as a prior nenber of the
14  Comm ssion, and ny experience with the Comm ssion for 38
15 years, and 43 now going through the Public Counsel, |
16 find it very -- I would find it very difficult to be
17 able to separate those costs and assure the Conmm ssion
18 that there is no double recovery w thout having
19 know edge of what the projects intend to be, and sone
20 estimate of what those costs for those projects are
21 going to be rather than a program basis where they are
22 starting to go through the cl ause.
23 The cl ause recovery factors for the storm
24 protection plan has language in it for the first year
25 that says the conpany can present program and project
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1 level detail. The rest of it says they can present

2 programlevel detail. There is no assurance fromthe

3 031 rule that they are going to be presenting detai

4 sufficient for not only the Comm ssion staff to deal

5 wthit but for any intervenors such as the Ofice of

6 Public Counsel, which is mandated by statute to be

7 invol ved.

8 Wthout that information, | couldn't assure ny

9 own boss, M. Kelly, that there is not going to be sone
10 form of double recovery. And if there is an actua

11  doubl e recovery, where they are trying to collect it

12 through base rates and through the clause, even if you
13 could fix it through the true-up process, there is

14 already a violation of the | aw because you have al ready
15 included it where, in custoners rates, they are paying
16 it, they are recovering it, even if you could refund it
17 in the future if you find it in the future, you have

18 already violated the statute. That's the problem

19 Q One nore line of questions. Are you famliar
20 with the term AFUDC?

21 A | amfamliar with AFUDC. And that's an

22 acronym which | know we are trying to -- we obviously
23 aren't trying to do here. It stands for the Allowance
24 for Funds Used During Construction.

25 The Comm ssion has a rule, and had it when |
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1 was there in nmy 38 years, it has a twofold test. And
2 let me explain what it is first before | get into the
3 test.
4 The all owance for funds used during
5 construction is basically nothing nore than the carrying
6 costs. It's to allowa conpany to add on to a project
7 that they are constructing the prem um cost of funding
8 that construction through equity debt dollars. They are
9 Dbasically tacked onto the costs. They are included in
10 the investnent portion when the project goes into
11 service, and it basically adds to the actual costs that
12 the conpany is going to get to recover. There is
13 nothing wong with that because it's in the cost. If a
14  conpany is doing that construction and it neets the
15 qualifications of the rule, they should be allowed to
16 recover that.
17 The -- and getting down to the actual
18 requirenents of it, there is a two-phase process the
19 conpany has to neet to be able to apply that in their
20 construction project.
21 The first is it has to be a half a percent --
22 at least a half a percent or nore of gross plant, which
23 is account 101, which is all their plants put together
24 undepreci ated, plus account 106, which is plan
25 unclassified. You add those two together, you take a
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1 half percent of that, if the project neets that anount
2 of noney, that dollar value that you cone up with, or is
3 above that, then that neets the first phase of the test.
4 The second phase is that the project has to be
5 constructed over a period of longer than 12 nonths. |If
6 the construction period is |ist than 12 nonths, which
7 you neet the first one, you cannot apply AFUDC to that
8 project. But if it neets those two criteria of the
9 rule, you can apply the carrying costs to a project.
10 Now, how that relates to the cl ause, the
11  conpanies are charged with comng up with rate inpact
12 for the first three years. There are actually going to
13 Dbe rate inpacts to consuners. |f they are designed or
14 they are being asked to cone up wth these rate inpacts,
15 the rate inpacts would have to include this carrying
16 cost on AFUDC for allowance for funds used during
17  constructi on.
18 We don't know that projects within these
19 prograns when they conme up with -- these rate inpacts
20 are not bundled together to actually neet, artificially
21  neet the standards of the rule. There is no way for us
22 to tell if they are on a programbasis, soit's really
23 difficult. And | can't tell you right now how a conpany
24  woul d actually do those cal cul ati ons based on a program
25 to decide how nmuch of those carrying costs, or what
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting (850)894-0828 Reported by: Debbie Krick



123

1 level of carrying costs should be applied to the
2 investnents they are going to be putting through a
3 program That's how t he AFUDC wor ks.
4 Q | have one final question for you.
5 Can you pl ease explain what carrying costs
6 are?
7 | amsorry, | didn't hear that.
8 Q | am sorry.
9 Can you pl ease explain what carrying costs
10 are?
11 What carrying costs are?
12 Yes.
13 A That's what | have been trying to explain, the
14 AFUDC. It's -- a carrying costs is nothing nore than
15 the financing that you put through for an investnent.
16 If you are doing a construction project, for instance,
17 they are undergrounding a line. 1It's a construction
18 project. If it nmeets all the criteria, you are going to
19 add a carrying cost which is equal to their equity debt
20 cost, basically their overall rate of return for that
21 project is going to be tacked on to the overall costs.
22 MS. FALL- FRY: Thank you.
23 THE COURT: M. Myle.
24 MR, MOYLE: Thank you.
25 CROSS EXAM NATI ON
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting (850)894-0828 Reported by: Debbie Krick



124

1 BY MR MOYLE

5 conmpl

6 summary of your work experience.

Q Good norning, Marshall
A Good nor ni ng.
Q | think it would just help benefit and

ete the record if you just would give a quick

7 A Sur e.
8 THE COURT: Haven't we already accepted him as
9 an expert in the area?
10 MR. MOYLE: | think so. But | think it's also
11 inportant to note that -- | nean, he has been at
12 the Public Service Conmm ssion --
13 THE COURT: 34 years?
14 MR. MOYLE: Forever and a day, and how did you
15 ends up, if | could, getting to the Ofice of
16 Publ i ¢ Counsel .
17 MS5. FALL-FRY: His resune is the in record.
18 THE COURT: What's that?
19 MS. FALL-FRY: | was remnding himthat his
20 resune is in the record.
21 THE COURT: Yeah, we do have a resune we want
22 to look at. Do you want to adopt it?
23 MR MOYLE: | may --
24 M5. FALL-FRY: It's Exhibit 19.
25 THE COURT: Exhibit 19, and it's your resune.
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1 Do you want to get themto adopt it? |If we have
2 t hese hearsay open --
3 MR, MOYLE: Sure.
4 BY MR MOYLE:
5 Q s Exhibit 19 your resune? Can you put your
6 hands on it?
7 A | do not know where Exhibit 19 is.
8 THE COURT: It's a joint exhibit 19?
9 M5. FALL-FRY: It's in Ctizens, it's in the
10 whi t e.
11 THE COURT: Ch, it's in the white, Exhibit 19.
12 Here it is. This one, do you have it? Here it is.
13 THE W TNESS: Yes, | do.
14 THE COURT: Is that your resune?
15 THE WTNESS: That is ny resune.
16 THE COURT: Is it accurate?
17 THE WTNESS: Yes, it's accurate.
18 THE COURT: |Is there sonething you would Iike
19 to add to it?
20 THE WTNESS: Nothing in particular. It
21 pretty nmuch says what ny life has been like for the
22 | ast 43 years.
23 THE COURT: Is there anything you would |ike
24 to take away fromit?
25 THE WTNESS: No, sir.
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1 THE COURT: Ckay.
2 MR, MOYLE: Thank you. | don't knowif we --
3 I think we satisfied the hearsay issue, so thank
4 you.
5 BY MR MOYLE:
6 Q Marshall, | want to just follow up on a few
7 questions you have been asked, and al so ask a coupl e of
8 questions about the Industrial Power Users G oup.
9 Let ne start with, there was di scussion on the
10 Envi ronnmental Cost Recovery Cl ause, and we've been
11  tal king about projected costs. And the Environnent al
12 Cost Recovery Cause, | don't think you touched on this,
13  but 366. 8255, paragraph 2, do you have that in front of
14 you?
15 A Yes, | do.
16 Q And the first sentence, | will read it, and
17  you just tell me if | read it correctly, says: An
18 electric utility may submt to the Conm ssion a petition
19 describing the utility's proposed environnent al
20 conpliance activities and projected environnent al
21  conpliance costs in addition to any Cean Air Act
22 conpliance activities and costs shown in the utility's
23 filing under Section 366.825.
24 Did | read that correctly?
25 A Yes, you did.
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1 Q And the use of the word "proposed" and
2 "projected," that contenpl ates sonething in the future,
3 does it not?
4 A Yes, to ne it does, yes.
5 Q Ckay. And with respect to the statute in
6 question that we are here today, we call it the storm
7 hardening statute that passed |ast |egislative session,
8 | think that's also been identified as an exhibit
9 that --
10 THE COURT: We've got 52 -- Joint 52.
11 MR, MOYLE: Joint 52.
12 BY MR MOYLE:
13 Q That doesn't have simlar words in it, does
14 it, proposed and projected, with respect to a utility
15 Dbeing able to nmake filings and recover costs going
16 forward?
17 A It does not have the word "projected” init.
18 | don't see the word "proposed.”
19 Q And does -- the rule that is being proposed
20 and being challenged here, it does talk about a utility
21 being able to recover for projected costs, does it not?
22 A Yes, it does. That's what the rule all ows
23 for.
24 Q Ri ght .
25 There has been a little discussion about
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1 true-ups, and | think you may get some questions about,

2 well, if it's trued up -- well, just tell the Court

3 about a true-up. What does that do?

4 A Well, going back to the way the cl ause works,

5 it's athree-year cycle, and | tried to explain that a

6 mnute ago.

7 For instance, if you are dealing with a cl ause

8 that starts on -- that's filed on January 1 of 2020 --

9 it actually isn't filed on January 1, but it's filed in
10 2020. In that particular filing for that year, they are
11 going to ask, in the projected nethod of these cl auses,
12 they are going to ask for their projected costs to be
13 incurred in 2021. They are going to ask for a true-up
14 of what they already asked for the year before, which
15 would be costs for 2020, which now would be partially
16 actual, five nonths, seven nonths projected still.

17 The third part is a final true-up of costs

18 that they had back in 2019, which they should have

19 already conpleted all of those. They should be actual

20 costs by now, so therefore, 2019 would be known, and

21 that would be finalized and shut out.

22 The next year after that, the clause just goes

23 through a three-cycle again. It just starts the sane

24  way wth new years.

25 Q And over your years and years in the
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1 regulatory environnment, don't nost ratepayers like to
2 keep noney in their own pocket and hold onto it for as
3 long as they can rather than project paying out things
4 on a projected basis?
5 A | have --
6 MR. NORDBY: bject in that it calls for
7 specul ati on.
8 THE COURT: \What was the question again? | am
9 sorry.
10 MR MOYLE: I'mjust asking himif, in his
11 experi ence working for the Conm ssion and for
12 O fice of Public Counsel, whether ratepayers prefer
13 to hold onto their own noney and not pay it until
14 they have to, as conpared to paying it on a
15 proj ected basis.
16 THE COURT: Am | a ratepayer?
17 MR, MOYLE: | think for Duke.
18 THE COURT: Are you tal king about the
19 rat epayer, you are tal king about Duke Energy -- |
20 ama ratepayer. You are asking if people like to
21 hang on to their noney?
22 MR, MOYLE: That's right.
23 THE COURT: | think he can answer that
24 guestion. | think |I could too, but go ahead.
25 THE WTNESS: As a ratepayer nyself, but not
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1 for Duke Energy, but the Cty of Tall ahassee, yes,
2 I would like to hang onto ny noney as long as | can
3 rather than pay it out to soneone el se.

4 BY MR MOYLE:

5 Q Okay. Thank you.
6 And the projected, the recovery of the
7 projected doesn't do that. It requires the ratepayers

8 to pay noney that is going to be sonething that may be

9 incurred in the future, correct?
10 A The projected neans you are going to be
11  including costs now for projects to be projected in the

12  next year.

13 Q Ckay. | just wanted to ask you on the

14  question about regul atory conpact. Do you have an

15 understanding of the regulatory conpact, and if it

16  enconpasses three people versus two peopl e?

17 A | have never | ooked at the regul atory conpact
18 that way. To ne, the regulatory conpact is utilities
19 for the right to be able to provide service to a

20 specific territory, which makes a nonopoly for having
21 that right to do that. Basically, they submt to

22 regulation by the Public Service Conmm ssion to all ow
23 their rates to be set because the Public Service

24  Comm ssion steps in as conpetition in that matter. So

25 that's ny understanding of the regul atory conpact.
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1 Q And the utility owes obligations to the
2 ratepayer, do they not, as part of what they do, the
3 ratepayers are a key part of the utility and the
4 provision of electric service?
5 A VWell, they are if the conpany wants revenues.
6 Yes.
7 Q Yeah. And IQU, that stands for investor-owned
8 utility, correct?
9 A | nvestor-owned utilities, that's correct.
10 Q And they are private conpani es, stockhol ders,
11  and they want revenues?
12 A Yeah, that's basically the term nol ogy.
13 Investor-owned utilities neans they are owned by
14 st ockhol ders.
15 Q Al right. Let nme ask you a coupl e of
16 questions about Florida Industrial Power User G oup.
17  You are famliar with FIPUG are you not?
18 A Yes, | am
19 Q And that is in part because you were at the
20 Commi ssi on, per your resune, for decades?
21 A Yes.
22 Q And you al so have been working for the Ofice
23 of Public Counsel, correct?
24 A Yes.
25 Q Ckay. And you are aware that FIPUG is an
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting (850)894-0828 Reported by: Debbie Krick



132

1 association that has |arge conmercial and industri al

2 users, correct?

3 A Yes, | am

4 Q And you are also aware that the nenbers get

5 their power fromthe State's investor-owned utilities,

6 correct?

7 A Yes, the mgjority -- | don't know that al

8 nmenbers do. They m ght get themfrom co-ops, or

9 somewhere else, but I do know that there are nenbers

10 that would get their power from--

11 Q And with respect to -- let's talk about that
12 about co-ops. |If you get power froma co-op or a muni,
13 the PSC does not regqulate rates for co-ops and nunis, do
14  they?

15 A Not the rates charged. They would rate it for
16 a discrimnatory rate.

17 Q So to the extent there is an organi zation

18 that's participating in -- FIPUG participates in all the
19 clause proceedi ngs, does it not?

20 A Yes, FIPUG does intervene in all the cl auses.
21 Q Right, that affect rates of electric

22 utilities?

23 A Yes.

24 Q And it's a reasonable inference, is it not,

25 that people who are concerned about QU rates are
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1 receiving power fromlQUs, correct?
2 A That would be -- yes, that would be correct.
3 Q Ckay. And you are also aware that over the
4 years that FIPUG has entered into settlenent agreenents
5 wth the utilities, some have included the Ofice of
6 Public Counsel, sonme have not; is that right?
7 A That's correct.
8 Q And sonme of those agreenents have gone to the
9 Florida Suprenme Court, and the Florida Suprenme Court has
10 accepted jurisdiction and rendered decisions on those
11 cases; is that right?
12 A That's correct.
13 Q And you are not aware of any situation which
14 the Florida Public Service Comm ssion has ever not found
15 that FIPUG has standing to participate in a proceeding,
16 correct?
17 MR. GONZALEZ: (bjection. This is not
18 rel evant to the standing in this proceeding. These
19 are different types of proceedings he is asking
20 about. It has no relevance to standing.
21 THE COURT: | don't knowif it has no
22 relevance. It nmay have tangential relevance. |
23 wi Il go ahead and | et you ask the question.
24 THE W TNESS: You woul d ask the question
25 agai n, please?
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1 BY MR MOYLE

2 Q Sure. You are not aware of any situation in

3 which the Public Service Conm ssion has deni ed standi ng

4 to FIPUG?

5 A Not that | renenber.

6 Q Right. And not only with respect to FI PUG

7 menbers, but all custonmers, this rule, because it wll

8 result is -- likely result in higher rates, has a

9 substantial inpact on custoners, does it not?

10 A Custonmers wi Il be paying higher bills because
11 of this law, yes.

12 Q Ri ght. And have you seen estimates or nunbers
13  about how rmuch this new | aw, the undergrounding, is

14 going to ultimately cost custoners?

15 A | have heard what sone conpani es have said.

16  You know, | listened to all the stockhol der conferences
17 that they put on, investor conferences. | have heard

18 nunbers that are junbled around there. There may be

19 three to four -- you know, in one case, | listened to

20 FPL, they tal ked about $3 to $4 mllion may go through
21 this clause in the next three years. But | don't think
22 it's all the clause. | think it's probably what's goi ng
23 to go through base rates and what's going to go through
24  the clause. So how nmuch will actually go through the

25 clause, it's hard to tell. Until they file their cases,
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1 | don't know.
2 Q Have you been nade aware of any estinmates with
3 respect to FPL about the total inpact of undergroundi ng
4 lines, whether that wll be in the mllions, hundreds of
5 mllions or billions of dollars?
6 A | don't know that. | knowit's going to be a
7 lot of noney, but | have no idea what the actual anount
8 wll be.
9 MR, MOYLE: May | just have a mnute?

10 BY MR MOYLE:

11 Q | just -- one other point | want to ask you

12 about. Wth respect to the contention that sone of the
13 points that you have rai sed concerns about on double

14 recovery and the level of detail, that that can be

15 addressed in discovery, what's your response to that

16  point?

17 A Well, ny 38 years experience with the

18 Conm ssion and the O fice Public Counsel for three

19 vyears, there is probably getting discovery -- just

20 because you ask for discovery doesn't nean you are going
21 to get it. And this is sonething that | have tal ked

22 about before, | didit in nmy deposition.

23 If we ask for it -- if we don't get it in the
24 rule as part of the filing requirenents, which | heard
25 M. Ballinger talk about, this rule is a filing
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1 requirenment. |If we don't get it in the rule and then we
2 ask for it later on as part of discovery, saying we need
3 that information on project |level detail, a utility can
4 object toit. They can say, we don't want to give you

5 that. W can't give you that, for sone between we can't
6 give it give it to you.

7 We ask for a notion to conpel to get that

8 discovery. It has to go to the Comm ssion for a hearing
9 officer. The prehearing officer can | ook at the rule

10 and say, well, it's not required, and they could deny

11 that request.

12 So there is no guarantee just because we ask
13 discovery we are going to get what we asked for. In

14 fact, on a day-to-day basis, we ask for discovery all

15 the tinme and we get objections to that discovery.

16 Q I n your expert opinion, do you believe that
17 it's better to address the particulars in a rule as
18 conpared to saying, well, we can deal with that, you can

19 ask questions and handle it through discovery further
20 down the road?

21 A My preference during the Commi ssion, when |
22 was at the Conmm ssion for 38 years, was to basically

23 say, if you get right inthe rule, it's going to nake

24  the whole process easier. |If you are going to need the
25 information -- that's why, in the rate case process, we
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1 put forth mninumfiling requirenents.
2 And | think, if you | ook at the Environnental
3 Cost Protection C ause, there is no rule there, but the
4  Comm ssion issued an order saying here are the m ninmum
5 filing requirenents that had to be brought forth to put
6 the case forward.
7 This is going be to be the mninumfiling
8 requirenents, and this rule says nothing about you have
9 to get project level detail. It says you get project
10 level detail for one year, you get programlevel detai
11  for two years.
12 Q And at one point during the draft, there was a
13 requirenent for project level detail, but it cane out;
14 is that right?
15 A Yes. During the -- when the Conm ssion staff
16 took their first staff recommendation to the Conmi ssion
17  they reconmended project |level detail for all three
18 vyears. The Conm ssion denied that request and told them
19 they didn't need it, but they allowed themdo it for one
20 year.
21 Q kay. And OPC supported that additional
22 request, and the utilities opposed the request; is that
23 right?
24 A We supported that portion of the
25 recommendation. W did not support the idea that this
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was a projected clause that it could be run through and
require a recovery or projected.

MR. MOYLE: Thank you. That's all | have.

THE COURT: M. King.

CROSS EXAM NATI ON
BY MR KI NG
Q Good norning, M. WIlis. | think it's still
nor ni ng.

W covered a lot of ground so far, so | am
sorry if ny questions are a little bit scattered, but |
amgoing to try to touch on a few different subjects
that you nentioned so far.

| wanted to start with your discussion about
where you conpared 8255 with 96. Sorry, that's ECRC
with this statute. And you tal ked about there being an
8255 net hod for reducing base rates, correct?

A That's correct.

Q kay. Wuuld it be fair to say the purpose of
that is to prevent double recovery?

A Absol ut el y.

Q kay. In Section 366.96, is there an explicit
prohi bition agai nst doubl e recovery?

A There is.

Q And in the rule, and this is the clause rule

031, is there an explicit prohibition on double recovery
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1 inthe rule as well?
2 A It says there cannot be double recovery, yes.
3 Q Ckay. Wuld you agree that the utilities have
4 the burden to prove that costs are not doubl e recovered?
5 A They do, but the Conm ssion also has the
6 obligation to verify what the conpanies put forth. And
7 the intervenors certainly want to verify what the
8 conpanies file.
9 Q And if we nove over to the project |evel
10 detail that you have been tal king about in the clause
11 rule, 031, would you agree that in (7)(b), so this is
12 the estimated --
13 A Coul d you hold on just a mnute so | can get
14 there?
15 Q Sure.
16 A Ckay, | amthere.
17 Q The estimated true-up for the current year,
18 would you agree that the utilities are required to file
19 project level detail?
20 A The exact | anguage, what you are referring to
21 is (7)(b), estinmated true-up for current year, it
22 actually says that -- it has the | anguage for program
23 and project filed in the utility's cost recovery
24 petition. So, to nme, that | anguage says they can file
25 bot h.
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1 Q And, right, so they can to file both?
2 A You can file program and project infornmation.
3 Q And, okay.
4 A It would be nice if it said you nust file
5 project level information only.
6 Q And in the 030 rule, looking at -- and | am
7 looking specifically at subsection (3)(e)2, could you
8 read that for nme?
9 A It says: For the second and third years of
10 the plan, project related information in sufficient
11 detail, such as estimted nunber and cost of projects
12 under every specific program to allow the devel opnent
13 of prelimnary estimates of rate inpacts as required by
14  paragraph (3)(h) of this rule.
15 Q Ckay. So you nentioned AFUDC, correct?
16 A Yes.
17 Q And in mentioning that, you said the reason
18 that you were tal ki ng about AFUDC was because of the
19 requirenent for the Conmi ssion to nake a rate inpact for
20 the plans?
21 A Correct. Yes.
22 Q And woul d you agree that the |anguage you j ust
23 read says that they have to file project |evel detail
24 sufficient to make a rate inpact estimate?
25 A That's what it says.
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1 THE COURT: That's base rate inpacts?
2 THE WTNESS: This would not be base rate
3 I npacts for this portion of the rule. This would
4 be the estinmated costs for the rate inpact that the
5 utility would be putting forth for the cost of the
6 pl an.
7 When they are tal king about a rate inpact
8 here, it doesn't nmean the actual base rates that a
9 cust omer would pay. That woul d cone under 031,
10 which is where these costs woul d get passed through
11 under the clause.
12 MR KING That's all the questions | have,
13 Your Honor.
14 THE COURT: For M. CGonzal ez, you are doing
15 t he cross?
16 MR, GONZALEZ: Yes, sir. | have a few.
17 CROSS EXAM NATI ON
18 BY MR GONZALEZ:
19 Q M. WIIlis, your background and expertise is
20 in rul emaki ng and accounting, not engineering; correct?
21 A That's correct.
22 Q And when | nean engineering, | nean
23 engineering in an electric utility grid and ot her
24 utility facilities.
25 A Yeah. | will tell you right up front, | am
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1 not an engineer.
2 Q Ckay. And isn't it correct that you don't
3 knowif the utility conpanies currently possess three
4 years of project |level detail for storm hardening
5 projects?
6 A | don't, but |I don't know that they don't, or
7 could not.
8 Q And on whatever dates in the future that the
9 utility conpanies would submt stormprotection plans to
10 the PSC for review, nodification or approval, you don't
11 know if, at that tinme, the utilities will possess
12 accurate project level detail for the subsequents three
13 years, correct?
14 A | do not know.
15 Q kay. And the sanme question with respect to
16 whether three years of project level detail can be
17 created by these utility conpanies with accuracy, can
18 they -- you don't know if they could create that with
19 accuracy to present to the Comm ssion at the tine that
20 they are potentially submtting these plans, correct?
21 A | don't, but | know that utilities have a | ot
22 of smart individuals working for them
23 Q That is true.
24 You expressed during your deposition sone
25 concerns that three years of project level detail is not
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1 required -- if it's not required up front in the plan
2 rule, that the Ofice of Public Counsel will not have
3 enough information to determne in the Storm Protection
4 Plan Cost Recovery C ause proceeding whether the utility
5 has engaged in double dipping. Do you recall that
6 testinony of your concern?
7 A Yes.
8 Q kay. And | amgoing to skip around a little
9 bit.
10 Do you recall testifying a little earlier that
11 Wi t hout nore detail, there will be, you said a
12 possibility of double recovery?
13 A Yes.
14 Q kay. Now, | think in response to M. King's
15 question you did acknowl edge the statute at issue here,
16 the enabling statute, authorizing statute, prohibits
17  doubl e recovery; correct?
18 A Yes, it does.
19 Q Explicitly?
20 A Yes, it does.
21 Q And the proposed rules explicitly prohibit
22 doubl e recovery, correct?
23 A That's correct. But | would al so point out,
24 for instance, the Environnental Cost Recovery C ause has
25 a specific double -- not a specific provision, but it
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1 said base rates will be reduced.
2 When that was inplenented, there was one
3 conpany that cane forward with a project where it was
4 included in base rates but they tried to put it through
5 the clause. So just because it says that, it's the
6 Comm ssion's responsibility to verify everything a
7 conpany puts forth.
8 Q And we are not here in the proceedi ng where
9 those facts will be evaluated and determ ned as to
10 whether there has been a double recovery. That's not
11 the proceeding we are on today, correct?
12 A No. Today we are here on the actual rules.
13 Q Conpliance with those | egal mandates we tal ked
14  about, they will be determned in those future
15 proceedi ngs under the 031 Storm Protection Plan Cost
16 Recovery O ause rule, correct?
17 A Yes, sir.
18 Q And all the information that you are saying
19 that you want the plan rule to require in a storm
20 protection plan, all of that will be required evidence
21  and avail abl e through di scovery in those cl ause
22  proceedings, correct?
23 A | don't know that they will be.
24 Q Ckay. And | think you testified about this.
25 Your concern that you are not sure it will be is based
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1 on your concern that, perhaps, a discovery request wl|
2 be deni ed or dishonored; is that correct?
3 A Yes.
4 Q Under the proposed rules, do the utilities
5 submtting the stormprotection plans have the burden of
6 convincing the PSC that the plans are adequately
7 detailed?
8 A The burden is on the conpany.
9 Q Okay. And even under the existing Storm
10 Hardening Plan rule for year one, doesn't a utility
11 conpany, such as FPL, identify the specific projects it
12wl undertake in year one?
13 A In year one, it requires detailed project
14 level information.
15 Q kay. Sane as these proposed rules w |
16 require, the one year, correct?
17 A | woul d hope so, yeah.
18 Q Okay. And in response to M. King's question,
19 | think you testified that the utility submtting the
20 stormprotection plans have the burden of convincing the
21 PSCthat their plans will not include any doubl e
22 recovery, correct?
23 A The burden is on the conpany to do that.
24 Q Ckay. Under the proposed rules, have you been
25 given any information -- do you have any information
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1 today to nake you believe that -- give you any certainty
2 that discovery requests in one of these future cl ause

3 proceedings wll be dishonored?

4 A No, because we haven't asked for discovery

5 yet. But | can tell you, in the past we have asked for

6 discovery and we have been deni ed on sone of that

7 discovery.

8 Q And you believe that information i s necessary

9 for a determnation to be made properly in those

10  proceedi ngs, correct?

11 A Are we referring to in the past or --

12 Q In the future, you think that information

13 would be necessary, and the discovery of the information
14 woul d be necessary?

15 A | would not ask for discovery in the future

16 that | didn't need.

17 THE COURT: On the discovery issue, have you

18 been deni ed di scovery for project |evel detai

19 requests?

20 THE WTNESS: | have not had the opportunity

21 to request discovery on project level detail except

22 for in this docket, and we weren't allowed to ask

23 for that information. W actually propounded

24 Interrogatories to obtain that information, but

25 because of the tinmefrane, the conpanies weren't
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1 al l owed to answer that.

2 That's the one tine, but before that, there

3 have been occasi ons where, when | worked for the

4 Comm ssion for 38 years, intervenors would ask for
5 i nformati on. Conpanies would object. The

6 Conmi ssion would have to rule on whether or not

7 they got that information, and sonetines they woul d
8 not be allowed to, for whatever reason.

9 But just because you asked for discovery in a
10 commi ssi on proceeding, there is no guarantee you
11 are going to get an answer to that discovery.

12 BY MR GONZALEZ:

13 Q And with respect to this discovery in this

14  proceeding, OPC, and you, seemto have a | ot of concern
15 about this level of detail in these plans. Under the
16 existing storm hardeni ng plan, has OPC ever participated
17 in one of these proceedings, under the existing one?

18 A Based on what we di scussed in ny deposition, |
19 don't believe they have. But you have to understand

20 that the storm hardening plans, all of that cost was

21  going through base rates, and Public Counsel has

22 participated in every base rate proceeding.

23 There wasn't a chance for any kind of

24 doubl e-di p, you m ght say, there, because whatever was

25 In base rates was in base rates.
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1 Q Well, the storm hardening rul e has been in

2 pl ace since 2007, correct?

3 A | amsorry, | didn't hear the question.

4 Q The storm hardening plan rule, the existing

5 rule, has been in place since 2007, hasn't it?

6 Yes, it has.

7 Q And there have been nultiple proceedings with

8 storm hardeni ng plans bei ng approved by PSC?

9 Yes, every three years.

10 Q And so OPC has never participated in any of
11 those proceedings, correct?

12 A | don't believe so.

13 Q And you are testifying that because, if |

14  understand you correctly, the base rate proceedi ngs are
15 what is used to determne all these costs, but we are
16 going to have a separate proceedi ng under this second
17 cost recovery clause rule that's going to determ ne

18 whether or not there has been double dipping, correct?
19 A W hope that woul d occur.

20 Q It just sounds |ike your objection is nore to
21 whether or not the proposed rule will be foll owed and
22 the participants will do their job in scrutinizing the
23 information and requiring parties to neet their burden,
24 isn't that really what the objection you are raising is?
25 A My objection is that we may not have the
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1 information necessary to make that determ nation

2 accurately enough.

3 Q Do you agree that |1 QU base rates in effect

4 were set on the basis of projected costs?

5 A Yes, they were. And every place that I am

6 aware of when | worked at the Conm ssion, they were

7 always based on a projected test year.

8 Q Okay. And with respect to the AFUDC, to

9 collect AFUDC for any construction projects, wouldn't
10 vyou agree it will be the utility's burden to prove that
11 it's applicability?

12 A It's always the conpany's burden to prove.

13 Q kay. And the Comm ssion will decide whet her
14  or not to approve recovery of AFUDC, correct?

15 A They are the ultinate deciders, yes.

16 Q And there are factors that they will consider

17 to go through to nake that determination, correct?

18 A They are the ones who nake the determ nation.
19 Q And they base it on testinony and evi dence?
20 A Evi dence in the record.

21 Q kay. And the Commi ssion al so has an

22 obligation under the statute and rule to prohibit
23 recovery in the stormprotection cost recovery clause if
24 anything is already being recovered in those base rates,

25 those have to be prohibited, correct?
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1 A That's a requirenment in the |aw
2 Q Ckay. You testified that OPC represents
3 electric utility custoners, is that correct?
4 A That's correct.
5 Q And the effect of these proposed rules on
6 custoners that OPC represents is the basis for OPC s
7 standing in this rule challenge, correct?
8 A These rules will result in rates that these
9 custoners will have to pay.
10 Q So yes?
11 A Yes.
12 Q WIl the adoption of the proposed rule,
13 25-6.030, the plan rule, wll that raise rates paid by
14 an electric utility custoner? |s that what | am
15 understandi ng your |ast answer to be, that it wll --
16 the adoption of this rule will inmediately cause a rate
17  increase?
18 A Not inmmediately. It will result in the
19 future, because the costs that are in these storm
20 protection plans will ultimtely end up going through
21  the cl auses.
22 Q After sonme further proceedings, correct?
23 A That's correct.
24 Q This proceeding is not going to change
25 anybody's utility rate, correct?
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1 A The proceeding today will not, but it wll
2 have the effect of changing those in the future.
3 Q WIl the adoption of the proposed rule,
4 25-6.031, the stormprotection plan cost recovery cl ause
5 rule, raise utility rates on any utility custonmer at the
6 conclusion of this proceedi ng?
7 A At the conclusion of this proceeding, no.
8 Q Ckay.
9 A It will in the future.
10 Q Have you discussed -- well, it wll -- let ne
11  make sure we understand. You think it will in the
12 future after sone future proceeding where that wll be
13 considered, correct?
14 A | don't believe any of you all would be here
15 today if you didn't anticipate filing for these cl auses,
16 so | ampretty sure.
17 Q But it's a future proceeding, this isn't going
18 to change any rates today?
19 A They will not change rates today.
20 Q kay. Have you di scussed your testinony in
21 this case with M. Myle, wth FIPUG?
22 A No.
23 Q Did you talk with anybody el se at FI PUG about
24  your testinony?
25 A No.
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1 Q Do you have personal know edge of FIPUG and

2 its nenbers' interests in these proceedi ngs?

3 A | know that FIPUG has nenbers which are

4  phosphate conpani es, big box conpanies. | do know t hey
5 have sone of the conpanies, | actually know the nane of

6 one conpany, but | amunder an NDA not to reveal that so

7 | can't.

8 Q Can you side any nenbers of FIPUG?

9 A No.

10 Q What -- what's -- who is the NDA with?

11 A | can't tell you that. | am under a NDA t hat

12 says | cannot rel ease that nane.

13 Q Well, | amsure it has provisions in it that
14 you can't release the information unless required to in
15 a legal proceeding, correct, or admnistrative --

16 A There is a provision in that NDA that says |

17  cannot rel ease the nane of that conpany.

18 THE COURT: You have a nondi scl osure

19 agreenment -- the Ofice of Public Counsel has a

20 nondi scl osure agreenent with the party that's a

21 nmenber of Florida Industrial?

22 THE WTNESS: No. This happened to be during

23 a period of tinme between ny enploynent with the

24 Public Service Comm ssion, when | had ny own

25 consulting firmfor three years, | actually had
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1 clients out there. One of those happened to be one
2 of FIPUG s custoners.

3 THE COURT: Oh, okay. So that's the only

4 nmenber you know of that's a nenber of --

5 THE WTNESS: That's the only nenber, yeah

6 that's the only nenber | know of.

7 BY MR GONZALEZ:

8 Q That's one you know of that you can't

9 disclose. You also nentioned a phosphate conpany, is
10 that different than the one --

11 A | -- yes. | have heard they have phosphate

12 conpani es, big box conpany.

13 Q Who i s the phosphate conpany?

14 A | don't know.

15 Q Who is the box conpany?

16 A | don't know.

17 Q Where did you hear this information?

18 A | heard that throughout nmy career at PSC.

19 Q Any nore detail about who these nenbers are?
20 A No idea. | can't tell you who they are.

21 Q Any ot her type of conpany other than a box

22  conpany or a phosphate conpany?
23 A They are all basically large -- large
24  conpani es.

25 Q So you heard this by runor, but you don't know
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who any of their nenbers are other than the one you
si gned a nondi scl osure agreenent on?

A VWll, | heard M. Myle nany tines at
proceedi ngs where he was expl ai ni ng who he represented,
and he was allowed to intervene on their behal f, so
obvi ously --

Q It sounds like this is all hearsay, the
menbers, correct?

A Except for the one that | know that | can't
reveal , yes.

Q Do you know how many nenbers they have?

A No, | do not.

Q Can any utility custonmer be harned today by
the Comm ssion's approval of the storm protection plan

rule if it's approved in this proceedi ng?

A Today?
Q Yes.
A Not - -

Q O if it -- when the Adm nistrative Law Judge

i ssues his final order, will a custoner be inmediately
harnmed at that point?
A Not i mredi ately, no.

MR, GONZALEZ: No further questions.

THE COURT: Let's see, next is M. Bernier for

Duke.
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1 MR, BERNSTEI N. Thank you, Your Honor.
2 CROSS EXAM NATI ON
3 BY MR BERN ER
4 Good norning, M. WIIis.
S Good nor ni ng.
6 Q Al nost afternoon, we are getting there.
7 Just a couple of questions. You said a couple
8 of tines that the adoption of these rules are going to
9 end up with rate inpact for the custoners, is that
10 correct?
11 A They will, yes.
12 Q s there any provision in the statute or the
13 rule that requires any conpany to file for cost recovery
14  through the clause?
15 A No, there isn't, but | would suspect that
16 since you are here, you will be filing.
17 Q Under st ood, but you don't know?
18 A | don't have that know edge.
19 Q And we are not required to?
20 A You are not required to.
21 Q | f a conpany were to put forward a storm
22 protection plan that had no increnental work or cost
23 above what is currently in base rates, would they be
24 entitled to cost recovery?
25 A I n base rates.
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1 Q I n base rates, but --
2 A In base rates -- pardon? | didn't hear the
3 last --
4 Q Wul d they be entitled to any additional cost
5 recovery through the clause?
6 A No, they would not.
7 Q Okay. And just real quickly, if you could
8 turn back to Section 366.2855, the environnmental cost
9 recovery statute that we have tal ked about a coupl e of
10  times.
11 A | amthere.
12 Q Ckay. | think you said a couple of tines, and
13 | just want to nmake sure that | understand where you are
14 going here, that the statute requires base rate
15 reductions; is that correct?
16 A Yes.
17 Q kay. Could you just show ne where that is?
18 You might have said it and | m ght have m ssed it.
19 A I f you | ook at subsection (2). The very | ast
20 sentence in subsection (2) is where | started testifying
21 here today, it says: An adjustnent for the |evel of
22 costs currently being recovered through base rates or
23 other rate adjustnent clauses nust be included in the
24 filing.
25 What that neans is the way the Conm ssion
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1 interpreted that, and they did in the Gulf Power case,
2 that if sonmething is already currently in base rates and
3 you want to put it in the clause, you have to reduce
4 base rates by the |ike anmount of your paynent in the
5 clause. And that happened.
6 Q Wul d another interpretation you don't have to
7 put it through the clause at all?
8 A No. You don't have to participate in the
9 clause at all. They could have left it in base rates.
10 Q And subsection (5), the last sentence, doesn't
11 that say: Any costs recovered in base rates nay not
12 also be recovered in the environnental cost recovery
13 cl ause?
14 A Are you tal king about subsection (5)?
15 Q | am
16 A It basically says the sane thing. In the
17 future, if you want to include environnental costs, you
18 can put it in base rates; but if you put it in -- if you
19 put it in base rates, you can't have it in the clause.
20 Q But you can't doubl e-dip?
21 A Ri ght, you can't doubl e-dip.
22 Q Which is essentially what 366.96 is?
23 A That is, but the other provision is in there
24  about lowering rates if you want to put it in there.
25 Q Ri ght, under stood.
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1 Can you turn to subsection (2) of that rule?
2 A Wi ch rul e?
3 Q Excuse ne, the sane statute, 366.96.
4 A Subsection (2)?
5 Q That's right.
6 You tal ked about a couple of different
7 provisions in this rule, but I'mon the second sentence
8 here, the second sentence of subsection (2), could you
9 read that?
10 A The one starts with "if approved?”
11 Q That's correct?
12 A | f approved, the Comm ssion shall all ow
13 recovery of the utility's prudently incurred
14  environnental conpliance costs, including the costs
15 incurred in conpliance wwth the Cean Air Act, and any
16 amendnents thereto or any change in the application or
17 enforcenent thereof, through an environnmental conpliance
18 cost recovery factor that is separate and apart fromthe
19 utility base rates.
20 Q Doesn't that section, that sentence, nmean that
21 ultimately through the environnmental cost recovery
22 clause, the only costs that can ultimtely be
23 approved -- or excuse nme -- recovered are prudently
24  incurred costs?
25 A That's what it says. Prudently incurred
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1 costs.

2 Q And that's what 366.96 says?

3 A | am sorry, which what section what is?

4 Q 366. 96, the SPP statute.

5 A It has a provision that you cannot -- can you
6 point me to the part you are tal king about, the section?
7 THE COURT: Section (8), | believe.

8 BY MR BERN ER

9 Q It is subsection (7), thank you.

10 A Subsection (7).

11 Q And all | amasking is doesn't that section

12 include the prudently incurred | anguage that you have
13  Dbeen tal ki ng about here today?

14 A Yes, it does.

15 MR. BERNIER Ckay. That's all | have. Thank
16 you.

17 THE COURT: TECO?

18 MR. MEANS: No questions, Your Honor.

19 THE COURT: Ckay. | would like to ask, what
20 are the current -- the utility hardening rule, what
21 is that one?

22 THE WTNESS:. The current utility, what they
23 call a storm hardening rule?

24 THE COURT: Storm hardening rule, yes. \What
25 nunber is that? Were is that? Is it the sane as
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this or is it in -- we talked about it a couple of
times.

THE WTNESS: It is not. It is actually
25-6.0342, electric infrastructure storm hardeni ng.

THE COURT:. 25 --

THE W TNESS: 25-6.0342.

THE COURT: And that's just a separate rule,
because you had pointed out sone differences, and I
could ook at that rule and see that.

THE WTNESS: Yes. |If you would like to have
a copy, | have a clean copy right here, if sonebody
would like it.

THE COURT: | don't know if we want to accept
it. | don't need it as an exhibit but | can | ook
at it.

THE W TNESS. Par don ne.

THE COURT: What | will dois I will just cal
this Joint 53, just it case, okay? There was a
little bit of testinmony on it. Joint 53.

(Wher eupon, Exhibit No. 53 was received into

22 THE COURT: Anything else fromthis w tness?

23 M5. FALL-FRY: May we redirect?

24 THE COURT: Oh, yes. O course.

25 MS. FALL- FRY: Thank you.
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1 REDI RECT EXAM NATI ON
2 BY Ms. FALL- FRY:
3 Q Let's work our way backwards, if you don't
4 mnd.
5 In your experience -- you were at the Public
6 Service Comm ssion when the ECRC was passed, correct?
7 A Yes, | was.
8 Q I n your experience, did you see any conpani es
9 not come through for recovery through the cl ause and
10 |l eave those costs in base rates?
11 A Wel |, through the process of the environnental
12 cost recovery clause, | think all Florida public
13 utilities has used it in sone manner. Florida Public
14 Wility doesn't generate its own power.
15 Q And in your 38 years at the Comm ssion or your
16 five years since, have you seen any conpany conpletely
17 stay out of cost recovery clause proceedi ngs?
18 A Yes, there are several that don't have the
19 nucl ear cost recovery factors in their -- if they don't
20  own nucl ear power plants or are not building nucl ear
21  power plants or conbined cycle classification plants,
22  which that statute would allows the to recover through
23 that clause. But for those that do have those expenses,
24 yes, they put through the cl auses.
25 Q And is it your understanding that the statute
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1 requires the Comm ssion to have the cl ause proceedi ngs
2 annual ly?
3 A Yes.
4 Q Going back to the difference between storm
5 hardening and storm protection, you responded to
6 questions about OPC s participation in stormprotection
7 plans. Could you explain the difference between those
8 stormprotection plans that are included in base rates
9 and why OPC nay not have gotten involved in the storm
10  hardeni ng plans?
11 A Sure. And | tried to allude on that earlier.
12 | wasn't part of OPC when those storm
13 hardeni ng plans were being approved, but | can inagi ne
14 since there was no base rate inpact because the rate
15 inpact was going to go through base rates eventually,
16 that's when they would actually |look to the prudency of
17 those costs.
18 In fact, if you look at the orders that the
19  Commi ssion issued on the storm hardeni ng plans, there
20 was |l anguage at the last part of those orders that said
21  just because we approved the plan doesn't nmean that we
22  approved the prudency of the projects or the costs going
23  through here.
24 So it was basically -- the storm hardening
25 plans were to try and nake sure the conpani es were
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1 gearing towards hardening their infrastructure after the
2 '04-'05 stormseasons. This is a bit different. This

3 is now allow ng cost recovery of a plan that the

4 Legislature has put forth. So it's not just a plan.

5 It's also the recovery aspect of projects that will be

6 put through the plan.

7 Q And for everyone in the roomwho may not

8 understand ratenaking nearly as well as you do, can you
9 explain the difference between what's recovered through

10 base rates and how that m ght change on a custoner's

11 bill and how often it m ght change on a custoner's bill?
12 A Wel|l, base rates would only change in a
13 custoner's bill through a rate proceeding with the

14  Comm ssion. The Conm ssion has to approve every base

15 rate change, and the utility conpany cannot charge rates
16 that the Comm ssion hasn't approved. So it would have
17 to be through a full fledge proceedi ng before the

18 Comm ssion of sonme nature to change base rates, and that
19 doesn't happen every year.

20 Normal |y, these conpani es have been on a cycle
21 of three years, three to four years filing rate cases.
22 They all -- sonehow since ny tenure there, have decided
23 to file all those in the sane year. Wen we were on

24 staff, that was a lot of work in one year.

25 Q And does OPC participate in those proceedi ngs?
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1 A Yes, every one of them to ny know edge, they

2 have.

3 Q And can you say what basis | OUs were set?

4 | am sorry?

5 Q Can you say on what basis current |OUs were

6 set?

7 A What basi s?

8 Q Yes.

9 A It's based on -- well, a lot of themright now
10 are based on settlements before the Conmm ssion. FPL,
11  Duke and TECO all have settlenments before the
12 Commi ssi on.

13 Q And did OPC participate in those settlenent
14  agreenents?

15 A Yes, they did.

16 Q And goi ng back to questions fromPSC, M. King
17 asked you if project-related information --

18 project-related information in sufficient detail. In
19 your years at the Comm ssion, had you ever seen this
20 term before?

21 A In sufficient detail?

22 Q Yes.

23 A Sufficient detail doesn't tell nme what detai

24 they are going to file.

25 detail.

That's kind of vague to ne. |

It just says in sufficient

mean, it's up to
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1 the conpanies what they a want to file when it says
2 sufficient detail, it's what it's requiring. Each
3 conpany |ooks at it and deci des what they believe is
4 sufficient detail.
5 Q And was that | anguage in the staff proposed
6 version of the rule, the sufficient detail, was that in
7 the staff proposed version of the rule?
8 A Of the top of nmy head, | can't tell you that.
9 Q Ckay. That's fine.
10 MS. FALL-FRY: Thank you. No further
11 guesti ons.
12 THE COURT: Where is the sufficient detail
13 cl ause you are talking about? |Is that in the cost
14 recovery?
15 MR KING It's no the 030 rule, the plan
16 rul e.
17 THE COURT: 030, but what --
18 MR KING | think it's (3)(e)2. | believe
19 that's what OPC was referring to.
20 M5. FALL-FRY: Yes.
21 THE COURT: The second and third years,
22 project related information in sufficient detail
23 such as estimated nunber and cost of projects under
24 every specific program is that the sufficient
25 detail that you are tal king about?
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting (850)894-0828 Reported by: Debbie Krick



166

1 MS. FALL-FRY: Yes. | was referring back to

2 the questions by M. King.

3 THE COURT: This goes back to (3)(h), okay.

4 Thanks.

5 s that it?

6 MS. FALL-FRY: That is it.

7 Thank you, M. WIIs.

8 (Wtness excused.)

9 THE COURT: How are we doing with tinme? Wat
10 do you say on a lunch break? How nuch to keep us
11 on track? Does anyone have any suggestions?

12 Because | don't know. | amnot presenting. | am
13 just up here. One hour? Do you think one hour?

14 MS. HARPER: [|Is OPC --

15 THE COURT: W are still getting done this

16 after?

17 M5. HARPER: | amsorry, does OPC have anynore
18 Wi t nesses they wish to call?

19 MS. FALL-FRY: W are going to call Shel by

20 quickly. W can finish with her in 10 mnutes. |
21 don't know if anybody el se wants to talk to her,

22 and then we are done.

23 THE COURT: Did you want to finish that? That
24 woul d be good.

25 M5. HARPER: That woul d be ny preference.
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1 THE COURT: How long is that witness going to
2 be?
3 MS. FALL-FRY: Actually, we mght not be. Can
4 we have a few mnutes to confer?
5 THE COURT: You can have -- yeah, you can
6 confer.
7 MR. MOYLE: | have a couple of redirect
8 questions of M. WIIlis.
9 THE COURT: GCh, | amsorry. Yeah, | forget
10 that we've got the intervenor. Wile they are
11 conferring, | think you could, unless -- while they
12 are conferring, you could go ahead with your
13 redirect.
14 MR MOYLE: | amfine with that.
15 REDI RECT EXAM NATI ON
16 BY MR MOYLE:
17 Q M. WIIlis, FPL counsel suggested that cost
18 detail can't all be known up front, or may change over
19 tinme or slip. Wy, as a CPA and fornmer bureau chief, is
20 it inportant to you to have the |level of detai
21 regarding project cost up front?
22 A Well, as | explained before, that's so the
23 Comm ssion staff and the intervenors will be able to
24 make sure the costs that are already currently being
25 recovered through base rates will not all of a sudden be
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1 slipped up through into recovery through the cl ause.
2 Q Right. And that's that double recovery term
3 you are tal king about?
4 A That's correct.
5 Q And with respect to rul enaking, isn't
6 rulemaking generally a tinme when an agency puts a little
7 nore flesh on the bones of sonething of a statute, and
8 the Legislature passes the statute and says heading this
9 direction, and the rule provides nore detail; is that
10  your general understanding of the rul emaki ng?
11 A Well, inmnm 38 years with the Comm ssion,
12 that's what we were required to do. W wanted rules to
13 actually put forth the requirenents conpani es woul d have
14 to file, because in this one rule, the Conm ssion has
15 six nonths to deal with it when it's filed. They have
16 to issue a final determination in six nonths. If you
17 don't get the information up front, you have very
18 limted tinme for discovery.
19 Q Right. And if the Legislature said no double
20 recovery, and then the rule sinply parrots that and says
21  no double recovery wi thout providing detail, it doesn't
22 necessarily then get into the granularity that woul d be
23 desired to assure that there is no double recovery,
24  correct?
25 A It's just m mcking what the statute says.
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1 Q And in your professional judgnment, would a

2 approach to have been lay things out and get nore

3 information so, again, not only does the utility have to
4 say no double recovery, but the Conm ssion can fulfill

5 its obligation; is that right?

6 A Repeat the |ast part of your question again.
7 Q Yeah. | amjust -- you know, the whol e double
8 recovery issue, | amtrying to understand what you woul d

9 have said this is a better way do it. Gve nme sonme nore
10 information. | nean, that's essentially the point, as I
11  understand it, that you are making with respect to the

12 current rule and how it handl es doubl e recovery.

13 A Well, it's a sinplistic way of putting it,

14 yes. | nmean, | amasking for this information to be put
15 in the rule up front so that we get it, and there is no
16 question -- we won't have to ask for it later on. There
17 is no question we wll get it.

18 Q Right. | do best on sinple.

19 In terms of the effect on ratepayers, if there
20 is not sufficient guardrails up agai nst doubl e recovery,

21 that could have an effect on ratepayers, could it not?

22 A Well, yes, it could. You could be paying for
23 it both in base rates and through the cl ause.
24 Q And this rule is the tine in which double

25 recovery is being addressed, correct?
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1 A It's the time where we hope to get the
2 information to nake sure that doesn't occur.
3 Q Exactly.
4 And the sane question, | nean, we tal ked sone
5 about projected costs, counsel for one of the
6 intervenors said, well, this rule doesn't raise
7 anybodi es rates necessarily, but this rule does set up
8 nmechani snms and provi de what could be recovered for
9 things |ike projected costs, so it does have an inpact
10 on ratepayers of all bills, including FIPUG nenbers?
11 A That's correct. It wll have a future effect,
12 yes.
13 Q And then one other point, and I know we are
14 getting close to a break, but | think the notion that,
15 well, they nmay not use this clause. In your
16  professional opinion, there is sonething called
17 requlatory lag, correct?
18 A Yes.
19 Q And doesn't the clauses work to sort of
20 prevent regulatory |ag?
21 A Yes, they do.
22 Q Just tell the judge about regulatory |Iag and
23 what that neans, and how -- why the utilities, if you
24 pelieve that they will use this clause, why they will.
25 A Well, regulatory lag is where you m ght be
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1 incurring the costs now and you don't have base rates to
2 recover that yet because you haven't been through a

3 proceeding to recover it, so thereis alag in getting

4 your rates raised to recover sonething.

5 The cl auses were set up so that you coul d have
6 a three-year cycle where you could put in there as a

7 projected cost, because in these cases the |aw all owed

8 it, and the law said. The Conmm ssion properly foll owed
9 the law and said, yes, we could include projected costs,
10 so they put it into a clause for a three-year cycle, and
11 it takes care of regulatory |ag.

12 Q And that benefits utilities because they can
13 get noney sooner as conpared to waiting to have to file

14 a base rate case?

15 A That's right.
16 Q And so given that, to their financial benefit,
17 it's been it your experience that over the years they've

18 used it, all the clauses that were available to thenf
19 A It's been ny experience, yes.

20 Q And it's your view that this clause wll also
21 be used by the utilities?

22 A | would imagine it would, yes.

23 Q And you were asked by OPC about its

24 participation in base rates. FIPUG has participated in

25 all the base rate proceedi ngs over the years as well?
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1 A Yes.
2 MR MOYLE: That's all | have. Thank you.
3 THE COURT: Ckay. W' ve got one nore w tness?
4 MS. FALL-FRY: No, sir.
5 THE COURT: That's it?
6 MS. FALL- FRY: Yes.
7 THE COURT: You are done?
8 MS. FALL-FRY: OPC rests.
9 THE COURT: GCkay. So it's a convenient tine
10 to break for one hour, if that's -- if you would
11 like less, | wll give you |l ess so we can get nore
12 in this afternoon, but we can go | ate.
13 MR, MOYLE: Yeah, | guess technically, because
14 | amaligned, it would be ny tinme to call folks,
15 but if the PSC s SERC witness is going to take the
16 stand, then, you know, | am good, | could just
17 handl e that at that point in tine.
18 THE COURT: Is PSC s -- you nean the next
19 wi t ness woul d be PSC s w tness?
20 MR. MOYLE: They have three or four wtnesses,
21 one of themrelates to the SERC, and | just want to
22 make sure that that wtness --
23 THE COURT: That that w tness appears?
24 MR MOYLE: Yes.
25 THE COURT: 1Is the SERC witness is going to
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1 appear? Are you calling the SERC wi t ness?
2 M5. HARPER: W weren't prepared to -- or we
3 were not planning on calling that w tness, but |
4 believe he is present.
5 THE COURT: |s that w tness avail able and
6 present, and you are going to call hinP
7 MS. HARPER  Yes.
8 THE COURT: You are going to call hin®
9 MR, MOYLE: | will call him
10 THE COURT: So that's how -- after lunch, we
11 will start with Florida Industrial calling the
12 PSC s SERC wi t ness, whoever that may be.
13 MR, MOYLE: Geat. W wll be back here at
14 1: 00. Have a nice |unch.
15 (Lunch recess.)
16 (Transcript continues in sequence in Vol une
17 2.)
18
19
20
21
22
23
24
25
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