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IN THE SUPREME COURT OF FLORIDA

SOUTHERN BELL TELEPHONE

'AND TELEGRAPH COMPANY,

Petitioner, ) .
- Public Service Commission
V. Docket No. 910163-TL

THE FLORIDA PUBLIC
SERVICE COMMISSION,

Respondent.

: SOUTHERN BELL TELEPHONE AND TELEGRAPH COMPANY'S
PETITION FOR REVIEW OF NON-FINAL ADMINISTRATIVE ACTION

Petitioner, Southern Bell Telephone and Telegraph Company
("Southern Bell"), pursuant to Rule 9.100(c), Florida Rules of
Appellate Procedure, moves to quash an order of thé.Florida Public
Service Commission (the "Commission"), designated by the Commission
as Order PSC-93-0292-FOF-TL, affirming an order of the Commission's
Prehearing Officer, designated as Order PSC-93-0151-CFO-TL
(referred to' collectively as the "Orders"), which directs
disclosure of certain documents protected under both the attorney-
client privilege and the work product doctrine. Southern Bell is
requesting oral argument on this matter&by separate motion filed

this same date.

INTRODUCTORY STATEMENT

Proceedings before the Commission were initiated in late
February 1991 against Southern Bell for the purpose of
investigating allegations that it had engaged in certain fraudulent

actions, one of which was the manner in which Southern Bell reports



trouble repairs. In early April 1991, soiely for purposes of
representing Southern Bell in those proceedings, Harris Anthony and
Robert Beatty, in-house counsel for Southern Bell, requested that
Southern Bell's audit department analyze certain data. These
requests were made in writing by Southern Bell's counsel and all
responses were made in writing and sent directly to Mr. Anthony and
Mr. Beatty, the former of whom is record counsel for Southern Bell
before the Commission. The resulting communications, from Southern
Bell personnel to its counsel in the course of legal proceedings,
were held in the strictest confidence. It is these communications
which are the subject of this petition.

All criteria necessary to obtain protection wunder the
attorney-client privilege were met. Nevertheless, ﬁhe Orders strip
the communications of all protection. The Commission justifies
this startling ruling on the grounds that (1) Southern Bell, as a
regulated business, has an obligation to ensure regulatory
compliance, and (2) these attorney-client communications would be
helpful to Southern Bell in ensuring regulatory compliance. Based
upon these premises, the Commission asserts it is entitled to imply
a business motivation where none exists. Through this reasoning,
the Commission has converted these attorney-client communications
into mere business documents subject to full discovery.

The Orders also require production of unredacted copies of
panel recommendations regarding craft discipline and panel
recommendations requiring paygrade five and below discipline;.

These documents contain summaries of attorney-client communications



and the work product of Southern Bell in-house counsel resulting
from interviews done under the direction of Southern Bell's
counsel.

If the Orders are not reversed the attorney-client privilege
will be effectively repealed as it pertains to corporations doing
business in a regulated area in Florida. Moreover, governmental
regulation pervades virtually all industries to some extent,
obliging all businesses to ensure relevant requlatory compliance.
Under the Commission's Order, corporations will be unable to
communicate in confidence with counsel, even in the course of legal
proceedings, if the information created and then communicated could
help ensure regulatory compliance. Certainty, and thus candid
communication with counsel, will be a thing of the past. It is an
alarming result, yet the very result with which Southern Bell is
faced here. This Court should not allow it.

The Orders, if upheld, will seriously impair a corporation's
ability to investigate and respond to charges of impropriety. It
will for all practical purposes eviscerate the attorney-client

privilege for most businesses in Florida.

JURISDICTION
This Court has Jjurisdiction pursuant to Article V, Section
3(b) (2) of the Florida Constitution, and Section 350.128(1) of the

Florida Statutes (1991).



STATEMENT OF THE CASE
Docket No. 910163-TL before the Florida Public Service

Commission is styled In re: Petition on Behalf of Citizens of the

State lorida to Initiate estigatio to e i f
out ephone d Tele any' e
ctivities g orts.! Because the proceedings below involve a

number of consolidated Commission dockets and multiple pleadings,
the court is referred to pages 1 through 3 of the Prehearing
Officer's Order, attached as Appendix Exhibit B, for a detailed
chronology of motion practice below.?

Briefly stated, the Office Of The Public Counsel ("Public
Counsel") filed motiéns to compel production of the following
Southern Bell documents, all of which Southern Bell claims are
subject to the attorney-client privilege and work product doctrine:

1. (Internal Audit) Customer Adjustment - Loop Operations
System (LMOS).

2 (Internal Audit) Mechanized Adjustments - Mechanized Out
of Service Adjustments (MOOSA) - Florida.

3. (Internal Audit) Key Service Results Indicator (KSRI) -
Network Customer Trouble Rate.

4. (Internal Audit) PSC Schedule “II.

1 " Several other dockets have been initiated before the
Commission which arise out of the same basic circumstances. Docket
Nos. 900960-TL, and 910727-TL have been consolidated with Docket
No. 910163-TL and these, in turn, have been consolidated with
Southern Bell's rate review, Docket N0.920260-TL.

2 References to Appendix Exhibits will be designated "ApxX.



5. (Internal Audit) Network Operational Review.?
6. Panel Recommendations regarding craft discipline.

7. Panel Recommendations regarding paygrade 5 and below
discipline. '

(Apx. A, p. 2) ‘ :

On January 28, 1993, after ordering and conducting an jin
camera inspection, the Commission's prehearing officer issued Order
No. PSC-93-0151-CFO-TL (the "Prehearing Order"), granting Public
Counsel's various motions to compel and ordering production of the
documents at issue. (Apx. B)

On February 23, 1993, the full Commission issued Order PSC-93-
0292-FOF-TL (the "Commission's Order"), affirming the Prehearing
Order's mandate to produce the referenced documents. (Apx. A) It
is this Order which is the subject of this Petition. The
Commission's Order, however, simply reviewed the Prehearing Order
for error, rather than determining the dispute de novo, and is
somewhat conclusory. (Apx. A) Accordingly, this Court's review
should include the Prehearing Order as well in order to fully

understand the ruling below.

STATEMENT OF FACTS
In late February 1991, Public Counsel initiated proceedings,

Docket No. 910163-TL, by requesting that the Commission investigate

certain alleged improprieties in Southern Bell's trouble repair

’ The Prehearing Officer's Order mistakenly designated
Document No. 5 as a "statistical analysis.®" (Apx. B, p.3.) The
Commission's Order corrected the error. (Apx. A, p. 2.)
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practices and reporting. 1In early April 1991, solely to gather
information in connection with the proceedings below, Southern
Bell's in-house counsel requested the audit department to review
and analyze certain data selected by counsel. ©On April 3, 1991,
Southern Bell's counsel requested select information concerning
Southern Bell's KSRI, LMOS, and PSC Schedule 11 activity. (Apx. C,
D, and E, each at § 2)* Finally, on August 3, 1991, Southern
Bell's counsel requested analysis of select data concerning
Southern Bell's MOOSA. system. (Apx. G, ¥ 2) Southern Bell's
responses to its attorneys' requests for information, which have
come to be known as the "Investigative Audits," are five of the
seven documents at issue in this Petition.

By letter dated April 3, 1991, Mr. Beatty, one of Southern
Bell's in-house counsel, requested the necessary information.® His
letter provided in full as follows:

. This letter is our request for the Internal Auditing
~Department to assist the Legal Department in performing

- an internal investigation concerning questions raised by
- Public Counsel, Jack Shreve, regarding alleged
falsification of repair service records by Southern Bell
~employees, The purpose of this investigation is to
enable the Legal Department to gather information in

order to provide approprlate counsel and legal advice to
the corporation in this matter.

‘- For the Court's convenience, the affidavits pertaining to
privilege or work product allegations have been appended
separately. ' ‘

3 This letter and the letter dated August 2, 1992,
discussed immediately below, are protected under the attorney-
client privilege and work product doctrine but were disclosed jin
camera to establish the privileges with respect to the-
Investigative Audits. Their disclosure here is for the same
purpose, which does not result in waiver. § 90.508, Fla. stat.
(1991). ' '



- The investigative Audit Report should be addressed
~to the attention of the undersigned and Mr. Harris R.
Anthony, General Attorney-Florida. Further, the report
should be marked "PRIVILEGED AND CONFIDENTIAL: SUBJECT
TO THE ATTORNEY/CLIENT PRIVILEGE AND ATTORNEY WORK
_PRODUCT" . If you have any questions about this matter,
pPlease do not hesitate to contact me. I thank you for
your cooperation in this matter. ) .

By letter dated August 2, 1991, Mr. Beatty again confirmed his
request for the information. His letter provided in full as
follows:

This letter confirms that in accordance with my
letter dated April 3, 1991, the Internal Auditing
Department in Florida has either commenced or completed
the following Network repair service audits:

L. KSRI - Network Trouble Report Rate, F10-53-15-
A-SAF

2. Customer Adjustments - IMOS, F10-15-03-S-SAF

3.: PSC Schedule 11, F10-63- O4-A—SAF

4. Network Operatlons Review, F10-55-02-S-SAF

S. Customer Adjustments - MOOSA, F10-16-06-S-SAF

Of <course, since each of these audits were
undertaken pursuant to the terms and conditions of the
April 3, 1991 1letter, all reports, work papers and
related documents are privileged and confidential and are
subject to the attorney/client privilege and attorney
work product doctrine.

Your assistance in this matter is Ggreatly
appreciated.

-

The Investigative Audits are simply written reports of the
audit department's analyses of the various issues selected by
Southern Bell's counsel, analyzed in accordance with directions
given by counsel. Southern Bell was not obligated by any law or
regulation to perform the Investigative Audits or to produce the
written Investigative Audit reports. Nor did Southern Bell have a

routine practice of auditing or analyzing its data in the fashion



requested by counsel. These Investigative Audits were performed
solely because they were requested by counsel in connection with
the legal proceedings below. Southern Bell does indeed.conduct a
number of routine audits. All routinely performed audits that have
been requested were produced and are not at issue here.

The affidavits of the individuals responsible for creating
these Investigative Audits are the only evidence of record with
respect to them. It is uncontroverted that the Investigative
Audits were performed at counsel's written request, and solely to
enable counsel to provide legal representation in the proceedings
below. Significantly, it 1is also uncontroverted that the
Investigative Audits would not have been performed or communicated
but for counsel's request, i.e. counsel was not simply provided
with audits routinely performed by the audit department. In fact,
counsel directed each of the Investigative Audits, thereby
underscoring"the fact that these are not routinely generated
business documents. For example, with respect to the LMOS Audit,
counsel directed the selection of two time periods for certain
statistical sampling. (Apx. D, q 4) With respect to the Network
Operational Review, an analysis was conducted of specific

information that was provided by counsel. (Apx. F, § 3)°

6 The Orders below repeatedly . characterize these
Investigative Audits as audits in a routine or generic sense,
stating that, for example, "internal audits are a routine vehicle
to inform itself about its operations and to report about those
operations to a regulatory agency." (Apx. B, p. 7). In so doing the
Orders completely ignore the uncontroverted evidence of record.
The Investigative Audits at issue are not routine, and would not
have been performed absent the request from counsel. Data were
analyzed at counsel's request for purposes of the legal
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Consistent with the requirements of the privilege, less than
half a dozen copies of these reports exist. (Apx. C-E & G, each at
Y 8 and Apx. F, ¢ 4) All copies are marked and treated as
privileged, confidential and subject to the attorney-client
privilege and work product doctrine. (JId.) " pistribution was
limited to in-house counsei, certain top executives and the heads
of intermal auditing, the department that actually conducted the
analyses and generated the reports. (Id; Apx. H)

For each of the Investigative Audits, the affidavits notify
Public Counsel as to how it can perform its own, substantially
equivalent analysis of Southern Bell's data. The affidavits
identify the Southern Bell records used for statistical sampling
(Apx. C-D and G, each at ¥ 9), and interrogatory responses notified
Public Counsel that any mainframe computer could perform the
analysis (Apx. I). All of the underlying data have either been
produced by Southern Bell or are subject to production at the
request of Public Counsel.

Despite these uncontroverted facts, the Commission ruled that
the Investigative Audits were not comgnunications with counsel
motivated by the need for legal representation, or documents
created specifically for purposes of litigation. The Commission
ruled that the Investigative Audits were business documents, and
thus subject to discovery notwithstanding the attorney-client
privilege or the work product doctrine. (Apx. A, B) The

Commission's logic was that: (1) Southern Bell, as a regulated'

representation. These are not business documents.
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company, has a business need to monitor its regulatory compliance;
(2) audits in a generic sense are helpful in monitoring regulatory
compliance; and (3) therefore, no matter what the evidence of
record is, there is implied a business motive for crea?ion of the
Investigative Audits, taking them outside the atto;ney-client
privilege and work product doctrine. As will be discussed, the
Commission's conclusion was incorrect.

Finally, Southern Bell's in-house counsel also requested that
its security department interview certain employees and report back
to counsel with their results. Southern Bell's counsel instructed
and enlisted its security department to act as their agent in the
process of fact gathering. Southern Bell's counsel directed and
controlled, and in most cases were present during, the interviews
with employees. Thereafter, counsel summarized and memorialized
these conversations with employees, including in their notes their
subjective impressions of the interviews. At the conclusion of
these interviews, the legal department informed a limited number of
managers of Southern Bell with a "need to know" of the results of
the interviews. .

These managers who "needed to know" the results of the
interviews subsequently prepared panel recommendations regarding
craft discipline and panel recommendations regarding paygrade five
and below discipline (hereafter collectively "Panel
Recommendations"). on the left side of these documents is
information regarding the identities of disciplined employees;'

Southern Bell has no objection to the production of these portions



of these documenté. The right side of these documents, however,
contains a summary of attorney-client communications and the work
product of Southern Bell's in-house counsel. Portions of.the Panel
Recommendations contain excerpts from interviews or summaries of
interviews which are protected by the attorney-ciient privilege and
work produc; doctrine. Southern Bell should be allowed to redact
these privileged portions.

The Commission ordered production of unredacted copies of the
Panel Recommendations, ruling that the Panel Recommendations were
solely business records (Apx. A, B.) 1In doing so, the Commission
ignored the fact that portions of the documents Southern Bell
wishes to withhold are excerpts of the attorney's summaries of
employee interviews taken as part of Southern Bell's in-house

counsel's preparation to respond to the underlying proceeding.

RELIEF SOUGHT

Southern Bell seeks issuance of an order gquashing the
Commission's Order PSC-93-0292-FOF-TL, as the Commission's Order
departs from the essential requireme?ts of law and because
compliance with it will irreparably harm Southern Bell. Southern
Bell has no adequate remedy on any review of final administrative
action by the Commission because once the attorney-client privilege
and work product documents are disclosed to Public Counsel, the

confidentiality of communication is forever lost.



GUME ON OR

The Orders depart from the essential requirements of law in
requiring Southern Bell to produce confidential communications from
Southern Bell to its in-house counsel. These communications were
requested by counsel for the sole purpose of éhabling counsel to
provide legal advice in connection with the proceedings below.
They are protected under the attorney-client privilege as set forth
under section 90.502 of thé Florida Statutes.

Further, the Orders depart from the essential requirements of
law in that the documents ordered produced are clearly protected
under the work product doctrine. ©Public Counsel has failed to
carry its burden of showing an inability without undue hardship to
obtain substantially equivalent material by other means. In fact,
the evidence of record is to the contrary. Southern Bell has under
oath informed Public Counsel as to the means by which Public
Counsel can perform its own analysis of Southern Bell's data.

Finally, there are both constitutional and practical problems
with the Commission's ruling. From a constitutional standpoint,
the Commissioﬁ should have applied a facially neutral statute
(section 90.502 of the Florida Evidence Code) to Southern Bell.
Instead, it held Southern Bell to a stricter standard based solely
on its status as a regulated company, in violation of the Equal
Protection Clause of the Fourteenth Amendment to the United States

Constitution.



A. The  Investigative Audits Are Attorney-Client
Communications For The Purpose Of Obtaining Legal

‘Representation And Are Not Discoverable,
Florida has codified the attorney-client priviiege. Briefly,

the privilege applies to *“the «contents of confidential
communications [between a lawyer and a client];. i » iade in the
rendition of legal services to the client.® § 90.502(2), Fla.
Stat. (1991)? Communications are "confidential®" if not intended to
be disclosed to third persons (i) other than in the course of the
legal representation or (ii) other than as reasonably necessary for
the transmission of the communication. § 90.502(1) (c), Fla. Stat.
(1991). The privilege protects large corporations like Southern
Bell as well as individual clients. § 90.502(1) (b), Fla. Stat.
(1891); Tail of the Pup, Inc. v, Webb, 528 So. 2d 506, 507 (Fla. 2d
DCA 1977).

When these elements are applied to the instant matter, it is
clear that the Investigative Audits are "confidential
communicatioﬁe." They were communications from client to attorney,
marked and maintained in strict confidence. The communications
were from Southern Bell employees with responsibility for auditing
Southern Bell's dataf The sole purpose fer the communications was
to enable counsel to represent Southern Bell in the proceedings
below. Accordingly, absent evidence of waiver or one of the
statutory exceptions (which are not at issue here), the
Investigative Audits are absolutely privileged and are not

discoverable.
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This case is almost identical to the watershed case of Upiohn
Company v. United States, 449 U.S. 383 (1981). That case analyzed
the privilege in the context of internal investigations by in-house‘
counsel. Upjohn has become the template by which virtually all
such claims of privilege are judged and, in fact, Upiohn is
controlling authority for investigations by counsel of alleged
corporate misconduct.’

In Upiohn, the company's in-house counsel learned of activity
by a foreign subsidiary potentially violative of the Foreign
Corrupt Practices Act, and initiated an internal investigation to
determine Upjohn's dompliance with statutory requirements. As
here, the communications at issue were communications from
employees to counsel in response to counsel's request for
information. Again as here, the employees knew of the ‘legal
representation, and knew to maintain the communications in

confidence. See Upjohn, 449 U.S. at 386-87, 394-95. Unlike this

case, in Upjohn no 1legal proceedings had yet been initiated.
Nevertheless, the Supreme Court recognized the communications as
privileged. The Supreme Court held that such communications
between client and attorney must be protected in order to make

possible the open and honest communication necessary to provide a

7 Florida courts have not explicitly adopted Upiohn, though
it is always cited favorably. §See Burt overnmen ovees

Ins. Co., 603 So. 2d.125 (Fla. 2d DCA 1992); State v, Rabin, 495
So. 2d 257, 261 (Fla. 3d DCA 1986); Russell & Axon V. B & W Ltd..
Inc., 444 So. 2d 457, 459 (Fla. 5th DCaA 1983). Given the almost .
‘universal acceptance of Upiohn, given the factual similarity with
the case at hand, and given the fact that it correlates perfectly
with Florida's statutory attorney~-client elements, Upjohn should be
considered dispositive.

- 14 -



basis for sound legal advice. Upiohn, 449 U.S. at 348. This is
consistent with Florida's policy " favoring full disclosure to
counsel of all facts, whether favorable or unfavorable, so that
counsel can provide informed, effective representation. gState v,
Rabin, 495 So. 2d 257, 259 (Fla. 3d DCA 1986)."

In short, this case presents classic attorney-client
communications under both section 90.502 of the Florida Statutes
and Upiohn. Unfortunately, the Orders applied neither Upjohn nor
section 90.502 elements to the facts of record. Rather, the
Commission (i) ignored the statute and discarded Upjohn in favor of
an obscure 1981 Federal Energy Regulatory Commission ("FERC")
opinion and then completely misconstrued the FERC.opinion, (ii)
confused the attorney-client privilege with the work product
doctrine, borrowing an exception to the work product doctrine and
applying it to the previously unqualified privilege, and (iii)
completely ignored the uncontradicted (and in fact the only)
evidence of record, holding instead that the Investigative Audits
are simply routine business records subject to routine discovery.
In each instance, the Commission depqrted from the essential

-

requirements of law.

1. The Orders fail to rely upon Bection 90.502 of the
Florida Evidence Code which c¢ontrols over any

~conflicting federal regulatory agency opinion.
The Orders concede that this case falls within the principles

announced in Upjohn. They distinguish this case, however, ruling"

that Southern Bell is a "regulated" company and that the opinion in

- 15 -



Consolidated Gas Supply Corporation, 17 F.E.R.C. § 63,048 (December

2, 1981), is thus more closely on point. The Prehearing Order
concludes:

While Southern Bell analogizes directly from
to its claim of attorney—cllent privilege for its audits
and statistical analysis, Consolidated Gas Supply
Corporation, 17 F.E.R.C. § 63,048 (December 2, 1981),
invelving a regulated company, is more closely on point.

* % %

Here, too, as in Consolidated, the context is one in
which the continuing obligation of this Commission to
‘requlate and to protect the public interest and the
reciprocal responsibilities of Southern Bell to comply
with that regulation, make Southern Bell's claim that its
audits and statistical analysis were solely for the
purpose of getting legal advice hypertechnical rather

- than substantive. Southern Bell has a continuing
obligation to comply with Commission Rule 25-4. 100(2),
F.A.C.  Where doubts about the compliance of its
operations with regqulatory requirements have arisen,

. Southern Bell has an independent business need to
accurately monitor those operations which predates, post-
dates and coexists with the timing of any particular
audit undertaken to obtain legal advice. Unlike Upjohn's

questlonable payments" episode, Southern Bell's need to

comply with Commission regulation is a routine,
continuing obligation, as is its self-monitoring toward
that end.

(Apx. B, p. 6)
In turn, the Commission's Order accepts the Prehearing Order's
conclusion, stating:
The Order also noted that a simple analogy with

Upiohn Co. v, United States, 449 U.S. 383, 66 L. Ed. 2d
584, 101 S. Cct. 677 (January 13, 1981), 1is not

dispositive where no regulated monopoly utility was at
issue there.

(Apx. A, p. 3)
Noticeably absent from the Orders is any reference to the

Florida Evidence Code. Instead, the Orders rely upon an Article I



federal administrative agency opinion, the 1981 FERC opinion in
consolidated Gas. However, section 90.102 of the Florida Statutes
provides that the Florida Evidence Code "shall replace and
supersede existing statutory or common law in conflict'with its
provisions." In addition, section 90.103(1) of the Florida
Statutes provides: "Unless otherwise provided by statute, this
Code appliés to the same proceedings that the general law of
evidence applied to before the effective date of this Code."

When this Court originally adopted the Florida Evidence Code,
it concurred with the Legislature's views that the Code superseded
all previous conflicting authority. It stated: "These rules shall
govern all proceedings within their scope subsequent to that date
[July 1, 1979], and all present rules of evidence.established by
case law or express rules of the court are hereby superseded to the

extent that they are in conflict with the code." n re orida

Evidence Code, 372 So. 2d 1369 (1979); see In re Amendment of
Florida Evidéﬁce Code, 404 So. 2d 743 (1981).

Similarly, sectibn 90.501 of the Florida sStatutes 1limits
privileges to those which are recognized under the Florida Evidence

Code. "Thus, privileges in Florida are no longer creatures of

judicial decision." State v. Costalano, 460 So. 2d 480, 481 (Fla.
2d DCA 1984).

Section 90.502 of the Florida Statutes defines the lawyer-
client privilege in Florida. It defines "lawyer" to be a person
"authorized to practice law in any state or nation." There is no

exception or distinction between in-house versus outside counsel.
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Furthermore, a "client"™ is defined to be "any person, public
officer, corporation, association, or other organization or entity,
either public or private, who consults a lawyer with the purpose of
obtaining legal services or who is rendered legal services by a
lawyer.™ The definition of a client for purposés of the attorney-
client privilege includes both corporations, as well as public
bodies. No~distinctibn is made whatsoever in section 90.502 with
respect to the nature of the enterprise in which the client is
engaged.

Section 90.502 of the Florida Statutes then goes on to define
a privileged communication as the contents of a confidential
communication between a client and a lawyer made in the rendition
of legal services to the client, as discussed mdfe fully above.
More important, subsection 4 of section 90.502 specifically lists
five different exceptions to the attorney-client privilege. The
Florida Evidence Code has thereby codified the exceptions to the
attorney-cliént privilege. None of them have anything to do with
the matter ét_issue.

There is no exception in section 90.502 which even comes close
to resembling a different standard for aéﬁlication of the attorney-
client privilege when the client is a regulated company. The
Commission, as a creature of statute with limited Jjurisdictioen,
cannot abrogate the attorney-client privilege because the issue of
privilege arose in "a context of a regulated industry where the

agency 1is charged with regulating and protecting the public
interest."® Prehearing Order at 6 (Apx. B, p. 6). See Florida




Bridge Co., v. Bevis, 363 So. 2d 799, 802 (Fla. 1978) (quoting City

of Cape Coral v, GAC Utjilities, Inc., 281 So. 24 493, 496 (Fla.
1973)).

The Commission was required to follow the Florida Evidence
Code, specifically section 90.502 of the Florida Statufes. It has
no discretion to ignore section 90.502's mandates. The Commission
erred in rélying upon a 1981 FERC opinion to determine the
applicability of the attorney-client privilege to the Investigative

Audits.

2. The Orders misconstrue the narrow and brocad views
' of the attorney-client privilege by adopting the

parrow view and then misapplying jit.

Relying upon an obscure opinion by a federal administrative

agency, the Commission not only subjects a corporation doing
business in Florida, without notice, to a standard contrary to
section 90.502 of the Florida Statutes, it then even misapplies the

standard. In Consolidated Gas the Federal Energy Regulatory

Commission applied the "narrow" rather than the "broad" view of the
privilege because it had a duty to protect the public interest.
The Orders below seize on this languagé, holding that since the
Commission also protects the public interest, it should also apply
the "narrow" view of the privilege, and it must order the
Investigative Audits produced to avoid an "overly broad corporate

information shield.™ (Apx. A, p.3)




The Commission has completely misconstrued the narrow and
broad views of the attorney-clieﬁt'privilege.' The narrow and
broad views of the privilege involve the extent to which
communications from attorney to c¢lient are privileged. There,
however, is no debate about thé cornerstone of ‘the privilege. It
is the protection of communications from client to attorney so as
to encourage frank communication from client to attorney. See
Rabin, 495 So. 2d at 259; Fisher v. United States, 425 U.S. 1391,
403 (1976). The narrow view, then, extends the privilege only to
statements from attorney to <client that in fact reveal a
communication from client to attorney. The broad view, on the
other hand, protects virtually all communications from attorney to
client, assuming that any statement by the attorney will indirectly
reveal client communications. See Ohio-Sealy Mattress Mfg. Co. V.
Kaplan, 90 F.R.D. 21, 27-29 (N.D. Ill. 1980).

The problem with the Commission's reliance on the "narrow"

view language of Consolidated Gas is that all of the communications

at issue here are from client to attorney, rather than the
converse. The narrow/broad debate has no;application whatsoever to
this case. Communications from client to attorney for purposes of
the legal representation are universally privileged, and their

protection from discovery depends in no way on whether the body

' There are several other flaws in the Commission's logic,

and in fact the Orders are somewhat confusing because of it. For
example, the Orders often consider work product factors in
discussing the privilege and in effect merge these two distinct
concepts. The Orders also disregard the uncontroverted evidence
concerning the circumstances surrounding the communications. These
issues are discussed below.



seeking the information has a public interest motive. Accordingly,

the Commission erred in narrowing. the scope of Southern Bell's

privilege based on Consolidated Gas.

3. The Orders below confuse thé ‘attorney-client
: privilege and the work product doctrine by applying
an inappropriate standard to the attorney-client

privilege ¢claims,
In finding that the Investigative Audits were not privileged

attorney-client communications, the Commission relied on the fact
that no attorney work product, such as legal theories or opinions,
appeared on the face of the documents. (Apx. A, p. 3; Apx. B, pp.
4, 6). Had such material been present, the Commission was prepared
to excise or redact the documents prior to production to protect
counsel's legal opinions. This highlights the Commission's error.

Considerations concerning counsel's work product, opinions and
legal theories, and excision to protect them from discovery while
producing factual information, are appropriate in evaluating an
exception to the work product doctrine. See Fla. R. Civ. P.
1.280(b) (3); Rabin, 495 So. 2d at 262 (Fla. 3d DCA 1986). These
considerations though have no application to a privilege analysis.
See City of Wil;iston_v. Roadlander, 425 So. 2d 1175, 1177 (Fla.
1st DCA 1983) (attorney-client privilege and work product doctrines
are separate and distinct). To the contrafy, the purpose of the
privilege is to protect confidential communications from client to
attorney. Upjohn, 449 U.S. at 389; Ohio-Sealy, 90 F.R.D. at 28.
One would not expect to find counsel's thoughts and opinions in
communications from the client.
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The attorney-client privilege is absolute, save for narrow
statutory exceptions not at issue here. Diversified Industries v,
Meredjth, 572 F.2d 596, 602-03 (8th cir. 1377). There is no
balancing of interests, and no showing of need can oyefcome it.
See Staton v. Allied chain Link Fence Co., 418 So. 2d 404, 406
(Fla. 2d DCA 1982)(even cause to believe that there are
inconsistencies between attorney-client statements and testimony
under oath does not vitiate the privilege -- the privilege is
absolute save for the statutory exceptions). By injecting into its
privilege analysis the factor of whether counsel's mental
impressions would be disclosed by production of the Investigative
Audits, the Commission created a new exception to the privilege,
and in the same breath decided that it would use the privilege and
order disclosure of documents.

The Commission inappropriately created an exception to the
attorney-client privilege and then used that exception to justify
an order reqﬁiring production:

Thus, rather than grant sweeping coverage of the

privilege, the Consolidated judge elected to avoid "an

overly broad corporate information shield in theory as
well as in fact by allowin or excision of a document

permit discovery of only factual matters." Moreover,
"similar conclusions apply with regard to work product."”

(Apx. A, p.3, emphasis added)

Because the Investigative Audits were communications from a
client to its counsel and, therefore, did not contain counsel's
legal opinions, the Commission found that the audits were
discoverable under the Commission's newly created exception to the
privilege. (Id.) In so ordering, the Commission basically turned
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the privilege inside-out, attempting to protect counsel's opinions
(which are only derivatively protected by the privilege) while
allowing discovery of communications from clients to attorneys, the

very thing the privilege primarily is meant to protect.

4. The Commission erred by ignoring uncontroverted
evidence and ruling that the Investigative Audits
were merely business as opposed to legal

communjcations,
It is also uncontroverted that the Investigative Audits were

requested by in-house counsel in the course of representing
Southern Bell in the proceedings below. It is uncontroverted that
the Investigative Audits would not have been performed but for
counsel's need in connection with the legal representation. 1In
other words, the Investigative Audits were communiﬁations solely to

facilitate legal representation, rather than communications with
any business purpose.

The Compission, however, chose to supply its own views as to
the purpose of these Investigative Audits. According to the

Prehearing Order:

Southern Bell has a continuing obligation to comply
with Commission Rule 25-4.110(2) F.A.C. Where doubts
about the compliance with its operations with regulatory
requirements have arisen, Southern Bell has an
independent business need to accurately monitor those
operations which pre-dates, post-dates znd eco-exists with
the timing of any particular audit undertaken to obtain
legal advice. Unlike Upjohn's "questionable payments"
episode, Southern Bell's need to comply with Commission
regulation is a routine, continuing obligation, as is its
self-monitoring toward that end.

Because Southern Bell had an independent business
need to monitor its activities accurately through the
particular audits in question, as well as to obtain legal




counsel by informing itself thereby, the factual data
created by those audits and statistical analyses, as
distinct from counsel's legal theories about them, are
not privileged.™

* % % %

Numerous cases have held that, where other factors such
as business goals led to creation of documents, the
T attorney-client and work product privileges are
inapplicable.
(Apx. A, p.3) In other words, the argument goes, Southern Bell has
a business need to ensure requlatory compliance, the Investigative
Audits at issue would .be helpful for that purpose, and thus the
Commission will, after the fact, unilaterally imply a business as
opposed to legal motive for these communications and strip them of
all protection from discovery.
Similarly, the Prehearing Order states:
Internal audits are a routine vehicle for a regulated
business to inform itself about its operations and to
report -about those operations to a regulatory agency.
- Those business documents do not become privileged merely
because non-routine developments require audits to be
scheduled out of sequence or because the documents are
handed over to an attorney.
(Apx. B, p. 7) The Prehearing Order obviously speaks in this
regard of audits in the generic sense. This completely ignores the
evidence of record, however, as noted above, and fatally flaws the
Commission's logic.

The evidence is uncontroverted that the Investigative Audits

would not have been performed but for the need for 1legal

representation in the proceedings below. The April 3, 1991 and

n Note here again the Commission improperly injects a work
product factor into its privilege analysis.
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August 2, 1991 letters by Mr. Beatty, quoted above, are conclusive
on this point. The affidavit with respect to the KSRI Audit is
further illustrative:

_ The August, 1991 KSRI - Network Customer Trduble
Report Rate Audit was carried out solely because the
legal department requested that it be performed in
connection with its representation of Southern Bell
Telephone and Telegraph Company in Docket No. 910163.

(Apx. €, 1 7)
Where "the communication would not have been made but for the

client's need for legal advice services,"™ it is a privileged

attorney-client communication. First cChicago Int'l v, United
Exchange Co., Itd., 125 F.R.D. 55, 57 (S.D.N.Y. 1989). Moreover,

it is the intent of the client, rather than any intent implied by
the Commission, that controls this issue. § 90.502, Fla. Stat.
(1991) (Sponsor's Note, subsection one); cf. Rabin, 495 So. 24 at
260 ("In determining whether a privileged attorney-client
relationship exists, the primary focus is on the intent of the
person claimihg the privilege.") 'No claim by the Commission that
Southern Bell could have used the Investigative Audits in a
business seﬁse to ensure regulatory compliance will change the fact
that, under the only evidence of recordj the Investigative Audits
were motivated by the need for legal representation.

The Prehearing Order attempts to buttress its claim that the
Investigative Audits are business as opposed to legal documents by
noting that the privilege protects communications only, not the
underlying factual data. (Apx. B, p. 6) That, however, 1is

precisely why the Investigative Audits are immune from discovery.




The Investigative Audits are not factual data, nor do they create
factual data as claimed below. . The Investigative Audits are
confidential communications to counsel concerning Southern Bell'g
factual data. At counsel's request, Southern Bellb analyzed
selected data and reported the analyses in . the Investigative
Audits. These analyses are not discoverable even though the
underlying data are. In re Grand Jury Subpoena Duces Tecgum, 731
F.2d 1032, 1037 (2d Cir. 1984) (privilege applies to communications
concerning facts even if facts are not confidential); In re
Ampicillin Anti-Trust Litig., 81 F.R.D. 377, 389 (D.D.C. 1978) ("Ih
order for the privilege to apply the client's communications must
be made with the intention of confidentiality . . . it is not
necessary that the information be confidential."®).

For example, in Unjted States v. Moscony, 927 F.2d 742 (3d
Cir. 1991), cert. denied, 111 S. Ct. 2812 (1991), discovery was
sought concerning a communication between attorney and client. The
privilege was‘disputed because the communications simply concerned
non-confidential office procedures. The Third Circuit disagreed.
Though the office procedures (which were at issue in the case) were
discoverable, the client's communication;to the attorney concerning
the procedures were not. Here, of course, Southern Bell's data are
analogous to the office procedures which are discoverable, though
communications concerning them are not.

Southern Bell's factual data have been subject to extensive
discovery and remain so. It has been subject to extensive

discovery, and remains thus. It is only the Investigative Audits,
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confidential communications about the factual data, that are
privileged. No facts are being withheld. Application of the
privilege in these circumstances is routine, and in fact leaves
Public Céunsel no worse off than had the communications never been

made in the first instance. See Upiochn, 449 U{S. at 395.

B. Far From Being In The Public Interest, The Ruling Below
'Will Sseriously Impair A Corporation's Efforts To Ensure

Requlatory Compliance,

Contrary to the Commission's statements copcerning the public

interest, abrogating the attorney-client privilege as the ruling
below does will work against the public interest, by discouraging
full and frank communication between client and attorney.

For legal representation to be effective, the client must be
free to disclose all facts, favorable and unfavorable, without fear
of the communication being used against him. Upjohn, 449 U.S. at
389, 393 n.2; see also Fisher, 425 U.S. at 403; st icago
Interpational v. United Exchange Co., Ltd,, 125 F.R.D. 55, 56
(S.D.N.Y. 1989). As stated in Fisher:

As a practical matter, if the client knows that damaging

information could more readily be obtained from the

attorney following disclosure than” from himself in the

‘absence of disclosure, the client would be reluctant to

confide in his lawyer and it would be difficult to obtain

fully informed legal advice.
Fisher, 425 U.S. at 403.

Modern businesses need effective legal advice in order to
ensure compliance with the vast array of governmental regqulation.
However, limiting the privilege as was done below, by holding that

all communications with counsel concerning regqulatory compliance
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are discoverable, will have a particularly troublesome impact on
large businesses, the very entities that we most want to be in
regulatory compliance. Upijohn, 449 U.S. at 390. As noted by the
Supreme Court: '

The narrow scope given the attorney-clienf privilege by
" the court below . . . threatens to 1limit the valuable

efforts of corporate counsel to ensure their client's

compliance with the law.  In light of the vast and

complicated array of regulatory legislation confronting

the modern corporation, corporations, unlike most

individuals, constantly go to lawyers to find out how to

obey the law, particularly since compliance with the law

in this area is hardly an instinctive matter.
Upiohn, 449 U.S. at 392 (citations omitted). Accordingly, any
change to the privilege's "application should consider the
detrimental effect on the free flow of information from client to
attorney, to gauge accordingly the impact on companies' ability to
obtain effective legal counsel. This concept has been stated thus:

Would application of the privilege under the

circumstances of this particular case foster the flow of

information to corporate counsel regarding issues about

which corporations seek legal advice.
First Chicago, 125 F.R.D. at 57 (citing John E. Sexton, A Post-
Upiohn Consideration of the Attorney Client Privilege, 57 N.Y.U.L.
Rev. 443, 449 (1982)). If the answer is:yes, the privilege should
apply. If the answer is no, then the document at issue would have
been created anyway as a business as opposed to legal document.

The answer in this case 1is clear. If Southern Bell's
communications with counsel are to be subject to disclosure simply
because they could assist in ensuring regulatory compliance,
Southern Bell will be less likely to communicate with counsel on

that subject. In all likelihood, the Investigative Audits would
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never have been created if Southern Bell's counsel had known they
would be disclosed to the very parties who had initiated
proceedings against which Southern Bell's counsel was defending.
What the Commission sees as being in the public interest in this
particular case would create 'a Pandora's Box in the future for
counsel representing regulated cémpanies: (1) request the
information.and fisk disclosure; or (2) do nothing and hope the
information was not necessary to assist in the litigation. One
result is certain - there would be no increase in communication
concerning regulatory compliance.ﬁ Simply put, the decision below

is the wrong one from a public interest!? standpoint.

C. The Commission S8hould Have Applied A Facially Neutral

. 8tatute, Section 90.502 of the Florida Evidence Code. In

‘Failing to Do 8o, It vViolated The Equal Protection Clause

‘of the Fourteenth Amendment to the United 8tates
Constitutions.

The Commission violated Southern Bell's equal protection
rights when it admittedly restricted the scope of Southern Bell's
attorney-client privilege based on Southern Bell's status as a

regulated company.

e As noted above, there is no detriment to Public Counsel
or the Commission from such a ruling. The data continue to exist,
and they. are no worse off than had Southern bell not performed its
own data analysis in the first place. See Upiohn, 449 U.S. at 395.

12 The Commission'’s citation to its public interest motive
is incorrect in another more fundamental respect. The Legislature
has announced its view that the public interest is served by §
90.502. There is 51mp1y no authority for the Commission to
substitute its own view of the public interest for that of the
Legislature.
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Southern Bell is afforded the privilege to refuse to disclose
attorney-client communications under section 50.502 of the Florida
Statutes. That section is facially neutral. on its face, it
applies equally to all parties subject to its terms. .The term
"client" is defined to include “any personj public officer,
corporation, association, or other 6rganization or entity, either
public or plrivate, who consults a lawyer for the purposes of
obtaining legal services."™ The Commission, however, has by fiat
admittedly narrowed the scope of protection to which Southern Bell
would otherwise be entitled under section 90.502 simply by virtue
of the fact that Southern Bell is a requlated company.

The Prehearing Order, for example, noted that, as in
Consolidated Gas, Southern Bell 1is a regui%ted company.
Accordingly, the Prehearing Order discards the statute and Upijohn
in favor of a narrower view based solely upon Southern Bell's
status as a regulated company:

Here, too, as in Consolidated, the context is one in
which the continuing obligation of this Commission to
regulate and to protect the public interest and the

" reciprocal responsibilities of Southern Bell to comply

- with that regulation, makes Southern Bell's claim that
its audits and statistical analyses:.were solely for the
‘purpose of getting legal advice, hypertechnical rather
than substantive.

(Apx. B, p.6) The full Commission's Order agreed that the
privilege would apply differently to Southern Bell based on its
status as a reqgulated company:

The Order also noted that a simple analogy with

Upjohn Co. v. United States, 449 U.S. 383, 66 L. Ed. 2d
584, 101 Ss. Ct. 677 (January 13, 1981), is not

dispositive where no regulated monopoly utility was at
issue there.
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(Apx. A, p.3) In so doing, the Commission has violated the
constitutional guarantee of equal protection.

The Equal Protection Clause of the Fourteenth Amendment to the
United States Constitution prohibits the unequal administration of
a facially neutral statute. E & T Realty v, Strickland, 830 F.2d
1107, 1112 n.5 (11th cir. 1987), cert. denied, 485 U.S. 961 (1988).
As stated by the United States Court of Appeals for the Eleventh
Circuit:

The unlawful administration by state officers of a
state statute fair on its face resulting in application

to those who are entitled to be treated alike, is not a

denial of equal protection unless there is shown to be

present in it an element of intentional or purposeful

discrimination.

% % %

Unequal administration of facially neutral
legislation can result from either misapplication (i.e.,
departure from or distortion of the law) or selective
enforcement (i.e. correct enforcement in only a fraction
-of cases). In either case, a showing of intentional
discrimination is required.

E & T Realty, 830 F.2d at 1113; see also St. Johns North Utjlity

Corp. v. Florida Public Service Comm'n, 549 So. 2d 1066, 1069 (Fla.
1st DCA 1989); os epartment ealt d Rehabj

Servs., 444 So. 2d 43, 47 (Fla. 1st DC% 1983). Intentional and
purposeful discrimination in unequally applying a facially neutral
statute exists where defendants' conduct is "deliberately based on
an unjustified, group-based stdndard."™ E & T Realty, 830 F.2d at
1114.

Section 90.502 is facially neutral. Whether or not it could’

have, the Legislature declined to permit differential application




of the statute based upon the parties' status as regulated
companies. Accordingly, Southern Bell is entitled to have the

statute applied to it as to any other, non-regulated company. See

Metropolitan Life Ins. Co. v. Ward, 470 U.S. 869 (1985); Louis K,
Liggett Co. v. Lee, 288 U.S. 517, 536 (1933) (corporations are as

much entitled to equal protection under the law as are natural

persons).

D. The Investigative Audits, Prepared Solely For Purposes Of
'The Legal Proceedings Below, Are Protected From Discovery
Under The Work Product Doctrine,

Materials prepared in anticipation of litigation by or for a
party or its representative are qualifiedly protected from
discovery. Rule 1.280(b) (3), Fla. R. Civ. P. Though existing data
are not protected, materials selected from a larger group of data
and meaningfully assembled (e.g. the Investigative Audits) are
protected if done in anticipation of 1litigation. In re

International Sys. & Control Corp. Sec. Litjig., 91 F.R.D. 552, 561
(S.D. Tex. 1981), vacated on other grounds, 693 F.2d 1235, 1238

(5th Cir. 1982) (appellate court reversed order requiring production
of work product and stated documents in special review binders were
clearly work product). Protected work product caﬁ be generated by
either the attorney or the client. Internatjonal Sys., 91 F.R.D.
at 556.

The work product privilege from discovery can be overcome oniy
by a showing that the party seeking discovery has need of the

material and is unable without undue hardship to obtain the
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substantial equivalent. JId. The policy behind the doctrine has
been stated thus:
- [O)ne party is not entitled to prepare his case through
". the investigative work product of his adversary where the

same or similar information is available through ordinary
investigative techniques and discovery procedures.

Dodson v. Purcell, 390 So. 2d 704, 708 (Fla. 1980).

The instant dispute with respect to the work product doctrine
centers on two issues. First, the Commission claims the
Investigative Audits were not prepared in anticipation of
litigation because there was a business motive for their creation.
This argument is identical to the Commission's attorney-client
argument. Second, the Commission claims Public Counsel has met its
burden of showing an inability to obtain the substantial equivalent
without undue hardship. The Commission erred in both respects.

1. The Investigative Audits were prepared for purposes
of the proceedings below.

To reiterate, the uncontroverted evidence is that the
Investigative Audits were prepared specifically at counsel's
request in connection with defense of the proceedings below and
that is the sole reason for their existénce. They would not have
been performed and communicated to counsel but for the litigation.
See Anchor National Fin. Serv. v. Smeltz, 546 So. 2d 760, 760-61
kFla. 2d DCA 1989) (work product establisﬁed based on unrefuted
affidavits). Nevertheless, the Commission held that other,
business factors (Southern Bell's need to monitor and.

"troubleshoot" operations) led to the creation of the Investigative




Audits and thus they were not prepared in anticipation of
litigation:
Southern Bell's obligation to conform its operations to
such regulations as Rule 25-4.110(2), F.A.C. is not
extraordinary, it is a routine aspect of its regulated
business. Whatever audits need to be done in order to
troubleshoot its operations are part of that business
routine, even though they may have additional functions
such as aiding in the giving of legal advice.
(Apx. B, p.é).13 In other words, if the Commission cannot find a
business motive, it will imply one, stating that Southern Bell
should have done the Investigative Audits for business purposes.
The Commission attempts to characterize the Investigative
Audits as "dual motive" documents because there is authority to the
effect that regular investigations, audits or incident reports,

motivated as much by a desire to correct a problemhas to prepare

for litigation, are not protected work product. §See Airocar, Inc.

V. Goldman, 474 So. 2d 269, 270 (Fla. 4th DCA 1985) (bus driver
reported all incidents to company, which would then decide if
further investigation warranted; initial report for routine

business purpose); United States v. El Paso Co., 682 F.2d 530, 543

(5th Cir. 1982), cert. denied, 466 U.S. 944 (1984) (“tax pool
analysis" concerning potential impact oE litigation on company's
tax liability motivated by desire to conform accounting procedures
to securities laws); Soede . Genera cs , 90 F.R.D.

253, 255 (D. Nev. 1980) (defendant had dual motive of preparing for

8 It should be noted that the myriad of audits regularly
conducted by Southern Bell of its data are and have been subject to
discovery. It should also be noted that there is absolutely no
requirement, anywhere, that Southern Bell perform the Investigative
Audits at issue here.

- 34 -




litigation and improving its product and thereby saving 1lives);
Galambus v. Consolidated Freichtwavs.Corp., 64 F.R.D. 468, 472
(N.D. Ind. 1974)(statement from driver taken pursuant to ICC
regulations). None of these cases apply here.

Soeder both demonstrates the principlé the Commission
attempted tq apply and why that principle should not apply herein.
In Sceder the defendant plane manufacturer prepared in-house
accident reports after every aircraft accident. In addition to
anticipating litigation, the company testified that the reports
were motivated in part:

. « « because of a desire by Defendant to constantly

improve its product, thereby saving lives and guarding

against adverse publicity and the detrimental economic

con§equ?nces which may flow from repeated crashes of

thelr aircraft.
Sceder, 90 F.R.D. at 255. For Soeder to apply here, then, there
would have to be evidence that the Investigative Audits 'were‘
motivated at least in part by some business concern. There is
none. The only evidence is that the Investigative Audits were
motivated solely by the need for 1legal representation in the
proceedings below, and the Commission's attempts to imply a dual
motive where one does not exist do né; take the Investigative
Audits outside the scope of work product.

The Commission also attempts to support the ruling that the

Investigative Audits are not work product by noting that they

" The Court will note that the addressee of the
Investigative Audits, Southern Bell's in-house counsel, is of
record and has taken the lead role in the proceedings below. In
addition, he is also counsel of record in this appeal. ‘
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contain no "attorney" work product such as counsel's mental
impressions or legal opinions. However, that is as it should be.
The Investigative Audits were created by Southern Bell, not the
attorney, and indicate counsel's "opinion" work product only to the
extent indicated through counsel's directioni. To the extent,
however, thgt the Commission implies that factual work product
prepared by the client does not fall within the work product
doctrine, the Orders are clearly in error. See International
Systems, 91 F.R.D. at 556; Rabin, 495 So. 24 at 262.

2. There has been no showing of an inability to obtain

the substantial equivalent without undue hardship,

The proceedings below will necessarily involve analyses of
various Southern Bell data. Since Public Counsel initiated the
proceedings prior to Southern Bell's attorneys ever requesting that
the Investigative Audits be performed, Public Counsel must have
intended to perform its own analyses of such data. Public Counsel
has access to all of Southern Bell's underlying data. How is it,
then, that Public Counsel can no longer perform its own audits of
Southern Bell's data? The answer, of course, is that it can. It
simply wants Southern Bell's analyses as well and the insight this
would give into counsel's thoughts and plans.

It should be remembered that the Invesfigative Audits are not
mere clerical tabulations. These are Southern Bell's analyses of
data that go to crucial matters at issue in the proceedings below
that were performed for Southern Bell's counsel. Public Counsel
certainly should do its own analysis of that data in order to carry



its burden. It has no need to scavenge Southern Bell's attorney-
client privilege and work product protected documents.

The evidence of record, by persons with personal knoyledge, is
that the data analysis in the Investigative Audits can be
replicated using certain identified Southern Bell reéords and a
mainframe computer. It is routine in complex litigation for the
parties to conduct their own audit of the opponent's data. Where
the data are difficult to access or understand, records custodian
depositions are the standard means to resolve the problem.

Public Counsel has not tried the standard practice. Instead,
Public Counsel simply submitted an affidavit, not even made on
personal knowledge, which states in essence:

1. Southern Bell maintains computerized processing of its
customer trouble reports;

2» Southern Bell audits its processing of customer trouble
reports;

3. Computers are necessary to audit the data;

4. It would be a substantial effort for Public Counsel to
perform its own audit of the data;

5. It would be almost impossible to analyze all trouble
reports (which assumes that Southern Bell audits all
rather than a statistical sampling of its reports); and

6. The computer data (already produced) and the computer
system necessary to audit the data are under Southern
Bell's control and cannot be obtained elsewhere.

(Apx. J) This affidavit is erroneous in several respects, which is
not surprising since it is based on speculation.

First, it would obviously be a substantial undertaking to

analyze each of the trouble reports received by Southern Bell,

though Public Counsel is clearly entitled to do so if it so
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desires. More appropriate, however, would be a statistical
sampling based upon an audit protocol to be determined by Public
Counsel. Southern Bell, for purposes of the litigation, created
its own audit protocol and analyzed the data as it saw fit. Public
Counsel should be required to do the same f.ather than simply
relying on Southern Bell's work product. es vis,
131 F.R.D. 391, 406 (S.D.N.Y. 1990), reconsi ante n
part, 131 F.R.D. 427 (S.D.N.Y. 1990); In re LTV Sec., Litig., 89
F.R.D. 595, 613 (N.D. Tex. 1981).

Second, the affidavit misses the mark in stating that the data
and the computer systems necessary to analyze the data are within
Southern Bell's sole possession. The data have already been
produéed. If Public Counsel needs additional data, the discovery
rules remain available. Moreover, as noted in interrogatory
responses, the data can be analyzed on any mainframe computer.
(Apx. I) It strains credulity for Public Counsel to suggest that
the State of Florida does not have access to a mainframe computer.

. Obviously, then, Public Counsel could conduct its own analysis
of Southern Bell's data. The question begomes, then, would this be
an undue hardship? The answer is no. The law;in_Florida is clear
that bare assertions of undue hardship are inappropriate. There
must be specific explanations and reasons. orth Brow OSp.
Dist. v. Button, 592 So. 2d 367 (Fla. 4th DCA 1992); State Farm
Mut. Auto. Ins. v. LaForet, 591 So. 2d 1143 (Fla. 4th DCA 19952).

Given Public Counsel's flawed affidavit, there is nothing more than

a bare assertion of undue hardship here.
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The most that can be even implied credibly from Public
Counsel's affidavit is that it would take substantial time and
expense for Public Counsel to do its own analysis of the data. oOf
course, Public Counsel must have contemplated doing. its own
analysis when it initiated these proceedings. Méreover, the law in

Florida is clear that costs of discovery do not constitute an undue

hardship. Publix Supermarkets, Inc. v. Kostrubank, 421 So. 2d 52,
53 (Fla. 1st DCA 1982); see United States v. Chatham City Corp., 72

F.R.D. 640, 644 (S.D. Ga. 1976) (The cost or inconvenience of
discovery is not sufficient to meet the undue hardship standard).

Southern Bell has or is willing to provide its data to Public
Counsel. Public Counsel should thus be required to carry its own
burden and conduct its own analysis of the dafa, rather than

capitalizing on Southern Bell's trial preparation efforts.

E. The Commission Erred by Ignoring Uncontroverted Evidence
and Ruling that the Panel Recommendations were Composed
Entirely of Business as Opposed to Legal Communications.

The Panel Recommendations contained two types of information.
The first type of information (contained on the left hand side)
relates to the identity of individual; disciplined by Southern
Béll. Southern Bell no longer has objection to producing this
information and in fact, has contemporaneously offered to produce
copies of the Panel Recommendations with privileged excerpts
described below redacted. Public Counsel, in fact, already has
many of the names of the individuals at issue. The second type of

information contained in the Panel Recommendations are excerpts




taken from interviews with Southern Bell employees taken under the
direction and control of Southern. Bell's in-house counsel and
undertaken solely for the purpose of advising Southern Bell in this
proceeding, as well as from counsel's summaries and imp;éssions of
those interviews. These interviews of the empioyees taken under
the control and guidance of Southern Bell's in-house counsel to
provide legdl advice to Southern Bell are clearly privileged under
the attorney-client privilege and work product doctrine. The
inclusion of this information in the Panel Recommendations drafted
by Southern Bell management who kept this information confidential
does not destroy the privilege.

As set forth above, information obtained by in-house counsel,
including the interviews of corporate employees, falls squarely
within the principles announced in Upjohn. In addition, counsel's
notes and summaries of the employee interviews are privileged.
These counsel's notes not only disclose substantive attorney-client
communicatiohé but also disclose counsel's mental impressions,
which are sacrosanct under the work product doctrine. Upiohn, 449
U.S. at 440-01. Every effort must be made to avoid disclosing both
the statements and counsel's thoughts an&fmental impressions. Id.;
Fla. R. Civ. P. 1.280(b)(3); Rabin, 495 So. 24 at 262.

The Commission ruled that the Panel Recommendations were
business documents because Southern Bell's need to ensure
regulatory compliance purportedly strips the documents of any
protection for discovery. This argument should be rejected for the:

same reasons as set forth above.
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The Commission also ruled that these documents were business
documents subject to full discovery_beq;use they had been disclosed
to certain management employees who needed to know the information.
The Prehearing‘Officer concluded that the managers' "need to know"
basis related more to the "business matter-oﬁ'possible employee
discipline™ than to the need for 1e§al advice (Apx. B, p. 9). As
stated by the United States Court of Appeals for the Second Circuit
in Grand Jurv, communications to an attorney for purposes of
seeking a legal opinion remain privileged, even though that same
information is subsequently utilized for a business purpose. The
communication remains privileged and immune from discovery. In re

and Ju Subpoena, 731 F.2d at 1037. The portion of the
documents sought to be protected from discovery by Southern Bell
are so privileged. Southern Bell 1is willing to produce the
portions of the documents for which a colorable argument could be
made that they were created for business purposes, i.e., the names
of employees'Vhom Southern Bell disciplined. The excerpts of the
confidential interviews under the control and direction of in-house
counsel and excerpts of counsel's view of these interviews,
however, remain privileged, and SouthernéBell should be allowed to
redact these privileged communications.

Southern Bell is only seeking to protect those portions of the
Panel Recommendations that contain privileged information. The
privileged nature of the interviews with Southern Bell's employees
is not destroyed by making the confidential communications

available to corporate employees who need them for business




purposes. 1In James Julian, Inc. v. Ravtheon Co., 93 F.R.D. 138 (D.

Del. 1982), the district court considered whether a defendant
corporation's internal business use of privileged documents, and
the information contained herein, was tantamount to a failure to
maintain confidentiality theréby stripping thé:communications of
their privileged status. In that case, the documents were indexed
and placed in files where they were available to corporate
emplbyees who needed them. The opposing party insisted that making
confidential communications available to corporate employees for
business purposes waived any immunity from discovery. The court
disagreed, noting that it is "only when facts have been made known
to persons other than those who need to know them that
confidentiality is destroyed." James Julian, 93 F.R.D. at 142.
The evidence is uncontroverted that the portions of the Panel
Recommendations referring to confidential communications between
Southern Bell employees and its in-house counselor's agents were
only disseminated to those managers who‘needed such information.
The Prehearing Order in essence creates an ad hoc rule that
privileges are destroyed any time a document is shared with a
corporate employee who has a need to know. To the contrary, as
James Julian makes clear, it 1is only the dissemination of
confidential communication to those without a need to know that
destroys the privilege. Thus, recitation in the Panel
Recommendations of portions of privileged material does not destroy
that privileged status of that material, and the portion of the

Panel Recommendations at issue is protected for discovery.
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Counsel has a duty to its client to disclose information that
could affect on going operations. There is simply no basis for
requiring counsel to chose between satisfying its duty to
communicate with its clients and maintaining the confidentiality of
attorney-client communications. Therefore, the'éommiss;on erred in
ruling that the excerpts of the confidential and privileged
communications contained in the Panel Recommendations must be
produced.

The interviews of the employees by counsel or counsel's agents
are clearly protected under both the attorney-client privilege and
work product doctrine. The documents memorializing these
interviews are also privileged, eépecially the summaries of the
interviews by counsel, as these reveal counsel's mental thoughts
and impressions which are absolutely not discoverable. Fla. R.
Civ. P. 1.280(b) (3). Public Counsel has not shown an inability to
obtain the substantial equivalent of the portions of the Panel
Recommendations containing information protected by the work
product doctrine without undue hardship.

Southern Bell is willing to produce the portions of the Panel
Recommendations which 1list those employees who have been
disciplined by Southern Bell as a result of Southern Bell's
internal interviews. Public Counsel, therefore, is free to depose
and otherwise question these employees as to the reasons for their
discipline. In fact, Public Counsel has already deposed many of
them. The only information Public Counsel could garner from the.

Panel Recommendations which could not be discovered by depositions



of disciplined employees would be the excerpts of counsel's notes
on interviews with employees which™ reveal counsel's mental
impressiqns, conclusions, and opinions concerning the interviews,
information which absolutely cannot be discovered. Fla. R. Civ. P.
1.280(b) (3). -

Public Counsel should be forced to conduct its own depositions
of the discipline witnesses, rather than seeking to discover
Southern Bell's internal thought processes of its attorneys..

-Southern Bell should not be forced to reveal those portions of
the Panel Recommendations which contained privileged information,
and the Commission erred in ordering the production of unredacted

copies of Panel Recommendations.

CONCLUSION

Southern Bell, like any business, communicates in confidence
with its attorneys. Wwhen prbceedings are brought against Southern
Bell, such communication should be open and frank with respect to
all aspects of the allegations at issue. In this case, it is
perhaps expedient for the Commission, an;administrative agency, to
order disclosure of the information communicated to Southern Bell's
counsel because its existence has been disclosed in a well-
publicized proceeding. That expedience has a price. The next time
legal proceedings are brought against a regulated company, the
information will not be communicated and will not exist. The
purpose behind the attorney-client privilege, open and frank

communication with counsel, will have been sacrificed for



expedience in this particular administrative proceeding. That
price is too high and this Court should not allow it.

For the reasons stated, the Investigative Audits and Panel
Recommendations at issue are protected frdm discovery under both
the attorney-qliént privilege and the work product doctrine. 1In
its attempt to articulate a factual basis to vitiate the protection
from discovery, the Commission has not only misconstrued the law,
it has ignored the uncontroverted evidence in the record and
supplied its own views on how Southern Bell should communicate
concerning its response to proceedings initiated against it. In so
doing, not only has the Commission erred, it has created a
precedent which, if not overturned, will vitiate the privilege and
drastically alter the means by which Florida businesses can avail
themselves of legal representation. This Court should set aside
the Commission's erroneous and harmful order.

Respectfully submitted,
MAHONEY ADAMS & CRISER, P.A.
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REVIEW OF ORDER NO.
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1. (Internal Audit) Customer Adjustments - Loop Operations
System (LMCS) Significant Adverse Findings.

2. (Internal Audit) Mechapized Adjustments - Mechanized out
of Service Adjustments (MOOSA) - Florida Significant
Adverse Findings.

3. (Internal Audit) Key Service Results Indicator (KSRI) -
Network Customer Trouble Rate Significant Adverse
Findings. '

4. (Internal Audit) PSC Schedule II Significant Adverse
Findings. ‘

S (Internal Audit) Network Operational Review.'

6. Panel recommendations regarding craft discipline.

7. Panel recommendations regarding paygrade 5 and below
discipline.

Southern Bell filed a Motion For Review of the Order on
February 5, 1993, to which Public Counsel filed a Response and
Opposition on February 12, 1993.

The appropriate standard to be applied is the legal standard
for a motion for reconsideration. Order No. 25483 issued December
17, 1991. Southern Bell must establish, therefore, that the
Prehearing Officer made an error of fact or law in her decision
that requires that the full Commission reconsider her decision.
Diamond Cab Co. of Miami v. King, 146 So. 2d 889 (Fla. 1962);
Pingree v. Quaintence, 394 So. 2d 161 (Fla. 1st DCA 1981). With
the exception of a corrected identification of an internal audit,
this standard has not been met in Southern Bell's Motion for Review
of Order No. PSC-93-0151-CFO-TL.

Southern Bell argues that the attorney-client privilege
applied to the above internal audits under either the brocad or

! As indicated in Southern Bell's Motion For Review at 944,

the Network Operational Review was erroneocusly referred to as a
"statistical analysis". Though the Motion For Review is otherwlse
denied, it is granted as to the limited issue of correcting this
error. : :
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narrow views of the privilege articulated in the Consolidated gas

Sugglz‘ Corporation, 17 F.E.R.C., 963, 048 (December 2, 1981),
opinion. ‘

While that opinion does initially discuss different approaches
based on the issue of when attorney advice to the client  is
privileged, the larger issue of how to apply the privilege in
general is implicated as well. Not only does that opinion speak to
the "continuing obligation" and "duty to protect the public" which
a regulatory agency must take into account, but the actual method
of applying the attorney-client privilege does so as well. Thus,
rather than grant sweeping coverage of the privilege, the
Consolidated judge elected to avoid "an overly broad corporate
information shield in theory as well as in fact by allowing for
excision of a document to permit discovery only of factual
matters." (Citations omitted.) Moreover, "(s]imilar conclusions
apply with regard to work product.”" (Citations omitted). ¢g63,048,
at p. 65,237.

In contrast, 1t 1is just such sweeping coverage of both
privileges which Southern Bell seeks. Thus, on page 2 and pages 8
throcugh 9 of the Order, the Prehearing Officer noted Southern
Bell's admission that no actual attorney-client or work-product
material is apparent on the face of any of these documents. In
effect, under the Consolidated approach, there is nothing that has
to be excised in order to make these documents discoverable. This
Commission finds no error of fact or law in the Order, where the
Prehearing Officer declined to create the overly broad corporate
information shield which Southern Bell?s theory of "privileged
investigation" would encompass. The Order alsc noted that a simple
analogy with Upjohn Co. v. United States, 449 US 383, 66 L.Ed 584,
101 S. Ct. 677 (January 13, 1981), is not dispositive where no
regulated monopoly utility was at issue there.

Moreover, the Prehearing Officer did not err in rejecting
Scuthern Bell's claim that its 1in-house audits and panel
recommendations on discipline were undertaken solely to obtain
legal advice and would not otherwise have been initiated. Southern
Bell itself relates such activities to the need to find improper
acts and to correct them. Motion For Review, p. 23. Numerous
cases have held that, where other factors such as business goals
led to the creation of documents, the attorney-client and work
product privileges are inapplicable. See, e.g., First chicago
International v. United Exchange Co., ILtd., 125 F.R.D. 55, 57
(S.D.N.Y.) (1989) (Communication between a corporate employee and
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corporate counsel will only be subject to the privilege if the
communication would not have been made but for the- pursuit of legal
services."); Sceder v. General Dynamics Corp., 90 F.R.D. 253 (U. s.
D. C. Nov. 13980) (in-house report prepared in anticipation of
litigation, but also "motivated by the company's goals of improving
its products, protecting future passengers and promoting its
economic interests" was not privileged as work product). See also
Qrder, p. 7, n. 4.

In view of the above cited cases, Southern Bell has not
identified error of fact or law in the Order. The prehearing
officer held that documents admittedly containing neither attorney-
client nor work-product material as such were not privileged as
part of an investigation where, as to the audits, they were created
to find problems and correct them and, as to the panel
recommendations, they were formulated to discipline employees.
That they were also of use in formulating legal advice and were
provided to corporate counsel would not, under a narrow view of the
attorney-client and work-preoduct privileges, make then
undiscoverable, privileged documents.

Finally, where Southern Bell's teams of auditors, systems
staff, statistical staff and network staff took some seven months
to analyze the business operations under investigatiocn, the
prehearing officer did not err in accepting Public Counsel's
representation that ©Public counsel could not replicate an
equivalent analysis.

Southern Bell's control of its compfex computer system and the
customer data on which the audits were based provided a rationale
for overcoming the work-product privilege as to these audits even

were the privilege found to apply. Indeed, the prehearing
officer's finding reflects the fact that the work-product doctrine
provides a qualified, rather than absolute, privilege.

Consolidated, supra, at p. 65,238.

Therefore, because Southern Bell has not established that
Order No. PSC-93-0151-CFO-TL contains any error in fact or law
(other than the minor technical error corrected at n. 1, supra.),
this Commission will not review that Qrder.

Based on the foregeing, it is, therefore,

ORDERED by the Florida Public Service Commission that Scuthern
Bell Telephcne and Telegraph Company's Motion for Review of Order
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No. PSC-93-0151-CFO-TL 1is hereby denied in part and granted in
part. It is further

ORDERED that the title of the document identified in Order No.
PSC-93-0151-CFO-TL as "statistical Analysis"® be correctly
identified as "Network Operaticnal Review.™

By ORDER of the Florida Public Service Commission this 23rd
day of Februarvy, 1993.

STEVE TRIBBLE, Director
Division of Records and Reperting

RCB

(S EAL)

FINAL1.MRD



ORDER NO. PSC-93-0292-FOF-TL
DOCKETS NOS. 910163-TL, 920260-TL, 900960-TL, 910727-TL
PAGE 6

NOTICE OF FURTHER PROCEEDINGS OR JUDICTAIL, REVIEW

The Florida Public Service Commission is required by Section
120.59(4), Florida  Statutes, ' to notify parties cf any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed tc mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission's final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconsideration with the Director, Division of
Records and Reporting within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
First District Court of Appeal in the case of a water or sewer
utility by filing a notice of appeal with the Director, Division of
Records and Reporting and filing a copy of the notice of appeal and
the filing fee with the appropriate court. This filing must be
completed within thirty (30) days after the issuance of this order,
pursuant to Rule 9.110, Florida Rules of Civil Procedure. The
notice of appeal must be in the form specified in Rule 9.900 (a),
Florida Rules of Appellate Procedure.
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In Re: Petition cn Behalf of ) DQCXET NO. 3910163-TL
Citizens of the Stata cf Flerida )
ta Initiate Investigaticn into )
the Intagrity of SQUTHERN BELL )
TELEPHONE AND TELEGRAPH CCOMPANY'S )
Repair Services Activities and . )
Repor<ts )
Comprehensive Review of the ) DQCXET NO. 92026Q0-TL
Revenue Requirements and Rate )
Stabilization Plan of SQUTHERN )
BELL TELEPHONZ AND TELZGRAPH )
COMPANY )
Show cause proceeding against DQCXET NQ. $00%6Q0-TL
SQUTHERN BELIL TELEPHONE AND
TELZEGRAPHE COMPANY for mlsbllang
customers.

DOCXET NQ. $10727-TL
ORDER NO. PSC-93-0151-CFO-TL
ISSUED: (1/28/93

Investigation inte SOUTHERN BELL
TELZPHEQONE AND TELEGRAPH COMPANY'S
compliance with Rule 25-4.110(2),
F.A.C.

e e e

ORDER GRANTING PUBLIC COUNSZL'S MOTTONS FOR IN CAMERA
INSPECTION OF DOCUMENTS AND MOTTIONS TG COMBET

This Order resolves guestions raised by motions tao compel
£iled by Citizens of the Stata of Florida ("Public Ccounsel') and
oppositicns filed in responsa by BellSouth Telecsmmunications,
Inc., d/b/a Scuthern Bell Telephone and Talegraph Company
("Southern Bell") in the abgve-styled cansolidatad dcockets. ;

The motions ta compel and ovpositions were filed as follows:

Docket No. 920260-TL

Citizens'! First Motion To Compel And Regquest For In Camera
Insgectiaon Of Documents (Filed May 8, 1392)

Southern Bell Telepnone and Telegraph Ccmpany's Oppcesiticon Te
Public Czunseal's First Motion To Compel And Regquest For In Camera’
Inspecticon of Documents Filed May 1S, 13992)

-

1 . . . n
The Commissicn wvotad Tto cansagolidatad thesa dockets on

Januarxy 19, 1993. | T
e i L [‘"f"\"a"‘l

o IS g R

APX. B o 57
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Citizens' Supplement To Their First Motien To Compel And
Request For In Camera Inspection Of Documents (Filed June i, 18382)

Southern Bell Telephone and Telegraph Company's Opvositien To
Public Counsel's Supplement To Public Counsel's First Motion Te
Compel And Request For In Camera Inspection Of Documents (Filed
June 135, 1992)

Docket No. 910163-TL

‘Citizens' Motion To Compel And Request For Oral Argument
(Filed April 8, 1992) . SR :

Southern Bell Telephone And Telegraph Company's Opposition To
Public Counsel's Motion To Compel And Request For Oral Argument
(Filed April 15, 1992) :

Citizens' Motion To Compel And Request For In Canera
Inspection 0f Documents (Filed May 21, 1992)

Southern Bell Telephone and Telegraph Company's Opposition To
Public Counsel's Motion To Compel And Request For In Camera
Inspection Of Documents (Filed May 28, 1992)

(Citizens') Motion T9 Compel (Filed July 18, 1992)

Opposition Of Southern Bell Telephone And Telegraph Company To
Public Counsel's Motion To Compel (Filed July 30, 1992)

Citizens' Motion To Ccmpel (Filed July 20, 13892)

Southern Bell Telephone And Telegraph Company's Opposition To
Public Counsel’'s Motion To Compel (Filed July 28, 1992)

Citizens' Seventh Motion To Compel And Request For In Camera
Inspection Of Documents (riled July 23, 1992)

Southern Bell Telephone And Telegraph Company's Opposition To
Public Counsel's Seventh Motion To Compel And Request For In Camera
Inspection Of Documents (Filed August 4, 1592)

Citizens' Eighth Motion To Compel And Regquest For In Camera
Inspection Of Documents And Expedited Decision (Filed August 21,
13992)
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Southern Bell Telephcne And Telegraph Company's Opposition To
Public Counsel's Eighth Motion To Compel And Request For In Camera
Inspection Of Documents (Filed September 2, 1992)

Citizens' Ninth Motion To Compel And Request For In Camera
Inspection Qf Documents And Expedited Decision (Filed October 8,
1592)

Scuthern Bell Telephone And Telegraph Company's Response And
Memorandum In Opposition To Public Counsel's Ninth Motion Te Ceompel
And Request For In Camera Inspection Of Documents And Expedited
Decisicn (Filed October 20, 1392)

An initial prehearing conference in which the above filings
were discussed took place January 8, 1993. .In the focllowing
prehearing conference, held January 15, 1993, Commissioner Susan F.
Clark, as Prehearing Qfficer, crdered Southern Bell to deliver the
documents at issue in the above-listed pleadings for an in-camera
inspection.scheduled on January 21, 13993.

The dccuments at issue comprise the following:

1. (Internal Audit) Customer Adjustments - Loaop
Operztions. System (LMOS) Significant Adverse Findings

2 (Intarnal Audit) Wechan*zededjustments - Mechanized out
of Servicas Adjusbmen;s (M00SaA) - Florida Significant

Adversa Findings

3. (Internal Audit) Xey Service Results Indicator (XSRI) -
Network Customer Trouble Rate Significant Adverse
Findings :

4. PSC Schedule 11 - Significant Adverse fFindings

3 Statistical analysis

6, Panel recommendaticns regarding craft discipline

.. 7. Panel recommendations regarding paygrade 5 and kEkelcw
- discipline

‘Basad on a review of the legal authoritias citad bv t“v'
parties, as more fully set cut in this Order, and after inspection
in camera of the documents at issue, Public Counsel's Motions To
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Ccmpgl ares granted. As discussed below, the documents are ﬁot
privileged from discovery under either the attorney-client
privilege or the work-product privilege.

I Audit And Statistical Analvsis Documents

Communications between attorneys and their clients are
shielded from discaovery under Florida Rule of Civil Pracedure
1.280(b) (1) ; see, §90-502 Fla. Stat. The elements required for the
privilege to be invoked include (1) a communication made in
confidence, (2) by one who is a client, (3) seeking legal advice
from an attorney, and (4) the communication is requested to be kept
confidential and such privilege has not been waived. Intarnational
Tel. & Tel. Corn. v. Unitad Tel. Co., 60 F.R.D. 177, 184-85S (M.D.
Fla. 1973). The privilege has been held to apply to corperations.
Upijohn v. United Statss, 449 U.S. 383 (1981).

Qn page 8 of its Opposition to Public Counsel's Seventh Motion
To Compel, Southern Bell statess that the documents at issue therein
(aucdits/statistical analysis)

"do not contain legal opinions per se. Instead, these
documents contain information that was provided to the
~attorneys for Southern Bell at their specific regquest to
provide a legal opinion. Therefore, the pertinent factor
in determining whether the attcrmey-client privilage or
work-product doctrine or both apply is not so much the
specifics of the documents themsalves, but rather the
circumstances in which they were created". [e.s.]

The in camera inspecticn confirms what Southern Bell has
already acknowladged; that discovery of these documents will not
provide Scuthern Bell's litigation adversaries with Southern Bell's
attorneys' legal ovinions, or for that matter, their work product;

i.e., views of the evidence, witnesses, jurors, legal citations,
progosad arguments, Jjury instructions, diliagrams or charts.
Revnolds wv. Hotffman, 305 So. 24 294 (Fla. 3d DCA 1974). The

dccuments are deveoid of such matarial, as Southern Bell states.
Oprasiticn To Seventh Motion To Compel, pg. 8.

~ Instesad, Southern Bell's meore indirect theory is that these
matarials are privileged as attorney-client communications becaussa
they wers rformulated as part of legal cosunsel's internal-
investigation of the companv's cocmpliance with the Florida Public
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Service Commission's ("Commission") rules and regulations for the
purpose of giving legal advics ' B

_ Affidavits are attached to Southern Bell's opposition which -
recite facts relevant to this theory. In effect, the arffidavits
state that:

1) the audits were carried out solely pursuant to a request
by the Southern Bell's legal department, were nat
otherwise scheduled and would not ctherwise have been
performed.

2) the audiits were treatad as privileged and only shown &
Southern Bell's lawvers and certain members of <the
Internal Audit Department.

Thus, the guestion presented 1s whether these documents are
exempt from discovery as part af a privileged internal
investigation under either the. attorney client or work-product
privileges. A numter of relevant authorLt’es establish that they
are not exempt from discovery under the facts and circumstances of
this case.

A. Attornev-Client Privileage

Tn Up3ichn Co. v. United States,” 449 US 383, 66 L.Ed 24 584,
101 S. Ct. 677 (January 13, 1981l), the company's general counsal
lnvestlgatcd questionakle payments made Dby company emplayees to
foreign off icials by means of ‘questionnaires sent to the employees.
The United Statas Supreme Court held the communications from the
employees to the qeqe*al counsal exempt from discovery under the
attorney-client privilege, even though the employees wers not par
of the company's "control group”. However, the Couxt noted that
the privilege applied to communicaticons, not to the underlying
facts. 449 U.S. 395-9

While Southern Bell analegizes directly from Upjoan to its
claim of attornev-client privilege for its audits and statistical
analysis, Conscalidatad Gas Supvlv Corzoration, 17 F.E.R.C. {63,043
(December 2, 1981), involving a regulatad company, 1s more closaly
on goint. Therein, the motlcns judge found a narrow view of the
privilege more appropriate to  an administrative procseding
inveolving a r=agulatad ccmpany:
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It distinctly avoids an overly broad corporate
information shield...
Consolidatad at p. &3, 239.

In reaching that ccnclusion, the Consolidated opinion
emphasized the Federal Energy Regulatory Commission's "ddty to
protact the public" and "continuing obligaticon" to determine the
company's compliance with regulations. Thus, in the context of
regulation, the narrow view of the privilege "best ensures
effectuation of the privilege by balancing interests deserving
protection with the coniflicting needs of all participants in order
to obtain the truth." Consolidatad, at p. &3, 240.

Here, too, as in Consolidated, the context is one in which the
continuing obligation of this Commission to regulate and to protect
the public interest and the reciprocal responsibilities of Scuthern
Bell to cemply with that regulation, make Southern Bell's claim
that 1its audits and statistical analysis were solely for the
purpose of getting legal advice hypertechnical rather than
substantive. Southern Bell has a continuing obligation to comply
with Commission Rule 25-4.110(2), F.A.C. Where doubts about the
compliance of i1ts operations with regulatory reguirements have
arisen, Southern Bell has an Lndependent  business need to
accurately monitor those operations which predates, post-dates and
coexists with the timing ©f any particular audit undertaken to
obtain legal advice. Upnlike Upjonn's "gquesticnakble payments"
episode, Southern Bell's need te comply with Commission regulation
is a routine, continuing obligation, as 1s its self-monitoring
toward that end.

Because Southern Bell had an independent business need to
monitor its activities accurately through the particular internal
audits in guestion, as well as to obtain legal cosunsel by informing
itsalf theraby, the factual data creatad by those audits and
statistical analyses, as distinct from counsel's legal theories
about +them, are not privileged. See, e.g. In Re: Grand Jurv
Subooena Ducss Tecum, 731 F. 24 1032, 1037 (24 Cir 1984) ("(Ilt is
important to bear in mind that the attorney-client privilege:
protects communications rather than information; the privilege does
not impede disclosurs of informaticon except to the extent that
disclosure would reveal confidential cemmunications.™ "wWnen the
ultimats ccrrorate decision is basad on both a business golicy and
a legal evaluation, the business aspects of the decision are not:
protectad simply because l=gal considerations are alsg involved."
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Hardv v. New York News., Tnc
1987).

., 114 FT.R.D. 633, 643-445 S.D.N.V.

Internal audits are a routvne vehvclc for a regulatad business
to inform itself about its operations and to report akout those
operations to a rcqulatory agency. Those business documents do
not Lecome privileged merely because non-routine develcpments
reguire audits to be scheduled out of segquence or because the
documents ares handed over to an attorney. See e.g., Goldbera v.
Ross, 421 So. 2d 689 (Fla. 3d DCA 1982) (]udqment debtor's trust
fund records held by attorney not orivileged).

B. Work-9roduct Privilege

The same reasoning leads to the canclusion .that the internal
audits and statistical analysis are not vrivileged under the work-
product doctrine of Hickman v. Tavlor, 329 U. S. 495, 675 Ct. 385,
91 L.=Zd 451 (1947). Thus, in Sceder v. General Dvnamics, 90 F.R.D.
253 (1980)., the Court held that in-nouse ailr accident reports,
though prepared in anticipation of litigation, were also motivatad
by the company's goals of improving its products, protecting future

passangers and promoting its economic interests. They were not,
therefore, entitled &to the work-procduct privilege. See also,
Consolidatad, sucra, (document which summarized corporation's
business practices and did not contain legal opinions was
discoverakle). In essence; Southern B&ll's business need to comply

2 Under Rule 25-4.019, F.A.C., Southern Bell "must furnish

the Ceommission with any information concerning the utility's
facilities or orerations which the Commission may reasonably
reguest and requiras."®

’ e note that, on a proper showing, internal audit materials
are trsatad

te confidentially by the Ccmmission pursuant o
§364.183(3) (b), but that such materials are availahle to Public
Council. §350.0611L. '

In stafi's éth Set of Interrcgatories, staff raguestad that

Southern Bell "describe in detail when and how Southern Bell
detarmines whean an audit of LMOS (and the other audited operaticns]
will be cconductad. Southern Bell's response, as typified by Item

61, was that "Detsrminations regarding whether and to what extent’
to audit particular subject ar=as ars made basad cn consideratien
of manv _tusiness issues." (e-S.] :
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with CommlSSlOn requlations impcsed an ongoing necessity to monitor
its operations which predated, postdated and coexisted with the
timing of the particular audits in question. The factual
documents, as distinct from counsel's mental impressions about
them, are, therefore, not privileged as work-product. Southern
Bell attampts to distinguish Soeder by arguing that General
Dynamics produced air accident reports routinely. However, it
cannot be disputed that Southern Bell's continuing obligation to
conform its operations to such rﬂqulatlons as Rule 25-4.110(2),
F.A.C. 1s not extraordinary, it 1is a routine aspect of its
regulated business. Whatever audits need to be done to trouble-
shocot 1ts operations ares part of that business routine, even though
they may have additicnal functions sucn as aldlnq in the qlvlnq of
lega1 advice.

Moregver, even had the qualified work-product privilege
applied, the complexity of Southern Bell's computerized operatiocns
at 1issue 1s such that the inability of Public Counsal %to obtain
that information from other sources would constitute an undue
hardship. - Transcontinental Gas Pipe Line Coro., 18 F.E.R.C.
963,043 (Feb. 9, 1982) (finding that materials that related to the
issue, which wers prepared at the direction of counsel, wers
discoverzble by the adverse party because the materials could not
be duplicatad without undue hardship). ‘

IT. Panel Recommendations; Regarding Craft Discivline and Grade S
and 3elow Discipline

As praviously indicatad, thesa documents are not privileged as
exempt from discovery under either the attorney-client or work-
product privileges. On page 10 of its Opposition To Public
Counsal's Eighth Motion To Ccmpel, Southern 3ell notes that the
documents at issue

"do not contain legal opinions pex se.
Inst=2ad, these documents contain information
that was obtained by attorneys for Southern
3ell and which formed the basis for the
rendering of a legal cpinion to the client.
After this informaticn was given ta <the
= client, i.e., those managers of Southern Sell
with a need to know, some oOL thesea managers
memorialized the information in notes for
their own_ subsecuent use . . . In other
wards, thls 1s a situation in which the moszt
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important factor in determining whether the
attorney-client privilege and wark-croduct
deoctrine pertain is not so much what the
documents reveal on their face, but rather the
specific circumstances that demonstrata that
the information was related from attorney to
client and then memorialized by the client in
written form.
Oppesition To Eighth Motion To Compel, p. 10. [e.s.]

Thesa stataments read in context appear to indicate that the
managers with "a need to know" wera personnel managers with a need
to kncw regarding the business mattar of possible emplovee
discipline, rather than managers with a need for legal advice. The
fact that the discipline was not carried out would not change the
business nature of the purpose for which the documents wers
prepared. Morsover, csounsal's cwn statement indicatas that neither
legal cpinions per se nor indicaticns of attorney work-producit are
apparent on the face of these documents. Indeed, the inspection of
them in camera indicates that the presence or absenca of certain
caonduct by certain emplovees was listad without any indication
whatscever of the legal implications vel non for those employees or
the company.

Here again, basad on Southern Bell's continuing obligation to
conform its practices to regulatory requirements and the resulting
business necessity to oversee 1ts employees' conduct, the
previously citaed authorities reslevant to a2 narrow view of the
attorney clisnt privilege, Consolidated Gas Supwlv Corv., supra,
differentiation between infeormacien and communications, In_Re:
Grand Jurv Subvoena Duces Tecum and Hardv v. New York, supbra, and
the coexisting business goal kenind the creation cof the documents,
Soeder v. Ganeral Dvnamics supra, preclude either or*v11eqe bewng
applicable as an exemption from discgovery £or these materials.’

Because Southern Bell's general theory does not creats an
exemption frcm discovery for the audit rasults that have beel
examined in camera, the associatad workrcapers, which have not been
examined in camera, are not, pursuant to Southern Bell's general

5 ; i ;
Cartain persaonnel related matzrials are, on a proper

showing, accorded confidential treatment by the Commission:
§364.183(3)(£), but such matarials wculd be availahle tao the public
Counsel. §350.0811.
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theory, exempt from discovery under the aticrnev-client or work-
product privileges. However, a mqere particularized claim of
privilege as to the workpapers or any part of them including the
rationale and the pages and lines to which it applies, may be made
within seven days from the date of this OQOrder.

Finally, in view of this decision, it 1i1s not necessary to
reach the 1issue discussed in Public Counsel’'s Ninth Motion To
Compel regarding whether production of customer repair records
(DLETH's) by Southern Bell "would be unduly burdensome, cppressive
and would cause unreasconable interference with the company's
business operations.” A

In view of the above, it is

ORDER=D that the above-descriked matarials for which the
attorney-client and work-product privileges for exemption from
discovery have been claimed, be provided by Southern Bell to Public
Counsel. It is further

ORDERED that any claim as to privilege for exemption from
discovery for workpapers associatad with the above-descriked
materials be made within seven davs from the date of this Order.

BY ORDER of Commissioner Susan F. Clark as Prshearing Qfficar
this 28¢c% day of __Ianparys , 1383

ST A

SUSAN F. CLARK, - _
Commissioner and Prenearing Cfficer
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NOTICE OF FURTHYER PROCEEDINGS OR JUDICTAL REVIEW

The Florida Public Service Commission is required bv Section
120.59(4), Florida Statutes, to notify parties of any
administrative hearings or judicial review of Commission orders
that 1s available under Sections 120.57 or 120.68, Florida
Statutes, as well as the procedures and time limits that apply.
This notice should not be construed to mean all requests for an
administrative hearing or judicial review will be granted or result
in the relief sought.

Any party adversely affected by this order, which is
-preliminary, procadurzl or intermediats in nature, may request: 1)
reconsideration within 10 days pursuant to Rule 25-22.038(2),
Florida Administrative Code, 1f issued by a Prehearing Officer; 2)
reconsideration within 15 davs pursuant to Rule 25-22.060, Florida
Administrative Code, 1if issued by the Commission; or 3) judicial
review by the Florida Supreme Court, in the case of an electric,
gas or talephone utility, or the First District Court of Appeal, in
the case of a water or sewer utility. A motion for recansideration
shall be filed with +he Director, Division of Records and
Reporting, in the form prescribed by Rule 25-22.060, FfFlorida
Administrative Code. Judicial review of a preliminary, procadural
or intermediate ruling or order is available if review of the final
‘action will not provide an adequate remedy. Such review may be
requested £rom the apprepriate cosurt, as described above, pursuant
to Rule 9.100, Florida Rules of Appellate Procedure.
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S3EPCRE THE FLORTDA PUBLIC -SERVICE COMMISSION

Il re: Compre=hanasive Raview of
tha Revenus Requirements and Rata
Stapilization Plan of Southerm
3all Teslephcone and Talagraph
Company (Formerly FPSC Dackat
Number 8800635=TL)

Docket No. 3920260-TT,

STATE 0F FLORIDA )
)
COUNTY OF DADR )

E 8 J

BEFORE ME, the undersigned authority, personally appesarad
shirley T. Johnson, who stated that sha is currently an
Oparations Manager with Scuthsrn's Florida Internal Auditing
Department ("Intdrnal'Auditing“),.and further statss the
fallowing:

l.

on april 3, 1991, Intarnal Auditing was requestesd to assist

.the Florida Legal Depariment in performing an intarnal

investigation of the issues raised in Dockat No. 910163, Tha
purpose of the investligation was to assist tha Lagal Department

-

in gathering information necassary to rander leqil advicae to the
Company.
2.
on April 3, 1391, Intarnal Auditing was requaestad by tha
Florida Legal Departmaent %o parfserm an audit cf tha XSRI -
Network Customer Trouble Repert Rate as part af thae internal
invastigation. The audit was not scheduled to ba performed and

would not have been performed without the faquest of the Florida

APX. C

X>s

Ay 96:17 26-41-90
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Leqal_napartmant.
3.

The KSRI - Network Custemer Troubla Report Rate measuramant
is one of f£iftaen indicators used in calculating tha financial
Tsam Incentive Awards to all Company Employees.

| 4.

At the direction cof the Legal Department, tha March, April
and May, 1991 Customer Trouble Report Summary Combinad District
Report OTC INTEGRIS Raport, Form E2700C, was obtained for +ha
fourtsen Florida Maintsnanca Centers (MC) for review. An
extraction ¢f the May 31, 1991 MTAS daily recirculation fila was
examined. An additional aextraction was cbtainnd_by_xc from MTAS
for February, 1990 to May, 1391 to determine if trouble reports
ware clesed to the appropriata disposition codes.

5.

Audit tests wers performed to evaluats the procaduras and
centrols cver tae data used to generata the Natwork Troukle
Report Rate and to verify its integrity. The data obtained from
the extractions wvas traced to the Form E2700C to verify tha
accuracy of the measurement. ” 4

6.

The entirs audit was performed under the supervision of tha
undersigned and tha ressults of thae audit wera forwarded to tha
Florida Legal Department on August 2, 1991.

7.

The August, 1991 RSRI - Network Customer Troubla Report Rate

-2 -
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Audlt was carried out solaly because the Legal Dcpa:tmenﬁ
requeatad that it be performed in connecticn with its
representation of Scuthern Bell Telephone and Talegraph Company
in Docket No. 910163,

8.

.Leas_than half a dozen copies of the August of 1991 XSRI -
Customer Trouble Report Rate Audit exist. All are marksd and
treatad as privileged and attorney work product doctrina,
Distribution was limited to appropriate members of the Legal
Department and certain hierarchy of the Internal Auditing
Department.

_ 9.
The maeathadology used to verify the integrity of the
RSR! data for the August of 1991 audit can be duplicated by use
of the following records: Mechanized Trouble Adjustment System
("MTAS") and the Form E2700C report agsociated with samples used,
10.

FURTHER AFFIANT SAYETH NOT.

Datad this /J..z{ day of Qy,u_ ' , 1992.

o

,:.//:_‘v(:-, _ ' /%‘A//va—-'—w
s e
Shirley T. Johnson

Sworn to and subscribed
befora me this

day of %Mb_&: ;
1992.

l:.”- s
yutary Pjgliéd- E

1y Commission Expires:

Notary Pubiie, Death Courwy, G,
Ay Conuniasion Hxpires Fab. 34, 1966

7ld Ay 96:11 2§-41-90
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In ra: Comprahensive Reviaw of
the Ravenusa Regquirsments and ata
Stabilizaticn Plan of Socutharm
Sqll Tslephone and Tslagraph
Company (Formarly FPSC Dockat
Numbsr 330Q63=TL)

Dockat No. 320260~TT,

STATE OF FLORIDA )
)
COURTY OF DADE )

AFFIDAVIT OF SHIRLEY JOHNSON

BEFORE M=, the undersigned authoiity, personally appeared
Shirley T. Johnson, who atatad that she is currently an
Operations Managar with Scuthern's Flerida Intezmnal Auditing
Department ("Intarnal Auditing®), and further states the
following:

l.

on April 3, 1991, Intarnal Auditing was requestad ts assist
tha Florida Legal Departmant in performing an internal
investigation ¢of the issuss raised in Docket No. 910163. Tha
purposa of the investigation was to assist the Legal Departmant
in gathering informatien necsssary t; rende: léqal advicévto *ha
Company.

3.

on April 3, 1391, Intarmal Auditing was raquestad by tha
Florida Lagal Department to perform an audit of tha Customer
Adjustments - 1308 Systam ag part of tha intarnal investigation.
The audit was not scheduled to ba performed and would not have

beaen performed without the requast of the Florida lLegal

8 (1 26-L1-90
apxs D " 9G: (1 26-L
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The Loop Maintenanca Operations Systesm (IMOS)
programmatically datarmineé fow sach trouble report will he
routad for correction kased on prn-eatabiishad scragning’rulns.

4.

At the direction of the Lasgal Department, two time periods
were selectad for tasting. Data sampled was statisticallj
gelected for each of tha fourteen Florida Installation and
Maintsnance Canters (MCs) for February, 1990 through August, 1390
and Saptamber, 1990 through March, 1991.

5.

Audit teats wers performed to attast to the accuracf in
scoring subscriber trouble reperts by the MCs. Each test was
designed to isolata and evaluate cne elasment of the refunding
process while maintaining all other factors constant.

6.

The antire audit was performed undar tha supervision of tha
undersigned and the results of the audit were forwarded to the
Plorida Legal Department on August 2, 1891.

7.

Tha August, 1991 Customer Adjustment - LMOS Audlit was
carried ocut solaly bacausa the Legal Department raquested that it
be performed in caonnection with its representation of Southern

Bell Telaphone and Telegraph Company in Dockat No. 910183.

A¥ 95111 26-L1-30
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8.

Less than half a dozen copias of the Auqust of 1991 Cugtomar
Adjustment - LMOS Audit exist. All aft markad and treatad as
privilegad, confidential, and subjaect ta tha attormey-—cliant
privilegae and attormey work product doctrine. Distribution was
limitad to appropriate members of ths Legal Departmant and
certain hierarchy of the Intarnal Auditing Department.

9.

The random sample mathed which formed tha basis of thae
August of 1991 audit can be duplicated by use of the following
records: 1) Mechanized Trouble Adjustment System ("MTAS") and/er
Diaplay Long Extnndad Troublae Eistory (”DLETH") data and 2)
customer racords associatad with samplcs used.

10.

FURTEER AFFIANT SAYETH NOT.

Dated this /2 ZZ day of Cluqa_a, , 1952,

T e

Shirlay T.’ Johnson

Sworn to and subscribed i
pafcore me this

day of g%?&b;_ '
1992,
Notary Public

My Commission Expir=s:
Nocary Putxs, Dekale Cauny, 3.

Ay 96011 26-L1
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3EFCRE THE FLCRIDA PUBLIC SERVICY COMMISSION
D1 raz Compreheansive Reviaw of - ) - -
the Reavenus Requiremants and Ratm )
Stabilizatior Plan of scuthern ) Dockats Na. 320280-TL
Ball Talaphone and Talagrapn ) :
Campany (Formexrly FFSC Dockats )
Numbexr 38300683—TL) )

)

STATE QOF FLORIDA )
. )
CIURTY QF DADE )
AFFIDAVIT OF SHIRLEY JOENSON

BEFCRE ME, the undersigned authority, personally appaarad
Shirley T. Johnson, who stated that she is carrently an
Overations Manager with Southern's Florida Intermal Auditing
Departmant (“Intermal Auditing), and further statas tha
following: o | |

L.

on April 3, 1991, Intarnal Aunditing was requestad to assist
the Florida Legal Department in performing an intermal
investigaticn of the issues raised.in Docket No. 910183. The
purposa of the invastigation was to assist the Lagal Dapartment
in gathering information necassary to ren@;r lagal advica to the
comparny . |

2.

on April 3, 1991, Intermal Auditing was requested by the
Florida Legal Departwent to perform an audit orf PSC Schedule 11
as part of the inta#nal investigation. The audit was not
scheduled to ke performed and would not hava been performed

without the request of the Florida Lagal Departzent.

AFXs E R4 §2:90 26-82-L0
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Tha PSC Schadula 11 is a statamant of complianca with
Fl¢rida Public Service Commission (FPSC) rula 25.4.070. Tha rule
stipulates tha servica cbjactive for a servica affacting trouble
as “schedgled to insura that at least 35% of such re=ports ara |
cleared within 72 hours of report in sach exchaﬁga ag measurad con
a monthly basis."

| 4.

At the direction of the Lagal Department, all data tasted
wag from Fabruary, 1990 through March , 13991. Statistical
sampling was performed when thers was a high voluma of trcoubla
reports meeting the specified criteria for a given mecnth within
an exchanga. | | )

S.

Audit tasts wera performed to determine if all trouble
reports that should have been counted in tha FPSC Schedula 11
were appropriataly included. Bach test was designed to isclate
and evaluate one facat of the routing process from raceipt of the
troubla report to the Mechanized Trouble Analysils System (MTAS).

8.

The entire audit was performed undsr tha supervision of the
undersigned and the results of the audit were forwarded to the
Plorida Legal Department on August 2, 1991.

7
The Augqust, 1991 FSC Schedula 11 Audit was carried ocut

solely because the Legal Dapartment requestad that it ke

-2
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performad in connection with its ﬁep&asentation of Scutharn 3aell
Talaphone and Talagraph Company in Docket No. $10153.
8.

Less than half a dozen copies of the August of 1991 KSRI -
Customaer Trouble Raport Rate Audit exist. All ar= marked and
treatad as privileged, confidential, and subject to the attornay-
client privilege and attorney work product doctrine.
Distribution was limited to appropriata members of the Legal
Department and certain hierarchy cf the Internal Auditing
Department.

9.
Tha random sample method which formed the basis of the
" August of 1891 andit can be duplicatad 5y'usn of tha following

records: 1) Mechanized Trouble Adjustmant System ("MTAS™) and/or
Display Long Extanded Trouble History ("DLETH") data and 2)

customer records assoclatad with samples used.

i 37:90 26-82-L0
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FORTHER AFFIANT SAYETH NoOT.

Datad this /1 ZZ day of )/4«»2

M7J.'Mm

XSG ==

, 1592.

sairlay T¢ Johnsons

Sworn te and subs
heforms ma this

day of _quéﬂ\L- '
13382.

TN .@«.pc.aq oo/

Notary Public? A

My Comnission Expires:

Nomry Public. Deald Caury, Ga.
My Cornaiagion Sspiras feb. 24, 1834

g 82:70 26-82-40




BETYORE THE FLORIDA PUBLIC SERVICE COMMISSION

In ret Patition on behalf of Ci-izmns ) ooekar ¥o. $10163-7L
of tha Stata of Tlerida toc {(nitiats )
invastigation into integrity of )
Southern 3ell Talaphona and Telagraph )
company‘s zapair servica activitias )
and raperta. )

STATE OF ALARAMA )
COUNTY OF JZFFERSON )

AFFIDAVIT QF DANNY L. XING
'.Bzroaz HE, tS- undarsignaed authority, parscnally appaared
Danny L. Kirg who statad that nhe ls gurruntiy <he Assistant Yl:n
Presidant, Central Offica Cparztions Suppors ﬁcr Balllocuth
Talaqcmmuﬁic&:icnn, Inc., and further statas tha following:
' 1.
In May 62.1991, he was ragueatad to assist ths Florida Legal |
Dapartnant in perfszraing an intsrnal {nvestigation that rolatnﬁ
£o certain of tha issues raisld.in thia Dockat. His rols in the
investigation was to assist tha Lagal Dlpnr?mﬂﬁt in gatharing and
analysing inZormation necassary to randar l;gal advice to tha Company.
e .
Spacifically, ha was rsquasted by ths Legal
Sapartament t2 parform a atatistiecal analysis of the mannex in
vhich troublae reperts ware handlad at varicus leocatlons
throughout Flezida. This process was initiatad at ths axpress
Tequeat cof the Lagal D-;nrtmanf and would not hava bean parformad

vitheout the rsquest of tha Dapartnent.
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1.

He was »ravidad with upcciﬁin‘info:mntion that was obtainad
by lavyers in the Florids lLagal Capartmqnt as part of tha ongolng
investigation. Ha then utilizad a dazabasa :na:_con:ainﬁﬁ
<roubkla histories 2oz varisus yaears ta 2nalyza the i{nformation
providad by tias Legal Departmant. Tha purpose of the analysias
was to datarmins tha varaclty of tha informstion ocbtained in =ha
investigaticn and t» quantify any significant daviation. Ha
continued the above~described afforts until tha aarly part of

1932.
4.

During zhis tins frama, ha provided a number of reports to
tle Legal Departmant that sat fcrth the resuits of %he analy;il.
A very small number of ébpic- of thaess raports exist. All have
besr narkad and traatad as privilaged and attorney work product
doctrina. Thn‘iist:ibution of thasa reports was limitad to '
appropriata msnbars of tha Laegal Departmant and ta certain nankar
of tha Managament of Scutharn Ball who had Q. nasd to inow tia
information contained tharein. A

FURTHER AFFIANT SAYETE NOT.

Datad this d5qﬁg day of ﬁ‘lﬁq5444*— . 1982,

¥

Sworn to and suhscribad
baforn this 8§ ™~
aay of «
1a332.

b ]
Notary PubI._ic
= io‘ i-ms:
By ccﬁg‘ﬁ%,:';. .:::!-.ﬁs:;'.,'_
Wy Comaiezz, 7 wmra Rty 15, 1098
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SEFCRE THE FLORIDA FUBLIC SERVTCS COMMISSION

In ra: Comprahensiva Raviaw of
the Ravenua Requiremants and Rata
stabilization Plan of Southern
Ball Telephone and Telagraph .
Company (FPormarly FPSC Dackat
Numbar 330Q69~TL)

Docket No. 320250-TL

S PP W G

STATE OF FLORIDA )
)
SCUNTZ OF DARQR )

TDA T g

BEFORE MX, the undersigned authority, personally appearsd
Shirlay T. Johnson, who atatad that she is currantly an
Operations Manager with Southern's Florida Internal Auditing
Department ("Internal Auditinq“); And furthar statas tha
following: |

. Lla

on April 3, 19591, Intarmal Auditing was requastad to assist
ths Florida Lagal Department in performing an intermal
investigation of tha issuas raised in Dockat No. 916153; The
purpcse of tha investigation was ts assist tha Lagal Departaent
in gathering information. naceasary to r=ndsr legal advica to tha
Company.

3.

on August 3, 1991, Internmal Auditing was'raqﬁast;d by the
Florida Lagal Dapartment ¢3 parform an audit cof the Machanized
Cut of Jarvice Adjustaent <'Modsaﬂ) System as part of the
intarnal investigation. The audit was not scheduled tc be

performad and would not have been performed withcut the raguast

11d APX. G A7 96: (1 Z26-L1-30
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attarnay work product doctrine. Digtribution was limitad to
appropriate jembers of the Legal Department and cartain hisrarchy
of the Internal Auditing department. .

9.

Tha random sample mathoed which formed the basis of the
Septambof of 1991 audit can be duplicatad by usc.of the following
racords: 1) Macharnized Troubla Adjustmeant Systam ("MTAS") and/or
Display Long Extanded Trouble History ("DLETH") data and 2)
customar records associated with samples used.

10,

FURTHER AFFIANT SAYETH NOT.

 Dated this Zldéz day of ;&AA—éL ; 1991.
Pt

Ll T
Shirlay T./Joanso

Sworn to and subscribed
befors me this

day of %\4.-‘\- '
199a3.

Notary PTISJ.E% i- —_——

My Ccmmisgion Expires:

Natmry Public, Dekad Courny, G8.
My Camminsion Expires Fed. 24, 1908




-Scuthern Bell Tel. & Tel. (g
FPSC Docket No. 910163-pr
Citlzens’ 26th Interrogatorieg

June 3, 1992
Item No. 10
Page 1 of 8

REQUEST:

18, Tor each of the 1991 third quarter audits (LMOS, MOOSA,

KSRI and Ps

Schedule 11) please list all persons, who have seen any of these audits o
gortions therecf, and all persons, to whom an audit, copy, or porticn of an
audit was delivered, sent, mailed or communicated by whatever means (orally

verbally, fax, U.S. mail, hand delivery, via computer or cther).
orovide a breakdown of this information by audit.

RESPONSEZE:

A two-page synopsis of LMOS, XSRI, and PSC Schedule 11 audits was
verbally presented by Maria Rodriguez, Manager, Intermal Auditing,
9, 1991 in Atlanta, Georgia to:

NAME : : : F. D. Ackerman :

TITLE: President and Chief Operating Officer
BellSouth Telecommunications

Ar TESS: 4507 Scouthern Bell Center

675 W. Peachtree St., NE
Atlanta, GA 30375

NAME : J. L. Nault II
TITLE: General Attormey

BellSouth Telecommunicaticns
ADDRESS: 4300 Scutherm Bell Center

8675 W. Peachtree St., NE
Atlanta, GA 30375

NAME : J. R. Fitzgerald

TITLE: Vice President and General Counsel
: BellSouth Telecommunicatiocns, Inc.
ADDRESS: 4504 Scutherm Bell Center

8675 W. Peachtrse St., NE
Atlanta, GA 30375

NAME : B. R. Easterling

TITLE: Director - Intermal Auditing _
BellSouth Telecommunications, Inc.

ADDRESS: 4431 Southerm Bell Center

675 W. Peachtree Street, NE
Atlanta, Georgia 30375

APX. H

Again pleas:

provided an
on Septembe



EQUEST:
10.

schedule 11)

jortions

wdit was delivered,

rerbally,

fax, U.S. mail, hand delivery, via

Southern Bell Tel. & Tel. cg.
FPSC Docket No. 910183-TrL,
Citizens’ 26th Interrogatories
June 3, 1992

Item No. 10

Page 2 of 8

For each of the 1991 third quarter audits (LMOS, MOOSA, KSRI and PsSC
please
therecf, and all persons,

list all persons, who have seen any of these audits or
_ to whom an audit, copy, or portion of any
mailed or communicated by whatever means (orally,

computer or other). Again please

sent,

)rovide a breakdown of this information by audit.

RESPONSE:

JAME :
fITLE:

\DDRESS:

s0L=28

. Atlanta, Georgia

of LMOS, KSRI, MOOSA,

V. E. Jarvis

Assistant Vice President - Chief Corporate Auditor
BellSouth Corporation

1929 Campanile

1155 Peachtree Street, NE -

30367 - 6000

and PSC Schedule 11 audits were hand delivered by

[nternal Auditing to the following:

NAME :
TITLE:

\DDRESS:
JAME :
CITLE:
ADDRESS:

Zopies c¢f PSC

auditing to:

NAME :
BITLE ¢

ADDRESS:

R. G. Beatty
General Attorney

BellSouth Telecommunications, Inc.
150 W. Flagler St.

Miami, Florida 33130

. R. Anthony

General Attormey

BellSouth Telecommunications, Inc.

150 W. Flagler St.
Miami, Florida 33130

Schedule 11 and LMOS audits were hand delivered by Internal

J. P. Lacher

Division President

BellSouth Telecommunications, Inc.
150 W. Flagler st. '

Miami, Florida 33130
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REQUEST:

"Southerm Bell Tel. & Tel. g
FPSC Docket No. 910163-7r, ’
Citizens’ 26th Interrcgatarij
June 3, 1992 ' garories
Item No. 10

Page 3 of 8

10 For each of the 1991 third quarter audits (LMOS, MOOQSA, KSRI and PSc
5chedule 11) please list all persons, who have seen any of these audits or

Jortions thereo:,

and all persons, tc whom an audit, copy, or portion of an-
4

audit was delivered, sent, mailed or communicated by whatever means (crally,

verbally, fax, U.

S. mail, hand delivery, via computer or other). Again please

srovide a breakdown of this information by audit.

RESZONSE:
The following individuals have seen the LMOS, KSRI, PSC Schedule 11 and MCOS:
audits:
NAME : V. E. Jarvis
TITLZE: Assistant Vice President - Chief Corporate Auditor
BellSouth Corporation ' '
ADDRESS: 1929 Campanile
1155 Peachtree Street, NE
Atlanta, Gecrgia 30367 - 6000
NAME : B. R. Easterling
TITLE: Director - Intermal Auditing
BellScuth Telecommunications, Inc.
ADDRESS: 4431 Southern Bell Center '
675 W. Peachtree Street, NE
Atlanta, Georgia 30375 5
NAME : S. T. Johnson
TITLE: Operations Manager - Internal Auditing
BellSouth Telecommunications, Inc.
ADDRESS: Room 687
‘ 666 N.W. 79th Avenue
Miami, Florida 33126
INFORMATION PROVIDED BY: Maria Rodriguez

Manager - Intermal Auditing
Room 687 '

666 N.W. 79th Avenue

Miami, Florida 33126



- Southern 3ell Tel. & Tel. cq.
FPSC Docket No. 910163-Tr
Citizens’ 26th Interrogatorj
June 3, 1992 ’ N Fres
Item No. 10
Page 4 of 8

REQUEST:

10. For each of the 1991 third quarter audits (LMOS, MOOSA, KSRI and PS:
Schedule 11) please list all persons, who have seen any of these audits o
portions thereof, and all persons, to whom an audit, copy, or portion of an
audit was delivered, sent, mailed or communicated by whatever means (crally
verbally, fax, U.S. mail, hand delivery, via computer or other). Again pleas
provide a breakdown of this information by audit.

RESPONSE:

The following individual has seen the LMOS, KSRI, PSC Schedule 11 and MQOS
audits:

NAME, : J. R. Gunter
TITLE: : Vice President - o _
Corporate Responsibility & Compliance
‘ BellSouth Corporation
A" RESS: 2005 Campanile
1155 Peachtree Street, NE
Atlanta, Georgia 30367 - 6000

INFORMATION PROVIDED BY: John Meeks
Staff Manager - Internal Auditing

Room 8F07 Campanile
1155 Peachtree Street, NE
Atlanta, Georgia 30367 - 6000



Southern 8ell Tel. & Tel. Co.
FPSC Docket No. 910163-TL
Citizens’ 26th Interrogatories
June 3, 1992

Item No. 10

Page S of 8

REQUEST:

10. For each of the 1991 third quarter audits (LMQS, MQCSA, XSRI and PSC
5chedule 11) please list all persaons, who have seen any of Gthese audits or
jortions thereof, and all persons, to whom an audit, copy, or portion of any
iudit was delivered, sent, mailed or communicated by whatever means (orally
rerbally, fax, U.S. mail, band delivery, via computer or other). Again pleasé
srovide a breakdown of this information by audit.

RESPONSE:

At the September 1991 BellSouth Corporation Audit Committee meeting, Mr. Jarvis,
the Assistant Vice President - Chief Corporate Auditor, updated the Audit
Zommittee on the 1991 third quarter LMOS, MOQSA, KSRI, and PSC Schedule 11
audits. Mr. Jarvis handed out a summary of the audits and proposed corrective
action and picked it up after his presentation. The following individuals were
given the update:

N T J. B. Campbell (Deceased)

TL_LE: Member - Audit Committee
BellSouth Corporation

NAME : W. H. Alford

TITLE: Executive Vice President -

General Counsel
BellScuth Corporaticn
ADDRESS: 2002 Campanile
1155 Peachtree Street, NE :
Atlanta, Georgia 30367 - 6000

NAME : J. R. Gunter

TITLE ! Vice President -

: Corporate Responsibility & Compliance
BellSouth Corporaticn

ADDRESS: 2005 Campanile
1155 Peachtree Street, NE
Atlanta, Georgia 30367 - 600Q

NAME : P. H. Casey
TITLE: Vice President & Comptroller

A BellSouth Corporation
ADDRESS: 2006 Campanile

1155 Peachtree Street, NE
Atlanta, Georgia 30367 - 6000



Southern Bell Tel. & Tel. Ca
FPSC Docket No. 910163-7r,
Citizens’' 26th Interraogatgri
June 3, 1992 e
Item No. 10

Page 6 of 8

10. For each of the 1991 third quarter audits (LMOS, MOOSA, XSRI and PSC
jchedule 11) please list all persons, who bhave seen any of these audit or
ortion therecf, and all persons, to whom an audit, copy, or portion of any
wdic was delivered, sent, mailed or communicated by whatever means (orally
rerbally, fax, U.S. mail, hand delivery, via computer or cther). Again pleasé
srovide a breakdown of this information by audit.

RESPONSE:

At the November 25, 1991 BellSouth Corporation Audit Committee meeting, the
Assistant Vice President - Chief Corporate Auditor gave an update on the Trouble
Jeport corrective action (relating to the LMOS, MOOSA, KSRI, and PSC Schedule 1!
audits) to the BellScuth Corporation Audit Committee members listed below. =
nandout was given to the Audit Committee members, and it was picked up after the
oresentation. . The Audit Committee members were: o _

NAME : J. B. Campbell (Decesased)
IT" "E: Member - Audit Committee

BellSouth Corporation
NAME : Dr. Andrew F. Brimmer
TITLE: Member - Audit Committee
ADDRESS: Suite 302

4400 MacArthur Boulevard, N. W.
Washington, D. C. 206007

In providing assistance to the ASsistant Vice President - Chief Corporat:
auditor, the following Staff Manager - Internal Auditing viewed the 'LMOS, KSRI,
MO00SA, and PSC Schedule 11 audit reports and a summary of the LMOS, KSRI, anc

PSC Schedule 11 audits:

NAME: John Meeks

TITLE: Staff Manager - Intermal Auditing
Methods & Procedures
BellSouth Corporation

ADDRESS: 8F07 Campanile
1153 Peachtree Street, NE
Atlanta, Georgia 30367 - 6000

INFORMATION PROVIDED BY: John Meeks
Staff Manager - Internal Auditing

Room 8F07 Campanile
1155 Peachtree Street, NE
Atlanta, Georgia 30367 - 60QC



Southern Bell Tel. & Tel. cg
FPSC Docket No. 310163-TL
Citizens’ 26th Interrogatories
June 3, 1992 '

Item Nao. ‘10

Page 7 of 8

LQ. For each of the 1991 third quarter audits (LMOS, MOOSA, KSRI and psc
chedule 11) please 1list all persons, who have seen any of these audit ~or
ortion thereof, and all persons, to whom an audit, copy, or portion of ap
udiz was delivered, sent, mailed or communicated by whatever means (OfallYY
-erbally, fax, U.S. mail, hand delivery, via computer or other). Again pleasé
irovide a breakdown of this information by audit.

ESPONSE:

\& the QOctober 28, 1991 combined meeting of the South Central Bell and Southern
jell Audit Committees, J. R. Fitzgerald, Vice President and General Counsel for
jellSouth Telecommunications, discussed management’s overall response to the PSC
jchedule 11 audit. Those attending the meeting were as follows:

JAME : Dr. Lloyd C. Elam
CITL=: T Chairman
Audit Committee
BellSouth Telecommunications
\[” "ESS: 710 Ledford Drive
- Nashville, Tennessee 37207

JAME : John W. Harris
IITLE: Member
Audit Committee
BellSouth Telecommunications

\DDRESS : 4201 Congress Street

Suite 200

Charlotte, North Carglina 28209,
{AME : Jane S. Willson
JITLE: Member

Audit Committee
_ BellScuth Telecommunications
ADDRESS: Sunnyland Farms, Inc.

1801 Oak Glen Lane

Albany, Georgia 31707

NAME : B. F. Skinner
TITLE: Chairman and CEC

BellSouth Telecommunications
ADDRESS: 4500 Southern Bell Center

675 W. Peachtree Street, NE
Atlanta, Georgia 30375



_Southern Bell Tel. & Teal.
FPSC Dacket Na. 910163-TT,
Citizens’ 26th Interro atori
June 3, 1992 . g Ties
Item No. 10

Page 8 of 8

Ca.

10. For each of the 1991 third quarter audits (LMOS, MOOSA, KSRI ‘and BSC
Schedule 11) please 1list all persons, who have seen any of these audit o1
sortion thereof, and all persons, to whom an audit, copy, or portion of ant
audit was delivered, sent, mailled or communicated by whatever means (orally,
verbally, £fax, U.S. mail, hand delivery, via computer or other). Again cleasé
provide a breakdown of this information by audit. )

RESFPONSE:
NAME : F. D. Ackerman
TITLE: President and Chief Operating Officer
BellSouth Telecommunications
ADDRESS: 4507 Scuthern Bell Center
8675 W. Peachtree St., NE
Atlanta, GA 30375
NAME : J. R. Fitzgerald
T™""E: Vice President and General Counsel
BellSouth Telecommunications, Inc.
ADDRESS: 4504 Southerm Bell Center
675 W. Peachtree St., NE
Atlanta, GA 30375
NAME: L. L. Schooclar
TITLE: ' - Vice President and Comptroller
BellSouth Telecommunications, Inc.
ADDRESS: 4503 Southerm Bell €enter ¢
675 W. Peachtree St., NE
Atlanta, GA 30375
INFORMATION PROVIDED BY: John Meeks

Staff Manager - Intermal Auditing
Room 8F07 Campanile

1155 Peachtree Street, NE
Atlanta, Georgia 30367 - 6000
(404) 249-3078



STATE OF GEORGIA

COUNTY OF FULTON

BEFORE ME, the undersigned authority, personally appeared

Raymond H. Lee Jr. , who being first duly sworn depcses and

says:

That he occupies the position Manager, Headgquarters

Requlatory and is the person who has furnished answer(s) to these

interrogatory(ies) No. /"'/0 and further says that said

answer(s) are true and correct to the best of his knowledge and

helief.

WITNESS my hand and seal this Zlﬁé’ day of ;Z%fé; ’

3.0., 1992.

Signature K/WM‘-/;/{ \%[Z// |

= i A Y/

Notary Public
e of_Dosrgs
Skate of X 72,
U

My Commission Expires:

O‘/Jx,ucu_a.u L5 /7 G 3
(G A



Southern Bell Tel. & Tel. Co.

FPSC Docker No. 910163-TL

Staff’s 6th set of Interrogatories
December 18, 1992

Item Na. 50 I

Page 23 of 35

. (T) See response to Item No. 50.I.(p).
(s) See response to Item No. 50.I.(p).
(t) Seé response To Item No. 50.I.(p).
(1) See response to Item No. 50.I.(p).

(v) There vas one process flowchart, totalling five pages and
not dated, prepared relating to Customer Adjustments -
HO0SA entitled "Plow of data from LHOS to Out of Service
Adjustment on Customer Bill."

(W) There vere no process flowcharts or time-lines of key
events prepared in conjunction with preparing the audit
report entitled Customer Adjustments - MOOSA.

(x) Southern Bell objects to this itam to the extent it
seeks, in vhole or in part, the details of cthe internal
audit process, including the spacific data system inputs
and other information used in the audit report or other
communication relating to such efforts. This information
1s subject to the Work Product Doctrine and the the
Attorney/Client Privilege.

(y) See response tao Item No. 50.I.(x).

(z) There is no specific software needed to duplicate the
audit entitled Customer Adjustments - HO0SA, howvever a
statistical sampling program would be appropriate..

(aa) Wordperfect and Lotus 1-2-3 is the software that wauld
be needed to duplicacs the audit report entitled
Cugtomer Adjustments - HOOSA and the related
attachments.

(bb) Any IBM/MVS compatible mainframe computer systam can be
used to duplicate che audit entitled Customer
adjustments - HOO0SA. The system outputs produced are
recards and reports.

(cc) There is no specific computer system needed to duplicate
the audit report entitled Customer Adjustments - MOOSA;
however an IBH compatible computer, printaer and the
appropriate software is needed.

D
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(aa)

(bb)

" (cc)

(dd)

(ee)
(££)

(88)
(hh)

(i1)

Southern Bell Tel. & Tel. Ca.

FPSC Docket No. 910163-TL

Staff’s 6th Set of Interrogatories
December 18, 1992

Item No. 50 II

Page 24 of 42

Yordperfect and Lotus 1-2-3 is the software that would
be needed to duplicate the audit report entitled

KSRI - Network Customer Trouble Report Rate and the
related attachments.

Any IBM/MVS compatible mainframe computer system can be
used to duplicate the audit entitled KSRI - Network
Customer Trouble Report Rate. The system outputs
produced are records and reports.

There is no specific computer system needed to duplicate
the audit report entitled KSRI - Network Customer
Troubla Report Rate, however an IBH compatible computer,
printer and the appropriate software 1is needed.

Southern Bell objects to this item to the extent it
seeks, in vhole or in part, a detailed description of
the scope of the audit, the time period covered by the
audit, the subject matter and areas of Company
operations considered, and the specific procadures
employed to conduct the audit. Such informatiom
constitutes privileged work product information, and to
the extent such information was communicacted to or from
attorneys, the information is also subject to the
Attorney Client Privilege.

See response to Item No. 50111.(ddf.
See response to Item No. 50.II.(dd).
See response to Item No. 50.II.(dd).

The audit report eantitled XSRI - Network Customer
Trouble Report Rate, planning matrix, general control
matrix over manual controls, general control matrix over
programmed controls, application control matrix, and the
tab audit lead sheets all discuss the methodology used
in conducting the audit entitled KSRI - Network Customer
Trouble Report Rate.

There are no documents currently in existence or in the
process of being created which discuss the Company’s
methodology in preparing the audit report entitled

KSRI - Network Customer Trouble Report Rate.



STATE QF TlozEcs

BEFORE M=, the undersigned authority, perscnally appeared Walt
Baer, who stated that he is currently a Regulatory Analyst with
the rlorida Qffice of the Public Counsel, and has provided the

following opinicn on Scuthernm S8ell Telephone's trouble reports.

L. Tc the pest of my knowledge, Southern Bell trouble repqrts
are analyzed by computerized procedures to identify out-of-
service conditions that qualify for a refund to the consumer.

The initial customer trouble report 1s processed through the Locp
‘Maintenance Operaticn System (LMOS). - LMOS data forms the trouble
history base from which the Meghanized Out:Qf Service Adjustment
(MOQSA) systam, the Mechanized Trouble Analysis System-(MTAS);
and the Customer Recsord Information System (CRIS) operates.

M00SA identifies and adjusts the appropriate customer aczounts
based on this data. MOOSA only handles the simple accounts like
single line residential and business. More complex situations
iaveolving multiple lines and systems, late payment charges,
denial of t3ll calls, and incarrect pilling of sarvice order
charges are handled by a manual adjustment systam. B2SC schedule

L
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OrtTs are mun TRrougi the MTAS system. The Xev Sarvica

[

Jesults

3]

ndicacors are derived Irom the same data as generatad hv
MAS. The Zoundaticn of all cf these systems is che customer

c-ouble reports.

2. To evaluate the adeguacy and effectiveness of iatermal
cantrols and tae quality of perfcrmance of these systams,
3ellSouth cerfcorms internal audits. Ffour such audifs took place

in the third quartsr of 13991.

3 The necessity of utilizing computers to assist in the audits
is cobvicus when one understands the enormous size‘of.the data
base, which represents the trouble réports that have to be
analyzed to determine whether a refund is due to the consumer.
The velume of ;ctal trouble reports of which the number of out Of
Servica (QQS) reports ars a subset, and tfouble raports that are
. Qut Qf Service for greater than 24 hours, which is a subset of
.the Q0S reportTs, can be seen by way of the Schedule 1l and lla
reportTs furnished to the Flori&a Public S;:vice Commissicn by.
SellScuth. I nave summarized the figures from the Schedule 11
and lla reports in the attached Charts A, B and C. Without access
ta BellSouth's audits, the 0ffice of the Public Counsel sStarff
would have to receive all the manuals and procedures that explain
how tao re=ad trouble reports, the paper copiés cf each trouble
repcrt, and each customer bill to verify the accuracy of

3ellScuth's entire trcouble repair and rebate system. All this


http:S.er"J'l.ce

inforxacion would then gnave T3 ke Tabulataed inta scome
comprehensidle Icrz to deterzine the degrese o whica 3ellSouth
nas met is claim of zaintaining The high quality of customer

service wWith appropriate Lacentives and iatagrity.

4
.
[

£ would be difficult g even estimate how leng it would
take for the Public Counsel staff ts analyze just The 1,643,188
total reports for 1891, or the teotal QCS rsport f£for 1891 of
6§70,537. Incdeed, given the comrlexity of the audits, the
snormous amount o cata, and the unigque computer system raquired

Ic process it, the task is iLmpossible.

3. All of the custsmer data and the computer systems that are
needed to rroduce these audits are under the sole cantrol of
BellScuth Telecommunications, Inc. and cannoct bHe cbtained from

any other source.

5. Graphs showing tie number of reports - total, CCS and QOS -
over 24 hours - are attached. —%his data c;mes from public
recards on file with the Public Service Commission. This data
has been rendered suspect by BellSouth's claim of privilege for

its audit of the PSC schedule 11l's, which it labeled as

containing "significant adverse findings".

|
DATED at o cilz\soews =L , this o n day
Cf \L g NN, ’ 1.992.
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1,224 §+,913 1,223 3,321 51,227
38,4385 63,942 38,380 22,433 2,328
35,739 +6,381 §4,723 ¢§8,900Q 48,204
35,935 ¢Q,438 ¢3,206 47,342 53,108
19,171 39,9680 45,889 28,079 53,821
&L, 283 63,033 53,087 55,933 §2,23¢
5Q,6L7 47,806 5%,3L7 36,713 87,818
43,255 S1,322 54,376 62,5348 60,5837
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£7,¢1a %2,257 43,3040 50,052 7%1,;337
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1987 1938 1989 1990 Lee1

Jan. 1,452 1,372 713 1,228 1,223
Tap. 378 1,131 313 796 811
Max, 1,223 ¢33 1,604 917 1,275
iE=, 1,030 354 383 1,036 1,351
vay 1,360 393 392 362 1,456
Jun. 1,552 1,432 1,620 1,720 2,662
Sl 2,461 2,295 1,505 2,601 1,604
Auc. 1,382 2,258 1,851 31,48 2,925
Sem. 1,910 2,562 1,484 1,092 1,304
Qc=. 2,087 %, 243 2,240 1,364 5,125
ov. 4,323 342 1,736 893 2,151
dac 2,011 §31 1,903 833 2,513
Sum= 21,851 15,5133 17,246 17,015 27,150
ive= 1,821 1,611 1,437 1,418 2,263
Total 1987 - 13991 = 61,411
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CERTIZFICATE QF SERVICE

COCXET XNQ.

92026Q0-TL

I HERE3BY CERTITY that 2 copy of the £oregoing hnas been

furnished by U.S. Mail or hand-delivery ts the follcwing par=ies en

this 2nd day of June, 13992.

Marshall Criser, IIZ

SellSouth Telecommunications,
Inc. (Southerm Bell Telephcne
& Telegraph Company)

150 S. Monrce St., Suite 400

Tallahassee, TL 32301

Harris B. Anthony

BellSouth Telecsmmunications,
Inc. (Scuthern Bell Telephone
& Telegrapn Company). _

150 W. Flagler St., Suite 1910

Miami, FL 33130

Robin Norten

Division of Communications
Fla. Public Service Commission
101 East Gaines Street
Tallahassee, FL 32301

Doug Lackey

Bellscuth Telecommunications,
Inc. (Scutherm Bell Talephone
& Telegrapn Company)

4300 Southerm 3ell Center

Atlanta, GA 30375

Mike Twomey

Departaent of Legal Affairs
Attormey General

The Capitol Bldg., 16th Floor
Tallahassee, FL 323%9-1050

Angela Green

Division of Legal Services
rla. Public Service Commission
101 East Galnes Street
Tallahassee, L 32301

Edward Paschall

Florida AARP Capital City Task
rorce

1923 Atapha Nene

Tallahassee, FL 32301

Fla. Consumer Actiocn Network
4100 W. Kennedy Blvd., #128
Tampa, FL 336409

Charlotte Brayer
275 John Rnox Rd., EE 102
Tallahassee, FL 32303

Richard D. Melson

Hopping, 3o0yd, Greer & Sams
23 South Calhoun Street
P.0. Box 8526

Tallahassee, TL 32314

Michael J. Henry

MCI Telecscmmunications Corp.
MCI Canter

Three Ravinia Drive
Atlanta, GA 30345



Joseph A. McGalthlix

Vicki Gorcdonr Kaufman
McWhirter, Grandcf® & Raeeves
522 E. Park Ave., Suite 20Q
Tallanassee, FL 32301

Rick Wright

AFAD

Fla. Public Servica Commission
101 East Gaines Straeet
Tallahassee, FL 12301

¢¢Q

csepnt P. Gillan

. P. Gillan and Asscociates
P.0. Box 341038

Orlando, FL 32854-1038

/s/
Charles J. Back
Deputy Public Counsel

.

-.3V"7<’S;é /§L¢;41/£2§f-
Janis Sue Richardscn
Asscciate Public Counsel
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