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IN THE SUPREME COURT OP PLORIDA 


SOUTHERN BELL TELEPHONE 
AND TELEGRAPH COMPANY, 

Petitioner, 
Public Servi·ce commission 

v. Docket No. 910163-TL 

THEFLORIDA·PUBLIC 
SERVICE COMMISSION, 

Respondent. 

SOUTHERN BELL TELEPHONE AND TELEGRAPH COMPANY'S 
PETITION FOR REVIEW OF NON-FINAL ADMINISTRATIVE ACTION 

Petitioner , Southern Bell Telephone and Telegraph Company 

("Southern Bell"), pursuant to Rule 9.100(c), Florida Rules of 

Appellate Procedure,moves to quash an order of the Florida Public 

Service commission (the "Commission"), designated by the Commission 

as Order PSC-93-0292-FOF-TL, affirming an order of the Commission's 

Prehearing Officer, designated as Order PSC-93-01S1-CFO-TL 

(referred to collectively as the "Orders"), which directs 

disclosure of certain documents protected under both the attorney-

client privilege and the work product doctrine. Southern Bell is 

requesting oral argument on this matter by separate motion filed 

this same date. 

INTRODUCTORY STATEMENT 

Proceedings before the Commission were initiated in late 

February 1991 against Southern Bell for the purpose of 

investigating allegations that it had engaged in certain fraudulent 

actions, one of which was the manner in which Southern Bell reports 



trouble repairs. In early April 1991, solely for purposes of 

representing Southern Bell in those proceedings , Harris Anthony and 

Robert Beatty, in-house counsel for Southern Bell, requ~sted that 

Southern Bell' s audit department analyze certain data. These 

requests were made in writing' by Southern Bell's counsel and all 

responses were made in writing and sent directly to Mr. Anthony and 

Mr. Beatty, the former of whom is record counsel for Southern Bell 

before the Commission. The resulting communications, from Southern 

Bell personnel to its counsel in the course of legal proceedings, 

were held in the strictest confidence. It is these communications 

which are the subject of this petition. 

All criteria necessary to obtain protect~on under the 

attorney-client privilege were met. Nevertheless, the Orders strip 

the communications of all protection. The Commission justifies 

this startling rUling on the grounds that (1) Southern Bell, as a 

regulated business, has an Obligation to ensure regulatory 

compliance, and (2) these attorney-client communications would be 

helpful to Southern Bell in ensuring regulatory compliance. Based 

upon these premises, the Commission asserts it is entitled to imply... 

a business motivation where none exists. Through this reasoning, 

the Commission has converted these attorney-client communications 

into mere business documents subject to full discovery. 

The Orders also require production of unredacted copies of 

panel recommendations regarding craft discipline and panel 

recommendations requiring paygrade five and below discipline. 

These documents contain summaries of attorney-client communications 
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and the work product of Southern Bell in-house counsel resulting 

from interviews done under the direction of Southern Bell's 

counsel. 

If the Orders are not reversed the attorney-client privilege 

will be effectively repealed as it pertains to ··corporations doing 

business ina regulated area in Florida. Moreover, governmental 

regulation pervades virtually all industries to some extent, 

obliging all businesses to ensure relevant regulatory compliance. 

Under the Commission '.s Order, corporations will be unable to 

communicate in confidence with counsel, even in the course of legal 

proceedings, if the information created and then communicated could 

help ensure regulatory compliance. certainty, and thus candid 

communication with counsel, will be a thing of the past. It is an 

alarming result, yet the very result with which Southern Bell is 

faced here. This Court should not allow it. 

The Orders, if upheld, will seriously impair a corporation's 

ability to investigate and respond to charges of impropriety. It 

will for all practical purposes eviscerate the attorney-client 

privilege for most businesses in Florid~ 
.;, 
• 

JURISDICTION 

This Court has jurisdiction pursuant . to Article V, Section 

3(b) (2) of the Florida Constitution, and section 350.128(1) of the 

Florida Statutes (1991). 
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STATEMENT 0' THE CASE 


Docket No. 910163-TL before the Florida Public Service 

Commission is styled In rei Petition on Behalf of Citiz~ns of the 

state of Florida to Initiate Inyestigation into the Iptegrity of 

Southern Bell Telephone and ' Telegraph Company's Repair Service 

Activities and Reports.1 Because the proceedings below involve a 

number of consolidated Commission dockets and multiple pleadings, 

the Court is referred to pages 1 through 3 of the Prehearing 

Officer's Order, attached as Appendix Exhibit B, for a detailed 

chronology of motion practice below.2 

Briefly stated, the Office Of The Public Counsel ("Public 

Counsel") filed motions to compel production of . the following 

Southern Bell documents, all of which Southern Bell claims are 

subj ect to the attorney-client privilege and work product doctrine: 

1. 	 (Internal Audit) CUstomer Adjustment - Loop operations 
System (LMOS). 

2. 	 (Internal Audit) Mechanized Adjustments - Mechanized Out 
of Service Adjustments (MOOSA) - Florida. 

3. 	 (Internal Audit) Key Service Results Indicator (KSRI) ­
Network CUstomer Trouble Rate. 

4. 	 (Internal Audit) PSC SchedulerII. 

1 Several other dockets have. been initiated before the 
Commission which arise out of the same basic circumstances. Docket 
Nos. 900960-TL, and 910727-TL have been consolidated with Docket 
No. 910163-TL and these, in turn, have -been consolidated with · 
Southern Bell's rate review, Docket No.920260-TL. 

2 References to Appendix Exhibits will be designated "Apx. 
n 
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5. (Internal Audit) Network Operational Review.' 

6. Panel Recommendations regarding craft discipline. 

7. 	 Panel Recommendations regarding paygrade 5 and below 
discipline. 

(ApX. A, p. 2) 

On January 28, 1993, after ordering and conducting an .in 

camera inspection, the Commission's prehearing officer issued Order 

No. PSC-93-0151-CFO-TL (the "Prehearing Order"), granting Public 

Counsel's various motions to compel and ordering production of the 

documents at issue. (Apx. B) 

On February 23, 1993, the full Commission issued Order PSC-93­

0292-FOF-TL (the "Commission's Order"), affirming the prehearing 

Order's mandate to produce the referenced documents". (Apx. A) It 

is this Order which is the subj ect of this Petition. The 

Commission's Order, however, simply reviewed the prehearing Order 

for error, rather than determining the dispute ~ DQYQ, and is 

somewhat conclusory. (Apx. A) Accordingly, this Court's review 

should include the Prehearing Order as well in order to fully 

understand the ruling below. 

STATEMENT OF FACTS 

In late February 1991, Public Counsel initiated proceedings, 

Docket No. 910163-TL, by requesting that the Commission investigate 

certain alleged improprieties in Southern Bell's trouble repair 

, The Prehearing Officer's Order mistakenly designated 
Document No.5 as a "statistical analysis." (Apx. B, p.3.) The 
Commission's Order corrected the error. (Apx. A, p. 2.) 
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practices and reporting. In early April 1991, solely to gather 

information in connection with the proceedings below, Southern 

Bell's in-house counsel requested the audit department to review 

and analyze certain data selected by counsel. On April 3, 1991, 

Southern Bell's . counsel requested select infonnation concerning 

Southern Bell's KSRI, LMOS, and PSC Schedule 11 activity. (Apx. C, 

0, and E, each at ! 2)· Finally, on August 3, 1991, Southern 

Bell's counsel requested analysis of select data concerning 

Southern Bell's MOOSA. system. (Apx. G, ! 2) Southern Bell's 

responses to its attorneys' requests for information, which have 

come to be known as the "Investigative Audits," are five of the 

seven documents at issue in this Petition. 

By letter dated April 3, 1991, Mr. Beatty, one of Southern 

Bell's in-house counsel, requested the necessary information. s His 

letter provided in full as follows: 

This letter is our request for the Internal Auditing 
-Department to assist the Legal Department in performing 
an internal investigationcoricerning questions raised by 
Public counsel, Jack Shreve, regarding alleged 
falsification of repair service records by Southern Bell 
employees. .. The purpose of this investigation is to 
enable the Legal Department to gather infonnation in 
order to provide appropriate counsel and legal advice to 
the corporation in this matter. 

• For the Court's convenience, the affidavits pertaining to 
privilege or . work product allegations have been appended 
separately. 

S This letter and the letter dated August 2, 1992, 
discussed immediately below, are protected under the attorney­
client privilege and work product doctrine but were disclosed in 
camera to establish the privileges with respect to the 
Investigative Audits. Their disclosure here is for the same 
purpose, which does not result in waiver. S 90.508, Fla. stat. 
(1991) • 
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The investigative Audit Report should be addressed 
to the attention of the undersigned and Mr. Harris R. 

- Anthony, General _ AttorneY-Florida~ Further, the report 
should be marked "PRIVILEGED AND CONFIDENTIAL: SUBJECT 
TO THE ATTORNEY / CLIENT PRIVILEGE AND ATTORNEY WORK 

_PRODUCT" • -- If you have any questions about this matter, 
please do not hesitate to contact me. I thank you for 
your cooperation in this matter. 

By letter dated August 2, 1991, Mr. Beatty again confirmed his 

request for the information. His letter provided in full as 

follows: 

This letter confirms that in accordance with my 
letter dated April 3, - 1991, the Internal Auditing 
Department in Florida has either commenced or completed 
the following Network repair service audits: 

1. 	 KSRI - Network Trouble Report Rate, F10-53-15­
A-SAF 

2. 	 CUstomer Adjustments - LMOS, F10-15-03-S-SAF 
3. 	 PSC Schedule 11, F10-63-04-A-SAF 
4. 	 Network Operations Review, F10-55-02-S-SAF 
5. 	 CUstomer Adjustments - MOOSA, F10-16-06-S-SAF 

Of course, since each of these audits were 
undertaken pursuant to the terms and conditions of the 
April 3, · 1991 letter, all reports, work papers and 
related documents are privileged and confidential and are 
subj ect ·-to the attorney/client privilege and attorney 
work product doctrine. 

Your assistance in this matter is greatly 
appreciated. 

The Investigative Audits are simply written reports of the 

audit department's analyses of the various issues selected by 

Southern Bell's counsel, analyzed in accordance with directions 

given by counsel. Southern Bell was not obligated by any law or 

regulation to perform the Investigative Audits or to produce the 

written Investigative Audit reports. Nor did Southern Bell have a 

routine practice of auditing or analyzing its data in the fashion 
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requested by counsel. These Investigative Audits were performed 

solely because they were requested' by counsel in connection with 

the legal proceedings below. Southern Bell does indeed conduct a 

number of routine audits. All routinely perf,ormed audits that have 

been requested were produced and are not at issue here. 

The affidavits of the individuals responsible for creating 

these Investigative Audits are the only evidence of record with 

respect to them. It is uncontroverted that the Investigative 

Audits were performed at counsel's written request, and solely to 

enable counsel to provide legal representation in the proceedings 

below. Significantly, it is also uncontroverted that the 

Investigative Audits would not have been performed or communicated 

but for counsel's request, i.e. counsel was not simply provided 

with audits routinely performed by the audit department. In fact, 

counsel directed each of the Investigative Audits, thereby 

underscoring the fact that these are not routinely generated 

business documents. For example, with respect to the LMOS Audit, 

counsel directed the selection of two time periods for certain 

statistical sampling. (Apx. 0, ! 4) with respect to the Network 

Operational Review, an analysis was conducted of specific 

information that was provided by counsel. (Apx. F, ! 3)6 

6 The Orders below repeatedly characterize these 
Investigative Audits as audits in a routine or generic sense, 
stating that, for example, "internal audits are a routine vehicle 
to inform itself about its operations and to report about those 
operations to a regulatory agency." (Apx. B, p. 7) , In so doing the 
Orders completely ignore the Uncontroverted evidence of record. 
The Investigative Audits at issue are not routine, and would not 
have been performed absent the request from counsel. Data were 
analyzed at counsel's request for purposes of the legal 
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consistent with the requirements of the privilege, less than 

half a dozen copies of these reports exist. (Apx. C-E & G, each at 

! 8 and Apx. F, ! 4 ) All copies are marked and treated as 

privileged, confidential and subject to the attorney-client 

privilege and work product 'doctrine. (l.Q..)" Distribution was 

limited to in-house counsel, certain top executives and the heads 

of internal auditing, the department that actually conducted the 

analyses and generated the reports. (~i Apx. H) 

For each of the ~nvestigative Audits, the affidavits notify 

Public Counsel as to how it can perform its own, substantially 

equivalent analysis of Southern Bell's data. The affidavits 

identify the Southern Bell records used for statistical sampling 

(Apx. C-O and G, each at! 9), and interrogatory responses notified 

Public Counsel that any mainframe computer could perform the 

analysis (Apx. I). All of the underlying data have either been 

produced by ,Southern Bell or are subj ect to production at the 

request of Public Counsel. 

Oespite these uncontroverted facts, the Commission ruled that 

the Investigative Audits were not comznunications with counsel 

motivated by the need for legal representation, or documents 

created specifically for purposes of litigation. The Commission 

ruled that the Investigative Audits were business documents, and 

thus subject to discovery notwithstanding the attorney-client 

privilege or the work product doctrine. (Apx. A, B) The 

Commission's logic was that: (l) Southern Bell, as a regulated 

representation. These are not business documents. 
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company, has a business need to monitor its regulatory compliance; 

(2) audits in a generic sense are helpful in monitoring regulatory 

complia.nce; and (3) therefore, no matter what the evidence of 

record is, there is implied a business motive for creation of the. 
Investigative Audits, takincl them outside the attorney-client 

privilege and work product doctrine. As will be discussed, the 

Commission's conclusion was incorrect. 

Finally, Southern Bell's in-house counsel also requested that 

its security department interview certain employees and report back 

to counsel with their results. Southern Bell's counsel instructed 

and enlisted its security department to act as their agent in the 

process of fact gathering. Southern Bell's counsel directed and 

controlled, and in most cases were present during, the interviews 

with employees. Thereafter, counsel summarized and memorialized 

these conversations with employees, including in their notes their 

subjective impressions of the interviews. At the conclusion of 

these interviews, the legal department informed a limited number of 

managers of Southern Bell with a "need to know" of the results of 

the interviews. 

These managers who "needed to know" the results of the 

interviews subsequently prepared panel recommendations regarding 

craft discipline and panel recommendations regarding paygrade five 

and below discipline (hereafter collectively "Panel 

Recommendations"). On the left side of these documents is 

information regarding the identities · of disciplined employees. 

Southern Bell has no objection to the production of these portions 
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of these documents. The right side of these documents, however, 

contains a summary of attorney-client~ommunications and the work 

product of Southern Bell's in-house counsel. Portions of the Panel 

Recommendations contain excerpts from interviews or summaries of 

interviews which are protected' by the attorney-client privilege and 

work product doctrine. Southern Bell should be allowed to redact 

these privileged portions. 

The Commission ordered production of unredacted copies of the 

Panel Recommendations, ruling that the Panel Recommendations were 

solely business records (Apx. A, B.) In doing so, the Commission 

ignored the fact that portions of the documents Southern Bell 

wishes to withhold are excerpts of the attorney's summaries of 

employee interviews taken as part of Southern Bell's in-house 

counsel's preparation to respond to the underlying proceeding. 

RELIEF SOUGHT 

Southern Bell seeks issuance of an order quashing the 

Commission's Order PSC-93-0292-FOF-TL, as the Commission's Order 

departs from the essential requireme~ts of law and because 
... 

compliance with it will irreparably harm Southern Bell. Southern 

Bell has no adequate remedy on any review of final administrative 

action by the Commission because once the attorney-client privilege 

and work product documents are disclosed to Public Counsel, the 

confidentiality of communication is forever lost. 
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ARGUMENT AND CITATION or AUTHORITY 


The Orders depart from the essential requirements of law in 

requiring Southern Bell to produce confidential communications from 

Southern Bell to its in-house counsel. These communications were 

requested by counsel for the ' sole purpose of enabling counsel to 

provide legal advice in connection with the proceedings below. 

They are protected under the attorney-client privilege as set :forth 

under section 90.502 of the Florida Statutes. 

Further, the Orders depart from the essential requirements of 

law in that the documents ordered produced are clearly protected 

under the work product doctrine. Public Counsel has failed to 

carry its burden of showing an inability without undue hardship to 

obtain substantially equivalent material by other means. In fact, 

the evidence of record is to the contrary. Southern Bell has under 

oath informed Public Counsel as to the means by which Public 

Counsel can perform its own analysis of Southern Bell's data. 

Finally, there are both constitut.ional and practical problems 

with the Commission's ruling. From a constitutional standpoint, 

the Commission should have applied a ,;,facially neutral statute 

(section 90.502 of the Florida Evidence Code) to Southern Bell. 

Instead, it held Southern Bell to a stricter standard based solely 

on its status as a regulated company, in violation of the Equal 

Protection Clause of the Fourteenth Amendment to the United States 

Constitution. 
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A. 	 The Investigative Audits Are Attorney-Client 
Communications . For The Purpose Of Obtaining Legal 
Representation And Are Not piscoverable, 

Florida has codified the attorney-client privilege. Briefly, 

the privilege applies to "the contents of confidential 

communications [between a lawyer and a client) · . • • made in the 

rendition of legal services to the client." s 90.502(2), Fla. 

stat. (1991). Communications are "confidential" if not intended to 

be disclosed to third persons (i) other than in the course of the 

legal representation or (ii) other than as reasonably necessary for 

the transmission of the communication. S 90.502(1) (c), Fla. stat. 

(1991). The privilege protects large corporations like Southern 

Bell as well as individual clients. s 90.502(1)(b), Fla. stat. 

(1991); Tail of the Pup, Inc. y. Webb, 528 So. 2d 506,507 (Fla. 2d 

DCA 1977). 

When these elements are applied to the instant matter, it is 

clear that the Investigative Audits are "confidential 

communications." They were communications from client to attorney, 

marked and maintained in strict confidence. The communications 

were from Southern Bell employees with responsibility for auditing 
r 

Southern Bell's data. The sole purpose for the communications was 

to enable counsel to represent Southern Bell in the proceedings 

below. Accordingly, absent evidence of waiver or one of the 

statutory exceptions (which are not at issue here), the 

Investigative Audits are absolutely privileged and are not 

discoverable. 
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This case is almost identical to the watershed case of Upiohn 

Company y. united states, 449 U.S. 383- (1981). That case analyzed 

the privilege in the context of internal investigations by in-house 

counsel. Up;ohn has become the template by which virtually all 
.. 

such claims of privilege are judged and, in fact, Upi ohn is 

controlling . authority for investigations by counsel of alleged 

corporate misconduct. 7 

In Upjohn, the company's in-house counsel learned of activity 

by a foreign subsidiary potentially violative of the Foreign 

Corrupt Practices Act, and initiated an internal investigation to 

determine Upj ohn ' s compliance with statutory requirements. As 

here, the communications at issue were communications from 

employees to counsel in response to counsel's request for 

information. Again as here, the employees knew .of the ' legal 

representation, and knew to maintain the communications in 

confidence.. See Upjohn, 449 U.S. at 386-87, 394-95. Unlike this 

case, in Upjohn no legal proceedings had yet been initiated. 

Nevertheless, the Supreme Court recognized the communications as 

privileged. The Supreme Court held .that such communications ... 

between client and attorney must be protected in order to make 

possible the open and honest communication necessary to provide a 

7 Florida courts have not explicitly adopted Upjohn, though 
it is always cited favorably. See Burt V, Government Employees 
Ins. Co., 603 So. 2d . 125 (Fla. 2d DCA 1992); State v. Rabin, 495 
So. 2d 257, 261 (Fla. 3d DCA 1986); Russell & Axon v. B & W Ltd., 
Inc., 444 So. 2d 457, 459 (Fla. 5th DCA 1983). Given the almost · 
universal acceptance of Upjohn, given the factual similarity with 
the case at hand, and given the fact that it correlates perfectly 
with Florida's statutory attorney-client elements, Upjohn should be 
considered dispositive. 
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basis tor sound legal advice. Upjohn, 449 U.S. at 348. This is 

consistent with Florida' s policy ·· fa-voring full disclosure to 

counsel of all facts, whether favorable or unfavorable, so that 

counsel can provide informed, effective representation. State y. 

Rabin, 495 So. 2d 257, 259 (Fl'a. 3d DCA 1986) •. ' . 

In short, this case presents classic attorney-client 

communications under both section 90.502 of the Florida Statutes 

and Upjohn. Unfortunately, the Orders applied neither Upiohn nor 

section 90.502 elements to the facts of record. Rather, the 

commission (i) ignored the statute and discarded Upjohn in favor of 

an obscure 1981 Federal Energy Regulatory Commission ("FERC") 

opinion and then completely misconstrued the FERC opinion, (ii) 

confused the attorney-client privilege with the work product 

doctrine, borrowing an exception to the work product doctrine and 

applying it to the previously unqualified privilege, and (iii) 

completely ignored the uncontradicted (and in fact the only) 

evidence of record, holding instead that the Investigative Audits 

are simply routine business records subject to routine discovery. 

In each instance, the commission depatted from the essential 

requirements of law. 

1. 	 The Orders tail to rely upon ~ection 90.502 of the 
Florida Evidence ··' Code which controls over any 

. conflictinqfederal regulatory agency opinion. 

The Orders concede that this case falls within the principles 

announced in Upiohn. They distinguish this case, however, rUling 

that Southern Bell is a "regulated" company and that the opinion in 
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Consolidated Gas Supply Corporation, 17 F.E.R.C. ! 63,048 (December 

2, 1981), is thus more closely on point. The Prehearing Order 

concludes: 

" While "Southern Bell analogizes directly from Vpiohn 
to its clailn of attorney-client privilege for its audits 
and statistical analysis, "Consolidated" Gas Supply 
Corporation, 17 F.E.R.C. !63,048 (December 2, 1981), 
involving a regulated company, is more closely on point. 

* * * 
Here, too, as in Consolidated, the context is one in 

which the continuing obligation of this commission to 
regulate and to protect" the public interest and the 
reciprocal responsibilities of Southern Bell to comply 
with that regulation, make Southern Bell's claim that its 
audits and statistical analysis were solely for the 
purpose of getting legal advice hypertechnical rather 
than" substantive. Southern Bell has a continuing 
obligation to comply with commission Rule 25-4.100(2), 
F.A.C." Where doubts about the compliance of its 
operations with regulatory requirements have arisen, 

"" 	 Southern Bell has an independent business need to 
accurately monitor those operations which predates, post­
dates and coexists with the timing of any particular 
audit undertaken to obtain legal advice. Unlike Upjohn's 
"questionable payments" "episode, Southern Bell's need to 
comply wfth Commission regulation is a routine, 
continuing obiigation, as is its self-monitoring toward 
that end. 

(Apx. B , p. 6 ) 

In turn, the Commission's Order acceFts the Prehearing Order's 
... 

conclusion, stating: 

The Order also noted that a simple analogy with 
Upjohn Co. v. united states, 449 U.S. 383, 66 L. Ed. 2d 
584, 101 S. ct. 677 (January 13, 1981), is not 
dispositive where no regulated monopoly utility was at 
issue there. 

(Apx. A, p. 3 ) 

Noticeably absent from the Orders is any reference to the 

Florida Evidence Code. Instead, the Orders rely upon an Article I 
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federal administrative agency opinion, the 19B1 FERC opinion in 

Consolidated Gas. However, section 90 .. 102 of the Florida statutes 

provides that the Florida Evidence Code "shall replace and 

supersede existing statutory or common law in conflict with its 

provisions." In addition, ' section 90.103(1) of the Florida 

statutes provides: "Unless otherwise provided by statute, this 

Code applies to the same proceedings that the general law of 

evidence applied to before the effective date of this Code." 

When this Court originally adopted the Florida Evidence Code, 

it concurred with the Legislature's views that the Code superseded 

all previous conflicting authority. It stated: "These rules shall 

govern all proceedings within their scope subsequent to that date 

[July 1, 1979], and all present rules of evidence established by 

case law or express rules of the court are hereby superseded to the 

extent that they are in conflict with the code." In re Florida 

Evidence Code, 372 So. 2d 1369 (1979) ; see In re Amendment of 

Florida Evidence Code, 404 So. 2d 743 (19B1). 

similarly, section 90.501 of the Florida statutes limits 

privileges to those which are recognized under the Florida Evidence 

Code. IIThus , privileges in Florida are no longer creatures of 

judicial decision. II state v. Costalano, 460 So. 2d 4BO, 4B1 (Fla. 

2d DCA 19B4). 

section 90.502 of the Florida Statutes defines the lawyer-

client privilege in Florida. It defines "lawyer" to be a person 

"authorized to practice law in any state or nation." There is no 

exception or distinction between in-house versus outside counsel. 
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Furthermore, a "client" is defined to be "any person, public 

officer, corporation, association, or other organization or entity, 

either public or private, who consults a lawyer with the purpose of 

obtaining legal services or who is rendered legal services by a 

lawyer." The definition of a client for purposes of the attorney­

client privilege includes both corporations, as well as public 

bodies. No distinction is made whatsoever in section 90.502 with 

respect to the nature of the enterprise in which the client is 

engaged. .' 

Section 90.502 of the Florida Statutes then goes on to define 

a privileged communication as the contents of a confidential 

communication between a client and a lawyer made in the rendition 

of legal services to the client, as discussed more fully above. 

More important, subsection 4 of section 90.502 specifically lists 

five different exceptions to the attorney-client privilege. The 

Florida Evidence Code has thereby codified the exceptions to the 

attorney-client privilege. None of them have anything to do with 

the matter at issue. 

There is no exception in section 90.502 which even comes close 

to resembling a different standard for application of the attorney­

client privilege when the client is a regulated company. The 

Commission, as a creature of statute with lilnited jurisdiction, 

cannot abrogate the attorney-client privilege because the issue of 

privilege arose in "a context of a regulated industry where the 

agency is charged with regulating and protecting the public 

interest." Prehearing Order at 6 (Apx. B, p. 6). ~ Florida 
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- ----

Bridge Co. y. Bevis, 363 So. 2d 799, 802 (Fla. 1978) (quoting ~ 

of Cape Coral y. GAC utilities. Inc., 281 So. 2d 493, 496 (Fla. 

1973». 

The Commission was required to follow the Florida Evidence 

Code, specifically section 90.502 of the Florida statutes. It has 

no discretion to ignore section 90.502's mandates. The Commission 

erred in relying upon a 1981 FERC opinion to determine the 

applicability of the attorney-client privilege to the Investigative 

Audits. 

2. 	 The Orders misconstrue the narrow and broad views 
of the .attorney-client privileqe by adoptinq the 
narrow view and then misapplying it. 

Relying upon an obscure opinion by a federal administrative 

agency, the Commission not only subj ects a corporation doing 

business in Florida, without notice, to a standard contrary to 

section 90.502 of the Florida Statutes, it then even misapplies the 
.. 

standard. In Consolidated Gas the Federal Energy Regulatory 

commission applied the "narrow" rather than the "broad" view of the 

privilege because it had a duty to protect the public interest. 

The Orders below seize on this languag~, holding that since the 

commission also protects the public interest, it should also apply 

the "narrow" view of the privilege, and it must order the 

Investigative Audits produced to avoid an "overly broad corporate 

information shield." (Apx. A, p.3) 
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The Commission has completely misconstrued the narrow and 

broad views of the attorney-client . privilege.' The narrow and 

broad views of the privilege involve the extent. to which 

communications from attorney .tQ client are privileged. There, 

however, is no debate about the cornerstone of ·°the privilege. It 

is the protection of communications from client ~ attorney so as 

to encourage frank communication from client to attorney. ~ 

Rabin, 495 So. 2d at 259; Fisher v. united states, 425 U.S. 391, 

403 (1976). The narrow view, then, extends the privilege only to 

statements from attorney to client that in fact reveal a 

communication from client to attorney. The broad view, on the 

other hand, protects virtually all communications from attorney to 

client, assuming that any statement by the attorney will indirectly 

reveal client communications. See Ohio-Sealy Mattress Mfg. Co. v. 

Kaplan, 90 F.R.D. 21, 27-29 (N.D. Ill. 1980). 

The problem with the Commission's reliance on the "narrow" 

view language of Consolidated Gas is that all of the communications 

at issue here are from client to attorney, rather than the 

converse. The narrow/broad debate has no;..application whatsoever to 

this case. Communications from client to attorney for purposes of 

the legal representation are universally privileged, and their 

protection from discovery depends in no way on whether the body 

• There are several other flaws in the Commission's logic, 
and in fact the Orders are somewhat confusing because of it. For 
example, the Orders often consider · work product factors in 
discussing the privilege and in effect merge these two distinct 
concepts. The Orders also disregard the uncontroverted evidence 
concerning the circumstances surrounding the communications. These 
issues are discussed below. 
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seeking the information has a public interest motive. Accordingly, 

the Commission erred in narrowing the scope of Southern Bell's 

privilege based on Consolidated Gas. 

'3 • 	 The Orders ))elov confuse t.he attorney-client 
privilege and the work product. doctrine ))y applying 
an inappropriate atandard to the attorney-client 
privilege claims. 

In finding that the Investigative Audits were not privileged 

attorney-client communications, the Commission relied on the fact 

that no attorney work product, such as legal theories or opinions, 

appeared on the face of the documents. (Apx. A, p. 3; Apx. B, pp. 

4, 6). Had such material been present, the Commission was prepared 

to excise or redact the documents prior to production to protect 

counsel's legal opinions. This highlights the Commission's error. 

Considerations concerning counsel's work product, opinions and 

legal theories, and excision to protect them from discovery while 

producing factual information, are appropriate in evaluating an 

exception to the work product doctrine. See Fla. R. civ. P. 

1.280(b) (3); Rabin, 495 So. 2d at 262 (Fla. 3d DCA 1986). These 

considerations though have no applicatioD to a privilege analysis. 

See City of Williston v. Roadlander, 425 So. 2d 1175, 1177 (Fla. 

1st DCA 1983) (attorney-client privilege and work product doctrines 

are separate and distinct). To the contrary, the purpose of the 

privilege is to protect confidential communications from client to 

attorney. Upjohn, 449 U.S. at 389; OhiO-Sealy, 90 F.R.D. at 28. 

One would not expect to find counsel's thoughts and opinions in 

communications from the client. 
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The attorney-client privilege is absolute, save for narrow 

statutory exceptions not at issue here. Diversified Industries v. 

Meredith, 572 F.2d 596, 602-03 (8th Cir. 1977). There is no 

balancing of interests, and no showing of need can o~ercome it. 

~ staton V. Allied Chain Link Fence Co., 418 So. 2d 404, 406 

(Fla. 2d DCA 1982)(even cause to believe that there are 

inconsistencies between attorney-client statements and testimony 

under oath does not vitiate the privilege -- the privilege is 

absolute save for the statutory exceptions). By injecting into its 

privilege analysis the factor of whether counsel's mental 

impressions would be disclosed by production of the Investigative 

Audits, the Commission created a new exception to the privilege, 

and in the same breath decided that it would use the privilege and 

order disclosure of documents. 

The Commission inappropriately created an exception to the 

attorney-client privilege and then used that exception to justify 

an order requiring production: 

Thus, rather than grant sweeping coverage of the 
privilege, the Consolidated judge elected to avoid "an 
overly broad corporate information shield in theory as 
well as in fact by allowing for excision of a document to 
penlit discovery of only factual matters. ,.. Moreover « 

"similar conclusions apply with regard to work product." 

(Apx. A, p.3, emphasis added) 

Because the Investigative Audits were communications from a 

client to its counsel and, therefore, did not contain counsel's 

legal opinions, the Commission found that the audits were 

discoverable under the Commission's newly created exception to the 

privilege. (1£.) In so ordering, the Commission basically turned 
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the privilege inside-out, attempting to protect counsel's opinions 

(which are only derivatively protected by the privilege) while 

allowing discovery of communications from clients to attorneys, the 

very thing the privilege primarily is ·meant to protect•. 

4. 	 The commission erred !)y ignoring uncontroverted 
evidence and rulinq that the Investigative Audita 
were merely · !)usiness aa opposed to legal 
communications. 

It is also uncontroverted that the Investigative Audits were 

requested by in-house counsel in the course of representing 

Southern Bell in the proceedings below. It is uncontroverted that 

the Investigative Audits would not have been performed but for 

counsel's need in connection with the legal representation. In 

other words, the Investigative Audits were communications solely to 

facilitate legal representation, rather than communications with 

any business purpose. 

The Commission, however, chose to supply its own views as to 

the purpose of these Investigative Audits. According to the 

Prehearing Order: 

Southern Bell has a continuing Obligation to comply 
with commission Rule 25-4.110(2) F.A.C. Where doubts 
about the compliance with its operations with regulatory 
requirements have arisen, southern Bell has an 
independent business need to accurately monitor those 
operations which pre-dates, post-dates and (';0 - x ist s with 
the timing of any particular audit undert aken to obtain 
legal advice. Unlike Upjohn's "questionable payments" 
episode, Southern Bell's need to comply with Commission 
regulation is a routine, continuing obligation, as is its 
self-monitoring toward that end. 

Because Southern Bell had an independent business 
need to monitor its activities accurately through the 
particular audits in question, as well as to obtain legal 
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counsel by informing itself thereby, the factual data 
created by those auditsand statistical analyses, as 
distinct from counsel's legal ' theories about them, are 
not privileged. 10 

* * * * 

Numerous cases have held that, where othe~ factors such 
as business goals led to 'creation of documents, the 
attorney-client and work product privileges are 
inapplicable. 

(Apx. A, p.3) In other words, the argument goes, Southern Bell has 

a business need to ensure regulatory compliance, the Investigative 

Audits at issue would:be helpful for that purpose, and thus the 

Commission will, after the fact, unilaterally imply a business as 

opposed to legal motive for these communications and strip them of 

all protection from discovery. 

Similarly, the Prehearing Order states: 

Internal audits are a routine vehicle for a regulated 
business ,to illform itself about its operations and to 
report ,about those operations to a regulatory agency. 
Those business docUments do not become privileged merely 
because ' non-routine developments require audits to be 
scheduled out ' of sequence or because the documents are 
handed over to an attorney. 

(Apx. B, p. 7) The Prehearing Order obviously speaks in this 

regard of audits in the generic sense. This completely ignores the 

evidence of record, however, as noted above, and fatally flaws the 

Commission's logic. 

The evidence is uncontroverted that the Investigative Audits 

would not have been performed but for the need for legal 

representation in the proceedings below. The April 3, 1991 and 

10 Note here again the Commission improperly injects a work 
product factor into its privilege analysis. 
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August 2, 1991 letters by Mr. Beatty, quoted above, are conclusive 

on this point. The affidavit with ~ r~spect to the KSRI Audit is 

further illustrative: 

The August, 1991 KSRI - Network customer Trouble 
Report Rate Audit ' was carried out solely because the 
legal department requested that it be' performed in 
connection with its 'representation of 'southern Bell 
Telephone and Telegraph Company in Docket No. 910163. 

(Apx. C, ! 7) 

Where "the communication would not have been made but for the 

client's need for legal advice services, " it is a privileged 

attorney-client communication. First Chicago Int'l v. United 

Exchange Co., Ltd., 125 F.R.D. 55, 57 (S.D.N.Y. 1989). Moreover, 

it is the intent of the client, rather than any intent implied by 

the commission, that controls this issue. S 90.502, Fla. stat. 

(1991) (Sponsor's Note, SUbsection one); cf. Rabin, 495 So. 2d at 

260 ("In determining whether a privileged attorney-client 

relationship exists, the primary focus is on the intent of the 

person claiming the privilege.") No claim by the Commission that 

Southern Bell could have used the Investigative Audits in a 

business sense to ensure regulatory compliance will change the fact 

that, under the only evidence of record; the Investigative Audits 

were motivated by the need for legal representation. 

The Prehearing Order attempts to buttress its claim that the 

Investigative Audits are business as opposed to legal documents by 

noting that the privilege protects communications only, not the 

underlying factual data. (Apx& B, p. 6) That, however, is 

precisely why the Investigative Audits are immune from discovery. 
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The Investigative Audits are not factual data, nor do they create 

factual data as claimed below. ,Th~ Investigative Audits are 

confidential communications to counsel concerning Southern Bell's 

factual data. At counsel's request, Southern Bell analyzed 

selected data and reported , the analyses in· the Investiqative 

Audits. These analyses are not discoverable even though the 

underlying data are. In re Grand Jury Subpoena puces Tecum, 731 

F.2d 1032, 1037 (2d Cir. 1984) (privilege applies to communications 

concerning facts even if facts are not confidential); In re 

Ampicillin Anti-Trust Litig., 81 F.R.D. 377,389 (D.D.C. 1978) ("In 

order for the privilege to apply the client's communications must 

be made with the intention of confidentiality • • it is not 

necessary that the information be confidential."). 

For example, in United states v. Moscony, 927 F.2d 742 (3d 

Cir. 1991), cert. denied, 111 S. ct. 2812 (1991), discovery was 

sought concerning a communication between attorney and client. The 

privilege was disputed because the communications simply concerned 

non-confidential office procedures. The Third Circuit disagreed. 

Though the office procedures (which were at issue in the case) were 

discoverable, the client's communication·to the attorney concerning 

the procedures were not. Here, of course, Southern Bell's data are 

analogous to the office procedures which are discoverable, though 

communications concerning them are not. 

Southern Bell's factual data have been Subject to extensive 

discovery and remain so. It ha.s been subj ect to extensive 

discovery, and remains thus. It is only the Investigative Audits, 
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confidential communications about the factual data, that are 

privileged. No facts are being withheld. Application of the 

privilege in these circumstances is routine, and in fact leaves 

Public Counsel no worse off than had the communications never been 

made in the first instance. ~ Up1ohn, 449 U~S. at 395. 

B. 	 Far Prom Being In The Public Interest, The Rulinq Below 
will seriously Impair A corporation'. Effort. To J!:nsure 
Regulatory compliance. 

Contrary to the Commission's statements concerning the public 

interest, abrogating the attorney-client privilege as the ruling 

below does will work against the public interest, by discouraging 

full and frank communication between client and attorney. 

For legal representation to be effective, the client must be 

free to disclose all facts, favorable and unfavorable, without fear 

of the communication being used against him. Upjohn, 449 U.S. at 

389, 393 n.2; ~ also Fisher, 425 U.S. at 403; First Chicago 

International v. united Exchange Co., Ltd., 125 F.R.D. 55, 56 

(S.D.N.Y. 	 1989). As stated in Fisher: 

As a .practical matter, if the client knows that damaging 
information could more readily be obtained from the 
attorney following disclosure thanFfrom himself in the 
absence of disclosure, the client would be reluctant to 
confide in his lawyer and it would be difficult to obtain 
fully informed legal advice. 

Fisher, 425 U.S. at 403. 

Modern businesses need effective legal advice in order to 

ensure compliance with the vast array of governmental regulation. 

However, limiting the privilege as was done below, by holding that 

all communications with counsel concerning regulatory compliance 

- 27 ­



are discoverable, will have a particularly troublesome impact on 

large businesses, the very entities that we most want to be in 

regulatory compliance. up10hn, 449 U.S. at 390. As noted by the 

Supreme Court: 

The narrow scope given the attorney-client privilege by 
- the court below • • • threatens to limit the valuable 

efforts of corporate coUnsel to ensure their client I s 
compliance with the law. In light of the vast and 
complicated array of regulatory legislation confronting 
the modern corporation, corporations, unlike most 
individuals, constantly go to lawyers to find out how to 
obey the law, particularly since compliance with the law 
in this area is hardly an instinctive matter. 

Upjohn, 449 V.S. at 392 (citations omitted). Accordingly, any 

change to the privilegels "application should consider the 

detrimental effect on the free flow of information from client to 

attorney, to gauge accordingly the impact on companies' ability to 

obtain effective legal counsel. This concept has been stated thus: 

Would application of the privilege under the 
circumstances of this particular case foster the flow of 
information to corporate counsel regarding issues about 
which corporations seek legal advice. 

First Chicago, 125 F.R.D. at 57 (citing John E. Sexton, A post-

Upjohn Consideration of the Attorney Client Privilege, 57 N.Y.V.L. 

Rev. 443, 449 (1982). If the answer is~yes, the privilege should 

apply. If the answer is no, then the document at issue would have 

been created anyway as a business as opposed to legal document. 

The answer in this case is clear. If Southern Belli s 

communications with counsel are to be subject to disclosure simply 

because they could assist in ensuring regulatory compliance, 

Southern Bell will be less likely to communicate with counsel on 

that subject. In all likelihood, the Investigative Audits would 
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never have been created if Southern Bell's counsel had known they 

would be disclosed to the very parties who had initiated 

proceedings against which Southern Bell's counsel was defending. 

What the Commission sees as being in the public interest in this 

particular case would create" a Pandora's Box·' in the future for 

counsel representing regulated companies: (1) request the 

information and risk disclosure; or (2) do nothing and hope the 

information was not necessary to assist in the litigation. One 

result i s certain - there would be no increase in communication 

concerning regulatory compliance. 11 Simply put, the decision below 

is the wrong one from a public interest1l standpoint. 

C. , The Commission Should Have Applied A Facially Neutral 
statute l section 90. 5020t the Florida Evidence Code. In 
-Failing to Do 'So, It violated The EqUal Protection Clause 
,otthe Fourteenth Amendment to the united states 
Constitutions. 

The Commission violated Southern Bell's equal protection 

rights when it admittedly restricted the scope of Southern Bell's 

attorney-client privilege based on Southern Bell's status as a 

regulated company. 

11 As noted above, there is no detriment to Public Counsel 
or the Commission from such a ruling. The data continue to exist, 
and they_are no worse off than had Southern bell not perforllled its 
own data analysis in the first place. See Upiohn, 449 U.S. at 395. 

U The Commission's citation to its public interest motive 
is incorrect in another more fundamental respect. The Legislature , 
has announced its view that the public interest is served by S 
90.502. There is simply no authority for the Commission to 
SUbstitute its own view of the public interest for that of the 
Legislature. 
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Southern Bell is afforded the privilege to refuse to disclose 

attorney-client communications under section 90.502 of the Florida 

statutes. That section is facially neutral. On its face, it 

applies equally to all parties sub; ect to its terms. The term 

"client" is defined to inclUde "any person", public officer, 

corporation, association, or other organization or entity, either 

public or private, who consults a lawyer for the purposes of 

obtaining legal services." The Commission, however, has by fiat 

admittedly narrowed th~ scope of protection to which Southern Bell 

would otherwise be entitled under section 90.502 simply by virtue 

of the fact that Southern Bell is a regulated company. 

The Prehearing Order, for example, noted that, as in 

Consolidated Gas, . Southern Bell is a regulated company. 

Accordingly, the Prehearing Order discards the statute and Upjohn 

in favor of a narrower view based solely upon Southern Bell's 

status as a regulated company: 

Here, too, as in consolidated, the context is one in 
which the continuing obligation .of this commission to 
regulate .and . to protect the public interest and the 
recipr'ocalresponsibilitiesof Southern Bell to comply 
with that regulation, makes Southern Bell's claim that 
its audit~ and statistical analyses~were solely for the 
purpose of getting legal advice. hypertechnical rather 
than Substantive. 

(Apx. B, p.6) The full Commission's Order agreed that the 

privilege would apply differently to Southern Bell based on its 

status as a regulated company: 

The Order also noted that a simple analogy with 
Upiohn Co. v. united states, 449 U.S. 383, 66 L. Ed. 2d 
584, 101 S. ct. 677 (January 13, 1981), is not 
dispositive where no regulated monopoly utility was at 
issue there. 
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(Apx. A, p.3) In so doing, the Commission has violated the 

constitutional guarantee of equal pro~ection. 

The Equal Protection Clause of the Fourteenth Amendment to the 

united states Constitution prohibits the unequal administration of 

a facially neutral statute. E & T Realty v, stOricklaDd, 830 F.2d 

1107,1112 n.5 (11th Cir. 1987), cert, denied, 485 U.S. 961 (1988). 

As stated by the United states Court of Appeals for the Eleventh 

Circuit: 

The unlawful administration by state officers of a 
state statute fair on its face resulting in application 
to those who are entitled to be treated alike, is not a 
denial of equal protection unless there is shown to be 
present in it an element of intentional or purposeful 
discrimination. 

* * * 
Unequal administration of facially neutral 

legislation can result from either misapplication (i.e., 
departure from or distortion of the law) or selective 
enforcement (i.e. correct enforcement in only a fraction 

° of cases). In either case, a showing of intentional 
discrimination is required. 

E & T Realty, 830 F.2d at 1113; see also st. Johns North utility 

Corp. v. Florida Public Service Comm'n, 549 So. 2d 1066, 1069 (Fla. 

1st DCA 1989); Amos V, Department of Health and Rehabilitatiye 

Servs., 444 So. 2d 43, 47 (Fla. 1st DCA 1983). Intentional and 

purposeful discrimination in unequally applying a facially neutral 

statute exists where defendants' conduct is "deliberately based on 

an unjustified, group-based standard." E & T Realty, 830 F.2d at 

1114. 

section 90.502 is facially neutral. Whether or not it could 

have, the Legislature declined to permit differential application 
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· 
-
of the statute based upon the parties' status as regulated 

companies. Accordingly, Southern 'Bell is entitled to have the 

statute applied to it as to any other, non-regulated company. ~ 

Metropolitan Life Ins. Co. y. Ward, 470 U.S.' 869 (1985); Louis K. 

Liggett Co. y. Lee, 288 U.S. ' 517, 536 (1933) (corporations are as 

much entitled to equal protection under the law as are natural 

persons). 

D.The Investigative Audits, Prepared Solely For Purposes Of 
, The Legal proceedings Below,Are Protected From Discovery 
Under The Work Product Doctrine. 

Materials prepared in anticipation of litigation by or for a 

party or its representative are qualifiedly protected from 

discovery. Rule 1.280(b) (3), Fla. R. Civ. P. Thoug~ existing data 

are not protected, materials selected from a larger group of data 

and meaningfully assembled (e.g. the Investigative Audits) are 

protected if done in anticipation of litigation. In re 

International Sys. & Control Corp. Sec. Litig., 91 F.R.D. 552, 561 

(S.D. Tex. 1981), vacated on other grounds, 693 F.2d 1235, 1238 

(5th Cir. 1982) (appellate court reversed prder requiring production 

of work product and stated documents in special review binders were 

clearly work product). Protected work product can be generated by 

either the attorney or the client. International Sys., 91 F.R.D. 

at 556. 

The work product privilege from discovery can be overcome only 

by a showing that the party seeking discovery has need of the 

material and is unable without undue hardship to obtain the 
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substantial equivalent. ~. The policy behind the doctrine has 

been stated thus: 

[O]ne party is not entitled to prepare his case through 
the investigative work product of his adversary where the 
same or similar information is available through ordinary 
investigative ' techniques ,and discovery procedures. 

Dodson v, Purcell, 390 So. 2d 704, 708 (Fla. ~980). 

The instant dispute with respect to the work product doctrine 

centers on two issues. First, the Commission claims the 

Investigative Audits were not prepared in anticipation of 

litigation because there was a business motive for their creation. 

This argument is identical to the Commission's attorney-client 

argument. Second, the Commission claims Public Counsel has met its 

burden of showing an inability to obtain the substantial equivalent 

without undue hardship. The Commission erred in both respects. 

1. 	 The Investiqative Audits were prepared for purposes
of theproceedinqs below. 

To reiterate, the uncontroverted evidence is that the 

Investigative Audits were prepared specifically at counsel's 

request in connection with defense of the proceedings below and 
, 

that is the sole reason for their existence. They would not have 

been performed and communicated to counsel but for the litigation. 

~ Anchor National Fin. Servo y. Smeltz, 546 So. 2d 760, 760-61 

(Fla. 2d DCA 1989) (work product established based on unrefuted 

affidavits). Nevertheless, the Commission held that other, 

business factors (Southern Bell's need to monitor and 

"troubleshoot" operations) led to the creation of the Investigative 
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Audits and thus they were not prepared in anticipation of 

litigation: 

Southern Bell's obligation to conform its operations to 
such regulations as Rule 25-4.110(2), F.A.C. is · not 
extraordinary, .' it .is a routine aspect of its regulated 
business. Whatever audits need to be done in order to 
troubleshoot its. operations are part of .that business 
routine, even though they may have additional functions 
such as aiding in the giving of legal advice. 

(Apx. B, p.8).u In other words, if the commission cannot find a 

business motive, it will imply one, stating that Southern Bell 

should have done the Investigative Audits for business purposes. 

The Commission attempts to characterize the Investigative 

Audits as "dual motive" documents because there is authority to the 

effect that regular investigations, audits or incident reports, 

motivated as much by a desire to correct a problem as to prepare 

for litigation, are not protected work product. See Airocar, Inc. 

v. Goldman, 474 So. 2d 269, 270 (Fla. 4th DCA 1985) (bus driver 

reported all incidents to company, which would then decide if 

further investigation warranted; initial report for routine 

business purpose); united states v. El Paso Co., 682 F.2d 530,543 

(5th eire 1982), cert. denied, 466 U.S. 944 (1984) ("tax pool 
.. 

analysis" concerning potential impact of litigation on company's 

tax liability motivated by desire to conform accounting procedures 

to securities laws); Soeder y. General Dynamics Corp., 90 F.R.D. 

253, 255 (D. Nev. 1980) (defendant had dual motive of preparing for 

u It should be noted that the myriad of audits regularly 
conducted by Southern Bell of its . data are and have been subj ect to · . 
discovery. It . should also be noted that there is absolutely no 
requirement, anywhere, that Southern Bell perform the Investigative 
Audits at issue here. 
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litigation and improving its product and thereby saving lives); 

Galam,bus y. Consolidated Freightways-corp" 64 F.R.D. 468, 472 

(N.D. Ind. 1974) (statement from driver taken pursuant to ICC 

regulations). None of these cases apply here. 

Soeder both demonstrates the principle the commission 

attempted to apply and why that principle should not apply herein. 

In Soeder the defendant plane manufacturer prepared in-bouse 

accident reports after every aircraft accident. In addition to 

anticipating litigation, the company testified that the reports 

were motivated in part: 

• • • because of a desire by Defendant to constantly 
improve its product, thereby saving lives and guarding 
against adverse pUblicity and the detrimental economic 
consequences which may flow from repeated crashes of 
their aircraft. 

Soeder, 90 F.R.D. at 255. For Soeder to apply here, then, there 

would have to be evidence that the Investigat~ve Audits were 

motivated at least in part by some business concern. There is 

none. The only evidence is that the Investigative Audits were 

motivated solely by the need for legal representation in the 

pro.ceedings below, 14 and the Commission's attempts to imply a dual 
~ 

motive where one does not exist do not take the Investigative 

Audits outside the scope of work product. 

The Commission also attempts to support the ruling that the 

Investigative Audits are not work product by noting that they 

14 The Court will note that the addressee of the 
Investigative Audits, Southern Bell's in-house counsel, is of 
record and has taken the lead role in the proceedings beloW. In 
addition, he is also counsel of record in this appealA 
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contain no "attorney" work product such as counsel's mental 

impressions or legal opinions. However, that is as it should be. 

The Investigative Audits were created by Southern Bell, not the 

attorney, and indicate counsel's "opinion" work product only to the 

extent indicated through counsel's direction~' To the extent, 

however, that the Commission bnplies that factual work product 

prepared by the client does not fall within the work product 

doctrine, the Orders are clearly in error. ~ International 

Systems, 91 F.R.D. at 556; Rabin, 495 So. 2d at 262. 

2 • There has been no showing of an inability to obtain 
the substantial eauivalentwithout undue hardship. 

The proceedings below will necessarily involve analyses of 

various Southern Bell data. Since Public Counsel initiated the 

proceedings prior to Southern Bell's attorneys ever requesting that 

the Investigative Audits be performed, Public Counsel must have 

intended to perform its own analyses of such data. Public Counsel 

has access to all of Southern Bell's underlying data. How is it, 

then, that Public Counsel can no longer perform its own audits of 

Southern Bell's data? The answer, of cdurse, is that it can. It 

simply wants Southern Bell's analyses as well and the insight this 

would give into counsel's thoughts and plans. 

It should be remembered that the Investigative Audits are not 

mere clerical tabulations. These are Southern Bell's analyses of 

data that go to crucial matters at issue in the proceedings below 

that were performed for Southern Bell's counsel. Public Counsel 

certainly should do its own analysis of that data in order to carry 
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its burden. It has no need to scavenge Southern Bell's attorney­

client privilege and work product protected documents. 

The evidence of record, by persons with personal knowledge, is 

that the data analysis in the Investigative Audits can be 

replicated using certain ideritified Southern Bell records and a 

mainframe computer. It is routine in complex litigation for the 

parties to conduct their own audit of the opponent's data. Where 

the data are difficult to access or understand, records custodian 

depositions are the standard means to resolve the problem. 

Public Counsel has not tried the standard practice. Instead, 

Public Counsel simply submitted an affidavit, not even made on 

personal knowledge, which states in essence: 

1. 	 Southern Bell maintains computerized processing of its 
customer trouble reports; 

2. 	 Southern Bell audits its processing of customer trouble 
reports; 

3. 	 Computers are necessary to audit the data; 

4. 	 It would be a SUbstantial effort for Public Counsel to 
perform its own audit of the data; 

5. 	 It would be almost impossible to analyze All trouble 
reports (which assumes that Southern Bell audits all 
rather than a statistical sampling of its reports); and 

6. 	 The computer data (already produced) and the computer 
system necessary to audit the data are under Southern 
Bell's control and cannot be obtained elsewhere. 

(Apx. J) This affidavit is erroneous in several respects, which is 

not surprising since it is based on speculation. 

First, it would obviously be a substantial undertaking to 

analyze each of the trouble reports received by Southern Bell, 

though Public Counsel is clearly entitled to do so if it so 
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desires. More appropriate, however, would be a statistical 

sampling based upon an audit protocol-to be determined by Public 

Counsel. Southern Bell, for purposes of the litigation, created 

its own audit protocol and analyzed the data as it saw fit. Public 

Counsel should be required to do the same rather than simply 

relying on Southern Bell's work product. United States y. pavis, 

131 F.R.D. 391, 406 (S.D.N.Y. 1990), reconsideration granted in 

~, 131 F.R.D. 427 (S.D.N.Y. 1990); In re LTY Sec. Litiq., 89 

F.R.D. 595, 613 (N.D. Tex. 1981). 

Second, the affidavit misses the mark in stating that the data 

and the computer systems necessary to analyze the data are within 

Southern Bell's sole possession. The data have already been 

produced. If Public Counsel needs additional data, the discovery 

rules remain available. Moreover, as noted in interrogatory 

responses, the data can be analyzed on any mainframe computer. 

(Apx. I) It strains credulity for Public Counsel to suggest that 

the State of Florida does not have access to a mainframe computer. 

- Obviously, then, Public Counsel could conduct its own analysis 

of Southern Bell's data. The question be~omes, then, would this be 

an undue hardship? The answer is no. The law 'in Florida is clear 

that bare assertions of undue hardship are inappropriate. There 

must be specific explanations and reasons. North Broward Hasp. 

pist. v. Button, 592 So. 2d 367 (Fla. 4th PCA 1992); state Farm 

Hut. Auto. Ins. v. LaForet, 591 So. 2d 1143 (Fla. 4th DCA 1992). 

Given Public Counsel's flawed affidavit, there is nothing more than 

a bare assertion of undue hardship here. 
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The most that can be even implied credibly from Public 

Counsel's affidavit is that it would take substantial time and 

expense for Public Counsel to do its own analysis of the data. Of 

course, Public Counsel must have contemplated doing its own 

analysis when it initiated these proceedings. Moreover, the law in 

Florida is clear that costs of discovery do not constitute an undue 

hardship. Publ!x Supermarkets. Inc. v. Kostrubank, 42~ So. 2d 52, 

53 (Fla. ~st DCA ~9a2); see Un! ted States v. Chatham City Corp" 72 

F.R.D. 640, 644 (S.D. Ga. ~976) (The cost or inconvenience of 

discovery is not sufficient to meet the undue hardship standard). 

Southern Bell has or is willing to provide its data to Public 

Counsel. Public Counsel should thus be required to carry its own 

burden and conduct its own analysis of the data, rather than 

capitalizing on Southern Bell's trial preparation efforts. 

E. 	 The Commission Erred by Iqnoring Uncontroverted EVidence 
and Ruling that the ,Panel Recommendations vere composed 
Entirely of Business as Opposed to Legal communications. 

The Panel Recommendations contained two types of information. 

The first type of information (contained on the left hand side) 

relates to the identity of individuals disciplined by Southern 

Bell. Southern Bell no longer has objection to producing this 

information and in fact, has contemporaneously offered to produce 

copies of the Panel Recommendations with privileged excerpts 

described below redacted. Public Counsel, in fact, already has 

many of the names of the individuals at issue. The second type of 

information contained in the Panel Recommendations are excerpts 
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taken from interviews with Southern Bell employees taken under the 

direction and control of Southern. Bell's in-house counsel and 

undertaken solely for the purpose of advising Southern Bell in this 

proceeding, as well as from counsel's summaries and imp~essions of 

those interviews. These interviews of the em~ioyees taken under 

the control and guidance of Southern Bell's in-house counsel to 

provide legal advice to Southern Bell are clearly privileged under 

the attorney-client privilege and work product doctrine. The 

inclusion of this information in the Panel Recommendations drafted 

by Southern Bell management who kept this information confidential 

does not destroy the privilege. 

As set forth above, information obtained by in-house counsel, 

including the interviews of corporate employees, falls squarely 

within the principles announced in Upjohn. In addition, counsel's 

notes and swnmaries of the employee interviews are privileged. 

These counsel's notes not only disclose substantive attorney-client 

communications but also disclose counsel's mental impressions, 

which are sacrosanct under the work product doctrine. Upjohn, 449 

u.S. at 440-01. Every effort must be made to avoid disclosing both 
~ 

the statements and counsel's thoughts and mental impressions. lQ.; 

Fla. R. civ. P. 1.280{b) (3); Rabin, 495 So. 2d at 262. 

The Commission ruled that the Panel Recommendations were 

business documents because Southern Bell's need to ensure 

regulatory compliance purportedly strips the documents of any 

protection for discovery. This argument should be rejected for the 

same reasons as set forth above. 
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The Commission also ruled that these documents were business 

documents subject to full discoverybec~use they had been disclosed 

to certain management employees who needed to know the information. 

The PrehearingOfficer concluded that the managers' "need to know" 

basis related more to the "business matter of. possible employee 

discipline" than to the need for legal advice (Apx. B, p. 9). As 

stated by the united states Court of Appeals for the Second Circuit 

in Grand Jury, communications to an attorney for purposes of 

seeking a legal opinion remain privileged, even though that same 

information is subsequently utilized for a business purpose. The 

communication remains privileged and immune from discovery. In re 

Grand JUry Subpoena, 731 F.2d at 1037. The portion of the 

documents sought to be protected from discovery by Southern Bell 

are so privileged. Southern Bell is willing to produce the 

portions of the documents for which a colorable argument could be 

made that they were created for business purposes, i.e., the names 

of employees·whom Southern Bell disciplined. The excerpts of the 

confidential interviews under the control and direction of in-house 

counsel and excerpts of counsel's view of these interviews, 

however, remain privileged, and southern~Bell should be allowed to 

redact these privileged communications. 

Southern Bell is only seeking to protect those portions of the 

Panel Recommendations that contain privileged information. The 

privileged nature of the interviews with Southern Bell's employees 

is not destroyed by making the confidential communications 

available to corporate employees who need them for business 
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purposes. In James Julian, Inc. y. Raytheon Co., 93 F.R.D. 138 (D. 

Del. 1982), the district court consiaered whether a defendant 

corporation's internal business use of privileged documents, and 

the information contained herein, was tantamount to a failure to 

maintain confidentiality thereby stripping the" communications of 

their privileged status. In that case, the documents were indexed 

and placed in files where they were available to corporate 

employees who needed them. The opposing party insisted that making 

confidential communications available to corporate employees for 

business purposes waived any immunity from discovery. The court 

disagreed, noting that it is "only when facts have been made known 

to persons other than those who need to know them that 

confidentiality is destroyed. n James Julian, 93 F.R.D. at 142. 

The evidence is uncontroverted that the portions of the Panel 

Recommendations referring to confidential communications between 

Southern Bell employees and its in-house counselor's agents were 

only disseminated to those managers who needed such information. 

The Prehearing Order in essence creates an ~ hoc rule that 

privileges are destroyed any time a dqcument is shared with a 

corporate employee who has a need to know. To the contrary, as 

James Julian makes clear, it is only the dissemination of 

confidential communication to those without a need to know that 

destroys the privilege. Thus, recitation in the Panel 

Recommendations of portions of privileged material does not destroy 

that privileged status of that material, and the portion of the 

Panel Recommendations at issue is protected for discovery. 
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Counsel bas a duty to its client to disclose information that 

could affect on going operations. There is simply no basis for 

requiring counsel to chose between satisfying its .duty to 

communicate with its clients and maintaining the confidentiality of 

attorney-client communications'~ Therefore, the .Commission erred in 

ruling that the excerpts of the confidential and privileged 

communications contained in the Panel Recommendations must be 

produced. 

The interviews of the employees by counselor counsel's agents 

are clearly protected under both the attorney-client privilege and 

work product doctrine. The documents memorializing these 

interviews are also privileged, especially the summaries of the 

interviews by counsel, as these reveal counsel's mental thoughts 

and impressions which are absolutely not discoverable. Fla. R. 

civ. P. 1.280(b) (3). Public Counsel bas not shown an inability to 

obtain the s:ubstantial equivalent of the portions of the Panel 

Recommendations containing information protected by the work 

product doctrine without undue hardship. 

Southern Bell is willing to produce~the portions of the Panel 

Recommendations which list those employees who have been 

disciplined by Southern Bell as a result of Southern Bell's 

internal interviews. Public Counsel, therefore, is free to depose 

and otherwise question these employees as to the reasons for their 

discipline. In fact, Public Counsel has already deposed many of 

them. The only information Public Counsel could garner from the 

Panel Recommendations which could not be discovered by depositions 

- 43 ­



of disciplined employees would be the excerpts of counsel's notes 

on interviews with employees which reveal counsel's mental 

impressions, conclusions, and opinions concerning the interviews, 

information which absolutely cannot be discovered. Fla. R. civ. p. 

1.2S0(b)(3). 

Public Counsel should be forced to conduct its own depositions 

of the discipline witnesses, rather than seeking to discover 

Southern Bell's internal thought processes of its attorneys. 

Southern Bell should not be forced to reveal those portions of 

the Panel Recommendations which contained privileged information, 

and the Commission erred in ordering the production of unredacted 

copies of Panel Recommendations. 

CONCLUSION 

Southern Bell, like any business, communicates in confidence 

with its attorneys. When proceedings are brought against southern 

Bell, such communication should be open and frank with respect to 

all aspects of the allegations at issue. In this case , it is 

perhaps expedient for the Commission, an~administrative agency, to 

order disclosure of the information communicated to Southern Bell's 

counsel because its existence has been disclosed in a well­

publicized proceeding. That expedience has a price. The next time 

legal proceedings are brought against a regulated company, the 

information will not be communicated and will not exist. The 

purpose behind the attorney-client privilege, open and frank 

communication with counsel, will have been sacrificed for 
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expedience in this particular administrative proceeding. That 

price is too high and this Court should not allow it. 

For the reasons stated, the Investigative Audits and Panel 

Recommendations at issue are protected from discovery Under both 

the attorney-client privileg~ . and the work pr~duct doctrine. In 

its attempt to articulate a factual basis to vitiate the protection 

from discovery, the commission has not only misconstrued the law, 

it has ignored the uncontroverted evidence in the record · and 

supplied its own views on how Southern Bell should communicate 

concerning its response to proceedings initiated against it. In so 

doing, not only has the Commission erred, it has created a 

precedent which, if not overturned, will vitiate the privilege and 

drastically alter the means by which Florida businesses can avail 

themselves of legal representation. This Court should set aside 

the Commission's erroneous and harmful order. 

Respectfully submitted, 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMIS~If~~;';:u;~~~;;'£il"~lQ; 
, . l.,",ln'V~ c.. F.\i. 

In Re: Petition on Behalf of ) 
Citizens of the State of Florida ) 
to Initiate Investigation into ) 
the Integrity of SOUTHERN BELL ) 
TELEPHONE AND TELEGRAPH) 
COMPANY'S Repair service) 
Activities and Reports. ~ 

=-~--------~--~----~----)In Re: Comprehensive Review of ) 
the Revenue Requirements and) 
Rate Stabilization Plan of) 
SOUTHERN BELL TELEPHONE AND) 
TELEGRAPH COMPANY. ) 

--------------------------~--)In Re: Show cause proceeding ) 
against SOUTHERN BELL TELEPHONE ) 
AND TELEGRAPH COMPANY for) 
misbilling customers. ) 

~--------------~--~--~----)In Re: Investigation into) ' 
SOUTHERN BELL TELEPHONE AND) 
TELEGRAPH COMPANY'S compliance) 
with Rule 2S-4.~~0(2), F.A.C., ) 
Rebates. ) 

--------------------------------) 


DOCKET NO. 910163-TL 

EiQ R2C::.il.:"T02Y-A.T:::....t 
MEMl 	LEC4.L 

FlXLFED I ~.-
DOCKET NO. 920260-TL 

DOCKET NO. 900960-TL 

DOCKET NO. 910727-TL 
ORDER NO. PSC-93-0292-FOF-TL 
ISSUED: 02/23/93 

The following Commissioners participated ~n the disposition of this 
matter: 

J. 	TERRY DEASON, CHAIRMAN 
THOMAS M. BE.A.RlY 
. SUSAN F. CLARK 
LUIS J. LAUREDO 

JULIA L. JOHNSON 

FINAL ORDER DENYING IN PART AND GRANTING IN PART SOUTHERN BELL 

TELEPHONE AND TELEGRAPH COMPANY'S MOTION FOR 


REVIEW OF ORDER NO. PSC-93-01S1-CFO-TL 


BY THE COMMISSION: 

Order No. PSC-93-015 1 ~CFO-TL (Order) issued by the Prehearing 
Officer on January 28, 1993, granted Public Counsel' s motions f or 
an in-camera inspection of certain documents and Motion's To Compel 
Southern Bell to produce those documents for discovery. The 
documents at issue comprised the following: 

APX. A 
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" 

1. 	 (Internal Audit) CUstomer Adjustments - Loop Operations 
System (L~OS) Significant Adverse Findings. 

:2. 	 (Internal Audit) Mecha~ized Adjustments - Mechanized Out 
of Service Adjustments (MOOSA) - Florida Significant
Adverse Findings. 

3. 	 (Internal Audit) Key Service Results Indicator (KSRI) _ 
Network customer Trouble Rate Significant Adverse 
Findings. 

4. 	 (Internal Audit) PSC Schedule II Significant Adverse 
Findings. 

5. 	 (Internal Audit) Network Operational Review.' 

6. 	 Panel recommendations regarding craft discipline. 

7. 	 Panel recommendations regarding paygrade 5 and below 
discipline. 

Southern Bell filed a Motion For Review of the Order on 
February 5, ' 1993, to which Public Counsel filed a Response and 
opposition on February 12, 1993. 

The appropriate standard to be applied is the legal standard 
for a motion for reconsideration. Order No. 25483 issued December 
17, 1991. Southern Bell must establish, therefore, that the 
Prehearing Officer made an error of fa~t or law in her decision 
that requires that the full Commission reconsider her decision. 
Diamond Cab Co. of Miami v. King, 146 So. 2d 889 (Fla. 1962) i 
Pingree v. Quaintence, 394 So. 2d 161 (Fla. 1st DCA 1981). with 
the exception of a corrected identification of an internal audit, 
this standard has not been met in Southern Bell's Motion for Review 
of order No. PSC-93-0151-CFO-TL. 

Southern Bell argues that the attorney-client privilege 
applied to the above internal audits under either the broad or 

As indicated in Southern Bell's Mction For Review at ,44, 
the Network Operational Review was erroneously referred to as a 
"statistical analysis". Though the Motion For Review is otherwise 
denied, it is granted as to the limited issue of correcting this 
error. 
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'- ' 

narrow views of the privilege articulated in the Consolidated Gas 
Supply · Corporation, 17 F.E.R.C., 163, 048 (December 2, 1981),
opinion. 

While that opinion does initially discuss different approaches 
based on the issue of when attorney advice to the client . is 
privileged, the larger issue of how to apply the privilege in 
general is implicated as well. Not only does that opinion speak to 
the "continuing obligation" and "duty to protect the public" which 
a regulatory agency must take into account, but the actual method 
of applying the attorney-client privilege does so as well. Thus, 
rather than grant sweeping coverage of . the privilege, the 
Consolidated judge elected to avoid "an overly broad corporate 
information shield in theory as well as in fact by allowing for 
excision of a document to permit discovery only of factual 
matters." (Citations omitted.) . Moreover, I'[s]imilar conclusions 
apply with regard to work product. II (Citations omitted). '163,048, 
at p. 65,237. 

In contrast, it is just such sweeping coverage of both 
privileges which Southern Bell seeks. Thus, on page 2 and pages 8 
through 9 of the Order, the Prehearing Officer noted Southern 
Belli s admission that no actual attorney-client or work-product 
material is apparent on the face of any of these documents. In 
effect, under the Consolidated approach, there is nothing that has 
to be excised in order to make these documents discoverable. This 
Commission finds no error of fact or law in the Order, where the 
Prehearing Officer declined to create the overly broad corporate 
information shield which Southern BelP s theory of "privileged 
investigation" would encompass. The Order also noted that a simple 
analogy with Upjohn Co. v. United States, 449 US 383, 66 L.Ed 584, 
101 S. ct. 677 (January 13, 1981), is not dispositive where no 
regulated monopoly utility was at issue there. 

Moreover, the Prehearing Officer did not err in rejecting 
Southern Bellis claim that its in-house audits and panel 
recommendations on discipline were undertaken solely to obtain 
legal advice and would not otherwise have been initiated. Southern 
Bell itself relates such activities to the need to find improper 
acts and to correct them. Motion For Review, p. 23. Nume r ous 
cases have held that, where other factors such as business goals 
led to the creation of documents, the attorney~clieht a nd work 
product privileges are inapplicable. See, e.g' First ChicagoL 

International v. United Exchange Co. ( Ltd., 125 F.R.D . 55, 57 
(S.D.N.Y.) (1989) (Communication between a corporate employee and 
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" 

corporate counsel will only be subject to the privilege if the 
communication would not have been made but for the" pursuit of legal 
services. "); Soeder v. General DYnamics Corp., 90 F.R.D. 253 (U. S. 
D. C. Nov. 1980) (in-house report prepared in anticipation of 
~itigation, but also "m<?tivated by the company's goals of improving 
~ts products, protect~ng future passengers and promoting its 
economic interests" was not privileged as work product). See. also 
Order, p. 7, n. 4. -- --­

In view of the above cited cases, Southern Bell has not 
identified error of fact or law in the Order. The prehearing 
officer held that documents admittedly containing neither attorney­
client nor work-product material as such were not privileged as 
part of an investigation where, as to the audits, they were created 
to find problems and correct them and, as ' to the panel 
recommendations, they were formulated to discipline employees. 
That they were also of use in formulating legal advice . and were 
provided to corporate counsel would not, under a narrow view of the 
attorney-client and work-product privileges, make them 
undiscoverable, privileged documents. 

Finally., where Southern Bell's teams of auditors, systems 
staff, statistical staff and network staff took some seven months 
to analyze the business operations under investigation, the 
prehearing officer did not err in accepting Public Counsel's 
representation that Public counsel could not replicate an 
equivalent analysis. 

Southern Bell's control of its complex computer system and the 
customer data on which the audits were based provided a rationale 
for overcoming the work-product privilege as to these audits even 
were the privilege found to apply. Indeed, the prehearing 
officer's finding reflects the fact that the work-product doctrine 
provides a qualified, rather than absolute, privilege. 
Consolidated, supra, at p. 65,238. 

Therefore, because Southern Bell has not established that 
Order No. PSC-93-0151-CFO-TL contains any error 
(other than the minor technical error corrected at 
this commission will not review that Order. 

in 
n. 

fact 
1, s

or 
upr

law 
a.), 

Based on the foregoing, it is, therefore, 

ORDERED by the Florida Public Service Commission that Southern 
Bell Telephone and Telegraph company's Motion for Review of Order 
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No. PSC-93-0151-CFO-TL is hereby denied in part and granted in 
part. It is further 

ORDERED that the title of th& dOCUlIlent identified in Order No. 
PSC-9J-0151-CFO-TL as "Statistical Analysis" be correctly 
identified as "Network Operational Review." 

By ORDER of the Florida Public Service Commission this 23rd 
day of February/ ~. 

STEVE TRIBBLE, Director 
Division of Records and Reporting 

RCB 

(S E A L) 

FINAL1.MRD 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service commission is required by Section 
120.59(4), Florida statutes,' to notify parties of any 
administrative hearing or judicial review of commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought . 

Any party adversely affected by the Commission's final action 
in this matter may request: 1) reconsideration of the decision by 
filing a motion for reconsideration with the Director, Division of 
Records and Reporting within fifteen (15) days of·the issuance of 
this order in the form. prescribed by .Rule 25-22.060 ,Florida 
Administrative Code; or 2) judicial review by the Florida Supreme 
Court in the case of an electric, gas or telephone utility or the 
First District Court of Appeal in the case of a water or sewer 
utility by filing a notice of appeal with the Director, Division of 
Records and Reporting and filing a copy of the notice of appeal and 
the filing .fee with the appropriate court. This filing must be 
completed within thirty (30) days .after the issuance of this order, 
pursuant to Rule 9.110, Florida Rules of Civil Procedure. The 
notice of appeal must be in the form specified in Rule 9.900 (a), 
Florida Rules of Appellate Procedure. 
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T"C'1",r~EONE A....'ffi TELEGR..~H COMP.rurY' , S 
compliance with Rule 25-4.110(2), 
F.A.C. 

OOca:'!' 
ORDER M
ISSUED: 

MO., 
O. 

01

910727-TL 
PSC-93-0 lSl-c':O-T!. 

/28/93 

ORan G~~\fTTNG PUBLIC COUNSn.' S MOTTONS FOR TN C.!l{EE..a. 
INSPECTION OF DOCUMENTS AND MOTIONS TO COMP;L 

This Order resolves questions raised by motions to compel 
filed bv Citizens of t.."1e State of Flo,rida ..("Public Counsel") and 
oPPositions filed in res.,ponse by 8ellSout.."1 Telecommunications, 
Inc., d/b/a Sout.."1ern Sell Telephone and Telrgraph Company 
(If Southern Sell") in the above-styled canso lidated dockets. ' 

The motions to compel and oppositions were filed as follows: 

Docket Mo. 920260-TL 

Citizens I First Motion To Compel And Request For In Camera 
Inspection af Doc~ents (Filed May 8, 1992) 

Southern 8ell Telephone and Telegraph Company's opposition To 
Public Ccunsel ' s First Motion To Com~el And Re~uest For In Camera 
Inspec~ion of Documents (Filed May 15, 1992) 

The Commission voted to c,::msolidated t~ese dockets an 
January 19, 1993. 

APX. B 




ORDER NO. ?SC-93-0151-C=O-TL 
DOC:<ET NO. 910163-TL 
DOCKET NO. 920260-TL 
DO~~ NO. 900960-TL 
DOCKET NO. 910727-TL 
PAGE 2 

Citizens I Supplement To Tlleir First Motion To Comnel And 
Request For In Camera Inspection Of Documents (Filed June i, 1992) 

.Southern Sell Telephone and Telegraph Company's opposition To 
Publ~c Counsel's Supplement To Public Counsel's First Motion To 
Compel And Request
June 15, 199 2 ) 

For In Camera Inspection Of Documents (Filed 

Docket No. 91016J-TL 

citizens' Motion To Compel And Request For Oral Argument 
(Filed April 8, 1992) . 

Sout.'1ern Sell Telephone lU1d Telegraph Company I s Opposition To 
Public Counsel's Motion To Compel And Request For Oral Argument 
(Filed April 15, 1992) 

citizens' Motion To Compel And Reques~ For In Camera 
Inspection Of Documents (Filed May 21, 1992 ) 

Southern Bell Telephone and Telegraph Company's Opposition To 
Public Counsell s Motion To Compel And Request For In Camera 
Inspection Of Documents (Filed May 28, 1992) 

(Citizens I) Motion T.9 Compel (filed July 18, 1992) 

Opposition Of Sout.'1ern Eell Telephone And Telegraph Company To 
Public Counsel's Motion To Compel (Filed July 30, 1992) 

Citizens' Motion To Compel (Filed July 20, 1992) 

Southern Bell Telephone And Telegraph Company's Opposition To 
Public Counsel's Motion To Compel (Filed July 28, 1992) 

citizens' Seventh Motion To Compel .~,d Request For In Camera 
Inspection Of Doc~ments (Filed July 23, 1992) 

Souther~ Bell Telephone .;nd Telegraph Company's Opposition To 
Public Counsel's Seventh Motion To Compel And Request For In Camera 
Inspection Of Documents (Filed August 4, 1992) 

citizens' Eighth Motion To Compel And Request For In Camera 
Inspection Of Documents And Expedited Decision (Filed August 21, 
1992 ) 
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Sou~~ern Bell Telephone And Telegraph Company's Opposition To 
Public Counsel's Eighth Motion To Compel And Request For In Camera 
Inspection Of Documents (Filed September 2, 1992) 

Citizens' Ninth Motion To Compel And Request For In Camera 
Inspection Of Documents And Expedited Decision (Filed October 8, 
1992) 

Southern Bell Telephone And Telegraph Company's Response Anc 
Memorandum In opposition To Public Counsell s Ninth Motion To Compel 
And Request For In Camera Inspection Of Documents And Expedited 
Decision (Filed October 20, 1992) 

An initial prehearing conference in which the above filings 
were discussed took place January 8, 1993. . In the following 
orehearing conference, held January 15, 1993, Commissioner Susan F. 
Clark, as Prehearing Officer, ordered Southern Bell to deliver the 
documents at issue in the above-listed pleadings for an in-camera 
inspection.scheduled on January . 21, 1993. 

The documents at issue comprise the following: 

1. 	 (Inter71al Audit) Customer Adjustments - Loop 
operations System (L~OS) Significant AdVerse Findings 

2. 	 (Inter71al .~udit) Mechanized" Adjust::nents - Mechanized out 
of service Adjustments (MOOSrl.) Florida Significant 
Adverse Findings 

J. 	 (Internal Audit) Key Service Results Indicator (KSRI) ­
Net~ork customer Trouble Rate Significant Adverse 
Findings 

4. 	 PSC Schedule 11 - Significant Adverse Findings 

s. 	 Statistical analysis 

6. 	 Panel recommendations regarding craft discipline 

7 . Panel recommendations regarding !?aygrade 5 and .- discipline 

8ased an a revie'.... of the legal authorities cited by the· 
parties, as more fully set out ~n this Order, and after ins~ection 
in ca~e~a of the documents at ~ssue, P~blic Counsel's Motions To 

http:P.lI,.GE
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Compel are granted. As discussed below, t.he documents are not 
privileged from discovery under ei~~er the at.torney-client
privilege or ~~e work-produc~ privilege. 

I. Audit And Statistical Analvsis Documents 

Communications between attorneys and their clients are 
shielded from discovery under Florida Rule of civil Procedure 
1.280(b) (1); ~, §90-502 Fla. Stat. The elements required for the 
privilege to be invoked include (1) a communication made in 
confidence, (2) by one who is a client, (J) seeking legal advice 
from an attorney, and (4) the communication is requested to be kept 
confidential and such privilege has not been waived. International 
Tel. & Tel. CO~. v. United Tel. · Co., 60 f.R.D. 177, 184-85 (M.D. 
Fla. 1973). The privilege has been held to apply to corporations. 
Unjohn v. United States, 449 U.S. 383 (1981). 

On page 8 of its opposition to Public Counsel's Seventh Motion 
To Compel, Southern Bell states that the documents at issue therein 
(audits/statistical analysis) 

"do not contain legal opinions oer se. Instead, these 
documents contain infor~ation that was provided to the 
attorneys for Southern Sell at their specific request to 
provide a legal opinion. Therefore, the pertinent factor 
in dete~ining whether the attorney-client privilege or 
work-oroduct doctrine or both acplyis not so much the 
snecif"ics of the documents themselves, but rather the 
circ~stances in which they were created l1 

• [e.s.] 

The in camera inspection conf irms what Southern Bell has 
already acknowledged; that discovery of these documents will not 
provide Southern Bell's litigation adve=saries with Southern Bell's 
attorneys' legal opinions, or for that matter, their work product; 
i.e., views of the evidence, witnesses, jurors, legal citations, 
proposed arguments, jury inst=uctions, diagrams or charts. 
Revnolds v. Hoff~an, JOS So. 2d 294 (Fla. Jd DCA 1974). The 
doc~men~s are devoid of suc~ material, as Southern Bell states. 
Oppositi=n To Seventh Motion To Compel, pg. 8. 

~!nstead, Southern Sell's more indirect theory is that these 
materials are privileged as attorney-client communications because 
thev were for~ulated as part of legal counsel's internal 
inv~stigation of t~e company's compliance with the Florida Public 
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Service Commission's (IICommission") rules and regulations for the 
purpose of giving legal advice. 

Affidavits are attached to Southern 8ell's opposition which 
recite fac~s relevant to this theory. In effect, the affidavits 
state that: 

1) the audits were carried out solely pursuant to a reauest 
by the Southern Bell's legal department, were- not 
other.·lise scheduled and would not otherwise have been 
perfor~ed. 

2) the audits were treated as privileged and only shown to 
Souther71 Bell's lawyers and certain members of the 
Internal Audit Depa~ent. 

Thus, ~~e question presented is whether these doc~ents are 
exempt from discovery as part of a privileged internal 
investigation under either the . attor:ley client or work-product 
privileges ". A number of relevant authorities establish that they 
are 'not exempt f~om discovery under the facts and circumstances of 
this case. 

A. Attornev-Client Privilecre 

In Upiohn Co . v. crnLted States,~449 US 383, 66 L.Ed 2d 584, 
101 S. C't.. 677 (January 13, 1981), the company's general· counsel 
investigated questionable payments made by company employees to 
foreign officials by means of questionnaires sent to the employees. 
The United States Supreme Court held the communications from the 
emclovees to the gen~ral counsel exempt from discover! under the 
attor~ey-client privilege, even though the employees were not part 
of the comcanv' s "control group". However, the Court noted that 
the privil'"ege" applied to communications, not to the underlying 
facts. 449 U.S. 395-6 

While Sout;;'ern 8ell analogizes di:::-ectly from crpionn to its 
claim of attorney-client privilege for its audits and statistical 
analYsis, consolidated Gas Supply Cor~oration, 17 F.E.R.C. ~63,048 
(D~c~mber 2, 1981), involving a r~gulated company, is more closely 
on ~Qint. Therein, the motions Judse found a nar~ow view of t;;'e 
privilege more appropriate to an administrative proceeding 
involving a regulated c=mpany: 
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It distinctly avoids ~ overly broad corporate 
in~o~ation shield ... 

Consolidated at p. 65, 239. 

In reaching that conclusion, the Consolidated opinion 
emphas ized the Federal Energy Regula tory Commiss ion's "duty to 
protect the public" and "continuing obligation" to determine the 
company's compliance with regulations. Thus, in the context of 
regulation, the narrow vieTH' of the privilege "best ensures 
effectuation of the pr i vilege by balancing interests deserving 
protection with the con£licting needs of all participants in order 
to obtain the truth." Conso 1 idat o d, at p. 65, 24.0. 

Here, too, as in Canso lidated, the context is one in Which the 
continuing obligation of this commission to regulate and to protect 
the public interest and the reciprocal responsibilities of Southern 
Bell to comply with that regulation, make Southern 8ell's claim 
that its audits and statistical analysis were solely for the 
purpose of getting legal advice hypertechnical rather than 
substantive. Southern Bell has a continuing obligation to comply 
with commission Rule 25-4.110(2), F.A.C. Where doubts about the 
compliance of its operations with regulatory requirements have 
arisen, Southern 8ell has an independent business need to 
accurately monitor those operations which predates, post-dates and 
coexists with the timing of any particular audit une.erta.,icen to 
obtain legal advice. GJllike Gpj oan ' s "questionable payments It 
episode, Southern 8ell's need to comply with Commission regulation 
is a routine, continuing obligation, as is its self-monitoring 
toward that ene.. 

Because Southern Bell had an independent business need to 
monitor its ac~ivities acc~rately through the particular internal 
audits in ques~ion, as well as to obtain legal couns~l by informins 
itself thereby, the factual data c::-eated by those audits and 
statistical analyses, as distinct from counsel's legal theories 
about them, are not privileged. See, e.g. In ~e: Grand Jurv 
Subooena Duces Tecum, 731 F. 2d 1032, 1037 (2d Cir 1.984) ("CIJt is 
important to bear in mind that the attorney~client privilege 
protec~s c~rnrnunications rather than ih£ar~atiQn; the privilege GOes 
not imoede di.sclosure of inior::lation excea"C t.o the extent that 
dis'closure 'Hould. reveal conf idential ccmmu~ica tions. " 'U";hen the 
ultimate c~rporate decision is based on both a business policy and. 
a legal evaluation, the business aspects of the decision are not 
protected s im;J ly ;:ecause legal cor.s ide!:a tions are also i:wo 1 'red. " 
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Hardv v. New '{or~-c News, rnc., ·114 F.R.D. 633, 643-445 S.D.N.'!. 
1987) . 

Internal audits are a ~OU~lne vehicle fo~ a ~egulated business 
to inf~rm itself about its operat~ons and to report about those 
operatlons to a regUlatory agency. Those business documents do 
not become privileged merely because non-routine develoDments 
require audits to be scheduled out of sequence or becau~e the 
documents are handed over to an attorney. See e.g., Goldbercr v. 
Ross, 421 So. 2d 669 (Fla. 3d DCA 1982) (judgqtent debtor's trust 
fund records held by attorney not privileged).) ~ 

8. Wor~-?~oduct P~ivileae 

The same reasoning leads to the conclusion .that ~~e internal 
audits a~d statistical analysis are not ~rivileged under the work­
product doctrine of Hic~man v. Tavlor, 329 U. S. 495, 675 Ct. 385, 
91 L.Sd 451 (1947). Thus, in Soeder v. General Dvnamics, 90 F.R.D. 
253 (1980)., the Court held that in-house air accident reports, 
though prepared in anticipation of litiga~ion, were also motivated 
by the company's qoals of improving its products, protecting future 
passengers and promoting its economic interests. They were not, 
therefore , entitled to the worle-product privilege. See also, 
Consolidated, sUDra, (document which summarized corporation's 
business cractices and did not contain legal opinions was 
discoverabie) In essenc~ Southern 8~ll's business need to comply 

2 Under Rule 25-4.019, F.A.C., Southern 8ell "must furnish 
the Commission with any info~illation concerning the utility'S 
facilities or o~erations which the Commission may reasonably 
request and requi=e." 

3 We note t~at, on a crODer showing, internal audit materials 
are t::-ea ted conf identiaily - by the Commiss ion pursuant to 
§364.18J(3) (b), but that such materials are available to Public 
council. §350.0611. 

~ 
In staf:'s 6th Set of Interrcgatories, staff requested that 

Souther:'! 3ell "c:.esc:ribe in detail when and how Southern Bell 
deter~ines when an audit of L~OS [and the other audited operations] 
will be ccnduc~ed. Sout~ern 8ell's res~onse, as tvnified by Item 
61, ;.;as that "Deter~inations regardinq whether and-to what extent 
to audit par~icular subject areas are ~ade based en consideration 
of ii1an'l ::L.:si!"'.ess i.ssues." [e.s.] 
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wit.~ Commission regulations impo~ed an ongoing necessity to monitor 
its opera tions which predated, postdated and coexis ted wi tb. the 
timing of the particular audits in question. The factual 
documents, as dis"tinct f::::om counsel's mental illlcressions about 
them, are, therefore, not privileged as work-pro~uct. Southern 
Bell attempts to distinguish Soeder by arsuing that G~neral 
Dynamics produced air accident reports routinely. However, it 
cannot be disputed that Southern Bell's continuing obligation to 
conforw its operations to such regulations as Rule 25-4.110(2), 
F.A.C. is not extraordinary, it is a routine aspect of its 
regulated business. Whatever audits need to be done to trouble­
shoot its operations are part of that business routine, even though 
they may have additional functions such as aiding in the giving of 
legal advice. 

Moreover, even had the qualified work-product privilege 
applied, ~~e complexity of Southern Bell's computerized operations 
at issue is such that the inability of Public Counsel to obtain 
that infor:nation from other sources would constitute an undue 
hardship. · · Transcontinental Gas Pipe Line Cor"::)., 18 F.E.R.C. 
!63,OiJ (Feb. 9, 1982) (finding that materials that related to the 
issue, which were prepared at the direction 0 f counsel, were 
discoverable by the adVerse party because the materials could not 
be duplicated without undue hardship). 

II. 	 PanQl Recommendations; ReGardinc Frart Discioline and Grade 5 
and 3elow OisciolinQ 

As previously indicated, these documents are not privileged as 
exempt from discovery under either the .attorney-client or work­
product privileges. On page 10 of its opposition To Public 
Counsel's Eighth Motion To Compel, Southern 8ell notes that the 
documents at issue 

lido not contain legal opinions Der S2. 

Instead, these documents contain info~ation 
that was obtained by attorneys for Southern 
Bell and which fo~ed the basis for the 
r-endering or a legal , opinion to the client. 
After this infor~ation was given to the 
client, i.e., those managers of Sou~hern Sell 
with a need to know, some of these managers 
me~orialized the info~ation in notes for 
the i= own sucsecuent use In other 
words, this is a situation in which the wost 
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important factor in p.eter:nining whether the 
attorney-client privilege and wo r k-croduct 
doct:::ine pertain is not so much wheat the 
documents reve~l on thel~ face, but rather the 
specific circumstances that demonstrate that 
the information was related from attorney to 
client and then memorialized by the client Ln 
written form." 

opposition To Eighth Motion To Compel, p. 10. [e.s.] 

These statements read in context appear to indicate that the 
manage:rs with "a need to know" were personnel managers with a need 
to know regarding the business matter of possible emolovee 
discipline, rathe~ than managers with a need for legal advice. The 
fact that the discipline was not carried out would not change ~~e 
business nature of t..~e purpose for which the documents were 
prepared. Moreover, counsel's own statement indicates that neither 
legal opinions oer se nor indications of attorney work-product are 
apparent on the face of these documents. Indeed, the inspection of 
them in camera indicates that the presence or absence of certain 
conduct by certain employees was listed without any indication 
whatsoever of the legal implications vel non for those employees or 
the company. 

Here again, based on Southern Bell's continuing obligation to 
confo~ its practices to r~gulator/ r~quirernents and the resulting 
business necessity to oversee its employees' conduct, the 
previously cited authorities relevant to a narrow vieT"; of the 
attorney client privilege, Consolidated Gas Suoolv Cor~., suora, 
differentiation bet·...een infor:naciCln and communications, In Re: 
Grand Jurv Subooena Duces Tecum and Hardv v . New ~or~r suora, and 
the coexisting business goal behind the creation of the ,documents, 
Soeder v. General Ovnamics, suora, preclude either privilege being 
applicable as an exe~ption from discovery for these materials.) 

Because Souther:1 Sell's general theory does not create an 
exemption fr:::m discover'! for t::e audit results that have been 
examined ;~ camera, t~e ~ssociated work~aoers, which have not been 
examined in ca~era, are not, pursuant ~~ Southern Sell's general 

5 C:;!rtain personnel relat:;!d rnat:;!rials are, on a proper 
showing, accorded confidential t=eat~ent bv the Comoiss ion 
§J64.1SJ(J) (f), bu~ such materials wculc be availabl:;! to the public 
Counsel. §JSO.061l. 
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~~eory, exempt from discovery under the at~orney-client or work­
product privileges. nmV'ever, a more par~icularized claim of 
privilege as to the worx?apers or any par~ of them including the 
rationale and the pages and lines to whic~ it applies, may be made 
within seven days from the date of this Order. 

Finally, in view of this dec is ion, it is not necessary ~o 
reach . the issue discussed in Public Counsel's Ninth Motion To 
Compel regarding whether production of customer repair records 
(DLETH's) by Southern Bell "would be unduly burdensome, oppressive 
and would cause unreasonable interference with the company's 
business operations." 

In view of ~he above, it is 

ORDER:::D that the above-described matariais for which the 
attorney-clien~ and work-9roduct privileges for exemption from 
discovery have been claimed, be provided by Southern Bell to Public 
Counsel. It is further 

ORDC:~D that any claim as to privilege for exemption from 
discovery for work?apers associated with the above-described 
materials be illade within seven days from the date of this Order. 

BY ORDE...~ of Commissioner Susan F. Clark as Prehearing Officer 
this ?R~~ day of Ian" a""y-' 

_Lcn~A 
SuSAN c. CLAR..'<, 

Commissioner and Prehearing Office~ 


910:I.6 JTL. MP,D 
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NOTIC:: OF fUR'!':10 PROCCDINGS OR JUDICIAL REVr~ 

The Florida Public Service Commission is required by Section 
120: 5~ (~), ,Florida, Statut,es", to n~tify parties of any 
admlnls~rat~ve hear~ngs or ]udlclal reVlew of Commission orders 
that is available under Sections 120.57 or 120.68, Florida 
statutes, as well as the procedures and time limits that apoly. 
This notice should not be construed to mean all requests for an 
ad~inistrative hearing or jUdicial review will be granted or result 
in the relief sought . 

.~y party adversely affected by this order,' which is 
preliminary, prOCedural or intermediate in nature, may request: 1) 
reconsideration wit.hin 10 days pursuant to Rule 25-22.038 (2) , 
Florida A~~inistrative Code, if issued by a Prehearing Officer; 2) 
reconsideration f...rit..hin 15 days pursuant to Rule 25-22.060, Florida 
Administrative Code, if issued by the Commission; or J) judicial 
review by the Florida Supreme Court, in the case of an electric, 
gas or telephone utility, or the First District Court of Appeal, in 
the case of a water or sewer utility. A motion for reconsideration 
shall be filed with the Director, Division of Records and 
Reporting, in the form presc:::-ibed by Rule 25-22.060, Florida 
Administrative Code. Judicial review of a preliminary, procedural 
or intermediate ruling or order is available if review of the final 
action will not provide an adequate remedy. Such review may be 
reauested from the aoorcoriate caur-t, ~s described above, pursuant 
to-Rule 9.100, Florida Rules of Appellate Procedure. 
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S'I"A~ Oi' FLORIDA ) 

) 
COmm OF PADE ) 

BEFORE ME, the un~ersigned ~uthority, per~onally appearQd 

shirl~y T. Johnson, who stated that sha i~ cnrrantly an 

op.rations ManaqQr with Southern's Florida Internal Auditing 

CQPart:nent (n'Intarna.lAuditinc;"), and. :fUrthar statas the 

taIloring: 

1. 

on April 3, 1991, Internal Auditing was raquested ~o assist 

the Florida Legal Departmant in perrorminq an internal 

investigation ot tha issues raised in Dcckat No. ~l0163. Tha 

purpose of the investiqation was to assist the Laqal Oe~artJnent 

in gathering information nece~sary to render legal advice' to the 

Company. 

2. 

on April J, 1991, Intarnal Auditinq was requestad by tha 

Florida. Laqal Deparbtant to perlor:!1 an aUdit of the KSRI ­

Nat~ork c~stomer Trouble R$port Rate as·pa~ ot tha internal 

investigation. The audit was nct scheduled to be per~ormed and 

would not have bean perfOn1J2d withou1: the request o~ the Florida. 

APX. C 
7frI 9g:rr ZS-U-90 



%56­

Leqal Capart::nant. 

3. 

The KSRI - Natwork CUstomer Trouble Report Rata maasurament 

is one of fi~taan indicators ~sed in calculating the financial 

'ream Inc:e.nti va Award.s to all Company EmploYQf!S. 

4. 

At the direction of the Lagal Department, the MarCh, April 

and May, 1991 CUstomer T~oubla Report Summary Combined District 

Report OTC INTEGRIS RQPort, Form E2700C, waa obtained for the 

!ourtaen Florida Maintenance centers (Me) for review. An 

extraction ot thQ May J1, 1991 MTAS daily recirculation file ~s 

examined. An ad.ditional extraction was obtainQ.d.. by MC from M!t'AS 

for February, 1990 to May, 1991. to c:1ete.rmi.ne it trouble reports 

ware closed to the appropriate disposition codes. 

Auc:1it tests were performed to evaluate the procedures and. 

controls over t~e data used to generatQ the Natworx Troubla 

Report Rate and to verify its integrity. The data obtained from 

th~ extractions was traced to the Form E2700C to verify the 

accuracy of the measurement. 

6. 

The entire audit was performed under the sUPQrvision o~ the 

unde.rsiqneci and the res'lJ.lts o~ tha audit wera forwarded to the 

Florida Legal DeFa~ant on August 2, 199~. 

7. 

The August, 1991 ~SRI - Network Customer Trouble Report Rate 

-2­
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Audit was carried out solely because the !.egal Cet'artll1ent 

requested that it be performed in connection with its 

rep~&sdntation of Southern Bell TQIQphone and Telegraph Company 

Ln Docket No. 910163. 

a. 
teas than half a dozen copies of the August of 1991 KSRI _ 

Customet Trouble Report Rate Audit exist. All are marked and 

tteated as p=ivilaged and attorney work product doctrine. 

Distribution was limited to appropriate members of the Legal 

Department and certain hierarchy of the Internal Auditing 

Department. 

9 • 

The methodology used to verify the integrity of the 

KSaI data for the August of 1991 audit can be duplicated by use 

of the following records: Mechanized Trouble Adjustment System 

( "MTAS .·) and the Form E2700C repo rt assoc1a ted wi th -sample, used. 

10. 


:ORTHER AFFIANT SAYETH NOT. 


~. 	 1992.IDatad this____ __~!~~ ~~~-----
---.?~~~:--------

7? 
Shirley T. Johnson 

Swotn to and subscribed 
befor~ me this ljl~ 
day 0 f ~.v.u..r 
1992. 

!·ly 	 CommiSSion Expi res: 
HaWy,.,.,~c..,. Gao 

MyCD•••d;n....,.,lI4.1. 
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" -=.=J 
aDORE TEE Fr..ORIDA.. i'UBLIc: smvr~ COMMISSION" 

In: ~: Comprehensiva Ravie". of ) 
the Revenue Requ.i.rU1ent:s and. ~ata 
Stabilization Plan ~ SOUtham. 
Sel.L '!'~lephone. and 'I'81e~a'Ph-
Company (Formerly FPSC:: Cockst: 
~er g80069~L) 

) 
) 
) 
) 
) 

OockatKo. 920260~ 

) 

CQONTI OP DADE 

APPIDAVIT or SH'IjU,;:y JOHNSON 

BEFORE ME, the undersigned authority, personally appeared 

shirley'!'. Johnson, who stated that eM is currently an 

operatiorus Mam1qer with Southern' e Florida In~l AucUtinq 

Departmant C":tntarlla.l AUditing"}, ana further states tlla 

tollowinq: 

1. 

on April 3, 1391, Int~rnal AUditinq was requeste~ to assist 

the Florida Legal Depa.rt:ment in pertontinq an internal 

investigation ot the issues rz1ised in Docket Ho. 91a~6J. The 

purpose of the investigation w~s to assist the Legal Oepartment 
... 

in gathering L~ormation necessary to render legal advi~a to the 

COlIrPany. 

4. 

On April J, 1991, rntarnal Auditinq was requQstad by ~a 

Plorida !.aqal Oepart::!1ent to per!or:l1 an audit Qf the C".J.stomer 

AdjUSOents - !.HOS System. as part. at t.b.a intarnal investigation. 

The audit was not scheduled to be pe~Q~ed and ~ould not have 

been performed without the request of tea :lorida Legal 

~f 9S: [[ Z6-Lt-90 
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Deparbant:. 

J. 

The Loop Maintenance opara~1ons System (U~OS) 

programmatically det~ines how each trouble report will be 

routed for cor=ection ~ased on pr.-e8tabli~hed scraaninq rulea. 

4. 

At. the direction ot the Leqal Department, two time periods 

wore $eleotad for testing. Data ~a~pled was statistically 

selected tor each of the fourteen Florida Installation and 

Maintenance centers (HCs) tor February, 1990 throuqh Auqust, 1990 

and September, 1990 through March, 1991. 

5~ 

Audit tests were par~ornted. to attest to the accuracy in 

9corinq SUbscriber troUble reports by the Mes. EaCh test was 

designed to isolate and evaluate one elament of the refunding 

prQc~ss while maintaining all other factors constant. 

6. 

The entire audit was performed undar the supervision of the 

undersigned and. the results of the aUdit were torwarded to the 

Plorida Legal Department on August. 2, 1991. 

7. 

Tha August, 1991 Customer Adjust3ent - LMOS Audit was 

carried out Bolely because the Legal Department requested that it 

~e performed in connaction wi~~ its reprQsontation of Southern 

Bell Telephone anQ Telegraph Ccmpany in Docket No. 910163. 

-2­
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6. 

tess than hQlt a dozen co-pi~ of the AUg\lst o~ 199·1 CUstomer 

Adjus'Cllent - I:.HOS Audit exist. A.ll are ma.rked. and eruuct aa 
.. 

privileqed, confidential, and gubject to the attorney-client 

privilege an4 .ttorney work product doctrine. Distribution was 

limited to appropriate m~er5 ot the teqal Department and 

certain hierarchy of the Intarnal Auditinq Department. 

9. 

The random sample methoa which form.d the basis cf thQ 

August o~ 1991 au~it can be duplicated by usa of the follovinq 

records: 1) Mechanized Trouble AdjusQant Systam ("MTASlt) ana/Qr 

Display Lone; XXtandad Trouble History ("DLETR") ciata and :2) 

customer racor~5 associat~ with samples used.. 

10. 


FURTHER AFFIANT SAYETH NOT. 


Oated thi"s !).. .d day of \1... + I 1992. 
t/ 

~£.~ 

Sworn to and. ~ubZlcribed 
be!ore me this tL~ ,day of ~' 
1992. 

\L:\k- ~9 AofC.p~
No-eary' Pub Joe 

-3­
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r.tt ra: Com;xr.CAn:gi~.. R.eriaw. o~ 
t:.he Rav.nua Requiremants- and. "aata. 
Sta..b:Ui..z:aticn ?Lur o£ SOQ:t:narn 

))
) Oockec No. 920250~ 

Bell 'ralapllc:na anc1 Tal.sqraptt ) 
Ccmpany (FODIlerly- :'!'SC Cockat ) 
N'tmlber aSOQ69~j ) 

) 

S'nTB" OF FLORIDA ) 

GQUIn", or" DADE 
} 
) 

AFfiPAVIT OF SHlEt.EY JORNS9H' 

BEFORE ME, the undersigned authority, persona~ly appeared 

Shirley T. Johnson, who stated t.'1at she is cu......-rently an 

operations Manager with Southern's Florida In~rna~ Auditing 

oepartmant ("In.terna~ Auditinq"), and fur'"~r ~tJas:t:hQ 

following: 

1. 

On April J, 1991, Internal. Auditing was " requested to assist 

the Florida I:.egal Oepart::ne.nt in pedorminq an interna.l. 

investigation ot the issues raised in Docket No. 9~a16:J. The 

purpO&Q oj! the. investigation tJ1!..S to assist tha Laqa.l Daparbant 

in gathering ~Ol:'l!tation necassarf to render lega..l advice to the .. 

Company. 

2. 

On April J, 1991, Internal Auditing ~ requested by the 

Florida Legal Depa~ent to p~or.n an aud~t or PSC S~~e~ule 11 

a:s part of t.'le inte--nal investigation. The aud.it was not 

sc~eduled to be perfo~ed and vould not have been per!o~ed 

~ithout the request af the Florida tagal Depar~ent. 

APX. ErOd 
- , -,.~'.- . .. '. 
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J. 

Tha pse Sc.h.adula 11 il: a ~t.lm.ant of compliance with. 

Florida public Service Commission (FPSe) rule 25.4.070. The rule 

stipul.aUs tha serviC4 objective tor a service a~1'ectinq trouble 

as Itsche.duled. to in.sura t.hat at least 95~ o~ :such r~PQrts are 

cleared within 72 llOUIS or report in each exch.anqa aa maa.surad on 

a monthly basis. 1t 

4. 

At the direction ot: the Legal Department, all data tested 

was !=om February, 1990 through "March , 1991. Statistical 

samplinq was pertormed when there was a high volume o~ troubla 

reports meetinq the specified criteria tor a. given "month within 

an excllanga. 

5. 

Audit teats vera pla%'formed to determ.i.na i~ all t:'ouble 

reports that shoUld have been counted in the ~5C Schedula 1~ 

were appropriately included. Bach test was designed to isolate 

and evaluate one facet at the routing process from receipt ot the 

i:rou..bla report to the Hec."l~niz:ed Troub14 Analysis System (MTAS). 

o. 

The entire audit was pert'onned. under tha supervision of the 

undarsigned and the results of the audit were !or.iarded to the 

Plorida Legal Dep~ent en August 2, 199~. 

7. 

The August, 1991 PSC Schedula l~ Audit vas carried out 

solely because ~~e Legal Department =equested that it be 

-2­
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per:formtad in connection with its representation of. Southern ae~l 

Ta~aphone and Ta~Qqraph Company L~ Oocket No. 910153. 

s. 

Less than hal~ a dozen copies of the August of 199~ KSRI ­

customer Trouble Report Rate Audit exist. III are marked and 

treated as privileqed, contidentia~, and subject to the attorney­

c~ient privilege and attorney work product doctrine. . 

Distribution was limited to appropriate members of the Legal 

Department and certain hierarchy of the Internal Auditing 

Department:.. 

9. 

ThQ random ~ampla mQthod which t'or:m.ed. the basis of the 

. August ot' 199~ audit can be duplicatad by~~a o~ the followinq 

records: 1) Kec.b.anized Trouble Adjust::nant System ("M'l'AS") and/or 

Display Lonq Extended TroUble History ("DLETRft) data and 2) 

customer recordS associated with samples used. 

-J-
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10. , ' 

FUR'l'Hlm. UFIANT SAYETK NO'r. 

Dated this I). ..zZ day ot ,~ I 1992. 

P 
.~,/. rV~ 
~Jo5s0n7 

My commission Expiras: 
~GaIt'y l"UCAc..~~. G&. 


...., ~ &piN! f!!e 24. 1118 


-4­
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SUORE TRX P...oRIDA ?OBLIC StlWIC:~ COMMISSION 

In =., P.t1t~on on ~ahal! of Clti:ans uocka~ No. 910163-TL 
o~ the S~at. o! Florida to L,itiata 
inv.s~iqaticn intc intagrity ot 
Southern 3ell T.l~phQna and talaqraph
company's rSQ&ir serviQ$ ~tivitia. 
and rapcrta. 

COONT~ OF JZrFERSQN 

AflICAVlT OP DANNY L. XrNG 

!XJ'ORE ME, 't.h. und.arsiqn~ Authcrity I psrscnally app.al'ed. 

OAnnY ~. KL~qwho atat.~ that ~8 ia curr.ntly tb~ ~.ia~ant Vie. 

P=esidant, c .....'\tral ·Ot:1:ic. Oparaticrul Support tor ~.ll';outh 

~olo~ommunic&tion., Inc., ~ turther ItataA tn. !ollovinq: 

1. 

Zn May ot 1991, ba Wa. raque.~ad to aasi.t the Tlcrici& Laq&l 

D.9~an~ in ~ert~in~ 4n intarnal inv••tiq&~on thAt re11t•• 

~o cu-:ain of the i.w.. :ta.:l.aad. in this Doekat. Kia role in ~. 

invQs~igatiQn was to assiat tha Laq&l ~.pertm~t L~ qath.rinq &n~ 

~ . 
Spaci!ic~lY, ha was rsqu.8~ed by th. Leq~ 

O.p~ant to per~ar.: a .t&ti.~ic~l ~ly.i. Q~ th.m.nn~ in 

\lhic:h t.roublll r8'Po~a .....:-. b.n~l.lId a~ ~rioua locaticna 

thrculilhout rlc=id.a. Tnia procella wa~ initiat.e~ ~"t t.~$ expre•• 

~e~aat ot ~. LeS4l C.partm6ht an~ woul~ not b~vs been pa~o~.~ 

vithou~ ~e :aqua.t 0: the 08p~an~. 

APX. F 
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, ­

He ~a. ?rQvi~~ ~ith spaQi!ig· intorm&~iQn ~a~ ~.s Qotainad 

by la~.~g in ~~a :lorida LCQal c.p~ent a. pa~ ot ~~. o~qoinq 

inv••t~~~tion .. He than u~ilized a da~ba.a ~hat con~ajned 

~ro~l. hi.~o~i.s !or vari~us yaar. t~ an~lyz.~'. L,tc~atjcn 

providad by ~. Leq.~ Oep&-~.nt. Tha purpos. of the analysis 

'<tc.:s to dat~n.ir:e ':..'l4 yars.city of tho inton:tion ol:rt.ained. il'\ 1:!la 

inveetiqat:on and eo quantify ~ny siqni!ie~ Qsviation. ae 

1992. 
4. 

Om: inq ~i~ til1. t'!'ea, nl! provided a num.l:)er at rtlpc:ru to 

"C..1.l! Laq'Ll Oaparaant ~at set tortA the ruw.~. ot the c.nClly~ia • 
.. 

A. vary slUll n~ar o~ co))i•• of thu. rapcrt. exist. All he-va 

baen- marxac1. AI'lci traa.ted as p:d.vils9'ed. and at1:o=nay work product 

doc:trine. Tn. cU.t::iDutil':m ot tha•• rapo~ "a. lim.ite4 'to 

~ppropriat. ~.abar. 0: the L.9'~ O.p&rtm.ntan~ ~ c:.r't1in member 

of the M&n&CJUlant o~ Southern Ball. ;.;ho had. I. rtlled. tc knew the 

. 
My cO~~~::~~~:=~l:f~~: 

In! ~~ . =. :=u Ft-~"!:.:..... 113.1~ 
., . . ' .. ' . .. .. .. 

• .. J ~' " j '4 
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!n r!lS CQ:Jni):rah.en.si.VQ Review o~ ) 
the Ravenua Require:m.ant2 and. Rzs.t41 
staDllization Pl&n Q~ S~~ 

) 
J Coek&t ~o. 920260-T4 

Bal~ ~alephona ana T.laqrZl~ ) 
CC'lIl;1any (Fcr.;nar1y ?'l'SC Docka1: ) 
N'mber SS0069-!'L) ) 

J 

S'l'ATE OF n.olUDA. 

COQNTY OF QADE 

AU!P~yrT OF SHIRLEX JOHNSON 

BE~ORE ME, the undar5iqned authority, personally appeared 

Shirley T. Johnson, who stated that sha is currently an 

operations Hanaqar vith gou~ernls Florida Internal Auditinq 

oeparaant ("~ternal Auditing") I and !u.-th.ar sta.tes ~a 

tollowinq: 

1. 

on April- 3, 1991, Intarna.l Auctitinq was requastad to a$sis1: 

the Florida Laqal Oepartmant in performing an internal 

invaatigation·ot tha issues ni:secL in Ooc.tcet No. 9l0153. The 

purpose of the investiqation '",as to assi~ the Laq:a.l OQpart:nent 

Ln gatherL~g ~or=ation.nQcessary to render legal advice to t:s 

company. 

: . 
On August 3, 1991, L~ternal Au~itinq was'requastad ay the 

Florida Laqal capartnent t:l perform an audit ot the Madlanized 

aut of Se.rvic: Adjusbent (-MOOS;"''') system as part of the 

internal investiqation. The audit was not schedul~ to be 

performed and ~ould not have. b4en parfor.ned wit!lout ~e request 

APX. G 'Iff 9S:[[ Z6-U-90 
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attorney wrle product d.oc:trine. C1st::'iwticn 'tria. limitad. to 

appropriate JIambers 0: the Leqal Oepa.rt:nent: and certain hi~ra.rchy 

at tha Internal Auditinq departmen~. 

9. 

The random sampl. methoci which for.neci the baais at the 

september ot 1991 audit can be duplicated by usa of the following 

records: l) Medl4nized. Troubla Adjustment Syatam ("H'l'AS-, and./or 

Display Long EXtanded !'rouble History ("DL!:THf'I) dAtA and. 2) 

customer records associated with samples used. 

10 . 


FURTHZR AFrIANT SAYETK 'NOT. 


oatad this /,,1.4 day ot 

Sworn to and subscribed 
cetora me this 'tl'h 
dayot ~ 
199~. 

i fd WY 9S : II Z5 -Ll-90 



- Southern BelL TeL. & Tel. Co 
FPSC Docket No. 910163~TL . 
Citizens' 26th Interrogatories 
June 3, 1992 
Item No. 10 
Page 1 of 8 

:tEQUEST: 

10. For each of the 1991 third quarter audits (L~OS, MOOSA, KSRI and PS( 
Schedule 11) please lis~ all persons, who have seen any of these audits a : 
?ortions thereof, and all persons, to wham an audit, copy, or portion of an­
~udit was delivered, s7nt, mailed,or comm~icated by whatever means (orally 
~erbally, fax, u.S. ma~l, hand del~very, v~a computer or other). Again-pleas! 
9rovide a breakdown of this information by audit. 

RESPONSE: 

~ two-page synopsis of LMOS, KSRI, and PSC Schedule 11 audits was provided an 
verbally presented by Maria Rodriguez, Manager, Internal Auditing, on Septembe 
9, 1991 in Atlanta, Georgia to: 

NAME: 
rITLE: 

Af ~SS: 

NAME: 
·rITLE : 

ADDRESS: 

NAME: 
TITLE: 

ADDRESS: 

NAME : 
TITLE: 

ADDRESS: 

F. D. Ackerman 
President and Chief Operating 
BellSouth Telecommunications 
4507 Southern Bell Center 
675 W. Peachtree St., NE 
Atlanta, GA 30375 

J. L. Nault II 
General Attorney 
BellSouth Telecommunications 
4300 Southern Bell Center 
675 W. Peachtree St., NE 
Atlanta, GA 30375 ~ 

J. R. Fitzgerald 

Officer 

Vice President and General Counsel 
BellSouth Telecommunications, Inc. 
4504 Southern Bell Center 
675 W. Peachtree St., NE 
Atlanta, GA 30375 

B. R. Easterling 
Director - Internal Auditing 
BellSouth Telecommuni cations, Inc. 
4431 Southern Bell Center 
675 W. Peachtree Street, NE 
Atlanta, Georgia 30375 

APX. H 




Southern Eell Tel. & Tel. Co. 
FPse Docket No. 91016J-TL 
Citizens' 26th Interrogatories 
June 3, 1992 
Item No. 10 
Page 2 of 8 

tEQUEST: 

10. For each of the 1991 third quarter audits (~~OS, MOOSA, KSRI and PSC 
3chedule 11) please list all gersons, who have seen any of these audits or 
Jortions thereof, and all persons, to whom an audit, copy, or por-tion of any 
ludit was delivered, s~nt, mailed.or co~icated by whatever means (orally, 
rerbally, fax, u.s. ma~l, hand del~very, v~a computer or other). Again please 
Jrovide a breakdown of this information by audit. 

~SPONSE : 

iAME : V. E. Jarvis 
I?ITLE: Assistant Vice President - Chief Corporate Auditor 

EellSouth corporation 
\lJORESS: 1929 Campanile 

1155 Peachtree Street, NE 
. Atlanta, ~orgia 30367 - 6000 

=o~_es of LMOS, KSRI, MOOSA, and pse Schedule 11 audits were hand delivered by 
[nternal Auditing to the following: 

-iAME : R. G. Seatty 
t'ITLE: General Attorney 

EellSouth Telecommunications, Inc. 
lJJORESS: 150 W. Flagler St. 

Miami, Florida 33130 

'fAME : s: • R. Anthony 
rITLE: General Attorney 

EellSouth Telecommunications, Inc. 
;DORESS: 150 W. Flagler St. 

Miami, Florida 33130 

:ocies of pse Schedule 11 and ~~os audits were hand delivered by Internal 
~ud.i ting to: 

:1~.E: J. P. Lacher 
I'ITLE: Division President 

EellSouth Telecawmunications, Inc. 
~DRESS : 150 W. Flagler St. 

Miami, Florida 33130 

http:mailed.or


-Southern Bell Tel. & Tel. Co. 
FPSe Docket No. 910163-TL 
Citizens' 26th Interrogatories
June 3, 1992 
Item No. La 
Page 3 of 8 

.U:QUEST: 

10. For each of the 1991 third quarter audits (LMOS, MOOSA, KSRI and PS( 
3cnedule 11) please list all persons, who have seen any of these audits or 
Jo~ions thereof, and all oersons, to whom an audit, copy, or portion of an~ 
ludit was delivered, sent,~ mailed or communicated by whatever means (orally~ 
Jerbally, fax, u.s. mail, hand delivery, via computer or other). Again pleasE 
?rovide a breakdown of this information by audit. 

:U:S?ONSE: 

rhe fallowing individuals have seen the LMOS, KSRI, pse Schedule 11 and MOOS; 
:iUdits: 

~AME: V.E. Jarvis 
rITLZ: Assistant Vice President - Chief Corporate Auditor 

EellSouth Corporation 
ADDRESS: 	 1929 Campanile 

1155 Peachtree Street, NE 
Atlanta, Georgia 30367 - 6000 

NAa.'iE : E. R. Easterling 
TITLE: Director - Internal Auditing 

EellSouth Telecommunications, Inc. 
:UJDRESS: 	 4431 Southern Bell Center 

675 W. Peachtree Street, NE 
Atlanta, Georgia 3~37S 

NAME: S. T. Johnson 
TITLE: Operations Manager - Internal Auditing 

BellSouth Telecommunications, Inc. 
ADDRESS: 	 Room 687 

666 N.W. 79th Avenue 
Miami, Florida 33126 

INFORMATION PROVIDED BY: Maria Rodriguez 
Manager - Internal Auditing 
Room 687 
666 N.W. 79th Avenue 
Miami, Florida 33126 



- Southern 8ell Tel. & Tel. Co . 
FPSC Docket No. 91016J-TL . 
Citizens' 26th rnterrogatories
June 3, 1992 . 
rtem No. 10 
Page 4 of 8 

:tEQIJEST: 

10. For each of the 1991 third quarter audits (LMOS, MOOSA, KSRI and PS; 
Schedule 11) please list all persons, who have seen any of these audit s 0 

oo~ions thereof, and all oersons, to whom an audit, copy, or portion o f an· 
iudit was delivered, sent,~ mailed or communicated by whatever means (orally 
~erbally, fax, u.s. mail, hand delivery, via computer or other). Again pleas 
9rovide a breakdown of this information by audit. 

RESPONSE: 

The following individual has seen the LMOS, KSRI, PSC Schedule 11 and MOOS 
audits: 

NAME: 	 J. R. Gunter 
TITLE: 	 Vice President ­

Corporate Responsibility & Compliance 
BellSouth Corporation

Ar <'ESS: 	 2005 Campanile 
1155 Peachtree Street, NE 
Atlanta, Georgia 30367 - 6000 

!NFORMATION PROVIDED BY: 	 John Meeks 
Staff Manager - Internal Auditing 
Room 8F07 Campanile 
1155 Peachtree Street, NE 
Atlanta ( Georgia ~0367 - 6000 

...J 	 ... 
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Southern aell Tel. & Tel. Co. 
FPSC Docket ~o. 91016J-TL 
Citizens' 26th Interrogatories 
June 3, 1992 
Item ~o. 10 
Page 5 of 8 

tEQUEST: 

10. For each of the 1991 third quarter audits (~OS, MOOSA, KSRI and PSC 
3cbedule 11) please list all persons, who have seen any of these audits or 
~ortions thereof, and all persons, to whom an audit, copy, or portion of any 
ludit was delivered, sent, mailed or communicated by whatever means (orally, 
lerbally, fax, (J.S. mail, hand delivery, via computer or other). Again please 
Jrovide a breakdown of this information by audit. 

U:SPONSE: 

~t the September 1991 BellSouth Corporation Audit Committee meeting, Mr. Jarvis, 
the Assistant Vice P~esident Chief Corporate Auditor, updated the Audit 
:ommittee on the 1991 third quarter ~OS, MOOSA, KSRI, and PSC 'Schedule 11 
3.udits. Mr. Jarvis handed aut a summary of the audits and proposed corrective 
3.ction and picked it· up after his presentation. The following individuals were 
given the update: 

J. B. Campbell (Deceased) 

Member - Audit Committee 

BellSouth Corporation 


NAME: 	 W. H. Alford 
TITLE: 	 Executive Vice President ­

General Counsel 
BellSouth Corporation 

.illDRESS: 	 2002 Campanile . 
1155 Peachtree Street, NE 
Atlanta, Georgia 3~367 - 6000 

~AME: 	 J. R. Gunter 
TITLE: 	 Vice President ­

Corporate Responsibility & Compliance 
BellSouth Corporation 

ADDRESS: 	 2005 Campanile 
1155 Peachtree Street, NE 
Atlanta, Georgia 30367 - 6000 

NAME: P-. H. Casey 
TITLE: Vice President & Comptroller 

BellSouth Corporation 
ADDRESS: 	 2006 Campanile 

1155 Peachtree Street, NE 
Atlanta, Georgia 30367 - 6000 



Southern Bell Tel. & Tel. Co. 
FPSC Docket No. 910163-TL 
Citizens' 26th Interrogatories
June J, 1992 . 
Item No. 10 
Page 6 of 8 

10. For each of the 1991 third quarter audits (LMOS, MOOSA, KSRI and psc 
~chedule 11) please list all persons, who have seen any of these audit or 
?ortion there~f, and all pers~ns, to whom ~n audit, copy, or portion of any 
lud~~ was del~vered, s~nt, ma~led,or camm~n~cated by whatever means (orally, 
rerbally, fax, u.s. ma~l, hand del~very, v~a computer or other). Again pleasE 
~rovide a breakdown of this information by audit. 

,U:SPONSE: 

,l..t the November 25, 1991 8ellSouth Corporation Audit Committee meeting, thE: 
l..ssistant Vice President - Chief Corporate Auditor gave an update on the TroublE 
~ecort corrective action (relating to the L~OS, MOOSA, KSRI, and PSC Schedule 12 
~udits) to the BellSouth Corporation Audit Committee members listed below. I 
a.andout was given to the Audit Committee members, and it was' picked up after thE 
:Jresentation. The .~udit Committee members were: . 

~AME: J. B. Campbell (Deceased) 
rr 'E: Member - Audit Committee 

BellSouth Corporation 

NAME: Dr. Andrew F. Brimmer 
rITLE: Member - Audit Committee 
ADDRESS: Suite 302 

4400 MacArthur Boulevard, N. W. 
Washington, D.C. 20007 

In providing assistance to the As'sistant Vice President - Chief Corporat: 
Auditor, the fallowing Staff Manager - Internal Auditing viewed the'LMOS, KSRI, 
~OOSA, and PSC Schedul,e 11 audit reports and a summary of the LMOS, KSRI, anc 
PSC Schedule 11 audits: 

NAME: 	 John Meeks 
TITLE: 	 Staff Manager - Internal Auditing 

Methods & Procedures 
BellSouth Corporation 

ADDRESS: 	 8F07 Campanile 
1155 Peachtree Street, NE 
Atlanta, Georgia 30367 - 6000 

INFO~~TrON PROVIDED BY: 	 John Meeks 
Staff Manager - Internal Auditing 
Room 8F07 Campanile 
1155 Peachtree Street, NE 
Atlanta, Georgia 30367 - 6000 



Southern Bell Tel. & Tel. Ca. 
FPSe Docket No. 910163-TL 
Citizens' 26th rnterrogatories
June 3, 1992 ' 
rtem No. ·10 
Page 7 of 8 

LO. For each of the 1991 third quarter audits (~~OS, MOOSA, KSRI and PSC 
.chedule 11) please list all persons, who have seen any of these audit or 
lort~on thereof, and 'all persons, to whom an audit, copy, or portion of any 
,udi~ was delivered, sent, mailed or communicated by whatever means (orally, 
'erbally, fax, u.s. mail, hand delivery, via comguter or other). Again please 
lrovide a breakdown of this information by audit. 

t.ESPONSE: 

\t the October 28, 1991 combined meeting of the South Central Bell and Southern 
lell Audit Committees, J. R. Fitzgerald, Vice President and General Counsel for 
lellSouth Telecommunications, discussed management's 
;chedule 11 audit. Those attending the meeting were 

overall 
as follo

response 
ws: 

to the pse 

~AME: 

nTLZ: 

\["­ ~ESS: 

Dr. Lloyd C. 'Elam 
Chairman 
Audit Committee 
8ellSouth Telecommunications 
710 Ledford Drive 
Nashville, Tennessee 37207 

'lAME : John ,W. Harris 
rITLE: Member 

Audit Committee 
BellSouth Telecommunications 

\DDRESS: 4201 Congress Street 
Suite 200 
Charlotte, North Car31ina 28209,;. 

,lAME : Jane S. Willson 
~ITLE : Member 

Audit Committee 
BellSouth Telecommunications 

WORESS: Sunnyland Farms, Inc. 
1801 Oak Glen Lane 
Albany, Georgia 31707 

NAME : B. F. Skinner 
TITLE: Chairman and CEO 

BellSouth Telecommunications 
Il.DDRESS: 4500 Southern Bell Center 

675 W. Peachtree Street, NE 
Atlanta, Georgia 30375 
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10. Far each of the 1991 third quarter audits (LMOS, MOOSA, KSRX"and PSC 
Schedule 11) please list all gersons, who have seen any of these audit or 
9ortion thereof, and all persons, to whom an audit, capy~ ar portion of an\ 
audit was delivered, sent, mailed or communicated by whatever means (orally: 
~erbally, fax, u.s. mail, hand delivery, via computer or other). Again pleaSE 
provide a breakdown af this information by audit. 

RESPONSE: 

NAME: F. D. Ackerman 
TITLE: President and Chief Operating Officer 

SellSouth Telecommunications 
ADDRESS: 	 4507 Southern Sell Center 

675 W. Peachtree St., NE 
Atlanta, GA 30375 

J. R. Fitzgerald 
Vice President and General Counsel 
BellSouth Telecommunications, Inc. 

ADDRESS: 	 4504 Southern Bell Center 
675 W. Peachtree St., NE 
Atlanta, GA 30375 

NAME: 	 L. L. Schoolar 
TITLE : 	 Vice President and Comptroller 

BellSouth Telecommunications, Inc. 
ADDRESS: 	 4503 southern Sell eenter 

675 W. Peachtree St., NE ­
Atlanta, GA 30375 

INFORMATION PRO~DED BY: 	 John Meeks _ 
Staff Manager - Interna~ Audit£ng 
Roam 8F07 campanile 
1155 Peachtree Street, NE 
Atlanta, Georgia 30367 - 6000 
(404) 249-3078 



..::. 

STATE OF GEORGIA 

COUNTY OF FULTON 

BEFORE ME, the undersigned authority, Qersonally appeared 

Raymond H. Lee Jr. , who being first duly sworn deposes and 

says: 

That he occupies the position Manager, Headauarters 

Regulatory and is the Qerson who has furnished answer(s) to these 

interrogatory(ies) No. / -/0 and further says that said 

answer(s) are true and correct to the best of his knowledge and 

belief. 

WITNESS my hand and seal this 7i£ day of 0/--, 
A.D., 1992. 

Signature;?~ :kJt 
~ ! 


~J/I1,&~ 
Notary Public 

Sta"C" O£~.< 

My Commission Expires: 

/993 
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(r) 	See response to Item No. SO.I. (pl. 

(~) 	 SQQ raSpODSQ ~o rtem ~o. SQ.I. (p). 

(t) 	See response to Item No.SO.I. (p). 

(u) 	See response ~o Item No. 50.I. (p). 

(v) 	 There vas one process flowch4r~, eotAlling five pages and 
not dated, prepared rela~ing to Customer Adjus~ents _ 
HOOSA entitled "Plov of data from LMOS to Out of Service 
Adju!~ent on Customer Bill." 

(v) 	There vera no process flo~charts or time-lines of key 
events prepared in conjunction ~ich preparing the audit 
report entitled Custoaer Adjus~~ents - MOOSA. 

(x) 	Southarn Bell obj ects to this item to the extent!t 
seeks, in vhole or in part:, ':...'le deu11s of the int:erna..l 
audit process, including the specific data sYSeeM inputs 
and ather information used 1n the audit reporc or o~er 
communication rela~ing to such ef£ort~. This informat1on 
is subject ~o the ~ork Product Doctrine and the the 
~ttorney/Clien~ Privilege. 

(y) 	 See ~esponse to Item No. SO.I.(x). 

(z) 	There is no specific softvare needed to dup11ca~e the 
audit entitled Customer Adjustments - aaOSA, however a 
statistical sampling program iou1d be appropriate •. 

(aa) 	qordperfect and Lotus 1-2-3 is the sofcvare that ~auld 
be needed ~o dupllca~e ~he audit report entitled 
CustomQr Adjus~ents - ~OOSA ana tha related 
attachments. 

(bb) 	 Any IBH/HVS compatible mainframe computer system can be 
used to duplica~e che audit entitled Customer 
Adjustnents - HOOSA. the system outputs produced are 
records and reports. 

(ee) 	There is no specific ccmputer system needed to duplicate 
the audit report entitled Custo~er Adjustments - MOOSA; 
however an IBM compatible computer, printQr ~nd che 
appropriate softvare is needed_ 

APX. I 

~ f.' ,".:.n ,"I • 

; ; I.i I I ~ u·: 
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, (aa) 	 iordperfect and Lotus 1-2-3 is the software that yould 
be needed to duplicate the audit report ent2tled 
KSRI - Netyork Customer Trouble Report Rate and the 
related a~tachments. 

(bb) 	 Any IBH/KVS compatible mainframe computer system can be 
used to duplicate the audit entitled KSRI - Netvork 
Customer Trouble Report Rate. The system outputs 
produced are records and reports. 

(ee) 	There is no specific computer systam needed to duplicate 
the audi~ repo~ entitled KSRI - Netvork Customer 
Trouble Report Rata, hovever an IRK compatible computer, 
printer and the appropriate softvare 1s needed. 

(dd) 	 Southern Bell objecta to this item to ~e extant it 
seeks, in yhole or in pa~, a derailed description of 
the scope of the audit, the time period covered' by the 
audit, the subject matter and areas of Company 
operations considered, and the specific procedures 
employed to conduct the audit. Such informatioa 
constitutes privileged York product information, and to 
the extent such information Yas communicated ~o or from 
attorneys, the information is also subject to the 
Attorney Client Privilege. 

(ee) 	See response to Item No. 50.II. (dd). 
~ 

(ff) 	See response to Item No. SO.II.(dd). 

(gg) 	 See response to Item No. SO.II.(dd). 

(bh) 	 The audit report en~1tled [SRI - Netvork Customer 
Trouble Report Rate, planning matriX, general control 
matrix over manual controls, general control matrix over 
progr~ed controls, application control matrix, and the 
tab audit lead sheet~ all discuss theme~odology used 
in conduc~ing the audit entitled tSRr - Netvork Customer 
Trouble Report Rate. 

(ii) 	There are no documents currently in existence or in the 
process of being created yhich discuss the Company/s 
me~hodology in preparing the audit report entitled 
KSRI - Netvork Customer Trouble Report Rate. 
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ST.A~ 0: 

COUNTY OF 


SEFORE ME, the undersigned authori~y, ~ersonally a~peared Walt 

Saer, who stated that he is ct.:.r::-ently a Regulatory Analyst with 

~~e Florida Office of the ?ublic Counsel, and has ~rovided the 

following opinion on Southe~ Sell Telephone's t=ouble reports. 

To ~~e best of my knowledge, Southern Bell t=ouble reports 

are analyzed by computerized ~rocedures to identify out-of­

service condi~ions ~~at qualify for a refund to the consumer. 

The initial customer trouble repo~ is ~rocessed ~~ough the Loop 

Maintenance Operation System (~~OS). LMOS data fo~s the trouble 

history base from which ~~e Me~hanized Out~Of Service Adjus~ent 

(MOOSA) system, the Mechanized Trouble Analysis System (MTAS) , 

and the Cus~omer Record Info~ation System (CRIS) operates. 

MOOSA identifies and adjusts the app::-opriate customer accounts 

based on this data. MOOSA only handles the simple accounts like 

single line residential and business. More c.omplex situations 

i:;.volving mu2.t:"?le lines and sys~ems, late ~ayment charges, 

denial of toll calls, and incorrec~ billing of se~ice order 

charges are handled ~y a manual adjus~~ent system. ?SC schedule 

1 

APX. J 
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?es".ll::s ::::.~dica c~rs are cierived :rom t:..":e same daca as generacad. bv 

:"''10S. The :oundaticn of all of t~ese sys~ems is c~e cus~omer 

2. 70 evaluate ~":e adequacy and ef!ec~iveness of i~~e~al 

c~nt:rols and ~~e ~ality of ~erfo~ance of t~ese syscems, 

3ellSout~ ~erfo~s int:er~al audits. Four such audits t~ok place 

in t~e third ~a~er of 1991. 

J. The necessity of ucilizing computers to assist in the audits 

is obvious when one underscands t~e eno~ous size of ~":e data 

base, which represents ~~e trouble reporcs that have to be 

analyzed to dete~ine whether a refund is due to ~~e consumer. 

The volume of total trouble repo~s of which ~~e number of Out Of 

Se=vice (005) reports are a subset, and trouble reports that are 

Out Of Service for greater ~~an 24 hours, which is a subset of 

~~e 005 repoCt:s, can be seen by way of the S~~edule 1~ and 11a 
..J r 

repor-:s fUr:lished to the Florida Public Service Commission by. 

SellSout.~ . ! have summarized the figures from ~~e Schedule 11 

and l:a reports in ~~e attached Charts .a..,. 8 and C. Without access 

to 8ellSouth's audits, ~~e Office of t.~e Public Counsel Stat! 

would have to receive all the manuals and procedures ~~a~ explain 

how to read trouble reports, the paper copies of each trouble 

reporc, and each c~stomer bill to verify the acc".lracy of 

aellSouch's encire trouble repair and rebace sysce~. .;,11 this 
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~nfor=a~ion ~ould ~en have ~~ be ~abulated ~~~~ soce 

4. !~ would be di!!ic~~ ~~ even es~ima~e how long ~~ ~ould 

take fer ~'1e ?ublic Counsel s~af! t~ analyze just ~he 1.,643,188 

1001total =epor~s for _.... - -, or t:.'1e tc~al Gas repo~ for 1.991 of 

670,5J7. Indeed, given ~he c~mplexi~y of t:.'1e audits, the 

enormous amount of cata, and the unique c~mpu~er system required 

~o process it, t:.'1e task is i~possible. 

5. All of t:.'1e c~s~omer data and t:.'1e c~mpu~er systems that are 

needed ~o produce these audits are under the sole c~ntrol of 

3ellSout~ Telecommunications, Inc. and cannot be obtained from 

any other source. 

6. Graphs showing t:.'1e number of repo~s - total, 005 and OoS ­

over 24 hours - are attached. This data c~mes from public 

rec~rds on file ~ith ~'1e Public Service commission. This data 

has been rendered suspect by EellSouth's claim of privilege for 

its audit of t:.'1e PSC s~'1edule ll's, which it labeled as 

containing "significant adverse findings". 

this day 

1.992. 

J 




s~o~ ~= and subsc=ibed before me ~~is 

day of !.9 9 2. 

/0« 
I 

~jaTA.RY ~UBLIC 

State of ~\ ":l v-~ \ q ....... at Large 

~y c=mmission expires: 

............. 
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, -­..--!-' - .. 35,935 40,458 45,206 47,942 53,108 
~ay J9,l71 J9,960 45,889 46,079 5J,62l 
- .._.-. 41; 223 43,OJJ 33,087 33,9J9 62,239~ 

- 1 

-.--

..JU_ . 50,617 47,806 51,317 56,719 67,813 

.':'.l!C; . 43,235 51,:322 54,376 62,556 60,637 
~-==. ~6,39S 40,769 51,080 ~3,!.41 55,546 

~7,910 42,267 40,500 30,052 71,557 
::ov. 46,055 42, 7 12 42,7:0 43,604 51,331 

' - .... - 1:;eC. 44,612 37,630 ,:l,o",_ J9,559 51,471 
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'!'a~2.1 1937 1991 = 1 , 816,1~5 
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DOCXE'l:' NO. 9202QO-~L 

, .~-ZREB,{ CS~TI7£ ~hat a copy of ~e foregoing has been 

furnished by U. S. ~ail or hand-delivery to t.."le collowing !;Ja.tties on 

this 2nd day of June, 1992. 

Marshall Criser, II! 
SellSou~ Telecommunications, 

Inc. (Sou~ern 8ell Telephone 
& Telegraph Company) 

150 S. Monroe St., Suite 400 
Tallahassee, FL 32301 

t-Iarris 8. An1:...."lony 
8ellSou~"l Telecommunications, 

Inc. (Sou~~ern Bell Telephone 
& ~elegraph. Company) 

150 W. Flagler St., suite 1910 
Miami, FL 33130 

Robin Norton 
Division of Communications 
Fla. Public Service commission 
101 East Gaines Street 
Tallahassee, FL 32301 

Doug Lackey 
8ellSou~"l Telecommunications, ~ 

Inc. (Southern Bell Telephone 
& Telegraph Company) 

4300 Sou~"lern 8ell Center 
Atlanta, GA 30375 

Mike 'I"..romey 
Deoa~ent of Legal A!!airs 
At~orney General 
The capitol 8ldg., 16th Floor 
Tallahassee, FL 32399-1050 

Angela Green 
Division of Legal Services 
Fla. Public Service Commission 
101 East Gaines Street 
Tallahassee, FL 32301 

EdT,,{ard Pasdlall 
Florida AARP capital City Task 

Force 
1923 Atapha Nene 
Tallahassee, FL 32301 

Fla. Consumer A~ion Network 
4100 W. Kennedy Blvd., #128 
Tampa, FL 33609 

Charlotte Brayer 
275 John Knox Rd., EE 102 
Tallahassee, FL 32303 

Ri~~ard D. Melson 
Hopping, Boyd, Greer. , · Sams 
23 South Calhoun Street 
P.O. Box 6526 
Tallahassee, FL 32314 

Michael J. Henry 
MCI Telecommunications Corp. 
MCI Center 
Three Ravinia Drive 
Atlanta, GA 30346 



.j"oseph. A. McGo~th.l.in 
vicki Gordon Kau~an 
McWhi-~ar, Grandof~ & Reeves 
522 E. Park Ava., Suita ZOO 
Tallahassee, ~ J230~ 

Rick Wright 
Ai'AD 
Fla. ?ublic Service commission 
10~ Eas~ Gaines Strae~ 
Ta~~ahassee, FL J2JO~ 

Jcseeh P. Gillan 
J. ?: Gillan and associates 
p.o. Box 541038 
Orlando, FL. ]2854-1038 

/s/ 
Charles J. Beck 
Deputy Public Counse~ 
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janis Sue Richardson 
Associate Pub~ic Ccunse~ 
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