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COMMISSIONER DEASON: Perhaps now is a good time 

to discuss scheduling a little bit. There has been 

some concern expressed that there are three 

Commissioners that are going to have to be leaving 

going to a hearing in Fort Myers this afternoon. 

There are a number of Staff persons here at the 

Commission who will be attending that hearing. And I 

understand there is some.Staff personnel in Public 

Counsel's Office who will need to be making travel 

arrangements to be in attendance at that hearing, also . 

And there has been some discussion that if we 

could conclude today ' s proceedings at a reasonable hour 

somewhere, it has been suggested noon or 1:00 p.m. My 

original plans were to try to stop today around 3:00 

p.m . I have no objection to having a target completion 

time for today's proceed ings somewhere around noon or 

1 : 00 p.m . l iy only concern is that we have set aside 

we have been fortunate enough to find three days 

consecutively in July to conclude these hearings , and 

that was a minor miracle in and of itself. And we are 

going to have to conclude the hearings in July. Beyond 

that it gets more and more difficult. And I think we 

all would agree that it's time to bring these rules to 

a closure. So my only request is that the parties keep 

ACCURATE STENOTYPE REPORTERS, INC. 



• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

459 

in mind that we don't have an unlimited supply of time 

and days to get this concluded, that if we conclude 

early toda y we are just qoing to have to buckle down 

that much more in the July proceedings. So as long as 

everyone understands that. 

I have had a request t his morning that after we 

conclude our discussion of Rule .037, that we go 

immediately into Rule .433. This would accommodate 

some out-of-town personnel, and I think that ' s a 

reasonable request if there is no objection. And I 

also had a request that it may be helpful if we could 

identify those rules, if there are any, and I hope 

there are, those rules that are essentially 

noncontroversial or may be just minor comments that we 

could go ahead and maybe identify those and get those 

concluded today and get those out of the way, so we 

could focus on the rules in the July hearing. And that 

may expedite things. so.just kind of keep those things 

in mind. 

Our first order of business today, though, is to 

conclude Rule .037, and I think that Ms. Dismukes had 

some final comments in regard to that rule, is that 

correct? 

MS . DISMUKES: Yes. Thank you. 

OPC has proposed a few changes to Subsection 
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(2)(c) of the proposed rule. And, basically, our 

addition is to require that the utility provide a 

description of the nature and identity of all parent 

companies, affiliated companies, and related parties. 

And, basically, our reasoning is pretty much the same 

as it was when we discusseu this same addition under 

other certification issues. 

COMMISSIONER LAUREDO: What was it again? What 

section? It was too fast. What section? 

MS. DISMUKES: It's Section (2)(c). In addition, 

as Florida Waterworks Association brought up yesterday, 

we added what they're choracterizing as clarifications 

to Subsection (g), which is that the contract for sale 

shall also include any auxiliary or supplemental 

agreements. In Florida Waterworks' comments concerning 

our proposal, they indicated some disagreement with 

Subsections (1), (2), and (3) of (g), which is where we 

have proposed that the utility also provide some 

additional information. And as I understand their 

concern, it is that that information may not be 

contained in the agreements that we requested that the 

utility provide when they filed this application. So 

compared to what we have in our comments, I would just 

like to say that we would change it to say, "In 

addition, the utility shall provide, where applicable, 
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And then our two additions are the dollar amount 

of the assets purchased. Staff had originally had a 

list of the assets purchas d, and we have just added 
• 

that the dollar amount should also be included. And, 

in addition, we would like to know the assets o f any 

nonregulated operations or entit ies. 

To that we have also added a Subsection (3), which 

asks that the utility provide a description of all 

consideration between the parties, including promised 

salaries, retainer fees, stock, stock options, 

assumptions of obligations, et cetera. And, basically, 

all we are asking is if there are any kind of side 

deals which were not a function of the agreement, we 

would like to know about that. If the utility doesn't 

have it in the agreement, they can provide i t as a 

separate list or a separate item. The only party that 

commented on that was Florida Cities . If they don' t 

dispute providing this iQformation, then I don't think 

there is any disagreement between us and Florida Cities 

or Florida Waterworks Association. 

We have also proposed a modification to Subsection 

(2)(k), which is basically the same thing as Subsection 
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(c), which is to include ·any auxil i ary or supplemental 

agreement . And then, finally, the same change we 

propose t o Subsection (3)(g). And those are basically 

our suggested changes to the proposed rules. 

CHAIRMAN DEASON: What do you mean by " auxiliary" 

and "supplemental agreemen1- s"? These are things that 

are not part of the contr ac t but are part of the 

transaction? 

MS. DISMUKES: To be honest with you, I don ' t know 

whether or not a situation exists where there is more 

than one contract . It's just basically if there are 

additional contracts, we would like to have them file 

those as well. 

COMMISSIONER LAUREDO: Just about anything, but we 

don't want their birth certificates and their 
• 

citizenship application. My God, I would hate to ge t 

into this business. 

MS. DISMUKES: I was just going to say, I mean, if 

there are any agreements outside the actual purchase 

agreement, and it has to do with the transfer, I think 

that it would be important for all parties to have that 

at the time they file the application. 

COMMISSIONER LAUREDO: If it has to do with the 

transfer? 

MS. DISMUKES: Correct . 
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COMMISSIONER LAUREDO: But in any agreement 

between entities that may be parties, may be purchasers 

but has nothing to do with it -- I mean, there has got 

to be a stop to how much you want to know about 

relationships between parties, investors. I was going 

to ask you why do we need f inancial statements for 

although nobody has objected to it -- for people 

providing funding? 

While on (k), all enti ties I hope I'm in the 

right place, Page 32. And this is not your suggestion, 

so I shouldn ' t ask you. People providing funding and 

financing, they want financial statements and copies. 

Why would you want a financial statement? If I come up 

and put up a million dollars, why would you want my 

financial statements? There must be a logic to wanting 

all of this stuff. 

COMMISSIONER BEARD: Commissioner, I think I can 

remember one specific case where it was a territorial 

dispute and the owner of the company was proposing that 

he had the financial ability to serve the area, as an 

example, and he literally was talking about his home, 

and this, that, and the other, and it really became 

pretty ludicrous. And I think the point is that you'r~ 

looking to see that this entity, whoever it is that 
• 

proposes to own this, has the financial ability and 
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• 1 stability to provide service in the future a s opposed 

2 to having somebody that is coming in that is on the 

3 verge of Chapter 11 trying to buy a water and . 
4 wastewater. 

5 COMMISSIONER LAUREDO : Yes, but this is the people 

6 providing t he funding to t t•e buyer , not the buyer. 

7 This is the backers of the buyer . That's why I was 

8 wondering . Let's say a bank o r --

9 COMMISSIONER BEARD: I think that's part of it. 

10 COMMISSIONER CLARK: Wouldn't you want that if you 

11 a r e relying on their ability to, in fact, provide the 

12 funds? Don't you need to know that they have the 

• 13 ability to provide the funds they say they are going to 

14 provide to the buyer? 

15 COMMISSIONER DEASON: Well, I think the rule wou ld 

16 only apply to people who have a 10 percent or greater 

17 ownership share, is that correct? It's not like the 

18 owner goes ~o the bank and we are asking a financial 
• 

19 statement of the bank. if the bank has a 10 percent 

20 ownership share, then we are asking for the bank's 

21 financial statement. 

22 MR. CRESSE : That was the clarification that I was 

23 going to ask about. Exactly what that means is 

24 25 . 3 03(7)(k), it says, "A list of all entities which 

25 • have provided or will provide funding to the buyer and 
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an explanation of manner and amount of such funding, 

which shall include their financial statements and 

copies o f any financial agreements with the utility." 

Now that see ms to me to say if Sun Bank is lending the 

buyer $500,000, you have got to provide Sun Bank ' s 

financial statements . 

COMMISSIONER BEARD: Would that be in the form of 

their annual report? 

MR. CRESSE: Yes, I guess that would b s 

satisfactory. 

COMMISSIONER LAUREDO : But it doesn't make sense . 

CHAIRMAN DEASON: But the next sentence, I think, 

clarifi es that . Or if ie doesn ' t clarify that, I think 

we need to get it clarified . 

COMMISSIONER LAUREDO: I'm glad you brought that 

up, because that was my next question. 

MR. CRESSE: That's the clarification that I'm 

s eeking . ~ow, if t he next sentence excludes the 

lender, which says , "This requirement shall not apply 

to any person or entity holding less than 10 percent 

ownership interest in the utility, " if t hat's only 

people that are providing equity 

COMMISSIONER LAUREDO : Yes, but that qualifies the 

buyer. It doesn't qualify the lender. See, that 

sentence is very confusing . This requirement shall not 
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apply to any person, and let's just say the five of us 

get together and buy a utility. And I have a 5 percent 

equity; less than 10 percent, or 8 percent, and all the 

other partners have more than 10. I have to show all 

of my financial -- I don't have to show all of my 

financial backers, you a:l do . That's what that 

sentence says to me. so; anybody that backs in any way 

anybody who has a 10 percent or more equity has to 

disclose their financial statements. That is the 

backers, not the buyers or the equityholders . I think 

it's impractical, and I don't know where it would lead 

you . 

COMMISSIONER BEARD: What you could invite -- and 

I'm no expert in this . You could invite Tom Beard of 

ABC Company that has 5 percent, and it's a shell. Tom 

Beard of DEF Company who has 5 percent and it's s 

shell. And I can build my way up to 20 percent equity, 

as an exanple, some way that way and then the rest is 

debt. I'm just thinking out loud. 

COMMISSIONER CLARK: Well, if you read the rule, I 

think the sentence makes it clear, that you don't get 

it from a bank because that bank is not providing 

CHAIRMAN DEASON: Maybe we can get some 

clarification from Staff . What is the purpose or the 

intent? 
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MS. CHASE : Commissioners, the purpose of the 

change was just that, that if they have more than a 10 

percent ownership, that we do expect to see their 

financial backing. This same language was put in in 

.033, which was discussed yesterday. The whole idea is 

that this could very well be a brand new utility. You 

know, someone brand new pL r chasing a utility, and we 

would look at them the same way we would look at an 

original certificate. Do they have the financial 

backing and the financial wherewithal to operate the 

utility? And Commissioner Beard's point was exactly 

what this is getting to, that if they have an 

individual or something that's signing an agreement 

that they are going to provide $100,000 backing, we 

want to know that that person really does have that 

money readily available ~here they could provide it. 

COMMISSIONER CLARK: Well, suppose that person 

says they are going to provide $100,000, and it's going 

to be through a loan from a bank. Does the bank have 

to provide their statement? 

MS. CHASE: No, that's not at all the intent of 

this. 

COMMISSIONER LAUREDO: Where did you read that? 

COMMISSIONER CLARK: Because it doesn't apply to 

any person or entity holding less than a 10 percent 
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ownership; the bank does not have any --

COMMISSIONER LAUREDO: No, but, agai n, we are 

getting confused. That's qualifying the buyer; it ' s 

not qualifying the backer of the buyer. If the equity 

holder --

COMMISSIONER CLA.RK: Fead it again. 

COMMISSIONER LAUREDO: My example is if I have 8 

percent, if I have 8 percent of this new equity group 

moving in, and I say in the application I am pledging 

$100,000 of working capi~al for this thing, I do not 

have t o turn --

COMMISSIONER CLARK: I agree with that. 

COMMISSIONER LAUREDO : Right. But everybody else 

who has more than 10 percent has to disclose the 

financial statements, not of themselves, but of 

everybody who is lending them money. 

COMMISSIONER CLARK: Not unless those people 

have 

MR. HOFFMAN: Commissioners, one problem that I 

see with it that goes along with this line of 

discussion is if you read that sentence, where it says 

"This requirement shall not apply to any person or 

entity holding less than 10 percent ownership," it does 

seem that the bank, the Sun Bank, in Mr. Crease's 

example is excluded. But then if you read on it says, 
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"Unless the bank is also providing other funding," for 

instance, other than funding to secure an ownership 

interest to the utility. So if you continue the 

example, Sun Bank has a $10,000 line of credit to the 

utility, they just got thrown into this requirement. 

CHAIRMAN DEASON: If ··Ie were to put a period after 

the word "utility" on Line 2, would that solve the 

problem? 

that. 

COMMISSIONER LAUREDO : What after Line 2? 

CHAIRMAN DEASON: Just strike everything after 

MR. HOFFMAN: Strike beginning with the word 

"unless" and then thereafter? 

CHAIRMAN DEASON: Yes . 

MR. HOFFMAN: Yes, I think that would solve that 

issue. 

COMMISSIONER CLARK: Well, do we want to make an 

exception f~r savings and loans? If the federal 

government isn't going to be careful, maybe we need to 

be. 

CHAIRMAN DEASON: I think that we are getting into 

a very slippery slope there, if we try to put 

additional requirements on a savings and loan versus a 

bank. 

MS . CHASE: Commissioners, this language was put 
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in to address Mr. Crease's concern that he raised. We 

wouldn't have any problem with a period after 

"utility," like he said. I would suggest we make the 

same change, though, back in 25-30.033, where we 

tracked this language exactly. 

COMMISSIONER CLARK: \r' o were you intending to get 

at when you say, "Unless t at person or entity is also 

providing other fundi ng," other than funding t o secure 

an ownership interest to the utility? 

MS. CHASE: Honestly, Commissioner, I don't know. 

This came out of one of the workshops. We were trying 

to address that problem. I think the language just 

doesn't do it. 

COMMISSIONER CLARK: But if you put a period , it 

will . 

MS. CHASE: Yes. 

MS. DISMUKES: You could have a situation -- I 

think we have one in a small water and sewer case where 

a brother or something had loaned the money to finance 

the utility, where you might want to be concerned about 

his financial wherewithal, as well. I know that gets 

into Commissioner Lauredo's concern, but that did 

happen wi th Jasmine Lakes. 

CHAIRMAN DEASON: But don't you think that that 

would show u p on the person -- the person that borrowed 
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the money from the brother, that would show up on their 

financial statement as a note payable to the brother, 

that may raise a question. 

MS. DISMUKES: Right . You can always approach it 

on a case-by- case basis as opposed to requiring it in 

the application. I was juFt giving an example that 

came to mind. 

MS. CHASE: Commissioner, let me just poi nt out, I 

think that's true. And if you look at the one above it 

in (j), that's where t hey have to provide a statement 

or, you know, show their financial ability. And that ' s 

where we can address those on a case- by- case bas i s. It 

gets to whether we approve the application or not, and 

if they are not willing to provide something that ' s 

questionable, then the answer would be, you know, they 

have to maybe be denied . So we can get at those kind 

of case-by- case bases in (j). 

COMMISSIONER BEARD: Let me ask you a question 

about the word "ownership" here. The "We Five Company" 

that Commissioner Lauredo was describing, we each put 

up 5 percent equity. Now, you've got 25 percent of the 

money . We go to Sun Ban~, we borrow the other 75 

percent of the money. Okay. 75 percent debt, 25 

percent equity . What portion of the ownership do the 

five us have ? Do we have 5 percent each, or do we have 
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MS. CHASE: You would have 20. 

COMMISSIONER BEARD: Okay. That makes sense to 

MS. CHASE: Sun Bank is just a loan to back it. 

COMMISSIONER BEARD: 0kay. 
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COMMISSIONER LAUREDO: Oh, no, the lender does not 

take equity by lending you money. I'm just sayin~ it's 

just going to be funny to see, going up to Sun Bank and 

telling them that the Public Service Commission, which 

is fine, I guess, will be able to get their annual 

report • 

COMMISSIONER BEARD: That's not what I read here. 

The point is there would be five people with 20 percent 

ownership; those five would have to provide their 

records. Sun Bank, as !•read this, has loaned the 

money to those five owners; they don't need to provide 

their records. That's the way I understand this. 

COMMISSIONER LAUREDO: See, I just come with 

another mentality. I would be a little more worried 

about their next cash flow. To me, that just means 

that they have an obligation, that's probably in the 

scheme of things , more superior. They are going to 

have to pay Sun Bank. And so if you want to do an 

analysis of economic viability, I would be more worried 
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about other things. But I can live with it. 

Semantically, I think, taking that out helps at least 

to -- but there are people out there. I want you to 

know that part of the reason I bring this up, besides 

the fact that I have a great fear of the constant 

incremental but steady int:usion of government into 

everybody's lives, generall y. It is also talking about 

disincentives. There are a lot of private capital 

people, venture capital people, who would be 

discouraged by this kind.of rule. 

CHAIRMAN DEASON: And that may be good, 

Commissioner, because we only want those people in the 

utility business who are forthright and want to make 

all of their records available, and realize the burden 

that they are placing on themselves and the public 

trust that they are taking upon themselves to be a 

public utility. We are not talking about requirements 

of p e ople wh o are in some type of private business. 

It's a totally different situation when somebody is 

coming in and offering themselves to become owners of a 

public utility. 

COMMISSIONER LAUREDO: But, again, here is where 

our confusion is. I ' m talking about the lender. 

CHAIRMAN DEASON : There is no requirement -­

COMMISSIONER LAUREDQ: I'm talking about the guy 
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who is willing to back me from California, who is a 

venture capitalist, who says, "I'm going to fund your 

investment in this thing, Mr. Lauredo. I am John 

Smith, venture capitalist." And it shouldn't imply 

that just because he doesn't want to disclose this 

stuff, he is less ethical .han myself or anybody else. 

I think that is the wrong c onclusion. But for a lot of 

other competitive reasons, economic and business 

reasons, a lot of people don't like to have their tax 

returns on the record, particularly public records. 

And it doesn't mean that they are dishonest. Why do we 

need to draw that conclusion? There are a lot of other 

reasons. It may not be applicable. It's just that 

it's one of those things. Philosophically, I have a 

problem, but I know a lot of reputable established 

venture capital people would stay away from this kind 

of investment. I guarantee you, because I know some of 

them, you k~ow. And, by the way, they're risking their 

capital. That is the ultimate commitment to making 

this work, that there is no recourse to them. They put 

up the capital through me, the 10 percent owner. I'm 

liable to them for that money, and they just, you know, 

it has a chilling effect. 

CHAIRMAN DEASON: If that is the case, that 

venture capitalist has no requirement under this rule, 
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because we're going to -- this rule would look at you 

and your financial statements. And the only question 

would come up, if you're relying upon some venture 

capitalist for your financial stability, well, then 

that may raise a question later on. But there is no 

requirement up front that tt a t venture capitalist has 

got to provide his or her 

COMMISSIONER LAUREDO: Sure, if he provides 

funding. If he has provided or will provide funding, 

money. 

COMMISSIONER CLARK: But then it says it doesn't 

apply to anyone who doesn't also take an equity 

ownership along with providing that funding. 

CHAIRMAN DEASON: That is the second sentence. 

Staff, correct me if I'm misinterpreting this. 

COMMISSIONER LAUREDO: I don ' t agree with that, 

Commissioner Clark . 

MS . CHASE: No, Commissioner, that's correct. 

CHAIRMAN DEASON: That is the intent? 

MS . CHASE: Yes. 

CHAIRMAN DEASON : We are only getting financial 

statements a nd financial information on those entities 

which have a 10 percent or greater ownership share in 

the utility . 

MS . CHASE : That is true . 
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• 1 COMMISSIONER LAUREDO: Okay. Now, so in this 

2 case, so that it's clear and it's a simple example, 

3 that I do have a backer for my investment, and my 

4 investment is 8 percent -- I will take it back. I 

5 could have a 50 percent. If I have a 50 percent share 

6 of this new investment, and my financial ba cker is XYZ 

7 Venture Capital, who has no equity in the enterprise. . 
8 He is a lender to Lui s Lauredo . He does not have to 

9 disclose his financial statement? 

10 MS . CHASE: That i s correct . 

11 COMMISSIONER LAUREDO : Oh. 

12 CHAIRMAN DEASON : Now , what you have to real i ze , 

• 13 though, i s when Staff makes their review, a nd they look 

14 -- and maybe we ought not to use you as an example 

15 but someone else , an individual who is, basically, 

16 being supported by a venture capitalist, and that is 

17 the only source of income or financial support they 

18 have, Staff may question that , and say, "Look, you have 

19 met the requirements , but we have substantial doubt 

20 about this individual. Unless you come forth with more 

21 information, we have no alternative but to deny the 

22 application, because we are not convinced that there is 

23 the necessary financial viability and support to 

24 support the utility." 

25 • COMMISSIONER BEARD: But that has nothing to do 
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with venture capitalist . If I borrow X number o f 

dollars, and I use those~dollars to buy into the 

utility, the question becomes do I have the ability, 

the financial stability to meet my debts, to continue 

to do that? And that's there is a loan agreement 

that says I have got to pay $350 a month for 36 months 

to pay that off. Now, thP question is, can I, as the 

owner, pay that off? Not have they got more money to 

lend me. I have just got a note out there, a note 

payable I've got to deal with . It has nothing to do 

with the lender . It has to do with me, the owner. 

CHAIRMAN DEASON: Well, I agree with that , but we 

had the exampl e of -- like some type of a sweetheart 

loan from a brother to a brother type thing. And I 

think if there is some question about that, I think 

that we could - - Staff would have the authority, or the 
• 

Commission would have the authority to ask further 

questions that, perhaps, goes beyond the rule. But I 

think the way the rule is written now is sufficient, 

and that we would get the necessary information that we 

would need to make an informed decision. And only in 

that very limited situation where we would need 

additional information to assure ourselves would that 

be necessary. And I think that's probably goi ng to be 

on a very limited basis . Now, I don't know what 
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Staff ' s intent is. I think that i s the way I read the 

rule. 

MS. CHASE: That is right, Commissioner. And when 

we would use this, often it would not be so such if 

they had gone out and actually borrowed money to use; 

it would be if they are gning to, like, on an ongoing 

basis, if I need any addit ional capital, I'm going to 

be getting it from my brother- in- law, or whatever it 

is . That's where we would be concerned. "Well, will 

he be able to provide that on an on- going basis?" It 

• 
is not so much for a loan agreement, per se; it's for 

when they have said they are going to be using this 

source. If they don't have it themselve s and they are 

going to be relying on some other source on an ongoing 

basis, that is where we would look at that. 

COMMISSIONER LAUREDO: Well, we struck that last 

sentence out. After the period, you suggested? 

CHAIRMAN DEASON: Right. And without objection 

Yes? 

MR. SHREVE: Mr . Chairman, off of this subject, 

but back to one of Commissioner Lauredo's earlier 

questions about nonrelated information that was corning 

in here, I wonder if I could just mention one of the 

reasons that we would need that. Although it appears 

that some of the deals or some of the agreements might 
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appear to be unrelated to a specific transaction, if 

you take, for instance, when Southern States purchased 

from Deltona there was an original agreement. But then 

in addition to that, there was what would appear to be 

an unrelated agreement in the settlement of a lawsuit 

between Deltona, and where Southern States actually 

took over some responsibil i ty from Deltona for 

furnishing some service that was really a developer's 

responsibility. We want t o know if there is any 

influence in there anywhere? 

We've actually had a situation, not concerning 

Southern States, but where there were either three or 

four deals made at the same time, which would appear to 

be separate transactions, some of them out of the State 

of Florida. But when the company made the deal, it 

placed an undue burden or a bigger portion of the 

burden on the Citizens of the State of Florida, while 

giving a break to an unrelated transaction 

out- of- state. So, there are some that would appear to 

be unrelated . 

COMMISSIONER LAUREDO: But the document related to 

the actual purchase is not the totality or the 

reflection of either the, quote, "purchased price or 

the obligations arising, '' because there are other 

well, that helps explain. And that has happened? 
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COMMISSIONER LAUREDO: I've got it. 

MR. SHREVE: That's right. 
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COMMISSIONER LAUREDO: I got it. Good point. 

CHAIRMAN DEASON: Okay. Rule 25- 30.037, I think 

we have already discussed ., few things yesterday. 

MR. SEIDMAN: Commiss i oner, could I just reiterate 

one thing. With regard to .037(2)(c), with regard to 

description of nature and identity of all parent 

companies and affiliated companies, we addressed that 

under 25-30.033(l)(c) yesterday, and our comments are 

the same on that. And I think you gave directi on to 

the Staff with regard to wording on that. 

COMMISSIONER CLARK: "Where applicable," is what 

we are talking about, "where applicable"? 

CHAIRMAN DEASON: This is in relation to 

affiliated entities? 

MR. SEIDMAN : Right, that it had to do with the 

utility . 

COMMISSIONER LAUREDO: You're talking about Page 

31, is that where you're at? (2)(c)? 

MR . SEIDMAN: Page 31. 

COMMISSIONER LAUREDO: Let me make sure we are on 

the same page, "The nature of the buyer's business 

organization," i.e . 
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MR . SEIDMAN : Well, it asks for a description and 

identity, and we took issu~ with that because of the 

burdensomeness and the irre levancy of l i sting hundreds 

of entities. And you ad~ressed that yesterday already. 

And all I ' m saying i s those remarks that were discussed 

yesterday should carry over t o this, because it ' s the 

same phrasing. 

CHAIRMAN DEASON: Yes . And as I recall, the 

Commission addressed that and decided that there would 

not be a requirement to list every affiliated entity, 

unless there was a need to show support from those 

affiliated entities to prove financial viability, and 

that burden would be on the person requesting the 

transfer. 

MR. SEIDMAN: That's correc t. We just want t o 

make sure that the same thing carries through . Thank 

you. 

CHAIRMAN DEASON: Am I interpreting that 

correctly? 

MS . CHASE: Yes. 

CHAIRMAN DEASON: Okay . 
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CHAIRMAN DEASON: I think we determined that we 

should do that, without objection. There was a 

discussion concerning arranqement of provi ng land 

ownership, other than with a warranty deed. You were 

going to incorporate that language into this rule as 

well as we discussed yesterday, is that correct? 

And then, Ms. Chase, you made a recommended change 

to Paragraph (2)(m), and we determined that that needed 

to be determined in conjunction with our ultimate 

disposition of Rule .0371. 

MS . CHASE: That's correct. 

CHAIRMAN DEASON: And so, really, the only matters 

that are left to dec i de at this point would be the 

additional language sugg~sted by Public Counsel for 

(2)(g) and for 2(k), is that correct? 

MS. CHASE: That's correct. 

CHAIRMAN DEASON: Commissioners, what is your 

pleasure? 

COMMISSIONER CLARK : I move the rule with those 

amendments. 

CHAIRMAN DEASON: Do I have a second? 

COMMISSIONER LAUREDO: Whenever we move this, 
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again, to make sure, we are just kind of moving on what 

I call first reading? 

CHAIRMAN DEASON: The first reading. It will be 

incorporated into the final proposal as we suggested 

here, but we are free to reconsider any of that and 

change or modify in the final vote, which now appears 

to be in September. 

COMMISSIONER LAUREDO : Okay . 

CHAIRMAN DEASON: Without objection? Hearing 

none. Staff has suffici ent direction then for Rule 

.037. 

MR. ARMSTRONG: Mr. Chairman, if I may, just a 

couple of quick comments on Southern States' position 

as on the record . We don't have any problem whatsoever 

with contracts, auxiliary agreements, anything related 

to the purchase. We have no problem with that . We 

also have no problem with providing the information 

about the financial backing of the owner. Obviously, 

we are wholly-owned by Minnesota Power, which is a 

publicly traded company . And we concede to filing 

annual reports every time we file an acquisition, if 

that's -- I think that would be acceptable, and I just 

wanted confirmation that that would be acceptable. Is 

that the kind of information you need from a company 

like Southern States? 

• 
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MS. CHASE: I'm sorry, what? 

MR. ARMSTRONG: What we would like to do in terms 

of the financi al backing of the owner -- obviously, we 

are wholly-owned by Minnesota Power, which i s a 

publicly t r aded company,•and what we saw when we read 

this is fine . You know, we will hand you down your 

report, and 10- Qs, but we J USt want t o make sure that's 

okay. 

MS. CHASE: That will be fine. 

MR. ARMSTRONG: Thank you. 

CHAIRMAN DEASON: Bef ore we move on to Rule .433, 

which has been requested to be taken out of order, do 

any of the parties know o f noncontroversial rules that 

we can go ahead and consider at this time, or do you 

want -- perhaps you just need to be thinking about 

that, and we can take care of that before the day is 

over. Whatever your pleasure is. 

Mr . Scheifelbein? 

MR . SCHIEFELBEIN: Our pleasure is your pleasure, 

Mr. Chairman. We were ptepared to do that right now. 

I don't know if the other parties are. 

CHAIRMAN DEASON: Why don't you go ahead and 

identify those, and perhaps the parties can t ake a look 

at those and inform us whether there i s any 

controversy • 
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MR. SCHIEFELBEIN: According to my notes, 

25- 30 . 060, which deals with exemptions, the only 

comments that have been filed on that are by Staff, and 

we have no controversy with it. And we are not aware 

of anyone else . 25-30.090, abandonments. Again, the 

only comments are Staff's . We have no pro blem with the 

rule as proposed and are no t aware o f anyone else ' s. 

25- 30.111, exemptions for resale, same thing ; 

25- 30 . 135, tariffs, rules and miscellaneous; 25-30 . 320, 

refusal and discontinuance of service; 25-30 . 335 , 

customer bills; 25-30.360, refunds ; 25-30.430, test 

year approval . 

COMMISSIONER LAUREDO: How about . 433? Nevermind, 

nevermind. • 

MR. SCHIEFELBEIN: One or two small items on that, 

Commissioner. Things go downhill from there. I don ' t 

believe there is any controversy among the parties on 

25- 30 . 437, rate structure . 25-30.4385, additional 

information, which, I believe, relates strictly to 

proposed tariff sheets. 25-30.441 , which is repeal , 

and its replacement 25- 30.4415, investment required in 

public interest, 25-30.443, Class C MFRs. 

MS. MERCHANT: Excuse me. Is that my proposed 

changes to 25-30.443? 

CHAIRMAN DEASON: 

They were very minor. 

25- 30.433 or --
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MS. MERCHANT: 25-30.443 . They were very minor to 

piggyback the Class A and B, that is all. 

MR. SCHIEFELBEIN: Offhand I have no idea. 

MS. MERCHANT: You might want to check that. 

COMMISSIONER LAUREDO : Yes, you keep doing ~hat, 

and I'm working off -- when I say the rule, I'm working 

off the rules that I have , notwi thstanding your 

testimony as suggested. •You're just another party as 

far as I'm concerned. Is that the way I should be 

thinking? You're just suggesting a change, just like 

they would suggest a change? 

MS. MERCHANT: That ' s correct. 

COMMISSIONER LAUREDO: So, all you're really 

saying is on .443 you may have a suggestion? 

COMMISSIONER BEARD: She is simply asking that if 

there is a conflict with her -- she is sayi ng it's not 

controversial with her changes included. 

MS. MERCHANT: That ' s correct. I am asking if he 

agrees with my proposed changes. They are very - - what 

do you call it, housekeeping , very minor. 

COMMISSIONER LAUREDO: I think you're saying just 

as it reads, not with your suggestion. 

COMMISSIONER CLARK : • Well, if we can cover the 

suggestions, we can get rid of it altogether. 

COMMISSIONER LAUREDO: Okay. 
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MR. SCHIEFELBEIN: Sure. And up to now, my 

comments have been also to imply on those sections the 

Staff tweaking of those rules is okay, too, and it 

doesn't s eem to have inspired any great debate, also. 

And that would apply to .443 as well. 

MS. MOORE: .437, you've already announced, that 

also has one Staff change, ~he comments of Mr. Willis . 

MR. SCHIEFELBEIN : Yes. 

CHAIRMAN DEASON: He just stated that if he has no 

controversy with it, he is accepting the suggestions 

made by Staff. 

MR. SEIDMAN: That's correct. 

MR. SCHIEFELBEIN: What my notes are attempting to 

do is see if there is any controversy anywhere. I see 

if we are happy, but other people aren't . 

COMMISSIONER LAUREDO: And when you say "we," it's 

the Florida Association?. 

MR. SCHIEFELBEIN: Yes, sir. 25- 30.460, 

miscellaneous service charges; 25-30.470, rate case 

expense amortization. We hate the rule, but we need a 

statutory change. So, we won't waste your time. 

25-30.475, effective dates. And that's it. 

CHAIRMAN DEASON: Well, you're to be commended . 

COMMISSIONER LAUREDO: Yes. 

CHAIRMAN DEASON: I think we're -- assuming what 
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the other parties have to say, this is refreshing news . 

COMMISSIONER LAUREDO: Just don' t give them a 

chance to say anything. 

MR. SCHIEFELBEIN: I probably should leave now. 

COMMISSIONER CLARK: Ken's getting nervous. 

CHAIRMAN DEASON: Mr. Hoffman, do you need 

additional time to evaluate these or can you express 

your position on these so-called noncontroversial 

rules? 

MR. HOFFMAN: Mr. Chairman, I think we need a 

little time to evaluate. Let me just kind of tell you 

where I think Southern States is at, at this point . I 

know that we will be presenting comments on the used 

and useful proposals which are in .432. We'll also be 

presenting some comments on .433, .434 and .436. Now , 

apart from that, if we have some time to go back and 

doublecheck, we may be just fine at this point. We 

also have some comments from Mr. Cresse on some new 

proposals by the Office of Public Counsel which address 

tax loss carryforwards and the treatment of non- utility 

investments . But those proposals are not part of your 

rulemaking. Those are something new that Public 

Counsel has suggested. 

CHAIRMAN DEASON: Okay. Very well. 

MR. HOFFMAN: So, at this point, we're at .432, 
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.433 and .434 and .436 and a couple of Public Counsel's 

suggestions. 

COMMISSIONER LAUREDO: Well, how did you answer 

the Chairman's question? I'm sorry, I know you -- are 

you going to take a few minutes during a break or 

something and tell us? 

CHAIRMAN DEASON: He is not aware of any 

controversy on those rules that Mr. Scheifel bein just 

identified, but he is requesting an opportunity to make 

a quick review to confirm that . 

MR. HOFFMAN: Yes. 

CHAIRMAN DEASON: Mr. Mann? 

MR. MANN: Yes, Mr. Chairman. We know for certain 

that the following we have no controversy and agree 

with those included in the list of Mr. Scheifel bein , 

and that is 30.090, .111 , .135, . 320, .335, and . 460. 

The others, I think there is a good chance that there 

really is no controversy or very little, perhaps a 

question or two, or a clarification or two. And we can 

do the same as Mr. Hoffman, take our first opportunit y 

and go over that list and see if we can increase the 

list of agreed upon noncontrovers i al issues. 

CHAIRMAN DEASON: Okay. That sounds fine. I will 

just ask the parties perhaps to do that today, so when 

we conclude the hearing today we will know which of 
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these noncontroversial rules we can dispose of, and we 

won't have to worry about come July. 

I believe we're prepared now to address Rule .433 . 

Staff? 

MS. MERCHANT: Commissioners, Rule .433 deals with 

rate case proceedings, and there are several sections 

in this rule that deal wit ~ policies. The majority of 

them are already establish~d Commission policies that 

we are codifying into rule. And there are sever al 

people that are going to address the differAnt 

sections. So the first one is quality of service, and 

Mr. Hill will address that for us. 

MR. HILL: Quality of service merely codi f ies 

current Commission practice. We, for many years, had 

no real standards. We have , over the past four and 

five years, developed standards . We bring them up in 

every rate case, and we are just trying to codify 

current Commission practice. 

MR. SCHIEFELBEIN: The Florida Waterwor ks 

Association does not oppose the rule as written. We 

agree that it codifies existing policy, long- standing 

policy. We do take issue with the Public Counsel 

suggestions on this rule, which indicates that a fine 

will be imposed if any if the standards are not met. 

We think that your authority to fine a utility is 
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• 1 unquestioned, but we don't think that you need to tie 

2 your hands with language that would require a penalty. 

3 CHAIRMAN DEASON: Mr. Hoffman? 

4 MR. HOFFMAN: We don ' t have any comments on this 

5 section . 

6 CHAIRMAN DEASON: Mr. Mann? 

7 MR. MANN: Ms. Dismuke s will be addressing our 

8 comments on these sections . 
• 

9 CHAIRMAN DEASON: Right now, I take it we are just 

10 addressing Paragraph 1 of . 433? 

11 COMMISSIONER CLARK: Why don't we do the whole 

12 thing? 

• 13 MS . MERCHANT: I think it's simpler to go 

14 section-by-section, because each one may be 

15 c o ntroversial -- some of them are controversial ; s c me 

16 of them are not. If we go that way. 

17 COMMISSIONER LAUREDO: So , let me -- Southern 

18 States not commenting means that they don't have any 

19 problem with it? 

20 MR. HOFFMAN : We support the comments made by the 

21 Association. We don't have anything to add to tha t . 

22 COMMISSIONER LAUREDO: Okay. 

23 MS. DISMUKES: The Florida Waterworks Association 

24 is somewhat correct in that we propose that if a 

• 25 utility does not meet any one of the Commission 
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standards that an appropriate penalty be imposed. This 

is -- my understanding is that it's the current 

Commission practice that~they do impose penalties, not 

perhaps on a routine basis, but they do impose 

penalties when the utility does not meet the quality of 

service standards. We are not proposing that it be a 

fine . It can be any kind o f penalty that the 

Commission wishes to choose that they fee l is 

appropriate. Primarily, our thinking here is that it 

would provide the utility with an incentive to meet the 

quality of service standards. 

COMMISSIONER CLARK: Why do we have to do that? I 

mean, the l aw says you can fine for any violation of a 

rule, order or statute. It's already in the statute . 

Why would we put it in a rule? 

MS . DISMUKES: To me it was just a point of 

clarification that if it was in the rule that the 

• 
utility would more aptly .try and meet the quality of 

service standards. If it was a new rule where the --

Mr. Hill pointed out that you're codifying Commission 

practice. It's my understanding that the Commiss i on 

does impose penalties, and so we have just added that 

to the change that has been proposed by the Staff. 

Perhaps you were right that if it is in the law, it's 

not necessary here. It was just, basically, an 
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addition. 

COMMISSIONER CLARK : To make s ure that they knew 

about it, to remind them? 

MS. DISMUKES: (Indicating yes.) 

COMMISSIONER JOHNSON: Are there any other 

instances in any of the rules where we set out that we 

can impose a penalty? 

MR. HILL: No, ma'am. 

COMMISSIONER JOHNSON: Are there any -- and there 

are other places in the rule where we could impose a 

penalty? 

MR. HILL: Yes, ma'am. And I would guess I would 

point out that often in the past the Commission, as 

opposed to a penalty, has ordered the utility to take 

steps to correct the action. And I guess that is why 

we wrote it the way we did; that the Commission often 

does impose a penalty, sometimes a penalty on return on 

equity. But often it's merely ordering a utility to 

take certain action to correct the deficiency. 

COMMISSIONER JOHNSON: And in a way this 

language like this might hurt us for purposes of legal 

argument. If there is one particular section where we 

state that we can impose a penalty, and then there are 

other places where we can impose a penalty, but we 

didn't say that, although it would be an argument where 
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I think we would win, there i s an argument that could 

be made that, "Hey, look, you can ' t impose a penalty 

here. Whenever you wanted to impose a penalty, your 

rule laid that out." I would probably prefer that we 

didn't unless we did it in every instance, I'd 

prefer that we wouldn't just segregate it out in one 

instance. 

CHAIRMAN DEASON: Any objection to Commissioner 

Johnson ' s suggesti on? 

COMMISSIONER CLARK: No. 

CHAIRMAN DEASON : Ve ry well . All right . Next 

section of the rule. 

COMMISSIONER CLARK : Before we go on, I have a 

question on the introductory paragraph. It says, "The 

following provisions apply, unless for good cause s hown 

they result in an unreasonable burden . " I guess my 

question is are you going to file them unless you show 

good cause otherwise, or is good cause limite d to being 

an unreasonable burden? 

MS. MERCHANT: I believe Staff's position would be 

that you would have to skow the burden up front. 

COMMISSIONER CLARK : I guess my suggestion is that 

you should say, "Unle ss the applicant or any intervenor 

demonstrates that the rules result in an unreasonable 

burden." I mean, that i s your good causa. It ' s 
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redundant to have --

MS. MERCHANT: "Good cause shown," you would take 

that out? 

COMMISSIONER CLARK: Take that out. 

CHAIRMAN DEASON: You would strike the phrase, 

"for good cause shown"? 

COMMISSIONER CLARK: ~es. 

CHAIRMAN DEASON: Any objection to striking the 

phrase? Very well, strike the phrase. 

MS. MERCHANT: Are we on to 2? 

COMMISSIONER LAUREDO: I'm sorry, from line? 

CHAIRMAN DEASON: This would be on Line 3 and 

strike the phrase "for good cause shown." 

COMMISSIONER LAUREDO: Okay. 

CHAIRMAN DEASON: P~ragraph 2. 

MS. MERCHANT: Commissioners, I would like to 

combine 2 and 3 together because they relate, and I 

don't think that we will have any objection from the 

parties. 

CHAIRMAN DEASON: Okay. 

MS . MERCHANT: Section 2 deals with the working 

capital allowance calculation, and Section 3 deals with 

debit deferred taxes on income taxes. And then the 

second part of 3 deals with the debit deferred taxes to 

be included in addition to working capital. Section 2 
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states that the proposed calculation for working 

capital would be the formula approach or one- eighth of 

O&M expenses. We also propose that no allowance for 

deferred debits be i ncluded in addition to that 

allowance. 

The current Commission practice -- excuse me, the 

current rul e for filing mi imum filing requirements is 

that the utility use the f ? rmula approach with no 

allowance for deferred d~bits. And if they use the 

balance sheet approach, they won't receive recovery of 

the increased rate case expense in that rate case. 

The policy that this rule, the current rule is 

based on was the alternative ratemaking docket where 

the Commission found that the balance sheet method was 

the more accurate method, but it was also a lot more 

expensive for the water and wastewater utilities. And 

in that order, 21202, the Commission found that the 

increased benefits for the balance sheet approach did 

not offset t he increased cost. 

Also, a utility that's losing money most likely is 

going to show a negative working capital allowance on 

the balance sheet approach. And in that situati~n, the 

Commission would always allow, or in the past the 

policy of the Commission.was to allow a zero working 

capital allowance. If a utility is in a loss situation 
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you are really -- if you don't -- if you don't give 

them a return on their working capital allowance, then 

you could prevent a utility from ever recovering that 
• 

investment or paying their working capital needs on a 

timely basis. 

As far as the allowance, the increased allowance 

for deferred debits in th~ working capital, in addition 

to the formula method, I believe that that's 

inappropriate. If you get into determining which 

deferred debits to include in rate base, I think you 

also have to include any deferred credits, any other 

deferred credits that might be on the utility ' s balance 

sheet at the same time. And once you start deciding 

which ones should be included, then you're essentially 

back to the expense incurred by the balance sheet 

approach. And I think you have offset any of the 

savings that you chose by using the formula approach. 

And that concludes ~y comments on the working 

capi tal ca~culation, but .I've also got a proposed 

correction to the first sentence in Section 3 . 

Section 3 deals with the used and useful -- excuse 

me. What we were addressing in the first part of 

Section 3 was that debit deferred taxes associated with 

CIAC, contributions in aid of construction, should be 

offset against the credit deferred taxes in the capital 
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structure. I proposed a change to this . This was not 

in my comments as prefi1ed. I don't believe any of the 

parties disagree with the changed wording. And the new 

proposed wording would read, "Used and useful debit 

deferred taxes shall be offset against credit deferred" 

excuse me -- "used and useful credit deferred taxes 

in the capital structure. Any resulting net debit 

deferred taxes shall be included as a separate line 

item in the rate base calculation, and the credit would 

belong into the capital structure." I don ' t believe 

that that part is controversial at all. And I just 

wanted to propose that change. The last line is the . 
section on the other deferred debit in addition to the 

formula method of working capital. 

And that concludes my comments. 

CHAIRMAN DEASON: Thank you. 

Mr . Schiefelbein? 

MR. SCHIEFELBEIN: Thank you. Real briefly, you 

will find behind Tab 7 of Composite Exhibit 1, the 

comments of the Florida Waterworks Association, which 

is entirely addressing the treatment , regulatory 

treatment, of deferred debits. And with yesterday's 

correction also attached to that by now should be the 

petition that we have filed with DOAH challenging the 

rule as initially proposed. Essentially, our position 
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• 1 is that the policy represented by t he last sentence in 

2 Paragraph 3 of .433 is confiscatory and will not g i ve 

3 any acknowledgment of investment on a great many items. 

4 Ms . Debbie Swain will address this proposal or our 

5 position in depth. 

6 MS. SWAIN : Good morning, Commissioners . My name . 
7 is Debbie Swain . I'm rep• esenting the Florida 

8 Waterworks Association. 

9 The Wat erworks Association has no objection to the 

10 rule as proposed. The comments that I have regarding 

11 the method of working capital, of calculating working 

12 capit al are in response to comments from Public 

• 13 Counsel. 

14 The recommendation, as Ms. Merchant described, is 

15 that one-eighth O&M or the formula method of working 

16 capital be used. And OPC has suggested rather that the 

17 balance sheet method be used. Working capital is 

18 defined as the amount of investor- supplied cash used to 

19 finance operating costs during the time lag before 

20 revenues are collected. And another definition, and 

21 this is the accounting definition and the one that I am 

22 most familiar with, is current assets minus current 

23 liabilities. It is that defi nition that has spawned 

24 the concept of using the balance sheet for the 

25 • calculation of working capital. 
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I would like to go ~ack and give you just a little 

historical background from my own perspective. I have 

been filing rate cases for nearly 16 years, and during 

seven o f those years I filed eight rate cases under PSC 

jurisdiction using the balance sheet method. The time 

involved in preparing just that section of the minimum 

filing requirements exc eded any other particular 

section in the r a te casb filing. And the reason for 

that is that i n order to determine or measure working 

capital using the balance sheet, one must go ba~~ to 

the balance sheet and allocate each component to the 

system being filed for the rate case. 

And in my own experience, the balance sheet was 

the balance sheet for the whole company . In one case 

it was Southern States Utilities and in another case it . 
was Delto na Utilities, where I was employed at the 

time . And the total company balance sheet included 

looking at current assets and current liabilities and 

the cash account for the entire company. That entire 

company included the water and sewer systems for which 

I was filing a rate cas e, as well as nonjurisdictional 

systems, LP gas, systems that were under jurisdictions 

of counties, or other systems s imply not included in 

the rate case. And the method of allocation used was 

different for each small component on the balance 
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sheet. And it became very time-consuming, and it also 

became very judgmental. 

The experience that I had is that the balance 

sheet method is not an exact method. There is a more 

exact method. It's the lead lag study, and I think all 

the parties agree that that is far too costly to 

consider. And no one hcu brought that up as a 

possibility. But the balance sheet is not any more 

exact, in my opinion, than the formula method. And the 

reason is there are tnree reasons. One is that it 

measures the working capital that the company has 

experienced during the test year and not what it 

actually requires . Because it is simply a test year, a 

test year view with very rarely any pro form type 

adjustments made to the balance sheet. 

And as Ms. Merchant described as well, in the case 

where a utility is financially troubled, it may have a 

-- actually have a negative working capital, and no one 

should think that that means it has no requirement for 

working capital. It j ust has not experienced a working 

capital -- a positive working capital. 

The second reason why it's not exact , or not any 

more exact than the formula method, is that it's an 

allocation. And an allocation, although it may be the 

only mechanism to measur~ certain things, it's not the 
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best measurement for working capital. 

And the last reason is that being from -- looking 

at it from a management perspective, it is open for 

manipulation. It puts mAnagement in a dilemma of 

making decisions that may not be in the best interest 

of the customers nor the utility. And just a very 

brief example, cash in t · e bank, where cash in the bank 

is not available as a co. ponent for working capital 

using the balance sheet method if it is earning 

interest. And management may be faced with making a 

decision whether to put that cash in a money market 

account earning 2-1/2 percent, or to leave it out of 

the money market account, earn no interest and, 

therefore, have it available as a working capital 

component. 

The formula method measures a 45-day average lag 

in recovering revenues to finance operating costs 

allowed in the test year. Sometimes that results in a 

higher wor king capital, ~nd sometimes it results in a 

lower than the balance sheet. But in no case will it 

result in a negative, or hopefully not a zero. And I 

think that it averages -- I think that each utility, if 

looking at its own situation, may find in some cases 

one is -- one would result in a higher revenue 

requirement than the other. But overall, it results in 
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an average, fair, positive number. 

Now, I'm going to go to Section .433(3), 

specifically, whether or not to also include preferred 

debits as a separate item of rate base. Less there be 

any misunderstanding, the Waterworks Association is not 

suggesting that deferred debits i n their entirety b~ 

included as a separate i ~em of rate base. And let me 

read to you, briefly, f r om my accounting manual, that 

sometimes have to go back to, the definition of a 

deferred debit, also called a deferred charge. You 

will see the terms used synonymously. "A deferred 

charge is caused by the prepayment of long-term 

• expenses. These expense~ have reliably determinable 

future economic benefits, useful in earning future 

revenues. On this basis they are viewed as assets 

until they are used." The only conceptual difference 

between prepaid expense, which is a type of current 

asset, and a deferred charge or deferred debit is the 

length of time over which the deferred amount will be 

amortized. 

Giving you a couple of pertinent examples, one is 

rate case expense. At the time that a rate case is 

filed, the Company has incurred a large amount in some 

cases, o f rate case expense, and is allowed to recover 

one-quarter of its rate case expense in current rates . 

. 
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It is amortized over a four-year period, and there is a 

balance remaining that is not recoverable through any 

other mechanism. It is an investment made by the 

utility upfront and an expense and, yet, it is not 

allowed to recover it all in one year. And the 

utilities agree that that is fair. It has a benefit of 

more than one year, and t ~at expense should be 

recovered over a period of time. Until it's fully 

recovered, it's an item on a balance sheet. It's not a 

current asset . Again, the definition, the accounting 

definition of working capital is current assets minus 

current liabilities. 

Another example of a deferred debit is a deferred 

maintenance cost. For example, a utility has a program 

of repainting tanks every five years. One-fifth o f 

that expense will be allowed to be recovered in current 

rates. The remaining fourth-fifths is sitting on the 

balance sheet as an asset, an investment made by the 

utility. It's not includable in utility plant in 

service. It is not includable in working capital, 

because it is not a current asset. It's not includable 

in working capital because, using the formula method, 

only one-eighth of current operating expenses are 

allowed in working capital. The unamortized balance in 

some cases represents significant investment made by 
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the utility. 

COMMISSIONER CLARK : You're saying the unamortized 

balance of something should earn a return? 

MS . SWAIN: That's right. A deferred charge is a 

mid-term asset . It's not a current asset. It's not 

something that is going to be used up within the 

current period. And it i~ not a long-term asset. It's 

not a tangible utility pl~nt asset , but it represent an 

investment made by a utility which it will not recover 

until the amortization period has expired. 

CHAIRMAN DEASON : Wouldn't you agree that a 

properl y applied balance sheet approach would consider 

all the deferred debits which are uti lity related and 

prudently invested in and would earn a return under 

that approach? 

MS. SWAIN: No, I dOn't agree with that. And the 

reason is that the balance sheet method of working 

capital should only consider current assets and current 

liabilitie&. And I am speaking of an asset that is not 

a current asset. It h as perhaps many years ago been 

grouped on a schedule that we use here at the Florida 

Public Service Commission with working capital, but 

it's not truly a component of working capital. I t's 

not a current asset . It's something else. Just as 

Patricia Merchant described, deferred credits are not 
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also need to be considered. And the Waterworks 

Association has no objection to that as well. But, we 

need to separate the concept of working capital from 

another type of asset that ' s not included in the 

current assets . 

And I don ' t think that a balance sheet - - the 

balance sheet method is ~oing to sol ve that problem . I 

think that while you ' re looking at a balance sheet, 

doing a working capital calculation, that it was 

logical to then also look at other things that were not 

included in current assets and perhaps lump them all 

together . But I don ' t think it was ever intended, and 

it certainly is not in deferred debits don't fall 

within either definition, either the current asset 

minus current liability nor the lag between the time 

that expen~es are incurred and revenues are recove red. 

It doesn ' t fall within either one of those. 

In the past, the way that they were treated, even 

at a time when one- eighth O&M was used prior to the 

early 1980s, the Staff would look on a case-by- case 

basis, and it o f ten had to be brought up by the utility 

and often - - not always ~id they bring it up. But a 
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portion of that deferred asset, deferred rate case 

expense was includable as a rate base component, in 

addition to working capital. And the way that was done 

is that an average balan~e would be used. We recognize 

that because it's a deferred debit, and it is being 

amortized, that balance is continually decreasing. And 

perhaps 100 percent of th t should not be included, but 

some portion of it should . At least the average 

balance that is going to be there during the t i me the 

rates are in effect. And not a ll deferred debits 

should be considered. And I don't think that that 

would be a tremendously costly or expensive endeavor. 

I think the utilities would want to see that they are 

going to recover the investment they have made in rate 

case expense, and the investment that they have made in 

expenses that they were required to defer and amortize. 

If they painted a tank during the test year, and 

were only allowed to recover one-fifth of that or 

one-fourth of that, then•the remainder is not recovered 

through rates in the current period unless somehow or 

the other they can recover a return on it by 

identifying it separately on rate base. 

And there are other types of deferred debits that 

clearly should not be included. And I don't think it 

needs to be looked at in any great depth. For example, 
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there is some preliminary survey a nd investigation type 

accounts that are described in the NARUC chart of 

accounts that fall within deferred debits . And they 

relate to projects that may be in construction work in 

progress. And where that construction is not included, 

well, neither should preliminary survey investigations. 

I'm speaking specifically of those things that are 

includable as operating e xp e nses during one brief 

period o f time, the test year, and the unamorti zed 

balance then should be separately i ncluded. 

The rule that Ms . Merchant quoted, or described, 

was stated in Order No . 21202 in May of 1989. There 

are six witnesses quoted in that order under the 

section of working capital. And all six witnesses that 

are quoted stated that deferred charges should be a 

separate line item in rate base . And I have not 

reviewed the transcripts. I was aware of the heari ngs 

going on at that time , but each one of the witnesses 

that testi f ied related to working capital described 

something similar to what I'm describing to you today . 

Now, what ended up happening is an order was 

issued that says that we believe it ' s appropriate to 

strike a c ompromise betwee n the e stablished superiority 

of the balance sheet approach as the most accurate 

reflection of the utility's working capital and the 
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witnesses' persuasive arguments for the formula 

approach and an allowance for deferred debits. I 

believe that what happened was that to switch to using 

a formula method, which the witnesses in that case 

demonstrated was less expensive, that they had to give 

up something. And what they gave up was deferred 

debit. To my knowledge there is no test imony in that 

case to the contrary of \-lhat is stated in the order. 

Their testi mony being that deferred debits or deferred 

charges should be included . 

I also, althoug h the order states that it's a more 

exact method, have described to you the reasons why I 

believe that it is a more exact method . I thi nk that 

we need to somehow separate this concept , separate the 

c oncept of working capit al, which is specifically 

looking at current operations from mid-term assets , and 

give the utility an opportunity to earn on what could 

be a significant investment that it has made . 

The concludes my comments on working capital and 

deferred deb its . 

The first sentence in . 433(3), related to netting 

deferred tax debits and ~eferred tax credits on the 

capital structure is an acceptable alternative to what 

I think is a better mechanism . And just to spend a 

couple o f moments on it, the most common cause for 
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deferred tax debi ts are ~he payment of taxes on CIAC. 

And I think that it would be more accurate and more 

simple to simply offset CIAC by the taxes paid on it . 

And there has been resistance by the Staff to doi ng 

that. And, personally I think that it's simpler, it's 

cleaner, it's clearer, and it may have the same e f fect 

as what St aff is recommen(~ing i n thi s change. And, 

again, as I said, this is an acce p t able alternative. I 

had rather see it be a d i rect o f fset to the t ransaction 

that caused the tax, but if tha t we re not possible , 

then this would be fine. 

I would like to also clarify -- and I hav e spoken 

to Staff, and I believe that they agree -- that what 

this is intended to do, their proposed change is 

intended to d o is to make sure that all deferred taxes 

associ ated with any transaction that is going to affect 

rate base be somehow included. And my particular 

concern was where there may be a prepaid CIAC that is 

non- used a nd useful, may be found to be for some 

reason, an appropriate reduction to rate base. I want 

to make sure that those deferred debits or the taxes 

paid on that CIAC, even though that CIAC is prepaid, is 

used to o f fset the deferred credits and the capi tal 

structur e . 

That concludes my comme n t s. Thank you . 
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CHAIRMAN DEASON: Mr . Hoffman? 

MR. CRESSE: Mr. Chairman, my comments will be 

fairly brief. I have filed written comments on two 

issues. The part that I am suggesting as it relates to 

the removal of the sentence in Paragraph 3 that says, 

"No other deferred debit shall be considered in rate 

base when the formula met'~od of working capital is 

used." I think, simply, 1hat you have just heard is 

about as good an explanation about that problem as I 

have ever heard. But th~ fact remains that if you just 

take a very simple example of the way you treat 

nonrecurring expenses for ratemaking purposes, on the 

next page you say you're going to amortize that over a 

five-year period. Actually, you ought to change that 

to a four-year period to make it consistent with the 

other amortizations of rate case expense and other 

things. Because, typically, if a utility can stay out 

of a rate case for four years, absent other external 

factors ef f ecting them, they are doing pretty good. 

Particularly a water and sewer company is doing pretty 

good with all the external factors placed on them. 

So, the question is whether or not on deferred 

expenses you're going to allow a rate of return on that 

which they have invested but haven't recovered. You 

• 
haven't allowed recovery.of it. And simply put, I 
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think if you're going to abide by the princ iple that 

the utility has the opportunity to earn, not a 

guarantee, but the opportunity to earn a fair rate of 

return on their prudent investment, then you will allow 

them to earn a fair rate of return on any unamortized 

expenses that are reflected on their books and records. 

If you eliminate that, yc u 're violating the basic 

principle of giving the pportuni ty to earn a fair rate 

of return on the money that you have spent, on the 

investment that you've made. Because, basically, on 

deferred expenses what you're doing is treating a 

port ion of that cost as an asset until you're allowed 

to recover . 

It is really no different than saying, "We have 

invested in a four-year asset, and we are going to 

depreciate it over four years. " And when you say to a 

utility, "You're not going to be allowed to earn a rate 

of return on that investment, even though it has a life 

of only four years," you~re saying to them directly, 

"We are not going to allow you to earn a fair rate of 

return on the prudently incurred cost, or give you the 

opportunity to do it. " Strike that sentence, and it 

can be an issue in the rate case , that the people c an 

jump up on each side and argue how much should be 

allowed . When you incorporate it in your rule, you 
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have just about foregone, you know, the opportunity to 

really argue it. I realize that the front of this 

paragraph says, "Unless for good cause shown," but 

things have a way of saying, "Well, the first time we 

have decided that --" you know, we do rate case expense 

standardly. 

COMMISSIONER CLARK: Do we currently take rate 

case expense, do we currently treat it as an asset on 

which a return can be earned? 

MR . CRESSE: You should. I, frankly, don't know. 

I don't know the answer to that question, but it 

should. If you amortize it over a four-year period, 

obviously, people have gqt money invested in rate case 

expense until they recover it. And it takes four 

years, yes, they are entitled to a rate of return on 

it . 

COMMISSIONER CLA.RK: You're not allowing them to 

pay you over four years? 

MR . CRESSE: Pardon? 

CHAIRMAN DEASON: Commissioner, the amortization 

is allowed over a four-year period. The utility 

recovers dollar-for- dollar the money spent . The 

question is the carrying costs of those funds, they 

have to expend the funds, pay the attorneys and the 

consultants upfront, and so they have an investment, so 
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to speak, that has not been recovered. 

MR. CRESSE: They can't survi ve if they pay me an 

amount over four years. I like to have it upon the 

completi on of service. 

CHAIRMAN DEASON: I think there has also been, in 

some cases, I don't know if it is to the point of 

whether i t is a policy or not , it may very well be, but 
• 

in some case it has been ·determined that the 

unamorti zed rate case expense has been excluded from 

rate base for the specific reas on that the uti lity 

would be allowed to recover the expenditures, but would 

not be able to -- allowed to earn a return on that as 

an incentive to the company to minimize rate case 

expense to put them at jeopardy to some limited extent 

to keep rate case expense at a very minimum. Now, I 

don't know if that is a policy or not. I think that 

rationale has been utilized in some cases. Maybe Staff 

can enlighten us further . 

MS . MERCHANT: I think back when we us ed the 

balance sheet approach . I know back when we used the 

balance sheet approach, we did include the unamortized 

balance of rate case exp~nse, but we calculated the 

average unamortized balance over the remaining period . 

That was the Commission practice at that time. And I 

am not aware of a water and was tewater case that we 
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• 

adjustment to disallow the unamortized portion using 

the balance sheet approach. But the Commission 

practice using the formula approach, we have not 

included any unamortized rate case expense in rate 

base. 

COMMI SSIONER CLARK : And it is because it's a 

trade-off. 

515 

MS . MERCHANT: That is our opinion. That in the 

balance sheet approach, I don ' t think the Commission 

ever distinguished between the current assets and the 

current liabilities. It was always built into the 

calculation that deferred debits would go in, and the 

deferred credits would go in, if they were appropriate 

to be included in the balance sheet approach. And we 

did not separate out tha~ portion which was current 

assets and current liabilities. And the same thing 

with the loss, the deferred charges or like deferred 

painting charges. We would use the average unamortized 

balance as a debit to the balance sheet approach. And 

any other credit items wou ld offset that . So, it ' s all 

one calculation. It wasn't separated between current 

and deferred portions. 

MR . CRESSE: I think you took some gains. You 

take gains and you amorti ze gains sometimes over, 
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disposition of the property, amortize those over a four 

or five-year period. Obviously, unamortized gains 

offset the unamortized expenses. I'm not arguing that 

point at all, because those gains should offset. But 

what your rule does is really, essentially, prohibits 

that evidence from being submitted . And I think you 

ought to s t rike that out o the rule, and then people 

can come in if they have o~her deferred debits that are 

not offset by other deferred credits, you can look at 

them and evaluate them and say, "Should you earn a fair 

rate of return on that, or should you not?" 

COMMISSIONER CLARK: Shouldn't we just stri ke all 

of 3 in that case, because the deferred taxes 

MR. CRESSE: Well, I think what my 

understanding of what deferred taxes does, it says they 

offset one another. And 

COMMISSIONER CLARK: But they fall into the same 

category as a deferred expense. 

MR. CRFSSE : No. It says it will be in a separate 

line, and that they offset one another. Now, the Staff 

can explain that better than I. It ' s not a part of 

working capital. 

COMMISSIONER CLARK: What I am saying is if we are 

just going to look at types of expenses that are 

deferred over a period of time and types of credits 
• 
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that are deferred over a period of time, such as gain 

on sale, taxes fall into those -- taxes and expense, 

and you may have to pay it upfront and get it back over 

a period of time, or you may get to pay a little bit 

and collect it over a period o f time. What I am saying 

is why we have 3 is because you ' re making an exception 

for a certain type of def£rred credit and deferred 

debit . If you were just _oing to open the whole thing 

up with respect to all deferred credits and a ll 

deferred debits, then you can t a ke out 3 completely. 

MR. CRESSE : I would rather let Staff explain 

their proposed rule, and why. I feel a little 

inadequate on that subject, and I will admit i t and 

confess guilt. But I think there's a good reason, from 

what I understand there is a good reason to treat that 

in the way it's written there . 

MS . MERCHANT: I think with the deferred tax 

credits and debits, you have got the deferred tax 

credits in the capital structure, that has been 
• 

commission practice as long as I have been here. But 

until the CIAC became taxable, that is when the debit 

deferred taxes really came into play. And then you've 

got the question of what to do wit h them . We always 

netted the two, the debit and the credits. And, 

generally, the debits were a lot lower than the 
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credits, so the net balance went into the capital 

structure. But now we have a situation with water and 

wastewater utilities that is reverted to a net debit 

balance because of the taxability of CIAC . So, I think 

we really need to keep those t wo together as a pa ckage 

and - - Ms. Causseaux can answer it in more detail for 

us on deferr ed taxes . 

COMMISSIONER CLARK: J st from the standpoint that 

one is a deferred expe nse, and the other is a deferred 

credit, taxes are an expense like anything else. What 

I'm saying is they fall within the big category of 

def erred debit or credit just like unamort i zed rate 

case expense does. 

MS. MERCHANT: I th~nk they are a lot longer term, 

though, than the other items that we are discussing. 

COMMISSIONER CLARK: But the reason you need 3 now 

is because you're making an exception for a certal n 

type of deferred taxes, and the other ones you're not 

going to lock at . If you're just going to leave it 

open to discussion in the rate case , you can do away 

with all of No. 3. 

MS . MERCHANT : I think that kind of defeats the 

purpose of going to -- going from t he balance sheet 

approach, because immedi ately you're going to have the 

cost, the increased cost to decide which ones are more, 
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you know, which ones should be included. And I just 

think you have defeated the purpose right there. And 

you're always going t o if you leave the othe r 

deferred debi t portion in the rule, I mean, if you 

allow that, then you're opening that up to every rate 

case to be liti gated. And I think our goal is to 

reduce the cost and to get ~ standard practice. 

MR . CRESSE : Commise i oner Clark, let me add, I 

think the reason it's handled separately, from my 

perspective, is all of these deferred taxes have zero 

cost of capital and are treated as a source of funds in 

the capital structure. That makes it separate, and I 

think it ought to stay that way. If you look a t it 

long enough and see the impact of it, you will find 

that ' s really in the best interest of the ratepayers to 

handle it that way. I won't go any further . 

MR. ARMSTRONG: Also , Commissioners, if I could, I 

don't want to, you know, I don't want to overstate how 

difficult this would be in a rate to do, too. Bec ause 

I think what the company is looking at is things like 

mandated costs, like testing costs . That is certainly 

one thing that we have to do . Renewal of permits, 

those costs, we are required to amortize them . We 

don't get a return on the dollars . Which, with the 

testing requirements going up and up every year, the 
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dollars are becoming more significant. Another thing 

would be reasonably incurred costs, which for some 

reason or another, it's decided during a rate case that 

they be amortized. I mean, I think those are pretty 

specifically identified and easily identified in rate 

cases . 

COMMISSIONER CLARK: Let me be s u re . Is this a 

working capital argument, or is this simply a rate base 

argument? I realize working capital goes -­

COMMISSIONER CRESSE: It's a rate base argument . 

MS. MERCHANT: I would disagree with that. I 

would think it's a working capital argument . I think 

that y ou can 't separate them out. 

COMMISSIONER CLARK: Well, let me ask this 

question: Is working capital generally thought to be a 

c urrent look? 

MS. MERCHANT: I th~nk for accounting purposes 

working capital is current assets minus current 

l iabilit ies. I think what we have is a ratemaking 

balance sheet approach. I don't think that it ' s 

actually just the current assets. It has never been, 

since I've done a balance sheet calculation, it has 

been anything on the debit side that was appropriate to 

be included, and anything on the credit side, 

irregardless of current or mid-term life . 
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COMMISSIONER CLARK: Let me ask you a question. 

How would rate case expense or o ther expenses be 

different than, say, if you were getting ready to build 

a plant and you had to expend money for site 

preparation and p l ants? 

MS. MERCHANT: Construction work in progress? 

COMMISSIONER CLARK: Ri ght. You put it into 

construction work in progress 

MS. MERCHANT: Correct. 

COMMISSIONER CLARK: 

rate base. 

and that becomes part of 

MS. MERCHANT : Not necessarily. Only when the 

utility can show that it has a financial -- I c a n't 

think of the right word here . The financ i al condition 

will suffer if the construction work in progress is not 

included. Generally what is done, is CWIP is 

disallowed for water and wastewater utilities. And 

they are allowed to earn an allowance for funds used 

during cons t ruction, AFUDC. 

COMMISSIONER CLARK : All right. But what I am 

saying is they just don ' t get it bac k 

dollar-for-dol l ar. They get a return on it . 

MS . MERCHANT: They get a return on i t; that 's 

correct. 

COMMISS I ONER CLARK: Why would rate case e xpe nse, 
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which is an investment they have to make, tha t they can 

only recover over a four-year period be any different? 

What is the rationale for it bei ng different? 

MS . MERCHANT: I ' m saying that that is implicit in 

the formula calculation for working capital. It's 

one-eighth of O&M expenses. That is the alternative 

to the amount of working c~pital that you would get on 

the balanc e sheet approach . I don ' t thi nk that you can 

separate the two out . Ano ther 

CHAIRMAN DEASON: Let me take a crack at this for 

just a moment. Maybe we need to go to ratemaking 101 

here for just a moment. 

What you've got is you've got a balance sheet. 

That's the whole basis upon which regulation is based. 

You start with the balance sheet. You look at all of 

the assets, and you look at all of the sources of 

capital. If a utility were 100 percent jurisdictional. 

If it were -- you're confident that it was 100 percent 

all the assets were prudently invested in, and they 

were all used and useful; and you didn't have to worry 

about all of these other ratemaking adjustments and 

concerns that we have, it would be a simple matter. 

You take total assets; that would be your rate base . 

And you would look at the credit side, and you would 

identify all of the sources of capital and those things 
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• 1 which had a cost to them; that would be your capital 

2 structure. And those that didn't have a cost, you 

3 would put those in the capital structure as zero cost. 

4 You'd get a composite rate of return . You'd multiply 

5 that composite rate of return times your total assets, 

6 and you'd get your revenue requirement. Of course , 

7 you'd have to add in your ~xpenses, but that is the 

8 income statement. Right now we are talking about 

9 balanc e sheet. But we don't we can ' t do that. 

10 That's too simple. We do have all of these concerns 

11 about what is jurisdictional and what is not. We just 

12 had the example that some utilities invest in propane 

• 13 gas operations. We can't allow a return on tha t. In 

14 the electrics we have FERC jurisdiction versus state 
• 

15 jurisdiction we have to allocate, so we can't use the 

16 balance sheet for that . 

17 But I did a s t udy one time, and I think I 

18 calculated that 99 percent of the rate base that we 

19 allow c omes straight from the balance sheet. And what 

20 is it? Well , it's your long-term plant. It's the land 

21 the plant is built on. It's the plant. It's all the 

22 infrastructure upon which the utility - - it's the 

23 materials and the supplies , fue l i nventory, in the c ase 

24 of electric utilities, which is a large component . All 

• 25 of that comes straight from the balance sheet. And we 
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say, "Fine, that's great. Let's use the balance 

sheet." And then you've got this 1 percent that you 

don't know what to do with. And you've got people out 

there saying, "Well, we can't use the balance sheet to 

determine working capital. We've got to use a formula , 

because it's simpler." And it is simpler. There is no 

doubt it's simpler. 

When we go and we calcu late working capital, what 

we are saying is the ~ay I've always interpreted 

working capital, it's not simply just current assets 

and current liabilities . It's everything on the asset 

side, on the debit side of the balance street, that's 

not already in rate base we have got to look at i n 

determining if it is in or out or not. And what you do 

on the credit side, is everything on their credit side 

that's not already in the capital structure, and you've 

got to determine whether that's utility related and how 

that's to be determined. You net the two against each 

other, and usually you come up with a positive amount 

that goes into rate base and earns the composite rate 

of return. 

So, you cannot simply look at working capital and 

say it's current assets minus current liability: not in 
• 

the ratemaking sense. It's all assets which would 

include your deferred debits. But in making that 
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determination on the balance sheet, you would also look 

at deferred credits and see if the two offset each 

other. And sometimes they would, and sometimes they 

won't. And it may depend on what industry you're 

working in as to what the results are going to be. 

What we are hearing here is for the water and 

sewer industry that with th· CIAC being such a large 

component, that it's very possible that your deferred 

debits are going to exceed your deferred credits; which 

then means if you're going to have a net debit there, 

that is a component that gets added into rate base. If 

you strictly follow the balance sheet, al l of that will 

be taken care of. But what we have here is we have an 

argument that says it's too costly and time-consuming 

for a small water and sewer company to do a thorough 

and accurate balance sheet. What is the answer? Well, 

let's do one- eighth of O&M . And what the utility is 

saying is, "Well, that's ·all right for the current 

assets and current liabilities, one-eighth is the 

proper surrogate." And what you have Staff saying is 

that, "Well, we are going to do working capital in the 

broader definition with the formula or we are not." 

And what they are saying is you can't mix apples and 

oranges. You can't take the one-eighth of O&M and then 

start adding in deferred debits on top of that, because 
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in the broader definition of working capital, the 

one-eighth they are supposed to already take that into 

consideration. That is the issue, and I hope I have 

described it . 

COMMISSIONER LAUREDO: Would you put that in 

writing? 

CHAIRMAN DEASON: I have before. 

COMMISSIONER CLARK: 

balance sheet. 

e is the reason we do 

CHAIRMAN DEASON: All right. Mr. Mann. 

MR. CRESSE: Mr. Chairman, I had one other comment 

about the Public Counsel~s proposal, but I would like 

for them to explain it first. But I just didn' t want 

you to think I was through. 

CHAIRMAN DEASON: Okay. 

MS. DISMUKES: OPC is the odd man out. We are 

proposing the Commission switch back to the balance 

sheet approach for determination of working capital. I 

think the real issue here is, is it more expensive to 

do the balance sheet approach? I think the Commission 

has determined that, in Order 21202, that the balance 

sheet approach was the most appropriate and accurate 

reflection of a utility's investment in working 

capital. It's my current understanding that they use 

that approach in electric and telephone. If I am 
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wrong, I wish somebody would correct me. 

So, I think what we really need to get down to, if 

we are going to debate about the balance s heet approach 

versus the one- eighth O&M is, is it really more costly 

to do the working capital approach to the extent that . 
it outweighs the benefit .of the accuracy. 

In the order where that Commission decided to 

change its past policy of u lng the balance sheet 

approach and switch to the one-eighth O&M approach, 

that was basically the decision, or the basis for 

making the change, that it was more costly; that the 

balance sheet approach cost more than the impact on 

rate base or the revenue requirement. 

And I'd just like to talk about that for a minute. 

That order was, I believe, issued back in 1988. That 

was several years ago . I think many utilities have 

come further in terms of their computer capabilities. 

I think that it was more difficult to add up 13 numbers 

by hand or on a calculator than it is on a computer 

today. 

I think if the Commission could establish a 

methodology under the balance sheet approach that 

reduced the areas of conflict that come up in the rate 

cases, that would eliminate some of the litigation 

expenses. I think of a lot -- as I recall, reading the 
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order, there were consulting expenses and attorney's 

fees associated with working capital as it was set out. 

Or this may have been in something that was received in 

the public documents request, I'm not real sure. And 

it wasn't, it didn ' t distinguish between how much of it 

was the effort to add up the numbers versus the dollars 

associated with litigating the issue. And I think that 

if you had an approach that , for which we could not 

argue about; it was set in stone, then you would 

eliminate the litigation aspect of it. 

So , in my mind when we are talking about working 

capital , we are coming down to: Is it more cost 

beneficial? I would like to address a couple of the 

other points that have been raised so far that are 

real ly outside the cost versus benefits. 

COMMISSIONER CLARK: Well, let me ask you a 

question. Do you think the costs of doing that balance 

sheet outweigh the benefits? Do you think so? 

MS. DISMUKES: I ' ve done the balance sheet 

approach for two small -- since I have been at OPC 

two small water and sewer companies, and it took me , 

literally, less than 30 minutes . 

So, we didn't litigate it. I mean, I did -- the 

attorney asked me five questions. I think what it was 

is the utility knew that the Commission was going to go 
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with one-eighth, given that that was their policy. So, 

it wasn't worth getting into the nitty-gritty of it. 

That is my personal opinion. In tha t instance, we came 

up with a negative working capital. The utility, I 

don't reca ll what they wanted . So, we put in the rate 

base zero. You get into a case like Florida Cities or 

Southern States, it does get quite a bit more complex, 

primarily because of the de erred debits and credits. 

In the Marco Island case, for example, the 

utility did do a balance sheet approach . It was 

included on a diskette that they gave us. They did not 

present it to the Commission, but it was just -- I 

won't say hundreds, but 10, 20, 30 deferred debit 

accounts that they were listing. They didn't 

distinguish; they put it all in for purposes of 

determining their working capital in this diskette t hat 

we got. You get into a company like that, it does get 

somewhat cumbersome. But it's pri marily due to the 

deferred debit and credits that we've been talking 

about that we want to add in with the one- eighth O&M 

approach now. 

So, I don't know if we go that route if we are 

going to accomplish anything in terms of saving costs 

by using the one-eighth approach. That is my personal 

experience since being with the Office of Public 
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Counsel . I've done it a lot of times in electric and 

telephone cases outside of this state, and you don't 

have the rate case expen~e problem in those situations . 

COMMISSIONER CLARK: So, what you're saying is in 

order to realize a benefit from simplicity with the 

one-eighth, you have to also eliminate taking into 

account deferred debi ts and deferred credits, because 

that's where the real cost L S involved? And if you use 

the one- eighth and also allow that, you haven't gained 

anything by scuttling the balance sheet approach? 

MS. DISMUKES: That is my personal opinion, yes. 

COMMISSIONER CLARK: Okay. 

MS. DISMUKES: I think Patricia Merchant brought 

up the concept that the, and I believe that Florida 

Waterworks Association agrees with that, that the 

balance sheet approach is not representative of the 

working capital needs of a utility that is perhaps not 

earning compensatory rates. I've never seen anybody 

prove that . I personally have not done a study. I've 

thought about going back and looking at a utility that 

-- what their balance sheet looks like before and after 

they get a rate increase or after a rate increase ha s 

been in effect for awhile. It has some intuitive 

appeal in my mind that the working capital needs might 

tend to appear to be less when a utility is earning 
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less than its authorized rate of r e turn, b e cause they 

would sit there and, perhaps - - and I've never s een 

anybody show it, the extent of their payables, so it 

would increase the liability side of the equation. 

One p oint that Mr . Shreve has brought to my 

attention is that if we had implemented this rule four 

years ago, we would be loo k ing at the balance sheet 

approach for the water and ~astewater industry, four or 

five years ago whenever that order came out. And so 

it's somewhat a matter of timing . And we would have 

liked to have seen the balance sheet approach be in a 

rule, and then we wouldn~t be here today. 

The other point is that - - I don't know if it 

could be done, but something that we have thought about 

is, is there some kind of something in between the 

balance sheet approach and the o ne- eighth. I haven ' t 

done it, I've never seen it done , but is the re any k ind 

of study on a generic basis or the sample of utilities, 

water a nd wastewater specific, that would get us to 

something more accurate than the o ne- eighth? For 

example, is it one-sixteenth? Is that really the true 

working capital needs for a water and wastewater? 

COMMISSIONER CLARK: Why was one-eighth chosen? 

MS . DISMUKES: I believe the one-eighth came from 

the FERC many, many,, many years ago . I thi nk i t was 
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back in the 1920s or '40s, or something like that. And 

it is based upon, I believe, a 45-day lag. But my 

knowledge of it is , is it started out at the FERC . 

COMMISSIONER CLARK: But why 45 days? 

MS. DISMUKES: The utility takes 30 -- there is a 

30-day billing lag for tQe -- there isn't that 

situation with telephone companies , which is, you know, 

vehemently argued. But in t his situation it's -- they 

bill in arrears. 

MR. CRESSE: Commissioner, let me add to that that 

the one-eighth substituted, I think some time 15 years 

ago, for what they called lead/lag studies. And people 

actually made a living going into a utility and 

studying what their working capital needs were on 

lead/lag studies . And this Commission announced t hat 

we thought any money spent o n lead/lag studies was 

imprudently incurred. 

CHAIRMAN DEASON: So, that's the reason the people 

that did lead/lag studies didn't like the balance 

sheet, Mr. Cresse. 

MR . CRESSE: And th& people - - they invited us to 

Washington to talk about lead/lag studies. And we tolci 

them the same thing in Washington. And I don't think 

there has been a lead/lag study done i n Florida since 

then. But lead/lag studies is the origin of the --
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COMMISSIONER CLARK: 45 days? 

MR. CRESSE: For the 45 days, and that is ki nd of 

the origin of the one-eighth. But, actually, people 

went around and looked at all of that stuff in the 

past: How long does it take you -- how much money do 

you have to put up that ' s in your current deal that is 

not in your plant? And, you know, you have to pay 

bills in advance of getting your revenue . 

CHAIRMAN DEASON: At one time the Florida 

Commission put a refinement on the formula and had what 

they referred to as the 20 percent income tax lag . 

What they did was they calculated the one- eighth of 

O&M, and then they said whatever -- and they took 20 

percent of your income taxes payable and said, "Well, 

that is an amount that wQrks in the opposite 

direction," and they offset the two. And you could 

debate whether that was a good refinement or not. But 

you can see there are all kinds of variations to the 

straight one-eighth. 

MS. SWAIN : Commissioners, just a moment ago on 

the 45 days --

MS. DISMUKES: I haven't finish my comments yet. 

MS . SWAIN: Okay. 

MS . DISMUKES: I l ost my train of thought. 

COMMISSIONER CLARK : You were talking about 
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MS. DISMUKES: Well, I was saying it could be more 

accurate. We just don't know. The one-eighth is, 

according to Mr. Cresse, based upon the lead/lag 

analysis, the way it was done. My understanding is 

that did come directly from the FERC and doesn't have 

anything to do with water nd wastewater utilities. 

I had one other poiQt that escapes me. 

COMMISSIONER LAUREDO: It will come back. 

MS. DISMUKES: Okay. I reserve the right, if it 

comes back in a few minutes, after the other comments 

come in, I'd like to say it . 

MR. HOFFMAN: Mr. Chairman, I think she was 

mentioning Mr. Shreve's support of the formula method. 

MS. DISMUKES: I remember . 

CHAIRMAN DEASON: Well, was that the negative 

one-eighth f ormula? 

COMMISSIONER CLARK : Let me ask a question. On 

the -- it doesn't make sense to distinguish the size of 

the utility with whether or not you use one-eighth. 

For instance, it seems to me that we are most 

concerned with rate case expense the smaller the 

utility because it becomQs a greater portion of what 

needs to be visited on the ratepayers. Does it make 
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sense to adopt a rule that uses the one- eighth fur C 

and D utilities, and not for A and Bs? But I gather, 

from what you said, it's really -- the problem is 
• 

really the A and B where 'you find the expense exceeds 

the benefits. 

CHAIRMAN DEASON: Think about that question, 

because we are going to take a break. 

(Brief recess.) 

CHAIRMAN DEASON: I think we had a question 

pending. 

MS . DISMUKES: Did we have a question pending? 

COMMISSIONER LAUREDO: A thought; a thought 

pending. 

COMMISSIONER JOHNSON: We had a thought pending, 

that's right. 

CHAIRMAN DEASON: A thought pending. 

MS . DISMUKES : I just have one final point I 

wanted to make. And tha~ was in Order 210122 (sic), 

which is the order that basically switched the 

Commissi on's practice from the balance sheet approach 

to the one-eighth O&M, my recollection of reading the 

order, which was not that long ago, a day or two ago, 

was that OPC did not present a witness in that case. 

We did participate in the case through cross 

examination, but you did not have an OPC witness there 
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discussing or recommending the balance sheet approach. 

The parties that were addressed in the order were six 

or seven of the utilities, and I believe there may have 

been a Staff witness . That was my final point. Thank 

you. 

CHAIRMAN DEASON: Mr. Hoffman, you said you had 

some questions. You had some comments after 

MR. HOFFMAN: I think Hr. Cresse had some comments 

he wanted to make. 

MR . CRESSE: My comments was on Paragraph 5. If 

we are still on 3, then I can wait until we get to 

Paragraph 5. 
• 

CHAIRMAN DEASON: Right now we are still on 

Paragraphs 2 and 3 . 

MR. CRESSE: All right, sir. 

MS. SWAIN: I have some additional comments on 2 

and 3. 

CHAIRMAN DEASON: Okay. 

COMMISSIONER LAUREDO: Mr. Chairman, do we have an 

idea what we are going to do today? Because I was 

going to try to -- I did change my plane, but I guess 

we are not going to make it, huh? 

CHAIRMAN DEASON: Well, I've had a request that 

once we finish the working capital discussion that we 

move into the next rule, which hopefully won ' t take a 
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long time, so that Ms. Swain will not have to come back 

in July. And if we can - - let me ask: What time is 

your plane? 

COMMISSIONER LAUREDO : 1:45. 

CHAI RMAN DEASON: We will give it our best shot, 

and if we get to the point to where we feel like we 

have to go, we'll just have to go. 

MS. SWAIN: Okay . 

CHAIRMAN DEASON : Maybe Ms. Swain wi ll be fast. 

MS. SWAIN: I'm sure I will. 

One point, again, is that working capital is a 

mechanism the utility has to recover an investment in 

-- a 45-day investment. It's only a 45 day- investment. 

That is what the one- eighth O&M, that's what we were 

talking about before. 

Deferred debits are, in many cases, investments in 

three, four, five, seven- year assets . They are not a 

45- day asset as working capital is. And that is, I 

think, the bridge and t he distinction. We are not 

asking, agai n, for all the deferred debit. What we are 

specifically looking for is those expenses that have 

been prudently incurred ~nd are allowed in a rate case. 

And we have been required to amorti ze them over a 

period of t i me rather than recovering them in a current 

year. We are not talking about putting out a wish list 

ACCURATE STENOTYPE REPORTERS, INC. 



• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

538 

of deferred debit. We a~e talking about specifically 

where prudent rate case expense is being allowed to be 

recovered over a four-year period, t hat the remaining 

balance be recoverable, that permitting costs that have 

been allowed to be recovered over a five-year period or 

a seven-year period, whatever is pertinent, that the 

remaining balance be recoverable. That testing fees 

that have to be done period •cally and only one- third or 

one- fourth of them are allowed as a current operating 

expense, that the remaining balance be recoverable, and 

that any other expense in a rate case that is found to 

be recoverable over a period of time in excess of one 

year. 

And, again, I'm not talking about a wish list of 

deferred debits; I'm talking specifically about 

expenses that are being ~!lowed in a rate case, but we 

are now not allowed to recover them in just a one- year 

period . To me this is no different when you're 

speaking of a five-year asset than a vehicle that's 

used entirely for water utility operations that is 

being depreciated over five years. It's the same 

thing . It's just not tangible. 

That is the extent o f my comments. 

CHAIRMAN DEASON: Questions, Commissioners? Final 

comments? 
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MS. MERCHANT: Commissioners, I just wanted to add 

one more point about using the balance sheet approach. 

If we were to go to the balance shee t approach, I think 

that one thing the parties have not mentioned was the 

amount of time that Staff would have to expend on t hat . 

And you are talking a majori ty of the rate case 

applications would be, you know, a lot of the small 

staff- assist ed rate cases w ere that would not involve 

any litigation expense, but a lot of Staff time . And, 

also, even with the Class A and B utilities when you 

start doing the balance sheet calculation, I have found 

in my experience the bigger they are the more 

allocations they have, the more complex the calculation 

is going to be and the more time it's going to take 

from Staff , from the utilities and litigation at a 

hearing. And I just really believe that the balance 

sheet approach is too expensive, because rate case 

expense for water and wastewater utilities, whether 

it's a small Class C company or an A or B, rate c ase 

expense is v~ry material compared to the revenue 

requirement . Whereas, an electric, a telephone -- I'm 

not sure about gas companies, but I know electric and 

telephone, the rate case expense is not near as 

material compared to that of a water and wastewater 

utility. 
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CHAIRMAN DEASON: Let me clarify something. When 

I mentioned earlier about a policy not allowing 

unamortized rate case expense in r a te base as an 

incentive to minimize ra~e case expense, I was 

confused . It was not the water and wastewater 

industry; it was in the electric industry and maybe 

telephone industry. 

MS. MERCHANT: Those tre all my poi nts that I 

would l ike to make . 

MR . WI LLIS: Commissioners, I would like to throw 

something in, too. I worked a lot on that prior docket 

in which the Commission went to the one-eighth formula 

on. And parties here are mixing a lot of things and 

trying to take components apart. 

The industry wants to take in deferred debit and 

look at just those certain compone nts instead of u s ing 

the one-eighth. 

And I think in this case Staff is going to have to 

support Ms. Dismukes in this because the real reason 

this Commission went to the one- eighth formula was to 

use it as a surrogate to the balance sheet approach. 

And Ms. Merchant is completely correct when she 

says that the balance sheet approac h contains 

everything including your current assets and 

liabilities, but also there is intermediate assets and 
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liabilities, your deferr d d bits and credits. It has 

always been that way, and that is the way it is done in 

the other industries, too. 

As far as my experi nc goos, the major issues 

that arose in the cases in th 

deferred debits and credits. 

past came from the 

It never really had that 

much of an issue on the curr nt assets and liabilities. 

Those were always, is it int rest- earning or not 

interest earning? How much s hould be thrown in? But 

the real emphasis and th cost went to tho deferred 

debits and credits. And that is one of the major 

reasons that the commission said, "We will just use the 

one-eighth formula as a durrogato . " I don't t-.hink the 

Commission was looking at saying one- eighth per our 

definition here is current assets and current 

liabilities. I think wh n th y passed that rule or, 

basically in that order, th y wore saying that the 

one- eighth formula is a s urrogate to the entire balance 

sheet approach. 

CHAIRMAN DEASON: Lot m ask you a question. I 

gather that the comments from the industry have 

basica lly been that thoro is a concern that the 

deferred debits, those it ms which the Commission 

recognizes as a legitimat xponse, but for policy 

purposes have those exp ns s capitalized and amortized 

ACCURATE STENOT~PE REPORTERS, INC. 



• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

542 

over a period of time to even out the expense. We had 

an example of a rate case expense is a prime example. 

But we've also had other examples, such as, I don't 

know, painting a water tower or things of that nature. 

If the Commission were inclined to have a policy t hat 

says something to the effect that, if the Commission 

recognizes an expense as•a legitimate and prudently 

incurred expense for utili-Y purposes and should be 

recovered, and allows that expense to be amortized, 

that the unamortized balance under some type of an 

averaging method would be allowed in the rate base. If 

we were to do that, then what, in your opinion, should 

we do with the one-eighth? Should we say reduce that 

to one-tenth or one-twelfth? 

What I'm hearing the industry say is their concern 

is that there is going to be more and more of these 

types of expenses that are going to be incurred and are 

going to be set up in an amortization schedule . I 

think there was mention of the fact that some of the 

costs for testing, which are going to become more and 

more material may be treated that way. And that the 

deferred debits are going to become more and more 

significant in the overall scheme of things. 

And I think the ultimate goal we are all trying to 

reach here is how can we allow a reasonable return on 
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prudently incurred costs.and not spend a great amount 

of time and expense, both time and expense of the 

consultants and time and expense of Staff to determine 

what the precise number is . I think we all would like 

to have the precise number, but we are trying to, in a 

reasonable way, offset that . 

And my question is if we were to allow, if the 

Commission enters an orde . and says, "This expense is 

legitimate, amortize it over four years." And we take 

some average of that and put that in the rate base, 

what does that do to the one-eighth? Do you have any 

idea? 

MR. WILLIS: Since it's a surrogate you will have 

to reduce it, because it did take into account, as far 

as I'm concerned, in my opinion, it took into account 

the deferred debits and eredits. But if you are also 

going to say, "Let's go ahead and include those 

deferred debits," then I think you have got to also say 

anything that the Commission decides is a prudently 

incurred o: a prudent deferred credit should also be 

recognized on the offset. 

CHAIRMAN DEASON: Well, I agree with that. 

Nothing comes to mind r i ght away, but I'm sure there is 

something. 

MR. ARMSTRONG: Can I make just two comments in 

ACCURATE STENOTYPE REPORTERS, INC. 



• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

544 

response? And that would be the one- eighth, we have 

discussed why the one-eighth came about, the 45-day 

lag. I don ' t know how you can reduce the one-eighth. 

I mean, down to something else unless we can say the 

Company will recover those dollars sooner than 45 days. 

And I don't know that that can be said. 

The second thing, though, is when we talk about 

balance sheet or any other method, these costs we are 

talking about, rate case expense and costs prudently 

incurred but determine by the Commission, for some 

reason, that they should 'be recovered over a period of 

time, sometimes being three, four and five years. We 

don't know all those things we don't know all those 

items until we actually get to that rate case and get 

through that rate case. So, you know, I don't know how 

you can say that those things are considered as part of 

the one-eighth O&M at this point either, when we don't 

know what those numbers are going be. So, I don't know 

how we can say it was contemplated within the 

CHAIRMAN DEASON: Well, see, that's just it. The 

one-eighth is just a rule of thumb. And nobody can s it 

here with any accuracy and say what is or is not 

contemplated in the one-eighth. We don't know. 

What I 'm hearing is there is concern that def erred 

debits are going to become more and more significant, 
• 
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and that if we don't recognize them somehow, that we 

are probably going to be putting ourselves i n a 

situation where we are going to be doing time-consuming 

and expensive analysis when perhaps it's not necessary . 

And that is what my concern is. That is the whole 

purpose of these rules is to try to cut down on the 

amount of time and expense and still come up with a 

reasonable result . 

And what I ' m hearing Staff s aying is that if we're 

under the present scheme of things, if we're going to 

give a lot of detailed analysis to deferred debits and 

deferred c redits, we have might as well do it for the 

who le shooting match, and just have a policy of balance 

sheet, which doesn't really bother me what that much to 

be honest with y ou. But I'm trying to reach some 

accommodation here. 

MR. ARMSTRONG: You know, I think we made clear 

that it's just those four items , and I don't know what 

kind of detailed analysis we need . I k now in the giga . 
case that we have spoke n ·about frequently , the company 

is not allowed to earn a r ecovery of all of those 

dollars that are easily identifiable that were 

prudently incurred, but amortized over a period of 

time. Permitting costs, easily identifiable; testing 

costs, easily identifiable; rate case expense, 
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CHAIRMAN DEASON: And that is what I'm saying. If 

we can i dentify those, and we have an order or a policy 

that says those are legitimate expenses, we ' re going to 

amortize them . Basically, I'm asking you how much on 

the one-ei ghth are you wi ~ling to give up, are you 

willing to go to one-tentn , one- twelfth , or are you not 

budging? 

MR. ARMSTRONG: But I think what the thing is on 

the one-eighth, the reason we have the one-eighth is 

because there are these expenses out there that we are 

incurring that we can't ~ecapture in 45 days . 

CHAIRMAN DEASON: You're sayi ng the 45 d ays is 

carved in stone and there is no deviation from that . I 

just told you the Commission earlier had a policy where 

we offset that with 20 percent of the income tax lag. 

A fifth of it, because it was determined that on 

average tha t you've got about a fifth of a year lag in 

the payment of income taxes. You had the use of thos e 

funds until you actually have to write that check to 

the IRS on June 30th, or whenever corporati ons have to 

pay their taxes. Now I know all water and wastewater 

companies don't actually have to pay taxes to the IRS, 

ACCURATE STENOTYPE REPORTERS, INC. 



• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

547 

but in some instances you do. And the one- eighth 

doesn't - - some people would argue that the one- eighth 

doesn't contemplate that . Some people would argue that 

one-eighth doesn't contemplate the dalay in paying 

interest payments on debts . That is not some people 

would say it is and some people wouldn't. And the only 

way you would know is to do an expensive lead/lag 

study, which nobody is pr posing be done. 

MR. SEIDMAN: Commis s ioners, I guess my problem is 

that the one- eighth, yes, it is an estimate and a 

guideline . But it was always meant to be on estimate 

of the cash working capital portion, not for the 

portions that had to do with medium-term assets. And 

when -- historically, when it was used under FERC and 

before that the Federal Power Commission, and when they 

started considering whether or not they should use that 

or the balance sheet approach, it was for the purpose 

of determining the cash working capital portion of it, 

not as a surrogate for everything except long-term 

assets. I think that is what our problem i s here. 

COMMISSIONER CLARK: Doesn't the balance sheet 

take it into account, though? The balance sheet takes 

deferred assets and credits into account. I mean, the 

argument here is do we -- is the one-eighth going to 

get us anything if we also allow you to include 
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deferred assets and deferred credits. And it seems 

• 
what I'm hearing is it's .not going to get us much i f we 

allow that also, and we might as well use the balance 

sheet approach. 

MS. SWAIN: I would like to give a mathematical 

example, and maybe that will help crystallize it a 

little bit . Assuming you paint a storage tank, and it 

cost $4,000, and you ar going to amortize it over four 

years . It ' s $1,000 thaL is allowed in current 

expenses. Using one- eighth O&M for working capital, 

you're allowed to recover your investment on one-eighth 

of $1,000 . And, yet , there is $3 , 000 that th~ company 

has already invested in that's sitting in an 

unamortized balance, an asset on the balance sheet for 

which it's not recovering any carrying cost . And what 

we are asking is that we recover at least an average of 

that. If it is going to .decline, it's going to be 

$3,000 today. It's going to be 2 , 000 and then $1,000, 

and then it's going to hit zero. We want to recover an 

average ~f that. But under the formula me thod , you're 

only recovering one-eighth of $1,000. Now under the 

balance sheet method we would have recovered the 45 - day 

l ag for the entire cost, except that one portion of it 

is sitting in a deferred debit account. Only the 

portion that was in current assets, which is the 
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current portion, that you would recover through the 

balance sheet. The deferred debit was somewhere else . 

And that needs to be separately considered. It's still 

separate . It always was a deferred asset. It always 

was on the balance sheet as a deferred asset. Simply 

because we used one-eighth O&M for the current expenses 

doesn't mean that that $3,000 sitting on an asset has 

disappeared somewhere. 

COMMISSIONER CLARK: But I think you're still 

missing the point . The point here is do we gain 

anything in terms of cost of using your approach, of 

using one-eighth, and then also looking at the deferred 

debits and credits, when we have had testimony that 

that is where the real rub is. And we are not gaining 

anything . 

MS. SWAIN: But we ' re not -- we don't want t o make 

that the real rub. We only want to address those four 

things that are already considered in a rate case. It 

would not require a separate consideration. You are 

already considering rate case expense . You're already 

determining how much is a prudent rate case expense and 

allowing us one-quarter of that in current expenses. 

You're already disallowing some portion of a tank 

painting that took place in the current year, saying 

that it had a benefit in excess of the current period . 
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You're already disallowing some portion of our 

permitting cost this year, becaus e it has a benefit of 

something other than just the current year . You're 

allowing us to only amortize that maybe seven years. 

There's some testing or some permitting that needs to 

be done, it's significant in cost every seven years. 

There is testing . 

COMMISSIONER CLARK : Do you disagree with the 

notion that you should r educe the one-eighth in some 

way? 

MS. SWAIN: I think there is certainly argument 

that there may be a mechanical opportunity to reduce 

the one-eighth. But the only portion in the one-eighth 

is one-eighth of one year; that's all that's in there 

right now. We are talking about the other three years 

or five years or six years of the expense. The only 

amount in there is one-eighth of one year. 

CHAIRMAN DEASON: Commissioners, what is your 

pleasure? 

COMMISSIONER CLARK:• Are we through with that? 

CHAIRMAN DEASON: Yes . As far as I'm concerned we 

have had adequate discussion. 

COMMISSIONER LAUREDO: On the whole --

CHAIRMAN DEASON: No. This would be on Paragraphs 

2 and 3 of Rule .433. 

ACCURATE STENOTYPE REPORTER~, INC. 



• 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

• 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

• 25 

COMMISSIONER CLARK: I'd just leave it pending . 
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Mr . Hill. 

551 

MR. HILL: Mr . Chairman, I did want to point out, 

and I think everything has been covered, but at the 

March 5th agenda we did have several op tions on this . 

And I do want to remind you that you voted one 

particular option becauEe you needed to to go to 

hearing with it. And t hat is what the debate has been 

about this morning. There were options that included 

the balance sheet approach for the Class A utilities 

and the formula for the B's and C's. The balance sheet 

for the A's and B's and the formula for the C's and one 

or two other options. AAd I did just want t o make sure 

that y ou understood that there is still those options 

available to you . 

CHAIRMAN DEASON: Yes, I remember that . I 

appreciate y ou reminding me. I think what the 

Commission is g o ing to do is, at this point, is to 

instruc t Staff to inc orporate this same language in the 

proposal we will be voting on later, and if 

appropriate, you may want to suggest some of the 

alternatives. We are still -- we are not giving any 

additional direction to Staff, We are basically right 

on the fence on this one, and we'll have to make a 
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decision when we --we'll make a decision when we have 

to. 

COMMISSIONER CLARK: But Staff can change their 

minds if they want to and make a different 

recommendation. 

CHAIRMAN DEASON: Oh, I don't have any problem 

with that. We are not giving you any direction 

different from what is b fore us right now. If you 

feel inclined to change t hat, I have no problem with 

that. I assume that is in agreement with the other 

Commissioners. 

COMMISSIONER LAUREDO: Yes, sir . 

CHAIRMAN DEASON: Let's see if we can dispose of 

.434. Staff? 

MS. MERCHANT: Okay. Commissioner, Section .434 

deals with the allowance for funds prudently invested 

charge, which is referred to as AFPI, and not to be 

confused with allowance for fund used during 

construction, which is AFUDC. 

What this charge basically does - - it has been 

Commission practice for about, probably five to eight 

years . This charge allows the utility the opportunity 

to earn a rate of return•on prudently constructed plant 

to be collected from those customers that will connect 

onto the system at a future date. So, it's the cost of 
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holding that plant that was prudently constructed. It 

would be a charge in addition to the service 

availability charge that they pay at connection. 

What the rule does, is it lists out the filing 

requirements, the notice requirements, the effective 

date that Staff is proposing, and that the accrual 

period be five years for prudently -- that the time 

frame for prudently cons .ructed plant would be five 

years, unless it is otherwise approved in the case. 

The only controversial area of this rule that I 

believe exists is the requirement in Section (3)(f), 

that net plant be used to establish a charge which is 

plant less the accumulated depreciation, instead of 

gross plant which would just be plant . 

Basically, what the Staff -- and this is 

Commission practice, to use net plant. It's been 

addressing -- it has beeo used for several years since 

it was established, since the charge was established, 

it was net plant. Only recently, in the last two 

years has this become an issue, to use gross plant. 

Staff believes that what this charge does is separate 

the used and useful revenue requirement from the 

nonused and useful revenue requirement. The used and 

useful revenue requirement is what you establish 

customer rates on . And, basically, in that situation 
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you take your rate base, which includes your used and 

useful plant, minus used and usef ul accumulated 

depreciation. So, you can't just take out the used and 

useful plant portion, you have to i t would be unfair 

to the utilities if you only removed the plant and not 

the accumulated depreciation, which is a reduction. 

And the way that we flow that through to the AFPI 

charge is you just take t hose two a.mounts, the non- used 

and useful plant amount and accumulated deprec iati on 

and flow that amount directly over to the AFPI charge. 

Then you allow depreciation expense on that nonused and 

useful portion for the A~PI charge. You would have any 

property taxes that were removed from the rate case, 

from used and useful, that would flow over t o AFPI. 

You would make a revenue requirement on that. If they 

had income taxes, you would get the income taxes. 

They'd get the regulatory assessment fees on that 

amount. And you basically work up a charging that 

increases by year and is broken out by month, but it 

actually increases by year, so that the time value of 

money is included on that return . 

The utilities argue that they are uot going to 

receive 100 percent recovery of the depreciation 

expense if we use only net plant instead of gross 

plant; that the future customers aren't going to pay 
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their full share. I believe that it's the burden on 

the utility, if they wish to receive 100 percent 

recovery of that depreciation expense, they should come 

in at an earlier date and get their AFPI charge 

established, so that they can recover that cost 

• 
upfront. Otherwise, if you don't do that, what you 

have is a situation where you have plant that is 

already physically deteri•Jrated, and you are charging 

those future customers something that has already 

actually been depreciated. So, that is the basis 

behind Staff's recommendation that you use net plant 

instead of gross plant . 

Other than that, I don't think anybody has 

disagreed with any other components of the rule , and it 

has never been very controversial in a rate. The only 

thing c ontroversial about AFPI is this net plant versus 

gross plant. 

And that concludes my comments. 

CHAIRMAN DEASON: Ms. Swain? 

MS. SWAIN: Thank you. Commissioners, until about 

eight years ago, utilities did not have an opportunity 

to earn a return on nonused and useful plant, nor did 

it have an opportunity to recover expenses associated 

with nonused and useful plant . And the Commission 

developed, during a rate case some eight years ago, a 
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mechanism for utilities to recover that investment and 

those disallowed expenses at the time a customer 

connects. And they developed a calculation that, after 

eight years of reviewing it, I think has been fair. 

Until a few years ago, the utilities, quite 

honestly looked at the AFPI as a source of revenues 

that was unexpected and depreciated and did not look 

behind the calculation a 1d contradict, perhaps, the 

calculation or fine-tune the calculation . 

In the last several years, I've had the 

opportunity to file applications that included a 

request for AFPI charges using the calculation and 

mechanism developed by the Staff some number of years 

ago. And rather than simply putting numbers on a . 
computer model and seeing what came out, I started 

looking at what was behind it . Until a utility 

recovers its first AFPI charge, it has never had the 

opportunity to recover depreciation on nonused and 

useful plant. Until the day that it recovers its first 

revenue from a new customer, that depreciation expense 

associated with that, perhaps, deteriorated plant has 

never been recovered through current customer rates nor 

any other mechanism. It has been utility practice, and 

there are utilities that do not depreciate certain 

components of nonused and useful plant, because the 
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physical deterioration is at a much lesser pace than 

the depreciation rule would allow using average life 

methods. For example, transmission and distribution 

plant, which may have a life of 50 years, and yet for 

some portion of that it's nonused and useful. 

At the time an AFPI charge is requested, there is 

a determination of what assets are qualifying . And 

very simply those are ncnused and useful assets, asse t s 

which have been disallo ed from recovery from current 

customers. There is a reducti on in the accumulated 

depreciation that is used to offset used and useful 

plant, if there is such an accumulated depreciation on 

the book of the utility on the books of the utility. 

Using the matching principle in accounting, which we 

are required to follow because of not only accounting 

practice, but also our regulations, we do not record 

expenses on our books until they have been allowed by 

the Commission. And as an example, depreciation, very 

pertinent. At the time the depreciation is 

established, a life is established or there is a change 

made, the utility is required by its regulator to not 

record that on its books until it starts recovering the 

revenues associated with that new depreciation life. 

CHAIRMAN DEASON: Y6u just lost me there. I ' m 

sorry • 
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MS. SWAIN: For example, for many years utilities 

used a composite rate of, say, 2 - 1/2 percent for all 
• 

utility assets . And then in the mid-1980s new rules 

were established identifying average lives for 

different components of the plant. When a ut il i ty 

filed a rate case for the first time under that rule, 

it was required ·to then adopt the depreciation lives 

required by that rule. nd the test year would be 

adjusted to reflect the new depreciation lives, the 

expense with that new depreciation, not the 2- 1/2 

percent. Yet, the accumulated depreciation reflected 

years of depreciation at a different rate. There was 

not an adjustment made to accumulated depreciation to 

change that or to restate that using the new rule. 

And, in fact, the utility on its books is not to go 

back and make an adjustment even in its test year to 

reflect, assuming it was a historical test year, using 
• 

those new depreciation lives . As a matter of fact, 

it's not to book those new lives until it begins 

recovering revenues using those lives in i ts rates. 

So, we found ourselves filing rate cases in March of 

'93 using a '92 historical test year, adjusting our 

current year depreciation expense using the new l i ves, 

not adjus ting accumulated depreciation histori cally, 

prior to the test year of 1992. Being allowed to 
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recover revenues starting, perhaps interim rates, 

perhaps eight months later, say, October of 1993, that 

first month where revenues were recovered using the new 

rates is the month that we are to put -- start 

recording depreciation at those new lives. 

If I were to file a rate case using a '93 test 

year, there would not be an attempt by the Commission 

Staff to go back and ad~ ust 1992, which was my prior 

test period for those ne w depreciation lives. We have 

been instructed that those go into effect on our books 

at the time we begin to recover the revenues. And very 

interestingly, the matching concept is so closely held 

on this single issue, and yet on AFPI, even though the 

utility has never had the opportunity to recover the 

expense associated with nonused and useful assets, it 

is being required to reduce the assets on which it may 

earn a return for the purpose of that calculaticn by 

depreciation, although it has never recovered it. 

It's very easy to say that the utility should go 

ahead and ask for an AFPI at the time that it puts new 

plant in service and do it at that time. But many of 

us are facing utility facilities that have been in 

place for 20 or 30 years today, or eight years ago when 

AFPI was first conceived, and I can't go back and 

change that situation. All I can do is look back and 
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see that I've never recovered depreciation expense, why 

should I further reduce my opportunity to earn a return 

on those assets by reducing them by accumulated 

depreciation? There is going to be a point in t i me 

when I can recover that depreciation. It ' s the point 

when I first begin colle~ting the revenues under an 

AFPI charge, when the first customer connects. And at 

that point I've recover0d depreciation expense, it 

should be accumulated a nd used to reduce future returns 

on nonused and useful plant. If that were to then 

become used and useful plant , I have got an 

accumulation now of depreciation expense that I have 

recovered. And that should be used to offset my return 

from current customers in the future. It s hould go 

with it, but not until the moment I begin to recover 

it . If I've not had the opportunity to recover it, it 

should no t be first accumulated. It should not be used 

to reduce what I may earn a return on. 

COMMISSIONER CLARK: And your rationale for that 

is the way we treated a c hange from one depreciation 

rate to a new depreciati~n rate in terms of how you 

book that after a rate case . Is that your rationale 

for doing it? 

MS. SWAIN: I do not mean for that t o be a 

rationale. I mean for that to be a demonstration of 
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COMMISSIONER CLARK : But that's not really a 

matching principle with respect to depreciation. I 

mean, you would book and accumulate, as I understand 

depreciation, from the time you put it in service . And 

that is sort of separate from the ratemaking . You do 

that, and you have to crme in and get your rates 

adjusted so you do coll c t it. I don't recall in any 

industry that we go back and say, "You know, you didn't 

collect this, and we are going to start -- we will not 

depreciate it until you can start collecting it in 

rates." And that's in that instance where you were 

changing from one rate to another . 

MS. SWAIN: There i~ going to be a point in time 

when revenues are collected and plant is deteriorating . 

When a utility serves its first customer, it is 

collecting rates and its plant is deteriorati ng. But 

the nonused and useful portion and another you 

know, again, the example of transmission and 

distribution lines in the case of developer-owned 

utilities where lines are extended and were not 

contributed by -- at the time that they were i nstalled , 

those facilities are not necessarily depreciated on the 

books of the utility until they become used and useful. 
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In the meantime, if I have an A.FPI charge allowed on 

that nonused and useful portion, I have not recovered 

the depreciation expense on that until it does become 

used and useful and I collect that from current 

customers. 

I agree that the putting -- booking of 

depreciation expenses in the case of a change in 

depreciation life is an extreme exampl e of the matching 

principle. But what I a~ saying is that just logically 

standing back and looking at earning a r e turn on 

nonused and useful plant, why should I not be able to 

recover 100 percent of nonused and useful plant from 

future customers? Why must I reduce it by a 

depreciation I have never recovered? 

CHAIRMAN DEASON: Did you book the depreciation? 

MS. SWAIN: In some cases it was booked; in some 

cases it was not booked. 

CHAIRMAN DEASON: In the situation where it was 

not booked, then are you denied recovery of that 

expense through the AFPI? 

MS. SWAIN: I'm trying to think of some of the 

cases very frequently that we found with the Deltona 

Systems where we did not depreciate. There was not an 

accumulated depreciation~on the books. There was not a 

disallowance of accumulated depreciation from used and 
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useful, because it wasn't there to begin with. It 

wasn't requested to begin with. So, what went was 

intact the gross plant fer transmission and 

distribution. Because there was nothing on the books, 

there wasn't a disallowance. It didn't come up. So, 

no, we did not have, in those cases, we did not have a 

reduction for accumulated depreciation on plant that 

was not booked . The only distinction here, then, is 

whether it was booked or not. And why, if I have not 

recovered it, why should I have a reducti on? 

CHAIRMAN DEASON: Let me make an analogy here and 

see if the rationale holds. And I don't know if it 

does or does not. Let's take an example of a developer 

utility who, for reasons of the development, keeps 

rates artificially low, not even enough to cover all of 

the expenses of operating the utility. And one of 

those expenses could be argued to be depreciation 

expense, even though the•utility is required to book 

depreciation. Under your rationale, could you then 

come and say, "Well, in those prior years when I was 

selling all of these lots in this development I didn't 

recover all the depreciation expense that I booked 

because my rates were too low. Now I want to r everse 

that depreciation and now set compensatory rates upon 

an undepreciated base." 
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MS. SWAIN: No, I don't think that a practice like 

that should allow a developer- owned utility to 

accumulate its cost and hold them for some future date. 

I don't agree with that. 

CHAIRMAN DEASON: Well, explain how this is 

different, then? If you book depreciation expense for 

prior periods, but now you are saying, "Now that I have 

an AFPI charge, I should be able to ignore the prior 

period depreciation that was booked so that I can 

recover that through the AFPI on a going-forward 

basis." 

MS. SWAIN: Because•I ' m looking specifically at an 

opportunity to earn a return on a facility that is 

being held for future customers. And at some point in 

time it's going to shift from nonused to used, and I am 

going to be able to recover depreciation expense from 

current customers. But in the interim period, I have 

an investment with a -- and it's a true expense that 

I've not ever been allowed to recover. It's not that I 

have chosen to be negligent and not asked to recover it 

or seek to recover it; I've never been given that 

opportunity, and this is my first time. I've built a 

new plant. I'm filing a rate case two years later. 

I'm asking that the used and useful portion be 

recoverable. And I'm also asking that that AFPI 
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There was a time that it was acceptable practice 

to take all the costs associated with nonused and 

useful plant and capitalize them. Maintenance of mains 

that were not used and useful were capitalized, 

depreciation expense was capitalized by not 

depreciating it all. We are not doing that any longer . 

We are not continuing to accumulate all costs and hold 

them there for future customers . But we are 

recognizing that there is a future economic and 

physical benefit to future customers of having 

installe d nonused and useful plant , and it has been 

found to be prudently invested, prudently incurred. 

I've pu t that mo ney out, and I ' m waiting for my f u ture 

customers to connect. And when they connect , I want 

them to t hen begin to pay the depreciation expense, and 

not until they connect . 

CHAIRMAN DEASON: Now, let me make sure I have my 

mechanic s correct. If you request an AFPI charge 

simultaneously when a new plant is close to plant in 

service, is there any problem with nonrecovery of 

depreciation expense? 

MS . SWAIN: If it was put in in a -- if I'm filing 

a historical rate case, I'm still lagging a year. I've 
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still got plant in service for one year. I'm filing a 

historical rate case . My average plant is equal to the 

actual construction cost. I've got a half a year of 

depreciation on average on the total plant. 

CHAIRMAN DEASON: If you file a projected test 

year, and you're a nticipating 

MS. SWAIN: Then I'm fine . Then I'm fine . And I 

can't always do that because I've got plant already in 

the ground. I can ' t fi : e a rate case every year t o 

make sure I pick up all of my plant. 

CHAIRMAN DEASON: Okay. 

MS. SWAIN: Thank you . 

CHAIRMAN DEASON: You've finished. Okay . 

M.r . Hoffman? Mr. Cresse? 

MR . CRESSE: Mr. Chairman, let me just make a very 

short observation if I can. The proposal in tot al 

talks about the capitalization of property taxes. That 

is in the proposal by the Public Counsel, and i t is 

also in the Staff's proposal on Page 126, contemplates 

all other costs such as nonused and useful property 

taxes. 

CHAIRMAN DEASON: Mr . Cresse , what is the 

paragraph reference? 

MR . CRESSE: That's Paragraph M on Page 126 of 

what I hav e • 
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MS. MERCHANT: Is that in .433? 

CHAIRMAN DEASON: I think it's on Page 103 in my 

version. 

MS. MERCHANT: That's in AFPI? 

MR . CRESSE: AFPI . 

MS. MERCHANT: Okay. Excuse me. 

MR. CRESSE: .434, I think. 

CHAIRMAN DEASON: Pight . 

MR. CRESSE: There a re so many multiple ways which 

tax assessors use in this state to determi ne the value 

of property that it's somewhat amazing . But for us to 

for you to adopt a concept that somehow you're going 

to capitalize property taxes and recover that someti me 

in the future, assumes that property taxes i s not a 

recurring expenses. And if there is anything that is a 

recurring annual expense, it is property taxes. I see 

great benefit in encouraging people to take the long 

view in the construction of water and sewer plant, and 

that is what AFPI was designed to do, was to encourage 

them to do the least cost type of planning and 

implementation over the long run. And with that comes 

s ort of a regulatory contract or compact that if you 

are prudent, if you make prudent investments, if you 

look at the long- term, you're going to have the 

opportunity to earn a fair rate of return on that 
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entire investment. Some of it, which we put in rate 

base, we will allow to be recovered from current 

customers. That which we do not put in rate base and 

be allowed to recover frsm current customers, we will 

allow you to capitalize an amount on that investment 

and recover that in the future. And I think that is 

the concept of AFPI, basically. 

And I am not sure that this rule does that. It 

doesn't make it real cl ar, as it should in my opinion, 

that you're going to look at the prudent i nvestment of 

the company and that which is not allowed in rate base 

to be recovered from current ratepayers, they can earn 

a rate o f retu rn on it and capitalize it. If you have 

got a five-year deal i n here that says you've got to 

stop after five years. What happens to the investment 

that ' s made, was prudently incurred, everybody agrees 

that was a good thing to do at the end of five y oars . 

Do you take that amount, and do you put it in rate base 

then? Or do y o u say, no; you've got to wait and 

collect it from future c ustomers , if they ever show up. 

And it is probably -- if there i s one thing that water 

and sewer is treated differently in than telephone and 

electric , it's i n used and useful and what is a l lowed 

in current rate base and what i s put off to be 

collected from future customers . No utility in the 
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state, except water and sewer companies, faces the 

problem of vacant lots. You've got a piece of pipe 

running through a vacant lot, you say it is not used 

and useful. It's absolutely used and useful to get 

water to the guy that's beyond that vacant lot. So, 

this whole concept, you ought to make it real clear 

that you're starting off with looking at the prudent 

investment, and you are going to give t he utility an 

opportunity to earn a r ~e of return on that or they 

are going to be able to capitalize that which you don't 

put in rate base. And that basic policy ought to be 

enunciated in these rules. And I don't think they do 

that . I think there is threats there. I think there 

are concerns of what is going to happen after five 

years . 

Let me give you an example. If a utility comes in 

and builds a water treatment plant, and 500,000 gallons 

of water would serve their existing customers, and they 

don't plan long- range. But if they think -- and 

supposing they spent half a million dollars on it. For 

another $100,000 they can double that capacity. And if 

their projection shows that that is the cheapest thing 

to do, to go ahead and build the million gallon 

capacity today for an extra 100,000 or wait four years 

and build another 500,000 gallon at another $500,000 , 
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obviously, this Commission would say, "Spend the 

600,000 now, and we ' ll allow you to earn a rate of 

return on that amount, which we don't allow to be 

recovered in curre nt rates . " That, I think, would be 

your decision. And I think you ought to make these 

rules clear. 
• 

Now, what happens if at the end of five years the 

best projecti ons don't c ome true, those cust ome rs don't 

show up that you expect , that you built - - you spent 

the $100,000 for? These rules say the utility has got 

to eat it, as I understand that. But I think that ' s 

wrong . I think if you say they have got to eat it that 

means you're holding them to a standard of projection, 

of perfection that you don't hold anybody els e to. And 

if anybody is going to make projections and be held to 

a standard of being 100 percent accurate, I don't know 

that person. I never met that person that could 

project five years in advance and be accurate. We know 

that the nice thing about projections are they are al l 

going to be wrong. 

So, I think somewhere in these rules, and this may 

be the place, you ought ~o make it clear that the 

utilities are going to be encouraged to do long- range 

planning and implementation of those long- range plans. 

And that after accumulating AFPI for a period of five 
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years, any amount that h~s not been recovered will be 

allowed to be recovered in future rates. Thank you. 

COMMISSIONER CLARK: Mr. Cresse, how does that 

jibe with the Legislature's direction? I mean, it's 

not the Commission necessarily that chose to treat 

water and sewer differently. It's the statute that 

speaks i n terms of used and useful. 

MR. CRESSE : I don't know that t here is anything 

in the statute that is ny different on used and 

useful. Used and useful is a concept tha t has been 

applied to telephone service, it has been applied to 

electric service from the beginning. And there are 

court cases on what is used and useful. And let me 

respond. In an electric case the same principles 

apply, that plant which is used and useful in utility . 
service. And there are court cases on it that says, 

because they have been challenged, we have put 

construction work in progress in rate base to be 

recovered in current rates. This Commission has done 

that. 

COMMISSIONER CLARK : But not in water and sewer. 

MR. CRESSE: I understand that. But the 

principles of which those laws are based on are all the 

same. And that was carried to court. It was 

challenged, and the Supreme Court of the State of 
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Florida said, "Yes, you can put construction work in 

progress in rate base. " Now, I don't know if they told 

Mr. Shreve that or they told somebody else that , but 

the Commission's action in that was upheld . 

COMMISSIONER CLARK: Mr. Cresse, but i t seems to 

me the statutory language is dif f erent for water and 

sewer indicating a desire by the Legislature to tre at 

it differently. That's my -- that's the dilemma we 

face, I think. 

MR. CRESSE : Do you~think the statuto ry language 

prohibits you from allowing the amount of prudent 

investment to be -- earn a fair rate of return? 

COMMISSIONER CLARK : Well, I think the standard 

for what can be -- what is determined to be prude nt may 

be di f ferent for the two, given the fact that - - in the 

one instance the statute specifically mentions used and 

useful. And I am not even sure that the statute 

doesn't say we can't allow construction work in 

progress for water and wastewater, but it's different 

than the statute. 

MR . CRESSE: If you can't allow construction work 

in progress under the water and sewer rules, a nd i f you 

can ' t have AFPI cover an allowance on AFPI for t hat 

which is prudently invested but not included i n c urrent 

• 
rates, then, Commissione~, you ought to be over there 
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recommending a change in the law, because that violates 

the constitutional requirements that a utility has the 

opportunity, and only the opportunity, to earn a fair 

rate of return on their ~rudent investment . Now, if we 

have got a law in Florida that says that can't happen 

here because of legislative law, then, one, I thi~k 

that law is probably unconstitutional; and, two, I 

think this Commission, if they believed in that 

principle, ought to be vver there telling the 

Legislature to change the law. They have messed up 

again. That is the reason they meet every year, is to 

correct the prior year's mistakes, one of the reasons . 

MR. SEIDMAN: Commissioners, I don't think that 

violates .367. .367 says the Commission shall consider 

the investment of the utility in land acquired or 

facilities constructed or to be constructed in the 

public interest within a reasonable time in the future. 

And I think you do that. You do include work in 

progress many times in water and sewer rate cases, 

especially when you're doing a future test year. You 

handle i t differently than you do for electric and 

telephone, but you still use it. 

MR. CRESSE: Well, actually in electric and 

telephone, construction work in progress that is going 

to be completed wi thin a year, it's included in current 
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rates. It's not held out. It's put right in if it is 

going to be completed in a year. And most water and 

sewer construction, from what Chuck Hill has taught me 

from time to time, is really completed within a year. 

So, it probably all ought to be recovered in current 

rates; if you are going to apply the same fair, 

equitable and just principles to water and sewer that 

you apply to electric and telephone. 

CHAIRMAN DEASON: That means we shouldn't allow a 

return on unamortized rate case expense, then? 

MR. CRESSE: You should - -

CHAIRMAN DEASON: It's not rare -- I mean, it's 

rare that I can catch yo~, Mr. Crease. I just couldn't 

resist. 

MR. CRESSE: I guess if you looked at it in terms 

of a tradeoff, and how badly they are treated on their 

investment in terms of used and useful calculations, I 

think that would be a fair tradeoff, Mr. Chairman, if 

you trade them off equally. 

MS. MERCHANT: I don't know if there is a 

confusion, or maybe I am misunderstanding the 

conversation. But I don't think that there is a rule 

or -- the statute says that you can't earn a return on 

construction work in progress in water and wastewater. 

And we didn't want to establish a rule on that, because 
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we -- in certain circumstances, it's appropriate . It's 

not in every single case that we allow construction 

work in progress, but we would employ a projected test 

year, and that would include real construction work in 

progress that for that test year has been capitalized 

as p l ant in service . 

CHAIRMAN DEASON: M~ . Crease, I guess -- what 

specific changes are you ' recommending to this proposed 

rule? 

MR. CRESSE: I would like to have the prerogative 

of getting back on that, sir. I have one on another 

section of it , and it may need to be changed here. But 

I would like to have the opportunity to draw a 

paragraph and get it back to you at the next July, or 

whenever it i s . And as soon as I can get it written, I 

will provide it to everybody. I think it can be 

clarified, and I am just seeking clarification . I 

think you ought to make it clear. 

MR. TODD: Chairman Deason, Ms. Swain was also 

talking about AFPI when it applied to plant that has 

been built in the past. But it can also be used in a 

projected rate setting bosis, like for a new utility, 

as was ours. What happens in that case is the utility 

is still expensing the appropriate amount of the 

depreciation expense every single year on gross assets • 
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But when you ' re doing a projected test case, the 
• 

nonused and useful portion of that amount is disallowed 

in depreciation expense. So, you're accumulated 

depreciation balance, if you're doing it the way we're 

doing it, is 100 percent of the annual amount that 

should be per the composite rate times the plant asset 

balance . 

CHAIRMAN DEASON: But doesn't the AFPI - -

MR. TODD: Only on the net balance. In other 

words, they give you the net plant balance in the 

future, which is the AFPI and the total accumulated 

depreciation . So in other words, you've lost the 

amount between the used and useful portion of the 

depreciation and what 

CHAIRMAN DEASON: What you're saying is the AFPI is 

calculated on the net balance - -
• 

MR . TODD: That's correct. 

CHAIRMAN DEASON: - - each year, so that as 

depreciation expense is booked, the amount - - the base 

upon which the AFPI is calculated 

MR . TODD: Is 100 percent of the depreciation 

versus just the used and useful portion of the 

depreciation. And that is a mismatching of funds. 

You're not allowed the nonused -- a return through AFPI 

on the nonused and useful portion of depreciation in 
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the current period . 

MS. MERCHANT: I f I may comment on that, the AFPI 

charge allows the full nonused and useful depreciation 

expense for each year . And then it's the net return, 

the return is only on that net portion. The second 

year t he first year's depreciation is added into the 

net balance. The third year, two year ' s of accumulated 

depreciation are added into that balance . And that is 

what the return is calcu -.ated on, but the expense 

allows --

(Simultaneous conversation . ) 

CHAIRMAN DEASON: The issue is the carrying cost. 

MS. MERCHANT: That's right. 

MR. TODD: That's the issue. 

COMMISSIONER CLARK: Do you understand this? 

CHAIRMAN DEASON: Yes. 

COMMISSIONER CLARK : Okay . 

CHAIRMAN DEASON: M.r. Shreve? Mr. Gatlin? 

MR. GATLIN: Thank you, Commissioners . Sam Gatlin 

with the Office of Public Counsel. I just have a 

couple of points of clarification. 

One of the rules that we haven't discussed yet , 

25- 30 . 4335 concerns property taxes. And to be 

consistent with what we are proposing in that rule, we 

were proposing that prop~rty taxes be added to the AFPI 
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calculation. We agree with Staff ' s basic mechanics of 

the AFPI calculation. I do have a question for 

Patricia Merchant on her testimony, if I can a s k her 

about it. 

CHAIRMAN DEASON: B~fore you do that, are you 

saying you're in agreement with Staff's position on 

property taxes? 

MR . GATLIN: With the mechanics and the way they 

compute AFPI. And just .t:or clarification, one of the 

proposals that we are making to 30.4335, we're 

includi ng nonused and useful property taxes in the AFPI 

calculation. That is all I was clarifying there. 

CHAIRMAN DEASON: Okay. 

MR. GATLIN: Patricia, on Page 17 of your 

testimony, starting on Line 17. 

MS. MERCHANT: Okay. 

MR . GATLIN: You state that the AFPI charge begins 

the month following the end of the test year used to 

establish the charge. . 
MS. MERCHANT: That~s correct. 

MR . GATLIN: We don't agree with margin reserve, 

as you know. But if a margin reserve is allowed, 

doesn ' t the margin reserve start at the end of t he tes t 

year? 

MS. MERCHANT: That 's true. But the margin 
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o ay . Does that answer your question . I don't know if 

-- what I am saying here is that the charge starts 

accumulating at that point in time, so that if they 

~on' t actually implement the charge, or if it's not 

pproved by the Commission until, say, three or four 

months later, then they would only be able to collect 

th third month charge. They wouldn't collect -- they 

uldn't start collecting the first month charge. They 

uld collect the third month charge. That is what I'm 

t hat's what the proposed rule does. 

MR. GATLIN: The rule just seemed a little bit 

confusing . That Paragra~h 4 that you reference. 

MS. MERCHANT: Okay. 

MR. GATLIN: It does say at the end of the nonused 

and useful period or, 

uaed and useful period. 

Paragraph 4. 

I'm sorry, at the end o f the 

It's on Page 127 of the rules, 

MS. MERCHANT: That's correct. 

MR. GATLIN: I guess I don't understand the last 

entence there. "If any connection have been made 

b t ween the begi nning date and the effective dat e of 

h c harge," what is that? 

MS. MERCHANT: Okay. That is like I'm saying if 
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the test year were June 30th for AFPI, then -- and the 

charge, obviously -- well, say, the Commission were to 

make it's decision on July 30th, okay . The charge 

would start accumulating July 1, and you could have 

customers adding on between that month, but they 

wouldn't -- there would be no charge in effect at that 

point in time, so they couldn't be charged an AFPI 

charge. What happens is"when they do - -when the 

charge becomes effective, and whatever date that 

customer comes on, they pay that charge as it ' s 

accumulated at that date. So , it would be one month 

accumulated for that customer. 

MR. GATLIN: That ' s all I have. Mr . Shreve wants 

to add s ome comments. 

MR. SHREVE: One second . 

COMMISSIONER CLARK: Just so I am clear - - while 

they ' re c onferring, Mr. Cresse, your point is proporty 

taxes should be treated differently and collected from 

-- as if it was all attributable to used and useful 

property? 

MR. CRESSE : Yes, ma ' am. And let me expand that 

just a moment . Some property -- there is all kinds o f 

• ways to assess property . 

COMMISSIONER CLARK: I think we found out it's not 

clear how they -- the thought process in figuring that 
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out . 

MR. CRESSE : Wel l , aome of the lawyers that deal 

in property tax that I have talked to say that there 

are eight basic principles that, if followed, the 

property tax appraiser is correct. And all he has to 

do is to justify his appraisal on the basis of one of 

the eight. So, if he uses an income method, then using 

the income method he might go in and, you know, if you 

had -- then, obviously, t.e wouldn't be putting any 

property tax on property that was not in rate base. 

Because if he used the income method and looks at the 

books and records of the utility, they don't have any 

income for property that is not used and useful, so he 

would probably assess it . The other thing, 

if the assessment is not in excess of what you allow in 

rate base, did he tax the property that wasn ' t included 

in the rate base . 

I think most significantly is the property taxes 

are an annual recurring expense . And you don ' t know 

the basis which the property taxer used. If he used 

the right method, obviously, he probably is not taxing 

any more than what you allowed in rate base. And to 

capitalize that in a mortgage in the future, with 

property taxes, is mortgaging the future of recurring 

expenses. There is no way a utility has truly any way 
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to control what they pay in property taxes. They can 

go down and argue, and I am sure some of them do. Most 

of them might, I don't know. But ultimatel y t hey have 

no control over the assessment and the level of that 

expense, and they ought to be allowed to recover it . 

MS . MERCHANT : I would like to respond, unless 

somebody 

CHAIRMAN DEASON: Okay. Go ahead . 

MS . MERCHANT: Addr essing Mr . Gatlin's concern 

about property taxes, that is in Rule .433. Public 

Counsel has requested that all nonused and useful . 
property taxes be recovered in the AFPI calculation. 

And i n that rule, I had recommended that you not 

establish a rule on property taxes because of t he 

circumstances where they are so different, in every 

different county, as Mr . Cresse said . So, for that 

reason, Staff recommended that no rule 0n propert y 

taxes be made . What the AFPI rule contemplates is if 

there is any expense where there is property taxes o r 

O&M expenses, or anything, if they were adjusted to be 

nonused and useful , then it would be appropriate to 

include that in the AFPI charge . We were not actua lly 

making an assumption in the AFPI rule that t here wil l 

be an adjustment in every case. 

And I also wanted to poi nt out a comme nt that Mr . 
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Crease made that the charge stops at five years. That 

could be changed on a case-by-case basis, but that was 

just the rule of thumb that we put in there . Also the 

charge stops accruing at five years . They can collect 

it until all the customers have connected. So, what 
• 

happens if you're five-year time is up and you have got 

100 more customers? They just pay that capped charge 

until all the customers have connected . So, it stops 

increasi ng, but they st i ll get to collect it until all 

the customers connect. And there is the problem that 

all those customers may not connect. But I don't 

believe that that's somethi ng that the AFPI rule 

contemplates. And, you know , that could be a developer 

problem. 

COMMISSIONER CLARK: What happens then? 

MS . MERCHANT: They don't collect it. I mean, if 

they didn't --

MR . CRESSE: Translated, does that mean they don't 

earn a fair rate of return on that prudent investment? 

MS. M.ERCHANT: On t~at portion that's nonused and 

useful a~d customers never connect on. 

COMMISSIONER CLARK: Wel l , is it even mo re 

reaching in the sense that they don't earn a return on 

or a return of their inve stment? 

MS . MERCHANT: That's true. But I think t he 
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question then would go back to say, "Was it really 

prudent if" -- you know, I mean, you're getting into a 

big "what if" situation. Because if they built this 

big plant and then all of a sudden growth stopped 

dramatically, and they could never fill those 

customers, then you ' re talking about a bigger problem. 

COMMISSIONER CLARK: Do we make that assessment at 

the beginning? Do we look at what they've built for in 

their plans and the de~>graphics and projected 

demographics of the area and say, yes , it looks like a 

good plan? So, what would change it - - I mean, the 

question is, not does it look prudent five years after 

you have made the decision , did it look prudent under 

those circumstances at the time you made it. So, it's 
• 

not going to change at five years. 

MS . MERCHANT: That is how we base our 

determination at that point. That's all the 

information we have available to us. We can ' t read the 

future. 

COMMISSIONER CLARK: Nor can they . 

MR. MERCHANT: That's correct. 

MR . TODD: And I can address that and say that you 

have addressed that in both of our initial 

certificati ons saying that the rates and charges -- we 

had a lot of questions at hearing upon what are t hese 
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• 1 growth pro jections? We put on professional witnesses 

2 in land planning and growth management. So, I would 

3 say yes. 

4 MR. WILLIS : Commissioners , there is one thing 

5 that has been sort of left out here in all of these 

6 discussions, and that is there is a distinct difference 

7 between water and wastewater companies and electric, 

8 telephone and gas companies. And that is that the 
• 

9 majority of these compa nies were really placed there 

10 because a developer wauted to develop lots, not because 

11 he wanted to build a water and wastewater company. 

12 That is just something that had to be done to do the 

• 13 development . 

14 Now the way a AFPI concept came about , and I'm 

15 sure Mr. Crease remembers this, is that we capped the 

16 whole process at five years, because there was a 

17 thinking at the time that you needed to sort of cover 

18 the utility cost for what was considered a prudent 

19 period . But if that growth never came about, then it 

20 needed to be shifted over to the developer. 

21 In other words , there was never a desire in the 

22 AFPI process, this AFPI application, to reward a 

23 developer or cover the responsibility of a developer in 
• 

24 his desire to develop property by covering his cost. 

25 • And a developer does it at his own risk . And if we 
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covered the entire asset out there, and he figured it 

would be developed within five years and just the 

economy fell apart, and it took 15 years, and this 

Commission went ahead and allowed AFPI for 15 years on 

that project, what you're doing at that point is 

c overi ng the developer ' s risk and not the risk of the 

utility company. Because the real reason it was put 

there was because the developer wanted to develop the 

property . 

COMMISSIONER CLARK : But we do have to be careful 

that we don ' t want to make it so that he is unwilling 

to take a ny risk at all in the sense that if he wants 

to avoid any risk, he p uts in a well and septic tank on 

every lot . 

MR . WILLIS : Right. 

COMMISSIONER CLARK : And that is not what we want. 

We want some economies of scale. So, you have to 

balance that. I mean, you have to -- I think you have 

to evaluate who you are dealing with and the 

reasonableness of the projections . 

MR . WILLIS: That ' s exactly r i ght . I agree fully 

with that . I'm a firm believer in economy of scale and 

that's rewarding utilities for economies of scale. 

CHAIRMAN DEASON: And doesn't the rule state that 

f o r good cause shown, or something to t hat effect, that 
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the five years can be extended? 

MR. WILLIS : Yes, it does . 

MS . MERCHANT: That's correct. And we have 

several AFPI applications that have gone seven years . 

I can't think of any that have gone longer . But 

several times we have done things on seven years. Five 

years is not a scientific number, but , you know, if the 

utility can show, then Staff and the Commission has 

approved a longer peri j of time. 

MR. CRESSE: Comm~ssioners, the thin g that I am 

pointing out, I think, is -- of course, it gets back to 

the us ed and useful and ftow you calculate that , and how 

you c a l cul a te what you allow AFPI on . But the fact is, 

after a period of time , if that ' s a prudent investment, 

and if t he customers that are contemplated don't show 

up , and if there are still some vacant lots in that 

subdivision , the entire amount s hould be recovered 

through current rates. Somewhere you have to stop it . 

CHAIRMAN DEASON: Well, that raises an interesting 

questio n a bout growth being projected and it doesn't 

materialize. I mean , the Commission has made decisions 

in electric cases where there has been a n ticipated 

growth in demand for electricity. And when that's not 

materialized, we have told the utility to take some of 

the plant out of rate base and market it on the market 
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for electric -- I mean, there are ris ks and the 

Commission has the ultimate responsibility to assign 

those risks in a fair and equita ble manner. And it is 

just -- you cannot say that a utility should be 100 

percent insulated from any risk from demand that has 

been projected that doesd't materialize. They 

shouldn't have to bear 100 percent of the risk, either. 

We have got to make a determination of what is fair and 

in the best interest of the ratepayer and the utility . 

And what I'm heari ng you say is that if they build 

it, they need to earn on it. And I don't thi nk that is 

what you mean to say . 

MR. CRESSE: Mr. Chairman, I think one of the 

things I'm trying to say is you ought to treat water 

and sewer companies different than you do t e lephone 

companies and electric companies. And let me give you 

an example . If I went out and developed a 160- acre 

lot, 160 acres of land, and I put 160 lots on it, I get 

telephone service and I get electric service. And i f I 

was fortunate enough to get somebody to put in water 

and sewer , I get water and sewer service . If all of 

those three utilities come before you a year later, 

there wouldn't be any question as to whether the 

distribution lines running by those lots that were 

still v a cant were used and useful. There would not b e 
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a question . There would not be a question as to 

whether or not the l i nes, the telephone lines, that run 

by those 160 lots, that only in the best of years have 

about a 50 to 55 percent line fill, as to whether those 

vacant lines were used and useful or the fact that it 

passed over my lot there that nobody has built on is 

used and useful. But in water and sewer, you count 

used and useful based upon the number of vacant lots . 

CHAIRMAN DEASON: ~ he rule proposal right now is 

100 percent used and usofu1 on all the transmission 

lines, isn ' t it, Mr. Crease? 

MR. CRESSE : I may be arguing in favor of that, 

Mr. Chairman. And Mr. Shreve is goi ng to be arguing 

against it. And so maybe I'm ahead of my game. But 

the point that I'm makin~ is that if you start with the 

principle, and this is the basic principle that I think 

your rules have to be built around, that we want to 

encourage long-term planning and long- term 

implementation of what is least cost for your 

ratepayers, we want to do that . And we think if you do 

that, the n you will be entitled to the opportunity to 

earn a fair rate of return on that total investment, 

one way or the other, whether it be in current rates or 

we'll capitalize it . That is the princi ple that I am 

asking you to think about and be sure these rul es 
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permit that; in fact, require that. 

CHAIRMAN DEASON: Okay. 

COMMISSIONER CLARK: Mr. Chairman, I want to ask 

you a question on the 

CHAIRMAN DEASON: Go right ahead. 

COMMISSIONER CLARK : When you talk about the 

electric, is it primarily the electrics where we have 

taken it out and told them to market it? 

CHAIRMAN DEASON: I ~hink we have made decisions 

that essentially reach ~hat result . 

COMMISSIONER CLARK: Well, here is my question. 

It seems to me you -- they come in and they have to get 

a certificate of need for a generating plant. And that 

is our initial take that , yes , that is prudent. We 

agree with your projections of growth and demand . And 

what you have selected is appropriate to meet that 

demand. We have not later gone back, after we have 

mad e that decision of need and said, "We have changed 

our mind ." Haven't what we done -- what we have done 

is say, "Demand didn't materialize; t herefore, take 

that extra power, market it somewhere, and we'll offset 

it . " So, they are in a sense, once that need is 

determined, they are risk- free at this point . 

CHAIRMAN DEASON: N6 , because we have imputed a 

certain amount of revenue saying that it's reasonable 
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for you t o market X percentage of the generati on of 

that plant. We impute those revenues and until the 

next rate case , if they ~on't sell it, they are at risk 

that they are not going to achi eve their rate of 

return. Likewi se, if they sell a whole lot more, they 

are going to do a lot better. 

yes. 

COMMISSIONER CLARK : But they are still -­

CHAIRMAN DEASON: But the y are partially at risk, 

COMMISSIONER CLARK: But they are at the same risk 

if - - with respect to if it were enti rely i n the retail 

arena, because it may be what they projected in 

consumption in the retail with that plant in it doesn ' t 

materialized, and they won't earn their rate of return 

because they won't get in retail rates what they were 

anticipating . 

CHAIRMAN DEASON: I assume that is possible . I 

don't think there has bean a case where we have said, 

this - - you have got too much reserve capacity, so jus t 

take this plant out of rate base. I don't think we 

have eve r done that, but we've imputed revenues . 

MR. SEIDMAN: All of that applies to a genera ting 

capacity . They are not at risk with regard to 

distribution services . And I think that is the poi nt 

Mr. Cresse was making • 
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MR. SHREVE: Mr. Chairman, may I make a couple of 

brief comments? 

CHAIRMAN DEASON: Yes. 

MR. SHREVE: One, we are in favor of AFPI. We 

think the company should be entitled to recover their 

invest ment . However, where I disagree with Mr. Crease 

and Mr. Seidman is particularly along telephone and 

electric. The telephone company and the electric 

company weren't involved with Deltona or Palm Coast or 

anybody when they came in and decided to put in 1,000 

lots here and sell those lots. They had to put water 

and sewer utility in the~e to serve those lots. They 

made a business determination to serve those lots and 

put in the facilities that they decided to serve. The 

customers had absolutely nothing to say about that . If 

those projections were wrong, and they are then not 

going to be able to use the entire facility, for Mr. 

Crease to say that everything should then be borne by 

the present ratepayer is totally in error. Are they 

going to come back in and say, look, we didn't sell but 

500 of these lots, and we put in roads and purchases. 

And should all the present owners of the lots come in 

and pick up their losses? Or does Deltona go ahead and 

go bankrupt? When these utilities come in and purchase 

from a developer-oriented utility that put the water 
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and sewer service in to serve themselves, they should 

step into the shoes of that utility, and not be at some 

point in a position to pass on the cost to the present 

customers instead of the future customers they have 

anticipated were coming on. The electric utilities and 

telephone utilities were not in that same position of 

being developer-oriented ·in the first place. 

COMMISSIONER CLARK: Well, then is the real 

solution to prohibit de· relopers from being in the water 

and wastewater business? 

MR. SHREVE: Absolutely not . 

COMMISSIONER CLARK: I mean, I'm not being 

facetious. 

MR. SHREVE: No , absolutely not . Let them make a 

business decision , but they are responsible for it. 

They don't want you managing their businesses. When 

they come in and put a water and sewer division in, it 

is incidental to the fact that they are going to sell 

lots. And in most cases, if you go back and really 

check i t out , a nd we have had some testimony in this 

area, moa t of the utilities have actually recovered 

their expenses in the sell of the lots. No, let them 

make their business decisions. If they were out in 

competition , they would make them and they would live 

by those decisions. When they sell the lots that 
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customer should be responsible for supporting t hat part 

of the service that they have, not a future part of the 

service that might not have come about because the 

company made an error in their business decis i on, that 

the customer had no part in. 

MR. CRESSE: Commissioner, may I respond. 

CHAIRMAN DEASON: Yes. 

MR. CRESSE: He was very complimentary to me, and 

I appreciate it. 

MR. SHREVE: I objec t to h i m construing that as 

being complimentary. 

MR . CRESSE : The point I think Mr . Shreve is 

making is that you may have a different kind of 

incentive, motive and different goals, and so forth, 

with developer-owned utilities. And I think the 

Commission does have to guard against, a little extra 

guarding against being exploited by developer-owned 

utilities. I don't think there is any question about 

that, and so forth . But I think you do that. And the 

opportunity to do that is when a developer appl i es for 

a certificate, and you make your thorough examination 

then, and you set the standards, and so forth, that you 

want the developer to use. How much of that particular 

system is he going to pay for? Having developers pay 

for extensions of lines, and so forth and so on, i s a 
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part of your service acquisition or your service 

availability policy, and so forth. And there i s the 

opportunity, right when they come i n to get that pot 

right, and so forth. And, obviously, I think you hav e 

to -- you have to assure that there is not the double 

recovery that Mr . Shreve is talking about, and so 

forth. I don't argue with that point. It's maybe how. 

In the effort to prevent developers from getting double 

recovery, you shouldn ' t a lsj o prevent, really, utilities 

from getting adequate recovery. And so sometimes you 

just have to guard agai nst that. And I think 

Mr. Shreve would agree with that, that maybe you want 

to treat developer and regular utilities somewhat 

separately. As he has already said, he thinks 

telephone companies and electric companies could be 

treated separately. 

MR. SHREVE: I agree with Mr . Cresse that the 

utility should be in a position to recover their full 

investment based on their bus i ness projections . And I 

would assume that Mr. Cresse is also agreeing that the 

present customers should not be paying for any part of 

the service that he is not receiving and required to 

support . 

MR. CRESSE: We may have reached a g e neral 

philosophical agreement i f we each understand what the 
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other one is saying. 

CHAIRMAN DEASON: That's a big "if". 

MR. SHREVE: And we will have an understanding as 

long as I'm allowed to interpret what both of us said. 

MS. MERCHANT: Commissioners, on section number 

five of that rule it has been suggested that it be 

reworded to take out some excess wording, and 

CHAIRMAN DEASON: I'm sorry, proposed to take out 

what? 

MS. MERCHANT: There are too many "unlesses." To 

change the wording to say, "Unless there is competent 

substantial evidence presented by the utility 

demonstrating that a different period is appropriate, 

it is prudent for a utility to have an investment in 

future use plant for a period of no longer than five 

years beyond the test year." 

MS . MOORE: That is just taking out the first 

"unless," and reversing the order of the next two 

phrases. 

CHAIRMAN DEASON: I understand. Any objection to 

that? 

MS. MOORE: Semantics. 

CHAIRMAN DEASON: I don't think there is any 

objection. That's fine. 

I have one last question about the net plant 
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versus gross plant calculation. If the utility were 

allowed to calculate that AFPI on gross plant, and say 

they calculate that for three years , and then there is 

a transaction where that AFPI charge is colle~ted from 

the customer, what does that then do to the accumulated 

depreciation reserve? 

MS . SWAIN: You have an accumulation o f three 

years, and that woul d reduce gross plant three years 

worth of accumulation . 

CHAIRMAN DEASON: And you wou ld book that at the 

time you collect the charge? 

MS. SWAIN: That's correct . 
• 

CHAIRMAN DEASON : Staff, what's wrong with that? 

MS. MERCHANT: Well, the part that was already 

there disappeared. The part that wa s already 

accumulated just disappeared . 

MS . SWAIN : That's right. But it has not been 

recovered. And my statement is we simply haven't had 

an opportunity to recover it . 

MS. MERCHANT: But my position on that is that in 

Ms . Swain' s example in the change in aepreci ation rates 

that you're matching, you don't change the expen~e 

until you receive the incr eased revenu~ associated with 

the change in depreciation rates in that example. You 

could make that same argument on i ncome tax accounting 
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for nonused and useful plant at the point the utilities 

should be depreciating all of their plant, whether it 

is used and useful or nonused and useful, beca use it 

physically is depreciating. And if you didn't 

accumulate that depreciation in used and usef ul rates, 

then you could have a point in time whe re customers are 

paying a full rate of return on plant that's actually 

been physically depreciated. So, I think really what 

you have got to do is mat ch the two differe nt revenue 

requirements, used and usef 1 and nonused and useful. 

And then taking it into the AFPI calculation, the 

concept takes that net plant to begin with and each 

year is netting it out . So, if you only start at 

gross, you' v e just made that other porti on disappear, 

and it just doesn't ever show up. 

CHAIRMAN DEASON: But the premise of AFPI is to 

allow a return on all costs associated all the 

carrying costs associated with carrying that plant 

until the charge is collected and it becomes part of 

plant in service. 

MS. MERCHANT: From that point that you measure it 

forward, because what happens to all the if they 

never had an AFPI charge before that -- say they had 

two rate cases before, and the prior rate case they 

didn't have AFPI. What happened to all of that nonused 
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and us eful return? They.never earned a return on that 

plant, so I guess they just gave it up. From that 

point all of those customers have already connected and 

they didn't pay an AFPI charge. So, then you're coming 

up to the next group of customers and then you're 

looking at the accumulated depreciation that's already 

taking place on those, on that portion of the ERC. 

MR. SEIDMAN: You ' re looki ng at AFPI as nonused 

rate base instead of nonused plant . 

MS. MERCHANT : That's c orrect . And if they -­

what is not in the rule 

MR. SEIDMAN: That is what we d i sagree with . 

MS . MERCHANT: What ' s not in the rule, because it 

changes on so many d i fferent circumstances, would be 

that if you had prepaid CIAC associated with that 

plant, Staff's recommendation and the Commission policy 

would be that you would also net that of any prepaid 

CIAC associated, because the utility already has that 

CIAC on their books. 

CHAIRMAN DEASON: But they've actually collected 

the dollars. 

MS. MERCHANT: That's correct. so, they shouldn't 

earn a return on the future plant, nonused and useful 

plant. 

CHAIRMAN DEASON: But in regards to depreciation, 
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they have not collected those dollars until they 

collect the AFPI charge. And in normal ratemaking, 

depreciation expense is an expense upon which current 

rates are based. And so when the utility charges those 

rates, they are recovering those depreciation dollars 

currently. So, it's only proper then to calculate 

revenue requirements on net investment. I'm not 

following that in regard to AFPI. It seems like the 

company is not getting the full carrying costs on that 

until they actually collect the dollars through the 

depreciation. And once they collect the dollars, well, 

then the full amount of depreciation should be 

recognized . And that is what they said they would do. 

MS. MERCHANT: I guess the same argument could be 

made that a utility, for some reason, is earning less 

than a fa i r rate of return. Why are they earning less 

than a fair rate of return? That is their choice . And 

you are not going to ever be able to go back and 

collect that, or, you know, that would be retroactive 

ratemaking. 

CHAIRMAN DEASON: Let me say this. I think that 

when the AFPI charge starts it should be based upon the 

net investment at that time. But then on a 

going-forward basis the mechanics should be that the 

AFPI is always calculated on that same base until the 
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depreciation that's part of the AFPI is actually 

received in dollars in the form of a payment. And I 

think that's what they are saying . I thought -- at 

first I thought they wer~ saying that it should be 

retroactive, that it should be based upon the net 

plant, even though that plant was built 30 years ago 

and has already been mostly depreciated. If that is 

what they are saying, I disagree with that. But the 

actual mechanics of AFPI, I agree, should be based upon 

the amount of investment at the time the AFPI charge 

originates and should not be reduced for depreciation 

until the AFPI charge is collected. I think that is 

only fair, because that gives them 100 percent carrying 

costs on the AFPI investment when the AFPI charge 

begins. 

MS. MERCHANT: So, does that mean that the 

accumulated depreciation in the calculation, it does 

not accumulate in the calculation? That would be -­

because you haven't coll&cted those charges, either. 

CHAIRMAN DEASON: Well -­

MS. MERCHANT: I mean --

MR. TODD: Wait a minute. The accumulated 

depreciation you charge is what that's the actual 

current period expense that you're accumulating, but 

you're not calculating the carrying costs on those 
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accumulated charges as they go through time. So, when 

you calculate AFPI in five years based on future net 

plant balance, you have not taken the average cost of 

carrying that money over that time. 

MS. SWAIN: Commissioner, if I filed for an AFPI 

charge on the inception of new plant, I would do a 

calculati on based on gross plant. And I would begin 

collecting from every single customer that connects to 

that newly installed plant. If for some reason I wait 

three years and do that ca lculation, I want to do a 

calculation based on gross plant, but I've already 

foregone recovering from three years of connected 

customers. The charge will be the same. That actually 

-- it's the same charge, the same schedule of fees, but 

it's pushed three years in the future. It starts back 

at the first month of accumulation, and I only recover 

depreciation from that point forward. I don't want to 

accumulate what I've already given up. I don ' t wan t to 

have that as a reduction . 

CHAIRMAN DEASON: The three years of depreciation 

is gone. Is that correct, on a going- forward basis? 

MS. SWAIN: Right. Because I can't go back -- the 

way that it's done right now, by using net plant, that 

three years of depreciation would have been used to 

reduce what I can earn on, what my carrying cost is 
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now. I have been able to recover that. But from this 

point forward, I want to be able to recover from all of 

my future customers, but I've only got three more years 

that I can recover from them. If it's or thre e 

years that I have already given up, now I can add on . 

And I haven't recovered from anybody yet. I want to 

start out with gross plant as if it were a newly 

installed plant. 

CHAIRMAN DEASON: Okay . That is where I disagree 

with you, then, so we're - - but what I am saying is, as 

an example, you have got $100-investment, $100-plant. 

If you carry it, and say it's $10 a year depreciation. 

You carry it for three years before you have an AFPI, 

well, when that AFPI is first calculated, you're saying 

calculate it on 100. I'm saying calculate it on 70, 

but each year. The next year the AFPI would still be 

calculated on 70, not on 60. And then the next year it 

will still be calculated on 70, until it's actually 

collected. What you're saying is even though the three 

years have passed, AFPI should be calculated on the 

full 100, even though you waited three years to start 

the charge. 

MS. SWAIN: That's right. But the reason is that 

I have not been able to recover that depreciation 

expense from anybody, not from current customers, not 
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from those customers that connected over three years, 

those three years. 

CHAIRMAN DEASON: Okay . I understand. 

MS . MERCHANT: In her scenario the first year it 

would be on 100 percent, the second year it would be on 

90 percent and the third year it would be on 80 

percent . Even though it was three years even though 

it was thre e years out, in your scenario it would be 

70, 60, 50. That is the w~y the rule that is the 

way the Commission practice has been. 

CHAIRMAN DEASON: I think it's maybe I am a 

hybrid. I think it should be 70 --

MS. MERCHANT: All the way out? 

CHAIRMAN DEASON: -- 70 and 70 and 70 until the 

charge is calculated . 

MS. MERCHANT: Okay. 

COMMISSIONER CLARK : · Mr. Chairman, it seems like 

this is something that, for me, it would be helpful if 

the two examples were given. You know, this is what we 

are proposing. This is what the industry is proposing . 

And then, you know, in a footnote you say why yours is 

correct, and they can say why theirs is correct. 

MS. MERCHANT: We can certainly do that. 

CHAIRMAN DEASON: Patricia, just so I understand 

what you're saying is that it should be, in that ver y 
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simple example, which we just descri bed, that the first 

year's charge would be based on 70 and the second year 

charge would be based on 60. 

MR . MERCHANT: That's correct . Each year -- in 

each year the 100 percent of the n o nused and useful 

depreciation expense is also charged, in addition to 

the retur n on the decreasing rate base components. 

CHAIRMAN DEASON: And I guess I'm kind of 

somewhere in the middle here. Okay. Maybe you could 

put all three examples tog ther. 
• 

MS. MERCHANT: That .wa s my next thought . I'll do 

all three examples. 

CHAIRMAN DEASON: Okay . 

MS. SWAIN: And we'll get together with Staff so 

that we can make sure that we are all starting with the 

same hypothetical. 

CHAIRMAN DEASON: Okay. Very good . 

COMMISSIONER CLARK: On the same sheet of paper . 

I mean, as far as I'm concerned, you get together and 

you put yours there, Trish, you put yours there, and 

you interpret commissioner Deason's, and it's all on 

one sheet. 

(Simultaneous conv ersati on.) 

COMMISSIONER CLARK: Well, I hope you use like 

100 . 
• 
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MS. MERCHANT: I will make it as simple as -- as 

simple, you know, round numbers as I can. 

CHAIRMAN DEASON: And you can do a Cr ease spre ad 

sheet if you like, it just may be that long 

(indicating) . 

MS . MERCHANT : I ' ll make it very simple 

depreciation lives . 

CHAIRMAN DEASON: Okay. I think that that 

concludes the discussi on o f . 434. 

Commissioners, do you de sire to g ive any further 

direction to Staff at this time? 

COMMISSIONER CLARK: No . 

CHAIRMAN DEASON : Okay. Very well. Before we 

conclude today - -

COMMISSIONER CLARK : Partly because I think we 

extended t he opportunity to Mr. Crease, and anyone 

else, to rewrite that rule so that it incorporates the 

concept that he thinks i s appropriate with respect 

to 

CHAIRMAN DEASON: Yes, he said he may have some -­

MR. CRESSE: I promise to give you some in 

writing . I certainly hope my lawyer fulfills that 

promis e . 

CHAIRMAN DEASON: Have the parties had an 

opportunity to look at the so- called noncontroversial 
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rules to see if we can go ahead and move any of those? 

It would be nice to do that before we leave today. 

Mr . Hoffman? 

MR. HOFFMAN: Yes, we can stick to what I 

originally stated to you, Mr. Chairman. 

CHAIRMAN DEASON: Very well. 

Commissioners, I believe Public Counsel has 

already indic ated a number of rules which they do not 

have any problems with . And I would be inc lined -- I 

can identify those, and I wou ld be inclined to go ahead 

and direct Staff to i ncorporate those rules, wh i ch 

would be their final version, which would incorporate 

any minor modification that's included in Staff's 

• 
testimony, and have that .incorporated into the final 

version which we see in September. And according to my 

notes, tha t would be Rule .090, .111, .135, .320, . 335 

and . 460. 

MR. SHREVE: Right . 

COMMISSIONER CLARK: I move that they be left as 

is with Staff changes and be presented in that format 

for adoption in September. 

CHAIRMAN DEASON: Okay . Without objection. 

Now, I realize -- I think there were some that 

Mr. Schiefelbein indicated that he felt may fall int o 

the category, but Public Counsel was still reviewing . 

ACCURATE STENOTYPE REPORTERS, INC. 



• 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

• 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 • 

608 

My question is, have you had a chance to look at those, 

or are you qoi nq to need further time to look at those? 

MR. SHREVE: I think we can qet toqether on them. 

There may be some others that will fall in the 

cateqory. We have some others we can aqree on; they 

may not. And they have some that I think we need to 

look at and see . I think that we all aqree that 

Mr. Crease can't rewrite~any of them. 

CHAIRMAN DEASON: Riqht . 

MR. SCHIEFELBEIN: Abs olutely. 

MR. CRESSE : That is unanimous. 

CHAIRMAN DEASON: Well, at least we have 

identified six, which I think is a step forward. 

MS. MOORE: I think here is also .060 on 

exemptions. I don 't think there were any comments on 

that at all . 

CHAIRMAN DEASON: Is there any problem, Public 

Counsel, with .060 ? 

Staff indicates that there were no comments filed 

on . 060. 

MR. MANN: No, sir, there were not. 

COMMISSIONER CLARK: I move .060 be treated the 

same way. 

CHAIRMAN DEASON: Without objection? You can 

include .060 in that list as well. 
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All right. Ms. Moore, where do we stand at this 

point? We are just goinq to continue where we left off 

here today when the hearings resume i n July? 

MS. MOORE: That's correct. 

CHAIRMAN DEASON: And you will issue all of the 

proper notices and make sure everything is appropriate? 

MS. MOORE: That's correct . Will there be more 

documents being filed as part of the hearing? 

MR. SCHIEFELBEIN: I sus pect that there may well 

be. I know we have been, as we all have been, deluged 

with quite a bit of new information, particularly the 

runs on used and useful. There is an awful lot to 

digest that has gone on over the last couple and half 

days . 

CHAIRMAN DEASON: I think that is appropriate . I 

just don't want to relitigate or rediscuss ground that 

has already been covered, those rules that we have 

already given instructions to Staff on. 

MR. SCHIEFELBEIN: Sure. One thing that jumps to 

mind, one of the few things that I specifically 

remember, is the Fire Sprinkler Association's filing 

that we were not aware of until the blue books were 

produced here today. For all I know, we may not want 

to respond to that . I don ' t know, but it was an awful 

lot to digest in just a few minutes. So, that might be 
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something that we may want to follow up on. 

And on that note, I would respectfully ask that if 

we can't have a petition for intervention that would be 

granted here, we would ask for some direction from the 

Commission that, if possible, that when folks file 

additional filings and comments and post-hearing 

suggestions, or whatever you all want to call them, if 

they would have the courtesy to provide the other -- if 

they would be directed to h~ve the courtesy to provide 

copies to all the other part icipants. I think that 

would be worthwhile. I ~ealize that Ms. Moore has said 

that is not required, but it would be required if you 

directed them to. And it's not been a tremendous 

problem in this case, because everyone at this table 

and Staff has been very courteous to each other on 

that. But there have been exceptions, and I think it 

ought to be a requirement that that be done . 

CHAIRMAN DEASON: Is the exception the Fire 

Sprinkler Association, is that what you're --

MR. SCHIEFELBEIN: Yes. And who knows who else 

will join us between now and 

CHAIRMAN DEASON: I think that Staff can just, to 

the extent the Fire Sprinkler Association has any 

further comments to file, I think Staff can just in a 

very friendly manner request that they provide that to 

ACCURATE STENOTYPE REPORTERS, INC. 



• 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

• 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 • 

611 

everyone. They indicated that if they had known they 

should have done that, they probably would have anyway. 

I don't think there has been any problems wit h the 

participants that are here today in attendance, and I'm 

sure they will continue to do that . I'm just not 

comfortable making any directive here at the Commission 

until there is a large specific problem . And I don't 

think we have that. We have had one isolated problem, 

and I think that was more cf a misunderstanding than it 

was overt attempt to 

MR. SCHIEFELBEIN: I don't suggest that it was an 

overt anything, but it certainly was disruptive . 

CHAIRMAN DEASON: But I would just reiterate to 

continue the spirit in which we are operating here and 

be cooperative and provide information on a time ly 

basis to all participants. 

MS. MOORE: I'm concerned that there could be a 

participant in July who hasn't participated here, and 

we can ' t require that they serve --

CHAIRMAN DEASON: But, Staff can communicate to 

new participants how we generally expect persons to 

participate in this process, and I'm sure they probably 

would abide by those directions. 

Is there anything further to come before the 

Commission today? 
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MR. HOFFMAN: Mr. Chairman, would there be some 

type of order outlining when post-hearing comments will 

be filed following the July hearing? 

MS . MOORE: Is it necessary to do it now? I think 

that -- could that be taken care of in July? 

MR. HOFFMAN: That's fine with us, just as long as 

we want to make sure that we do have that 

opportunity . 

CHAIRMAN DEASON: We w ' ll take care of that then . 

Thank you all. 

MR. SCHIEFELBEIN: One other question. I'm sorry . 

We are talking about an agenda , then, sometime in 

September, presumably? 

CHAIRMAN DEASON: It looks like there's -- we are • 

having some difficulty, but right now we are trying to 

shoot for an agenda in mid- September . 

MR. SCHIEFELBEIN: The reason I asked is we -- I 

would assume that Staff will agree and the Commission 

will agree to keep our various matters pendi ng at DOAH 

in abatement, not even waste any of our resources on 

that matter . And the Hearing Officer over there, I 

would think as a condition of doing that , would like to 

know f rom us or whomever when we would know whether we 

need to continue the abatement or litigate . So, I 

guess we'll ask for something into the fall anyway and 
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see what happens. 

CHAIRMAN DEASON: That's fine. I feel comfortable 

we can do it in September. Right now we are shooting 

for mid-September. It may end up being late September. 

It just depends on how we can juggle some things on the 

calendar. 

MR. SCHIEFELBEIN : Thank you. 

CHAIRMAN DEASON: Anything further? Thank you 

all. 

(The hearing was adjourned at 1 : 20 p.m. ) 
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