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Contracts Except that submitted by Panda Kathleen, L. P., Docket No. 911142-EQ,
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Regulatory Policies Act of 1978, 45 Fed.Reg. 12211 (1980).
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the Public Utility Regulatory Policy Act of 1978, 23 FERC { 61,304 (1983).
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Southern California Edison Co. San Diego Gas & Electric, 71 FERC § 61,269 (1995).

In re: Petition for determination that implementation of contractual pricing mechanism
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Scptémber 8, 1994

Mr. Kyle Woodruff
Project Manager

Panda-Kathleen L. P.

4100 Spring Valley, Suite 1001

Dallas, Texas 75244

Re: Standard Offer Contract for the Purchase of Firm Capacity and Energy from a
Qualifying Facility Less Than 75 MW or a Solid Waste Facility between Panda-
Kathleen, L. P. and Florida Power Corporation

Dear Kyle:
This is in response to your letter of August 10, 1994.

First, your letter indicates that Panda will be consulting with the PSC regarding its planned
configuration which will produce 115 MW. As you know, Florida Power Corporation (FPC)
has expressed concerns about that configuration’s ability to comply with the 75 MW
limitations imposed on standard offer contracts and, therefore, is pleased to see that Panda
intends to consult with the Florida Public Service Commission (FPSC).

With respect to what will happen after the FPSC responds to your project proposal, Florida
Power will not speculate at this time on how FPSC actions may or may not affect the rights

and obligations under our contract with Panda. We will be happy to address this matter after
FPSC actions.

Sincerely,

/9 Vigiay

Robert D. Dolan
Manager, Cogeneration Contracts and
Administration
RDD/mag
cc: M. B. Foley Jr.
J. P. Fama

PEC10610
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JOHNSON AND ASSOCIATES
ATTORNEYS AND COUNSELORS

BARRETT G. JORMNSON

KARA TOLLETT OAKLEY . MAILING ADDRESS:
P.O. BOX 1308
315 SOUTH CALHOUN 3T.. SUITE 350 TALLAHASSEE, FLORIDA
TALLAHASSEE, FL 32301 32302
(904) 222-2833 FAX (904) 222-2702
August 23, 1994

Joseph D. jenkins

Director, Electric & Gas Division
Florida Public Service Commission
101 East Gaines Street
Tallahassee, Florida 32399

Dear Joe:

The purpose of this letter is to confirm the discussion on August 15, 1994 between you,
Bob Trapp and Tom Ballenger of your staff and Bill Nordiund, Brian Dietz and myself regarding
the Panda Kathleen cogeneration plaat and Panda's standard offer contract with Florida Power

Corporation.

As ‘we discussed, Panda's contractual obligation is to be able to produce 74.9 MW under
all site conditions for the life of the unit. Panda recently informed FPC by letter of the equipment
configurations which will enable Panda to meet its contractual obligation while complying with its
variaus environmental requirements. A copy is attached for your information. We also discussed
the fact that under certain site conditions the ABB 11 N | and GE Frame 7EA will produce more
than 74.9 MW. Since Panda Kathleen's contractual requirement is to be able to produce 74.9
MW under worst case conditions, such as right before a major overhaul and during a heat wave, it
is necessarily true that the unit be capable of more than 74.9 MW under best case conditions. As
we discussed, under optimal conditions these units can produce in the 115 MW range. Of course,
this energy is quite a bargain for the rate payers since it carries no capacity costs to FPC under the
Standard Offer Contract.

We also discussed the fact that the operation of Panda-Kathleen in the manner described in
this letter and the attached letter to FPC is consistent with Panda's standard offer contract and is
not a contract change that would require Florida Public Service Commission approval. Please
advise immediately if this is incorrect or if you have any questions.

incerely,

e TN

ett G. Johnson

PEC10611
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JOSEFPH D. JENKINS

DIRECTOR
DIANE K. KIESLING (904) 488-8501
JOE GARCIA 3
Public Serbice Commisgion

Angust 24, 1994

Mr. Barrett G. Johnson
Johnson and Associates
315 South Calhoun Street
Suite 350

Tallahassee, Florida 32301

Dear Mr, Johnson:

This is to confirm receipt of your letter dated August 23, 1994 concerning Panda
Kathleen’s plans to begin satisfying its contractual obligation with Florida Power
Corporation by installing the units described in your letter. Based on the representations,
I foresee no reason why this is any type of contract change that should come before the

Commission for approval. 1 discussed this briefly with Florida Power's Bob Dolan and he
concurred. ,

Sincerely,

oYt

Joseph D. Jenkins
Director
Division of Electric and Gas ]

JDJ/ms

EXHIBIT PEC10612
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FLETCHER BUILDING « 101 EAST GAINES STREET ¢ TALLAHASSEE, FL 32399-0850
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SIMAL REISSUE SHEET w0, 9.720

APPENDIX C
RATES

SCHEDULE 2
GENERAL INFORMATION FOR 1997 COMBUSTION TURBIME WMIT Page 1 of 1

GENERAL
YEAR OF AVOIDED NIT = 1997

AVOIDED UNIT REFERENCE PLANT = BARTON CT UNITS

T™ A

TOTAL COST, DIRECT + AFUDC, I[N 1/91 $'px = $308.88/0V
ANNUAL ESCALATION RATE OF PLANT COSTS = S.30%
ECONOMIC PLANT LIFE = 20 YEARS

AT [N

AVOIDED UNIT FIXED OEM COSTS IN 1/91 3$'s = $6_18/KW/YR
AVOIOED UNIT VARIABLE OIM COSTS IN 1/91 S's = $1.83/MuN
ANNUAL ESCALATION RATE OF Ol COSTS = 5.10%

MINIMUM ON-PEAX CAPACITY FACTOR = 90.0%

MINIMUM TOTAL CAPACITY FACTOR = 42.0%

SYSTEM VARIABLE OMM COSTS IN 1/91 3's o 3$0.673/MM
AVOIDED UMIT HEAT RATE = 11,4610 BTU/XOWM

-TYPE OF FUEL = DISTILLATE

(1) FOR THE CALENDAR MONTHS OF NOVEMBER THROUGH MARCHM,
ALL DAYS: &:00 A.M, TO 12:00 NODN, AND
5:00 P.N. TO 10:00 P.M.
(2) FOR THE CALENDAR MONTHS OF APRIL THROUGH OCTOSER,
ALL DAYS: 11:00 A.N. TO 10:00 P.M.

K FACTOR (MID YEAR) = 1,5259
UTILITY DISCOUNT RATE = 9.9%6X

ISRED 8Y: S. F. Nizen, Jr., Director Rate Department

EFFECTIVE DATE: Septesber 20, 1991 _
PEC10613
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PANDA-KATHLEEN L.F.

A Fanda Company c' Yy

August 10, 1994

Mr. Robert D. Dolan, P. E.
Manager, Cogereration Contracts
Florida Power Corporation

- 3201 34th Street South

St. Petersburg, FL 33711

_ _RE: _Standard Offcr Contract For The Purchase Of Firm Capacity And Energy o o
. . .- - From A Qualifying Facility Less Than 75 MW Or A Solid Wasté Facility
' Between Panda-Kathlcen L. P. and Florida Power Corporation

Dear Mr Dolan:

—_ The purpose of this letter is to advise Florida Power Corporation (FPC) of Panda's intention to
install either a GE Frame 7EA or an ABB 11 N1 combustion turbine in 2 combined cycle
configuration for the Lakeland cogeneration Qualifying Facility since they are the only gas

—_ turbines commercially available which can produce at least 74,9 MW each day over the life of the
30 year contract term, taking into account equipment degradation, site weather conditions, steam
host needs, and environmental requirements. Panda plans to discuss equipment configuration

- with the Florida Public Service Commission (FPSC) to determine whether or not FPSC approval
is required.

_ Assuming that the FPSC determines that its approval for such equipment configuration is not
required, then it is Panda's understanding that the following shall apply:

_ 1. In the cvent that any energy is produced in excess of 74.¢ MW, FPC wil] pay
Panda for energy produced above 74.9 MW at FPC's as-available energy price.

_ 2. FPC will purchase the energy produced above 74.9 MW, if any, &t all times when
available except when system operating conditions will not permit such; i.¢. at
minmmum load conditions as reasonably defined by FPC.

Sincerely,
Kyle Woodruff
Project Manager
_ " 4100 Spring Valley, Suite 1001 + Dallas, Texas + 75244 + 214/080-7159 - Fax 9806815

PEC1061-6‘ , 758
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1ST CASE of Level 1 printed in FULL format.

In Re: Petition not te Accept Standard Offer Contract of
Polsky Energy Corporation, by Tampa Electric Company

DOCKET NO. 940193-EQ; ORDER NO. PSC-854-0488-FCF-EQ
Florida Public Service Commission
94 FPSC 4:364
April 25, 19%4

PANEL:
[+1]

The following Commissioners participated in the disposition of this matter:
J. TERRY DEASON, Chairman; SUSAN F. CLARK, JULIA L. JOHNSON, DIANE K. KIESLING

OPINION: .
NOTICE OF PROPOSED AGENCY ACTION ORDER GRANTING PETITION NOT TO ACCEPT

STANDARD CFFER CONTRACT SUBMITTED BY POLSKY ENERGY CORPORATION TC TAMPA ELECTRIC
COMPANY

BY THE COMMISSION:

Notice is hereby given by the Florida Public Service Commission that the
action discussed herein is preliminary in nature and will become final unless a
person whose interests are substantially affected files a petition for formal
proceeding pursuant to Rule 25-22.029, Florida Administrative Code.

Pursuant to Rules 25-17.0832 (3} (c)&(d), Florida Administrative Cocde, Tampa
Electric Company {(TECO) has petitioned the Commission to allow TECO to not
accept the Standard Offer Contracts presented to TECC by Polsky Energy
Corporation (PEC) on January 28, 1994. On December 20, 1993 TECO filed with the
Commission a Petition to Close Standard Offer Contract which was assigned Docket
Number 931218-EQ. On January 26, 1994 TECO filed a petition for Approval of
Standard Offer Contract for Cogenerators and Small Power Producers which was
assigned Docket [*2] Number 940094-EQ. The "replacement" standard offer
contract delays the in-service date of TECO's next avoided unit by two vears.
Commission consideration of these two petitions is pending.

TECO, in its Petition to not accept the Standard Offer Contract, alleged that
the PEC proposal should really be considered a request for a negotiated
contract. PEC made changes to the Standard Offer Contract as follows: At
paragraph 2.0 (page 8.346) they changed the minimum Monthly Availability Factor
(MAF) from 90% to 80%; at paragraph 2.4 (page 8.347) they changed the MAF from
90% to 80%; at paragraph 2.0 (page 8.348) they changed the MAF from 3%0% to 80%;
at paragraphs 4.2.4.1 COMPLETION SECURITY, 4.2.4.2 PERFORMANCE SECURITY, and
4.2.4.3 LIQUIDATED DAMAGES (pages 8.400, 8.410 and 8.411) they crossed out the
entire paragraphs.

In accord with Rule 25-17.0832(3) (c), Florida Administrative Code, a
Standard Offer Contract is to be used in lieu of an negotiated contract. Like

PEC10614
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Page 12
1994 Fla. PUC LEXIS 793, *2; 94 FPSC 364

any unilateral contract, no changes can be made to a Standard QOffer Contract
without the ccnsent of the utility. Any changes to the Standard Cffer Ceontract
would necessitate negotiation which would negate the [*3] use cof the
Standard Offer Contract.

Therefore we find that Tampa Electric Company's {(TECO) petition to nct accept
the Standard Offer Contract by Polsky Energy Corporation (PEC) should be
granted.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that Tampa Electric
Company's (TECO) petition to not accept the Standard Offer Contract by Polsky
Energy Corporation (PEC) shall be granted. It is further

ORDERED that if there is no protest to this proposed agency action within the
time frame set forth below, this docket shall be closed.

By ORDER of the Florida Public Service Commission, this 2S5th day of April,
19%4.

PEC10615
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for declaratory

statement regarding eligibility for Docket No.,

Standard Offer contract and
payment thereunder by Florida
Power Corporation.

Submitted for filing:
January 25, 1995

PETITION FOR DECLARATORY STATEMENT

Florida Power Corporation ("Florida Power” or "the Company") hereby
submits this Petition for Declaratory Statement pursuant to Section 120.565, F.S.,
and Rule 25-22.020, F.A.C. Florida Power seeks a declaration that the Standard
Offer Contract for the Purchase of Firm Capacity and Energy from a Qualifying
Facility Less than 75 MW or a Solid Waste Facility between Panda-Kathleen L.P.
and Florida Power Corporation dated November 25, 1991 (the "Standard Offer
Contract") is ﬁot available to Panda-Kathleen L.P. (”fmda") if it constructs a
facility configuration, as it currently proposes to do, with the capacity to produce
115 megawatts ("MW"). In addition, if the Standard Offer Contract is available
to Panda, Florida Power seeks a further declaration that it has no obligation to

make capacity or energy payments under the Standard Offer Contract after the
December, 2016.
INTRODUCTION
1. The name of the Petitioner and its business address is:
Florida Power Corporation
3201 - 34th Street South

"Post Office Box 14042
St. Petersburg, FL. 33733-4042

= PEC10511
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2.  All notices, pleadings and correspondence should be directed to:

James P. Fama

James A. McGee

Post Office Box 14042

St. Petersburg, FL 33733-4042
Telephone: (813) 866-5184
Facsimile: (813) 866-4931

DISCUSSION
A. Availability of the Standard Offer Contract.

3. On November 25, 1991, Panda and Florida Power entered into the
Panda Standard Offer Contract (Exhibit 1) pursuant to Rule 25-17.032(3)(a) and
(c), Florida Administrative Code. That rule provides for standard offer contracts
involving "small qualifying facilities less than 75 megawatts. . . ." The Panda
Standard Offer Contract is expressly titled "Standard Offer Contract for the
Purchase of Firm Capacity and Energy from a Qualifying Facility Less Than 75
MW or a Solid Waste Facility."

4. The Commission has expressly considered the application of Rule 25-
17.032 to projects which have a total net generating capacity in excess of 75 MW,
and ruled that such projects do not qualify to take advantage of standard offer
contracts. Order No. PSC-92-0683-DS-EQ, dated July 21, 1992. (Exhibit 2).
In so ruling, the Commission entered an Order Granting Declaratory Statement
In The Negative on a request by Polk Power Partners to take advantage of a
standard order contract for a facility that had a net generating capacity in excess
of the 75 MW cap. See also, Order No. PSC-94-1306-FOF-EQ, dated October
24, 1994 ("the Commission’s current Rule 25-17.0832(3)(a) . . . limits the
availability of Standard Offer Contracts to Qualified Cogeneration Facilities (QF)
under 75 MW.") (Exhibit 3).

PEC10512
-2-
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5.  Despite the 75 MW cap identified both in Rule 25-17.032(3)(a) and in
the Panda Standard Offer Contract, Panda proposes to install either a GE Frame
7EA or an ABB 11 N1 combustion turbine in a combined cycle configuration for
its cogeneration project. This configuration would produce 115 MW or more, in
violation of the 75 MW cap imposed by Rule 25-17.0832 and the Panda Standard
Offer Contract itself.

6. FPC has repeatedly expressed its belief to Panda that this Standard
Offer Contract is not available with respect to Panda’s proposed facility. (See,
¢.g., Exhibit 4). FPC further advised Panda that it should obtain a ruling from
this Commission on this issue and that FPC would comply with the Commission’s
ruling thereon. It was FPC’s understanding that Panda intended to obtain such
a ruling from the FPSC.

7. However, Panda has not sought a decision from the Commission
regarding the availability of, and its rights under, the Panda Standard Offer
Contract in light of the project’s 115 MW size. Rather, Panda has simply
discussed the matter on an informal basis with FPSC staff. Its discussions are
described in the letter from Barrett G. Johnson to Joseph D. Jenkins dated August
23, 1994. (Exhibit 5). Mr. Jenkins responded by letter of August 24, 1994, to
Barrett G. Johnson, (Exhibit 6), and Panda has asserted that this letter constitutes
approval of their proposed action.

8. FPC believes that the Commission’s express rulings in Order Nos.
PSC-92-0683-DS-EQ and 94-1306-FOF-EQ, as well as the express terms of both
Rule 25-17.0832 and the Panda Standard Offer Contract, clearly prohibit the
availability of the Standard Offer Contract to a facility producing more than 75

MW. However, since Panda has not sought a ruling from the Commission as to

-3
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the availability of the Standard Offer Contract for this proposed facility, Florida
Power accordingly requests the Commission to declare the applicability of its rules

and orders governing standard offer contracts to Panda’s proposed 115 MW

cogeneration facility.

B. Determination of the Panda Standard Offer Contract’s Payment Terms.

9.  Under the terms of the Panda Standard Offer Contract, Florida Power’s
capacity payment obligations terminate at the end of 20 years, which will be
December 2016. Among other things, Appendix C, Schedule 2 of the Contract
states that the economic life of the avoided unit is 20 years, and the capacity
payments were calculated on that explicit basis. (Exhibit 7). Had the contract
been for a term of 30 years, the monthly capacity payments would have been
correspondingly reduced. Moreover, it is for this reason that all payment
schedules in the Appendices are defined only through the year 2016, a twenty
year period. | |

10. Despite these contractual provisions and limiting terms, Panda
attempted to modify the term of its Standard Offer Contract by writing in an
expiration date of March, 2025. On that basis, Panda now takes the position that
FPC is obligated to make capacity payments in some unspecified amount under
the Panda Standard Offer Contract for an additional ten years after the year 2016.
See letter dated August 10, 1994 from Kyle Woodruff, Project Manager of Panda
to Robert D. Dolan, P.E., Manager, Cogeneration Contracts of Florida Power.
(Exhibit 8). Panda may also take the position that Florida Power is obligated by

contract to purchase as available energy after the year 2016.

PEC10514
- 4.
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11. This attempt by Panda to modify the Standard Offer Contract is
improper and conflicts with the terms of the contract that was presented to it by
Florida Power and which explicitly contemplated a contract term and contract
payments not to exceed 20 years. As the Commission ruled in Order No. PSC-
94-0488-FOF-EQ: "Like any unilateral contract, no changes can be made to a
Standard Offer Contract without the consent of the utility. Any changes to the
Standard Offer Contract would necessitate negotiation which would negate the use
of the Standard Offer Contract.” (Exhibit 9). In so ruling, the Commission
granted the petition of Tampa Electric Company not to accept the standard offer

contract of Polsky Energy Corporation because Polsky had made changes to that

contract.

NEED FOR DECLARATORY STATEMENT

12. Florida Power has a real and immediate need for the requested
declaratory statement as it relates to its own particular circumstances only. The
Commission’s declaratory statement as to the correct application of Rule 25-
17.0832, F.A.C., and its orders establishing the availability of Standard Offer
Contracts and the ability of Panda to change the terms of this Standard Offer
Contract will ensure that Florida Power and its customers will only pay for
capacity and energy from facilities properly configured to take advantage of this
Standard Offer Contract, and that FPC and its customers will, in addition, have
no contractual obligation to pay for capacity and energy purchased from Panda
other than as expressly provided for in that Standard Offer Contract. A timely
resolution of these essential questions will enable Florida Power to plan its needs

and its financial obligations to this QF in an orderly manner.

PEC10515
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WHEREFORE, Florida Power Corporation requests that the Commission
enter an order declaring that the Panda Standard Offer Contract is not available
to Panda-Kathleen L.P. if it configures its facility to have a capacity of 75 MW
or more; and, if the Standard Offer Contract is nevertheless available to Panda,
to declare that Florida Power has no obligation under the Contract to make any

energy or capacity payments to Panda after December 2016.
Respectfully submitted,

OFFICE OF THE GENERAL COUNSEL
FLORIDA POWER CORPORATION

A

James P. Fama

\ James A. McGee

Post Office Box 14042

St. Petersburg, FL 33733-4042
Telephone: (813) 866-5184
Facsimile: (813) 866-4931

b:\jam\panda-ds. pet

PEC10516
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SECTION NO. IX
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STANDARD OFFER CONTRACT FOR THE
PURCHASE OF FIRM CAPACITY AND ENERGY
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LESS THAN 75 MW OR A SOLID WASTE FACILITY

between

PANDA-KATHLFFEN L.P.

and

FLORIDA POWER CORPORATION
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EFFECTIVE: September 20, 1991
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ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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STANDARD OFFER CONTRACY FOR THE PURCHASE OF
FIRM CAPACITY AND ENERGY
FROM A QUALIFYING FACILITY

LESS THAN 75 MW OR A SOLID WASTE FACILITY

This Agreement ("Agreement"”) is made and entered by and between
Panda-Kathleen, L.P. aDElawaIe lelua%af?ggeﬁis principal place of
business at 410?15Pr1¥§ Valley #1007 (hereinafter referred to as the "QF"), and
Florida Power Corporation a private utility corporation organized under the laws
of the State of Florida, having its principal place of business at St.
Petersburg, Florida (hereinafter referred to as the "Company*). The QF and the
Company may be hereinafter referred to individually as a "Party" and collectively
as the "Parties.”

WITNESSETH:

WHEREAS, the QF desires to sell, and the Company desires to purchase,
electricity to be generated by the Facility and made available for sale to the
Company, consistent with FPSC Rules 25-17.080 through 25-17.091 in effect as of
the Execution Date; and

WHEREAS, the QF will engage in interconnected operation of the QF'’s
generating facility with &XKxiX the Company I bth Xobibobeddx system
(hereinafter referred as the "Transmission Service Utility") which is directly
interconnected at one or more points with the Company.

NOW, THEREFORE, for mutual consideration, the Parties covenant and
“agree as follows:

1SSUED BY: S. F. Nixon, Jdr., Director Rate Department
EFFECTIVE: September 20, 1991
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ARTICLE I: " DEFINITIONS

As used in this Agreement and in the Appendices hereto, the following
capitalized terms shall have the following meanings:

1.1 Appendices means the scheduies, exhibits and attachments which
are appended hereto and are hereby incorporated by reference and made a part of
this Agreement.

1.1.1 Appendix A sets forth the Company’s Interconnection
Scheduling and Cost Procedures.

1.1.2 Appendix B sets forth the Company'’s Parallel Operating
Procedures.

1.1.3 Appendix C sets forth the Company’s Standard Offer Rates
for Purchase of Firm Capacity and Energy from a Qualifying
Facility less than 75 MW or a Solid Waste Facility.

1.1.4 Appendix D sets forth the Company’s Transmission Service
Standards.

1.1.5 Appendix E sets forth FPSC Rules 25-17.080 through 25-
17.091 in effect as of the Execution Date.

1.2 Avoided Unit Fue) Reference Plant means that Company unit(s)

whose delivered price of fuel shall be used as a proxy for the fuel associated
with the avoided unit is defined in Appendix C.

1.3 Avoided Unit Heat Rate means the average annual heat rate
associated with the unit in million BTU per KWH as it is defined in Appendix C.

1SSUED BY: S. F. Nixon, Jr., Director Rate Depariment
EFFECTIVE: September 20, 1991
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1.4 Avoided Unit Variable 0 4 M means the variable operation and

maintenance expense associated with the unit type selected in section 8.2.1
hareof in dollars per KWH as it is defined in Appendix C.

1.5 BTU means British thermal unit.

1.6 Capacity Account means that account which complies with the
procedure in section 8.6 hereof.

1.7 Capacity Payment Adjustment means the value calculated pursuant
to Appendix C. '

1.8 Commercia] In-Service Status means (i) that the Facility is
in compliance with all applicable Facility permits; (ii} that the Facility has
maintained an hourly KW output, as metered at the Point of Delivery, equal to
or greater than the Committed Capacity for a consecutive twenty-four (24) hour
period or during the On-Peak Hours specified in Appendix C of two consecutive
days; and (iii) that such twenty-four (24) hour period is reasonably reflective
of the Facility’s day to day operations.

1.9 Committed Capacity means the KW capacity, as defined in Article
VI hereof, which the QF has agreed to make available on a firm basis at the Point
of Delivery.

1.10 Company’s Interconnection Facilities means all equipment which

is constructed, owned, operated, and maintained by the Company located on the
Company’s side of the Point of Delivery, including without limitation, equipment
for connection, switching, transmission, distribution, protective relaying and
“ safety provisions which, in the Company’s reasonable judgment, is required to
be installed for the delivery and measurement of electric energy into the
Company’s system on behalf of the QF, including all metering and telemetering
equipment installed for the measurement of such energy regardless of its Jocation
in relation to the Point of Delivery.

1SSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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1.11 Contract In-Service Date means the date, as specified in
Article 1V hereof, by which the QF has agreed to achieve Commercial In-Service
Status. ’

1.12 Construction Commencement Date means the date on which work
on the concrete foundation for the turbine generator begins and substantial
construction activity at the Facility site thereafter continues.

1.13 Control Area means a utility system capable of regulating its
generation in order to maintain its interchange schedule with other utility
systems and contribute its frequency bjas obligation to the interconnection.

1.14 fExecution Date means the date on which the Company executes
this Agreement.

1.15 Facility means all equipment, as described in this Agreement,
used to produce electric energy and, for a cogeneration facility, used to produce
useful thermal energy through the sequential use of energy and all equipment
required for parallel operation with the interconnected utility.

1.16 FERC means the Federal Energy Regulatory Commission and any
successor.

1.17 Florida-Southern Interface means the points of interconnection
between the electric Control Areas of (1) Florida Power & Light Company, Florida

Power Corporation, Jacksonville Electric Authority, and the City of Tallahassee
and (2) Southern Company.

1.18 Force Majeure Event means an event or occurrence that is not
reasonably foreseeable by a Party, is beyond its reasonable controil, and is not
caused by its negligence or lack of due diligence, including, but not limited
to, natural disasters, fire, lightning, wind, perils of the sea, flood,
explosions, acts of God or the public enemy, strikes, lockouts, vandalism,

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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blockages, insurrections, riots, war, sabotage, action of a court or public
authority, or accidents to or fajlure of equipment or machinery, including, if
applicable, equipment of the Transmission Service Utility.

1.19 FPSC means the Florida Public Service Commiésion and any
successor.

1.20 ]Import Capability means the capability to import power at the
Florida-Southern Interface, giving consideration to the various limitations
imposed upon those facilities by the electric systems to which they are direct]y'
or indirectly connected.

1.21 Interconnection Costs means the actual costs incurred by the
Company for the Company’s Interconnection Facilities, including, without

limitation, the cost of equipment, engineering, communication and administrative
activities.

1.22 ]Interconnection Costs Offset means the estimated costs included

in the Interconnection Costs that the Company would have incurred if it were not
purchasing Committed Capacity and electric energy but instead itself generated
or purchased from other sources an equivalent amount of Committed Capacity and
electric energy and provided normal service to the Facility as if it were a non-
generating customer,

1.23 KN means one (1) kilowatt of electric capacity.

1.28 KWH means one (1) kilowatthour of electric energy.

1.25 Minimum On-Peak Capacity Factor means that value which is
associated with the unit as it is defined in Appendix C.

1.26 Minimum Total Capacity Factor means that value which fis
associated with the unit as it is defined in Appendix C.

1SSUED BY: S. F. Nixon, Jr., Director Rate Depariment
EFFECTIVE: September 20, 1991
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1.27 0On-Peak Hours means those daily time periods specified in
Appendix C. |

1.28 On-Peak Capacjty Factor means the ratio calculated pursuant
to section B.3 hereof.

1.29 O0Operational Event of Default means an event or circumstance

defined as such in Article XV hereof.

1.30 Performance Adjustment means the value calculated pursuant to
Appendix C.

1.31 Point of Delivery means the point(s) where electric energy

delivered to the Company pursuant to this Agreement enters the Company’s system.

1.32 Point of Metering means the point(s) where electric energy made
avajlable for delivery to the Company, subject to adjustment for losses, is
measured.

1.33 Point of Ownership means the interconnection point{s) between
the Facility interconnected utility.

1.34 Pre-Operational Event of Default means an event or circumstance

defined as such in Article XV hereof.

1.35 Security Guaranty means the deposits or other assurances as
specified in section 13.1 hereof.

1.3¢ Qualifying [Small Power Production or Cogeneratjon] Facility

means a facility that meets the requirements defined in FPSC Rule 25-17.080.

1.37 Jerm wmeans the duration of this Agreement as specified in
Article IV hereof.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1981
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1.38- Total Capacity Factor means tne ratio calculated pursuant to
section 8.4 hgreof.

1.39 Trénsmi;gion Service Agreement means that agreement between
the QF and the Transmission Service Utility which meets the requirements of
Appendix D.

ARTICLE II: AVAILABI
2.1 The availability of this Agreement is subject to:

2.1.1 The available capacity limitations described in Schedule
1 of Appendix C; and

2.1.2 The Facility being a solid waste facility pursuant to
FPSC Rule 25-17.091 or the Facility having a Committed Capacity
which is less than 75,000 KW; and

2.1.3 The provisions of section 2.2.

2.2 This Agreement is available to a QF with a Facility which shall
be Tocated south of the latitude of the Company’s Central Florida Substation.
For a2 QF with a Facility located north of the latitude of the Company’s Central
Florida Substation, this Agreement is available provided that (1) by the Contract
In-Service Date the Company can make available an amount of Import Capability
equal to the diminution of Import Capability caused by the Facility during the
Term of the Agreement; and (ii) the QF shall reimburse the Company for such costs
incurred by the Company to make available such Import Capability. Such
reimbursement shall not be considered as a reduction in the payments made by the
Company to the QF for capacity and energy purchased under this Agreement.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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ARTICLE II1: = EACILITY

' 3.1 The Facility shall be located in Section 20 ,
Township 28 South ., Range e The Facility
shall meet a1l other specifications identified in the Appendices hereto in all
material respects and no change in the designated location of the Facility shall
be made by the QF. The Facility shall be designed and constructed by the QF or
its agents at the QF’s sole expense.

3.2 Throughout the Term of this Agreement, the Facility shall be
a Qualifying jCODRRE DS : oK Facility.

] 3.3 Except for Force Majeure Events declared by the Facility’s fuel
supplier(s) or fuel transporter(s) which comply with the definition of Force
Majeure Events as specified in this Agreement and occur after the Contract In-
Service Date, the Facility’s ability to deliver its Committed Capacity shall not
be encumbered by interruptions in its fuel supply.

3.4 The QF shall either (1) arrange for and maintain standby
etectrical service under a firm tariff; or (ii) maintain the ability to restart
and/or continue operations during interruptions of electric service; or (iii)
maintain multiple independent sources of generation.

3.5 From the Executjon Date through the Contract In-Service Date,
the QF shall provide the Company with progress reports on the first day of
January, April, July and October which describe the current status of Facility
development in such detail as the Company may reasonably require.

" ARTICLE ]V: JERM AND WILESTONES

4.1 The Term of this Agreement shall be igogg the Execution Date
and shall expire at 24:00 hours on the last day of fﬁgﬁiil_xginl. unless extended
pursuant to section 4.2.4 hereof or terminated in accordance with the provisions

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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of this Agreement. Upon termination or expiration of this Agreement, the Parties
shall be relieved of their obligations under this Agreement except for the
obligation to pay each other all monies under this Agreement, which obligation
shall survive termination or expiration.

4.2 The Parties agree that time is of the essence and that: (i)
the QF shall execute the Transmission Service Agreement, if applicable, which
shall be _approved or accepted for filing by the FERC on or before the first day
of [month, yvear]:; (ii) the Construction Commencement Date shall occur on or
before the first day of'[mo#{gfgiear]; and (iji) the Facility shall achieve
Commercial In-Service Status on or before the first day of [mg%tg?sﬁear]. which
date shall constitute the Contract In-Service Date. These three dates shall not
be modified except as follows: upon written request by the QF not more than
sixty (60) days after the declaration of a Force Majeure Event by the QF, which
event contributes proximately and materially to a delay in the QF’'s schedule,
these three dates each may be extended on a day-for-day basis for each day of
delay so caused by the Force Majeure Event; provided, however, that the QF shall
specifically identify: (i) each date for which extension is being requested; and
(11) the expected duration of the Force Majeure Event; and provided further, that
the maximum extension of any of these three dates shall in no event exceed a
total of one hundred and eighty (180) days, irrespective of the nature or number
of Force Majeure Events declared by the QF. 1f the Contract In-Service Date is
extended then the Term of the Agreement may be extended for the same number of
days. '

ARTICLE V: QF OPERATING RESPONSIBILITIES
5.1 During the Term of this Agreement, the QF shall:

5.1.1 Have the sole responsibility to, and shall at its scle
expense, operate and maintain the Facility in accordance with
all requirements set forth in this Agreement.

ISSUED BY: S. F. Kixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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5.1.2 Provide the Company prior to October 1 of each calendar
year the estimated amounts of electricity to be generated by
the Facility and delivered to the Company for each month of
the following calendar year, including the time, duration and
magnitude of any planned outages or reductions in capacity.

5.1.3 Promptly notify the Company of any changes to the
yearly generation and maintenance schedules.

5.1.4 Provide the Company by telephone or facsimile prior
to 9:00 A.M. of each day an estimate of the hourly amounts of
electric energy to be delivered at the Point of Delivery for
the next succeeding day.

5.1.5 Coordinate scheduled outages and maintenance of the
Facility with the Company. The QF agrees to recognize and
accommodate the Company’s system demands and obligations by
exercising reasonable efforts to schedule outages and
maintenance during such times as are designated by the Company.

§.1.6 Comply with reasonable requirements of the Company
regarding day-to-day or hour-by-hour communications with the
Company or with the Transmission Service Utility relative to
the performance of this Agreement.

The estimates and schedules provided by the QF under this

Article V shall be prepared in good faith, based on conditions known or
anticipated at the time such estimates and schedules are made, and shall not be

binding upon either Party; provided, however, that the QF shall in no event be
relieved of its obligation to deliver Committed Capacity under the terms and

conditions of this Agreement.

PEC10531
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ARTICLE VI: - PURCHASE AND SALE OF CAPACITY AND ENERGY

6.1 Commencing on the Contract In-Service Date, the QF shall
commit, sell and arrange for delivery of the Committed Capacity to the Company
and the Company agrees to purchase, accept and pay for the Committed Capacity
made available to the Company at the Point of Delivery in accordance with the
terms and conditions of this Agreement. The QF also shal}l sell and deliver or
arrange for the delivery of the electric energy to the Company and the Company
agrees to purchase, accept, and pay for such electric energy as is made available
for sale to and received by the Company at the Point of Delivery.

6.2 The Committed Capacity and electric energy made available at
the Point of Delivery to the Company shall be fxx net of any electric energy used
on the QF’s side of the Point of Ownership or ( ) simultaneous with any purchases
from the interconnected utility. This selection in billing methodology shall
not be changed.

6.3 If the Company is unable to receive part or all of the
Committed Capacity which the QF has made available for sale to the Company at
the Point of Delivery by reason of (i) a Force Majeure Event; or (ii) pursuant
to FPSC Rule 25-17.086, notice and procedural requirements of Article XX or FPSC
Rule 25-17.086 shall apply and the Company will nevertheless be obligated to make
capacity payments which the QF would be otherwise qualified to receive, and to
pay for energy actually received, if any. The Company shall not be obligated
to pay for energy which the QF would have delivered but for such occurrences and
QF shall be entitied to sell or otherwise dispose of such energy in any lawful
manner; provided, however, such entitlement to sell shall not be construed to
require the Company to transmit such energy to another entity.

6.4 The QF shall not commence initial deliveries of energy to the
Point of Delivery without the prior written consent of the Company, which consent
shall not be unreasonably withheld. The QF shall provide the Company not less
than thirty (30) days written notice before any testing to establish the

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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Facility’s Commercial In-Service Status. Representatives of the Company shall
have the right to be present during any such testing.

ARTICLE VII: CAPACITY COMMITMENT

7.1 The Committed Capacity shall be 74,900 gy unless modified
in accordance with this Article VII. The Committed Capacity shall be made
available at the Point of Delivery from the Contract In-Service Date through the
remaining Term of this Agreement.

7.2 For the period ending one (1) year immediately after the
Contract In-Service Date, the QF may, on one occasion only, increase or decrease
the initial Committed Capacity by no more than ten percent (10%) of the Committed
Capacity specified in section 7.1 hereof upon written notice to the Company
before such change is to be effective; provided, however, that in no event shall
the Committed Capacity exceed 75,000 KW unless the QF is a solid waste facility.

7.3 A redesignated Committed Capacity pursuant to this Article VII
shall be stated to the nearest whole KW and shall be effective only on the
commencement of a full billing period.

7.4 The Company shall have the right to require that the QF, not
more than once in any twelve (12) month period, re-demonstrate the Commercial
In-Service Status of the Facility within sixty (60) days of the demand; provided,
however, that such demand shall be coordinated with the QF so that the sixty (&0)
day period for re-demonstration period avoids, if practical, previously notified
periods of planned outages and reduction in capacity pursuant to Article V.

7.5 During a Force Majeure Event declared by the QF, the QF may
temporarily redesignate the Committed Capacity for up to twenty-four (24)
consecutive months; provided, however, that no more than one such temporary
redesignation may be made within any twenty-four (24) month period unless
otherwise agreed by the Company in writing. Within three (3) months after such
Force Majeure Event §s cured, the QF may, on one occasion, without penalty,

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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designate a new Committed Capacity to apply for the remaining Term. Any
temporary or final redesignation of the Committed Capacity pursuant to this
section 7.5 must, in the Company’s judgment, be directly attributabie to the
Force Majeure Event and of a magnitude commensurate with the scope of tha Force
Majeure Event.

ARTICLE VIJI: CAPAC PAYMENT

8.1 Capacity payments shall not commence before the Contract In-
Service Date and until the QF has achieved Commercial In-Service Status.

8.2 Capacity payments shall be based upon the following selections
as described in Appendix C.

8.2.1 Payment options:
( ) Value of deferral payments
(X) Early payments
( ) Levelized payments
( ) Early levelized payments

8.2.2 If an early payment option is selected pursuant to
section 8.2.1, then early payments shall not commence more than
three (3) years prior to the Contract In-Service Date for the
unit. For the selected early payment option, the early
payments shall commence 2 () years prior to the Contract
In-Service Date. (As provided in colums 5, 6, and 7 of page

2, Schedule 3, Appendix C.)

8.3 At the end of each billing month, beginning with the first full
" month following the Contract In-Service Date, the Company will calculate the
rolling average On-Peak Capacity Factor for the most recent twelve (12) month
period, including such month, or for the actual number of full months since the
Contract In-Service Date if less than twelve (12) months, based on the On-Peak
Hours defined in Appendix C. The On-Peak Capacity Factor shall be calculated

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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as the electric energy actually received by the Company at the Point of Delivery
during the On-Peak Hours of the applicable period divided by the product of the
Committed Capacity and the number of On-Peak Hours during the applicable period.
In calculating the On-Peak Capacity Factor, the Company shall exclude hours and
electric energy delivered by the QF during periods in which: (i) the Company
does not or cannot perform its obligations to receive all the electric energy
which the QF has made available at the Point of Delivery; or (ii) the QF’s
payments for electric energy are being calculated pursuant to section 9.1.1
hereof.

8.4 At the end of each billing month, beginning with the first full
month following the Contract In-Service Date, the Company will calcuiate the
rolling average Total Capacity Factor for the most recent twelve (12) month
period, including such month, or for the actual number of full months since the
Contract In-Service Date if less than twelve (12) months. The Total Capacity
Factor shall be calculated as the electric energy actually received by the
Company during the hours of the applicable period divided by the product of the
Committed Capacity and the number of hours during the applicable period. In
calculating the Total Capacity Factor, the Company shall exclude hours and
electric energy delivered by the QF during periods in which: (i) the Company
does not or cannot perform its obligations to receive all electric energy which
the QF has made available at the Point of Delivery; or (ii) the QF’s payments
for electric energy are being calculated pursuant to section 9.1.1 hereof.

8.5 The QF will be eligible for a capacity payment in any month
that the Total Capacity Factor exceeds the Minimum Total Capacity Factor. The
monthly capacity payment shall be equal to the product of (i) the applicable
capacity payment rate; (1) the Committed Capacity; (iii) the Capacity Payment
Adjustment; and (iv) the ratio of the total number of hours in the billing period
less the number of hours during which the QF is being paid for energy pursuant
to section 9.1.1 to the total number of hours in the billing period.

8.6 The Parties recognize that early or early levelized capacity
payments are in the nature of “"early payment" for a future capacity benefit to

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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the Company when such payments exceed value of deferral capacity payments. To
ensure that the Company will receive a capacity benefit for such difference in
capacity payments which have been made, or alternatively, that the QF will repay
the amount of such difference in payments received to the extent the capacity
benefit has not been conferred, the following provisions will apply:

8.6.1 When the QF is first entitled to a capacity payment,
the Company shall establish a Capacity Account. Each month
the Capacity Account shall be credited in the amount of the
Company’s capacity payments made to the QF pursuant to the
early or levelized payment options and shall be debited in the
amount which the Company would have paid for capacity in the
month pursuant to the value of deferral payment option.

8.6.2 The monthly balance in the Capacity Account shall
accrue interest at the annual rate of 9.96%, or 0.7944% per
month. '

8.6.3 The QF shall owe the Company and be liable for the
credit balance in the Capacity Account. The Company agrees
to notify QF monthiy as to the current Capacity Account
balance. Prior to receipt of accelerated capacity payments
the QF shall in the form of: (i) an unconditional and
irrevocable direct pay letter of credit; (ii) surety bond;
(1i1) other form of acceptable security; or (iv) other promise
to repay such amount, (for governmental solid waste), in
compliance with rule 25-17.091 F.A.C.; provided that the entity
issuing such promise, the form of the promise, and the means
of securing payment shall be acceptable to the Company in its
sole discretion.

8.6.4 The QF’s obligation to pay the credit balance in the
Capacity Account shall survive termination or expiration of

this Agreement.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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ENERGY PAYMENTS

For that electric energy received by the Company at the Point
month, the Company will pay the QF an amount computed as

9.1.1 Prior to the Contract In-Service Date and for the
duration of an Event of Default or a Force Majeure Event
declared by the QF prior to a permitted redesignation of the
Committed Capacity by the QF, the QF will receive electric
energy payments' based on the Company’'s actual avoided energy
costs as calculated hourly in accordance with FPSC Rule 25-
17.0825; provided, however, that the calculation shall be based
on such rule as it may be amended from time to time.

9.1.2 Except as otherwise provided in section 9.1.1 hereof,
for each billing month beginning with the first full menth
following the Contract In-Service Date, the QF will receive
electric energy payments calculated on an hour-by-hour basis
as follows: (i) the product of the average monthly inventory
chargeout price of fuel burned at the Avoided Unit Reference
Piant and the Avoided Unit Heat hate, plus the Avoided Unit
Yariable 0 & M for each hour that the Company would have had
a unit with these characteristics operating; and (ii) during
all other hours, the Company’s actual avoided energy cost
calculated in accordance with section §.1.1.

9.1.3 Energy payments shall be equal to the sum, over all
hours of the month, of the product of each hour’s energy cost
as determined pursuant to section 9.1.1 hereof or section 9.1.2
hereof, whichever is applicable, and the energy received by
the Company at the Point of Delivery, plus the Performance

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1951
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Adjustment, if applicable. The QF ( ) elects ()X) does not
elect the Performance Adjustment in Appendix C.

9.2 Energy payments pursuant to sections 9.1.1 and 9.1.2 hereof
shall be subject to the delivery voltage adjustment value applicable to the
Facility and approved from time to time by the FPSC pursuant to Appendix C.

ARTJCLE X: CREDITS & CHARGES T0 THE QF

10.1 The Company shall bill and the QF shall pay or receive all
charges applicable under this Agreement.

10.2 To the extent not otherwise included in the charges under
section 10.1 hereof, the Company shall bill and the QF shall pay or receive a
monthly charge or credit equal to any taxes, assessments or other impositions
for which the Company may be l1iable or relieved of as a result of its
installation of facilities in connection with this Agreement, its purchases of
Committed Capacity and electric energy from the QF or any other activity
undertaken pursuant to this Agreement. Such debit or credit shall not include
any amounts; (i) for which the Company would have been liable or relieved of had
it generated or purchased from other sources an equivalent amount of Committed
Capacity and electric energy based on normal value of deferral payments; or (ii)
which are recovered or later paid by the Company.

10.3 The QF will receive a debit or a credit equal to the difference
between the way the system would have operated utilizing the avoided unit and
the way the system actually operated with the QF. The value of the emission
credits or debits received by the QF will be the value at the time that the
credits or debits were incurred by the Company. 1In order to be eligible for a
credit for sul fur dioxide emission reductions the energy provided by the QF must
be of equal value in reducing system-wide sulfur dioxide emissions as the energy
that would have been provided by the avoided unit.

ISSUED BY: S. F. Nixon, Jf.. Director Rate Department
EFFECTIVE: September 20, 1991
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ARTICLE XI: " METERING

11.1 All electric energy delivered to the Company shall be capable
of being measured hourly at the Point of Metering. All electric energy delivered
to the Company shall be adjusted for losses from the Foint of Metering to the
Point of Delivery. Any additional required metering equipment to measure
electric energy and the telemetering equipment necessary to transmit such
measurements to a location specified by the Company shall be installed,
calibrated and maintained by the Company or the Transmission Service Utility,
if appticable, and all related costs shall be charged to the QF, pursuant to
Appendix A, as part of the Company’s Interconnection Facilities.

11.2 A}l meter testing and related billing corrections, for
electricity sold and purchased by the Company, shall conform to the metering
and billing guidelines contained in FPSC Rules 25-6.052 through 25-6.060 and
FPSC Rule 25-6.103, as they may be amended from time to time, notwithstanding
that such guidelines apply to the utility as the seller of electricity.

11.3 The QF shall have the right to install, at its own expense,
metering equipment capable of measuring energy on an hourly basis at the Point
of Metering. At the request of the QF, the Company shall provide the QF hourly
energy cost data from the Company’s systems; provided that the QF agrees to
reimburse the Company for its cost to provide such data.

ARTICLE XII:  PAYMENT PROCEDURE

12.1 Bills shall be issued and payments shall be made monthly to
.the QF and by the QF in accordance with the following procedures:

12.1.1 The capacity payment, if any, calculated for a given
month pursuant to Article VIII hereof shall be added to the
electric energy payment, if any, calculated for such month

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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pursuant to Article IX hereof. The resulting amount, if any,
shall be tendered, with cost tabulations showing the basis for
payment, by the Company to the QF as a single payment. Such
payments to the QF shall be due and payable twenty (20)
business days following the date the meters are read.

12.1.2 When any amount is owing from the QF, the Company shall
issue a monthly bill to the QF with cost tabulations showing
the basis for the charges. All amounts owing to the Company
from the QF shall be due and payable twenty (20) business days
after the date of the Company’s billing statement. Amounts
owing to the Company for retail electric service shall be
payable in accordance with the provisions of the applicable
rate schedule.

12.1.3 At the option of the QF, the Company will provide a
net payment or net bill, whichever is applicable, that
consolidates amounts owing to the QF with amounts owing to the
Company.

12.1.4 Except for charges for retail electric service, any
amount due and payable from either Party to the other pursuant
to this Agreement that is not received by the due date shall
accrue interest from the due date at the rate specified in
section 13.2 hereof.

ARTICLE XIII: SECURITY GUARANTIES

13.1 Within sixty (60) days after the Execution Date of this
Agreement, the QF shall post a Security Guaranty with the Company equal to $10.00
per Ki of Committed Capacity to ensure complietion of the Facility in a timely
fashion as contemplated by this Agreement. This Agreement shall terminate if
the Security Guaranty is not tendered on or before the applicable due date
specified herein. The QF shall either: (i) pay the Company a cash deposit in

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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an amount equal to the Security Guaranty; or (ii) provide the Company an
unconditional and irrevocable direct pay letter of credit or (iii) surety bond;
or (iv) other promise to pay such amount, (for governmental solid waste
facility), in compliance with rule 25-17.091 F.A.C. upon faiiure of the QF to
perform its obligations under this Agreement; provided that the entity issuing
such promise, the form of the promise, and the means of securing payment all
shall be acceptable to the Company in its sole discretion.

13.2 A Security Guaranty paid to the Company shall accrue interest
at a rate equal to the thirty (30) day highest grade commercial paper rate as
published in the Wall Street Jourpal! on the first business day of each month.
Such interest shall be compounded monthly.

13.3 If the Facility achieves Commercial In-Service Status on or
before the Contract In-Service Date, the Company shall refund to the QF any cash
Security Guaranty paid to the Company and accrued interest within thirty (30)
days thereafter or shall cancel any other form of Security Guaranty which the
Company has accepted in lieu of a cash deposit. If this Agreement is terminated
pursuant to section 15.2, the QF shall immediately forfeit and the Company, in
1ieu of any other remedies, shall retain the monies associated with any Security
Guaranty made by the QF pursuant to section 13.1 and the interest, if applicable,
pursuant to section 13.2.

ARTICLE XIV: WAR AND COY

. 14,1 The QF makes the following additional representations,
warranties and covenants as the basis for the benefits and obligations contained
in this Agreement:

14.1.1 The QF represents and warrants that it is a
corporation, partnership or other business entity duly
organized, validly existing and in good standing under the laws

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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of the State/Commonwealth of Delaware and is qualified to
do business under the laws of the State of Florida.

14.1.2 The QF represents, covenants and warrants that, to the
best of the QF’s knowledge, throughout the Term of this
Agreement the QF will be in compliance with, or will have acted
in good faith and used its best efforts to be in compliance
with, all laws, judicial and administrative orders, rules and
regulations, with respect to the ownership and operation of
the Facility, 1including but not 1limited to applicable
certificates, licenses, permits and governmental approvals;
environmental impact analyses, and, if applicable, the
mitigation of environmental impacts.

14.1.3 The QF represents and warrants that it is not
prohibited by any law or contract from entering into this
Agreement and discharging and performing all covenants and
obligations on its part to be performed pursuant to this
Agreement. :

14.1.4 The QF represents and warrants that there is no pending
or threatened action or proceeding affecting the QF before any
court, governmental agency or arbitrator that could reasonably
be expected to affect materially and adversely the ability of
the QF to perform its obligations hereunder, or which purports
to affect the legality, validity or enforceability of this
Agreement.

14.2 A1l representations and warranties made by the QF in or under
this Agreement shall survive the execution and delivery of this Agreement and
any action taken pursuant hereto.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
- PEC10542
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ARTICLE XV: . EVENTS OF DEFAULT; REMEDIES
' 15.1 PRE-OPERATIONAL EVENTS OF DEFAULY

Any one or more of the following events occurring before the Contract
In-Service Date for any reason, except events caused by the Company, shall
constitute a Pre-Operational Event of Default and shall give the Company the
right, without limitation, to exercise the remedies specified under section 15.2
hereof:

15.1.1 The QF, without a prior assignment permitted pursuant
to Article XXII hereof, becomes insolvent, becomes subject to
bankruptcy or receivership proceedings, or dissolves as a
legal business entity.

15.1.2 Any representation or warranty furnished by the QF to
the Company is false or misleading in any material respect when
made and the QF fails to conform to said representation or
warranty within sixty (60) days after a demand by the Company
to do so.

15.1.3 The QF has not entered into the Transmission Service
Agreement, if applicable, which has been approved or accepted
for filing by the FERC on or before the date specified in
Article 1V hereof, as extended only pursuant to said Article
IV,

15.1.4 The Construction Commencement Date has not occurred
on or before the date specified in Article IV hereof, as
extended only pursuant to said Article IV.

15.1.5 The QF fails to diligently pursué construction of the
Facility after the Construction Commencement Date.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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- 15.1.6 The Facility fails to achieve Commercial In-Service
Status on or before the Contract In-Service Date.

15.1.7 The QF fails to comply with any other material terms
and conditions of this Agreement and fails to conform to said
term and condition within sixty (60) days after a demand by
the Cempany to do so.

15.2 REMEDIES FOR PRE-OPERATIONAL EVENTS OF
- DEFAULT

For any Pre-Operational Event of Default specified under section 15.1
hereof, the Company may terminate this Agreement and retain the Security Guaranty
pursuant to section 13.3.

15.3 NTS OF AULT

Any one or more of the following events except events caused by Force
Majeure Events unless otherwise stated, occurring on or after the Contract In-
Service Date shall constitute an Operational Event of Default by the QF and shall
give the Company the right, without limitation, to exercise the remedies under
section 15.4 hereof:

15.3.1 The QF fafils upon request by the Company pursuant to
section 7.4 hereof to re-demonstrate the Facitity’s Commercial
In-Service Status to the satisfaction of the Company.

15.3.2 The dF fails for any reason, including Force Majeure
Events, to qualify for capacity payments under Article VIII
hereof for any consecutive twenty-four (24) month period.

15.3.3 The QF fails to perform or comply with any other
material terms and conditions of this Agreement and fails to

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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conform to said term and condition within sixty (60) days
after a demand by the Company to do so.

15.3.4 The QF, without a prior assignment permitted pursuant
to Article XX1! hereof, becomes insolvent, becomes subject to
bankruptcy or receivership proceedings, or dissolves as a
legal business entity.

15.4 REMED OPERAT]ONAL EVENTS
OF DEFAULT

For any Operational Event of Default specified under section 15.3
hereof, the Company may, without an election of remedies to the exclusion of
other remedies, take any of the following actions:

15.4.1 Allow the QF a reasonable opportunity to cure the
Operational Event of Default and suspend {ts capacity payment
obligations upon written notice whereupon the QF shall be
entitled only to energy payments calculated pursuant to section
9.1.1 hereof. Thereafter, if the Operational Event of Default
is cured: (i) capacity payments shall resume and subsequent
energy payments shall be paid pursuant to section 9.1.2 hereof;
and (1) the On-Peak Capacity Factor and the Total Capacity
Factor shall be calculated on the assumption that the first
full month after the Operational Event of Default is cured is
the first month that the performance criteria are imposed.

15.4.2 Terminate this Agreement.

15.4.3 Exercise all remedies avajlable at law or in equity.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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ARTICLE XVI: . PERMITS

" The QF hereby agrees to seek to obtain, at its sole expense, any and
-all governmental perﬁits. certificates, or other authorization the QF is required
to ohtain as a prerequisite to engaging in the activities provided for in this
Agreement. The Company hereby agrees, at the QF’s exbense. to seek to obtain
any and all governmental permits, certificates, or other authorization the
Company is required to obtain as a prerequisite to engaging in the activities
provided for in this Agreement.

ARTICLE XVIJ: JNDEMNIFICATION

The QF agrees to indemnify and save harmless the Company and its
employees, officers, and directors against any and all liability, loss, damage,
costs or expense which the Company, its employees, officers and directors may
hereafter incur, suffer or be required to pay by reason of negligence on the part
of the QF in performing its obligations pursuant to this Agreement or the QF's
failure to abide by the provisions of this Agreement. The Company agrees to
indemnify and save harmless the QF and its employees, officers, and directors
against any and all 1iability, loss, damage, cost or expense which the QF, its
employees, officers, and directors may hereafter incur, suffer, or be required
to pay by reason of negligence on the part of the Company in performing its
obligations pursuant to this Agreement or the Company’s failure to abide by the
provisions of this Agreement. The QF agrees to include the Company as an
additional insured in any 1iability insurance policy or policies the QF obtains
to protect the QF’s interests with respect to the QF’s indemnity and hold
harmless assurance to the Company contained in Article XVII.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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ARTICLE XVIII: = EXCLUSION OF INCIDENTAL,
CONSEQUENTIAL, AND INDIRECT DAMAGES

Neither Party shall be liable to the other for incidental,
consequential or indirect damages, including, but not limited to, the cost of
replacement capacity and energy, whether arising in contract, tort, or otherwise.

ARTICLE XIX: NSURANC

The provisions of this Article does not apply to a QF whose Facility
is not directly interconnected with the Company'’s system.

19.1 1In addition to other insurance carried by the QF in accordance
with the Agreement, the QF shall deliver to the Company, at least fifteen (15)
days prior to the commencement of any work on the Company’s Interconnection
Facilities, a certificate of insurance certifying the QF's coverage under a
1iability insurance policy issued by a reputable insurance company authorized
to do business in the State of Florida naming the QF as a named insured and the
COmpany‘as an additional named insured, which policy shall contain a broad form
contractual endorsement specifically covering liabilities arising out of the
interconnection with the Facility, or caused by the operation of the Facility
or by the QF's failure to maintain the Facility in satisfactory and safe
operating condition.

19.2 The insurance policy providing such coverage shall provide
public 1iability insurance, including property damage, in an amount not less than
$1,000,000 for each occurrence which can be exceeded by the QF. The required
insurance policy shall be endorsed with a provision requiring the insurance
company to notify the Company at least thirty (30) days prior the effective date
of any cancellation or material change in the policy.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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19.3. The QF shall pay all premiums and other charges due on said
insurance policy and shall keep said policy in force during the entire period
of interconnection with the Company.

ARTICLE XX: FORCE MAJEURE

20.1 If either Party because of Force Majeure Event is rendered
wholly or partly unable to perform its obligations under this Agreement, other
than the obligation of that Party to make payments of money, that Party shall,
except as otherwise provided in this Agreement, be excused from whatever
performance is affected by the Force Majeure Event to the extent so affected,

provided that:

20.1.1 The non-performing Party, as soon as possible after
it becomes aware of its inability to perform, shail declare
a Force Majeure Event and give the other Party written notice
of the particulars of the occurrence(s), including without
limitation, the nature, cause, and date and time of
commencement of the occurrence(s), the anticipated scope and
duration of any delay, and any date(s) that may be affected
thereby.

20.1.2 The suspension of performance is of no greater scope
and of no longer duration than is required by the Force Majeure
Event.

20.1.3 Obligations of either Party which arose before the
occurrence causing the suspension of performance are not
excused as a result of the occurrence.

20.1.4 The non-performing Party uses its best efforts to
remedy its fnability to perform with all reasonable dispatch;

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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provided, however, that nothing contained herein shall require
the settlement of any strike, walkout, lockout or other labor
dispute on terms which, in the sole judgment of the affected
Party, are contrary to its interests. It is understood and
agreed that the settlement of strikes, walkouts, lockouts or
other labor disputes shall be entirely within the discretion
of the affected Party.

20.1.5 When the non-performing Party is able.to resume
performance of its obligations under this Agreement, that Party
shall so notify the other Party in writing.

20.2 Unless and until the QF temporarily redesignates the Committed
Capacity pursuant to section 7.5 hereof, no capacity payment obligation pursuant
to Article VII hereof shall accrue during any period of a declared Force Majeure
Event pursuant to section 20.1.1 through 20.1.5. During any such period, the
Company will pay for such energy as may be received and accepted pursuant to
section 9.1.1 hereof.

20.3 If the QF temporarily or permanently redesignates the Committed
Capacity pursuant to section 7.5 hereof, then capacity payment obligations shall
thereafter resume at the applicable redesignated level and the Company will
resume energy payments pursuant to section 9.1.2 hereof.

ARTJCLE XX]: FACILITY RESPONSIBILITY AND ACCESS

21.1 Representatives of the Company shall at all reasonable times

have access to the Facility and to property owned or controlled by the QF for

_the purpose of inspecting, testing, and obtaining other technical information
deemed necessary by the Company in connection with this Agreement. Any

inspections or testing by the Company shall not relieve the QF of its obligation

to maintain the Facility.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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21.2 In no event shall any Company statement, representation, or
lack thereof, either express or implied, relieve the QF of its exclusive
reSponsibflity for the Facility and its exclusive obligations, if applicable,
with the Transmission Service Utility. Any Company inspection of property or
equipment owned or controlled by the QF or the Transmission Service Utility, or
any Company review of or consent to the QF’'s or the Transmission Service
Utility’s plans, shall not be construed as endorsing the design, fitness or
operation of the Facility or the Transmission Service Utility’s equipment nor
as a warranty or guarantee.

21.3 The QF shall reactivate the Facility and shall arrange for the
Transmission Service Utility’s delivery of electric energy to the Point of
Delivery at its own expense if either the Facility or the equipment of the
Transmission Service Ut{lity is rendered inoperable due to actions of the QF or
its agents, or a Force Majeure Event. The Company shall reactivate the Company’s
Interconnection Faciiities at its own expense {f the same are rendered inoperable
due to actions of the Company or its agents, or a Force Majeure Event.

ARTICLE XXII: SUCCESSORS AND ASS]GNS

Neither Party shall have the right to assign jts obligations,
benefits, and duties without the consent of the other Party, which shall not be
unreasonably withheld or delayed.

ARTICLE XXIEI:  DISCLAIMER

In executing this Agreement, the Company does not, nor should it be
construed to, extend its credit or financial support for the benefit of any third
parties lending money to or having other transactions with the QF or any assignee
of this Agreement, nor does it create any third party beneficiary rights,
Nothing contained in this Agreement shall be construed to create an association,
trust, partnership, or joint venture between the Parties. No payment by the

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1981
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Company to the QF for energy or capacity shall be construed as payment by the
Company for the acquisition of any ownership or property interest in the
Facility.

ARTICLE XXIV: WAIVERS

The failure of either Party to insist in any one or more instances
upon strict performance of any of the provisions of this Agreement or to take
advantage of any of its rights under this Agreement shall not be construed as
a general waiver of any such provision or the relinquishment of any such right,
but the same shall! continue and remain in full force and effect, except with
respect to the particular instance or instances.

ARTICLE XXV: COMPLEVE AGREEMENT

The terms and provisions contained in this Agreement constitute the
entire agreement between the Parties and shall supersede all previous
communications, representations. or agreements, ejther verbal or written, between
the Parties with respect to the Facility and this Agreement.

ARTICLE XXV]: COUNTERPARTS

This Agreement may be executed in any number of counterparts, and
each executed counterpart shall have the same force and effect as an original
instrument.

ARTICLE XXVII:  COMMUNICATIONS

27.1 Any non-emergency or operational notice, request, consent,
payment or other communication made pursuant to this Agreement to be given by
one Party to the other Party shall be in writing, either personally delivered
or mailed to the representative of said other Party designated in this section,

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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and shall be deemed to be given when received. Notices and other communications
by the Company to the QF shall be addressed to:

Panda-Kathl

4100 ing Vall
Suite 1001
Dallas, TX 75244

Notices to the Company shall be addressed to:

Florida Power Corporation
P. 0. Box 14042
St. Petersburg, FL 33733

27.2 Communications made for emergency or operational reasons may
be made to the following persons and shall thereafter be confirmed promptly in
writing.

To The Company: m Dispat on Dut
Title: m.t.e_m.s.m;._er
Telephone: (813)866-5888
Telecopier: (8]13)384-7865

To The QF: Name E_B-_.vm.a_xm.lﬂm__
Telephone:
Telecopier: (214 ) 980-6815

27.3 Either Party may change its representatives in sections 28.1
or 28.2 by prior written notice to the other Party.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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27.4 . The Parties’ representatives designated above shall have full
authority to act for their respective principals in all technical matters
relating to the performance of this Agreement. However, they shall not have the
authority to amend, modify, or waive any provision of this Agreement,

ARTICLE XXVIT]: SECTION HEADINGS FOR CONVENIENCE

Article or section headings appearing in this Agreement are inserted
for convenience only and shall not be construed as interpretations of text.

ARTICLE XXIX: GOYERNIN ||

The interpretation and performance of this Agreement and each of its
provisions shall be governed by the laws of the State of Florida.

1SSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991

: 804

PEC10553



SEC. ..« NO. 1X
ORIGINAL REISSUE SHEET NO. 9.537

IN WITNESS WHEREOF, the QF and the Company have caused this Agreement
to be executed by their duly authorized representatives on the day and year
first above written. '

The Qualifying Facility:
Panda-Kathleen L.P.

By: PANDA-FATHLEEN CORPORATION
Title: /&7 @/ QZ;_/
Robert Carter, Chairman

Date: \Q-¢ -9

The Company:

-

S

;S o
By: / /\-_/f"?t‘—n,(f-' €~
(

Title: FE7ER '{&éos Telo

JICE' ’Pféffpﬁﬂ I
Date: -2 5 G

LEGAL DEPT.

- APPRQVE !
Date 2L A0
B,z

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECYIVE: September 20, 1991
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APPENDIX A

INTERCONNECTION SCHEDULING AND COST RESPONSIBILITY

1.0 Purpose.

This appendix provides the procedures for the scheduiing of
construction for the Company’s Interconnection Facilities as well as the cost
responsibility of the QF for the payment of Interconnection Costs. This appendix
applies to all QF’s, whether or not their Facility will be directly
interconnected with the Company’s system. All requirements contained herein
shall apply in addition to and not in 1ieu of the provisions of the Agreement.

2.0 Submission of Plans and Development of :
Interconnection Schedules and Cost Estimates.

2.1 No later than sixty (60) days after the Execution Date, the
QF shall specify the date it desires the Company’s Interconnection Facilities
to be available for receipt of the electric energy and shall provide a
preliminary written description of the Facility and, if applicable, the QF’s
anticipated arrangements with the Transmisston Service Utility, including without
limitation, a one-1ine diagram, anticipated Facility site data and any additional
facilities antictipated to be needed by the Transmission Service Utility. Based
upon the information provided, the Company shall develop preliminary written
Interconnection Costs and scheduling estimates for the.Company’s Interconnection
Facilities within sixty (60) days after the information is provided. The
schedule developed hereunder will indicate when the QF's final electrical plans
must be submitted to the Company pursuant to section 2.2 hereof.

ISSUE B8Y: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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2.2‘ The QF shall submit the Facility’s final electrical plans and
all revisions to the information previously submitted under section 2.1 herecf
to the Company nc later than the date specified under section 2.1 hereof, unless
such date is modified in the Company’s reasonable discretion. Based upon the
information provided and within sixty (60) days after the information is
provided, the Company shall update its written Interconnection Costs and schedule
estimates, provide the estimated time period required for construction of the
Company’s Interconnection Facilities, and specify the date by which the Company
must receive notice from the QF to initiate construction, which date shall, to
the extent practical, be consistent with the QF’s schedule for delivery of energy
into the Company’s system. The final electrical plans shall include the
following information, unless all or a portion of such information is waived by
the Company in its discretion:

a. Physical layout drawings, including dimensions;

b. A1l associated equipment specifications and characteristics
including technical parameters, ratings, basic impulse levels,
electrical main one-1ine diagrams, schematic diagrams, system
protections, frequency, voltage, current and interconnection
distance;

c. Functional and logic diagrams, control and meter diagrams,
conductor sizes and length, and any other relevant data which
might be necessary to understand the Facility’s proposed system
and to be able to make a coordinated system;

d. Power requirements in watts and vars;

e. Expected radio-noise, harmonic generation and telephone
interference factor;

f. Synchronizing methods; and

g. Facility operating/instruction manuals.

h. If applicable, a detailed description of the facilities to be
utilized by the Transmission Service Utility to deliver energy
to the Point of Delivery.

ISSUE BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991 oEC10556
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2.3 Any subsequent change in the final electrical plans shall be
submitted to the Company and it is understood and agreed that any such changes
may affect the Company’s schedules and Interconmection Costs as previously
estimated.

2.4 The QF shall pay the actual costs incurred by the Company to
develop all estimates pursuant to section 2.1 and 2.2 hereof and to evaluate any
changes proposed by the QF under section 2.3 hereof, as such costs are billed
pursuant to Article XII of the Agreement. At the Company’s option, advance
payment for these cost estimates may be required, in which event the Company will
issue an adjusted bill reflecting 'actual costs following compietion of the cost
estimates.

2.5 The Parties agree that any cost or scheduling estimates
provided by the Company hereunder shall be prepared in good faith but shall not
be binding. The Company may modify such schedules as necessary to accommodate
contingencies that affect the Company’s ability to initiate or complete the
Company’s Interconnection Faciiities and actual costs will be used as the basis
for all final charges hereunder.

3.0 Payment Obligations for Interconnectiom Costs.

3.1 The Company shall have no obligation to initiate construction
of the Company’s Interconnection Facilities prior to a written notice from the
QF agreeing to the Company’s interconnection desijn requirements and notifying
. the Company to initiate its activities to construct the Company’s Interconnection
Facilities; provided, however, that such notice shall be received not later than
the date specified by the Company under section 2.2 hereof. The QF shall be
liable for and agrees to pay all Interconnection Costs incurred by the Company
on or after the specified date for initiation of construction.

ISSUE BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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agrees to pay all of the Company’s actual

Interconnection Costs as such costs are incurred and billed in accordance with
Article XII of the Agreement. Such amounts shall be billed pursuént to section
3.2.1 if the QF elects the payment option permitted by FPSC Rule 25-17.087(4).
Otherwise the QF shall be billed pursuant to secticn 3.2.2.

3.2.1

3.2.2

Upon a showing of credit worthiness, the QF shall
have the option of making monthly instaliment
payments for Interconnection Costs over a period
no longer than thirty six (36) months. The period
selected is 36 months. Principal payments
will be based on the estimated Interconnection
Costs less the Interconnection Costs O0ffset,
divided by the repayment period in months to
determine the monthly principal payment. Payments
will be invoiced in the first month following first
incurrence of Interconnection Costs by the Company.
Invoices to the QF will include principal payments
plus interest on the unpaid balance, if any,
calculated at a rate equal to the thirty (30) day
highest grade commercial paper rate as published
in the Wall Street Journal on the first business
day of each month. The final payment or payments
will be adjusted to cause the sum of principal
payments to equal the actual Interconnection Costs.

¥When Interconnection Costs are incurred by the
Company, such costs will be billed to the QF to
the extent that they exceed the Interconnection

Costs Offset.

1SSUE BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991 PEC10558
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3.3 If the QF notifies the Company in writing to interrupt or cease
interconnection work at any time and for any reason, the QF shall nonetheless
be obligated to pay the Company for all costs incurred in connection with the
Company’s Interconnection Facilities through the date of such notification and
for all additional costs for which the Company is responsible pursuant to binding
contracts with third parties.

4.0 Pa Obligation 0 tion, Maintepance and Repair
of the Company’s Interconnection Facilities

The QF also agrees to pay monthly through the Term of the Agreement
for all costs associated with the operation, maintenance and repair of the
Company’s Interconnection Facilities, based on a percentage of the total
Interconnection Costs net of the Interconnection Costs O0ffset, as set forth in

Appendix C.

ISSUE BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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APPENDIX B
PARALLEL OPERATING PROCEDURES

1.0 Purpose

This appendix provides general operating, testing, and inspection
procedures intended to promote the safe paralliel operation of the Facility with
the Company’s system. Al] requirements contained herein shall apply in addition
to and not in lieu of the provisions of the Agreement.

2.0 Schematic Diagram

Exhibit B-1, attached hereto and made a part hereof, is a schematic
diagram showing the major circuit components connecting the Facility and the
Company’s [substation] and showing the Point of Delivery and the Point of
Metering and/or Point of Ownership, if different. A1l switch number designations
jnitially left blank on Exhibit B-1 will be inserted by the Company on or before
the date on which the Facility first operates in parallel with the Company’s
system.

3.0 Operating Standards

3.1 The QF and the Company will independently provide for the safe
operation of their respective facilities, including periods during which the
other Party’s facilities are unexpectedly energized or de-energized.

3.2 The QF shall reduce, curtail, or interrupt electrical
generation or take other appropriate action for so long as it is reasonably
necessary, which in the judgment of the QF or the Company may be necessary to

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991

PEC10560

811



SECTIC {0. IX
ORIGINA. REISSUE SHEET 9.651

operate and maintain a part of either Party’s system, to address, if applicable,
an emergency on either Party’s system.

3.3 As provided in the Agreement, the QF shall not operate the
Facility’s electric generation equipment in parallel with the Company’s system
without prior written consent of the Company. Such consent shall not be given
until the QF has satisfied all criteria under the Agreement and has:

{i) submitted to and received consent from the Company of its as-built
electrical specifications;.

(i) demonstrated to the Company’s satisfaction that the Facility is in
compliance with the insurance requirements of the Agreement; and

(iii) demonstrated to the Company’s satisfaction that the Facility is in
compliance with all regulations, rules, orders, or decisions of any
governmental or regulatory authority having jurisdiction over the
Facility’s generating equipment or the operation of such equipment.

3.4 After any approved Facility modifications are completed, the
QF shall not resume parallel operation with the Company’s system until the QF
has demonstrated that it is in compliance with all the requirements of section
4.2 hereof.

3.5 The QF shall be vresponsible for coordination and
synchronization of the Facility’s equipment with the Company’s electrical system,
and assumes all responsibility for damage that may occur from improper
coordination or synchrontization of the generator with the utility’s system.

3.6 The Company shall have the right to open and lock, with a
Company padlock, manual disconnect switch numbers(s) and isolate the
Facility’'s generation system without prior notice to the QF. To the extend

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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practicable, however, prior notice shall be given. Any of the following
conditions shall be cause for disconnection:

1.

5.

Company system emergencies and/or maintenance repair and
construction requirements;

hazardous c¢onditions existing on the Facility's
generating or protective equipment as determined by the
Company:

adverse effects of the Facility’s generation to the
Company’s other electric consumers and/or system as
determined by the Company;

failure of the QF to maintain any required insurance;
or

failure of the QF to comply with any existing or future
regulations, rules, orders or decisions of any
governmental or regulatory authority having jurisdiction
over the Facility’s electric generating equipment or the
operation of such equipment.

3.7 The Facility’s electric generation equipment shall not bde
operated in parallel with the Company’s system when auxiliary power is being
provided from a source other than the Facility’s electric generation equipment.

3.8 Neither Party shall operate switching devices owned by the
other Party, except that the Company may open the manual disconnect switch(s)
number(s) owned by the QF pursuant to section 3.6 hereof.

3.9 Should one Party desire to change the operating position of
a switching device owned by the other Party, the following procedures shall be

followed:

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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(1)

(i)

(ii1)

(iv)

(v)

1SSUED BY:
EFFECTIVE:

SECTI® NO. IX
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The Party requesting the switching change shall orally agree with

- an authorized representative of the other Party regarding which

switch or switches are to be operated, the requested position of each
switching device, and when each switch is to be operated.

The Party performing the requested switching shall notify the
requesting Party when the requested switching change has been
completed.

Neither Party shall rely solely on the other party’s switching device
to provide electrical isotation necessary for personnel safety. Each
Party will perform work on its side of the Point of Ownership as if
its facilities are energized or test for voltage and install grounds
prior to beginning work.

Each Party shall be responsible for returning its facilities to
approved operating conditions, including removal of grounds, prior
to the Company authorizing the restoration of parallel operation.

The- Company shall install one or more red tags similar to the red
tag shown in Exhibit B-2 attached hereto and made a part hereof, on
all open switches. Only Company personnel on the Company’s switching
and tagging list shall remove and/or close any switch bearing a
Company red tag under any circumstances.

3.10 Should any essential protective equipment fail or be removed

from service for maintenance or construction requirements, the Facility’s
electric generation equipment shall be disconnected from the Company’s system.
To accomplish this disconnection, the QF shall either (i) open the generator
breaker number(s) ; or (11) open the manual disconnect switch number(s)

S. F. Nixon, Jr., Director Rate Department
September 20, 1991
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3.10.1 If the QF elects option (i), the breaker assembly shall
be opened and drawn out by QF personnel. As promptly as
practicabie, Company personnel shall install a Company padlock
and a red tag on the breaker enclosure door.

3.10.2 If the QF elects option (ii), the switch shall be opened
by QF personne? or by Company personnel and, as promptly as
practicable, Company personnel will install a Company padlock
and a red tag.

4.0 1 ion and Tes

4.1 The inspection and testing of all electrical relays governing
the operation of the generator’s circuit breaker shall be performed in accordance
with manufacturer’s recommendations, but in no case less than once every ]2

months. This inspection and testing shall include, but not be limited to, the
following:

(1) electrical checks on all relays and verification of settings
electrically;

(i1) cleaning of all contacts;

(i11) complete testing of tripping mechanisms for correct operating
sequence and proper time intervals; and

(iv) visual inspection of the general condition of the relays,

1SSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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4.2 In the event that any essential relay or protestive equipment
is found to be inoperative or in need of repair, the QF shall notify the Company
of the probiem and cease parallel operation of the generator until repairs or
replacements have been made. The QF shall be responsible for maintaining records
of all inspections and repairs and shall make said records available to the
Company upon request.

4.3 The Company shall have the right to operate and test any of
the Facility’s protective equipment to assure accuracy and proper operation.
This testing shall not relieve the QF of the responsibility to assure proper
operation of its equipment and to perform routine maintenance and testing.

5.0 Notification

5.1 Communications made for emergency or operaticnhal reasons may
be made to the following persons and shall thereafter be confirmed promptly in
writing:

To The Company: System Dispatcher on Duty
Title: System Dispatcher

Telephone: {8]3)866-5888
Telecopier: (813)384-7865

To The QF. Name Panda-Kathleen L.P.
Title: Robert Carter Gxairnan
Telephone:

Telecopier: (2140 555:6815

5.2 Each Party shall provide as much notification as practicable
to the other Party regarding planned outages of equipment that‘may affect the
other Party’s operation.

1SSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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EXHIBIT B-1

Exhibit B-1 will be unique for each Facility and must be complete prior to
parallel operation with the Company.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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EXHIBIT B-2

A switch or switch point (i.e., elbow, open jumpers, efc.) with a red tag
attached is open and shall not be closed under any circumstances. After a switch
has been red tagged, that switch cannot be closed unti) the red tag is removed.
Red tags can only be removed when authorized by a specific written order.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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APPENDIX C
RATES

TABLE OF CONTENTS

Begire on
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SCHEDULE 1 Summary of Standesrd Offer Availability 9.710
SCHEDULE 2 General Information for 1997 Combustion Turbine Unit $.720
SCHEDULE 3 Payments for Avoided 1997 Combustion Turbine Unft 9.730
SCHEDULE & Capscity Payment Adjustment for On-Peak Capacity Factor $.740
SCHEDULE S Optional Performance Adjustment e.750
SCHEDULE 6 Charges to OQualifying Facility 9.760
SCHEDULE 7 Delivery Voltage Adjustment 9.770
~

ISSUED BY: S. F. MNixon, Jr., Director Rate Depertment

EFFECTIVE: September 20, 1991
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APPENDIX C
RATES
SCHEDULE 1
SUMMARY OF STANDARD OFFER AVAILABILITY Page 1 of 1
PAYMENT OPTION STARTING
DESIGNATED AVAILABLE
AVOIDED CAPACITY EARLY
UN1Y L] NORMAL EARLY LEVELIZED VEL12ED
1997 Combustion Turbine &0 1997 19941996 1997 1994 - 1996

ISSUED BY: S. F. Nizon, Jr., Director Rate Depsrtmont

EFFECTIVE DATE: Scptember 20, 1991 - n
PECl10569 823
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RATES

SCHEDULE 2
GENERAL INFORMATION FOR 1997 COMBUSTION TURBIRE UMIT Page 1 of 1

GENERAL
YEAR OF AVOIDED URIT = 1997
AVOIDED UNIT REFERENCE PLANT = BARTOW CT UNITS

INVESTMENT DATA
TOTAL COST, DIRECT e AFUDC, IN 1/91 S$'s = $398.38/xVW
ANNUAL ESCALATION RATE OF PLANT COSTS = 5.10%
ECONOMIC PLANT LIFE = 20 YEARS

RAT

AVOIDED UNIT FIXED O COSTS IN 1/91 3's = $6.18/KW/TR
AVOIDED UNIT VARIABLE OfM COSTS IN 1/91 $'s = $1.83/Mun
ANNUAL ESCALATION RATE OF ORM COSTS = 5.10%

MINIMUM ON-PEAX CAPACITY FACTOR = 90.0X

MINIMUM TOTAL CAPACITY FACTOR = 42.0%

SYSTEM VARIAGBLE ORM COSTS IN 1/91 $'s = $0.573/Mud
AVOIDED WNIT HEAT RATE = 11,810 QTU/KWS

-TYPE OF FUEL = DISTILLATE

-PEA
(1) FOR THE CALENDAR MONTNS OF NOVEMBER THROUGH MARCH,
ALL DAYS: 6:00 AM. TO  12:00 NOON, AND
5:00 P.M, TO 10:00 P.M.
(2) FOR THE CALENDAR MONTHS OF APRIL THROUGH OCTOBER,
ALL DAYS: 11:00 A.M. TC  10:00 P.N.

FINANCIAL DATA
K FACTOR (MID YEAR) = 1.,5259
UTILITY DISCOUNT RATE = 9.96X

ISSUED BY: $. F. Nixen, Jr., Director Rate Depariment

EFFECTIVE DATE:  Septewber 20, 1991 - pEC10570
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APPENDIX C
RATES
SCHEDULE 3
Payments for Avoided 1997 Combwstion Turbine Unit Page 1 of §
(1) (2) {3 (&)

CAPACITY PAYMENT - $/XKW/MONTH

CONTRACT MORMAL PAYMENT OPTIOM
YEAR oM CAPITAL 10TA
1997 0.71 .08 5.79
1998 0.75 5.33 6.08
1999 e.79 5.60 6.3%
2000 0.83 5.89 6.72
2001 0.87 .19 7.06
2002 o.M 6.51 T.42
2003 0.96 6.8 7.80
2004 1.01 7.19 8.20
2005 1.06 7.56 8.62
2006 .1 7.95 9.06
2007 1.17 8.3% 9.52
2008 1.3 3.78 10.01
2009 1.29 .23 10.52
2010 1.36 .69 11.05
201 1.43 10.19 11.62
2012 1.50 10.7% 12.21
2013 1.58 11.25 12.88
2014 1.66 1.8 13.49
2015 1.74 12.43 14.17
2016 1.83 13.07 14.9%0

NOTE:Above peyments calculated in sccordence with formulas set forth in FPSC Rule 25-17.0832(5).
Payment shall be sdjusted by multiplying fector for On-Pesk Capacity Ffactor detsrmined in Schedule 8.

ISSUED BY: $. F. Hizon, Jr., Director Rate Depurtmant

EFFECTIVE DATE: September 20, 1991

] PEC10571 8§22
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RATES

SCHEDULE 3

Payments for Awvoided 1997 Comixmtion Turbine Unit

3) (&) (5) &) N

CAPACITY PAYMENT - $/KW/MONTH

EARLY PAYMENT OPTION

SECTION NO, IX
ORIGIMAL REISSUE SHEET MO, 9.73Y

Page 2 of 5

(8) (%) (10)

N (2>
CONTRACT

YEAR oM
1994 -
1995 -
1996 0.63
1997 0.66
1998 0.9
1999 0.73
2000 0.77
2001 0.81
2002 0.85
2003 Q.89
2004 0.94
2005 0.98
2006 1.03
2007 1.09
2008 1.4
2009 1.20
2010 1.26
2011 1.33
2012 1.3¢
2013 1.46
2014 1.54
2015 1.62
2016 1.70

NOTE: Above payments calculated

ISSUED BY: s.

EFFECTIVE DATE:

STARTING 179 STARTING 1/95

CAPITAL JOTAL o4 CAPITAL T0TAL
- - 0.56 3.96 4,52
448 5.11 0.58 4.17 4.75
.7 .37 0.61 4.39 5.00
.96 5.85 0.65 .60 5.25
5.20 5.93 g.568 4.84 5.52
5.47 6.24 0.7 5.09 5.80
S.74 6.55 0.75 $.5% 6.09
6.04 6.89 0.79 5.62 6.41
6.35 7.2 0.83 5.90 6.73
6.67 7.61 0.87 6.21 7.08
7.02 8.00 0.9 6.53 T.44
7.38 8.41 0.96 6.86 7.82
7.74 a.83 1.01 7.20 8.1
8.14 9.28 t.06 7.57 8.43
8.56 0.7 1.12 7.95 9.07
9.00 10.2¢6 1.17 8.37 9.54
Q.45 10.78 1.23 .7 10.02
9.9 11.33 1.30 9.3 10.53
10.45 11.9 1.3 o.Nn 11.07
10.97 12.51 1.43 10.21 1.64
11.53 13.15 1.50 10.73 12.23
12.12 13.82 1.58 11.27 12.85

in FPSC Rule 25-17.0832(¢S). Payment shall
myltiplying factor for On-Peak Cepecity Factor
Schedule 7.

F. NMizen Jr., Director Rate Depariment

September 20, 1991

STARTING 1/94

ot CAPITAL TOTAL
0.49  3.52 4,08
0.52 3.6 4.2
0.54  3.89 4.43
0.57  4.08 .65
0.60 4.29 4.89
0.63  &.50 5.4
0.66 4.7 5.40
0.70 4,98 5.68
0.73 5.26 5.97
0.77  5.50 6.27
0.81 5.78 6.59
0.85 6.08 6.93
0.90  6.38 7.28
0.9 6.71 7.65
0.9%9  7.05 8.0
1.04 7.41 8.45
1.9 .79 B.58
1.15 8.19 9.34
1.21 8.60 9.81
1,27 $.04 10.31
1.33 9.51 10.8
.40 9.9 11.39
1.47  10.50 11.97

in seccordance with formulas set forth
be odjusted by
determinad in

PEC10572
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APPENDIX €
RATES
SCMEDULE 3
Paymants for Avoided 1997 Combamtion Turbine Unit Page 3 of §
(1 (2) (3) (&)

CAPACITY PATMENT - S/KW/MONTH

CONTRACT LEVELIZED PAYMENT OPTION

YEAR o4 CAPTTAL TOTAL
1997 o.mn 7.28 7.99
1998 0.75 7.28 8.03
1999 0.79 7.28 8.07
2000 0.83 7.28 8. 11
2001 0.87 7.28 8.15
2002 0.91 7.28 8.19
2003 0.96 7.28 8.24
2004 1.0% 7.28 8.29
2005 1.06 7.28 §.34
2006 1.1 7.28 8.39
2007 1.17 7.28 8.45%
2008 1.28 7.28 a8.51
2009 1.29 7.28 a.57
2010 1.35 7.28 8.64
2011 1.43 7.28 8.71%
2012 1.50 7.28 8.78
2013 1.58 7.28 8.86
20 1.66 7.28 8.9
201S 1.74 7.28 9.02
2016 1.83 7.28 ?.11

NOTE: Above payments calculated in sccordence with formulas set forth
in FPSC Rule 25-17.0832(S). Payment shall be adjusted by
multiplylng fector for On-Peak Capecity Factor determined in
Schedule 7.

ISSUED BY: S. F. Nixon, Jr., Director Rate Depertment

EFFECTIVE DATE: September 20, 1991
3 82 x
PEC10573
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APPENDIX C
RATES

SCHEDILE 3

Paymants for Avoided 1997 Costastion Turbine Unit

Page 4 of §

Q)

"

(4-M)

(6} 7

(3

() 3 %)

N

$/KU/MONTH

CAPACITY PAYMENT

OPT } ¥4 1) TH
IOTAL

PAYMEN
* START

EARLY

I0TAL

1/%96

PITA

STARTING

a

1/95

PITA

ok

CAPITAL  IOTAL

STARTING 1/96

oen

CONTRACT
YEAR
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6.52
6.52
6.52
6.52
6.52
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NOTE: Above payments calculated in asccordance with formulas set forth

shall be adjusted by
in

for On-Pesk Capecity Factor determined

Payment

FPSC  Rule 25-17.0832(5).

multiplying factor

Schedule 7.

Director Rate Department

Nizon, Jr.,

F.

ISSUED BY:

PEC10574

1991

September 20,

EFFECTIVE DATE:



Paymants
(H

CONTRACT
YEAR

- 1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
20%
2015
2016

for Avoided

APPENDIX C

RATES

SCHEDULE 3

SECTION MO,

1§ 4

ORIGIMAL REISSLE SHEET MO, 9.734

1997 Cominstion Turbine Unit

(4] (+4) (&)
ENERGY PAYMENT - $/MwH
(ESTIMATED)

FUEL LM TQTAL
52.43 1.03 53.66
55.82 1.08 56.90
53.70 1.13 54.583
58.78 1.19 59.97
56,42 1.25 57.67
62.36 1.32 63.468
6b6.66 1.38 67.84
72.25 1.4% 73.70
™.70 1.53 81.23
83.76 1.61 85.39
88.04 1.69 89.73
92.53 1.77 ©4.30
97.25 1.86 9.11
102.20 1.96 104.16
107.42 2.06 109.48
112.90 2.16 115.06
118.65 2.27 120.92
124.70 2.39 127.09
131.06 2.51 133.57
137.75 2.64 140.39

NOTE: Information provided above is estimsted.
datermined in accordance with FPSC Rule 25-17.0832(4).

ISSUED BY: 8.

EFFECTIVE DATE:

F. Nizon, Jr., Director Rats Departmant

September 20, 1991

Actual payment shall be

PEC10575
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ORIGINAL REISSLE SHEET MO, 9.740

APPEMDIX C
2ATES
SCHEDILE 4
Capacity Payment Adjustment for On-Peak Capacity Factor Page 1 of 1
CAPACITY PAYMENT
ADJUSTHENT
MULTIPLYING
Q.,P.C.F, FACTOR
Greater then or Equal to
the Committed O0.P.C.F. 1.0
— —_ 1.5
0.P.C.F.
From 50.0% to ]
the Committed 0.P.C.F. Comitted O.P.C.F.
Below 50.0% D

NOTE: 0.P.C.F. = On-Peak Capscity Factor

ISSUED BTY: $. F. Mizxon, Jr., Rate Departaent

EFFECTIVE:  Septesber 20, 1999 PEC10576

827
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APPENDIX C
RATES

SCHEDULE 5
Optional Perforsmnce Adjustment Page 1 of 1

If a Qualifying Facility elects the Performance Adjustment provision of Article IX in the Standerd Offer
Contract, the following formula shall be calculated each month sfter the Contract [n-Service Date for
all hours in the month:

el hamar

z

for | = et b

Vhere:
PERADYy =
K, =
& =
CF =
EmM =
EP2 =

PERADL = DKM - (CC x 1.0 hr. x CF/100)) x (EPY, - EP2)

the Performance Adjustment for hour i.

the hourly energy deliversd to the Cospeny by the QF during hour .

the QF's Committed Capeacity in XuW.

if the GF's On-Peak Capacity Facter (X) is 50.0% or greater, then CF squals the lesser
of (a) the avoided unit Minimum On-Pesk Capacity Factor (X) or (b) the QF's On-Pesk
Capacity Factor (X); |{f the OF's On-Peak Capecity Factor is less than 50.0%, then CF
equals 1ero.

the
for

the
for

ISSUED BY: S.

EFFECTIVE DATE:

srergy peymant in S$/KWN for hour | as determined in the Standard Offer Contract
purchase of As-Availabla Energy.

energy payment in $/KWH for hour { as determined in the Standard Offer Contract
purchase of Firm Capacity and Energy.

The Performance Adjustment shall not apply to eny hour in which the
following cordition occurs:

(a) the QF's.Energy Psyment (s determined on the basis of the

Standard Offer Contrsct for purchese of As-Aveilabie Energy;

{b) the Company camnot perform its cbligation to receive all

energy which the OF has meds svailable for sale st the
Point of Delivery;

(¢) the Energy Payment as determined in the Standard Offer

Rixon, Jr., Plrector Rate Depsrtmant

Contract for purchase of Firm Capacity and Energy excesds
the Emergy Paymsnt as determined in the Standard Offer
Contract for purchase of As-Availsble Erergy.

pEC10577
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1SSUED aY: S. F. Mizen, Jr., Director Rste Department pEC 8.1;,

L

SECTION MO. IX

ORIGIMAL REJSSUE SHEET WQ. 9.760

APPENDIX C
RATES

SCHEDULE &

Charges to OQualifying Facitity Page 1 of 1

Sustomer Cherges:

The Cualifying Fecility shatl be billed monthly for the costs of meter reading, billing, and other
appropriate administrative costs. The charge shall be set equal to the stated Customer Charge of
the Company's applicable rate schedule for service to the Oualifying Facility losd as e non-
generating customer of the Company.

T in R s

The oOualifying Facility shall be billed monthly for the costs associated with the operation,
maintensnce, and repair of the finterconnection. These include (#) the Company's inspections of the
interconnection and (b) meintensnce of eny equipmnt beyond that which would be required to provide
normal electric service to the Qualifying Facility if no sales to the Company were involved.

The Qualifying Facility shal! pesy a monthly charge equal to 0.50% of the Interconnection Costs less
the Intercorvwction Costs Offset. This monthly rate shsil be adjusted periodically.

' EFFECTIVE DATE: September 20, 1991



SECTION KO, IX

ORIGINAL REISSUE SHEET Q. 9.770

APPENDIX C
RATES

SCHEDULE 7
Delivery Volisge Adjustment Page 1 of 1

The GF's energy psyment will be multiplied by & Delivery Voltage Adjustment whose value will depend upon
(i) the delivery voltage at the Point of Delivery and (f!} the methodology approved by the FPSC to

determine the adjustment for standard offer contracts pursusnt to the rule in Appendix E.

The Company's actual hourly asvoided energy costs shall be sdjusted according to the delivery voltage by

the following multipliers as say be filed from time to time with the FPSC:

Sualifying Facility Delivery Voltage Adj Esctor
69 KV or greater 1.036
& KV, 12 xv, 25 kv 1.047
600 volts or lower ) 1.070

1SSUED BY: $. F. WMizon, Jr., Director Rate Department

EFFECTIVE: September 20, 1991 PEC10579



SECTI. J. 1X
ORIGINAL REISSUE SHEET NO. 9.800

APPERDIX D

TRANSMISSION SERVICE STANDARDS

1.0 Purpose.

This appendix provides minimum standards required by the Company in
the Transmission Service Agreement and applies to QF’s whose Facility is not
directly interconnected with the Company and who are selling firm capacity and
energy to the Company.

2.0 tan for QF’ 11 Firm C i nd Eneray.

2.1 The QF shall ensure that, throughout the Term of the Agreement,
the Transmission Service Utility or its lawful successors but no other party
shall deliver the Committed Capacity and electric energy to the Company on behalf
of the QF. '

2.2 A proposed Transmission Service Agreement and any amendments
thereto shall be submitted to the Company for its review and consent no less than
sixty (60) days before said Transmission Service Agreement or amendment is
proposed to be tendered for filing with the FERC. Such consent shall not be
unreasonably withheld. No review, recommendations or consent by the Company
shall be deemed an approval of any safety or other arrangements between the QF
and the Transmission Service Utility nor shall it relieve the QF and the
Transmission Service Utility of their responsibility with respect to the adequate
engineering, design, construction and operation of any facilities other than the
Company’s Interconnection Facilities and for any injury to property or persons
associated with any failure to perform in a proper and safe manner for any
reason. Nothing contained herein shall prevent the Company from exercising any
rights that it otherwise would have to participate as a full party before the

ISSUE BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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SECTIC 0. IX
ORIGINAL REISSUE SHEET NO, 9.801

FERC when the Transmission Service Agreement or amendments thereto is tendered

for filing.

2.3

To ensure the continuous availability to the Company of the

Committed Capacity during the Term of the Agreement, the Transmission Service
Agreement shall contain provisions satisfying the foliowing minimum criteria:

ISSUE BY:
EFFECTIVE:

(1)

(i1)

(114)

(iv)

(v)

(vi)

the Transmission Service Utility’s transmission commitment
shall be for the full amount of the Committed Capacity plus
any losses assessed by the Transmission Service Utility from
the Point of Metering to the Point of Delivery;

the duration of the Transmission Service Utility’s transmission
comnitment shall be for a term at least as long as the Term
of the Agreement with termination provisions that are
acceptable to the Company:

the Transmission Service Utility’s transmission commitment
shall not be interruptible or curtailable to a greater extent
than the Transmission Service Utility’s transmission service
to its own firm requirements customers;

The QF and the Transmission Service Utility shall not be
permitted to amend the Transmission Service Agreement in a
manner that adversely affects the Company’s rights without the
Company’s prior written consent;

the Company shall be provided with prompt notification of any
default under the Transmission Service Agreement;

the QF and/or the Transmission Service Utility shall expressly
jndemnify and hold the Company harmless for any and all
1iability or cost responsibility in connection with the

S. F. Nixon, Jr., Director Rate Department
September 20, 1991
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ISSUE BY:
EFFECTIVE:

SECTION ... IX
ORIGINAL REISSUE SHEET NO. 9.802

- Transmission Service Agreement and the activities undertaken

{vii)

(viii)

(1x)

(x)

S. F.

thereunder, including, without 1imitation, any facility costs,
service charges, or third party impact claims;

the Company shall be entitled to reasonable access at all times
to property and equipment owned or controlled by either the
QF or the Transmission Service Utility and at reasonable times
to records and schedules maintained by either the QF or the
Transmission Service Utility, in order to carry out the
purposes of the Agreement in a safe, reliable and economical
manner; '

unless otherwise agreed by the Company, the Point of
Delivery into the Company’s system shall be defined as
all points of interconnection at transmission voltages
between the Company and the Transmission Service Ut{lity
pursuant to any tariffs or interchange agreements on
file with the FERC and in effect from time to time;

the electric energy made available from the Faciltity for
transmission to the Company shall be telemetered to the Company
and shall be reduced for all losses assessed by the
Transmission Service Agreement from the Point of Metering to
the Point of Delivery; the electric energy as so adjusted shall
be considered the electric energy delivered to the Company for
bi114ng purposes and shall be considered as if within the
Company’s Control Area, provided that the Transmission Service
Uti11ty'can deliver and the Company accept the electric energy
as so adjusted;

As an alternative to section 2.3(ix) hereof, electric energy
from the Facility shall be scheduled for delivery to the Point
of Delivery by the Transmission Service Utility and such

Nixon, Jr., Director Rate Department

September 20, 1991}

pEC1DS82
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ISSUE BY:
EFFECTIVE:

(x1)

(xii)

SECTIC 9. IX
ORIGINAL REISSUE SHEET NO. 9.803

electric energy as is scheduled shall be considered as electric
energy delivered to the Company for billing purposes.

The Transmission Service Utility and the Company shall
coordinate with one another concerning any inability to deliver
or recejve the electric energy as adjusted pursuant to section
8.3 (i1x) hereof. Whenever the Transmission Service Utility
is unable to deliver or the Company does not accept such
energy, such energy shall no longer be considered within the
Company’s Control Area if energy is delivered pursuant to
section 2.3(ix) hereof; and '

a contact person for the Transmission Service Utility shall
be designated for day-to-day communications between the
Transmission Service Utility and the Parties.

S. F. Nixon, Jr., Director Rate Department
September 20, 1991

pEC10583 s 8 3 A



Supp. No. 157 CONSERVATION GOALS AND RELATED MATTERS ____CBHAPTER 26-317
PART I11

UTILITIES® OMLIGATIONS WITE REGARD TO
COGENERATORS AND SMALL POWER PRODUCERS

25-17.080 Definitions and Qualifying Criteria

25-17.081 Resasrved

25-17.082 The Utility's Obligation to Purchase

25-17.0825 As-Available Energy

25-17.08) Firm Energy and Capacity (Repealed)

25~17.0831 Contracts (Repsaled)

25-17.0832 Firm Capacity and Energy Contracts

25-17.0833 Planning Rearings

25-17.0834 Settlement of Disputes in Contract Negotiations

35-17.0825 \Vheeling (Repsaled)

25-17.084 The Utility's Obligation to Ssll

25-17.085 Reserved

25+17.086 Periods During Which Purchases Are Not Required

25-17.087 Interconnection and Stasdards

25-17.088 Transamission Service for Qualifying Pacilities (Repealed)

25~17.0882 Transaission Barvice Not Required for Self-Sarvice (Repealed)

25~17.0883 Conditions Requiring Transmission Service for Sslf-service

25~17.089 TZTrassaission Service for Qualifying Pacilities

25~-17.0%0 Reserved

25-17.091 Governmental $Solid Waste Energy and Capacity

25-17.080 Definitioos and Qualifying Criteria. :

{1) Yor the purpose of these rules the Coamission adopts tha Federal Energy
Regulatory Commission Rules 292.101 through 292,207, effective March 20, 1980,
regarding definitions and criteria that a small power producer or cogenerator must
meet to achieve the status of a qQualifying facility. Saall power producers and
cogenerators which fail to seet the FERC criteria for achieving qualifying facility
status but otherwise meet the objectives of economically reducing Florida‘'s
dependence on oil and the sconoaic deferral of utility power plant expenditures may
petition the Commission to be granted qualifying facility status for the purpose
of recejiving energy and capacity payments pursuant to thesa rules.

{2} In general, under the FERC regulations, & small power producer is a
qualifying facility if:

(a) the small power producer does not exceed B0 MW; and

{P) the primary (at ieast 50%) energy source of the small power producer is
biomass, waste, or another renewable resource; and

(¢) the small powsr production facility is not owned by a person primarily
engaged in the generation or sale of electricity. This criterion is met if less
than 50% of the equity interest in the facility is owned by a utility, utility
holding company, or a subsidiary of them.

{3) In general, under the FERC regulations, a cogenerator is & qualifying
facility 4f:

{(a) the useful thermal energy cutput of a topping cycle cogeneration facility
is not less than 5% of the facility's total energy output per year; and

(b} the useful power output plus half of the ussful thermal energy output of
® topping cycle cogeneration facility built after March 13, 1980, with any energy
input of natural gas or oil is greater than 42.5% or 45% if the useful thermal
,anergy output is less than 158 of the total energy output of the facility; and

(c) the useful power output of a bottoming cycle cogeneration facility built
after March 13, 1980, with any energy input as supplementary firing of natural gas
or 0il is not less than 45% of the natural gas or oll input on an annual basis; and

L ' ‘ 17-39 "
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Supp. No. 1857 _CONSERVATION GOALS AND MA PTER =17

{d} the cogeneration facility is not owned by a person primarily engaged in
the generation or sale of electricity. This criterion is met if less than SO% of
the equity interest in the facility is owned by a utility, utility holding company,
or a subsidiary of them.
specific Authoritys 366.05(9), 350.127(2), r.S8.

Law Imsplemented: 366.05(%), P.S.
mintory: New 5/11/81, amended 9/4/83, forwerly 25-17.80.

25-17.081 Reserved.

25-17.082 The Utility's Obligatioa to Purchase; Customer's Selection of
Billing Method.

{1) Upon compliance by the qualifying facility with Rule 25-17.087, each
utility shall purchase slectricity produced and sold by qualifying facilities at
rates which have been agreed upon by the utility and qualifying facility or at the
utility's published tariff. Each utility shall) file a tariff or tariffs and a
standard offer contract or contracts for the purchase of energy and capacity from
qualifying facilities which reflects the provisions set forth in thess rules.

{2) Unless the Commission determines that alternative metering requirements
cause no adverse effect on the cost or reliability of electric service to the
utility's general body of customers, each tariff and standard offer contract shall
specify the following metering requirements for billing purposes:

{a) Hourly recording maters shall be required for Qualifying facilities with
an installed capacity of 100 kilowatts or more.

(b) PFor qualifying facilities with an installed capacity of less than 100
kilowatts, at the option of the qualifying facility, either hourly recording
meters, dual kilowatt-hour register time-of-day meters, or standard kilowatt-hour
meters shall be installed. Unless special circumstances warrant, maters shall be
read at msonthly intervalas on the approximate corresponding day of each meter
reading period.

{3)(a) A qualifying facility, upon entering into a contract for the sale of
firm capacity and energy or prior to delivery of as-available energy to a utility,
shall elect to make either simultanecus purchases from the interconnecting utility
and sales to the purchasing utility or net sales to the purchasing utility. Once
made, the selection of a billing methodology may only be changed:

1. when & qualifying facility selling as-available energy enters into
a negotiated contract or standard offer contract for the sale of
firm capacity and energy; or

2. when a firm capacity and energy contriact expires or is lawfully
terminated by either the qualifying facility or the purchasing
utilicy; or

3. when the qualifying facility is selling as-available- energy and has
not charnged billing methods within the last twelve months; and

4. when the election to change billing methods will not contravene the
provisions of Rule 25-17.0832 or any contract between the qualifying
facility and the utility.

Firm capacity and energy contracts in effect prior to the effective date of thixs
rule shall remain unchanged.

{b) If a qualifying facility elects to change billing methods in accordance
with this rule, such change shall ba subject to the following provisions:

1. upon at least thirty days advance written notice;

2. upon tha installation by the utility of any additional wmetering
equipment reasonably required to effect the change in bjilling and
upon payment by the qualifying facility for such metering equipment
and its installatjon; and

PEC105a5 e
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Supp. No. 157 CONSERVATION GOALS AND RFLATED MATTERS CHAPTER 2%-17

3. upon completion and approval by the utility of any alterations to
the interconnaction reasonably required to effect the change in
billing and upon payment by the gqualifying facility for such
alterations.

{c) 3hould » qualifying facility elect to make simultanecus purchases and
sales, purchases of electric service by the qualifying faclility from the
interconnecting utility shall be billed at the retail rate schedule under which the
quallfying facility load would receive service as a non-gensrating customer of the
utility; sales of electriclity delivered by the qualifying facility to the
purchasing utility shall be purchased at the utility's avoided energy and capacity
rates, where applicable, in accordance with Rules 25-17.0825 and 25-17.0832.

{d) Should a qualifying facility elect a net billing arrangement, the hourly
net energy and capacity sales delivered to the purchasing utility shall be
purchased at the utility's avoided energy and capacity rates, where applicable, in
accordance with Rules 25-17.082% and 25-17.0832; purchases from the interconnecting
utility shall be billad pursuant to the utility's applicable standby service cor
supplemental service rste schedules.

(4)(a) Payments for snergy and capacity sold by a qualifying faclility shall
be rendered monthly by the purchasing utility and as promptly as possible, normally
by the twentieth bhusiness day following the day the meter is read. The
kilowatt=hours scld by the qualifying facility, the applicable avoided anergy rate
at which paymenta wers made, and the rate and amount of the applicable capacity
payment shall accompany the payment by the utility to the qualifying facility.

(b} Where simultanecous purchases and sales are made by a qualifying facility,
avoided energy and capacity paymants to the qualifying facility say, at the option
of the qualifying facility, be shown as a credit to the qualifying facility's bill;
the kilowatt-hours produced by the qualifying facility, the avoided energy rate at
which payments were made, and the rate and amount of the capacity payment shall
accompany the bill to the qualifying facility. A credit shall not exceed the
amount of the qualifying facility's bill from the utility and the excess, if any,
shall be paid directly to the qualifying facility in accordance with this rule.

{S) A utility may require a security deposit from sach interconnected
qualifying facility in accordance with Rule 25-6.097 for the qualifying facility's
purchase of power from the utility. Each utility's tariff shall contain specific
criteria for determining the applicability and amount of a deposit from an
interconnected qualifying facility consistent with projected net cash flow on a
monthly basis. _

{(6) Rach utility shall keep ssparate accounts for sales to qualifying
facilities and purchases froa qualifying facilities.

Specific Autbority: 366.0%1, 350.127(2), r.5.
Law Iaplesented: 366.0%}, r.s.
Eistory: New 5/13/81, Amended 9/4/83, formerly 25-17.82, amended 10/25/90.

25-17.082% As-Available Enerygy.

{1} As-available energy is snergy produced and sold by a qualifying facility
on an hour-by-hour basis for which contractual commitments &s to the quantity,
time, or reliability of delivery are not required. Each utility shall purchase
as-available energy from any qualifying facility. As-available energy shall be
sold by a qualifying facility and purchased by & utility pursuant to the terms and
conditions of & published tariff or a separately negotiated contract.

As-available energy sold by a qualifying facility shall be purchased by the
utility at a rate, in cents per kilowatt-hour, not to exceed the utility's avoided
energy cost. Because of the lack of assurances as to the quantity, time, or
reliability of delivery of as-available snergy, no capacity payments shall be made
to a qualifying facility for tha delivery of as-avalilable energy.

(a) Tariff Rates: Each vtility shall publish a tariff for the purchase of
as-avallable energy from qualifying facilities. Each utility's published tariff
shall state that the rate of payment for as-available snergy is ths utility's

17-41
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avoided energy coat as defined in subsecticn (2) of this rules, less the additional
costs directly attributable to the purchase of such energy from a qualifying
facility. The additional costs directly associated with the purchase of
as-available energy from qualifying facilities shall be specifically identified in
the utility's tariff,

(b} Contract Rates: Rach utility may enter into a separately negotiated
contract for the purchase of as-available energy from a qualifying facility. ALl
contracts for the purchase of as-available enargy between a qualifying facility and
a utility shall be filed with the Commission within 10 working days of their
signing. Those qualifying facilities wishing to negotiate a contract for the sale
of firm capacity and energy with terms different from those in a utility’'s standard
offer contract may do so pursuant to Rule 25-17.0832(2). where parties cannst
agree on the terms and conditions of a negotiated contract, either party may apply
to the Conmission for relief pursuant to Rule 25-17.0814.

{2)(a) Avoided enargy costs assoclated with as-available energy are defined
as the utility's actual avoided energy cost before the sale of interchange energy.
Avoided energy costs associsted with as-available snergy shall be all costs the
utility avoided due to the purchase of as-available enerqgy, including the utility's
incremantal fuel, identifiable variable operating and maintenance expense, and
identifiable variable utility power purchases., Demonstrable utility administrative
costs required to calculate aveoided energy costs may be deducted from avoided
energy payments. Avoided line losses reflecting the voltage at which generation
by the qualifying facility is received by the utility shall also be included in the
determination of avoided snergy costs. Each utility shall calculate its avoided
energy cost associated with as-availadble energy deterministically, on an
hour-by-hour basis, after accounting for interchange sales which have taken place,
_using the utility's actual avoided ensrgy cost for the hour, as affected by the

output of the qualifying facilities connected to the utility's system. A megawatt
block size at least egual to the most recent available estimate of the combined
average hourly generation of all qualifying facilities making snergy sales based
on the utility's as-available energy riate to the utility shall be used to calculate
the utility'se hourly avoided energy costs assocliated with as-avalilable energy. For
the purpose of this subsection, interchange sales are inter-utility sales which are
provided at the option of the selling utility exclusive of central pool dispatch
transactions.

(b) Each utility's tariff shall include a description of the methodology to
be used in the calculation of avoided energy cost ilmplementing subsection (2) of
this Rule. BRach utility's implementation methodology shall specify the method by
which the utility's incresental fuel and operating and maintenance costs and line
losses are determined.

{3)(a}) TFor qualifying facilities with hourly recording meters, monthly
payments for as-available snergy shall be made and shall be calculated based on the
product of: (1) the utility's actual avoided energy rate for each hour during the
month; and (2) the quantity of energy sold by the qualifying facility during that
hour.

(b) PFor qualifying facilities with dual kilowatt-hour register time-of-day
meters, monthly payments for as-avallable energy shall be calculated based on the
average of the utility‘'s actual hourly avoided snergy rate for the on-psak and
off-peak periods during the month.

{c) For qualifying facilities with standard kilowatt-hour meters, monthly
payments for as-available energy shall be calculated based on the average of the
utility's actual hourly avoided energy rate for the off-peak periods during the
month.

{4) Each utility shall file with the Commission by the twentieth business day
of the following month, a monthly report of their actual hourly avoided energy
costs, the average of their actual hourly avoided ensrgy costs for the on-peak and

PEC10587 8 3 8
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off-peak periods during the month, and the average of their actual hourly avoided
snergy costs for the month with the Commission. A copy shall be furnished to any
individual who requests such information.

(S) Upon request by & qualifying facility or any intecrested person, each
utility shall provide within 30 days its most current projections of its generation
mix, fuel price by type of fuel, and at least a five year projection of fuel
foracasts to estimate future as-available energy prices as well as any other
information reasonably required by the qualifying facility to project future
avoided cost prices including, but not limited to, & 2¢ hour advance forecast of
hour-by-hour avoided energy costs. The utility may charge an appropriate fee, not
to axceed the actual cost of production and copying, for providing such
information.

{6y Utility payments for as-avaliladle snergy made to gqualifying facilities
pursuant to the utility's tariff shall be recoverable by the utility through the
Commigssion's periodic review of fuel and purchased power. Utility payments for
as-available energy made to qualifying facilities pursuant tO a separately
negotiated contract shall be recoverable by the utility through the Commission's
periodic review of fuel and purchased power costs if the payments are not
reasonably projected to result in higher cost electric service to the utility's
general body of ratepayers or adversely affect the adequacy or reliability of
electric service to all customers.
specific Authority: 366.051, 350.127(2), Fr.S.

Law Inplemanted: 366.051, P.5.
History: MNew %/4/83, forserly 25-17.82, amended 10/25/90.

25-17.083 Firs Energy and Capacity.
Specific Authority: 366.04(1), 366.0S(1), 366.05(%), 350.127(2), r.8.
Law Implemented: 366.05(%), P.S8.
Bistory: MNew 9/4/813, formerly 25~17.83, Repealed 10/25/90.

25-17.0831 Contracts.
specific Autbhority: 366.05(9), 330.127(2), P.S.
Law Isplesented: 366.05(9), P.8.
Nistory: MNew $5/13/81, amended 9/4/83, formerly 25-~17.831, Repealed 10/25/90.

25-17.0832 Friru Capscity aod Enargy Contracts.

{1) Pirm capacity and energy are capacity and energy produced and sold by a
qualifying facility and purchased by a utility pursuant to a negotiated contract
or a standard offer contract subject to certain contractual provisions as to the
quantity, time and reliability of delivery.

(a} Within one working day of the execution of a negotiated contract or the
receipt of & signed standard offer contract, the utility shall notify the Director
of the Diviaion of Electric and Gas and provide the amount of committed capacity
and the avolided unit, if any, to which the contract should be appliad.

{b) Within 10 working days of the execution of a negotiated contract for the
purchase of firm capacity and energy or within 10 working days of rescaipt of a
signed standard offer contract, the purchasing utility shall file with the
Coomission a copy of the signed contract and a summary of its terms and conditions.
At a minimum, such a summary shall report:

1. the name of the utility and the owner and/or operator of the
qualifying facility, who are signatories of the contract;

2. the amount of committed capacity specified in the contract, the size
of the facility, the type of the facility its location, and its
interconnection and transmission requirements;

3. the amount of annual and on-peak and off-peak energy expected to be
delivered to the utility;

4. the type of unit being avoided, its size and its in-service year;

S. the in-service date of the qualifying facility; and
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s, the date by which the delivery of firm capacity and energy is
expected to commence.

(c) Prior to the anticipated in-service date of the avoided unit specified in
the contract, A qualifying facility which has negotiated a firm capacity and energy
contract or has accepted a utility's standard offer contract may sell as-available
ensrgy to any utility pursuant to hule 25-17.082S.

(2) Negotiated Contracts. Utilities and qualifying facilities are encouraged
to negotiate contracts for the purchase of firm capacity and energy. Such
contracts will be considered prudent for cost recovery purposes if it is
demonstrated that the purchase of firm capacity and energy from the qualifying
facllity pursuant to the rates, terms, and other conditions of the contract can
reascnably be aexpected to contribute towards the deferral or avoidance of
additional capacity conatruction or cther capacity-related costs by the purchasing
utility 8t a cost to the utility's ratepayers which does aot excesd full avoided
costs, giving consideration to the characteristics of the capacity and energy to
be delivered by the gualifying facility under the contract. Negotiated contracts
shall not be evaluated against an avoided unit in a standard offer contract, thus
preserving the standard offer for small qualifying facilities as described in
subsection (3). In reviewing negotiasted firm capacity and energy contracts for the
purpose of cost recovery, the Commission shall considear factors relating to the
contract that would impact the utility‘'s general body of retail and wholesale
customers including:

{a} whether additional firm capacity and ensrgy is neesded by the purzchasing
utility and by Plorida utilities from a statawide pearspective; and

{b) whether the cumulative present worth of firm capacity and energy payments
madae to the qualifying facility over the term of the contract are projected to be
no greater than:

1. the cumulative presant worth of the value of a ysar-by-year deferral
of the construction and operation of generation or parts thereof by
the purchasing utility over the term of the contract; calculated in
accordance with subsection (4) and paragraph (5)(a) of this rule,
providing that the contract is designed to contribute towards the
deferral or avoidance of such capacity; or

2. the cummulative present worth of other capacity and snergy related
costs that the contract is designed to avoid such as fuel, operation
and maintenance aexpenses oOr alternative purchases of capacity,
providing that the contract is designed to avoid such costs; and

(¢} to tha extent that annual firm capacity and energy payments made tc the
qualifying facility in any year exceed that year's annual value of deferring the
construction and operation of generation by the purchasing utility or other
capacity and energy related costs, whether the contract contains provisions to
ensure repayment of such paymants exceeding that year's value of deferring that
capacity in the event that the qualifying facility fails to deliver firm capacity
and snergy pursuant to the terms and conditions of the contract; provided, however,
that provisions toO ensure repaysent may be based on forecasted data; and

{3) considering “he technical reliability, viability and financial stability
of the qualifying facility, whether the contract contains provisions to protect cie
purchasing utility's ratepayers in the event the qualifying facility fails to
deliver firm capacity and energy in the amount and times specified in the contract.

{3) Standard Offer Contracts.

(a} Upon petition by a utility or pursuant to a Commission action, each public
utility shall submit for Commission approval a tariff or tariffs and a standazd
offer contract or contracte for the purchase of firm capacity and energy from small

qualifying facilities less than 75 megawatts or from solid waste facilities as
defined in Rule 25-17.091.

{b) The rates, terms, and other conditions contained in each utility's
standard offer contract or contracts shall be based on the need for and equal to
the avoided cost of deferring or avoiding the construction of additional generation
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capacity or parts thereof by the purchasing utility. Rates for payment of capacity

sold by & gqualifying facility shall be specified in the contract for the duration

of the contract. In reviewing a utility's standard offer contract or contracts,
the Coomission shall consider the criteria specified in paragraphs (2){a) through

(2)(4) of this rule, as well as any other information relating to the determination

of the utility’'s full avoided costs.

{¢) In lieu of a separately negotiated contract, a qualifying facility under
75 megawatts Or & 80lid waste facility as defined in Rule 25-17.091(1), F.A.C., may
accept any utility's standard offer contract. Qualifying facilities which ars 75
segawatts or greater may negotiate contracts for the purchase of capacity and
energy pursuant to subsection (2). Should a utility fail to negotiate in good
faith, any qualifying facility may apply to the Commission for rellief pursuant to
Rul. 25-17.083" '-Aac'

(d) Within 60 days of receipt of a signed standard offer contract, the utility
shall either accept and sign the contract and return it within five days to the
Qualifying facility or petition the Commission not to accept the contract and
provide justification for the refusal. Such petitions say be based on:

1. & reasonadle allegation by the utility that accsptance of the
standard offer will exceed the subscription limit of the avoided
unit or units; or

2. material evidence that becausse the qQualifying facility is not
financially or technically viable, it ie unlikely that the committed
capacity and energy would be made available to the utility by the
date specified in the standard offer.

A standard offer contract which has been acceptad by a qualifying facility shall

apply towards the subscription limit of the unit designated in the contrace

effective the date the utility receives the accepted contract. If the contract is
not accepted by the utility, its effect shall be removed from the subscription
limit effective the date of the Commission order granting the utility's petition.

{(e) Minimum Specifications. Bach standard offer contract shall, at minimum,
specify:

pe . 1. the avoided unit or units on which the contract is based;

2. the total amount of committed capacity, in segawatta, needed to
fully subscribe the avoided unit specified in the contract;

3. the payment options available to the qualifying facility including
all financial and economic assumptions necessary to calculats the
firm capacity payments available under each payment option and an
illustrative calculation of £irm capacity payments for a minimum ten
yesar ters contract commencing with the in-service date of the
avoided unit for each payment option;

4. the date on which the standard contract offer expires. This date
shall be at lsast four years befors the anticipated in-service date
of the avoided unit or units unless the avoided unit could be
constructed in less than four years, or when the subscription limit
has been reached;

S. the date by which firm capacity and energy deliveries from the
qualifying facility to the utility shall commence. This date shall
be no later than the anticipated in-service date of the avoided unit
specified in the contract)

6. the period of time over which firm capacity and energy shall be
delivered from the qualifying faclility to the utility. Firm
capacity and energy shall be delivered, at & minimum, for a period
of ten years, commencing with the anticipated in-service date of the

, avolided unit specified in the contract. At a maximum, firm capacity

and energy shall be delivered for a period of time equal to the
anticipated plant life of the avoided unit, commencing with the
anticipated in-service date of the avoided unit; *
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the minimum performance standards for the delivery of firm capacity
and energy by the qQualifying facllity during the utility's daily
seasonAl peak and off-peak periods. These performance standards
shall approximate the anticipated peak and off-peak availability and
capacity factor of the utility‘s avoided unit over the term of the
contract;

provisions to ensurs repayment of payments to the extent that annual
firm capacity and energy payments made to the qualifying facility in
any year exceed that year's annuail value of deferring the avoided
unit specified in the contract in the event that the quallifying
facility fails to perform pursuant to the terms and conditions of
the contract. 8uch provisions say be in the form of & surety bond
or squivalent assurance of repayment of paysents axcesding the
yesar-by-year value of deferring the avoided unit specified in the
contract.

The Commission may approve contracts that specify:

1.

provisions to protect the purchasing utility*s ratepayers in the
evant the qualifying facility fails to deliver firm capacity and
energy in the amcunt and times specified in the contract which say
be in the form of an up-front payment, surety bond, or equivalent
assurance ¢f payment. Such payment or surety shall be refunded upon
completion of the facility and demonstration that the facility can
dcitvor the amount of capacity and energy specified in the contract;
L}

a listing of the paramsters, including any impact on electric power
transfer capability, associatad with the qualifying facility as
compared to the aveided unit necessary for the calculation of the
avoided cost.

Firm Capacity Paywent Options. Each standard offer contract shall also
contain, at a minimum, the following opticns for the payment of firm capacicy
deliverad by the qualifying facility:

2.

Value of deferral capacity payments. Value of deferral capacity
payments shall commence on the anticipated in-~service date of the
avoided unit. Capacity payments under this option shall consist of
monthly payments escalating annually of the avoided capital and
fixed opsration and maintenance sxpense associated with the avoided
unit and shall be equal to the value of & year-by-year deferral of
the avoided unit, calculated in accordance with paragraph (5)(a} of
this rule.

Early capacity payments. Each standard offer contract shall specify
the earliest date prior to the anticipated in-service date of the
avoided unit when early capacity payments say commence. The early
capacity payment date shall bes an approximation of the lead time
required to site and construct the avoided unit. Early capacity
payments shall consiat of monthly paymsnts escalating annually of
the avoided capital and fixed operation and maintenance expense
associated with the avolded unit, calculated in conformance with
paragraph (S){(b) of the rule. At the option of the qualifying
facility, early capacity payments may commence at any time after the
specified early capacity paywent date and before the anticipated
in-service date of the avoided unit provided that the qualifying
facility is delivering firm capacity and energy to the utility.
Where sarly capacity payments are elected, the cumulative present
value of the capacity payments mads to the qualifying facility over
the term of the contract shall not exceed the cumulative present
valuse of the capacity payments which would have been made to the
qualifying facility had such payments been made pursuant to
subparagraph {3){g)l of this rule.
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3. Levelized capacity payments. Levelized capacity payments shall
commence on the anticipated in-service date of the avoided unit,
The capital portion of capacity payments under this option shall
consist of equal monthly payments over the term of the contract,
calculated in conformance with paragraph (%)({c) of this rule. The
fixed operation and maintenance portion of capacity payments shall
be esqual to the value of the year~by-year deferral of fixed
opsration and maintenance expense associated with the avoided unit
calculated in conformance with paragraph (5)(a) of this rule. Where
levelized capacity payments are elected, the cumulative present
value of the levelized capacity paymwents sade to the gqualifying
facility over the term of the contract shall not exceed the
cumulative present value of capacity paywments which would have been
made to the qualifying facility had such payments been made pursuant
to subparagraph (3)(q)1l of this rule, value of deferral capacity
payments.

4. Larly levelized capacity payments. EZach standard offer contract
shall specify the sarliest date prior te the anticipated in-service
date of the avoided unit when esarly levelized capacity payments may
commence. The early capacity payment date shall be an approximation
of the lead time required to site and construct the avoided unit.
The capital portion of capacity payments under this option shall
consist of aqual monthly payments over the term of the contract,
calculated in conformance with paragraph (5){c) of this rule. The
fixed operation and maintenance expense shall be calculated in
conformance with paragraph {(5)(b) of this rule. At the option of
the qualifying facility, early levelized capacity payments shall
commence at any time after the specified early capacity date and
befors the anticipated in-service date of the avoided unit provided
that the qualifying facilicy is delivering firm capacity and energy
to the utility. Where early levelized capacity payments are
elected, the cumulative present value of the capacity payments made
to the qualifying facility over the term of the contract shall not
exceed the cumulative prasent value of the capacity payments which
would have besen made to the qualifying facility had such payments
been made pursuant to subparagraph (3){g)l of this rule.

{4) Avoided Energy Payments.

{(a) For the purpose of this rule, avoided energy costs associated with firm
energy scld to a utility by a qualifying facility pursuant to a utility's standard
offer contract shall commence with the in-service date of the avoided unit
specified in the contract. Prior to the in-service date of the avoided unit, the
qualifying facility may sell as-available energy to the utility pursuant to Rule
25-17.0825.

{b) To the extent that the avoided unit would have been cperated, had that
unlt been installed, avoided energy costs associated with firm energy shall be the
energy cost of this unit. To the extent that the avoided unit would not have been
operated, the avoided snergy costs shall be the as-available avoided energy cost
of the purchasing utility. During the periods that the avoided unit would not have
been operated, firm energy purchased from Qualifying facilities shall be treated
as as-available energy for the purposes of determining the megawatt block size in
Rule 25-17.0825(2)(a).

{¢) The energy cost of the avoided unit specified in the contract shall be
defined as the cost of fuel, in cents per kilowatt-hour, which would have been
burned at the avoided unit plus variable operation and maintenance expensa plus
avoided line losses. The cost of fusl shall be calculated as the average market
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price of fuel, in cents per million Btu, associated with the avoided unit
multipiied by the average heat rate associated with the avoided unit. The variable
operating and maintenance expense shall be estimated based on the unit fuel type
and technology of the avoided unit.

{S) Calculation of standard offer contract firm capacity payment options,

(a) Calculation of year-by-year value of deferrsl. The year-by-year value of
deferral of an aveided unit shall be the difference in revenue requirements
associated with deferring the avoided unit one year and shall be calculated as
follows: l

H
. i xxl 1= (1+ip)y ) ]
VAC_ = 4 (1+r ] + © )}
B 12 | LN (1*19)21 n ]
{ ( {1 + ) ;

Where, for a one year deferral:
VAC = utility's monthly value ¢f avoided capacity, in dollars per kilowatt
= per month, for sach month of year n;

4 = present value of carrying charges for one dollar of investment over
L years with carrying charges computed using average annual rate
base and assumed to be paid at the middle of sach year and present
value to the middle of the first year;

) 4 - total direct and indirect cost, in mid-~year dollars par kilowatt

n including AFUDC but excluding CWIP, of the avoided unit with an
in-service date of year n, including all identifiable and
quantifiable costs relating to the construction of the avoided unit
that would have been paid had the avoided unit been constructed;

(=] = total fixed operation and saintesnance axpanse for the year n, in
n pid-year dollars per kilowatt par year, of the avoided unit;

i = annual escalation rate associated with the plant cost of the avoided
P unit(s);

i o = annual escalation rate associated with the operation and maintenance

expense of the avoided unit(e);
= annual discount rate, defined as the utility's incremental after tax
cost of capital;
L = expected life of the avoided unit; and
n = year for which the avoided unit is deferred starting with its
original anticipated in-service date and ending with the termination
of the contract for the purchase of firm energy and capacity.
{p) Calculation of sarly capacity payments. Monthly early capacity payments
shall be calculated as follows:

A = A1+ ip®Ll, A, (3¢ i0) (8=1)  for me1 to t
= ¢ 12 12 Where: A

= monthly early capacity payments to be made to the qualifying tncui.t?
for each month of the contract year n, in dollars per kilowatt per

oonth;

i = annual escalation rate associated with the plant coat of

P the avoided unit;

i = annual escalation note associated with the operation and

= maintenance expense of the avoided unit(s);

a = year for which early capacity payments to a
qualifying facility are made, starting in year one
and ending in the year t;
pPEC10593
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t = the term, in years, of the contract for the
purchase of firm capacity:

{ ]
( (1 + ip) ]

A - P | 1 - (1 +r) )

=]
[ (1+iprg )
( 1 = {(1+z2) ]
{ )

Where: P - the cumulative present value in the year that the

contractual payments will begin, of the avoided
capital cost component Of capacity payments which
would have been made had capacity paymesnts
commenced with the anticipated in-service date of
the avoided unit(s); and

5 = annual discount rate, defined as the utility's
incremental after tax cost of capital; and

{ 1
{ (1 + 1o0) }
A = G { 1 - (1+r) }
° [ 1+ LOI§ )
( 1 - (1+1) }
{ ‘ ]
Where: G =- The cumulative present value in the year that the

contractual payments will begin, of the avoided fixed
operation and maintenance expense component of capacity
payments which would have been made had capacity payments
coomanced with the anticipated in-service date of the
avoided unit.
(¢) Levelized and early levelized capacity payments. Monthly levelized
and early levelized capacity payments shall be calculated as follows:

P, = F x r + 0
L 32 1-pen”t
Where: PL - the monthly levelized capacity payment, starting on
or prior to the in-service date of the avoided unit;
r = the cumulative present value, in the year that the

contractual payments wili begin, of the avoided capital
cost component of the capacity payments which would have
been made had the capacity paywments not been leavelized;

4 = the annual discount rate, dafined as the utility's
incremental after tax cost of capital; and

t - the term, in years, of the contract for the purchase of
firm capacity.

L] - the monthly fixed operation and maintenance component of
the capacity payments, calculated in accordance with
paragraph (5} (a) for levelized capacity payments or with
paragraph (5)(b) for early levelized capacity payments.

({6} Sale of Excess Firm Energy and Capacity. To the extent that firm
energy and capacity purchased from a qualifying facility pursuant to a
standard offer contract or an individually negotiated contract is not needed
by the purchasing utility, these rules shall be construed to encourage the
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purchasing utility to sell 2ll or part of the snergy and capacity to the
utility in need of enargy and capacity 8t a mutually agreed upon price which
im coat effective to the ratepayers.

(7) Upon request by a qualifying facilicy or any interested person,
each utility shall provide within 30 days its most current projections of
its future generation wmix including type and timing o©of anticipated
generation additions, and at least a 20-year projection of fuel forecasts,
as well as any other information reasonably required by the qualifying
facility to project future avoided cost prices. The utility may charge an
appropriate fee, not to exceed the actual coat of production and copying,
tor providing such information.

(8)(a) Firm energy and capacity payments made to & qualifying facility
pursuant to a separately negotiated contract shall be recoverable by a
utility through the Commission’'s periodic review of fuel and purchased power
coste if the contract is found to be prudent in accordance with subsection
{2) of this rule.

(b} Upon acceptance of the contract by both parties, firm energy and
capacity payments made to & qualifying facility pursuant to a standard offer
contract shall be recoverable by a utility through the Commission's periodic
review of fuel and purchased power costs.

{c¢) Firm snergy and capacity payments made pursuant to & standard offer
contract eigned by the qualifying facility, for which the wutility has
petitioned the Commismion to reject, is recoverable through the Commission's
periodic review of fuel and purchased power costs if the Commission requires
the utlilty to accept the contract because it satisfies subsection (3} of
this rule.

Specific Authority: 350.127, 366.04(1), 366.051, 366.05(8), r.s.
Law Ilpl..l.lt.‘l 3“-0’1' ‘03.503, r.s.
Bistory: WNew 10/25/%0.

25-17.0833 Planning Eearings.

{1) Upon petition or on its own sotien, the Commission shall
periodically review optimal generation and transmission plans from a
statewide and individual utility perspective. In connection with these
proceedings, the Commission shall consider the need for capacity from both
a statewide and individual utility perspective, the adequacy of the
transmission grid, and other sestrategic planning concerns affecting the
Florida slectric grid.

{2) ©Upon petition, or on its own motion, tha Commiasion, as needed,
shall review individual utility generation and expansion plans at any time.
sSpecific Autbority: 366.05(8), 366.081, 350.127(2), ».8.

Law Isplesented: 366.051, r.S. °
Ristory: New 10/25/9%0.

25-17.0834 Settlement of bicputes im Coantract Negotiatioms.

(1) Public utilities shall negotiate in good faith for the purchase of
capacity and enerqgy from qualifying facilities and interconnection with
qualifying facilities. In the event that a utility and a qualifying
facility cannot agree on the rates, terms, and other conditions for the
purchase of capacity and energy., sither party may apply to the Commission
for relief. Qualifying facilities may petition the Commission to order a
utility to sign e contract for the purchase of capacity and energy which
does not sxcesd a utllity‘'s full avoided costs as defined in 366.051,
Florida Statutss, should the Commission find that the utility falled to
negotiate in good faith.

(2) To the extent posaible, the Commission will dispose of an
application for relief within 90 days of the filing of a petition by eithar
a utility or a qualifying facility.
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(3) If the Commission finds that a utility has failed to negotiate or
deal in good faith with gualifying facilities, or has explicitly dealt in
bad faith with qualifying facilities, it shall impose an appropriate penalty
on the utility as approved by section 350.127, FPlorida Statutes.

Specific Autbhority: 3646.0%1, 3%50.127(2), r.s.
Law Implemented: 366.0351, P.8.
Bistory: Mew 10/25/9%0.

25-17.08315% VWheeling.
Specific Muthority: 366.05(%), 350.127¢(2), P.S8.
Lav Inplemented: 366.05(9), 366.055(3), P.S.
Bistory: MNew 9/4/83, repealed 10/4/85, formerly 25-17.83S.

25-17.084 The Utility's Obligation to Sell.

Unon compllance with Rule 25-17.087, each utility shall sell energy to
qualirying Zfacilities at rates which are Jjust, reascnable, and
non=-discriminatory.
specific Authority: 2366.05(9%), 350.127(2), F.8.

Law Isplemented: 366.05(%), r.s.
Eistory: New $5/13/81, amanded %/4/83, formerly 25-17.84.

25-17.085 Reserved.

25-17.086 Periods During Which Purchases are not Required.

Where purchases from a qualifying facility will impair the utility‘'s
abllity to give adequate service to the rest of its customers or, due to
operational circumstances, purchases from qualifying facilities will resule
in costs greater than those which the utility would incur Lif it did not make
such purchases, ©Or otherwise place an undus burden on the utility, the
utility shall be relieved of its cbligation under Rule 25-17.082 to purchasa
electricity from a gqgualifying facllity. The utility shall notify the
qualifying facility(ies) prior to the instance giving rise to those
conditions, if practicable. If prior notice is not practicable, the utilicy
shall notify the qualifying facility(ies) as soon as practicadle after the
fact. In either avent the utility shall notify the Commission, and the
Commission staff shall, upon requast of the affected qualifying
facility(ies), investigate the utility's claim. Nothing in this section
shall operate to relieve the utility of its general obligation to purchase
pursuant to Rule 25-17.082.

Specific Authority: 366.05(%), 350.127(¢2), r.s.
Law laplemented: 366.05(%), F.S.
History: WNMew 5/13/81, Amanded 9/4/83, formerly 25-17.86.

25-17.087 Iatercoanection and Standards.

{1) Each utility shall interconnect with any qualifying facility which:

{(a) is in its service area;

{b) reguests interconnection;

{(c) agrees to meet system standards specified in this rule; (d) agrees
to pay the cost of interconnection; and

{e) signs an intarconnection agreement.

(2) WNothing in this rule shall be construed to preclude a utility from
evaluating sach regquest for interconnection on its own merits and modifying
the general standards specified in this rule to reflect the result of such
an evaluation.

{3) Where a utility refuses to interconnect with a qualifying facility
or attempts to imposs unreascnable standards pursuant to subsection (2) of
this rule, the qualifying facility may petition the Comission for relief,
The utility shall have the burden of demonstrating to tha Commission why
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interconnecticn with the qualifying facility should not be regquired or that
the standards the utility seeks to impose on the gqualifying facility
pursuant to subsaction (2) are reasonable.

(4) Upon a showing of credit worthiness, the qualifying facility shall
have the option of making monthly installment payments Over a period no
longer than 36 months toward the full cost of interconnection. However,
where the qualifying facility exercises that option the utility shall charge
interest on the amount owing. The utility shall charge such interest at the
30-day commercial paper rate. In any event, no utility may bear the cost of
interconnection.

(S) Application for Interconnection. A qualifying facility shall not
operate electric generating equipment in parallel with the utility's
electric system without the prior written consent of ths utility. PFormal
application for interconnection shall be made by the qualifying facility
prior to the installation of any gensration related equipment. This
application shall be accompanied by the following:

{(a) Physical layout drawings, including dimensions;

(b} All associated equipment specifications and characteristics
including technical parameters, ratings, basic impulse levels, slectrical
main one-line diagrams, schematic diagrams, system protections, frequency,
voltage, current and interconnection distance;

{c) Functicnal and logic diagrama, control and meter diagrams,
conductor sizes and length, and any other relevant data which might be
necessary to understand the proposed eystem and to be able to make a
coordinated system;

{(d) Power requirements in watts and vars; :

{e) - Expected radio-noise, harmonic generation and telephone
interference factor;

(£) Synchronizing methods; and

(g} Operating/instruction manuals.

Any subsequent change in the system must also be submitted for review and
written approval prior to actual modification. The above mentioned review,
recommendations and approval by the utlility do not relieve the qualifying
facility from complete responsibility for the adequate engineering design,
construction and cperation of the qualifying facility equipment and for any
1iability for injuries to property or persons associated with any failure to
perform in a proper and safe sanner for any reason.

{6) Personnel Safety. Adequate protection and safe operational
procedures sust be developed and followed by the joint systes. These
operating procedures must be approved by both the utility and the qualifying
facility. The gualifying facility shall be required to furnish, install,
operate and maintain in good order and repair, and be solsly responsible
for, without cost to the utility, all facilities required fnr the safs
operation of the generation aystem in parallel with the utility’'s systea.

The qualifying facility shall permit the utility's smployees R0 entar
upon its property at any reasonable time for the purpose of inspection
and/or testing the gqualifying facility's equipment, facilities, or
apparatus. Such inspactions shall not relieve the qualifying facility from
its obligation to maintain its equipment in safe and satisfactory operating
condition. ‘

The utility's approval of isclating devices used by the qualifying
facility will be required to ensure that these will coaply with the
utility's switching and tagging procedure for safe working clearances.

(a) Disconnect Switch. A manual disconnect switch, of the visible load
break type, to provide a separation point between the qualifying facility's
gensration systea and the utility's systea, shall be required. The utility
will specify the location of the disconnect switch. The switch shall be
mounted separate from the meater socket and shall be readily accessible to
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the utility and be capable of being locked in the open position with a
utility padlock. The utility may reserve the right to open the switch (i.e.
isoclating the qualifying facility's generation syetem) without prior notice
to the qualifying facility. To the extent practicable, however, prior
notice shall be given.

Any of the following conditions shall be causs for disconnection:

1. Utility system emergencies and/or maintsnance requiresents;

2. Bazardous conditions existing on the qualifying facility's
generating or protective equipment as detarmined by the
utility; .

3. Adverse effects of the qualifying facility's generation to the
utility's other electric consumers and/or system as detarmined
by the utility;

4. Fajilure of the qualifying facility to saintain any required
insurance; or

S. Pailure of the qualifying facility to comply with any existing
or future regulatiocns, rules, orders or decisions of any
governmental or requlatory authority having jurisdiction over
the qualifying facility's electric generating equipment or the
operation of such equipment.

(b) Responsibility and Liability. The wutility and the qualifying
facility shall each De responsible for its own facilities. The utility and
the qualifying facility shall sach be responsible for ensuring adequate
safeguards for other wutility customers, utility and qualifying facility
personnel and equipment, and for the protection of its own generating
system., The utility and the qualifying facility shall each indemnify and
save the other harmless from any and all claims, dsmands, cCOsts, or expense
for loss, damage, or injury to persons or property of the other caused by,
arising out of, or resulting from:

1. Any act or omission by a party or that party’'s contractors,
agents, servants and employees in connection with the
installation or operation of that party's generation system or
the operation thereof in connsction with the other party's
system;

2. Any defect in, failure of, or fault related to a party's
genaration system;

3. The negligence of a party or negligence of that party's
contractors, agents servants and employees; or

4. Any other event or act that is the result of, or proximately
caused by, 4 party.

For the purposes of this subsection, the term party shall mean either
utility or qualifying facility, as the cass may be.

(¢} Insurance. The qualifying facility shall deliver to the utility,
at least fifteen days prior to the start of any interconnection work, a
certificate of insurance certifying the qualifying facility's coverage under
¢ liability inesurance policy issued by a reputable insurance coampany
authorized to do business in the State of Florida naming the qualifying
facility as named insured, and the utility as an additional named insured,
which policy shall contain a broad form contractual endorsement specifically
covering the liabilities accepted under this agreement arising out of the
interconnection to the qualifying facility, or caused by operation of any of
the qualifying facility's squipment or by the qualifying facility's failure
to maintain the qualifying facility's equipment in satisfactory and safe
operating condition.

The policy providing such coverage shall provide public liability
insurance, including property damage, in an amount not less than $300,000
for each occurrence; more insurancs say be required as deemed necessary by
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the utility. In addition, the above required policy shall be endorsed with
a provision whereby the insurance company will notify the utility thirty
days prior to the effective date of cancellation or material change in the
policy.

The qualifying facility shall pay all premiums and other charges due on
said policy and keep said policy in force during the entire period of
interconnection with the utility.

{7) Protection and Operation. It will be the responsibility of the
qualifying facility to provide all devices necessary to protect the
qualifying facility's equipment from damage by the abnormal conditions and
operations which occur on the utility system that result in interruptiona
and restorations of service by the utility's equipment and psrsonnel. The
qualifying facility shall protect its gensrator and asscciated squipment
from overvoltage, undervoltage, overiocad, short circuits (including ground
fault condition), open ¢circuits, phase unbalance and reversal, over or under
frequency condition, and other isjurious electrical conditions that may
arise on the utility's system and any reclose attempt by the utility.

The utility may reserve the right to perform such tests as it deems
necessary to ensure safe and efficient protection and operation of the
qualifying facility's equipment.

{a) Loss of Source: The qQualifying facility shall provide, or the
utility will provide at the qualifying facility’'s expense, approved
protective squipment necessary to immediatsly, completely, and automatically
disconnect the qualifying facility's generation from the utility‘'s systea in
the evant of a fault on the qualifying facility's eystea, a fault of the
utility's system, or loss of source on the utility's systea. Disconnection
must be completed within the time specified by the utility in its standard
operating procedure for its elsctric system for loss of a source on the
utility's system. :

This automatic disconnecting device may be of the manual or automatic
reclose type and shall not be capable of reclosing until after service is
restored by the utility. Thas type and size of the device shall be approved
by the utility depending upon the installation. Adequate test data or
technical proof that the device meets the above criterias sust be supplied by
the qualifying facility to the utility. The utility shall approve a device
that will perform the above functions at minimal capital and operating costs
to the qualifying facilivy.

{b) Coordination and Synchronization. The qualifying facility shall be
responsible for coordination and synchronization of the qualifying
facility's equipment with the utility's electrical systeam, and assumes al)
responaibility for damage that may occur from improper coordination or
synchronization of the generator with the utility’'s systes.

{c) Electrical Characteristics. Single phase generator
interconnections with the utility are permitted at power levels up to 20 KW.
For powar lavels exceeding 20 XW, a three phase balanced interconnecticn
will normally be required. Ffor the purpose of calculating connectad
generation, 1 horsepower equals 1 kilowatt. The qualifying facility shall
interconnect with the utility at the voltage of the available distribution
or the transmission line of the utility for the locality of the
interconnection, and shall utilize one of the standard connections (single
phase, three phase, wye, delta) as approved by the utility.

The utility may reserve the right to require a separate transformation
and/or service for a qualifying facility's generation system, at the
qualifying facility's expense. The qualifying facility shall bond all
neutrals of the gqualifying facility's system to the utility's neutral, and
shall install a separate driven ground with a resistance value which shall
be determined by the utility and bond this ground to the quallfying
facility's system neutral.
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(d) Exceptions. A qualifying facility's genrnerator having a capacity
rating that can:

L. produce power in exceas of 1/2 of the minimum utility customer
requirements of the interconnected distribution or
transmission circuit; or

2, produce power flows apprcaching or exceeding the thermal
capacity of the connected utility distribution or transaission
lines or transformers; or

3. adversely affect the operation of the utility or other utility
customer'’'s voltage, frequency or overcurrent control and
protection devices; or

4. adversely affect the quality of wservice to other utility
customare; or

S. interconnect at voltage levels greater than distribution
voltages,

will require more complex interconnection facilities as desmed necessary by
the utility.

{8) Quality of Service. The qualifying facility's gensrated
slectricity shall meet the following minimum guidelines:

(a) Frequency. The governor control on the prise mover shall be
capable of maintaining the generator output frequency within limits for
loads from no-load up to rated output. The limits for frequency shall be 60
hertz (cycles per second), plus or minus an instantaneous variation of less
than 1%.

{b) Voltage. The regulator control shall be capable of maintaining the
generator output voltage within limits for loads from no-load up to rated
output. The limits for voltage shall be the nominal operating voltage
level, plus or minus 5%.

{c) Harmonics. The ocutput sine wave distortion shall be desmed
acceptable when it doss not have & higher content (root mean square) of
harmonics than the utility's normal harmonic content at the interconnection

int.
po (d) Power Factor. The qualifying facility's generation system shall be
designed, operated and controlled to provide reactive power requirements
from 0.85 lagging to 0.85 leading power factor. Induction generators shall
have static capacitors that provide at lsast 85% of the magnetizing current
requirements of the induction generator field. (Capacitors shall not be so
large as to permit self-excitation of the qualifying facility's generator
field).

{e) DC Generators. Direct current generators say be operated in
parallel with the utility's systam through a synchronous invertor. The
inverter must meet all criteria in these rules.

(9) Metering. The actual metering equipment required, its voltage
rating, number of phases, size, current <transformers, potential
transformers, number of lnputs and assocliated memory is dependant on the
type, size and location of the electric service provided. In situations
where power may flow both in and cut of the qualifying facility's system,
power flowing into the qualifying facility's systeam will be neasured
separately from powar flowing out of the qualifying facility's system.

The utility will provide, at no additional cost to the qualifying
facility, the metering equipment necessary to measurs capacity and energy
deliveries to the qualifying facility. The utility will provide, at the
qualifying facility's expense, the necessary additional metering egquipment
to measure energy deliveries by the qualifying facility to the utility.

(10) Cost Responsibility. The qualifying facility is required to bear
all costs associated with the change-cut, upgrading or addition of
protective devices, transformers, lines, services, meters, switches, and
.associated equipment and devices beyond that which would be required to
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provide normal service to the qualifying facility if the qualifying facility
were & non-generating customer. These costs shall be paid by the qualifying
facility to the utility for all material and labor that is required. Prior
to any work being done by the utility, the utility shall supply the
qualifying facility with a written cost estimate of all its required
materials and labor and an estimate of the date by which construction of the
interconnection will be completed. This esstimate shall be provided to the
qualifying facility within 60 days after the gualifying facility supplies
the utility with its final electrical plans. The utility shall also provide
project timing and feasibility information to the qualifying facility.

{11) Bach utility shall subait to ths Commission, a standard agreement
for interconnection by qualifying facilities as part of thair standard offer
contract or contracts required by Rule 25-17.0832(3).
specific Authority: 366.031, 130.127(2), r.S.

Law Implesented: 366.051, r.s.
Bistory: New 9/4/83, formerly 25-17.87, Amended 10/25/90,

25-17.088 Transaission Service for Qualifying Pacilities.
specific Authoricys 350.127(2), 366.051, r.s.
Law Ilplll‘lt.dt 3“-051. 3“00“3,' 3“!055(3" r.s.
Ristory: New 10/4/85, formarly 25-17.88, Anended 2/3/87, Repealed 10/1%/90.

25-17.0802 Transmission Service Not Required for Self-Sarvice.
specific Authority: 350.127(2), 365.05(1), r.s.
Law Implemented: 366.03(9%), 366.04{3), 366.055(3), P.s.
Eistory: New 10/4/8%, formerly 25~-17.882, Repealed 10/25/90.

25-17.0883 Conditioans Requiring Transmission Service for Self-sarvice.

Public utilities are required to provide transmission and distribution
services to snable a retail customar to transait electrical power generated
at one location to the customer’'s facilities at another location whan the
provision of such service and its associated charges, terms, and other
conditions are not reascnably projected to result in higher cost electric
service to the utility's gensral body of retail and wholesale customers or
adversely affect the adequacy or reliability of electric service to all
customers. The determination of whether transmission service for self
service is likely to result in higher cost electric service may be made
using cost effectiveness msathodology enmployed by the Commission in
evaluating conservation programs of the utility, adjusted as appropriate to
reflect the qualifying facility’s contribution to the utility for standby
service and wheeling charges, other utility program costs, the fact that
qualifying facility self-service performance can be precisely metered and
monitored, and taking into consideration the unique load characteristics of
the gqualifying facility coompared to other conservation programs.
specific Authority: 366.081, 350.127(2), r.S.
Law Isplemented: 366.0%51, P.S.
Eistory: New 10/25/9%0,

25-17.089 Transmissica Service for Qualifying Pacilities.

(1) Upon request by a qualifying facility, each electric utility in Plorida
shall provide, subject to the provisions of submection (3) of this rule,
transmission service to wheel as-available energy or firm snergy and
capacity produced by a Qualifying Pacility from the Qualifying Facility to
another electric utility.

(2) The rates, terms, and conditions for transmission services as
described in subsection (1) and in Rule 25-17,0883 which are provided by an
investor-owned utility shall be those approved by the Pederal Energy
Regulatory Commission.
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(3) An electric utility may deny, curtall, or discontinue transmission
service to a Qualifying Facility on a non- discriminatory basis if the
provision of such service would adversely affect the safety, adequacy,
reliability, or cost of providing electric service to the utility's general
body of retail and wholesale customers.
speacific Authority: 366.051, 350.127(2), Fr.S.

Law Implemented: 366.051, 366.055()), r.s.
Eistory: New 10/25/9%0.

25-17.090 Reserved.

25-17.091 Govarnmantal B0lid Waste Energy and Capacity.
(1) Definitions and Applicability:
(a) "Solid Waste Pacility” means a facility owned or operated by, or on
behalf of, local government, the purpose of which is to dispose of solid
waste, as that term is defined in section 403.703(13), Fla. Sstat. (1988),
and to generate slectricity.
{b) A facility is owned by or operated on behalf of a local government
if the power purchase agresment is between the local government and the
electric utillity.
{¢) A solid waste facility shall include a facility which is mot owned
or operated by a local government but is operated on its behalf. When the
power purchase agreement is betwesn a non-governmental entity and an
slectric utility, the facility is operated by a private entity on bahalf of
a local government if:
1. One or more local governments have entered into a long-term
agreement with the private entity for the disposal of solid
waste for which the local governnents are responsible and that
agreement has a term at least as long as the ters of the
contract for the purchase of energy and capacity from the
facility; and
2. The Commission determines there is no undue risk imposed on
the electric ratespayers of the purchasing utilicy, based ongs
a. The local government's acceptance of responsibility for
the private entity's performance of the power purchase
contract, or

b. Such other factors as the Commission deems appropriate,
including, without limitation, the issuance of bonds by
the local government to finance all, or a substantial
portion, of the costs of the facility; the reliability of
the solid waste technology; and the financial capability
of the private owner and operator.

3. The requirements of subparagraph 2 ehall be satisfied if a
local government described in subparagraph 1 enters into an
agreement with the purchasing utility providing that in the
event of a default by the private entity under the power

. purchase contract, the local government shall perform the
private entity's obligations, or cause them to be performed,
for the remaining term of the contract, and shall not seek to
renegotiate the power purchase contract.

(d) This rule shall apply to all contracts for the purchase of energy
or capacity from solid waste facilities entered into, or renegotiated as
provided in subsection (3), after October 1, 1988.

(2) Except as provided in subsections (3) and (4) of this rule, the
provisions of Rules 25-17.080 - 25~17.08%, Florida Administrative Code, are
applicable to contracts for the purchase of energy and capacity froa a solid
waste facility.

17-57
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{3) Any solid waste facility which has an existing firm energy and
capscity contract in ef{fect before October 1, 1988, shall have a one-time
option to renegotiate that c¢ontract to incorporate any or all of the
provisions of wsubsection (2) and (4) into their contract. This
rensgotiation shall be basad on the unit that the contract was designed to
avoid but applying the most recent Coomission~approved cost estimates of
Rule 25+~17.0832(5)(a), Plorida Administrative Code, for the same unit type
and in-service year to determine the utility's value of avoided capacity
over the remaining term of the contract.

(&) Because section 377.709(4), TFla. Stat., requirss the local
government to refund early capacity payments should a solid wasze facility
be abandoned, closed down or rendered illegal, a utility say not require
risk-related guarantees as required in Rule 25-17.0832, paragraph (2)(c},
{21¢(d), (3)(e)B, and (3)(f£)1. However, at its option, & solid waste
facility may provide auch risk related guarantes.

{(S5) Nothing in this rule shall preciude § solid waste facility from
electing advance capacity payments authorized pursuapt to section
377.709(3)(b), F.S5., which advanced capacity payments shall be in lieu of
firm capacity payments cotherwise authorized pursuant to this rule and Rule
25-17.0832, P.A.C. The provisions of subsection (4) are applicable to solid
waste facilities slecting advanced capacity payments.

Specific Authority: 350.127(2), 377.70%(5), P.8.
Law Implemented: 366.051, 366.055(3), 377.709, P.S.
Bistory: MNew 8/8/85, formerly 25-17.91, Ameuded 4/26/89%, 10/25/90.
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2ND CASE of Level 1 printed in FULL format.

In Re: Petition of Polk Power Partners for a Declaratory
Statement Regarding Eligibility for Standard Offer Contracts

DOCKET NO. 920556-EQ; ORDER NC. PSC-92-0683-DS-EQ
Florida Public Service Commission
1992 Fla. PUC LEXIS 1076; 92 FPSC 7:388
July 21, 1992

PANEL:
(*1]

The following Commissioners participated in the disposition of this matter:
THOMAS M. BEARD, Chairman; BETTY EASLEY; J. TERRY DEASON; SUSAN F. CLARK; LUIS
J. LAUREDC

OPINION:
ORDER GRANTING DECLARATORY STATEMENT IN THE NEGATIVE

BY THE COMMISSION:
BACKGROUND

By petition filed May 28, 1952, Polk Power Partners, L.P. ("Polk") has asked
for a declaratory statement that Polk Power Partners may sell additional )
capacity from a qualifying cogeneration facility wvia a standard cffer contract,
where the project's total net generating capacity exceeds 75 megawatts (MW) and
where the contemplated standard offer contract provides for committed capacity
of less than 75 MW.

Though acknowledging that Rule 25-17.0832(3}{(a), F.A.C. provides for
standard offer contracts inveolving "small qualifying facilities less than 75
megawatts. ", Polk theorizes an ambiguity as to whether the 75 megawatt cap
speaks to the total net generating capacity nl of the QF, as defined at 18
C.F.R. 292.202 (g) (1990) of the FERC rules implementing PURPA, or the committed
capacity which the qualifying facility has contractually committed to deliver on
a firm basis to the purchasing utility. It is the latter definition [+2]
alone which would be consistent with the declaratory statement petitioned for by
Polk.

nl Total net generating capacity, or "Useful power ocutput" of a cogeneration
facility means the electric or mechanical energy made available for use
exclusive of any such energy used in the power production process.

DISCUSSION

We grant Polk Power Partners' Petition for Declaratory Statement, albeit in
the negative.

The mere allegation at p. 8 of the Petition that

EXHIBIT
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A QF with a total net generating capacity cof 95 MW that sells only 70 MW to a
purchasing utility is frequently referred to as a 70 MW QF

is hardly sufficient to create authentic ambiguity in this matter in view of
the context in which the operable standard cffer rule appears. Not only Rule
25-7.0832(3) (a), previously cited, but alsc Rule 25-17.08B32(2) states that

Negotiated contracts shall not be evaluated against an aveided unit in a
standard offer contract, thus preserving the standard offer for small qualifying
facilities as described in subsection {3} [e.s.]

All of the language in both rule sections relating the 75 MW cap to the goal
of preserving the standard cffar for small gqualifying facilities would [*31]
be rendered nugatory by the declaratory statement petitioned for by Polk.

If "committed" capacity, rather than total net generating capacity were the
measure by which to calculate the 75 MW cap, QF's of any size could participate
in standard offer contracts, contrary to the clear intent of the rules to
preserve such participation for small QF's. It is a fundamental principle of
statutory construction that statutes are not to be construed in such a manner as
to render them meaningless, and that principle should govern the interpretation
of rules as well.

Accordingly, we decline Polk's Petition to issue the statement requested. We
state instead that the 75 MW cap referenced in Rule 25-17.0832(3) (a) refers to
the total net generating capacity of the QF.

In view of the above, it is

ORDERED by the Florida Public Service Commission that Polk Power Partner's
Petition for Declaratory Statement is granted in the negative. It ig further

ORDERED that this docket is closed.

By Order of the Florida Public Service Commission this 21st day of July,
1s882.
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1ST CASE of Level 1 printed in FULL format.

In Re: Joint Petition for Approval of Standard Offer
Contracts of FLORIDA POWER CORPORATION and AUBURNDALE POWER
PARTNERS, LIMITED PARTNERSHIP

DOCKET NO. 940819-EQ; ORDER NO. PSC-94-1306-FOF-EQ
Florida Public Service Commission
94 FPSC 10:375

October 24, 1994

PANEL:
[*1]

The following Commissioners participated in the disposition of this matter:
J. TERRY DEASCN, Chairman, SUSAN F. CLARK, JOE GARCIA, JULIA L. JOHNSON, DIANE
K. KIESLING

CPINION:
NOTICE OF PROPOSED AGENCY ACTION ORDER APPROVING CONTRACT MODIFICATIONS

BY THE COMMISSION:

NOTICE IS HEREBY GIVEN by the Florida Public Service Commission that the
action discussed herein is preliminary in nature and will become final unless a
person whose interests are substantially affected files a petiticn for a formal
proceeding, pursuant te Rule 25-22.029, Florida Administrative Code.

By Order No. 21947, issued September 27, 1983, we approved a standard offer
contract between Florida Power Corporation (FPC} and the Sun Bank of Tampa Bay
{(Sun Bank) for 8.5 MW of capacity generated by a wood waste burning cogeneration
unit in Jefferson County. In Order No. 21948, a companiocn order issued that
same date, we approved a standard offer contract between FPC and Sun Bank for
7.969 MW of capacity generated by a similar unit in Madison County.

Both standard offer contracts contained provisions that permitted assignment
of the contracts with FPC's prior written approval, and in fact Sun Bank had
[*2] already assigned both standard offer contracts to LFC Corporation (LFC)
on April 14, 1989. Both standard cffer contracts alsc contemplated a cne-time
adjustment of committed capacity; and on December 18, 1992, LFC increased the
committed capacity for the Madison facility from 7.96% MW to 8.5 MW. The
combined committed capacity of the facilities is now 17 MW. The facilities have
been operational since 19%0.

The standard offer contracts were assigned again by LFC to Auburndale Power
Partners, Limited Partnership (Auburndale) in a "Consent and Agreement”
(Consent), executed by LFC, FPC and Auburndale on April 18, 1594. By the terms
of the Consent, Auburndale would generate the firm capacity and energy committed
by LFC's standard offer contracts from Auburndale's own existing 150 MW natural
gas fired cogeneration facility in Peolk County, not from LFC's existing wood
waste burning cogeneration facilities in Madison and Jefferson Counties.

EXHIBIT
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Auburndale already pians to sell 114 MW of firm capacity to FPC pursuant to a
negotiated contract that we approved in Order No. 24634, Docket No. 310401-EQ,
issued July 1, 1991. The Consent also provided that FPC could curtail energy
purchases from [*3] Buburndaie under certain circumstances. If the Consent
is approved, LFC plans to discontinue operations at the Madison and Jefferson
County facilities.

On August 5, 1994, Auburndale and FPC filed this Joint Petition for Expedited
Approval of Contract Modifications. 1In the joint petition the parties have
asked us to confirm that the standard offer contracts as modified continue to
qualify for cost recovery and are not subject to the provisions of the
Commission's current Rule 25-17.0832(3} {(a}, whichh limits the availability of
Standard Offer Contracts to Qualified Cogeneration Facilities (QF} under 75 MW.
The modifications in question include: LFC's assignment of the standard offer
contracts to Auburndale; a change in location and facilities from LFC's plants
in Madison and Jefferson counties to Auburndale's natural gas fired plant in
Auburndale; and, curtailment provisions that permit FPC to reduce energy
purchases from Auburndale during certain periods when FPC's load is reduced.

At our September 20, 1994 Agenda Conference we addressed four substantive
issues raised by the joint petition:

1) Is LFC's assignment of its standard offer contracts with Florida Power

Corporation f*4] to Auburndale Power Partners contemplated by the terms of
those contracts?

2) Is the change in location from the existing LFC facilities in Madison and
Jefferson counties to the Auburndale facility in Polk county, Florida
contemplated pursuant to the original standard offer contracts?

3) Are the agreed upon "Off-Peak Curtailment Periods" as defined in the
Consent and Agreement between Auburndale, FPC, and LFC contemplated pursuant to
Sections 5(a) and 5{c) of LFC's original standard offer contract?

4) Should the joint petition for approval of contract modifications be
approved?

Our decision on those issues is memcrialized below.
The Assignment

The standard cffer contracts in question specifically provide for assignment
with the prior written approval of FPC. This reguirement was met when LFC,
Auburndale, and FPC entered intec the Consent and Agreement. The Consent
assigned the responsibility of generating the power and the rights and benefits
of the standard offer contracts to Auburndale. By an amendment to the Consent,
LFC has retained its original obligations to FPC. Upon consideration we find
that this type of assignment was contemplated in the original standard [*5]
offer contracts that were approved by the Commission in Order Nos. 21947 and
21948. Therefore, no further Commission approval is required.

The Change in Facilities and Location

While the terms of the standard offer contracts provided for assignment, the

PEC10607
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terms of the contracts did not provide for a change in location and facilities
from the existing woodburning facilities in Madison and Jefferson counties to
the Auburndale natural gas facility in Polk county.

As the name implies, a standard offer contract is just that, an
"of f-the-shelf" offering that has certain blank terms to be filled in when a
particular QF executes the contract. Those terms include the name of the QF,
the effective date of the contract, the location of the facility, the size of
the facility, the term of the contract, the committed capacity, the in-service
date, and the capacity payment option. Once the blanks are filled in and the
standard offer is signed, those terms are not subject to negotiation or
modification unless the contracts specifically provide for the modification.

Auburndale and FPC suggest that the change in location is a minor
modification, because the location was originally left blank [*6] in the
standard offer contract. The location provigion of a standard offer contract is
left blank because the utility does not know the location or type of a facility
when it publishes its standard offer contract tariff. The fact that this
information was not specified by the utility before the standard offer was
executed does not mean that the information is insignificant and can be changed
at will. It means that at the outset the cogenerator has the flexibility and
the responsibility to provide the location informaticn so that the purchasing
utility can, from that point on, manage its purchased power contracts and plan
its system accordingly. The changes in location and facilities significantly
modify the project that was the subject of the original standard offers. We
must evaluate the current effect of these changes on the ratepayers.

FPC indicated that the current LFC standard offer contracts are more
expensive than FPC's current avoided costs by approximately $ 20 million. FPC's
analysis of the benefits of the proposed changes shows a net present value
benefit of approximately $ 12 million compared to the original standard offers.
Auburndale and FPC state in [*7] their joint petition that the "new location
will reduce line loss incurred in the transmission of power to the load center,
provide greater reliability as the transmission distance will be significantly
shortened, and increase FPC's opportunity for purchase of bargain and emergency
power from the non-peninsular Florida System." At the Agenda Conference, FPC
indicated that the majority of the $ 12 million benefit was the result of
replacing expensive as-available energy with less expensive firm energy. We
believe that in this instance there are significant benefits to be gained by
FPC's ratepayers, and accordingly we approve the modification.

Curtailment

Section 4{d) of the Consent and Agreement defines "Off-Peak Curtailment
Periods" as the off-peak hours, 12:00 a.m. to 6:00 a.m, for certain months of
the year. These are the "{t]imes the Company shall be deemed unable to accept
energy and capacity deliveries". This section relieves FPC of the obligation to
purchase excess as-available energy which may not be economical.

Sectiocn 5 of LFC's standard offer contract reads as follows:
During the term of this agreement, QF agrees to:

{a) Provide The Company prior to Octocber 1 of [*8] each calendar year an
estimate of the amount of electricity generated by the Facility and delivered to
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The Company for each month of the following calendar year, including the time,
duration and magnitude of ar.y planned outages cor reductiens in capacity;

(b) Promptly update the yearly generation schedule and maintenance schedule
as and when any changes may be determined necessary;

{c) Coordinate its scheduled Facility outages with The Company:

(d) Comply with reasonable requirements of The Company regarding day-to-day
or hour-by-hour communications between the parties relative to the performance
of this Agreement; and

(e) Adjust reactive power flow in the interconnection so as to remain within
the range of 85% leading to 85% lagging power factor.

Section 5 of the standard offer requires that the QF and the utility
coordinate planned outages of the QF so the utility can manage its system.
Typically, planned outages are for maintenance purposes for the QF. They are
not to relieve minimum load problems of the utility. The "Off-Peak Curtailment
Periods" provision in the Consent are intended to relieve minimum load problems
that FPC contends exist, to avoid economic penalties [*9] asgociated with the
continuing purchase of as-available energy during off-peak hours. The "Off-Peak
Curtailment Periods" provision is a modification to the terms of the original
standard offer contract that is not provided for in the contract.

Having said that, we do believe the parties have adequately demonstrated that
the new curtailment provisions will provide FPC the opportunity to avoid the
continuing purchase of as-available energy during off-peak hours, and thus, like
the change in location and facilities, will provide benefits to FPC's
ratepayers. We therefore approve the curtailment provisions. We view the
question of whether current Rule 25-17.0832(3} {(a}), Florida Administrative Code
applies to these contracts as modified to be moot.

It is, therefore,

ORDERED by the Florida Public Service Commission that the Joint Petition for
Expedited Approval of Contract Modifications of Florida Power Corporation and
Auburndale Power Partners, Limited Partnership is approved for purposes of cost
recovery. It is further

ORDERED that this Order shall become final and this docket shall be closed
unless an appropriate petition for formal proceedings is received by the
Division of Records [*10] and Reporting, 101 East Gaines Street, Tallahassee,
Florida 32399-0870, by the close of business on the date indicated in the Notice
of Further Proceedings or Judicial Review.

By ORDER of the Florida Public Service Commission, this 24th day of Gctcober,
1594.

Chairman Deason and Commissioner Clark concur in the Commission's decision
that the proposed modifications to the standard offer contracts are beneficial
to FPC and its ratepayers and should be approved. They do not believe that it
is necessary to decide whether the modifications were contemplated in the
original contracts.
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1992 Fla. PUC LEXIS 1549 printed in FULL format.

In re: Petition for Authority for Florida Power Corporation
to Refuse all Standard Offer Contracts Except that submitted
by Panda Kathleen, L.P.

DOCKET NO. 911142-EQ; ORDER NO. PSC-92-1202-FOF-EQ
Florida Public Service Commisgion
1992 Fla. PUC LEXIS 1549; 92 FPSC 10:556
QOctober 22, 1992

PANEL:
[*1)

The following Commissioners participated in the disposition of this matter:
THOMAS M. BEARD, chairman; SUSAN F. CLARK; J. TERRY DEASON; BETTY EASLEY; LUIS
J. LAUREDO

OPINION:
ORDER GRANTING PETITION FOR AUTHORITY FOR FLORIDA POWER CORPORATION TO REFUSE
ALL STANDARD OFFER CONTRACTS EXCEPT THAT SUBMITTED BY PANDA KATHLEEN, L.P.

BY THE COMMISSION:
CASE BACKGROUND

In Docket No. 910004-EU, the Commission determined that FPC's avoided unit
for its standard offer contract was a 1997 combustion turbine. The standard
offer subscription limit was set at 80 MW, with an effective date of September
20, 1991.

FPC conducted a two week “"open season” from September 20, 1991, to October 4,
1991, during which potential providers were to submit standard offer contracts
for evaluation. FPC received nine contracts during its "open season” and one
contract after the "open season" concluded. On November 1%, 1991, FPC
petitioned the Commission for authority to reject the first standard offer
contract it had received on September 20, 1991, from Noah IV GP, Incorporated
(Noah 1IV). Subsequently, on November 26, 1991, FPC filed a petition with the
Commission for authority to refuse all standard offer contracts [*2] except
the one submitted by Panda Kathleen L.P. This petition alsc included rejection
of Noah IV's contract. The two petitions have been combined into this single
docket, Docket No. 911142-EQ.

On December 13, 1991, Noah IV and Ark Energy, Incorporated (Ark), jointly
filed an Answer and Cross-Petition to FPC's petition. 1In the petition, Noah IV
and Ark requested the Commission to reject FPC's petition and either (1} order
FPC to execute the standard offer contract submitted by Noah IV to FPC or (2)
set the matter for hearing. Subsequently, counsel for Neoah IV and Ark agreed to
permit the petition by FPC to be treated as a Proposed Agency Action. At the
February 18, 1992, agenda conference, the Commission voted unanimously to
approve the staff recommendation to approve FPC's petition, but to keep the
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standard offer open until the remaining 5.1 MW are subscribed.

Noah IV and Ark timely filed a protest to the Notice of Proposed Agency
BAction. A hearing was held on the matter on June 29, 1992. All parties
submitted post hearing filings. In addition to its forty two page brief,
ARK/NOAH IV submitted forty proposed Findings of Fact. Recommendations for
ruljings on each specific ([*3} Finding of Fact are included in this Order as
Attachment I. ARK/NOAH IV also submitted 11 proposed Conclusions of Law. We
believe these conclusions are redundant in the context of a case heard by the
agency head with an explicitly defined Issue List, Post Hearing briefs and a
Final Order to be prepared after considering staff recommendations on the
enumerated legal, policy and factual issues. This agency is under no legal duty
to address each proposed conclusion in this setting. Therefore, we make no
rulings on the 11 proposed Conclusions of Law submitted by ARK/NORH IV.

We find that Commission rules do not reguire a "firgt-in-time, first-in-line"
prioritization of standard offer contracts submitted to a utility. Rule
25-17.0832(d)3 does allow other methods of prioritizing contracts.

The pertinent portion of rule reads:

"Within sixty days of receipt of a signed standard offer contract, the
utility shall either accept and sign the contract and return it within five days
to the gqualifying facility or petition the Commission not to accept the contract
and provide justification for the refusal. Such petitions may be based on:

1. a reasonable allegation by the utility that acceptance [*4] of the
standard coffer will exceed the subscription limit of the avoided unit or units;
or

2. material evidence that because the qualifying facility is not financially
or technically viable, it is unlikely that the committed capacity and energy
would be made available to the utility by the date specified in the standard
cffer." (emphasis added)

We believe that had the commission intended these two criteria to be
exclusive, the words "may only" or "shall only"” would appear in the place of the
word "may”. In reviewing the legislative history of the rule, we are
unpersuaded that the Commission intended that these two explicit criteria were
intended to be exclusive. The record is devoid of evidence suggesting the
commission congidered the possibility of an immediate over-subscription of a
standard offer contract or of simultaneous delivery to the utility or of a
"first day gqueue" as experienced by Florida Power and Light Company and
referenced in testimony in this proceeding. Morecver, the deletion of one
proposed explicit basis for petitioning the Commission (a change in the
utilities generation expansion plan) from the proposed rule should not be
construed to eliminate every possible [*5] reasonable method of evaluating
standard offer contracts. 1In the instant case, Florida Power Corporation acted
in the best interests of the ratepayers to select the contract which after a
comparative evaluation was deemed by FPC to be the best available. We find that
this action is consistent with the language of Rule 25-17.0832(3)(d), F.A.C.

We find that Florida Power Corporation did not violate its tariff by either
petitioning for the Commiasicn's authority to reject NOAH IV's standard coffer
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contract on the basis of a comparative evaluation or by executing the standard
offer contract delivered to FPC by Panda Kathleen on October 4, 1991.

Rule 25-17.0832 is incorporated by reference in FPC's standard offer tariff.
The subject of "evaluation criteria™ is not explicitly spoken to in the tariff.
Any violation of the tariff is predicated on a violation of Rule 25-17.0832,
F.A.C. BSince we have determined that FPC's actions were consistent with the
requirements of Rule 25-17.0832, F.A.C., no violation of FPC'g tariff occurred.

Additionally, as recognized by Ark witness James Freeman, standard offer
contracts are a unique type of tariff. Rather than selling products or services
[*6) for an established price/rate, the standard offer tariff defines the
terms of a utility purchase of products or services. We believe that standard
offer contracts are published as tariffs as a matter of administrative
convenience and are not subject to the same type scrutiny as a utility's offers
to provide service. Therefore, we find that FPC did not violate its tariff by
either petitioning for the Commission's authority to reject NOARH IV's standard
offer contract on the basie of a comparative evaluation or by executing the
standard offer contract delivered to FPC by Panda Kathleen on October 4, 1991.

We find that ARK/NOAH IV did not waive its right to object to Florida Power's
evaluation process by failing to notify Staff, other respondents to the standard
offer or Florida Power of Ark/Noah's position that a first-in-time acceptance
was required. Prior to the Petition to Reject Standard Offer Contracts filed by
FPC, ARK/NOAH IV had no clear point of entry to a Section 120.57, Florida
Statutes proceeding to exercise its rights. ARK/NOAH IV were under no duty to
protest FPC's chosen procedure until they were afforded a point of entry by the
Commission to do so.

Rule 25-17.0832, [*7]) F.A.C., does not purport to give individual parties
the right to object to the evaluation method utilized by a utility in evaluating
standard offer contractse. Thus, ARK/NOAH could not waive a right that it never
had in the first place. ARK/NOAH were under no duty to protest FPC's chosen
procedure until they were afforded a point of entry to a proceeding pursuant to
Section 120.57, Florida Statutes. In protesting the Notice of Proposed Agency
Action entered in this docket ARK did what the law required.

We find that as of November 19, 1991, ARK/NOAH IV's Lake County Cogeneration
Project wae technically viable with respect to fuel transportation capability.

On June 20, 1991, a $ 10,000 reservation deposit was made to reserve pipeline
capacity for the Ark/Noah project and other Ark projects on Florida Gas
Transmission's Phase III expansion. Evidently, this fact was not communicated
to FPC when Ark/Noah filed its standard offer acceptance or when asked for
additional information by FPC. In addition, another pipeline is projected to be
constructed in Florida that could provide gas transportation for the project.
Since the ARK/NOAH project will have dual fuel capability, it could [*8] use
another fuel as a "bridge" measure between its in-service date and the
availability of additional pipeline capacity. Therefore, we find that the
Ark/Noah project appears to be technically viable with respect to fuel
tranasportation capability.

We find that sufficient information was not provided to FPC to determine the
technical viability of the proposed thermal host for ARK/NOAH IV's Lake County
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Cogeneration Project.

Ark/Noah's witness Malenius argues, in part, that viability with respect to
the thermal host is assured based on the following: (1) there is sufficient
lead time for a competent QF developer to construct such a project; (2} Ark
Energy's financial strength and established experience; and (3) Ark is presently
developing a similar facility (the Mulberry Facility). However, these facts,
which are very general in nature, do not establish the viability of the thermal
host for the specific project proposed by Ark/NKoah in this proceeding.

On October 11, 1991, FPC sent a questionnaire to seven entities who had
submitted standard offer contracts during the open season. This questionnaire,
among other things, asked the proposer to describe the level of commitment from
[*9] the steam uger, including whether it is an existing, ongoing enterprise
and whether the steam user has an ownership interest in the project. The
questionnaire also asked for copies of commitments by the steam user on behalf
of the project. 1In response to this specific request, Ark referred to
Attachment "H" of its September 21 [s8ic], 1991, standard offer submittal to FPC.
Attachment "H" of Ark's standard offer submittal has not been offered into
evidence in this proceeding, but FPC assigned a score of minus 1 (Poor) to the
category entitled "Host™ in ite comparative evaluation of the project.

In a letter to Thomas Wetherington of FPC, dated November 5, 1991, William
Siderewicz of Ark Energy briefly discusses the possibility of marketing its CO2
product to a wholesaler, who, in turn, will disgtribute the C02 product to end
ugers. Item 3 of that letter states, in part, "A copy of Carbonic Industries,
1990 annual report and recent communication regarding our working relationship
is attached."” We make the following three cbservations with regard to this
‘information:

(1) the 1990 annual report of Carbonic Industries does not provide specific
technical information to assess the viability [*10] of any specific thermal
host;

(2) the one-page brief letter from David Fike of Carbonic Industries to
William Siderewicz of Ark Energy provides almost no information on the purported
"working relationship” between the two entities;

(3} the information provided does not constitute any kind of commitment to
purchase the CO2 output.

Therefore, we find that sufficient information was not provided to FPC to
establish technical viability of the proposed thermal host.

We find that as of November 19, 1991, ARK/NOAH IV's Lake County Cogeneration
project did not have the highest likelihood of success relative to the other
proposals received by Florida Power Corporation.

Although ARK/NOAH's witnesses testified that FPC'e comparative evaluation
system was unfair, no alternate weighting and ranking system was introduced into
the record showing that the NOAH IV project would have the highest likelihood of
success. The fairness and/or reasonableness of FPC's comparative evaluation
procedure is not one of the issues that have been raised in this proceeding.
However, we believe that the criteria used to evaluate the various proposals

865



Page 7
1992 Fla. PUC LEXIS 1549, *10; 92 FPSC 10 LEXSEE

were valid, reasonable and fairly applied. Exhibit 1 contains [*11} the
ranking criteria, ranking methodology, and the results of FPC's evaluation.

Baged on our decisions in the above issues, the remainder of the issues
raised in this proceeding are rendered moot.

In consideration of the foregoing, it is

ORDERED by the Florida Public Service Commission that Florida Power
Corporation's Petition for authority to reject all standard offer contracts
except that submitted by Panda Kathleen, L.P. is GRANTED. It is further

ORDERED that thies docket shall be closed.

By ORDER of the Florida Public Service Commission this 22nd day of October,
19%52.

ATTACHMENT 1
SPECIFIC RULINGS ON ARK/NOAH'S PROPOSED FINDINGS OF FACT

1. ©Nothing in the Commission's standard offer rule addresses the comparative
evaluation/open season procedure followed by Florida Power Corporation ("Florida
Power") in this proceeding. ([Rule 25-17.-832, F.A.C. (1991)])

RULING: Rejected as a Conclusion of Law and not a Finding of Fact.

2. Nothing in the pre-adoption history of the standard offer rule supports
the use of a comparative evaluation/open season procedure for executing standard
offer contracts. [ARK/NOARH Exhibit 3; Tr. 313 line 25- Tr. 317 line 3, esp. p.
316, [*12] lines 15-16]

RULING: Rejected as a Conclueion of Law and not a Finding of Fact.

3. At hearing, Florida Power introduced no evidence that the pre-adoption
history of the standard offer rule supports use of a comparative evaluation/open
geagon approach. [Tr. 12, line 11 - Tr. 142, line 2; Tr. 554, line 13 - Tr.
593, line 11].

RULING: Rejected as unnecessary to decide the factual matters at issue in
this case.

4. At the September 18, 1990 agenda conference, the Commission voted to
adopt Rule 25-17.0832. At that conference, prior to their vote, Commission
membere were advised by staff that the rule was structured so that standard
offer contracts would be handled on a "first in line" basis. [ARK/NOAH Exhibit
3, Doc. 9, at 495-50)

RULING: Accepted and incorporated with the clarification that the exchange
was between Chairman Wilson and Ms. Harvey; and was not sworn testimony in any

proceeding.

S. Prior to adoption of the rule, members of the Commission considered
establishing three criteria for rejecting a standard offer contract, then

8E0



Page 8
1992 Fla. PUC LEXIS 1549, *12; 92 FPSC 10 LEXSEE

reduced the criteria to the two now contained in Rule 25-17.0832(3). [ARK/NOAH
Exhibit 3, Doc. 5, pp. 93-103].

RULING: Accepted [*13] and incorporated with the clarification that the
criteria are not exclusive.

6. The conversation with Jennifer Harvey described by Florida Power at
hearing was informal, not noticed, and entirely off the record. [Tr. 66, line
17 - Tr. 67, line 8].

RULING: Rejected as unnecessary to decide the matters at issue in the
proceeding.

7. ARK/NOAH were the first to accept Florida Power's standard offer to
purchase firm capacity and energy from a QF. [Tr. 21, lines 18-1%; FPC Exhibit
1, pp. 19,30)

RULING: Accepted and incorporated.

8. ARK/NOAH were the only QF to accept Florida Power's standard offer tariff
on September 20, 1991, and no other QF accepted until September 26, 1991. ({Tr.
21, lines 18-19; FPC Exhibit 1, pp. 19,30]

RULING: Accepted and incorporated, with the clarification that ARK/NOAH were
the first to file documents responsive to the tariff.

9. At hearing Florida Power introduced no evidence to demonstrate that the
ARK/NOAH project was not viable. [Tr. 12, line 11 - Tr. 142, line 2; Tr. 554,
line 13 - Tr. 593, line 11).

RULING: Rejected as unsupported by the evidence, FPC expressed concerns about
the viability of the steam host which could affect [*14] the viability of the
project. However, the evidence neither proves nor disproves the viability of
the project.

10. At hearing Florida Power's witness conceded that had the ARK/NOAH
project been the only project under consideration, he did not know whether he

would have petitioned to reject. [Tr. 26, line 10 - Tr. 27, line 2]

RULING: Rejected. At one point in his testimony he did not know. On
redirect he indicated that FPC would have petitioned to reject the contract.

11. At hearing, Florida Power's witness admitted that Florida Power "would
have had a difficult time” in proving that ARK/NOAH could not bring their
preject on line in five years. (Tr. 31, lines 15-24]

RULING: Accepted and incorporated.

12. Florida Power's witness admitted that it is possible to build a facility
such as ARK/NOAH's Lake County cogeneration facility. [Tr. 30, lines 17-18].

RULING: Accepted and incorporated.

13. Under Florida Power's comparative evaluation analysis, ARK/NOAH were
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rated "very good” as a developer [Tr. 137, lines 24-25].
RULING: Accepted and incorporated.

14. The ARK/NOARH project was rated as "good" or "very good" on 7 of 8
viability-related criteria. ([Tr. [*15) 138, line 6 - Tr. 139, line 12; FPC
Exhibit 1, p. 19]

RULING: Accepted and incorporated.

15, The ARK/NOAH project was ranked fourth overall under Florida Power's
comparative evaluation. [Tr. 26, lines 7-8; FPC Exhibit 1, p. 19].

RULING: Accepted and incorporated.

16. As of November 19, 1991, the ARK/NOAH Lake County Cogeneration project
wasgs a viable project. [Tr. 540, line 1 - Tr. 541, line 10; Tr. 184, line 11 -
Tr. 186, line 9].

RULING: Rejected as unsupported by the greater weight of the evidence. FPC
had concerns about the security of the steam host. ([Tr. 556-557; page 22, FPC
Exhibit 1). The viability of the steam host could affect the viability of the
project.

17. ARK Energy, through Polk Power Partners, L.P., is also developing the
Mulberry Cogeneration Facility, a cogeneration facility in Polk County, Florida,
that is nearly identical to the Lake County Cogeneration Facility being
developed by ARK/NOAH. |[Tr. 535, lines 3-14].

RULING: Rejected as irrelevant.

18. The Mulberry Cogeneration Facility is approximately on schedule. ([Tr.
535, lines 15-16; Tr. 538, line 18 - Tr. 539, line 4]. '

RULING: Rejected as irrelevant.

19. Florida Power's [*16] standard offer tariff, Sheets Nos. 9.500
through 9.900, was required to be filed on September &, 1991. [PSC Order No.
24989, p. 70, 73].

RULING: Accepted and incorporated.

20. Florida Power's standard offer tariff did not mention a comparative
evaluation/open season process. [Tr. 34, line 5 - Tr. 35, line 3]

RULING: Accepted with the modification that FPC's standard offer tariff does
not mention any evaluation method.

21, Florida Power's standard offer tariff was approved on September 12,
1991, and became effective on September 20, 1991. [Tr. 33, lines 4-6; FPC
Exhibit 1, Section X, Memo from R. D. Dolan to File: See Tr. 72, lines 9-12]

RULING: Accepted and incorporated.

8€S
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22. Florida Power's comparative evaluation/open season process was never
reviewed or approved by the Commission. [Tr. 34, line 5 - Tr. 35, line 3)

RULING: Accepted with the clarification that prior approval of the
comparative evaluation/open season wae not required under the rule and by our
decision in this matter is explicitly approved.

23. ARK/NOAH accepted the standard offer tariff at 7:35 a.m. on September
20, 1991 by hand-delivery of a completed standard offer contract to Florida
[(*17] Power in St. Petersburg, Florida. [Tr. 464, lines 10-13].

RULING: Accepted and incorporated.

24. Once RRK/NOAH accepted Florida Power's standard offer contract on
September 20, only 10 MW remained to be subscribed, under the Commission's rule
and the terms of Florida Power's tariff. [FPC Exhibit 1, Standard Offer
Contract Tariff, Original Reissue Sheets Nos. 9.511 and 9.710]}

RULING: Rejected as a Conclusion of Law, however we accepted as fact that
ARK/NOAH offered to provide 70 MW of the 80 MW subscription limit.

25. ARK/NOAH contacted Florida Power prior to the standard offer contract's
effective date, and inguired where to file the contract and how early the office
would open on September 20. [Tr. 463, line 18 - Tr. 464, line 3; Tr. 502, line
25 - Tr. 503, line 9].

RULING: Accepted and incorporated.

26. As of November 19, 1991, ample capacity remained in FGT's Phase III
pipeline expansion to serve ARK/NOAH's fuel requirements. [Tr. 437, 541, line
19 - Tr. 542, line 8]

RULING: Accepted and incorporated.

27. On June 20, 1991 the appropriate reservation deposit was made on behalf
of ARK to reserve Phase III capacity for the ARK/NOAH project and other [*18]
ARK projects in Florida. ([Tr. 441, lines 11-12])

RULING: Accepted and incorporated.

28. ARK/NOAH have numerous options available to it for fuel supply in 1997,
[Tr. 188, lines 2-11; Tr. 437, line 14 - Tr. 438, line 2; Tr. 542, line 14 - Tr.
543, line 1].

RULING: Rejected to the extent that numerous is too indefinite.

29. ARK/NOAH's cogeneration facility will have dual fuel capability, so if
necessary, ARK/NOAH will use an alternative fuel as a bridge measure. ([Tr. 188,
lines 6-11; Tr. 437, line 20 - Tr. 438, line 22; Tr. 542, line 20 - Tr. 543,
line 1}.

RULING: Accepted and incorporated.

30. Florida Power rated ARK/NOAH's Lake County project "good" with respect
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to fuel transportation. [FPC Exhibit 1, p. 19,25].
RULING: Accepted and incorporated.

31. Liquid carbon dioxide plants are widely recognized as viable thermal
hosts for qualifying cogeneration facilities. [Tr. 535, line 19 - 536, line 3].

RULING: Accepted and incorporated without the word "widely."

32. Florida Power itself has sought and obtained approval of a negotiated
contract for a cogeneration facility with a carbon dioxide plant as its thermal
host. [Tr. 189, line 21 - Tr. 194, [*19] line 2].

RULING: Accepted and incorporated.

33. The Florida Power plant referred to in the above Proposed Finding of
Fact is scheduled to be built in less than half the time available toc ARK/NOAH
for the Lake County project. [Tr. 192, line 16 - Tr. 193, line 13; Tr. 543,
line 17 - Tr. 544, line 10]

RULING: Accepted and incorporated.

34. Florida Power produced no evidence that the plant referred to in
Proposed Finding 32 will be unable to come on line because of lack of a CO2
thermal host. (Tr. 97, line 18 - Tr. 98, line 11].

RULING: Rejected as irrelevant.

35. The sum total of Florida Power's allegation that ARK/NOAH's project is
not viable is Florida Power's subjective rating of the project as "poor" with
respect to thermal hoet, because of the absence of a letter of intent to
construct the €02 plant, and undocumented "doubts" concerning ARK/NOAH's ability
to access the C02 market. [FPC Exhibit 1, p. 22; Tr. 97, lines 7-18].

RULING: Rejected as argument rather than a finding of fact.

36. ARK/NOAH have a ready market for the carbon dioxide produced at its Lake
County Facility, and has already granted a "right of first refusal" to a CO2
marketer. [Tr. [(*20] 546, line 14-24)

RULING: Rejected as unsupported by the evidence of record.

37. Florida Power never formally advised potential QF's of its comparative
evaluation/open season. [Tr. 119, line 6 - Tr. 123, line 14]

RULING: Rejected. The term "formally™ is not adequately defined.

38. Florida Power's evaluation and scoring criteria never made a part of the
record of Docket No. 910004-EU.

RULING: Rejected as irrelevant, based on our determination that the open
season was proper under the rule.

39. ARK/NOAH had no communication with Panda Kathleen prior to filing its

0
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acceptance of the standard offer contract. [Tr. 152, line 18 - Tr. 153, line
20]

RULING: Accepted and incorporated.
40. Panda made its decision when to file baged on the representations of
Florida Power and allegedly others, but not on any representations or

communication by ARK/NOAH. [Tr. 152, line 18 - Tr. 153, line 20]

RULING: Accepted and incorporated.
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susstany: The Federal Energy
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power from and sell electric power to
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exemption of qualifying facilities from
certain federal and State regulation.
Impiementation of these rules is
reserved to State regulatory suthorities
and nonregulated electric utllities.
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Bernard Chew. Office of Electric Power

Reguisuon. Federal Energy Regulatory

. Comnussion. 825 North Capitoi Sowet. NE.

Washington. D.C. 20426, 2023780284
SUPPLEMENTARY INFORMATION
lasyed February 16, 1880

Section 210 of the Public Utility
Regulatory Policies Act of 1978 (PURPA)
requires the Federal Energy Regulatory
Commission {Commission) to prescribe
rules as the Commission deurminﬁn:n
necessary {0 ancourage cogenera
and small power production. including
rules requiring electric utilities to
purchase elsctric powsr from and sell
electric power to cogeneration and small
power production facilitiss.
Additionally, section 210 of PURPA
authorizes the Commission 1o exempt
qualifying facilities from certain Federsl
and State law and regulation

Under section 201 of PURPA,
cogeneration fucilities and smal! power
production facilities which meet certain
standards and which are not ownad by
persaons primarily engaged in the
generation or sale of electric power can
become qualifying facilities. and thus
become eligible for the rates and
exemptions set forth under section 210
‘of PURPAL

Cogeneration facilities simultanecusly
produce two forms of useful snergy.
such ns electric power and steam.
Cogeneration facilities use significantly
leag fue] to produce electricity and
stesm {or other forms of energy) than
would be needed to produce the two
separately. Thus, by using fuels more
efficiently. cogeneration facilities can
make s significant contribution to the
Nation's effort 1o conserve ita energy
resoutrces.

Small power production facilities use
biomass. waste. or renewable resources,
including wind. soiar amd water. to
produce eiectric powar. Reliance on
these sources of energy can reduce the
need 10 consume traditional fossil fuels
to genarate electtic power.

Prior to the enactment of PURPAL 8
cogenerator or small power producer
seeking to establish interconnected
operation with a utility [aced three
tajor obstacles. First, & utility was not
generally required to purchase the
eiectre outpul. al an gppropriate rate.
Secondly. some utilities charged
discnmnatorily high rates for back-up
service 1o cogenerators and small power
producers. Thirdly. a cogenerator or
small power producer which provided
eiectnoity to a utility's grid ran the risk
of being considered an electnic utility
and thys being subjected to State and
Federal regulation as en electne utility,

Sectians 201 and 210 of PURPA are
designed tc remave these obstacles.
Each eiecimc uliiity 18 required under
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section 210 to offer to purchase
available elcctric::e.lﬁy from
cogeneration and power
facilities which obtain 7
qualifying status undar section 201 o
PURPA. For such purchases, slectric
utilities are required to pay rates which
are just and ressonable o the
ratspayers of the utility. in the public
interest and which do not discriminate
againsi cogenarators or small power
producars. Section 210 elso requires
slectric utilitias to provide electric
service 10 qualifying laciliies at rates
which are just and ressonabls, in the
public interest, and which do rot
discriminais against cogengrstors and
small power producers. Section Z10(s) of
PURPA provides that the Commission
mmptqulwukdﬂu:iuﬁm
State regulation regarding ty rates
and financis! organization, frowm Federal
regulation under the Feders! Power Act
{other thas licensing under Pant [}, and
m the Public Utlity Holding Company

L Procedurs] History

On june 28, 1979, in Docket No. RM79~
54,' the Commission tssued proposed
rules to determine which cogeneration
and small power production facilities
o el pawes production faicen
or powsr uction facilitien
undar section 201 PURPA. Such
qualifying facilities are entitied to avail
themselves of the rate and sxemption
provisians under section 210 of PURPA;
and qualifying tion facilities
are oligible for exemption from
incremental under Tite 11 of the
Natursl Gas Policy Act of 1878.* The
Commission will soon issus a final rule
in Docket No. RM79-54.

As part of the rulemaking process in
this docket. the Commission issued a
Siaff Discussion Paper? on June 27. 1979,
addressing issues arising under section
210 of PURPA.

Public hearings on RM79-54 and the
Staff Discussion Paper (RM78--55) were
held in San Francisco on July 23, 1979,
Chicago on July 27, 197%, and
Washington, D.C. on july 30, 1979.
Written comments were also received.

On October 18. 1679. the Commission
issued a Notice of Proposed Rulemaking
under Section 210 of PURPA in Docket
No. RM79-55.° On October 18. 1979, the
Commission made available its
prelimingry Environmental Assessment
(EA) of the proposed rules in Docket
Nos. RM79~54 and RM78-55. In g

‘44 FR 20ETY. July 3 1978,

* 44 FIL @5744. November 15. 1070,
*od FR 38083 july 11979,

‘o4 FR £3190 Ociober 24 1978,

Request for Further Comments.* the
Commission requestied further public
comment on both proposed rules. and or
the findings set forth in the preliminan
.E‘.:.d In order to :;:mn tire %na. view:i,1

arguzpents of interesied parties. the
Commission Staff held public hearings
in Seattls on November 18, 1978 in New
York on November 28, 197%. in Denver
on November 30. 187, &nd in
Washington. D.C. oo December 4 and 5.
1970, The Commission also received
written commant.

After considerution of the comments,
ths Commission 5iaif made availablie a
final draft ruls on January 29. 1960. State
public utility commissioners were
inviled to comement on the draft at 2
public meeting held op February . 1380.
Rapressntstives of slectric utilities were
invited to comment at & public meeting
held on February 8, 1960. The
Commission Staff alsc made itselfl
available to any other interested parties
who wished to comment. All of the
commants wars considersd in the
formulation of this nal rule.

In the Stafl Discussion Paper and the
Raquest for Further Commants. it was
stated that any environmental effects
attributable to this program would result
from the combined effect of thmmtwo
rulemsking Asm
praviously, the Commission intends to
issue final rules in Docket No. RM79-54
in the nwar futurs. At that tims. the.
Commission will aiso make available its
final Environmental Assessment

IL Summary

Thess rules provide that eiectric
utilities must purchase eisctric
and capacity made svailsble by
qualifying cogenerators and small power
producars at & rate reflecting the coat
that the purcheeing utility can avoid as »
result of obtaining energy and capacity
from these sources. rather than
generating an squivalent amount of
energy itsalf or purchasing the energy or
capacity from other suppliers. To enable
potential cogenerators and small power
producers 1o be able 1o estimate these
avoided costs, the ruies require electric
utilities to furnisb deta concerning
present and future costs of energy and
capacity on their systems.

These rules also provide that electric
utiliies muat furnish electric energy to
qualifying facilities on a
nondiscnminatory basis, and at s rate
that is just and reasonable and in the
public interest; and that they must
provide certain types of service which
may be requested by qualifying facilities
to supplement or back up those
facilites’ own generstion.

‘44 FR 1977 Octoter 3. 19%

N
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The rule exempts sl qualifying
cogeneration facilities and certain
qualifying small power production
fucilities from certain provisions of the
Federal Power Act. from all of the
provisions of the Public Utility Holding
Compeny Act of 1535 related 1o electric
utilities. and from State isws regulating
eiectric utility retes and financial
organization.
renmrve o e B voglatry

to to
authorities and nmvm:m
utilities. Within ons year of the issuance
of the Commission's rules. ssch s::du
regulatory authority or nonreguls
wlility must implement these tules. That
implementation may be accomplished
by the issuance of regulations. on s
case-by-case basis, or by any other
means reasonably designed to give
effect to the Commission’s rules.

ILL. Sectice-by-Section Analysis
Subpart A~-General Provisions
§ 292.101 Definitions.

This section contains definitions
applicable to this part of the
Commission's rules. Paragraph (a}
provides that tarms defined in PURPA
have the same meaning as they have in
PURPA. uniess further defined in this
part of the Commission’s reguletions.
The definitions in PURPA are found in
section 3 of that Azt

Subparagraph [1) defines & qualifying
fucility as a cogensration or small powsr
production facility which is a qualifying
facility under Subpsrt B of the
Commission's regulations. Those
regulations implement section 201 of
PURPA. and ars the subject of Dockst
No. RM79=54.

Subparagraph {2} defines “purchase”
as the purchass of slectric energy or
capacity or both from s qualifying
facility by an electric utility.

Subparagraph (3) defines “saie” as the
sale of electric energy or capacity or
both by an slectric utility to & quatifying
facility.

In the proposed rule. subparagraph {4)
defined “system emergency” &s &
condition on a utility's system “which is
likely to result in disruption of service 1o
= significant number of customers ot is
likely 1o endanger life or property.” In
response to comments noting the
difficulty in determining what
canstitutes a “significant number” of
customers. the Commission has
amended the definition to “s condition
on an electric utility’s system which is
likely to reault in imminent significani
disruption of service 1o customers. or is
rmminently likely to endsnger life or
properts.” The emphans 18 placed on
rae saigr:ficgnce of the dismiption of

—v—r

service. rather than on the number of
customens affected.
Subparagraph {5) defines “role” as

any prics. rate, charge. or classification
. demandasd.

observed or received

any

purchase of or capacity.
mhmmmwﬁ(e)

definad “gvoided costs” as the costs to

capacity from qu
The costs which an slectric utility can
avoid by making such purchases
gmcnll'ymp.:dmthcdu"w‘
costs OF “ca; " costs. Energy costs
mthcvmbhtguhuwdshdwnb ,

soargy
(kilowati-hours). They represent the cost
of fusl. and some operating and
rasintenance expenses. Capacity costs
are the costs associated with providing
the capability to deliver energy: they
coasist priznarily of the capital costs of
facilitiss.

If. by purchasing electric energy from
a qualifying facility, a utility can reduce
its cosis or can avoid purchasing
energy another utility, the rate for
s purchase from @ gualifying facility is
to be based on those energy costs which
the utility can therseby svoid. I &
qualifying facility offers energy of
sufficient reliability and with sufficiem
legally enforcesble guarantees of
deliverubility to permit the purchasing
electric utility 1o svoid the need (o
construct a generating unit. to build »
smaller. less expensive plant. or to
reduce firm power purchases from .
another utility. then the rates for such 4
purchase will be based on the avoided
capacity and energy costs.

The Commission has added the term
“incremental” to modify the costs which
ap electnic utility would avoid ss a
resull of making & purchase from &
qualifying facility. Under the principles
of economit dispaich. utilives generslly
turn on last and turn off firat their
generating units with the highes! running
cost. At sny given ume, an economically
dispeiched utility can avoid operating
its highest-cost units as s result of
muking & purchase from s gualifving

g

facility. The utility's avoided
incremenial costs (and not average
system costs) should be used to
calculate avoidad costs. With regard to
capacity. f s purchase from & gualifving
facility permits the utility to avoid the
addition of new capacity. then the
avaided cost of the new capacity and
not the average embedded system cos!
of capacity shonld be used.

Many comments noted that the
definition of “avoided cost” in the

rule failed to link the capacity

0fb).
One way of determining the avoided

. cost is to calculate the total [c;.pl:ity

figures
would represent the utility's net avoided
cosl. In this case, the avoided costs are
the excess of thetotal capacity and
energy cost of the system developed in
sccordance with the utility's optimal
capacity expansion plan.® exc/uding the
qualifying facility, over the total
capacity and energy cost of the system
(before payment to the qualifying
facility) developed in accordance with
the utility's optimal capacity expansion
plan including the qualifying facility ’

Subparsgraph (7) defines

“inlerconnection costs™ as the
reasonable costs of connection.
switching, metering, transmission.
distribution. safety provisions and

4 An optimai capacity expensian pisn iy the
schadule for the addinon of sew grsaranng anc
tunamisson incilibes whach, based an an
examinstion of capital husl operaung and
mamtenanor cosis. will mest » utility's propciec
load tegquitwmvenis &t the \owest 1otal cost.

' Throughout the rule sd preambie. the phrase
“energy or capacity” w naed. Thes phrase »
tntanded 1 iacude the ZEPCITy And BTy CoST
sssocinled wnth the capacaty. if the purchase
1P alves etk eneryy O SRRAATY

873
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adminustrative costs incurred by the
electnc utility directly reisted to the
instullation and maintenance of the
physical facilities necessary to permi
interconaecied operations with &
qualifying fadility, lo Ih extent such
cosis are in excesa of the corresponding
cosis which the alectric utility would
have incurred if it bad pot engaged in
interconnected operstions. but instaad
ganeralcd an squivalent amouni of
eneryy itsell ar purchased ag squivalent
amouni of electric energy or capacity
from other sources. interconnection
costs do not include any costs included
in the calculation of avoided costs.

The Commission has cigrified this
definition to inciude distribution and
sdministrative costs associated with the
interconnecied operation. in respohsa 10
comments indicating that the pﬂpos.d
rule was vague in these respects.
definition is designed to prwidl thc
State regulatory authorities and
nonreguiated electric utilities with the
flexibility to ensure that all costs which
are shown to be reasonably incurred by
the eiectric utility as a result of
imerconnection with the qualifying
Tacility will be considered as part of the
obligation of the qualifying facility
under § 262.308. Thess costs may
include. but ate not limited to. operating
und maintenance expenses. tha costs of
nstailation of equipment elsewhere on
the utility's system necessitated by the
inerconnection, and reszsonable
\nsurance expenses. However, the
Commission doas not expect that
Iiigation expenses incurred by the
utility involving this section will be
considered a legitimate inferconnection
cost to be borne by the quslifving
Tacility.

Certain interconnection cosis may be
meurred as 8 resull of sules from »
uliity 1o & gualifying facility. The
Commission notes thai the Joint
Explanatory Statement of the Commutiee
of Conference (Conference Report)
prohibits the yse of “unreasonabie rute
structure impeciments. such as
unreasonable hook up charges or other
discriminatory practices . . .~ "This
prohibttion is reflected in § 262.306{a) of
these rules. which provides that
interconnection cosls mus! be assessed
on a nondiscriminatory basis with
respect to other customers with similur
iwad characterstics.

A qualifying facility which s siread
:nterconnected with an electric utibty
for purposes cf sales may s2ek to
esiabiish interconnection for the
purpose of utihty purchases from the

* Conierence Report on HLR 4018 Public Ltihiy
"tEwgion Poliows AQ 0l 1A H Rep Mo 1"0 -
w r Zang 2e Sew [197W
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9 facility. In this case. the
qnnhfyml facility may have
compensated the utility jor its
nterconnection costs with respact o
sales 1o the qualifying fecility. either as
part of the utility's demand or energy
charges. or throogh & separsie customer
charge. If this is the casa. the
iaterconnaction costs associsted with
the purchase include only thoss
additional interconnaction expenses
incurved by the electric utility a3 a result
of the purchase. and do not include any
portion of the inlsrconnection costs for
which the quaiifying facility has atready
paid through it retail rates.

Oos comment thal the
definition be revised to cover “all
identifiable costs. ingluding but not
limited to, the costs of interconnaction
. . . resulting froes interconnecisd
oparation”, Commission rejects this
-ugunuhudulommmﬂ
consisteancy with its initial
determinstion to separate the utility's
avoided costs with regard 10 purchases
from {acilities. from tha costs
incurred as a resuit of interconnection
with a qualifying facility. Accordingly.
legitimate costs no! recovered pursuan!
1o this section can be netted out in the

concep! from \be proposed ruls, as
clarified in an erratum notice.® that
these costs are limited to the net
increased interconnsction costs imposed
on as electric utility compared to those
mmﬁmm costs i!t.d wouimd have
incurred it genera enargy
itsalf or purchased an eguivalent
amount of energy or capacity from
another source

This saction of the rule contains
definitions of “supplementary powsr",
“back-up power”, "murrupublc power”.
and “maicisnance power” which did not
appesr in the proposed rule.

Subparagraph (8} deﬁnes
“supplementary power” as electric
energy or capacity. supplied by an
electric ulility. regularly used by &
qualifying facility in addition to that
which the [acility generates itself.

Subparagraph (9) defines “back-up
power” as electric energy or capacity
supplied by an electric utility to replace
energy ordinarily generated by a
facility's own generation equipmen!
dunng an unscheduled outage of the
facility.

Subparagraph (10) defines
“interruptible power™ as electric energy
or capucity supphied by an eiectric
ullity subject 1o wnterruption by the
electnc utility under specified
canditions.

*&i FR 83114 Novemonr 2 1879

Subparagraph (11) defmes
“maintenance power” a3 eieciric energy
or capacity supplied by an electnc
utility during scheduied outages of the
qulhfyu:; facility.

Subpart C-~Arrongements Between
Electric Utilities ond Qualifying
Cogeneration end Smail Power
Production Facilitiss Under Section 210
of the Public Utility negulcron' Policiec
Act of 1978

§ 200307 Scope.

Section 262.301(a) describes the scope
of Subpart C of Part 202 of the
Commission’s rules. Subpart C appliss
1o sales and purchases of electric energy
or capacity between qualifying
cogenerstion or amall power production
facilities and electric utilities, and
aclions related to such sales and
purchases. Section 202.301{b}{1)
provides tha! this subpart does not
preclude negotiated agreements
between qualifying copenerators or
small power producers and electric
utilities whid: differ from rates. or terms
or conditions which would otherwise be .
required yndsr the subpart Paragrsph
(b)X2) states that this subpart does not
affect the validity of any contract
entzred into between & qualifying
Iacility nd an electric utility for any

Plrungh b)) reflects the
Commiasion’s view that the rate
provisiona of section 210 of PURPA
apply oniy if a qualifying cogenerstor or
small power production facility chooses
to avail jtsell of that section. :
Agreements between an slectric utility
and a qualifying copensrator or small
powser producer for purchases at rates
diflereni than ratas required by these
rules. or under terms or conditions
differem from those set forth in these
rules, do not violate the Commission's
rules under section 210 of PURPA. The
Commisgion recognizes that the ability
of u qualifying cogenarator or small
power produczar to negotiate with an
electric utility is buttressed by the
existence of the rights and protections of
these rules.

Some cormments stated that paragraph
{b){2} would unfairly penalize
cogenerators and small power producers
who, prior to the promuligation of these
regulations, sntered inlo binding
contracis with electric utilives under
less favorable t2rms than might be
obtainabile under these rulas. The
Commissict: interprets s mandate
under secucn Zi0(a) 10 prescribe “such
ruies as it detsrmines necessary to
encourage cogeneration and small

" The terer “pwcham ™ w deflined w0 | 22101 >
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power production * * *” to mean that
the total costs to the utility and the rates
o its other customers should not be

graster than they would have been had
ge utility not I‘?:ﬁ the purchase from

e gualifying facility or qualifying
facifities. That & copeneration or small
power production facility eniersd into ¢
binding contractual arrangement with
an electric utility indicates that it is
likely that sufficient incentive existed.
and that the further encouragement
provided by these rules was not
necessary. As a result, the Commission
has not revised this provision.

§ 292302 Availability of electric utility
systam cost dota.

As the Commission observed in the
Notice of Rulemaking. in order
10 be able to evaluste the financial
feasibility of & cogenerstion or small
power production facility, an investor
needs to be able to estimate, with
reasonabie certainty, the
return on a potential investment befors
construction of  facility. This retum
will be determined in part by the price
at which the qualifying facility can sall
its electric output. Under § 262304 of
these rules, the rate at which a utility
must purchase that output is based on
the utility's avoided costa. taking into
account the factors set forth in
paragraph () of that section. Section
292.302 of thess rules is intended by the
Commission to assist those needing data
from which avoided costs can be
derived. It requires slectric utilities to
make available to cogenerators and
small power producers dats concerning
the present and anticipated future costs
of energy and capacity on the utility's
system

In the preambie to the proposed ruls,
the Commission stated that most electric
utilities will have prepared dats
containing some of this information in
compliance with the Commission’s rules
implementing section 133 of PURPA.
Severs] commenters cbserved tha) the
marginal cost data required to be
provided pursuant to section 133 cannot
be directly transiated into a rate for
purchases. The Commission has
clarified parsgraph (b) to emphasize that
these data are no! intended to represent
& rate for purchases from quallfying
{facilihes. Rather, these dats are to be
considered the first step 1n the
determination of such & rate.

The Commussion has also revised this
section so that the rates for purchases
can be more readily calculated from the
data produced. The Commission has
changed paragraph [b}{3) lo provide that
# utiiity shall submil the associated
energy cost of each planned unit
expressed in xuiowatt-hours (kWh)

ecm—

along with the estimated capacity cost
ofo:'m.d capacity additions. This

is intended 10 ensure that the
mﬁcm of avoided costs includes the
lower energy costs that might be
associated with the new capacity. The
Commission points out that the
determination of a rate for purchases
from a qualifying {acility which enabies
a utility to defer or avoid the addition of
& new unit must also reflect the hours of
expected use of the deferred or avoided
capacity addition.

The coverage under ph (a} of
this section is the same as that provided
pursuant io section 133 of PURPA and
the Commissicn's rules implementing
that section- ! As noted in the Notice of
Proposed Rulemaking. section 133 of
PURPA applies to each electric utility
whose total sales of electric energy for
purposes other than resale exceeded 500
million kWh during any calendar year

after December 31, 1973, and
before the immadiately preceding
w?mm”l:r{iﬂ provides that each

p [ 71
regulated slectric utility meeting the
requirements of paragraph {s) must
furnish to its State tory authority,
and maintain for public inspection, data
related to the costs of energy and

capacity on the electric utility's system. -

Each nonregulated electric utility also
must maintain such dats for public
on.

In responss to comments received. the
Commission has extended the date by
which these dats must be first provided
to November 1, 1080, and changed the
second dats to May ¥1, 1082 to conform
to the dates required by the
Commission’s regulations implementing
section 138 of PURPA. The Commission
has added paragraph (d) to aliow a
State regulstory authority or
ponregulated utility to use s different
spprosch than that provided in
paragrsph [b). As part of that substitute
program. a State regulatory authority or
noareguiated electric utility could
provide that cost data be updsted more
frequently than every two years.

Subparagraph {1) of parsgraph (b)
requires sach electric utility to provide
the estimated svoided cost of energy on
its system for various levels of
purchases from qualifying facilities. The
ievels of purchases are to be stated in
blocks of not more than 100 megawatts
for systems with peak demand of 1000
megawaits or more, and in blocks
equivalent 1o not more than ten percent
of system peak demand for systems iess
than 1000 megawatta, This information
is to be stated on a cents per kilowatt-
hour basis. for daily and seasonal peak

v 4t FR MK Ociober 11 179

and off-pesk penods. for the current
calendar year and for each of the nex:
five years. .

Subparagrsph (2) of paragraph (b;
requires each electric utility to provide
its scheduls for the addition of capacit:
planned purchases of firm energy and
capacity. and plaanned capacity
retirements for each of the next ten
years. i

Subparagraph (3) of paragraph (b) has
baez revised. as discussed previously.
so that the costs of planned capacity
additions include the associated energyv

costla.

The Commission received comment
noting that States have
impiementad or are planning to
impiement alternative methods by
which slecaic utilities’ system cost data
would hommdc lui.hbl:.’l: ox;ier 10
prevent preparation uplicative
data whaers the alternative method
substantially deviates from the
Commission approach. the Commission
has added paragraph (d]. This

regulatory authority or nonregulated
electric utility may, afier providing -
public notice in the area served by the
utility end after opportunity for public
comment, require data different than
that which are otherwise required by
this section if it determines that avoided
costs can be derived from such data.
Any State regulatory suthority or
nonregulated otility shall notify the
Commission within 30 days of any
determination 10 sustitute data
requiretnents.

1f & qualifying facility finds that the
alternative requirements do not provide
sufficient data from which avoided costs
may be derived. the qualifying tacility
may seak court review of the matter as
it can with regard to any other aspect of
the State's implementation of this

program.

A qualifying facility may wish to sel!
energy or capacity 1o an eiectric utibty
which is not subject to the reporting
requirements of paragraph {b). in that
event. paragraph (c) provides that upon
request of s qualifving facility, an
electric utility not otherwise covered by
paragraph (b) must provide data
sufficient to enable the cogenerator or
small power producer to estimate the
utility's avaided costs. If such utility
does not supply the requested data. the
qualifying facility may spply to the State
regulstory suthonty which has
ratemaking suthonty over the utility c:
to this Commissian for an order
requiring that the information be
supplied. The consideration of such
spplications should take into accoun:
thbe burden unposed on the smail
utilities.

87
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An electric utihty which is iegally
obiigated to obtawn ali of its
requirements for electric energy and
capacity from anotbet uility thay
provide the dats provided by its
supplying utility and the retes &t which
u currently purchases such energy and
capatity for any period during which
this obhgation will conunue. The
wholesale rates may require adjustment
in order to reflect properly the avoided
costs. This is discussed later in this
sreamble under § 262.303. Ln the case of
small. non-generating utilities. the
requirements of this section will be
considered to have been satisfied if
these cost data are readily svailable
from the supplying utility.

Numerous comments mentioned that
the proposed rule did not address the
ssue of validation of the deta 10 be
provided pursuant to this seclion. As e
result, the Commission has sdded
paragraph (e) which provides that any
dula submitted by an electric utility
undet this section shall be subject to
review by its State regulatory authority.
Puragraph je){2) places the burden of
providing support for the dats on the
u1ility supplying the data.

£292.303  Electric utility obiigabions under
e SUbpart

Section 210{a) of PURPA provides that
the Commission prescribe rules
requiring electric utilities to offer 1o
purchase electric energy from qualifying
lacilities. The Commission interprets
this provision 1o impowe on electric
utilities an abligation to purchase all
siectric energy and capacity made
svailabie from qualifying facilities with
wmch the electric utility is directly o7
indirectly interconnected. except during
oenods described in § 292.304{f) or
during system emergencias.

A qualifying facility may seek to have
« utility purchase more energy ot
capaciy than the utility requires tu meet
its total system load. In such & case.
while the utility is legally obligated 1v
purchase any energy ot capacily
provided by a quabifying facility. the
zurchase rate should only include
pevment for energy or capecity which
the uliiity can use \o meet its tolal
syvstem load. These rules impose ne
*equirement on the purchasing utility v
detiver unusable energy or capacity o
:nnther utiity for subsequent saie

: 292303 a) Oblgation 1o purthass 1Tom
auslifymg tacitities.

+ 292,303} Tranermission 10 Othes
eCINC ULilites, Al-Reguirement Contracts
Se\veral commenters neted that the
vbilgalon 10 purchase from qualifying

‘scuities under Uns section mgh!
canfizt with contraciual commatmenis

intp which they bad entered requining
them to purchase all of their
requirements from & whoiesale suppher.
One commenter aotad that. with regard
1o ali-reguirements rurai alectne
tives. any impairment of the
obligation to obtain all of a
cooperative’s requirements from a
generation and transmission cooperative
might affect the Enancing ability of the
generation and transtnission
cooperative. The Commisaion observes
that. in general i it permitted such
contractus] provisions :‘:uﬂd. the
obligation 1o purchase qualifying
facilities. these contractual devices
3@“ bs usad 1o .:.::du the development
cogeneration power
The Commission believes

provisioa
restrictions oo » utility's ability to
obiain energy or capacity from s
qualifying facility.

The Commission has, however,
provided an alternate means by which
any electric utility can meet this
obligation. Under paragraph (d). f the
quaiifying facility consents. an sll-
requirements utility which would
otherwisa be obligated to purchase
energy or capecity from the qualifying
facility would be permitted to transmit
the energy or capacity to ite supplying
utility. In most instances, this
transaction would actually take the form
of the displacament of energy or
capacity that would have been provided
under the sll-requiremants obligstion. In
this case. the suppi utlliry is deemed
10 have made the and. as »
result the sli-requirements cbligation is
not affectad

In addition. il compliance with the
purchase pbligation would impase a
special hardship on an all-requirements
customer, the Commission may consider
waiving soch purchase obligation
pursuant to the procedures set forth in
§ 202.400.

Trensaussion to Other Facllities

There are several circumstances in
which a qualifying facility might desire
that the electric utility with which it s
interconnected not be the purchaser of
the qualifyang facility's energy and
capacity. but would prefer instead that
an eiectnic utility wath which the
purchasing utility is ioterconnecied
make such & purchase. If, for example.
the purchasing utility is 2 nop-generaling
utility. 1ts aveided costs will be the price
of bulk purchased power ordinanly
based ob the average embedded cosi of
capacity and sverage energy Cosi oD iz

supphving utility s system. As a result
the rate to the qualifying facility woulc
be based on those average costs. 1
however. the qualifying facility’s output
were purchased by the supplving utibiny
its sutput ordinarily will replace the
highest cost energy oo the suppiving
utility's system &t that time. and its
capeacity migh! enabls the supplying
utility to avaid the addition of new
capacity. Thus. the avoided costs of the
supplying utility may be lugher than the
svoided cost of the non-generaling
utility.

This would not appsar o be thecase
if the qualifying facility offers to supply
capacity and energy in » situation in
which the supplying utility is in an
excess capacity situation. Since the
supplying otility has excess capacity. its
aveided costs would include only enerpy
costs. On the other hand. if the avoided
cost were based on the wholesale rate
to the all-requirements otility, the
avoided cos) would include the demand
charge included in the wholesale rate.
which would usually reflect an
sliocation of & portion of the fixed
charges associated with excess
capacity. ’

Use of the unadjusted wholesale rate
fails to take into account the effect of
reduced revenus to the supplying utlity.
as & reault of the substitute of the
qualifying facility's cutput for energy
previously supplied by the supplying
utility. As the level of purchase by the
all-requirements utility decrsases. the
supplying utility's fixad costs will have
1o he allocated over a amaller number of
units of output. In sffect, the loas in
revenue to the supplying utility will
cause the demand charges to the
supplying utility's customers (including
the all-requirements custotpers
interconnectad with the qualifying
facility) to increass. Under the definition
of “avaided costs” in this section. the
purchasing utility must be in the same
financial position it would have been
bad it not purchased the qualifying
facility’s output. As a result. rather than
allpcating its loss in revenue among all
of its customers, in this situation the
supplying utility shouid assign ali of
these ioases to the all-requirements
utility. That utility should. in turn,
deduct these losses from its previcusly
calculated avoided costs. and pay the
qualifying facility accordingly.

Under thepe rules, certain small
electnic utllities are pol required g
provide system cosl data. except upor
request of @ qualifying faciity. If. with
the consent of the gualifying facility. s
small eiectric utility chooses to transmit
energy from the gualifying facility to #
second eiecmie utibry. the small utility

-

878




12220

can avaid the otherwise applicable
requirements that it provide the system
cost data for the qualifying facility and
that it purchase the energy itself.
However, the sbility to transmit a
purchase to another utility is not limited
10 these smaller systems: it applies to
any utility.

Accordingly. paragraph {(d) provides
that s utility which receives energy or
capacity from a qualifving facility may.
with the consent of the qualifying
[acility, transmit such energy to another
electric utility, However, if the first
facility does not agree to transmit the
purchased energy or capacity. it retains
the purchase obiigation. in addition. if
the qualifying facility does not consent
to transmission to another utility, the
first utility retains the purchase
obligation. Any electric utility to whick
such energy or capacity is delivered
must purchase this anergy under the
obligations set forth in these rules as if
the purchase were made directy from
the qualifying facility.

One commenter siated that this
provision could result in energy bei
transmitted to a utility which has little
or no information regarding the
reliability of the qualifying facility. The
Commission believes tham':;l; to t&c:e
transactions ocowrring. it in
inieres) of the qualifying facility 1o
inform any utility to which energy or
capacity is delivered. of the nature of
those deliveries. 80 that such energy or
capacity can be usefully integrated into
that utility's power supply.

Severai other commenters believed
thal this provision went beyond the
authority of section 210 of PURPA—
namely, that the Commission cannot
reguire the first utility 10 wheel the
power nor the second utility to buy the
power. First. the Cammission nates thst
this transmission can only cecur with
the cansent of the utility to which
energy or capacity from the qualifying
facility is made available. Thus. no
utihity is forced to wheel. Secandly.
section 210 does not himit the obligation
10 purchase to any particular utility:
rather, it 15 a generally appheabie
regquirement.

Paragraph (d) provides that charges
for transmission are not a part of the
rate which an electric utility to which
energy 1s transmitted is obiigated to pay
the qualifying facility. In the case of
eiectric ulilines not subject 1o the
wnsdiction of tus Commsnion. these
crarges shouid be determined under
&pplicable State law or regulation which
may permi! agreement between the
qualifying facility and any eiectric utility
which ransmits energy or capacity with
the cangent of the quahifving facility. For

CTingr sohiest 1o the Cammrgsiarn ¢
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jurisdiction under Part II of the Federa)
Power Act. these charges will be
determined pursuant to Part 1.

‘The electric utility to which the
slectric energy is transmitied has the
obligation to purchase the encrgy ata
rate which reflects the costs that it can
avoid as & result of making such a
purchase. In cases in which electricity
actually ravals across the transmitting
utility's system. the amount of energy
delivered will be less than that
transmitted. due to line loases. When
this occurs. the rate for purchase can
reflect these losses. In other cases. the
energy supplisd by the gualifying facility
will displacs energy that would have
been suppiied by the purchasing utility
to the transmitting utility. In those cases.
& unit of energy supplied from the
qualifying facility may replace a greater
amount of energy from the p sing
utility. In that cass, the rate for purchase
should be incraased to refiect the net
gain. These provisions are also set forth
in paragraph (d).

§ 282300{b) Obligation to sell to
guolifying focilities.

Paragraph [b) sets forth the statutory
requirement of section 210(a) of PURPA
that esch siectric utility offer to sell
slectric energy to qualifying facilities.
The Commistion observed in the Notice
of Proposed Rulemaking that State law
ordinarily sets out the obligation of an
ejectric utility to provide service to
customers located within its service
ares. In most instances. therefore. this
rule will not impose additional
obligations on slectric utilities.

1t is possible that s qualifying facility
located outside the service arsa of an
electric utility might require back-up.
maintenance. or other types of power.
The Commission believes that the
instructions of section 210{a) of PURPA
that it issue rules “as it determines
necessary to encourage cogeneration
and small power production * * *"
mandate that it assure that such
facilities are able to fulfill their needs
for service.

However. the Commission also
recognizes that State and local law
limits the authority of some electnc
utilities to construct lines outside of
their service area. Accordingly. the
Commuission requires electric utilities to
nerve any qualifying facility. and.
subject 1o the restnction contained
therein. to interconnect with any such
facitity as required in paragraph [c}.
However. an electnc utility is only
required to construct Iines or other
facilities 10 the extent authonzed or
required by State or local law. Asa
result. 8 guaitfyving facility qutside the
seruice 8rea of a uhili™ Mmayv be recuired

10 build its line into the servicy arvy o
the utility,
§ 292.308({c) Obliga::cn to intesconm

In the Notice of Proposed Rulemah:~:
the Commission used the interpreta:cr
set forth in the Staff Discuswion Paper
that the obligation 10 interconnect w:ir
& qualifying facility is subsumed with:r
the requirement of section 210(a) tha:
electric utilities offer 1o sell elecinc
energy to and purchase electnc enerpy
from qualifying facilities. The
Commission observed that to hold
otherwise would mean that Congres:
intended to require the! gualifying
facilities go through the complex
procadures simply to gain
interconnection. contrary 1o the
mandate of section 210 of PURPA to
encourage cogeneration and small
power production.

During the comment period. this
questian was furtber explored. and it
was suggested that the Commission has
ample authority under the genersi
mandats of section 210{a) of PURPA—

namaly, that it prescribe rules necessary

to encourage cogeneration and small
power production—-io require
interconnection. g
While these interpretations received
substantial support in the comments
submitted, they were at the same time
criticized on the theory that section
210{¢)(3) of PURPA does not provide
that & qualifying facility may be
exempted from section 210 of the
Fedara] Power Act (added by section
202 of PURPA and providing certain
interconnection sutherity) and that this
interconnection section specifically

. includes qualifying cogenerstors and

small power producem in its
applicability. These commenters
contended that since section 210 of the
Federal Power Act deals explicitly with
the subject of interconnections between
qualifying facilities and electric utilities.
no other section of that Act can be
interpreted as also granting authority on
that subject. as such an interpretation
would render the express provision
“surplusage”.

With regard to these criticisms, the
Commussion observes that this grgument
might be tenable in the situation in
which the section of the legislation
which deals expiicitly with the subjec!
does not contain an express provision
that it is aot to be considered the
exclusive suthority on the subject. The
Commission notes that secuon 212 of tne
Federal Power Act (as added by section
204 of PURPA) sets forth certain
determinations that the Commission
must make before it can issue an order
under either section 710 or 211 of the
Federa] Power Act
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Section Z12{¢} states that no provision
of section 210 of the Federal Power Act
shall be treated “(1) as requirning sny
person to utilize the authority of such
section 210 or 211 in Lieu of any other
authonty of law, or (2) as limiting.
impairing. or otherwise affecling any
other authority of the Commission under
any other provision of law.” Thus, the
Federsl Power Azt ss amended.
expressly provides thal the existence of
authority under section 210 of the
Federa! Power Act 1o require
interconnection is not to be interpreted
as excluding any other interconnsction
authority svsilable under any oiber law.
The Commission emphasizes that the
limitation is not restricted to the Federal
Power Act. but rather extends to include
other authority of law. such as the
authority contained in the Public Utility
Regulatory Policies Act of 1978, of which
section 210 is a part. Clearly. the
existence of this provision refuies the
contention that section 210 of the
Federal Power Act represents the
exclusive method by which
mterconnection can be obtained Asa
resull. the comment that the direction
contained in section 210(e)(3) of PURPA
that no qualifying facility can be
exempted from section 210 or 212 of the
Federal Power Act is not persussive.

The Commuission finds that to require
qualifying facilities to go through the
compiex procedures set forth in section
210 of the Federal Power Act to gein
interconnection would. in most
circumsiances. significantly frustrate the
acluevement of the benefita of this
program. The Commission does not feel
that the legal interpretation set forth in
the Staff Discussion Puper and. the
Notice of Proposed Rulemaking is the
exclusive theory by which it may
require interconnections under this
program without resort to sactions 210
and 212 of the Federal Power Act The
inierpretation brought out during the
comment penod-—that section Z10(a) of
PURPA provides a general mandate for
the Commasion to prescribe rules
NECessary to encoursge cogeneration
and small power productian—provides.
n the Commission's view. sufficient
authority to require interconnection. The
Commission believes thet & basic
curpose of section 210 of PURPA is to
Frovide a market for the electricity
generaied by small power producers snd
tsgenerators. The Commission believes
t*a! accomphshment of this purpose
wouid be greatly hindered if 1t were to
require qualifving faciiues to utihize
section 210 of the Feders! Power Ac! as
the #xciusive means of obtaining
intertonnectiof. it therefore concludes

that such a restrictive interpretation of
the law is not supportabie.

Paragraph [c}{1) thus provides thst an
electric utility must make any
interconnections with & qualifying
facility which may be necessary to
permit purchasss from or sales 1o the
qualifying facility. A State regulatory
authority or nanregulsted electric utility
must enforce this requirement g3 part of
its imptementation of the Commission’s
rules.

In addition. seversl commenters
contended that, if the obligation to
intsrcomnect is required under section
210{a) PURPA. the limitation provided in
section 212 of the Federal Power Act
would not be available. That limitation
provides that an electric utility which
complies with an inlerconnection order
under section 210 of the Federa] Powar
Act would not be subject to the
jurisdiction of the Federal Energy
Reguiatory Commission for any
purposes other than those specified in
the interconnection order.

After consideration of this concern,
the Commission has added paragraph
{€){2) to provide that no slectric utility is
required to interconnect with any
qualifying faciity. il. solely by reason of
purchases or sales over the
interconnection. the siectric utility
would become subject to regulation as a
public utitity under-Part II of the Federa!
Power Act. This exception is provided
becauss the Commission notes that, in
balance. the sncouragement of
cogeneration and small power
production would not be furthered if, by
virtue of interconnection with »
qualifying facility, a previousiy
nonjurisdictional utility were reluctantly
to become subject to federal utility
regulation.

§ 292.3a3fe} Parallel operation.

In the Notice of Proposed Rulemaking,
the Commission provided that each
eiectric utility must offer to operate in
paraliel with a qualifying facility,
provided tha! the qualifying facility
complies with standards established by
the State regulatory authority or
nonregulated electric utility with regard
to the protection of system reliability
pursuant 10 § 282.308. By operating in
paraliel. qualifying facil:ties gre enabled
to export automatically any electnc
energy which is not consumed by its
own joad The comments submitted
have not set forth any convincing
reasons for changing the proposed rule.
Paragraph (e) thus contunues to require
each electnc utility to offer to opersie in
parallel with s quaiifying facility.

§ 292.304 Rates for purchoses.

Section 210{b) of PURPA provides tn.:
in requiring any electnc utihity 10
purchass electric energy from a
qualifying facility, the Commission must
ensure that the rates for the purchuse be
just and reasonable to the electric
consumers of the purchasing utility. m
the public interest and
trondiscriminatory to qualifying
facilities. but that they not exceed the
incrementsl costs of aliernative elecinc
energy (the costs of energy to the utility,
which, but for the purchase. the utitity
would generate itself or purchase from
another source].

Relotion to Stote Progroms

The Commission has become aware
that several States have enacted
legislation requiring electric utilities in
that Siate to purchase the electrical
output of facilities which may be
qualifying fscilities under the
Commission’s rules at rates which may
differ from the rates required under the
Commission's rules implementing
section 210 of PURPA.

This Commission has set the rate for
purchasas at 8 leve] which it believes

- appropriate 10 encourage cogenerstion

and small power production. as required
by section 210 of PURPA. Whils the
rules prescribed under dection 210 of
PURPA are subject to the statutory
parameters, the States are free. under
their own authority. to enact laws or
regulations providing for rates which
would result in even grester
encouragement of these technologies.
However, Siate laws or regulations
which would provide rates lower than
the federa! standards would faf! to
provide the requisite encoursgement of
these technologies. and must yield to
federal law.

If a State program were 1o provide
that electric utilities must purchase
power from certain types of facilities.
among which are included "qualifying
facilities.” at a rate higher than that
provided by these rules. s qualifying
faeility might seek to obtain the benefits
of that State program. In such s case,
however. the higher rates would be
based on State puthority to establish
such rutes. and not on the Commission's
rules.

A facility which pravides energy or
capacity 1o a utility under Siate
authority may nevertheless seek to
obtain exemption from the Federal
Power Act. the Public Utility Holding
Company Act and State regulation of
electic utilities as availsbie under
sections 210{e) of PURPA. The
Commission notes thai the States lack
the suthonty to exempt a facility from
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the Federal Power Act or Public Utiity
Holding Compsny Act The Commission
finds no mconsistency in & facility's
1aking advantage of section 210 in order
1o obtain one of its benefits. while
relying on other authority under which
to buy from or sall to s utility.

§ 292.304(a) Rotwes for purchases.

Paragraph {a) sets forth the statutory
requirement that rates for purchases be
just and reasonable to the electric
consumers of the electric utility and in
the public interest. and not discriminste
agunst qualifying cogenerstion and
small power production Ixcilities.

In the proposed rule. the Commission
stated that there is a rebuttable
presumption that the rate jor purchases
is acceptabie if it reflects the avoided
cost resulting from a purchase on the
basis of system cost dsts set forth
pursuant to § 292.302 (b} ar {c). Many of
the comments received stated that this
section was ambiguous. " The
Commission has therefore provided that
the rate for purchases maets the
siatutory requirements if it equals
avoided costs. and bas eliminated the
reference to the “rebuttable
presumption”.

Some comments recommended that,
as a matter of policy. this section be
revised to provide that a State
regulatory authority or nonregulsted
utility has discretion to establish the
relationship between the avoided cost
and the rate for purchasss. Other
commenters contended that the
Commission should specify that the rate
for purchase must equal the avoided
cost resulting from such « In
addition. several suggested that the
Commission adopt a “split-the-savings”
approsch.

1L is possible that developers of
technologies which may be included as
qualifying facilities may produce and
make available power to electric
facilities even though their cost of
producing this power is grester than the
utility's avoided costs. In most
instances. however, purchases of energy
or capacity from qualifying facilities will
only eccur when the cost to the
qualifying cogenerator or small power
producer of pr-Zucing the energy or
capacity is lower than the utility's
avoided costs. Only if this is the case
will pavment by the utility of it2 avoided
costs provide ecopomic benefit for the
copenerator of small power producer.

When one electric utility can provide
energy more cheaply than could another
eiectric atility. the two utilines will often

The relanionship breweer the yaiity vsiem cost
dara and the w12 fOr purchases 13 discussed under
| 232300 and | o d0un

exchange power on a “spli!-the-savings”
basis. In that type of transaction. the
two utilities split the difference between
the increntental costs incurred and the
incrementa) costs that the purchasing
utility would have incurred bad it
generated the power itsell. Sevenal
commenters argued that rates for
purchases from qualifying facilities
should be based vpon this same geners!
principis. The effect of such a pricing
mechanist would be to transfer to the
vtiliry's ratepayers s portion of the
savings represented by the coet
differential between the qualifying
facility and the purchasing slectric
utility. Several atilities contand that by
so allocating thass savings. the
Commission would provide an incentive
for the slectric utility to enter into
purchase transactions with qualifying
cogenaration and small power
production facllities.

These commenters aiso noted that
e e faclos bich g

tigs Wi ight

become g facilities under the
Comumission's rules, and they bad paid
prices for these purchases based on s
“split-the-savings” methodology. These
commentars observed that if the
Commission's rules now require the
payment of full avoided cost for thess
types of purchases, the purchased power
expenses of the electric utility would

increass.

Moreover, several ntilities commented
that, for the forsesabie luture, they arw
inextricably tied to the use of oil to
produce electricity. They contepd that
uniess they are permitted to purchase
enargy and capacity from qualifying
facilities at a rate somewhere between
the qualifying facilittes’ costs and their
own costs, they and their ratepayers
will be subject to the continually
increasing world price of oil.

Commenters opposing this allocation
of savings to parties other than the
gualifying facility noted that this section
of PURPA is intended to encourage the
development of cogeneration and small
power production. They noted that in
providing for this encouragement. the
Commission may not set rates for
purchases at a leve! which exceeds the
incremental cost of alternative energy.
Therefore, tirey observed that. under the
full avoided cost standard, the utilities'
customers are kept whole, and pay the
same rates as they would bave paid had
the utility not purchased energy and
capacity from the qualifying facility.

Although use of the full avoided cos
standard will not produce any rate
savings to the utiliry’s customers.
several commenters stated that these
ra‘epayers and the nation as 8 whole
will benefit from the decreased reliance

of scarce fossil fuels. such as oil ans
gas. and the more efficient use o
energy.

The Commission notes thal it mos:
instancas. if part of the savings from
cogeneration and smali power
production were allocated among the
utilities’ ratepayers. any rate reductions
will be insignificant for any tndividual
customar. Cn the other hand. if these
savings are allocated to the relatively
small class of qualifying cogenerators
and smali power producers. they may
provide a significant incentive for »
higher growth rate of these technologies

Anather concern with the use of a
split-the-savings rate for purchases i3
that it would requirs a determination of
the costs of production of the qualifyving
facility. A major portion of this
legislation is intended to exempt
gualifying facilities from the cost-of-
service regulation by which electric
utilities traditionally have been
ll;'.rcgl.'a.lnlei:!. The Conference Report noted

1

It is act the intention of the Conferwes that
cogeneratory and small power producers .
become subject . . . lo the type of N
examination that is treditonally given

siectric utility rate applications to determine
what i3 the just and reasonable rete that they
should receive for their slectric power.

Thus. section Z10(e) of PURPA
provides that the Commission shall
exempt qualifying facilities from the
Public Udlity Holding Company Act
from the Fedaral Power Act and from
Stale law and regulation regpecting
utility rates or financial organization. to
the axtent that the Commission
determinss that such exemption is
necessary to ancoyrage cogeneration or
small power production.

Several commenters have contanded
that & determination of the ifyi
facility's costs can be made without the
detail required by cost-of-service
regulation. Howevar, the Commission
believes that the basis for the
determination of rates for purchases
should be the utiliry's avoided costs and
should not vary on the basis of the costa
of the particular qualifying faciliry.

Seversi commenters recommended
that rather than using a split-the-gavingy
approach. the Commssion should set
rates for purchases at a fixed percentage
of avoided costs. The Commission notes
that in mest situations. & qualifying
cogenerator or small power producer
will onlv produce energy if its marpna.
coat of production is less than the pr.e
he receives for its output. If some fixed
percentege is used. & qualifying foci..~

“Conlerynce Report an HR. 4k Pebic L - -
Regulstony Polices Artof 1974 H Rep Mo '
85U Cong 24 Sess. [1978)
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may cease to produce additional units of
energy when its costs exceed the price
to be paid by the utility. If this occurs.
the utility will be forced to operate
generating units which either are less
efficient than those which would bave
been used by the qualifying facility. or
which consume fossil fusl rather than
the siternative fusl which would have
been consumed by the qualifying facility
had the price been set at full avoided
costs.

§ 282.304(b) Relotionship t¢ avoided
COSiLs.
“New Capacity”™

The proposed rule differentiated
between “old" and "new" production in
connection with simultaneous purchases
and sales. The proposed ruls required
an electric utility to purchase st its
avoided cost the tota] output of &
facility. construction of which was
commenced after the date of issuance of
these rules. even if the utility
simultanecusly sells energy to the
facility at its retail rate. The affect of
this proposed rule was to separate the
production aspect of & qualifying facility
from its consumption function. Under
this approach. the slectrical output of a
facility is viewsd independently of its
electrical needs. Thya, if 8 cogenaration
facility produces five megawatts, and
consumes three megawatts. it is treated
the same as anotber qualifying facility
that produces five megawatts, and that
is located next tc a factory that uses
three megawatis.

The Commission contiouas to believe
that permitting simuitansous purchase
and sale is necessary and sppropriate to
encourage cogeneration and small
power production. The limitation
contained in the proposed rule was
intended to prevent s cogenerator or
small power producer. which had found
it economical to producs powsr for its
ownh consumption prior to the issuance
of these rules. from receiving the
economic rent that might result from the
purchase of its entire output st & utility’s
full avoided cost after that date without
new investment on the part of the
guallfying faciliry.

The same reasoning applies to any
facility which was in existence prior to
the enactment of PURPA. whether or not
1t seeks to purchase and sell
sumullaneously. That corstruction of the
facihty was commenced pnor to that
date may indicate that sappropriats
economuc returns were available
without the further incentives provided
by section 210

The Commussion is aware that in
some instances. if a previously existing
zuaiihing faciiiny were not permined to

re——

receive full avoided costs for its entire
output, it would no longer have
sufficient incentive to continue 1o
produce eiectric power. The cost of
production may bave risen so a1 to
render the previous rai¢ insufficient to
cover the costs of production, or permit
an al te return.

n’ﬁmm regard to facilities,
construction of which commenced on ot
sfter the date of enactment of PURPA
{November 9. 1978). the Commission has
determined it approprisie to provide
that rates for purchases shall equal full
avoided costs. For facilities.
construction of which commenced
before the enactmant of PURPA. the
Commission will permit the State
regulstory suthorities and nonregulated
electric utilities to establish rates for

ms&f&ﬂ ;voldld costs, or at 8

rats. if the Stats regulatory
authority or nonregulsted slectric utlity
delermines that the lower rate will
pravide sufficient encoursgement of
cogeneration and small power

on. Thus. if & previously existing

acility shows that it requires rates for
purcharer based on full avoided costs 10
remain viable, or 1o increase its output,
the State regulatory authority or
nonregulaied slectric utility is required
to establish such retes. This distinction
is intended \o reflect the need for further
incentives and the reasonable
expectstions of persona investing in
cogeneration or small power production
facilities prior to or subssquent to the
snartment of this law.

Paragraph (b)(1) defines “new
capacity™ as any purchase of capacity
from s qualifying facility, construction of
which was oo or after
Novembaer 8. 1978 Subparagraph (2)
provides that for new capacity, utilities
must pay & rate which equals their
avoided cost.

A utility must therefore purchase all
of the output from a qualifying facility,
However, as explained above. for any
portion of that output which is not “new
capacity,” the State regulatory authority
or nonregulated electric utility, as
provided in paragrsph (b)(3). may
provide for a lower rate, if it determines
that the lower rate will provide
sufficient incentive for cogenerstion

Paragraph (b){4) requires electric
utilities to pay full avoided costs for
purchases from new capacity made
availabie from a qualifying facility,
regardieas of whether the electnc utility
is simultaneously making sales to the
qualifying facility.

§ 202.304f¢) Standord rotes for
purchases.

The Notice of Proposed Rulemaking
required elecm¢ utilines cn requast of a

qualifving facility to establish & 1ariff o:
other method for establishung rates for
purchase from qualifying facilities of 10
kw or less. Upon consideration of the
comments received. the Commission has
determined that the concept of requinng
a standard rete for purchases should be
retained. Several comments stated that
this requiremsnt could similariy be
ﬂh«l to facilities of up to 100 kw or
The Commission is aware that the
supply characteristics of a particular
facility sy vary in value from the
average raies set forth in the utility’s
standard rate required by this
paragrsph. If the Commission were tc
require individualized rates. however,
the transaction costs associated with
administration of the program would

" likely render the program uneconomic

for this size of qualifying facility. As a
result, the Commisaion will require that
standardized tariffs be implemented for
facilities of 100 kw or less.

In addition, some commentars pointed
out that standard tariffs can be used on
a technology specific basis. to reflect the
supply characteristics of tha particular
technology. Some commenters also
observed that the proposed rule did not
require that standard rates for

= elmﬁ'om thess nmnllﬂnhdllﬁu be

on the purchasing utility's
svoided cost. This omission might have
permitted g utility to pay less than that
rate for purchases.

The Commission has accordingly
revised paragraph (c) \o require sach
State regulatory authority or
nonregulated alectric utility to cause to
be put into effect standard rates for
purchases from qualifying facilities with
a design capedty of 100 kilowatts or
less. The revised rule requires that
standard rates for purchases equal the
purchasing utility's avoided cost
pursuant to paragraphs {a). (b), and (e}

Sevaral commenters noted that
standard rates for purchases can aiso be
usefully applied to larger facilities. The
Commission believes that the
establishment of standard rates for
purchases can significanty encourage
cogenerstion and small power
production. provided that these
standard rates accurstely reflect the
costs that the otility can svoid as ¢
result of such purchases. Accordingly,
the Commission has added
subparagraph (2) which permits. but
does not require. State regulatory
authorities and nonregulated electric
utilities to put into effect a standard rute
for purchases om gualifying fecilities
with & design capacity greater than 100
kilowatts. These rates must equal
avoided cost pursusn! to paragraphs

{b). and {e). . 8 8
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Marny commenters at the
Commission's public bearings and in
written comments recommendad tbat
the Commissicn ahould require the
eatablisament of “net energy billing” for

qualifying faciiitiss. Undar this

qualifying facility reverses the slectric
meter nasd 0 maasure sglas from the
electric utility 1o the qualifying facility.
The Commission believes that this
bilhng{method may be an lpmpriaz
way of spproxima avoided cost
some drennltnt::t-l does not
beligve that this is the only practical or
appropriste metbod to establish rates
for small qualifying facilittes. The
Commission observes that net anergy
billing is likely 1o be appropriate when
the retail rates are marginal cost-based,
time-of-duy retes. Accordingly. the
Commission will lesve io the State
regulatory suthorities and the
nonregulated electric utilities the
determination as to whether to institute
net energy b

Paragrapb (c)(3){i) provides that
standard rates for purchase should take
into sccount the fuctors set forth in
paragraph (¢). These factors relate to the
quality of power from the qualitying
facility, and its ability to fit into the
purchasing utility's gensrsting mix.

Paragraph [e}{vi) is of particular
significance for facilities of 100 kW or
less. This paragraph provides that rates
I‘ov‘:IJ pu.;?:u ;hn.l] taks into lllmol t “the
indivi and aggregsts value of snergy
and capacity lrom qualifying facilities
on the electric utility's system . . ",
Seversl commenters presenisd
persuasive evidence showing that an
effective amount of capacity may be
provided by dispersed small systems,
even in the case whare delivery of
energy from any particular tacility is
stochastic. Similarly, qualifying facilities
may be able to snter into operating
agreements with each other by which
they zre able to increase the assured
availability of capacity 1o the utility by
coordinating scheduled maintenance
and providing tmutual back-up servics.
To the extent that this aggregate
capacity value can be reasonably
esumated it must be reflected in
standard rates for purchases.

Several commenters observed that the
patterns of svailability of partucular
energy sources can and should be
refiected 1n standard rates. An example
of this phenctoenon is the availability of
wind and photovoltaic energy on &
summer peaking system. I it can be
shown that system peak occurs when
there 1s bnght sun and no wand. rates for
purchase could provide a higher
capscity pavment for photoveltaic cells

than for wind snergy conversion
systems. For systems peaking on dark
windy days, the reverse might be true.
Subparagraph (3)(ii) thus provides that
standard rates for purchases may
differentiats among ing facilities
on the basis of the supply
charscteristics of the particular
technology.
$4 292304 (b)(3) and (d) Legally
obligations.

enforceabls

intended
whnmnhﬁ(.b)mmd(d)&th
rates for purchases equal the utilities’

facilities 1o be able to snter
into contractual commitments based, by
necessity. on estimatss of future avoided
costs. Some of the commaents recaived

this section stated that, if the

.wldedenﬂdm'&:l&.mith
supplied is lsss than the prios provided
e ey woud be required

ing utility to
pay & rate for purchases that would
subsidize the qualifying facility at the
expenss of the utility's other ratepayers.
The Commission recognizas this
possibility, but is cognizant that in other
cases. the rate will turn out to
be lower than the avoided cost at the
time of purchase. The Commission does
not believe that the reference in the
statuts to the inzramental cost of
alternative was Intended to
require a minu -minuts evaluation
of costs which would be checked
againat rates established in iong term
contracts between qualifying facilities
and electric utilities.

Many commanters have stressed the
need for cartainty with regard to return
on investment in new techno The
Commission agrees with these latter
argumsnts, and believes that, in the iong
run, “oversstimations” and
*underestimations” of avoided costs
will balanes out.

Paragraph (b)(5) addresses the
situation tn which a qualifying facility
has entered into a contract with an
electric utility. or where the qualifying
{acility has agreed 10 obligate itself to
deliver at a futurs date energy and
capacity to the electric utility. The
import of this saction is to ensure that a
qualifying facility which has obtained
the certainty of an arrangement is not
deprived of the benefits of its
commitment as a result of changed
circumstances. This provision can also
work to preserve tbe bargain entered
into by the electric utility: should the
sctual avoided cost be higher than those
contracted for, the electric utility is
nevertheless entitied 10 retain the
benefit of its contracted for. or
otherwise legally enforceabie. jowet

price for purchases from the qualifving
facility. This subparagraph will thus
ensure the centainty of rates for
purchases from a qualifying facility
which snters into a commitmnent 10

da to & wtility.

Paragrapb (d){1)
qualifying facility may provide epergy of
capacity on an “as availsble™ basus. 1.e-
withowut lagal obligation. The proposed
ruls that rates for such

shouid be based on "actual”
avoided costs. Many comments noted
that basing rates for purchases in such
cases on the utility's “actual svoided
costs” is mislsading and could require
retroactive ratemaking. In light of these
comments, the Comrmassion has revised
the rule to provide that the rates for

are to be basad on the
purchasing utility's avoided costs
sstimated at the time of delivery.*

Paragraph {d)(2) permity a qualifying
facility to enter into a contract or other
legally enforceable obligation to provide
energy or capacity ovar & specified term.
Use of the term enforceable
obligation™ is intendad to prevent s
utility from ciromnventing the
requiremant that provides capacity
credit for an sligible qualifying facility
merely by refusing to enter into a
contract with the facility.

Many commenters the same
problems for sstablishing nt;; ‘fw
purchases under subparagraph {2) as in
subparagraph {1). The Commission
intends that rates for purchases be
based. at the option of the qualifying
facility, on either the avoided costs at
the time of delivery or the avoided costs
calculated at the time the obligation is
incurred. This change enables o

facility to establish a fixed
contract price for its energy and
capacity at the outset of its obligation or
10 receive the avoided costs determined
at the tme of delivery.

A facility which enters into » long
termn contract to provide energy or
capacity to a utility may wish to receive
a greater percentage of the tota)
purchase price dunng the beginning of
the obligation. For example. a level
payment schedule from the utility te the
qualifying facility may be used to maich
more closely the schedule of debt
service of the facility. So jong as the
total peyment over the duration of the
contract term doey not exceed the
estimated svoided costs, nothing in
these rules would prohibit a State
regulatory authority or non-reguiated
electric utility from approving such an
arrzngement.

"5 additan to the svorded costs of stergy. these
oSl Wt include the proveted share of te
aggrepeia capscry veiue of such [scliDes

885
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§ 292.304{c) Foctors affecting rotes for
purchases.

Capacity Value

An issue basic to this parsgraph is the
question of recognition of the capacity
value of qualifying facflities.

In the proposed rule. the Commission
adopted the argumunt set forth m the
Staff Discussion Paper that the proper
interpretation of section Z10(b) of
PURPA requires that the rates for
purchases include recognition of the
capacity value provided by qualifving
cogeneration and small power
production facilitias. The Comission
noted that language used in section 710
of PURPA and the Confsrence Report as
well a3 in the Federal Power Act
supports this proposition.

in the proposed rule, the Commission
cited the final paragraph of the
Conference Report with regard 1o
section 210 of PURPA:

The conferees expect that the Commission.
in judpng whether the slectric power
supplied by the cogenarator or small power
producer will replace future power which the
utiity would otherwise bave to generats
iself either through existing capecity or
wdditions to capacity or purchase from othar
sources, will take tnto sccount the reliability
of the power suppiied by the cogenerator or
small powar producer by reason of any
tegally snforceable obligation of such
cogenerator or small power producer 1o
supply firm powsr to the utility.*

In addition to that citation. the
Commission notes that the Conference
Report states that:

in interpreting the term “incrementai costs
of alternative energy”, the conlerves expect
thal the Commission and the Siates may look
peyond the costs of alternative sources which
are instanisnecusly available to the utility.

Seversl commenters contended that.
since secuon 210(a){2) of PURPA
provides that siectric utilities musl
“purchase electnc energy” from
qualifying facilities, the rate for such
purchases should not include pavments
for capacity. The Commission observes
that the statutory language used in the
Federal Power Act uses the term
electric energy” to describe the rates
lor saies for resale in intersiate
tommerce, Demand or capacity
psyments are a traditional part of such
tales. The term “electric energy” is used
throughout the Aci to refer both 1o
giectn¢ energy and capacity. The
Commission does not find any evidence
thal the term “electric energy” 1n section
21C of PURPA was intended to refer only
‘o fuei and operating and maintenance

" Conference Repor on HER 4014 Pulixc Uubn
Rexvintory Polics At of 1978 H Rep %o 1750 W
win Lnng. 2d Sess (16781

= pp =R

expenses. instead of all of the cosis
associsied with the provision of electric
service.

in addition. the Commission notes
that to interpret this phrase o include
only snargy would isad o the
conclusion that the rates for sales to
qualifying facilities could only include
the energy component of the rats since
section Z10 also refers to “electric
enargy™ with regard to such sales. It is
the Commission’s belisf that this was
not the intanded result. This provides an
wdditional reason to interpret the phrass
~eisctric energy ™ to include both eneryy
and capacity. .

In implementing this statutory
standard. it is baipful 1o review industry
practice respecting sales between
utilities. Saies of @ C power are
ordinarily classified as either firm saiss.
whets tbe saller provides power at the
customaer's request. or oon-frm
saies. whare the seller and not the buyer
makes the decision whether or oot
powaer is to be available. Rates for firm
power purchases includs payments for
the cost of fusi and operating expenses.
and also for the fixed costs associated
with the construction of .m::-mg anits
needed to provids powaer at the

‘s discretion. The degres of
certsinty of deliverability required to
constitute “firm " can ordinarily
be oblained only if a utility has several
genersting ﬂ.nm and sdequate reserve
capacity. capacity payment. or
demnn? charge, will reflect the cost of
the utility's genersting units.

" In coatrast, the ability to provide
eiectric powsr st the selling utility's
discretion imposes no requiremaent that
tha seller construct or reserve capacity.
In order to powaer (0 customers
at the seller's discretion. the selling
utility nesd only charge for th:::n of
operating its genersting units
administration. Thase costs, called
“energy” costs. ordinarily are the ones
sssociated with noo-firm sales of power.

Purchases of power from qualifying
facilities will fal! sotmewhere on the
continuutn between these two types of
electric sarvice. Thua, for example. wind
machines that furnish power only when
wind velocity exceeds twelve miles per
hour may be 30 uncertain in availability
of output that they would only permit a
ulility to avoid generating an equivalen
amount of energy. In that situation, the
utility must continue to provide capacity
that s available to meet the needs of it
customers. Since there are no avoided
capscity costs. rates for such sporadic
purchases should thus be based on the
utility sysiem's svoided incremental
cast of energy. On the other hand.
teshimony at the Commission's public
heanngs indicated that effective

amounts of firm capacity exist for
dispersed wind systems. even though
each machine. considered separately.
could not provide capacity value. The
aggregaie capacity value of such
facilities must be considered in the
calculation of rates for purchases. and
the paymant distributed to the class
providing the'capacity.

Some iechnologies. such a3
photovoltaic calla, although subject 10
some uncartainty in powar output. have
the geners) advantage of providing their
maximum power coincident with the
systam peak when used on & summar
peaking systam. The valus of such
power is greatsr to the utility than
power deliversd during off-peak periods.
Since the need for capacity is based. in
part. an system peaks, the qualifying
facility's coincidence with the system
peak should be reflected in the
allowance of some capacity value and
an snergy component that reflects the
avoided energy costs at the time of the

peak.

A facility burning municipa) waste or
biomass may be abls to operate more
predictably and reliably than solar or
wind systems. It can schedule its,
outages during times when demand on
the utility's sysiem is low. If such a unit
demonstrates a degree of reliability that
would permit the utility to defer ot avoid
construction of & genersting unit or the
purchase of firm powsr from another
wtility, then the rats for such a purchase
should be based on the avoidance of
both ensrgy and capacity costs.

In ordsr to dafar or cancal the
construction of new generating units. s
utility must obiain & commitment from »
qualifying facility that provides
contractual or other legally enforceable
assurances that capacity from
alterpative sources will be available
sufficiently ahsad of the dats on which
the utility would otherwise have to
commit itsalf to the construction or
purchase of new capacity. If a qualifying
facility provides such assurances. it is
entitied 10 receive rates based on the
capacity costs that the utility can avoid
as a result of its obtaining capacity from
the gualifying facility.

Other comments with regard to the
requirement to include capaciry
paymenis in avoided costs generally
track those set forth in the Staff
Discussiop Paper and the proposed rule.
The thrust of thase comments 13 that in
order to receive credit for capacity and
to cormnply with the requirement that
rates for purchases not exceed the
incrementa] cost of alternauve energy.
capucily payments can only be required
when the availability of capacty from a
qualifying facility or facilibes actually
permits the purchasing utibty to reduce

G
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its need to provide capacity by deferring
the construction of new plant or
commitments to firm power purchase
contracts. In the proposed rule, the
Commission staied that if a qualifying
facility offers energy of sufficient
reliability and with sufficient legslly
enforceable guaraniess of deliverability
1o permit the purchasing electric utility
1o avoid the need to constructa
generating plant. to snable it to build a
smalier, iess expensive plant or to
purchass less firm power from another
utility than it would otharwise have
purchased. then the rates for purchases
from the qualifying facility must include
the avoided capecity and energy costs.
As indicated by the

discussion. the Commission continues to
bcl;eve that these principies are vn;.i:il
and sppropriate, and that they properly
fulfill the mandste of the statuts.

The Commission alsc continues to
believe. as stated in the proposed ruje.
that this rulemaking represents an effort
to evoive concepts in a newly
deveioping area within certain statutory
constraints. The Commissioh recognizes
that the tranalation of the principie of
avoided capacity costs from theory into
practice is an extremely difficult
exercise. and is one which, by
definition, is based on estimation and
forecasting of future occurrences.
Accordingly. the Commission supports
the recommendation made in the Staff
Discussion Paper that it should leave to
the States and nonreguiated utilities
*flexibility for experimentation and
accommodation of special
circumstances” with regard to
implementation of rates for purchases.
Therefore. to the extent that a method of
calculating the value of capacity from
qualifying facilities rezsonabiy accounts
for the utility's avcided costs. end does
not fail to provide the required
encouragement of cogeneration and
small power preductian, it will be
considered as satisfactorily
unplementuing the Commission's rules.

§ 252304/} Factors affecting rotes for
purchoses.

As noted previousty. several
commenters observed that the utility
system cost data required under
§ 292.302 cannot be directly applied to
rates for purchase. The Commussion
acknowledges this point and. as
discussed previously, has provided that
these data are to be used a3 & starting
point for the calculation of an
appropriate rate for purchases equs! to
the utility s savoided cost. Accordingly,
the Commission has removed the
reference to the utility system cos! data
from the definition of rates for
purchases ancd has tnaered the

reference to these data in paragraph (e).
“l::f. factor 10 be car:;‘:glend in
ca ting rates for purchases.
Subparagraph (1) states that these data
shall. to the extent practicable. be taken
into account in the calculation of a rate
for purchases.
Subparagraph (2) deals withthe
availability of capscity from a qualifying
facility system daily and
ssasonal periods. If » qualifying
facility can provide snergy 1o a utility
during pesk periods when the electric
utility is running its most expensive

ting units, this energy has s
higher value to the utility than energy
supplied during off-peak periods. during
which only units with jower runaing

The pnmbhml?thc proposed rule
provided that. to the extent that
metering equipment is available, the

MW authority or

ted electric utility should take
into account the time or season in which
the purchase from the gualifying facility
oceurs. commenters interpreted
this statement as implying that, by
refusing to install metering aquipment,
an electric utility could avoid the
obligation to consider the time at which
p ses occur. This is not the intent of
this provision. Clearly. the more
precisely the time of purchase i»
recorded the more exact the calculation
of the avoided costa, and thus the rate
for purchases. can be. Rather than
specifying that exsct time-of-day or
seasonal rates for purchases are
required. however, the Commission
believes that the selection of a
mathodology is best left to the State
regulatory authorities and nonregulated
aiectric utilities charged with the
implementation of these provisions.

Clauses (i) through (v) concern
various aspects of the reliability of a
qualifying factlity. When an electric
utility provides power from its own
generating units or from those of another
electric utility, it normaily controls the
production of such power from & central
location. The ability to so control power
production echances a utility's ability to
respond to changes in demand. and
thereby enhances the value of that
power to the utility. A qualifying facility
may be able to enter into an
arrangement with the utility which gives
the utility the advantage of dispatching
the facility, By so doing. it increases its
value to the utihity. Conversely. if a
utility cannot dispatch & qualifving
facility. that faciity may be of iess value
to the utility.

Clause (ii) refers to the expected or
demonstrated reliability of a qualifying
faculity. A utility cannct avoid the
construchon ofr purchase of capscity if it

is likely that the qualifving facility
which would tlaim to repiace such
capacity may go out of service durng
the period when the utility needs its
powsr o meet system demand. Basec
on the sstimaied or demonstrated
reliability of a qualifying facility. the
rate for purchases from a qualifving
facility should be adjusted to reflect its
value to the utility.

Clause (iii) refers to the length of time
during which the qualifying facility has
contractually or otherwise guaranteed
that it will supply energy or capacity to
the slectric utility. A utility-owned
generating unit normally will supply
power for the life of the plant, or yntil it
is replaced by more efficient capacity. In
contrast, & cogensration or small power
production unit might cease to produce
power a3 o result of changes in the
industry or in the industrial processes
utilized. Accordingly, the value of the
service from the qualifying facility to the
electric utility may be affected by the
degree to which the qualifying facility
ensures by contract or other legally
anforceable obligation that it will
continue to provide power. Included in
this determination, among other factors.
are the term of the commitment, the
requirement for notice prior to
termination of the commitment. and any
penalty provisions for breach of the
obligation.

In ordar to provide capacity value to
an electric ntility o qualifying facility
need not necessarily agree to provide
power for the life of the plant. A utility's
generation expansion plans often
include purchases of firm power from
other utilities in years immediately
preceding the addition of a major
gensration unit. If a qualifying facility
contracts to deliver power, for axample.
for a one year psriod. it may enable the
purchasing utility to avoid enlering into
a bulk power purchase arrangement
with another utility. The rate for such a
purchase should thus be based on the
price at which such power is purchased.
or can be expected to be purchased.
based upon bona fide offers from
another utility.

Clause {iv) addresses periods during
which a qualifying facility is unabie to
provide power. Electric utilities schedule
maintenance outages for their own
generating unita during periods when
demand is low. If a qualifying facility
can similerily schedule its mainienance
outages duning periods of low demand.
or during periods in which a utility's
own capacity will be adequate to handle
existing demand. it will enabie the
utility to avoid the expenses associated
with providing an equivaient amour'.cf
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capucity. These savings should be
refiected in the rate for purchases.

_ Clause (v) refers to 8 qualifying
facility's ability and willingness 1o
provide capacity and energy dunng
svsiem emergenciss. Section 292.307 o
these regulations concerns the provision
of electric service during system
emergencies. It provides thal, to the
extent that a qualifying facility is willing
to forego its own use of snargy during
system smergenciss and provide power
to a utility's system, the rate for
purchases from the qualifying facibity
should reflect the value of tha) serviee.
Small power production and
cogenerstion [acilities could provide
significant back-up capability to alectric
systems during smergencies. One
benefit of the encouragement of

inte cogeneration and small
power preduction may be to incresse
overall system reliability during such
emergency conditions. Any such benelit
should be reflected i1 the rate for
purchases from such qualifying
laciiites.

Another relsted factor which afiecu
the capacity value of 8 qualifying
lacility is its ability to separute its load
from its generation during system
emergencies. During such emergencies
an electric utility may institute load
shedding procedures which may. among
other things. require that industrial
customers or other large loads stop
receiving power. As & resull. to provide
optimal benefit to a utility in an
emergency situation, a qualifying tactlity
might be required to continue operation
4s & generating plant, while
simultaneously cessing operation as »
toad on the utility's system. To the
««xtent that a facility is unable 10
separate its load from its generation. s
value to the purchasing ytilitv decreases
durnng system emergencies. To reflect
suth a possibility, clause jv) provides
‘hat the purchasing utility may consider
the qualifying facility's ability to
:eparate its ioad from its generstior
dunng system emergencies in
deiermining the value of the qualifving
1acility to the electric utility

Clause (vi) refers to the aggregate
capability of capacity from qualifying
fociinties to displace planned utility
capacity. In some instances, the smal
smounts of capacity provided from
wuahfying faciliues taken individualh
mught ot enable & purchasing utilitv 1o
celer or avoid scheduled capacity
scditions. The aggregate capability of
»uZk purchases may. bowever, be
sullicient tc permit the deferral or
a odance of a capacity addiuon
Moreover. while an individual gualifving
faciuty may pot provide the equivaien'

S ———

of firm powar 10 tha slectric utility, the
diversity of thess fscilities may
coltecpuly comprise the equivalen! of

capacity. .

Clausa (vii) refers to the fact that the
lead time sssociated with the addition
of capacity from qualifying Iacilities
may be lass than the lead time that
O B ey ha costrutted
p ing utility constructed its
own generaling unit. Such reduced lead
time might produce savings in the
utility’s total powsr production costs. by
permitting utilitiss to aveid the
“lumpiness.” and lemporary sxcess
capacity associsted therewith, which
normally occur when utilities bring on
line Large penerating units. In addition.
reduced lead time provides the utility
with greater flexibility with which it can
sccommodate changes in forecasts of
peak demand.

Subpamagraph (3} concerns the
nhnouhiaof anargy or capacity from &
qualifying facility to the purchasing
electric utility's need for such energy or
capacity. If an slectric utility has
sufficient capacity to mest its demand.
and is not planning to add any new
capacity to its systam, then the
availability of capacity from qualifying
facilities will not immedistely enable
the utility to svoid sny capacity costs.
However. an electric utility system with
excess capacity may nevertheless plan
to add new, more { capagity to
its system. If purchasss from j
facilitias anable a utility to defer or
avoid thase new planned capacity
additions, the rate for auch purchases
should reflect the avoided costs of these
additions. However, as noted by several
commenters. the deferral or avoidance
of such a unit will aiso prevent the
substitution of the lower energy costs
that would have sccompanied the new
capacity. As a result, the price for the
purchase of energy and capacity should
refiect these lower avoided energy costs
that the utility would have incurred had
the new capacity been added.

This is oot to say thet electric utilities
which bave excess capacity need noi
make purchases from qualifying
Tucilities: qualifying facilities may oblain
payment based on the avoided energy
costs on a purchasing utility’s system.
Many ubility systems with excess
capacity have intermediate or pealung
units which use high-cost fossil fuel. As
a result dunng peak bhours. the energy
costs on the systems are high. and thus
the rate to a qualifying utility from
which the electric utility purchases
energy should similarly be high.

Subparagraph (4) addresses the costs
or savings resulting from line losses. An
uppropnate rate for purchases from &
gualifying facility should reflect the cos:

savings actualiv accruing to the elecinic
utility. If energy produced from a
qualifying facility undergoes line losse:
such that the delivered power is not
equivalent to the power that would have
been delivared from the source of powe:
it replaces. than the qualifving {acility
should not be reimbursed for the
differences in losses. If the load served
by the qualifying facility is cioser to the
qualifying facility than it is to the utility
it is possible that there may be na!
savings resulting from reducad line
Iosses. 1o such cases. the rates should be
adjusted upwards.

§ 222.300(f) Periods during which
purchase are not required.

The proposad rule provided that an
electric utility will not be required to
purchass 'ﬂ and capacity from
qualifying facilities during periods in
which such purchases will result in net
increasad operating costs to the electric
utility. This saction was intended to deal
with & certain condition which can
occur during light loading periods. i »
utility operating only base load units .
during theas ware forced to cut
back out:;: the un.it;‘i; order o
sccommodate purchases qualifying
facilities, these base load units might
not be able to increase their cutput level
rapidiy when the system demand later
increased. As & result. the utility would
be required (o utilize less efficient.
higher cost units with faster start-up to
mest the demand that would have been
supplied by the less expensive base load
unit had it been permitted to operste al
» constani autput.

The result of such a transaction would
be that rather than avoiding costs as a
result of the purchass from a g
facility. the purchasing slectric utility
would incur greater costs than it would
have had it not purchased energy or
capacity from the qualifying facility. A
stric! application of the avoided cost
principle set forth in this section would »
assess these additional costs as
negative avoided costs which must be
reimbursed by the qualifying facility. In
order 10 gvoid the anomalous result of
forcing a qualifying utility to pay an
electric utility for purchasing its output.
the Commission proposed that an
electric utility be required o identify
peniods during which this situation
would oceur. so that the qualifying
facility couid cense delivery of
eiectricity during those periods.

Many of the comments received
reflected & suspicion that electric
utilities would abuse this paragreph to
circumvent their obligation to purchase
from qualifying facilities In order to
minumuze that pogsibility. the
Commission bas revised this paragras:

o
&
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10 provide that any eleetric utility which
seeks to cease purchasing from
qualifying facilities must notify each
affected qualifying facility prior to the
occurrence of tuch a period. in time for
the qualifying facility to cesse delivery
of energy or capacity to the slectric
utility. This notification can be
accomplished in any reascoable manner
determined by ths State regulaiory
authority. Any claim by an electric
utility that such a light loading period
will occur or bas occurred is subject 1o
such verification by its State regulatory
authority as the State authority
determines necassary or appropriate
either before or after its occurrence.
Moreovaer. any electric utility which fails
to provide adequate notice or which
{ncorrectly identifies such a period will
be required to reimburss the

facility for energy or capacity sy,

as if such a light loading period bad not
occurred.

The section has also been modified to
clarify that such periods must be due 10
operational circumstances.

The Commission does not intend that
this paragraph overrids contractual or
other legally anforcesble obligations

purchase from s qualifying facility. In
such arrangements, the established rate
is based on the recognition that the
value of the purchase will vary with the
changes in the utility's opemating costs.
These variations ordinarily are taken
into account. and the resulting rate
represents tha average value of the
purchase ovar the duration of the
obligation. The occurrencs of such
periods may similarly be taken into
account in determining rates for
purchases.

Tax Issues
The Conference Report states that

* * * the examingtion of the Jevel of rates
which sbould spply to the purchass by the
utility of the cogenerator's ar the amall power
producer's power should not be burdened by
the same sexamination as are tility rate
spplications to determine what is the just and
ressonable rate that they should receive for
their electric power.””

The Commission notes that section
301(b)(2) of the Energy Tax Actof 1978 1
makes certain energy property eligible
for increased business investment tax
credit. Some of this property is
commonly used in cogeneration and
smail power production. However.
section 301(b}(2}(B) excludes from such
ehigibility property “which is public

" Conjerencs Report on MR 4MA Public Lubty
Reguiatory Polices Act of 108 H Rep. No. 1750 W,
9t Cang. 22 Sess. [1978).

Mhub L Ne B-ML B USC 34 4B
Sovemosr 3 1178
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utility property (within the meaning of
section 48{1}(5) of the Interna) Revenue
Cods of ll{ﬂ].“ ¥Asa I!f!:};‘ “thl:ic.h
perty of 8 qualifying facility w
5:. othlnvis: sligible for the credit
wars to be classified u‘;;?g(lguﬁihty
proparty under section of the
Internal Revenus Code. it would not be
sligible for the increased investment tax
credit.

The Commission notes that the
Treasury Department’s regulstions
provida that the definition of “pubilic
utility property” does not include
muod:kth? lectric o th.i!

or of e snergy
the rates ure not subject 1o regulstion
tha! fixes a rate of return on
investment. ™ On this basis. the
Commission believes that property of s

facility that would otherwise
be sligible for the en tax credit
chdhmmu:lu the public tﬁ‘l. '

i ty public utlity

exclusion

property :

opersy of qualifying faciliios bom®
property of g ties
regulation under Part I of the Federal
Puw'lr.Act. mu:i from similar State and
local lsws and regulatory programs.
Secoundly, the Commission observes that
the rates & qualifying facility will
receive for sales of power to utilities are
not based on & regulatory scheme which
fixes a rute of return on investment of

Tacility.
tbaM a result. the Cor:{miuion believes
A energy property of qualifying

facilities should not be barred from
eligibility for the tax credit by reason of
the public utility property exciusion. The
Commission wishes to express its
opinion on this matter in an effort to
further encourage cogeneration and
small powaer production by means of this
rulemaking process.
§ 292.305 Hates for sajes.

Sectiop 210(c] of PURPA provides that
the rules requiring utilities to sall
eleciric energy to qualifying facilities
shall ensure that the rates for such sales
are just and reasonsble, in the public
interest, and nondiscriminatory with
respect 10 qualifying cogenerators or
small power producers. This section
contemplates formuiation of rates on the
basis of traditional ratemaking {i.e.,
cost-of-service) concepts.

Paragraph (s} expresses the statutory
requirement that such rates be just and
reasonable and in the public interest.
Paragraph (a) aiso provides that rates
for sales from electric utilities to
qualifying facilities not be

"2 USLC §ase)NbE
*® Treasary Rag { 146-315112). T.D. 7o (March
aarm

— mtdmr—

discriminatory against such facilities i~
comparison to Tates to other custemer.
servad by the electmc utilin.
A gualifying facility 1s entited to
purchase back-up or standby power ! -
jscrimingtory rete which refiec:s

nondiscriming
tbe probability that the qualifying

facility will or will not contribute to the
need far and the use of utility capac:ty
Thus. where the utility must reserve
capacity 10 provide service to s

qualifying facility. the costs associated
with that reservation are properly
recovergble from the qualifying facily.
if the utility would similarly assess these
costs 10 non-gensreting customers.

In the propossd ruls. paragraph {b)
required electric utilities to provide
energy and capacity and other services
to any facility at a rate at
leas! aa favorsble as would be provided
to & custamer who does not have his
own genarstion. The comments received
concarning this paragraph noted that
this provision might be interpreted s
requiring an electric utllity to provide
service to a qualifying fscility &t its mos!
favarable rats, even if the qualifying
fucility would not be eligible for suciLa
rate If it did not have its own generation
It s not the Commission’s intention that,
for example. an industrial cogenerator
receive service st a rate applicable to
residential customers; rather, such a
customar should be charged st a rate
applicabls 10 & non-genersting industrial
customer unleas ths electric utility
sbows that a different rate is justified on
the basis of sufficient ioad or other cost-
related data. Accordingly. this section
pow provides that for qualifying
facilities which do not simultansously
seil and purchass from the electric
utility, the rate for sales shall be the rate
that would be charged to the cisss 10
which the qualifying facility would be
anaigned if it did not have its own
generation,

Subparagraph {2) provides that if. on
the basis of accurate data and
cansistent system-wide costing
principles. the utllity demonstrates that
the rate that would be charged to
comparable customer without its own
generation is not appropriate, the utility
may base its rates {or sales upon those
data and principles. The utility may only
charge such rates on a
nrendiscriminatory basis, however. so
that a cogenerator will not be singied
out to [ose any interciass ar intraciass
subsidies 1o which it might bave been
entitied bad it not genersted pant of :1s
eiectric energy needs itself,

In situations whers & qualifying
facility simuitaneousiy sells its oupor-
an electric utility and purchagses 1ts
requirements from that electric uni:v -
& bookkeeping matter, the facility »
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slectrical output will not serve its own
Joad. but rather will be supplied 10 the
grid. As a result. the facility's electric
joad is likely to have the same
characteristics as the load of other non-

Federal Register / Vol. 45. No. 38 / Monday. February 25, 1880 / Rules and Regulations 12229
demands on the utility during peak with respect to any nonregulated i
periods. electric utility. ‘ ‘

Interruptible power is electric energy Paragraph {c){1} provides that rates
or capecity supplied to a qualifying for sales of back-up or maintenance
facility subject to interruption by the power shall not be based. witheut
electrie utility undat ed factual data, on the assumption that
conditions. Many utilitiss have utilized forced outages or other reductions in

generating customers of the utility. If the
utility does nat provide dats showing
otherwise. the appropriate rate for sales
to such a facility is the rate that would
be charged 10 8 comparable customer
without its own genetstion.

Paragraph (b)(2) of the rule sets forth
certain types of service which electric
utilities are required to provide
qualifying facilities upon request of the
facility. Thase types of service are
supplementary power, back-up power,
interruptible power and maintenance
power. in response 10 comments, thess
terms are defined in the text of the rules,
as well as in this preambie.

Back-up or maintenance service
provided by an electric utility replaces
energy of capacity which a qualifying
facility ordinarily supplies ta itseif.
Thess rules authorize certain facilities to
purchase end sell simultansously. The
amount of energy or capacity provided
by an electric utility to meet the load of
a facility which simultansously
- purchases and sells will vary only in
accordance with changes in the facility’s
loagd: interruptions in the facility's
generation will be manifested as
variations in purchases from the facility.
In such a cass. sales to the qualifying
facility will not be back-up ar
maintenance service, but will be similar
to the full-requirements service that
waould be provided if the {acility were 8
non-generating customer.

Supplementary power is electric
energy or capacity usad by & facility in
addition to that which it ordinarily
generates on ity own. Thus. o
cogeneration facility with & capacity of
ten megawatis might require five more
megawatts from a utility on & continuing
basis to meet its electric load of fifteen
megawatis. The five megawatts supplied
by the electric ytility would normally be
provided as supplementary power.

Back-up power is electric energy or
capacity svailable to replace energy
generated by a facility's own generation
equipment dunng an unscheduled
outage. In the example provided abovs,
8 cogeneration facility might contract
with an electrie utility for the utility to
have available ten megawatis, should
the cogenerator’s units experience an
outage.

Ma:ntenance power is electric energy
or capscity supplied during scheduled
outages of the qualifying facility. By pre-
eTangement a utility can agree to
provide such energy dunng periods
when the utility's other load is low,
thereby avoiding the imposition of large

interruptible ssrvics to avoid expensive
investment in new capacity that would
otherwise be necessary 10 assurs
adequate reserves at time of peak
dcnnnd-‘hl.lndu this lppmf ch nu‘n”ﬁ.
aasule adequacy of reserves
w o ndu::.znk id:nnd. n‘:hu

adding capacity. interruptibl
service is therefore normally provided at
a lower rats than non-interraptible

service.

During the Commission’s public
hearings on this rulemaking. one
commenter stated that utilities which
have excess capacity do not save any

- tosts by providing interruptible servics.

The commaenter contended that the
Commission should not require s utility
with excess capacity to offer
interruptible service. If a utility is not
adding capacity (whether by
construction or purchase) to meet
anticipated increases in peak demand.
the rates charged for in ble
service might appropriately be the same
as for non-interruptible sarvices.

The Commionml:eliwu tlu:f these
matters lnvolving the provision
lnmwta:h rates are best handied
Howwever, if as discussed above,
interruptibie customers provide no
savings to the electric utility, the rate for
interruptible service need not be lowar
than the rate for firm service. In such a
cass. the Commission would consider
granting a waiver from this paragraph,
under the provisions of § 292.4m.

Some comments noted that certain
electric utilities do not have any
generating capacity, and to require the
services livted in subparsgraph (1) might
place an undue burden on the electric
utility. In light of these commsnts. the
State regulatory authorities or the
Commission. ss the case may be. will
allow a waiver of these requirements
upon a finding after & showing by the
utility to the State reguiatory authority
or Commission, as the case may be. that
provision of these services will impair
the utility's ability to render adequate
service to itz customers or place an
undue burden on the electnc utility.
Notice must be given in the srea served
by the electric utility, opportunity for
public comment must be provided. and
an application must be submitied to the
State regulatory authonty with respect
to any electric utility over which it bas
ratemaking authonty or the Commission

output by each qualifying facility on an
slectric utility's system will ocour either
stmultansously or during the system
peak. Like other customers. qualifying
facilities may well have intraciass
diversity. In addition. becauss of the
variations in sixe and load requirements
among various types of qualifying
facilitien, such facilities may wall have
interciass diversity.

The effect of such diversity is that an
slsctric ytility suppiying back-up or
maintsnance powesr 1o g i
facilities will not have-to plan for
reserve capacity to serve such facilities
ths assumption that every lacility
will use powsr at the same moment. The
Commission believes that probabilistic
analysas of the demand of qualifying
ind.lih'hll;will I.E:: that & utility will
probably not need to reserve capacity
on a one-to-one basis g thhwk-ng
requirements. Paragraph (c){1) prohibits
utilities from basing rates on the
assumption that qualifying facilities will
impose demands simultanscusly and at
system peak uniess supported by factual

data.

The ruls provides that utilities may
refute thess assumptions on the basis of
factua! data. These data need not be in
the form of ampitical ioad data. [t might
be the case that within certain
geographic areas, weathsr data and
periormancs data would constituie s
sufficient basis 0 refute the assumption
relating to ths coincidence of the
demands imposad. for exampla. by
windmills or pbotovoltaics. with respect
to ;h’ir need (hﬁzt;'d'"% po:rh:r.

aragraph {c){2) provides that rates
for seles &hull take into account the
extent to which a qualifying facility can
usefully coordinate periods of scheduled
maintenance with an electric ntility. If a
qualifying facility stays on line when the
utility will need its capacity. and
scheduies maintenance when the
utility's other units are operstive, the
qualifying facility is more valuable to
the utility, as it can reduce its capacity
requirements.

§ 292308 Interconnection costs.

Paragraph (s} states that each
qualifying facility must reimburse any
electric utility which purchases capacity
or energy from the qualifying facility for
any interconnection costs. on a
nondiscriminatory basis with respect to
cther customers with similar load
charactenistics. The Commission finds
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merit in those comments which
suggested that the basis of comparison
for nondiscriminaiory practices in the
proposed rule to “any other customer”
was 100 broad. and that the correct
reference for nondiscnimination is the
practice of the utility in relation to
customers in the same class who do not
generate electricity. As noted
previously. the interconnaction costs of
s facility which is already
interconnectsd with the utility for
purposes of sales are limited to any
additional expenses incurred by the
utility to permit purchases.

Several commenters expressed their
concesn that some protection should be
provided to qualifying facilities from
potential harssament by utilities in the
form of requiring unnscessary safety
equipmant. As discussed above. the
State regulstory authorities {with
respect 1o slectric utilities over which
they have ratemaking authority) and
nonregulated slectric utilities have the
responsibility and authority to ensure
that the interconnection requirements
are reasonable, and that associated
costs are legitimately incurred.

For qualifying facilities with s design
capacity of 100 kW or less. the
Commission noted that interconnection
conts could be assessed on a class basis,
and the standard rates for purchases
established for classes of facilities of
this size pursuant 1o § 292.304(c){1)
might incorporate these costs. Stats
regulatory authorities (with respect to
electric utilities over which they have
ratemaking suthority) or nonregulsted
electric utilities may also determine
interconnection costs for
facilities with a design capacity of more
than 100 kW on either a class average or
individual basis.

Numerous comments raised the point
that the proposed rule did not address
the manner in which electric utilities
would be reimbursed. Potentiai owners
and developers of qualifying facilities
recommended that the costs be
amortized on a ressonable basis,
because paving a large lump sum
pavment would be a considerable
cbstacie 1o the program. Electric utilities
generally preferred psyment up front,
although several commeniters indicated
that amortization might be acceptable
for credit-worthy facilities. The
Commission believes that the manner of
reimbursements [which may include
amortization over a reasonzble period of
time) 19 best left to the State regulatory
authorities and nonregulaied utilities. ln
the deigrminstion of any standard rates
for purchases established pursuant to
§ 282.304(c}{i}. if the State approves
sowie manner of amoruzation. it might

S ———

i ———

consider assignment of uncollected
interconnection costs lo the class for
which the rate is sstablished.

§ 202307 System emergencies.

Paragraph (a} provides that. except a3
provided under section 202{(c) of the
Federal Power Act. no qualifying facility
shall be compelied to provide snargy or
capacity to the che:rht: uti‘liz during d::
emergency beyond the extent provi
by agresnent between the qualifying
facility and the utility.

The Commission finds that a
qualifying facility should not be required
to make availabie all of its generation to
the utility during & system smergency.
Such s requirement might interrupt
industrial procasses with resulting
damage to equipment and manufactured

Maxny industries install their own
generating squipment in order to ensure
that sven during a system emargency.
their supply of powsr is not interrupted.
To put in jsopardy the availability of
power to a qualifying facility during s
system emergency because of the
facility's ability to provids powasr to the -
system during non-smergency periods
would result in the discoursgement of
interconnectad operation and s resultant
discoursgement of cogeneration and
small power production. The
Commission therefors provides that the
quﬂ!yiz}adﬂtgl o&u;lun to pro;l.dl
energy capacity in smergencies
established through contract

1o order to receive full credit for
capacity, a qualifying facility must offer
snergy and capacity during system
emergencies to the same axtent that it
has agreed to provide energy and
capacity during non-emergency
situations. For examplas. a 30 megawatt
COgensrator may reqilire 20 megawatis
for its own industrial purposes, and thus
may contract to provide 10 megawatts of
capacity to the purchasing utility. During
an emergency, the cogenarator must
provide the 10 megawatts cantracted for
to the utility: it need not disrupi its
industrial processes by supplying its full
capability of 30 megawatts. Of course. If
i1 should so desirs. & cogenersator could
contractuslly agree 10 supply the full 30
megawalts dunng system emergencies.
The availability of such additional
backup capacity should increase utility
system reliability, and should be
accounted for in the utility's rates for
purchases from the cogenmmr

Paragraph {b) provides that an electric
utility may discontinue purchases from &
gualifying facility during a system
emergency if such purchases would
contribute to the emergency. la addition,
during system emergencies, a qualifying
facility must be reated on &
nondiscrimingtory basis in any load

shedding program—i.e.. on the same
basis that other customers of & imiia?
class with similsr load charactenstice
are treated with regard to interrupnion ¢

service.

Cradit for capacity (as noted in
§ 292.904{¢)(2)(v]) will aiso take into
account the ability of the qualifying
facility to separaie its load and
generation during system emergencies
However, the qualifying facility may
well be eligible for some capacity credi
evan If it cannot separste its load and
generation.

§ 202308 Standards for operoting
reliability.

Section 210(a} of PURPA states that
the rules requiring electric utilities to
buy from and sell to qualifying facilities
shall include provisions respecting
minimurs reliability of qualifying
facilities {including reliability of such
facilities during emergencies) and rules
respecting reliability of electric utllities
during smergencies. The sion
believes that the reliability of qualifying
facilities can be sccuunted for
price; namely, the less reliable a
qualifying facility might ba, the less it
should be entitled 10 receive for

from It by the utility.

As & result, the Commission has not
included specific standards relsting to
the reliability in the sense of the sbility
of qualifying facilities to provide energy
or capacity.

The Commission has determined that
safety squipment axists which can
ensure that qualifying facilities do not
energize utility lines during utiity
outages. This section a i
provides thai sach Siate regulstory
authority or nonregulated slectric utility
may sstablish standards for
interconnecied operation between
electric utilities and qualifying facilities.
These standards may be recommended
by any utility, any qualifying facility. or
any other person. Thess standards must
be accompanied by a statement showing
the need for the standard oo the basis of
system salety and opersting
requirements.

Subpart D—Implementation
Summary of this Subpart

Rules in this subpart are intended 1o
carry out the responsibility of the
Commission 1o encourage cogenerstion
and small power production by
ciarifying the nature of the obligation to
implement the Commission's rules under
section 210

These rules afford the State regulatory
authorities and pnonregulated electric
utilities great latitude in determining the
manner of implementation of the

8%9
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Commission's rules, provided that the
manner chosen is reaponably designed
10 implement the requiremants of
Subpart C. The Commission recognizes
that many States and individual
nonregulated electric utilities have
angoing programs to sncourage small
powar production and cogensretion. The
Commission alsc recognizes that
economic and regulatory circumstances
vary from State 10 State and utility to
utility. It is withie this coniext-—in
tecognition of the work already begun
and of the variety of local conditiotise
that the Commission promulgeties its

regulations requiring implamentation of

e isszed under section 210,

Because of the Commission’s desirs
10! to create unnecessary burdens at the
orocetiure whereby & Siat regls

ure w a State tory
authority or nonregulated slectric utility
may apply to the Commission for a
waiver if it can damonstrate that
compliance with certain requirements of
Subpart C ia act neceassary 1o sncoursge
cogeneration or small powsr production
and is not atherwise required under
section 210

Severs] commentiars expressed their
coacern that State reguiatory suthorities
would act be able adequately to
implement the Commission’s rules, and
therefore. recommended that the
Commission issue specific rulas which
the State regulatory suthorities would
adopt withou! change. The Commission
does not find this proposal to be
Sppropriate at this time, and belisves
that providing an opportunity for
experimentation by the States is more
coenducive to development of these
difficult rate principles.

Implementation

Section 210{f) of PURPA requires that
within ope yesr afier the date that this
Commission prescribes its rules undar
subsaction (¢). and within one year of
the dete any of these rules is revised.
each State regulatory suthority and esch
nonregulated slectric utility, after notice
and oppormunity for hearing. must
impiement the rules or revisions thereof,
&1 the case may be.

The obligation to implement section
210 rules is & continuing abligation
which begine within one year after
promulgation of such rulss. The
requrement {0 implement may be
fulfilied either {1) through the enactment
of laws or regulations a1 the State jevel.
12] by application on a case-by-case
basis by the State regulatory authority,
or nonregulated utility. of the rules
adopied by the Commission. or (3} by
any other action reasanably designed to
unpiement the Corarussion's rules.

12231
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Review and Enforcement

Section 210(g) of PURPA provides one
of the means of obtaining judicial
review of a proceeding conducied by a
Stata regulatory authotity or
nonragulstad utility for purposes of
implementing the Commission's rules
under section 210. Under subsection {g).
review may be obtsined pursuant to
procadures set forth is section 129 of
PURPA. Section 123(c}{1) contains
provisions concerning judicial review
and enforcament of determinations
mads by Stats regulatory anthorities
and ted utilities under Subtitle
A. B, or C of Title | in the appropriste
State court These provisions also apply
to review of any action taken to
impisment the rules under section 210.
This means that persons can bring an
action in State court to require the Stats
regalatory authorities or nonregulated
utilities to implement these regulations.

Section 123(c}{2) of PURPA providas
that persons seeking review of any

determination made by a Federal

agency may bring an action in the
appropriats Federal court. This
distinction batween Federal agencies
and non-Federal agencies also applies to
revisw of enforcement of the
implementsation of the rules under
section 220. .

Finally. the Commission believes that
revisw and enforcemant of
impiementation ander section 210 of
PURPA can conaist not only of review
and enforcament &s to whather the State
tegulatory authority or nonreguiated
slectric ptility has conductad the initial
implameniation properiy-=namaly, put
into effect regulations implementing
section 210 rules or procedures for that
implementation. afier notice and an
opportunity for s hearing. It can also
conasist of review and enforcement of the
application by a State regulatory
autharity or nonregulated siectric utillty,
on a case-by-case basis, of its
regulations or of any other provision it
may have adopted to implement the
Commission's rules under section 210.

Section 210(h)(2){A) of PURPA states
that the Commission may snforce the
implementation of regulations under
section 210(f). The Congress bas
provided not only for private causes of
action in State courts to obtain judicial
revisw and enforcement of the
implementation of the Commission's
rules under section 210. but also
provided that the Commission may
serve &8 a forum for review and
enforcemnent of the implementation of
thus program.

§ 282.401 Implementation by siote
regulotory authorities and nonregulated
efectric utilities

Paragraph [a) of § 282.401 sets forth
the obligation of esch Stste regulatory
suthority to commance implementation
of Subpart C within one year of the date
thase rules take affect. In complying
with this paragraph the State regulaiony
authorities are required to provide for
notice of and opportunity for public
bearing. As described in the summary of
this subpart, such implementation may
consist of the adoption of the
Commission's rules. an undertaking to
resolve disputes between i
facilities and slectric utiiities anising
under Subpart C, or any other action
reascnabily designed to implement
Sabpart C. .

This sections does not cover ons
provision ofb%ubpm C w‘l.udd;y is tl;.:‘sn
required io be implemen is
reguiatory suthority or nonregulated
slectric utility. This provision is
§ 202.302 (Availability of electric utility
system cost data), the implementation of
which is subject to § 202.402. discussed

Scbeaction (b) sets forth the obligaton
of aach nonregulated slectric utility to
commaencs, afisr notice and opportunity
far public implamentation of
Subpart C. The nonregulsted electric
utilities. being both the regulator and the
uillity subject to the regulation. may
satisfy the obligation 10 commence
iraplementation of Subpart C through
issuance of reguistions. an
to comply with

Paragraph (c) sets forth & reporting
requiremnent under which each State
regulatory authority and nonreguiated
slectric utility is to file with the
Commission, not later than one ysar
after these rules take effect. s report
describing the manner in which it is
Proceeding 1o implement Subpart C

Comments received regarding this
section indicsted & concern that the
obligation of a State regulatory authority
or honregulated utility “to commence
impiemantation * * * within one yesr
* ¢ *" did not provide any guidance as
to when the process must be completed
The Commission notes that the intention
of this section is that the State
regulstory authoritiss and aonreguisted
utilities have one year in which 1o
establish procedurss and that st the end
of that year sach State must be prepared
to entertain spplications. The phrase
‘commencs implementation” ia intended
by the Commussion to connote that
implementation of these rules is &
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continuing process and that oversight
will be ongoing.
§ 282.402 Implementotion of reporting
objectives.

The obligation to comply with
directly on electric

Subpart C where the obligation to act is
imposed on tha State regulstory
authority or the nonregulated siectric
udlity in its role as regulatoe. The
Commission is exercising its authority
under section 133 of PURPA and other
hmwlthi;:’ham'amm
to require reporting.
Any slectric utility which fails to
comply with the requirements of
§ 202.302(b) is subject to the sams
penaities as it might receive as a result
of a failure to comply with the
ts of the Commission’s
tons issued under section 133 of
PURPA. As stated sarlier in this
preambie. the data required by § 202.302
will form the basis from which the rates
for purchases will be derived; § 282.302
is thus & critical element in this program.
The Commission belisves that, with
regard to utilities subject to section 133
of PURPA. the Commission may
exerciss its authority under section 133
to require the data required by
§ 292.302(b) on the basis that the
Commission finds such information
necessary to allow detarmination of the
costs associated with providing electric
services. With regard to utilities not
subject to saction 133, if they fail to
provide the dats called for in
§ 282.302(c). the Commission may
compel its production under tbe Federal
Power Act and other statutes which
provide the Commission with authority
to require reporting of such data.

$ 22.403 Waivers.

Farsgraph (a) providas for s
procedure by whick any State regulstory
suthority or nonregulated slectric utility
may apply for a waiver from the
application of any of the requirements of
Subpart C other than § 2082302 {Section
262.302{d) has been revised to permit &
State regulstory sutbority or
nonregulated utility to adopt a substituls
method for the provision of system cost
dats without pnor Commissicn
approval.)

Paragraph {b) provides that the
Commission will grani such a waiver
only if the applicant can show that
compilance with any of the
requirements is nO! necessary o
encourage cogeneration or small power
preduction and is not otherwise required
under section 210 of PURPA. -

This section 18 included-in recognition
of the need for the Commuassion to afford

flexibility to the States and
nonregulsted utilities to implemant the
Commission's rules under section 210.

Severs! comments suggested that the
Commission set forth pro;duru for
considaring applications for waivers
which would aliow formal participation
by qualifying facilities in & public
bearing. The Commission notes that
interested = ;:ulrddt:. given an
opportunity o any

it conducts to detarmine

whaether ar not a waiver should be

grantad.

§ 222001 Examption of qualifying
focilitise

from the Fedaral Powsr Act.

Section 210{e} af PURPA states that
the Commission shall rules
under which facilities are
sxempt, in part. from the Federul Fower
Act, from the Public Utility Holding
Cmp:z Act of 1935, from the State
laws regulations respecting the
rates. o respecting the financial ot
og:.nlnﬁon regulation, of electric
utilities, or from any combination of the
foregoing. if the Commission determines
such axemption is mau.:? to
encourags cogeneration small
powar production. As noted in the Staff
Discussion Paper, the intanded
the Commmissiar: to maks use of
its exsmption avthority in order to
remove the disincantive of utility-type
regulation. The Commission believes
that broad exemption is sppropriate.

Section 10(eX2) of PURPA provides
that tha Commission is not authorized to
axsmpt small power production
facilities of 30 to 80 magawat! capacity
from these laws. AD sxception is made
for mh.d! power production facilities
using biomass as & primary stergy
source. Such facilities betwsen 30 and
80 megawatts may be exempted from
the Public Utility Holding Comparny Act
of 1935 and from State laws and
regulations but may not be axempted
from the Federal Power Act. The
Commission will establish procedures
for the determination of rates for these
facilities in & separate proceeding.

Paragraph (a) sets forth those
facilities which are eligibie for
exemption. Paragraph {b} provides that
facilites described in paragraph {a}
shali be exempted from all but certain
specified sections of the Federal Power
Act.

Section 210{¢)(3)(C) of PURPA
provides that no qualifying [acility may
be exempted from any license or permit
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requirement under Part ] of the Federdl
Powser Act. Accordingly. no qualifving
facilities will be exempt from Part [ of
the Federsl Power Act. The Commission
recently ssuved simplified procedures jor
obtaining water power licenses for
hydroslectzic projects of 1.5 megawaiis
or less. and bas issued proposed
regulations to expedite licensing of

axisting fzcilities. ™

The i midon belﬁcvu
cogensraiion small powaer
production facilities could be the subject
of an arder under sectica 202(c) of the
Federa! Power Act requiring them to
provide enargy if the Economic
Regulatory Administration determines
that an emergency situation sxists.
Becauss application of this section is
limited to smaergency situations and is
not affectad by the fact that a facility
attsins q ing status or engeges in
interchanges with an electric utility. the
Commission notes that qualifying
facilities will not be exempted from
section 202{c) of the Act.

Furthermore. in response to comment,
the Commission has revised this

ph to provide that qualifying :
acilities are not exempt from sections
210, 211, and 212 of the Federal Power
Act, as required by section 210(e)(3}{B}
of PURPA.

Sections 203, 204. 205, 200, 208, 301,
302, and 304 of the Federal Powsr Act
reflect traditional rate tion or
reguistion of sscurities of public utilities.
The Commission has determined that
qualifving facilities shall be exempted
from these sections of the Federal Power

Act

Section 305{c) of the Act imposes
certain reporting
interlocking directorates. The
Cotamission believes that any person
lodid nprd::ai. nt:rlod:i: ool :1
report ing in positions
should not be exempted from such
requirement because be or she is also s
direcior or officer of a qualifying facility.

Finally. the enforcement provisions of
Part I of the Federal Power Act will
continue 1o apply with respect to the
sections of the Federa! Power Act trom
which gqualifying facilities are not
exempt

} 252802 Exemption of qualifying
faciiit:es from the Public Ulility Hold:rg
Company Act and certain State Jow c~d
regulotion.

Undsr section 210(e} of FURPA the
Commission can exempt qualifying
facilities rom regulation under the

"See Order No. 11 Sumplified Procaderes lor
Ceriain Water Power Licanaes. Docket No 3™ a
1saued Seprember 5, 1978 and Apphcanhon lor
lacarus for Maer Prnecis—Evsung Dam Docs »
No. RM™5-20. ¢4 FR 24083 (Apnl IL 1079]

8 y *
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publi¢ Utility Holding Company Act of
1935 and State laws and regulations
cohcarning rates of ﬁnnncml.
organizaucn. Only cogeneration
facilities and small power production
facilities of 30 megawatts or iess may be
exempted from both of these laws. with
the excepuon that any qualifyang small
power production facility {Le., up 10 80
megawatts) using biomass as a primary
energy source can be exempted from
these laws.

The Commission has determined that
where a qualifying facility is subjected
to mare stringent reguistion than other
companies solely by reason of the fact
that it is engaged in the production of
electnc energy. these more stringent
requirements should be sased through
exemption of qualifying facilities. By
excluding any qualifying facllity rom
the definition of an “electric utili
company” under section 2(a)(3) of the
Public Utility Holding Company Act of
1935. such fscilities would be removed
from Public Utility Holding Company
Act regulation which is applisd
exclusively to electric utility companies.
Moreover, by excluding qualifying
facilities from this definition, parent
companies of qual facilitien would
not be subject to additional regulatien
a3 a result of elsctric production by their
subsidigries. The Commission therefore
telieves that in order to encourage
cogeneration and small power
croduction it is pecessary to exempt
cogenerators and small power producers
from s}l of the provisions of the Public
Utility Holding Company Act of 1933
related to electric utilities.

Accordingly, paragraph {b) states that
no qualifying facility shall be considersd
to be an “electric utility company”. as
defined in section 2{a)(3) of the Public
Ltility Holding Company Act of 1933, 15
U.5.C. § 7obla)(3).

Section 210(e) of PURPA states that
gualifying facilities which mayv be
exempted from the Public Utility
Holding Company Act may also be
exempted from State laws and
regulations respecting the rates or
financial organization of electric
utilities,

The Commission has decided to
provide a broad exemptian from State
idws and regulstions which would
conflict with the State's implementstion
of the Commission’s rules under seclion
a0, ,

The Commission believes that such
2road exempuon i3 necessary (o
2acourage cogeneration or small power
zroduction. Accordingly, subparagraph
.21} provides tha: any qualifying

aziity shall be exempt from Siate laws .,

ént regulations respecting rates of L

eelinz cthites ang e hinanoial and
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organizational regulstion of electric
utilibes. Severai commenters noted that
this section might be interpreted as
exempting qualifying facilities from
state laws or regulations impiemanting
the Commission s niles. under section
230(f) of PURPA. In order to clarify that
qualifying facilities are o1 to be exempt
from these rules. the Commission has
sdded subparagraph (c){2) prohibiting
any exemptions from State laws and
teguisiions promulgeied pursuant to
Subpart C of these rules.

Some commaenters indicated that
§ 282.301({b){1) might be intarpreted as
prohibiting & Stats from reviewing
contracts for Thesa
commeniers stated that, as s partof a
Stats's regulation of electric utilities. a
State regulatory suthority needs to be
able to review contrects enteted into by
slectric utilities it tes.

These rules. and ths exemptions being
providsd by these rules, are not
intended 1o divest a Siate regulatory
agency of its suthority undet State law
to review contracts for purchases as
part of its regulation of slectric utilities.
Such authority may continue to be
exercised if consistent with the terma,
policies and practices under sections 210
and 201 of PURPA and this
Commission's implemanting regulations.
If the authority or its exercise is in
conflict with sections of PURPA or
the Commission’'s regulations
thereunder, the State must yield to the
Fedaral requirements. The Commission
does not belisve it possible or advisable
to attempt 10 establish more precise

-guidelines than these. Accordingly.

States which hava questions in this
regard should seek an interpretive ruling
from the Commission's General Counscl.

Subparagraph (c)(3) provides that,
upon request of & State tory
suthority or nonregulated electric utility.
the Commission may limit the
sppheability of the broad exemption
from the State laws. This provision is
intended to add fiexibility to the
exemption.

The Commission perceives that there
may be insiances in which a qualifying
facility would wish 10 have an
interpretation of whether or not it is
subject to a particular State law in order
to remove any unceriainty. Under
subparagraph (c){4). the Commission
may deterrune whether a qualifying
{acility 1s exemp! from e particular State
law or regulation.

{Public Utility Regulatory Polictes Act of
1978 18 U'S.C § 2001. ¢! seq.. Energy Supply
snd Environmental Coordination Act. 15

- -2 8.0 § 797 ot swq.. Federal Power Act. a9

amended. 18 US.C § ™92 et seg.. Deparimem
of Energy Organuzanon AcL 42 LUS.C 4 N
e see EC 12008 42 Fed Reg 46267)

IV. Effective Date

The regulations promuigated in th
order are effective March 20. 1880

In consideration of the foregaing. the
Commission amends Part 292 of Chapter
L Titie 18, Code of Federal Reguiations.
as set forth below, effective Mareh 20
1980, By the Commission.

Kenneth F. Plumb, -
Secre:ory.

{1) Subchapter K is amended in the
tabie of contents and in the texi of the
regulation by deleting the titie for Part
292 and substituting the following in liew
thersof:

Part 292=Regulations Under Sections 201
and 210 of the Pubiic Utility Regulatory
Policias Act of 1978 With Regard to Small
Powat Production and Cogenerstion.

{2) Subchapter K is further amended
in the table of contents to Part 282 and
in the taxt of the regulations by
reserving Subpart B and by adding pew
Subparts A, C. D, and F to read as
follows:

PART 202—REGULATIONS UNDER
SECTIONS 201 AND 210 OF THE
PUBLIC UTILITY REGULATORY
POLICIES ACT OF 1978 WITH REGARD
TO SMALL POWER PRODUCTION AND

Subpart A-—Qenersl Provisions

Bt
202101 Daefinitions.
Subpart B=-{Reserved)

Section 210 of the Public Lty Reguimery
Policies Act of 1978

282301 Scope.

202302 Availability of Elsctric Utility
System Couat Dala.

292300 Electric Utility Obligations Under
This Subpart.

292304 Rates for Purchases.

292305 Rates for Salea.

292308 Interconnection Costs.

282307 Systetz Emergencies.

292306 Suandards for Operating Reliability.

Subpan D=——impiementation

292401 Implementauon by State Regulatory
Authonties and Nonregulsted Utilitien

202402 implemeniation of Cartain
Reporung Requirements.

292403 Waivers.

- . L] * -

Subpart F—Exemption of Ousittying Semall

Power Production Faciiities an

Cogensration Faciiities From Cartain

Federal and Stats Laws and Reguistions

29260 Exemption of Qualifving Fachiues
from the Federai Power AcL

292802 Exempuon of Qualifying Feciliues
From the Public Uity Hoiding Comparny

892




Act and Certain Siate Law and
m%u part issved under the Public

A of 1978. 18
Uiliry Regulsiory Imlickes Act and

USC. § 290 #f #ru- m Act, 15USC

f“%“s'ﬁ'ﬁ'nmmv*
g&mm‘&ﬁ § 7O o 200~
E.C. 12000, 42 FR 48287,

Subpart A—Genersl Provisions

§ 192.101

ie. T defined in the
General rule. Terms e
N(l:l]ic Utility Regulstory Policies Act of
1078 (PURPA) shall have the same
meaning for purposes of this part as they
have undcl;m PUI;I.’;“&: uniess further
defined in this

e( g;'be_ﬁniﬁm The following
definitions apply for purposas of this

rl.

p.u} “Qualifying facility” means @
cogenerstion facility or a small power
production facility which is a qualifying
facility under Subpart B of this part of
the Commission’s regulations.

(2) “Purchase™ means the purchase of
electric energy or capacity or both from
» qualifying facility by an electric utility.

{3) “Sale” means the sals of electric
energy or capacity or both by an slectric
utility 1o a qualifying facility.

{4) "System emergency” means ®
condition on a utility's system which is
likely to result in imminent o cant
disruption of service o customaens or is
imminently likely to endanger lile or
property.

{5} “Rate” means any price, rate,
charge. or classification mads.
demanded. cbserved or received with
respect 10 the sale or purchase of
electric energy or capacity, or any ruls,
regulation, or practice respecting any
such rate. charge. or classification. and
any contrect pertaining to the sale or
purchase of electric snergy or capacity.

|6) “Avoided costs” means the
incremental costs 1o an electric utility of
electric energy or capacity or both
which. but for the purchase from the
qualifying facility or qualifying fscilities.
such utility would generate itsalf or
purchase from another sourca.

{7} “Inlerconnection costs” means the
reascnable costs of connection.
switching. metenng. tranamission,
distribution. safety provisions and
administrative costs incurred by the
electric utility directly related to the
installation and maintenance of the
physical facilities necessary to permit
interconnected operations with »
quahiying laculity. to the exient such
costs are in excess of the corresponding
costs which the electric utility would
have incurred if 1 had not engaged in
interconnecied operations. but inmend

a5, No. 38 / Monday. Feb

1ed an squivalent amount of
nlcc.t;i.c energy itself or purchased an
equivaient amount of electric snetgy or
capacity from othet sources.
Intercennection costs do not inciude any
costs included in tbe calculation of
) “Svprius " means

“Supplementary pow!

slectric energy or capacity supplisd by
an electric utility, reguiarly usad bya
qualifying facility in addition to that
which the facility generates itsell.

(0) “Back-up powsr” msans slectric
snergy or capacity supplied by an
slectric utility to replacs energy
ordinarily generated b;:mhd!ity's own
generation equipment an
unscheduled ouuT.of the facility.

{10} “Interruptible power” means
electric energy or capacity supplied by
an slectric utility subject to interruption
by the electric utility under specified
conditions.

{11} “Maintenance power” means
electric energy or capacity supplied by
an slectric utility during schedulsd
outages of the qualifying facility.

Subpart B={Reserved]

Production
210 of the Public Utility Reguistory
Policies Act of 1979

§ 202301 Sccpe.

{s) Applicobility. This subpart appliss
1o the regulation of sales and purchases
between qualifying facilities and electric
utilities.

{b) Negotictad rotes or terms. Nothing
in this subpart:

(1) Limits the authority of eny electric
utility or any qualifying facility to agree
to a rate for any purchasa. or terms ot
conditions relating to any purchase,
which differ from the rate or terms or
conditions which would otherwise be
required by this subpart or

{2) Affects the validity of any contract
entered into between 2 qualilying
facility and an electnic utility for any
purchase.

§292.302 Avaiability of slectric utility
system cost dsta

(s} Appiicability {1) Except as
provided in paragraph (a){2) of this
section. paragraph (b) applies to each
electric utility. in any calendar year, if
the total sales of electric energy by such
utility for purposes other than resale
exceeded 500 million kilowsti-hours
during any calendar year beginning after
December 31. 1875, and before the
immediately preceding calendsr year.

{2} Eachutility having total sales of
electric energy for purposes other than

ruary 25. 1980 / Rules
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resale of Jess than one billion kilowst!-
hours during any calendar yvear

inring after December 31. 1975, and
before the immediately preceding year.
shall not be subject to the provisions of
this section untt! May 1. 1982

(b) Genaral rule. To make available
data from which avoided costs may be
derived. not later than November 1.

1960. May 31. 1982 and not iess often
than gvery two ysars thereafter. each
e (o of i soction stall
paragraph (&) of this section

provide 1o its State regulstory autharity.
and ghall maintain for public inspection.
and each nonregulated electric utility
described in paragraph {a) of this
saction shall maintain for public
inspection. the foliowing data:

(1) The estimated avoided cost on the
electric utility's system. solsly with
respect 1o the enetgy componsat. for
varicus levels of purchases from
qualifying facilities. Such levels of
purchases shall be stated in blocks of
Dot more than 100 megawatts for
sysiems with peak demand of 1000
megawatis or more, and in blocks
:?uiulunonotmmmwpcmm

the system peak demand for systems
of lyss than 1000 megawatts. The
avoided costs shall ba stated oo n cents
per kilowati-bour basis, during daily and
seasonal peak and off-peak periods. by
year, for the current calendar year and
sach of the pext § yearss :

{2} The elactric utility's plan for the
addition of capacity by amount and
type. for purchases of firm energy and
capacity. and for capacity retirements
for each year during the succeeding 10
years: and

(3) The estimated capacity costs al
completion of ths plannsd capacity
additions and planned capacity firm !

kilowatt. and the associsted energy
coats of sach unit. expressed in cents
per kilowatt hour. These costs shall be |
expressad in terms of individual t
generating units and of individual
planned firm purchases.

{c) Speciol rule for small electric
utilities.

{1) Each electric utility (other than any
electric utility to which paragraph (b) of
this section applies) shall. upon request:

(i) Provide comparabie data to that
required under paragraph [b) of this
section to enable qualifying facilities to
estimate the electric utility's svoided
costs for periods described in parsgraph
(b} of this section: or

(ii) With regard 10 an electric utility
which is iegally obligated to obtain all
its requirements for electric energy and
capacity from another electric utility.
provide the data of its supplying wtility

- w ma s
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and the rates at which it currently
purchases such energy and capacity.

12) If any such eiectric utility fails to
provide such information an request, the
qualifying facility may apply to the State
regulatory authority (which has
ratemaking authority over the electric
utility} or the Commission for an order
requinng that the information be
provided.

(d) Substitution of alternative method.
(1) Afier public notice in the area served
by the electric utility. and after
opportunity for public comment. any
State regulatory authority may require
(with respect to any slectric utility over
which it has ratemaking autharity), oz
any non-regulated slectric utllity mey
provide. data different thar those which
are otherwise required by this section if
it determines that avoided costs can be
derived from such data.

{2} Any State regulatory authority
{with respact to any electric utility over
which it has ratemaking authority) or
nonregulated utility which requires such
different data shall notify the
Commission within 30 days of making
such determination.

(e} State Review. (1) Any data
submitted by an electric utility under
this section shall be subject to review by
the State regulatory authority which hae
ratemaking suthority over such electric
utility.

(2) In any such review, the slectric
utility has the burden of coming forward
with justification for its data.

§292.301 Electic utiity obigations ynder
this subpert.

{a) Obligation to purchase from
quaiifying focilities. Each electric utility
shall purchase. in accordance with
§ 292.304. any energy and capacity
which it made available from a
qualifying fecility:

(1} Directly to the electric utiliry: or

(2} Indirectly to the electric otility in
accordence with paragraph (d) of this
section.

{(b) Obligation to self to qualifying
focilities. Each electric utility shall sell
to any qualifying facility, in accordance
with § 282.305. any energy and capecity
requested by the qualifying {acility.

{c} Obligation to interconnect. (1)
Subject to paragraph {c)(2) of this
section. any electnc ytility shall make
such interconnections with any
qualifying facility as msy be necessary
to accomplish purchases or sales under
this subpart. The obligation to pay for
any interconnecuon costs shall be
determuned 1n accordance with

t 282 308

(2} No electric utility is required to
nterconnect with any qualifying {acility
L soiely by reasan of purchases or sales

over the interconnection. the electric
utility would become subject to
reguiation as a public utility under Pan
11 of the Federal Power Act.

(d) Transmission to a{hg electric
utilities.  a qualifying facility sgrees.
an slectric utility which would
otherwise be obligated to purchase
energy or capacity from such qualifving
facility may tansmit the energy or
capacity to any other electric utility.
Any electric ptility to which such energy
Or capacity is transmitied shall purchase
such energy or capacity undar this
subpart as if the quaiifying facility were
supplying wnargy or capacity directly to
such slectric utility. The rate for
purchase by the electric utility to which
such energy is tranamitted shall be
adjusted up or down to refiect line
losses pursuant to § 282.304{e)(4) and
shall not intlude eny charges for
ranstission

.(e) Parclle! operation. Each siectric
utility shall offer to oparste in paraiiel
with a qualifying facility, provided that
the qualifying facility complies with any
applicable standards sstablished in
accordance with § 282.308.

§ 202.504 Rates for purchases.
(a) Rotes for purchases. {1) Rates [or
urchases ahall:

P

(i) Ba just and reasonable 1o the
eiectric consumar of the electric utility
and in the intarest: and

(i} Not s against qualifying
cogeneration and small power
production facilities.

(2} Nothing in this subpart requires
apy slectric utility to pay more than the
avoided costs for purchases.

(b} Relationship to avoided costs. (1}
For purposas of this paragraph. "new
capacity” msans any purchease from
capacity of a qualifying facility,
construction of which was commenced
on or after November 8, 1978,

(2) Subject to puragraph (b)(3) of this
section. & rate for purchases satisfies the
requirements of paragraph (a) of this
section if the rate equais the avoided
costs determined after consideration of
the factors set forth in paragraph (e) of
this section

(3) A rate for purchases {other than
from new capacity} may be less than the
avoided cost if the State regulatory
suthority {with respect to any eiectric
utility over which it has ratemaking
authority) or the nonregulated electric
utility determines that a lower rate is
consistent with paragraph (s) of this
section. and is suffictent 10 encourage
cogeneration and small power
production.

(4} Rates for purchases from new
capacity shall be in accordance with
paragraph (b)(2) of thiy section

regardiess of whether the electric utihn
making such purchases is
simultaneously making sales 1o the
qualifying fecility. )

{5} In the case in which the raies jor
purchases are based upon estimates of
avoided costs over the specific term of
the contract or other iegaliy enforceabie
obligation. the rates for such purchases
do not violate this subpart if the rates
for such purchases difier from avoided
costs at the time of delivery.

{c) Standord rotes for purchases. {1)
There shall be put into effect {with
regpect to sach siectric utility) standard
rates for purchasas from qualifying
facilities with a design capacity of 100
kilowatis or lass.

{2} There may be put into effec
standard ratas for purchases from
qualifying factlities with a design
capacity of more than 100 kilowatts.
un(:} Tg:'nndud prl:m for purchases

o .

{1} Shail g: cansistent with paragraphs
{a) and (e) of this section: and

{ii} May differentiate among
qualifying facilities using various
technologies on the basis of the supply
charscteristics of the different
technologies.

{d) Purchases “as ovailable” or
pursuant to o legolly enforceable
obligation. Each qualifying facility shall
have the option either

(1) To provida energy as ths qualifying
facility determines such energy to be
available for such purchases. in which
case the rates for such purchases shall
be based on the purchasing utility’s
avoided costs calculated at the time of
delivery: or

{2) To provide energy or capacity
pursuant to a legally enforcesble
obligation for the delivery of energy or
capacity over a specified term, in which
case the rates for such purchases shall,
at the option of the qualifying facility
exercised prior to the beginning of the
spacified term, be based on either:

(i) The avoided costs caiculsted at the
time of delivery: or

{ii) The savoided costs calculated at
the time the obligation is incurred.

(e] Factors affecting rotes for
‘vurchases. In determining avoided costs.
the following factors shall, to the extent

practicable. be taken into account

{1} The data provided pursuant to
§ 292 302(b}. (c}. or (d}. inciuding State
review of any such dsta:

({2) The availability of eapacity or
energy from a qualifying facility during
the system daily and seasonal peak
periods. including:

(i) The ability of the utility to dispatch
the qualifying facility:

[ii} The expected or demonstrated
reliability of the qualifying facility;

foF
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(iii) The terms of any contract or other
legally enforesabie obligation. including
the duration of the obligation.
termination notice requirement and
sagctions for i

{iv) The gum mwhid; ?ﬁdﬂuh
outages of the qualifying facility can
usefully coordinated with scheduled
outages of the utility's facilities:

{v) The ussfulness of energy and
capacity supplied from a qualifying
facility during systefn emargenciss.
including its ability to separats its load
from its generstion:

{vi) The individual and aggregate
vajue of energy and capacity from
qualifying facilities on the slectric
utility’s system: and

(vii) The smalier capacity increments
and the shorter lead times available
with additions of capacity from
qualifying facilities: and

(3) The relationship of the availability
of energy or capacity from the
facility as derived in paragrapb (e)(2} of
this section. to the ability of the electric
utility to avoid costs. including the
deferral of capacity additions and the
recuction of fossil fusl use: and

{4) The costs or savings resulting from
variations in line losses from those that
would have existed in the absence of
purchases from » qualitying facility. i
the purchasing electric utility gensrated
an equivaient amount of energy itself or
purchased an equivaient amount of
electric energy or upadclx.

() Periods during which purchases
not required.

{1) Any electric utility which gives
rotice pursuant to paragrapb (f)(2) of
this section will not be required to
purchase slectric energy or capacity
during any period during which, due to
operational circumstances, purchases
from qualifying facilities wil! result in
cosis greater than those which the utility
would incur if it did not make such
purchases. but instead generated an
equivalent amount of energy itsall

{2) Any electric utility seeking to
invoke paragraph (f){1} of this section
must notify. tn accordance with
apphcable State law or regulation. sach
affected qualifying facility in time for
the qualifving facility to cease the
dehivery of energy or capacity to the
electnc utiliry.

(3} Any electric utility which fails to
comply with the provisions of paragraph
if}{2) of this section will be required to
pay the same rate for such purchase of
snergy or capacity as would be required
nad the period described in paragraph
{f)(1} of this section not occurred.

{4) A claim by an electric utility that
such a period has occurred or will ocour
:3 subject to such verificauon by its
Siate regulatory suthonty as the State
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regulatory suthority determines
necessary of appropriate, either before
or after the occurrence.

§ 2923056 Rats for ssiss.

(s) General rules. (1) Rates for sales:

{f) Shall be just end reasonable and in
the public interest; and

{1i} Shall not discriminate against any
qualifying facility in comparison to rates
for saies to other customers servad by
the slectric utility.

(2) Rates for sales which are based on
accurate data and consistant
systemwide costing principies shall not
be considersd to discriminate against
any qualifying facility to the extent that
such rates appiy to the utility's other
customers with similar load or other
cost-related characteristics. )

(b} Additiona! Services to be Provided
to Qualifying Facilities. (1) Upod
request of a qualifying facility. sach
elactric utility shall provide:

(i) Supplamentary power:

(ii) Back-up power:

v) interruptibie powar.

(2) The Stats regulaiory authority
{with respect to any electric utility over
which it has ratemaking authority) and
the Commission (with respect to any
nonregulated slectric utility) may waive
any requirement of paragraph (b)1) of
this section if, after notice in the area
served by the electric utility and after
opportunity for public comment. the
electric utility demonatrates and the
State regulatory authority or the
Commission. as the case may be. finds
21“;. compliance with such requirement

(i) Impair the electric utility's ability
to render adequate service to its
customers: or

(i) Place an undue burden on the
electric utility.

{c) Rates for sales of back-up and
maintenance power. The rate for sales
of back-up power or maintenance

reT.
poa) shall not be based upon an
assumption (uniess supported by factual
data) that forced outages or other
reductions in electric output by all
- qualifying facilities on an electric

utility's system will ocour
simuttaneously. or during the system
peak. or both: and

{2) shall take into account the extent
to which scheduled outages of the
qualifying facilities can be usefully
coordinated with scheduled outages of
the utiliry's facilities.
§ 202308 Interconnection costs.

(a) Obligation to pay. Each qualifying
facility shall be obligated o pay any
interconnection costs which the State

regulatory authority {with respect to any
electric utility over which it has
ratemaking suthority} or nonregulated
siectric utility may assess againat the
qualifying facility on a
nondiscriminatory basis with t to
other customers with similar loa

(b} Reicbursement of interconnection
costs. Each State regulatory authority
{with respect 10 any slectric utility over
which it has ratemaking authority) and
nonregulated utility shall determine the
manner for payments of inlsrcoanection
costs, which may include reimbursement
over s reascnable period of tims.

1 292507 Systom emergencies.

(a) Quah}'ying focility obligation to
provide power during system
emerpencies. A qualifying facility shall
be required to provide energy or
capacity to an electric utility during a
system emargency only to the sxtent:

{1) Provided by agreement between
such qualifying facility and elsctric

uttlity: or

(2) Ordared under section 202(c) of the
Federal Power Act

(b) Discontinuance of purchases and
soles during system amergenciss. During

_ any system emergency. an slectric utility

may discontinas:

(1) Purchases from a qualifying facility
if such purchases .::uld contributs to
such emergency:

(2) Sales to a qualifying facility,
provided that such discontinuance is on
a nondiscriminatory basis.

§252308 Bwundards tor operating
reliabiiity

Any State regulatory sauthority (with
respect to any slectric utility over which
it has raternaking authority) or
nonregulsted siectric utility may
establish reasonable standards to
ensure system ssfety and reliability of
interconnected operations. Such
standards may be recommended by any
electrie utility, any qualifying facility, or
any other person. If any Stats regulatory
authority {with respect to any electric
utility over which it has ratemaking
authority} or nonregulated electric utility
establishes such standards, it shall
specify the need for such standards on
the basis of system safety and
reliability.

Subpart D—-lmplomcnﬁﬂon

§ 282401 implementation by State
reguistory aythorities snd nonreguisted
sleciric utilties. -

(a) Stote regulatory authorities. Not
later than one year after these rules take
effect. each State regulatory suthotity
shall, after notice and an opportunity for
public hearing. commence
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implementation of Subpan C (other than
§ 292.302 therwol). Such implementation
msy consist of the issuance of
regulations. an undertaking to resolve
disputes between qualifying facilities
and electric utilities arising under
Subpart C. or any ather action
ressonably designed 10 implement such
subpart (other than § 292.302 thereof).
(b) Nonregulated electric utilities. Not
luter than one year after these rules take
afiect. each nonregulated electric utility
shall. after notice and an opportunity for
public hearing, commence
implementation of Subpart C (other than
§ 202.302 thereof). Such implementation
may consist of the issuance of
regulations. an undertaking to comply
with Subpart C. or any other action
reasonably designed to implement such
subpart {other thar: § 292,502 thersof).
(c) Reporting requirement. Not later
than one ysar after these rules take
effect, sach State regulatory authority
and nonreguated slectric utility shall fila
with the Commission a report describing
the manner in which it will implement
Subpart C (other than § 292.302 thereof).

§ 192402 implementation of oertain
reporting requirements.

Any electric utility which fails to
comply with the requirements of
§ 282.302{b) shall be subject to the same
penalties to which it may be subjected
for failure to comply with the
requirements of the Commission’s
regulations issued under section 133 of
PURPA.

§ 292403 Walvers,

{a) State regulotory authority and
nonreguloted electric utility waivers.
Any State regulatory autharity (with
respect to any eiectric utility over which
it has ratemaking authority) ar
nonregulated electric utility may. after
public notice in the area served by the
electric utility. apply for a waiver from
the application of any of the
requirements of Subpart C {other than
§ 292302 thereof).

{b) Commission action. The
Commission will grant such & wavier
only if an applicant under paragraph (a)
of this section demonstrates that
comphance with any of the
requirements of Subpart C is not
necessary io encoursge cogeneraticn
and small power production and is not
otherwise required under section 210 of
PURPA.

—t—

(n) Applicability. This saction applies
to:
n(;} qualifying cogeneration facilities:
a

{2) qualifying small power production
facilities which have a powsr
production capacity which does not
exceed 30 megawatls.

(b) Generc! ruie. Any qualifying
facility described in paragraph (a) shall
be sxempt from all sections of the
Federal Power Act. except:

(1) Sections 1-3x

{(2) Sections 202(¢}, 210, 211, and 212

{3) Sections 305({c}: and

{4) Any necessary enforcement
provision of Pert 11l with regard 1o the
sections listed in paragraphs (b) (1). (2)
and (3) of this section.

§292.002 [Exemption to qualllying
facilities from the Public Utilty Hoiding
Company Ast ang oertain State lew and
reguistion.

& undﬂmb‘b? ity deacbed
to any acility
§ 202.001(a). to any gqualifying small
power production facility with a power
production capacity over 30 megawatts
if such facility produces elsctric energy
solely by the use of biomass as a
primary snsrgy sourcs.

(b) Exemption from the Public Utility
Holding Company Actof 1835. A

facility described in
paragraph (a) shall not be considered to
be an “siectric utility company” as
defined in section 2{a)(3) of the Public
Utility Holding Company Act of 1835, 15
U.S.C. 7ob{a)(3).

(c) Exemption from certain Sicte low
and regulation.

(1) Any gqualifying facility shall be
exempted (except as provided in
paragraph (c)(2}) of this section from
State law or regulation respecting:

(i)} The rates of slectric ulilities; and

(ii) The financiz! and organizationat
regulation of electric utilities.

(2) A qualifying facility may not be
exempted from State law end regulation
impiementing Subpant C

(3) Upon request of a State regulatory
authority or nonregulated electric utility.
the Commission may consider a
limitation on the exemptions specified in
subparagraph {1).

{4) Upon request of any person. the
Commission may determine whether a

qualifying facility is exempt from a
particular State law or regulation
PR Dot =573 Frlad 3o Z3-i* 4 a8
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DEPARTMENT OF JUSTICE
Parcle Commigsion
MCFRPart2

Parcle, Relesse, Supervision and
Recommitment of Priscners, Youth
Oftenders. and Juveniie Delinguents

aammey: US. Parcle Commission.
acnos Final rule.

SUMMARY: Tae Parole Commission has
adopted a rule thal contains both
procedursl and substantive changes in
tha handling of parolees who are serving
santences of t for new ’
criminai offenses committed whiie on
parole. Procedurally, parole violators
incarceratad in state or local facilities
will be afforded revocation hearings
after compietion of 18 months of :
coafinement on the new sentence. oron
the docket following their arrival st a
{ederal institution. whichever comes
first. For paroie viclators serving new
sentences in federal facilities, the
revocation hearing will be held within
120 days after the Commission has been
notified of the new incarceration, or as
soon thereafter as practicabie. The rule
also establishes & substantive change
from past Commission policy by
providing for » customary policy of
partially concurrent servics of the parols
violstor term and the new sentence
starting sither upon relesse from
confinement on the new senience. or
after 18 months of confinement on the
new sentancs, whichever comes first. A
departure from this customary policy
would require the concurring votes of
two Commigsioners. The purpose of this
rule is to reducs the period of
uncertainty for incarcerated parolees as
10 the Federal disposition of his/her
case.

SPFRCTIVE DATE: July 1. 1080, following
the procedure described below,

FOR PURTHER NPORMATION CONTACT:
Barbars Meiethoefer, Research Unit,
U.S. Parole Commission, 320 First Street,
NW., Waskington. D.C. 20537; telephons
(202) 724-3153.

The Proposal and Is Purposs

On June &. 1978, the U.S. Parcle
Commissicn published in the Federal
Register (44 FR 32253) & proposed rule
which dealt with the time of revocation
hearings for parole viclators serving
new sentences. 8

o
<o
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Policy Statement Regarding the Commission's Enforcement
Role Under Section 210 of the Public Utility Regulatory
Policies Act of 1978

Docket No. PLB3-4-000
FEDERAL ENERGY REGULATORY COMMISSION - Commission
23 F.E.R.C. P61,304; 1983 FERC LEXIS 2583
Statement of Policy
May 31, 1983

PANEL:
[*1]

Before Commissioners: Georgiana Sheldon, Acting Chairman; J. David Hughes, A.
G. Sousa and Oliver G. Richard III.

OPINION:

In this document, the Commission is defining the role it intends to assume in
enforcing the provisions of section 210 of the Public Utility Regulatory
Policies Act of 1978 (PURPA) and defining the relatjonship of its enforcement
authority to State judicial enforcement authority. The purpose of this document
is to clarify our view of our appropriate place in an apparently ambiguous
statutory enforcement scheme and to inform affected persons of the forums
available if the PURPA requirements are not fulfilled. This document does not
constitute a change in policy or a determination on the merits of any case.

Background

Under section 210 of PURPA, the Commission is required to promulgate rules
which encourage the development of cogeneration and small power production.
Among other things, the Commission's rules are to require electric utilities to
purchase power from, and sell power to, facilities which qualify as cogeneration
or small power production facilities under section 201 of PURPA. The Commission
is also authorized to exempt certain qualifying cogeneration and [*2] small
power production facilities from the provisions of the Federal Power Act, the
Public Utility Heolding Company Act of 1935, and certain State laws. The
Commission's regulationa promulgated under sections 201 and 210 of PURPA are
codified at 18 C.F.R. Part 292.

Under section 210(f) of PURPA, State regulatory authorities and nonregulated
electric utilities are required to implement the Commission's rules described
above. The Commission has indicated that the obligation to implement section 210
rules is a continuing obligation. This reguirement may be fulfilled either: 1)
through the enactment of laws or regulations at the State level; 2) by
application on a case-by-case basis by the State regulatory authority, or
nonregulated utility, of the rules adopted by the Commissicn; or, 3) by any
other action reasonably designed to implement the Commission's rules.
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Sections 210(g) and (h) of PURPA provide judicial review and enforcement
procedures and Commission enforcement procedures respectively. Generally, these
review and enforcement mechanisms are available to ensure that State

regulatory authorities and non-regulated electric utilities undertake
implementation of the Commission regulations. [*3]

Section 210(g)(l) of PURPA provides for judicial review, generally to be
pursued in a State court forum, nl respecting any proceeding conducted by a
State regulatory authority or nonregulated electric utility for the purpose of
implementing the requirements of section 210(a) of PURPA. Section 210¢g) (2)
authorizes any person to bring an action against any electric utility,
qualifying small power producer, or qualifying cogenerator, to enforce any
requirement established by a State regulatory authority or nonregulated electric
utility pursuant to section 210(f).

nl Section 210(g) of PURPA states that judicial review and enforcement is
obtained under the same requirements and in the same manner that an action would
be brought under eection 123 of PURPA.

Section 123(c)(1) of PURPA provides that judicial review and enforcement of
determinations made by State regulatory authorities and nonregulated electric
utilities may be obtained in the appropriate State court. Under section
123(c)(2) of PURPA, review of determinations made by a Federal agency may be
obtained in the appropriate Federal court.

Section 210(h){l) of PURPAR grants the Commiseion certain enforcement
authority with regard [*4) to those rules promulgated under section 210(a)
which constitute "operations" under Part II of the Federal Power Act. As will be
discuseed more fully below, this authority applies only in limited
¢ircumstances. Section 210(h)(2) of PURPA authorizes the Commission to undertake
an enforcement action to require a State regulatory authority or nonregulated
electric utility to implement the Commission's regulations. As an important
adjunct to thie enforcement authority, section 210(h)(2) also authorizes certain
Private enforcement actions for the purpose of compelling implementation.

The Commission has previously addressed these review and enforcement
provisions in the preamble to Order 69. n2 This policy statement is intended as
a supplement to that discussion. It will identify some of the major causes of
action which may arise under section 210 of PURPA and discuss the Commission's
view of the forume in which the variety of actions should be pursued. This list
is not intended to be exhaustive, and the Commission will entertain further
inquiries on a case-by-case basis.

n2 Docket No. RM79-55, "Small Power Production and Cogeneration Facilities;
Regulation Inplementing Section 210 of the Public Utility Regulatory Policies
Act of 1978," (FERC Statutes and Regulations P30,128], 45 Fed. Reg. 12214 (Feb.
25, 1980). (Hereinafter, Order 69.) The Commission stated that:

Section 210(g) of PURPA provides one of the means of obtaining judicial
review of a proceeding conducted by a State regulatory authority or nonregulated
utility for purposes of implementing the Commission's rules under section 210 .
- . This means that persons can bring an action in State court to require the
State regulatory authorities or nonregulated utilities to implement these
regulations.

8¢9
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The Commission believes that review and enforcement of implementation under
section 210 of PURPA can consist not only of review and enforcement as to
whether the State regulatory authority or nonregulated electric utility has
conducted the initial implementation properly, namely, put into effect
regulations implementing section 210 rulee or procedures for that
implementation, after notice and an opportunity for a hearing. It can also
consist of review and enforcement of the application by a State regulatory
authority or nonregulated electric utility, on a case-by-case basis, of its
regulations or of any other provision it may have adopted to implement the
Commission's rules under section 210.

Section 210(h){2)(A) of PURPA states that the Commission may enforce the
implementation of regulations under section 210(f). The Congress has provided
not only for private causes of action in State courts to obtain judicial review
and enforcement of the implementation of the Commission's rules under section
210, but also provided that the Commission may serve as a forum for review and
enforcement of the implementation of this program.

1d. at 12231. [*5)

The Commission does not intend for this statement to have any effect other
than to further inform the public of our views and the course we intend to
follow in future proceedings. This statement has no legal effect, is not a rule
or a binding norm, and imposes no rights or obligations. Therefore, as these
issues arise in future proceedings the validity and application of the policies
enunciated herein may be subject to further consideration.

Obligation to commence implementation

Under section 210(f) of PURPA, State regulatory authorities and nonregulated
electric utilities are required to implement regulations promulgated by this
Commission under section 210(a) of PURPA. Under section 210(h)(2)(RA) the
Commission has the authority to require the commencement of implementation under
subsection (f) by any State regulatory authority or nonregulated electric
utility. Moreover, the Commission's authority under thie subsection extends to
situations where State regulatory authorities or nonregulated electric utilities
are alleged to have completed the implementation process, but have promulgated
regulations which are inconsistent with or contrary to the Commission's
regulations. Thus, [*6] for example, an allegation that a State regulatory
autherity has promulgated regulations which include a purchase rate standard
contrary to existing Commission regulations would properly lie either before
this Commission or before a judicial forum of proper jurisdiction. n3

n3 See note 2, supra.

As we have already noted, n4 the Commission believes that its jurisdiction to
review and enforce the section 210(f) implementation requirement (i.e., the
requirement that State regulatory authorities and nonregulated electric
utilities promulgate rules consistent with the requirements established by this
Commission under section 210(a) of PURPA) is not exclusive. In fact, we would
anticipate that generally proceedings would be initiated at the State level.




Page 6
23 F.E.R.C. P61,304; 1983 FERC LEXIS 2583, *5 LEXSEE

n4 Id.

The Commission may undertake an enforcement action either on its own motion
or .upon petition by an electric utility, qualifying cogenerator, or qualifying
small power producer. If the Commission chooses to undertake an action to
require the commencement of implementation, both State regulatory authorities
and nonregulated electric utilities are to be treated as persons under the
Federal Power Act. The Commiesion's [*7) regulations establishing the
implementation requirement of section 210{f) of PURPA n5 will be treated as
rules under the Federal Power Act.

n5 18 C.F.R. § 292.401.

The Commission is not required to undertake an enforcement action described
above. If the Commission does not initiate an enforcement action by notice
within 60 days after receipt of a petition from an electric utility, qualifying
cogenerator, or qualifying small power producer, the petitioner may bring an
action in the appropriate United States district court. We anticipate that such
an enforcement action would be an investigation to determine whether there are
grounds for the Commission to seek court enforcement. The Commission is entitled
to intervene as a matter of right in any private enforcement action under this
section.

Implementation procedures

The implementation provisions of section 210(f) of PURPA contain certain
statutory procedural requirements--viz., notice and an opportunity for public
hearing. The Commission has the authority under section 210(h)(2)(A) of PURPA to
enforce these statutory procedural requirements. Thus, a person alleging that a
State regulatory authority or nonregulated electric [*8] utility has not
issued notice or offered an opportunity for public hearing prior to promulgating
regulations under section 210(f) of PURPA may petition the Commission to seek
enforcement of these requirements. For purposes of any such enforcement action,
the Commisgsion's regulations implementing these procedural requirements will be
treated as rules under the Federal Power Act.

The Commission notes that its enforcement jurisdiction in this regard is not
exclusive. Section 210(g)(l) provides that any person may seek judicial review
of any proceeding conducted by a State regulatory authority or nonregulated
electric utility without petitioning this Commission. This provision appears to
include procedural as well as substantive judicial review. Moreover, procedural
challenges may he raised independently under applicable provisions of State law.
Indeed, the Commission's authority to enforce PURPA procedural requirements is
limited to those circumatances where an allegation is made that a State
regulatory authority or nonregulated electric utility has failed to provide
notice or an opportunity for public hearing as required by section 210(f). All
other procedural challenges should be directly [*9] addressed to the proper
judicial forum, rather than to this Commission.

Application of State regulatory authority or nonregulated electric utility
established rules

The Commission perceives that its primary role in the statutory scheme of
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review and enforcement is to ensure that the State regulatory authorities and
nonregulated electric utilities implement regulations under section 210(£) which
are consistent with the regulations established by the Commission under section
210(a) of PURPA. However, once the State regulatory authorities and

nonregulated electric utilities have appropriately implemented the Commission's
regulations, the Commission's role is limited regarding questions of the proper
application of these rules on a case-by-case basis. né

né In fact, the only area in which the Commission may get involved in
questions regarding the application of rules is with regard to 30 to BO megawatt
gnall power production facilities. See discussion, infra.

Section 210(g)(2) states that "any perscon (including the Secretary [of
Energy]) may bring an action against any electric utility, qualifying small
power producer, or qualifying cogenerator to enforce any requirement [*10]
established by a State regulatory authority or nonregulated electric utility
pursuant to subsection (f)." This subsection provides the primary enforcement
authority by which an aggrieved person may challenge the application of a rule
or rules promulgated by a State regulatory authority or nonregulated electric
utility.

The following are examples of causes of action which may arise under section
210(g}(2) of PURPA. Assume that a State regulatory authority has promulgated
regulations under section 210(f) of PURPA which require electric utilities and
qualifying facilities to negotiate a rate for purchase. The underlying
State-established regulation is not at issue but, rather, a qualifying facility
alleges that a particular electric utility, subject to the State regulatory
authority's juriediction, refuses to negotiate. This allegation involves the
application of a State-established rule and would properly lie before a State
judicial forum of competent jurisdiction.

Similarly, where a nonregulated electric utility has promulgated rules
appropriately implementing this Commission's regulations, and & qualifying
facility alleges that a contract offered to it by the nonregulated utility
[*11] contains unreasonable interconnection requirements, for example, this
allegation is one which is properly raised under section 210(g)(2) before a
State judicia) forum, and not before this Commission. n7

n7 The Commission recognizes that nonregulated electric utilities are
required to both implement the Commission's regulations and then comply with
these self-established regulations. While this situation may seem anomalous, the
Commission believes it appropriate to treat the nonregulated electric utility's
regulatory function separately from its obligations as an electric utility.
Thus, a2 challenge regarding the regulatory function of such an entity {(e.g.,
that the nonregulated electric utility has not commenced implementation) would
properly lie before this Commission under section 210(h) whereas a challenge
regarding the application of regulations would not lie before this Commission.

Exception for 30 to 80 megawatt small power production facilities.
The review and enforcement scheme described above contains an exception with
regard to certain qualifying small power production facilities. Section

210(h) (1) of PURPA gives the Commission exclusive enforcement authority [#*12]
with regard to any rules prescribed by the Commission under section 210(a) of

902
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PURPA "with respect to any operations of an electric utility, a qualifying
cogeneration facility or a qualifying small power production facility which are
subject to the jurisdiction of the Commission under part II of the Federal Power
Act." Pursuant to section 210(e) of PURPA, the Commission has granted liberal
exemptions for all eligible qualifying facilities from part II of the Federal
Power Act. n8 However, section 210(e)(2) of PURPA prohibits the Commission from
exempting small power production facilities between 30 and 80 megawatts
capacity, other than geothermal facilities, from the provisions of the Federal
Power Act. The sales of power in interstate commerce by such facilities would,
therefore, be an “"operation" which is subject to this Commission's jurisdiction
under Part 11 of the Federal Power Act.

n8 18 C.F.R. §§ 292.601, 292.602 (1982).

Under Part II of the Federal Power Act, the Commission regulates, inter alia,
sales of electric power in interstate commerce. The Commission therefore has the
authority under the Federal Power Act to establish the rate for sale by such a
facility. n9 [*13] Thus, the Commission may require that the rate for
purchase by an electric utility from such a qualifying facility be consistent
with the Commission-established rate.

n9 The Commission notes that sales by electric utilities to qualifying
facilities are retail sales which are not "operations” under the Federal Power
Act and are not, therefore, subject to Commission enforcement jurisdiction.
Similarly, the interconnection requirement established in 18 C.F.R. §
292.303(c) is not an "operation" under the Federal Power Act. See American
Electric Power Service Corp. v. F.E.R.C., 675 F.2d 1226 (D.C. Cir. 1982)
revereed and remanded -- U.S. -- (1983).

The Commission has determined that State-established rates which are
consistent with the Commission's regulations will generally be accepted as the
*just and reasonable" rate for purchases by electric utilities from Federal
Power Act jurisdictional qualifying facilities under section 205 of the Federal
Power Act. nlO

nl0 See Resources Recovery {(Dade County), Inc., Docket No. ER82-225-000, et
seq., orders issued March 12 (18 FERC P61,243), May 24 [19 FERC P61,188], and
August 3, 1982 [20 FERC P61,138); Wheelabrator Frye, Inc., Docket No.
EL82-7-000, order issued December 23, 1982; and Energy Conversions of America,
Inc., Docket No. ER82-576-000, order issued December 23, 1982 {21 FERC P61,329).
[*14]

Conclusion

The above discussion represents the Commission's considered, but informal,
position regarding its role under the review and enforcement mechanisms of
section 210 of PURPA. The Commission is required to promulgate rules to
encourage the development of cogeneration and small power production which the
State regqulatory authorities and nonregulated electric utilities are required to
implement these rules. The State regulatory authorities and nonregulated
electric utilities are required to implement the Commission's regulations. The
Commisgion's regulations allow the States and nonregulated utilities a wide
degree of latitude in establishing an implementation plan. Such latitude is
necessary in order for implementation to accommodate local conditions and
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concerns, 8o long as the final plan is consistent with statutory requirements.

With regard to review and enforcement, the Commission's role is generally
limited to ensuring that the State regulatory authority-or nonregulated electric
utility-established implementation plan is consistent with section 210 of PURPA
and with the Commission's regulations. Once this is ensured, the State

judicial forums are available to ensure {*15]) that electric utilities and
qualifying facilities are dealing in good faith and in a manner consistent with
locally-established regulation.

90
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners:

North Little Rock Cogeneration, L.P.

and Power Systems, Ltd.
v,

Entergy Servicaes, Inc. and
Arkansas Power & Light Company

Entergy Servicas, Inc.

- -

Docket No.

Docket No.

813 866 4331:= -

CAE~31

EL94-72-000

ER%4-1128~-001

ORDER DISMISSING COMPLAINT AND DENYING REHEARING

dntroduction

North Little Rock Cogeneration, L.P. (North Little Rock

Cogeneration) and Power Systems, Ltd.

(Power Systems) (together,

Petitionars) challenge an existing power sale agreement between
Arkansas Power & Light Company (Arkansas Power), an operating
utility subsidiary of Entergy Corporation and an associate of

Entergy Services, Inc. (Entergy Services),

and the City of North

Little Rock, Arkansas (City). Petitioners contend that the rates
in the challenged power sale agreement are unreasonable and
unduly discriminatory. Petitioners also contend that the
agreement was negotiated in violation of the City‘’s alleged
obligation under the Public Utility Regulatory Policies Act of
1978 (PURPA), see 16 U.S.C. § 824a-3 (19%4), to purchase capacity
and energy from gqualifying facilities (QFs) -- such as the
facility to be built and operated by Petitioners.

Petitioners have raised the same allegations in separate
pleadings filed on approximately the same date (June 27 or 28,

1994) in three related proceedings:

(1} a petition for a PURPA

enforcement action filed, pursuant to section 210(h) of PURPA, in
Docket No. ELS4~71-000; (2) a request for rehearing of the
Commission order in Docket No. ER94-1128-000 accapting the
Arkansas Power/City power sale agreement for filing: and (3) a
complaint filed against Entergy Services and Arkansas Power in
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Docket Nos. ELS4-=-72-000 -2 -
and ER94~-1128-=001

Docket No. ELS4=72-000. 1/ We already have declined to
initiate an enforcement action under PURPA to pursue these
issues. We now find no substance in the merits of Petitioners’
arguments and, accordingly, dismiss their complaint and deny
their request for rehearing.

round

North Little Rock Cogeneration is a limited partnership
formed to build, own and operate a gualifying cogeneration
facility to be located in North Little Rock, Arkansas. (Nerth
Little Rock Cogeneration filed a notice of self-certification of
its facility as a QF on April 19, 1993 in Docket No. QF93-75-
000.) Power Systems has an optlon to acquire an equity interest
in North Little Rock COqeneratLon and’ represented North Little
Rock Cogeneration in its unsuccessful negotiations with the local
electric utility, the City, for the sale of capacity and energy.
The City operates its own hydroelectrlc generating unit, but must
purchase the remainder of its reguirements.

W Ci W r

Arkansas Power and the City executed a ten-year power sale
agreement to replace the then-existing agreement for partial
requirements service that was scheduled to expire on June 1,
1%$384. Entergy Services filed the. Arkansas Power/City power sale
agreement, on behalf of Arkansas Power, with the Commission in
Docket No. ERS4-1128-000. Petitioners protested the filing,
explaining that they competed to sell power and capacity to the
City from their planned QF, but were not selected., Petitioners
argued that the rates in the filed agreement are not cost-based
or justified on a market basis, and that certain provisions in
the agreement and certain procedures utilized by the City in
considering possible supply alternatives deprived it of the right
to develop a QF to serve the City at its true avoided cost, in
violation of the City’s obligations under PURPA.

By letter order dated May 26, 1994, the Commission accepted
the Arkansas Power/City power sale agreemant for filing. Seg
Arkansas Power & Light Company, 67 FERC 4 61,250 (1984). 1In that
order, the Commission rejected as unsupported Petitioners’
arguments in opposition to the proposed agreement. Specifically,

1/ Entergy Services is a service company which is neither a
public utility under the Federal Power Act (FPA} nor an
electric utility under PURPA. As such, the complaint lies

. against Entergy Services only in its capacity as a
representative of Arkansas Power which is both a public
utility under the FPA and an electric utility under PURPA.
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the Commission stated that its review indicated that the proposed
rates would not produce excess revenues. The Commission also
explained that Petitioners’ “dissatisfaction with North Little
Rock’s procedures for QF developers are beyond the scope of this
docket which involves [Arkansas Power’s] rates to North Little
Rock." Id. at 61,825.

On June 27, 1994, Petitioners filed a request for rehearing
of the Commission’s May 26, 1994 order. Petitioners assert that
the proposed rate "adversely affects their ability to sell
electric capacity and energy to the City of North Little Rock."
Rehearing at 1. In support of their request for rejection of the
power sale agreement or, at a minimum, a trial-type evidentiary
hearing on this matter, Petitioners reiterate many of their
earlier arguments and refer to similar arguments presented

contemporanecusly in their complaint in Docket No. EL94—72-0b0
{(discussed below).

PURPA Enforcement Action

Also on June 27, 1994, Petitioners filed a petition in
Docket No. ER94-71-000 pursuant to section 210(h) of PURPA, 16
U.S5.C. § B24a-3(h). Petitioners asked the Commission to enforce
its regulations implementing PURPA and to issue an order finding -
that the City’s determination of the avoided cost rate for
purchases from QFs and the procedures used by the City in dealing
with Petitioners violated the Commission’s regulations. The
issues raised in the enforcement petition, to a large degree, are

related to the issues raised in Petitioners’ complaint and
rehearing regquest.

On August 26, 19%4, the Commission issued a notice of intent
not to act on the enforcement petition. See North Little Rock

Cogeneration. L,P. and Power Systems. Ltd., 68 FERC § 61,391
(1994). 1In declining to initiate an enforcement action under

PURPA, the Commission explained that "[t]his action is without
prejudice to any action the Commission might decide to take on
related arguments raised in North Little Rock Cogeneration’s
complaint filed in Docket No. ELS4-72-000 or its request for

rehearing of the Commission letter order issued in Docket No.
ER94-1128~000." JId. at 62,566.

Petition ! Co

On June 28, 1994, Petitioners filed a complaint against
Entergy Services and Arkansas Pover, asking the Commission to set
aside the power sale agreement executed by Arkansas Power and the
City and to direct the City to ecngage in power supply
negotiations with Petitioners. The complaint contains the same

RRL/GENGMAR- 313 886 4331:=
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arguments as those contained in the pleadings filed by
Petitioners on the preceding day in the related procesdings.

Petitioners challenge the rates, terms, and conditions in
the power sale agreement as unjust and unreasonable, unduly
discriminatory and anticompetitive, and contrary to the public
interest. Petitioners complain that the rates contained in the
power sale agreement are discounted below Arkansas Power’s full
cost level and contend that, under the Commission’s standards,
such discounts are appropriate only if Arkansas Power has excess
capacity on its system or if the possible loss of the loagd is
significant, situations not present here. Petiticners also
complain that, under the power sale agreement, if the City
purchases QF power, Arkansas Power will bill the City at the full
contract rate, reduced by the amount that Arkansas Power’s
variable costs are reduced as a result of North Little Rock’s
transaction with the QF.

The overall effect of these rate provisions, Petitioners
assert, is to establish the City’s avoided cost at the level of
Arkansas Power’s avoided costs. 2/ Petitioners state that,
while the Commission’s regulations contemplate that OF purchasers
served under full requirements contracts will adopt the avoided
cost of the full requirements supplier as their own avoided cost,
the City is not a full requirements customer of Arkansas Power
and, therefore, the billing credit violates the Commission’s
requirements.

In additjeon, Petitioners complain that, by entering into the
power sale agreement with Arkansas Power, the City would have no
need for the QF capacity that Petitioners want to develop.
Petitioners complain that the process by which Arkansas Power was
chosen to supply power tec the City was tainted by anticonmpetitive
and discriminatory conduct. In this regard, Petitioners assert
that the actions of City officials and certain ArkKansas Power
representatives during the solicitation and negotiation process
severely disadvantaged Petitioners in their attempt to pursue a
compatitive QF project. For this reason, Petitioners contend
that the resulting power sale agreement is not in the public

interest and should be invalidated in favor of renewed QF
negotiations.

2/ Petitioners state that, although the power sale agreement
does not expressly define the avoided cost rate to be paid
by the City to QF suppliers, the City would not offer a QF a
rate higher than the credit it receives from Arkansas Power
because the credit reflects the purchased power cost that
the City can avoid by making a QF purchase.
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Notice of Petitioners’ complaint was published in the
Federal Register, 59 Fed. Reg. 25,9321 (1994), with comments,
‘protests or motions to intervene due on or before July 28, 19%4.

On July 28, 1994, Entergy Services filed, on behalf of
itself and Arkansas Power, an answer to Petitioners’ complaint.
In ites response, Entergy Services requests that the complaint be
dismissed, arguing that it is duplicative to Petitioners’
requests for relief in related proceedings (involving their
regquests for enforcement and rehearing). Entergy argues that the
Commission never has required a showing that a utility is or will
continue to be in an excess capacity situation before approving
rates discounted below the full cost level. It argues that, in
any event, the data relied upon by Petitioners show that Arkansas
Power will have excess capacity on its system until at least
1999, at which time the power sale agreement rates can be revised
and the City, at its option, can terminate the agreement.

Entergy Services continues that the data used by Petitioners were
compiled prior to Entergy Corporation’s acquisition of additional
capacity (through its recent acguisition of Gulf States Utilities
Company), and that more recent data show that additional capacity
is not projected to be needed until 2001. Entergy Services
argues that the loss of the City’s load to a competitor will

reduce the load on the Entergy System by one percent, a
significant figure.

Entergy Services adds that the City’s processes for
considering QF proposals are irrelevant to the instant proceeding
bacause the City is not a public utility (gsee infra note 3) and

because the appropriate forum for alleged PURPA vioclations is in
state courts.

On July 28, 19925, the City moved to intervene in the
complaint proceeding. The City states that it supports the

answer filed by Entergy Services concerning the validity of the
Power sale agreement. 3/

3/ The City explains that it is an Arkansas municipal
corparation that is not requlated by the Arkansas Public
Service Commission. The City further explains that the
Arkansas General Assembly has delegated responsibility for
utlllty operations, including the setting of rates and the
acquisition of power supplies, to the North Little Rock City
Council. The City thus satisfies the statutory definition
of a "nonrequlated electric utility," which is defined in
section 3(9) of PURPA, 16 U.S.C. § 2602(9) (1994), as "any

electric utility other than a State regulated electric
utility.n
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On August 12, 1994, Petiticners filed a motion for leave to
file an answer to Entergy Services’ July 28, 1994 answer to
Petitioners’ complaint. ©On August 29, 1994, Entergy Services
filed an answer in opposition to Petitiocners’ August 12, 1994
motion. In these pleadings, the parties exchange allegations of
purported misstatements and mischaracterizations.

Discussion

Pursuant to Rule 214 of the Commission’s Rules of Practice
and Procedure, 18 C.F.R. § 385.214 (1995), the timely, unopposed
motion to intervene of the City serves to make it a party to the
complaint proceeding in Docket No. EL94-72-000. We do not find
good cause to accept Petitioners’ August 12, 1994 responsive
pleading: accordingly, pursuant to Rule 213 of the Commission’s
Rules of Practice and Procedure, 18 C.F.R. § 385.213(a)(2)
(1993), which generally prohibits the filing of answers to
answers, we will deny Petitioners’ August 12, 1994 motion and
reject Entergy Services’ August 29, 1994 answer as moot.

The allegations raised by Petitioners, arising out of their
unsuccessful bid to serve the City, ultimately reduce teo two
Principal concerns: (1) whether Arkansas Power can offer the
City a discounted rate to retain its load, when the discount
results in a rate which a competing QF cannot match; and (2)
whether the Commission should redress Petitioners’ allegations
concerning improper collusion (between Arkansas Power and the
City) in the City’s selection of a power supplier. We explain
below, as to the first guestion, that the discount rate is
reasonable and entirely consistent with our regulations and
precedent. As to the second guestion, we explain below that the
perceived unfairness of the City’s competitive power supply
solicitation is a matter that should be resoclved in other fora.

CRASONA T d ke

We reject Petitioners’ claim that the rates charged the City
undar its power sale agreement with Arkansas Power are not just
and reasonable. Petitioners complain that the billing credit
provided to the City, if it purchases power from a QF, is tco low
to support Petitioners’ planned QF project. Petitioners suggest
that the City’s avoided cost should be established based on the
alternatives the City would have pursued if it had not purchased
from Arkansas Power and the billing credit in the power sale
agreement should be set equal to that avoided cost figure.
Petitioners also complain that the billing credit provision is
inconsistent with the Commission’s PURPA requlations because the
City is not a full requirements customer of Arkansas Power.
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We disagree with these rate-related objections. Contrary to
Petitioners’ arguments, we do not perceive any inconsistency with
cur regulations. The cited regulations address only a situation
involving full requirements customers 4/ and do not establish
or prohibit any particular rate treatment for partial
requirements sales. Thus, Petitioners’ assertion, even if
correct, that Arkansas Power is a partial requirements supplier

to the City -- a matter vigorously disputed by Entergy Services -
- does not advance their case,

The challenged billing credit, like all other aspects of the
power sale agreement, reflects the bargain struck by the parties,
not any Commission requirements. Petitioners’ suggestion that
the power sale agreement must adopt a billing credit equal to the
City’s aveoided cost, as if it had not enteraed inte the power salea
agreement, turns the notion of avoided cost on its head. Avoided
costs are determined, in the first instance, by all alternatives
available to the purchasing utility. Those alternatives, as we
have explained in a number of recent orders, 3/ include all
supply alternatives. Here, the City’s supply alternatives
included the power sale agreement offered by Arkansas Power. TIf
the QF proposed by Petitioners could not match the rate offered

i/ In support of their argument, Petitioners refer to language
in Order No. 6%, Small Power Production and Cogeneration
Facilities; Regulations Implementing Section 210 of the
Public Utility Regulatory Policies Act of 1978, 1977-81 FERC
Stats. & Regs., Regulations Preambles § 30,128 at 30,871
(1980). However, the Commission clarified Order No. 69, in
relevant part, in City of Longmont, Colorado, et al., 39
FERC § 61,301 at 61,974 (1987), in which it stated that:

the appropriate measure of avoided cost of an all-
requirements utility should be adjusted to reflaect the
avoided cost of the supplying utility.

In Carclina Power & Light Company, 48 FERC § 61,101 at
61,389-950 (1989), the Commission reaffirmed that it was the:

intent of Order No. 69 to measure the avecided cost of a
full requirements customer as the avoided cost of the
full requirements supplier since it is the supplier
that avoids generation when the full requirements
customer purchases from a QF.

5/ ace Southern California Edison Company and San Diego Gas &
Electric Company (Southern California Edison), 70 FERC §

5
61,215 at 61,676-77, order on reconsideration, 71 FERC ¢
61,269 (1995).

912
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- by a competing supplier of power to the City, regardless of
whether the competitor was or was not a QF, then the QF
demonstrably was not offering a rate at the City’s avoided cost

_ &/ —— and the City had no obligation under PURPA to purchase
power offaered at a higher price than the lowest bid. 7/

The balance of Petitioners’ rate concerns is devoted to the
claim that Arkansas Power’s offer of rates discounted below full
cost is not just and reasonable because, contrary to their
reading of Commission requirements, Arkansas Power has not
— demonstrated that it has c¢xcess capacity on its system.
Petitioners cite Public Sexvice Company Qf Oklahoma (rﬂ:). 54
FERC ¢ 61,021 (1991), and and Flect
(OGLE), 54 FERC § 61,212, reh’qg denied, 55 FERC ¢ 61, 142 (1991),
to support their position in this regard. However, those cases
do not stand for the propesition cited by Petitioners. 1In PSQ
and OGLE, the Commission merely noted that "a utility [facing
— competition] with surplus capacity will take whatever price it

&/ See PURPA section 210(d), 16 U.S.C. § B24a-3(d) (defining
"incremental cost of alternative electric energy® as "the
cost to the electric utility of the electric energy which,
but for the purchase from such cogenerator or small power

- producer, such utility would generate gr purchase from

another source") (emphasis added). -

z/ The parties dispute whether any rate offered by Petitioners

- should reflect just energy paymente or alse capacity
payments. The City apparently believes that if Petitioners
procead to build, any power available will be less than firm

— and, therefore, should reflect only energy, and not
capacity, payments. The Petitioners, on the other hand,
want to supply the City with both capacity and energy, for

. which payments would be substantially higher, and are
unwilling to proceed if they will be paid only an avoided
energy cost payment.

" We have no need to resolve this issue, however. As we have
explained in a number of recent orders, it is the obligation
of the states in the first instance to determine the precise

- level of an electric utility’s avoided cost obligation (as

long as all alternatxves are taken into account). See
[ c ison, 70 FERC at 61,677; Connecticut
Light & Power Company, 70 FERC ¢ 61,012 at 61,029, grder
- denving reconsideration, 71 FERC § 61,035 (1995); West Penn
Power Company, 71 FERC ¢ 61,153 at 61,495 (1995). Because
the City is a "nonregulated electric utility" (sge supra

_ note 3), this matter properly is entrusted in the first

instance to the North Little Rock City Council.
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can get. . ;" it did not compal the existence of surplus capacity
as a condition precedent to approval of a discount rate. 8/

More to the polnt, in those cases the Commission accepted fox
filing discounted rates, at or exceeding the seller’s variable
costs, offered to specific customers for the purpose of

responding to competitive market pressures. See _also, g.9:,
Tampa Electric Company, 71 FERC § 61,245 (1995) (explaining that

it is not unduly discriminatory to offer a particular customer a
rate discount if necessary to retain or attract load).

Moreaver, even 1f the Commission had such a surplus capacity
regquirement, Arkansas Power would meet it. Even the stale data
upon which Petitioners rely show that Arkansas Power will have
surplus capacity through 1899, and at that time the City is
parmitted to terminate the power sale agreement.

Citv’s Selection of a Power Supplier

Ae to the second principal issue raised (the fairness of the
City’s power supply procurement), we have no basis for acting
further. We recognize that the City is a nonregulated electric
utility, and that Petitioners do not have a State ragulatory
authority to which to articulate their arguments concerning the
integrity of the competitive bidding program undertaken by the
City. Nevertheless, as explained above, we are fully satisfied
with the rates emerging from that process. Further, the parties
agree that the City, as a nonregulated electriec utility, properly
may implement the Commission’s FPURPA regulations, as here, on a

case-by-case basis. Ses rdi
Commission’s Enforcement Role Under Sectj 10 '
Utility Regylatory Pelicies Act of 1978, 23 FERC § 61,304 at

61,644 (1982). Any remaining concern for the fairness of the
City’s competitive procurement can be resolved by a state court
applying relevant law.

8/ We see no justificatien for requiring a utility first to

lose load and thereby cbtain excess capacity before it can
compete to retain the load by offering competitive prices.
Very simply, the reason a utility, in meeting competitors’
proposals, offers a rate below its full costs is that its
ratapayers are better off if the utility receives any value
above its variable costs. If the utility loses the existing
load, its remaining customers must pay all of the fixed
costs associated with the excess capacity (assuming such
costs are prudently incurred). Thus, these customers are
better off if the utility obtains a price that provides any
contribution (to fixed costs) above variable costs.

(dw)
[
™
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As we have explained on other occasions, the Commission is
wary of becoming entangled unnecessarily in the specifics of
administering or reviewing state or local competitive power
procurements (absent any facial or patent defect). 9/ We sece
no such defect here and, accordingly, decline to investigate
further the fairness of the City’s power supply procurement.

The Copmigsion orders:

(A) Petitioners’ request for rehearing in Docket No. ER94~
1128-001 is hereby denied.

(B) Petltioners’ complaint in Docket No. EL94-72-000 is
hereby dismissed.

By the Commission.

Secretary

g

5/ As the Commission explained in American REF-FUEL of

Hempstead, 47 FERC q 61,161 at 61,533 (1989):

[W]ith regard to review and enforcement of
avoided cost determinations under [PURPA]
implementation plans, we have said that our
role is generally limited to ensuring that
the plans are consistent with section 210 of
PURPA and the regulations, and once we are
satisfied that this requirement is met, state
judicial forums are available to snsure that
QFs and electric utilities are dealing in
good faith and in a way consistent with
locally established regqgulation.

See_also LGC&E~Westmoreland Heopewell, 62 FERC ¢ 61,058 at
61,712 (1993).

-
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Southern California Edison Company San Diege Gas & Electric
Company

Docket No. ELS85-16-001, Docket No. EL95-19%-001
FEDERAL ENERGY REGULATORY COMMISSION - COMMISSION
71 F.E.R.C. P61,269; 1995 FERC LEXIS 1061

ORDER ON REQUESTS FOR RECONSIDERATION

June 2, 1995

PANEL:
{*1] Before Commissioners: Elizabeth Anne Moler, Chair; Vicky A. Bailey, James
J. Hoecker, William L. Massey, and Donald F. Santa, Jr.

OPINION:

Introduction

On February 23, 1995, the Commission issued an order responding to separate
petitions for enforcement under section 210(h) of the Public Utility Regulatory
Policies Act of 1978 (PURPA), 16 U.S.C. § 824a-3(h), filed by Southern
California Edison Company (Edison) and by San Diego Gas & Electric Company {San
Diego) . See Scutherm California Edison Company and San Diego Gas & Electric
Company, 70 FERC P61,215 (1995). Both utilities challenged orders of the
California Public Utilities Commission (California Commission} which they
alleged required the utilities to purchase significant amcunts of unneeded
qualifying facility (QF) capacity at prices far in excess of their avoided
cogts. The Commission found that the California Commission's process of
determining avoided costs did not comply with PURPA. The Commission concluded
that because the California Commission procedure was unlawful under PURPA,
Edison and San Diego could not lawfully be compelled to enter into purchase
contracts resulting from that procedure.

As explained below, we [*2] will deny reconsideration of our view,
articulated in the February 23 order in this proceeding, that the California
Commission, by failing to consider all sources of generation capacity in
determining the avoided cost of the purchasing utilities, violated the
directives of section 210 of PURPA and this Commission's implementing
regulations. In response to requests for additional guidance from the parties,
we also clarify briefly our views on the scope of state authority, both within
and ocutside the confines of PURPA, to make resource planning decisions and to
encourage renewable or alternative sources of generation.

Background

The California Program

17
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As we explained in our February 23 order, the California Commission's Biennial
Resource Plan Update (BRPU) was intended to implement this Commission's rules
governing the purchase by electric utilities of electricity from QFs. The BRPU
was conducted in three stages. First, following the latest projections of
energy
and capacity needs of California utilities (Edison, San Diego, and Pacific Gas
and Electric Company (PG&E)) made by the California Energy Commission (CEC), the
utilities filed a resource plan identifying potential [*3] resource
additions. The California Commission examined these plans and determined what
new resources the utilities would add. Second, after the utilities supplied
certain data, the Califcornia Commission determined the utilities' assumed costs,
known as "benchmark prices," for these rescurce additions, and determined which
of the additions could be avoided. Third, QFs were then allowed to bid against
the utilities' benchmark prices for each of the avoided resources. The winning
bidders were paid the price bid by the second lowest bidder with respect to each
avoided resource. (This procedure is referred to as a second-price auction.)
Certain winning bidders received additional payments to reflect the assumed
value to society of reduced air emissions.

Based on the CEC's 1990 electricity report, the California Commission
concluded in 1992 that Edison would construct 624 MW of new generation from 1897
to 1999 as follows: two new geothermal plants, one wind farm, and the repowering
of an existing steam plant. Invoking the same procedure, the California-
Commission adopted a resource plan specifying four resources for San Diego: 100
MW of geothermal to come on line in 1997, 100 MW of gecthermal [*4] to come
on line in 1998, and 273 MW from the repowering of a two-unit plant. The
California Commission also estimated Edison's and San Diego's costs for
construction of each of the identified projects, which were given the name
*Identified Deferrable Rescurces" (IDRs). nl

- = = = = = = = = = = = - - - - - -Pootnotes- - - - - - - - - - - - - - - - - =
nl

In this regard, Edison and San Diego argued that even though the estimated costs
were many times larger than the capital costs of constructing new gas-fired
turbines, the California Commission concluded that the IDRs were economic by
imputing massive environmental compliance costs to the alternative, gas-fired
resources.

- = = = = 4 = =+~ - - - - - - - -Bnd Footnotes- - - - - - - - - -+ - - - - - - -

The California utilities subsequently solicited bids for the designated new
capacity, broken down intoc separate IDRs. Only QFs were allowed to bid, despite
the utilities' request that non-QFs be permitted to participate. The California
Commission, in implementing a California statute, required that half of the
capacity for certain of the IDRs be reserved solely for renewable bidders. The
solicitation produced bids lower [*5] than the IDR benchmarks. According to
Edison and San Diego, because of the set-aside requirement for renewable
resources, and the fragmentation of capacity into separate blocks, they could
not simply take the least-costly bids sufficient to meet their needs.

318
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The February 23 Order

As explained in the February 23 order, Edison and San Diego challenged the
California BRPU program as, allegedly, requiring them to sign long-term,
fixed-priced contracts with QFs to purchase significant amounts of unneeded QF
capacity at prices far in excess of their avoided costs. They argued that this
directive was in violation of PURPA and this Commission's implementing
regulations. The California Commission responded that the two utilities
challenged only a small part of a complex and comprehensive resource plan that
was entirely within its purview under PURPA.

In the February 23 order, the Commission found that the California program
violated PURPA and the Commission's implementing regulations. The Commission
reasoned that sections 210(b) and 210(d) of PURPA n2 require that any
determination of avoided cost must take into account all potential sources of
capacity, and that the California program [*6] improperly limited itself to
only certain sellers (QFs). Without deciding the matter, the Commission also
expressed serious concern as to the need of the California utilities for
additional capacity and the staleness of the data upon which the California
Commission relied in finding a need for capacity.

- = = = = = = = = = = = = - - - « -Footnotes- - - - - - - - - - - -~ - « - - - -
n2

Section 210(b) of PURPA explicitly provides that no Commission rule on QF rates
"shall provide for a rate which exceeds the incremental cost to the electric
utility of alternative energy." 16 U.S.C. § 824a-3(b) (1988). The "incremental
cost of alternative electric energy" is defined in section 210(d) of PURPA as
"the cost to the electric utility of the electric energy which, but for the
purchase from such cogenerator or small power producer, such utility would
generate or purchase from another source." 16 U.S5.C. § 824a-3(d) (1988).

The Commission's regulations, tracking the statutory language, in turn expressly
provide that QF rates must "be just and reasonable to the electric consumers of
the electric utility" and that "nothing in [the Commission's regulations]
requires any electric utility to pay more than the avoided cost for purchases."
18 C.F.R. § 292.304(a) (1)-(2) (1994). The Commission's regulations define
tavoided costs" as "the incremental costs to an electric utility of electric
energy or capacity or both which, but for the purchase from the qualifying
facility or qualifying facilities, such utility would generate itself or
purchase from another source." 18 C.F.R. § 292.101(b) (6) (193%4).

e 2= = = = - - = - - - - - = - - -BEnd Footnotes- - - - - - - - - - - - - - - - -
[*7]

The Commission nevertheless acknowledged (70 FERC at €1,676) California's
ability to faver particular generation technologies. The Commission noted that
resource planning and resource decisions remain the prerogative of state
commissions and that states may wish to diversify their generation mix to meet
environmental geoals in a variety of ways. It stated that its decision does not,
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for example, preclude the possibility that, in setting an avoided cost rate, a
state may account for environmental costs of all fuel socurces included in an
all-source determination of avoided cost. The Commigsion emphasized that its
decisicon "simply makes clear that states can pursue policy cheoices concerning
particular generation technologies consistent with the requirements of PURPA and
the Commission's regulations, so long as such action does not result in rates
above avoided cost." Id.

Reduests for Reconsideration

On March 23, 1985, Oxbow Power Corporaticn filed a reguest for rehearing of the
Commission's February 23 order. On March 24, 1955, Niagara Mohawk Power
Corporation, the Electric Generation Association, and American Wind Energy
Association and Zond Systems, Inc. filed requests for [*8] "rehearing" of the
Commission's February 23, 1995 order. On March 24, 1995, AES Pacific, Inc. filed
a motion to intervene out-of-time in this proceeding and a motion for
clarification or, in the alternative, for "rehearing” of the Commission's
February 23 order. On March 27, 1995, as revised on April 3, 1995, the
California Commission filed a request for "rehearing" of the Commission's
February 23 order. On March 27, 1995, the National Association of Regulatory
Utility Commissioners, the National Independent Energy Producers, and Pacific
Gas and Electric Company filed requests for "rehearing"” of the Commission's
February 23 order. On March 27, 1995, Air Products and Chemicals, Inc., the
Independent Energy Producers Association (IEP), Magma Power Company (Magma}, and
U.S. Generating Company and Fellows Generating Company, L.P. filed recuests for
"rehearing” or reconsideration of the Commission's February 23 order. On March
27, 1995, Seawest Energy Corporation filed a request for clarification or
"rehearing" of the Commission's February 23 order. On March 27, 1995, San Diego
filed a request for clarification of the Commission's February 23 order, and
Edison filed a notice in support [*9] of Bdison's filing. On March 27, 1995,
the Pennsylvania Public Utility Commission and, separately, the Innes Avenue
Coalition and the Morgan Heights Homeowners Association (which state that they
are neighborhood associations located in San Francisco, California) filed
motions for late intervention in this proceeding.

on April 10, 1995, Congressman Edward J. Markey filed a letter commenting on
the Commission's February 23 order and raising issues regarding the future of
federal-state relations concerning state resource planning decisions.

Oon April 11, 1995, Edison, San Diego, and Magma filed respcnses to the
pleadings earlier filed in this proceeding in response to the Commission's
February 23 order.

Oon April 12, 1995, the Commission, having concluded that formal rehearing
does not lie, either on a mandatory or a discretiocnary basis, in cases that
involve solely PURPA section 210 issues, issued a notice in this proceeding. The
notice stated that while many of the partiegs in the instant proceeding have
atyled their pleadings as regquests for rehearing, the Commission will treat them
as requests for reconsideration and will address the issues raised by the
various parties' pleadings, [*10] including the requests for clarification
and motions to intervene out-of-time, at a later time. See Southern California
Edison Company and San Diego Gas & Electric Company, 71 FERC P61,090 (19385).

Discussion
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As an initial matter, we find good cause to grant all of the motions to
intervene out-of-time in the proceedings in Docket Nos. EL95-16-000 and
EL95-19-000, and we will consider all pleadings filed in light of the interests
the parties raise and in order to complete all of the arguments of the parties.

The arguments raised on reconsideration fall into three general categories:
first, that the Commission lacks jurisdiction to issue a substantive order on a
petition for enforcement; second, that the Commission was in error when it

concluded that the California process improperly determined avoided costs; and
third, that the Commission's decision improperly intrudes into what are properly
state decisions regarding utility resource planning. We address each of these
general concerns below.

1. Jurisdiction

A number of parties argue, with varying degrees of complexity and support, that
the Commission entirely lacked jurisdiction to review the California QF program.
[*111 IEP, in particular, argues strongly that there were no PURPA
implementation issues to be resolved because the California Commission did
include all sources of generation capacity in its determination of the
utilities' avoided costs, that its implementation of this Commission's rules was
consistent with PURPA, and that the principal issue raised by the utilities is
whether the California Commission's methodology for reviewing all sources was
the most effective way to consider all socurces.

As explained in the February 23 order and as explained further below, the
ultimate method of determining price for California QF power was in the auction
process following administrative determination of the IDR benchmarks. The
auction process did not include all sources of power and, as Edison and San
Diego continue to explain in their answers to the requests for reconsideration,
did not allow for the selection of the lowest cost bidders. We conclude that the
utilities did in fact raise an implementation issue that this Commission has
authority to address.

The California Commission, IEP, EGA, and others alsc argue that the February
23 order is of no legal or binding effect because section 210(h) (2} [*12] of
PURPA provides no authority for the Commission to make a final determination as
to whether the California Commigsion viclated PURPA. They argue that PURPA only
gives the Commission the authority to bring an action in federal district court
against state agencies for violation of PURPA section 210(f) (state
implementation) and the prosecutorial discretion to choose whether to do so on
the complaint of a person aggrieved by the actions of a state regulatory
authority.

We have no need to opine further at this time as to the scope of the February
23 order's effect, other than to reiterate our belief that the Califormnia
procedure violates PURPA and our implementing regulatiocns because of its failure
to account for all sources of capacity. As we explained in the February 23
order, the legal status and ultimate fate of the California program rests in the
first instance with the California Commission and the parties themselves.
Sigmificantly, the Commission decided not to institute a judicial action to
enforce the appropriate implementation of PURPA's avoided cost limitation;
instead, we encouraged (70 FERC at 61,677-78) the California Commission to stay
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the effectiveness of its program [*13] before the date of contract execution
by Edison and San Diego, and encouraged the utilities and QFs to reach a
settlement that would be consistent with PURPA.

.Further, we do not share the views of IEP and others that we are without
authority to do anything other than to decide without elaboration whether to
institute or not to institute an enforcement action under the procedures of
section 210(h) of PURPA. These procedures (see 16 U.S.C. § 824a-3(h) (2) (A} -(B)}
create an enforcement scheme by which either the Commission or a private party
may act to compel a state regulatory authority to comply with PURPA. The

Commission can initiate an enforcement action in federal district court either
upon its own motion or upon the petition of private party. If the Commission
does not initiate an enforcement action within 60 days of such a petition, as
here, then the petitioning party may do so.

However, these statutory procedures nowhere state (or imply) that the
Commission is without authority to explain its decision whether or not to
initiate an enforcement action. We disagree strenuocusly with the argument that,
generally, we have no ability to explain our decision and, specifically, to
[*14] respond to arguments that implicate the complementary responsibilities
of the Commission and state authorities in implementing section 210 of PURPA.
Any uncertainty in this regard was resolved by a recent decision of the D.C.
Circuit issued after issuance of the February 23 order. See Industrial
Cogenerators v. FERC, No. 93-1372 (D.C. Cir. March 7, 1995). In Industrial
Cogenerators, the court, after reviewing the particular judicial review and
enforcement provisions of PURPA section 210(h), characterized a Commission order
explaining its reason not to initiate an enforcement action, and providing
additional explication of the Commission's position, as having the effect of a
declaratory order which does not fix the rights of the parties, but merely
advises the parties of the Commission's position. The court did not determine
that the Commission's articulation of its "pre-enforcement position" was
inappropriate, but only that it could not be reviewed in the first instance
without prior recourse to a federal district court.

2. The California Process

The California Commission, as well as others, suggest that this Commission did
not understand the California process when [*15] it found that the
California method of determining aveided costs did not comply with PURPA because
it excluded potential sources of capacity from which the utilities could
purchase. The California Commission explains that its determination of the
benchmark price, against which the QFs bid, was its determination of avoided
costs. The California Commission states that it took all sources of capacity
intc account in determining the benchmark price. The California Commission
further explains that the subsequent bidding process was used not to set avoided
cost, but to allocate the contracts where available capacity exceeds the amount
of capacity deemed deferrable by the utility. In order to obtain a contract, the
QFs had to meet or beat the benchmark price. The California Commission explains
{Rehearing at 7) that "in order to minimize 'gaming' of bids and to assure that
the ultimate prices paid closely reflect the actual cost of the capacity
included in the approved resource plan, the [California Commission] determined
it appropriate to require that winning QFs be paid the price bid by the lowest
losing bidder."

O
]
oo
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Contrary to the California Commission's argument, the benchmark, by itself,
[*16] was not a determination of avoided cost as defined by PURPA. The
benchmark considered only the purchasing utility's cost of generating energy but
did not take into account fully what it would cost to purchase such energy from
another source, as required by PURPA's definition of avoided {incremental) cost.
While the benchmark process may have taken all technological scurces into
account, it did not consider all types of sellers (QFs, IPPs, IOUs, etc.}.

We recognize that the California Commission orders purport to consider all
sources, both all technological sources and all types of sellers. However, the
California Commission required that any purchased power resource claimed in a

utility resource plan be shown to be available for the relevant period and at a
price attributed to it by the purchasing utility. n3 The California utilities
have c¢laimed, with considerable validity, that in order to demonstrate that a
non-QF purchase option was indeed available, it would be necessary to negotiate
with potential non-QF sellers as to price and terms, and that non-QF suppliers
would not, in reality, negotiate seriocusly if the resulting "sale" would simply
result in a benchmark price to be used [*17] as a target for QF bidders. n4
Indeed, under the California Commission process, the California Commission
assumed that non-QFs would not be willing to compete vigorously for the
California market. n5 Thus, the California Commission, in setting the benchmark
price, may have provided for consideration of purchases from all available
sources in theory, but in fact did not provide for consideration of all types of
sellers.

- - = - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

.

n3i

See, e.g., D.90-03-060, slip op. at 104.
n4

See San Diego Petition for Enforcement at 7-8.
ns

See D.86-07-004, slip op. at 86.

- - =-=---=-=-- - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

Moreover, based on the California Commission's own description of the BRPU
process, it is clear that the auction was used not only to allocate contracts,
but also was used to set the price for the power. However, this process, too,
failed to take inteo account all potential sellers as required by PURPA.

On these facts, it was the combination of the benchmark determination and the
auction that set the purchasing utilities' avoided [*18) cost rate, and we
cannot c¢onclude that they took intec account, either alone or in combination, all
sources, i.e., all technologies and all potential types of sellers (QFs and
non-QFs) . Whether a benchmark process alone, a bidding process alcone, or a
combination benchmark-bidding process is used to establish the actual price paid
for QF power, it must take into account all sources, i.e., all technologies and
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all types of sellers.

211 but one of the California Commission's remaining arguments have been
thoroughly addressed in other portions of this order or in the February 23
order. Thus, we have no reason to respond further to the California Commission's
arguments on reconsideration that: if bidding is used to establish avoided cost,
PURPA does not require all source bidding; the California process is in full
compliance with the Commission's PURPA regulations; the February 23 order
amounts to a new policy which should not have been established on a case-by-case
basis and should have been given prospective effect only; and the February 23
order unlawfully prevents consideration of renewable resources.

We continue only with respect to the California Commission's argument that
[*19] the enforcement petitions were filed too late for Commission
congideration and are thus barred by the equitable doctrine of laches. We
recognize that the Ediscn and San Diego petitions were filed many years inte the
California BRPU process, and that the California Commission has, to date,
expended considerable time and effort over the years in conducting this ongoing
process. But we reject any suggestion that we are, on our own initiative,
belatedly and unnecessarily upsetting this process, or are somehow foreclosed
from considering the petitions for enforcement simply by virtue of the date of
their filing.

The California Commission made modifications to the original California
implementation plan, as reflected in the BRPU process, that implicate the
incremental /avoided cost cap on utility PURPA rates in sections 210(b) and
210(d) of PURPA. The California utilities filed their enforcement petitions with
this Commission {in January, 1995) only after the BRPU orders they challenge
became final, when the California Commission issued its order on rehearing in
the BRPU proceeding in December, 1994. Thus, the California utilities sought
redress before this Commission only after exhausting [*20] their
administrative remedies in California. It would be totally inappropriate for us
to intercede in an ongoing state proceeding on the speculation that the state
might violate PURPA. In these circumstances, the Commission appropriately
exercised its statutory responsibility to respond to Edison's and San Diego's
enforcement petitions and to evaluate whether the state implementation process
violates the PURPA requirement that purchase rates do not exceed the
incremental /avoided cost of the purchasing utilities.

While the California Commission chastises Edison and San Diego for the lateness
of their filings, the utilities filed with this Commission before the date they
otherwise would have been compelled to execute purchase contracts with the
winning bidders in the BRPU process. As the Commission has explained in recent
orders, issued after the date of the February 23 order, it does not intend to
entertain belated challenges to executed PURPA purchase contracts and is
extremely reluctant to upset the settled expectations of parties to, and to
invalidate any of their obligations and responsibilities under, executed PURPA
purchase contracts. né Here, however, the expectations [*21] of the parties
had not yet been settled in signed contracts codifying Edison's and San Diego's
purchase obligations, and the challenge to the California Commission's orders
was timely.

- = = = - - - - = = - - - - - - - -Footnotes- - - - - - -~ - - - - - - - - - - -

Lo
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né

See New York State Electric & Gas Corporation, 71 FERC P61,027 (1995); West Penn
Power Company, 71 FERC P {1995) .

- — = = - - - - - - 4 = = = - - -End Footnotes- - - - - - - - - - - - - - - - -
3. Guidance

A significant concern expressed by a number of parties on reconsideration is
that while the Commission acknowledged states' general authority concerning
resource planning and resource decisions (70 FERC at 61,676), the Commission
did not provide adequate guidance as to how states can implement resource
planning decisions in light of the February 23 order. They argue that the
California BRPU was a comprehensive program intended both to implement PURPA and
to implement state policies concerning rescurce plamnning and allocation. A
number of issues have been raised concerning how states can encourage renewable
and other alternative resources, as California is cbligated to do under state
law [*22] {see sections 701.1, 701.3, and 701.4 of the California code)
through set-asides for renewable generation.

In the February 23 order, we noted that the issues raised in this proceeding
arise against a background of a utility industry that has changed greatly since
enactment of PURPA in 1978, in part as a result of the implementation of PURPA.
PURPA was enacted in an era of rapidly rising fossil fuel prices; because
natural gas and oil were thought to be in short supply, a principal goal of
PURPA was to reduce reliance on fossil fuel sources. In fact, the Fuel Use Act,
which was passed concurrently with PURPA, but which subsequently was repealed,
prohibited the construction of new gas-fired generating plants.

With PURPA, Congress was seeking to diversify the Nation's generation fuel
mix and promote more efficient use of fossil fuels when they were used for
generation by encouraging renewable technologies and cogeneration, in order to
cushion against further price shock and reduce dependence on fossil fuels. In
promoting greater fuel diversity, howewver, Congress was not asking utilities and
utility ratepayers to pay more than they otherwise would have paid for power. As
we explained [*23] in the February 23 order, PURPA requires an electric
utility to purchase power from a QF, but only if the QF sells at a price no
higher than the cost the utility would have incurred for the power if it had not
purchased the QF's energy and/or capacity, i.e. would have generated itself or
purchased from another source. The intention was to make ratepayers indifferent
as to whether the utility used more traditional sources of power or the
newly-encouraged alternatives.

In the February 23 order, we found that PURPA literally means that in
calculating avoided cost rates for QF power, state authorities must determine
the cost the utility avoids by considering the cost of all alternative sources
of power available to the utility, not just the cost of a select group of
resources. Many have commented in this proceeding that this determination will
make it impossible for states to achieve resource diversity, envircnmental goals
or resource planning objectives because they no longer will be able to use PURPA
to encourage renewable generation.
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The Commission believes that states have numercus ways outside of PURPA to
encourage renewable resources. As a general matter, states have broad powers
[*24] under state law to direct the planning and resource decisions of
utilities under their jurisdiction. States may, for example, order utilities to
build renewable generators themselves, or deny certification of other types of
facilities if state law so permits. They alsc, assuming state law permits, may
order utilities to purchase renewable generation.

In this regard, we note that renewable generators do ncot have to be QFs. Also
they can apply for exempt wholesale generator (EWG) status under the Energy
Policy Act of 1992 -- in fact, many QFs have done sco already. See, e.g.,
Richmond Power Enterprise, L.P., 62 FERC P61,157 (1993)}. Their rates for
wholesale sales in interstate commerce will be considered by the Commission on a
cost-of-service or market basis.

States also may seek to encourage renewable or other types of resources
through their tax structure, or by giving direct subsidies. Use of the tax
structure may allow states to affect the price of remnewables or other
alternatives. By imposing a tax on fossil generators or by giving a tax
incentive to alternative generation, states may allow the alternative generation
to be more competitive in a cost comparison with fossil-fueled [*25]
generation.

In our recent decision on an Illinois statute, we found that a rate for QF power
under PURPA that would have been above avoided cost, but for the tax incentive
provided by the state to the purchasing electric utility, was consistent with

PURPA. CGE Fulton, L.L.C., (Fulton) 70 FERC P&6l,290, recongideration denied, 71
FERC P , (1995). The tax credit in Illinois is a "dollar-for-dollar tax
credit, calculated and credited to the utility on a month-by-month basis, that
equals the amount by which rates . . . exceed the utility’'s avoided cost." Id.
at 61,843.

Further, in our February 23 decision, we stated that "our decision today does
not, for example, preclude the possibility that, in setting an avoided cost
rate, a state may account for environmental costs of all fuel sources included
in an all source determination of avoided cost."™ 70 FERC at 61,676. This means
that environmental costs, if they are real costs that would be incurred by
utilities, may be accounted for in a determination of avoided cost rates. Under
section 210(b) of PURPA, "no rule . . . shall provide for a rate which exceeds
the incremental cost to the electric utility of alternative [*26] electric
energy." (emphasis added)}. Thus, in setting avoided cost rates, a state may only
account for costs which actually would be incurred by utilities. A state may,
through state action, influence what costs are incurred by the utility. Thus,
accounting for environmental costs may be part of a state's approach to
encouraging renewable generation. For example, a state may impose a tax or other
charge on all generation produced by a particular fuel, and thus increase the
costs which would be incurred by utilities in building and operating plants that
use that fuel. Conversely, a state may also subsidize certain types of
generation, for instance wind, or other remewables, through, e.g., tax credits.

A state, however, may not set avoided cost rates or otherwise adjust the bids
of potential suppliers by imposing environmental adders or subtractors that are
not based on real costs that would be incurred by utilities. Such practices
would result in rates which exceed the incremental cost to the electric utility

E\:'.
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and are prohibited by PURPA.

These are some ways in which states may encourage renewable resources and
achieve planning goals. Others are possible. We do not here intend [*27] to
give a definitive prescription for ways in which states may pursue these goals,
but merely to reaffirm ocur conviction that such pursuit is net only possible but
a reality. Fulton, supra.

In conclusion, we find that the arguments on reconsideration warrant no
change to our February 23 order. While the California Commission must include
all sources in determining avoided cost rates, either administratively, through
an auction, or a process that combines both, there are means, both through PURPA
and under more general state authority, to attain state goals of encouraging
renewable and alternative technologies in generation.

The Commission orders:

{A) All motions to intervene out-of-time in this proceeding are hereby
granted.

(B) Reconsideration of the February 23 order is hereby granted to the extent
and denied to the extent discussed in the body of this order.

By the Commission. Commissioner Massey concurred in part and dissented in part
with a separate statement attached.

CONCURBY: MASSEY

CONCUR :

MASSEY, Commissioner, concurring in part and dissenting in part:

I agree with the conclusion of today's order that the California BRPU process
vigolated PURPA's avoided cost cap. The bidding phase [*28] of the California
proceeding excluded non-QFs; the benchmark phase, while nominally open to
purchases of non-QF power, in effect discouraged reliance on non-QF power. Thus,
the avoided cost determination did not fairly consider non-QF sources of power.

I also agree with the order's guidance tc states on how to promote renewable
resources and implement other state policies outside of PURPA. n7 As I said in
my concurrence to the initial order in this proceeding:

- = = = = = = = = - - -« - - - - - -Footnotes- - - - - - - - - = = & =« = = = - =~

n7

Order, slip op. at 11-12.

- - - — = = = = - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

Qur order in no way affects the authority of states to adopt and implement power
supply policies outside of PURPA. Our order today construes only the
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requirements of PURPA, and does not (indeed, could not} purport to limit the
authority of states beyond the context of PURPA. Our order says only that states
cannot act under PURPA to require utilities to pay more than their aveided
costs. [ n8 ]

- = - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n8 Southern California Edison Company and San Diego Gas & Electrie Company,
70 FERC 61,215 at 61,679 (1995)}.

- - - - - ----=- - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[*29]

But, I am not yet confident that today's order is right with respect to the
guidance it offers to states on considering environmental factcors, and by
implication other non-price factors, under PURPA. The order states that
environmental costs may be considered in an avoided cost determination only if

they are real costs actually incurred by a utility, instead of so-called
environmental adders or subtractors. n3 I agree that states should not have
unlimited discretion to take into account environmental issues under PURPA. But
I believe the majority's order on this issue, if strictly construed, may wrongly
prevent consideration in the avoided cost determination of a range of non-price
factors, factors that are important but very difficult to assign a dollar value
to.

-~ - - - - - - - = 4« = = = = = - - -Footnotes- - - - - - - - - - - - - - - - - -
n3

Order, slip op. at 12.

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - = - - - - - - - - - -

For example, if the only costs cognizable under PURPA are quantifiable costs
actually incurred by the utility, how would the PURPA process reflect the value
of fuel diversity? If a utility today owns only gas-fired generation [*30}
and places a high value on diversifying its fuel mix by making its next capacity
addition something other than gas-fired, does today's order require the avoided
cost determination nonetheless to include gas-fired generation? If so, would
PURPA prohibkit even cost adders to the gas bids to reflect the lower relative
value to the utility of gas-fired generation? Did Congress really intend in 1978
to limit the determination of avoided costs to a strict price comparison
regardless of whether certain power sources meet the utility's needs or how far
they deviate from the utility's needs? The majority's order moves perilously
close to a rule that PURPA requires selection of the cheapest power regardless
of the value of fuel diversity. I hope the order would not be construed this
way, but it is unclear.

As another example, I fear that today's order alsc may eliminate from
recognition under PURPA the dispatchability of capacity additicons. If a utility
wants its next capacity addition to be highly dispatchable, how would the
avoided cost determination reflect this value? What about minimum load, ramp

(-
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rate, startup costs, forced outage rate, plant location, or the developer's
experience and [*31] track record? Each of these factors is relevant to the
utility planning process but may be hard to quantify into actual, comparable
costs. In other words, these factors are valuable in the context of a rational
planning process, but very difficult to reduce to a specific dollar value.

Perhaps today's order would allow exclusion from the avoided cost
determination of potential sources of power that do not meet pre-established
criteria on these factors. For example, perhaps the avoided cost process could
exclude all units with projected forced outage rates exceeding ten percent. This
interpretation assumes, however, that each of these non-price factors can be
reduced to a specific threshold of acceptability and that the cheapest power
meeting each of these thresholds is the utility's appropriate "alternative
energy" under section 210(b) of PURPA. n4 That may not be a rational process.
For example, if the cheapest power barely meeting the pre-established criteria
is three cents/kWh and the next cheapest power costs a mill more but is far and
away better on the non-price factors, would a utility really choose the three
cent power? And did Congress really intend the avoided cost determination
[*32] to be driven by the cheapest, minimally acceptable piece of generation

on the market, instead of the balancing process inherent in rational planning?
I
do not think so.

- - = - - - - - =+ - - - - - - - -Footnotes- - - - - - - - =~ - - - - - - - - -
n4

16 U.5.C. § 824a-3(b) (1988).

- - -~ - - - - +=- - -+ - - - -End Footnotes- - - - - - - - - - - - - - - - -

As I indicated in my prior concurrence in this proceeding, this Commission
itself has acknowledged the need to consider non-price factors under PURPA. The
Commission has said that the terms and conditions for electricity production and
delivery cannot be described by a single facet of the sale such as price; that
Congress was aware that many attributes must be considered in determining the
value of purchases from QFs; and that there are severe drawbacks to focusing
solely on price in making an avoided cost determination because of the multiple
attributes of electricity. ns

- = - - - == - - - - - - - - - - -Footnotes- - - - - - - - - - - - = - - - - -

ns

Regulations Governing Bidding Programs, IV FERC Stats. and Regs. para. 32,455 at
p. 32,034, 32,040 (1988), terminated, 64 FERC para. €1,364 (1993).

- -End Footnotes- - - - - - = = - - - - - - - - -

[*33]

Cbviously, the wholesale competition FERC is encouraging is changing the way
we look at PURPA. Nevertheless, these issues warrant much fuller consideration
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and discussion than the appreoach the majority takes today. Until a few months
ago, FERC's approach to state processes under PURPA was hands off. Now, it is
hands on. But the state and utility planning processes are complex, and I am
convinced that our orders do not show that we appreciate this complexity.
Congress in 1378 chose to promote more efficient fuel use and greater reliance
on alternative energy. Before we adopt the view that may be implied in today's
crder, that price is the only relevant factor and that the cost of all
considerations must be quantifiable, we should initiate a generic rulemaking and
elicit input from all of the affected interests.

In the past week, the Commission has received two petitions for rulemakings
on PURPA-related issues, one from the Edison Electric Institute and the other
from the PURPA Reform Group. né 1 take no position today on whether those
petitions adequately define the appropriate scope of any rulemaking we may
conduct on PURPA, or on the merits of the positions advocated in those
petitions. [*34] But, I do concur in their fundamental premise that the time
has come for a broad-based rulemaking reevaluating PURPA in light of the
increased competition in the industry since PURPA was initially enacted, and
providing guidance to the states and utilities on how to implement PURPA's
requirements. PURPA is the law of the land. Unless and until Congress repeals
PURPA, this Commission will have to make these decisions, through either a
forward-looking rulemaking or after-the-fact reviews of state decisions already
made. I would strongly prefer the former instead of the latter.

- - - - - - = - - -« - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
ne6

Docket Nos. RM95-14-000 and RMS5-15-000.

- - -Bnd Footnotes- - - - - - - - - - - - - - - - -
William L. Massey

Commissioner
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In Re: Petition for determination that implementation of
contractual pricing mechanigm for energy payments to
qualifying facilities complies with Rule 25-17.0832, F.A.C.,
by Florida Power Corporation

DOCKET NO. 940771-EQ; ORDER NC. PSC-85-0210-FOF-EQ
Florida Public Service Commission
95 FPSC 2:263
February 15, 1995

PANEL:
[*1]

The following Commissioners participated in the disposition of this matter:
SUSAN F. CLARK, Chairman; J. TERRY DEASON; JOE GARCIA; JULIA L. JOHNSON; DIANE
K. KIESLING

OPINION:
ORDER GRANTING MOTIONS TO DISMISS

BACKGROUND

In 1951 and 1992, Florida Power Corporation (FPC) entered into eleven
negotiated cogeneration contracts with various cogenerators. Those contracts
provide approximately 735 megawatts (MW) out of approximately 1,045 MWs of
cogenerated capacity that FPC will have on its system by the end of 1995. The
negotiated contracts in question are between FPC and the following cogenerators:
Seminole Fertilizer, Lake Cogen Limited, Pasco Cogen Limited, Auburndale Power
Partners, Orlandc Cogen Limited, Ridge Generating Station, Dade County, Polk
Power Partners-Mulberry, Polk Power Partners-Royster, EcoPeat Avon Park, and CFR
Biogen.

The contracts all contain the following provision, section 9.1.2:

Except as otherwise provided in Section 9.1.1 hereof, for each billing month
beginning with the Contract In-Service Date, the QF will receive electric energy
payments based on the Firm Energy Cost calculated on an hour-by-hour basis as
follows: (i} the product of the average ([*2] monthly inventory chargeout
price of fuel burned at the Avoided Unit Fuel Reference Plant, the Fuel
Multiplier, and the Avoided Unit Heat Rate, plus the Avoided Unit Variable O&M,
if applicable, for each hour that the Company would have had a unit with these
characteristics operating; and (ii) during all other hours, the energy cost
shall be equal to the As-Available Energy Cost.

This provision establishes the method to determine when cogenerators are
entitled to receive firm energy payments or as-available energy payments under
the contract. The Commission reviewed the 11 negotiated contracts and found
them to be cost-effective for FPC's ratepayers under the criteria established in
Rules 25-17.082 and 25-17.0832(2), Florida Administrative Code. nl The
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information the Commission received at that time was based on simplified
assumptions to arrive at the estimated energy payments.

nl See Order No. 24099, issued February 12, 1991 in Docket No. 900917-EQ;
Order No. 24734, issued July 1, 1991 in Docket No. 510401-EQ; Order No. 24923,
issued August 19, 1991 in Docket No. 91054%-EQ; and Order No.
PSC-92-0129-FOF-EQ, issued March 31, 1992 in Docket No. S00383-EQ.

Recently, [*3] FPC states, it reviewed the operational status of the
avoided unit described in section 9.1.2 of the contracts during minimum load
conditions. FPC determined that the avoided unit would be scheduled off during
certain minimum load hours of the day. On July 18, 1994, FPC notified the
parties to the contracts that it would begin implementing section 9.1.2,
effective August 1, 1994. Prior to that time FPC had paid cogenerators firm
energy prices at all hours.

Three days later, on July 21, 1994, FPC filed a petition seeking our
declaratory statement that section 9.1.2 of its negotiated cogeneration
contracts is consistent with Rule 25-17.0832(4) (b), Florida Administrative Code.
Rules 25-17.0832(4) (a) and (b) provide:

(4) Avoided energy payments.

{a} For the purpose cf this rule, avoided energy costg associated with firm
energy sold to a utility by a qualifying facility pursuant to a utility's
standard offer contract shall commence with the in-service date of the avoided
unit specified in the contract. Prior to the in-service date of the avoided
unit, the qualifying facility may sell as-available energy to the utility
pursuant to Rule 25-17.0825(2) {(a).

(b} To the extent that the [*4] avoided unit would have been operated, had
that unit been installed, avoided energy costs associated with firm energy shall
be the energy cost of this unit. To the extent that the aveoided unit would not
have been operated, firm energy purchased from qualifying facilities shall ke
treated as as-available energy for the purposes of determining the megawatt
block size in Rule 25-17.0825 (2) (a).

Several cogenerators petitioned for leave to intervene and quéstioned whether
the declaratory statement was the appropriate procedure to resolve the issue.
In addition, in September 1994, OCL, Pasco, Lake, Metro-Dade County, and
Auburndale filed motions to dismiss on the grounds that we do not have
jurisdiction to consider FPC's petition. Also, subsequent to the filing of
FPC's petition, Pasco Cogen and Lake Cogen initiated lawsuits in the state
courts for breach of contract and declaratory judgment.

On November 1, 1994, FPC amended its petition and asked the Commission to
determine whether its implementation of section 9.1.2 is lawful under Section
366.051, Florida Statutes, and consistent with Rule 25-17.0832(4) (b), Florida
Administrative Code. FPC also reguested a formal evidentiary [*5]
proceeding. Thereafter the cogenerators filed additicnal motions to dismiss the
amended petition. |

On January 5, 1995, we heard coral argument on the moticns to dismiss filed in

this docket and the motions to dismisgs filed in two other dockets involving
cogeneration contracts. We have fully considered the merits of the motions to
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dismiss, and we find that they should be granted. Our reasons for this decision
are set out below.

DECISION

In 1978, Congress enacted the Public Utility Regulatory Policies Act {PURPA),
to develop ways to lessen the country's dependence on foreign oil and natural
gas. PURPA encourages the development of alternative power sources in the form
of cogeneration and small power production facilities. In developing PURPA,
Congress identified three major obstacles that hindered the development of a
strong cogeneration market. First, monopoly electric utilities resisted
purchasing power from other generation suppliers instead of building their own
generating units. Second, monopoly electric utilities could refuse to sell
needed backup power to cogenerators. Third, cogenerators and small power
producers could be subject to extensive, expensive federal [*6] and state
regulation as electric utilities.

PURPA contains several provisions designed to overcome these obstacles.
Section 210(a) directs the Federal Energy Regulatory Commission (FERC) to
promulgate rules to encourage the development of alternative sources of power,
including rules that require utilities to offer to buy power from and sell power
to qualifying cogeneration and small power production facilities (QFs). Section
210(b) directs FERC to set rates for the purchase of power from QFs that are
just and reasonable to the utility's ratepayers and in the public interest, not
discriminatory against QF's, and not in excess of the incremental cost to the
utility of alternative electric energy. Section 21i0({e)} directs FERC to adopt
rules exempting QFs from most state and federal utility regulation, and section
210(f) directs state regulatory authorities to implement FERC's rules.

FERC's regulations implementing PURPA require utilities to purchase QF power
at a price equal to the utility's full avoided cost, "the incremental costs to
the electric utility of electric energy or capacity or both which, but for the
purchase from the qualifying facility or qualifying facilities, such [*7]
utility would generate itself or purchase from another socurce."™ 18 C.F.R. s.
292,101({b) {6}. FERC's rules alsc contain a provigion that permits utilities and
QOFs to negotiate different provisions of purchased power agreements, including
price, as long as they are at or bhelow a utilities' avoided cost. 18 C.F.R. s.
292.301.

In compliance with PURPA, Section 366.051, Florida Statutes, provides that
Florida's electric utilities must purchase electricity offered for sale by QFs,
"in accordance with applicable law". The statute directs the Commission to
establish guidelines relating to the purchase of power or energy from QFs, and
it permits the Commission to set rates at which a public utility must purchase
that power or energy. The statute does not explicitly grant the Commission the
authority to resclve contract disputes between utilities and QFs.

The Commission's implementation of Section 366.051 i1s codified in Rules
25-17.080-25-17.091, Florida Administrative Code, "Utilities Obligations with
Regard to Cogenerators and Small Power Producers". The rules generally reflect
FERC's guidelines in their purpose and scope. They provide two ways for a
utility to purchase QF [*g] energy and capacity; by means of a standard offer
contract, or an individually negotiated power purchase contract. See Rules
25-17.082(1) and 25-17.0832. The two types of contracts are treated very
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differently in our rules. The rules require utilities to publish a standard
offer contract in their tariffs which we must approve and which must conform to
extensive guidelines regarding, for example, determination of avoided units,
pricing, cost-effectiveness for cost recovery, avoided energy payments,
interconnection, and insurance. Utilities must purchase firm energy and
capacity and as-available energy under standard offer contracts if a QF signs
the contract. A utility may not refuse to accept a standard offer contract
unless it petitions the Commission and provides justification for the refusal.
See Rule 25-17.0832(3} {4}, Florida Administrative Code.

In contrast, our rules are more limited in their treatment of negotiated
contracts. Rule 25-17.082(2}, Florida Administrative Code, simply encourages
utilities and QFs to negotiate contracts, and provides the criteria the
Commission will consider when it determines whether the contract is prudent for
cost recovery purposes. Rule [*2] 25-17.0834, "Settlement of Disputes in
Contract Negotiations", imposes an obligation to negotiate cogeneration
contracts in good faith, and provides that either party teo negotiations may
apply to the Commission for relief if the parties cannot agree on the rates,
terms and other conditions of the contract. The rule makes no provision for
resolution of a dispute once the contract has been executed and approved for
cost recovery.

We use certain standard offer contract rules as guidelines in determining the
cost-effectiveness of negotiated contracts for cost recovery purposes, but we
have not required any standard provisions to be included in negotiated
contracts. In Docket No. 910603-EQ, we specifically addressed the issue of
standard provisions for negotiated contracts. In that docket the cogenerators
urged us to prescribe certain standard provisions in negotiated contracts and
prohibit other provisions, like regulatory out clauses. In Order No. 25668,
issued February 3, 1992, we said:

We will not prescribe standard provisions in negotiated contracts, because
negotiated contracts are just that -- negotiated contracts. Standardized
provisions are not necessary in negotiated [*10] contracts, and they can
impair the negotiating process.

Rule 25-17.0834, Florida Administrative Code, provides a remedy toc QFs when a
utility does not negotiate in good faith. If a utility insists on an
unreasonable requirement, QFs are free to petition the Commission for relief.

Standardized terms in negotiated contracts could impair negotiating
flexibility to the detriment of the utility and the QF.

As Witness Dolan stated, "[e]ven if guidelines and standards at a given time
did reflect the parties' perceptions, guidelines and standards cannct be
modified easily or quickly in response to changes in conditions that bear on the
risks and benefits of the transaction". Standard terms that suit the needs of
some parties will not suit the needs of other QFs wishing to negotiate
contracts. Even in this docket, the QFs do not agree as to which terms should
be standardized. . . . It is clear from the differing opinions that negotiated
contracts should not contain standard provisions.

Order No. 25668, p. 7
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This rather lengthy discussion of the statutes and regulations demonstrates
that PURPA and FERC's regulations carve out a limited role for the states in the
[*11] regulation of the relationship between utilities and qualifying
facilities. States and their utility commissions are directed to encourage
cogeneration, provide a means by which cogenerators can sell power to utilities
under a state-controlled contract if they are unable to negotiate a power
purchase agreement, encourage the negotiation process, and review and approve
the terms of negotiated contracts for cost recovery from the utilities’
ratepayers. That limited role does not encompass continuing contrcl over the
fruits of the negotiation process once it has been successful and the contracts
have been approved. As Auburndale's attorney pointed out in oral argument,
PURPA and FERC's regulations are not designed to open the door to state
regulation of what would otherwise be a wholesale power transaction.

While the Commission controls the provisions of standard offer contracts, we
do not exercise similar control over the provisions of negotiated contracts. We
have interpreted the provisions of standard offer contracts on several
occasions, n2 but we have not interpreted the provisions of negotiated
contracts. See Docket No. B40438-EI, In Re: Petition of Tampa Electric Company
(*12] for Declaratory Statement Regarding Conserv Cogeneration Agreement,
Order No. 14207, issued March 31, 1985, where we refused to construe a paragraph
of the agreement that concerned renegotiation of contract terms. There we said
that while we could interpret our cogeneration rules and decide that the new
rules did not apply to preexisting contracts, matters of contractual
interpretation were properly left to the civil courts. Our Conserv decision,
while not controlling here, does lend support to the proposition that we have
limited cur involvement in negotiated contracts to the contract formation
procass and cost recovery review.

n2 In re: CFR Bio-Gen's Petition For Declaratory Statement Regarding the
Methodology to be used in its Standard Offer Cogeneration Contracts with Florida
Power Corporation, Order No, 24338, issued April 9, 1991, Docket No. 900877-EI;
In re: Complaint by CFR Bio-Gen against Florida Power Corporation for alleged
viclation of standard offer contract, and request for determination of
substantial interest, Order No. 24729, issued July 1, 1991, Docket No.
900383-EQ; In re: Petition of Timber Energy Resources, Inc. for a declaratory
statement regarding upward modification of committed capacity amount by
cogenerators, Order No. 21585, issued July 19, 1989, Docket No. 88%0453-EQ; In
re: Petition for Declaratory Statement by Wheelabrator North Broward, Inc.,
Order No. 23110, issued June 25, 1990, Docket No. 900277-EQ. [*#13]

The weight of authority from other states that have addressed similar issues
supports this position. See, eg. Afton Energy, Inc v. Idaho Power Co., 729 P.2d4
400 (Id. 1986); Bates Fabrics, Inc. v. PUC, 447 A.2d 1211 (ME. 19%2); Barasch v.
Pennsylvania Public Utility Commission, 546 A.2d 1256, reargument denied, 550
A.2d 257 (1988); Erie Associates - Petition for a Declaratory Ruling that Its
Power Purchase Contract with New York State Electric & Gas Corporation Remains
in Effect, Case 92-E-0032, N.Y. PUC LEXIS 52 (March 4, 1992); Freehold
Cogeneration Associates v. Board of Regulatory Commissioners of the State of New
Jersey, 1995 WL 4897 (3rd Cir. (N.J. 1895); Fulton Cogeneration Associates v.
Niagara Mohawk Power Corporation, Case No. 92-CV-14112 (N.D.N.Y. 19593).

The facts vary in these cases, but the general consensus appears to be that
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under federal and state regqulation of the relationship between utilities and
cogenerators, state commissions should not generally resclve contractual
digputes over the interpretation of negotiated power purchase agreements once
they have been established and approved for cost recovery,

In afton, supra., Idaho Power [*14] Company {Idaho Power) and Afton
Energy, Inc. (Afton}) had negotiated a power purchase agreement that included two
payment options for the purchase of firm energy and capacity. The options were
conditioned on the Idaho Supreme Court's determination whether the Idaho
commission had authority to order Idaho Power to negotiate an agreement with
Afton or dictate terms and conditions of the agreement. When the Supreme Court
made its decision, Idaho Power petitioned the Commission to declare that the
lesser payment opticn would be in effect. The Commission dismissed the i
petition, holding that the petition was a regquest for an interpretation of the
contract and that the district court was the proper forum to interpret
contracts. The Idaho Supreme Court upheld the Commission's decision.

In Erie Associates, supra., the New York Public Service Commission was asked
by the cogenerator to declare that its negotiated purchased power agreement was
still in effect even though the utility had cancelled the contract because the
cogenerator had failed to post a deposit on time. The Commission stated, at
page 127:

Erie's petition will not be granted. Jurisdiction under the Public Utility
Regulatory [*15] Policies Act of 1978 (PURPA) is generally limited to
supervision of the contract formation process. Once a binding contract is
finalized, however, that jurisdiction is usually at an end.

We will not generally arbitrate disputes between utilities and developers
over the meaning of contract terms, because such questions do not involve our
authority, under PURPA and PSL at 66-¢, to order utilities to enter into
contracts. Requests to arbitrate disputes are simply beyond our jurisdiction,
in most cases.

. .+ . Erie has not justified a departure from the policy of declining to
decide breach of contract gquestions, or identified a source for the authority to
exercise jurisdiction over such issues.

FPC has asked us to determine if its implementation of the pricing provision
is lawful and consistent with Commission Rule 25-17.0832(4), Florida
2dministrative Code. We believe that FPC's request is really a request to
interpret the meaning of the contract term. FPC is not asking us to interpret
the rule. It is asking us to decide that its interpretation of the contract's
pricing provision is correct. We believe that endeavor would be inconsistent
with the intent of PURPA to [*186] limit our involvement in negotiated
contracts once they have been established. Furthermore, we agree with the
cogenerators that the pricing methodology outlined in Rule 25-17.0832(4),
Florida Administrative Code, is intended to apply to standard offer contracts,
not negotiated contracts. We have clearly said that we would not require any
standard provisions, pricing or otherwise, for negotiated contracts. Therefore,
whether FPC's implementation of the pricing provision is consistent with the
rule is really irrelevant to the parties' dispute over the meaning of the
negotiated provision. In this case, we will defer to the courts to resolve that
dispute. We note however, that courts have the discretiocn to refer matters to
us for consideration to maintain uniformity and to bring the Commission's
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specialized expertise to bear upon the issues at hand.

We disagree with FPC's proposition that when the Commission issues an order
approving negotiated cogeneration contracts for cost recovery, the contractsg
themselves become an order of the Commission that we have continuing
jurisdiction to interpret. It is true that the Supreme Court has determined
that territorial agreements merge into [*17] Commission orders approving
them, but territorial agreements are not valid commercial purchased power
contracts. They are otherwise unlawful, anticompetitive agreements that have no
validity under the law until we approve them. Furthermore, territorial
agreements involve the provision of retail electric service over which we have
exclusive and preemptive authority. As explained above, we do not enjoy such
authority over QFs or their negotiated power purchase contracts.

Under certain circumstances we will exercise continuing regulatory
supervision over power purchases made pursuant to negotiated contracts. We have
made it clear that we will not revisit our cost recovery determinations absent a
showing of fraud, misrepresentation or mistake; n3 but if it is determined that
any of those facts existed when we approved a contract for cost recovery, we
will review our initial decision. That power has been clearly recognized by the
parties through the "regulatory out" provisions of those contracts. We do not
think, however, that the regqulatory out provisions of negotiated contracts
somehow confer continuing responsibility or authority to resolve contract

interpretation disputes. [*18] Our authority derives from the statutes.
United Telephone Company v. Public Service Commission, 496 So.2d 116 (Fla.
1986). It cannot be conferred or inferred from the provisions of a contract.

n3 See Docket No. 910603-EQ, In Re: Implementation of Rules 25-17.080 through
25-17.091, Florida Administrative Code, Order No. 25668, issued February 3,
1852,

For these reasons we find that the motions to dismiss should be granted.
FPC's petition fails to set forth any claim that the Commission should resolve.
We defer to the courts to answer the gquestion of contract interpretation raised
in this case. Thug, FPC's petition is dismissed.

It is therefore

ORDERED by the Florida Public Service Commission that the Motions to Dismiss
filed by Lake Cogen Limited, Pasco Cogen Limited, Auburndale Power Partners,
Orlando Cogen Limited, and Metro Dade County/Montenay are granted. Florida
Power Corporation's Petition is dismissed. It is further

ORDERED that this docket is hereby closed.

By ORDER of the Florida Public Service Commission, this 15th day of February,
1995.

9
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4TH CASE of Level 1 printed in FULL format.

In Re: Petition for resolution of a cogeneration contract
dispute with Orlando Cogen Limited, L.P., by Florida Power
Corporation

DOCKET NO. 940357-EQ; ORDER NO. PSC-95-0205-FOF-EQ
Florida Public Service Commission
95 FPSC 2:257
February 15, 1995

PANEL:
[*1]

The following Commissioners participated in the disposition of this matter:
SUSAN F. CLARK, Chairman; J. TERRY DEASON; JOE GARCIA; JULIA L. JOHNSON; DIANE
K. KIESLING

OPINION:
ORDER GRANTING MOTION TO DISMISSBACKGROUND

On April 7, 1994, Florida Power Corporation filed its petition seeking
resclution of a cegeneration contract dispute with Orlando Cogen Limited, L.P.
{ocL) . The dispute involves the Negotiated Contract for the Purchase of Firm
Capacity and Energy from a Qualifying Facility (contract) executed by FPC and
OCL on March 31, 19291. We approved the contract for cost recovery in Order No.
24734, issued July 1, 1991.

Under Section 3.3 of the contract, the ability of OCL, the cogenerator, to
deliver its committed capacity to FPC "shall not be encumbered by interruptions
in its fuel supply." FPC alleges that section 3.3 requires OCL to maintain a
back-up fuel supply and OCL has not complied with that requirement. OCL denies
that back-up fuel is required, and has filed a lawsult against FPC in District
Court for the Middle District of Florida for breach of contract and antitrust
viclations. OCL's complaint was filed in federal court prior to the filing of
the petition [*2] by FPC in this docket.

OCL also filed a Motion to Dismiss FPL's petition on the grounds that the
Commission does not have jurisdiction to resolve contract disputes between
utilities and cogenerators. On January 5, 1985, we held oral argument on OCL's
motion to dismigss and on the motions to dismiss _filed in two other dockets
involving cogeneration contracts. We have fully considered the merits of OCL's
motion, and we find that it should be granted. Our reasons for this decision
are set out below.

DECISION
In 1978, Congress enacted the Public Utility Regulatory Policies Act (PURPA),
to develop ways to lessen the country’'s dependence on foreign oil and natural

gas. PURPA encourages the develcopment of alternative power sources in the form
of cogeneration and small power production facilities. In develcoping PURPA,
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Congress identified three major obstacles that hindered the development of a
strong cogeneration market. First, monopoly electric utilities resisted
purchasing power from other generation suppliers instead of building their own
generating units. Second, monopoly electric utilities could refuse to sell
needed backup power to cogenerators. Third, cogenerators [*3) and small
power producers could be subject to extensive, expensive federal and state
regulation as electric utilities.

PURPA contains several provisions designed to overcome these obstacles.
Section 210(a) directs the Federal Energy Regulatory Commission (FERC) to
promulgate rules to encourage the development of alternative scurces of power,
including rules that require utilities to offer to buy power from and sell power
to qualifying cogeneration and small power production facilities (QFs). Section
210(b) directs FERC to set rates for the purchase of power from QFs that are
just and reasocnable to the utility's ratepayers and in the public interest, not
discriminatory against QFs, and not in excess of the incremental cost to the
utility of alternative electric energy. Section 210(e)} directs FERC to adopt
rules exempting QFs from most state and federal utility regulation, and section
210(f) directs state regulatory authorities to implement FERC's rules.

FERC's regulations implementing PURPA regquire utilities to purchase QF power
at a price equal to the utility's full avoided cost, "the incremental costs to
the electric utility of electric energy or capacity or both which, but [*4]
for the purchase from the qualifying facility or qualifying facilities, such
utility would generate itself or purchase from another source." 18 C.F.R.s.
292.101(b) (6). FERC's rules also contain a provision that permits utilities and
QFs to negotiate different provisions of purchased power agreements, including
price, as long as they are at or below a utilities' avoided cost. 18 C.F.R.s.
292.301.

In compliance with PURPA, Section 366.051, Florida Statutes, provides that
Florida's electric utilities must purchase electricity offered for sale by QFs,
"in accordance with applicable law". The statute directs the Commission to
establish guidelines relating to the purchase of power or energy from QFs, and
it permits the Commission to set rates at which a public utility must purchasge
that power or energy. The statute does not explicitly grant the Commission the
authority to resolve contract disputes between utilities and QFs.

The Commission's implementation of Section 366.051 is codified in Rules
25-17.080-25-17.091, Florida Administrative Code, "Utilities Obligations with
Regard to Cogenerators and Small Power Producers". The rules generally reflect
FERC's guidelines in their purpose [*5] and scope., They provide two ways for
a utility to purchase QF energy and capacity; by means of a standard offer
contract, or an individually negotiated power purchase contract. See Rules
25-17.082(1) and 2%-17.0832. The two types of contracts are treated very
differently in our rules. The rules regquire utilities to publish a standard
offer contract in their tariffs which we must approve and which must conform to
extensive guidelines regarding, for example, determination of avoided units,
pricing, cost-effectiveness for cost recovery, avoided energy payments,
interconnection, and insurance. Utilities must purchase firm energy and
capacity and as-available energy under standard offer contracts if a QF signs
the contract. A utility may not refugse to accept a standard offer contract
unless it petitions the Commission and provides justification for the refusal.
See Rule 25-17.0832(3) (d), Florida Administrative Code.
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In contrast, our rules are more limited in their treatment of negotiated
contracts. Rule 25-17.082(2), Florida Administrative Code, simply encourages
utilities and QFs to negotiate contracts, and provides the criteria the
Commission will consider when it [*6] determines whether the contract is
prudent for cost recovery purposes. Rule 25-17.0834, "Settlement of Disputes in
Contract Negotiations", imposes an obligation to negotiate cogeneration
contracts in good faith, and provides that either party to negotiations may
apply to the Commission for relief if the parties cannot agree on the rates,
terms and other conditions of the contract. The rule makes no provision for
resolution of a dispute once the contract has been executed and approved for
cost recovery.

We use certain standard offer contract rules as guidelines in determining the
cost-effectiveness of negotiated contracts for cost recovery purposes, but we
have not required any standard provisions to be included in negotiated
contracts. In Docket No. 910603-EQ, we specifically addressed the issue of
standard provisions for negotiated contracts. In that docket the cogenerators
urged us to prescribe certain standard provisions in negotiated contracts and
prohibit other provisions, like regulatory out clauses. In Order No.25668,
issued February 3, 1932, we said:

We will not prescribe standard provisions in negotiated contracts, because
negotiated contracts are just that -- negotiated [*7] contracts.
Standardized provisions are not necessary in negotiated contracts, and they can
impair the negotiating process.

Rule 25-17.0834, Florida Administrative Code, provides a remedy to QFs when a
utility does not negotiate in good faith. If a utility insists on an
unreasonable requirement, QFs are free to petition the Commission for relief.

Standardized terms in negotiated contracts could impair negotiating
flexibility to the detriment of the utility and the QF. As Witness Dolan
stated, "[e]lven if guidelines and standards at a given time did reflect the
parties' perceptions, guidelines and standards cannot be modified easily or
quickly in response to changes in conditions that bear on the risks and benefits
of the transaction". Standard terms that suit the needs of some parties will
not suit the needs of other QFs wishing to negotiate contracts. Even in this
docket, the QFs do not agree as to which terms should be standardized. . . . It
is clear from the differing opinions that negotiated contracts should not
contain standard provisions.

Order No. 25668, p. 7

This rather lengthy discussion of the statutes and regulations demonstrates
that PURPA and FERC's [*8] regulations carve out a limited role for the
states in the regulation of the relationship between utilities and gqualifying
facilities. States and their utility commissions are directed to encourage
cogeneration, provide a means by which cogenerators can sell power to utilities
under a state-controlled contract if they are unable to negotiate a power
purchase agreement, encourage the negotiation process, and review and approve
the terms of negotiated contracts for cost recovery from the utilities’
ratepayers. That limited role does not encompass continuing control over the
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fruits of the negotiation process once it has been successful and the contracts
have been approved. As one attorney pointed out in oral argument, PURPA and
FERC's regulations are not designed to open the door to state regulation of what
would otherwise be a wholesale power transaction.

While the Commission controls the provisions of standard offer contracts, we
do not exercise similar control over the provisions of negotiated contracts. We
have interpreted the provisions of standard offer contracts on several
occasions, nl but we have not interpreted the provisions of negotiated
contracts. See Docket [¥*9) No. 840438-EI, In Re: Petition of Tampa Electric
Company for Declaratory Statement Regarding Comserv Cogeneration Agreement,
Order No. 14207, issued March 31, 1985, where we refused to construe a paragraph
of the agreement that concerned renegotiation of contract terms. There we said
that while we could interpret our cogeneration rules and decide that the new
rules did not apply to preexisting contracts, matters of contractual
interpretation were properly left to the civil courts. Our Conserv decision,
while not controlling here, does lend support to the proposition that we have
limited our involvement in negotiated contracts to the contract formation
process and cost recovery review.

nl In re: CFR Bio-Gen's Petition For Declaratory Statement Regarding the
Methodology to be used in its Standard Offer Cogeneration Contracts with Florida
Power Corporation, Order No. 24338, issued April 9, 1991, Docket No. 900877-EI;
In re: Complaint by CFR Bio-Gen against Florida Power Corporation for alleged
violation of standard offer contract, and request for determination of
substantial interest, Order No. 24729, issued July 1, 1891, Docket No.
900383-EQ; In re: Petition of Timber Energy Resources, Inc. for a declaratory
gtatement regarding upward modification of committed capacity amount by
cogenerators, Order No. 21585, issued July 19, 1989, Docket No. 88S50453-EQ; In
re: Petition for Declaratory Statement by Wheelabrator North Broward, Inc.,
Order No. 23110, issued June 25, 1990, Docket No. 900277-EQ. [*10]

The weight of authority from other states that have addressed similar issues
supports this position. See, eg. Afton Energy, Inc v. Idaho Power Co., 729 P.2d
400 (Id. 1988); Bates Fabrics, Inc. v. PUC, 447 A.2d 1211 (ME. 1992); Barasch v.
Pennsylvania Public Utility Commission, 546 A.2d 1296, reargument denied, 550
A.2d 257 (1988); Erie Associates - Petition for a Declaratory Ruling that Its
Power Purchase Contract with New York State Electric & Gas Corporation Remains
in Effect, Case 92-E-0032, N.Y. PUC LEXIS 52 {March 4, 1992); Freehold
Cogeneration Associates v. Board of Regulatory Commissicners of the State of New
Jersey, 1995 WL 4897 (3rd Cir. (N.J. 1995); Fulton Cogeneration Associates v.
Niagara Mohawk Power Corporation, Case No. 92-CV-14112 (N.D.N.Y. 1393).

The facts wvary in these cases, but the general consensus appears to be that
under federal and state regulation of the relationship between utilities and
cogenerators, state commissions should not generally resolve contractual
disputes over the interpretation of negotiated power purchase agreements once
they have been established and approved for cost recovery.

In Afton, supra., [*11] Idaho Power Company (Idaho Power) and Afton
Energy, Inc. (Afton) had negotiated a power purchase agreement that included two
payment options for the purchase of firm energy and capacity. The options were
conditioned on the Idaho Supreme Court's determination whether the Idaho
commission had authority to order Idaho Power to negotiate an agreement with
Afton or dictate terms and conditions of the agreement. When the Supreme Court
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made its decision, Idaho Power petitioned the Commission to declare that the
lesser payment option would be in effect. The Commission dismissed the
petition, holding that the petition was a request for an interpretation of the
contract and that the district court was the proper forum to interpret
contracts. The Idaho Supreme Court upheld the Commission's decision.

In Erie Associates, supra., the New York Public Service Commission was asked
by the ceogenerator to declare that its negotiated purchased power agreement was
still in effect even though the utility had cancelled the contract because the
cogenerator had failed to post a deposit on time. The Commission stated, at
page 127:

Erie's petition will not be granted. Jurisdiction under the Public [*12]
Utility Regulatory Policies Act of 1978 (PURPA) is generally limited to
supervision of the contract formation process. Once a binding contract is
finalized, however, that jurisdiction is usually at an end.

We will not generally arbitrate disputes between utilities and developers
over the meaning of contract terms, because such questions do not involve our
authority, under PURPA and PSL at 66-¢, to order utilities to enter into
contracts. Requests to arbitrate disputes are simply beyond our jurisdiction,
in most cases.

. Erie has not justified a departure from the policy of declining to
decide breach of contract questions, or identified a source for the authority to
exergise jurisdiction over such issues.

We disagree with FPC's proposition that when we issue an order approving
negotiated cogeneration contracts for cost recovery, the contracts themselves
become an order of the Commission that we have continuing jurisdiction to
interpret. It is true that the Supreme Court has determined that territorial
agreements merge into Commission orders approving them, but territorial
agreements are not valid commercial purchased power contracts. They are
otherwise unlawful, anticompetitive [*13] agreements that have no validity
under the law until we approve them. Furthermore, territorial agreements
involve the provision of retail electric service over which we have exclusive
and preemptive authority. As explained above, we do not enjoy such authority
over QFs or their negotiated power purchase contracts.

Under certain circumstances we will exercise continuing regulatory
supervision over power purchases made pursuant to negotiated contracts. We have
made it clear that we will not revisit our cost recovery determinations absent a
showing of fraud, misrepresentation or mistake; n2 but if it is determined that
any of those facts existed when we approved a contract for cost recovery, we
will review our initial decision. That power has been clearly recognized by the
parties through the "regulatory out" provisions of those contracts. We deo not
think, however, that the regulatory out provisions of negotiated contracts
somehow confer continuing responsibility or authority to resolve contract
interpretation disputes. Our authority derives from the statutes. United
Telephone Company v. Public Service Commission, 496 So.2d 116 (Fla. 198s6). It
cannot be conferred [*14] or inferred from the provisiocns of a contract.

n2 See Docket No. 910603-EQ, In Re: Implementation of Rules 25-17.080 through
25-17.091, Florida Administrative Code, Order No. 25668, issued February 3,
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19s2,

Nor does our responsibility to ensure the reliability of Florida's electric
grid impose a responsibility to interpret the backup fuel provisien of this
contract. Even if we determined that Orlando Cogen had not complied with the
provisions of the contract, we would not have the authority to order the
cogenerator to perform. When we approved this contract for cost recovery
purpcses, we determined that FPC's ratepayers would be protected in the event
the cogenerator defaulted. any further remedy for breach of the contract itself
lies with the court. We note, however, that courts have the discretion to refer
matters to us for consideration to maintain uniformity and to bring the
Commigsion’'s special expertise to bear upon the issues at hand.

For these reasons we find that the motion to dismiss ghould be granted.
FPC's petition fails to set forth any claim that the Commission should resolve.
We defer to the courtgs to reseclve this contract dispute. Thus, FPC's petiticn
[*15] is dismissed.

It is therefore

ORDERED by the Florida Public Service Cowmission that the Motion to Dismiss
filed by Orlandc Cogen Limited is granted. Florida Power Corporation's Petition
is dismissed. It is further

ORDERED that this docket is hereby closed.

By ORDER of the Florida Public Service Commission, this 15th day of February,
1985.
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SEFORE THE FLCRIDA PUBLIC SERVICE CCMMISSION

In re: Peticion for Declaratory ) DOCKET NO. 3%43771i-2¢
Statsment regarding app.icaticn of )
Rule 25-17.0832, F.A.C., te cert in) FILED Novnmberfzawﬁ199é
negotiated contracts Icr purchase ) =
oL firm capacity and energy by ) // P ’
Florida rower Corperaticn ) tﬁ,b'

)

4 m
i . K
(I
ORLANDO CCGEN LIMITED’S MOTION Yoo 7 L
TO DISMISS FPC’S AMENDED PETITION \

Crlando Cogen Limizad, L.P. ("OCL"),! through

counsel, moves to dismiss the Amended Pecition £iled on October 31

re)

'_l

394, by Florida Power Ccrporation ("FPC") in this docket cn the

[}

ollowing grounds:

1. In ics amended petition, FPC requests the Florida Public
Service Commission ("Commission") to interpret paragraph $.1.2 of
cthe negotiated contract between OCL and FPC. The applicable
federal and state statutory schemes give the Commissicn cnly the
limited authority delegated to the states by PURPA, which dces ﬁot
extend to issues and disputes over contract interpretation and
related allegaticns of contractual br=ach. Those matters are
within the exclusive jurisdiction of a court cf law.

2. FPC has failed to demonstrate that it is entitlad to
pursue this action pursuant to section 120.57, Flerida Statzuteas,

and rule 25-22.036(7), Fiorida Administrative Ccde. FPC’'s amendsd

- OCL’'s petiticn to intervene was grancted in Oxrder Nc.
PSC-94-1407-PCO-EQ.




petition £fails to ei:ther allsge cr demonstrats the sudstantial
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is a threshold raguirsment for standing undexr section 120.37 which
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3. Though FPC allages in its amended petition tha:t i e

to "convert" its declaratory statsment petiticn to an acjudlicac

0

h

r

Al

proceading under 120.57, FPC makes the same allegaticns and seeks

the same reliz2f as it did in its original declaratorv statamenc

pecition Thus, notwithstanding its changed label, FPC’'s amended
petiticn remains an inappropriate request for declaratcry
statement. Pursuant to section 120.565, Flprida Stcatutes, the

authority of the Commission to issue a declaratory statement is
limited to specific matters: the applicability of a statute, rule
or order. FPC’'s amended petition instead gtill ianvolves the

construction of the terms of a contract. As FPC has conceded, the

cr

0]

declaratcion FPC seeks does not apply to the petitioner in i

-
r

particular cirqumstances only, as required by statute and rule;
would impermissibly affect 11 cogenerators who signed contracts
having the same contractual provision that is the subject cf FPC’'s
petition.

1. FPC’'s

declaratory statement disguised as an amended

petition is impermissible because existing litigation in a judicial

forum will resolve the issue presented in the amended ceritic

e}

The bases for OCL’'s motion to dismiss are develcped in the

following supporting memorandum.
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oo Marcn 1Fz2L, F2C and CCL negerliaTad anc 2xsScoutad 2 sowsy
ourchase contract. The prices IZor capacizy and snergy wers basad
orn the <capital and operating cosc that FPC could aveid by

cecniracting o purchase pcwer from OCL {and cther QFs) instzad of
building and cperating a 450 MW pulverized coal uniz that FPC would
nave otherwise needed to meet its systam raguirsments, The
Commission found that the negetiatad contract met its criteria
governing <ost recovery in Order No. 24734, Tcckat No. 910401-=Q,
dated July 1, 1991. )

OCL financed and constructed a cogeneraticn unit atc a cost of
$86 million. OCL began delivering firm capacity and energy to F2C
under the ccntract in September 1993. By let:ter dated October 1i,
1933, FPC claimed that che contract reguired OCL to install a
backup fuel system, and declar=sd OCL to be in default. On March
11, 1824, OCL filad suit asgainst FPC in the Unitad States Districc
Court for the Middle District of Florida.® 1In that suit, which is
oresently pending, OCL alleges that FPC has breached the contract

- ~

iled a counterclaim

rh

and has violated antitrust statutes.? F2C
against OCL and others. Commencing in April 1594, FPC began
withhelding more than $300,000 per month £rom OCL’'s capacity

payments.

2 Qriando CeoGen (1), ne. ar al v, Florida Dower

Corporaticn, Case No. 94-303- CIV QRL-18.

: OCL has amended its ccmplaint cto allege, inter alia,
addizicnal damages associated with FPC’'s r=cent braacn of 9.1.2 of
the contract.
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Cn July 18, 1294, #2C infcrmed OCL that FPC inctended o Zegin

zaving CCL lsss Isr anmergy ZJux¥ing Cs2rIialn curs. F2C basel L:Is
intenc on F2C’'s unilateral agplizaticn of a pricing methcdology
that diffsred markedly from the one that zad been employved by the
parciss at the time F2C submitted the contract fcr approval by the
Commission and thereaftar to price snergy that OCL delivers to FBC
under the contract. Cn August 1, 1994, CCL notified FPC that ic

wcould rsgard FPC's announced pricing deparzure as a breach of FPC’'s
cbligations to CCL under the negotiated contract and would hold F2C
accountablz for all related damages.
On July 21, 1554, FPC £filed a petition for declaratory
statement in which it sought
a declaraticn that its rsliance on the pricing
mechanism specified in Section 9.1.2 of the
negotiated contracts for the purchase of firm
capacity and energy freom certain qualifying
facilities (the Negotiated Contracts) to
determine the periods when as-available enerqgy
payments are to be substituted for firm energy
payments, ccmplies with Rule 25-17.0832(4) (b),
F.A.C., and the orders of this Commission
approving the negotiated contracts.
FPC Petition for Declafatory Statement at 1.
On September 2, 1994, OCL filed a motion to dismiss FPC’s
petition'* on the grounds that interpretation of a contractual

orovision was a matter for the courts, not the Commission, and that

FPC had not met the requirements necessary £fcr issuance oI a
declaratory statement.
N Pasco Cogen, Laks Cogen, and Dade County also filed

mocions to dismiss.

1



Commissicn. 3Scafl raccommendad that Zhne Jommissicn declina 2o isszus
the reguested declaratory statement because it did nct zomply with
the ©preresquisites for issuance of such 1rzlis?f. Staii’'s
recommendation was to be voted upcn by the Commissicn con Cctcober
18. The item was defsrrad at FPC’'s reguest.

On October 31, FPC filed an "Amended Petition" that is the
subject of this motion.® In the motion, FPC seeks the same relia?

it sought in its initial petition for declaracory stacament.

Basis for Dismissal

H

FPC’'s amended vetition asks the Commission t2 resclwva 3
conctractual dispute cover which it has no durisdic-ion.

a. The amended petition requests the Commissicn to intercrear

a disvuted provision of a negotiated concract tetween OCL
and FDC.

FPC’'s amended petition involves a contract dispute in a second
pcor disguise. The negotiated contract between QCL and FPC
established two energy prices, each of which governs pavments undef
certain conditions. With respect to those hours during which FPC
would have operated the avoided coal unit upon which the contracc
is based, the contract specifies that FPC must pay OCL an energy
rate which mirrors -- but does not exceed -- the costs that FPC
would have incurred when cperating the avoided unit. Wizh respec:

to energy delivered during those hours in which the avoided uni:

3 As will be demonstrated, despice some fancii:]
FPC’'s new pl=ading does not overcome the problems whizh
zo recommend dismissal cf the first petition.
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agpiicazicn oI F2C's as-avalilable eanergy

b 1

To identify the hours during which FPC wcoculd have cperated th

o3

avoided unit, it is necessary to know how the avcided unit would

have intsracted with the units on FPC’s systam to meet the demand

98

the period ia guesticn. Such determinations can be verifie
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{after the fact) with the aid of a computer model designed to
simulats how FPC would "dispatch" (vary the ocutpuf o) the units con
its system te satisiy the lcad conditions during a certain period
of time had the avoided unit been built. These "dispatch
decisions" are based on information about the units (including, for
purposes of the pricing exercise, the avoided unit! that is £fa=d
into the computer. The computer utilizes this data to identify the
appropriate combination and operating level of resources which
would have been employed to meet the given load conditions for the
time periocd being analyzed. As in any computerized analysis, the
resulcs are driven by the assumptions employed and by the values
assigned to a number c¢f variables which are 3inputs to the
computer’s calculations of production costs.

In the real world of day-to-day operations, FPC instructs its
dispatch computer to schedule operation of the generating units
ecconomically on the basis of relative unirc fuel costs, heat rates,
and certain unit-specific physical operating characteristics and
constraints. The latter information enablss the comput=r to taks
intc account differences in the units’ abilities to decresase or

incresase their outzut 1in response to changes in locad, minimum
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Paragraph 2.1.2 of the negotiazed contracs statzsas:
= b~ = b

IxXcept as otherwise provided in s
nereof, Zor each b--_;ng menth be
the Contract In-Service Iate, the (F

receive electric ene“jv cayments based upcn
the Firm Energy Cost calculated ¢n an hour-by-
hour basis as follows: (i) the product cI the
average monthly inventory chargeout Tri

th

fuel burned at the Avoided Unit Tuel Refarence
Plant, the Fuel Multiplier, and the Avoided
Unit Heat Rate, plus the Avoided Unit Variabls
o & M, if aoo;ﬂcable, for sach hour chat the
Company would have had a uniz with thess
characteristics coperating; and (ii) during all
other hours, the energy cost shall be sgual :o

the As-Available Enercy Cosc.

On July 18, 1994 FPC notified OCL (and cther QFs having
contracts based cn the same avoided unit) that FPC intended o
begin identifying the hours during which the avoided unic weould
have run by incorporating as "dispatch criteria" the =lsments of
the pricing equation (and gnlv those elements) identified in
paragraph 9.1.2 of the negotiated contract. While in actual
practice FPC does not dispatch its own units on the basis of
variable O&M costs, it proposed to also utilize variable Q&M as one
of the criteria for determining dispatch when it simulates the
hypcthetical system that includes the avoided uni: for purposes of
contract energy pricing.

Iin real practice FPC takes unit-svecific constraints and
operating characteristics into account when identifying the mesc

economical mix of generation resources that is technically and
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onl oy S 3 75,9 . 1 s = = 3 = d
pracctically Zzasible for actual cperations. Howevaer, ICr DrLILNL
gurpcses, r2C proecsed o pericrm simu-atlizns r2.xf32C TS Tne

avoided coal unit that ignore che fact that the avolded unit wculd
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l2ss instantanecus start-ups and shutdewns. F2C justi
discrepancy on the pasis that such physical operating parametsrs
ars not explicitly mentioned in paragraph $.1.2. IPC nctiiied OCL

and other QFs that, Dbpased on the results of simulatin shd
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artificially nimble, "contractually defined” pulv
-- made capable on paper of instantaneous starts and stops by its
hypothetical release from the shackles of real world considerations

-- FPC had determined that the avoided unit would be completcely

ramocved from service a majority of the time.®

FpC's new methodology contradicts its pravious rapresentations
and conduct. In submiccing OCL’s contract to the Commissicn for
cost recovery purpcoses, FPC projected energy payments under 9.1.2
zhat assumed the avoided unit would run 24 hours a day. Ses FPC
Petition for Approval of Contracts, Attachment H, Docket No.

$10401-FEQ, attached hereto as Exhibit A.

3 Based on FPC’'s new projections, use of the new pricing
methodelogy indicates that FPC would determine the avoided unit co
ze "turned off* as many as 24 hours on some days, including nours
during FPC’'s on-peak pericds. Vet, as the resuit of a serarate
attcampt to "reinterprat" the contract, FPC progcses to penalize OCL
(for purposes of calculating capacity payments) in the svent OCL
does not operate its unit during on-peak hours even if OCL would
raceive only the as-available energy price for doing so under FPC's
attempted new thecry.



cost. Thereafter, Ifrom incepticon of snergy rayments in Septamber
1393 until August 1%%4, FPC assumed that the avoided uni:c would
nave operated 1900% of the cime, when calculating payments Zcr
enargy tc CCL under paragraph $.1.2.

The purpose of FPC’'s amended petition is identical =g the
purpcse ©f its original gpetition for declaratory statament. It
asks the Commission to ruls that FPC’'s fantasy cecal unit, and not
the real world unit avoided by the concract, forms the negetiated
basis for determining the hours during which F?2C would have
operated the 450 MW pulverized coal unit which OCL’s contract (and
others) displaced. FPC wants the Commission to agree with FPC that
in paragraph 9.1.2 the parties negotiated the scle criteria for
identifying the operational status of the avoided unit: criteria
that differ from those associated with its actual dispatch
metihodology and that differ from the characteristics of the unit
that FPC would have added to its system but for the availability of
QF power. By its petition, FDPC clearly is asking the Commission to
construe and interpret paragraph 9.1.2 ¢f the negotiated contract -
- the subject of a vigorous dispute between FPC and OCL (and cother
QFs) .

The fact that the amencded (and the original) petition inveolve

a dispute over the interprstation of paragraph 9.1.2 between CCL

‘11

and FPC 1is not altered »y FPC's amended prasentation nor its

953



addizicon of self-serving extensive quotaticons Irom the cocgenerstior

-

rule proceeding. Throughout Its gpetizion,
prizing methodclogy as chough it has alrsacdv been wvalidly
2stapiisned as the indisputable contractual pricing mechanism. The

claim in FPC’s amended petition begs spectacularly the guestion oI

1

1

interprstation that is raised. FPC’s amended getition impliss thac
there is no doubt that FPC's new methodelogy constitutas the
mechanism to which the parties agreed when they nego:iated the
contractc. Yet, if there were no dispute over that issue -- i3I, in
other words, that.was the only possible intarpretation -- zhexrs
would be no reason to attempt to seek a mid-course "confirmation."’

The £fact of competing interpretaticns is also seen in the
differences between the methodology that has been smploved by the

parties inciuding FEC to date, on the one hand, and the methcdoleogy

that FPC wants to implement unilaterally on a prosgective basis, on

the other.

A vigorcus dispute exists between OCL and FPC concerning the
proper 1interpretation of paragraph 9.1.2 of the negotiated
contract. OCL submits that the parties agreed to identify the same

cocal unit that FPC would have built but for the purchase of QF

0
Fh

power as the avoided unit that should be used for purpeses

identifying the houxrs during which the energy rate associated with

’ If, on the other hand, FPC’'s proposed pricing methcdology

is ngt the cne to which OCL and FPC agreed when they negotiated the
contract, then FPC is attempting to prevail on the Commissicn to
unilacterally change a critical term of a negotiated contract --
socmething the Commission cannot do. Bates Fakrics, Iac. v. BUC,
447 A.2d 1211 (Me. 199%92).
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zhe cperaticon of the aveided unit should ke arplicabls. 2CL
assercts cThaz the negeotiatad contract raguires FPC o medel Thac
physical cperating charactaristics and idicsvncracies of an actual
coal unit and FPC’s actual dispatching criteria, just as it would
have done had it constructaed and operatad the gulverized coal uniz.
OCL further asserts that 1in paragrapn %.1.2 the parties simply
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defined the components ¢f the =aquatisn (payment = fuel
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ce plant x fuel multiplizr specified 1in contract x heat
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+ Q&M) that is to be used in calculating the payment £for
energy deliverad during the hours identified by the application of
that methodology. The paragraph has nothing to do with the
identification of the hours when the avoided unit would have been
operated.

On the other hand, FPC’'s newly advanced interxpretation is that
it used the "actual" coal unit to derive capacity and energy
prices, but then negotiated with 11 QFs the use of the elements of
the price eguation mentioned in paragraph 9.1.2 as dispatch
criteria in a specialized, truncated dispatch methodolcgy. FPC
says this "negotiation" was accomplished by FPC fcr the speciiic
purpose of exacting price concessions from QFs and positioning
itself to pay low off-peak, as-available energy rata2s for QF energy
being supvlied in substitution for the base loaded resource that
FPC would have built.

Through its "amended petition” FPC is asking the Commission to

sanction FPC's new interpretation c¢f the negotiated contract. I
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the Commissicn entarcains the petitcion, it will slace iczself in zhe
pOsSiTion ©i IXYying Lo resclve an intanse disputs pecwean Ine

vartias cver the meaning oI a preovisiosn ¢f a negeriatsd contraceo,
something which 1s an issue sclal for the courts, nct zthe

Commissicn.

B, Tha interoretation of rhe disvuted vrovisicn is =3
matcsr for a court of iaw. Federal and staca
statutcry regimes provide the Commission onlvy
limizad autherityv over rhe relacionshio berween OFsg
and ragulatsd utiliciag, I- does nct sxtend ro
resolving contract dispures.

In other contexts, parties demonstrats the existence of a
cdispute iIn order to show the need for an evidentiary nearing.
Here, because of the limited nature of the Commission’s authoricy

in the area of contractual relationships between QFs and utilitiss,
the existence of a dispute over the interprstation of the
negotiated contract signifies rthat the Commission has no
jurisdiction over FPC’'s petition.

Federal Jaw. Fundamentally, the sale of power by a QF tc a
purchasing utility is a wholesale transaction that, absent some
differentc, intervening statutory mechanism, would be wholl
preempted from state regulation by the Federal Power Act. 15 USC

-

§ 824; Faderal Power Commission v. Southern Califcrnia Edison, 376

J.5. 205 (19864). That the state has any role to play ac all in th
ralationship between utilities and QFs is due to the Public Utilicy

Regulatory Policies Act of 1%78 (PURPA). PURPA delegated to

rn
e
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states certain limited authority needed to implement the intent of
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PURDPA. The Commission'’s invelvemenst in the ralatlicnsilip zezwesn =3
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delegated to the state by PURPA.

The intant of PURPA was o 2ncourage :tihe Jevelcoment of
cogeneration throuch the crezaticn of a mandacory wholasals marke:o
characterized by prices that would not exceed the utilicy’s avoided
cost. 15 USC § 824a-3; Regulations Preamble, 9 30,128, p. 30,853
(March 20, 1980). PURPA delegatad to the states the authericy to

implament these purposes through regulations that m
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the raquiremencs of xrules promulgatad by the Federal Znergy
Regulatory Commission. 16 USC § S24a-3(f).

The specific authority grancad by Congrsss o the states
through PURPA relates to implementing and enforcing the ucilities’
obligation to purchase and the setting of rates based on avoided
cests. The authorizy to interpret negotiated contracts or resclve
contractual disputaes was not specifically delagated to the states
by PURPA. Accordingly, it cannot reside in the Commissicn.

State Law. There is no tensicn between federal and Florida
law concerning the extent of the Commission’s jurisdiction over
QFs. Unlike other aspects of the stacute which is the source of

the Commission’s powers, the amendments to Chapter 366, Florida

Statutes that address the subject of cogeneration have been limited

—

in theilr scope. State law on the subject 1is apprcpriately
consistant with the limited scope of the federal delegation of

authority under PURPA.
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The Surisdiction ¢ the Commission tc intarprat a negctlated

IonIract or rasclva a disput: berwesn a CF and 3 ragulacted usillzv
cannct pe estapolished by a superiicial zrelarance Lo the
Commission’s "Grid Bill powers." The provisicns of Chapter 355

that have come to e callad the "Grid Bill" were znacted in 1574,

Iour vears befors Congress creaced the Qualifying Facility enticy
and the obligaticn of the utilicy to purchase cogenerxatad power by

enacting PURPA. In Chagtsr 74-1%6, Laws of Florida, the Florica

1

Legislatura codifiad the following functicons of the Commission:

To requirs elsctric powexr conservation and
r I within a coordinated grid for

well &as emergency purposas.
6.04(2) (c), Florida Statutes)

The commission shall further have jurisdiction
over the planning, development and maintenance
of a cocrdinated electric power grid through-
out Florida, to assure an adequate and
reliable source of energy for operational and
emergency purposes in Flecrida and the
avoidance of further uneconomic duplication of
generation, transmission, and distribution
facilitiss. (Section 366.04(3), Flerida
Statutes)

However, the scope of the Commission’s jurisdiction to carrv
out these responsibilities is embodied in the following specific

powers to regqulats utilities that were conferred on the Commission

in the same "Grid Bill":

The commission shall have the power to regquirs
raperts from all eslectric utilities to assure
the development of adeguate and reliable
energy drids. (Section 366.05(7), Florida
Statutes; emphasis added)
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IZ the commission deterymines that zthers 1is
propadla cause o belisve Chat i1nadeguiaciss
2X13T Wit ra2sssct Io Che energy  ZIrics
developed by the electric utilitv industrv, it
sinall have the power, aftar holding hearings
as provided by law, and after a finding thatc
mutual bpenefits will accrue to chs public
utilicias involved, Lo reguirse installacion or
repair of necessary facilitises, including
generating plants and transmissicn facilities

1.

ith the costs to be distributad in preopecrtion
to the benefi:z received, and to zaks all
necessary staps to insurs compliance. The
glectric wutilitiss inveolved i any acticon
takan or orders issued pursuant o this
subksection shall have full power and authority
nocwithstanding any general or special laws o
che contrary, o jointly plan, IZIinance, build,
operate or lease generating and transmissicn
facilities and shall be further authorized to
exercise the powers granted to corporaticns in
chapter 361, Florida Statutes. Provided that
this subsection shall not supersede cr control
any provision of the electric power vlant
sicting act, sections 403.501 thru 403.51%,
Florida Statutes, 1973. {Section 365.05(8),
Florida Statutes; emphasis added)

Energy reserves of all utilities in the
Florida energy grid shall be available at all
times to insure that grid reliability and
integrity are maintained. The commissicon is
hereby authorized to take such action as
necessary to assure compliance; provided,
however, prior commitments as to energy use in
interstate commerce as apvroved by the Federal
Power Commission; commitments between one
electric utilitv and another which nave been
approved by the Federal Power Commissicn; cr
commitments between an electric utility which
is a part of the energy grid created herein
and ancther energy crid shall nct be abridged
cr altered except during an energy emergency
as declared by the governor and cabinet.
(Section 366.035(1), Flerida tatuces;
emphasis added)

15
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raimburse the producing uciliz
a2 with cthe lates

zes aporeved for the producing
utility by the Fedexal Power Commission for

When the =zrergv produced by crne 2lactric
ucilicy is ctransiarrad t£o anotier or cIhers
tarouchn ctihe 2nergy grid and under e powers
granted by chis secrtion, the commission shall
direct the aperopriace racipilent utilizy or

4
L.

.

Any utilitv which provides a portien of those
transmissicn Zfacilities involved in che
transfer of enercy from a producing utilicv to

utilitv or utiliriss at a ratcs
the rate at which the power 1is
purchased frcm a producing utility. {Secticn
386.055(2), Florida Statutes; emphasis added)

To assure efficient and reliable operation cf
a state energy grid, the commission shall have
the power to require any electric utilitv to
transmit electric energy over its transmission
lines from one ugilitv to another or as a part
of the total energy supply of the entire grid,
subject to the provisions hersof. (Section
366.05(3), Florida Statutes; emphasis added)

Each power conferred on the Commission to enable it to carry

out itcs

Grid Bill functions 1s tc be applied toc utilities.

Clearly, the powers conferred by the Legislature con the Commission

in the

1974 "Grid Bill" are examples of the Commission’s

cemprehensive autheority to regulate the rates and the adequacy and

qualitcy of service delivered by electric utilities.

The

cogeneration show a marked contrast.

specific amendments to Chapter 366 dealing with

The purpose of the first such

amendment was simply to provide a basis 1in state law for the

promulgation of the rules designed toc carry cut the limited f=zderal

delegation of authoricy £rom PURPA. Chaptexr 81-131,

18
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Tlorida. Sinca that time, Chapter 2156 has alsc besn amendsd o

cf cocgeneration should be encouraged, and the rsguirsmen:i cthat fhe
Commission identify the increased develooment ¢©f ccgenarzticn as
cne of the ragulacted utilities’ conservaticon gecals. CThaptar 25-
229, Laws of Florida.

Chaptesr 89-229, Laws c¢f Florida, created section 266.0%1,
Florida Statutas, which reads in part:

Cogeneration; small Dow

cricity producad
by cogeneration and small gower procducticn 1
of benefit to the public when included as paxc
of the total energy supply oI the eantirs
electric grid of the state or consumed Ly s
cogenerator or small power producer. . . .

However, the appearance here of the word "grid" does ngtg mean

that this refsrence to cogeneraticn is associatsed in any way with

the "Grid Bill powers" that the Commission exesrcises cver elactric

utilities. A finding by the Legislature that cogeneraticn is a
beneficial part of the state’'s total power supply, made in the
centext of directing the Commission to encourage cogeneration, does
not confer jurisdiction to interpret QFs’ negotiated contracts or
resolve disputes between QFs and utilities.

The scope and definition of the jurisdiction cenferred on fhe
Commission that follows immediately after the finding in section
366.051 delineates the powers available to the Commission to
achieve this '"benefitc.® Section 366.051, Florida Statutes,
articulates the parameters of the utility’s cbligation to purchase,

ragquires wheeling to £facilitate transactions, defines avcided

17
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costs, and dirszcts the Commission o establish zuifelines ralating
Iz the surchasas. Wnlls more detalilad cthan iis gradecsszEcor
tanguage in Chaptexr 365, the scope of the jurisdizzion confsrrsd bdv

sectizn 355.051 is perfactly consistent with the 2k
limicted celagatzion of authority in PURPA. PURPA establishes =he
utilicy’'s obligation to purchase at avoided cos:t ratas and diracos
the state to implement that cobligatizn.

The Commission has adopted the "guidelines" t©o which section
386.0%1 refers. They consist of its cogeneraticn rulss. Rules 23-
17.080-.0%1, Florida 2administrative Code. The rules do not
establish the Commission as an arbitsr of ccntractual disputes.
Instead, they focus on implementing the utility's PURPA oblicaticn
to purchase (and the related obligation to negotiate) and set
criteria which the Commissicn will use to determine whether a
contract qualifies for cost recovery by the utilicy

The guidelines applicable to negotiated contracts for the
ourchase of firm capacity and energy are Zound in rule 25-
17.0832(2), Florida Administrative Code. This rule encourages the
negotiaticn of power purchase agreements and sets forth several
general and four specific requirements for cost recovery of the
energy and capacity payments associated with necotiated contracts.

The criteria are designed to ensure that the utility needs the ¢

+
D
|

power for which the utilicy wants customers to pay; that the pric

(D

for QF power does not exceed that which customers would pay anyway;
and that custcmers are protected by adequate security in the event

the QF deces not perform.

1=
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purpcrt O give the Commissicn the abilitv to rasolve conctracs

power purchase agrseament. This is as 1t should be, for in ics
contract approval pvrocess the Commission has performed ics role of
safeguarding ratepayers. When a dispute arises, the negotiacad
contract -- like any other contract -- 1s to be construed and
interprated by the courts.

As developed avove, the Commission’s limited jurisdiction to
supervise the relaticnship between QFs and utilities at the voint
of concract formation differs fundamentally from the broader powers
it exerts over utilities for other purposes. For that reason,
certain court decisions reached in the context of the Commission’s
exercise of other, more plenary powers simply have no application

here. For example, in City Gas Co. v. Peoples Gas System, Inc.,

182 So.2d 436 (Fla. 1963) and PSC v. Fuller, 551 So.2d 1210 {(Fla.

1989), the Court articulated the doctrine that the contract that
the Commission approved in those cases merged with and became part
of the Commission’s orderé. However, in each of these so-called
"order jurisdiction" cases, the Commission possessed the inherenc
or statutory powers to fully regulate the subject matcar of the
contracts. These cases do not altar the fundamental truism that a
contract cannot imbue the Commission with jurisdiction it does not
already possess. Whereas the Commission has broad authority over

cerritorial agreements and territorial disputes due to explicit

96
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The special limited nature cf the rsgulatecr's involvement in
the relationship between the QF and the purchasing uzility -- and

the agency’'s lack of jurisdiction to resclve contract disputss thac

arise after the ccntract has been implemented -- has been
recognized in other jurisdictions. In In re: Srie EZnergv
Asgociates - Petition foxr a Declaratorv Ruling that jits Burchase

Contract with New VYork Starte Electric and Gas Corporation Ramains

th

in Fffecz, Case 92-E-0032, March 4, 1592, a QF asked the New York
Public Service Commission (in a proceeding analogous to a petition
for declaratory statement) to interpret and apvly certain milestone
provisions of a contract between Erie and New York State Electric
and Gas Corporation, and rule that Erie was not in violation cf the
provision. The New York Public Service Commissicon refused to
construe the contested provisions of the ceontract. It noted that
its role was limited to supervising contract formation, and that
later disputes between QFs and utilicies over the meaning or
requirements of contractual provisicons were generally matters for
courts to resclve. Id. at S.

In keeping with the limited scope of its statutory authcrigy,

the Commission has never ruled on the wvalidity and 1legal

20
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In fact, in icts Censerv decision, Qrder Nc. 14207, issued on
March 21, 13%8% in Cocket No. 820438-EI, the Commission viewed iczs
rocle relative to that of the judiciary in much the same way as did
the New York agency in the Exis Svstem case, supra. In Conserv,
Tampa Electric Company (TECC) sought a declaratory scatament from
the Commission concerning, among other things, the interpretation
of a particular provision of the TECO/Conserv contract. Conserv

objected to TECQO’s petition on several grounds, including that the

8 The issue of contract validity was raised but not decided

in Docket No. 930977-EQ, In re: Petition for aporoval of contcract
for the ourchase of firm capacity and energv between General Peat
Rescurces, L.P., and Florida Power and Licht Cempany (GPR).
However, the docket was closed by the filing of a wvoluntary
dismissal taken by GPR pricr to a decision on this issue by the
Commission.

2 See, In re: CFR_ Bio-Gen’'s Perition for declaratorv

statement regarding the methodology to be used in its Standard
Qffer Cogeneration Contracts with Florida Power Corporation, Order
No. 24338, issued on April 9, 1991, in Docket No. 900877-EI; In re:

Complaint bv CFR Bio-Gen agajinst Florida Power Corvoration for

all=aged viglacion of standard offexr contract, and reguest for
determination of substantial interests, Order No. 24729, issued on
July 1, 1991, in Docket No. $00383-EQ; In re: Petition of Timber

Enerav Resources, Inc. for a declaratorv statement recarding ucward

modificacion of committed capacity amcunt bv cogenerators, Order
No. 21585, issued on July 19, 198%, in Docket No. B90453-EQ; In r=:

Zetition for declaratorv statement bv Wheelabrator Nerth Broward
Inc., Order No. 23110, issued on June 25, 1930, 1in Docket No.
900277-EQ. All these cases reguested that the Commission interprat
standard gffer contract terms and conditions. As the Commission is
aware, standard cifer contracts are embodied in utility rtariffs
over which the Ccmmissicon is given specific jurisdiction in §
3656.051, Flcrida Statutes.

9&



Commission lackad jurisdiccion to intsrpret the agrsament Decause

The civil ccurts possessed tne a2xclugive JurxisdiITicsn 10 ra2solvs
<he corntractual disputa The Ccommissicn said

[W]e agree that che civil courts ha

axclusive jurisdiction £ conscrue che
Agr=zement and award damages 1f they a
merited. Thus we grant 3 rt Conserv
reguest that we decline tTo entertain TECO’
request on jurisdicticnal groun 1

o}
t

Qrder No. 14207 at 4.

Similarly, the Commission’s own assessment of its role in
implementing PURPA shows that it appreciatas the limications on the
authoricy which Cengress delzagated to it. In QOrder No. 8970,
issued on April 22, 1981 in Docket No. 802353-8EU, the Commission
scated:

In addition to mandating that utilities engage
in purchases, sales, interceonnection,
wheeling, and operating in parallel with
gualifying facilities, Subrart C of the FERC
rules leaves to the States the implementation
of those rules in the areas of determining a
utilicy’'s avoided cost, secting prices £or the
purchases and sales of power., and ovexsseing

the safety and cost provisions of
interconnection. (Emphasis added) .

In sum, neither Congress, nor the FERC, nocr the Florida
Statutes, nor any of the Commission’s rules gives the Commission
jurisdiction to resolve a dispute between a QF and a utilitcy over

the terms of a negotiated contract.

L2 While the Commission has adde2 to the ccgeneration rules
that were in place at the time of the Conserv case, the rules have
continued to focus on the aspects of the QF/ucility relaticnship
that are the subject of Congress’ limitad delegation of authcrity.
The scope of that authcrity has not changed since the Conserv case.
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IT FPC has fail=sd to demcopscr ~haz it has me:t
nrocadlUYa. OX SuUbSTIntive “=~L;:ame””s cf s2cTizn
in an =ffort to witchscand numersus mecions to dismiss, FPC has

statement t£to & §120.57 procsedin
ignored the Commission’s procedural pleading regquirements and
clearly cannot make the substantive showing whicn =ntitlss a garcy

to a §120.57 heari=n

"amended vetition" fails rto ceomplv with rule 25-

BC's
2.036(7), Tlorida Administracive Code.

I~ e

Rule 25-22.036, Florida Administrative Code, governs §120.57
proceaedings. Subsection (7) is very specific as to the form and
content of initiél pleadings. Among other things subsection (7)
requiras "an explanaticn of how [the petitioner’s] substantial
interests will be Qr  ars affacted by the Commission
determinations." As discussed below, a showing that one’s
supstantial interests are affected by a proceeding is a
prerequisite to a §120.57 proceeding. This is, no decubt, the
reason that an explicit explanation of substantial interests 1is
raquired by Commission rule. No explanaticn, no retference, no
mention cf its substantial interests appears in FPC’'s "amended
peticion." This glaring failure toc comply with a fundamentcal
aspect of the Commission’s rules is, in and cof itself, grounds for

dismissal.



3. SPC hnas failad =2 demcnstcratse Qow

i S p— S3° 3 oSS B = d o s
LAT2¥asts WL, Se jrractec oV O Thi3 TETTCESClNG .

The provisicns of this section shall applv in
21l oproceedings in which the substancial
ncerssts cf a party are determined Dby an
agency

Substantial int=rasts have been defined through case law. In

~he seminal case c¢f Agrico Chemical Co. v. Department of

znvironmental Regulatiocn, 406 So.2d 478, 1982 {(Ffla. 2d DCA 1981},

tne court found that in order for a party to meet the substantial
interest ctest, a party must show that (i) it will suffer injury in
fact that is of sufficisnt immediacy to entitle the party to a
section 120.57 hearing anéd (2) that the party’s substantial injury
is of a type or nature whicﬁ the proceeding is designed to protect.

See also, Local 12587 v. Benevolent Associaztion of Coachmen, Inc.,

$S76 So.2d 379 (Fla. 4th DCA 1991). As discussed above, FPC has not

aven alleged that its substantial interests will be affected by
this proceeding. Indeed it can make no such showing.

iniurv in Fact. The first prong of the Agrico test require
a demonstration of injury. FPC can make no such showing because it
has ne such injury.®™ FPC has already implemented its
interpratation of sectior 9.1.2 of the contract and as a rasult is
paying OCL less than it previously paid. How can FPC claim any

injury”?

Instead, FPC has been unjustly enriched by paying OCL
less for energy than the contract between OCL and FPC requires.
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Further, as the Octobexr 6 S-aff raccmmendatlicon notses, F2C
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cnvaeys no doubt as to the propri

FPC’ s actions LEYE LY LIRS ilcs
implementation of the prlc*nc mechanism in
Saction 9.1.2 of _he negoti at=~ concracts do
not indicate FPC has any guesticns cor doubts
ccncerning  its compllanc= wizh Rule 25-
17.0832(4) (b). FPC notified tne partiss oo
the contracts of its intentions to implemenc
the pricing mechanism before it £filed ics
declaratory statement petition. FPC did =nct
ackncwledge it had any doubts Or Qquesticns
about whether it could substitutz as-available

ernergy payments for £irm energcy payments when
iv notified the QFs of its inctenztions.

[al

n i

In fact, FPC’'s actions before it

ts petition for a declaratory statement
that it had no doubt concerning its use of
pricing mechanism in the negotiated contrac
The petiticn filed by #FPC does nct show
an actual controversy exists concerning =
use of the pricing mechanism in Section 9.1.
of the negotiated contracts.

(a)

ST ot by

Staff recommendation at 6 - 7.

1

Finally, Stafi correctly notes <that

l"]

FPC has alresady
implemented its new interpretation. FPC has not argued that
"without a Commission declaration the pricing mechanism could not
be implemented." Staff recommendation at §. It simply remains for
a court of law to determine whether FPC is within its gontractual
rights, or whether OCL (and others) have sustained damages due to
FPC's breach. In other words, FPC can shcw no iajury; instead, it
hcpes to preempt OCL’s opportunity to prove injury in a court oL

law.
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scecifically was intended to aprly to disputes over contractual
rovisions between QFs and utilities. Therefore, F2C has not met
this portion of the Acrico test either.

FPC has totally failed to make any cdemonstration as to how itcs
supstancial interests will be affectad in this docket. Therefors,

it has no standing to seek a §120.57 hearing.

III. FPC's "amended" petition remains a defactive petition for
declzratory statement. As such., FPC has not properlyv or

successfully invoksd the dJurisdiction of the Commissiocon
pursuant to section 120.565, Florida Statutes. The pecition
does not validly call for a statement of the applicability of
a statute, rule, or order, as that orovision of law requires,
nor does it recquest a statement that would vertain solsalv to
FPC in its particular circumstances only, as _section 120.585,
Flor:da Statutes, and rule 25-22.020, Florida Admipnistrative
Code, reguirs.

Due to Staff’s unfavorable recommendaticon on FPC’'s petition
for declaratory statement, FPC has attempted to "convert" that
pecition intc a §120.57 petiticn via the £filing of an "amended
retition.” FPC has failed in its attempt. Not only has it failed
£> meet the requirements of §120.57 discussed above, 1t is still
se=king the very same inappropriate relief - the Commission’s

blessing of its interpretation of section 9.1.2 - that it scught in

PA
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its petition for declaratcry statemenc.*? FPC’s acguisascence I3
The inveolvament ©if cther gartias o Ihe contracts Lo tihls docckse
dces not change the type cf ralisef FDC seeks, which 1s a
declaraticn as to the propriety of the interprartaticn of a contract
provision. As such, FPC's ‘"amended peticicon" remains an
inappropriate petition for declaratory statament wiich must e
dismissed bhecause the prerequisites for a declaraccry statament
have not been met.

As discussed earlisr, FPC’'s "amended petition” seeks to nave
the Commission resoclve a dispute by interprating a2 provision of a
negotiated contract. In the akove discussicn, COCL demcnstcrated
that the Commission’s authority over the contractual relationship
between OCL and FPC is limited to applying its criteria for
contract approval for cost recovery purposes. This means the
authority of the Commission would not extend to resclving a dispute
between the parties by interpreting a provisicn of the negotiated
contract gven if section 120.565, Florida Statutes, permittad such
a dispute to be resolved through the vehicle of a declaratory
statement. The declaratory statament procedure is simply
unavailable to FPC, regardless of how it styles its petitiom.

Section 120.565, Florida Statutes, provides in pertinent part:

A declaratory statement shall set ocut the
agency’s opinion as to the applicability cf a

specified statutory provision or of any rule
or order of the agency as it applies to the

12

One need only compare the prayers for relisf in each
vetiticn to determine that what FPC seeks from the Commission has
not changed at all.
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Under section 120.585, Florida Statutes, the Commissicn has

Co stataments that apply cnlv

circumstcances. To iavoke the jurisdiction of the Commissicn -- ©O
present a question that is within the autherity of the Commiss:icn
to answer through a statement issued pursuant to section 120.563,
Flcrida Statutes -- the petition must meet those raquirementcs.

FPC's petirion does noct.

A. FPC's vertition seeks to have the Commission
interorer a contract, not a statute, rule or

FPC's attempt to legitimize its amended petition by linking it
to rule 25-17.0832(4) (b), Florida Administrative Code, fails.
First, when the rule is read in context it is clear that, without
more, rule 25-17.0832(4}, Florida Administrative Code, applies only
to standard coffer contracts. There is a reference to the
subsecticn in rule 25-17.0832(2), Florida Administrative Code, the
provisicn in the Commission’s cogeneration rules that ts specific
to negotiated contracts. Rule 25-17.0832(2), Flcoricda
Administrative Code, sets forth the criteria the Commission will
review in gauging whether a negotiated contract shculd be approved
for purpcses of cost recovery. Subsection 25-17.0832(2) (b) (1)

states:

28
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{2) . . . In r=viewing negctiataed firm
capacity and snergy contracts for the zurpese
g oSt racoverts, —n Commissizn  shall
consider factors relating to the concract thac
would 1mpact the utilizy’s general bkody oI

ratail and wholssale customers including:

(o} whether the cumulative prasent worth of
firm capacity and energy payments made to the
qualifying facility over the term of the
contract are projected to be no greater than:

1. the cumulative present worth o©0f the
value of a vyear-by-year defsrral of the
constructicn and operation of generation or
parts thersof by the purchasing utility over
the term of the contract; calculated in
accordance with subsection (4) and gcaragrach
(5){a) of this rule, providing that the
contract is designed to contribute towards the
deferral or avoidance of such capacity
(Emphasis supplied) .

The relevancy of the rule to which FPC refers to a pnegotiated

contract is to identify the benchmark avoided cost against which
'the payments under a negotiated contract are to be comparsd. For
negotiated centracts, the mechanism of the rule ¢ited by FPC is not
a prescription for an energy pricing mechanism. Instead, the ruie
governing negotiated contracts borrows the avoided cost paradigm of
the standard offer rule and uses it -- not as a payment formula --
kut as a ceiling against which to measure the payments negotiatad

by the parties to the contract.

Even if it is assumed, for the sake of argument, that the

refarance in rule 25-17.0832(2) (b) (1), Florida Administrative Code,
is inrended to identify a pricing apprcach to be included 1in a

negctiated contract, the fact remains that the relevancy of rule

29




25-17.0832{4) (b)), Florida Administrative (Code, to ths contracs

cezween QOCL and T5C would be _imlted L2 1T5 ¥role &35 ¢ne ©I Ths

critaria of rule 25-17.0832(2), Florida Administrative Cocde, thac

0.
0
0O
A
1
1
a
0
1
LI
0
181

govern the <Commission’s reviaw of a negetliace

purncgses of cost r=coverv. This function was completed, in the

a1

case of OCL's contract, in 139

(]

. In fact, to raise ruls 25-

17.0832(4) (b), Florida Administrative Code, at this point, as F2C
suggestcs, would be to fly in the face of the fundamental maxim
that, cnce a contract has beesn approved for cost recovery by the
Commission, that decision will not Dbe revisited absernt
extraordinary circumstances, such as where the utility obtained the
Commission’s approval by perjury, fraud, or intentional withholding
cf key information.*® FPC has not suggested that it defrauded the
Commission when it requested approval of the recovery of costs
asscciated with the contract. In fact, FPC does not suggest that
the subiect of cost recovery -- the sole context in which rule 25-
17.0832(4) (b), Florida Administrative Code, has any possible
application to the contract -- i1s involved in its petition in any

way. ™

3 See, In_ re: Planpninag Hearings on Load Forecasts
Generation Expvansion Plans and Cogeneration Prices, Order No. 243589
at 71, issued on August 2%, 1991, in Docket No. 910004-ZU; In re:
Implamentation of Rules 25-17.080 through 17.091, F.A.C., regardingc
cogeneration and small vower producticn, Order No. 25668, issued on
February 3, 1992, in Docket Nc. 910603-EQ; affirmed, Florida Power
and Licht Companv v. Beard, 626 So.2d 660 (Fla. 1%93).

14 In Order No. 24989 the Commission determined, over
arguments by utilities, to eliminate the "regulatory out" clause
from standard offer contracts. In doing s¢, the Commission

demonstraced that it- understced the rele which ceoniidence in the
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applicabilizy ©I ruls 25-17.0832:4) (b}, Filcrida Adminliscrativs
Code In its rssponse Lo the petiticn Lo intarvene Iilad inm this

to be "Ileshed out" by the parties in their negotiatiocns. FPC’s
Answer at 2. in other words, even FPC admics that zhe rul= cn
which it relies has no prescriptive effect on negotiatsd contract:s.
In short, thers is no "linkage" between the rule citad by F3C and
the contractual dispute between the parties.

FPC’'s attempt to link its petition to the order on contract
approval must similarly fail. The Commission approved the
negotiated contract Ior purposes cf cost recovery in Crder No.
24734, issued in Docket No. 910401-EQ on July 1, 1991. The
contract was approved based on the four criteria of rule
25-17.0832, Florida Administrative Code.” There is noching in the
order that pertains to the energy pricing mechanism c¢f <the
contract. Nor is thers any language in the order purporting to
give the Commission continuing jurisdiction cover the contractual
relationship between FPC and OCL. FPC wants the Commission to
interpret the contract, not the order approving it.

FPC has failed to meet the requirements of section 120.5365,

Florida Statutes. That failure is jurisdictional.

finality of Commission decisions plays in the willingness of the
lender and developer industries to participate in Florida's enerxgy
market. That confidence would be jeopardized by any indication
that cthe Commission is reviewing a previcusly approved negotiated
contract £or anv purpose under the guise of the very rule under
which the contract was approved for cost recovery.
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As mentioned earlier, in March 1994 QCL £ilad suit against TFC
in the Unitced States Districtc Court for the Middle District of

h

n its complaint, OCL allages chac FPC has bra=ached i:ts

H

Flerida.
centract with OCL (cone of the contracts that ars the subject of
FPC’'s petition for declaratory statement) and that FPC has violated
antitrust laws through its ccurse of conduct towards OCL. CCL has
amended ics federal complaint to allege an addicicnal breach of
paragraph 9.1.2 of the same contract and to include a c¢laim for any
and all damages associated with FPC’s unilateral departure Ircm the
contractual energy pricing mechanism. The amendment to the
complaint was filed on October 21, 18%4, prior to the time FPC
scught to "amend" its inappropriate petiticn Zfor declaratory
statement. In that pending litigation, the issue raised by FPC's
("amended") petition for declaratory statement will be resolved by
the federal court.

In Couch wv. State, 377 So0.2d4 32 (Fla. 1st DCA 1987), the
appellant had filed a petition for declaratory stacement before the
Department of Health and Rehabilitative Services asking the agency
to issus a statement concerning a matter that was the subject of
litigation pending in circuit court. The court draw from analogcus
principles established in declaratory judgment actions to rescolve
the issue of which forum properly had juriscdiction. The court
affirmed the agency’s refusal to issue the requestad declaratory

statement based on its determination that the adegquacy of the
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the raguest Zor a declaracsry statament.

In Lawvers Profaggional Lizhili=wv Insurance Comganv v. Shang,

394 Sc.24d 238 (Fla. 1st DCA 1981}, the court extsnced the raascning

C
of Cgugh to a situaticn in which litcigation had been filad in

in Cgugh, the court turned to established judicial principles for
guidance. Because the litigation pending at the time the petition
was filed weculd afford "fully adecuats and complats relief,” th=
court ruled that the petiticn for declaratory statement would not

be permitted to proceed, pending the outcome of the faderal cour:c

acticn. Lawvers, supra, at 240.

In Suntide Condominium Association, Inc. v. Division of

Florida Land Sales, 504 So.2d 1343 (¥la. 1ist DCA 1887), an

assocciation of condominium owners filed an action in circuit courtc
seeking reformation of the declaration of condominium. A group of
dissenting owners opposed the reformation acticn, and filed a
petition for declaratory statement before the agency. The petition

asked the agency to declare whether the association was a proper

I

plaintif and whether it could expend association funds for
attorneys’ fees in the court case. The court adopted the reasoning

in Couch and Lawvers, supra, and ruled that the agency had erred in

proceading with the request for declaratory statement. The cour:
said:
We do view it as an abuse of authority for an

agency to either permit the wuse of the
declaratory statement process by one party :to
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a controversy as a vehicls Zor obstructing an
opLosing varty’'s pursuis ¢ a judicial rsmedy,
or as a means ©f cpbrtalning, <Y atctampiing to
obtain, administrative preempti

on over l=gal
issues then vending in a court procesding
involvin the same parties. This is
especially so when, as heres, thersz is nct the
slightest hint that the rslief sought by the
opposing party 1in the court proceeding 1is
available in any forum other than the circuit
court.

Suntide at 1345.

These cases ar=s applicable to FPC’'s amended petition, which
remains a rsaguest for declaratory relief after the attempt to
amend. OCL’s suit in federal court, while precipitated by a
separate breach, inveclves a contract that is among those which are

the subject matter oif FPC’'s petition. The federal court had

1

jurisdiction over FPC, OCL and the negotiated contract when FPC
filed its petition with the Commission. OCL has amended its claim

for damages to include the injuries it has sustained as a result of

re}

PC’'s wrongful change in pricing methodology.' Because OQCL sesks
damages in its suit against FPC, only the federal court can provide
an adequate remedy. Suntide, supra. |

OCL submits that FPC's amended petition remains an attempt to
abuse the declarétory statement mechanism. FPC continues to seek
an "administrative preemption" of a matter for which OCL’'s only
adequate remedy is in a ccurt of law. OCL is entitled (as is each
of the other QFs) to hold FPC accountable in a court of law for any
and all damages that will be sustained by OCL as a result of FPC's

breach of contract. For these rsasons, in addition to the points

)
f1:8



raised in the earlisr secticns cof this moticn, FFC's amer

cecicion must oe dismissed.

CONCLUSICN
Through its amended petition, FPC seeks to have the Commissicn

rula on a matter of contract interpretation in 2 contractual

[0}

ispucte that is beyond its jurisdicticn. The amended petiticn also
fails to demeonstrate that FPC’s substantial interests arzs aflsctad

and fails to properly invoke the limited jurisdiction and authority

=

of the Commission to issue declaratory statements under section

120.565, Florida Statutes. FPC’'s petition 1s an improper attampt
to preempt the right of OCL (and 10 othexr QFs) to pursue adegquate
recourse against FPC through the proper judicial remedy. FPC’'s

amended petiticn must be dismissed.

Egseg% A. M&Glothl;n

Vicki Gordon Kaufman

McWhirter, Reeves, McGlothlin,
Davidson & Bakas

315 §. Calhoun Streast, Suite 715

Tallahassee, Florida 32301

504/222-2525

Gregory Presnell

Akerman, Senteriitt & Eidson
P. 0. Box 231

QOrlando, Florida 32802-0231
407/843-7860

Attorneys for Crlanco CoGen
Limited, L.P.
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BEFCRE T FLORIDA PUBLIC SERVIZE COMMISSION

in Re: Petition for approval,
=& the extent required, of
certairn actions relating to

i DOCKET NO. 94073%7-EQ

)

)
approved cogeneration contracts )

)

)

ORDER NO. PSC-%5-0540-FCF-EQ
ISSUED: May 2, 1995

by Florida Power Corporation

The following Commissicners participated in the disposition of
this matter:

SUSAN F. CLARK, Chairman
J. TERRY DEASON
JOE GARCIA
JULIA L. JOHNSON
DIANE K. KIESLING

CASE BACKGROUND

On July 29, 1994, Florida Power Corporation (FPC) filed a
petition asking us to approve certain actions, modifications, and
agreements relating to cogeneration contracts that were taken after
the coatracte were approved for cost-recovery. During the last
decade, we have approved 23 cogeneration contracte ketween FPC and
variouss cogeneratore. FPC states that its petition was prompted by
uncertainty over the question of whether certain actiocne undertaken
after cur approval of the contracts might require further approval.
FPC filed this petition to determine what actione, modifications,
and agreements would require further review by ue to ensure that it
could continue to obtain cost recovery of paymenta made to
ceogenerators under the contracts. We considered FPC’'s petition at
cur April 18, 1995 Agenda Conference. Our decision on the issues
present.ed is set out below.

DECISION

A negotiated cogeneration  contract is a long-term,
comprehensive agreement that attempts to addrese all circumstances
that may arise during the life of the contract. It is nevertheless
reasconable to expect that situations will arise that require the
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parties to interpret or adjust the agreement tec fit changing
circumstances. We believe that a utility should have flexibilicy
to worx< with cqualifying facility (QF) developers when contract
questions arise. We also believe, however, that we have the
responelibility to ensure that the adjustments made are reasonable
and prudent, because the utility's ratepayers are paying the bills
for these contracts. Ae we will explain below, we have decided
that routine changes to cogeneration contracts, or changes
explicitly contemplated in the original contract, deo not require
cur further review. Sc that our ataff will have current
information on the statue of all cogeneration contracts, we will
require FPC to notify the staff when these actions occur, but we
will rnot require further formal review and approval by the
Commission. When the changes are material, however, when they may
affect the continuing cost-effectiveness to 'the ratepayers, the
viability of the project, the primary fuel source of the QF
facility, the utility's capacity import capakility into the state
due to a change in location of the facility, or the reliability of
the electric grid, we will require further formal review and
approval.

Changes to the following cogeneration contracts do not require
further Commission approval: Semincle PFertilizer Corp., NRG
Recovery Group, Orlando Cogen Limited, Panda-Kathleen, Pasco Cogen
Limited, and U.S8. Agri-Chemicals Corporation. The actions,
agreements, or modifications to these contracts are either
expressly permitted in the contract, or routine in the
administration of the contract, with no material effect on FPC's
ratepayers. No further approval is necessary.

Semincle Fertilizexr Coxrp.
Assignment: Contract expressly authorizes QF to aseign
contract obligations, benefits and duties, with FPC’s
consent. Contract aeeigned to Cargill Fertilizer with
FPC’e consent.

Curtailment: Informal verbal agreement to reduce output
as much as possible during off-peak hours.

Change
of address for payments to Cargill Fertilizer.
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NRG Recovery Group
Asglignment: Contract expressly authorizes QF to assign
contract obligations, benefits and duties, with FPC’'s
consent. Contract asseigned to Ogden Martin System,
Naticnal Westminister Bank PLC, and Southeast Bank with
FPC’s conseent.

Que-Time Change In Committed Capacity: Contract expressly

authorizes an unlimited one-time change 1in committed
capacity. Committed capacity increased from 10.25 to
12.75 MW.

Orlando Cogen Limited
Aesignment: Contract expresely authorizes QF to assign
contract obligaticns, benefits and duties, with FPC’'s
consent . Contract assigned to the Sumitomo Bank, Ltd.,
with FPC’'s consent.

Regulatory Delay: FPC authorized 37 day extension of the
construction commencement date, and the commercial in-
gservice date pursuant to the cogeneration contract clause
providing for regulatory delays.

Clarification: Agreement with Orlandoc Cogen Limited and
Reedy Creek regarding dispatch rights.

Panda-Kathleen

i - i : FPC agreed to the QF's
request to waive the contractual "early in-service date"
option from 1995 toc 139%87. This corresponds with the
original 1997 in-service date of FPC's planned capacity
addition identified as the avoided unit. Panda will
receive normal payments rather than early in-service
payments.

Pasco Cogen Limited
Aseigpnments: Contract expressly authorizes QF to aseign
contract obligationas, benefite and duties, with FPC'’a
consent . Contract assigned to Prudential and Bankers
Trust, with FPC'as consent.

Regulatory Delay: FPC authorized 37 day extension of the
construction commencement date, and the commercial in-
eervice date pursuant to the cogeneration contract clause
providing for regulatory delays.
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Cne-Time Change in Committed Capacity: Contract expressly
authorizes a one-time 10% change in committed capacity.
Committed capacity increased from 102 MW to 1092 MW.

Curtal : Informal verbal agreement where Pasco Cogen
will reduce output as much as possible during off peak
hours.

Routine Contract Administration and Performance: Change

of addreas for NCP Dade Power.

U.8. Agri-Chemicals Corporation (UBAG)

Clarification: Contract amended to clarify USAG's
Contract In-Service Date to January 1, 1997. This
corresponds with the original 1997 in-service date of
FPC’s planned capacity addition identified ae the avoided
unit. USAG notified FPC that it is ready to conduct the
performance test establishing the Commercial In-Sexrvice
Status of the facility. Contract amended to clarify that
the Written Consent and Security Guarantee sections of
the Contract shall not be applicable.

Committed Capacity: USAG and FPC mutually agree that the
USAG may exercise ite contract option to increase or

decrease the committed capacity by up to 10% at any time
during calendar year 1997.

Also, the following four cogeneration contracts do not require

any further approval: Bay Resource Recovery, Timber Energy
Resources I, Sun Bank of Tampa Bay (LFC Jefferson), and Sun Bank of
Tampa Bay (LFC Madison). These contracts either do not contain any

contract actions, modifications, or agreements; or the changes to
the contracts have already been reviewed and approved.

FPC'e petition states that eome post-contract actions
identified in ite petition may not have been contemplated by our
original order approving the contracts, or may be more material
than a routine administrative change. These are the changes we
want to review, because a contract that has been materially changed
or modified is not the same contract we originally approved, and it
ie our responsibility to ensure that the contract costs remain
prudent and appropriate for cost recovery from the utility’'s
ratepayers. The threshecld question is whether the subsequent
actions, modifications, and agreements are material in nature and
constitute a contract modification or change that may affect:

g
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1) the continuing cost-effectiveness to the ratepayers; 2 the
viability of the project; 3} the primary fuel source of the QF
facility; 4) the utility’s capacity import capability intoc the
state due to a change in location of a QF facility; or, 3} the
reliability of the electric grid.

We have identified the following contracts that have been
changed in a material way not expreesly addressed in the original
contract that may affect one or more of the areas just mentioned.
These contract changes require our further review and approval.

Royeter Phosphate
Facility Relogcation: FPC agreed to the QF’s request to
relocate the facility to the Polk Power Partners site,
which also provides power for the Mulberry facility.

Curtailment: FPC entered into a formal Letter Agreement
with the facility to accept a reduced output during off-
peak hours.

Mulberry Bnergy Company
Curtailment: FPC entered into a formal Letter Agreement
with the facility to accept a reduced output during off-
peak hours.

Chapge in Primary Fuel: Mulberry changed from orimulsion,

it.ts original fuel, to natural gas.

CFR BIO-GEN (Orange)

Curtailment: FPC entered into a formal Letter Agreement
with the facility to accept a reduced ocutput during off-
peak hours.

Back-Up Fuel Installation: Facility agreed to inetall
back-up fuel prior to November 1998. If acquisition and
inetallation coste exceed $1.3 million, FPC hae the
option to pay the difference, or relieve CFR of the
obligation to inetall back-up fuel.

Dade County
Curtailment: FPC reached a Settlement Agreement with the
facility regarding fluctuations in ocutput that included
a formal agreement to reduce output during off-peak
hours.
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General Peat Resources L.P.
Curtajilment: FPC entered inte a formal Letter Agreement
with the facility to accept a reduced output during off-
peak hours.

Change in Primary Fuel: General Peat changed from peat,

its original fuel, to natural gas.

Ecopeat Company
Facility Relocation: FPC agreed to allow the facility to
serve the capacity requirement for the three General Peat
contractes, the Timber Energy Resources contract, and the
Ecopeat Avon Park contract from the 218 MW Tiger Bay
Facility.

Curtalilment: FPC entered intc a formal Letter Agreement
with the facility to accept a reduced ocutput during off-
peak hours concurrent with negotiations for the facility
relocation.

Change in Primary Fuel: Ecopeat changed from peat, or

other hydrocarbeon fuel to natural gas.

Back-Up Fuel Installation: Tiger Bay agrees to install
back-up fuel, while FPC agreed to adjust the lease
payments at Avon Park to assist Tiger Bay with their cash
flow. If the cost of acquisition and installation
exceeds §2.6 million, FPC has the option of either paving
the difference or having Tiger Bay pay FPC $2.2 million
in lieu of requiring the installation.

Timber Energy Resources II

Facility Relocation: Timber Energy eigned two standard
offer contracte. The July 1989 standard offer contract
for 6 MW wae asesigned to Tiger Bay. FPC agrees that
Tiger Bay will provide power from ite 218 MW gas fired
facility, in leu of Timber Energy'’'s wcod waste facility.
Timber Energy continues tc provide 12.7 MW of capacity
pursuant to the December 1984 standard offer contract.

Curtailment: FPC entered into a formal Letter Agreement
with the facility to accept a reduced output during off-
peak hours concurrent with negotiations for the facility
relocation of the second standard offer contract.

ri : Timber Energy II changed from
wood waste for the July 1989 standard offer contract, to
natural gas.
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El Dorado Energy (Aubuxndale)
Curtailment: FPC entered into a formal Letter Agreement
with the facility to reduce output during off -peak hours.

Lake Cogen Limited
Curtajilment: FPC entered intc a formal written agreement
wherepby Lake Cogen will reduce its output during all off-
peak hours.

Pasco County
Curtailment: FPC entered intoc a Letter of Understanding
with the facility to reduce output during their Spring
and Fall scheduled maintenance outages.

Pinellas County (Central Facility)
Curtailment: FPC entered into a Letter of Understanding
with the facility to reduce ocutput during periods of low
electric energy load.

Pinellas County (North Facility)
Extension of In-Service Date: Original contract agreement
specified a January 1, 1295 in-eervice date which was not
achieved by facility. The contract was amended on
October 2, 19%0 granting a one year extension of time to
January 1, 1996, with capacity payments based on FPC'sa
current avoided costes commensurate with the facility’s
in-service date. This contract will come before us for
review and approval of the cost-effectiveness if and when
entered into by the parties.

Ridge Generating Station
Curtailment: FPC entered into a Letter of Understanding
with the facility to reduce cutput during off-peak hours.

FPC provided a present worth revenue requirement (PWRR)
analysis for each modified or changed contract that compared the
current capacity and energy payments to the original contract
costs. We approve the material changes made to all of the
contracts mentioned above. The changes convey benefits to FPC's
ratepayers in the form of lower c¢osts or improved system
reliability and import capability.

The majority of the reduced costs comes from the formal
curtailment agreements that FPC negotiated with the QFs. Reduced
energy deliveries during minimum load periode can lower FPC’s costs

951
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for purchased power. The formal curtailment agreements prcvide FPC
flexibility in meeting minimum load conditions, usually occurrin
betweer. 12:00 a.m. to 6:00 a.m., and they provide for increased
system reliability that is beneficial to the ratepayers.

Six contracte have changed their primary fuel source from the
originsal proposal. The Mulberry Energy, General Peat, and Ecopeat
contracts have been built to burn natural gas inetead of orimuleicn
and peat. The Timber Energy II contract and both Sun Bank of Tampa
Bay contracts changed their primary fuel source from wood waste to
natural gas when the contracts were assigned to other facilities.
Changes in primary fuel sources would not usually affect the cost-
effectivenesa of a contract, but they could affect the viability of
a cogeneration facility. We are aleo mindful of ocur responsibility
under the Florida Energy Efficiency Conservation Act (FEECA;) to
encourage the use of renewable fuels. For these reasons, we need
to review changes in fuel socurces. In this case we find that the
changes do not adversely affect the viability of the six contracts.

We: note that the utilities’ current avoided costs are lower
than the avoided costs contained in these cogeneration contracts.
When mcdifications to the contracte are socught, we believe it is a
prudent. course of action for a utility to negotiate price and other
conceseions that will benefit ite ratepayere through lower costs or
improved system reliability and import capability. Our review of
the medifications to the cogeneration contracts we have described
above demonetrates that those modifications do convey a benefit to
FPC's ratepayere in the form of lower paymente or improved system
reliability and import capability. We, therefore, approve the
changes for cost recovery purpcoses.

Based on the foregoing, it is

OBDERED that Florida Power Corporation need not seek further
formal approval for <changes to the following cogeneration
contracte: Seminole Fertilizer Corp., NRG Recovery Group, Qrlando
Cogen Limited, Panda-Kathleen, Pasco Cogen Limited, U.S. Agri-

chemicals Corporation, Bay Resource Recovery, Timber Energy
Resources I, Sun Bank of Tampa Bay (LFC Jefferson), and Sun Bank of
Tampa Bay (LFC Madison). The changes are either expressly

contemplated by the terms of the original contracte or they are
routine administrative changes. It is further

ORDERED that Florida Power Corporation shall notify the
Commission staff of all contract changes that do not require
further formal Commission approval. It is further

LY

o
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OEDERED that changes to the following cogeneration contracts

do regquire further Commiesion review and approval: Royster
Phosphate, Mulberry Energy Company, CFR BIQOGEN, Dade County,
General Peat Resources L.P., Ecopeat Company, Timber Energy

Resources 1I, El Dorado Energy, Lake Cogen Limited, Pasco Cocunty,
Pinellas County, Pinellas County North Facility, and Ridge
Generating Station. It is further

ORDERED that we approve the changes toc the following
cogeneration contracts: Royster Phosphate, Mulberry Energy
Company, CFR BIO-GEN, Dade County, General Peat Resources L.P.,
Eccpeat Company, Timber Energy Rescurces II, El Dorado Energy, Lade
Cogen Limited, Pasco County, Pinellas County, Pinellas County North
Facility, and Ridge Generating Station. It is further

ORDERED that the issues presented in this case and the
particular modifications to individual contracts are separable. A
protest of one proposed action will not delay the other acticns
from becoming final. It is further

ORDERED that the provisions of this Order, issued as proposed
agency action, shall become final and effective unless an
appropriate petition, in the form provided by Rule 25-22.036,
Florida Adminietrative Code, ie received by the Director, Division
of Records and Reporting, 101 East Gaines Street, Tallahassee,
Florida 32399-0870, by the close of business on the date set forth
in the "Notice of Further Proceedings or Judicial Review" attached
hereto. It is further

OEDERED that in the event thie Order becomes final, this
Docket should be closed.

By ORDER of the Florida Public Service Commisesion, this 2nd
day of May, 1295.

BLANCA S. BAYO, Director
Division of Records and Reperting

by: /g/ Kay Flynn
Chief, Bureau of Records

This isa a faceimile copy. A signed
copy of the order may be obtained by
calling 1-904-488-8371.

(S EAL)

MCB/LW

o

]




CRDER NO. P&C-95-0540-FQF-EQ
DOCKET NQ. 394073%87-EQ
PAGE 10

o7l T VIEW

The Florida Public Service Commission is required by Section
120.59(4), Florida Statutes, te notify parties cof any
administrative hearing or judicial review of Commission crders that
is available under Sections 120.57 or 120.68, Florida Statuteas, as
well as the procedures and time limitse that apply. This notice
should not be construed to mean all requests for an adminietrative
hearing or judicial review will be granted or result in the relief
sought .

The action propoeed herein ie preliminary in nature and will
not become effective or final, except as provided by Rule
25-22.02%, Florida Administrative Code. Any person whose
substantial interests are affected by the action proposed by this
order may file a petition for a formal proceeding, as provided by
Rule 25-22.029(4), Florida Administrative Code, in the form
provided by Rule 25-22.036(7)(a) and (f), Florida Administrative
Code. This petition must be received by the Director, Division of
Records and Reporting, 101 East Gaines Street, Tallahassee, Florida
32399-0870, by the close of business on May 23, 199%.

In the absence of such a petition, this order shall become
effective on the day subsequent te the above date as provided by
Rule 25-22.02%(6), Florida Administrative Code.

Any objection or protest filed in this docket bkefore the
imsuance date of thie order is considered abandoned unless it
satisfies the foregeoing conditions and is renewed within the
specified protest period.

If this order becomes f£final and effective on the date
described above, any party substantially affected may request
judicial review by the Florida Supreme Court in the case of an
electric, gae or felephone utility or by the First District Court
of Appeal in the case of a water or wastewater utility by filing a
notice of appeal with the Director, Divieion of Records and
Reporting and filing a copy of the notice of appeal and the filing
fee with the appropriate court. This filing must be completed
within thirty (30} days of the effective date of this order,
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The
notice of appeal must be in the form epecified in Rule 9.3%00(a},
Florida Rules of Appellate Procedure.






PANDA-RATHLEEN L.P

L
A Panca Company c; y

~  July 27, 1994

Mr. David Gammon, P.E.
Senior Cogeneration Engineer
Florida Power Corporation
3201 34th Street South

St. Petersburg, FL 33711

Re: Standard Offer Contract For The Purchase Of Firm Capacity And Energy
From A Qualifying Facility Less Than 75 MW Or A Solid Waste Faciiity
_ Between Panda-Kathleen, L.P. and Florida Power Corporation
dear David:

\s we discussed in our meeting on June 22, 1994, Panda-Kathleen, L.P. is permitting two
quipment configurations, a GE Frame 7EA and an ABB It N for the Lakeland cogeneration
— acility. These two gas turbines are the most environmentally attractive and technically feasible
o1 supplying FPC 74.9 MW of capacity at all times, under all operating and site conditions, as
re are obligated to do. The net output of the selected configuration may reach 115 MW under

ertain operating and site conditions. FPC will not be obligated to pay capacity paymerits above
e committed capacity of ?4}.9 MW,

-

he referenced contract provides for payment of as-available energy prices at times when the i
roided unit would not have otherwisa run. When the avoided unit would have run, FPC agrees ;
_ 3t Panda-Kathleen L.P. will be paid the “avoided unit rate” under the contract for all energy

[vered to FPC above 74.8 MW during times when the “avoided unit' would have been $
ivatched. |

———scmomens
voac
~——— ,_.-——‘

2ase confirm that the foregoing accurately reflects your' understanding of the above
ferenced contract by signing in the space provided below and retumning a signed counterpart.
order that Panda-Kathleen, L.P. maintain its project development schedule, | would very

Jch appreciate your prompt response. Panda-Kathleen, L.P. has no objection to submitting
s letter to the PSC if it is deemed necessary by FPC.

—

410G Spring Valley. Suite 1001 - Dallas. Texas - 75244 - 214/980-7139 + Fax 5B0O-6815

i —————— .



Mr. David Gammon, P.E.
July 27, 1994
Page 2

Sincerely,

) ol

Ted Hollon
Vice President

Project Management and Construction 6%")

cc: Jim Fama

Accepted and Agreed to as of . 1894
FLORIDA POWER CORPORATION
By:
Title:
PEC10673

TOTAL =.23 9 CU;’
by
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In re: Petition of Tampa Electric Company for Declaratory
Statement Regarding Conserv (Cogeneration Agreement

DOCKET NO. 840438-EI; ORDER NO. 14207
Florida Public Service Commission
1985 Fla. PUC LEXIS 825; 85 FPSC 228
March 21, 1985

PANEL:
[*1]

The following Commissioners participated in the disposition of this matter:
CHAIRMAN JOHN R. MARKS, III, COMMISSIONER GERALD L. GUNTER, COMMISSIONER JOSEPH
P. CRESSE

OPINION:
ORDER GRANTING IN PART AND DENYING IN PART REQUEST FCR A DECLARATORY
STATEMENT

BY THE COMMISSION:

In July 1981 Tampa Electric Company (hereinafter TECO) and Conserv, Inc. (a
qualifying facility or QF] signed a Cogeneration Agreement that was subseguently
approved by this Commission (Docket No. 820165, Order No. 11404). At the time
the contract was made and at the time the Commission approved it, the
Commission’'s cogeneration rules simply provided that any QF with a 70%
equivalent availability factor was entitled to negotiate a capacity payment with
a regulated utility. The Commission's present rules on cogeneration did not -’
become effective until September 1983.

The main features of the TECO - Conserv contract {(hereinafter referred to as
the Agreement) are as follows:

1. Congerv must provide 13 MW of power to TECO at a 70% capacity factor each
month. For energy payments Conserv receives TECO's avoided marginal fuel costs
less 3%. For capacity payments Conserv receives TECO's Schedule B (embedded
[*2] fossil steam production cost) rate. In 1982 this was about $3 per KW per
month; in 1985 it is projected to be $4.17 per KW per month.

2. If Conserv fails to produce any power for 6 months or doesn't achieve a
70% annual capacity factor, it is not eligible for capacity payments for the
gucceeding 12 months. However there is no reguirement that capacity payments be
repaid in the event the contract is not fulfilled.

3. The contract has an initial term through 19592. Thereafter it is
automatically renewed for 5 year periods unless either party gives 5 years
notice of termination. The initial contract term cannot be terminated by
notice.
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4. Conserv is billed on a simultaneous purchase and sale basis.

The payment methodologies in this contract are similar to those contained in
our present cogeneration rules. Marginal fuel costs are calculated in the same
way and Sch. B capacity payments are cne option that may be selected by a
Qualifying Facility. However the present rules would have required Conserv to
agree to provide capacity for at least 10 years after 1992. Capacity payments
would not have been available before 1985 and Conserv would have been required
to provide security [*3] for the early capacity payments (before 1992} it did
receve. Thug, Conserv has scme benefits under the Agreement not available under
the Standard Offer prescribed in our Rules.

Throughout the rulemaking proceeding Conserv indicated that it did not want
the revised rules to affect its contract in any way. However in November 1984
Conserv recuested renegotiation from TECO of the Agreement based on its belief
that the Commission's adoption of the present rules triggered Conserv's right to
renegotiate under the Agreement. The renegotiation clause in the ARgreement is
as follows:

24. Should the legislative standards or requirements governing the proper
level of energy or capacity credit payments by electric utilities to gualifying
facilities, or the rules or order of any regulatory body implementing or
interpreting such standards or requirements, be modified or deleted, or
judicially declared invalid, then either party to this Agreement thereafter may
require renegotiation of any term or provision of this Agreement affecting the
level of such payment to the extent the same is affected by such modification,
deletion or judicial declaration. In addition, should any term or [*4]
provigion of this Agreement be found unjust or unreasonable by any regulatory
body having jurisdiction over TECQ or the substance of the Agreement, the
parties agree to immediately renegotiate such term or provision of the
Agreement. This provision will apply only to decisions of legisglative,
regulatory or judicial bodies having jurisdiction over either of the two (2)
parties of this Agreement.

From the pleadings filed in this docket it is clear that, while Conserv has
several points it wighes to renegotiate, its' chief objective is to switch from
a simultaneous purchase and sale billing method to a net bill method. Under the
Agreement it apparently has no right to switch; under the present rule a QF can
switch once a year unless the change would contravene "any other previously
agreed upon contractual provision between the QF and the utility." (Rule
25-17.82(3) (£), Florida Administrative Code). Thus the whole controversy boils
down to whether this "modification" of the rule " affects the level of . . .
payment" to Conserv so as to confer on Conserv the right to renegotiate.

Following an exchange of letters wherein Conserv requested and TECO declined
to renegotiate, TECO filed [*5] a Petition for Declaratory Statement in
December 1984. As originally filed TECO asked the Commission to answer the
following questions:

1. Did the Commission intend for its adoption of revised Rules 25-17.80
through 25-17.89 relating to cogeneration or the subsequent implementation of
those revised rules in Docket No. 830377-EU to affect or require any
modification or renegotiation of the Conserv-Tampa Electric Cogeneration
Agreement which was entered into prior to the effective date of such rule
revisionsg and implementation?

10vuo
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2. Does the Commissicn construe paragraph 24 of the July 15, 1981
Cogeneration Agreement between Conserv and Tampa Electric (heretofore approved
by the Commission in Docket No. B20165-EU) to require renegotiation of those
aspects of the Cogeneration Agreement in light of the Commission's subsequent
revision and implementation of its cogeneration rules?

TECO subsequently "supplemented" its Petition by revising the questions it
wished the Commission to answer as follows:

{a) Do revised Rules 25-17.80 - 25-17.89 relating to cogeneration adopted in
Docket No. 820406-EU, or the subsequent implementation of those revised rules in
Docket No. 830377-EU, [*6] require the level of energy or capacity payments
required under the Cogeneration Agreement between Tampa Electric and Conserv to
be modified?

{b) In revising said rules, did the Commission medify, delete or declare
invalid any provision of its administrative rules governing the proper level of
energy or capacity credit payment required under the Cogeneration Agreement
between Tampa Electric and Conserv?

{¢) In revising said rules, did the Commission find any term or provision of
the Conserv/Tampa Electric Agreement to be unjust or unreascnable?

(d) Do revised Rules 25-17.80 - 25-17.89 relating to cogeneration adopted in
Docket No. 820406-EU, or the subsequent implementing of the revised rules in
Docket No. 830377-EU, apply to cogeneration agreements entered into prior to the
effective date of said rules?

(e) Do revised Rules 25-17.80 - 25-17.89 relating to cogeneration adopted in
Docket No. 820406~EU, or the subsequent implementation of the revised rules in
Docket No. B30377-EU, reguire a modification to the level of energy or capacity
credit payments paid by a utility under cogeneration agreements entered into
prior to the effective date of such rules?

Conserv filed a response [*7] to TECO's original petition wherein it
alleged that the Commission lacked jurisdiction to entertain TECO's petition on
three grounds. First Conserv c¢laimed that TECO was requesting the Commigssion to
interpret the Agreement, a task that was within the exclusive jurisdiction of
the civil courts. Second, Conserv alleged that declaratory relief was improper
since TECO had not sought gjidance as to how a rule or statute applied to it in
its set of circumstances only. Third, Conserv alleged that it was not subject
to the Commission's jurisdiction because it was not a public utility and to be
forced to submit to the Commission's jurisdiction to protect its contractual
rights would violate Conserv's constitutional right to due process of law.
Conserv noted that its response was a Special Appearance and requested Oral
Argument on the jurisdiectional issues.

Oral Argument was scheduled for January 28, 1985.

Meanwhile Conserv filed suit in Polk County Circuit Court against TECO. In
its lawsuit Conserv is seeking the following relief:

i. An injunction prohibiting TECO from geing forward with its Petition for

100U1
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Declaratory Statement at the Commission;

2. A declaratory judgment [*8] establishing Conserv's right to
renegotiate, to change billing methods and damages for TECO's failure to
renegotiate;

3. Recision of the contract for breach thereof, the breach consisting of
TECO's failure to renegotiate, and damages for the same;

4. Recision of the contract for fraud in the inducement, the fraud
consisting of TECO's knowingly providing false estimates of its future marginal
fuel costs, and falsely advising Conserv that it would be to the latter's
advantage to be billed on a Simultaneous Purchase and Sale (SPS) basis, and to
grant damages for the loss suffered by Conserv as a result of being billed on a
SPS basis. :

On January 14, 1985 the Polk County Circuit Court granted Conserv's request
for injunctive relief and temporarily enjoined TECO from proceeding with its
Petition pending before the Commission. TECO has appealed the circuit court's
decision to grant the injunction. Thus, as the case now stands, the Commission
has before it a Petition for Declaratory Statement but the moving party has been
enioined from further participation and the responding party has from the outset
denied that the Commission has any jurisdiction over the matter. The Oral
Argument [*9] scheduled for January 28, 1985 was cancelled.

In response to Conserv's jurisdictional arguments, we agree that the civil
courts have exclusive jurisdiction to construe the Agreement and award damages
if any are merited. Thus we grant in part Conserv's request that we decline to
entertain TECO's regquest on jurisdictional grounds. Specifically, we will not
answer this question propounded by TECO:

Does the Commission construe paragraph 24 of the July 15, 1981 Cogeneration
Agreement between Conserv and Tampa Electric (heretofore approved by the
Commission in Docket No. B820165-EU) to regquire renegotiation of those aspects of
the Cogeneration Agreement in light of the Commission's subsequent revision and
implementation of its cogeneration rules?

However, the Commission certainly has jurisdiction to construe its own Rules
at the request of a regulated utility to which the rules apply. Conserv's
argument that TECO's request is improper as it does not seek guidance as to how
the rule applies to it in its set of circumstances only is patently without
merit. By its petition, TECO has asked the Commission how its rules relate to
or affect a particular contract. A more unigque set of circumstances [*10] is
difficult to imagine.

Conserv's final argument that it is not subject to the Commission's
jurisdiction because it is not a public utility and to force it to submit to the
Commigsion's jurisdiction to protect its contractual rights would violate its
constitutional rights is also without merit. First of all, the Commission, by
the action taken in this docket, will not adjudicate Conserv's contractual
rights. The Commission will interpret its rules. Insofar asg the Commission's
rules affect Conserv's rights, it is by force of contract, not by force of the
rule itself, that they do so. Secondly, Conserv would have the Commission
decline jurisdiction because Conserv is not a regulated utility subiject to the
Commission's jurisdiction. This ignores the fact that TECO, the party seeking

10v<
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relief, has requested the Commission to take action admittedly within the
Commission's jurisdiction. Would Conserv have the Commission decline to
exercise jurisdiction over a request by TECO to increase its rates simply
because the Commission's actions may affect nonregulated entities? Finally we
note in passing that when TECO originally brought this contract to the
Commission for approval [*11] in 1982, Conserv intervened and through the
testimony of its witness urged the Commission to approve the contract.

Thus we finally arrive at the heart of the matter: Did the adoption of Rule
25-17.82(3) (f), Florida Administrative Code, by itself, in any way affect the
level of payments specified in any cogeneration contract in existence at the
time the rule was adopted? The answer to this question is plainly ne. The Rule
expressly states that it will not apply where it would contravene prior
contractual obligations. This language was clearly intended to preserve
contractual commitments existing at the time the rule was adopted, not to serve
as a basis for altering them. To held otherwise would defeat our gcal of
encouraging cogeneration and would contravene the entire philosophy underpining
our rules. The rules recognize that both QFs and utilities need contractual
certainty. QFs need contractual certainty to secure financing, and utilities
must be able to rely on contractually committed capacity in their generation
expansion planning. Thus once a contract is approved by the Commission for cost
recovery purposes the Commission will not thereafter, by subsequent rule
changes, {*12] deprive either party of the benefit of their bargain.

In short we agree with Conserv that matters of contractual interpretation are
properly left to the civil courts but we also believe that TECO has properly
requested an interpretation of the Commission's rule on one aspect of our
complex and comprehensive program designed to encourage cogeneration and small
‘power production that is cost effective to the electric ratepayers of the State
of Florida.

Therefore, in consideration of the above, it is

ORDERED by the Florida Public Service Commission that the petition of Tampa
Electric Company for a Declaratory Statement is granted in part and denied in
part as set forth herein. It is further

ORDERED that this docket be and the same is hereby closed. It is further

ORDERED that any party adversely affected by the Commission's final action in
this matter is entitled to request: 1) reconsideration of the decision by filing
a motion for reconsideration with the Commission Clerk within 15 days of the
igssuance of this order in the Fform prescribed by Rule 25-22.60, Florida
Administrative Code, or 2) judigcial review by the Florida Supreme Court by the
filing of a notice of appeal with the [*13] Commission Clerk and the filing
of a copy of the notice and the filing fee with the Supreme Court. This filing
must be completed within 30 days after the issuance of this order, pursuant to
Rule 9.110, Florida Rules of Appellate Procedure. The nctice of appeal must be
in the form specified in Rule 9.900(a), Florida Rules of Appellate Procedure.

By ORDER cof the Florida Public Service Commission, this 21st day of MARCH,
1885.
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1ST CASE of Level 1 printed in FULL format.

In Re: Petition of Polk Power Partners for a Declaratory
Statement Regarding Eligibility for Standard Offer Contracts

DOCKET NO. 320556-EQ; ORDER NC. PSC-92-0683-DS-EQ
Florida Public Service Commission
1992 Fla. PUC LEXIS 1076; 92 FPSC 7:388
July 21, 1982

PANEL:
[*1]

The following Commissioners participated in the disposition of this matter:
THOMAS M. BEARD, Chairman; BETTY EASLEY; J. TERRY DEASON; SUSAN F. CLARK; LUIS
J. LAUREDO

OPINION:
ORDER GRANTING DECLARATORY STATEMENT IN THE NEGATIVE

BY THE COMMISSION:
BACKGROUND

By petition filed May 28, 1992, Polk Power Partners, L.P. ("Polk"} has asked
for a declaratory statement that Polk Power Partners may sell additional
capacity from a qualifying cogeneration facility via a standard offer contract,
where the project's total net generating capacity exceeds 75 megawatts (MW) and
where the contemplated standard offer contract provides for committed capacity
of less than 75 MW. '

Though acknowledging that Rule 25-17.0832(3) (a), F.A.C. provides for standard
offer contracts involving "small qualifying facilities less than 75 megawatts.
", Polk theorizes an ambiguity as to whether the 75 megawatt cap speaks to the
total net generating capacity nl of the QF, as defined at 18 C.F.R. 292.202 ({(g)
(1990) of the FERC rules implementing PURPA, or the committed capacity which the
qualifying facility has contractually committed to deliver on a firm basis to
the purchasing utility. It is the latter definition [*2] alone which would
be congistent with the declaratory statement petitioned for by Polk.

nl Total net generating capacity, or "Useful power output” of a cogeneration

facility means the electric or mechanical energy made available for use
exclusive of any such energy used in the power production process.

DISCUSSION

We grant Polk Power Partners' Petition for Declaratory Statement, albeit in
the negative.

The mere allegation at p. 8 of the Petition that

10435
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A QF with a total net generating capacity of 95 MW that sells only 70 MW to a
purchasing utility is fregquently referred to as a 70 MW QF

is hardly sufficient to create authentic ambiguity in this matter in view of
the context in which the operable standard offer rule appears. Not only Rule
25-7.0832(3) {a}, previously cited, but also Rule 25-17.0832(2) states that

Negotiated contracts shall not be evaluated against an aveoided unit in a
standard offer contract, thus preserving the standard offer for small qualifying
facilities as described in subsection (3) [e.s.]

A1l of the language in both rule sections relating the 75 MW cap to the goal
of preserving the standard offer for small qualifying facilities would [*3]
be rendered nugatory by the declaratory statement petitioned for by Polk.

If "committed" capacity, rather than total net generating capacity were the
measure by which to calculate the 75 MW cap, QF's of any size could participate
in standard offer contracts, contrary to the clear intent of the rules to
preserve such participation for small QF's. It is a fundamental principle of
statutory construction that statutes are not to be construed in such a manner as
to render them meaningless, and that principle should govern the interpretation
of rules as well.

Accordingly, we decline Polk's Petition to issue the statement requested. We
state instead that the 75 MW cap referenced in Rule 25-17.0832(3) (a) refers to
the total net generating capacity of the QF.

In view of the above, it is

ORDERED by the Florida Public Service Commission that Polk Power Partner's
Petition for Declaratory Statement is granted in the negative. It is further

ORDERED that this docket is closed.

By Order of the Florida Public Service Commission this 21st day of July,
1982,

100
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As described below, we deny West Penn's petition for declaratory order. The
Pennsylvania Commission, and the courts, have determined that a valid, legally
binding contract exists in this case. We will not disturb that contract.

However, we would encourage the parties to the contract to consider settling
their differences at this stage particularly if, as may be the case, the
facility has not been constructed.

I. Background
[*3]
B. Statutory and Regulatory Background

We have had occasion in several recent cases to summarize the basic components
of section 210 of PURPA and our implementing regulations. n3 There are several
provisions, discussed below, that are pertinent to the issues raised in this
proceeding.

- = = = = - = = - - - - - - - - - -Footnotes- - - = = - « = ~ - = & - - - = - -
ni3

See, e.g., New York State Electric & Gas Corp., 71 FERC P61,027 (1995) (NYSEG),
slip op. at 1-3; Southern California Edison Co., 70 FERC P61,215 at 61,676-77
(1995} (Southern California Edison); Connecticut Light & Power Co., 70 FERC
P61,012 at 61,023-24, reconsideration denied, 71 FERC P61,012 (1995}, appeal
docketed sub nom. Niagara Mohawk Power Corp. v. FERC, No. $5-1222 (D.C. Cir.
Apr. 24, 1995) {(Comnecticut Power).

4 = = - 4 = - - = =« - .-~ - - -End Footnoteg- - - - = - = = = = = = = = - = -

Under PURPA and our implementing regulations, the rates at which an electric
utility is required to purchase a QF's capacity and energy may not exceed the
utility's avoided costs. n4 Our regulations expressly provide, however, that if
the QF is providing energy or capacity [*4] "pursuant to a legally
enforceable obligation for the delivery of energy or capacity over a gpecified
term," the rates may be based (at the QF's election) on the purchasing utility's
"avoided costs calculated at the time the obligation is incurred." nS Moreover,
the regulations further stipulate that rates calculated as of such time will

‘meet the statutory and regulatory standards even if they "differ from avoided
costs at the time of delivery." né Finally, for most QFs, section 210 (e) of
PURPA and the Commigsion's regulations provide for exemptions from regulation
under the Federal Power Act (FPA), the Public Utility Holding Company Act and
state law--including exemptions from utility-type rate regulation under the FPA
and under state law. n7

- - = = - = = - = = - = = - - - - -Footnotes- - - - -~ - - - = - - - - - - - - -
n4
See 16 U.S5.C. § 824a-3(b) (1988); 18 C.F.R. § 292.304(a) {2) (1994).

ns
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18 C.F.R. § 292.304(d) (2) (199%94).
né

18 C.F.R. § 292.304(b) (5) (1994).
nv

16 U.S.C.A. § B24a-3(e) {(Wegt 1985 & Supp. 1995); 1B C.F.R. §§ 292.601(c),
292.602(c) (1) (1994).

- = = = = = - 4 = - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[*5] '
B. Factual Background nB8

- - - - - - - - - - - - - - - - - -Footnoteg- - - - - - = = - 4 = - - - - - - -~
ns

Our description of the factual background is derived primarily from the West
Penn Petition, the Protest and Request for Dismissal of Washington Power, filed

April 3, 1995 (Washington Power Protest)}, and the Protest and Motion to Dismiss
of the Pennsylvania Commission, alsc filed April 3, 199%5 (Pennsylvania
Commisgsion Protest). The relevant facts, particularly as to the extensive
litigatien that has preceded the filing of the West Penn Petition, are lengthy
and convoluted but for the most part are not in dispute. We set forth the
factual background prior to summarizing the pleadings, because we believe that
acquaintance with the long-running prologue to the instant proceeding is
esgential to understanding the parties' positions here.

- -~ - - - - - - - - - - - - - -BEnd Footnotes- - - - - - - - - - - - - - - - -

Washington Power is building a cogeneration and small power production QF
located near Burgettstown, Pennsylvania (Facility). nS On October 15, 1987,
after more than one year of negotiations, West Penn and Washington Power entered
into an {*§] Electric Energy Purchase Rgreement (Purchase Agreement) for sale
of the capacity and energy of the Facility to West Penn. nl0 The Purchase
Agreement is for a 33-year term and originally contemplated that sales of
capacity and energy from the Facility to West Penn would commence on October 1,
1991 (but also included provisions addressing the parties' rights and
obligations in the event of later commencement dates). The rates are comprised
of various components, including a capacity cost originally set at § 0.036 per
kilowatt (kW) hour, which was below West Penn's avoided costs calculated as of
October 1986. nll

- = = = = =4 = = = = - = = = = - - -Pootneotes- - - - - - - - - - - - - - - - - -
ns

In North Branch Energy Partners, L.P., 42 FERC P62,240 (1988) (Cogeneration
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Certification), the Commission certified the Facility as a qualifying
cogeneration facility. In Washington Power Co., L.P., 69 FERC 62,1139 (13994)
{Small Power Production Certification), the Commission also certified the
facility as a small power production facility. The Commission recently
recertified the Facility as a qualifying cogeneration facility. See Washington
Power Co., L.P., 70 FERC P62,168 (1995) (Cogeneration Recertification). In each
case, the Commission certifications were jssued pursuant to delegated
authority. 18 C.F.R. § 375.308(b) (4) (1994).

Whether construction of the Facility actually has begun appears to be in
dispute. Washington Power asserts in this proceeding that it has commenced
construction. Washington Power Protest at 33 & n.l1l. Additionally, in its
application for certification of the Facility as a small power production QF,
Washington Power represented that construction began in July 1924. See 69 FERC
at 64,296. West Penn, however, asserts that the Facility is "unbuilt" and argues
that the Commission's failure to grant the relief sought by West Penn "may
result in construction" of the Facility. West Penn Petition at 11. Several
intervenors expressly allege that Washington Power has not yet commenced
congtruction of the Facility. We need not and do not make any determination as
to the accuracy of the competing allegations on this point,

[*7]

nlg

The Purchase Agreement, which is Exhibit D to the West Penn Petition, was
executed by North Branch Energy Partners, L.P., which was Washington Power's
name at that time. For convenience, we will refer to the developer of the
Facility as Washington Power throughout this order.

nll

While West Penn avers that only the capacity rate is at issue in this
proceeding, West Penn Petition at 4, it nonetheless elsewhere appears to request
from the Commission a determination that no purchase obligation of any type
exists between West Penn and the Facility. See id. at 38.

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

The Purchase Agreement further provides for certain "milestone" dates by
which certain events in the development of the Facility were to be completed,
failure to comply with which would effect a termination of the Purchase
Agreement. Among the milestones is completion of construction finmancing for the
Facility, the date for which was originally set at October 1, 1985. The
conditions precedent for completion of financing include obtaining the requisite
regulatory approvals, among which are the Pennsylvania Commission's [*8]
acceptance of the Purchase Agreement and its approval for West Penn's passing
through to its customers the rates payable to Washington Power. nl2

- - - - - - - - - - -« - - - - - -Footnotes- - - - = = - - & = - - - - = - - .

nli2
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See Purchase Agreement §§ 5.3 (f)-(i).

- - - - - -~ -End Footnotes- - - - - - - - - - - - - - -« - -

On January 5, 1988, West Penn submitted the signed Purchase Agreement to the
Pennsylvania Commission for approval. The Pennsylvania Commission initially
approved the Purchase Agreement as executed in an order dated July 8, 1988.

The Pennsylvania Commission's first approval did neot entail any modification of
the Purchase Agreement, including the capacity charge and milestone dates to
which West Penn and Washington Power originally agreed. Thereafter, a lengthy
course of litigation ensued before the Pennsylvania Commission and the
Pennsylvania courts, culminating in an unsuccessful petition for certiorari
filed by West Penn with the United States Supreme Court. We will not here
describe all of the subsequent decisions of the Pennsylvania Commission and the
Pennsylvania courts. Instead, our description is limited to those [*9]
aspects of the various orders that are pertinent to the issues raised in the
West Penn Petition. nl3

- - = - - - - - - - - - « - - - - -Footnotes- - - - ~ - - - - - - - - - - - - -
nls3

While the parties disagree as to the effect and proper interpretation of the
earlier decisions, the actual orders of the Pennsylvania Commisgsion and the
Pennsylvania courts are, of course, matters of record, with most of the court
decisions having been published in official reporters. In any case, copies of
nearxly all of the orders involving the Facility alsc are contained in Exhibit F
"to the West Penn Petition. Exhibit ¥ is the Appendix to West Penn's petition for
certiorari to the United States Supreme Court, filed in Docket No. 94-7 on July
1, 1994. The most recent crder of the Pennsylvania Commission, dated December
16, 1994, is Attachment A to the Washington Power Protest.

- - - - - - - - -« - - - - - - -End Footnotes~ - - - - - - = = - - = - - - - -
C. West Penn Petition

In its petition, West Penn requests that the Commission address geveral issues
concerning an electric utility's obligations to purchase QF power, particularly
regarding the appropriate point or points [*10] at which to calculate the
utility's avoided costs. Specifically, West Penn asks this Commission to declare
that under federal law:

(1} An electric utility may not be required to purchase capacity from a QF when,
as West Penn alleges is the case here, (a) the rates exceed the utility's
current avoided costs, (b) the rates are based upon stale avoided-cost data, (¢}
the utility no longer needs the capacity and (d) the QF is unbuilt;

{2) (a) A State regulatory authority may not modify material terms of a
privatelynegotiated power purchase agreement between a utility and a QF; or (b)
if the contract is so modified, the utility must be allowed to
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demonstrate that the contract's purchase price exceeds the utility's avoided
costs as of the time of the modification;

{3} Avoided costs must be redetermined when a QF materially changes its project
or seeks certification of a new project design; and

(4) West Penn has no current purchase obligation from Washington Power's QF
facility. nl4

- = - — e = = = = = - - - = - -Footnotes~ - - - - - - - - - - - - - - - - -
nl4 See West Penn Petition at 1-2, 37-38.

- - - = -+ - - - - - - - - - - -End Pootnotes- - - - - - - - « - - = - - - - -
[*11]

West Penn argues, first, that PURPA's setting as the maximum rate for QF
power “the incremental cost to the electric utility of alternative electric
energy" nls --i.e., avoided costs--means that the purchase price never can
exceed the utility's current avoided costs at any time during the term of the
purchase agreement. West Penn initially suggests that the Commission's
regulations under PURPA, by permitting rates to be based on avoided costs to be
calculated as of the time the utility incurs a legally enforceable obligation to
purchase a QF's power and by explicitly recognizing that such rates are
permissible even if they differ from the utility's avoided costs at the time of
actual delivery of the QF's power and capacity, create an ambiguity concerning
whether a QF can "lock in" long-term rates for the entire life of a contract
even if such rates turn out later to exceed the utility's actual aveoided costs.
West Penn asserts that if such provisions of the Commission's PURPA regulations
in fact permit purchase rates that exceed avoided costs on a long-term basis,
those regulations "are, and always have been, in clear violation of the express
terms of PURPA

- - - - - =« - - - - - - - - - -~ - -Footnotes- - - ~ - - - - - - - - - - - - - -
nils

16 U.S.C. § 824a-3(b) (1988).

- - - -~ - - = = - = - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

[*12]

§ 210." nlé

- = - - = - 4 = - = - - = - - - - -Footnotes- - - - - - - - - - - - - = - - = -

nleé

West Penn Petition at 22.
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- - -End Footnotes- - - - ~ - - -~ = - - = -~ - - - -

West Penn then suggests, however, that the Commission never intended that its
regulations be so interpreted. In support, West Penn asserts that while the
regulations provide that avoided costs may be calculated "prior to the beginning
of [a) specified term," nl7 the Commission never has suggested that the
"spaecified term" of a purchase agreement between an electric utility and a QF
might be several decades. West Penn infers that "presumably, the Commission

realized that avoided costs could vary significantly cover time, and that
long-term purchase rates premised on avoided costs should be subject to
correction if circumstances changed materially." nls8

- = - = = = = = - - - - - - - - - -Footnotes- - - - - - - - - - -« ~ - - -~ - - -
nl7

18 C.F.R. § 292.304{d) (2) (1994).
nis

West Penn Petition at 23.

- - - = = - = = - - - - -« - -~ - -Bnd Footnotes- - - - - - - - - - - - - - - - -

West Penn construes our recent orders in Scouthern California (*13]
Edizon and Connecticut Power as providing additional support for its argument
that the Commission should abrogate West Penn's 1987 Purchase Agreement with
Washington Power becauge the rates allegedly exceed Wegt Penn's current avoided
costs. West Penn quotes, for example, our statement in Southern California
Edison that "we believe it is inconsistent with our obligation under PURPA to
ensure just and reasonable rates, and our goals to encourage development of
competitive bulk power markets, to permit the use of PURPA to create new
contracts that do not reflect market conditions for new bulk power supplies."
nl9 West Penn further notes the Commission's concerns, expregsed in dicta in
Southern California Edison, about the need for the capacity and the staleness of
the data at issue in that case. West Penn adds that the Commission held in
Connecticut Power that, contrary to suggesticns in the preamble to ocur § 210
regulations, states have no authority under PURPA to authorize rates that exceed
avoided costs. "Both opinions," West Penn concludes, "strongly suggest that the
avoided cost cap must be strictly enforced." n20

- r s = - - = = - - - - = - - -« = ~Footnoteg- - - - - - - - - - = - - - - - - =
nls

Id. at 24 (quoting 70 FERC at 61,676).
{*14]

n20

West Penn Petition at 25.
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- = = = = = - -~ - - = - - - - - -End Footnotes- - - - - - - - - - - - - - - ~ -

West Penn's second argument is that the Pennsylvania Commission had no
authority to modify the Purchase Agreement, because it was a privately
negotiated agreement between an electric utility and a QF and thus protected by
our PURPA regulations from any modifications by the Pennsylvania Commission. n2l
In support, West Penn quotes section 292.301(b} of this Commission's PURPA
regulations:

- = - - - - = - - = - 4 - - - - - -Footnotes- - - - - - = = - = = - - - - - - -

n2l

- - = - - - = - - - - - - - - - -End Footnotes- - - - - - - - -« - - - - - - - -
Nothing in this subpart:

(1) Limits the authority of any electric utility or any qualifying facility to
agree to a rate for any purchase, or terms or conditions relating to any
purchase, which differ from the rate or terms or conditions which would
otherwise be required by this subpart; or

{2) Affects the wvalidity of any contract entered into between a qualifying
facility and an electric utility for any purchase. [ n22 ]

- - - - - - - - - - s - - - - - - -Footnoteg- - ~ - - - = - -~ - & - - - - - - -

n22 18 C.F.R. § 252.301(b} (1994). The "subpart" to which the above-quocted
language refersg is Subpart C of the Commission's PURPR regulations. Subpart C
governs arrangements between electric utilities and QFs under section 210 of
PURPA, including arrangements for utilities' purchases from QFs.

- 4 = - - = = - 4 =~ 2« -« - - -End FoOtNoteg- - - - - - = = - - = = = - - = -
[*15]

West Penn construes section 292.301(b) of our PURPA regulations as not only
authorizing utilities and QFs to make their own contractual arrangements
independent of our PURPA regulaticns but also as precluding State regulatory
authorities from ordering modifications toc utilities' contracts with QFs. West
Penn argues in particular that the Pennsylvania Commission violated section
292.301(b) by changing certain milestone provisions, which West Penn claims it
negotiated for its protection, while enforcing a purchase price based on
allegedly stale data.

Alternatively, West Penn argues, if PURPA permits a State regulatory

authority to medify a privately-negotiated utility/QF contract, the purchase
price must be based upon the utility's avoided costs as of the time of the
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modification. n23 In support, West Penn opines that until the date of the
modification, the QF has no legally enforceable obligation to deliver power.

- = - =~ = - = = = = = = - - = - - -Footnotes- - - - - - - - - « - - -~ - - - - -
n23

See West Penn Petition at 29-31.

- = = = - = - - - - - - -+ - - -End Footnotes- - - - - - = - - = - = - - - - -

Finally, West Penn claims that, because Washington Power [*16] obtained
dual certification of the Facility as a qualifying small power production
facility after its initial certification as a qualifying cogeneration facility,
the Purchase Agreement is void and West Penn has no obligation to purchase
capacity from the Facility. n24 West Penn argues that Washington Power's
proposed small power production facility is substantially different from the
proposed cogeneration facility that the parties contemplated when they signed
the Purchase Agreement in 1287 and that it neither has agreed, nor has been
ordered by the Pennsylvania Commission, to purchase capacity from Washington
Power's proposed, allegedly redesigned, small power production facility. West
Penn urges that if and when it is required to purchase capacity from Washington
Power's small power production facility, the rates must be calculated as of the
date that Washington Power incurs a legally enforceable cbligation to deliver
the capacity. In West Penn's view, that date as of which the purchase rate must
be calculated could only be some future date upon which the Pennsylvania
Commission orders West Penn to purchase power from the small power production
facility certified by this Commission. [*17]

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - -~ - - - 4 - &« - . -
n24

See id. at 32-37. See also supra note 9 (citing Commission's QF certification

orders for Facility).

- - = - - - = - -+« = - - - - - -End Footnotes- - - - - -« - ~ - - - - - - - - -
Notice of the West Penn Petition was published in the Federal Register, n25

with protests and motions to intervene originally due on or before April 3,

1995. By notice of the Commission issued on March 3, 1995, the due date for

protests and interventions was extended to April 5, 19295.

-~ = = = = = - - = = - - - - - - - -Footnotes- - - - - - - - - - - - 4 - - - - -

n25

60 Fed. Reg. 14,741 (1995).

- - - - - - - - - - - - - - - - -End Pootnotes- - - -~ - - - - - - - - - . - _ -

1015




Page 67
71 EE.R.C. P61,153; 1995 FERC LEXIS 856, *17 LEXSEE

D. Response of Washington Power

Washington Power filed a motion to intervene on March 30, 1955, and followed, on
April 3, 1995, with the Washington Power Protest, which contains its substantive
arguments against the West Penn Petition. After summarizing what it regards as
the salient aspects of the Purchase Agreement and the prior legal proceedings,
Washington Power argues, first, that the West Penn Petition [*18] must be
dismissed on the grounds of res judicata. Washington Power asserts that this
case satisfies all of the requirements for application of the res judicata
doctrine as adopted by the Commission in Greensboro Lumber Co. v. Rayle Electric
Membership Corp., 40 FERC P61,283 (1987} (Greensboro). Specifically, Washington
Power urges, the West Penn Petition involves the same cause of action, the same
parties and the game igsues that were raised or that could have been raised in
the prior proceedings before the Pennsylvania Commission, the Pennsylvania
courts and the United States Supreme Court. Washington Power contends that West
Penn, having had its arguments consistently rejected in all of the prior
litigation, should not be permitted to resurrect its arguments before the
Commission, thereby "being coffered yet another bite at the apple.” n2é

- - = = -« = - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - &~ - - -

n2é

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

Washington Power's second argument is that, even if res judicata did not bar
the West Penn Petition, West Penn's claim that changed [*19] circumstances
entitle it to avoid its obligations under the Purchase Agreement still provide
no basis for the Commission to grant the requested relief. Washington Power's
argument on this point is two-fold. First, Washington Power asserts that the
Commission has no jurisdiction to invalidate the Power Agreement and its rates
because under our regulaticns issued pursuant to section 210(e) of PURPA, QFs
are exempt from utility-type regulation, including such regulation under both
state law and the FPA. Thus, Washington Power concludes, once the State
regulatory authority has determined that the contract rates are consistent with
the avoided cost cap, neither the State authority nor this Commission has
authority to revisit those rates on the basis of allegedly changed
circumstances. n27

- - = = - = - - = - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
n27

In support, Washington Power cites, amcong other cases, Freehold Cogeneration

Association, L.P. v. Board of Regulatory Commissioners, 44 F.3d 1178 {34 Cir.

1995) {Freehold).

- - - -~ - - =-- - - -+ - - - -End Footnotes- - - - - - - - - - - - - ~ - - =

Washington Power further argues that the Commission [*20] already has
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addressed and rejected the claim that changed circumstances justify revising
agreed-upon avoided cost rates. Washington Power, quoting extensively from the
preamble to the Commission's regulations implementing section 210 of PURPA,
urges that in enacting those regulations, the Commission expressly recognized
that basing rates in long-term contracts on avoided cost estimates made at the
time of contracting will result in some contracts that will have overestimated
avoided costs and some that will have underestimated. Moreover, Washington Power
agserts, the discussion in the preamble also demonstrates that the Commission
considered and expressly rejected the changed circumstances argument now made by
West Penn and concluded instead that QFs, having obtained the certainty of
long-term rates, should not be deprived of the benefits of that certainty as a
result of changed circumstances.

Washington Power next argues that to the extent that the West Penn Petition
claims that sections 292.304(b) (5) and 292.304({d) (2) (ii) of the Commission's
PURPA regulationg violate section 210 of PURPA by permitting rates in excess of
current avoided costs, such challenge to the regulations is [*21] untimely
and jurigdictionally defective. Washington Power asserts that the regulations
became final and nonappealable in 1980 and that West Penn cannot evade that bar
by attempting to characterize its challenge as addressing the implementation of
the regulations rather than the regulations themselves.

Fourth, Washington Power disputes that either Connecticut Power or Southern
California Edison provides any support for West Penn's claims. Washington Power
distinguishes Connecticut Power as involving a challenge under PURPA, not
resolved by the courts in prior litigation, to a state law that required rates
acknowledged to be above avoided costs. Here, Washington Power argues, the
challenged rates were found by the Pennsylvania Commission to be below avoided
cost at the time of a legally enforceable obligation, and that determination, as
well as the revised milestone dates, was addressed and upheld by the courts.

Washington Power also argues that this case differs from Southern California
Edison, because West Penn's claim, raised only after the Power Agreement was
signed, that current avoided costs are lower because it no longer needs the
Facility's capacity, has been [*22] fully litigated through the courts and is
no longer pending. Washington Power adds that the Commission's dicta in Southern
California Edison expressing concern with the staleness of the data used in that
case to determine avoided costs does not support West Penn's position, because
the data used to calculate the Purchase Agreement capacity rate were not stale
as of the time the contract was signed. o

Finally, Washington Power argues that the Facility's dual QF certification as
both a gqualifying small power production and a qualifying cogeneration facility
is irrelevant to the issue of the avoided cost rates under the Purchase
Agreement. Washington Power explains that it obtained additional certification
as a qualifying small power production facility because the Facility intends to
use a waste fuel as its primary energy source.

E. Regponse of Pennsylvania Commission

Having filed a notice of intervention and reservation of the right to protest on
March 29, 1995, the Pennsylvania Commission filed its protest and motion to
dismiss on April 3, 1995. In its protest and motion to dismiss, the Pennsylvania
Commission details the prior litigation over the Purchase Agreement-and [*23]
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azserts that the issues raised by the West Penn Petition have been fully
adjudicated before the Pennsylvania Commission, whose resolution of those issues
has been left undisturbed by both the Supreme Court of Pennsylvania and the
United States Supreme Court. The Pennsylvania Commission contends, therefore,
that the doctrine of res judicata (claim preclusion} bars West Penn from
relitigating the issues before this Commission.

Characterizing the West Penn Petition as in essence asserting that an alleged
change in capacity needs since the time that a legally enforceable obligation
was incurred requires revisiting the Purchase Agreement, the Pennsylvania
Commission observes that this argument has been raised by West Penn in prior
proceedings and has been repeatedly rejected. The Pennsylvania Commission
asserts that West Penn now seeks this Commission's assistance in the rescission
of prior-adjudicated Pennsylvania Commission orders that have been upheld by

all appellate courts. The Pennsylvania Commission further points out that West
Penn at the same time also not only now has asked the Pennsylvania Commigssion to
rescind its own corders, notwithstanding the refusal of the United States

[*24] Supreme Court to overturn them, but continues to challenge before the
Pennsylvania courts the state commission's refusal to permit West Penn to
relitigate its previously-rejected claims.

The Pennsylvania Commission also argues that under PURPA and our regulations,
the issues raised by West Penn are appropriately determined not by this
Commigsion but at the state level. The Pennsylvania Commisgion states that in
the amici brief filed in September 19%4 in response to West Penn's certiorari
petition to the United States Supreme Court in a companion case to that
involving the Facility, this Commission agreed that the Pennsylvania
Commission's actions with respect to the Power Agreement were not inconsistent
with PURPA and, in particular, that it was reasonable for the Pennsylvania
Commission to calculate the capacity rate as of the date of contract execution.
The Pennsylvania Commission asserts that those determinations, now being
challenged by West Penn yet again in this proceeding, remain reasonable and
within the authority that PURPA delegates to the States. The Pennsgylvania
Commission urges this Commission to reject West Penn's attempt to have the
Commission micromanage [*25] the details of PURPA contract administration,
requiring the Commission to delve into fact-based issues as to such matters as
avoided costs and capacity needs for specific facilities, when our own
regulations expressly delegate such matters to the States.

F. Other Responses

On March 29, 1995, Armco Advanced Materials Company, a Business Unit of Armco,
Inc. (Armco), a retail customer of West Penn, filed a motion to intervene in
support of the West Penn Petition. Armco argues that if West Penn is required to
purchase capacity from the Facility--on which, according to Armco, no
construction has begun n28 --rates to retail customers would increase
substantially and result in substantial economic harm to Armco, which currently
consumes approxXimately five percent of all energy sold by West Penn at retail in
Permnsylvania. Armco agrees with West Penn that the Purchase Agreement rates were
based on a now outdated capacity expansion forecast from 1986/1%87 and that West
Penn now does ncot need the Facility's capacity. Armco further argues that the
Purchase Agreement will be a stranded cost that will deter any state or federal
effort to open up to competition the West Penn system and thus [*26] is not
in the public interest.
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- - -Foothotes- - - - = - =« - =2 = = - + = - = - =

n2s

But see supra note 9 (describing parties' disagreement as to whether
construction has begun) .

- = = - - - - - - .- -~ - - - -End Footnotes- - - - - - - - - = -~ - - - - - -

On March 31, 1995, the West Penn Power Industrial Intervenors (Industrials)
filed a motion to intervene in support of the West Penn Petition. Industrials
identifies itself as an ad hoc association of energy-intensive industrial
customers of West Penn. n29% Industrials agrees with West Penn's claims that

the Purchase Agreement's capacity charge of 5.71 cents /kWh exceeds West Penn's
current avoided costs and will cause West Penn's ratepayers to incur excess
costg of § 962 million over the life of the contract. Industrials further agrees
with West Penn that such rate increases would damage the competitive positions
of West Penn and its industrial customers.

- - - - -~ - -~ - - -+ - - - - -FoOtnotes~ - - - - - - - = - - « - - - +« - -
nzs

Industrials states that its membership for purposes of this proceeding currently
consists of Anchor Glass Container Corporation, Corning Incorporated, Ervin
Industries, Latrobe Steel Company, Lukens Steel Company, MG Industries, National
Roll Company, Owens-Illincois, Inc. and Washington Steel Corporation.

- - = = - - = = -~ - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
(*27]

On April 3, 1995, Allegheny Ludlum Corporation (Allegheny Ludlum} filed a
motion to intervene in support of the West Penn Petition. Allegheny Ludlum
states that it is a manufacturer of stainless steel and other specialty steel
products and is one of West Penn's two largest retail customers. Like Armco and
Industrials, Allegheny Ludlum agrees with West Penn that the rates under the
Purchase Agreement exceed current avoided costs and that West Penn currently has
no need for additional capacity. Allegheny Ludlum contends that the Facility has
neither been built nor financed and that it is unfair to West Penn's ratepayers
to force them to bear the costs of an unneeded power plant so that Washington
Power and its investors can reap what Allegheny Ludlum characterizes as windfall
profits. Allegheny Ludlum further suggests that forcing the West Penn ratepavyers
to incur the costs of the Facility will "Yseverely diminish the ability of
industrial companies to compete in the marketplace, and . . . effectively
threaten the jobs of thousands of residents in southwestern Pennsylvania." n30

- = = = = = 4« = - -« = - - - - -~ - -Footnotes- - - - - - - - - - - - - - - - - -
nio

Allegheny Ludlum Intervention at 7.
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- - - - - - -End Footnotes- - - - - - - =~ - = - - - - - - -
[*28]

On April 3, 1995, the Cogeneration Association of California (Cogeneration
Association) filed a motion to intervene and protest in opposition to the West
Penn Petition. Cogeneration Association states that it is an ad hoc association
representing the interests of its member companies in several cogeneraticn
companies. n3l It explains that such cogeneration companies are primarily
engaged in electrical generation and the sale of steam for enhanced oil recovery
operations in California and that they sell electricity pursuant to long-term
contracts. Cogeneration Association argues that granting the relief sought by
West Penn would undermine both the sanctity of contracts, relied upon by QFs to
obtain financing, and years of Commission precedent, upon which QFs also have
relied, concerning the validity and enforceability of QF contracts that have
been approved by State regulatory authorities. Cogeneration Association argues
that neither PURPA nor the Commission'’s regulations permit the undoing of valid
and binding contracts because of changing market conditions.

- = - - = - - = - - = - - =~ . - -Footnotes- - - - - = - -~ = = - = = - ~ . - -
n3l

Cogeneration Association states that the constituent cogeneration companies
include Sycamore, Kern River, Midway-Sunset, Mid-Set, Coalinga, Sargent Canyon
and Salinas River Cogeneration Companies.

- - - - - - - = - - = - - - - - -Bnd Footnotes- - - - - - - - - - - - - - - - -
(*29]

Also on April 3, 1995, National Independent Energy Producers (NIEP) filed a
motion to intervene, protest and answer in opposition to the West Penn Petition.
NIEP states that it is an association of a variety of publicly-traded and
privately-held corporations that develop and operate cogeneration and other
wholesale generation facilities that use a broad spectrum of fossil-fueled and
renewable technologies, as well as power marketers. NIEP argues that the West
Penn Petition presents the Commission with one primary question that is gimilar
to the main issue in NYSEG: can and should the Commission terminate or modify
the Purchase Agreement, after it has been voluntarily executed by West Penn and
approved by the Pennsylvania Commission, simply because the contract differs
from West Penn's current estimates of avoided costs and its current forecasts of
demand on its system? NIEP urges the Commission to reject West Penn's proposal,
because accepting it would be inconsistent with PURPA and the Commission's
regulations, would destroy the certainty of income stream upon which QF
financing is based and would chill development of new generaticon projects and
thereby destroy competition in [*30] the wholesale generation market.

NIEP argues, first, that the Purchase Agreement is consistent with PURPA and
the Commission's implementing regulations and that PURPA prevents modifications
of the Purchase Agreement after it has received approval by the Pennsylvania
Commission. In enacting PURPA, NIEP asserts, Congress recognized the difficulty
that QFs would have obtaining finaneing and gave the Commission the authority

=
-
OO
o
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and responsikility to implement regulations that would further the development
of QFs. The Commission, in turn, recognized that it would be wvirtually
impossible to finance QFs without assurances of a steady stream of revenue to
cover their fixed costs and accordingly provided in its regulations that QFs
could choose to sell power to an electric utility at a pre-determined fixed rate
that represents an estimation of the utility's avoided cost. Moreover, the
Commission expressly acknowledged that the rates under the permissible
fixed-rate QF contracts may exceed current market prices. NIEF argues that West
Penn's interpretation of PURPA and the Commission's regulations essentially
would eliminate the fixed-rate option now provided to QFs in the regulations.

NIEP's [*31] argument that PURPA precludes attempts to modify power purchase
contracts after the State regulatory authority has approved them is essentially
the same as Washington Power's argument on this point. n32 NIEP also cites in
support a recent temporary restraining order issued by the United States
District Court for the Western District of New York in Kamine/Besicorp v.
Rochester Gas & Electric, No. 6:95-cv-06045 (March 20, 1995) (Kamine), in

which the court prevented the utility from suspending payment under a power
purchase contract with a QF where the utility claimed that the rates exceeded
the utility's avoided cost. NIEP states that the Kamine court followed Freehold
in determining that a utility was precluded from seeking to modify the rates in
its power purchase agreement. NIEP additionally argues that West Penn's request
to have the Commission evaluate the rates under the Purchase Agreement (as well
as West Penn's present need for the Facility's output) is precisely the kind of
regulatory review that is precluded by QFs' exemption from regulation under the
FPA that section 210(e} of PURPA provides. NIEP concludes that the only
jurisdiction that the Commission has [*32] over QF contracts is to ensure
that states abide by the Commission's regulations implementing PURPA.

- - - - -=-- - - - - - - - - - - -Footnotes- - - - - - - - = - - = - - ~ 4 - -
n3iz

See supra text accompanying note 27.

- -~ -=-- == - - - -« - -~ - -End Footnotes- - - - - = = - - - - - - - - - -

NIEP's second argument is that granting West Penn's requested relief would be
bad public policy and would harm competition in the generation market. NIEP
contends that adopting West Penn's position not only would vitiate QFs' ability
to obtain financing through the use of fixed-rate contracts and thus inhibit the
construction of new generating facilities but alsc would undermine the pervasive
use of long-term contracts throughout the industry. The result, NIEP argues,
would be to reduce competition in the generation markets and increase the cost
of generation to consumers.

Fulton Cogeneration Associates (Fulton} filed a motion to intervene on April
3, 1995. Fulton states that it is a New York limited partnership formed for the
purpose of constructing a cogeneration facility in Fulton, New York. Fulton
explains that it is a QF and that any determination in this proceeding [*33]
with respect to the validity of QF contracts could affect it. Fulton takes no
pogition on the West Penn Petition and raises no issues.
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ANR Pipeline Company (ANR} filed a motion to intervene on April 3, 1995. It
states that it is a natural gas transmission company that, pursuant to long-term
firm contracts, transports natural gas to a substantial number of cogeneration
QFs in New York and New Jersey. ANR asserts that a determination in this
proceeding concerning purchase obligations under QFs' contracts with utilities
could affect its long-term firm natural gas transportation contracts. ANR takes
no position on the West Penn Petition and raises no issues.

On April 4, 1995, the Pennsylvania Office of Consumer Advocate {(Consumer
Advocate) filed a motion to intervene in support of the West Penn Petition.
Consumer Advocate explains that it is a state agency empowered by statute to
represent the interests of consumers of utility services in the Commonwealth of
Pennsylvania before the Pennsylvania Commission, similar federal regulatory
agencies and state and federal courts. Consumer Advocate suggests that the West
Penn Petition raises an unresclved issue regarding the implementation of PURPA's
[*34] requirements, particularly in view of the Energy Policy Act of 1992 and
other developments that have increased competition in the electric utility
industry. Specifically, Consumer Advocate argues, the West Penn Petition
presents the issue whether PURPA requires a utility to pay a rate for QF power
that exceeds current avoided cost when the purchase rates are based on stale
data, the utility no longer needs the capacity and the QF remains unbuilt.
Congsumer Advocate contends that from the perspective of Pennsylvania's
consumers, requiring West Penn to purchase the Facility's capacity and energy at
rates in excess of avoided cost, now and in the foreseeable future, cannot
result in rates that are just and reasonable.

Consumer Advocate argues that while PURPA intended to encourage the
development of QFs, it made clear that a utility's ratepayers should not
subgsidize the utility's mandated purchase of QF power. In this case, Consumer
Advocate avers, regquiring West Penn to proceed with the Purchase Agreement would
viclate that balance. Consumer Advocate argues that because the Facility is not
built, Wesgt Penn's regquested relief is not precluded by Southern California
Edison or Freehold [*35] . Consumer Advocate assgerts that those decisions
left unresolved the issue presented in this case, which it characterizes as
whether PURPA requires West Penn to go forward with a contract that is now known
to be for unneeded capacity at rates in excess of current avoided costs.
Consumer Advocate acknowledges that it can be argued that West Penn must be
required to honor the Purchase BAgreement because the delays in the Washington
Power project result from West Penn's own actions but nonetheless contends that
that would be unfair to West Penn's ratepayers, who will be asked to pay the
costs of the contract. Finally, Consumer Advocate argues that the project, if
completed, potentially would be stranded investment and thus would hinder, not
foster, the development of competitive generation markets.

On April 5, 1995, PECO Energy Company (PECO) filed a motion to intervene.
PECO states that it is an operating utility that provides electric service in
southeastern Pennsylvania and northern Maryland. It represents that as an
electric utility subject to both PURPA and the Pennsylvania Commission's
implementing regulations, which are at issue here, it may be directly affected
by the outcome of {[*36] this proceeding. PECO takes no position on the West
Penn Petition and raises no issues.

The Mid-Atlantic Independent Power Producers (Mid-Atlantic Independents) also
filed a motion to intervene on April 5, 1995. Mid-Atlantic Independents states

2
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that it is a trade association that repregents companies and individuals who
have interests in the competitive power market in Maryland, Pennsylvania, New
Jersey, Delaware, Virginia and the District of Columbia, including members
involved in the development of QFs. Because its members are consumers of West
Penn's utility services, are competitors of West Penn in the wholesale energy
market and are parties to and beneficiaries of the types of QF contracts under
PURPA that the West Penn Petition challenges, Mid-Atlantic Independents states
that its interest and its members' interests are likely to be directly affected
by the outcome of this proceeding. Mid-Atlantic Independents takes no positiocn
on the West Penn Petition and raises no issues.

Finally, in addition to the intervening West Penn industrial retail customers
already identified, a substantial number of West Penn retail customers,
primarily individual ratepayers, have written to the [*37] Commission
expressing their opposition to Washington Power's project. Most of the letters
reached the Commission after the April 5 deadline for filing protests and
motions to intervene. We note, however, that none of the letters constitutes a
formal motion to intervene or (as they all support West Penn's position) a
protest. The letters are for the most part substantively idemtical. One

letter, filed April 18, 1995, attaches a sheet that sets forth, in abbreviated
and highly partisan terms, the "facts" regarding the excess cost of and lack of
need for the Facility (as well as the Milesburg and Shannopin QFs). That same
version of the facts is reflected both in West Penn's pleadings in this case and
in most of the letters from West Penn's retail customers. Thus most of the
letters object to requiring West Penn to purchase the Facility's power on the
grounds that it is unneeded and overly expensive and that forcing West Pemn to
buy the power is likely to lead to substantial rate increases for West Penn
customers and the risk of job losses in the region because of increased
industrial and commercial electric rates.

G. West Penn Answer

Cn April 17, 1995, West Penn filed an answer [*38] (West Penn Answer) to the
motions to dismiss of Washington Power and the Pennsylvania Commission. n33 The
West Penn Answer also supplements the West Penn Petition by arguing that NYSEG,
which was issued after the filing of West Penn's original petition, does not bar
the relief requested by West Penn.

- - - - - - - -+ - -+ - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
n3i3

West Penn correctly notes that while our regulations do not permit answers to

protests, they do permit answers to motions to dismiss. See 18 C.F.R. §§

385.213(a) (2)- (3} (199%94).

- -~ = = = = - = - - = - = - - - -End Footnotes- - - - - - - - - - - - - - - - -
In its answer to the motions to dismiss, West Penn argues that, for five
specified reasons, its petition is not barred by the doctrine of res judicata.

First, West Penn asserts that the doctrine is not applicable in utility rate

proceedings, because such proceedings are inherently subject to changes in
circumstances. West Penn claims that the proceedings in this case "ultimately

1025
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are indistinguishable from a rate proceeding." n34 Second, West Penn claims that
the Commission has not applied res judicata where the prior adjudication
[*39] is based on stale data. Feor this proposition, West Penn relies on an
administrative law judge's opinion addressing decommissioning expenses for a
nuclear plant, which West Penn claims are similar to QF rates. n35 Third, West
Penn claims that under the Commission's interpretation of the doctrine of
primary jurisdiction, res judicata does not bar West Penn's request for relief
from a state court judgment that erroneously interpreted the Commission's
regulations. Fourth, West Penn alleges that it has not had a full and fair
opportunity to litigate before the Pennsylvania Commission and courts the same
cause of action raised by its petition to this Commission. West Penn asserts
that its first requested declaration--that a utility cannot be required to
purchase power from a QF when the rates exceed the utility's current avoided
costs and are based upon eight-year-old data--obviously was never resolved by
the Pennsylvania courts because it depends on facts currently available. West
Penn adds that whether a QF's recertification and alleged substantial redesign
triggers a new avoided cost determination also was not decided by the
Pennsylvania courts. Finally, as to res judicata, West Penn [*40] argues that
the doctrine, even if otherwise applicable to this cage, cannot bar the
Commission from issuing adjudicative rules--i.e., an interpretation of its
PURPAR regulations--in its legislative capacity. West Penn also responds to
Washington Power's argument that the Commission lacks jurisdiction to modify the
Purchase Agreement. West Penn asserts that neither Freehold nor the Commission's
regulations preclude it from interpreting its regulations and finding that the
Pennsylvania Commission's modifications of the Purchase Agreement violated
federal law. West Penn asserts that it is not asking this Commigsion to
"'second-guess state regulatory authorities' actual determinations of avoided
costs.'" n36 Rather, West Penn insists, its challenge to the Pennsylvania
Commission's actions is consistent with the Commission's statement in Southern
California Edison that its role is limited to ensuring that the process used by
the state commission to calculate the per unit charge accords with PURPA and
this Commission’s regulations.

- - - = = = - = = = - = = - - - - -Footnotes- - - - - « - - ~ 4 - - - - « - - -
n34
West Penn Answer at 9.
n3s 5
West Penn cites the administrative law judge's initial decision in Boston Edison
Co., 59 FERC P&3,028 at 65,239 (1992).
[*41]
nié
West Penn Answer at 25 (guoting Southern California Edison, 70 FERC at 61,677).

We made clear in that case, of course, that we will not engage in such second
guessing.

- -~ - - - - - - - - - - - - - - -End Footnotes- - - ~ - - - - - - - - - - - - -
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Third, West Penn argues that the preamble to our PURPA regulations did not in
fact consider and reject the claim of changed circumstances now asserted by West
Penn. West Penn urges that even if Washington Power has correctly interpreted
the preamble discussion, this Commission is not bound by the preamble. West Penn
adds that, because avoided costs allegedly have declined since the regulations
were enacted, the Commission should reject the preamble discussion to the extent
that it suggests that changed circumstances will not require reconsideration of
QF rates.

West Penn alsc offers further arguments as to why our decisions in
Connecticut Power and Southern California Edison allegedly support its requested
relief and as to why Washington Power’s dual certification requires
recalculation of the Purchase Agreement rates. Finally, West Penn attempts to
explain why our recent decision in NYSEG does not preclude [*42] granting
West Penn its reguested relief. ni7

- = - =+ =~ - = - = = - « = - - - -Footnotes- - - - - - - - - - - - - - - - - -
ni7

West Penn's arguments on these points, to the extent that they are of any

substance and relevance, are addressed in our discussion below on the merits of

the West Penn Petition, and we will not repeat the arguments here.

= -~ = = =~ = = - - - - -~ - - - -End Pootnotes- - - - - - - - - - - - - - - - -

II. Discussion

A. Procedural Matters

Under Rule 214 of the Commission's Rules of Practice and Procedure, n38 the

notice of intervention of the Pennsylvania Commission and the timely, uncpposed

motions to intervene of Washington Power, Armco, Industrials, Allegheny Ludlum,

Cogeneration Association, NIEP, Fulton, ANR, Consumer Advocate, PECO and

Mid-Atlantic Independents serve to make them parties to this proceeding.

- - = = - - = = - = = - + = - - - -Footnotes- - - - = - - = = - - = = - « - - .

n3ig

18 C.F.R. § 385.214 (1994).

- - - - - -~ - - ~« - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
B. West Penn's Regquests for Relief

The gravamen of the West Penn Petition is an allegation that the Pennsylwvania
[*43] Commisgsion, in viclation of PURPA and this Commission's implementing
regulations, modified the Purchase Agreement by calculating the rates based on
avoided costs estimated as of the date of the contract's execution and by
extending certain milestone dates to take account of litigation delays.
Additicnally, West Penn asks us, in essence, to declare that PURPA and cur
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regulations require that established rates in long-term QF contracts be
recalculated if changed circumstances result in avoided cost projections that
differ from earlier avoided cost projections upon which the rates originally
were based.

We will deny West Penn's petition. West Penn's complaints about the specific
actions taken by the Penngylvania Commission regarding the Purchase Agreement
already have been fully litigated in another forum. We will not entertain an
attempt to relitigate before this Commission matters that have been settled by
the Pennsylvania courts, whose determinations the United States Supreme Court
also declined to disturb. The Pennsylvania Commission's modifications to the
Purchase Agreement involve fact-based determinations and PURPA enforcement
issues that we consistently have regarded as the province {[*44] of the
States. n39 Moreover, West Penn's attack on ocur PURPA regulations permitting
rates for QF contracts to be calculated as of the time a legal obligation for
the sale of power is incurred raises essentially the same issue that we
addressed and rejected in NYSEG. n4o0

- %« = - = = - = - = = - = ~ - - - -Footnotes- - - - - - - - - - - - - - - - - -
nis

See, e.g., NYSEG, slip op. at 22.
n4o |

West Penn's final argument, regarding the supposed effect of recertification of
a QF, is, as we discuss below, essentially a variation on its argument that
changed circumstances require recalculation of aveoided costs and is, we find,
without merit.

- - - - - -~ - -+ - - - - - - -End Footnotes- - - - - - - - - - - - - - ~ - -

West Penn argues that it really is challenging the "process” by which the
Pennsylvania Commission determines avoided costs in general and is not asking us
to "second-guess" the Pennsylvania Commission's actual determination of avoided
cost for the Facility. n4l1l By this assertion, West Penn seeks to evade our
warnings in Southern California Edison and NYSEG that we would not engage in
such second-guessing. n42 West Penn's [*45} effort is unsuccessful. Our
regulations expressly permit rates in long-term QF contracts to be based on
avoided costs as of the time a legally enforceable cbligation is incurred. It is
up to the States, not this Commission, to determine the specific parameters of
individual QF power purchase agreements, n43 including the date at which a
legally enforceable obligation is incurred under State law. Similarly, whether
the particular facts applicable to an individual QF necessitate modifications of
other terms and conditions of the QF's contract with the purchasing utility is a
matter for the States to determine. This Commission dcoes not intend to
adjudicate the specific provigions of individual QF contracts. n44

- - - - - = - - = - 4 - - - - - - ~Footnotes- - - - - - - = - - = - -« - - . - -

n4l
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West Penn Answer at 25-26.
n4z

See Southern California Edison, 70 FERC at 61,677; NYSEG@, slip op. at 22.
n43

See NYSEG, slip op. at 22.
n44

Moreover, as we pointed out in our amici brief in the companion certiorari
proceedings to those involving Washington Power, we do not find Pennsylvania's
determinations on these issues, the resolution of which are State
responsibilities, inconsistent with or in viclaticon of PURPA or our regulations.
See Pennsylvania Commission Protest Appendix A at 17-20. None of West Penn's
arguments in this proceeding persuades us to reverse our earlier view.

- - - = -+ - - - -+« -~ - - -End Footnotes- - - - - = = - ~ = = - - « - - .
[~46]

One other of West Pepn's arguments that merits comment is its claim that its
petition is not precluded by our determination, as explained in Connecticut
Power and Southern California Edison and confirmed in NYSEG, that we will not
accept challenges to State-approved avoided-cost rates unless the rates were
challenged prior to the execution of the contract and the challenge is pending.
We agree that in this case, West Penn had no reason to challenge the Purchase
Agreement prior to the date of execution. n45 We do not agree, however, that
West Penn's challenge to the Purchase Agreement as modified by the Pennsylvania
Commission is ongoing or pending in the sense that we contemplated in our prior
decisions. The only reascon that West Penn now can contend that the matter is
pending is that it refused to accept the judgments of the Pennsylvania courts
and the Pennsylvania Commission, as left standing by the United States Supreme
Court. Instead of accepting the court decisions, West Penn has sought to reopen
the issues before this Commission as well as before the Pennsylvania Commission.
While West Penn has attempted to fit its petition into certain isolated language
in our recent (*47] orders, it ignores the intent of those decisions.

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - = - - - - -
n45

As all parties agree, the rates as originally set were negotiated by West Penn

and Washington Power and were not modified by the Pennsylvania Commission in its

initial acceptance of the contract.

- - - = - = = - - - - - - - - - -End Footnotesg- - - - - - - - - - - - - - - - -
In addition to challenging specific Pennsylvania Commission actions affecting

the Purchase Agreement, a claim that we have rejected, West Penn also asks this
Commission to declare that PURPA and our regulations d¢o not require, and indeed

10
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preclude, a utility's purchase of power from a QF when the rates exceed the
utility's current avoided costs, the rates are based upon stale avoided-cost
data, the utility no longer needs the capacity and the QF is not yet built. In
essence, West Penn is arguing that changed circumstances mandate recalculation
of rates based on avoided costs as of the time of the new circumstances. Thus
West Penn directly challenges our long-standing rule, as set forth in section
292.304 of our PURPA regulatiocns, that rates for a long-term QF contract

[*48] based on avoided costs calculated as of the time the legal okligation to
sell power was incurred continue to comply with statutory and regulatory
requirements--including the regquirement that QF rates be just and
reasonable--even if the rates differ from avoided costs at the time the power is
delivered.

West Penn raises essentially the same issue ag was before the Commission in
NYSEG. As we confirmed in that case, the provisions of section 292.304 allowing
long-term fixed rate contracts for QFs--"lock-ins," in West Penn's
parlance--mean what they say. As we further explained in NYSEG, in promulgating
the regulations, we expressly considered and rejected the argument now made by
West Penn that changed circumstances would require resetting of established
rates to match the latest avoided cost determinations. In NYSEG we examined in
detail the legal and policy reasons why we would not amend or reinterpret our
regulations in response to allegations that current avoided costs have fallen.
n46 We will not repeat that discussion here except to confirm ocur continued
adherence to the principles enunciated in NYSEG. While we do not believe that

our discussion in NYSEG requires [*49] amplification, we will address
certain

of West Penn's additional arguments in which it attempts to distinguish its
petition from issues that we resolved in NYSEG. n47

= =~ - = = - - - = - - -+« - - -« -Footnotes- - - - - - - - - - - - - - - - - .
n4e

See NYSEG, slip op. at 20-26.
n47

We already have considered and rejected West Penn's arguments that NYSEG and cur
earlier decisions do not preclude its petition because (a} its challenge to the
Purchase Agreement is ongoing, and (b) it is challenging only the "process" of
the Pennsylvania Commission. See supra text accompanying notes 41-45.

- - - ----- - - - - -~ - - -End Footnotes- - - - - - - - - - - - - - - - -

First, West Penn c¢laims that a critical factual distinction is that the
Facility in this case is neither financed nor built. West Penn argues,
therefore, that granting it relief from the Purchase Agreement will not
undermine QF financing in general, because "the critical issue from a lender's
point of view is stability after the financing is actually provided." n48 West
Penn's argument on this point strikes us as somewhat disingenuous. Under West
Penn's theory, the purchasing [*50] utility would be free to challenge the
rates at any time before financing arrangements are completed, so that QF
developers ccould be forced to pursue a "moving target" in attempting to arrange
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financing. Allowing utility challenges te rates at any point between the time
that a legally enforceable obligation is incurred and the completion of
financing could inveolve repeated delays. In any event, our regulations
specifically authorize QF rates to be established as of the time a legally
enforceable obligation is incurred.

- - = - - = - 4 - - - - - - - - - -Footnotesg- - ~ - - - = - - - - - - - - - - -

n4sg

- =~ = = - - - - - - - - - - - - -End Footnotes- - - - - = = - -~ = - - - - - - -

Second, West Penn asserts that it is entitled to relief under Connecticut
Power, guoting in support our description of that case in NYSEG. We stated in
the latter case that in Connecticut Power, "we found that the rates for
purchases from the QF in that case, as a legal matter, may have exceeded avoided
costs at the time the rates were imposed, a situation we determined would be in
vioclation of Section 210(b) of PURPA." n49 West Penn argues that it is entitled
[*51] to relief on the same grounds, because the modified rates under the
Purchase Agreement were imposed not in 1987 when the contract was signed but
either in 1989 {(when the Pennsylvania Commission established the date at which a
legally enforceable obligation arose as the date of execution rather than during
the negotiation period) or more likely 1992 (when the Pennsylvania Commission
modified the rates to reflect avoided costs estimates as of the date of
executicon). West Penn alleges that the rates exceeded then-current avoided costs
egstimates in both 1989 and 1992.

- =~ - - - - - - = - - =~ - - - -Footnoteg- - - - - - - - - - - - - - - - - -
''n49

NYSEG, slip op. at 23 (emphasis omitted).

= - -~ = = = - = = - & - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

West Penn has misunderstood our decision in Connecticut Power. That case
involved a challenge to a state statute that required QF rates to be set at
rates that exceeded avoided costs regardless of when a legally enforceable
cbligation was incurred. In this case, the rates were set not by statute but
were based on a determination, specific teo the Purchase Agreement, as to the
date at which the [*52] legally enforceable obligation was incurred. The
fact that the determination as to the specific proper date in this case was made
after the date itself is immaterial. For purposes of our regulations, the
critical date is the date on which a legally enforceable cbligation is incurred,
and choosing that date for a specific QF is the responsibility of the States,
not of this Commission. :

West, Penin's final argument, relating to the dual certification of the Facility
as both a cogeneraticon and small power production QF, borders on the frivolous.
The scope of a QF certification proceeding is quite narrow -- it is limited to a
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determination whether, on the facts presented in the certification applicatiocn,
the facility at issue will comply with the Commission's ownership and technical
requirements for QFs. A QF certification proceeding does not address any issues
that are unrelated to the limited definitional c¢riteria for QF status. n50 Thus,
the Commissiocon's certifications of the Facility did not purport to address the
rates and terms upon which West Penn would satisfy its obligaticn to purchase
the Facility's capacity and energy or the time at which that obligation was
incurred.

- - - - - - - - - - =~ =- - - - - -Footnotes- - - - - - - - = - « = - - = - - -
ns50

Midland Cogeneration Venture Limited Partnership, 56 FERC P61,361 at 62,393
(1991), aff'd mem. sub nom. Michigan Municipal Cooperative Group v. FERC, 990
F.2d 1377 (D.C. Cir. 1993) (per curiam), cert. denied, 114 S. Ct. 546 {(19293)
(Midland) . Accord, e.g., Citizens for Clean Air and Reclaiming our Envircnment
v. Newbay Corp., 56 FERC P61,428 at 62,523-33 (1331} {(Newbay).

- - - = = - - = - - - - - - - - -End Footnotes- - - - - - - - - - ~ - - - - - -
[*53]

A QF certification or recertification is an entirely separate matter from
when, for purposes of calculating avoided costs in accordance with sections
292.304(b) (5) and 292.304(d) (2) (ii) of our regulations, a "legally enforceable
obligation" is incurred. The fact that dual certification is cbtained for a
single facility means only that the facility satisfies the requirements for both
a qualifying cogeneration and a qualifying small power production facility.
Moreover, recertification reflects the fact that, because QF certifications are
issued based on the facts presented in the application at issue, recertification
may be appropriate if any of the facts change. n51 In no sense does a QF
certification or recertification ratify or impose modifications on any power
sales contract to which the QF is party.

- -------------~- - -Footnotes- - - - - - - - - - - - - - -« - - -
n51

See, e.g., Newbay, 56 FERC at 62,532-33; Midland, 56 FERC at 62,393.

“ = - - = - - = - - - - - +- - - -End Footnotes- - - - - - - - - - - - - - - - -

West Penn's invocation of the legislative history of the Solar, Wind, Waste,
and Geothermal Power Production Incentives [*54] Act of 1990 is equally
unavailing. n52 West Penn correctly points out that that legislation, which by
increasing the permisgible size limits under certain circumstances for small
power production facilities under PURPA enabled Washington Power to obtain
additional certification as a qualifying small power production facility,
expressly did not intend to have the effect of requiring the purchase of
additional capacity or energy under existing contracts. No such effect, however,
resulted in this case. The obligations of West Penn to purchase capacity and
energy from the Facility were established by the Purchase Agreement, which
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continued to govern those obligations after Washington Power's additional
certification. Moreover, we note that West Penn incorrectly alleges that after
the passage of that legislation, Washington Power converted from a cogeneration
facility to a small power production facility. n53 That simply is not true. As
our certification orders indicate, the Facility's certification as a qualifying
small power production facility was in addition to, not in replacement of, its
certification as a qualifying cogeneration facility. n54

- = - = & = = = = =& - = ~ -« - - - -PFPootnotes- - - - - - - = - - = - - - - - - -
ns2

See id. at 35-36.
[*55]

ns3
Id. at 35.
ns4

See Cogeneration Recertification, 70 FERC at 64,386 n.l1l; Small Power Producticn
Certification, 69 FERC 64,296 n.l. We note that West Penn did not intervene in
or protest any of Washington Power's QF certification proceedings. See
Cogeneration Recertification, 70 FERC at 64,386; Small Power Production
certification, 69 FERC at 64,296; Cogeneration Certification, 42 FERC at 63,443.

We note that West Penn claims that Washington Power's proposed small power
production facility is "“substantially different" from the proposed cogeneration
facility that formed the basis of the Purchase Agreement. West Penn Petition at
33. West Penn similarly alleges that Washington Power made a "“substantial
redesign of its proposed QF." West Penn Answer at 19. West Penn fails to specify
any differences, however, and our QF certification orders reflect no such
differences.

- = -~ - - = .- - - - - - - - - -End Footnotes- - - - - - - = - = - - - -~ ~ - -

As noted above, the Pennsylvania Commisgsion, and the courts, have. determined
that a valid, legally binding contract exists. Our decision not tc disturb the
contract has not turned on [*56] the factual issue of whether the contract
rate required by the Pennsylvania Commission will in fact exceed West Penn's
avoided cost over the term of the contract. However, if West Penn believes that
this is the case, it should make every attempt to buy out {or buy down) the
contract. We would encourage the parties to the contract to consider settling
their differences particularly if the facility has not been constructed.
Moreover, if this is the case, we believe that both the Commission and the
Pennsylvania Commission should encourage such an effort.

We do not believe that there is any significant difference between this
situation and that faced by utilities when they find that previously negotiated
fuel contracts are no longer competitive due to changes in fuel markets. In the
latter situation, we have encouraged utilities to buy out {or buy down)
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higher-priced fuel contracts in order to substitute lower-priced fuel currently
available and we have allowed the recovery of prudently-incurred
buy-out/buy-down costs. See Kentucky Utilities Company, 45 FERC P61,409 (1988).

The Commission is aware today, as it was in 1980 when it adopted its PURPA
regulations, that some QF contracts [*57] may result in rates above avoided
cost over the term of the agreement, just as some may result in rates below
avoided cost. However, as we explained in Connecticut Power, NYSEG and in this
order, we do not believe the remedy is to invalidate such contracts, except in
narrow circumstances. n55 Rather, we believe the appropriate action is to buy
out or buy down such contracts. To facilitate such action, we clarify that if
utilities are prudent in buying ocut or buying down existing power purchase
agreements, whether or not with QFs, this Commission will permit the recovery in
wholegale rates of a pro rata share of the buy-out or buy-down costs.

- = - - = 2 - = - + = - ~ = - - - -PFootnotes- - - - - - - - - - - - - - = - - ~
nss

See Connecticut Power, 70 FERC at 61,029-30; NYSEG, slip op. at 23-24.

- - = = = = = = = = - = =« - - - -End Footnotes- - - - - - - - - - - - - -4 - - -
The Commission orders:

The relief requested in the West Penn Petition is hereby denied as discussed
in the body of this order.

By the Commission.

[y

oo
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ORDER DENYING PETITICN FOR DECLARATORY ORDER

May 8, 1995

PANEL:
[*1] Before Commissioners: Elizabeth Anne Moler, Chair; Vicky A. Bailey, James
J. Hoecker, William L. Massey, and Donald F. Santa, Jr.

OPINION:

On March 10, 1985, West Penn Power Company (West Penn) filed a Petition for
Issuance of a Declaratory Order (West Penn Petition). West Penn seeks a
declaration by the Commission that certain actions by the Pennsylvania Public
Utility Commigsion (Pennsylvania Commission) and Washington Power Company, L.P.
(Washington Power) violate section 210 of the Public Utility Regulatory Policies
Act of 1978 (PURPA) nl and this Commission's implementing regulations.
Specifically, West Penn argues that under federal law: {(a) an electric utility
cannot be required to purchase capacity from a qualifying facility {(QF) n2 at
rates that exceed the utility's current avoided costs; (b) a State regulatory
authority may not modify a power purchase agreement privately negotiated between
an electric utility and a QF or, alternatively, avoided costs must he
recalculated as of the time of such modification; and {(¢) avoided costs must be
recalculated if a QF seeks certification of a new project design. Finally, West
Penn requests a determination that it has no current obligation to [*2]
purchase capacity and energy from Washington Power's QF.

= = = s = = - = = - = = - - = - - -Footnotes- - - - - - - - - - - - - - - - - -
nl

16 U.S.C.A. § 824a-3 {(West 1985 & Supp. 1995)}.
n2

A QF is a cogeneration or small power production facility that meets certain
specified criteria, primarily relating to technical aspects and ownership, under
PURPA and our implementing regulations. See 16 U.S.C.A. §§ 796 (17)-(18) {(West
1985 & Supp. 1955); 18 C.F.R. Part 292 (19%4). If all of the relewvant statutory
and regulatory criteria are satisfied, a QF may be both a qualifying
cogeneration facility and a qualifying small power production facility. See id.

- - =~ - - - - - - - - - -« - - -End Footnoteg- - - - - = = - - = = - = - - - =
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BMERICAN COGEN TECHNOLOGY, INC. a California corporation,
Complainant, vs. PACIFIC GAS AND ELECTRIC COMPANY, a
California corporation, Defendant

Decision No. B89-11-062, Case No. B9-05-018 (Filed May 8,
1989)

California Public Utilities Commission
1989 Cal. PUC LEXIS 813
November 22, 1989

PANEL:
[*1]

G. Mitchell Wilk, President; Frederick R. Duda, Stanley W. Hulett, Johmn B.
Ohanian, Patricia M. Eckert, Commissioners

OPINION
I. Introduction

The parties to this case request an order approving a settlement and finding
the terms of the settlement to be reasonable. The parties further ask for a
finding that Pacific Gas and Electric Company (PG&E} is prudent in entering into
the settlement. If we approve the settlement as requested, the parties ask for
dismigsal of this case with prejudice.

The case originated when American Cogen Technology, Inc. (ACT) filed its
complaint against PG&E on May 8, 1989. The complaint alleged that PG&E had
acted in bad faith in refusing to acknowledge a force majeure and to extend
certain contractual deadlines, as required under ACT's two power purchase
agreements (PPA) with PG&E. (Force majeure is a legal term referring to
uncontrollable and unforeseeable events. Claims of force majeure often arise,
as in this case, in contractual disputes. In this context, the force majeure
prevents a party from rendering the performance required by a contract.)

The complaint detailed the harm that ACT would suffer because of PG&E's
[*2] actg, and requested an order declaring that a force majeure had occurred,
that ACT had fulfilled its contractual obligations in response to the force
majeure, and that ACT was entitled to an extension of certain contractual
deadlines corresponding to the duration of the force majeure.

Before PG&E's answer was due, the parties jointly requested a stay of the
proceeding to allow them to work out the final details of a settlement they had
negotiated. The stay was granted by an order of the Administrative Law Judge on
May 19, and the parties' "Joint Motion to Dismiss Complaint and for Approval of
Settlement" was filed on August 1.

The Commission's Division of Ratepayer Advocates (DRA) filed comments con the
jeint motion on August 31 and submitted additional comments on September 28.
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ACT replied to DRA's additional comments on October 6.
II. BRackground to the Dispute

The motion recites ACT's version of the facts behind this dispute. PG&E does
not necessarily agree with the facts as stated, and it reserves the right to
contest these facts if we do not approve the settlement. The probable areas of
dispute will become clear from the description of the complaint and [*3]
propeosed settlement.

ACT is the developer of two cogeneration projects in Monterey County. The
first is a 49.9 megawatt (MW) project at the site of the Spreckels Sugar
Company. The second is an identically sized project at an abandoned industrial
site formerly owned by Firestone Tire and Rubber Company. ACT and PG&E entered
into contracts based on interim Standard Offer No. 4 (SO 4) for both projects in
October 1984. The PPAs contain a standard deadline terminating the contract if
ACT does not begin delivering energy within five years of the date of the
execution of the contract. Both projects began as 59 MW plants, but the planned
size was reduced to 49.% MW in March 1986. The parties amended the PPAs to
reflect the reduction in size in March 1989.

ACT proceeded to take steps to construct the projects, including securing
property rights, obtaining engineering and contracting services, purchasing
equipment, contracting for permitting studies, obtaining a financing commitment,
and getting certification as a qualifying facility (QF) from the Federal Energy
Regulatory Commission. (QFs are cogeneration and small power production
projects that qualify for certain benefits under ([*4] the federal Public
Utility Regulatory Policies Act of 1978.)

ACT states that the incidents leading to the force majeure claim began in May
1988 when ACT applied for use permits from Monterey County. ACT expected to be
able to obtain the permits without the need for an Environmental Impact Report
{EIR) under the California Environmental Quality Act or CEQA (California Public
Resources Code Section 21000 et seq.).

According to ACT, the County's previous actions had led ACT to believe that
no EIR would be required. At the time of its application, ACT continues, the
policy of the Monterey County Board of Supervisors was to treat cogeneration
facilities of less than 50 MW as categorically exempt from the EIR requirement.
In this respect, the Board followed Section 15329 of the CEQA Guidelines (14
Cal. Code of Regs. 15000 et seq.), which provided that cogeneration projects of
less than 50 MW at existing industrial sites are categorically exempt from the
EIR requirement if they meet certain air quality standards. With its
application for the use permits, ACT had provided the air quality studies that
it believed would entitle its projects to the categorical exemption under
[*5] the Board's existing policies.

In addition, local officials had not regquired EIRs from two comparable
cogeneration facilities, the O'Brien Energy Facility and the Texaco/Yokum
project. Negative declarations had been prepared for these two projects.

In July 1988, ACT received two nearly identical letters from the Monterey
County Planning Department. The letters stated that the County Department of
Health and the County Fleood Control and Water Conservation District had
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recommended that EIRs be prepared for the projects. ACT believes the
recommendations apparently resulted from a study completed in May that raiged
concerns about seawater intrusion into groundwater basins in the Salinas
Valley.

ACT contends that the change in the County's policy on EIRs for cogeneration
projects constitutes a force majeure under the PPAs. Each of its PPAs states
that a force majeure is an action by a federal, state, or municipal agency that
was "unforeseeable" at the time the PPA was executed and was "beyond the
reasonable control and without the fault or negligence of the party claiming
force majeure."

ACT believes the County's actions meet these criteria for several reasons.
As already [*6] mentioned, ACT contends that the County's express existing
policy would have exempted ACT's projects from the EIR requirement. In earlier
conversations with County Health Department officials, ACT states that it had
been assured that neither water availability nor contamination would impede its
projects. The projects are located 13 and 16 miles from the coast, and ACt
argues that it had no reason to suspect that seawater intrusion would be an
igssue in the permitting process. Furthermore, the Spreckels project will use
less than one-tenth and the Firestone project less than one-third of the water
used by the previous occupants of the sites. Finally, County officials have
confirmed in writing that the ACT projects were the first projects in the
Salinas Valley basin that were subject to the EIR requirement and that the
requirement of an EIR was "new" and an "unforeseeable change in policy."

The PPAs require a party claiming force majeure to notify the other party
within two weeks of the occurrence of the force majeure. ACT states that it met
this requirement by notifying PG&E on July 28 and August 10 of the County's
position on EIRs for the projects. ACT asked PG&E for [*7] an extension of
the five-year deadline only for the exact number of days from the time ACT
learned that County officials were recommending EIRs for the projects until the
date the final EIRs are certified as legally adegquate under CEQA. PG&E's
refusal of this request led to the complaint and eventually to the settlement.

ACT also recites facts to show that it made its best efforts to remedy the
inability to perform created by the force majeure. Its actions included
retaining experts to perform the necessary hydrologic studies and meeting
repeatedly with County officials, first to attempt to cbtain a negative
declaration or categorical exemption for the projects and later to narrow the
scope of the EIR to the seawater intrusion issue.

The projects have been and continue to be viable, according to ACT. ACT has
taken various steps to maintain the projects' viability and to comply with the
requirements of the Qualifying Facility Milestone Procedure (QFMP) established
by the Commission. ACT believes the projects also meet the standards on
evaluation of proposed modifications of utilities' contracts with QFs the
Commission set up in Decision (D.) 88-10-032. But for the force [*8]
majeure, ACT contends, the projects would have been completed within the
five-year deadlines established in the PPAs.

IITI. The Settlement

ACT and PG&E join in supporting their settlement as a reasonable resolution
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of this dispute.
The settlement has three main points.

First, commencement of firm capacity payments under both PPAs is delayed
until May 1, 1991. This date assumes a revised on-line date of May 1, 1990.

Second, the five-year deadline for beginning energy deliveries is extended to
no later than May 1, 1591.

Third, PG&E has the right to curtail each facility for up to 2000 hours
during off-peak and super off-peak periods each year. During these periods,
PG&E may reguire ACT to reduce its capacity from 47 MW to 37 MW,

The parties negotiated the settlement with the Commission's guidelines on
contract modifications {D.88-10-032) in mind, and they believe that the
settlement serves ratepayers' interests "demonstrably better" than the original
agreements.

Several factors motivated the settlement. First, both parties felt the
outcome of litigation on this issue was uncertain. Second, settlements avoid
the substantial costs of litigation. Third, the parties were [*9] able to
arrive at a settlement that benefited ratepayers sufficiently to approcach the
Commission for approval.

The net present value of the settlement to ratepayers is estimated tc be
between $ 14 million and § 53.5 million. The value to PG&E of being able
physically to curtail the facilities' generation is difficult to quantify but
substantial. The parties believe these benefits should be weighed against the
result if ACT had prevailed in litigation -- no deferral of the capacity
payments and no control by PG&E over the facilities' generation.

IV, DRA's Comments

DRA's imitial comments reviewed the joint moticon and the standards that DRA
applied in evaluating the parties' request. DRA concluded that "the dispute
between PG&E and ACT presents to the ratepayers a bona fide risk if it were to
be resolved through litigation." DRA weighed that risk against the savings for
ratepayers that result from the settlement and recommended that the Commission
approve the settlement.

In its additicnal comments, DRA notes that its initial comments were based on
a limited evaluation, constrained by time, of the primary issue raised in the
joint motion: "whether or not Monterey County's [*10C] 'new policy' of
requiring EIRs for these projects constituted a force majeure event." New
information led DRA to reconsider its evaluation.

The new information consists of correspondence received by the California
Energy Commission (CEC) when it reviewed the original version of the Spreckels
project. DRA believes this new information "suggests that, contrary to ACT's
and Monterey County's suggestions in the record, Monterey County's interest in a
thorough EIR on the issue of saltwater intrusion for projects in its
jurisdiction was or should have been foreseeable from the time of ACT's initial
attempts to get its permits, and well before the spring of 1988." DRA attaches
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several letters to its comments. The letters indicate that Monterey County
agencies had expressed their belief that the project reguired preparation of an
EIR and had raised concerns about seawater intrusion. DRA concludes that "ACT
at no time had assurances from either the lead agency or any responsible agency
that its projects qualified for categorical exemptions."

In light of this new information, DRA withdraws its previous endorsement of
the joint motion and is "guardedly neutral" on the reascnableness [+11] of
the settlement. DRA does not request hearings on this matter, but it suggests
that the Commission should "admonish the parties and future applicants for
settlement approvals of their duty to fully disclose all information."

ACT's response to the additional comments begins by noting that the
correspondence attached to DRA's motion pertained to a previous version of the
Spreckels project, which included a large food processing center and a larger
generator. When the letters are read in this light, ACT believes it is clear
that they do not relate to the concerns that led to the force majeure that
delayed the smaller projects that are the subject of the joint motion.

ACT also argues that DRA's additional comments misstate the facts reflected
in the letters.

Even if DRA's concerns are accepted as stated, however, ACT believes that
they are irrelevant to. the claim of force majeure. "The ultimate fact upon which
ACT's force majeure claim is based is not the recognition of the potentially
harmful effects of seawater intrusion, or where or when it had been discussed,”
ACT contends, "but the change in policy that required EIR review to assess the
risks of seawater ([*12] intrusion for projects like ACT's, projects that had
previously been Categorically Exempt.®

ACT believes the benefits of the settlement overwhelm the concerns raised by
DRA, and the settlement should therefore be approved.

V. Discussion

The proposed settlement includes several modifications to existing contracts.
We recently set forth our expectations about how utilities should evaluate
requests for contract modifications in our "Guidelines for Contract
Administration of Standard Offers" (D.88-10-032). The settlement was apparently
negotiated with these guidelines in mind, and the motion contains statements
that seem to be intended to show that the settlement complies with the
guidelines.

The guidelines include several provisions concerning claims of force majeure.
The guidelines allow an exception to strict enforcement of the five-year
deadline for force majeure and limit any extension of the five-year deadline to
the duration of the force majeure.

The guidelines are cautious about force majeure claims arising from
permitting delays:

"Events giving rise to valid claims of force majeure may include delay in
obtaining required governmental permits, depending [*13] on the circumstances
of the individual QF. However, not all project delays resulting from delays in
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obtaining required governmental permits are valid claims of force majeure.
Permitting delays and denials are a regular part of project development and
should be anticipated by project developers."

Thus, we must examine whether the permitting delays arising from the EIR
requirement should be viewed as a regular part of the development of the

projects and whether ACT should have anticipated the delays associated with
the EIR requirement.

The guidelines also give a general description of how we will evaluate claims
of force majeure:

"Decisions about the applicability of the force majeure clause will be made
on a case-by-case basis. Factors to be considered will include an examination
of the factual basis of the force majeure claim, the specific language of the
contractual force majeure clause, and whether the QF has complied with
applicable contractual requirements to give notice of the force majeure and to
mitigate the delay caused by the force majeure. The effect of the force majeure
on the utility's obligations under the contract will also be considered as cases
arise." [*14]

The guidelines also require utilities to examine the viability of a project
before any contract modifications are considered and to obtain concessions
favorable to ratepayers before granting deferrals of the five-year deadline,
like the deferral in the amendments connected to the settlement. We have
already summarized ACT's description of the factual basis of its claim of force
majeure. We will consider the other factors mentioned in the guidelines --
foreseeability of permitting delays, viability, ratepayer benefits, the language
of the contracts, notice and mitigation -- in the following sections.

A. TForeseeability

The guidelines state that not all permitting delays result in force majeure
and that the project developer should anticipate some delays as a regular part
of project development. A threshhold issue, then, is whether the EIR
requirement was a delay that ACT should have anticipated.

ACT argues that it could not have foreseen that the County would change its
policy to require an EIR for cogeneration projects of less than 50 MW at
exigting industrial sites.

DRA's additicnal comments, however, cast some doubt on ACT's assertions. ACT
has represented [*15] that a new emphasis on the problem of gseawater
intrusion into the Salinas basin led the County to cease granting categorical
exemptions for such projects. But the attachments to DRA's additional comments
show that several county agencies had expressed their concerns about seawater
intrusion in connection with the Spreckels project several years before the
county changed its policy. Even though the environmental review undertaken by
the CEC became moot when the projects were reconfigured, these letters raise the
question whether it was really unforeseeable that these agencies would raise
this issue again.

ACT has not addressed the legal basis for the change in the County's policy
that led to the force majeure. Section 15329 of the CEQA Guidelines has not bkeen
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amended, and ACT's projects still appear to fall under the exemption created by
that section. The only exceptions that are allowed from this categorical
exemption arise "when the cumulative impact of successive projects of the same
type in the same place, over time is significant" or when "there is a reasonable
possibility that the activity will have a significant effect on the environment
due to unusual circumstances” [*16] {14 Cal. Code of Regs. Section
15300.2(b), (<)).

Presumably the County relied on one of these exceptions in revising its
policy on categorical exemptions for cogeneration projects. Exhibits attached
to the joint exhibit, although not contemporary with the change in policy,
indicate that concern over groundwater overdrafts and resulting seawater
intrusion led to stricter environmental reviews for facilities, like
cogeneration projects, with large water requirements. Groundwater overdrafts
and seawater intrusion could be viewed as facts justifying either exception to
the categorical exemption: The cumulative effects of overdrafts result in the
significant impact of seawater intrusion, and the unusual circumstance of
seawater intrusion justifies the exception.

Regardless of the legal bases for the County's action, the guestion here is
this: Was it foreseeable that the County's concerns about groundwater overdrafts
and seawater intrusion, expressed at least as early as 1985, would lead it to
revise its review of cogeneration projects in 19887

If we relied only on the materials submitted with the motion, we would find
that the change was not foreseeable, because the motion leaves the [*17]
impression that the issue of seawater intrusion never reached a level of concern
that stimulated County officials to require EIRs because of this issue until May
1988. The materials attached to DRA's additional comments, however, cast some
doubt on that impression. Solely on the basis of the information before us, we
cannot conclude that it was foreseeable that the County would require an EIR for
ACT's projects.

This conclusion must be tempered with another observation. Particularly when
cases come before us without having been tested in adversary hearings, we must
limit our approvals to the scope of the information we have before us. Any
finding of reasonableness in cases like this is strictly limited to the facts
and materials that are presented by the parties. The implication of this
limitation falls primarily on PG&E. For reasons of strategy in potential
litigation, PG&E has not concurred in ACT's presentation of the facts behind the
settlement. In presenting such a settlement to us, PG&E is presumed to have
investigated the underlying facts fully and to have found an adequate basis for
concluding that the settlement is a fair resolution of a legitimate dispute. 1In
circumstances [*18] like the ones presented in this case, our finding of
reasonableness is conditioned on the accuracy of this presumption.

B. Viability

The joint motion contains a recitation of how ACT's projects are viable and,
except for the force majeure, would be able to comply with the reguirements of
the original PPAs. ACT's descriptions closely feollow the items listed in the

guidelines for determining the viability of a project.

ACT states that it has expended substantial sums of money to secure site
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eontrol. It has submitted complete Project Description and Interconnection
study Request forms and paid PG&E the necessary fees for commencement of an
interconnection study. ACT further states that it has the ability to pay the
remaining $ 5 per kilowatt project fee upon receipt of the Special Facilities
Agreement from PG&E. ACT has pursued and obtained all other permits needed for
the projects, and PG&E has agreed to supply fuel for the projects under a
standard agreement. ACT has engaged construction contractors, has ordered the
projects' turbines and generators, and has secured construction financing. ACT
has prepared financial data showing that the plants will operate profitably

[*19] for 30 years. A similar cogeneration project of ACT's is proceeding to
a timely completion.

Although PG&E reserves its right to dispute these facts and has accordingly
not joined ACT in this presentation of facts, it appears from the facts
contained in sworn declarations attached to the joint metion that ACT meets the
standard of viability established in the guidelines. We conclude that ACT's
projects are viable but for the intervention of the claimed force majeure.

C. Benefits for Ratepayers

The guidelines support strict enforcement of the fiveryear on-line
requirement, subject to extension because of force majeure, and set the
standards for deferral of the five-year on-line date: "On-line data deferrals

may be considered only if the ratepayers' interests will be served
demonstrably better by such deferral." The joint moticon describes the parties'
efforts to meet this guideline.

In exchange for consenting to the extension of the five-year deadline, the
parties have agreed to several contract modifications that will benefit
ratepayers. First, firm capacity payments under the PPAs are delayed until May
1, 1991, even if the projects begin operation at an [*20] earlier date. ACT
expects to be on-line by May 1, 1990, and even with the extension due to force
majeure, the amended contract regquires ACT to begin delivering energy by May 1,
1951.

Second, PG&E acquires the right to curtail the generation from each project
for up to 2000 hours annually. The curtailment must occur during off-peak or
super off-peak periods, when curtailments are most beneficial to PG&E's system.
PG&E may reduce each project's output to no lower than the generation associated
with 37 MW, or about 12.5 MW less than each facility's full capacity.

The joint motion contains a declaration setting forth an analysis of these
amendments. Although no information is given concerning the expertise or even
the employer of the declarant, it appears from the context of the analysis that
it was prepared for PG&E to aid in the decision to accept the settlement. The
analysis concludes that these amendments benefit PG&E and its ratepayers in
terms of both economics and the efficient operation of PG&E's system.

A one-year deferral in the commencement of capacity payments to ACT saves
ratepayers between $ 11.9 million and § 16.6 million, depending on the forecast
of the value [*21] of capacity. Using a medium forecast of capacity wvalue,
the savings are estimated to be § 14.2 million. The one-year deferral used in
the analysis apparently refers to the delay between the expected operation of
ACT's projects and the start of capacity payments. We note that the beginning
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of capacity payments on May 1, 1991, is about two years later than the deadline
for energy deliveries under the original PPAs.

Savings from the curtailment provisions, on a net present value basis, would
total between $ 2.1 million and § 36.8 million, depending on the forecast of the
cost and amount of replacement energy. (This analysis assumes a right to reduce
output by 11.5 MW for each unit, rather than the 12.5 MW stated in the motion.
It appears that use of 12.5 MW would increase the economic benefits. On the
other hand, the amendments to the PPA proposed by the stipulation reduce the
projects' firm capacity to 47 MW, and this reduction would appear to decrease

the economic benefits. The discrepancies in the capacities stated in the
motion, the analysis, and the amendments are not explained.)

Thus, on a net present value basis, the analysis concludes that the
amendments would save PG&E's [*22] ratepayers between $ 14.0 millicn and $§
53.5 million.

In addition, the analysis points out that the amendments provide benefits
that are substantial but difficult to quantify. These benefits are connected to
PG&E's right to curtail energy deliveries for 2000 hours annually.

Without endorsing the specific figures presented in the analysis, we are
persuaded that the amendments will produce substantial benefits for PG&E and its
ratepayers compared with the original PPAs.

D. The Language of the Contracts

The guidelines suggest that the validity of a claim of force majeure may be
affected by "the specific language of the contractual force majeure clause.”
Even though we have found the contractual modification to be beneficial to
ratepayers, examination of the contract's specific provisions is necessary
because greater ratepayer benefits might have accrued if PG&E had successfully
resisted the force majeure claim and allowed the contracts to terminate. Thus,
we must examine the contractual provisions to evaluate the reasonableness of
PG&E's decision to settle this dispute on these terms, rather than to continue
to resist ACT's assertions.

The dispute underlying the [*23] proposed settlement concerns whether or
not the actiocn of Monterey County officials in requiring preparation of an EIR
for ACT's project is a force majeure under the terms of the PPAs. THe contracts
define force majeure as

"unforeseeable causes, other than forced outages, beyond the reascnable
control of and without the fault or negligence of the Party claiming force
majeure including, but not limited to, acts of God, labor disputes, sudden
actions of the elements, actions by federal, state, and municipal agencies, and
actions of legislative judicial, or regulatory agencies which conflict with the
terms of this Agreement."

The effect of force majeure on the performance required by the contracts is
also addressed in the PPAs:

"If either Party because of force majeure is rendered wholly or partly unable
to perform its obligations under this Agreement, that Party shall be excused
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from whatever performance is affected by the force majeure to the extent so
affected provided that:

"(1) the non-performing Party, within two weeks after the occurrence of the
force majeure, gives the other Party written notice describing the particulars
of the occurrence,

" (2) the suspension [*24] of performance is of no greater scope and of no
longer duration that is required by the force majeure, [and]

"(3) the non-performing Party uses its best efforts to remedy its inability
to perform. . ."

The force majeure provigions of the PPAs, as applied to the facts in this
dispute, are somewhat ambiguous. If the acts of state agencies (including the
agencies of counties, which are subdivisions of the state (Gov. Code Section
23002)) must conflict with the terms of the agreement to gqualify as force
majeure, then force majeure as defined under the PPAs has not occurred. There
was no allegation that the EIR requirement conflicted with any provision of the
PPAs. 1If, on the other hand, such acts become force majeure merely by rendering
a party unable to perform, in whole or in part, its obligatioms under the
contract, then requiring the EIR could be seen as rendering ACT unable to meet
the five-year deadline.

The ambiguity exists because it does not make sense to apply the limiting
phrase -- "which conflict with the terms of this Agreement" -- to all of the
examples listed in the definition of force majeure. Acts of God, labor disputes,
and sudden actions of [*25] the elements, for example, are unlikely to
conflict directly with the terms of the contracts. The limiting phrase
obviously applies to the example it immediately follows -- actions of
legislative, judicial, or regulatory agencies -- but it is not clear that a
county's actions must be similarly limited to qualify as force majeure.

In addition, judicial interpretation of the notion of the impossibility of
performing the cobligations required by a contract, which underlies force majeure
provisions, is somewhat in transition. The older interpretations, which
required a strict impossibility of performance, have been expanded by modern
courts to include extreme economic difficulty in rendering the required
performance. Thus, it is not clear how courts would view the force majeure
provision of the PPAs nor what would be the outcome of litigation between the
parties on this issue.

E. Notice and Mitigation

The guidelines recommend a consideration of whether ACT gave notice of the
claimed force majeure as required under the PPAs and whether ACT took reasonable
steps to mitigate the delay cause by the force majeure.

The motion contains copies of ACT's letters [*26] to PG&E, which notified
PG&E that an EIR might be required for each project. The letters were sent 14
and 15 days after ACT received notice of the EIR requirements. The letter for
the Spreckels plant appears to have been sent later than the two weeks allowed
under the PPA, but PG&E has not raised an issue of timely notice, so far as the
joint motion reveals. It is doubtful that a one-day delay in the notice for the
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second plant would have detrimentally affected PG&E, and we conclude that, for
the limited purpose of evaluating the settlement, ACT substantially complied
with the contractual provisions on notice of the force majeure.

The motion alsc recites facts to support ACT's claim that it has acted to
mitigate the effect of the delay on its projects. It quickly retained the
hydrologic and other experts needed to perform the studies for the EIR, and it
met repeatedly and successfully with County officials to limit the scope of the
EIR to the question of seawater intrusion, shortening the delay. It also
explored, unsuccessfully, various options to forego the EIR requirement.

We conclude that ACT has made reasonable efforts to mitigate the delay
connected with the preparation [*27] of EIRs for its projects.

F. The Reasonableness of the Settlement

Uncertainty about how a court would resolve the issues raised by this dispute
undoubtedly led the parties to consider a settlement. There may have been
additional questions about the facts of the case and how legal doctrines
concerning the impossibility of performing a contract's required duties would be
applied in these circumstances. The parties have acknowledged that the expense
and uncertainty about the outcome of litigation helped incline them to settle
their dispute.

For similar reascons, we have consistently encouraged QFs and utilities to
attempt to settle disputes that arise in the interpretation or modification of
standard offers, and we have agreed to review settlements when there appears to
be a legitimate underlying dispute. (See D.87-0%-080.)

In this case, we believe that the ambigucus definition of force majeure in
the PPAs, when applied to the facts as recited by ACT, presents a legitimate
dispute that reasonable parties would attempt to resolve through negotiations.

The settlement provides substantial benefits to ratepayers when compared with
the original PPAs, and PG&E's ability to [*28] curtail part of the output of
ACT's projects makes it likely that ratepayers will benefit from the energy
supplied by the projects. The right to curtail makes it easier for PG&E to
integrate the projects into its system and to maximize the value of the
projects' production for the benefit of its system and its ratepayers.

The parties have estimated that the net present value of the amendments
resulting from the settlement as compared with ACT's existing PPAs is from §
14.0 million to & 53.5 million. We accept this range as an illustration, rather
than a precise calculation, of the benefits that ratepayers may receive under
the settlement.

Finally, the settlement is a final resolution of this dispute, which
eliminates substantial litigation costs for both parties and protects PG&E and

its ratepayers from any exposure to liability raised by these issues.

However, we have two additional reservations about the settlement as
presented in the joint motion.

One minor reservation is that the pages of the settlement attached to the
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joint motion skip from page 6 to page 12. This appears to be a clerical error,
but we obviously cannot approve any portions of the settlement that have not
[*29] been presented to us.

our second and more seriocus reservation concerns a provision of the
settlement that states, "The Commission shall have exclusive jurisdiction and
venue over the Parties with respect to any dispute or controversy arising from
or in connection with this Agreement. . . ." We have many strong objections to
this provision.

First, this provision incorporates a bad policy. From the very inception of
the development of the standard offers and related contracts between QFs and
utilities, we have viewed the resulting agreements as legally enforceable
contracts between two equal parties. We have been very hesitant to engage in
reviews of these agreements, because the resolution of contractual disputes is
an area that our laws and traditions have delegated to the courts and similar
entities for centuries. We have reluctantly become involved in some contractual
disputes when the issues were closely related to our proper authority as the
agency charged with the regulation of investor-owned electric utilities. (See
D.82-01-103, & CPUC 24 20, B1-84; D.B7-09-080, mimeo. pp. 7-8.) We have recently
discussed our discomfort at being asked to resolve legal matters having nothing
[*30] to do with our jurisdiction and expertise that came before us as part of
a QF's claim of bad faith negotiation by a utility (D.89-03-012, mimeo. pp.
23-25; D.85-04-081, mimeo. pp. 2B-29}.

The settlement attempts to put us in a position that is one step further
removed from our proper role in the relations between QFs and utilities. The
settlement agreement, the subject of this provision, is a purely legal document
that was negotiated and arrived at to settle a dispute concerning other
contracts, the PPAs. The disputes and controversies that may arise under this
settlement agreement, over which the parties attempt to give this Commission
rexclusive jurisdiction and venue,” will almost certainly be narrow questions of
traditional contract law. Such issues should be resolved by the courts and
other agencies for dispute resolution that have the expertise, resources, and
authority to address them.

Second, the legal validity of this provision appears to us to be highly
questionable. We doubt that the mere agreement of two parties can force
jurisdiction on a constitutional agency like the Commission, particularly when
the State Constitution and the Legislature have granted other entities [*31]
jurisdiction to resolve these issues. The provision also raises many other
legal issues, which we will not purport to resolve, such as the nature of the
Commission's jurisdiction over ACT, a private, unregulated corporation; the
approaches the Commission, with its quasi-legislative and quasi-judicial powers,
would use to resolve disputes and interpret the agreement; and the Commission's
role in granting attorneys' fees to the prevailing party, as called for under
the agreement.

Finally, we feel very strongly that the guestion of what types of cases come
before us ig a decision for the Commission, the Legislature, and the people of
this state, speaking through the Legislature and the State Constitution, and not
for private parties who may be seeking a convenient forum for resolving their
disputes. We are not a private dispute resoclution agency, and our budget and
staffing limitations do not permit us to act beyond our properly prescribed
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functions.

We believe that the jurisdiction provision of the settlement agreement is
unwise. We do not approve of that provision of the settlement, and we will not
be forced by our desire to encourage settlements to accept disputes on
collateral [*32] agreements that parties attempt to bring before us.

G. Conclusion

We are persuaded that, in light of all the circumstances, the settlement,
subject to the reservations we have expressed in this decision and based solely
on the information submitted to us, and the resulting amended PPAs are
reasonable and that PG&E should be allowed to recover in rates all payments

properly made under the amended PPAs.

Although we camnnot approve the settlement's jurisdiction provision or any
missing pages, we approve all other provisions, and we will issue the order
requested in the joint motion and dismiss the complaint.

Findings of Fact

1. ACT filed a complaint against PG&E on May 8, 1989. The complaint alleged
that PG&E had acted in bad faith in refusing to acknowledge a force majeure and
to extend the five-year deadlines in the PPAs of ACT's Firestone and Spreckels
projects.

2. On August 1, ACT and PG&E filed a joint motion, setting forth the terms
of the settlement of their dispute. The parties request the Commission to find
that the settlement is reasonable, to find that PG&E was prudent in entering
into the settlement agreement, and to dismiss the complaint upon approval
[*33] of the settlement.

3. DRA filed comments on the joint motion on August 31 and additiomnal
comments on September 28, and ACT responded to DRA's additional comments on
October 6. DRA is neutral on the question of the reasonableness of the
settlement, and DRA did not request hearings.

4. ACT claims that the actions of Monterey County officials in requiring an
EIR for its projects is a force majeure as defined in the projects' PPAs.

5. The settlement amends the PPAs for ACT's Firestone and Speckels projects.
The amendments extend the five-year deadline to no later than May 1, 1991,
release PG&E from any obligation to pay for capacity from the projects before
May 1, 1991, and grant PG&E the right to curtail generation at each project as
low as 37 MW for up to 2000 off-peak and super off-peak hours each year.

6. The parties estimate that the ratepaver benefits resulting from the
amendments as compared with ACT's original PPAs for the two projects have a
total net present value ranging from $ 14.0 million to $§ 53.5 million.

7. The declarations and exhibits attached to the joint motion support the
contentions that ACT gave timely notice to PG&E when it became aware of the
[*34] force majeure, that ACT has attempted to mitigate the delay caused by
the force majeure, and that the projects are viable but for the force majeure.
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8. The settlement is the final resolution of the parties' dispute.
Conclusions of Law

1. TUnder the facts alleged by ACT, ACT has a colorable claim to force
majeure under the wording of its contracts with PG:E.

2. The portion of the definition of force majeure contained in the PPAs that
relates to this case is ambiguous.

3. In light of the wording of the PPAs, the trend of the law on
impossibility of performance, and the facts alleged by ACT, the outcome of

litigation of the dispute between PG&E and ACT is uncertain.

4. The settlement between ACT and PG&E is a fair and reasonable compromise
of the parties' dispute.

5. Substantial ratepayer savings are likely to result from the amendments to
the PPAs regquired by the settlement.

6. Except for the reservations noted in this decision, the settlement and
amended PPAs entered into between ACT and PG&E are reasonable, and PG&E was
prudent in entering into the settlement with ACT.

7. This complaint should be dismissed as requested by the parties.

ORDER ([*35]

IT IS ORDERED that:

1. Except for subparagraph 9(j} and any material contained on pages 7
through 11, and based on the information presented in the joint motion, the
settlement entered into by Pacific Gas and Electric Company and American Cogen
Technology, Inc. (ACT) in connection with ACT's Firestone and Spreckels
cogeneration projects in Monterey County is a reasonable resolution of the
dispute concerning the interpretation and application of the force majeure

provision of the power purchase agreements for those projects.

2. Except as limited in Ordering Paragraph 1, the joint motion for an order
approving the settlement and dismissing the complaint is granted.

3. ACT's complaint is dismissed with prejudice.
This order is effective today.

Dated November 22, 1982, at San Francisco, California.
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In the Matter of the Petition of Rosemount Cogeneration
Joint Venture, Biosyn Chemical Corporation, and Oxbow Power
Corporation for an Order Resolving a Dispute with Northern

States Power Company

DOCKET NO. E002/CG-88-491
Minnesota Public Utilities Commission
1589 Minn. PUC LEXIS 107
May 11, 1989

PANEL:
[+1]

Barbara Beerhalter, Chair; Cynthia A. Kitlinski, Commissioner; Norma McKanna,
Commissioner; Robert J. O'Keefe, Commissioner; Darrel L. Peterson, Commissioner

OPINION:
ORDER GRANTING PETITION, CONSTRUING CONTRACT, AND REQUIRING PAYMENT OF COSTS
AND ATTORNEYS' FEES

PROCEDURAL HISTORY

On July 19, 1988, Rosemount Cogeneration Joint Venture (Joint Venture or the
Petitioners) and its general partners, Biosyn Chemical Corporation (Biosyn} and
Oxbow Power Corporation filed a Petition with the Minmesota Public Utilities
Commission (the Commlssion) under Minn. Stat. Section 216B.164 (1988). The
Joint Venture asked the Commission to resolve disputes between Northern States
Power Company (NSP} and the Joint Venture relating to NSP's purchase of
electricity and capacity to be provided from the Joint Venture's operation of a
qualifying cogeneration facility (the Facility) to be located in Rosemount,
Minnesota. Specifically, the Joint Venture asked the Commission to compel NSP
to honor the terms of a contract which provides for the purchase and sale of
electrical energy and capacity made available by the Facility to NSP.

NSP and Biosyn had executed an Agreement on January 3, 1986 providing that
[*2] NSP would buy and Biosyn would sell cogenerated electrical energy and
capacity from the Facility under the terms and conditions specified therein.
The Agreement was amended on April 1, 1986 and was assigned by Biosyn to the
Joint Venture on January 29, 1988.

On August 3, 1988, the Commission directed NSP to respond to the Joint
Venture's petition.

NSP filed its Answer to Petition on August 10, 1988. In general, NSP alleged
that the January 3, 1986 Agreement was for a different facility to be built at a
different time from that now proposed by the Joint Venture. NSP reguested that
the matter be referred to the Office of Administrative Hearings for a contested
case hearing.
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On September 2, 1988, the Commission issued its Notice and Order for Hearing
directing that a contested case hearing be held on the Petition.

On September 21, 1988, a Pre-Hearing Conference was held before John W.
Harrigan, Administrative Law Judge. A Pre-Hearing Order was issued on September
26, 1988, establishing the hearing schedule and procedural guidelines governing
the conduct of the case, including provisions for discovery, the filing of
testimony, procedures for the evidentiary hearing and a briefing [*3]
schedule. At the request of the Joint Venture and NSP, a Protective Order
regarding the use of confidential and proprietary data was entered on Octcber
10, 1988. The Department of Public Service (DPS or the Department} did not
consent to the Order but notified the parties that it would be governed by its
"Notice of Amended Internal Procedures for Handling Trade Secret Information".

The hearing was conducted by the ALJ from November 14-18, 1988. Prefiled
direct and rebuttal testimony, along with accompanying exhibits, was admitted at
the hearing and witnesses for the parties were cross-examined.

John O'Sullivan and Keith KXriebel, Chadbourne & Parke, 1101 Vermont Avenue
N.W., Washington, D.C. 20005 and Rodney A. Wilson, Rodney A. Wilson Law Office,
701 Fourth Avenue, Minneapolis, MN 55415 appeared on behalf of the Joint
Venture; David Lawrence, Northern States Power Company, 414 Niccllet Mall,
Minneapolis, MN 55401 and Samuel L. Hanson and Michael C. Krikava, Briggs and
Morgan, P.A., 2400 IDS Center, Minneapolis, MN 55402 appeared on behalf of NSP;
Joan C. Peterson and Maria E. Christu, Special Assistant Attorneys General, 1101
Bremer Tower, St. Paul, MN 55101 appeared on behalf [*4] of the Department;
Stuart Mitchell, Commission Staff, 780 American Center Building, 160 E. Kellogg
Boulevard, St. Paul, MN 55101 appeared on behalf of the Commission.

The record closed on January 3, 1989.

The ALJ issued his Findings of Fact, Conclusions of Law, Recommendation and
Memorandum on February 3, 1989.

On February 17, 1989 the DPS filed its Request for Oral Argument and
Exceptions to the ALJ Report.

On February 22, 1989, NSP filed its Request for Oral Argument and Exceptions
to the ALJ's Report. On the same date, NSP filed Proposed Findings of Fact,

Conclusions of Law and Recommendation.

On the following day, the Joint Venture filed its Exceptions to the ALJ's
Report.

On March 14, 1989, NSP and the Joint Venture each filed a Reply to
Exceptions. The DPS filed its Reply to Exceptions on March 15, 1989.

Oral Argument was held on March 16, 1989.

The Commission considered this matter on March 20, 1989 and continued
deliberations on April 12, 1989.

FINDINGS AND CONCLUSIONS
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The Commission has jurisdiction over this matter under Minn. Stat. § 216B.164
{1988) which governs Cogeneration and Small Power Production. Specifically,
Minn. Stat. § 216B.164, subd. 5 (1986} [*5] provides that:

In the event of disputes between an electric utility and a qualifying
facility, either party may request a determination of the issue by the
commission.

There is no dispute between the parties that the Joint Venture intends to be
a qualifying facility. On January 3, 1986, NSP and Biosyn entered into an
agreement that NSP would buy and Biosyn would sell cogenerated electrical energy
and capacity from a facility located in Rosemount, Minnesota. This agreement
was amended by letter on April 1, 1986 which indicated that the Commission had
approved the standard offer form as submitted by NSP. Under the contract,
Biosyn was to build a 50-megawatt facility known as the "Rosemount Cogenerator"”.
The facility was intended to be a qualified cogeneration facility under the
Public Utility Regulatory Policies Act (PURPA) (16 U.S.C. § 824a-3 (1985 and
Supp. 1988)), and the agreement, therefore, subject to the regquirements of PURPA
and corresponding state law. {Minn. Stat. § 216B.164 (1988) and Minn. Rules,
parts 7835.0100-7835.9910.)

A dispute arose between the parties over the interpretation of certain terms
of the contract. The Joint Venture claimed that by letter of January [*6] 7,
1987, NSP evidenced its intent to repudiate the agreement. On March 8, 1988,
the Joint Venture and NSP met to discuss the project. On July 19, 1988, the
Joint Venture filed a petition with the Commission seeking a declaratory
judgment ordering NSP to carry out the terms of the contract.

This is a contract dispute. Minn. Stat. § 216B.164, subd. 5 (1988) provides
that in any dispute between an electric utility and a qualifying facility the
utility has the burden of proof.

Further, Minnesota law provides that any ambiguity in a contract be construed
against the drafter of the contract, in this case, NSP. Naftalin v. John Wood
Co., 263 Minn. 135, 142-143, 116 N.W.2d4 91, 97 (1962) c¢iting Wick v. Murphy, 237
Minn. 447, 54 N.W.2d 805 (1952).

The Commission must determine the terms and enforceability of the agreement
entered into by NSP and Rosemount Cogeneration Joint Venture., The Commission
will address four issues raised by the parties' dispute. First, did the parties
contract for a fluidized bed boiler fueled by petroleum ccke? Second, did the
contract recquire the facility to begin operations in 1988 to qualify for the
price terms in Appendix 2? Third, if not, {*7] when must the unit achieve
commercial operation to qualify for them? Fourth, did NSP act in bad faith
following execution of the contract?

The Commiszssion has thoroughly reviewed the ALJ Report in this proceeding. An
ALJ report is a recommendation to the Commission; it is not binding upon it.
That report is part of the record before this body. It is, however, only one
part of the record. The Commission has carefully analyzed the entire record:
testimony and exhibits presented by parties during the contested case, the
briefs, reply briefs, the ALJ Report and exceptions to it filed by the parties.

In reviewing the voluminous record before it, the Commission is governed by

1052




Page 103
1989 Minn. PUC LEXIS 107, *7 LEXSEE

Minn. Stat. § 14.60, subd. 4 (1988}:

Agencies may take notice of judicially cognizable facts and in addition may
take notice of general, technical, or scientific facts within their specialized
knowledge. . . Agencies may utilize their experience, technical competence,

and specialized knowledge in the evaluation of the evidence in the hearing
record.

The Commission has drawn on its expertise, particularly in time frames for
construction of generation facilities, in reviewing the record and independently
deciding [*8) all legal and factual issues.

DID THE CONTRACT REQUIRE A FLUIDIZED-BED BOILER?

NSP argued that during the negotiations prior to the execution of the
contract, Biosyn stated that it would build a fluidized-bed boiler, capable of
using petroleum coke and cother waste fuels. NSP further argued that the price
term and the length of the contract was based on the flexibility and reliability
of a fluidized bed. The Joint Venture argued that the plain language of the
contract does not require a specific type of facility. The Joint Venture argued
that the contract requires a 50 MW baseload qualifying cogeneration facility and
that it proposes to deliver just that. The DPS and the ALJ agreed with Joint
Venture.

The Commission finds that the contract is unambiguous on the type of facility
required. The Commission agrees with Joint Venture, the DPS, and the ALJ.
While the parties may have discussed only a fluidized-bed boiler capable of
using petroleum coke prior to the execution of the contract, the importance of
that type of a facility is not evident in the document itself. The contract
requires that Bicosyn build a 50 MW baselcad qualifying cogeneration facility
without further [*9] definition. The Commission believes that if NSP relied
heavily on the type of facility to be built in determining the price to be paid
for the energy generation and the length of the contract, it would have become a
written contract term. In the absence of any such provisc, the Commission
concludes that the parties did not contract for a fluidized bed boiler fueled by
petroleum coke.

MUST THE UNIT ACHIEVE COMMERCIAL OPERATION IN 1988 TO RECEIVE THE CONTRACT
PRICE?

The contract itself makes two references to a commercial operation date. The
first is the definition of a commercial operation date found in Section 1.04 of
the Agreement. It provides:

1.04 Commercial Operation Date. The initial date on which the Rosemount
Cogenerator can reasonably be expected to operate reliably as determined by the
Coordinating Committee.

The second reference to a commercial operation date is in Appendix 2 to the
contract. Appendix 2 is entitled Rate Schedule and provides a rate of $16.68
rer kilowatt "for Contract Term Starting on Commercial Operation Date in 1988".

NSP argued that the price set forth in Appendix 2 to the contract is for a
unit achieving commercial operation [*10] on a date in 1988. The exact date
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was to be determined by a Coordinating Committee created by the contract.
Further NSP argued that the contract is silent on any price to be paid for a
unit coming on line at another time.

The Joint Venture argued that the contract does not require a commercial
operation date in 1988 but within a reasonable time of the execution of the
contract, that the Coordinating Committee would establish the date, and that
Appendix 2 is a schedule to lock in payments as of the date of execution of the
contract as is permitted under PURPA. The DPS argued that Appendix 2 locks in a
price term only and that because the contract is silent on a commercial
operation date, a reasonable time for performance is implied.

The ALJ found that the Agreement did not specify a commercial operation date.

The Commission finds that the 1988 reference in Appendix 2 of the contract
does not prevent enforcement of the contract. Either it was not a material term
of the contract, a reasonable time for performance being implied, or NSP waived
performance in 1588 by its continuing to deal with Biosyn as though the contract
was in effect after it was informed there would be no 1288 [*11] performance
by Biosyn. The Commission agrees with the ALJ that there is substantial
evidence in the record to support either rationale for its conclusion that the
contract does not require performance in 1988 for the price terms of Appendix 2
to apply. PFurthermore, it is the Commission's experience that development of
such facilities may take four tc five years. Four to five years from the
January, 1986 date of the contract signing would put the unit on line in
1990-1991.

The language defining commercial operation date neither mentions nor requires
commercial operation during 1988. There is no dispute here that the
Cocordinating Committee did not establish any commercial operation date.

NSP relies on Appendix 2 to the contract for its position that commercial
operation was required in 1988.

PURPA requires that a utility permit a qualifying facility to elect to
receive payments based on the utility's estimated avoided cost at the time the
contract is executed. ©PURPA, 18 C.F.R. 292, 304 {(d)}) (2) (ii) {1988) provides:

Each qualifying facility shall have the option . . (2) to provide energy or
capacity pursuant to a legally enforceable obligation for the delivery cof energy
or [*12] capacity over a specified term in which case, the rates for such
purchases shall, at the option of the qualifying facility exercised prior to the
beginning of the specified term be based on . . (ii) the avoided costs
calculated at the time the obligation is incurred.

Biosyn made this election. The 1988 date of Appendix 2 reflects that
election and locks in a price term, not a performance date. Performance is due
within a reasonable time.

Even if Appendix 2 required performance in 1988, there is substantial
evidence in the record to support the Joint Venture's position that NSP waived a
1988 performance date. The Commission recognizes that under the law parties to
a contract have a duty to deal with each other fairly and in good faith. NSP
continued to recognize the contract with Biosyn well after it was clear that the
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facility would not be operating in 1988. NSP did not terminate the contract,
continued to ask Biosyn for information on the facility's development, and
included Biosyn in its 1987 Advance plan, which lists enerygy source the utility
will rely on for its energy supply in the future. By this behavior NSP
effectively waived any performance which could arguably be [*13] due 1988.

The Commission concludes that the contract, including its price term, is
enforceakble under the theories disgcussgsed above.

REASONABLE TIME FOR PERFORMANCE

Having determined that the 1988 date in Appendix Two does not preclude
enforcement of the contract, the Commission must determine what is a reasonable
time for performance. The Commission recognizes that the development and
financing of a cogeneration facility of this size is complex. Many of the
steps, e.g. environmental permitting, may be outside the control of the
developers. It is not uncommon for the development and financing for this type
of facility to take four to five years. The Commission finds that the parties'
dispute has delayed the Joint Venture's financing efforts for the facility.
Considering the time loss sustained by this proceeding, the Commission finds
that performance during 1991 is reasonable.

ALLEGATIONS OF BAD FAITH

The Joint Venture argued that if the Commission determined that the contract
specified a 1988 commercial operation date for the rates found in Appendix 2,
then the Commission must evaluate NSP's behavior following execution of the
contract. The Joint Venture argued [*14] that NSP acted in bad faith
following the execution of the contract and that that behavior rendered Biosyn
unable to perform its obligations.

After thorough examination of the record, the Commission f£inds that NSP's
conduct after the contract was executed ¢annot reasonably be interpreted as bad
faith. NSP sought information and clarification of Biosyn's plans. NSP's need
to plan for both the availability of the power and the construction of
interconnection facilities to responsibly manage its electric power system
required the information and clarification of plans. NSP's conduct reflects
responsible management oversight, and cannot reasonably be interpreted to reach
a threshold of bad faith, but does support a view that NSP waived any rights it
might claim for a 1988 performance.

Finally the Commission recognizes that Minn. Stat. § 216B.164, subd. 5 (19588)
provides:

The commisgion in its order resolving each such dispute shall require
payments to the prevailing party of the prevailing party's costs, disbursements,
and reasonable attorneys' fees.

The Commission will order NSP to pay the Joint venture all of its reasonable
costs, disbursements and attorneys'™ fees related ([*15] to this proceeding.

ORDER

1. Joint Venture's Petition is hereby granted as discussed above.
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2. NSP shall pay the Joint Venture all of its costs, disbursements and
reasonable attorneys' fees related to this proceeding.

3. This Order shall become effective immediately.
BY CRDER OF THE COMMISSION

Mary Ellen Hennen, Executive Secretary
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SUBSEQUENT HISTORY: [*1] Reconsideration
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Attorneys for Defendant, OF COUNSEL: Robert A.
Barrer.
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JUDGES: FREDERICK J. SCULLIN, JR., U.S.
DISTRICT JUDGE

OPINIONBY: FREDERICK J. SCULLIN, JR.

OPINION: MEMORANDUM DECISION AND
ORDER

INTRODUCTION

Fulton Cogeneration Associates ("Fulton") com-
menced this action on October 30, 1992, alleging
that Niagara Mohawk Power Corporation ("NiMo")
breached its agreement with Fulton under which NiMo
was required to purchase electricity from an electric gen-
erating facility operated by Fulton in the FTown of Fulton,
New York. Fulton seeks $ 279,671.19 in damages for
breach of contract plus pre-judgment interest of 1.5 %
per month. nl

nl NiMo admits that it owes $ 152,264.47 of the
$279,671.19 sought and thus the dispute is over the
remaining $ 127,426.72.

[*2]

On June 4, 1994, this Court denied defendant's mo-
tions to dismiss the complaint under 12(b){1), which
defendant based on principles of abstention and primary
jurisdiction. On October 11, 1994, this Court denied
both parties’ motions for summary judgment and denied
Fulton's motion for Rule 11 sanctions. The matter was
scheduled for a final pre-trial conference and a bench
trial to commence on March 27, 1995. The parties sub-
mitted trial briefs and a joint stipulation of undisputed
facts. After reviewing the trial submissions, the court
sua sponte raised the issue of reconsidering the summary
judgment motions, and offered hoth parties an opportu-
nity to come forward with evidence. See Celotex Corp.
v. Catrett, 477 US. 317, 326, 91 L. Ed. 2d 265, 106
S. Ct. 2548 (1986). The court heard oral argument on
the summary judgment motion on March 27, 1995.

BACKGROUND

I. Regulatory Background

Under the federal statutory framework, utilities are re-
quired to purchase all the energy that non-utility genera-
tors produce. Public Utility Regulatory Policies Act, /6
U.S.C. § 824 et seq. New York State Public Service Law
§ 66-c established a minimum sale price of 6 [cents] per
kilowatthour [*3] ("6 [cents] /Kwh") for energy sold by
qualifying non-utility generators pursuant to contracts
approved by the State. In 1992, the law was amended
eliminating that minimum rate for contracts entered into
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after June 26, 1992, but retaining it for contracts en-
tered into and filed with the Public Service Commission
("PSC") prior to June 26, 1992 and which provided for
the purchase of electricity at a utility tariff rate referenc-
ing a statutory minimum sales price.

In addition, the PSC is responsible for approving con-
tracts between qualifying facilities and utilities to ensure
they are entered into under such terms and conditions
that are just and reasonable to rate payers.

II. Factual Background

On December 10, 1987, Turner Power Group, Inc.,
plaintiff Fulton's predecessor in interest, entered into
an output contract with NiMo. The recital clause to the
agreement provides for Fulton to operate a facility with
a capacity of "approximately 47.0 megawatts, and with
expected annual production of approximately 392,000
Megawatt-hours. " n2 Agreement Whereas Clause. The
operative clauses provide for Fulton to deliver and NiMo
to accept all of the "electricity” produced at the plant,
net [*4] of amounts used by the plant or sold elsewhere.
The contract further provides for NiMo to pay for the
clectricity at the rate established in NiMo's tariff, which
is 6 [cents] /Kwh. The contract was approved by the
PSC on April 20, 1988.

n2 The term “capacity” refers to the amount of
electric power that an electric generator can produce,
and is measured in kilowatts or megawatts. The term
"energy"” is the usage of power or capacity over a
period of time and is measured in kilowatthours or
megawatthours. See Joint Pretrial Stipulation PP 8,
9.

The plant commenced operation in July 1991 and be-
gan selling electricity to NiMo. NiMo installed meters
to monitor both the capacity and kilowatthours produced
at the plant. From July 1991 through April 1992, NiMo
bought all the electricity delivered by Fulton and paid
based on kilowatthours at a rate of 6 [cents] /Kwh.

On March 13, 1992, NiMo informed Fulton that
the plant was producing above a 47 megawatt capacity.
Because it believed it was not required to pay [*5] for
production above that level, NiMo stated that it would
use a formula ("Demonstrated Maximum Net Capacity"
or "DMNC™)} to measure the capacity of the plant. If the
capacity was over the 47 megawatts provided in the con-
tract, NiMo would only pay the 6 [cents] /Kwh rate for
the proportion of energy attributable to a 47 megawatt
capacity. Any excess would be paid at a market rate,
which was lower than the 6 [cents] /Kwh contract rate.
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Application of NiMo's formula measured a capacity
of 50 megawatts. NiMo thereafter paid for 47/50ths of
the electricity at the 6 [cents] /Kwh rate and the rest at a
market rate. NiMo used this pricing method from May
1992 through October 1992, After October 1992, it be-
gan paying the 6 [cents] /Kwh rate again. The use of
the formuia resulted in Fulton being paid $ 279,691.19
less than it would have received at the contract rate.

Because of the atleged underpayment, Fulton insti-
tuted this action for breach of contract.

DISCUSSION

I. The Contract Action

"The primary cbjective in contract interpretation is to
give effect to the intent of the parties ‘as revealed by
the language they chose to use.'” Sayers v. Rochester
Telephone. Corp. Pension [*6] Plan, 7 F3d 1091,
1094-95 (2d Cir. 1993). Where the terms of a contract
are clear and unambiguous, the court will not look be-
yond the four corners of the document to determine what
the parties meant. Mysack v. Honeywell, Inc., 953 F.2d
798, 802 (2d Cir. 1992); Cibro Petroleum Products,
Inc. v. Sohio Alaska Petroleum Corp., 602 E Supp.
1520 (N.D.N.Y. 1985) (Munson, C.J.), aff'd, 298 F.2d
1421 (2d Cir. 1986). "No ambiguity exists when con-
tract language has 'a definite and precise meaning, unat-
tended by danger of misconception in the purport of the
{contract] itself, and concerning which there is no rea-
sonable basis for a difference of opinion.'" Sayers, 7
F3d at 1094-95. Further, the court must read the pro-
visions in the context of the entire agreement, and must
safeguard against adopting an interpretation that would
render any individual provision superfluous. Id.

The pertinent provisions of the contract are:

WHEREAS, SELLER will own and operate an electric
generating plant ... with a capacity of approximately
47.0 megawatts, and with expected annual production
of approximately 392,000 Megawatt-hours (individually
and together referred to as "ELECTRICITY™) [*7} ....

FOURTH: SELLER shall deliver to NIAGARA AND
NIAGARA shall accept all of the ELECTRICITY pro-
duced at the plant net of parasitic loads subject to the
terms and conditions of this Agreement.

NINTH: ... NIAGARA will pay SELLER monthly
for ELECTRICITY received from SELLER at the ap-
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plicable rates contained in NIAGARA's [SC-6 Tariff],
applicable for payments to qualifying on-site generation
suppliers, as defined in the Public Service Law ....

The parties agree that Philadelphia Corp. v. Niagara
Mohawk Power Corp., No. 71149, slip op. (N.Y.
A.D., 3d Dep't Jan. 19, 1995) (construing output con-
tracts which "define the electricity to be soid in terms
of approximate annual production”) controls the court's
analysis of the contract presently at is sue. n3 The
Phiiadelphia court reasoned that because output contracts
allow the seller to control the output, and thus the pur-
chaser's obligation to buy, "obligations arising under an
output contract are subject to good faith and commer-
cial standards of fair dealing." Philadelphia, slip op. at
2 (citing U.C.C. § 2-306). The court held that the lan-
guage describing the approximate annual production was
[*8] merely an estimate. n4 The court further held that
such language unambiguously provides that "defendant
is obligated to purchase and plaintiffs are obligated to
sell electricity in such quantities which are not unrea-
sonably disproportionate to the stated estimates within
the contracts,” Id. "While the estimates are not abso-
lute maximumn quantities beyond which the contracts do
not apply ... neither may plaintiffs modify their outputs
beyond the normal range commercially consistent with
the capacity estimates used in the contracts.” Id. Thus,
"plaintiffs may not under the contracts increase their
electrical output beyond the reasonable expectations of
the parties as quantified by the stated estimates.” Id. at
2-3.

n3 It should be noted that despite agreeing that
Philadelphia is controlling authority, defendant still
maintains that the 47 megawatt capacity is a maxi-
mum limit and not an estimate.

n4 Indeed this proposition seems indisputable
since the PSC has even recognized that the use of the
word "approximately” in the recital clause "is gener-
ally understood to refer to an inescapable imprecision
with respect to the expected output of a planned fa-
cility." NYPSC Case No. 88-E-114, Indeck-Yerkes
Energy Services, Inc., at 3 (Sept 14, 1988), ulti-
mately aff'd by 164 A.D.2d 618, 564 N.Y.5.2d 841
(3d Dep't 1991).

[*9]

This court agrees with the Philadelphia court and
holds that the contract language unambiguously obli-
gates NiMo to purchase and Fulton to sell electricity
in such quantities that are not unreasonably dispropor-
tionate to the stated estimates within the contract. See
Philadelphia, slip op. at 2-3.; N.Y. U.C.C. § 2-306.
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Further this court finds, as a matter of law, that
Fulion's production never exceeded commercially rea-
sonable expectations. The parties stiputate that Fulton
never produced more than 392,000 megawatthours of en-
ergy annually--the estimate contemplated in the contract.
Moreover, the parties stipulate that "the term 'energy’
is the usage of power or capacity over a period of time
and is measured in kilowatthours .., or megawatthours
.... and under the Agreement, Fulton provides only en-

‘ergy to [NiMo]." n5 Joint Pretrial Stipulation PP 9, 10.

Because the contract only contemplates the sale of en-
ergy measured in kilowatthours, and not capacity, see
Joint Pretrial Stipulation PP 10, 11, the relevant inquiry
is confined to whether Fulton produced an amount of
energy unreasonably disproportionate to the stated esti-
mates. Because the production never exceeded [*10] the
amount contemplated in the contract, Fulton did not pro-
duce an amount of energy unreasonably disproportionate
to the stated estimates. Therefore, NiMo breached the
contract by not purchasing at the contract rate all of the
energy produced by Fulton.

n5 Those stipulations are further buttressed by the
contract language which links payment only to kilo-
watthours. See Contract Paragraph NINTH.

The court also finds that even if it were to look at

the capacity levels as measured by NiMo, n6 there is no .

genuine issue of material fact whether such levels are un-
reasonably disproportionate to the stated estimates. The
two cases upon which NiMo relies lead us to this result.
See NYPSC Case No. 90-E-238, American Ref-Fuel
Co. (Aug. 22, 1990) and NYPSC Case No. 88-E-114,
Indeck-Yerkes Energy Services, Inc. (Sept. 14, 1988),
ultimately aff'd by 164 A.D.2d 618, 564 N.Y.5.2d 841
(3d Dep't 1991).

n6 The court notes that plaintiff would value the
level of capacity by looking at the average annual
capacity. Under plaintiff's valuation, the average
annual capacity is the annual production (approxi-
mately 380,000 megawatthours) divided by the num-
ber of hours in a year (8760 hours), which equals
43.4 megawatts.

[*11]

In American Ref-Fuel, the PSC found that increases
in capacity "form the basis for a new contract price if
there is a design change and the magnitude of the in-
crease is a material alteration not contemplated under
the approval of the original contract,” American Ref-
Fuel Co. at 9. The PSC then held that the size increase
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in the case, from 63.5 MW to 65.25 MW, or 2.75%,
was insubstantial because it did not result from a design
change and because it was relatively small compared to
other cases. See American Ref-Fuel Co. at 9 .2 (citing
Indeck (9% increase due to design change); PSC Case
No. 28689, United Development Group II, (June 13,
1989) (15.5% increase); PSC Case No. 28689, Niagara
Mohawk Power Corp. and Cogen Energy Technology,
Inc., (Jan. 11, 1989) (50% increase); PSC Case No.
28689, Niagara Mohawk Power Corp. and Shawmut
Engineering (Oct. 14, 1987) (30% increase)). In
Indeck-Yerkes, the PSC held that a 9% increase in a
plant’s capacity was a substantial increase that was not
within the contemplation of the parties at the time the
contract was executed because it was due to changes in
design and construction. See NYPSC Case No. 88-E-
114, [*12] Indeck-Yerkes Energy Services, Inc. (Sept.
14, 1988}, ultimately aff'd by 164 A.D.2d 618, 564
N.Y.5.2d 841 (3d Dep't 1991).

Here a 3 megawatt or 6% increase in capacity cannot
be considered significant or unreasonably disproportion-
ate to the stated estimates. First, there is no evidence in
the record that the increase is the result of any bad faith or
contrivance. Second, any increase in capacity is the re-
sult of expected variations, not a design change. Lastly,
the excess capacity, which NiMo calculated based upon
a single four hour period, is insubstantial compared to
the cases cited by American Ref-Fuel, Defendant has
not identified and the court has found no case in which
such a small increase was found to be substantial absent
a post-contract design change or modification.

Moreover, the court notes that while the reference to
capacity in an energy purchase contract is important for
NiMo as a public utility to plan for future electric needs-
-s0 as to match generation and load--such considerations
are not determinative of the issues present in this case.
n7 The law as it existed at the time required NiMo to pur-
chase all the energy produced by Fulton. See N.Y. Pub.
Serv. Law § [*13] 66-c. Moreover, as the parties stipu-
lated, the contract was for the purchase of energy not ca-
pacity. As long as the plant was operating within its ex-
pected level of energy production, the focus remains on
energy production. It is only when the energy produc-
tion exceeds expectations that the parties look to capac-
ity. In such cases the court must then look to whether the
increased production was related to an increase in capac-
ity not contermplated by the parties. Philadelphia Corp.
v. Niagara Mohawk Power Corp., No. 71149, slip op.
(N.Y. A.D., 3d Dep't Jan. 19, 1995). In this case, en-
ergy production never exceeded the 392,000 megawatts
contemplated by the estimates. Furthermore, looking to
capacity in the context of this case, the stipulated facts
show that NiMo measured capacity during the "high-
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est consecutive four hour output during the Summer [of
1991]." Joint Pretrial Stipulation P 32. During that in-
terval, the capacity of the plant was 50 megawatts. Joint
Pretrial Stipulation P 31. Therefore, it cannot reason-
ably be inferred that this increase in capacity interfered
with NiMo's ability to plan for future electric needs nor
did it materially exceed the reasonably expected levels
[*14] of generation. See Philadelphia, slip op. at 2-
3; NYPSC Case No. 88-E-114, Indeck-Yerkes Energy
Services, Inc. (Sept. 14, 1988), ultimately aff'd by 764
A.D.2d618, 564 N.Y.5.2d 841 (3¢ Dep't 1991); NYPSC
Case No. 90-E-238, American Ref-Fuel Co. (Aug. 22,
1990).

n7 See Indeck, at 3 ("Planning for future electric
needs thus requires firm estimates of the expected
amount and timing of on-site generation that will be
sold to utilities."™).

For all the foregoing reasons, plaintiff is granted sum-
mary judgment as a matter of law.

II. Pre-Judgment Interest

Under New York law "when a contract provides for
interest to be paid at a specified rate until the princi-
pal is paid, the contract rate of interest, rather than the
legal rate set forth in CPLR 5004, governs until pay-
ment of the principal or until the contract is merged in a
judgment." Citibank v. Liebowitz, 110 A.D.2d 615, 487
N.Y.8.2d 368 (2d Dep't 1985).

Paragraph NINTH of the contract provides: "Any
amount remaining unpaid after the time it is [*15] due
shall thereafter be subject to a late payment charge equal
to the amount provided for in NIAGARA s then current
tariff PSC No. 207, Electricity, or in such subsequent
tariffs as may be in effect from time to time. The charge
is currently equal to 1 1/2% per month applied to the
unpaid balance."

The tariff rate at the time the balance became overdue
was 1.5% per month, and that is what plaintiff is entitled
to.

Therefore, it is hereby

ORDERED that plaintiff is GRANTED summary
judgment, and it is further

ORDERED that the plaintiff be awarded $ 279,671.19
in damages for breach of contract plus pre-judgment in-
terest of 1.5 % per month.

IT IS SO ORDERED.
DATED: MARCH 28, 1995
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SYRACUSE, NEW YORK U.S. DISTRICT JUDGE
FREDERICK I. SCULLIN, JR.
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Erie Energy Associates - Petition For a Declaratory Ruling
That Its Power Purchase Contract With New York State
Electric & Gas Corporation Remains in Effect

Case 92-E-0032
New York Public Service Commission
1992 N.Y. PUC LEXIS 52
March 4, 1992

PANEL :
[*1]

COMMISSIONERS PRESENT: Peter Bradford, Chairman; Gaill Garfield Schwartz;
James T. McFarland; Henry G. Williams

QOPINION:

At a Session of the Public Service Commission held in the City of Albany on
February 20, 1992

DECLARATORY RULING
(Issued and Effective March 4, 193%2)
BY THE COMMISSION:

On January 9, 1992, Erie Energy Associates (Erie) filed a petition asking for
a ruling establishing that its power contract with New York State Electric & Gas
Corporation (NYSEG) remains in effect. nl The utility, in a letter dated
November 15, 1991, had cancelled the contract on the ground that Erie had
breached it by failing to post a deposit payment of § 180,000 due on November
14, 1991. The relief the developer requests will not be granted.

nl Contract No. 468 between Erie and NYSEG, approved in a Letter Order issued
in Case 2B68% on May 14, 1990, provides for power purchases from Erie's proposed
28 MW qualifying facility (QF) fueled with waste tires to be located in
Lackawanna, New York.

This is essentially a contractual dispute between a utility and a potential
supplier, not different from such disputes when they involve fuel, labor or
equipment. These are not subject to ocur regulation [*2] under normal
circumstances, unlike a dispute between a utility and a consumer. NYSEG's
decision to cancel the contract, however, is subject to prudence review. Given
the potential for that review, any utility should explore the possibility that
restructuring of contract price and other terms, rather than contract
cancellation, could be beneficial.

POSITIONS OF THE PARTIES nl

nl Because Erie requested expedited treatment for its petition, it was not

10€4




Page 115
1992 N.Y. PUC LEXIS 52, *2 LEXSEE

possible to evaluate late-filed comments in support of Erie's project from the
New York State Department of Environmental Conservation {received February 11,
1992), the New York State Department of Economic Development (received

February 19, 1992) and Dennis T. Gorski, Erie County Executive (received
February 19, 1992},

Erie's Petition

Erie begins by asserting that its tire-burning facility will alleviate the
waste tire disposal problem in New York State and will improve economic
conditions in the financially-distressed City of Lackawanna. Erie also claims
it has made substantial progress in obtaining all necessary environmental and
local permits, and contends its parent, Oxford Energy Company, has built a
successful [*3] tire-burning facility in Connecticut.

Erie next describes the deposit milestones included in its contract with
NYSEG, in conformance with the milestone policy. n2 Under those milestones, Erie
was required to deposit $ 120,000 within six months from the date of approval of
the contract, post an additional $ 180,000 within one year after the first
deposit was due, and post $ 150,000 more on or before the commencement of
construction milestone date, which was set at 28 months after contract approval.
A failure to post any of the deposits permitted NYSEG to cancel the agreement.

n2 Case 88-E-087, et al., Opinion and Order Establishing Milestone and
Contract Conversion Procedures, Opinion No. 88-28 (Issued November 10, 1988) and
Opinion and Order Clarifying Milestone and Contract Conversion Procedures,
Opinion Ne. 88-28(A) (Issued June 2, 1989) ({(Milestone Opinions).

Although it timely posted the first deposit, Erie admits it did not attempt
to post the second deposit, due on November 14, 1%%0, until December 10, 1931.
Erie excuses its late posting on the grounds that City of Lackawanna elections
in early November 1991 resulted in the defeat of the mayor and a city council
[*a] member who had supported the project. Erie complains it needed the
support of the newly-elected officials before it could post the deposit.

Erie reports that, on November 13, 19%1, the day before the deposit was due,
it wrote NYSEG and asked for a five-month extension to post, in order to seek
assurances of support from the new officials. Despite NYSEG's failure to grant
the extension, and its cancellation of the contract in writing on November 15,
1991, Erie says it continued its effort to obtain those assurances. Following
the success of those efforts, the developer relates, it tendered its deposit on
December 10, 1991, but the utility promptly rejected it.

Erie maintains that, under these c¢ircumstances, a narrow, fact-specific
exception from the milestone policy should be created, and NYSEG should be
advised to excuse the delay in the posting of the second deposit. According to
Erie, it needed only a short extension of time to evaluate the temporary
"municipal election risk" and its project is not otherwise speculative. The
developer insists that NYSEG's refusal to grant the short extension was
unreascnable.

Erie also references precedent which it alleges supports its position.
[*5] Erie finds in the Milestone Opinions support for interpreting the second
deposit as intended to measure a developer's ability to cobtain its environmental

10€5




Page 116
1992 N.Y. PUC LEXIS 52, *5 LEXSEE

permits. Consequently, Erie asserts, its failure to post that deposit should be
excused because the "municipal election risk" it faced differed substantially
from the risk of failure to obtain environmental permits contemplated under the
second deposit milestone. Erie also argues that a prior request for extension
of a milestone was considered on its merits, nl and that at least one facility
has been exempted from compliance with the Milestone Opinions. n2

nl Case 89-E-162, Island Cogeneration Associates, Declaratory Ruling (Issued
December 27, 1989} (Island Cogen Ruling).

n2 Case 28689, Niagara Mchawk Power Corporation and Inter-Power of New York,
Inc. - Contract No. 512, Letter Order (Issued May 16, 1988) (Inter-Power Order) .

NYSEG's Reply

On January 31, 1992, NYSEG replied to Erie. NYSEG argues that the petition
should be denied, because we have previously decided that we will not intervene
in breach of contract disputes such as this. Asserting that Erie's arguments in
support of its petition are meritless, [*6] NYSEG criticizes the developer's
request for a delay of five months in posting the deposit, which it
characterizes as unreascnable in length. NYSEG also objects to the timing of
the request for delay, presented on the day before the deposit was due.

NYSEG disputes Erie's interpretations of precedent. The utility contends
that the milestones were intended to objectively measure a developer's ability
to go forward, given the circumstances that exist on the date the milestone
falls. The utility maintains that the relief Erie requests -- extension of a
milestone because of force majeure or cother excuse -- was explicitly rejected in
the Milestone Opinions. As the utility sees it, Erie made a decision to breach
the contract although fully aware of the potential consegquences, and,
consequently, there is no reason to create a loophole allowing it to escape its
choice. NYSEG concludes that its decision to terminate this contract was
justified under the milestone policy and this contract's milestone clause, and
was in the best interests of its ratepayers. nl

nl According to NYSEG, its ratepayers would pay $ 55 million more for Erie's
electricity than it is worth during the first 15 years of the contract term.
[(*7]

DISCUSSION AND CONCLUSION

Erie's petition will not be granted. Jurisdiction under the Public Utility
Regulatory Policies Act of 1978 (PURPA) and PSL § 66-c is generally limited to
supervision of the contract formation progess. n2 Once a binding contract is
finalized, however, that jurisdiction is usually at an end. nl As we explained
it in the Northeast Ruling:

We will not generally arbitrate disputes between utilities and developers
over the meaning of contract terms, because such gquestions do mot involve our
authority, under PURPA and PSL § 66-c, to order utilities to enter into
contracts. Regquests to arbitrate disputes over breach of contract issues are
simply beyond our jurisdiction, in most cases. n2

n2 Case 90-E-0975, Northeast Cogen, Inc., Declaratory Ruling (Issued April 8,
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1991) (Northeast Ruling); see also Case 89-E-207, Long Island Lighting Company
and American Ref-Fuel Company of Hempstead, Declaratory Ruling (Issued January
4, 1990) (Ref-Fuel Ruling).

nl Continuing jurisdiction is exercised only over a few contract clauses,
generally where required by statute or regulation. See, e.g., Case 88-E-081,
Order Denying Rehearing and Clarifying Prior Order (Issued December 12, 1983).

n2 Northeast Ruling, p. 5. [*8]

Exercising the plenary jurisdiction over contract terms that Erie desires is
not possible, n3 because the PURPA regulations provide that contractual
arrangements between a QF like Erie and the utility purchasing its power are
binding and beyond state interference. n4 Indeed, contracts that included
clauses requiring the exercise of continuing jurisdiction over all contract
terms were denied approval until modified. n5 Erie has not justified a departure
from the poliey of declining to decide breach of contract questions, or
identified a source for the authority to exercise jurisdiction over such issues.
nl

n3 Although Erie couches its petition as a request to revise our milestone
policies, the relief it desires would require revision of the contractual
milestone terms as well.

n4 18 C.F.R. § 292.304(d); Case 28689, Niagara Mohawk Power Corporation and
Dresser-Rand Company, Order Approving Contract Subject to Conditions and Denying
Petition {(Issued June 19, 198%), pp. 10-11.

n5 See Case 90-E-0285, New York State Electric & Gas Corporation and Empire
Energy Niagara L.P. - Contract No. 480, Letter Order (Issued July 23, 195%0).

nl While, as in the Ref-Fuel Ruling, policies that existed at the time a
contract was approved may be clarified later, Erie's citations do not
demonstrate that clarification of the milestone policies is needed. Both the
Milestone Opinions and the Island Cogen Ruling unequivocally reject arguments,
like Erie's, in favor of excusing missed milestones. The Inter-Power Order is
not relevant, because, unlike Erie and all other QFs now under contract, that
developer is subject to PSL Article VIII. [*9]

Moreover, intervention in this sort of dispute would lead to frequent
petitions regquesting resolution of other contract controversies between
utilities and suppliers of all sorts. Nothing about such disputes is unique to
utility regulation or to utility consumer production. These are disputes
between businesses, better resolved, according to commercial law principles,
through negotiation, arbitration, or the courts.

Opinion No. 91-2, n2 however, stated that utility managements are expected to
make power supply decisions prudently, and are compensated accordingly. In
making such judgments, NYSEG should consider all the facts and circumstances,
and should not view contract cancellation as the only altermative. When a
potentially beneficial project encounters difficulty, restructuring the contract
to realize the benefits and shield ratepayers against the potential for
overpayments should be explored. nl
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n2 Case %0-E-0675, et al., Opinion and Order Establishing Power Purchase
Contract Policies and Procedures (Issued February 25, 1991).

nl The preexisting contract is a factor which may be considered during such
restructuring negotiations. 8See Case $%0-E-0289, Oxbow Power Corporation,
Order Denying Rehearing (Issued September 10, 19%0) and Declaratory Ruling
{Issued June 20, 1990). [*10]

Accordingly, we find and declare that we will not grant the petition to
resolve the dispute between Erie Energy Associates and New York State Electric &
Gas Corporation, although the prudence of the utility's overall approach to this
dispute and others like it may be reviewed in an appropriate proceeding.

By the Commission
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ARMCO ADVANCED MATERIALS CORPORATION and ALLEGHENY LUDLUM CORPORATION,
Petitioners v. PENNSYLVANIA PUBLIC UTILITY COMMISSION, Respondent; WEST PENN
POWER COMPANY, Petitioner v. PENNSYLVANIA PUBLIC UTILITY COMMISSION, Respondent

ARMCO ADVANCED MATERIALS CORP. v. PENNSYLVANIA PUC

No. 3280 C.D. 1994, No. 12 C.D. 1995

COMMONWEALTH COURT OF PENNSYLVANIA

1995 Pa. Commw. LEXIS 344

June 8, 1995, Argued

Iuly 20, 1995, Decided

July 20, 1995, Filed

SUBSEQUENT HISTORY: As Amended August 25,
1995,

PRIOR HISTORY: {*1] APPEALED From No. Docket
No. P-880286. State Agency: Pennsylvania Public
Utility Commission.

COUNSEL: Michael L. Kurtz for petitioners Armco
Advanced Materials

Corporation and Allegheny Ludium Corporation.

ATTORNEYS: Theresa J. Colecchia for petitioner West
Penn Power Company.

ATTORNEYS: Lee E. Morrison, Assistant Counsel, for
respondnet,

JUDGES: BEFORE: HONORABLE DAN
PELLEGRINI, Judge, HONORABLE ROCHELLE

S. FRIEDMAN, Judge, HONORABLE SILVESTRI -

SILVESTRI, Senior Judge.
OPINIONBY: DAN PELLEGRINI

OPINION:
OPINION BY JUDGE PELLEGRINI

FILED: July 20, 1995

West Penn Power Company (West Penn) and Armco

Advanced Materials Corporation and Allegheny Ludlum
Corporation (Industrials), two large industrial customers
of West Penn, petition for review of an order of the
Pennsylvania Public Utility Commission (PUC) recal-
culating the amount West Penn is to pay for power
from a qualifying facility nl1 (QF) called the Shannopin
project to be built by Mon Valley Energy Corporation
(Mon Valley). West Penn and the Industrials contend
the amount to be paid for this power is excessive be-
cause the PUC used improper factors in calculating the
amount to be paid for power produced by the Shannopin
QF. [*2] The amount to be paid for QF power ordered
by the PUC here was based on a recalculation of the
avoided cost in response to a remand from this court,
in Wesr Penn Power Company v. Pennsylvania Public
Urility Commission, 154 Pa. Commonwealth Ct. 136,
623 A.2d 383, appeals discontinued, 535 Pa. 662, 634
A.2d 225, 227 (1993} (Shannopin III). We directed the
PUC to make a new catculation of the amount to be paid
to a QF, called the capacity cost rate, using inputs and
criteria appropriate for October 15, 1987, the date of the
*legally enforceable obligation” between West Penn and
Mon Valley.

nl A "qualifying facility” or QF is the common
term for cogeneration facilities and smatl power pro-
duction facilities as defined in the Public Utility
Regulatory Policies Act of 1978 (PURFPA), and
the implementing regulations promulgated by the
Federal Energy Regulatory Commission (FERC).
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A "cogeneration facility” is one that produces both
electric energy and steam or some other form of use-
ful energy, such as heat, 16 U.S.C. § 796(18)(A).
A “"small power production facility” is one that has
a production capacity of no more than 80 megawatts
{MW} and uses as a primary energy source biomass,
waste, geothermal resources or renewable resources
such as wind, water or solar energy to produce elec-
tric power. 16 U.S.C. § 796(17)(A).

[*3]

I.

To understand the issues in this case, it is first nec-
essary to give the history of the Shannopin QF. n2 The
Shannopin QF project was one of a number of projects
agreed to by West Penn so that the purchase of QF power
would replace its portion of a 900 MW, coal-fired power
station comprised of three units at one facility which
was planned by West Penn's parent company, Allegheny
Power Systems, Inc. n3 The first unit of the power sta-
tion was planned to come on-line in 1995, the second
and third units in 1997 and 1998. After lengthy nego-
tiations, on October 15, 1987, the parties had entered
into an electric energy purchase agreement (EEPA) for
the Shannopin project. The agreement stated that Mon
Valley would build the Shannopin facility to be an 80
MW output coal-fired cogeneration facility with a steam
host. The EEPA had a term of thirty years and originally
stated Shannopin would come on line in September of
1992. The EEPA provided that Mon Valley would re-
ceive a capacity credit of 4 cents per kilowatt hour for
capacity, based on West Penn's calculation of its avoided
costs n4 for a portion of the planned 900 MW power
station. The avoided costs contained in the EEPA were
based [*4] on West Penn's projections at the time of
"serious negotiations" with Mon Valley in September of
1986. At the same time, West Penn made agreements
with two other QFs so that the three combined would re-
place its portion of the 900 MW plant. The anticipated
power station was expected to meet West Penn's demand
for power beginning in 1995. Because of litigation de-
lays, the Shannopin QF has not yet been built.

n2 For a discussion of PURPA and how it relates
to the history between West Penn and Shannopin
and relaied QFs, see West Penn Power Company
v. Pennsylvania Public Utility Commission,  Pa.
Commonwealth Ct. , A.2d (No. 107 C.D.
1995, filed May 25, 1995).

n3 The 900 MW power station was planned to meet
the power needs of several subsidiaries of Allegheny
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Power Systems, Inc. The other subsidiaries also be-
came involved in QF purchase arrangements to oth-
erwise meet their needs.

n4 Avoided costs are calculated when a QF "of-
fers energy of sufficient reliability and with suffi-
cient legally enforceable guarantees of deliverability
to permit the purchasing electric utility to avoid the
need fo construct a generating unit ... then the rates
for such a purchase will be based on the avoided ca-
pacity and energy costs." 18 C.F.R. § 292.101(b)(6).

[*5]

One of the other QF projects that was intended to te-
place the 900 MW power station was being developed by
North Branch Energy Partners (now Washington Power
Company) at Burgettstown. The EEPA for that QF
project was signed on the same date the EEPA was signed
for Shannopin, and the Burgettstown project wouid also
be an 80 MW cogeneration facility. The EEPA with
Burgettstown provided for a capacity cost rate of 3.6
cents per kilowatt hour and the term of the EEPA was
for 33 years rather than the 30-year term of the EEPA
for Shannopin. The capacity cost rate was lower for the
Burgettstown project because it was expected to be in
service as of October of 1991, whereas Shannopin was
not expected to be in service until September of 1992,
and, to a lesser extent, because it was for a three-year
longer term. It too has not yet been built, and the ap-
proval of the Burgettstown project and its avoided cost
rate has taken a parallel course with the litigation for the
Shannopin project.

The litigation for both projects began almost immedi-
ately after the signing of the contracts, albeit initially
it was amicable between the QFs and West Penn. In
January of 1988, West Penn filed a petition [*6] with
the PUC seeking approval of its EEPA with Mon Valley
and seeking assurance that it would be able to recover
all of the payments to the QF from fatepayers. After
giving notice and an opportunity to be heard to West
Penn's customers, n5 the PUC approved the EEPA and
the pass-through of costs associated with it. On ap-
peal, this court reversed the PUC in an unpublished
decision, holding that the calculation of avoided costs
under PURPA should not be based on the time of "se-
rious negotiations” but instead should be based on the
date of a “legally enforceable obligation”. n6 We re-
manded the case for a recalculation of capacity cost rate
as of October 15, 1987, the date of the contract sign-
ing. Armco Advanced Materials Corp. v. Pennsylvania
Public Utility Commission, No. 2091 C.D. 1989, filed
July 17, 1990, petition for allowance of appeal de-
nied, No. 545 W.D. 1990, filed November 19, 1991
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(Shannopin I). See also the related decision in Armco
Advanced Materials Corp. v. Pennsylvania Public
Utility Commission, 135 Pa. Commonwealth Ct. 15,
579 A.2d 1337 (1990), affirmed per curiam, 535 Pa.
108, 634 A.2d 207 (1993), cert. denied, U.S.
115 [*7] 8. Ct. 311 (1994) (Milesburg II). n7

n5 The participation of West Penn's customers was
permitted after this court's decision in Barasch v.
FPennsylvania Fublic Utility Commission, 119 Pq.
Commonwealth Ct. 115, 550 A.2d 257 (1988}, pe-
tition for allowance of appeal denied, 523 Pu. 652,
567 A.2d 655 (1989) (Milesburg 1), a decision in
regard to one of the related QFs.

16 The legally enforceable obligation refers to the
time the QF makes a binding commitment to deliver
energy and capacity and generally is the time a con-
tract is signed between the QF and the utility. The
serious negotiations standard refers to an agreement
in principle on price, but does not oblige the QF to
sell power in the first place.

n7 While Shannopin I was pending, Mon Valley re-
quested that the PUC extend certain milestone dead-
lines in the EEPA due to litigation and other delays.
Milestone deadlines are conditions on the QF in the
EEPA such as the date by which a good faith deposit
. must be made, or the date by which financing for the
facility is closed. Apparently, based on subsequent
forecasts, West Penn submitied evidence in an at-
tempt to demonstrate that it no longer needed the ca-
pacity that was bargained for in the EEPA. The PUC
extended the milestones as requested by Mon Valley
and refused to consider whether West Penn currently
needed the capacity it had agreed to. On appeal
from that decision, this court affirmed the PUC in
West Penn Power Co. v. Pennsylvania Public Utility
Commission, 150 Pa. Commonwealth Ct. 349, 615
A.2d 951 (1992), petition for allowance of appeal
denied, 536 Pa. 631, 637 A.2d 291 (1993}, cert. de-
nied, US. , 1158, Ct. 311 (1994) (Shannopin
II). We held that, because West Penn legally agreed it
had a need for capacity when it made the agreement
with Mon Valley, it cannot at a later date change the
terms of the agreement because it believes that, based
on hindsight information, it made an erroneous de-
cision.

i*8]

On remand, the PUC interpreted our decision to re-
quire recalculation of only the corporate tax rate com-
ponent of the capacity cost rate, contending that it was
the only component challenged by West Penn and the
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Industrials. The PUC directed all parties to submit pro-
posed calculations of a capacity cost rate based on cor-
porate tax rates in effect October 15, 1987, and for vari-
ous potential in-service dates. The PUC issued an order
adopting the calculations of Mon Valley and entering
an order recalculating the cost rate. West Penn and the
Industrials appealed.

Reversing the PUC, we held that by fixing as the
"polestar” the date that the parties entered into a "legally
enforceable obligation, " PURPA requires the PUC to de-
termine as of that date whether the avoided cost agreed
to by the utility and the QF was just and reasonable to
ratepayers. Shannopin Ill, 154 Pa. Commonwealth Ct.
at 145, 623 A.2d ar 387. Because that determination
is made on time-sensitive data and the avoided cost is
set as of that date, we held that the PUC has to make
the determination by reexamining all of the elements that
determine the avoided cost, rather than just one element.
Id. Again, we remanded [*9] for a recalculation of the
amount to be paid for power produced by the Shannopin
QF It is the PUC's calculation of the amount paid for
QF power on the remand that is before us now.

1L

The amount to be paid for QF power is based on the
avoided cost. The "avoided cost" essentially represents
the amount of money a utility would otherwise spend if
it had to construct a facility to produce needed energy
or to purchase it from another source, rather than pur-
chasing it from the QF. See 18 C.ER. § 292.101(b)(6).
Section 210(b) of PURPA, 16 US.C. § 8244-3(b), cs-
tablishes that rates for QF purchases may not be greater
than the ful]l avoided costs of the utility. n8 See also
18 C.ER. § 292.304(a}(2); American Paper Institute,
Inc. v. American Electric Power Service Corp., 461
US. 402, 76 L. Ed. 2d 22, 103 5. Ct. 192] (1983);
Milesburg II.

n8 Avoided costs may be calculated at the time
the legally enforceable obligation is incurred, and
rates calculated as of such time will meet the statu-
tory and regulatory requirements even if they dif-
fer from avoided costs at the time of delivery. 18
C.ER. § 292.304(b)(5) and (d)(2). FERC has deter-
mined that PURPA permits "lock-ins," that is, fixed-
rate long-term QF contracts. In re West Fenn Fower
Company, 71 FE.R.C. Pé6l,153 (order denying pe-
tition for declaratory order, May 8, 1995).

[*10}
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While avoided costs is the basis for the amount to be
paid, the rate to a QF supplying eleciric power from the
purchasing utility, as set under the terms of the EEPA,
is known as the capacity cost rate or capacity credit. 52
Pa. Code § 57.31. n9 The capacity cost rate is intended
to reflect the ability of the QF to allow the utility to
avoid the planned generating facility or another power
purchase, and to reflect how closely the QF matches the
utility’s need for capacity. Milesburg I1. If the QF comes
on-line on the same day as the avoided plant was planned
to come on-line and all other factors are the same, the
capacity cost rate for the period of the contract would
equal the avoided cost (over the period of the contract).

n9 Capacity costs are those costs associated with
providing the capability to deliver energy -- primar-
ily the capital costs of facilities. See 45 Fed. Reg.
12216, the commentary to the original publication
of 18 C.ER, §292.101, the definition section of the
FERC regulations impiementing PURPA.

[*11]

While the avoided cost never changes, the capacity
cost rate changes when there is a change in the QF's in-
service date because some factors in the calculation for
the rate are time-sensitive, for example the cost of capi-
tal and construction costs, and a discount rate is applied
to adjust for those factors. n10 Where the parties bar-
gain for an in-service date that is close to the planned in-
service date for the avoided facility, the capacity cost rate
is higher to reflect a close match to the actual capacity
needs of the utility, and for an earlier in-service date, the
capacity cost rate is lower to reftect the amount of time
it is in-service prior to the time the utility is projected to
need the power. Milesburg I, 135 Pa. Commonwealth
Ct. at 39, 579 A.2d 1350. Using the Burgettstown QF
as an example, if the contract had set an in-service date
of October 1, 1995 for the QF, the date of the planned
avoided facility, the capacity cost rate would have been
set at 5.71 cents per kilowatt hour, but the contract set
an in-service date of four years before October of 1995,
and the analogous capacity cost rate was set at 3.6 cents
per kilowatt hour.

nl0 This is reflected in both the PUC's method-
ology for calculating capacity cost rates in the regu-
lations and in West Penn's methodology by the ap-
plication of a fixed charge rate. See 52 Pa. Code
§ 57.34(c)}1) and R.R. 402a. The fixed charge rate
represents those costs that change over time, such as
the cost of debt or cost of capital,
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[*12]

In response to a petition for recalculation filed by Mon
Valley after the remand order, the PUC issued a tenta-
tive order on February 3, 1994 recalculating the avoided
cost rates for the Shannopin project and setting a capac-
ity cost rate, With the tentative order, the PUC issued a
set of calculations purportedly based on the West Penn
methodology for calculating payments to QFs, as sub-
mitted in the original Shannopin III recalculation pro-
ceeding. However, while West Penn's calculations were
based on the avoided costs of the total power station
in-service as of October 1, 1995, the PUC extended
the calculations to establish a range of rates based on
QF in-service dates from October 1994 through Qctober
1998. The tentative order calculations produced capac-
ity rates varying from 4.9538 cents per kilowatt hour, to
a maximum rate of 8.0151 cents per kilowatt hour, for
concomitant project on-line dates ranging from October
1, 1994 to October 1, 1998. (R.R. 398a, 402a418a).

The PUC stated that it was relying on factors used for
the capacity cost rate calculation for the Burgettstown
project because that calculation was approved by this
court in Armco Advanced Materials Corporation v.
[*13] Pennsylvania Public Utility Commission, 157 Pa.
Commonwealth Ct. 150, 629 A.2d 221 (1993), petition
for allowance of appeal denied, Pa. , 644 A.2d
165, cert. denied, U.S. , 115 8. Ct. 315 (1994)
(Burgettstown II), and was used by both West Penn and
Mon Valley. In Burgettstown II, the PUC directed all
parties to submit their recalculations of the avoided costs
based on factors known at the time of the legally en-
forceable obligation, i.e., October 15, 1987. The PUC
adopted the calculations of North Branch which, con-
sidering inputs at the time of the legally enforceable
obligation, established a range from 4.91 cents per kilo-
watt hour based on an in-service date of July 1, 1994, to
5.71 cents per kilowatt hour based on an in-service date
of October 1, 1995, or a later in-service date. This court
affirmed those calculations in Burgettstown II. nil

nll West Penn and the Industrials appealed the
PUC’s decision contending that the recalculations
were in error because they provided sufficient evi-
dence that, as of the October 15, 1987, the power
was not needed. We held in Burgeitstown II that
hindsight information could not be relied on by the
utility to establish it did not need power at the time
it agreed to purchase power from the QF, and that
the avoided cost calculation must be determined on
factors known as of the date the legally enforceable
obligation was incurred. 1Id., at 159, 629 A.2d at
226.
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[*14]

West Penn and the Industrials responded to the PUC's
tentative order by filing several motions:

a motion for summary judgment arguing that Mon
Valley is no longer a QF because it's original steam host,
Shannopin Mining Company, is bankrupt and it had to
find a new one.

- a motion for reconsideration arguing that a hearing
must be provided on the recalculation because the ad-
judication is a rate case and involves a large amount of
costs affecting the public.

. exceptions arguing that, if the calculations used in

Burgettstown Il are applicable, then the maximum ca-

pacity rate that can be set for Shannopin is 5.593 cents
per kilowatt hour because that was the capacity rate set
in Burgettstown II for a QF coming on-line on October
1, 1995, or thereafier.

The PUC denied all of the motions and adepted the rates
set forth in the tentative order with the maximum rate
at 8.0151 cents per kilowatt hour for an on-line date in
1998. The PUC stated that if a developer loses its QF
status, the EEPA is no longer valid; some non-crucial
changes in a project does not mean it is no longer a QF. It
noted that Mon Valley promptly found a new steam host
when [*15] its host went bankrupt and that the steam
host was not specified in the EEPA. Also, if West Penn
questions the QF status of the Shannopin project, the
PUC stated, it could file a petition with FERC, noting
that whether Shannopin maintained sufficient site con-
trol is beyond the scope of the remand order and outside
of its jurisdiction. The PUC also held that this is not
a taie case and because the PUC's role is limited, no
additional hearings are warranted.

As to whether the maximum rate set in Burgetistown
II should apply, the PUC stated:

Mon Valley should not be penalized because the
Shannopin Project will come on line in late 1995 or
thereafter. The project was originally intended to avoid
a combination of the three base load plants scheduled
for 1995 through 1998. The original calculations of
avoided capacity costs were based on that understand-
ing. The basis for the calculations will not be altered
here. Further, that the Shannopin contract is for three
years less than the Burgettstown contract is irrelevant
bere. The capacity payment was based on West Pern's
anticipated costs to build three base load coal plants and
broken down to a price per kilowatt hour (kWh).
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[*16]

(PUC's opinion and order of December 1, 1994, siip
op. at 11). West Penn and the Industrials then filed
these appeals. nl2

nl2 Our scope of review of a decision of the PUC
is to determine whether constitutional rights have
been viclated, or an error of law committed, and
whether the necessary findings of fact are supported
by substantial evidence in the record. Section 704
of the Administrative Agency Law, 2 Pa. C.§. §
704; GPU Industrial v. Pennsylvania Public Utility
Commission, 156 Pa. Commonwealth Ct. 626, 628
A.2d 1187 (1993).

1.

At issue is the propriety of the PUC's translation of
the avoided cost into the capacity cost rate. West Penn
and the Industrials contend the PUC erred as a mat-
ter of law by ordering a capacity cost rate that exceeds
West Penn's avoided cost as determined in Burgettstown
II. The Shannopin rate of 8.0151 cents per kilowatt
hour is forty percent higher than the maximum rate for
Burgettstown, and the maximum rate for Burgettstown
is set for an in-service date [*17] of October 1, 1995
or thereafter. Because both projects were contracted on
the same date to avoid the blended costs of the 900 MW
power station, they assert both projects should have sub-
stantially the same rates and those rates cannot exceed
West Penn's avoided costs as calculated based on data
available at the time of the EEPA.

The difference in rates is largely based on extending
the on-line dates beyond October 1, 1995 to October
1, 1998 for Shannopin. West Penn and the Industrials
contend that the PUC abused its discretion:

. by extending the on-line dates of the QF beyond the
date when the avoided cost for the power station was
determined;

. by ignoring the fact that the EEPA was meant to
avoid a power station, including the sunk cosis associ-
ated with the first unit, rather than a single unit of the
power station;

. by mistakenly assuming West Penn's methodology
could be used for on-line dates after 1995 resulting in
the unintended compounding of costs; n13 and,

nl13 West Penn and the Industrials argue that West
Penn’s methodology was set up to give a discount in
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rates when the QF came on-line before October of
1995. But the inclusion of that discount factor when
the in-service date is after October 1995 creates a
positive number that compounds the rates.

[*18]

. by failing to properly update all of the inputs in
the avoided cost calculation as required by this court's
remand order.

Examining the EEPA and the course of conduct between
the parties at the time of the contract, the parties under-
stood that:

. The QF projects were agreed to in order for West Penn
to aveid building the 900 MW station as a whole, and
the avoided costs for the QFs were based on the costs to
West Penn for building the power station.

. October 1, 1995 was the planned date that the first
unit of the 900 MW power station would come on-line.

. The EEPAs did not state that any QF was intended
to avoid a specific unit of the 900 MW power station.

. All parties admit that the rate offered all of the QF
developers at the time of the EEPAs and used through-
out the proceedings was based on the blended cost of the
three units for the 900 MW power station. The blending
of costs gives the ratepayers, the PUC stated, the benefit
of economy of scale resulting in a reduced rate. (PUC's
opinion, slip op. at 24).

. There has never been an cbjection to the calcula-
tion of avoided costs based on the cost of the 500 MW
power station [*19] as a whole, including the sunk costs
nl4 that would be necessary for building the first unit
of the station, but would provide structures that must be
present for each unit of the station to run. ;

nl4 Sunk costs are the costs associated with the
common facilities that would be required no matter
how many units were built at the site.

From the foregoing, it is clear that the parties agreed
to an avoided cost equal to the blended cosi of the en-
tire power station and treated it as if the entire avoided
power station was to come on-line on October 1, 1995.

The central question then is whether the PUC can cal-
culate a capacity cost rate based on in-service dates of
the second and third units of the power station, coming
on-line in 1997 and 1998, rather than based on when the
entire station was treated by the parties as coming on-
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line, October 1, 1995, the date of the avoided cost calcu-
lation. Although this court has agreed that the PUC may
alter some terms of an EEPA, the PUC may not extend
the rate calculation [*20] to dates beyond the planned
date for the avoided power station because that results
in a rate that is greater than the full avoided cost to the
utility.

In Milesburg II, the developer requested relief from
certain contract deadlines that it asserted could not be met
due solely to litigation delays. We held that where the
utility subjects its purchase agreement to the scrutiny of
the PUC, it incurs the risk that the PUC may modify pro-
visions of the contract if it concludes those provisions are
not in accordance with PURPA and FERC regulations.
We stated that the principle applies to terms relating to
milestone dates as well as terms relating 1o price, that
is, the PUC must order a rate for a power purchase for
equivalent to, but no more than, the full avoided costs,
citing 18 C.ER. § 292.304(b)X2). Milesburg II, 135
Pa. Commonwealth Ct. at 37, 579 A.2d ar 1348-49.
We held, then, that the PUC properly extended the mile-
stone deadlines of the original EEPA in order to ensure
that litigation delays did not become the factor to deter-
mine whether a project proceeds or fails. Id. at 38-39,
579 A.2d ar 1349. We also held that the capacity cost
rate could be based on an in-service [*21] date later than
the one agreed upon in the EEPA (but not beyond the
planned in-service date of the avoided facility) because
such a change did not affect the avoided cost but only
reflected a closer match to the projected capacity needs
of the utility. 1d. In Shannopin I, we held that the PUC
could change the financing closing date in the EEPA
due to litigation delays, and that because that date was
changed, the other dates in the EEPA which rely on that
date were also postponed, including the in-service date
of the QF. We reiterated that, despite a change in the
in-service date, West Penn's avoided cost remained con-
stant and the capacity cost rate is reasonable so long as
the rates are at or below the full avoided cost of utility.
Shannopin I, 150 Pa. Commonwealth Ct. at 370, 615
A.2d at 962.

While the PUC may alter terms of the contract due to
litigation delay or terms that are not in compliance with
PURPA, including terms relating to price, that discre-
tion is not without limits. The PUC is without discretion
to change terms of the EEPA by ordering a capacity cost
rate that is greater than the full avoided cost to the facil-
ity. As calcufated by the PUC, if Shannopin [*22] comes
on-line on October 1, 1995, the date of West Penn's pro-
jected need for power, the capacity cost rate is 5.5933
cents per kilowatt hour. (R.R. 406a). This is the capac-
ity cost rate that is equivalent to West Penn's full avoided
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cost as fixed at the time of the contract. Although the
PUC may reform the EEPA 1o allow Shannopin to come-
on line later than October 1, 1995, n15 the PUC can-
not change the EEPA under PURPA to allow a capacity
cost rate calculation that is higher than the capacity cost
rate equal to a breakdown of the avoided cost to West
Penn for the power station on October 1, 1995, that is,
3.5933 cents per kilowatt hour. The PUC's calculations
for Shannopin raises to a maximum of 8.¢151 cents per
kilowatt hour based on an in-service date for Shannopin
of October 1, 1998. This is well above the capacity cost
tate that is equivalent to the full avoided cost of West
Penn and is an abuse of discretion and in violation of
PURPA. Section 210(b} of PURPA, 16 US.C. § 824a-
3(b); 18 C.ER, § 292.304(a)(2) and (b)(2); American
Paper Institute.

nl5 We do not address whether the PUC could al-
low the QF to come on-line after the date of when the
last unit of the avoided facility was planned to come
on-line, however we note that the PUC determined in
this case that it would not extend the calculations be-
yond October 1, 1998, in order to ceincide with the
planned on-line date for the third unit of the power
station.

[*23]

The error in calculating capacity cost rates beyond
the date the parties agreed to in the EEPA, as to when
the avoided power station was projected to come on-
line, is apparent when comparing the rates established
in Burgettstown II and those set by the PUC in this case.
The maximum capacity cost rate set for the Burgettstown
project is 5.71 cents per kilowatt hour for an in-service
date of October 1, 1995 or thereafter. The maximum
capacity cost rate for Shannopin was set by the PUC
as 8.0151 cents per kilowatt hour, which is forty per-
cent higher than the maximum capacity cost rate for
Burgettstown. Because both QF projects were agreed to
in order for West Penn to avoid the same 900 MW power
station projected to be needed on October 1, 1995, and
the contracts were signed on the same day, the parties
admit, and the PUC determined (PUC's opinion, slip
op. at 24 and 27), that the avoided cost to West Penn
is exactly the same for each project. nl6 Because the
avoided cost is exactly the same for each project, the
maximum capacity cost rates should be substantially the
same rather than forty percent different. Also, if as here,
one or both QFs are coming on-line after the date of the
[*24] planned in-service date of the avoided facility as
fixed at the time of the contract, the capacity cost rate
cannot exceed the full avoided cost which is equivalent
to the capacity cost rate calculated for the QF on the date
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of the projected need for power.

nl6 For any given in-service date, only a slight
difference should result in the capacity cost rate due
to the three-year difference in the term of the EEPAs
for the projects.

Mon Valley argues that the fact that the EEPA did not
specify which unit of the power station Shannopin was
intended to avoid means that the capacity cost rate can
be calculated up to the projected dates for those units
to come on-line because it could still avoid that power.
Initially, we point out that the fact that the unit of the
power station that cach QF was supplanting was not spec-
ified supports the agreement of the parties that all of the
QFs were intended to avoid the blended cost of the whole
900 MW power station as those costs were projected for
October 1, 1995, the date when [*25] some power would
be needed by West Penn, and that all of the QFs were
intended to come on-line prior to that date. More im-
portantly, while it is true that the 900 MW power station
was to consist of three units, with the second and third
coming on-line in 1997 and 1998, because of sunk costs,
the parties agreed to a blended avoided cost based on an
October 1, 1995 date when power from the first unit
would come on-line. While West Penn and Shannopin
could have agreed to an EEPA that specified one unit of
the 900 MW power station that it was intended to avoid,
and in that case the avoided cost of that unit (including
a portion of the sunk costs in each unit) at the time its
power would be needed may have been higher resulting
in a higher maximum capacity cost rate, the parties did
not make such & bargain.

The PUC stated that to limit the capacity cost rate to
1995 would penalize Mon Valley presumably because it
fixed a date before it could deliver power. However,
Mon Valley is not prohibited from coming on-line after
October 1, 1995, it is only the capacity cost rate that is
maximized. The maximization is mandated by PURPA
and the PUC cannot alter that part of a QF contract.
Accordingly, [*26] we must reverse the PUC's calcula-
tions and that part of the PUC's order determining that
the capacity cost rate for Shannopin may be calculated
and continues to rise for on-line dates later than October
1, 1995 because the capacity cost rate calculated for an
on-line date of October 1, 1995 is the maximum capac-
ity cost rate available to Shannopin because it is equal
to the full avoided cost to West Penn.

IV.
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West Penn argues that the recalculation proceeding is
moot and the Shannopin QF project no longer exists be-
cause Mon Valley failed to maintain adequate site con-
trol. The PUC found that, because Mon Valley promptly
arranged for a new steam host when the pianned site went
bankrupt, it maintained adequate control, The PUC also
found that, if West Penn questions the QF status of the
Shannopin project, it could file a petition with FERC.
The record establishes that at the time Mon Valley lost
its steam host, no action was taken to decertify the QF.
West Penn filed neither a petition to decertify the QF
or for a declaratory order from FERC. See Independent
Energy Producers, Inc. v. California Public Utilities
Commission, 36 F.3d 848 (9th Cir. 1994). Because
there is substantial [*27] evidence in the record for the
PUC findings that Mon Valley promptly corrected the
loss of the steam host, and because a specific steam host
was not named in the EEPA, there was no basis to con-
clude that Mon Valley lost its QF status or that the con-
tract was violated. The PUC is affirmed in that part,
and West Penn continues to remain obligated under the
EEPA.

V.

West Penn summarily argues that the PUC did not
properly update all of the inputs in the calculation to
the time of the contract signing, relying on the state-
ment of its expert, Albert F. Kave. Kave stated that the
AFUDC (Additional Funds Used During Construction)
and the inventory costs used in the PUC's Attachment
A were overstated. In response to Kave's statement,
the PUC held that the AFUDC and inventory costs used
were those found to be appropriate in its Burgettstown
decision and upheld in Burgettstown 1. Although Kave
presented testimony contrary to the calculations in the
tentative order, this does not mean that the PUC erred
in not adopting that testimony. The PUC made find-
ings on this matter in its Burgettstown decision (PUC's
opinion and order of November 24, 1992, Docket No.
4-880284), and we agree that, [*28] because those inputs
were approved in Burgettstown II, they were appropriate
in this case because the calculation is based on the same
avoided plant and the EEPA was signed on the same day.

VI.

West Penn also argues that the PUC's order was in
error because it relied on stale data. It argues that
FERC recently established that QF rates cannot exceed
the avoided cost to the utility, and that stale data should
not be relied on to support the avoided cost calculation
if there is no current need for power, renewing its argu-
ment that it does not need the power it contracted for in
the EEPA. In In re Southern California Edison Company,
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EE.R.C. No. EL95-16-000 and No. EL95-19-000, is-
sued February 23, 1995, the decision relied on by West
Penn, FERC stated that it has "grave concerns about the
need for this capacity and the staleness of the data relied
upon by the California Commission. " Id. slip op. at 26.
However, FERC expressly declined to address the issne
of stale data and decided the case on other grounds. Id.
This court recently rejected West Penn's argument on
this issue and we see no need to address it further. West
Penn Power Company v. Pennsylvania Public [*29]
Utility Commission, Pa. Commonwealth Ct. ,

A2d  (No. 107 C.D. 1995, filed May 25, 1995).
We affirm that part of the PUC's order.

Accordingly, the order of the PUC is affirmed in part
and reversed in part. The case is remanded for a recalcu-
lation of capacity cost rates for the Shannopin QF project
that does not exceed the full avoided cost to West Penn,
as set at the time of agreement, based on the blended costs
of the 900 MW power station planned to be in-service
on October 1, 1995. On remand, the PUC should use
the capacity cost rates established for the Burgetistown
project, as upheld in Burgettstown II, as a guide, with
the only difference being related to the three-year differ-
ence in the term of the contracts. The other differences
in the contracts, such as the 11-month difference in orig-
inal in-service dates, are not applicable where the rate is
maximized because that difference is caused by the ap-
plication of the discount for coming on-line eatlier than
the planned in-service date of the pianned power station.
The capacity cost rate should be maximized as calculated
for the in-service date of Shannopin on October 1, 1995
and will [*30] not change due to an actual in-service date
of the QF after that date. The order is affirmed only in
that part determining that the recalculation proceeding
is not moot and relying on the data known at the time of
the contract between the parties.

DAN PELLEGRINI, Judge
ORDER

AND NOW, this 20th day of July, 1995, the order
of the Pennsylvania Public Utility Commission, dated
December 1, 1994, No. P-880286 is affirmed in part
and reversed in part. The order is affirmed insofar as it
determined the recalculation proceeding is not moot and
that there was no error in relying on the data known at
the time of the contract between the parties. The order
is reversed insofar as it calculated and approved capacity
cost rates that are greater than the full avoided cost or the
equivalent, the rate for an in-service date of October |,
1995. The case is remanded to the Pennsylvania Public
Utility Commission for a recalculation of capacity cost
rates that duplicate those rates previously approved for
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the Burgettstown project, as discussed in our opinion in
this matter, with the only adjustment for the three-year
difference in term of the contract.

Jurisdiction relinquished.

DAN [*31] PELLEGRINI, Judge
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