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September 8, 1994 

Mr. Kyle Woodruff 
Project Manager 
Panda-Kathleen L. P. 
4100 Spring Valley, Suite 1001 
Dallas, Texas 75244 

Re: Standard Offer Contract for the Purchase of Firm Capacity and Energy from a 
Qualifymg Facility Less Than 75 MW or a Solid Waste Facility between Panda- 
Kathleen, L. P. and Florida Power Corporation 

Dear Kyle: 

This is in response to your letter of August 10, 1994. 

First, your letter indicates that Panda will be consulting with the PSC regarding its planned 
configuration which will produce 115 M W .  As you know, Florida Power Corporation (FPC) 
has expressed concerns about that configuration's ability to comply with the 75 MW 
limitations imposed on standard offer contracts and, therefore, is pleased to see that Panda 
intends to consult with the Florida Public Service Commission (FPSC). 

With respect to what will happen after the FPSC responds to your project proposal, Florida 
Power will not speculate at this time on how FPSC actions may or may not affect the rights 
and obligations under our contract with Panda. We will be happy to address this matter after 
FPSC actions. p;L3 ~ 

Robert D. DoIan 
Manager, Cogeneration Contracts and 
Administration 

RDD/mag 

cc: M. B. Foley Jr. 
J. P. Fama 

EXHIBIT [-I PEC10610 
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B A R R m  0. JC+IU(MN 

UARA T O L L E n  O A * m  

315 SOUTH CALHOUN 3T.. S U E  354 
TALLAHASSEE. R -1 

(904) 2p2BX3 

August 23, 1994 

MAIUNQ ADDRESS; 
P.O. BOX 1398 

T A W S E E .  FLORIDA 
32302 

FAX (-1 222-2702 

Joseph D. Jenldns 
Director, Electric & Gas Division 
Florida Public Servia Cornmission 
10 1 East Gaines Street 
Tallahassee, Florida 32399 

Dear Joe: 

The purpose of this letter is to confirm rhe discussion on August 15, 1994 between you. 
Bob Trapp and Tom Ballenger of your ?&and Bill Nordlund. Brian Dietz and myself regarding 
the Panda Kathleen cogeneration plant and Panda's standard offer contract With Florida Power 
Corporation. 

As .we discussed, Panda's contramal obligation is to be able to produce 74.9 hfW under 
all sire conditions for the life of the unit. Panda recently informed FPC by letter of rhc equipment 
configurations which will enable Panda to meet its contractual obtigation while complying with its 
various environmental requiremenu. A copy is attached for your information. We also discussed 
the fact that under CQtain site conditions the ABB I I N 1 and GE Frame 7EA will produce more 
than 74.9 M W .  Since Panda Kathleen's contractual requirement is to be able to produce 74.9 
MW under worst case conditions, such as right before a major overhaul and during a heat wave, it 
is necessarily true that the unit be capable of more rhan 74.9 MW under best case conditions. As 
we discussed, under optimal conditions these units can produce in the 1 I5 Mw range. Of course. 
this energy is quite a bargain for the rate payers since it carries no capacity costs to FPC under the 
Standard Offer Connact. 

We also discussed the fact that the operation of Panda-Kathleen in the manner described in 
this letter and the attached letter :o FPC is consistent with Panda's standard offer contract and is 
not a contract change that would require Florida Public SeMce Comhssion approval. Please 
advise immediately if this is incorrect or if you have any questions. 

PEC10611 
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Commkimerr 
J. TERRY D-N. CHABWAN 
SUSAN F. CLARK 
JULIA L. JOHNSON D-R 

JOE GARCIA 

DMSION OF FUZCIlUC k GAS 
J O S W I  D. lENKINS 

DlANEKKIESUPiC (904) -1 

Mr. Barrett G. Johnson 
Johnson and Assodates 
315 South CaIhouo Street 
Suite 350 
Tallahassee. Florida 32301 

Dear h4r. Johnson: 

This is to mnfirm receipt of your letter dated August 23, 1994 concerning Panda 
Kathleen’s plans to begin satistjiq its rnntTacm4 obligation with Florida Power 
Corporation by hstalhg the units desaiied in your letter. Based on the representations, 
I foresee no TeaSon wby rhis is any type of contract change that should come before the 
Commission for apprwal. I dimmed this briefly with Florida Power‘s Bob Dolan and he 
concurred. 

Sincerely, 

Duckor 
Division of Electric and Gas 

EXHIBIT [-I 
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PAIYDA-K.&THLEEN L.P. 
A Panda CdmPenY 

h4r. Robert D Dolan, P. E. 
Manager, Cogeneration Contracts 
Florida Power Corporation 
3201 34th Street South 
St Pctmburg,FL 33711 

RE. . - .  Standard Offcr Contract For The Purchlte Of Firm Capacity And Enorgy - 
From A Qualicyiag Facility Less Than 75 MW Or A Solid Wzste Facility 
Between Panda-Kathleen L. P. and Florida Power Corporation 

* -  1 

DearMr Dolan: 

The purpose of this later is to advise Florida Power Corporation (Fl'C) of Panda's intention to 
install either a GE Frame E A  or an ABB 11 N1 combustion turbine in a combined cycle 
codguration for the Lakeland cogeneration Qualifying Facility since they are the only gas 
turbine? commercially available which can produce at lean 74.9 Mw each day over the lie of the 
30 year contract term, taking into Bccount equipment degradation, site weather conditions, steam 
host needs, and unrironmmtal rquiremems. Panda p h s  to discuss equipment configuration 
with he Florida public Service CommisSion (FPSC) to determine whether or not FPSC approval 
is required. 

Assuming that the FPSC determines that its approval for such equipment configuration is not 
required, then it is Panda's understanding that the following shall apply: 

1. In the went that any energy is produced in excess of 74.9 MW, FPC will pay 
Panda for energy produced above 74.9 MW at RC's as-adable energy price. 

2. FPC d l  purchw the energy produced above 74.9 MW, if any, at all times when 
available except when system operating conditions will not p e d  such; i.e. at 
minimurn load conditions as reasonably d&ed by FPC. 

' 

Sincerely, 

Kyle WoPdruff 
Piojea Manager 

4100 Spring Valley, suite 1001 * Dallas. Texas - 75248 * 214/980//159 a Fax 9808615 

-8- 
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1ST CASE of Level 1 printed in FULL format. 

In Re: Petition not to Accept Standard Offer Contract of 
Polsky Energy Corporation, by Tampa Electric Company 

DOCKET NO. 940193-EQ; ORDER NO. PSC-94-0488-FOF-EQ 

Florida Public Service Commission 

94 FPSC 4:364 

April 25, 1994 

PANEL : 
[*11 

The following Commissioners participated in the disposition of this matter: 
J. TERRY DEASON, Chairman; SUSAN F. CLARK, JULIA L. JOHNSON, DIANE K. KIESLING 

OPINION : 
NOTICE OF PROPOSED AGENCY ACTION ORDER GRANTING PETITION NOT TO ACCEPT 

STANDARD OFFER CONTRACT SUBMITTED BY POLSKY ENERGY CORPORATION TO TAMPA ELECTRIC 
COMPANY 

BY THE COMMISSION: 

Notice is hereby given by the Florida Public Service Commission that the 
action discussed herein is preliminary in nature and will become final unless a 
person whose interests are substantially affected .files a petition for formal 
proceeding pursuant to Rule 25-22.029, Florida Administrative Code. 

Pursuant to Rules 25-17.0832 (3) (c)&(d), Florida Administrative Code, Tampa 
Electric Company (TECO) has petitioned the Commission to allow TECO to not 
accept the Standard Offer Contracts presented to TECO by Polsky Energy 
Corporation (PEC) on January 28, 1994. On December 20, 1993 TECO filed with the 
Commission a Petition to Close Standard Offer Contract which was assigned Docket 
Number 931218-EQ. On January 26, 1994 TECO filed a petition for Approval of 
Standard Offer Contract for Cogenerators and Small Power Producers which was 
assigned Docket 1.21 Number 940094-EQ. The "replacement" standard offer 
contract delays the in-service date of TECO's next avoided unit by two years. 
Commission consideration of these two petitions is pending. 

TECO, in its Petition to not accept the Standard Offer Contract, alleged that 
the PEC proposal should really be considered a request for a negotiated 
contract. PEC made changes to the Standard Offer Contract as follows: At 
paragraph 2.0 (page 8.346) they changed the minimum Monthly Availability Factor 
(MAF) from 90% to 80%; at paragraph 2.4 (page 8.347) they changed the MAF from 
90% to 80%; at paragraph 3.0 (page 8.348) they changed the MAF from 90% to 80%; 
at paragraphs 4.2.4.1 COMPLETION SECURITY, 4.2.4.2 PERFORMANCE SECURITY, and 
4.2.4.3 LIQUIDATED DAMAOES (pages 8.400, 8.410 and 8.411) they crossed out the 
entire paragraphs. 

In accord with Rule 25-17.0832(3) (c), Florida Administrative Code, a 
Standard Offer Contract is to be used in lieu of an negotiated contract. Like m -9- 
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any unilateral contract, no changes can be made to a Standard Offer Contract 
without the consent of the utility. Any changes to the Standard Offer Contract 
would necessitate negotiation which would negate the 1'31 use of the 
Standard Offer Contract. 

Therefore we find that Tampa Electric Company's (TECO) petition to not accept 
the Standard Offer Contract by Polsky Energy Corporation (PEC) should be 
granted. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that Tampa Electric 
Company's (TECO) petition to not accept the Standard Offer Contract by Polsky 
Energy Corporation (PEC) shall be granted. It is further 

ORDERED that if there is no protest to this proposed agency action within the 
time frame set forth below, this docket shall be closed. 

By ORDER of the Florida Public Service Commission, this 25th day of April, 
1994. 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition for declaratory 
statement regarding eligibility for 
Standard Offer contract and 
payment thereunder by Florida 
Power Corporation. 

Docket No. 

Submitted for filing: 
January 25, 1995 

PETITION FOR DECLARATORY STATEMENT 

Florida Power Corporation ("Florida Power" or "the Company") hereby 

submits this Petition for Declaratory Statement pursuant to Section 120.565, F.S., 

and Rule 25-22.020, F.A.C. Florida Power seeks a declaration that the Standard 

Offer Contract for the Purchase of Firm Capacity and Energy from a Qualifying 

Facility Less than 75 MW or a Solid Waste Facility between Panda-Kathleen L.P. 

and Florida Power Corporation dated November 25, 1991 (the "Standard Offer 

Contract") is not available to Panda-Kathleen L.P. ("Panda") if it constructs a 

facility configuration, as it currently proposes to do, with the capacity to produce 

115 megawatts ("MW"). In addition, if the Standard Offer Contract is available 

to Panda, Florida Power seeks a further declaration that it has no obligation to 

make capacity or energy payments under the Standard Offer Contract after the 

December, 2016. 

INTRODUCTION 

1. The name of the Petitioner and its business address is: 

Florida Power Corporation 

Post Office Box 14042 
St. Petersburg, FL 33733-4042 

3201 - 34th Street South 

PEClOS 1 I . 
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2. All, notices, pleadings and correspondence should be directed to: 

James P. Fama 
James A. McGee 
Post Office Box 14042 
St. Petersburg, FL 33733-4042 
Telephone: (813) 866-5184 
Facsimile: (813) 866-493 1 

DISCUSSION 

. of the m d a r d  Offer Co ntraa. A. Avrulab&tv . .. 
3. On November 25, 1991, Panda and Florida Power entered into the 

Panda Standard Offer Contract (Exhibit 1) pursuant to Rule 25-17.032(3)(a) and 

(c), Florida Administrative Code. That rule provides for standard offer contracts 

involving "small qualifying facilities less than 75 megawatts. . . ." The Panda 

Standard Offer Contract is expressly titled "Standard Offer Contract for the 

Purchase of Firm Capacity and Energy from a Qualifying Facility Less Than 75 

MW or a Solid Waste Facility." 

4. The Commission has expressly considered the application of Rule 25- 

17.032 to projects which have a total net generating capacity in excess of 75 MW, 

and ruled that such projects do qualify to take advantage of standard offer 

contracts. Order No. PSC-92-0683-DS-EQ, dated July 21, 1992. (Exhibit 2). 

In so ruling, the Commission entered an Order Granting Declaratory Statement 

In The Negative on a request by Polk Power Partners to take advantage of a 

standard order contract for a facility that had a net generating capacity in excess 

of the 75 MW cap. & &, Order No. PSC-94-1306-FOF-EQ, dated October 

24, 1994 ("the Commission's current Rule 25-17.0832(3)(a) . . . limits the 

availability of Standard Offer Contracts to Qualified Cogeneration Facilities (QF) 

under 75 MW.") (Exhibit 3). 

- 2 -  
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5 .  Despite the 75 MW cap identified both in Rule 25-17.032(3)(a) and in 

the Panda Standard Offer Contract, Panda proposes to install either a GE Frame 

7 EA or an ABB 11 N1 combustion turbine in a combined cycle configuration for 

its cogeneration project. This configuration would produce 115 MW or more, in 

violation of the 75 MW cap imposed by Rule 25-17.0832 and the Panda Standard 

Offer Contract itself. 

6. FPC has repeatedly expressed its belief to Panda that this Standard 

Offer Contract is not available with respect to Panda’s proposed facility. b, 
u, Exhibit 4). FPC further advised Panda that it should obtain a ruling from 

this Commission on this issue and that FPC would comply with the Commission’s 

ruling thereon. It was FPC’s understanding that Panda intended to obtain such 

a ruling from the FFSC. 

7. However, Panda has not sought a decision from the Commission 

regarding the availability of, and its rights under, the Panda Standard Offer 

Contract in light of the project’s 115 MW size. Rather, Panda has simply 

discussed the matter on an informal basis with FPSC staff. Its discussions are 

described in the letter from Barrett G. Johnson to Joseph D. Jenkins dated August 

23, 1994. (Exhibit 5). Mr. Jenkins responded by letter of August 24, 1994, to 

Barrett G. Johnson, (Exhibit 6), and Panda has asserted that this letter constitutes 

approval of their proposed action. 

8. FPC believes that the Commission’s express rulings in Order Nos. 

PSC-92-0683-DS-EQ and 94-1306-FOF-EQ, as well as the express terms of both 

Rule 25-17.0832 and the Panda Standard Offer Contract, clearly prohibit the 

availability of the Standard Offer Contract to a facility producing more than 75 

MW. However, since Panda has not sought a ruling from the Commission as to * 

- 3 -  . PEC10513 
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the availability of the Standard Offer Contract for this proposed facility, Florida 

Power accordingly requests the Commission to declare the applicability of its rules 

and orders governing standard offer contracts to Panda’s proposed 115 MW 

cogeneration facility. 

B. Deterrmna ’ tion of the Panda Standard Offer Contract’s P a m  ent T e r n .  

9. Under the terms of the Panda Standard Offer Contract, Florida Power’s 

capacity payment obligations terminate at the end of 20 years, which will be 

December 2016. Among other things, Appendix C, Schedule 2 of the Contract 

states that the economic life of the avoided unit is 20 years, and the capacity 

payments were calculated on that explicit basis. (Exhibit 7). Had the contract 

been for a term of 30 years, the monthly capacity payments would have been 

correspondingly reduced. Moreover, it is for this reason that all payment 

schedules in the Appendices are defined only through the year 2016, a twenty 

year period. 

10. Despite these contractual provisions and limiting terms, Panda 

attempted to modify the term of its Standard Offer Contract by writing in an 

expiration date of March, 2025. On that basis, Panda now takes the position that 

FPC is obligated to make capacity payments in some unspecified amount under 

the Panda Standard Offer Contract for an additional ten years after the year 2016. 

See letter dated August 10, 1994 from Kyle Woodruff, Project Manager of Panda 

to Robert D. Dolan, P.E., Manager, Cogeneration Contracts of Florida Power. 

(Exhibit 8). Panda may also take the position that Florida Power is obligated by 

contract to purchase as available energy after the year 2016. 

PEC10514 
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11. This attempt by Panda to modify the Standard Offer Contract is 

improper and conflicts with the terms of the contract that was presented to it by 

Florida Power and which explicitly contemplated a contract term and contract 

payments not to exceed 20 years. As the Commission ruled in Order No. PSC- 

94-0488-FOF-EQ: "Like any unilateral contract, no changes can be made to a 

Standard Offer Contract without the consent of the utility. Any changes to the 

Standard Offer Contract would necessitate negotiation which would negate the use 

of the Standard Offer Contract." (Exhibit 9). In so ruling, the Commission 

granted the petition of Tampa Electric Company not to accept the standard offer 

contract of Polsky Energy Corporation because Polsky had made changes to that 

contract. 

NEED FOR DECLARATORY STATEMENT 

12. Florida Power has a real and immediate need for the requested 

declaratory statement as it relates to its own particular circumstances only. The 

Commission's declaratory statement as to the correct application of Rule 25- 

17.0832, F.A.C., and its orders establishing the availability of Standard Offer 

Contracts and the ability of Panda to change the terms of this Standard Offer 

Contract will ensure that Florida Power and its customers will only pay for 

capacity and energy from facilities properly configured to take advantage of this 

Standard Offer Contract, and that FPC and its customers will, in addition, have 

no contractual obligation to pay for capacity and energy purchased from Panda 

other than as expressly provided for in that Standard Offer Contract. A timely 

resolution of these essential questions will enable Florida Power to plan its needs 

and its financial obligations to this QF in an orderly manner. 

PEC10515 
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WHEREFORE, Florida Power Corporation requests that the Commission 

enter an order declaring that the Panda Standard Offer Contract is not available 

to Panda-Kathleen L.P. if it configures its facility to have a capacity of 75 MW 

or more; and, if the Standard Offer Contract is nevertheless available to Panda, 

to declare that Florida Power has no obligation under the Contract to make any 

energy or capacity payments to Panda after December 2016. 

Respectfully submitted, 

OFFICE OF THE GENERAL COUNSEL 
FLORIDA POWER CORPORATION 

i 

James P. Fama 
James A. McGee 
Post Office Box 14042 
St. Petersburg, FL 33733-4042 
Telephone: (813) 866-5184 
Facsimile: (813) 866-4931 

PEC105 16 
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SECTION NO. IX 
ORIGINAL REISSUE SHEET NO. 1.501 

STANDARD OFFER CONTRACT FOR THE 

FROM A QlMLIlVIN6 FACILITY 
PURCHASE OF FIRM CAPACITY AND ENERGY 

LESS THAH 75 MW OR A SOLID HASTE FACILITY 

between 

PAIyIw-KlnmzaV L.P. 

and 

FLORIDA POWER CORPORATION 

ISSUED BY: S. F. Nlxon. Jr., Director Rate Department 
EFFECTIVE: September 20. 1991 

PEC10518 
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SECTION NO. IX 
ORIGINAL REISSUE SHEET NO 9.502 

TABLE OF CONTENTS 

INTRODUCTION AND PARTIES 
RECITALS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 .505  

ARTICLE I 
DEFINITIONS . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9.506 
ARTICLE I1 
AVAILABILITY . . . . . . . . . . . . . . . . . . . . . . . . . . . 9.511 
ARTICLE I11 
FACILITY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9.512 
ARTICLE IV 
TERM L. MILESTONES . . . . . . . . . . . . . . . . . . . . . . . . . 9.512 
ARTICLE V 
QF OPERATING RESPONSIBILITIES . . . . . . . . . . . . . . . . . . . 9.513 
ARTICLE VI 
PURCHASE AND SALE OF CAPACITY 
AND ENERGY . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9.515 
ARTICLE VI1 
CAPACITY COHMITMUCT . . . . . . . . . . . . . . . . . . . . . . . . 9.516 
ARTICLE VI11 
CAPACITY PAYMENTS . . . . . . . . . . . . . . . . . . . . . . . . . 9.517 
ARTICLE I X  
ENERGY PAYMENTS . . . . . . . . . . . . . . . . . . . . . . . . . . 9.520 

ARTICLE X 
.CREDITS L. CHARGES TO THE QF . . . . . . . . . . . . . . . . . . . . 9.521 

ISSUED BY: 
EFFECTIVE: September 20, 1991 

S. F. Nixon. Jr.. Director Rate Department 
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STANDARD OFFER CONTRACT FOR THE PURCHASE OF 
FIRM CAPACITY AND ENERGY 

FROM A OUALIFYINS FACILITY 
LESS THAN 75 NU OR A SOLID UASTE FACILITY 

This Agreement ("Agreement") is made and entered by and between 
DelawareLimi Partnerhip 

Panda-Kathleen, L.P. , a  3 a v r n g  i ~ i s  principal place of 
business at 410?.Spring Yglley #lo01 (hereinafter referred to as the "QF') ,  and 
Florida Powe?%;r&?inyprivate uti1 ity corporation organized under the laws 
of the State of Florida, having its principal place of business at St. 
Petersburg, Florida (hereinafter referred to as the 'Company'). The QF and the 
Company may be hereinafter referred to individually as a 'Party' and collectively 
as the 'Parties.' 

WITNESSETH: 

WHEREAS, the QF desires to sell, and the Company desires to purchase, 
electricity to be generated by the Facility and made available for sale to the 
Company, Consistent with FPSC Rules 25-17.080 through 25-17.091 in effect as of 
the Execution Date: and 

WHEREAS, the QF will engage in interconnected operation of the QF's 
generating facility with rdmnrr the Company .L system 
(hereinafter referred as the .Transmission Service Uti1 itj?) which is directly 
interconnected at one or more points with the Company. 

NOW, THEREFORE, for mutual constderation, the Parties covenant and 
agree as follows: 

ISSUED BY: S. F. Nlxon. Jr., Director Rate Department 
EFFECTIVE: September 20. 1991 
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ARTICLE I: DEFINITIONS 

As used in this Agreement and in the Appendices hereto, the following 
capitalized terms shall have the following meanings: 

1.1 Amend ices. means the schedules, exhibits and attachments which 
are appended hereto and are hereby incorporated by reference and made a part o f  
this Agreement. 

1.1.1 ADDe ndix A sets forth the Company's Interconnection 
Scheduling and Cost Procedures. 

1.1.2 ADDendiX @ sets forth the Company's Parallel Operating 
Procedures. 

1.1.3 ADDendix sets forth the Company's Standard Offer Rates 
for Purchase of Firm Capacity and Energy from a Qualifying 
Faciltty less than 75 MU or a Solid Waste Facility. 

1.1.4 dppendlx p sets forth the Company's Transmission Service 
Standards. 

1.1.5 ADDendix E sets forth FPSC Rules 25-17.080 through 25- 
17.091 In effect as of the Execution Date. 

1.2 Avoided Unit Fuel Refe rence Plant m a n s  that Company unit(s) 
whose delivered price of fuel shall be used as a proxy for the fuel associated 
with the avoided unit i s  defined in Appendix C. 

1.3 fivolded Unit Heat Rate m a n s  the average annual heat rate 
associated with the unit in million BTU per KUH as it i s  defined In Appendix C. 

ISSUED BY: S. F. Nixon. Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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1.4 Avoided Unft Variable 0 & H means the variable operation and 
maintenance expense associated with the unit type selected in section 8 . 2 . 1  
hereof in dollars per KWH as it i s  defined in Appendix C. 

1.5 means British thermal unit, 

1.6 CaDacitv Account means that account which complies with the 
procedure in section 8.6 hereof. 

1.7 CaDacitv Pament Adjustment means the value calculated pursuant 
to Appendix C. 

1.8 Commercial I n-Service Status means (i) that the Facility is 
in compliance with all applicable Facility permits; (ii )  that the Facility has 
maintained an hourly KW output, as metered at the Point of Delivery, equal to 
or greater than the Comnitted Capacity for a consecutive twenty-four (24) hour 
period or during the On-Peak Hours specified in Appendix C of two consecutive 
days; and ( i i i )  that such twenty-four (24) hour period is reasonably reflective 
of the Facility's day to day operations. 

1.9 Comnitted CaDacity means the Kw capacity. as defined in Article 
VI hereof, which the QF has agreed to make available on a firm basis at the Point 
of Delivery. 

1.10 ComDanVs Interc onnection Facilities means all equipment which 
is constructed, owned, operated, and maintained by the Company located on the 
Company's side of the Point of Delivery, including without limitation, equipment 
for connection. switching. transmission. distribution, protective relaying and 

. safety provisions which, in the Company's reasonable judgment, is required to 
be installed for the delivery and measurement of electric energy into the 
Company's system on behalf of the OF, including all metering and telemetering 
equipment installed for the measurement of such energy regardless of its location 
in  relation to the Point o f  Dellvery. 

ISSUED BY: S. F. Nixon. Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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1.11 Contract In-Service Date means the date, as specified in 
Article IV hereof, by which the QF has agreed to achieve Commercial In-Service 
Status. 

1.12 means the date on which work 
on the concrete foundation f o r  the turbine generator begfns and substantial 
construction activity at the Facility site thereafter continues. 

1.13 c n  means a utility system capable of regulating its 
generation in order to maintain its interchange schedule with other utility 
systems and contribute its frequency bias obligation to the interconnection. 

1.14 Exec ution Date means the date on which the Company executes 
this Agreement. 

1.15 facility means all equipment, as described in this Agreement, 
used to produce electrlc energy and, for a cogeneration facility, used to produce 
useful thermal energy through the sequential use of energy and all equipment 
required for parallel operation with the interconnected utility. 

1.16 means the Federal Energy Regulatory Commission and any 
successor. 

1.17 Florida - South ern Interface means the points of interconnection 
between the electric Control Areas of (1) Florida Power L. Light Company, Florida 
Power Corporation, Jacksonville Electric Authority, and the City of Tallahassee 
and (2) Southern Company. 

1.18 Force Majeure Eve nt means an event or occurrence that is not 
reasonably foreseeable by a Party, i s  beyond its reasonable control, and is not 
caused by its negligence or lack of due diligence, including, but not limited 
to, natural disasters, fire, lightning, wind, perils of the sea, flood, 
explosions, acts of God or the public enemy, striker. lockouts, vandalism, 

ISSUED BY: 5. F. Nlxon, Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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blockages, insurrections, riots, war, sabotage, action of a court o r  public 
authority, or accidents to or failure of equipment or machinery, including, i f  

applicable, equipment of the Transmission Service Utility. 

1.19 Fpsc means the Florida Public Service Comnission and any 
successor. 

1.20 JmDort CaDability means the capability to import power at the 
Florida-Southern Interface, giving consideration to the various limitations 
imposed upon those facilities by the electric systems to which they are directly 
or indirectly connected. 

1.21 Jnterconnect ion Costs means the actual costs incurred by the 
Company for the Company's Interconnection Facilities. including, without 
limitation, the cost o f  equipment, engineering, comnunication and administrative 
activities. 

1.22 Jnterconnection Costs Offset mean s t  heestimated costs included 
in the Interconnection Costs that the Company would have incurred if it were not 
purchasing C m i t t e d  Capacity and electric energy but instead itself generated 
or purchased from other sources an equivalent amount o f  Conitted Capacity and 
electric energy and provided normal service to the Facility as if it were a non- 
generating customer. 

1.23 ,I&! means one (1) kilowatt of electric capacity. 

1.24 means one (1) kilowatthour o f  electric energy. 

1.25 Mini mum On - Peak CaD acitv Factor means that value which is 
associated with the unit as i t  is defined in Appendix C. 

1.26 Mini mum lo tal Cao acitv Fa ctor means that value which i s  

associated with the unit as it is defined in Appendix C. 

ISSUED BY: S. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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1.27 On-Peak Hours means those daily time periods specified i n  

Appendix C. 

1.28 On-Peak CaDacitv Factor means the ratio calculated pursuant 
to section 8.3 hereof. 

1.29 ODerational Event of Default means an event or circumstance 
defined as such in Article XV hereof. 

1.30 Performance Adjustment means the value calculated pursuant to 
Appendix C. 

1.31 point of Delivery means the point(s) where electric energy 
delivered to the Company pursuant to this Agreement enters the Company's system. 

1.32 Point of M eterinqmeans the point(s) where electric energymade 
available for delivery to the Company, subject to adjustment for losses, i s  
measured. 

1.33 Point of Ownership means the interconnection point(s) between 
the Facility interconnected utility. 

1.34 Pre - ODerational E vent of D efault means an event or circumstance 
defined as such in Article XV hereof. 

1.35 Jecurltv G u a r a m  means the deposits or other assurances as 
specified in section 13.1 hereof. 

1.36 mlifvina h a l l  PO wer Production or Coae nerat i on1 Faci 1 i ty 
means a facility that meets the requirements defined in FPSC Rule 25-17.080. 

1.37 means the duration o f  this Agreement as specified in 
Article I V  hereof. 

ISSUED BY: 5. F. Nixon, Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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1.38 Total CaDacitv Factor means tne ratio calculated pursuant to 
section 8.4 hereof. 

1.39 Transmission Service Aareement means that agreement between 
the QF and the Transmission Service Utility which meets the requirements o f  
Appendix D. 

ARTICLE XI: AVAILABILIn 

2.1 The availability of this Agreement is subject to: 

2.1.1 The available capacity limitations described in Schedule 
1 of Appendix C: and 

2.1.2 The Facility being a solid waste facility pursuant to 
FPSC Rule 25-17.091 or the Facility having a Comitted Capacity 
which is less than 75.000 KW; and 

2.1.3 The provisions of section 2.2. 

2.2 This Agreement is available to a QF with a Facility which shall 
be located south of the latitude o f  the Company's Central Florida Substation. 
For a QF with a Facility located north of the latitude of the Company's Central 
Florida Substation, this Agreement is available provided that (1) by the Contract 
In-Service Date the Company can make available an amount of Import Capability 
equal to the diminution of Import Capability caused by the Facility during the 
Term of the Agreement; and (ii) the QF shall reimburse the Company for such costs 
incurred by the Company to make available such Import Capability. Such 
reimbursement shall not be considered as a reduction in the payments made by the 
Company to the QF for capacity and energy purchased under this Agreement. 

ISSUED BY: S. F. Nixon, Jr. ,  Director Rate Department 
EFFECTIVE: September 20, 1991 
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ARTICLE I11 : .FAcILIrr 

3.1 The Facility shall be located in Section 20 
. The Facility 23 E Township msaRh , Range 

shall meet all other specifications identified in the Appendices hereto in all 
material respects and no change in the designated location of the Facility shall 
be made by the QF. The Facility shall be designed and constructed by the QF or 
its agents at the QF's sole expense. 

3.2 Throughout the Term of this Agreement, the Facility shall be 
a Qualifying - Faci 1 i ty. 

3.3 Except for Force Hajeure Events declared by the Facility's fuel 
supplier(s) or fuel transporter(s) which comply with the definition of Force 
Majeure Events as specified in this Agreement and occur after the Contract In- 
Service Date, the Facility's ability to deliver its Coamitted Capacity shall not 
be encumbered by interruptions in its fuel supply. 

3.4 The QF shall either (i) arrange for and maintain standby 
electrical service under a firm tariff; or (ii) maintain the ability to restart 
and/or continue operations during interruptions of electric service: or ( i i  i )  
maintain multiple Independent sources of generation. 

3.5 F r w t h e  Execution Date through the Contract In-Service Date, 
the QF shall provide the Company with progress reports on the first day of 
January, April, July and October which describe the current status of Facility 
development in such detail as the Company may reasonably require. 

4.1 The Term of this Agreement shal n on the Execution Date 
and shall expire at 24:OO hours on the last day of 1, unless extended 
pursuant to section 4.2.4 hereof or terminated in accordance with the provisions 

ISSUED BY: 5. F. Nixon. Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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of this Agreement. Upon termination or expiration of this Agreement, the Parties 
shall be relieved of their obligations under this Agreement except for the 
obligation, to pay each other all monies under this Agreement, which obligation 
shal'l survive termination or expiration. 

4.2 The Parties agree that time is of the essence and that: (i) 
the QF shall execute the Transmission Service Agreement, if applicable, irhich 
shall be proved or accepted for filing by the FERC on or before the first day 
of [month. year]; (it )  the Construction Comnencement Date shall occur on or 
before the first day of.[m~??&!~!ear]; and ( i i i )  the Facilit shall achieve 
Commercial In-Service Status on or before the first day of [mont . year], which 
date shall constjtute the Contract In-Service Date. These three dates shall not 
be modified except as follows: upon written request by the QF not more than 
sixty (60) days after the declaration o f  a Force Majeure Event by the QF, which 
event contributes proximately and materially to a delay in the QF's schedule, 
these three dates each may be extended on a day-for-day basis for each day of 
delay so caused by the Force Majeure Event: provided. however, that the QF shall 
specifically identify: (i) each date for which extensfon is being requested; and 
(ti) the expected duration o f  the Force Majeure Event: and prov ided further, that 
the maximum extension of any of these three dates shall in no event exceed a 
total of one hundred and eighty (180) days, irrespective of the nature or number 
of Force Majeure Events declared by the QF. If the Contract In-Service Date is 
extended then the Term of the Agreement may be extended for the same number o f  
days. 

N% 

4iri95 

ARTICLE: QF OPERATINS RESPONSIBILITU 

5.1 During the Terra of this Agreement. the QF shall: 

5.1.1 Have the sole responsibility to, and shall at its sole 
expense, operate and maintain the Facility in accordance with 
all requirements set forth in this Agreement. 

ISSUED BY: S. F. Nixon, Jr.. Director Rate Department 
EFFECTIVE: September 20. 1991 
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5.1.2 Provide the Company prior to October 1 o f  each calendar 
year the estimated amounts o f  electricity to be generated by 
the Facility and delivered to the Company for each month o f  
the following calenaar year, including the time, duration and 
magnitude o f  any planned outages or reductions in capacity. 

5.1.3 Promptly notify the Company o f  any changes to the 
yearly generation and maintenance schedules. 

5.1.4 Provide the Company by telephone or facsimile prior 
to 9:OD A.H. o f  each day an estimate of the hourly amounts o f  
electric energy to be delivered at the Point of Delivery for 
the next succeeding day. 

5.1.5 Coordinate scheduled outages and maintenance o f  the 
Facility with the Company. The QF agrees to recognize and 
accomrwdate the Company's system demands and obligations by 
exercising reasonable efforts to schedule outages and 
maintenance during such times as are designated by the Company. 

5.1.6 Comply with reasonable requirements of the Company 
regarding day-to-day or hour-by-hour cornnunications with the 
Company or with the Transmission Service Utility relative to 
the performance o f  this Agreement. 

5.2 The estimates and schedules provided by the QF under this 
Article V shall be prepared in good faith, based on conditions known or 
anticipated at the time such estimates and schedules are made, and shall not be 
binding upon either Party; pro vided. ho wever, that the QF shall in no event be 
relieved o f  its obligation to deliver Cornpitted Capacity under the terms and 
conditions o f  this Agreement. 

ISSUED BY: 5. F. Nixon. Jr.,  Director Rate Department 
EFFECTIVE: September 20, 1991 
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ARTICLE VI: PURCHASE SALE OF CAPACITY U0 ENERGY 

6.1 Commencing on the Contract In-Service Date, the QF shall 
comnit. sell and arrange f o r  delivery of the Comnitted Capacity to the Company 
and the Company agrees to purchase, accept and pay for  the Comnitted Capacity 
made available to the Company at the Point of Delivery in accordance with the 
terms and conditions of this Agreement. The QF also shall sell and deliver or 
arrange f o r  the delivery of the electric energy to the Company and the Company 
agrees to purchase, accept, and pay f o r  such electric energy as is made available 
f o r  sale to and received by the Company at the Point of Delivery. 

6.2 The Comitted Capacity and electric energy made available at 
the Point of Delivery to the Company shall be e net of any electric energy used 
on the QF's side of the Point o f  Ownership or ( ) simultaneous with any purchases 
from the interconnected utility. This selection in billing methodology shall 
not be changed. 

6.3 If the Company is unable. to receive part or all o f  the 
Conmitted Capacity which the QF has made available for sale to the Company at 
the Point of Delivery by reason o f  (i) a Force Hajeure Event: or ( t i )  pursuant 
to FPSC Rule 25-17.086. notice and procedural requirements of Article XX or FPSC 
Rule 25-17.086 shall apply and the Company will nevertheless be obligated to make 
capacity parents which the QF would be otherwise qualified to receive, and to 
pay for energy actually received, if any. The Company shall not be obligated 
to pay for energy which the QF would have delivered but for such occurrences and 
QF shall be entitled to sell or otherwise dispose of such energy in any lawful 
manner: provided. ho wever such entitlement to sell shall not be construed to 
require the Company to transmit such energy to another entity. 

6.4 The QF shall not comnence initial deliveries o f  energy to the 
Point of Delivery without the prior written consent of the Company, which consent 
shall not be unreasonably withheld. The QF shall provide the Company not less 
than thirty (30) days written notice before any testing to establish the 

ISSUED BY: 5. F. Nixon* Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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Facility's COmnerCial In-Service Status. Representatives of the Company shall 
have the right t o  be present during any such testing. 

7.1 The Comitted Capacity shall be 74fm KW, unless modified 
in accordance with this Article VII. The Comnitted Capacity shall be made 
available at the Point of Delivery from the Contract In-Service Oate through the 
remaining Term of this Agreement. 

7.2 For the period ending one (1) year imnediately after the 
Contract In-Service Date, the QF may. on one occasion only. increase or decrease 
the initial Comnitted Capacity by no more than ten percent (10%) of the Comnitted 
Capacity specified in sectlon 7.1 hereof upon written notice to the Company 
before such change is to be effective: provided. however. that In no event shall 
the Comnitted Capacity exceed 75,000 KH unless the QF is a solid waste facility. 

7.3 A redesignated Comaitted Capacity pursuant to this Article VI1 
shall be stated to the nearest whole KH and shall be effective only on the 
comnencement o f  a full billing period. 

7.4 The Company shall have the right to require that the QF. not 
more than once in any twelve (12) month perlod, re-demonstrate the Comnercial 
In-Service Status of the Facility wlthln sixty (60) days of the demand: provided, 
bwever. that such demand shall be coordinated with the QF so that the sixty (60) 
day period for re-demonstration period avoids, if practical, previously notified 
periods of planned outages and reduction in capacity pursuant to Article V. 

7.5 During a Force Majeure Event declared by the QF, the QF may 
temporarily redesignate the Coanitted Capaclty for up to twenty-four (24) 
consecutive months; pro vi ded . howe ver, that no more than one such temporary 
redesignation may be made wlthln any twenty-four (24) month period unless 
otherwise agreed by the Company in writing. Withln three (3) months after such 
Force Hajeure Event is cured, the QF may, on one occasion, without penalty, 

ISSUE0 BY: 5. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20. 1991 
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designate a new Committed Capacity to apply for the remaining Term. Any 
temporary or final redesignation of the Comnitted Capacity pursuant to this 
section 7.5 must, in the Company's judgment, be directly attributabie to the 
Force Hajeure Event and of a magnitude comnensurate with the scope of tha Force  

Hajeure Event. 

ARTICLE VIII: 

8.1 Capacity payments shall not comnence before the Contract In- 
Service Date and until the QF has achieved Comnercial In-Service Status. 

8.2 
as described in Appendix C. 

Capacity payments shall be based upon the following selections 

8.2.1 Payment options: 
( ) Value of deferral paylnents 
Q C )  Early payments 
( ) Levelized payments 
( ) Early levelized payments 

8.2.2 If an early payment option is selected pursuant to 
section 8.2.1, then early payments shall not comnence more than 
three (3) years prior to the Contract In-Service Date for the 
unit. For the selected early payment option, the early 
payrnents shall comaence ( ) years prior to the Contract 
In-service Date. (a pmvided in d w a s  5, 6, and 7 af ~ e g e  

2 ,  -e 3, c.) 

2 

8.3 At the end of each billing month, beginning with the first full 
. month following the Contract In-Service Date, the Company will calculate the 
rolling average On-Peak Capacity Factor for the most recent twelve (12) month 
period, including such month. or for the actual number of full months since the 
Contract In-Service Date i f  less than twelve (12) months, based on the On-Peak 
Hours defined in Appendix C. The On-Peak Capacity Factor shall be calculated 

ISSUED BY: S. F. Nixon, Jr.. Director Rate Department 
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as the electric energy actually received by the Company at the Point of Delivery 
during tire On-Peak Hours of the applicable period divided by the product of the 
Comni tted Capacity and the number of On-Peak Hours during the appl i cab1 e period. 
In calculating the On-Peak Capacity 'Factor, the Company shall exclude hours and 
electric energy delivered by the QF during periods in which: (i) the Company 
does not o r  cannot perform its obligations to receive all the electric energy 
which the QF has made available at the Point of Delivery; or ( i i )  the OF'S 
payments for electric energy are being calculated pursuant to section 9.1.1 
hereof. 

8.4 At the end of each billing month, beginning with the first full 
month following the Contract In-Service Date. the Company will calculate the 
rolling average Total Capacity Factor for the most recent twelve (12) month 
period, including such month, or for the actual number of full months since the 
Contract In-Service Date if less than twelve (12) months. The Total Capacity 
Factor shall be calculated as the electric energy actually received by the 
Company during the hours o f  the applicable period divided by the product of the 
Comitted Capacity and the number of hours during the applicable period. In 
calculating the Total Capacity Factor, the Company shall exclude hours and 
electric energy delivered by the QF during periods in which: (1) the Company 
does not or cannot perform its obligations to receive all electric energy which 
the QF has made available at the Point of Delivery; or (ii) the QF's payments 
for electric energy are being calculated pursuant to section 9.1.1 hereof. 

8.5 The QF will be eligible f o r  a capacity payment in any month 
that the Total Capacity Factor exceeds the Hinimum Total Capacity Factor. The 
monthly capacity payment shall be equal to the product o f  (i). the applicable 
capacity payment rate; (11) the Comaltted Capacity: (lii) the Capacity Payment 
Adjustment; and (lv) the ratio of the total number of hours in the billing period 
less the number o f  hours during which the QF is being paid for energy pursuant 
to section 9.1.1 to the total number of hours in the billing period. 

8.6 The Parties recognize that early or early levelized capacity 
payments are in the nature of 'early payment. for a future capacity benefit to 

ISSUED BY: 5. F. Nixon, Jr., Director Rate Department 
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the Company when such payments exceed value of deferral capacity payments. TO 
ensure that the Company will receive a capacity benefit for such difference in 
capacity payments which have been made, or alternatively, that the QF will repay 
the amount of such difference in payments received to the extent the capacity 
benefit has not been conferred, the following provisions will apply: 

8.6.1 When the QF is first entitled to a capacity payment, 
the Company shall establish a Capacity Account. Each month 
the Capacity Account shall be credited in the amount of the 
Company's capacity payments made to the QF pursuant to the 
early or levelized payment options and shall be debited in the 
amount which the Company would have paid for capacity in the 
month pursuant to the value o f  deferral payment option. 

8.6.2 The monthly balance in the Capacity Account shall 
accrue interest at the annual rate of 9.96%. or 0.7944% per 
month. 

8.6.3 The QF shall owe the Company and be liable for the 
credit balance in the Capacity Account. The Company agrees 
to notify QF monthly as to the current Capacity Account 
balance. Prior to receipt of accelerated capacity payments 
the QF shall in the form of: (i) an unconditional and 
irrevocable direct pay letter of credit: (il) surety bond: 
(iii) other form of acceptable security: or (iv) other promise 
to repay such amount, ( fo r  governmental solid waste), in 
compliance with rule 25-17.091 F.A.C.: provided that the entity 
issuing such promise, the form of the promise, and the means 
of securing payment shall be acceptable to the Company in its 
sole discretion. 

8.6.4 The QF's obligation to pay the credit balance in the 
Capacity Account shall survive termination or expiration of 
this Agreement. 

ISSUED BY: S. F. Nixon. Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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ARTICLE I X :  ENERGY PAYMENTS 

9.1 For that electric energy received by the Company at the Point 
of Delivery each month, the Company will pay the OF an amount computed as 
fol 1 ows : 

9.1.1 Prior to the Contract In-Service Date and for the 
duration of an Event of Default or a Force Hajeure Event 
declared by the QF prior to a permitted redesignation of the 
Comaitted Capacity by the QF. the QF will receive electric 
energy payments' based on the Company's actual avoided energy 
costs as calculated hourly In accordance with FPSC Rule 25- 
17.0825: provided. h owever. that the calculation shall be based 
on such rule as it may be amended frm time to time. 

9.1.2 Except as otherwlse provided in sectlon 9.1.1 hereof, 
for  each billing month beginning with the first full month 
following the Contract In-Service Date, the QF will receive 
electric energy payments calculated on an hour-by-hour basis 
as follows: (1) the product o f  the average monthly inventory 
chargeout price o f  fuel burned at the Avoided Unit Reference 
Plant and the Avoided Unit Heat Rate. plus the Avoided Unit 
Variable 0 & I4 for each hour that the Company would have had 
a unit with these characteristics operating: and (ii) during 
all other hours, the Company's actual avoided energy cost 
calculated In accordance with section 9.1.1. 

PEC10537 

9.1.3 Energy payments shall be equal to the sum. over all 
hours o f  the month, o f  the product o f  each hour's energy cost 
as determlned pursuant to section 9.1.1 hereof or section 9.1.2 
hereof, whichever i s  applicable, and the energy received by 
the Company at the Point of Delivery, plus the Performance 

ISSUED BY: S. F. Nlxon, Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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The QF ( ) e lec ts  (8 does not  Adjustment, i f  appl icable.  
e l e c t  t he  Performance Adjustment i n  Appendix C. 

9.2 Energy payments pursuant t o  sect ions 9.1.1 and 9.1.2 hereof 
sha l l  be subject  t o  the  d e l i v e r y  vo l tage adjustment value appl icable t o  the 
F a c i l i t y  and approved from t ime t o  t ime by the  FPSC pursuant t o  Appendix C. 

ARTICLE x: CREDIT S & CtURGES TO THE 0 F 

10.1 The Company sha l l  b i l l  and the  QF s h a l l  pay o r  receive a l l  
charges appl icable under t h i s  Agreement. 

10.2 To the  extent  n o t  otherwise inc luded i n  the  charges under 
sec t ion  10.1 hereof, t he  Company s h a l l  b i l l  and t h e  QF s h a l l  pay or receive a 
monthly charge o r  c r e d i t  equal t o  any taxes, assessments or other imposit ions 
fo r  which t h e  Company may be l i a b l e  or r e l i e v e d  o f  as a r e s u l t  o f  i t s  
i n s t a l l a t i o n  o f  f a c i l i t i e s  i n  connection with t h i s  Agreement, i t s  purchases o f  
Comnitted Capacity and e l e c t r i c  energy from the  QF or any other a c t i v i t y  
undertaken pursuant t o  t h i s  Agreement. Such deb i t  o r  c r e d i t  sha l l  no t  include 
any amounts; (i) f o r  which t h e  Company would have been l i a b l e  or r e l i e v e d  o f  had 
i t  generated or purchased from other  sources an equiva lent  amount o f  Comnitted 
Capacity and e l e c t r i c  energy based on normal value o f  de fe r ra l  payments: o r  (ii) 
which are recovered or l a t e r  pa id  by the  Company. 

10.3 The QF w i l l  rece ive a deb i t  o r  a c r e d i t  equal t o  the  d i f ference 
between t h e  way t h e  system would have operated u t i l i z i n g  t h e  avoided unit  and 
the  way the  system a c t u a l l y  operated with the QF. The value o f  the emission 
c r e d i t s  or deb i t s  received by the  QF w i l l  be the  value a t  t he  t ime t h a t  the  
c r e d i t s  or deb i t s  were i ncur red  by t h e  Company. I n  order t o  be e l i g i b l e  for  a 
c r e d i t  f o r  s u l f u r  d iox ide  emission reductions the  energy provided by the  QF must 
be o f  equal value i n  reducing system-wide su l fu r  d iox ide  emissions as the  energy 
t h a t  would have been provided by the  avoided unit. 

ISSUED BY: S. F. Nixon, Jr., D i rec to r  Rate Department 
EFFECTIVE: September 20, 1991 
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11.1 All e1e:tric energy delivered to the Company shall be capable 
of being measured hourly at the Point of Metering. All electric energy delivered 
to the Company shall be adjusted for losses from the Point of Metering to the 
Point of Delivery. Any additional required metering equipment to measure 
electric energy and the telemetering equipment necessary to transmit such 
measurements to a location specified by the Company shall be installed, 
calibrated and maintained by the Company or the Transmission Service Utility, 
if applicable, and all related costs shall be charged to the QF. pursuant to 
Appendix A, as part of the Company's Interconnection Facilities. 

11.2 All meter testing and related billing corrections, for  
electricity sold and purchased by the Company, shall conform to the metering 
and billing guidelines contained in FPSC Rules 25-6.052 through 25-6.060 and 
FPSC Rule 25-6.103. as they may be amended from time to time, notwithstanding 
that such guidelines apply to the utility as the seller o f  electricity. 

11.3 The QF shall have the right to install, at its own expense, 
metering equipment capable of measuring energy on an hourly basis at the Point 
o f  metering. At the request o f  the QF, the Company shall provide the QF hourly 
energy cost data fran the Company's systems: provided that the QF agrees to 
reimburse the Company for its cost to provide such data. 

12.1 Bills shall be issued and payments shall be made monthly to 
.the QF and by the QF in accordance with the following procedures: 

12.1.1 The capacity payment. if any. calculated for a given 
month pursuant to Article VI11 hereof shall be added to the 
electric energy payment, if any, calculated for such month 

ISSUED BY: S. F. Nixon, Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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pursuant t o  A r t i c l e  I X  hereof. The r e s u l t i n g  amount, i f  any. 
s h a l l  be tendered, w i t h  cost  tabu la t ions  showing the  basis for 
payment, by the  Company t o  the QF as a s ing le  payment. Such 
payments t o  the  QF s h a l l  be due and payable twenty (20) 

business days fo l l ow ing  the  date the  meters are read. 

12.1.2 When any amount i s  owing from the  QF, the  Company sha l l  
issue a monthly b i l l  t o  the QF w i t h  cos t  tabu la t ions  showing 
the  basis f o r  t he  charges. A l l  amounts owing t o  the  Company 
from the QF s h a l l  be due and payable twenty (20) business days 
a f t e r  t he  date o f  t he  Company's b i l l i n g  statement. Amounts 
owing t o  t h e  Company f o r  r e t a i l  e l e c t r i c  serv ice sha l l  be 
payable i n  accordance with the  prov is ions o f  the  appl icable 
r a t e  schedule. 

12.1.3 A t  t h e  op t ion  o f  t h e  QF, the  Company w i l l  provide a 
n e t  payment or n e t  b i l l ,  whichever i s  appl icable,  t h a t  
consol idates amounts owing t o  t h e  QF with amounts owing t o  the  
Company. 

12.1.4 Except f o r  charges f o r  r e t a i l  e l e c t r i c  service, any 
amount due and payable from e i t h e r  Par ty  t o  the  other pursuant 
t o  t h i s  Agreement t h a t  i s  no t  received by the  due date s h a l l  
accrue i n t e r e s t  from the  due date a t  t h e  r a t e  spec i f ied  i n  
sec t ion  13.2 hereof. 

13.1 Within s i x t y  (60) days a f t e r  the  Execution Date o f  t h i s  
Agreement, t h e  QF s h a l l  post  a Secur i ty  Guaranty with the  Company equal t o  $10.00 
per KW o f  Committed Capacity t o  ensure completion o f  t he  F a c i l i t y  i n  a t i m e l y  
fashion as contemplated by t h i s  Agreement. This Agreement sha l l  terminate if 
the  Secur i ty  Guaranty i s  n o t  tendered on or before the  appl icable due date 
spec i f ied  herein. The QF s h a l l  e i t he r :  (i) pay the  Company a cash deposi t  i n  

ISSUED BY: S. F. Nixon, Jr., Di rec to r  Rate Department 
EFFECTIVE: September 20. 1991 
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an amount equal to the Security Guaranty: or (i i )  provide the Company an 
unconditional and irrevocable direct pay letter of credit or ( i i i )  surety bond: 
or (iv) other promise to pay such amount, (for governmental solid waste 
facility), in compliance with rule 25-17.091 F.A.C. upon faiiure of the QF to 
perform its obligations under this Agreement; provided that the entity issuing 
such promise, the form of the promise, and the means of securing payment a:l 
shall be acceptable to the Company in its sole discretion. 

13.2 A Security Guaranty paid to the Company shall accrue interest 
at a rate equal to the thirty (30) day highest grade comnercial paper rate as 
published in the Yall S treet Jo urnal on the first business day of each month. 
Such interest shall be compounded monthly. 

13.3 If the Facility achieves Comnercial In-Service Status on or 
before the Contract In-Service Date, the Company shall refund to the QF any cash 
Security Guaranty paid to the Company and accrued interest within thirty (30) 
days thereafter or shall cancel any other form of Security Guaranty which the 
Company has accepted in lieu of a cash deposit. I f  this Agreement is terminated 
pursuant to section 15.2, the QF shall inmediately forfeit and the Company, in 
lieu of any other remedies, shall retain the monies associated with any Security 
Guaranty made by the QF pursuant to section 13.1 and the interest, if applicable, 
pursuant to section 13.2. 

ARTICLE XIY: REPRESMATIOWS. WARRANTIES Am COVENMTf 

14.1 The QF makes the following additional representations. 
warranties and covenants as the basis for the benefits and obligations contained 
in this Agreement: 

14.1.1 The QF represents and warrants that it is a 
corporation, partnership or other business entity duly 
organized, validly existing and in good standing under the laws 

ISSUED BY: S. F. Nixon, Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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and is qual 1 fied to of the State/Comnonweal th of Dela*are 

do business under the laws of the State of Florida. 

14.1.2 The QF represents, covenants and warrants that, to the  

best of the QF's knowledge, throughout the Term of this 
Agreement the QF will be in compliance with, or will have acted 
in good faith and used its best efforts to be in compliance 
with, all laws, judicial and administrative orders, rules and 
regulations, with respect to the ownership and operation o f  
the Facility, including but not limited to applicable 
certificates, licenses, permits and governmental approvals; 
environmental impact analyses, and, if applicable, the 
mitigation of environmental impacts. 

14.1.3 The QF represents and warrants that it is not 
prohibited by any law or contract from entering into this 
Agreement and discharging and performing all covenants and 
obligations on its part to be performed pursuant to this 
Agreement. 

14.1.4 The QF represents and warrants that there is no pending 
or threatened action or proceeding affecting the QF before any 
court, governmental agency or arbitrator that could reasonably 
be expected to affect materially and adversely the ability of 
the QF to perform its obligations hereunder, or which purports 
to affect the legality, validity or enforceability of this 
Agreement. 

14.2 All representations and warranties made by the QF in or under 
this Agreement shall survive the execution and delivery of this Agreement and 
any action taken pursuant hereto. 

ISSUED BY: S. F. Nixon, Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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ARTICLE XV: EVENTS OF DEFAULT: REMEDIES 

15.1 PRE-OPERATIONAL EVENTS OF DEFAULT 

Any one or more of the following events occurring before the Contract 
In-Service Date for any reason, except events caused by the Company, shall 
constitute a Pre-Operational Event of Default and shall give the Company the 
right, without limitation, to exercise the remedies specified under section 15.2 
hereof: 

15.1.1 The QF, without a prior assignment permitted pursuant 
to Article XXII hereof, becomes insolvent, becomes subject to 
bankruptcy or receivership proceedings, or dissolves as a 
legal business entity. 

15.1.2 Any representation or warranty furnished by the QF to 
the Company i s  false or misleading in any material respect when 
made and the QF fails to conform to said representation or 
warranty within sixty (60) days after a demand by the Company 

. to do so. 

15.1.3 The QF has not entered into the Transmission Service 
Agreement, if applicable, which has been approved or accepted 
for  filing by the FERC on or before the date specified in 
Article IV hereof, as extended only pursuant to said Article 
IV. 

15.1.4 The Construction Coaraencement Date has not occurred 
on or before the date specified in Article IV hereof, as 
extended only pursuant to said Article IV. 

15.1.5 The QF fails to diligently pursue construction of the 
Facility after the Construction Comnencement Date. 

ISSUED BY: S. F. Nixon, Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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15.1.6 The Facility fails to achieve Comnercial In-Service 
Status on or before the Contract In-Service Date. 

15.1.7 The QF fails to comply with any other material terms 
and conditions of this Agreement and fails to conform to said 
term and condition within sixty (60) days after a demand by 
the Ccmpany to do so. 

15.2 REHEDIES FOR PRE-OPERATIONAL EVENTS OF 
DEFAULT 

For any Pre-Operational Event of Default specified under section 15.1 
hereof, the Company may terminate this Agreement and retain the Security Guaranty 
pursuant to section 13.3. 

15.3 gPFRATIONAL EVENTS OF DEFAULT 

Any one or more of the following events except events caused by Force 
Majeure Events unless otherwise stated, occurring on or after the Contract In- 
Service Date shall constitute an Operational Event of Default by the OF and shall 
give the Company the right, without limitation, to exercise the remedies under 
section 15.4 hereof: 

15.3.1 The QF fails upon request by the Company pursuant to 
section 7.4 hereof to re-demonstrate the F a d  1 ity's Comnerci a1 
In-Service Status to the satisfaction of the Company. 

15.3.2 The QF fails for any reason, including Force Majeure 
Events. to qualify for capacity payments under Article V I 1 1  
hereof for any consecutive twenty-four (24) month period. 

15.3.3 The QF fails to perform or comply with any other 
material terns and conditions of this Agreement and fails to 

1SSUED BY: 5. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20. 1991 
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conform t o  sa id  term and cond i t i on  w i t h i n  s i x t y  (60) days 
a f t e r  a demand by the  Company t o  do so. 

15.3.4 The QF. w i thout  a p r i o r  assignment permi t ted pursuant 
to A r t i c l e  X X I I  hereof, becomes insolvent ,  becomes subject  t o  
bankruptcy o r  rece iversh ip  proceedings, or dissolves as a 
1 egal business e n t i t y .  

15.4 REHEDIES FOR OPERATIONAL EVENTS 
9F DEFAULT 

For any Operational Event o f  Defau l t  spec i f i ed  under sect ion 15.3 
hereof, t h e  Company may, w i thout  an e l e c t i o n  o f  remedies t o  the  exclusion o f  
o ther  remedies, take  any o f  t h e  fo l l ow ing  actions: 

15.4.1 Al low t h e  QF a reasonable oppor tun i ty  t o  cure the  
Operational Event o f  Defau l t  and suspend i t s  capaci ty  payment 
ob l i ga t i ons  upon w r i t t e n  no t i ce  whereupon the  QF s h a l l  be 
e n t i t l e d  only t o  energy payments ca lcu la ted  pursuant t o  sect ion 
9.1.1 hereof. Thereafter, i f  the  Operational Event o f  Defau l t  
i s  cured: (i) capaci ty  payments s h a l l  resume and subsequent 
energy payments s h a l l  be pa id  pursuant t o  sect ion 9.1.2 hereof: 
and (11) t h e  On-Peak Capacity Factor and the Tota l  Capacity 
Factor s h a l l  be ca lcu lated on t h e  assumption t h a t  t h e  f i r s t  
f u l l  month a f t e r  t h e  Operational Event o f  Defau l t  i s  cured i s  
t h e  f i r s t  month t h a t  t h e  performance c r i t e r i a  are imposed. 

15.4.2 Terminate t h i s  Agreement. 

15.4.3 Exercise a11 remedies ava i l ab le  a t  law or i n  equi ty.  

ISSUED BY: S. F. Nixon. Jr.. Di rec to r  Rate Department 
EFFECTIVE: September 20, 1991 . 
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ARTICLE XVI: .PERnITS 

The QF hereby agrees to seek to obtain, at its sole expense, any and 
all governmental permits, certificates, or other authorization the OF is required 
to obtain as a prerequisite to engaging in the activities provided for in this 
Agreement. The Company hereby agrees, at the QF's expense, to seek to obtain 
any and all governmental permits, certificates, or other authorization the 
Company is required to obtain as a prerequisite to engaging in the activities 
provided for in this Agreement. 

ARTICLE XVI 1: IwDMNIFlcATIon 

The QF agrees to indemnify and save harmless the Company and its 
eWQlOYi?eS, officers, and directors against any and all liability, loss, damage, 
costs or expense which the Company, its employees, officers and directors may 
hereafter incur, suffer or be required to pay by reason of negligence on the part 
of the OF in performing its obligations pursuant to this Agreement or the OF'S 
failure t o  abide by the provisions of this Agreement. The Company agrees to 
indemnify and save harmless the QF and its employees, officers, and directors 
against any and all liability, loss, damage, cost or expense which the QF, its 
employees, officers, and directors may hereafter incur, suffer, or be required 
to pay by reason of  negltgence on the part of the Company in performing its 
obligations pursuant to this Agreement or the Company's failure to abide by the 
provisions of this Agreement. The QF agrees to include the Company as an 
additional insured in any liability insurance policy or policies the QF obtains 
to protect the QF't interests with respect to the QF's indemnity and hold 
harmless assurance to the Company contained in Article XVII. 

ISSUED BY: 5. F. Nixon, Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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ARTICLE XVIII: EXCLUSION OF INCIDENTAL. 
CONSEOUENTIAL. AND INDIRECT DAMAGES 

Neither Party shall be liable to the other for incidental, 
consequential or indirect damages, including, but not limited to, the cost o f  
replacement capacity and energy, whether arising in contract, tort, or otherwise. 

ARTICLE X I X :  XNsuRANcE 

The provisions of this Article does not apply to a QF whose Facility 
i s  not directly interconnected with the Company's system. 

19.1 In addition to other insurance carried by the QF in accordance 
with the Agreement, the QF shall deliver to the Company, at least fifteen (15) 
days prior to the commencement of any work on the Company's Interconnection 
Facilities, a certificate o f  insurance certifying the QF's coverage under a 
liability insurance policy issued by a reputable insurance company authorized 
to do business in the State o f  Florida naming the QF as d named insured and the 
Company as an additional named insured, which policy shall contain a broad form 
contractual endorsement specifically covering liabilities arising out of the 
interconnection with the Facility, or caused by the operation o f  the Facility 
or by the QF's failure to maintain the Facility in satisfactory and safe 
operating condition. 

19.2 The insurance policy providing such coverage shall provide 
public liability insurance, including property damage, in an amount not less than 
$1.000.000 for each occurrence which can be exceeded by the QF. The required 
insurance policy shall be endorsed with a provision requiring the insurance 
company to notify the Company at least thirty (30) days prior the effective date 
of any cancellation or material change in the policy. 

ISSUED BY: 5. F. Nixon, Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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19.3. The QF shall pay all premiums and other charges due 06 said 
insurance policy and shall keep said policy in force during the entire period 
of interconnection with the Company; 

ARTICLE XX: FORCE MAJEURE 

20.1 If either Party because of Force Hajeure Event is rendered 
wholly or partly unable to perform its obligations under this Agreement, other 
than the ob1 igation of that Party to make payments of money, that Party shall, 
except as otherwise provided in this Agreement, be excused from whatever 
performance is affected by the Force Hajeure Event to the extent so affected, 
provided that: 

20.1.1 The non-performing Party, as soon as possible after 
it becomes aware of its inability to perform. shall declare 
a Force Majeure Event and give the other Party written notice 
of the particulars of the occurrence(s), including without 
limitation. the nature, cause, and date and time of 
comaancement of the occurrence(s). the anticipated scope and 
duration of any delay, and any date(s) that may be affected 
thereby. 

20.1.2 The suspension of performance i s  of no greater scope 
and of no longer duration than is required by the Force Hajeure 
Event. 

20.1.3 Obligations of either Party which arose before the 
occurrence causing the suspension of performance are not 
excused as a result of the occurrence. 

20.1.4 The non-performing Party uses its best efforts to 
remedy its inability to perform with all reasonable dispatch: 

ISSUE0 BY: S. F. Nixon, Jr.. Director Rate Department 
EFFECTIVE: September 20. 1991 
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provided. however, that nothing contained herein shall require 
the settlement of any strike, walkout. lockout or other labor 
dispute on terms which, in the sole judgment o f  the affected 
Party, are contrary to its interests.. It is understood and 
agreed that the settlement of strikes, walkouts, lockouts or 
other labor disputes shall be entirely within the discretion 
of the affected Party. 

20.1.5 When the non-performing Party is able to resume 
performance of its obligations under this Agreement, that Party 
shall so notify the other Party in writing. 

20.2 Unless and until the QF temporarily redesignates the Comnitted 
Capacity pursuant to section 7.5 hereof, no capacity payment obligation pursuant 
to Article VI1 hereof shall accrue during any period of a declared Force Hajeure 
Event pursuant to section 20.1.1 through 20.1.5. During any such period, the 
Company will pay for such energy as may be received and accepted pursuant to 
section 9.1.1 hereof. 

20.3 If the QFtemporarilyor permanentlyredesignatesthe Comnitted 
Capacity pursuant to section 7.5 hereof, then capacity payment obligations shall 
thereafter resume at the applicable redesignated level and the Company will 
resume energy payments pursuant to section 9.1.2 hereof. 

ARTlCLE: ILITT AND A c c s  

21.1 Representatives of the Company shall at all reasonable times 
have access to the Facility and to property owned or controlled by the QF fo r  
the purpose of inspecting, testing, and obtaining other technical information 
deemed necessary by the Company in connection with this Agreement. Any 
inspections or testing by the Company shall not relieve the QF of its obligation 
to maintain the Facility. 

ISSUED BY: S. F. Nixon, Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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21.2 In no event shall any Company statement, representation, or 
lack thereof. either express or implied, relieve the QF of its exclusive 
responsibility for the Facility and its exclusive obligations, if applicable, 
with the Transmission Service Utility. Any Company inspection of property or 
equipment owed or controlled by the QF or the Transmission Service Utility, o r  
any Company review of or consent to the QF's or the Transmission Service 
Utility's plans, shall not be construed as endorsing the design, fitness or 
operation of the Facility or the Transmission Service Utility's equipment nor 
as a warranty or guarantee. 

21.3 The QF shall reactivate the Facility and shall arrange for the 
Transmission Service Utility's delivery of electric energy to the Point of 
Delivery at its own expense if either the Facility or the equipment of the 
Transmission Service Utility i s  rendered inoperable due to actions of the QF or 
its agents, or a Force Majeure Event. The Company shall reactivate the Company's 
Interconnection Facilities at its own expense if the same are rendered inoperable 
due to actions of the Company or its agents, or a Force Majeure Event. 

A#TIRE: WCESSORS AWD ASS16Nf 

Neither Party shall have the right to assign its obligations, 
benefits, and duties without the consent of the other Party, which shall not be 
unreasonably withheld or delayed. 

ARTICLE :IlxwuE5 

In executing this Agreement, the Company does not, nor should it be 
construed to, extend its credit or financial support for the benefit of any third 
parties lending money to or having other transactions with the QF or any assignee 
of this Agreement, nor does it create any third party beneficiary rights. 
Nothing contained in this Agreement shall be construed to create an association, 
trust, partnership, or joint venture between the Parties. No payment by the 

ISSUED BY: 5. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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Company to the QF for energy or capacity shall be construed as payment by t h e  

Company for  the acquisition of any ownership or property interest in the 
Facility. , . 

n V :  

The failure of either Party to insist in any one or more instances 
upon strict performance of any of the provisions of this Agreement o r  to t a k e  

advantage o f  any o f  its rights under this Agreement shall not be construed as 
a general waiver of any such provision or the relinquishment of any such right, 
but the same shall continue and remain in full force and effect, except with 
respect to the particular instance or instances. 

ARTICLE m: 

The terms and provisions contained in this Agreement constitute the 
entire agreement between the Parties and shall supersede all previous 
comnunications, representations, or agreements, either verbal or written, between 
the Parties with respect to the Facility and this Agreement. 

ARTICLE m: 

This Agreement may be executed in any number of counterparts, and 
each executed counterpart shall have the same force and effect as an original 
instrument. 

ARTICLE XmXl : -  

27.1 Any non-emergency or operational notice, request, consent, 
payment or other comnunicatlon made pursuant to this Agreement to be given by 
one Party to the other Party shall be in writing, either personally delivered 
or mailed to the representative of said other Party designated in this section, 

ISSUED BY: S. F. Nixon. Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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and shall be deemed to be given when received. Notices and other comnunications 
by the Company to the QF shall be addressed to: 

mn3zi-Kathleem L.P. 
4100 Srarns . valley 
suite lo01 
Dallas, M 75244 

mn3zi-Kathleem L.P. 
4100 Srarns . valley 
suite lo01 
Dallas, M 75244 

Notices to the Company shall be addressed to: 

Florida Power Corporation 
P. 0. Box 14042 
St. Petersburg. FL 33733 

27.2 Comnunications made for emergency or operational reasons may 
be made to the following persons and shall thereafter be confirmed promptly in 
writing . 

To The Company: 3 s t e  m Disoatcher on Duty 
Title: Syste m DisDatc her 
Telephone: j8131866-5888 
Telecopier: 18131384 - 7865 

Telephone: 14 ) 980-7159 
Telecopier: $14 ) 980-6815 

27.3 Either Party may change its representatives in sections 28.1 
or 28.2 by prior written notice to the other Party. 

ISSUED BY: S. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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27.4. The Parties' representatives designated above shall have full 
authority to act for their respective principals in all technical matters 
relating to the performance of this Agreement. However, they shall not have the 
authority to amend, modify, or waive any provision of this Agreement. 

ARTICLE u(v 111: SECTION HEADINGS FOR CONVENIENCE 

Article or section headings appearing in this Agreement are inserted 
for convenience only and shall not be construed as interpretations of text. 

ARTICLE XXI)(: GOVERNING LAW 

The interpretation and performance o f  this Agreement and each of its 
provisions shall be governed by the laws of the State of Florida. 

ISSUED BY: S. F. Nixon, Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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IN .WITNESS HIEREOF, the QF and the Company have caused this Agreement 
to be executed by their duly authorlred representatives on the day and year 
flrst above wrltten. 

The Qual i Tying F a d  1 i ty: 
alda-Mthl€sm L.P. 

The Company: 

ISSUED BY: S. F. Nlxon, Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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1.0 

APPENDIX A 

IMTERCOWWECTION XHEWLIWG COST RESPONSIBILITY 

Purwsp. 

This appendix provides the procedures for the scheduling o f  
construction for the Company's Interconnection Facilities as well as the cost 
responsibility of the QF for the payment of Interconnection Costs. This appendix 
applies to all QF's, whether or not their Facility will be directly 
interconnected with the Company's system. All requirements contained herein 
shall apply in addition to and not in lieu of the provisions of the Agreement. 

2.0 Develoment of 
merconnection S&Jules and Cost Estimates, 

2.1 No later than sixty (60) days after the Execution Date, the 
QF shall specify the datr It desires the Company's Interconnection Facilities 
to be availablr for  receipt o f  the electric energy and shall provide a 
preliminary written description of the Facility and, if applicable, the QF's 
anticipated arrangements with the Transmisston Service Utility, including without 
limitation, a one-line diagram, anticipated Facility site data and any additional 
facilities antlcipated to be needed by the Transmission Service Utility. Based 
upon the Infomation provided, the Company shall develop prel iminary written 
Interconnection Costs and schedul ing estimates for the. Company's Interconnection 
Facilities within sixty (60) days after the information Is provided. The 
schedule developed hereunder will indicate when the QF's final electrical plans 
must be submitted to the Company pursuant to section 2.2 hereof. 

ISSUE BY: S. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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2.2 The QF shall submit the Facility's final electrical plans and 
all revisions to the information previously submitted under section 2.1 hereof 
to the Company no later than the date specified under section 2.1 hereof, unless 
such date is modified in the Company's reasonable discretion. Based upon the 
information provided and within sixty (60) days a f t m  the information is 
provided, the Company shall update its written Interconnection Costs and schedule 
estimates, provide the estimated time period required for construction of the 
Company's Interconnection Facilities, and specify the date by which the Company 
must receive notice from the QF to initiate construction, which date shall, to 
the extent practical, be consistent with the QF'S schedule for delivery of energy 
into the Company's system. The final electrical plans shall include the 
following information, unless all or a portion of such information is waived by 
the Company in its discretion: 

a. 
b. 

C. 

d. 
e. 

f. 

9. 
h. 

Physical 1 ayout drawings I including dimensions ; 
All associated equipment specifications and characteristics 
including technical parameters, ratings, basic impulse levels, 
electrical main one-line diagrams, schematic diagrams, system 
protections, frequency, voltage, current and interconnection 
distance: 
Functional and logic diagrams, control and meter diagrams, 
conductor stzes and length, and any other relevant data which 
might be necessary to understand the Facility's proposed system 
and to be able to make a coordinated system; 
Power requirements i n  watts and vars; 
Expected radio-noise, harmonic generation and telephone 
interference factor; 
Synchronizing methods; and 
Facility operating/instruction manuals. 
If applicable, a detailed description of the facilities to be 
utilized by the Transmission Service Utility to deliver energy 
to the Point of Delivery. 

ISSUE BY: 5. F. Nixon. Jr. ,  Director Rate Department 
EFFECTIVE: September 20. 1991 
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2.3 Any subsequent change in the final electrical plans shall be 
submitted ta .the Company and it is understood and agreed that any such changes 
m y  affect the Company's schedules and Interconnection Costs as previously 
estimated. 

2.4 The QF shall pay the actual costs incurred by the Company to 
develop all estimates pursuant to section 2.1 and 2.2 hereof and to evaluate any 
changes proposed by the QF under section 2.3 hereof, as such costs are billed 
pursuant to Article X I 1  of the Agreement. At the Company's option, advance 
payment for these cost estimates may be required, in which event the Company will 
issue an adjusted bill reflectingbctual costs following completion of the cost 
estimates. 

2.5 The Parties agree that any cost or scheduling estimates 
provided by the Company hereunder shall be prepared in good faith but shall not 
be binding. The Company m y  modify such schedules as necessary to accomnodate 
contingencies that affect the Company's ability to initiate or complete the 
Company's Interconnection Facilities and actual costs will be used as the basis 
for all final charges hereunder. 

3.0 p-u-s for  btercpanection Costs. 

3.1 The Company shall have no obligation to initiate construction 
of the Company's Interconnection Facilities prior to a written notice from the 
QF agreeing to the Company's Interconnection design requirements and notifying 

. the Company to initiate Its activities to construct the Company's Interconnection 
Facilities; provided. m. that such notice shall be received not later than 
the date specified by the Company under section 2.2 hereof. The QF shall be 
liable for and agrees to pay all Interconnection Costs incurred by the Company 
on or after the specified date for initiation of construction. 

ISSUE BY: S. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20. 1991 
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3.2 The QF agrees to pay all of the Company’s actual 
Interconnection Costs as such costs are incurred and billed in accordance with 
Article X I 1  of the Agreement. Such amounts shall be billed pursuant to section 
3.2.1 i f  the QF elects the payment option permitted by FPSC Rule 25-17.087(4). 
Otherwise the QF shall be billed pursuant to secticn 3.2.2. 

3.2.1 

3.2.2 

Upon a showing o f  credit worthiness, the QF shall 
have the option of making monthly installment 
payments for Interconnection Costs over a period 
no longer than thirty six (36) months. The period 
selected is 36 months. Principal payments 
will be based on the estimated Interconnection 
Costs less the Interconnection Costs Offset, 
divided by the repayment period in months to 
determine the monthly principal payment. Payments 
will be invoiced in the first month following first 
incurrence of Interconnection Costs by the Company. 
Invoices to the QF will include principal payments 
plus interest on the unpaid balance, if any, 
calculated at a rate equal to the thirty (30) day 
highest grade coarnercial paper rate as published 
in the Ull Stre et Jou rnal on the first business 
day of each month. The final payment or payments 
will be adjusted to cause the sum of principal 
payments to equal the actual Interconnection Costs. 

When Interconnection Costs are incurred by the 
Company, such costs will be billed to the OF to 
the extent that they exceed the Interconnection 
Costs Offset. 

ISSUE BY: S. F. Nixon. Jr.. Director Rate Department 
EFFECTIVE: September 20. 1991 
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3 .3  If the QF notifies the Company in writing to interrupt or cease 
interconnectlon work at any time and for any reason, the QF shall nonetheless 
be obligated to pay the Company for all costs incurred in connection with the 
Company's Interconnection Facilities through the date of such notification and 
for all additional costs for which the Company i s  responsible pursuant to binding 
contracts with third parties. 

4.0 Panent Obliaations for Owration. Maintenance and Repair 
of the CaDanv 's Interconnection Facilities 

The QF also agrees to pay monthly through the Term of the Agreement 
for all costs associated with the operation, maintenance and repair of the 
Company's Interconnection Facilities, based on a percentage of the total 
Interconnection Costs net of the Interconnection Costs Offset, as set forth in 
Appendix C. 

ISSUE BY: 5. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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APPDmIX B 

PARALLEL OPERATIWG PROCEDURES 

1.0 Purpose 

This appendix provides general operating, testing, and inspection 
procedures intended to promote the safe parallel operation of the Facility with 
the Company's system. All requirements contained herein shall apply in addition 
to and not in lieu of the provisions of the Agreement. 

2.0 schematic Diaaram 

Exhibit B - I ,  attached hereto and made a part hereof, is a schematic 
diagram showing the major circuit components connecting the Facility and the 
Company's [gubstation] and showing the Point of Delivery and the Point of 
Metering and/or Point o f  Ownership, if different. All switch number designations 
initially left blank on Exhibit B-1  will be inserted by the Company on or before 
the .date on which the Facility first operates in parallel with the Company's 
system. 

3.0 ODeratina S t m  

3.1 The QF and the Company will independently provide for the safe 
operation o f  their respective facilities, including periods during which the 
other Party's facilities are unexpectedly energized or de-energized. 

3.2 The QF shall reduce, curtail. or interrupt electrical 
generation or take other appropriate action for so long as it is reasonably 
necessary, which in the judgment of the QF or the Company may be necessary to 

ISSUED BY: 5. F. Nixon, Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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operate and maintain a part of either Party's system, to address, if applicable, 
an emergency on either Party's system. 

3.3 As provided in the Agreement, the QF shall not operate the 
Facility's electric generation equipment in parallel with the Company's system 
without prior written consent of the Company. Such consent shall not be given 
until the QF has satisfied'all criteria under the Agreement and has: 

(1) submitted to and received consent from the Company of its as-built 
el ectrical speci fications; 

(ii) demonstrated to the Company's satisfaction that the Facility is in 
compliance with the insurance requirements o f  the Agreement; and 

(ill) demonstrated to the Company's satisfaction that the Facility is in 
compliance with all regulations, rules. orders, or decisions of any 
governmental or regulatory authority having jurisdiction over the 
Facility's generating equipment or the operation o f  such equipment. 

3.4 After any approved Facility modifications are completed, the 
QF shall not resume parallel operation with the Company's system until the QF 
has demonstrated that It I s  In compliance with all the requirements of section 
4.2 hereof. 

3.5 The QF shall be responsible for coordination and 
synchronization o f  the Facility's equipment with the Company's electrical system, 
and assumes all responsibility for damage that may occur from improper 
coordlnatlon or synchronlration of the generator wlth the utility's system. 

3.6 The Company shall have the right to open and lock, with a 
and isolate the 
To the extend 

Company padlock, manual disconnect swltch nunbers(s) 
Facility's generation system without prior notice to the QF. 

ISSUED BY: 5. F. Nixon. Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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practicable, however, prior notice shall be given. Any o f  the followins 
conditions shall be cause for disconnection: 

1. 

2. 

3. 

4. 

5. 

Company system emergencies and/or maintenance repair and 
construction requirements ; 
hazardous conditions existing on the Facility's 
generating or protective equipment as determined by the 
Company ; 
adverse effects of the Facility's generation to the 
Company's other electric consumers and/or system as 
determined by the Company; 
failure of the QF to maintain any required insurance; 
or 
failure of the QF to comply with any existing or future 
regulations, rules, orders or decisions of any 
governmental or regulatory authority having jurisdiction 
over the Facility's electric generating equipment or the 
operation of such equipment. 

3.7 The Facility's electric generation equipment shall not be 
operated in parallel with the Company's system when auxiliary power is being 
provided from a source other than the Facility's electric generation equipment. 

3.8 Neither Party shall operate switching devices owned by the 
other Party, except that the Company may open the manual disconnect switch(s) 
number(s) owned by the QF pursuant to section 3.6 hereof. 

3.9 Should one Party desire to change the operating position of 
a switching device owned by the other Party, the following procedures shall be 
followed: 

ISSUED BY: S. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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The 'Party requesting the switching change shall orally agree with 
an authorized representative of the other Party regarding which 
switch o r  switches are to be operated. the requested position o f  each 
switching device, and when each switch is to be operated. 

The Party performing the requested switching shall notify the 
requesting Party when the requested switching change has been 
completed. 

Neither Party shall rely solely on the other party's switching device 
to provide electrical isolation necessary for  personnel safety. Each 
Party will perform work on its side of the Point of Ownership as i f  

its facilities are energized or test for voltage and install grounds 
prior to begi nni ng work. 

Each Party shall be responsible for  returning its facilities to 
approved operating conditions, including removal o f  grounds, prior 
to the Company authorizing the restoration o f  parallel operation. 

The Company shall install one or more red tags similar to the red 
tag shown in Exhibit 8-2 attached hereto and made a part hereof, on 
all open switches. Only Capany personnel on the Company's switching 
and tagging list shall remove and/or close any switch bearing a 
Company red tag under any drcustances. 

3.10 Should any essential protective equipment fail or be removed 
from service for  maintenance or construction requirements, the Facility's 
electric generation equipment shall be disconnected from the Company's system. 
To accomplish this disconnection. the QF shall either (1) open the generator 
breaker number (s) : or ( t i )  open the manual disconnect switch number(s) 

ISSUED BY: 5. F. Nixon, Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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3.10.1 If the QF elects option (i), the breaker assembly sha?l 
be opened and drawn out by QF personnel. As promptly as 
practicable, Company personnel shall install a Company padlock 
and a red tag on the breaker enclosure door. 

3.10.2 If the QF elects option (ti), the switch shall be opened 
by QF personnel or by Company personnel and, as promptly as 
practicable. Company personnel will install a Company padlock 
and a red tag. 

Inswct ion and Testinq 

4.1 The inspection and testing of all electrical relays governing 
the operation o f  the generator's circuit breaker shall be performed in accordance 
with manufacturer's recoarmendations, but in no case less than once every 12 
months. This inspection and testing shall include, but not be limited to, the 
fol 1 owing: 

electrical checks on all relays and verification o f  settings 
electrically: 

(ii )  cleaning of all contacts; 

(iii) complete testing of tripping mechanisms for correct operating 
sequence and proper time intervals: and 

(iv) visual inspection o f  the general condition of the relays. 

ISSUED BY: 5. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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4.2 In the event that any essential relay or protective equipment 
is found to be inoperative or in need o f  repair, the QF shall notify the Company 
of the problem and cease parallel operation o f  the generator until repairs or 
replacements have been made. The QF shall be responsible for maintaining records 
of all inspections and repairs and shall make said records available to the 
Company upon request. 

4.3 The Company shall have the right to operate and test any of 
the Facility's protective equipment to assure accuracy and proper operation. 
This testing shall not relieve the QF of the responsibility to assure proper 
operation of  its equipment and to perform routine maintenance and testing. 

5.0 W t i  fi cati ~ I I  

5.1 Comnunications made for emergency or operational reasons may 
be made to the following persons and shall thereafter be confirmed promptly in 
writing: 

To The Company: 
Title: asten DisDatcher 

a- DirPatcher on Duty 
Telephone: J8131866 - 5888 
Telecopier: 18131384 - 7865 

To The OF: Name =sP- 

Title: -carter@ ' 

Tal ephone: (zl4)mR)- 1159 
le1 ecopi or: (21 40)96D- 681 5 

5.2 Each Party shall provide as much notification as practicable 
to the other Party regarding planned outages of equipment that may affect the 
other Party's operation. 

ISSUED BY: S. F. Nixon, Jr.. Director Rate Department 
EFFECTIVE: September 20. 1991 
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EXHIBIT E-1 

Exhibit E-1 will be unique for each Facility and must be complete prior to 
parallel operation with the Company. 

ISSUED BY: S. F. Nixon, Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
% I .  
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EXHIBIT 8-2 

A switch or switch point (i.e.. elbow, open jumpers. etc.) with a red tag 
attached is open and shall not be closed under any circumstances. After a switch 
has been red tagged, that switch cannot be closed until the red tag is removed. 
Red tags can only be removed when authorized by a specific written order. 

. 

. .  
I .  . i . . .  . , . _: . .  

. .  
r 

, I .. . 
. _ .  

ISSUED BY: S. F. Nixon, Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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su(m J 
P m t m  for Avoidd lW7 Cdut im Turbinc Lkit 

lW7 
lW8 

2002 

2007 
2ooa 
2009 
2010 
2011 
2017. 
201s 
201b 
201s 
2016 

(2) (3)  (0 

CAPACITY PATMEYT - S I K W W T H  

0.71 
0.7S 
0.79 
0.8 
0.87 
0.91 
0.96 
1.01 
1.06 
1.11 
1.17 
1 .a 
1.29 
1 .Y 
1.bS . .  
1 .so 
1 .sa 
1 .M 

5.08 
5.33 
5.60 
5.89 
6.19 
6.51 
6.W 
7.19 
736 
7.95 
83s  
0.m 
9.2s 
9.69 
10.19 
10.71 
11.2s 
11.8 
12.bS 
1S.07 

5.79 
6.00 
6.39 

~ .. 
6.72 
7.06 
7.b2 
7.80 
8.20 
8.62 
9.06 
9.52 
10.01 
10.52 
11.05 
11.62 
12.21 
12.8 
13.b9 
14.17 
lb.90 

P q c  1 of 5 

YOTE:Atuva -tm caIw1mt.d In mecordrre with fonulms set forth i n  FPSE Rut* 25-17.0832(5). 
P a m t  -11 be mdjutd by ultiplyfm f w t o r  for m-mk c . p c l t y  Factor drtermind i n  Schebte 8. 
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1994 
1995 
1996 
l W 7  
1998 
1999 
2000 
Zoo1 
2002 
2003 
2004 
200s 
2006 
2007 
2008 
2- 
2010 
2011 
2012 
2013 
2014 
2015 
2016 

SCHEDULE 3 
P m t m  for Awidd 1997 -ti= Turbim? Lhit 

( 5 )  ( 6 )  ( 7 )  

CAPACITY PAYMENT - S/KW*oyTt l  

(0) ( 9 )  

P q e  2 of 5 

(10) 

E A R L Y  PAYMENT OPTlOU 
STARTING 1/96 STARTING 1/95 STARTING 1/94 sa - OM W t o r r L  

0.63 
0.66 
0.69 

0 . n  
0.81 
0.85 
0 .89 
0.94 
0.98 
1 .os 
1.09 
1 .M 
1.20 
1.26 
1 .u 
1.39 
1.46 
1 .% 
1 A 2  
1.70 

o . n  

4.48 
4.71 
4.96 
5.20 
5.47 
5.71 
6.04 
6.35 
6 .U  
7.02 
7-33 
7.7L 
8.U 
8.56 
9 . w  
9.15 
9.91 

10.L5 
10.97 
11.55 
12.12 

5.11 
5.37 
5.65 
5.93 
6.2L 
6.55 
6.89 
7.21 
7.61 
8.00 
8.41 
8.83 
9.a  
9.76 

10.26 
10.78 
11.33 
11.w 
12.51 
13.15 
13.82 

0.56 3.96 
0.58 4.17 
0.61 4.39 
0.65 4.m 
0.611 L A4 
0.71 5.09 
0 . n  5.34 
0.79 5.62 
0.U 5.90 
0.87 6.21 
0.91 6.53 
0.W 6.86 
1.01 7.20 
1.06 7.57 
1.12 7.95 
1.17 8.37 
1.73 8.79 
1 .so 9.23 
1 .Y 9.71 
1 . a  10.21 
1.50 1o.n 
1 .58 11.27 

1.52 
4.75 
5.00 
5.25 
5.52 
5.M 
6.09 
6.L1 
6.n 
7.M 
7.44 
7 . u  
8.21 
8.63 
9.07 
9.Y 

10.02 
10.53 
11.07 
11.64 
12.25 
12.85 

0.L9 
0.52 
O.5L 
0.57 
0.60 
0.63 
0.66 
0.70 
0.7.3 
0.77 
0.81 
0.85 
0.90 
0.94 
0.w 
1.01 
1 .09 
1.15 
1.21 
1.27 
1.33 
1.40 
1.L7 

3.52 
3.69 
3.89 
4.08 
4.29 
4.51 
L.74 
4.98 
5.2L 
5.50 

6.06 
6.38 
6.71 
7.05 
7.41 
7.79 
8.19 
8.60 
9.04 
9.51 
9.w 

10.50 

5.n 

4.01 
1.21 
4.13 
4.65 
4.89 
5.11 
5.10 
5.611 
5.97 
6.27 
6.59 
6.93 
7.28 
7.65 
0.04 
8.45 

9 .Y  
9.81 

10.31 
10.84 
11.39 
11.97 

6.8.3 

NOTE: Abmm m a  caIcu1~r.d In secorbrrm with f o w l a s  set for th  
In FPSC Rulm 25-17.0832(5). Pa-t s h a l l  b. diustd bf 
u l t i p l y i n g  factor for P I - P d c  C a p c i t y  Factor d e t e r m i n d  in 
Sehdll. 7. 

ISIUED BY: L. F. lim Ar.. O i r a t o r  Rats D e p r m t  

EFFEOIV€ DATE: S e p t a r  20, 1991 823  



scmEolu5 
P-ts for A w i d d  1997 -tion lvrbinc Lhit 

(1) 

CDuTRACl 
JUL 

iwa 
1997 

l V W  
2000 
ZOO1 
2002 
2m 
2004 
2005 
2ow 
2007 
2mB 
2m9 
2010 
201 1 
2012 
200 
2014 
201s 
2016 

0.71 
0.25 

7.28 7.99 
7.28 8.05 

0.m 7.28 8.07 
0.83 7.28 8.11 
0.87 7.28 8.15 
0.91 7.28 8.19 
0.W 7.28 8.2b 
1.01 7.28 8.29 
1.06 7.28 8.M 
1.11 7.28 8.59 
1.17 7.28 8.b5 
1 .a 7.28 8.51 
1.29 7.28 8.57 
1 .% 7.28 8.6b 
1 .b3 7.28 8.71 
1.10 7.28 8.78 
1.58 7.28 8.U 
1.66 7.28 8.W 
1.7b 7.28 9.02 
1 .a, 7.28 9.11 

YOIE: U p-ts cs1~ulst .d  in wcordnce with f o r u l s a  s r t  forth 
in fPSC IuLe 25-17.OB3201. Pe-t shall b. djutd b 
. u l t l p l y l ~  factor for m-Pemk capcity Fsetor d.trminrd in 
Sch&L. 7. 

P.oL 5 of 5 
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CONTRACT 

1994 
1995 
1W6 
lW7 
1 W8 
1999 
2000 
2001 
2002 
2003 
zoos 
2005 
2006 
2007 
2008 
zoo9 
2010 
2011 
2012 
2013 
2014 
2015 
2016 

ZMrmLE 3 
P m t a  for A v o i d  1997 -ti- lu-binc Lhit Pave 4 O f  5 

(2 )  (3) (4) (5) ( 6 )  (7) ( 8 )  (V > (101 

CAPACITY PATMENT - S/KU/MuTW 

EARLT LEVELIZED PAYMENT OPllON . SIKWIMON'IW 
S T A R ~ l N E  1/96 * STARTING 1/95 S' IARTING t / 9 L  

or* U r a r l L  

0.4V 5.25 5.7c . 0.56 5.64 6.bO 0.52 5.25 5.77 
0.63 6.52 7.15 0.58 5.64 6.42 . 0 . Y  5.25 5.R 
0.66 6.52 7.18 
0.69 6.52 7.21 
0.n 6.52 7.25 

0.61 
0.65 
0.64 

0.77 6.52 7.29 0.71 
0.81 6.52 7.33 0 . n  
0.3s 6.52 7.37 0.m 
0.8V 6.52 7.11 , 0 .a  
0.94 6.52 7.46 0.87 
0.98 6.52 7.50 0.91 
1.03 6.52 7.55 0.96 
1 .09 6.52 7.61 1 .Ol  
1.14 6.52 7.66 1.06 
1.20 6.52 7.72 1.12 
1 .a 6.52 7.78 1.17 
1.33 6.52 7.M 1 .a 
1.39 6.52 7.91 1.50 
1.46 6.52 7.m 1.36 
1 .% 6.S2 8.06 1 4  
1.62 6.52 8.14 1.50 
1.m 6.52 8.22 1 .M 

5.64 
5.64 
5.64 

6.45 
6.b9 
6.52 

0.57 
0.60 
0.63 

5.25 
5.25 
5.25 

5.64 6.55 0.66 5.25 
5.64 6.59 o.m 5.25 
5.64 6.63 0.n 5.15 
5.64 6.67 0.n 5.25 
5 .ab 6.71 0.81 5.25 
5.36 6.75 0.85 5.25 
5.& 6.80 0.90 5.25 
5.64 6.85 0.94 5.25 
5 .64 6.90 0.W 5.25 
5 A b  6.96 1.oL 5.25 . .. ~. . 
5.64 7.01 1.09 5.2s 
5.64 7.07 1.15 5.25 
5.64 7.14 1.21 5.25 ~~ 

5.64 7.20 1.27 5.25 
5.64 7.27 1.33 5.25 
5.& 7.Y 1.40 5.25 
5.64 7.b2 1.C7 5.25 

NOTE: *bm p m t a  s a l c u l a t d  in accordurm uith f o r u l a s  set forth 
in fPSt Rule 25-17.0632(5). P a m e  ahall bn d j u r c d  by 
NttiptyfIW factor for O n - P d  E.pcity factor d.tenirrd in 
S c h d l e  7. 

IS- IT: s. F. M i m .  Jr., Dirsctor Iate m r r m  
PEC10574 

5.82 
5.85 
5.80 
5.91 
5.95 
5.98 
6.02 
6.W 
6.10 
6.15 
6.19 
6.24 
6.29 
6.34 
6.10 
6.46 
6.52 
6.58 
6.65 
6.R 



s m i a  m. IX 

O P I C I U L  t E I S P E  SHEET 0. 9.- 

ApPElolX c 
BATES 

SCHEDULE 3 
P m t s  for A v o l d d  lW7 Cdutim lurbim &it 

(1) 

CWTBACT 
JuL 
lW7 
19W 
19W 
2wo 

2m 
2 m  
2#Y 
2 m  
2 o u  
2007 
zoom 
2009 
2010 
2011 
2012 
201s 
2014 
2015 
2016 

2001 

(2) 

ENERGY 

LULL 
52.63 
55.82 

58.78 
56A2 
62.36 
66.46 
72.25 

83.76 
M.O1 
92.53 
97.2s 
102.20 
107.b2 
112.90 
118.65 

131.06 

53.70 

7v.m 

124.70 

inn 

(3) (4) 

PAYMENT - S/WH 

IESTllUTED) 
ou1 

1.03 53.66 
1.00 56.W 
1.13 5 b . G  
1.19 59.97 
1.25 57.67 
1.32 63.a 
1 .sa 67.84 

1.53 81 .zi 
1.61 85.39 

1.77 %.SO 
1 .M w.11 
1.96 101.16 
2.06 109.b8 
2.16 115.06 

- 

1.bS n.m 

1.69 8v.n 

2.27 120.92 
2.39 127.09 
2.51 133.57 
2.6b lb0.39 

Wlt: l n f o r r t l a  pmvldd .born i s  a s t i r t d .  Acfrul p . v t  shall b. 
dmtarmind In usordnsa  with lPSC Rule 25-17.0832(L). 

P . p e  5 of 5 



LPpErnIX c 
. U T E S  

P.pc 1 of 1 

G r e a t e r  than or E-l t o  
the C o r n i t t a d  O.P.C.F. 

F r m  50.0% to 
the C o r n i t t e d  O.P.C.F. 

CAPACITY PAYMENT 
bDJUSTMEYT 

W L T I P L Y I Y G  
FACTOR 

1.0 

O.P.C.F. 

-.-I 
r L C o l R i t t e d  O.P.C.F. 

NOTE: 0.P.c.f.  = m-Paat c . w l t y  F a c t o r  

pEC10576 



APPEImIX c 
UTES 

scI(EDuLE5 
qtiaul P e r f o m e  Mjumt P.ge 1 Of 1 

I f  a O u l i f y i n g  F a c i l i t y  elects the Perforrunce Adjustwant provision of A r t i c l e  I X  in the Stedard Offer 
contract. the f o t t w l n a  fornula shal l  b. ca lcu le td  each lm th  af ter  the Contract in-Service Date f o r  
a l l  hours in the m t h :  

IL I  

-4 = the P e r f o m e  M j u u n r  for hour 1. 

Mc = the hcv ly  memy d8llvrrd to  th. C w  b/ the aF cclrlng hour I. 

U - the OF'S C o l l t t d  E.p.cIty in W. 

CF = If the Was O r P r k  Capacity factor (XI  I s  5 O . a  or greeter. than CF -1s the lesser 
of (e) the mldd rnlt mlniu  (k-Peek m l t y  Factor ( X I  or (b)  the a l a s  &-Peek 
Cep.clty factor (XI; If the 91's m-Pmek W i t y  Factor 1s 1-1 t h M  50.0%. then CF 
-1. zero. 

EP1 - the merw p.lmt In t/KW for hour I e. d e t e r m l d  in the S t n d . r d  Offer Contract 

EPZ = the mew m t  In S/Mc for harr I as dntermlmd in the S t n d . r d  Offer Contract 

f o r  pmchuo of Is-Avellable Emw. 

for p m e h w  of Firm Capacity ud Emw. 

Not.: 

lhe Perto- Mjuant dull not .PPI* t o  m y  hour in uhieh the 
fol louina d l t l m  OCCY~:  

(e) the af*s.Emr#y P . r m  I s  dntermlmd on th. basla of the 
S t n d . r d  Offer Contract for plrchue of Is-Aveilable Enrw: 

(b) th. C w  -I p r f m  I t s  ob l i~ t im t o  r.ceive e l l  
merw uhlch * ' O f  h u  r6 evellable fo r  sale e t  the 
Polnt of Delivery: 

(e) the Lmw P-t u d8cermimd in the ttnd.rd Offer 
Contract for pmchese of Firm Capci ty  nd Emrw a x e d  
the Emm Pa-t u determind In th. S t n d . r d  Offer 
Cmtrect  for mrch.H of As-AveiI.bIe Emw. 



H E l m I K  c 
U T E S  

sen- 6 

Charpa t o  U l i f y i m  F u i l i t y  Page 1 of 1 

The Cunlifyinp F a c i l i t y  shal l  b. b i l l e d  monthly for the costs of m t e r  red inp.  b i l l i ng ,  and other 
appropriate a h i n i s t r a t i v e  costs. lhe charge shal l  bc sat cqul t o  the stated Custcmr Charge o f  
the Cong.ny'a applicabla rata schcdule fo r  service to the Owl i f y ing  Fac i l i t y  load as nm- 
a m r a t i n p  C u s t - r  of the Conpu*. 

Dcrat icn.  *. int-e. md temir C h a m :  

The U l l f y i w  F . c l l l ( r  shall b. billad m t h l y  for the costs associatd u i t h  the operation, 
Yint-e, and repair of th. intarcarmetion. Thna Incld. ( a )  the C o n p m ' s  inspectimr of the 
i n t a r c o m c t l a  and (b) r i n t a u m  of uty  tquipnt b.yond that wkich uould be r q u i r c d  to provide 
n o r 4  a l r t r i c  sarvlca t o  the O u l i f y l n g  F r i l i t y  i f  no u l e s  t o  the C a p . n y  m r e  imotved. 

The Owl i fy inp T . c i l i ( y  h a l l  py a a t h l y  charm cqul t o  0.50% o f  tho lntrrcomection Costs less 
the In tarc- t la  W t a  Offaet. This m t h l y  rata shall be adjusted periodically. 

IS- m?: S. F. Y i m ,  Jr-, Dimetor Rata D e p r b n t  

€FFECTIVE DATE: Sept-r 20, lW1 
e .  



SECTION NO. I X  

ORIGINAL REISSUE SHEET NO. 9.770 

Pmge 1 of 1 

The OF'S energy pymt r i l l  be Nlt ip1 i .d  by a Delivery Voltape Adjustment h o s e  value rill deprd upon 

(0 the deliwry voltage at the Polnt of D* I Iwry  and ( ( 1 )  the nthodoloOy aF?rovd by the f P S C  to  

b t e m i n e  the .djutmnt for st.nd.rd offer contracts prrruvlt to the rule in *ppnd(r E. 

lhe Coapuy'm a c t u l  hourly .vo(dd rr*rgy colts shall b. d1ut.d according to the d.llVrry VOltaQ* bv 

the folloulm u l t l p l l e n  mm ry b. flld frm t l r  to t l r  uith the FPSC: 

Owl l fv im Fmellltv Del iwn volt- 

6V Kv or greater 

600 volts or Immr 
4 Kv, 12 Kv, 2s Kv 

ISSLED IY: S. 1. Wira, Jr., Dlrector Rate O q r t m t  

EFFECTIVE: S e p t m r  20, 1991 

Adiustnmt Factor 

1 .O% 
1 .ob? 
i .om 

831 



SECTI, J. IX 
ORIGINAL REISSUE SHEET NO. 9.800 

APPENDIX D 

TRAHSRISSION SERVICE STMIIAROS 

1.0 PurDote. 

This appendix provides minimum standards required by the Company in 
the Transmission Service Agreement and applies to QF's whose Facility is not 
directly interconnected with the Company and who are selling firm capacity and 
energy to the Company. 

2.0 Standards for QF's Sel lina Finn Caoacitv and EnerQy. 

2.1 The QF shall ensure that, throughout the Term of  the Agreement, 
the Transmission Service Utility or its lawful successors but no other party 
shall deliver the Comitted Capacity and electric energy to the Company on behalf 
of the QF. 

2.2 A proposed Transmission Service Agreement and any amendments 
thereto shall be submitted to the Company for its review and consent no less than 
sixty (60) days before said Transmission Service Agreement or amendment is 
proposed to be tendered for filing with the FERC. Such consent shall not be 
unreasonably withheld. No review, reconmendations or consent by the Company 
shall be deemed an approval of any safety or other arrangements between the QF 
and the Transmission Service Utility nor shall it relieve the QF and the 
Transmission Service Utiltty o f  their responsibility with respect to the adequate 
engineering. design, construction and operation of any facilities other than the 
Company's Interconnection Facilities and for any injury to property or persons 
associated with any failure to perform in a proper and safe manner for any 
reason. Nothing contained herein shall prevent the Company from exercising any 
rights that it otherwise would have to participate as a full party before the 

ISSUE BY: S. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 



SECTIC d. IX 
ORIGINAL REISSUE SHEET NO. 9.801 

FERC when the Transmission Service Agreement or amendments thereto is tendered 
for filing. 

2.3 To ensure the continuous availability to the Company of the 
Comnitted Capacity during the Term of the Agreement, the Transmission Service 
Agreement shall contain provisions satisfying the following minimum criteria: 

(i) the Transmission Service Utility's transmission comnitment 
shall be for the full amount of the Comnitted Capacity plus 
any losses assessed by the Transmission Service Utility from 
the Point o f  Metering to the Point of Delivery; 

(ii) the duration of the Transmission Service Utility's transmission 
comaitment shall be for a term at least as long as the Term 
of the Agreement with termination provisions that are 
acceptable to the Conpany: 

(iii) the Transmission Service Utility's transmission comnitment 
shall not be interruptible or curtailable to a greater extent 
than the Transmission Service Utility's transmission service 
to its own firm requirements customers; 

(iv) The QF and the Transmission Sewice Utility shall not be 
permitted to amend the Transmission Service Agreement in a 
manner that adversely affects the Company's rights without the 
Company's prior written consents 

(v) the Company shall be provided with prompt notification of any 
default under the Transmission Service Agreement: 

(vi) the QF and/or the Transmission Service Utility shall expressly 
indemnify and hold the Company harmless for any and all 
liability or cost responsibility in connection with the 

ISSUE BY: S. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 

PEC10581 832 



. 
SECTIOh . J .  I X  
ORIGINAL REISSUE SHEET NO. 9.802 

Transmission Service Agreement and the activities undertaken 
thereunder, Including, without limitation, any facility costs, 
service charges, or third party impact claims: 

(vii) the Company shall be entitled to reasonable access at all times 
to property and equipment owned or controlled by either the 
QF or the Transmission Service Util ity and at reasonable times 
to records and schedules maintained by either the QF or the 
Transmission Service Utility, in order to carry out the 
purposes of the Agreement In a safe, reliable and economical 
manner; 

(viii) unless otherwise agreed by the Company, the Point o f  
Delivery into the Company's system shall be defined as 
all points of interconnection at transmission voltages 
between the Company and the Transmission Service Util ity 
pursuant to any tariffs or interchange agreements on 
file with the FERC and in effect from time to time: 

(ix) the electric energy made available from the Facility for 
transmission to the Company shall be telemetered to the Company 
and shall be reduced for all losses assessed by the 
Transmission Service Agreement from the Point of Metering to 
the Point of Delivery: the electric energy as so adjusted shall 
be consldered the electric energy delivered to the Company for 
billing purposes and shall be considered as if within the 
Company's Control Area, provided that the Transmission Service 
Utility can deliver and the Company accept the electric energy 
as so adjusted; 

(x) As an alternative to section 2.3(ix) hereof, electric energy 
from the Facility shall be scheduled for delivery to the Point 
of Delivery by the Transmission Service Utility and such 

ISSUE BY: S. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20. 1991 



SECTIC J. IX 
ORIGINAL REISSUE SHEET NO. 9.803 

electric energy as is scheduled shall be considered as electric 
energy del ivered to the Company f o r  bill ing purposes. 

(xi) The Transmission Service Utility and the Company shall 
coordlnate with one another concerning any inability to deliver 
or receive the electric energy as adjusted pursuant to section 
8.3 (ix) hereof. Whenever the Transmission Service Uti1 ity 
is unable to deliver or the Company does not accept such 
energy, such energy shall no longer be considered within the 
Company's Control Area if energy is delivered pursuant to 
sectlon 2.3(ix) hereof; and 

(xll) a contact person for the Transmisston Service Utility shall 
be deslgnated for day-to-day colawnlcations between the 
Transmission Servlce Utlllty and the Parties. 

ISSUE BY: S. F. Nlxon, Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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25-17 .OS0 
25-17.081 
25-17.082 
25-17.0825 
25-17.003 
25-17.00Sl 
25-17 -0031 
25-17 .OB33 
25-17 -0834 
25-17.0835 
25-17 -084 
25-17 .085 
25-17.006 
25-17 -007 

25-17.0882 
25-17 .0883 
25-17.08) 
25-11 -090 
25-17 .OS1 

25-17 . o m  

PART I11 

25-17.000 Dofin i t ion8  and Qualifying Criteria. 
(1) ?or t h e  purpose of the80 r u l e s  t h e  Coomis8ion adopts th. I o d r r a l  Energy 

n q u l a t o r y  Cotmission trulos 292.101 through 292.207, e f fec t ivo  March 20, 1980. 
rrgarding dof i n i t i o n r  and cri toria tha t  a .null powr produeor or cor~enorator  must 
mot t o  achievo  t h e  s ta tus  of a qua l i fy ing  f a c i l i t y .  -11 Feuor producers and 
cogonerators  which f a i l  t o  moot the  n R C  critoria f o r  ach iwing  qua l i fy ing  f a c i l i t y  
s t a t u s  b u t  otherwise met tho objectives of e c o n o ~ i c a l l y  r e d u c i n g  F lor idd ' s  
depondence on oil  and t ho  oconooic doforral of u t i l i t y  ponr plant oxponditures mdy 
p o t i t i o n  tho  Conmission t o  bo 9rant.d q u a l i f y i n g  f a c i l i t y  s t a t u s  for tho purpose 
of rocoiving onorgy urd capac i ty  p y m m t s  pursuant  to thoso rules. 

(2) In gonora l ,  undor tho ?ERC r . g u h t i o n a ,  A -11 guwr producer is  a 
qua l i fy ing  f a c i l i t y  i f :  

(a) t h e  una11 powor produeor doem n o t  oxcerd 80 m; and 
(b) tho primary (at  10a.t 50%) enorgy source Of t h e  small power prcducor is 

biomass, w a s t e ,  or anothor ronouablo resourcot  and 
(e) thm -11 pcwr production f a c i l i t y  is not ounod by a person primarily 

engaged i n  t h e  gonorat ion or sa10 of 01octricit~. T h i s  c r i t o r i o n  is m o t  if less 
than 50% of t h o  oqui ty  i n t o r o s t  i n  tho  f a C i 1 l t y  OuMd by a u t i l i t y ,  u t i l i t y  
holding comp.ny, or a subs id ia ry  of thom. 

( 3 )  I n  gene ra l ,  undor t h e  ?ZRC r .gu la t ion0 .  8 coponorator i s  a qual i fying 

(a) t h e  u s e f u l  t h o m a l  enorqy Output Of a tOpPinp CYclO copenoration f a c i l i t y  

(b) tho u e r f u l  pcwr output p lus  half  of t h e  U u f u l  thermal enerqy output of 
topping cyclo coponeration f a c i l i t y  b u i l t  after march 13, 1980. with any energy 

input  of n a t u r a l  9.8 or o i l  i s  groator than  42.5% OT 45% i f  tho umoful thermal 
.onorgy o u t p u t  is loas than  15b of the t e a l  *nOrW O U t p r t  Of tho f a c i l i t y ;  ana 

tho  u s e f u l  pwr  output  of a bot tming  y e l o  wqenorat ion f a c i l l t y  b u i l t  
a f t o r  narch 13, 1980, w i t h  any enorgy i n p u t  a* *UpPlaWntary f i r i n g  of na tu ra l  gas 
01 o i l  i e  no t  10.8 than  45% of t h e  n a t u r a l  pas or oil input on M annual basis ;  and 

f a c i l i t y  if: 

not loas t h a n  5% of t h e  f a c i l i t y ' s  t o t a l  onergy output p.r year;  And 

( c )  
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( d )  t h e  cogeneration f a c i l i t y  i s  not owned by a porson primarily enqagod i n  
the  generation or s a l e  of e l e c t r i c i t y .  T h i s  c r i te r ion  is met if l e s s  t h i n  50\ of 
tho oquity i n t e r e s t  in tho f a c i l i t y  is owned by A u t i l i t y ,  u t i l i t y  holding c-npany, 
or a subsidiary of than .  
S p o d f i c  Authority: 366.OSf9),  3S0.127(2), ?.s. 
L a w  1mpluont.d: 366.0S(9), ?.S. 
1j.htory: Now S/13/81, w a d o d  9/4/83, forrorly 25-17.80. 

25-17.081 Roeorrod. 

2s-17.082 Tho Ut i l i t y ' s  obligation to mrchaeo; ~ ~ s t o ~ r ' m  soloctiom of 
Bi l l ing  Nothod. 

(1) Upon camplianco by tho qualifying f a c i l i t y  w i t h  Rulo 25-17.087, oach 
u t i l i t y  s h a l l  p r c h a s o  o loc t r i c i ty  producod .ad sold by qualifying f a c i l i t i m  a t  
ra tos  which  havo boon agr0.d upon by tho u t i l i t y  and qualifying f a c i l i t y  or a t  tho 
u t i l i t y ' s  published tariff .  Each u t i l i t y  shall f i le  a t a r i f f  or t a r i f f s  and a 
standard o f f o r  contract  or contracts for  tho plrchasm of onorqy and capacity from 
qualifying f a c i l i t i o s  which rof1,octs tho provisions sot for th  in thoso rulos. 

Unlosr tho Commission dwtorminos that altomati*. motoring roquirawnts 
eauso no advormo offoct  on t ho  cost or n l i a b i l i t y  of oloe t r ie  sorvico to t h s  
u t i l i t y ' s  9 0 n O r A l  body of Customers, ooch tar i f f  and 8tandard o f fo r  contract s h a l l  
specify tho following motoring roquiroaonts for b i l l i n g  purposes: 

(a) Hourly rocording -tors s h a l l  bo roquirod for  wa l i fy ing  f a c i l i t i o s  w i t h  
an ins ta l lod  capacity of 100 kilowatts or mom. 

(b )  ?or qualifying f ae i1 i t i o s  w i t h  an Inmta11.d c a p c i t y  of loss t h a n  100 
kilovat ts ,  A t  tho option of tho qualifying f a c i l i t y ,  oithor hourly rocording 
metors, d u a l  kilowatt-hour rogistor tiao-of-day amtars, or standard kilwatt-hour 
motors shall bo insta1l.d. Unloss apocial eircumstancos warrant, motors shall bo 
road a t  monthly intorvals  on tho approximato corresponding day of oach motor 
roading poriod. 

(3)(a) A qualifying f a c i l i t y ,  upon ontoring in to  a contract for t h e  ralo of 
f i r m  capacity and onorqy or pr ior  to  dolivory of as-available onorgy to a u t i l i t y ,  
oha l l  o loct  t o  mako oithor  simultanmus purchasos from tho intorconnoccing u t i l i t y  
and salos t o  tho purchasing u t i l i t y  or not s.1.s t o  tho purchasing u t i l i t y .  One. 
mad., tho S O l O C t i O n  Of A b i l l i ng  uthodology M Y  Only k ChAng.dr 

1. uhon a qualifying f a c i l i t y  sol l ing as-availablo on or^ ontors into 
a nogotiatod Contract o r  standard o f to r  contract for tho sa10 of 
f i r m  capacity and onorqy; or 

2. uhon a firm capacity and onorgy contract oxpiros or is l a w f u l l y  
t0rminAt.d by oithor  tho qualifying f a c i l i t y  or tho purchasing 
u t i l i t y ;  or 

3. whon tho qualifying f a c i l i t y  is sol l ing a8-availablo.enorgy and has 
not char.9.d b i l l i n g  mthods within tho last tbmlvo months; and 

4. when tho oloction t o  chango b i l l ing  mothode w i l l  not contravono t h e  
provi8ions of Rulo 25-17.0832 or any contract botwon tho qualifying 

rim capacity urd enorqy contracts in offoct pr ior  to  tho offoctivo dato of thia 
N ~ O  s h a l l  twain unchangd. 

If a qualifying f a c i l i t y  olocts t o  ehang. b i l l i ng  wthods in accordance 
w i t h  t h i s  rulo, such ehang. sha l l  k subject t o  th. f O l l ~ L n g  provisions: 

1. upon a t  loa.+ t h i r t y  days advmco writton notic08 
2. upon tho ins ta l la t ion  by th. u t i l i t y  of any additional motoring 

oquipment roa8onably roquirod t o  of fee t  tho chango in bi l l ing  and 
upon paywnt by tho qualifying f a c i l i t y  for  such motoring .quipacnt 
.ad its installation8 and 

( 2 )  

t a e i l i t y  and t h a  u t i l i t y .  

(b) 

PEC10585 
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3. upon complotion and approval by tho utility of any altorationm to 
tho intorconrmction reasonably rsquarod to effoct tho change in 
billing urd upon p a p n t  by tho qualifying facility for much 
altorationo. 

f C )  Should Wallfyinp facility oloct to M k s  sLultan.ous purchase. and 
salom, pureharos Of oloctric sorvico by tho qualifying facility frca t h e  
intOrCOMOCting utility shall bo blllod at tho rotail rat0 schdulo undor which the 
qualifying facility load M u 1 6  rocoivo sorvico am a non-9enoratinq cumtomor of t h e  
utility; salos of OlOCttiCLty dolivorod by tho qualifying facility to tho 
purchasing utility ah811 bo purehasod at tbo utility's avoidod onorgy and capacity 
rat.., uhon epplicablo, in accordanco with Rulos 25-17.0825 and 25-17.0832. 

Should a qualLfyhg facility Oloct a not billinq ururqamt, tho hourly 
not onorgy .ab capacity sales dolLvord to tho purchasing utility shall bo 
purehamod at tho utility'# ovoidod onorgy and capacity ratom, uhoro applicable, in 
aecordanco with Ru1.s 25-17.0825 and 25-17.00328 purchamos fratho intoreonnsctu~g 
utility aha11 k bil1.d pursuant to tho utility's applicAb10 standby sorrico or 
auppl.llwnta1 secvico rat. ochodulom. 

Paponto for O M t p y  .nd capacity mold by a qualifybq facility shall 
bo rondored lonthly by tho purchasinq utility and as prospcly as possible, norrully 

kilovaet-hours mold by tho qualifying facility, tho spplicAb10 avoidod onorgy rate 
at uhich payllwntm wro mado, and tho rat. and mount of tho applicable capacity 
pymont shall accompany tho paywnt by tho utility to tho qualifying Cacrlity. 

vh.ro #imult.n~~~O purchssr and salos at. .ado by a qualifying facility, 
aroid& O M t g y  and Cap.CLty 0.pntS tO tho qualifying facility N y ,  at the operon 
of tho qualifyhg faCLlity, bo shorn as a crodit to the qualifying facility's bill; 
tho kilowatt-hours producod by tho qualifyinq facility, tho avoidod onorqy rats at 
uhieh pynntm wro d o ,  and tho rat0 urd amount of tho capeity p y w n t  ahall 
accompany tho bill to tho qualifying facility. A e d i t  shall not oxcnd the 
amount of tho qualifying facility'o bill f r m  tho utility and tho U C O S ~ ,  if any, 
shall bo paid dirsctly to tho qualifyiag facility in accordanco with this rule. 

(5) A utility may roquin s soeurity doposit froll oach intoreonnocted 
qualifying facility in aeeordanco with Rulo 25-6.097 for tho qualifying facility'. 
purchar of powr Crop tho utility. Each utility's tariff shall conrain SpOCifbC 
critoria for dstoraining tho applicability urd mount of a doposit fran an 
intorconno~ted qualifylag facility consistont uLth projmod not cash f lw on a 
monthly basis. 

(6) h c h  utility ohall koop soparato accounts for oa1.s to qualifying 
faeilitios and purchars frcs qualifyinq facilities. 
spe i t i c  authority: 366.0S1, aso.ia7(2), p.1. 

mimtory: .r 5113IOl. Anadd 914103. fornrly 2s-17.82, uondod 10 /25 f90 .  

(d )  

(4)(A) 

by tho tuontioth businoro day follwinq tho day tho -tor io road. The 

(b) 

Impl-tdt 3CCeOSlr 1.8. 

2S-11.002S A.-Ardl.blr hsrg). 
(1) Am-availablo onorqy is onorgy produced urd sold by a qualifying facility 

on an hour-by-hour basis for which contractual comaitments a0 to tho quantity, 
tinu, or roliability of dolivoy aro not roqdrd. tach utility shall purchase 
as-aTai1ablO onorgy fros any qualifying facility. As-availablo onorqy shall be 
sold by a qualifyiog facility and purChASod by a utility purWant to tho tom# and 
conditions of a pb1ish.d tariff or a mopratoly nqotiated contract. 

As-availabls onorqy .old by a qualifying facility shall bo purehasod by the 
utility at a rats, in conts p r  kilovatt-hour, not to e x c n d  tho utility'm avoided 
onorqy eomt. Bocauso of tho lack of assurancom as to tho quMtity, t h ,  or 
roliability of delivoy of a.-availablo onorgy, no capacity p y w n t s  shall bo made 
to a qualifying facility for tho dollvory of as-availablo onorgl. 

(a) tariff Ratear Lack utility shall publish s tariff for tho purchase of 
as-avail~ble onorgy f r a  qualifying faeilitios. tach utility's published tariff 
shall stat. that th. rat0 of p a p t  for as-avallablo O M r W  i s  tho utility's 
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avoided energy C0.t a* dofi'nod i n  mubmection ( 2 )  of t h i s  r u b ,  less t h e  addi t iona l  
costs d i r o c t l y  a t t r i b u t a b l o  t o  t h e  prrchaso of such onsrgy from a q u a l i f y i n g  
f a c i l i t y .  Tho add i t iona l  costs d i r o c t l y  associated w i t h  t h o  purchaso of 
as-ava i lab le  onorgy from qualifying faei l i t ios  sha l l  k s p c i f i c a l l y  i d o n t i f i o d  i n  
t h o  u t i l i t y ' s  t a r i f f .  

(b) Contract  R~tesr U c h  u t i l i t y  u y  e n t o r  i n t o  a separately nogotlatod 
con t r ac t  for t h o  purchaeo Of am-available onorgy froll a qua l i fy ing  f a c i l i t y .  ~ 1 1  
contracts for t h o  purehaso of as-available onorgy k t u o e n  A qua l i fy inq  f a c i l i t y  and 
J u t i l i t y  s h a l l  bo filod w i t h  t ho  Cannission within 10 working days of their 
s igning.  Thou qua l i fy inq  facil i t ios wiehinq t o  nogotiat. s c o n t r a c t  for t h o  s a l e  
of f i z m  capacity and o ~ r g y  w i t h  tormm d i f f o r o n t  frm t h o u  in a u t i l i t y ' .  standard 
o f f e r  con t r ac t  u y  do ao purrnuant t o  Rulo 25-17.0832(2). Whero p~rtios cannot 
agroo on tho toma and condi t ions  of f nrgotiatod contract, oithor pa r ty  may apply 
t o  tho Colaission for relid pursuant  t o  Rule 25-17.0834. 

A v o i d o d  onorqy COB+. associated with U - ~ V a i h b h  omrgy aro definod 
as t ho  u t i l i t y ' .  a c t u a l  aV0id.d O n o r q y  C o s t  bofOre t h e  sa10 of intmrchange onergy. 
Avoidod onorqy costs a*mOdat.d w i t h  as-aV.ilab10 OMIW *hall bo a l l  cost0 tho 
u t i l i t y  avoidod duo t o  t h e  purehaso of as-ava i lab le  onorqy, inc luding  t h o  u t i l i t y * r  
incr-ntal tuo l ,  i d e n t i f i a b h  Varirblo oprat iag and matntonanco oxponso, and 
i d o n t i f i a b l 0  varlablo u t l l l t y  powr purchasoe. Demonstrable u t i l i t y  administrativs 
costm roquirod t o  calculate avoid& enorgy costs may k deduetod fros avoidod 
onorgy payments. Avoided l im 10ssOs reflecting tho Voltage a t  which gonoration 
by tho  qua l i fy inq  f a c i l i t y  i o  t0Celv.d by t h e  u t i l i t y  s h a l l  ala0 bo includod i n  t h e  
dotermination of a w i d o d  eMrgy Coots. Each u t i l i t y  s h a l l  C a l ~ l a t o  its avoidod 
onorgy cost assoeiat8d with Is-availabl.  onorgy do te rmin i s t i ca l ly ,  on an 
hour-by-hour basis, a f t o r  account ing.for  interchange malo. which havo takan place, 
using tho u t i l i t y ' s  a c t u a l  awoidod eMrqy coat for tho hour, a# af foc tod  by t h e  
output of t h o  q u a l i f y i n g  f a c i l l t i o s  c0nn.ct.d t o  t h o  u t i l i t y ' s  e y m t r .  A u p a w a t t  
block size a t  least .qual to  t h o  most rocont a v a i l l b l 0  estimate of tho combined 
averago hourly genera t ion  of a l l  qua l i fy ing  facilities u k i n g  onorgy s a l o s  based 
on tho u t i l i t y ' s  as -ava i lab lo  energy rato t o  tho u t i l i t y  s h a l l  bo usod t o  ca l cu la t e  
t h e  u t i l i t y ' s  hourly avoidod onorgy costs associated with as-available enorgy. For 
t h e  purposo o f t h i s  subsection, in te rchang.  salom are inter-utility salos which are 
provided a t  tho opt ion  of tho u l l i n 9  u t i l i t y  oxclusivo of COntr.1 pool dispatch 
transaction.. 

(b) Each u t i l i t y ' .  t a r i f f  s h a l l  includa a doscr ip t ion  of t h o  wthodology t o  
b. used i n  t h o  c a l c u l a t i o n  of avoidod onorqy coot L p l o w n t i n g  eubsoetion ( 2 )  of 
t h i s  Rulo. Each u t i l i t y ' s  L p l o m t a t i o n  wthodology aha11 s p . e i f y  t h o  mothod by 
which t h o  u t i l i t y ' s  incromontal f u o l  and operating and u i n t o n a n c o  costs and l i n e  
lossos uo doteminod.  

( 3 ) ( A )  ?or qua l i fy ing  faeil i t ios with hourly roeording motors, monthly  
payments for as-available enorgy shal l  bo mad. and shall b. c a l ~ l a t o d  basod on t h e  
product of: (1) t h o  u t i l i t y ' s  a c t u a l a t o i d o d  enorgy rat0 for oach hour during t h s  
months and ( 2 )  t h o  quan t i ty  of enorqy s o l d  by tho qual i fy ing  f a c i l i t y  during tha t  
hour. 

mt.rs, monthly p a y w n t s  for as-available onorgy s h a l l  bo ea lcu la tod  baaod on t h e  
avoraqo of tho u t i l i t y ' s  a c t u a l  hourly avoidod onorgy rato for t ho  o n - p a k  and 
off-peak priods during tho month. 

(e) ?or qua l i fy ing  facil i t ios w i t h  otandard k i lwa t t -hour  m0t.r.. r o n t h l y  
pymts for as-availablm onorgy sha l l  b. C a l N h t o d  hsod On th. W O t a g O  of tho 
u t i l i t y ' s  a c t u a l  hourly awidod  energy rat. for tho off-peak priods during tho 
montb. 

Each u t i l i t y  s h a l l  f i l o  w i t h  the Connission by t h o  t-ntioth businoss day 
of tho f o l l w i n g  month, a monthly nport  of t h o l r  ac tua l  hourly avoidod onergy 
costs, t ho  avorag0 Of t h o i r  a c t u a l  hourly avoidod O M r g y  costs for tho On-pAk and 

(2)(a) 

(b) For qua l i fy ing  faciliti.. wi th  dua l  LilwAtt-hour r0ght.r tLnw-Of-day 

(4) 
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o f f - p a k  per iods dur ing  t h e  month, And t h e  Averago of t h e i r  a c t u a l  hourly avordcd 
onorgy costs for t h o  month with tho Cotmission. A copy s h a l l  be f u r n i s h e d  eo any 
ind iv idua l  who rcqU0.t. such infor ru t ion .  

( 5 )  Upon roquost by a qual i fy ing  f a c i l i t y  or any in to ros tod  porson, OACh 
u t i l i t y  s h a l l  provide w i t h i n  30 daw its Mst cur rone  p ro joe t ions  of  its gonoration 

f o r o c a s t s  t o  ost imato fu turo  A * - A V A i h b h  onorgy pricom AS -11 A. any othor  
information rOA*OnAbly r0qUir.d by t h e  q u a l i f y i n g  fACil i ty  t o  p ro jec t  f u t u r e  
aV0Ld.d COSt P t i C O S  including, b u t  not l i m i t 4  to, A 24  hour AdVAnCO f O r O C A S t  Of 
hour-by-hour A r 0 i d . d  OnOrpY costs. Tho u t i l i t y  m y  ChAtpO an appropr ia to  fa, not 
to  O x c d  th. a c t u a l  Coat Of p r o d U C t i O l l  And C o p y i n g ,  for prorid- such 
information. 

( 6 )  U t i l i t y  P W n t *  for A S - A V A i l A b h  onor9y t O  ++AlifyiIlg fAci l i t lOr  
pursuant to  tho u t i l i t y ' s  t a r i f f  shall k r.covor.blo by tho u t i l i t y  throuph t h e  
Cocrisslon's poriobic rov1.v of tu01 md prrchAs.d power. U t i l i t y  paymnts  for 

n q 0 t i a t . d  con t r ac t  s h a l l  bo ~ ~ r . b l O  by tho u t i l i t y  throu9h tho b r i s s i o n ' s  
poriodic r o v i w  of f u o l  and pUchAS.d powor costs Lf tho pAyp.nts arm not 
reasonably pro jsc tod  to  r s s u l t  tS highor cost oloctric wrvico to  tho u t i l i t y ' s  
9 O M t A i  body of ra topayors  or adr . rsoly affoet t h o  ~ O ~ U A C Y  or r s l i a b i l i t y  of 
010etric sorvico t o  a11 customers. 
spmcific Authority: 366.0S1, 350.1Z7(2), l.8. L.,, xlp1-t.d: 366.0~1, r.1. 
8i~t0-1 NW 9/4/13. fomerly as-17.82, uoodod 10/25/90. 

mix, fU.1 PrLC. by typo Of fU.1, And A t  10A.t  A fiV0 y0.r p ro joc t ion  Of f u e l  

A s - a V A i h b h  O M S W  Md. t O  quAlifyin9 fACil i t i0 .  p l r * U A n t  A SOprrAtOly 

2s-17 .OS31 Contracts.  
sp.eific ~ u t h o r i t y :  366.0S(9), sso.iat(z), 1.1. 

.isto-: NW S/13/81, u0ndd.d 9/4/03. fomrlf .  IS-17.031. Ropoa1.d 10/25/90. 
&W h p h M ~ t O d 1  3b6.05(9),  r.1. 

25-17.0132 
(1) 

l i r m  Capacity a d  Enorqy con t rac t s .  
Pirm c a p ~ c i t y  And onorqy aro capac i ty  and onorgy producod and s o l d  by A 

qua l i fy ing  fACi1iCy And p r r C h A u d  by a u t i l i t y  pursuant  t o  A n09Otiat.d contract  
or a OtAndArd offor contract subjoct t o  c o r t a i n  con t r ac tua l  provis ions  AS t o  tho  
quant i ty .  tlar and r o l i ~ b i l i t y  of dolivory.  

Wlthin on. working day of t h o  oxoeution of A noqotiatod contract or tho 
rocoip t  of a si9n.d standard offor cont rac t ,  t h o  u t i l i t y  s h a l l  n o t i f y  t h e  Diroctor 
of t ho  Division of Eloctric And Cas and provido t h o  mount  of -itt.d capaci ty  
and t h o  aV0id.d u n i t ,  

Within 10 working day. of tho O x o ~ ~ t i O n  of a M 9 o t i A t . d  con t r ac t  for t h e  
purehaso Of fla CApACity urb onmrw O r  withln 10 working days Of r O C O i p t  of a 
signod stAndArd offor COntract, tho p l r chas ing  u t i l i t y  S h a l l  f l l o  r l t h  th8  
carmission a copy of t h o  signed contract  and a s-ry of its t o m  and conditions.  
A t  A mlnlmum, such a su1UU4ry s h a l l  =.port: 

1. tho n . w  of tho u t i l i t y  And tho ownor andlor  opera tor  of tho  
qua l i fy ing  f a c l l l t y ,  who AZO o i g n a t o r i o s  of t h o  e o n t r a c t j  

2. tho amount of camittd capac i ty  sprcifhd i n  t h o  cont rac t ,  t h o  sir. 

lntorconnoct ion and t ruru iss ion  roquiroaents; 
t h o  Amount of annual a d  on-p0.k and off-peak onorgy 0rprrr.d t o  bo 
dolivorod t o  tho w t i l l t y i  
t h o  typo of u n l t  k inq  a v o l d d ,  its s i t0  and its h-sorvleo p a r ;  

( A )  

if my, to which tho  COntIACt Should b0 A p g 1 i . d .  
(b)  

Of tho fACili ty,  t h o  typo Of t h 8  f a c i l i t y  it. 1ocAtiOn. A n d  i t s  

3. 

4. 
5. tho in-sorvico d ~ t .  of t h e  q u a l i f y i n g  f a c i l i t y ;  and 
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6 .  t h e  date  by which tho dolivory of f i r m  capacity and onorqy is  

Prior t o  the ant ic ipatod in-oervico dato o f  tho avoided u n i t  spccifiad in 
t h e  contract. a qualifying f a c i l i t y  which has noqotiatod a f i r m  capacity and enorgy 
contract or ha0 acC0pt.d u t i l i t y ' s  standard offor contract may so11 as-availablo 
onorgy t o  any u t i l i t y  purauant t o  Rulo 21-17.0821. 

( 2 )  nogotiatod Contracts. Uti1iti.o and qualifyl%g f a c i l i t i o s  aro oncouragod 
t o  nogotiat. Contract* for tho mrchaso of f i e  capacity and onorqy. such 
Contracts w i l l  bo considerod prudont for cost rocovoty purposos if it is 
dea0nstrat.d t h a t  tho purChaS0 of f i r m  capacity and onorgy frrr t h o  qualifyinq 
f a c i l i t y  purauant to  tho  ratom, t o ~ .  and othor conditions of tho contract mn 
roason~bly bo oxP.et.6 to  contribute towards tho doforral  or avoidanco of 
additioM1 CapaClty COnStruCtbn O r  othor capcity-rolat.4 Coats by tho plrchasinq 
u t i l i t y  a t  a C o s t  t o  t ho  u t i l i t y ' s  ratopayors uhich d o o m  uot o x c o d  f u l l  avmidod 
COSt8 ,  giving consideration to  tho cha rac to r i s t i c s  of tho capacity and onorqy t o  
bo do l iv0~0d  by tho qual i fy ing  f a c i l i t y  under tho contract. Noq0tiat.d contracts 
shall  not k 0valuat.d against  M awoidod u n i t  in  a standud offor contract, thus 
proserving tho standard offor fo r  -11 qualifying f a c i l i t i o s  as doac r ibd  in  
~ ~ b s ~ e t i o n  (3). I n  r o v i n i n g  nogotL.t.6 firm capacity and onorgy contracts for tho 
plrpo.0 of cost rocovory, thm -**ion s h a l l  considor factors rolatinq t o  tho 
contract t h a t  -1d imprc+ tho Ut i l i t y ' s  g o ~ r a l  body of -tail urd uholoulo 
~ ~ s t a n o r s  including: 

whothor addi t ional  firr capacity and onorgy i s  nodod by tho purchasing 
u t i l i t y  and by ?lorid. ut i1Lti .s  f m  a a ta tnr ido  pe r spmivo ;  and 

whothor tho cuar la t ivo  prssont worth of firm capacity and onorgy payro t s  
-do t o  tho qualifying f a c i l i t y  ovor tho  t o m  of tho contract u o  projoctod t o  bo 
no groator than: 

1. tho  cumulatim prosont M r t h  of tho valuo of a you-by-yoar doforral 
of tho construction and oporation of gonoration or puts thsroof by 
tho purchasing u t i l i t y  ovoz tho term of tho contract; calculatod i n  
accordanco u i t h  0ub.MiOn ( 4 )  and paraqraph (5 ) (a )  of t h i s  rulo, 
providing that tho contract  is dos ignd  t o  Contributo towards tho 
doforral  or aroidanco of such capacity; or 
tho cuumulativo p r o m t  uorth of othor capacity and onsrgy rolatod 
costs t h a t  tha contract is dosignodto aroid much as Cuol. operation 
and u in tonanco  upensos  or altornativ0 plrchaaos of capacity, 
providing t h a t  tho contract  is dosignod t o  avoid such costs; and 

to tho sxtont that annual f i rm capacity and onerqy paylwnts mado t o  tha 
qualifying f a c i l i t y  in m y  par U C o d  that  you'* UInUal value Of doforring tho 
construction and operation of qeneration by tho plrcbasing u t i l i t y  or othor 
capacity and onorqy rolated Costs, uhothor tho  Contract COntaiN prwisioru t o  
onsurs repayment of auch pymantr 8 x C d i n p  t h a t  you!. WaluO O f  doforrinq that  
cap.cLty i n  tho event t h a t  t h o  qualifying facility f a i l s  to dsl ivor  f i r m  capacity 
and onerqy pursuant to tho terms md conditions of tho contract; prwidod, hobmvor, 
t h a t  provisions to  onsure ropayunt  MY be bas& on forocastod data: and 

consldoring tho tmchnieal r d i a b i l l t y .  v i ab i l i t y  and f i n m c i a l  s t a b i l i t y  
of tho qualifying f a c i l i t y ,  uhothor tho Contract contain, proviSiOnB t o  prutoet ti lo 
purchasing u t i l i t y ' s  ratopayors in  tho ovont tho qualifying f a c i l i t y  f a i l s  t o  
dolivor f i r m  capacity and onorgy i n  tho . aoun t  urd tiws ap0cifi.d i n  t h s  contract. 

upon pe t i t ion  by a u t i l i t y  or pursuant to  a m i s r i o n  .ctiOn, oach public 
u t i l i t y  sha l l  aubri t  for C a r i s s i o n  approval a t a r i f f  or t a r i f f a  and a standard 
o f f e r  contract or contracts  for tho purchase of firm capacity Md onorqy fror -11 
qualifyinp facilLtiOs 1.0. t h M  75 #gawattS or fm so l id  W4.t. faCi1Lti.s as 
dcfinod i n  R u l o  25-17.091. 

(b) Tho rat.., to-, and Othor conditionm contain& i n  oach u t i l i t y ' s  
standard o f fo r  c o n t r a c t  or contracts s h a l l  bo basd on tho n o d  for and q a l  t o  
tho avoidod cost  of doforring or avoiding tho conatruetion of additional qonoration 
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capacity o r  par ts  thoreof by tho purchaaing u t i l i t y .  Ratos f o r  payment of capacity 
sold by a qualifying f a c i l i t y  ahal l  be s p c i f i o d  i n  t h e  contract for the duration 
of tho contract. In  tOViWing a u t i l i t y ' s  standard of for  contract or contracts. 
tho cornairsion s h a l l  considor t h s  c r i t o r i a  opocifiod in paragraphs ( 2 ) ( a )  though 
( 2 ) ( d )  of t h i s  ~ 1 0 ,  as wll a* m y  other  information rolat ing t o  tho dotormination 
of t ho  u t i l i t y ' s  f u l l  avoidod costa.  

In  1iN Of a rop.ratOly I I W O t h t d  contract ,  a qualifying f a c i l i t y  under 
75 megawatts or a solid wasto f a c i l i t y  as dofinod Ln Rulo 25-17.091(1), I .A .C . ,  may 
accopt any u t i l i t y ' s  s tandud o f f o r  contract .  Qualifying f a c i l i t i e s  which aro 75 
megawatts or groator m y  o.potiat0 cont rac ts  for tho purchaso of capacity and 
onorgy pursuant to s u b m i o n  (2 ) .  Should a u t i l i t y  f a i l  to  noqotiato in  good 
f a i th ,  any qualityinq f a c i l i t y  My apply to tho Cunni*sioo for r o l i e t  pursuant t o  
Rule 25-17.0834, P.A.C. 

Within 60 day# of r O C O i p t  of a si- standud offor  contract, tho u t i l i t y  
sha l l  oi thor  aCCOpt and sign tho Contract .nd IetUln it wi th in  f i V 0  days t o  tho 
qualifying f a c i l i t y  or poti t ion tho Colloi8oion not to accopt tho contract and 
provido ju s t i f i ca t ion  for tho refusal.  

1. r O u O O . b J 0  A l l O p t b l I  by the U t i l i t y  t h a t  acceptanco of tho 
s t a n d u d  offor rill Oxcod tb. subscription l i m i t  of tho avoidod 
u n i t  or units; or 

2. utorial  ovidonco t h a t  bKauso tho qualifyinp f a c i l i t y  is not 
f inancial ly  or tochnically viablo,  it is unlikoly tha t  tho comitted 
capacity and onorqy would bo mdo availablo t o  tho u t i l i t y  by tho 
dato spocifiod in tho standard offor.  

A standard offor  contract  which ha# b..n accoptod by a quaiifying f a c i l i t y  ahall 
apply twuds tho subscription limit of tho  un i t  dosignatod in tho contract 
. f f ~ c t i v o  tho dato tho u t i l i t y  rocoivos tho accopted contract. If tho contract is 
not  accoptod by the  u t i l i t y ,  its offoet  s h a l l  bo r m o d  from tho subscription 
lait o f f o e t i n  tho date  of tho Cumission ordor granting tho u t i l i t y ' s  p t i t i o n .  

( 0 )  nininum s p c i f i c a t i o n s .  Each standard offor  contract ahall ,  a t  minimum, 

( c )  

(d)  

Such pot i t ions  may bo baud on: 

spc i fL :  
1. 
2. 

3. 

4. 

5 .  

6 .  

th avoidod uni t  or un i t s  on which tho contract is based; 
tho  t o t a l  mount Of C 0 I n B i t t . d  Capacity, i n  wpaWatt8, nodod to  
f u l l y  subscrib. tho avoidod uni t  spcifiod in  tho contract;  
tho paymont options availablo to tho  qualifying f a c i l i t y  including 
all financial  and o c o n a i c  assumptions nocossary to calculato the 
firm capacity paywnts ava i lab lo  undor oach p . p n t  option and an 
i l l u s t r a t i v o  calculation of firm capacity paywnta fo r  a mLnimum ten 
yoar t o m  contract ccumoncing w i t h  tho in-sorvico dato of thm 
avoided wit for oach p a y w n t  option; 
tho dato on which t h e  standard contract  offor  oxpirom. T h i s  date 
shal l  bo a t  has t  four par0 boforo tho Anticipatod in-aervice dato 
of tho avoidod un i t  or u n i t s  unloss tho avoided u n i t  could be 
constructod in less than tour years, or whon the  subscription l i m i t  
h a m  boon COAChOd; 
t h o  dato by which firm capacity and O w r p y  doliverios from tho 
qualifyiag f a c i l i t y  to  tho u t i l i t y  sha l l  c~rm~nco.  T h i s  dato shall  
bo no l a to r  than tho ant ic ipated i n - S O r ~ i C 0  dato of t he  a v o i d 4  u n i t  
spocitied in tho contract8 
t h o  period of tiw ovor which firm Capacity and onorgy shal l  bo 
d01ivor.d frm tho qualifying f a c i l i t y  to  tho u t i l i t y .  rim 
capacity .nb onorgy shall bo do1ivored. a t  a minimum, for a period 
of t e n  years, c o ~ w n c i n g  w i t h  tho anticip4t.d in-sorvico dato of tho 
aroidod unit  spcified in t ho  contract. A t  a maximum, f i r m  capacity 
and orurqy ohal l  bo d o l i v o r d  for a poriod of t i n  oqual t o  tho 
Mticipated plant life of th. avoid& unit ,  comP.ncing w i t h  t h s  
anticipated in-sorvico dato of tho av0id.d uni t#  
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7. t h e  minimum pcrfOr~~anCO standards for t h e  delivory of f i r m  capacity 
and snorgy by t h o  qua l i fy ing  f a c i l i t y  during t h s  u t i l i t y ' s  da i ly  
#*aSOnal p a k  and off-peak priods. Those prformanco standard. 
sha l l  a p p r O X L a a t 0  tho  anticipated poak and o f f - p a k  a v a i l a b i l i t y  and 
capac i ty  factor of tho u t i l i t y ' s  avoidod uni t  ovor tho  t o m  of t h e  
contract 1 
provis ions  t o  onmuro ropaymont of paymonts t o  t h o  ex tont  t h a t  annual 
f i a  capac i ty  and anergy paymonts mads t o  tho qua l i fy ing  f a c i l i t y  i n  
m y  y o u  0 X c O . d  that y o u ' s  annual oa luo  of dofor r ing  t h e  avoided 
U n i t  sp0Cifi.d i n  tho contract in tho Ml)t t h a t  tho qual i fyinq 
f a c i l i t y  f a i l .  to  porfoa pursuant  t o  tho tsrU and condi t ions of 
t he  contract. Eueh provis ions  may bo in tb. fooa of s 8uroty bond 
or oquivalont  mssuranco of ropaymont of paymonu ucnding tho 
you-by-you valuo of dofo r r ing  tho svoidod unit  specified i n  tho 
contract. 

Tho bclaismion u y  app-0 contract.  t h a t  s p e l f y r  
1. provis ions  t o  pro- tho purehaaing u t i l i t y ' s  ratopayors i n  tho 

OVOnt t ho  qU.lifyiag f a c i l i t y  f a i l 0  t o  d O l i V O t  f i a  Capacity And 
onorgy in t h e  mount  and t h s  spocifiod Ln tho con t rac t  which u y  
bo i n  t h o  tom of M up-front paywnt, suroty bond, or oquivalont 
asmuranco of payunt .  Such p n y u n t  or suroty .hall bo rofundod upon 
completion of t h o  f a c i l i t y  and demonstration tha t  tho f a c i l i t y  can 
do l ivo r  tho mount  of capac i ty  Md onorgy spoclfiod in t h e  contract ;  
and 
a l i s t i n q  of t ho  puamotorm, including aay h p w t  on s l o c t r i c  powor 
t r a n s f o r  capab i l i t y ,  sasoeiatod w i t h  t h o  qua l i fy iap  f a c i l i t y  as 
cccppard to  tho ar0id.d u n i t  aocsosay for tho ca lcu la t ion  of t h e  
avoidod corn+. 

?irm Capacity Paymont options. Each standard o f f u  Contract sha l l  also 
conta in ,  at  a minimum, tho  fo l lov inp  optioru for tho p 8 y r n t  Of  firm capacity 
de1ivsr .d  by t h s  qua l i fy ing  f a c i l i t y :  

1. Valuo of doforral capac i ty  paymonts. ValuO Of doforral capacity 
paymtonts o h a l l  c-nco on tho ant1cipat.d b - S U T i C 0  date of t h s  
avoidod unit. Capacity paymonts undor t h i s  option shal l  cons is t  of 
monthly payment. osca la t inq  annual ly  of th avoided c a p i t a l  and 
f ixod opration and n i n t o n a n c o  oxp.ns0 asr#iat.d w i t h  t h o  avoided 
u n i t  and shal l  bo .qual t o  tho va luo  of a yur-by-yoar d e f e r r a l  of 
tho avoidod u n i t ,  calculated i n  accordance with paragraph (SI(.) of 
t h i s  N l O .  

2. t u l y  C a p c i t y  pryuntm. tach rtAmlAKd O f f O r  con t rac t  s h a l l  O p c i f y  
tho o u l i o o t  dato prior t o  tho entieiprtd la-SOr~iCc d a t e  of t h s  
aroid& u n i t  whon o a r l y  capac i ty  payment. My CO.ID.~CO. The ear ly  
capac i ty  paylunt  &to shall bo an appKOXL..tLon Of tho  lead tinu 
rsquirod to  mito ud conotruct  tho AT0id.d un i t .  Early capacity 
paymonts shall cons ia t  of monthly p.yUnts n c a l a t i n g  annually of 
tho avoided capital and fkd opra t ioa  and ~ i n t s n a n c o  oxpnos  

paragraph (S)(b) of tho rule. A t  t h o  option of t ho  qual i fying 
f a c i l i t y .  o a r l y  capaci ty  payanto may c-nes a t  any tlmo a f t o r  tho 
sp.cifi.6 o a r l y  capac i ty  paymont dato and boforo tho  anticlpatod 
in-merrico dato of tho avoidod u n i t  pr0vib.d t h a t  tho  qual i fying 
f a c i l i t y  i m  doll+rrinq f i r m  capac i ty  and onorgy to  t h s  u t i l i t y .  
Whet. o u l y  capac i ty  pnymonts u o  olut.4, tho cunulat ivs  preaent 
T a l U O  of th. capaci ty  paymontm mado to tho  qual i fying f ac i l i t y  ovor 
tho tom of tho eontract oh11 not o x e n d  tho curu la t ivo  presont 
raluo of tho capaci ty  p a y u n t s  which would havm boon u d o  to  t h s  
qua l i fy ing  f a c i l i t y  hAd such paymonts boon udo p r a u a n t  t o  
subparagraph (3)(9)1 Of t h i s  N10. 

8 .  

( f )  

2. 

(9) 

A S m 0 C i a t . d  w i t h  tk a v o i d 4  uni t ,  C.lCU1at.d i n  COnfOmWIC. w i t h  
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3. Lovcl i red capacrty paymonts. Lovel i tcd capaci ty  paymonts s h a l l  
commonce O n  t h e  an t rc ipa tod  in-sorv ico  date of tho  avoidod unre. 
Tho c a p i t a l  por t ion  of c a p a c i t y  paymonts undor t h r s  operon s h a l l  
c0n.i.t of .qual monthly paymonts ovor tho t o m  of t h o  contract ,  
C 4 l C u l a t . d  In COnfOm~nC0 w i t h  p r a g r a p h  (5)lC) of t h i s  Nh. Tho 
f ixod  opora t ion  and u i n t e n a n c o  po r t ion  of capaci ty  paymonts s h a l l  
bo .qual t o  t h e  valuo of t h o  you-by-yoar d o f o r r a l  of f i x d  
opora t ron  and maintonanco oxponmo amsociatad w i t h  t ho  avoidod u n i t  
c a l c u l a t e d  i n  confor~?anco v i t h  paragraph ( 5 ) ( a )  of t h i s  ~ 1 0 .  Yboro 
1evo l i r . d  capac i ty  payllwntm aro oloctod,  t h o  cumulative prosent 
valuo of t h o  l evo1Ltd  Capaci ty  paymsnts u d o  t o  tho  qual i fying 
f a c i l i t y  ovor t h o  term of t h o  con t r ac t  s h a l l  not  oxcomd tho 
cumulativo prOSent va1uO Of CApacity p a y W n t s  vhich w u l d  havo boon 
 do t o  the  qua l i fy ing  f a c i l i t y  had such paywntm boon made pursuant 
t o  subparagraph ( 3 ) ( 9 ) 1  Of thim r u l e ,  v a l w  of d o f o r r a l  capacity 
paymentm. 

4.  t a r l y  1ovol i t .d  Capacity payments. tach standard offor contract  
mhAll spocify tho o a r l i o s t  dato prior t o  tho anticipated i n - u r v i n  
dato of t h o  a v o i d d  u n i t  uhon e a r l y  h v e l i r d  capac i ty  payrats MY 
COIIIIY~CO. Tho ouly Capacity paylmt da to  mhall  bo an a p p r o x i u t i o n  
of tho load t in  r0quir.d to m i t 8  and construct t h o  avoidod unit .  
The c a p i t a l  por t ion  of c a p a c i t y  paywntm undor t h i s  opt ion shall 
conmist of equal monthly pymontm ovor  t h o  tom of tho  contract .  
ca1culat .d  i n  c o n f o ~ m ~ n c o  wi th  p u s g r a p h  ( ) ) (e)  of t h i s  NIO. Tho 
fh.d opora t ion  and u i n t o n ~ n c o  oxponso s h a l l  bo calculatod in  
conform~nco with parwrap), ( 5 ) l b )  of t h i s  rule. A t  t h o  option of 
t h e  qua l i fy ing  f a c i l i t y ,  o u l y  l o v e l i r d  capac i ty  paywnts  shall 
c-nee a t  any tin a f t o r  t h o  m p o e i f l d  early capac i ty  dato and 
boforo t h o  mtlcipatd in-meroico dato of tho avo1d.d u n i t  providod 
t h a t  tho qual i fy ing  f a c i l i t y  i m  dol ivorinq firn capaci ty  and enerpy 
to  tho u t i l i t y .  thoro  o ~ r l y  l o v e l i r d  capacity pymmntr aro 
0loct.d. t h e  m u l a t i V 0  presont ValuO Of tho  C a p a c i t y  pymmner Mdo 
t o  t h e  qua l i fy ing  f a c i l i t y  over  t ho  tom of tho con t r ac t  sha l l  not 
Oxc& tho - 1 A t i V O  prosont  V A l U O  Of tho capaci ty  p y l l w n t s  which 
vould havo boen made t o  tho q u a l i f y i n g  f a c i l i t y  had s u c h  pAynunts 
boon M d O  pursuant t o  mubparagraph ( 3 ) ( g ) l  of t h i s   lo. 

( 4 )  hvoidod fnorpy Paymonts. 
(a) ?or tho purposo of t h i s  rulo, avoidod enorgy Costs amsociated w i t h  f i r m  

onmrgy mold to a u t i l i t y  by a qua l i fy ing  f a c i l i t y  pursuant t o  a u t i l i t y ' s  standard 
o f f o r  contract oha l l  c-nco with t h o  in-rrvico dato Of tho s v o i d d  uni t  
specified in  t h o  con t r ac t .  ?rior to  t h o  in-eo=vico da te  of t h o  avoidod u n i t ,  tho  
qua l i fy ing  f a c l l i t y  m y  so11 as-avai lablo onorgy to tho  u t i l i t y  purrnuant t o  Rule 
25-17.0825. 

(b) To tho e x t e n t  t h a t  t h e  a v o i d d  u n i t  would have b..n oporatod, had t h a t  
u n i t  boon i n s t a l l d ,  aroidod onorqy comts asmoc1at.d w i t h  firm enorqy s h a l l  be tho  
onorgy comt of t h i s  u n i t .  To t ho  extont  t h a t  t ho  avaidod u n i t  w u l d  n o t  havo  W n  
0p.cat.d. t h o  ~ v o i d o d  onergy costs s h a l l  bo t h o  as-available av0id.d omrw coat 
of t h e  purchasing u t i l i t y .  During t h o  poriods t h a t  tho avo idd  u n i t  would not have 
beon oporatod, f i rm  onorgy purchamod from qua l i fy ing  f a c i l i t i e s  mhall bo tK0at.d 
as as-ava i lab le  enorgy for tho purpose. Of do temin ing  t h e  #qawatt block site i n  

Tho enorgy cost of t ho  avoided u n i t  epocitid in t h o  con t r ac t  s h a l l  k 
dofined am t h e  cost of f u e l ,  In  conts  por kilowatt-hour, vhich w u l d  havo b..n 
b u r n d  a t  th. Av0id.d u n i t  p lus  v a r i ~ b l o  opora t ion  and ~ i n t e n a n c o  oxponmo plus  
av0id.d l l n o  lommom. 

nu10 25-17.0825(2)fa). 
(e)  

Tho eomt Of f u e l  .ha11 bo calculatod am t h o  avoraqo M r k O t  
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price of fue l .  i n  cents poi million Btu ,  associated w i t h  tho avoided u n i t  
multiplied by t h e  averago hoat rat. associatcd w i t h  t h e  avoidod u n i t .  The variable 
oprrat ing and maintonanco oxponso ohal l  bo ostimatod basod on tho u n i t  fuol t y p .  
and tochnology of tho avoidod uni t .  

Tho par-by-yoar value of 
dcf0rr.l of an avoidod u n i t  ohal l  bo tho difforoneo in  rmvonuo rmmiremnte 
associatod w i t h  doforring tho avoidod u n i t  on. yoar and shal l  bo calculated as 
fol1ou.r 

( 5 )  Calculation of mtandud offor contract f i a  capacity payaunt option.. 
(a)  Calcu la t ion  of you-by-year valuo of doforral .  

I 1 
I 1 1 -  ( l * i P )  1 , I 

[ I ( I + = )  1 1 
I I 

VACm 0 1 [ lCln I ( l + r ) L l  + On 1 
12 I I 1 - (1 + iPjL I 1 

whero, for a on. yoar doforrsl: 
u t i l i t y ' s  mnth ly  valuo of avo idd  capacity, i n  do l l a r s  por kilowatt 
pot month, for  oach m n t h  of yoar nt  
prosent valuo of carrying chargem for on. dollar of i n v e s t w n t  ovor 
L p u s  w i t h  carrying chugos cC0plt.d uoinp avoraqo annual rat. 
b a r  and ass- t o  bo paid at  tho middlo of oach yoar and proeont 
value to  t h o  middlo of tho first y e u ;  
t o t a l  d i roc t  and ind i roc t  cost, i n  mid-you dollars p r  kilouatt  
including MDC but oxcluding CHIP, of tho avoidod u n i t  w i t h  an 
in-sorvico dato of yoar n, includinp a11 idontifiablo and 
quant i f i lblo c o o t m  ro la t inp  t o  tho construction of tho rvoidod u n i t  
that  w u l d  havo boon paid had tho avoidod unit beon connttuctod; 
t o t i l  fixod operation and uin tonancr  oxpons0 for tho yoer n, i n  
mid-roar d o l l u o  por kilouatt  por yoar, of tho avoidod u n i t ;  
annual oscalation rat. ammoeiatod u i t h  tho p l a t  cost of tho avoided 
uni t  (s) ; 
anoual osealation r a t 0  assoeiatod u i t h  tho OpratiOn and maintenance 
oxponso of tho avoidod un i t (* )#  ' 

annual discount rat., dof ind as tho u t i l i t y ' s  incromonul a f t e r  tax 
cost of eaDitalr 

_----I 
.~ ~. .- 

upoetod l i f o  of tho  avoidod un i t ;  utd 
yoar for uhich tho av0id.d u n i t  io doforrod mtarting u i th  its 
original anticipatod in-sorvico dato m n d  ondinq v i t k  t h e  termination 
of tho contract for tho puchaso of firm onorgy and capacity. 

(b)  Calculation of oerly capacity plymonte. b n t h l y  early capacity payment. 
s h a l l  bo c a l c u l a t d  as f o l l a n r  

I monthly oarly-;apacity payaunts to bo mado to  tho qualifying f a c i l i q  
for oach month of tho contract  yoar n, in dollars por kilowatt p.r 

annual escalation rat. asooeiatod with tho plant  cost of 

annual escalation not. associatod w i t h  tho o p r a t i o n  and 
~ i n t o r u n c o  oxponso of tho avoidod unit(*); - y o u  for uhich o u l y  capacity p a y a n t s  to a 

qualifying f a c i l i t y  aro mado, o t u t i n q  in yoar on. 
urd ondinq i n  tho yoar t i  

w n t h ;  
i - - 
I, 

P tho avoidod unit;  
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t =  tho t o m ,  i n  yoars,  of t ho  cont rac t  fo r  t h e  
purcharo of f i r m  capaci ty;  

AC 

Yhoro: ? 

r I 

1 
(1 + LP) 1 

f 
I - I [ 1 - ( 1 + r l t  1 
t ( 1  + i P ) t  1 
[ 1 - ( l + r J  1 
I 1 

I tho  cuaulatlI. prooont T a l U O  i n  t h o  y0.r t h a t  tho 
cont rac tua l  p a y a n t s  w i l l  b.gLn, of tho avoidod 
c a p i t a l  cost component of eopae i ty  p a p o n t s  which 
vould hare b n n  ud. had Capacity pa-tlt. 
c-ncd with t h e  anticipatod in- orr rice d a t e  of 
tho avoidod unit(.)# and 
annual discount  rate, definod as t h o  u t i l i t y ' s  
bcromontal  a f t o r  tax cost of c a p i t a l ;  ud 

1 
(1 + 10) 1 

I 
I 

[ 1 - ( l + r )  1 
I 1 

- 0  I 1 - ( 1 * r b t  1 
Aci [ (1 + i0bt 1 

Yhero: 0 - Tho cuaulat ivo premont r a l u o  i n  tho y o u  t h a t  t ho  
cont rac tua l  payments w i l l  k g i n ,  of t h o  AV0id.d fixod 
operot ion and maintenance o x p n o o  emponont of capaci ty  
payanntm which uould ham b n n  u d o  had capaci ty  payment. 
commoncod with tho an t i c ipa tod  in-sorvico d a t e  of tho  
avoidod uni t .  

(e )  L.vel izod and oar ly  lovol i rod capac i ty  p a y w n t s .  Monthly l o v o l i u d  
and o a r l y  lovo l i rod  capaci ty  paylunts s h a l l  k calculated as folious: 

-t * o  r 
1-(l+r) 

Yhoro: PL - tho monthly levol isod capac i ty  paymont, s t a r t i n g  on 
or prior to  tho i n - s e r r i a  dato of tho avoidod uni t ;  

? - tho cumulativo prosent  value,  in tho yoar t h a t  tho 
Contractual paymonts w i l l  begin, of t h o  aroidod c a p i t a l  
cost canponont of t h o  capac i ty  payments which would have 
boon mado bad tho capac i ty  payments not boon lovol i rod;  

r I tho annual discount rat., dofinod a0 tho u t i l i t y ' .  
inerouantal  af tor  t a x  coot of c a p i t a l ;  and 

t - tho t o m ,  i n  y e u s ,  of tho con t r ac t  for tho purchaao of 
f i rm capacity. 

0 I tho monthly fixod operation and malntonance eomponont of 
tho capacity paymont., ca1cuh tod  in accordanco w i t h  
paragraph (S)(a) for  lov01ir.d capac i ty  payment. or with 
paragraph ( S ) ( b )  for o u l y  l evo l i rod  capaci ty  paymonts. 

To t ho  oxtont t h a t  firm 
energy and capac i ty  purchascd fro a qual i fyi l l9  f a c i l i t y  plrBuant t o  a 
standard offu con t rac t  or Ut i nd i r idua l ly  n0QOtiat.d cont rac t  io not n 0 d . d  
by tho  purchaBing u t i l i t y ,  them. N1.B sh.11 k C0nmtN.d t o  O~cOUrago t ho  

( 6 )  Sale of Zxcoss ?irm Enorqy and Capacity. 

.17-49 PEC10594 s$z 
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purchasing u t i l i t y  t o  sol1 a11 or part  of tho onergy and capacity t o  tho 
u t r l r t y  i n  need of onergy and capacity a t  a mutually agreed upon prrce uhrch 
is cos t  offcct ivo t o  tho ratopayors. 

( 7 )  Upon r.quort by a qualifying f a c i l i t y  or any intorostod p r s o n ,  
oach u t i l i t y  sha l l  provido within 30 days its most currant projections of 
i ts  fu turo  g*noration mix including typo and timing of anticipatod 
generation additions. and a t  b a s t  a 20-yoar projection of fuol  foroeaats, 
as wo11 as any othor infomation roamonably roquirod by tho  quallfyrng 
f a c i l i t y  t o  prOjOct futuro avoidod cost prieos. Tho u t i l i t y  m y  chargo an 
appropriato f n .  not t o  orcud tho actual cos t  of production and copyinq, 
for providing such i n f o r u t i o n .  

Firm onorgy and capacity p a y u n t r  u d o  to  a qualifying f a c i l i t y  
pursuant to  a soprratoly noqotiatod contract  sha l l  be roeovorrblo by a 
u t i l i t y  through tho COamission's poriodic roviw of tu01 urd purehasod m o r  
costs i f  tho contract is fouad t o  bo prudont i n  aceordaneo with subsec t ion  

Upon accoptanco of tho contract by both parties, firm onorgy and 
capacity paymonts p.60 to  A qualifying f a c i l i t y  pursuant t o  a standard offor 
contract  sha l l  bo rocovorablo by a u t i l i t y  through tho -1soion's poriodic 
rsviw of f u e l  and purehasod pOwr costs. 

Finn onorqy and capacity payments mado pursuant t o  a o tandud  offor 
contract  ri9n.d by tho qualifying f a c i l i t y ,  for which tho u t i l i t y  has 
potit ionod tho C-isaion t o  rojoct. is rocoverablo throuqh tho  CarPission's 
poriodic roviw of fuol and purehasod panr costs i f  tho Col l l i s s ion  roquiros 
tho  u t i l i t y  t o  accopt tho contract bocauso it satisfies subsoetion (31 of 
t h i s  rulm. 
spocific Authority: 3S0.127, 366.04(1), 366.051, 366.0S(8), I... 
&W I l p l m o o t d r  366.0S1, 403.503, ?.s. 

(E)(.) 

(2 )  of t h i s  N h .  
(b) 

' 

(e) 

xistory: Iw lOf25190. 

2s-17.0833 ?l.nninp moarings. 
(1) Wpon pot i t ion  or on its own motion, tho Cmmission s h a l l  

periodically rov iw  optimal qonoration and trammiasion plans frm 4 
s t a t w i d o  and individual u t i l i t y  porspoetivm. In connoction with thoso 
procaodingr, tho Carmission s h a l l  considor tho n o d  for  capacity from both 
a statewid. and individual u t i l i t y  porspoctivo, tho adOqu8y of tho 
transmission grid, and othor mtratoqic planninq concerns affoeting tho 
Ilorida olocrric grid. 

(2) Wpon potit ion,  or on its am motion, tho U s m i o n ,  as neodod. 
s h a l l  rovicw individual u t i l i t y  gonoration and oxp.naion plans a t  any tu. 
spocific Authority: 366.OS(O), 366.0S1, 3S0.127(2), W.S. 
L.r Irplountdt 366.OS1, ?.S. 
aistoryi Iw lOf2Sf90.  

25-17.0034 
(1) 

Sott loient  of bioputos in  C w t r m e  NoqotiAtions. 
Public u t i l i t i o s  mhll nogotiat0 in good f a i t h  for  tho purchase of 

capacity .nd onorqy from qualifying facilities and intorconnoction w i t h  
qual i fying facil i t ism. I n  tho ovont t h a t  a u t i l i t y  and a qualifyinp 
f a c i l i t y  C a n n o t  a9rw on tho ratos,  t o m s ,  and othor conditions for tho 
prchaso of capacity and o ~ r g y ,  oithor parry m y  apply to tho Coslloission 
for r r l i o f .  Qualifying f a c l l i t i o s  m y  pot i t ion  tho Colrimsion t o  ordor a 
u t i l i t y  to sign contract  for tho purchaso of capacity and onorgy which 
d-0 not  oxcod a u t i l i t y ' s  f u l l  aroidod costs as dofinod in 366.051. 
Ilorida Statutmm, should tho W s s i o n  find that tho u t i l i t y  fai1.d t o  

(2) To tho u t o n t  possible, tho Camisslon will dispo.0 Of M 
application for rol iof  within 90 days of tho f i l i ng  of a pot i t ion  by oithor 
a u t i l i t y  or a qualifying fac i l i ty .  

noqotiat. Ln qood fa i th .  

PEC10595 17-50 846 
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( 3 )  I f  t h e  Conmission f i n d s  t h a t  a u t i l i t y  has  f a i l e d  t o  nego t i a t e  or 
d e a l  i n  good f a i t h  wi th  qual i fying f a c i l i t i o s ,  or has mxpl rcr t ly  d e a l t  L n  

bad f a i t h  w i t h  q u a l i f y i n g  f a c i l i t i o s .  it s h a l l  impso an appropr i a t e  pena l ty  
on tho u t i l i t y  as approved by roc t ion  350.127. P l o r i d a  S ta tu toa .  
s p o c i f i c  Aathoritrr 366.0S1, 3S0.127(2), ?A. 
l a w  I m p l u n t d r  366.OS1, ?.s. 
n i B t 0 - r  MOW 1012S190. 

2S-17.083S WboolLng. 
spoeific hthoritrr 366.0S(9), 310.127(2), ?.8.  
L s w  I m p l u n t d r  tW.OS(9) .  366.0S5(3), 1.S.  
n ia to ry r  I- 914183. roposld 101418S. forvrlr 2S-17.83S. 

2s-11.084 
Umn eompliurC0 wi th  Rule 25-17.007, oaeh u t i l l t y  s h a l l  -11 m e r p y  to 

qua l i ry ing  f a c i l i t i o s  at ratom which uo j u s t ,  roason~ble, urd 
non-dimcriminatory. 
8poCifiC Anthori tyr  366*0S(9), 3S0.127(2), P.8. 

ni8tOryr I W  S113181, emended 914183. fo-rly 2s-17.84. 

Tho Uti11t~'s Obligat ion to 8o.11. 

Law 1 8 p l ~ n t d r  366.0S(9), 1.1. 

25-17.08s -8OrV.d. 

2s-17.086 ?orids During Which Purcbsos aro n o t  R o q u i r d .  
Uhoro purchases from a qual i fy ing  f a c i l i t y  will impair tho u t i l i t y ' s  

a b i l i t y  t o  g i v o  adoquato eorvico t o  t h e  roe+ of  its eustomors or, duo to 
opora t iona l  circumstances, purchasos from q u a l i f y i n g  f a e i l i t i o s  w i l l  r o s u l t  
i n  c o s t s  groator than  thoso which t h o  u t i l i t y  would incur  i f  it d i d  not mako 
much purchasos,  or otherwiso place an  unduo burdon on tho u t i l i t y ,  tho 
u t i l i t y  shall bo t0liov.d of its ob l iga t ion  undor Rulo 25-17.082 t o  purchase 
o l e c t r i e i t y  from a qua l i fy inq  f a c i l i t y .  Tho u t i l i t y  shall no t i fy  tho 
qua l i fy ing  f a c i l i t y ( i e s )  p r i o r  to  t h o  i n s t u r e e  givinq riu t o  thoso 
condi t ions ,  i f  p rac t icablo .  I f  p r i o r  notic8 is not practieablo, t h o  u t i l i t y  
s h a l l  n o t i f y  tho q u a l i f y i n g  f a e i l i t y ( i o r )  as a w n  as prac t i cab lo  &tor t h o  
f a c t .  I n  oithor w e n t  tho u t i l i t y  s h a l l  n o t i f y  tho COIission, and t h o  
Cotmission s t a f f  s h a l l .  upon roquost  of tho af foc tod  qua l i fy ing  
f a c i l i t y ( i o s ) ,  intnstigato tho u t i l i t y ' s  e l a h .  Nothing in t h i n  soction 
sha l l  opora t e  to roliovo tho u t i l i t y  of its genora l  obligation t o  purchaso 
pursuant t o  -10 2s-17.082. 
spocific Authorityx 366.0S(9), 350.127(2), F.1. 
L a w  X m p l ~ m t t d r  366.0S(9), ?.S. 
ais toq:  IW SI13181, Amondod 9/4/83. f o m r l y  2s-17.86. . 

25-17.087 1nto.reonnretion aod Standards. 
(1) Each u t i l i t y  shall l n t o r c o ~ o c t  w i t h  any qua l i fy inq  f a c i l i t y  which: 
(a)  is in its sorvico arm8 
(b) roquoats  intorconnoction; 
(e) aprwm to moot systom standards spKif1.d i n  t h i s  rule; (d) 

t o  p4y the  cost of interconnect ion;  and 
( 0 )  s i g n s  an intorconnoction .pro-nt. 
(2 )  Nothinp in t h i s  r u l o  shall k construod t o  proclud.  a u t i l i t y  f r o r  

ova lua t inp  each toquos t  for intorconnoction on its oun merits and modifying 
thm gonoral  s tandards spoeif iod in t h i s  rulo to  rOfloct tho romult of such 
an ovaluat ion.  

(3)  Whom a u t i l i t y  n f u s o s  to  i n t o r c o ~ . e t  w i th  a qual i fy ing  f a c i l i t y  
or at tompts  to Lmposo unroawnablo s t anda rds  pursuant  to s u b u e t i o n  ( 2 )  of 
t h i n  rulo, tho  qua l i fy ing  f a c i l i t y  m y  p o t i t i o n  tho Coanlsmion f o r  rrllof. 
Tho u t i l i t y  shall h.vo tho burdon of domonstratinq t o  th Coll.iSsiOn why 

- 
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interconnection w i t h  tho qualifying f a c i l i t y  should not bo required or t h a t  
tho standards tho u t i l i t y  seeks t o  impor0 on tho qualifyrng f ac i l i t y  
pursuant  t o  subsection ( 2 )  aro toasonablo. 

Upon a shouing of crodit wr th inoss ,  tho qualifying f a c i l i t y  sha l l  
hav0 tho Option Of making monthly i n s t a l l u n t  paywants -or a poriod M 
longor t h a n  36 months toward tho f u l l  cost of intorconnoction. i lorvor,  

in toros t  on tho M O U n t  Wing.  Tho u t i l i t y  s h a l l  chargo such intorost  a t  tho 
30-day C c m n o r C i ~ l  papor rat.. I n  any ovont, no u t i l i t y  u y  boar tho cost of 
intorconnoct ion. 

(5 )  Application for Xntorco~o&ion. A qualifyiag f a c i l i t y  shall nor 
o p r a t o  o loc t r i c  gonoratlnq oqu ipon t  in para1101 with tho  u t i l i t y * s  
o l o c t r i c  mymtem without tho pr ior  w i t t o n  consont of tho u t i l i t y .  i o r u i  
application for intorconruc+ion Sh.11 bo -do by tho qualifying f ac i l i t y  
p r io r  t o  tho in s t a l l a t ion  of any qoruration rolatod mquipunt. t h i s  
application s h a l l  bo accap.niod by tho following: 

(a)  Physical layout drawings, including d i u n s i o n s #  
(b) A l l  associacod oquigunt  sp.cifLcations ond charactor is t ics  

including technic41 parametors, rating., basic  Lapllr lovols, oloetr ical  
u i n  one-lino diagrmms, mchomatic d i a g r . ~ . ,  system protections, frmquoncy, 
~ o l t a g o ,  current and intorconnoction d i s t ~ n c o r  

( c )  ?unctional ubd loqrc diagrams, control and vter diagrams, 
conductor s izos  and lonpth, And any othor  rmlovant data which might bo 
n o c o s s ~ ~ y  t o  undorstand tho propos.6 systom and t o  bo ab10 t o  u k o  a 
coordinatrd mystom; 

(d) P o u r  roquir-nts i n  w a t t s  ud vars; 
( 0 )  kpoctod radio-noiso, harmonic gonoration and tolophono 

intsrforonco factor ;  
(f) Synchronizing rthodm; .nd 
(9) ~p . ra t ing / in s t ruc t ion  mmualo. 
subsoquont chango in tho mystom aumt ala0 bo subQi t tod  fo r  roviw and 

w i t t o n  approval pr ior  t o  actual wd i f i ca t ion .  The &ovo v n t i o n r d  r o v i w ,  
roco~m~ondations and appror.1 by tho u t i l i t y  do not reliovm tho qualifying 
f a c i l i t y  from comploto responsibil i ty for tho adoquato anqinooring dosiqn, 
construction and operatioa of tho qualifying f a c i l i t y  oquiplwnt and for MY 
l i a b i l i t y  for in jur ios  to  proporty or porsons associated w i t h  MY fa i luro t o  
porform i n  a propor and sat0 -r for any reason. 

(6) Porsonnol Safoty. -At0 protoetion and mato oporatiocul 
procedures must bo dovolopd and followd by tho joint system. Thoso 
operating procoduros must bo approvod by both  tho u t i l i t y  and tho qualifying 
f a c i l i t y .  Tho qualifying f a c i l i t y  s h a l l  bo roquirod t o  furnish, ins ta l l ,  
oporate and maintain in  qood o d o r  and repair, and bo sololy re~pon8iblo 
for ,  without cost  t o  tho u t i l i t y ,  a11 f a c i l i t i e s  r q u i r o d  fo r  t h e  safo 
operation of t ho  gonoration systm Ln p~rallol w i t h  t h o  u t i l i t y ' s  system. 

Tho qualifying f a c i l i t y  sha l l  pait tho u t i l i t y ' s  rgloyoos eo enear 
upon its proporty a t  m y  roason~blo t h o  for t h e  plrposo of inspoction 
and/or tost ing tho qualifying f a c i l i t y ' s  OqUimnt, f ae i l i t i o s ,  or 
apparatus. Such i n s p c t i o n s  shall not rol iove tho qualifying foc i l i t y  from 
i ts  obligation to  maintain its . p u i p o n t  i n  safo and sat isfactory operating 
condition. 

The u t i l i t y ' s  A p p r o r a l  Of h o l a t i n g  d.vicoS USod by tho qualifying 
f a c i l i t y  w i l l  bo roquirod t o  onmuro t h a t  tho00 vi11 e a p l y  with tho 
u t i l i t y ' s  switching And tagging p r o c d u r e  for safo working cloarancos. 

DiscoMeCt Switch. A manual disconnoct Switch,  Of tho V b i b l O  l a d  
broak typo, t o  provido a soparation polnt botrmn tho qualifying f ac i l i t y ' s  
generation mystom and th. u t i l i t y ' s  myst-, shall bo roquird. Tho u t i l i t y  
w i l l  spocify t h o  location of tho disconnoct switch. Tha switch shal l  bo 
w n t d  soparato f r a  tho v t o r  mock.+ And shl l  bo roadily ascoosiblo t o  

( 4 )  

~ h o r o t h o  qualifying f a c i l i t y  OXOcCiSO* t h a t  option tho u t i l i t y  sha l l  chargo 

(a) 
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t h e  u t i l i t y  and h c a p ~ b l o  of being locked i n  t h e  open p o i i t i o n  w i t h  s 
u t i l i t y  padlock. Tho u t i l i t y  m y  rosorvo t h o  r i g h t  t o  opon t h o  s w i t c h  ( i . 8 .  
i s o l a t i n g  t h o  q u a l i f y i n g  f a c i l i t y ' s  gonorat ion systmn) without  p r io r  no t ico  
t o  tho q u a l i f y i n g  f a c i l i t y .  TO t h o  oxtont  p r a c t i c a b l o .  hourvor, p r i o r  
n o t i c o  s h a l l  bo givon. 

Any of t h o  f o l l o u i n g  condi t ions s h a l l  bo causa f o r  disconnoction: 
1. U t i l i t y  systom .nurgoncios and/or maintonsneo roqu i rawnt s ;  
1. E s r u d o u s  condi t ions Oxist ing on t h e  q u a l i f y i n g  f a c i l i t y ' s  

gonorating or pro toc t ivo  oquipcsmt as do to rmind  by tho 
u t i l i t y ;  

3. Mvorso offocts of tho qua l i fy ing  f a c i l i t y ' s  gonoration to t h o  
u t i l i t y ' s  othor Olocttic Consuwrs andfor a y n t r a s  dotorminod 
by t h o  u t i l i t y 8  

4. I a i l u r o  of t ho  qua l i fy ing  f ac i l i t y  t o  main ta in  any r o q u i r d  
insuranco;  or 

5. t a i l u r o  of t ho  qua l i fy ing  f a c i l i t y  to canply wi th  m y  oxia t ing  
or f u t u r o  r q u l a t i o n s .  ~ 1 0 s .  ordors or d e i m i o n s  of any 
gwomawnta l  or r o g u l a t o q  a u t h o r i t y  having j u r i d i c t i o n  ovor 
tho qua l i fy ing  fJCflLty'. O l O c t t i C  gonora t ing  mquipont or t h o  
oporation of such o q u i p u n t .  

(b) R o m p n s i b i l i t y  and L i a b i l i t y .  Tho u t i l i t y  and t h o  quurlifying 
f a c i l i t y  s h a l l  oach be rosponsiblo for its own facilities. Tho u t i l i t y  and 
tho qua l i fy ing  f a c i l i t y  sha l l  oach bo romponsiblo for onmuring a d q u a t o  
safoquardm for o t h o r  u t i l i t y  c u s t o m r s ,  u t i l i t y  and qua l i fy ing  f a c i l i t y  
pcrsonnol and oquiplunt, and for tho p r o t o e t i o n  of i t a  own gonorating 
syatoa.  Tho u t i l i t y  .ad tho qual i fy ing  f a c i l i t y  s h a l l  oach i n d m i f y  and 
savo t h o  o tho r  harmloss from M y  and a l l  C l a h s ,  W d s ,  Costs, or mrpenso 
for loss, dam~go, or in jury  t o  porsons or propor ty  of t h o  0Lh.r c a u s d  by, 
a r i s i n g  o u t  of, or resulting from: 

Any act or Omission by a p a r t y  or t h a t  p a r t y ' s  contractors, 
agonts ,  s o r v ~ t s  and wloyoos i n  connection w i t h  t h o  
i n s t a l l a t i o n  or oporat ion of t h a t  p a r t y ' s  gonoration sys tem or 
t h o  oporstion t h o r w f  i n  COMOCt iOI I  wi th  t h o  othor p a r t y ' s  

2. Any dofut  in, f a i l u r o  of, or f a u l t  r01at.d t o  a p a r t y ' s  
gonorat ion s y s t a r  

3. Tho noqligonco of a p u t y  or noqligonco of that p r t y ' s  
con t r ac to r s ,  agonta so rvan t s  and e m p l m . 8  or 

4. Any o t h o r  m n t  or act t h a t  is tho r o s u l t  of, or prOXimatOly 

Tor t h e  purgosos of t h i s  subaoction, t h o  tom p a r t y  shal l  moan o i t h o r  
u t i l i t y  or q u a l i f y i n g  f a c i l i t y ,  as tho cas0 may be. 

( c )  I n ~ u r a n c o .  Tho qual i fy ing  f a c i l i t y  .hal l  d o l i v o r  to  tho u t i l i t y ,  
a t  l o a s t  f i f t r n  day. prior to t ho  start of m y  intorconnoction work, J 
~ o r t i f i c a t o  of insuranco co r t i fy ing  t h o  q u a l i f y i n g  f a c i l i t y ' s  eovorago undor 

l i a b i l i t y  lnmutanco pol icy  issuod by a ropu t Jb lo  insuranco cmpany 
authorized t o  do businoss in tho Stat. of ?lorid. n u i n g  tho  qua l i fy ing  
f a c i l i t y  as namd insurod, and tho u t i l i t y  as a n  a d d i t i o n a l  nMcd innurod, 
which po l i cy  shall conta in  a broad form c o n t r a c t u a l  o n d o r s ~ n t  s p c i f i c a l l y  
covoring t h o  liabilities accoptod undor t h i s  agro-nt arising out of t h o  
intorconnoct ion t o  tho qual i fying f a c i l i t y ,  or causod by opration of m y  of 
tho pua l i fy ing  f a c i l i t y ' s  o q u i p u n t  or by tho q u a l i f y i n g  f a c i l i t y ' s  f a i l u r o  
to maintain t h o  qua l i fy ing  f a c i l i t y ' s  o q u i p w n t  i n  s a t i s f a c t o r y  and safo 
oporating condition. 

Tho po l i cy  p r a i d l r p  such covorago s h a l l  p ~ i d o  public 1 i J b i l i t y  
insurance, inc luding  p m p r t y  d.nug0, in M m o u n t  not 108s thrn $300,000 
for oach o c ~ r r o n c o ;  aon insuranco MY bo roquirod as d- n ~ c o s s u y  by 

1. 

8ySt.l; 

causod by, a p r t y .  
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t h o  u t i l i t y .  In addi t ion .  t h e  above roquirod pol icy  s h a l l  bo endorsed w i t h  
a provis ion  whcroby tho  insurance company w i l l  n o t i f y  t h e  u t i l i t y  t h i r t y  
day# prior t o  t h o  offoctive datm of canco l l a t ion  or material  chango i n  t h o  

Tho q u a l i f y i n g  f a c i l i t y  .hall pay a11 praiums and othor Charges duo on 
maid p l i c y  and k u p  said pol icy  i n  fo rco  du r ing  tho mtiro poriod of 
in te rconnoct ion  w i t h  t h o  u t i l i t y .  

( 7 )  PrOtoCtion and OporatiOn. It will bo t h o  rosponmibility of t h o  
q u a l i f y i n g  f a c i l i t y  t o  provide a l l  dovicem nocoamary t o  p ro tec t  t ho  
q u a l i f y i n g  f a c i l i t y ' *  o q u i p u n t  fms damgo by t h o  abnormal condi t ions  and 
oprationm which occur on tbo u t i l i t y  mymtom t h a t  r o s u l t  in intorruptionm 
M d  rOSt0tatiOnm Of a O r t r i C 0  by tho U t i l i t y ' #  .puiplll.nt .ad p.r#OMel. Tho 
qual i fyLn9 f a c i l i t y  # h a l l  prOtOCt its gonora tor  urd asweiatd q u i p m n t  
from ovorvoltago, U n d . r V O l t ~ 9 8 ,  o n r l o a d ,  s h o r t  c i r c u i t a  ( inc luding  ground 
f a u l t  cond i t ion ) ,  o p n  circuit#, @urn0 unbalanco and rovormal, over or undor 
frequoney condi t ion,  and othor i n j u r i o u s  oloctrical condition# t h a t  u y  
arimo on t h o  u t i l i t y ' #  m y s t r  and any roclome attompt by tbo u t i l i t y .  

ThO u t i l i t y  U Y  rmmervo tho t i g h t  t o  porfoa such t - t m  as it d-m 
noeosmary t o  onsuro mafo and officiant protoetion and a p o ~ a t i o n  of t h o  
q u a l i f y i n g  f a c i l i t y ' .  oqu ipun t .  

(a)  LO#* of Source: Tho qua l i fy ing  f a c i l i t y  #hall prorid., or t h e  
u t i l i t y  w i l l  provide a t  t h e  qua l i fy ing  f a c i l i t y ' s  uponso, approvod 
p r o t o c t i v o  oquip .mt  tIOCO**Ay t o  LPaudiately, conplotmly. and automatically 
dimconnoct tho qua l i fy ing  fac i l i ty 'm gonorat ion frm t ho  u t i l i ty 'm mystom i n  
t h e  ovont Of A f a u l t  on tho  qua l i fy ing  f a c i l i t y ' m  mymtr, a f a u l t  of tho 

mum+ b. Cocop1mt.d wi th in  tho  tL .  mp0cifi.d by t ho  u t i l i t y  in its standard 
operating p r o c d u r o  f o r  it# oloetric mymtr  for loms of a mource on tho 

th im automatic dimconnecting dovice may bo of t ho  mnual  or automatic 
roclom0 typo And mhall not b. eaprblo of rmeloming u n t i l  a f t o r  sorvico is 
ros to rd  by tho u t i l i t y .  The typo and sir. of t h o  dovico shall bo approvod 
by t h o  u t i l i t y  d o p n d i n g  upon +bo ins ta l la t ion .  Adoquato tmat data  or 
t e c h n i c a l  proof t h a t  the  dovico m t m  tho a v o  c r i t o r i a  mst b. supplied by 
t h o  qua l i fy ing  f a c i l i t y  t o  tho u t i l i t y .  Thm u t i l i t y  mhall apprwo a dsvico 
t h a t  w i l l  porform tho above function# a t  minimal capital and o p r a t i n g  c o s t s  
t o  thm qualifying f a c i l i t y .  

(b) Coordination and Synchronization. Tho qualifyLap f a c i l i t y  s h a l l  bo 
romponsiblo for coordination M d  mynchronization of t ho  qua l i fy ing  
f a c i l i t y ' .  o q u i p n t  with tho  u t i l i t y ' s  oloctrical mysta ,  and arsumos a11 
responsibility for dlaugo t h a t  u y  occur from improp.r COOrdinAt iOn or 
mynchronization of t h o  gensrator  w i t h  tho u t i l i t y ' s  system. 

( C )  Llectrical C h 4 r a c t e r i # t i C B .  S inglo  phan goncrator 
~ntorconnoct ionm w i t h  t h e  u t i l i t y  aro p o r m i t t d  a t  pobmr 1.~01~ up t o  20 KU. 
tor loorlm oxc..dinq 10 XU, a t h r o e  phamm balmcod intmrconnoction 
vi11 normally bo roquirad. ?or t h o  plrposo of calcnlat inq Connected 
gonorat ion,  1 horsopornr mal# 1 kilowatt. Tho qualifying f a c i l i t y  # h a l l  
in te rconnec t  with t h o  u t i l i t y  a t  t h o  voltagm of thm ara i lab lo  dimtr ibut ion 
or t h o  t r a n u i m s i o n  l i n e  of tho u t i l i t y  for tho l o c a l i t y  of t h e  
~n to rconnoc t ion ,  and #hall u t i l i =  on. of t h o  mtandard COMoctions ( s ing lo  
phase,  threo pha.0. 

rho u t i l i t y  MY rosom t ho  right to  roqui ro  a s o p u a t o  trurmfornution 
and/or s e rv i co  for a qualifyilrp f a c i l i t y ' s  g e n e r a t h  myst-, . a t  t h e  
q u a l i f y i n g  f a c i l i t y ' #  o x p n n .  Tho qua l i fy ing  f a c i l i t y  #ha l l  bond a11 
n o u t r a l s  of tho qual i fy ing  f a c i l i t y ' #  system t o  tho u t i l i ty ' .  nOutrAl, and 
;hal l  i n s t a l l  a m m p u a t m  d r i v m  ground with a romimta11~. raluo which mhall 
bo d e t o r m i n d  by t he  u t i l i t y  M d  bond +him ground to tho qual i fy ing  
f a c i l i t y ' #  mystom noutral .  

po l icy .  

u t i l i t y - ' #  BySt.la, O r  lo## Of .OUEQ on t h o  u t i l i t y ' #  #yet-. DLBCOMOCtiOn 

u t i l i t y ' s  mySt.ll. 

d O l t A )  U appCOVd by t h o  u t i l i t y .  
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( d )  Exceptions. A qua l i fy ing  f a c i l i t y ' s  g e n e r a t o r  having a capaci ty  

1. produco powr i n  excess of 1/2  of  t h o  minimum u t r l i t y  c u s t m o r  
roquire-nt. of t h o  intorconnoctod d i s t r i b u t i o n  or 
t ransmiss ion  c i r c u i t ;  or 

1. produco powr flows approaching or o r c o d i n g  tho  t h e r m a l  
CApaCity Of tho  eonnoctod u t i l i t y  d i e t r i b u t i o n  or transmission 
l i n o s  or t r a n s f o m o r s ;  or 

3. a d v o r w l y  a f f e c t  t h o  Oporation of t h o  u t i l i t y  or othor  u t i l i t y  
custOO.r's wltage, frcquoney or o v o r e u ~ r o n t  cont ro l  md 
pro toc t ion  dovicos; or 

4. advorsoly affect t h o  q u a l i t y  o f  sorvico to  othor  u t i l i t y  
customers; or 

5. intorconruc+ a t  TOl tago  l o v o l s  groator than  d i s t r i b u t i o n  
vo1tag.s , 

w i l l  roquirc mor. ecaplu i n t o r c o n ~ c t i o n  f a c i l i t i o s  a0 d d  necessary by 
t h o  u t i l i t y .  

( 8 )  Qual i ty  of SOrvicO. Tho q u a l i f y i n g  f a c i l i t y ' s  gonorat.6 
o l o e t r i c i t y  s h a l l  moot tho f o l l ~ ~ i n p  m i n i n r  q u i d o l i n o ~ r  

(a) ?roquoncy. Tho 9ovornor con t ro l  on tho p r i n  movor sha l l  bo 
eapablo of maintaining t h o  9enora tor  ou tput  froquoncy wi th in  limits for 
loads f r o p  no-load up t o  C a t 4  output .  Tho l i m i t s  f o r  froquoncy s h a l l  bo 60 
h e r t z  ( c y c l o s  per second). p lus  or minus an ins tan tanoous  va r ra t ion  of loss 
than  1%. 

Voltago. Tho regulator control s h a l l  bo eapablo of m i n t a i n i n q  tho 
gonora tor  ou tpu t  vo l tago  wi th in  limits fo r  l o a d s  from no-load up t o  ra tod  
output .  Tho llmlts for mltago .hall bo tho nominal oporat ing voltago 
h ~ o l ,  p luo  or minus 5%. 

(c) Ilarmonics. Tho output s i n 0  w a y .  d i s t o r t i o n  sha l l  bo do- 
acceptablo whon it doos not hav. a highor contont  (root w a n  square) of 
harmonic. t han  t h o  u t i l i t y ' s  110-1 harmonic contont  a t  tho i n t ~ r c o n n o c t i o n  
point,. 

(d) Pavor ?actor. Tho qua l i fy ing  f a c i l i t y ' s  gonorat ion systom sha l l  bo 
dosipnod, oporatod and cont ro l lod  t o  prorido roactiw powor roquiremonts 
frop 0.85 lagging t o  0.85 loading power f ac to r .  Induct ion gonorators Sha l l  
havo o t a t i e  capacitor.  t h a t  provido a t  h a s t  85% of t h o  u p n o t i z i n g  m r r o n t  
requiromonts of t h o  induct ion gonorator f i o l d .  (Capacitors s h a l l  n o t  bo mo 
l a r g o  am t o  pomit solt-oxcitation of tho  q u a l i f y i n g  f a c i l i t y ' s  gonorator 
f i o l d ) .  

( 0 )  Dc Gonorators. Diroct eurront  gonoratorm MY bo opratod i n  
para1101 wi th  tho u t i l i t y ' s  a y s t m  through a synchronous invortor.  Zho 
i n v o r t o r  must moot a11 c r i t o r i a  i n  thoso ~ 1 0 s .  

(9 )  notoring.  Tho a c t u a l  motoring oquipaont  requir.6, its volts90 
r a t i n g ,  nlllllb.r o f  phasos. sizo, cur ron t  t r a n o f o r w r s ,  go ton r i a l  
t ransformers ,  numbor of i npu t s  and associated l m  dopondoat on t h e  
typo,  size and loca t ion  of t h o  oloctric sorvico prooidod. In  s i t u a t i o n s  
whore p".r M y  f low both i n  and Out of t h o  q u a l i f y i n g  f a c i l i t y ' s  s y s t m ,  
pwer f lov ing  i n t o  th. qua1l fy l Iq  facility's system w i l l  k ~ a s u r o d  
.ep.ratoly f r c a  p m r  f b ~ i n p  Out Of tho  q u a l i f y i n 9  f a c i l i t y ' s  ByWa. 

T ~ O  u t i l i t y  w i l l  provido, a t  no a d d i t i o n a l  comt t o  t h e  qua l i fy ing  
f a c i l i t y ,  tho w t o r i n g  o q u i p e n t  nocosmay to moasurm capac i ty  a d  onorpy 
d e l i v o r i o s  t o  t h o  qua l i fy ing  f a c i l i t y .  Tho u t i l l t y  w i l l  pcovid., a t  tho  
V a l i f y i n q  f a c i l i t y ' s  oxponso, tho nocossary a d d i t i o n a l  motorin9 o q u i p o n t  
to  wamuco onorgy do l lvo r ios  by t h o  qua l i fy ing  f a c i l l r y  to tho  u t i l i t y .  

( io )  -st ~ o s p o n s i b l l i t y .  Tho qua l i fy ing  f a c i l i t y  is roquLr.6 to  bear 
a11 C o s t .  associated w i t h  tho c h a n p r a u t ,  upgradinp or addition of 
p r o t o c t i v o  dovicos. t r a n s f o r a r m ,  l ines ,  sorvieos, motet., switchos, and 
..*xiat.d oqulpawnt and dovlcos kyond  t h a t  whlch would bo r0quir.d t o  

r a t i n g  t h a t  can: 

(b) 
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provide noma1 aervico to the qualifying facility if tho qualifyinq facility 
rere a non-generating Cu*tOmor. Theao costs shall be paid by the qualifying 
facility to the utility for a l l  matorial and labor that is roquired. Prior 
to any work b i n 9  dono by tho Utility, tho utility shall supply tho 
qualifying facility with a witton cost o m t i ~ t o  of all its roquirod 
matorials And hbor and *#that0 Of tho dat8 by which constructlon of tho 
intorconnoction will b. caplotod. ThLs ostimata shall bo providod to tho 
qualifying facility within 60 days aftor tho qualifying facility mupplios 
tho utility 4 t h  its final oloctrical plans. Tho utility shall also provide 
project timing and feasibility information to thr qualifying facility. 

Each utility shall subrit to tho -Lomion, a standard agroemont 
for lntmrconnoction by qualifying facilities as part of thoir standard offor 
eontract or contract. roquirod by Rule 25-17.0832(3). 
specific Authority: 366.0S1, 3S0.127(2), ?.S. 
tru 1mpluont.d: 366.OSl. Y.S. 
sistory: Now 9/4/83, fomrly ZS-17.S7, bend& lO/ZS/90. 

spocific Authority: 3S0.127(2), 366.OSl. ?.S. 

x i s t o q :  WOW 10/4/8S, forwrly 25-17-80, A8ood.d 2/3/87. Ropoa1.d 10/2S/90. 

h .as l ismion  Sorrico Not Roquird for 1.lf-Sorrico. 
spocific Authority$ 3S0.127(2), 366.0S(l), Y.S. 
L a w  1mplemont.d: 366.0S(9) ,  366.04(3), 366.0SS(3), I.S. 
#istory8 Iw 10/4/8S, fornrlr 2s-17.882, Ropoa1.d lO/ZS/90. 

(11) 

2s-17.088 TransdssLon Somiem for Qualifying ?acilitios. 

L . w  IDp1uOnt.d: 366.0S1, 366.04(3), 366 .05S(3 ) r  1.1. 

2s-17.0882 

21-17.0883 Cenditiona BoquiriOQ Tranuinslon mmico for ~ l f - s o r v i c o .  
Public utilitios uo rqirod to provido tranmmlamion and diotribution 

sorvicoo to .nablo a rota11 Eusto0.r to transmit eloctrieal p M r  gonoratod 
at on. location to the cumtamor's facilitioo at anoth8t loeation whon tho 
prosision of such servicr urd it# associated chargos, tormo, and othor 
conditions arm not roa8onably projoctod to roault in highor cost oloctric 
sorvico to tho utility's gonar.1 body of rotail and wholosalo cuatomors or 
adversely affoct tho adoquay or roliabillty of eloctric sorvice to all 
custo~ro. Tho d.teain4tion of whother transmission sorvico for solf 
sorviem l m  likely to rooult in hlghor cost oloctric sorvico may bo mad. 
uming cost offoctivonoss rthodology omployod by tho Cormission in 
ovaluatlng consorvation program of tho utility, adjustod as appropriato to 
rof lect tho qualifying facility's contribution to tho utility for standby 
morvice and whwling chargma, other utility program costa, tho fact that 
qualifying facility oolf-oorric8 prfomanco can bo procisoly rtorod and 
aonitorod. and taking into considoration tho uniquo load charactorimtics of 
the qualifying facility C0mpar.d to othor consorvation proptuna. 
spoelfic Autborityl 366.0S1, 310.127(2), ?.S. 
I l W  ImPh108t.d: 366.0S1, 1.3. 
sistory: I w 10/2Sl9@. 

25-17.089 Traasrission Serde8 for Qualiffiag Yacilitios. 
(1) Upon roquost by a qualifying facility. oach oloctric utility in ?lorid. 
shall provido, subject to tho provisions of submeetion (3) of this rub, 
tranmmlssion sorvicr to whnl am-avaihblo onorgy or firm onorqy and 
capacity probueod by a Qualifying Iacility from tho Qualifying ?aeility to 
anothor oloctrlc utility. 

(2) Tho rat.., t o m ,  and conditions for tranmmission sorvieos a. 
described in mubsoctl~n (1) and in  Rulo 25-17.0883 which aro providod by an 
investor-omod utility ob11 b. tho00 approvod by tho ?&oral Enorgy 
implatory coamlooion. 
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' ( 3 )  An o l e c t r i c  u t i l i t y  m y  dony, cu r t a i l ,  or dimcontinuo transmismion 
se rv ice  t o  a Qual i fy ing  F a c i l i t y  on a non- d iscr imina tory  bas i s  i f  t h e  
p rovis ion  of such so rv icc  would advormoly a f f o c t  t h e  mafoty, adequacy, 
r o l i a b i l l t y ,  or cost of providinq oloctric so rv ico  t o  t h o  u t i l i t y ' s  goneral  
body of rotail  and wholosalo ~ ~ s t o n u r a .  
spocific Authority:  366.051, 350.127(2), ?.S. 
L.U x m p i u ~ ~ t o d t  366.0~1, J U . O ~ S ( ~ ) ,  ?.a. 
m i s t o q :  Nor l0/25/90. 

as-17.090 b 8 0 n . d -  

25-17.091 WTO-tAl & l i d  NaStm .od C.p.City. 
(1) Dof in i t i ons  and &pplieabili ty:  
(a) .Solid Vasto h e i l i t y '  wan. A f a c i l i t y  ownod or oporatsd by, or on 

behalf o f ,  1ocJl qovornwnt ,  tho purposo of uhieh is t o  dispose of s o l i d  
wasto, as t h a t  t o m  is dofinod i n  soction 403.703(13). rla. Stat .  (1988), 
and t o  gonerat. o l o c t r i c i t y .  

A f a c i l i t y  is m o d  by or oporatod on k h a l f  of a local gavor~nnont 
if t h o  power purchaoo agr-nt is botwon tho local gpvor~nnont and t h o  
oloetric u t i l i t y .  

A solid waoto f a c i l i t y  s h a l l  includo a f a c i l i t y  which is xmt m o d  
or opcratod by a local qovornwnt but  is oporatod on its bohalf.  Vhon t h o  
powor purchaso aqroommt is botumon a non-govorwnta l  o n t i t y  urd an  
o l o e t r i c  u t i l i t y .  t h o  f a c i l i t y  is oporatod by a p r i v a t a  mntity on tahalf  of 
a l o c a l  govornmont if: 

1. On. or mor. l o c s l  q o v o r w n t s  have ontorod i n t o  a lonq-tom 
agr-nt w i t h  t ho  p r i v a t o  o n t i t y  for t h o  d isposa l  of s o l i d  
wasto f o r  which t ho  local qovornmnts  .aro rosponsiblo and t h a t  
aqromwnt has a t o m  a t  loast as long as tho tom of tho 
c o n t r a c t  for t ho  purchaso of  mor^ and capaci ty  frm t h o  
f a c i l i t y ;  and 

2. Tho Comaission dotorsinom thoro  is no undue risk i.poud on 
tho  o l o c t r i c  ratopayorm of t h o  purchasing u t i l i t y ,  &sod on: 
a. Tho loca l  govornnwnt's accoptanco of rosponmibility for 

tho pr iva to  o n t l t y ' s  porfornunco of t h e  p#or purchaso 
con t r ac t ,  or 

b. Such othor f a c t o r s  as t h o  C-ission doems appropriato,  
including, u i thou t  l imi t a t ion ,  tho issuance of bonds by 
tho local qoverment  to f inanso a l l ,  or a subotant ia l  
por t ion ,  of tho costs of tho f a c i l i t y ;  t ho  r o l i a b i l i t y  of 
tho s o l i d  uas to  tochnoloqy; and t h o  f inanc ia l  capab i l i t y  
of  t h o  p r iva t a  ornor and oporator.  

3. Tho r o q u i r a m ~ t o  of  subparagraph 2 sha l l  bo satisfied i f  a 
local qovermont descr ibod i n  subparagraph 1 ontors  i n t o  an 
aqro-nt u i t h  t h o  p l rchss inq  u t i l i t y  providing t h a t  i n  t h o  
w o n t  of a dofau l t  by tho p r iva to  o n t i t y  undor tho  powr 
purchaso contract ,  t h o  local goverrunont s h a l l  perform t h o  
p r iva to  o n t i t y ' s  ob l iga t ions ,  or cause them t o  bo p r f o n m d ,  
f o r  tho remaininq t o m  of t h o  cont rac t ,  and sha l l  not cook t o  
r enego t i a to  tho  p o r  purchaso cont rac t .  

(d)  T h i s  ~ 1 0  s h a l l  apply t o  a11 e o n t r a c t s  for tho  prrchaso Of on or^ 
or capac i ty  from solid wasto f a c i l l t i o s  ontorod in to ,  or r o n q o t i a t o d  as 
providod i n  oubsoction ( 3 ) .  aftor OCtobor 1, 1988. 

( 2 )  txcopt as p r o v i d d  in subsoct ions (3) and (4 )  of t h i s  N10, tho 
provis ions of Ruloo 25-17.080 - 25-11.089, Tlorida Administr8tivO Cod., A r O  
applicable t o  contractm for th. purchaso of onorgy and capaci ty  frm a sol id  

(b)  

(e )  

wasto f a c i l i t y .  
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( 3 )  Any O O l i d  waOt0 f a c i l i t y  which ha. an o x i i t i n g  f i r m  onerqy and 
capaci ty  Contract  i n  o f f o c t  beforo October 1, 1988, o h a l l  have a one-time 
optron t o  r enego t i a t e  t h a t  cont rac t  t o  i n c o r p o r a t e  any or a11 of t h e  
provioiono Of oubooction ( 2 )  and (0 i n t o  t h o i r  contract .  T h i a  
ron .got ia t ion  @ h a l l  bo baood on t h o  u n l t  t h a t  t h o  c o n t r a c t  was dorignod t o  
avoid but  applying t h o  m o t  rocont Camioaion-approvad coot oot-teo of 
R u h  25-17.0832(5)(a), ?lorid. Adminiotrativo Cod., tor tho  o w  u n i t  typo 
and ln-oor*.ico yoar t o  dotarmino t h o  u t i l i t y ' o  va luo  of avoidod capac i ty  
ovor t h o  rana in lnq  t o m  of tho  cont rac t .  

(4 )  Boc.uOr O O C t i O n  377.709(4), ?la. Stat., r0quir.m t h o  l o c a l  
q o v o r w n t  t o  rofund oac ly  capac i ty  paywnto ohould A s o l i d  waoto f a c i l i t y  
k aburdonod. c1oo.d down or rondorod llloqal, a u t i l l t y  u y  not roquira 
rial-rolatod p u u a n t r o  00 roquirod i n  Rulo 25-17.0832. paragraph (Z)(e), 
(l)(d), ( 3 ) ( 0 ) 8 ,  and ( 3 ) ( f ) l .  Roy.vor, at it. option, a w l l d  w a t a  
f a c l l l t y  may provldo ouch r iok r o l a t d  quarontoo. 

( 5 )  Nothinq Ln t h i o  N h  oha l l  procludo mild ramto f a c i l i t y  frcm 
olocting a d v a n n  capacity p a p o n t o  au tho r i zod  purouaat t o  section 
377.709(3)(b), P.S., which advancod c a w c i t y  pymmnto o h a l l  k in l i o u  of 
firm capac i ty  paymmnto oth.ruioo au thor i rod  plrouant t o  t h i o  malo M d  Rulo 
25-17.0832, I .A.C. Tho provloiono of oubooction ( 4 )  aro opplicablo to Oolld 
wasto f a c l l i t i o o  olocting advancod capac i ty  p.y.wnto. 
SpocifiC Authority: 3S0.127(2), 377.709(5), ?.Sa 
LAW X ~ p l . u n t o d r  3bb.051, 366.055(3), 377.701, P.8. 
i i o t o q :  MOU 8/8/85. r o r u r l y  2s-17.91, Lundod 4/2b/89, 10/25/90. 

4 
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2NC CASE of Level 1 printed in FULL format. 

In Re: Petition of Polk Power Partners for a Declaratory 
Statement Regarding Eligibility for Standard Offer Contracts 

DOCKET NO. 920556-EQ; ORDER NO. PSC-92-0683-DS-EQ 

Florida Public Service Commission 

1992 Fla. PUC LEXIS 1076; 92 FPSC 7:388 

July 21, 1992 

PANEL : 
['I1 

The following Commissioners participated in the disposition of this matter: 
THOMAS M. BEARD, Chairman; BETTY EASLEY; J. TERRY DEASON; SUSAN F. CLARK; LUIS 
J. LAUREDO 

OPINION: 
ORDER GRANTING DECLARATORY STATEMENT IN THE NEGATIVE 

BY THE COMMISSION: 

BACKGROUND 

By petition filed May 28, 1992, Polk Power Partners, L.P. ("Polk") has asked 
for a declaratory statement that Polk Power Partners may sell additional 
capacity from a qualifying cogeneration facility via a standard offer contract, 
where the project's total net generating capacity exceeds 75 megawatts (MW) and 
where the contemplated standard offer contract provides for committed capacity 
of less than 75 MW. 

Though acknowledging that Rule 25-17.0832(3) (a), F.A.C. provides for 
standard offer contracts involving "small qualifying facilities less than 75 
megawatts. 'I, Polk theorizes an ambiguity as to whether the 75 megawatt cap 
speaks to the total net generating capacity nl of the QF, as defined at 18 
C.F.R. 292.202 (g) (1990) of the FERC rules implementing PURPA, or the committed 
capacity which the qualifying facility has contractually committed to deliver on 
a firm basis to the purchasing utility. It is the latter definition [ *21  
alone which would be consistent with the declaratory statement petitioned for by 
Polk. 

nl Total net generating capacity, or "useful power output" of a cogeneration 
facility means the electric or mechanical energy made available for use 
exclusive of any such energy used in the power production process. 

DISCUSSION 

We grant Polk Power Partners' Petition for Declaratory Statement, albeit in 
the negative. 

The mere allegation at p. 8 of the Petition that 

EXHIBIT 
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A QF with a total net generating capacity of 95 MW that Sells Only 7 0  MW to a 

is hardly sufficient to create authentic ambiguity in this matter in view of 
purchasing utility is frequently referred to as a 70 MW QF 

the context in which the operable standard offer rule appears. Not only Rule 
25-7.0832(3) (a), previously cited, but also Rule 25-17.0832(2) states that 

Negotiated contracts shall not be evaluated against an avoided unit in a 
standard offer contract, thus preserving the standard offer for small qualifying 
facilities as described in subsection (3) 1e.s.I 

All of the language in both rule sections relating the 75 MW cap to the goal 
of preserving the standard offer for small qualifying facilities would [*31 
be rendered nugatory by the declaratory statement petitioned for by Polk. 

If "committed" capacity, rather than total net generating capacity were the 
measure by which to calculate the 75 MW cap, QF's of any size could participate 
in standard offer contracts, contrary to the clear intent of the rules to 
preserve such participation for small QF's. It is a fundamental principle of 
statutory construction that statutes are not to be construed in such a manner as 
to render them meaningless, and that principle should govern the interpretation 
of rules as well. 

Accordingly, we decline Polk's Petition to issue the statement requested. We 
state instead that the 75 MW cap referenced in Rule 25-17.0832(3) (a) refers to 
the total net generating capacity of the QF. 

In view of the above, it is 

ORDERED by the Florida Public Service Commission that Polk Power Partner's 
Petition for Declaratory Statement is granted in the negative. It is further 

ORDERED that this docket is closed. 

By Order of the Florida Public Service Commission this 2lst day of July, 
1992. 
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PANEL : 
[*11 

In Re: Joint Petition for Approval of Standard Offer 
Contracts of FLORIDA POWER CORPORATION and AUBURNDALE POWER 

PARTNERS, LIMITED PARTNERSHIP 

DOCKET NO. 940819-EQ; ORDER NO. PSC-94-1306-FOF-EQ 

Florida Public Service Commission 

94 FPSC 10:375 

October 24, 1994 

The following Commissioners participated in the disposition of this matter: 
J. TERRY DEASON, chairman, SUSAN F. CLARK, J O E  GARCIA, JULIA L. JOHNSON, DIANE 
K. KIESLING 

OPINION: 
NOTICE OF PROPOSED AGENCY ACTION ORDER APPROVING CONTRACT MODIFICATIONS 

BY THE COMMISSION: 

NOTICE IS HEREBY GIVEN by the Florida Public Service Commission that the 
action discussed herein is preliminary in nature and will become final unless a 
person whose interests are substantially affected files a petition for a formal 
proceeding, pursuant to Rule 25-22.029, Florida Administrative Code. 

By Order No. 21947, issued September 27, 1989, we approved a standard offer 
contract between Florida Power Corporation (FPC) and the Sun Bank of Tampa Bay 
( S u n  Bank1 for 8 . 5  MW of capacity generated by a wood waste burning cogeneration 
unit in Jefferson County. In Order No. 21948, a companion order issued that 
same date, we approved a standard offer contract between FPC and Sun Bank for 
7.969 MW of capacity generated by a similar unit in Madison County. 

Both standard offer contracts contained provisions that permitted assignment 
of the contracts with FPC's prior written approval, and in fact Sun Bank had 
[ * 2 1  already assigned both standard offer contracts to LFC Corporation (LFC) 
on April 14, 1989. Both standard offer contracts also contemplated a one-time 
adjustment of committed capacity; and on December 18. 1992, LFC increased the 
committed capacity for the Madison facility from 7.969 MW to 8.5 MW. The 
combined committed capacity of the facilities is now 17 MW. The facilities have 
been operational since 1990. 

The standard offer contracts were assigned again by LFC to Auburndale Power 
Partners, Limited Partnership (Auburndale) in a "Consent and Agreement" 
(Consent), executed by LFC, FPC and Auburndale on April 18, 1994. By the terms 
of the Consent, Auburndale would generate the firm capacity and energy committed 
by LFC's standard offer contracts from Auburndale's own existing 150 MW natural 
gas fired cogeneration facility in Polk County, not from LFC's existing wood 
waste burning cogeneration facilities in Madison and Jefferson Counties. 

EXHIBIT 1-1 857 



1994 Fla. PUC LEXIS 1328, *2; 94 FPSC 375 
Page 7 

Auburndale already plans to sell 114 MW of firm capacity to FPC pursuant to a 
negotiated contract that we approved in Order No. 24634, Docket No. 91040i-EQ, 
issued July 1, 1991. The Consent also provided that FPC could curtail energy 
purchases from [ * 3 1  Auburndale under certain circumstances. If the Consent 
is approved, LFC plans to discontinue operations at the Madison and Jefferson 
County facilities. 

O n  August 5, 1994, Auburndale and FPC filed this Joint Petition for Expedited 
Approval of Contract Modifications. 
asked us to confirm that the standard offer contracts as modified continue to 
qualify for cost recovery and are not subject to the provisions of the 
Commission's current Rule 25-17.0832(3) (a), whichh limits the availability of 
Standard Offer Contracts to Qualified Cogeneration Facilities (QF) under 75 MW. 
The modifications in question include: LFC's assignment of the standard offer 
contracts to Auburndale; a change in location and facilities from LFC's plants 
in Madison and Jefferson counties to Auburndale's natural gas fired plant in 
Auburndale; and, curtailment provisions that permit FPC to reduce energy 
purchases from Auburndale during certain periods when FPC's load is reduced. 

At our September 20, 1994 Agenda Conference we addressed four substantive 

In the joint petition the parties have 

issues raised by the joint petition: 

1) Is LFC's assignment of its standard offer contracts with Florida Power 
Corporation [ *41 to Auburndale Power Partners contemplated by the terms of 
those contracts? 

2) Is the change in location from the existing LFC facilities in Madison and 
Jefferson counties to the Auburndale facility in Polk county, Florida 
contemplated pursuant to the original standard offer contracts? 

3 )  Are the agreed upon "Off-peak Curtailment Periods" as defined in the 
Consent and Agreement between Auburndale, FPC, and LFC contemplated pursuant to 
Sections S(a) and 5(c) of LFC's original standard offer contract? 

4) Should the joint petition for approval of contract modifications be 
approved? 

Our decision on those issues is memorialized below 

The Assignment 

The standard offer contracts in question specifically provide for assignment 
with the prior written approval of FPC. This requirement was met when LFC, 
Auburndale, and FPC entered into the Consent and Agreement. The Consent 
assigned the responsibility of generating the power and the rights and benefits 
of the standard offer contracts to Auburndale. By an amendment to the Consent, 
LFC has retained its original obligations to FPC. Upon consideration we find 
that this type of assignment was contemplated in the original standard 1.51 
offer contracts that were approved by the Commission in Order Nos. 21947 and 
21948. Therefore, no further Commission approval is required. 

The Change in Facilities and Location 

While the terms of the standard offer contracts provided for assignment, the 

PEC10607 
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terms of the contracts did not provide for a change in location and facilities 
from the existing woodburning facilities in Madison and Jefferson counties to 
the Auburndale natural gas facility in Polk county. 

"off-the-shelf" offering that has certain blank terms to be filled in when a 
particular QF executes the contract. Those terms include the name of the QF, 
the effective date of the contract, the location of the facility, the size of 
the facility, the term of the contract, the committed capacity, the in-service 
date, and the capacity payment option. Once the blanks are filled in and the 
standard offer is signed, those terms are not subject to negotiation or 
modification unless the contracts specifically provide for the modification. 

As the name implies, a standard offer contract is just that, an 

Auburndale and FPC suggest that the change in location is a minor 
modification, because the location was originally left blank 1'61 in the 
standard offer contract. The location provision of a standard offer contract is 
left blank because the utility does not know the location or type of a facility 
when it publishes its standard offer contract tariff. 
information was not specified by the utility before the standard offer was 
executed does not mean that the information is insignificant and can be changed 
at will. It means that at the outset the cogenerator has the flexibility and 
the responsibility to provide the location information so that the purchasing 
utility can, from that point on, manage its purchased power contracts and plan 
its system accordingly. The changes in location and facilities significantly 
modify the project that was the subject of the original standard offers: We 
must evaluate the current effect of those changes on the ratepayers. 

The fact that this 

FPC indicated that the current LFC standard offer contracts are more 
expensive than FPC's current avoided costs by approximately $ 20 million. 
analysis of the benefits of the proposed changes shows a net present value 
benefit of approximately $ 12 million compared to the original standard offers. 
Auburndale and FPC state in [*71 their joint petition that the "new location 
will reduce line loss incurred in the transmission of power to the load center, 
provide greater reliability as the transmission distance will be significantly 
shortened, and increase FPC's opportunity for purchase of bargain and emergency 
power from the non-peninsular Florida System." At the Agenda Conference, FPC 
indicated that the majority of the $ 12 million benefit was the result of 
replacing expensive as-available energy with less expensive firm energy. We 
believe that in this instance there are significant benefits to be gained by 
FPC's ratepayers, and accordingly we approve the modification. 

Curtailment 

FPC's 

Section 4(d) of the Consent and Agreement defines "Off-Peak Curtailment 
Periods" as the off-peak hours, 12:OO a.m. to 6:OO a.m. for certain months of 
the year. These are the "[tlimes the Company shall be deemed unable to accept 
energy and capacity deliveries". 
purchase excess as-available energy which may not be economical. 

This section relieves FPC of the obligation to 

Section 5 of LFC's standard offer contract reads as follows: 

During the term of this agreement, QF agrees to: 

(a) Provide The Company prior to October 1 of [ * E 1  each calendar year an 
estimate of the amount of electricity generated by the Facility and delivered to 
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The Company for each month of the following calendar year, including the time, 
duration and magnitude of ar/ planned outages or reductions in capacity; 

Promptly update the yearly generation schedule and maintenance schedule 
as and when any changes may be determined necessary; 

(b) 

(c) Coordinate its scheduled Facility outages with The Company; 

(d) Comply with reasonable requirements of The Company regarding day-to-day 
or hour-by-hour communications between the parties relative to the performance 
of this Agreement; and 

(e) Adjust reactive power flow in the interconnection so as to remain within 
the range of 85% leading to 8 5 %  lagging power factor. 

Section 5 of the standard offer requires that the QF and the utility 
coordinate planned outages of the QF so the utility can manage its system. 
Typically, planned outages are for maintenance purposes for the QF. They are 
not to relieve minimum load problems of the utility. The "Off-peak Curtailment 
Periods" provision in the Consent are intended to relieve minimum load problems 
that FPC contends exist, to avoid economic penalties [ *91 associated with the 
continuing purchase of as-available energy during off-peak hours. The "Off-peak 
Curtailment Periods" provision is a modification to the terms of the original 
standard offer contract that is not provided for in the contract. 

Having said that, we do believe the parties have adequately demonstrated that 
the new curtailment provisions will provide FPC the opportunity to avoid the 
continuing purchase of as-available energy during off-peak hours, and thus, like 
the change in location and facilities, will provide benefits to FPC's 
ratepayers. We therefore approve the curtailment provisions. We view the 
question of whether current Rule 25-17.0832(3) (a), Florida Administrative Code 
applies to these contracts as modified to be moot. 

It is, therefore, 

ORDERED by the Florida Public Service Commission that the Joint Petition for 
Expedited Approval of Contract Modifications of Florida Power Corporation and 
Auburndale Power Partners, Limited Partnership is approved for purposes of cost 
recovery. It is further 

ORDERED that this Order shall become final and this docket shall be closed 
unless an appropriate petition for formal proceedings is received by the 
Division of Records [* lo1  and Reporting, 101 East Gaines Street, Tallahassee, 
Florida 32399.0870. by the close of business on the date indicated in the Notice 
of Further Proceedings or Judicial Review. 

By ORDER of the Florida Public Service Commission, this 24th day of October, 
1994. 

Chairman Deason and Commissioner Clark concur in the Commission's decision 
that the proposed modifications to the standard offer contracts are beneficial 
to FPC and its ratepayers and should be approved. They do not believe that it 
is necessary to decide whether the modifications were contemplated in the 
original contracts. 
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1992 Fla .  PUC LEXIS 1549 p r i n t e d  i n  FULL format. 

I n  re: P e t i t i o n  f o r  Authori ty  f o r  F lo r ida  Power Corporation 
t o  Refuse a l l  Standard Offer  Cont rac ts  Except t h a t  submitted 

by Panda Kathleen, L.P. 

DOCKET NO. 911142-EQ; ORDER NO. PSC-92-1202-FOF-EQ 

F lo r ida  Publ ic  Serv ice  Commission 

1992 Fla.  PUC LEXIS 1549; 92 FPSC 10:556 

October 22, 1992 

PANEL : 
[*I1 

The fol lowing Commissioners p a r t i c i p a t e d  i n  t h e  d i s p o s i t i o n  of t h i s  matter: 
THOMAS M. BEARD, Chairman; SUSAN F. CLARK; J. TERRY DEASON; BETTY EASLEY; LUIS 
J. LAUREDO 

OPINION: 
ORDER GRANTING PETITION FOR AUTHORITY FOR FLORIDA POWER CORPORATION TO REFUSE 

ALL STANDARD OFFER CONTRACTS EXCEPT THAT SUBMITTED BY PANDA KATHLEEN, L.P. 

BY THE COMMISSION: 

CASE BACKGROUND 

I n  Docket No. 910004-EU, t h e  Commission determined t h a t  FPC's avoided u n i t  
f o r  i t s  s tandard  o f f e r  contract  w a s  a 1997 combustion tu rb ine .  The s tandard 
o f f e r  subsc r ip t ion  l i m i t  w a s  set a t  80 MW, with an e f f e c t i v e  d a t e  of September 
20, 1991. 

FPC conducted a two week "open season" from September 20, 1991, t o  October 4, 
1991, dur ing  which p o t e n t i a l  p roviders  w e r e  t o  submit s tandard  o f f e r  c o n t r a c t s  
f o r  eva lua t ion .  FPC rece ived  n i n e  c o n t r a c t s  during i t s  "open season" and one 
contract a f t e r  t h e  "open season" concluded. On November 19, 1991, FPC 
p e t i t i o n e d  t h e  Commission f o r  a u t h o r i t y  t o  r e j e c t  t h e  f i r s t  s tandard  o f f e r  
con t r ac t  it had rece ived  on September 20, 1991, from Noah I V  GP, Incorporated 
(Noah I V ) .  Subsequently, on November 26, 1991, FPC f i l e d  a p e t i t i o n  with t h e  
Commission f o r  a u t h o r i t y  t o  r e f u s e  a l l  s tandard  o f f e r  c o n t r a c t s  [*2] except 
t h e  one submit ted by Panda Kathleen L.P. 
of Noah I V ' s  con t r ac t .  
docket,  Docket No. 911142-EQ. 

This  p e t i t i o n  a l s o  included r e j e c t i o n  
The t w o  p e t i t i o n s  have been combined i n t o  t h i s  s i n g l e  

On December 13, 1991, Noah I V  and Ark Energy, Incorporated (Ark) ,  j o i n t l y  
f i l e d  an Answer and Cross-Pet i t ion t o  FPC's p e t i t i o n .  
and Ark requested t h e  Commission t o  reject FPC's  p e t i t i o n  and e i t h e r  (1) order  
FPC t o  execute  t h e  s tandard  o f f e r  contract submitted by Noah I V  t o  FPC o r  ( 2 )  
set t h e  matter f o r  hearing. 
permit t h e  p e t i t i o n  by FPC t o  be  t r e a t e d  as a Proposed Agency Act ion .  A t  t h e  
February 18, 1992, agenda conference,  t h e  Commission voted unanimously t o  
approve t h e  s t a f f  recommendation t o  approve FPC's p e t i t i o n ,  but  t o  keep t h e  

I n  t h e  p e t i t i o n ,  Noah I V  

Subsequently, counsel f o r  Noah I V  and Ark agreed t o  
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LEXSEE 

standard offer open until the remaining 5.1 MW are subscribed. 

Noah IV and Ark timely filed a protest to the Notice of Proposed Agency 
Action. A hearing was held on the matter on June 29, 1992. All Parties 
submitted post hearing filings. 
ARK/NOAH IV submitted forty proposed Findings of Fact. 
rulings on each specific [*3] 
Attachment I. We 
believe these conclusions are redundant in the context of a case heard by the 
agency head with an explicitly defined Issue List, Post Hearing briefs and a 
Final Order to be prepared after considering staff recommendations on the 
enumerated legal, policy and factual issues. This agency is under no legal duty 
to address each proposed conclusion in this setting. Therefore, we make no 
rulings on the 11 proposed Conclusions of Law submitted by -/NOAH IV. 

In addition to its forty two page brief, 

Finding of Fact are included in this Order as 
Recommendations for 

-/NOAH IV also submitted 11 proposed Conclusions of Law. 

We find that Commission rules do not require a "first-in-time, first-in-line" 
prioritization of standard offer contracts submitted to a utility. Rule 
25-17.0832(d)3 does allow other methods of prioritizing contracts. 

The pertinent portion of rule reads: 

"Within sixty days of receipt of a signed standard offer contract, the 
utility shall either accept and sign the contract and return it within five days 
to the qualifying facility or petition the Commission not to accept the contract 
and provide justification for the refusal. Such petitions may be based on: 

1. a reasonable allegation by the utility that acceptance [ * 4 ]  of the 
standard offer will exceed the subscription limit of the avoided unit or units; 
or 

2. material evidence that because the qualifying facility is not financially 
or technically viable, it is unlikely that the committed capacity and energy 
would be made available to the utility by the date specified in the standard 
offer." (emphasis added) 

We believe that had the commission intended these two criteria to be 
exclusive, the words "may only" or "shall only" would appear in the place of the 
word "may". In reviewing the legislative history of the rule, we are 
unpersuaded that the Commission intended that these two explicit criteria were 
intended to be exclusive. The record is devoid of evidence suggesting the 
commission considered the possibility of an immediate over-subscription of a 
standard offer contract or of simultaneous delivery to the utility or of a 
"first day queue" as experienced by Florida Power and Light Company and 
referenced in testimony in this proceeding. Moreover, the deletion of one 
proposed explicit basis for petitioning the Commission (a change in the 
utilities generation expansion plan) from the proposed rule should not be 
construed to eliminate every possible [*SI reasonable method of evaluating 
standard offer contracts. In the instant case, Florida Power Corporation acted 
in the best interests of the ratepayers to select the contract which after a 
comparative evaluation was deemed by FPC to be the best available. We find that 
this action is consistent with the language of Rule 25-17.0832(3)(d), F.A.C. 

We find that Florida Power Corporation did not violate its tariff by either 
petitioning for the Commission's authority to reject NOAH IV's standard offer 

8 6 3  
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contract on the basis of a comparative evaluation or by executing the standard 
offer contract delivered to FPC by Panda Kathleen on October 4, 1991. 

Rule 25-17.0832 is incorporated by reference in FPC's standard offer tariff. 
The subject of "evaluation criteria" is not explicitly spoken to in the tariff. 
Any violation of the tariff is predicated on a violation of Rule 25-17.0832, 
F.A.C. Since we have determined that FPC's actions were consistent with the 
requirements of Rule 25-17.0832, F.A.C., no violation of FPC'S tariff occurred. 

Additionally, as recognized by Ark witness James Freeman, standard offer 

for an established pricejrate, the standard offer tariff defines the 
contracts are a unique type of tariff. 
[*SI 
terms of a utility purchase of products or services. We believe that standard 
offer contracts are published as tariffs as a matter of administrative 
convenience and are not subject to the same type scrutiny as a utility's offers 
to provide service. Therefore, we find that FPC did not violate its tariff by 
either petitioning for the Commission's authority to reject NOAH IV's standard 
offer contract on the basis of a comparative evaluation or by executing the 
standard offer contract delivered to FPC by Panda Kathleen on October 4, 1991. 

Rather than selling products or services 

We find that ARKjNOAH IV did not waive its right to object to Florida Power's 
evaluation process by failing to notify Staff, other respondents to the standard 
offer or Florida Power of ArkjNoah's position that a first-in-time acceptance 
was required. Prior to the Petition to Reject Standard Offer Contracts filed by 
FPC, ARKjNOAH IV had no clear point of entry to a Section 120.57, Florida 
Statutes proceeding to exercise its rights. ARKjNOAH IV were under no duty to 
protest FPC's chosen procedure until they were afforded a point of entry by the 
Commission to do so. 

Rule 25-17.0832, [*7] F.A.C., does not purport to give individual parties 
the right to object to the evaluation method utilized by a utility in evaluating 
standard offer contracts. Thus, ARKjNOAH could not waive a right that it never 
had in the first place. ARKjNOAH were under no duty to protest FPC's chosen 
procedure until they were afforded a point of entry to a proceeding pursuant to 
Section 120.57, Florida Statutes. In protesting the Notice of Proposed Agency 
Action entered in this docket ARK did what the law required. 

We find that as of November 19, 1991, ARKjNOAH IV's Lake County Cogeneration 
Project was technically viable with respect to fuel transportation capability. 

On June 20. 1991, a $ 10,000 reservation deposit was made to reserve pipeline 
capacity for the ArkjNoah project and other Ark projects on Florida Gas 
Transmission's Phase I11 expansion. Evidently, this fact was not communicated 
to FPC when ArkjNoah filed its standard offer acceptance or when asked for 
additional information by FPC. In addition, another pipeline is projected to be 
constructed in Florida that could provide gas transportation for the project. 
Since the ARK/NOAH project will have dual fuel capability, it could [*E] use 
another fuel as a "bridge" measure between its in-service date and the 
availability of additional pipeline capacity. Therefore, we find that the 
Ark/Noah project appears to be technically viable with respect to fuel 
transportation capability. 

We find that sufficient information was not provided to FPC to determine the 
technical viability of the proposed thermal host for =/NOAH IV's Lake County 
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Cogeneration Project. 

ArkfNoah's witness Malenius argues, in part, that viability with respect to 
the thermal host is assured based on the following: (1) there is sufficient 
lead time for a competent QF developer to construct such a project; (2) Ark 
Energy's financial strength and established experience; and (3) Ark is presently 
developing a similar facility (the Mulberry Facility). However, these facts, 
which are very general in nature, do not establish the viability of the thermal 
host for the specific project proposed by ArkfNoah in this proceeding. 

On October 11, 1991, FPC sent a questionnaire to seven entities who had 
submitted standard offer contracts during the open season. This questionnaire, 
among other things, asked the proposer to describe the level of commitment from 
[*9] the steam user, including whether it is an existing, ongoing enterprise 
and whether the steam user has an ownership interest in the project. The 
questionnaire also asked for copies of commitments by the steam user on behalf 
of the project. In response to this specific request, Ark referred to 
Attachment "H" of its September 21 [sic], 1991, standard offer submittal to FPC. 
Attachment "H" of Ark's standard offer submittal has not been offered into 
evidence in this proceeding, but FPC assigned a score of minus 1 (Poor) to the 
category entitled "Host" in its comparative evaluation of the project. 

In a letter to Thomas Wetherington of FPC, dated November 5, 1991, William 
Siderewicz of Ark Energy briefly discusses the possibility of marketing its CO2 
product to a wholesaler, who, in turn, will distribute the COZ product to end 
users. Item 3 of that letter states, in part, "A copy of Carbonic Industries, 
1990 annual report and recent communication regarding our working relationship 
is attached." We make the following three observations with regard to this 
information : 

(1) the 1990 annual report of Carbonic Industries does not provide specific 
technical information to assess the viability [*lo] of any specific thermal 
host; 

(2) the one-page brief letter from David Fike of Carbonic Industries to 
William Siderewicz of Ark Energy provides almost no information on the purported 
"working relationship" between the two entities; 

(3) the information provided does not constitute any kind of commitment to 
purchase the C02 output. 

Therefore, we find that sufficient information was not provided to FPC to 
establish technical viability of the proposed thermal host. 

We find that as of November 19, 1991, ARK/NOAH IV's Lake County Cogeneration 
project did not have the highest likelihood of success relative to the other 
proposals received by Florida Power Corporation. 

Although ARKfNOAH's witnesses testified that FPC's comparative evaluation 
system was unfair, no alternate weighting and ranking system was introduced into 
the record showing that the N O M  IV project would have the highest likelihood of 
success. The fairness and/or reasonableness of FPC's comparative evaluation 
procedure is not one of the issues that have been raised in this proceeding. 
However, we believe that the criteria used to evaluate the various proposals 
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were valid, reasonable and fairly applied. Exhibit 1 contains [*11] the 
ranking criteria, ranking methodology, and the results of FPC's evaluation. 

Based on our decisions in the above issues, the remainder of the issues 
raised in this proceeding are rendered moot. 

In consideration of the foregoing, it is 

ORDERED by the Florida Public Service Commission that Florida Power 
Corporation's Petition for authority to reject all standard offer contracts 
except that submitted by Panda Kathleen, L.P. is GRANTED. It is further 

ORDERED that this docket shall be closed. 

By ORDER of the Florida Public Service Commission this 22nd day of October, 
1992. 

ATTACHMENT I 

SPECIFIC RULINGS ON ARK/NOAH'S PROPOSED FINDINGS OF FACT 

1. Nothing in the Commission'% standard offer rule addresses the comparative 
evaluation/open season procedure followed by Florida Power Corporation ("Florida 
Power") in this proceeding. [Rule 25-17.-832, F.A.C. (1991)] 

RULING: Rejected as a Conclusion of Law and not a Finding of Fact. 

2. Nothing in the pre-adoption history of the standard offer rule supports 
the use of a comparative evaluation/open season procedure for executing standard 
offer contracts. [=/NOAH Exhibit 3; Tr. 313 line 25- Tr. 317 line 3, esp. p. 
316, [*12] lines 15-16] 

RULING: Rejected as a Conclusion of Law and not a Finding of Fact. 

3. At hearing, Florida Power introduced no evidence that the pre-adoption 
history of the standard offer rule supports use of a comparative evaluation/open 
season approach. [Tr. 12, line 11 - Tr. 142, line 2; Tr. 554, line 13 - Tr. 
593, line 111. 

RULING: Rejected as unnecessary to decide the factual matters at issue in 
this case. 

4. At the September 18, 1990 agenda conference, the Commission voted to 
adopt Rule 25-17.0832. At that conference, prior to their vote, Commission 
members were advised by staff that the rule was structured so that standard 
offer contracts would be handled on a "first in line" basis. [ARK/NOAH Exhibit 
3, DOC. 9, at 49-50) 

RULING: Accepted and incorporated with the clarification that the exchange 
was between Chairman Wilson and Ms. Harvey; and was not sworn testimony in any 
proceeding. 

5. Prior to adoption of the rule, members of the Commission considered 
establishing three criteria for rejecting a standard offer contract, then 
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reduced the criteria to the two now contained in Rule 25-17.0832(3). 
Exhibit 3, Doc. 5, pp. 93-1031. 

[ARK/NOAH 

RULING: Accepted [*13] and incorporated with the clarification that the 
criteria are not exclusive. 

6. The conversation with Jennifer Harvey described by Florida Power at 
hearing was informal, not noticed, and entirely off the record. [Tr. 66, line 
17 - Tr. 67, line 8). 

RULING: Rejected as unnecessary to decide the matters at issue in the 
proceeding. 

7. ARK/NOAH were the first to accept Florida Power's standard offer to 
purchase firm capacity and energy from a QF. [Tr. 21, lines 18-19; FPC Exhibit 
1, PP- 19,301 

RULING: Accepted and incorporated. 

8. ARK/NOAH were the only QF to accept Florida Power's standard offer tariff 
on September 2 0 .  1991, and no other QF accepted until September 26, 1991. [Tr. 
21, lines 18-19; FPC Exhibit 1, pp. 19,301 

RULING: Accepted and incorporated, with the clarification that ARK/NOAH were 
the first to file documents responsive to the tariff. 

9. At hearing Florida Power introduced no evidence to demonstrate that the 
ARK/NOAH project was not viable. [Tr. 12, line 11 - Tr. 142, line 2; Tr. 554, 
line 13 - Tr. 593, line 111. 

RULING: Rejected as unsupported by the evidence, FPC expressed concerns about 
[*14] the viability of the the viability of the eteam host which could affect 

project. 
the project. 

However, the evidence neither proves nor disproves the viability of 

10. At hearing Florida Power's witness conceded that had the =/NOAH 
project been the only project under consideration, he did not know whether he 
would have petitioned to reject. [Tr. 26, line 10 - TI. 27, line 21 

RULING: Rejected. At one point in his testimony he did not know. On 
redirect he indicated that FPC would have petitioned to reject the contract. 

11. At hearing, Florida Power's witness admitted that Florida Power "would 
have had a difficult time" in proving that ARK/NOAH could not bring their 
project on line in five years. [Tr. 31, lines 15-24] 

RULING: Accepted and incorporated. 

12. Florida Power's witness admitted that it is possible to build a facility 
such as ARK/NOAH's Lake County cogeneration facility. [Tr. 30, lines 17-18]. 

RULING: Accepted and incorporated. 

13. Under Florida Power's comparative evaluation analysis, =/NOAH were 

86'7 
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rated “very good” as a developer [Tr. 137, lines 24-25]. 

RULING: Accepted and incorporated. 

14. The ARK/NOAH project was rated as “good“ or “very good“ on 7 of 8 
viability-related criteria. [Tr. [*15] 138, line 6 - Tr. 139, line 12; FPC 
Exhibit 1, p. 191 

RULING: Accepted and incorporated. 

15. The ARK/NOAH project was ranked fourth overall under Florida Power‘s 
comparative evaluation. [Tr. 26, lines 7-8; FPC Exhibit 1, p. 191. 

RULING: Accepted and incorporated. 

16. As of November 19, 1991, the ARK/NOAH Lake county Cogeneration project 
was a viable project. [Tr. 540, line 1 - Tr. 541, line 10; Tr. 184, line 11 - 
Tr. 186, line 91. 

RULING: Rejected as unsupported by the greater weight of the evidence. FPC 
had concerns about the security of the steam host. [Tr. 556-557; page 22, FPC 
Exhibit 1). The viability of the Eteam host could affect the viability of the 
project. 

17. ARK Energy, through Polk Power Partners, L.P., is also developing the 
Mulberry Cogeneration Facility, a cogeneration facility in Polk County, Florida, 
that is nearly identical to the Lake County Cogeneration Facility being 
developed by ARK/NOAH. [Tr. 535, lines 3-14]. 

RULING: Rejected as irrelevant. 

18. The Mulberry Cogeneration Facility is approximately on schedule. ( T r .  
535, lines 15-16; Tr. 538, line 18 - Tr. 539, line 41 .  

RULING: Rejected as irrelevant. 

19. Florida Power’s [*16] standard offer tariff, Sheets Nos. 9.500 
through 9.900, was required to be filed on September 6, 1991. [PSC Order No. 
24989, p. 70, 731. 

RULING: Accepted and incorporated. 

20. Florida Power’s standard offer tariff did not mention a comparative 
evaluation/open season process. [Tr. 34, line 5 - Tr. 35, line 31 

RULING: Accepted with the modification that FPC’s standard offer tariff does 
not mention any evaluation method. 

21. Florida Power’s standard offer tariff was approved on September 12, 
1991, and became effective on September 20, 1991. (Tr. 33, lines 4-6; FPC 
Exhibit 1, Section X, Memo from R. D. Dolan to File: See Tr. 72, lines 9-12] 

RULING: Accepted and incorporated. 

868 
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22. Florida Power's comparative evaluation/open season process was never 
reviewed or approved by the Commission. [Tr. 34, line 5 - Tr. 35, line 31 

RULING: Accepted with the clarification that prior approval of the 
comparative evaluation/open season was not required under the rule and by OUT 

decision in this matter is explicitly approved. 

23. ARK/NOAH accepted the standard offer tariff at 7:35 a.m. on September 
20, 1991 by hand-delivery of a completed standard offer contract to Florida 
[*17] Power in St. Petersburg, Florida. [Tr. 464, lines 10-131. 

RULING: Accepted and incorporated. 

24. Once ARK/NOAH accepted Florida Power's standard offer contract on 
September 20, only 10 MW remained to be subscribed, under the Commission's rule 
and the terms of Florida Power's tariff. [FPC Exhibit 1, Standard Offer 
Contract Tariff, Original Reissue Sheets Nos. 9.511 and 9.7101 

RULING: Rejected as a Conclusion of Law, however we accepted as fact that 
ARKINOAH offered to provide 70 MW of the 80 MW subscription limit. 

25. ARK/NOAH contacted Florida Power prior to the standard offer contract's 
effective date, and inquired where to file the contract and how early the office 
would open on September 20. [Tr. 463, line 18 - Tr. 464, line 3; Tr. 502. line 
25 - Tr. 503, line 91. 

RULING: Accepted and incorporated. 

26. AS of November 19, 1991, ample capacity remained in FGT's Phase I11 
pipeline expansion to serve ARK/NOAH's fuel requirements. [Tr. 437, 541, line 
19 - Tr. 542, line 81 

RULING: Accepted and incorporated. 

27. On June 20, 1991 the appropriate reservation deposit was made on behalf 
of ARK to reserve Phase I11 capacity for the ARK/NOAH project and other [*le] 
ARK projects in Florida. [Tr. 441, lines 11-12] 

RULING: Accepted and incorporated. 

28. ARK/NOAH have numerous options available to it for fuel supply in 1997. 
[Tr. 188, lines 2-11; Tr. 437, line 14 - Tr. 438, line 2; Tr. 542, line 14 - Tr. 
543, line 11. 

RULING: Rejected to the extent that numerous is too indefinite. 

29. ARK/NOAH's cogeneration facility will have dual fuel capability, so if 
necessary, ARK/NOAH will use an alternative fuel as a bridge measure. [Tr. 188, 
lines 6-11; Tr. 437, line 20 - Tr. 438, line 22; Tr. 542, line 20 - Tr. 543, 
line 1). 

RULING: Accepted and incorporated. 

30. Florida Power rated ARK/NOAH's Lake County project "good" with respect 

' 863 
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to fuel transportation. [FPC Exhibit 1, p. 19,251. 

RULING: Accepted and incorporated. 

31. Liquid carbon dioxide plants are widely recognized as viable thermal 
hosts for qualifying cogeneration facilities. [Tr. 535, line 19 - 536, line 31. 

RULING: Accepted and incorporated without the word "widely." 

32. Florida Power itself has sought and obtained approval of a negotiated 
contract for a cogeneration facility with a carbon dioxide plant as its thermal 
host. [Tr. 189, line 21 - Tr. 194, [*19] line 21. 

RULING: Accepted and incorporated. 

33. The Florida Power plant referred to in the above Proposed Finding of 
Fact is scheduled to be built in less than half the time available to =/NOAH 
for the Lake County project. [Tr. 192, line 16 - Tr. 193, line 13; Tr. 543, 
line 17 - Tr. 544, line 101 

RULING: Accepted and incorporated. 

34. Florida Power produced no evidence that the plant referred to in 
Proposed Finding 32 will be unable to come on line because of lack of a COZ 
thermal host. [Tr. 97, line 18 - Tr. 98, line 111. 

RULING: Rejected as irrelevant. 

35. The sum total of Florida Power's allegation that ARK/NOAH's project is 
not viable is Florida Power's subjective rating of the project as "poor" with 
respect to thermal host, because of the absence of a letter of intent to 
construct the COZ plant, and undocumented "doubts" concerning ARK/NOAH's ability 
to access the COZ market. [FPC Exhibit 1, p. 22; Tr. 97, lines 7-18]. 

RULING: Rejected as argument rather than a finding of fact. 

36. =/NOAH have a ready market for the carbon dioxide produced at its Lake 
County Facility, and has already granted a "right of first refusal" to a COZ 
marketer. [Tr. [*20] 546, line 14-24] 

RULING: Rejected a8 unsupported by the evidence of record. 

37. Florida Power never formally advised potential QF's of its comparative 
evaluation/open season. [Tr. 119, line 6 - Tr. 123, line 141 

RULING: Rejected. The term "formally" is not adequately defined. 

38. Florida Power's evaluation and scoring criteria never made a part of the 
record of Docket No. 910004-EU. 

RULING: Rejected as irrelevant, based on our determination that the open 
season was proper under the rule. 

39. =/NOAH had no communication with Panda Kathleen prior to filing its 
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acceptance of the standard offer contract. [Tr. 152, line 18 - Tr. 153, line 
201 

RULING: Accepted and incorporated. 

40. Panda made its decision when to file based on the representations of 
Florida Power and allegedly others, but not on any representations or 
communication by =/NOAH. [Tr. 152, line 18 - Tr. 153, line 201 

RULING: Accepted and incorporated. 
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.dmimsmtive eo- i n m d  by the 
cluvtc utility diredY =bud 10 
tnstrllation and maintCllanC. 01 * 
p h y u u l  hdutiu 0 . c t S U Y  10 
tniummmcud opemtiol~ m* 
qwlifyllu faduty. to tb. -1 .ueh 
costa wm m 0~0.1 dtb. 
uuu wbid! tb utility d d  
have innvnd U it bad ml .nly.d in 
interconnuled 0pntimU but i N h d  
p n e t l l e d  an qmnlant  am-1 d 
e- itullorpurcb.ud .quir.bnt 
amount d d d c  aup 01 upadtr 
from o h  wuu& hlreonc*cbao 
costs do not inchd. any SOIU 0Clud.d 
In the n*oL.bood a h d d  c0.k 

The toanminim baa CLriSed lbir 
definition la indude dutiibucloo .Id 
adminumtiva cnU Ur0d.d with 
i n t e r u m n a l d  opalion h mPaItu Io 
commanu lndiudq c h t  the propod 
rule vu v q w  in t h e  mpdL lbla 
d e f i n i h  la dn& lo provi& Ih 
State nyLtay authdtiu and 
nmwjdatmd e l u u i c  otilitin with he  
nriibility to mum tb.1111 c0.u which 
are ahown lo be n u o n a b l y  maad by 
the electric uIility as e ndt 01 
tnierwnnec6oo with the q d i f y q  
Lcility will be considmd as pm d the 
obligation of tbe qu&fyuu fadlip 
under i ZDUob Tbeu msU may 
mcludt. but us not Limited to. OWN- 
and n u i n t r r v a u  .xpnur thm putl d 
mslall t ion d squipmnll c h h a n  on 
ihe utility's eystem mecnsiuud hy the 
mtermmnution, uuJ naeonabh 
8niurancs npuwr H-. thr 
Commission doma not e x p n  thei 
Iiiipation expenses innvnd  by the 
utility i n v o l w  this section rill k 
conridend a le@timrta ~I.MMMIO. 

'nl 

cn1t I O  b. born by tile q u a l l ~ ~  
i.lCillt).. 

incurred as a muit d rln from e 
*Iiilty to a quilifylng facility Thr 
Commission notes that the join1 
Explanatory Statemem of ch. tommittrr 
of Conference l b n f m a o  Repon) 
urohibits lbe we of "wueesonmbk raw 
5 I r ~ ~ t u r t  ImpbmenU. such as 
unreasonable hook up c h e w s  or other 
discnminstory practisn . . .- 'This 
pmhibition is mhnd in i rOWDB(n) of 
!here d e s .  which prowdm the1 
>nierconnution cosu must be asseaid  
on a nondiscnminatory basis m t h  
respen to other custo-men with aimilrr 
wad charactcnstiu. 

A qudifying isdity which u almdd1 
:rlercoraectcd mth an electric ulilii). 
'or ~urpcses 01 sales mav seek l o  
er:dDiish i3lerconnechon for the 
D L D O l e  of utility purchases Irom itw 

Cenain htermnnraim 0O.u m y  b. 

L o i n m a  I- rn H.L m a  hblx Uuhh 
-'l-..,on hi,." A0 D l  ,n H 1.. so 1 - n  I - . :an, 2c scu ':Fa .- 

~~~ ~ ~~~ 

on an drcrlc .tlli* mmp-d m &&e 
inulomD.ctlQII c0.u It r a J d  have 
lDpvndLdltIaaMat.d tb.alasY 
i t u l l  a prehrd .D mqwvdmt 
.mount duvrly or u p l a y  from 
.aolbr-. 

T b u u c ( r a d t h e m l e c o n u u u  
dehnttram d "urpplwmnluy porn'. 
-back.up pors". "mtenuptlbl. purr-. 
and "w(.D.DC. porn" whcb did n u  
appear m the proposed rule. 

Subpuvlpb (81 d c h n  
' suppkmauar j  powar" as elumc 
e n e m  or upadty. wpplied by an 
e k m c  urilrty. &Uly used by s 
qualilyiq facility m e d b u o n  to thri 
whch h e  facility p n m t e s  iuelf. 

S u b w v p b  191 dafmer "bmck-up 
power" as electric a o e w  or upac i t )  
suppfied by M e k m c  utility ro n p l c r  
enem d r u n l y  generated by s 
I.ulity'8 own 8enersuon cquipmrni 
dun- UI unscheduled ouregc of the 
f.ulrty 

S u b p u w a p h  110) defmer 
inlenupUble power" e1 eleclnc energ\ 

or a w u i y  supplied by an clecmc 
~11Lry rubtea IO mtcrruplron by me 
clocvtc uuloi) under speufied 
condlllonh 

.Y rn bliu a in 



c 

powerproductlon * ' '" 10 ~ U I  bt 
the toul wsu to ck utility d tbe ntes 
to iu othn Ntlomen sbrmld not be 
p a t e ?  than they would haw k.n had 
the uUty  not mde tb. puckme &em 
the qurwylq hdlity ar qlulirvis 
faditin. Ibat a oawwntio~ 4 
pow- Muccion Iadllly Ulund In10 
bin- m n m d  -1 with 
an eiectric uwlty indiot~ tbat It ir 
likely that s~Edent inaotiw exiauh 
d Ih.1 the furlbe? enmmJmmenl 
pmvidad by t h e  ntln wna MI , 
n e a u u y .  h a  moult. tb Cammunh 
bunotmindthirprovi.ion 
8 2~~x12  Availability Of d#Ctrk u&ty 
8pM col( data. 
b the Commiuion obserwd in the 

Notia of Propond Rulemakin$, in md.r 
to tm abla to wdnats the 6~0drl  
fearibillty of a m$aImtion or 4 
power production fadllty. UI lmntoa 
n n b  to be abla to wtimab. with 
masoluble carUlnty. the .xpcud 
return on a pountw invmaent befon 
C O M U U d O O  Of fadllty. lhir Nm 
will be detcrmirrcd In pur by& pries 
at which the qudifyiq Iadllty cut d 
its electric output. Undu I -of 
these dn. the nu at wbIch a ututty 
must p u r s b a ~  tbat OUIPIJ~ in b u d  om 
the utility's avoided mU (J3nl Inlo 
acwuot the fanon set fmch ht 
paragnpb (a) of t h t  m t l o n  bction 
2923u of thm d a s  ir inulldrd by ch. 
Conmiuion to auut thou nndiaj dIu 
from which avoided m u  QD k 
der ivd  It r rguins d d c  uwnn to 
make available to cqmmtmr and 
small power produmn dIU 
the present d ~ ~ a o p u d  lumn m u  
Of mew Md updty 011 tba OaUly'8 
system 
In the pnamble to the pmp0l.d rul.. 

the Commission s u u d  tbat m a t  elmeals 
utilitin will haw prepad dIu 
contairun8 some of chu infornutlon in 
complisnce with the Canmission's nrln 
implementxg s&on I33 of -A. 
Several commenten obrmed tb.1 the 
margrnsl wst &u nquind  to k 
pronded pursuant to section 133 cannot 
be dnectly aanrlated tnlo a nts for 
purchases. Tbe Gamrmuion has 
clarified psngnph (b) to empbrske that 
there dais are not mended to repre8en1 
a rate for purchases from quaUlyitt8 
facilities. Rather. the8e &U ue to be 
considered the f v l t  step UI the 
defemination oi such s rate. 

The Commission has also revised thlS 
section so that the rates for purctuses 
can be more resdtly ulculsted from the 
data produced. The t o m u i o n  has 
changed psngmph (bl(3) to pronde that 
I utriiry shsU submit the assooated 
merg) cost of each planned m.1 
expressed in biowatt -horn (kwh1 

sum d a l m y  authority or 
nOMFJ.ud utility to u e  a different 
a p c h  thra that W d e d  in 
paragraph @I. AI p u l  of that substitute 
propue a State n lu l . toy  authority or 
n o m a t e d  eiecuic utility wuld 
provide that wit data be updated more 
hrquenlly than every two years. 

Subp .npwh  (1) of p v g n p b  (bl 
requires aach elecmc uttl~ty to provide 
the artrmated avoided 5081 of enem on 
i u  system for vanous levels of 
purchases horn qudifymg hdities. The 
levels of purchsaes are to be stated in 
blocks of not more than IOI megswitu 
for systems wth peak demand of 1Qo 
megswstu or more. m d  in blodo 
equrvalent to not more than ten percent 
of system peak demand for Iystem) less 
than 1000 megswatti. This mfomation 
is to be stated on a cents per kilowatt- 
h o w  basu. for daily and seasonal peak 

I 44 n w D c l O D c  1: l e 4  

and off-pak penodr. lor the cumcnl 
ukndu year and for each of the ne\: 
five yam. 

Subpmp.ph  12) of panpnph (bi 
np-8 ucb .L.caic utility to provide 
ib ubmiJ. for the additton ofuprcit! 
phnwd purrbun of hm snem and 
upcity. and pLM.d Upacity 
retinmmu for each of the next ten 
Ye- 

Subpuuraph (3) of p m g . p h  Ibl has 
b..a nnvd u di-d pnviously. 
M tbat tb c0.u of phmd upacity 
addctioru indude h e  asaociatd mew 
CON 
Ib. Cvmmiuion m a i d  anrpent 

imphmenud ar am phnairu to 
Lmp1-t dtmuttva mechocl by 
vhlcb d d c  uUUtim' syrtcm cost data 
would k m& avahbk .  In order to 
p m n t  tbe pnpy.tia0 of duplicative 
&u vbm tb. dtnnotlw mthod 
aubuott.uy d.vLtn &em h a  
Commiuion a m &  the bmmiuion 
hu addd paragraph (dl. lhir 
pmp.ph psmrld.r that UIY Suu 
n 5 1 J . ~ a u t h o r l t y o r n o M l u l . ~ ~  , e m  uuty m y .  rfur provldtng ' 

public wHa In the m a  ywd by the 
otlltty .ad rfur oppormaity lor public 
comment. rqldm dau ~ w n l  t h o  
tbat whlcb m oth- nqulnd by 
tbh wctlon If It datamion that avoided 
c0.u u a  tm dnlved bom nncb d a w  

Wtiq tbat soma sum tun 

Any suu Nplatoy .u(bority or 
aoMFJaud auty dull wufy ch. 
commiuion withtn ¶o &yl of u y  
datumhution 10 wlitute d a u  
npuiNmmtb 
U a q d l l y i q  fadllty BD& that the 

dumtiw npuirrmmtl do no1 provide 
S u m d e n t  dIu tram which avodded m u  
may be d m v d  tba q e  h d t y  
m y  d  mu^ nvinr oi tbe nunmas 
It rn with ward to my othn IBpeCt  of 
the Slate's implcmmuhon of tbis 
P- 

A quallfyin(l fadllty may wish to sell 
enem or capacity to an electric utihty 
which is not subject to the reporting 
requiremenu of paragraph (bl. in that 
cvmL p u a p p h  [c) provides LhaL upon 
request of s qualifyms facil~ty. u1 
elecuic utility not otherwise wvcred by 
pangnph [b) must provide d a b  
luffdm1 to eMble the mgenerator or 
small power pmduut to estrmste the 
utility's avoided costs. U such utihty 
does oot supply the requested data. Lhe 
qualifymg faalify may ipply to the Sta!c 
regulatory authonry wtucb has 
ratemakxq authority over the utilrrv c i  
to h a  C o d i s t o n  for ao order 
r e q w  that the dormation be 
supplied The consideration of sucb 
applications should take mto SCCOC. 
the burden rmpored on the mall 
utilities. 

8'7 'I 
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&n rirme vtihw which is 1.1.11, 

pmnde the d a b  V d e d  by itr 
supplyulg utility m d  tbt -1- @I W h K h  
, I  ~ m a c l y  puJIws such mew and 
capan@ for m y  m o d  dud- rhih 
this obhnation will comnue. Tbr 
mholeralc ntcs  may muim adiustmmi 
In order IO nnKt pmprriy the avoided 
CDSU. This is ducussed ktn in chis 
preamble under I -. In h e  U W  Of 
small. non-m- utilities. the 
requtnnenu of this s m o n  will tm 
conridmd lo hive been sabShd if 
there cost data arc nadilv available 
from the ~ ~ p p l y i a l  utility. 

Fiumerouswmmcntsmmtionedthm 
the pmposed rule did not addma the 
MYC of validation of the data to bc 
provided punumt lo  this seelion. As 
rcrult. h e  commission has added 
paragraph [e) which provides bl UI) 
data submitled by an elecfric utilily 
under this MCbM h l l  k subjet 10 
re i ier  by ils State mpdalmy sucbaity 
Pnngraph le)12) placer the burdm of 
providing suppon for the &la on the 
~ ~ i h t y  supplying the data. 

snuo, u c a c w y ~ y p c  
m- .~bp.n 

Section Zlqa) of PLWA pmvldes Ihai 
the b m r m r s b  pJeaC?ibe d1. 
requinng clrctnc utilities to offer to 
purchase chctnc energy from qudifyuy 
lacxlrtics. Th. Commusim intrrpnu 
this provision to unpac on eiccaic 
d i t i e s  an obligation to purehue all 
hlectnc e n q y  and capacity made 
*viriI.sblc knm quahfyq fJdlitiCS with 
x nnch the elsans utility u M y  DT 
indirectly interconnmed. a w p t  during 
wnods describd in t 2 s u o y O  OT 
d u r q  svstem wcwasur 

h qualihulg fadlty may u r k  to here 
utility purchase mare e n q y  or 

crpscity than t h ~  utility m q w s  tu meet 
tis totai syatem load. In such a u s e .  
while !he uriLty is IeIally oblipied tu 
ourcherc any energy or u p o t y  
Provided by a q u a l f y u  facility. U u  
rzrchare rate should only include 
onyrnect lor energy or capacity whrch 
rne u h i q  un use to meet its iota1 
5 s  stem ioad These rules impose no 
-cqulremrnt on Lhe purchasing u u l ~ t y  tu 
3t'ilYcr unus8bie m e w  or capau? lo 

miher utility for subwquenl sale 

: Z ~ ~ U I U . I  cmngmmtopurrrvvrn 
oualqlmp t- 

:Iouwd) l m m W Q l l O a n r  
c * c m c ~ * w ~ c o m n s u  

%\era! commenten noted that Lhe 
u>iI$&UDn ID p ~ ~ a s e  from puallfyirq 
dciriiies under section myhl 
-l^r.-. . .. w i t h  con!rai:uaI camitment' 

MI .ffUld 
In addition. U mmphmcc mth the 

p&sc obllpbon would unpose a 
spwl hardshtp on m d l - n q u ~ ~ m a n u  
customer. the tommiision may conader 

MI .ffUld 
In addition. U mmphmcc mth the 

p&sc obllpbon would unpose a 
spwl hardshtp on m d l - n q u ~ ~ m a n u  
customer. the tommiision may conader 
w a ~ n w  such puchase obligation 
pursuant tu the procedures set forth in 
I9wJuL1 . I-.-. 

allouting iu lou m revenue among dl 
of its customen. m this situanon the Tmnmuuron 10 Other Focdifres 

There are several a-tances m 
which a qualifymg f a d t y  might desire 
that chl clannc ubhy with wbich it u 
intcrsoMIsted not k the purchaser of 
the qualitylng facility's energy and 
rapauty. but would prefer mrtead that 
an elcnnc utility mch wbich the 
ourch.sm utility is inttmnnectcd 
make such a purchase. If. for cumpic 
the purehasing uriLty u a nondrnenung 
utility. IU avoided c u s u  w d  k the pn- 
of bulk p h a s e d  power ordInUdy 
bawd OD the average emkdded coat of 
~ap.cfty and averap eneg). cos1 on $11 

ruppiylnl utilrtY r h d d  a u ~  dl of 
I h m  losses to the aU-rmqurnmenu 
utility. That utility should io I W  
deduct them bua h m  ib previoudy 
calculated worded EDSU. urd pay the 
qualifYIng I a d V  acco-y. 

Under tbnc m)rr cetnam rm.U 
eiectnc u d l i w  are MI reqwed to 
provide system mu &U. except upon 
request of a qluLtyml fadbty. It mth 
the conscot of h e  qddpua faeilrty. a 
smau &elric urilly &bma.c to bwumil 
energy h the qddyina facility to s 
srcond elocmc muhy. thc small uukw 

- 
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can avoid the Othennsc appliublt 
reqUrement8 that it  pronde the s?sIem 
cost data for the qualifying facility and 
Ihsl it purchase tbe e n e m  itself. 
However. the ability Io  WaNmit a 
p u d a a e  IO another uwlty U not hatted 
to t h e s ~  smaller systenu: it applies to 
any utility. 

Accorddy. p . n p . p h  id1 pmvidn 
that 1 utility wtuch mceives mqy 01 
upaeity from a qulifyias facility m y .  
wilb the CON.II~ of tbe q u a l i f j q  
facility. mnrmit such m w  IO a o o k  
electric utility. Howwer. if tbe Rnt 
facility does not .prr to m n M i t  Ib. 
purchased energy or capacity. it nt&u 
the purchase obligation. In addition if 
the quallfylns facility docs not conrent 
to umnamission IO another utility. the 
fint utility nu- the p&se 
obligation. Any decole uUUty lo  which 
such encqy or upaclty is dellvmd 
m u t  purchaw thir energy =der the 
obligaaona set fanh in these rules as if 
the purchase were made directly fmm 
the qualifylns facility. 

One commentn ruled h a t  tbis 
provision could mull in mmgy W 
transmitted to a utility which has li% 
or no dormation w a r d ~  the 
reliability of the quahfymg fadllty. The 
Conuniuion believes  ha^ prior IO thew 
aanuctioro oxumq, It will kin th. 
interest of the guaiify~ng fa&ty IO 
inform my utility 10 wbid  energy or 
upacity is delivered. of the nahm of 
those delivenes.80 th.1 such energy or 
capacity u n  k wehrlly intqmted into 
that utility's power supply. 

Several other cammenten believed 
that this provision wmt beyond th. 
authority of section no of PURPA- 
namely. that the bmmission U M O ~  
require the lint utility to wbnl  the 
power nor the second utility m buy the 
power. Finr the tommissm notn  that 
this tranrmission u n  only DCM with 
the consent of the utility to which 
enemy or capacity from the qualifyuy 
faclilty is made available. Thus. no 
utlllty is forced to wheel. Secondly. 
seciion no does not limit the oblisation 
to purchase 10 any panicular utilit)~ 
rather. i t  i s  I generally ippliuble 
requirement. 

Paragraph id) provides that c h i g e l  
for transmission are not a pari of the 
rate whxh an elecmc utility to which 
e n e m  i s  transmitted is obligated to Pay 
the qualiiytng facility. In the u s e  of 
electnc uillmes no! subject to the 
lvnsdiction of this Commission. these 
cEarpes should be determined under 
a?piicable State isw or reylstion which 
-a). prrmii agreement between the 
qualifying faciiity and any eiectnc utility 
wnich mnsmits energ? or capacin. with 
!ne cxmer.! of me qualifying tacitit! For 
i' 'ot! I--ICC. 1: :-e C C - , - . ~ S ! ~ -  5 

junsd~ction under Part U of the Federal 
Power Act. their charges will be 
datemined pursuant to Pan U. 

The eleeuic utility to which the 
electric energy i8 aanrmitted has the 
obliption to purchase the encrl?. at a 
rate which reflects the COBIL that it u n  
avoid as a nauh of makiq such a 
purch.w. lo u a n  in which electriciIy 
a d y  mwl. a m 8 1  the mnrmittiry 

delivmd wiIl be Inr than hat 
uuumtnd due IO line loam. Whm 
this OCNII. the rate for pursh.r u11 
reflect th.l. laus. In otber am. tbe 
ell- mlppw by tb. qudlfytq facility 
will d i e -  e n q  tb.1 would tuva 
bwn auppiiad by the purchaain# utility 
to cha mnmuniq utility. In those cues. 
a unit of meqy aupplied horn the 
qullltyuy fadliy may rep1.u a #mater 
mount  of energy from tbe pUrsh.siq 
utuity. In that urn tbr m e  for+ 
ahodd k i n e m a d  to refl.ct the net 
#ah. Theu provision, UI .Ira act forth 

I lpztmlbl obligation &a re11 lo 
quolifyiryfo~jties. 

R n p p b  (b) uIJ Io& tbe statutory 
nquinment of saction no(.] of RTRPA 
t b t  each alaeoic utility offer IO sell 
elecbic en- to qualifying hcllltin 
The Commiuion obwrved in the Noti- 
of RDpaud Rulemaking tbat Stale law 
ordinuily UIJ out the obligation of m 
alecuic utuity to provide umce to 
cultomm louted wirhin i u  service 

rule will not impore additional 
obbtioru on a i d e  utililier 

laud outside tbe aemu m a  of an 
ektric utlllty mi& nqvln b d - u p .  
MIII~-. or other W s  of power. 
The Coarmiuion believes hat tbe 
LNUUC~IOIU of senion n W 1 )  of PURPA 
that It iasue ruln "as it determiner 
necessary to encourage copncration 
and rmdl power production . * *"  

facilities are able to fulfill their needs 
for semce. 

However. the Commission also 
recognuas that State and loul  law 
limits the authonty of some electnc 
utiliaer to construct h e r  outside of 
their service ana. Accordingly. the 
Commiuion require1 electnc utilities to 
aerve any qualifying facility. and. 
iubiect to the restriction contained 
therein to interconnect wth any such 
facilily as required in paragraph IC).  
However. an electnc utility i s  only 
required to consmct Imes or other 
faciLtie8 10 the extent authorized or 
required by State or local isw. As 8 
rerulr I quairlymp iact l t i~  outside the 
SC?~CI area  o! a s!>!.*\ mas bc rreuircd 

Utility's 8 y t m  the L m O U n l  Of 

p.np.ph Id). 

m a .  m-1 hm08. thmf0m. this 

11 i8 poulbb  hat a qu.lifyms facility 

mandate that il 888- that Wch 

10 build its line inio !he senicc ;mi I:' 
the utiltty 
$ 292W(c] 0biigo::cn 10 ;.?IC-.-,.-- 

lo the Notice Of Reposed Rulcmah:?: 
the tOmrniuion u e d  the interpniai:i::- 
HI forth in tbe SUff D~scussion Paper 
that the oblyatioa to interconnect w:ik 
a qlulitylnl hcilily is subsumed wih: r  
the nguirmnent of section :lo(a) thd: 
electric utilities offer to sell electnc 
rncqy IO and purch.8~ elennc enerp 
fmm qwlifylrq facilities. The 
Commiiaion o b m e d  that to hold 
othrw3#e would mean that Conprcsr 
intmded to mquim that qualifying 
facilitiea p h U J I  the complex 
p m c d u n a  simply to pin 
intawnneclion conaarv to the 
mandate of wction no of PURPA to 
enmurue cogeneration and small 

queatim Was hu(bn explonh m d  it 
waa s w i t a d  th.1 tbe Commiuinn has 
~mpla  authority under the general 
mandala of welion nqa) of W W A -  
lunuly, tbat It pmmk rules neuuar?  
to encwrap cqcacnbon d small 
power produstion--to nquirr 
int.rsoMCCllOlL 

W e  t h r u  intnpretations received 
subst.atial supuppon in the comments 
aubmlttd they w m  at tba w e  time 
crttidud on tbe &wry that un ion  
no(e)(s) of PURPA does not provide 
that a qtulUyuu hdlity may k 
uempted h wction no of the 
F e d a d  P o r n  Act (added by retion 
202 olPURPA and p m v i w  -in 
intrrCOMeclion autbority) end t h . 1  this 
interccmnectioa uction s p d ~ i u l l y  
includes qlullfyiq e q m e n t a  and 
small power pmducm in its 
appliubifity. Thne commenten 
contended that sin- neetion no of the 
Federal P o r n  Act deal. explicitly with 
the subject of i n l e m ~ e c t i o n s  knveen 
qualifyuy facilities and electric utilities. 
no other section of that Act u n  k 
interpreted as also panting authority on 
that subject. ar such an interpretation 
would render the express provision 

With regard to here  criticisms. the 
COrLInuisiOn observe8 that this arpumeni 
might be tenable m the situation in 
which the section of the legislation 
which deals explicitly with the subject 
does not contam an express pmviston 
that it is nor to be considered the 
exclusive ruthonly on the subiect. r?tle 
Commission notes chat section a 2  of tne 
Federal Power Act (as added by seci:on 
204 of W A )  sets forth certain 
determinations that the Commission 
must make before II can Issue an o ~ e .  

pown prodvetim 
bXUU lh# m - 1  pCriOd. lhi8 

"8IUPhll#e".  

under either section a 0  or 2l: d the 
Federal Power ACI 8?3 
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the Federal Pow- Act 01 Public utilify 
Hold- Company A ~ L  Tbe Comrmrs~on 
finds no mcomtrlrncy in 8 f * d W 8  
taking advantage of mectmn a 0  in d e r  
IO obuin one of iu benebtn. while 
relyln( on other authority under wbicb 
IO buy from or d ¶o a ntllicy. 
i 2#23Oi(a] Ram forpumhwn. 

P a n m p h  (a) 8eU f& ttm 811tUtW 
requ-ment that ntn for pwcbaan be 
just and rSa8o?labb lo the aI&C 
conitrmen of ttm M e  n&fy and & 
the public intemt m d  not dksuiminal. 
agam8t qualifilni cogenmaon and 
small power production fadtirr 
h the pmped d e .  the conrnriuion 

itated ¶hit thm u a NbtItUblC 
presumption that the rate for puKba8rs 
i s  acceptable iI it refleeu th8 avoided 
coat re8dmg b m  a plDsh.H on tba 
ba8ir of sy8lrm cost &U 8et for& 
purauant m f toup? Ibl or IC). Many of 
the commanu nceiwd mated that thlc 
sectlon w u  unb~w"7?u  
Commiuion bas thedm prmid.d t h t  
the rate for pwchues M.O tba 
statutory nqvirrmenu U it a&s 
avoided cosu. m d  bas dimiruted ¶ha 
reference IO the 'kbuttabh 
prerumptien'. 
Some commenlt ncommand.d that 

as a maner of policy. thia uction be 
revi8.d Io provide that a Stew 
regulatoy authority or nomeplated 
ulllity ha8 dsereuon Io  esublirh th. 
relatlonahrp be- tba avoided e& 
and the rate for purch.us. OIhn 
commenten contmded t h t  tbr 
Conunission sbould apedfy that the nb 
for purch.8e my11 e q d  tba avoided 
coat resull~ng from sucb a purcbua In 
addtion 8everal s m t d  tbat tba 
Commi881on adopt a "lplit.th.-..sir@ 
approach 

It IS m8ibte that d m l o p m  of 
technolomer wtucb may be incladnd u 
qualifyurg f ad i t i n  m y  pmducs m d  
make available power IO elcscric 
facilitres even th& their cost 01 
producing chi8 power is  p a t a r  than the 
utility's ivoidtd w8u. ln mml 
instances. however. purchase8 of eoerlg 
or upa:is from quali- 1adUtin wiU 
only occur when the cost IO lh8 
qualifyq cqlmentor or small power 
producer of prr:xing the energy or 
capacit)- is lower than the utiliry's 
avoided COSU. Only if this is the case 
will payment by the u u r y  of 111 avoided 
costs pmvide e w n m c  benefit for the 
cogenerator or small power producer. 

When one elennc uUliry u n  provide 
energ). more cheaply than could another 
eiecmc urtiity. the rwo utilines wil! often 

:-me "l,r,on.hlp b . m r  ,tr Ynlm m,,m on 
d . ~  m d  !tr -3, ID( I M . ~  Is d,wruud w&r. 
I sznyt I s L p I ! D .  

of surce fossil fueli. 8ucb as oii a z i  
8,s. and the more efflciext uae o! 
energy. 

The Cammi881011 notes tha: in cos '  
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Ln inl .rp.aq ck tmp "kmnunut cau 
01 dtenunve nurg". th. wnl- 8xp.a 
I t s1  th. c4mmuNm d th .s~uup.yboL 
WYMd th. sD.u d 8 I ~ u w  - * 
..R insUn-ly a.&k lo tb. uUU*." 

Seven1 wmmmtm c0atmd.d h a t .  
Lance .ecuoo nqa)(z) of PURPA 
provides (h.1 e l m  utilitin m u i  

wdifyuyl facilibea, tbe raw lor wcb 
ourchaw should not include paymenu 
for opacity.  Tbe IhmmUsion obaenes 
khat the statutory k n f l e p  u u d  in the 
Federal Power An was the urn 
e!ectnc enerly" (0 d n c n b e  &e r a m  

lor d e s  for resale in interaute 
( ommercc. Dcrn8nd or upmi) 
payments ere a tradiuonal par! 01 such 
rates. Tne ierm " e k c k  energy" ia used 
thmughoul the A n  io d e r  bath 10 
eleclnc enegy 8nd u p c i t y .  I711 
Commiraion does not fd any evidence 
! n i l  the term "clecmc energy" in Beclion 
110 o! PLWA was intended Io refer on)? 
' 0  he i  and openling end malntenanu 

"purchase elannc mer& h 
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its o n d  to pmvide upadty by deferrin$ 
the conabuction of new plant or 
commitments to rum power ~wehase  
contracts. In tbc propoud d e .  the 
bnmiaaion ataud ch.1 U a qwuryuU 
facility o f f m  m w  of Nmo.nI 
reliability and vltb sumCi.nt W U y  
enforuable #unrmtrn of delivmbility 
to p . d l  the pllrchuiag a k a c  utility 
to avoid tbe owd to construct a 
Beomhry planL to m b l a  It to buUd a 
smaller. leu axp.luiw plant or to 
p&w I n r  hrm poww horn .notba 
utility Uua It would olh.nrlu have 
p w e h l v d  tbm tba nul for pnnban 
fmm tbe quJityilv facilit). mm LnJ& 
the avoid& upadty and mn~y eosa 
A. indiutd by tbe pmudiq 
discussion. Iha CDmmrasion watlnws to 
believe that tbne principlas ~n valid 
and appropriate. and hat thy p m p d y  
fuUU tbe madate  of tbe auhlu. 

Tba Commiasion a h  matlnvn to 
beliew. as alated in tba propond rule. 

to evolve conrxpta in a nwly  
developing area wilhin muin stahrtory 
constramts. Tba Commiuiotl n c q a i u a  
that the mnalation of the principle of 
avoided upadty costa from &wry loto 
pnctice is i o  exmmely d i R d l  
exercise. and it one w b i h  by 
definition. ia b u d  on ntiMtion and 
foreoswy of f u t w  -0c.L 
Accorduyly. the Cornmimion nrppmu 
the recommendation mad. in the Staff 
Discussion P a w  ch.111 sbould kava IO 
the States and normguhld uUlltin 
"flexibility for axprimaoution and 
ammmodatioo of a p e d  
C ~ t a o m s "  vllb regard to 
implemmbtion of ntu for p l r r s h v r  
Tbnafar. to tb. axtent that a method of 
c a l c u l a ~  tbe vdue of updy born 
quallfyuy facilitin reawnably ICSOIIIIU 
for the utility's avoidad mu. rad d r a  
not fail to pronda the q u i d  
eneoura8ement of eqenaration d 
m i l l  power producuoa 11 WU be 
considemd as satisfactorily 
lmplementi the Commisaion'a rulea. 
1 2o?.JWle/ Focron affecting mres for 
purchoscs. 

A I  noted previously. several 
commenten observed that the utility 
Wstem =st data required under 
I LDZW UMOI be directly applied Io  
rates for purchase. Tbe Cornmiasion 
~cknowledges Uus point md. as 
discussed previously. has provided that 
these data are to be used as a stamng 
point lor L!e calculation of m 
wpropnaie rate lor purchaser equal to 

utility I avoided COSL Acwrdmgly. 
!he Commission has removed the 
reference io the utility aystcm cost data 
from me drftmtion of rates lor 
-Surc-rascr and has mse:!cd the 

that lhir rulmralclrq nprrmu an rffm 

uniU this m.rl).has a 
bi#bn v d u  to ch. utility tb.n .Il.rly 

which only urdta vltb l a r  lnalliq 
-u.nopnw 
Ih. pn& to h a  pmpowd d. 

provided that. to the extent ch.1 
matmlq qutpment ia avdhbla. Uw 

my autbmty A 

tbe pMhuc horn Uw quLLlylnl f a d t y  
waul.Smnlsommenarlourpnud 
ch* autrolmt as impl* ch.L by 
rehuiag to t r V U  matmlns.pulPwnt. 
an da&c utili@ muld avoid tbe 
ob ation IO consider tba at which 

this provision Clauly. cba mon 
pndwly ch. Una of purchaw is 
nC0rd.d tbe mom exact tba ulculation 
of tbe avoided 0D.b. Uld tbu tbe nta  
forpll&lam uI1 be. n a b  thrn 
lpdfyinl ch.t a u d  UnimC-0f-d.y or 
HuoD.1 nul for purshues an 
rqnimd. h-. tbe CDmmission 
kli.m ch.1 ch. I.l.aio0 of a 
metbodololyla krt hfi to b e  Sute 
rqubtoy aucbllrltin and nmmgubtad 
d u m c  utllltiu chy.d vlib ch. 
impl.meution of tbn. proviaioM. 
Utun li) tkod Ivl cooem 

vuious as- of tbe reliability of a 
q- fadllty. When an elemis 
utility pmvidea power fmm ita own pmw uniu or fmm tbosa of aoothcr 
elecaic utility. it normally conbuls the 
production of such power fmm a cenml 
loution 7he ability to so conuol power 
production enbancea a utility'a ability to 
respond to c h ~ y r ~  in demand and 
thereby enhances h e  vdue of that 
pawer to the utility. A qualifyii facility 
may be able to enter into an 
arrangement with the utility which pves 
the utility lbe advantage of dispatching 
the facility. By so domg. i t  inucaaes its 
value to the utility. Convenely. if a 
utility cannot bspatch a qua l i fy i  
facility. that Iacility may be of Iesa value 
to the utility. 

Clause ( i i )  refers to the expected or 
demonswaled reliability o l a  quslifyuy 
facility. A utility cannoi avoid the 
conswucnon or purc..a~e of opac iv  if i f  

rupplimd dtlrln) 05-p.ak priodr. dwh# 

= I d  alrcmc Utillty lbould take 
in10 .coOd tbe w OT WaMO kl which 

p A W OaSuI. IS Mt ch html Of 

is likely that the qulifvms facility 
which would claim to replace such 
opacity m y  go out of service d c n q  
the penod wbm tbe utibly nnda  its 
powu 10 on1 rysum demand. 8 . s r l  
on Un okud or demonamled 
nliabillty of a pvlirylns facility. the 
rate for @an h u  a qualifvi  
facility should be adjuated to reflect its 
vdua to tbe u*. 
ctw llii) nfm to tbe length 01 time 

d w  wbicb tbe qualifyin# fad ty  has 
sonmshlaUy or otbvrrise guaranteed 
&.I n rill ~uppty or upacity to 
tbr akctric utility. A utilltyswnrd 
1mmci.r d t  nonually will supply 
par Inch. Ihof ch. p L w ~  or until it 
is ~pld by mon efficient apadty. In 
sonmrl a cq.nmtion or M M U  power 
poduction lmit m#r uu. to produce 
m u  a mult of dun#u lo rbc 
in- or iu tbe Industrid promsea 
utlllud Accordb&. &a vdue of lhe 
service hn Iba qwlltyml fadUty to the 
alaewc otiliy m y  k rff.sud by he 

d o r w a b h  obWtion hat  It will 
colltlnne IO provide porn. Lndudcd in 
this d.c.rmirution, ocber factors. 
an tbe tam of ch. d t m e o L  tb. 
rquimmenl for ootim prior to 
termination of tb. commirmmL and any 
pcrulty provbims for breach of tbe 
oblU.tion 
lo d n  Lo provid. apdty value to 

owd not n - d y  .pn to prwida 
power for ch. Me of tba p h l  A utility's 
gcnmtion axpuuion p h  ohm 
inclod. pwcbues of linn power from 
otbu utilitin in pan imm.di.trly 
p- tba addltioo of a mw 
geomtion  urd^ II a quJityilv fadlty 
conmet# to d e l i m  power. for aumple. 
for a ona pu mod, It m y  a b l e  tbc 
purchaah utility to avoid at- into 
a bulk power purchase amangeneot 
with anotber utility. "he nte for such a 
purchase should tbua be baaed on the 
price at which such power is purchased. 
or u n  be expected to be purchased 
baaed upon born fide offm fmm 
another utllity 

Clause iiv) addresses p e r i d  during 
which a qualifymng facility is unable to 
provide power. Llecmc utilities schedule 
maintenance outages for their own 
generahag wllu dunng periods wben 
demand ia low. If a qualifymg facility 
can aunilarily schedule its mamtenance 
outagea dunng pnoda of low demand 
or dunni penoda in whch a utility's 
o m  opacity will be adequate to handle 
e x i s t i  demand it will ensbie the 
utility to avoid the expenses a s s m a t e d  
with providmg M equivaleni amow..ic! 

drp.. I O  which tbe qluwyinl I.dllty 
by ODllmn A otber legally . 

LD . k c m C  UWCy q- f a d @  



frcilincr 
Another nhtd factor wb~lch affuu 
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ment in those COIUZOC~U *cb 
s w s t e d  that the b a i l  of COmp.ri.On 
for non&saimim(my pnctims in 
pmpoud rule to "my O b  WtomW" 
was too brold .nd tb.:* m- 
nfmM for oond tionistb. 
p n c l l e  of thr utility la nLtian to 
astomen in tba UM clan who do D@ 
m m t a  d-ty. A# noted 
pnviowly. the lat- onmlrof  
a facility which is a h &  
inl*rcann.aed wltb th. utility for 
p e  of uln Limltd to u* 
a d d i t i d  e x m u n  incpmd bY th. 
utility to pnail Pwch- 

scwnl mmmmtm a x p m u d  thdr 
con- tbit aome protaction ahould be 
providd lo qlulifyiq fadlltin from 
potential hmsunml by utilities in the 
form of ngvirinl ~ r c c u u y  UfW 
equipmmt. AB discwud above. the 
Stat* rqlhtmy authorities lwftb 
respect to e1-c utilities mnwbleb 
they have nlemakiq authority) and 
nomegdatcd decuic utllitin bavr tbe 
responsibility md authority lo mna 
tbat the interconnaion mquimmmta 
a n  nlBoMblr and h t  USOd.Ied 
coru an Iegitinuldy tncumk 

For qu.lifylfu fadlities vl(b a des@ 
opacity of 100 kW or 14th tbe 
Commission noted that interwnautian 
costa could k assesad OD a c l u a  bulh 
and the suodud ntm for p & m  
esublishrd for chum of facilities of 
this size pursuant 10 I ZSZ3M(s)(l) 
myhl &mIponte Ib.u asla.  Suu 
rrprl.tmy authoritian (wlth ncp.a to 
elecuic ulllitin ovar whirb hay have 
ratenuking authority) or nonmlul.c.d 
electric utilities may a h  drtemim 
interwmection m u  lor qrullfyln) 
facilities with a desi@ upaclty of mora 
than 100 kW on eitba a clau way.  or 
individual basis. 
Numerous commulu niud the polat 

that the propoud ruir did MI a d h  
the manner in wbicb rlecuic utilities 
would be n t m b u r u d  Potmtial ownem 
and developen of qwWyinr facilities 
recommended that the msu be 
unonized on a naaombla basis. 
bruuse paymn a Lqr lump sum 
psyment would k a cowidmblr 
o b r r d e  to the p-un Uccaic ulllitin 
generdly prefemd payment up bent. 
although several commentem indiuted 
that amonnauon mi&t be acscptabh 
for m&t-worthy facilities. The 
Commission kiirvrs that h e  manner of 
reimbursemenu (wbich m y  mciud. 
amonruuon over a naaoMble period of 
Ume) 18 bert Ieh to the SIatr r q d a l o y  
autbonties .ad nonre&td utdiun. in 
the determination of my standud ntn 
for purcha.es estabiisbrd punuant to 
I zoZuW(cHil. i! tbr State approves 
saue marmar of amorum110p II &I 
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IV. Ellrclivm mu 



'-iij **puallfyial fadlity' UMUU 
e-ration fadlity or a d pa, 
production fadl iY whlcb b P m  
facility under Sub- B of tbi. puC of 
the tommisrion'8 -ti-. 

(2) -Purchase" m u m  tb. p u r s h . ~  of 
electric energy or updty 01 both 
a qualifying faciliy by UI el& ~UUfcl. 

13) "%le" rneuu tb. ula of .I.cblc 
enegy or capacity or both by .D 
utility IO a q d i  fadljt~. 

(4) "Syatem eoeqmxy - 
condition on a utility'8 8pUm Whish b 
Likely to mdt in imminmt ~EIIRUII~  
diaruptim of 8ervim 0 artDmm Q b 
immlnently likely to md.nln life 01 
pmpetty. 

(5) Rate" meuu my pim. nth 
charpe. or d.ullrulion mad.. 
demanded. ob.med or naivd r l tb  
mpect IO th. rile a p m h n  of 
electric en- or upad*. or any I& 
regulation or practim mpmcths UIY 
such rate. eluqm. 01 cluaitiuuop .Id 
any contract p e r ~ h h ~  IO tb. u* 01 
purcha8e of elCnnc mrriy or u p d t y .  

(61 "Avoided cow" m m u  tb. 
incremental W8tlto .n eI.scric utility of 
eiecvlc enerly or upcity or both 
whzch. but for the pwchase born Ih. 
qualifying facility or qwuryirU fadlil ier 
such utility would #encrate IueU or 
purcha8e fmm Mother aoUrcI. 

(71 "interconnection casu" mean8 the 
reasonable WAI of wnnection 
rwiiching. metenng. mrurni88ion. 
dwribuuon. 8afety pmvi8loN and 
administratire cosu lnsvmd by tbe 
electnc utility drectly mlated 10 the 
installation and mamtenance of the 
physical faciiiliel neces8ary 10 permit 
intercormected operation8 with 
quahfyirq facility. to the extent nlch 
casu ue in exes1  of the comspondm: 
costs which the electric utility would 
h i r e  incvmd if i t  had not enga@ m 
~clcrcoMectcd OWIIUON. but m e n d  

In ~i6is NbpuC 
11) W U  th. mutborlty of my .l.clrlc 

utility or my qlldiwl1.dliY (0 urn 

condition, nleling to UIy punb.w. 
10. NU fCoW pl0Ch.U O t w  Ot 

which differ fram the nu or (nrm or 
d t i m u  which would otbanriv k 
q u i d  by this aubput or 

entered into between a qualifymw 
facility end an eiecmc utility for aoy 
pWCh.=. 
i~~ A n y y ) 1 1 O ( * . Q * *  
qstnneon..p. 

(a) Applicobilify (11 Except a8 
provided m paragraph Ialltl of tbi8 
section paragraph (b) a p p h  to each 
electric utihty. in any ulendu year. If 
the total mle8 of elecmc energy by 8uch 
utility for purpoaes other than mule 
exceeded sa) mtUion kilowatt-bow 
dvnng any ulendar year ~~ after 
December 31.1975. and before the 
i m m e d i ~ l ~ p c e d m n g  cr1ed.r yeu. 

(21 Eacbd i ry  having totd sale8 of 
elecmc e- for purpose8 other b n  

(2) MfKu the validity of m y  sonmd 
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and the ratn at which it cumntly 
purchanr such e n c w  and U P C l t Y .  

(21 U any such eiecmc utility fails to 
provide such domation on request. the 
qualifymng facillty m y  apply to tbc S u a  
yulatcuy auuulrlty (wbich hu 
rat ma^ authority wn he .I- 
utility) or the Cornmiasion for M & 
requinq that the domution be 
provided. 

(d) Sub#t;:utim ofoltemo:ive method 
[I] After public notia in the m a  wed 
by the al.emc utility. mod d t n  
oppomurity for public cunmtrnL m y  
Sute &atmy authority nuy mqvin 
[with nipct to any * I d s  utility ow 
which it ba8 ntaa&a# authority). or 
any non-rqulatd a l h c  utlllty may 
provide. data different chn thoae whicb 

it delemiun that avoided rmU u n  be 
derived hmn aucb &a. 

12) An) suu nFJatoy authority 
(with napect to MY rkcoic utility o n r  

nomylatad utility which mquim auch 
different data abaU no@ the 
Commi88ioo wilhin XI dryl of m k q  
such deterrmrution. 

submitted by M rl.suIc utility under 
thi8 aection 8hall be abject to nview by 
!he State rqulatory authority which b n  
ratemaking authhnity ova such rlecbic 
utility. 
I21 la eny auch mew. he d d c  

utility ha, the b ~ d ~  ofsomin( forrud 
with iu8tlhution for i u  daw 
0- -anr.uponnc 
mt.a-Pnt 

la1 Ohiixatim to purchase f m m  
wolifyn# fodities. Lcb aI.caic uUty 
shall purcbau. in acmdaoa with 
8 29tW. any m.rly Md upadty 
which i8 nude available from r 
ouaiihnm fadt i tv  

are othvwi8c mquL.d by tbi8 UCtiOn if 

whch it ha8 authority) or 

le1 Dote Review. (1) Aay d r u  

, -_ . , . 
Ill Dimctly IO the r l m c  utiliry: or 
I21 Indirectly to th. rhcmc ouliy tu 

m m d u x e  w t h  m p h  (dl of tbta 
section. 

lb) Obli#otion 10 MI/ 10 qualifiim 
focilit~ea. t c h  e lua ic  utilrty 8 h U  wll 
io any qualifyma fadllty. in accordance 
with I ZSZ)(~.  any en- m d  opacity 
requested by tbr qu.llfym( facility. 

I C )  Ob/i#otm to intemnnssl (1) 
Subiect Io  p.ng .pb  (c)It) of thi8 
section. any elecmc utilrty 8h.U make 
SUCh I l l l e K O ~ C C ~ O ~  Wth any 
sualifyuq facility as may be neceuay  
I D  accompbrh pucha8a8 Of U h  under 
~ I D  8 u b p u ~  The obhgation to pay for 
an). L n i t r c O M u t l O ~  C 0 8 U  8baU be 
detemned m accordance with 
i T9Luu 

I21 So electric utility i8 required to 
~nierccnnen w ~ t h  any qualibuq facilrty 
2 soid) by renson of p d a w  or d e r  
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this aiction. to the ability of the 
utility to avoid casta. indm cbr 
defernl of upacity addlliona utd tb. 
reduction of foull hul u w  .nd 

(41 Tbe wsta or uvie8a madtitu from 
varhtiau in Lw loun from thou that 
would b v r  existed in the ab..no d 

the purcbaaiq aluiric utility w a d  
an equivalent u u m t  of m.rlT l t d  01 
purchased m lquivllcnl MOUIlt of 
electric eneqy or upad . 

(0 Periods duriq whic?purch- 
not mqu~nd.  

111 Any e l d c  utility which givn 
notice punwnt to paragraph (O[Z) of 
this section will not be mqumd to 
purchac alccbic en- 01 updty 
dunng m y  mod dut$q which dw to 
opemuonal drcurm- p u d u a n  mtomm: 01 
from qualifyull fadlitin r(u rnult tn 
costs mater  thm thme which tbe utility 
would incur if it did 1101 make such 
purchases. but instead pnented M 
equivalent amount of en- itulf. 

(2) A n y  e l e b c  uwlty uekiq to 
invoke paragraph (o(1) of tbia wstion 
must notify. m accordmu n t h  
applicable Sule law or m&t ion  n c h  
affected qualifytng facility in lune for 
:he quelifying facility to c s u e  the 
delivery of mngy or upcity to the 
eleclnc utility. 

131 Any electric utility which bib to 
complv with the provisions o f p u a g m ~ h  
1r)iZl of this section will be n q w d  to 
ua? the,same la ic  for such purcbar of 
rcew or upauty  as would be required 
?.ad the penod described m p u a m p b  
IllllJ 01 this aection not occumd 

IO A claim by an eleclnc utility that 
such s penod has oc-d or will o c m  
:s s u b w l  to such venficsuon by its 
Siate m g d a t o ~ ~  suthonty as the State 

Purch.SN h 1 q U . b  hdlib: 8 

(11) Place m undue burden DO the 
e l d c  utility. 

(c) Rotn for soles of back-up ond 
maintenonce power. Tbe m e  for uln 
of back-up power or maintenance 
mer 

(1) s b d  not be baaed upon an 
aaswnption (Uk88 supported by factual 
daw) that f o r d  outaps or other 
reductioru in electric output by all . qualifying facilltiea 00 ur elecoic 
uulity's ayatem will o w  
aimuluneowly. or dunng tbc syatem 
peak or bok and 

(2) shall take into eccount tbe cxteul 
to whrch scheduled outages of the 
q u m  facilities u n  be usefully 
coordinated with scheduled outa8es of 
the urihty's facilities. 

8 - 
facility shall be obligated to pay any 
interconneclion coctt which the Stale 

(11 Obli#ofian f o  pay. Each qualifying 
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penaltin to which It may k m b w d  
lor lailtm to comply with th. 
recgwnmenU of tba commruion'a 

l a w )  w k n  
(a1 Stoo re#ulomy authority and 

nonre#ulotad aI.syic utilily waiwn 
Any Slate q u l a l a y  aulhaity (with 
reapect to any d a d c  utility owr ubkb 
11 ha8 ntenu!uq autbority) or 
nonre&ted a l e  o U t y  m y .  .ha 
public nobce In the a m  und by lbe 
electric utility. apply for a waiver from 
the appliution of any of lhe 
requirement8 of Subpul C (otbrr tbm 
8 292102 tbmol). 

(b) Commission octian. The 
Commission wil l  p n t  such a wavier 
only if an appliunl under p a n p p h  1.1 
of &is 8ection demoNUate8 tbat 
compliance witb any of the 
requrremrnlr of Subpart C i8 not 
necessary to encoura#e wseneration 
and amall power production and is not 
olherwi8e required under section 2 l O  of 
PL;RPA. 
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Policy Statement Regarding the Commission's Enforcement 
Role Under Section 210 of the Public Utility Regulatory 

Policies Act of 1978 

Docket NO. PL83-4-000 

FEDERAL ENERGY REGULATORY COMMISSION - Commission 

23 F.E.R.C. P61,304; 1983 FERC LEXIS 2583 

Statement of Policy 

May 31, 1983 

PANEL: 
[*I1 

Before Commissioners: Georgiana Sheldon, Acting Chairman; J. David Hughes, A. 
G. Sousa and Oliver G. Richard 111. 

OPINION: 

enforcing the provisions of section 210 of the Public Utility Regulatory 
Policies Act of 1978 (PURPA) and defining the relationship of its enforcement 
authority to State judicial enforcement authority. The purpose of this document 
is to clarify our view of our appropriate place in an apparently ambiguous 
statutory enforcement scheme and to inform affected persons of the forums 
available if the PURPA requirements are not fulfilled. This document does not 
constitute a change in policy or a determination on the merits of any case. 

In this document, the Commission is defining the role it intends to assume in 

Background 

Under section 210 of PURPA, the Commission is required to promulgate rules 
which encourage the development of cogeneration and small power production. 
Among other things, the Commission's rules are to require electric utilities to 
purchase power from, and sell power to, facilities which qualify as cogeneration 
or small power production facilities under section 201 of PURPA. The Commission 
is also authorized to exempt certain qualifying cogeneration and [ * 2 ]  small 
power production facilities from the provisions of the Federal Power Act, the 
Public Utility Holding Company Act of 1935, and certain State laws. The 
Commission's regulations promulgated under sections 201 and 210 of PURPA are 
codified at 18 C.F.R. Part 292. 

Under section 210(f) of PURPA, State regulatory authorities and nonregulated 
electric utilities are required to implement the Commission's rules described 
above. The Commission has indicated that the obligation to implement section 210 
rules is a continuing obligation. This requirement may be fulfilled either: 1) 
through the enactment of laws or regulations at the State level; 2) by 
application on a case-by-case basis by the State regulatory authority, or 
nonregulated utility, of the rules adopted by the Commission; or, 3) by any 
other action reasonably designed to implement the Commission's rules. 
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Sections 21O(g) and (h) of PURPA provide judicial review and enforcement 
procedures and Commission enforcement procedures respectively. Generally, these 
review and enforcement mechanisms are available to ensure that State 

implementation of the Commission regulations. 
regulatory authorities and non-regulated electric utilities undertake 

[*3] 

Section 21O(g)(l) of PURPA provides for judicial review, generally to be 
pursued in a State court forum, nl respecting any proceeding conducted by a 
State regulatory authority or nonregulated electric utility for the purpose of 
implementing the requirements of section 210(a) of PURPA. Section 21O(g)(2) 
authorizes any person to bring an action against any electric utility, 
qualifying small power producer, or qualifying cogenerator, to enforce any 
requirement established by a State regulatory authority or nonregulated electric 
utility pursuant to section ZlO(f). 

nl Section 21O(g) of PURPA states that judicial review and enforcement is 
obtained under the same requirements and in the same manner that an action would 
be brought under section 123 of PURPA. 

Section 123(c)(l) of PURPA provides that judicial review and enforcement of 
determinations made by State regulatory authorities and nonregulated electric 
utilities may be obtained in the appropriate State court. Under section 
123(c)(2) of PURPA, review of determinations made by a Federal agency may be 
obtained in the appropriate Federal court. 

Section 210(h)(l) of PURPA grants the Commission certain enforcement 
authority with regard [ * 4 ]  
which constitute "operations" under Part I1 of the Federal Power Act. As will be 
discussed more fully below, this authority applies only in limited 
circumstances. Section 210(h)(Z) of PURPA authorizes the Commission to undertake 
an enforcement action to require a State regulatory authority or nonregulated 
electric utility to implement the Commission's regulations. As an important 
adjunct to this enforcement authority, section 210(h)(2) also authorizes certain 
private enforcement actions for the purpose of compelling implementation. 

to those rules promulgated under section 210(a) 

The Commission has previously addressed these review and enforcement 
provisions in the preamble to Order 69. nZ This policy statement is intended as 
a supplement to that discussion. It will identify some of the major causes of 
action which may arise under section 210 of PURPA and discuss the Commission's 
view of the forums in which the variety of actions should be pursued. This list 
is not intended to be exhaustive, and the Commission will entertain further 
inquiries on a case-by-case basis. 

nZ Docket No. RM79-55, "Small Power Production and Cogeneration Facilities; 
Regulation Inplementing Section 210 of the Public Utility Regulatory Policies 
Act of 1978," [FERC Statutes and Regulations P30,128], 45 Fed. Reg. 12214 (Feb. 
25,  1980). (Hereinafter, Order 69.) The Commission stated that: 

Section 21O(g) of PURPA provides one of the means of obtaining judicial 
review of a proceeding conducted by a State regulatory authority or nonregulated 
utility for purposes of implementing the Commission's rules under section 210 . 
. . This means that persons can bring an action in State court to require the 
State regulatory authorities or nonregulated utilities to implement these 
regulations. 

899 
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* * *  

The Commission believes that review and enforcement of implementation under 
Section 210 of PURPA can consist not only of review and enforcement as to 
whether the state regulatory authority or nonregulated electric utility has 
conducted the initial implementation properly, namely, put into effect 
regulations implementing section 210 rules or procedures for that 
implementation, after notice and an opportunity for a hearing. It can also 
consist of review and enforcement of the application by a State regulatory 
authority or nonregulated electric utility, on a case-by-case basis, of its 
regulations or of any other provision it may have adopted to implement the 
Commission's rules under section 210. 

Section 2lO(h)(2)(A) of PURPA states that the Commission may enforce the 
implementation of regulations under section 210(f). The Congress has provided 
not only for private causes of action in State courts to obtain judicial review 
and enforcement of the implementation of the Commission's rules under section 
210, but also provided that the Commission may serve as a forum for review and 
enforcement of the implementation of this program. 

Id. at 12231. [*SI 

The Commission does not intend for this statement to have any effect other 
than to further inform the public of our views and the course we intend to 
follow in future proceedings. This statement has no legal effect, is not a rule 
or a binding norm, and imposes no rights or obligations. Therefore, as these 
issues arise in future proceedings the validity and application of the policies 
enunciated herein may be subject to further consideration. 

Obligation to commence implementation 

Under aection 210(f) of PURPA, State regulatory authorities and nonregulated 
electric utilities are required to implement regulations promulgated by this 
Commission under section 210(a) of PURPA. Under section 210(h)(2)(A) the 
Commission has the authority to require the commencement of implementation under 
subsection (f) by any State regulatory authority or nonregulated electric 
utility. Moreover, the commission's authority under this subsection extends to 
situations where State regulatory authorities or nonregulated electric utilities 
are alleged to have completed the implementation process, but have promulgated 
regulations which are inconsistent with or contrary to the Commission's 
regulations. Thus, [ * 6 ]  for example, an allegation that a State regulatory 
authority has promulgated regulations which include a purchase rate standard 
contrary to existing Commission regulations would properly lie either before 
this Commission or before a judicial forum of proper jurisdiction. n3 

n3 See note 2, supra. 

As we have already noted, n4 the Commission believes that its jurisdiction to 
review and enforce the section 210(f) implementation requirement (i.e., the 
requirement that State regulatory authorities and nonregulated electric 
utilities promulgate rules consistent with the requirements established by this 
commission under section 210(a) of PURPA) is not exclusive. In fact, we would 
anticipate that generally Proceedings would be initiated at the State level. 
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n4 Id. 

The Commission may undertake an enforcement action either on its own motion 
or.upon petition by an electric utility, qualifying cogenerator, or qualifying 
small power producer. If the Commission chooses to undertake an action to 
require the commencement of implementation, both State regulatory authorities 
and nonregulated electric utilities are to be treated as persons under the 
Federal Power Act. The Commission's [ * 7 ]  regulations establishing the 
implementation requirement of section 2lO(f) of PURPA n5 will be treated as 
rules under the Federal Power Act. 

n5 18 C.F.R. S 292.401. 

The Commission is not required to undertake an enforcement action described 
above. If the Commission does not initiate an enforcement action by notice 
within 60 days after receipt of a petition from an electric utility, qualifying 
cogenerator, or qualifying small power producer, the petitioner may bring an 
action in the appropriate United States district court. We anticipate that such 
an enforcement action would be an investigation to determine whether there are 
grounds for the Commission to seek court enforcement. The Commission is entitled 
to intervene as a matter of right in any private enforcement action under this 
section. 

Implementation procedures 

The implementation provisions of section 2lO(f) of PURPA contain certain 
statutory procedural requirements--viz., notice and an opportunity for public 
hearing. The Commission has the authority under section 210(h)(2)(A) of PURPA to 
enforce these statutory procedural requirements. Thus, a person alleging that a 
State regulatory authority or nonregulated electric [*8] utility has not 
issued notice or offered an opportunity for public hearing prior to promulgating 
regulations under section 210(f) of PURPA may petition the Commission to seek 
enforcement of these requirements. For purposes of any such enforcement action, 
the Commission's regulations implementing these procedural requirements will be 
treated as rules under the Federal Power Act. 

The Commission notes that its enforcement jurisdiction in this regard is not 
exclusive. Section 210(g)(l) provides that any person may seek judicial review 
of any proceeding conducted by a State regulatory authority or nonregulated 
electric utility without petitioning this Commission. This provision appears to 
include procedural as well as substantive judicial review. Moreover, procedural 
challenges may be raised independently under applicable provisions of State law. 
Indeed, the Commission's authority to enforce PURPA procedural requirements is 
limited to those circumstances where an allegation is made that a State 
regulatory authority or nonregulated electric utility has failed to provide 
notice or an opportunity for public hearing as required by section ZlO(f). All 
other procedural challenges should be directly [*9] addressed to the proper 
judicial forum, rather than to this Commission. 

Application of State regulatory authority or nonregulated electric utility 
established rules 

The Commission perceives that its primary role in the statutory scheme of 
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review and enforcement is to ensure that the State regulatory authorities and 
nonregulated electric utilities implement regulations under section ZlO(f) which 
are consistent with the regulations established by the Commission under section 
ZlO(a) of PURPA. However, once the state regulatory authorities and 

regulations, the Commission's role is limited regarding questions of the proper 
application of these rules on a case-by-case basis. n6 

nonregulated electric utilities have appropriately implemented the Commission's 

n6 In fact, the only area in which the Commission may get involved in 
questions regarding the application of rules is with regard to 30 to 80 megawatt 
small power production facilities. See discussion, infra. 

Section 21O(g)(Z) states that "any person (including the Secretary [of 
Energy]) may bring an action against any electric utility, qualifying small 
power producer, or qualifying cogenerator to enforce any requirement [*lo] 
established by a State regulatory authority or nonregulated electric utility 
pursuant to subsection (f)." This subsection provides the primary enforcement 
authority by which an aggrieved person may challenge the application of a rule 
or rules promulgated by a State regulatory authority or nonregulated electric 
utility. 

The following are examples of causes of action which may arise under section 
21O(g)(2) of PURPA. Assume that a State regulatory authority has promulgated 
regulations under section ZlO(f) of PURPA which require electric utilities and 
qualifying facilities to negotiate a rate for purchase. The underlying 
State-established regulation is not at issue but, rather, a qualifying facility 
alleges that a particular electric utility, subject to the state regulatory 
authority's jurisdiction, refuses to negotiate. This allegation involves the 
application of a State-established rule and would properly lie before a State 
judicial forum of competent jurisdiction. 

Similarly, where a nonregulated electric utility has promulgated rules 
appropriately implementing this Commission's regulations, and a qualifying 
facility alleges that a contract offered to it by the nonregulated utility 
[*11] contains unreasonable interconnection requirements, for example, this 
allegation is one which is properly raised under section 21O(g)(2) before a 
State judicial forum, and not before this Commission. n7 

n7 The Commission recognizes that nonregulated electric utilities are 
required to both implement the Commission's regulations and then comply with 
these self-established regulations. while this situation may seem anomalous, the 
Commission believes it appropriate to treat the nonregulated electric utility's 
regulatory function separately from its obligations as an electric utility. 
Thus, a challenge regarding the regulatory function of such an entity (e.g., 
that the nonregulated electric utility has not commenced implementation) would 
properly lie before this Commission under section ZlO(h) whereas a challenge 
regarding the application of regulations would not lie before this Commission. 

Exception for 30 to 80 megawatt small power production facilities. 

The review and enforcement scheme described above contains an exception with 
regard to certain qualifying small power production facilities. Section 
210(h)(l) of PURPA gives the Commission exclusive enforcement authority [*12] 
with regard to any rules prescribed by the Commission under section 210(a) of 

9c2 
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PURPA "with respect to any operations of an electric utility, a qualifying 
cogeneration facility or a qualifying small power production facility which are 
subject to the jurisdiction of the Commission under part I1 of the Federal Power 
Act." Pursuant to section 210(e) of PURPA, the Commission has granted liberal 
exemptions for all eligible qualifying facilities from part I1 of the Federal 

exempting small power production facilities between 30 and 80 megawatts 
capacity, other than geothermal facilities, from the provisions of the Federal 
Power Act. The sales of power in interstate commerce by such facilities would, 
therefore, be an "operation" which is subject to this Commission's jurisdiction 
under Part 11 of the Federal Power Act. 

Power Act. n8 However, section 210(e)(2) of PURPA prohibits the Commission from 

n8 18 C.F.R. SS 292.601, 292.602 (1982). 

Under Part I1 of the Federal Power Act, the commission regulates, inter alia, 
sales of electric power in interstate commerce. The Commission therefore has the 
authority under the Federal Power Act to establish the rate for sale by such a 
facility. n9 [*13] Thus, the Commission may require that the rate for 
purchase by an electric utility from such a qualifying facility be consistent 
with the Commission-established rate. 

n9 The Commission notes that sales by electric utilities to qualifying 
facilities are retail sales which are not "operations" under the Federal Power 
Act and are not, therefore, subject to Commission enforcement jurisdiction. 
Similarly, the interconnection requirement established in 18 C.F.R. S 
292.303(c) is not an "operation" under the Federal Power Act. See American 
Electric Power Service Corp. V. F.E.R.C., 675 F.2d 1226 (D.C. Cir. 1982) 
reversed and remanded -- U . S .  -- (1983). 

The Commission has determined that State-established rates which are 
consistent with the Commission's regulations will generally be accepted as the 
"just and reasonable" rate for purchases by electric utilities from Federal 
Power Act jurisdictional qualifying facilities under section 205 of the Federal 
Power Act. n10 

n10 See Resources Recovery (Dada County), Inc., Docket No. ER82-225-000, et 
seq., orders issued March 12 [18 FERC P61,243], May 24 [19 FERC P61.1881, and 
August 3, 1982 [20 FERC P61,138]; Wheelabrator Frye, Inc., Docket No. 
EL82-7-000, order issued December 23, 1982; and Energy Conversions of America, 
InC., Docket NO. ER82-576-000, order issued December 23, 1982 [21 FERC P61,329). 
[*141 

Conclusion 

The above discussion represents the Commission's considered, but informal, 
position regarding its role under the review and enforcement mechanisms of 
section 210 of PURPA. The Commission is required to promulgate rules to 
encourage the development of cogeneration and small power production which the 
State regulatory authorities and nonregulated electric utilities are required to 
implement these rules. The State regulatory authorities and nonregulated 
electric utilities are required to implement the Commission's regulations. The 
Commission's regulations allow the States and nonregulated utilities a wide 
degree of latitude in establishing an implementation plan. Such latitude is 
necessary in order for implementation to accommodate local conditions and 
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concerns, so long as the final plan is consistent with statutory requirements. 

With regard to review and enforcement, the Commission's role is generally 
limited to ensuring that the State regulatory authority-or nonregulated electric 
utility-established implementation plan is consistent with section 210 of PURPA 
and with the Commission's regulations. Once this is ensured, the State 
judicial forums are available to ensure [*15] that electric utilities and 

qualifying facilities are dealing in good faith and in a manner consistent with 
locally-established regulation. 
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UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION . .,.... . , . . .. .;, IT , . .~ 

L. 
!' - , .  

.. 
. Before Commissioners: !"" . .  

N o r t h  Little Rock Cogeneration, L.P. ) 

and Power Systems, Ltd. 1 
V. 

Entergy Services, Inc. and 
Arkansas Power 6 Light Company 

Entergy Services, Inc. 

) 

1 
1 
1 

) Docket NO. EL94-72-000 

) Docket NO. ER94-1128-001 

ORDER DISMISSING COMPLAINT AND DENYING REHEARING 

duction 

North Little Rock Cogeneration, L.P. (North Little Rock 
- Cogeneration) and Power Systems, Ltd. (Power Systems) (together, 

Petitioners) challenge an existing power sale agreement between 
Arkansas Power L Light Company (Arkansas Power), an operating 
utility subsidiary of Entergy Corporation and an associate of 
Entergy Services, Inc. (Entergy Services), and the City of North 
Little Rock, Arkansas (City). Petitioners contend that the rates 
in the challenged power sale agreement are unreasonable and 
unduly discriminatory. 
agreement was negotiated in violation of the City's alleged 
obligation under the Public Utility Regulatory Policies Act of 
1978 (PURPA), 16 U.S.C. 5 624a-3 (1934), to purchase capacity 
and energy from qualifying facilities (QFs) -- such as the 
facility to be built and operated by Petitioners. 

Petitioners also contend that the 

Petitioners have raised the same allegations in separate 
pleadings filed on approximately the same date (June 27 or 28, 
1994)  in three related proceedings: (1) a petition for a PURPA 
enforcement action filed, pursuant to section 2lO(h) of PURPA, in 
Docket No. EL94-71-000; (2) a request for rehearing of the 
Commission order in Docket No. ER94-1128-000 accepting the 
Arkansas Power/City pover sale agreement for filing; and ( 3 )  a 
complaint filed against Enterqy services and Arkansas Power in 
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Docket No. EL94-72-000. 3;/ We already have declined to 
initiate an enforcement action under PURPA to pursue these 
issues. We now find no substance in the merits of Petitioners' 
arguments and, accordingly, dismiss their complaint and deny 
their request for rehearing. 

Bckuround 

N o r t h  Little Rock Cogeneration is a limited partnership 
formed to build, own and operate a qualifying cogeneration 
facility to be located in North Little Rock, ArJcansas. ( N o r t h  
Little Rock Cogeneration filed a notice of self-certification of 
its facility as a QF on April 19, 1993 in Docket No. QF93-75- 

- 000.) Power Systems has an option to acquire an equity interest 
in North Little Rock Cogeneration and"represented North Little 
Rock Cogeneration in its unsuccessful negotiations with the local 
electric utility, the City, for the sale of capacity and energy. - The City operates its own hydroelectric generating unit, but must 
purchase the remainder of its requirements. 

nsas Po wer/Citv Po w e r  S- Aa  repment 

Arkansas Power and the City executed a ten-year power sale 
agreement to replace the then-existing agreement for partial 
requirements service that was scheduled ta expire on June 1, 
1394. Entergy Services filed the.Arkansas Power/City power sale 
agreement, on behalf of Arkansas Power. with the Commission in 
Docket No. ER94-1128-000. Petitioners protested the filing, 
explaining that they competed to sell power and capacity to the 
City from their planned QF. hut were not selected. Petitioners 
argued that the rates in the filed agreement are not cost-based 
or justified on a market basis, and that certain provisions in 
the agreement and certain procedures utilized by the City in 
considering possible supply alternatives deprived it of the right 
to develop a QF to serve the City at its true avoided cost, in 
violation of the City's obligations under PURPA. 

the Arkansas Power/City power s a l e  agreement for filing. 
Arkansas Power h Light Comnany , 67 FERC 5 61,250 (1994). In that 
order, the Commission rejected as unsupported Petitioners' 
arguments in opposition to the proposed agreement. Specifically, 

U Entergy Servicas is a sorvice company which is neither a 
public utility under the Federal Power Act (FPA) nor an 
electric utility under -PA. AS such, the complaint lies 
against Entergy services only in its capacity as a 
representative of Arkansas Power which io both a public 
uzility under the €PA and an electric utility under PURPA. 

By letter order dated May 26, 1994, the Commission accepted 

I 
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the commission stated that its review indicated that the proposed 
rates would not produce excess revenues. The Commission also 
explained that Petitioners’ ”dissatisfaction with North Little 
Rock’s procedures for QF developers are beyond the scope o f  this 
docket which involves [Arkansas Power’s] rates to North Little 
Rock.” & at 61.825. 

On June 27, 1994, Petitioners filed a request for rehearing 
of the Commission‘s May 26, 1994 order. Petitioners assert that 
the proposed ratc “adversely affects their ability to sell 
electric capacity and energy to the City of North Little Rock.” 
Rehearing at 1. In support o f  their request for rejection of the 
power sale agreement or, at a minimum, a trial-type evidentiary 
hearing on this matter, Petitioners reiterate many of their 
earlier arguments and refer to similar arguments presented 
contemporaneously in their complaint in Docket No. EL94-72-000 
(discussed below). 

Also on June 27, 1994, Petitioners filed a petition in 
Docket No. -94-71-000 pursuant to section 210(h) of PURPA, 16 
U.S.C. 6 824a-3(h). Petitionors asked the Commission to enforce 
its regulations implementing PURPA and to issue an order finding 
that the City‘s determination of the avoided cost rate for 
purchases from QFs and the procedures used by the City in dealing 
with Petitioners violated the Commission’s regulations. 
issues raised in the enforcement petition, to a large degree, are 
related to the issues raised in Petitioners’ complaint and 
rehearing request. 

not to act on the enforcement petition. &== North L ittle Rock 
Cosenerati L.P. and Po wer Svs t Ltd, ,  68 FERC 61,391 
(r994).rceinitiateent action under 
PURPA, the Commission explained that “[tlhis action is without 
prejudice to any action the Commission might decide to take on 
related arguments raised in North Little Rock Cogeneration’s 
complaint filed in Docket NO. EL94-72-000 or its request for 
rehearing of the Commission letter order issued in Docket No. 
ER94-112B-000.m at 62,566. 

The 

On August 26. 1994, the Commission issued a notice of intent 

Petitioners# c o w  

On June 28, 1994, Petitioners filed a complaint against 
Entergy Servicss and Arkansas Power, asking the Commission to set 
aside the power sale agreement executed by Arkansas Power and the 
City and to direct the City to engage in power supply 
negotiations with Petitioners. The complaint contains the same 



Docket NOS. EL94-72-000 
and ER94-1128-001 

- 4 -  

arguments as those contained in the pleadings filed by 
Petitioners on t h e  preceding day in the related proceedings. 

Petitioners challenge the rates, terms, and conditions in 
the power sale agreement as unjust and unreasonable, unduly 
discriminatory and anticompetitive, and contrary to the public 
interest. Petitioners complain that the rates contained in the 
power sale agreaent are discounted below Arkansas Power's full 
cost level and contend that, under the Commission's standards, 
such discounts are appropriate only if Arkansas Power has excess 
capacity on its system or if the possible loss of the load is 
significant, situations not present here. Petitioners also 
complain that, under the power sale agreement, if the City 
purchases QP power, Arkansas Power will bill the City at the full 
contract rate, reduced by, the amount that Arkansas Power's 
variable costs are reduced as a result of North Little Rock's 
transaction with the QF. 

The overall effect of these rate provisions, Petitioners 
assert, is to establish the City's avoided cost at the level of 
Arkansas Power's avoided costs. Petitioners state that, 
whale the Commission's regulations contemplate that QF purchasers 
served under full requirements contracts will adopt the avoided 
cost  of the full requirements supplier as their own avoided cost, 
the City is not a f u l l  requirements customer of hrkansas Power 
and, therefore, the billing credit violates the Commission's 
requirements. 

In addition, Petitioners complain that, by entering into the 
power sale agreement with Arkansas Power, the C i t y  would have no 
need for  the QF capacity that Petitioners want to develop. 
Petitioners complain that the process by which Arkansas Power vas 
chosen to supply power to the City was tainted by anticompetitive 
and discriminatory conduct. In this regard, Petitioners assert 
that the actions of City officials and certain Arkansas. Power 
representatives during the solicitation and negotiation process 
severely disadvantaged Petitioners in their attempt to pursue a 
competitive QF project. For this reason, Petitioners contend 
that the resulting power sala agreement is not in the public 
intersst and should be invalidated in favor of renewed QF 
negotiations. 

2 Petitioners state that, although the power sale aqreemcnt 
does not expressly define the avoided cost rate to be paid 
by the City to QF suppliers, the City would not offer a QF a 
rate higher than the credit it receives from Arkansas Power 
because the credit reflects the purchased power cost that 
the City can avoid by making a QF purchase. 
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Notice of Petitioners' Complaint was published in the 
Federal Register, 59 Fed. Reg. 25,921 (1934), with comments, 
'protests or motions to intervene due on or hefore July 28, 1994. 

On July 28, 1994, Entergy Services filed, on behalf of 
itself and Arkansas Power, an answer to Petitioners' complaint. 
In its response, Entergy Services requests that the complaint be 
dismissed, atguing that it is duplicative to Petitioners' 
requests €or relief in related proceedings (involving their 
requests for enforcement and rehearing). Entergy argues that the 
Commission never has required a showing that a utility is or will 
continue to be in an ercess capacity situation before approving 
rates discounted below the full cost level. It argues that, in 
any event, the data relied upon by Petitioners show that Arkansas 

. Power will have excess capacity on its system until at least 
1999, at which time the power sale agreement rates can be revised 
and the City, at its option, can terminate the agreement. 
Entergy Services continues that the data used by Petitioners were 
compiled prior to Entergy Corporation's acquisition of additional 
capacity (through its recent acquisition of Gulf States Utilities 
Company), and that more recent data show that additional capacity 
is not projected to be needed until 2001. Entergy Services 
argues that the loss of the City's load to a competitor will 
reduce the load on the Entergy System by one percent, a 
significant figure. 

Entergy Services adds that the City's processes f o r  
considering QF proposals are irrelevant to the instant proceeding 
because the City is not a public utility (w a note 3) and 
because the appropriate forum for alleged PURPA violations is in 
state courts. 

On July 28, 1995, the City moved to intervene in the 
complaint proceeding. 
answer filed by Entergy Services concerning the validity of the 
power sale agreement. u 

The City states that it supports the 

21 The City explains that it is an Arkansas municipal 
Corporation that is not regulated by the Arkansas Public 
Service Commission. The City further explains that the 
Arkansas General Assembly has delegated responsibility for 
utility operations, including the setting of rates and the 
acquisition of power supplies, to the North Little Rock City 
Council. The City thus satisfies the statutory definition 
Of a "nonregulated electric utility," which is defined in 
section 3(9) of PURPA, 16 U.S.C. 5 2602(9) (1994). as "any 
electric utility other than a State regulated electric 
uti 1 it y - 9 1  

' 
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On August 12, 1994, Petitioners filed a motion for leave to 
file an answer to Entergy services‘ July 28, 1994 answer to 
Petitioners’ complaint. On August 29, 1994, Entergy Services , 
filed an answer in opposition to Petitioners‘ August 12, 1994 
motion. In these pleadings, the parties exchange allegations of 
purported misstatements and mischaracterizations. 

piscussion 

Pursuant to Rule 214 of the Commission’s Rules of Practice 
and Procedure, 18 C.F.R. 5 385.214 (1995), the timely, unopposed 
motion to intervene of the City serves to make it a party to the 
complaint proceeding in Docket No. EL94-72-000. We do not find 
good cause to accept Petitioners’ August 12, 1994 responsive 
pleading: accordingly, pursuant to Rule 213 of the Commission’s 
Rules of Practice and Procedure, 18 C.F.R. §.385.213(a)(2) 
(1995), which generally prohibits the filing of answers to 
answers, we will deny Petitioners’ August 12, 1994 motion and 
reject Entergy Services’ August 29, 1994 answer as moot. 

unsuccessful bid to serve the City, ultimately reduce to two 
principal concerns: (1) whether Arkansas Power can offer the 
City a discounted rate to retain.its load, when the discount 
results in a rate which a competing QF cannot match; and (2) 
whether the Commission should redress Petitioners’ allegations 
concerning improper collusion (between Arkansas Power and t h o  
City) in the City’s selection of a power supplier. we explain 
belov, as to the iirst question, that the discount rate is 
reasonable and entirely consistent with our regulations and 
precedent. 
perceived unfairness of the City’s competitive power supply 
solicitation is a matter that should be resolved in other fora. 

The allegations raised by Petitioners, arising out of their 

As to the second question, w e  explain belov that the 

Reasonableness of the Rate ?brae d t h e  C itv 

We reject Petitioners‘ claim that the rates charged the City 
under its power sale agreement w i t h  Arkansas Power are not just 
and reasonable. Petitioners complain that the billing credit 
provided to the City, if it  purchases power from a QF, is too l o w  
to support Petitioners’ planned QF project. Petitioners suggest 
that the City’s avoided cost should be established based on the 
alternatives the City would have pursued if it had not purchased 
from Arkansas Power and the billing credit in the power sale 
agreement should be set equal to that avoided cost figure. 
Petitioners also complain that the billing credit provision is 
inconsistent with the Commission’s PURPA regulations because the 
city is not a full requirements customer of Arkansas Power. 
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we disagree with these rate-related objections. Contrary to 
Petitioners' arguments, we do not perceive any inconsistency with 
our regulations. The cited rogulations address only a situation 
involving full requirements customers 4/ and do not establish 
or prohibit any particular rate treatment for partial 
requirements sales. Thus, Petitioners' assertion, even if 
correct, that Arkansas Power is a partial requirements supplier 
to the City -- a matter vigorously disputed by Entergy Services - - does not advance their ease. 

The challenged billing credit, like all other aspects of the 
power sale agreement, reflects the bargain struck by the parties, 
not any Commission requirements. Petitioners' suggestion that 
the power sale agreement must adopt a billing credit equal to the 
City's avoided cost, as if it had not entered into tha p o w e r  sale 
agreement, turns the notion of avoided cost on its head. Avoided 
costs are determined, in the first instance, by all alternatives 
available to the purchasing utility. Those alternatives, as we 
have explained in a number of recent orders, 
supply alternatives. Here, the City's supply alternatives 
included the power sale agreement offered by Arkansas Power. 
the QF proposed by Petitioners could not match the rate offered 

include &.l 

If 

9/ In support of their argument, Petitioners refer to language 
in Order NO. 69, Small Power Production and Cogeneration 
Facilities; Regulations Implementing Section 210 of the 
Public utility Regulatory Policies Act of 1978, 1977-81 FERC 
Stats. L Regs., Regulations Preambles I 30,128 at 30,871 
(1980). However, the Commission clarified Order No. 69, in 
relevant part, in City of Longmont, Colorado, & &, 39 
FERC 9 61,301 at 61,974 (1987), in which it stated that: 

the appropriate measure of avoided cost of an all- 
requirements utility should be adjusted to rePlect the 
avoided cost o f  the supplying utility. 

fn Carolina Power ti Light Company, 48 FERC 3 61,101 at 
61,389-90 (1989), the Commission reaffirmed that it was the: 

intent o f  Order No. 69 to measure the avoided cost of a 
full requirements customer as the avoided cost of the 
full requirements supplier since it is the supplier 
that avoids generation when the f u l l  requirements 
customer purchases from a QF. 

5/ Sgs Southern California Edinon Company and Sun Diego Gas (r 
s ) ,  70 FERC I 
ion, 71 FERC 3 

Electric Company (-hem Califo- 
61,215 at 61,676-77, prder on reconqibrat 
61,269 (1995). 
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by a competing supplier of power to the City, regardless of 
whether the competitor was or was not a QF, then the QF 
demonstrably was not offering a rate at the City's avoided coat 

power offered at a higher price than the lowest bid. 2/ 

The balance of Petitioners' rate concerns is devoted to the 
claim that Axkanoas Power's offer of rates discounted below full 
cost is not just and reasonable because, contrary to their 
reading of Commission requirements, Arkansas Power has not 
demonstrated that it has excess capacity on its system. 

-- and the City had no obligation under PURPA to purchase 

- - - 
Petitioners cite pub1 ic Service Comuanv of 0 klahoma (m), 54 

-a Gas and Electric CamD an v FERC 61,021 (1991). and 
(-1, 54 FERC 1 61,212, , 55 FERC 61,142 (1991). 
tosupport their-position in this regard. Howev;r, those 'cases 
do not stand for the proposition cited by Petitioners. In 
and w, the Commission merely noted tha t  *'a utility [facing 
competition) w i t h  surplus capacity will take whatever price it 

4/ PURPA section Z l O ( d ) ,  16 U.S.C. 5 824a-3(d) (defining 
"incremental cost of alternative electric energyn as "the 
cost to the,electric utility of the electric energy which, 
but for the purchase from such cogenerator or small power 
producer, such utility would generate w c h a  SP from 
mother source 'I 1 (emphasis added) . ' 

2/ The parties dispute whether any rate offered by Petitioners 
should reflect just energy payments or also capacity 
payments. The City apparently believes that if Petitioners 
proceed to build, any power available will be less than firm 
and, therefore, should reflect only energy, and not 
capacity, payments. The Petitioners, on the other hand, 
want to supply the City with both capacity and energy, for 
which payments would be substantially higher, and are 
unwilling to proceed if they will be paid only an avoided 
energy cost payment. 

W e  have no need to resolve this issue, however. As we have 
explained in a number of recent orders. it is the obligation 
of the states in the first instance to deternine the precise 
level of an electric utility's avoided cost obligation (as 
long as all alternatives are taken into account). & 
South ern Cal. ' o , 70 FERC at 61,677; Connecticut 
Light & Power-FERC q 61,012 at 61,029, order 
dpnvincr recon sideration , 71 FERC q 61,035 (1995) : West Penn 
Power Company, 71 FERC q 61,153 at 61,495 (1995). Because 
the City is a "nonrogulated electric utility" (w 
note 3 1 ,  this matter properly is entrusted in the first 
instance to the North Little Rock City Council. 
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can get. . :Ir it did not compel the existence of surplus capacity 
as a condition precedent to approval of a discount rate. gy 
More to the point, in those cases the Commission accepted for 
filing discounted rates, at or exceeding the seller's variable 
costs, offered to specific customers for the purpose of 

-- ' C  , 71 FERC I 61,245 (1995) (explaining that 
it is not unduly discriminatory to offer a particular customer a 
rate discount if necessary to retain or attract load). 

requirement, Arkansas Power would meet it. Even the stale data 
upon which Petitioners re ly  show that Arkansas Power will have 
surplus capacity through 1999, and at that time the City is 
permitted to terminate the power sale agreement. 

responding to competitive market pressures. S.-e a1 50. P.Q., 

Horcover, even if the Commission had such a surplus capacity 

Citv's sel ee t ion  of a Power s u ~ w u  

As to the second principal issue raised (the fairness of the 
City's power supply procurement), w e  have no basis f o r  acting 
further. We recognize that the City is a nonregulated electric 
utility, and that Petitioners do not have a State regulatory 
authority to which to articulate their arguments concerning the 
integrity of the competitivo bidding program undertaken by the 
City. Nevertheless, as explained above, we are fully satisfied 
with the rates emerging from that process. Further, the parties 
agree that the City, as a nonregulated electric utility, properly 
may implament the Commission's PURPA regulations, a5 here, on a 
case-by-case basis. a W i c v  S t a w n t  Rcua rdina t& 
commisri on's Enforcem rnt Role Und er Section 2 10 of the P u b l k  
Utility R e crulatorv Policies &t o f 197)8, 23 FERC 9 61,304 at 
61,644 (1983). Any remaining concern for the fairness of the 
City's competitive procurement can be resolved by a state court 
applying relevant law. 

8/ W a  6-e no justification for requiring a utility first to 
lose load and thereby obtain excess capacity before it can 
compete to retain the load by offering competitive prices. 
Very simply, the reason a utility, in meeting competitors8 
proposals, offers a rate below its full costs is that its 
ratepayers are better off if the utility receives any value 
above its variable costs. If the utility loses the existing 
load, its remaining customers must pay all of the fixed 
costs associated vith the excess capacity (assuming such 
costs are prudently incurred). Thus, these customers are 
better O f f  if the utility obtains a price that provides any 
contribution (to fixed costs) above variable costa. 
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As we have explained on other occasions, the Commission is 
wary of becoming entangled unnecessarily in the specifics of 
administering or reviewing state o r  local competitive power 
procurements (absent any facial or patant defect). w we see 
no such defrct here and, accordingly, declinr to investigatr 
further the fairness of the City’s power supply procurement. 

T 6: 

(A) Petitioners’ request for rehearing in Docket No. ER94- 

(8) Petitioners’ complaint in Docket No, EL94-72-000 is 

1128-001 i s  hereby denied. 

hereby dismissed. 

By the Commission. 

Secretary 

9/ As the Commission explained in American REF-FUEL of 
Hempstead, 47 FERC 1 61,161 at 61,533 (1989): 

[WJith regard to review and enforcement of 
avoided cost determinations under [PURPA] 
implementation plans, w e  have said that our 
role ic generally limited to ensuring that 
the plans are consistent with section 210 of 
PURPA and the regulations, and once we are 
satisfied that this requirement is met, state 
judicial forums are available to ensure that 
QFs and electric utilities are dealing in 
good faith and in a way consistent with 
locally established regulation. 

See als 0 LGhE-Westmoreland Hopewell, 62 FERC 2 61,098 at 
61,712 (1993) - 
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FEDERAL ENERGY REGULATORY COMMISSION - COMMISSION 

71 F.E.R.C. P61,269; 1995 FERC LEXIS 1061 

ORDER ON REQUESTS FOR RECONSIDERATION 

June 2, 1995 

PANEL : 
[*11 Before Commissioners: Elizabeth Anne Moler, Chair; Vicky A. Bailey, James 
J. Hoecker, William L. Massey, and Donald F. Santa, Jr. 

OPINION: 

Introduction 

On February 23; 1995, the Commission issued an order responding to separate 
petitions for enforcement under section 2lO(h) of the Public Utility Regulatory 
Policies Act of 1978 (PURPA), 16 U.S.C. § 824a-3(h), filed by Southern 
California Edison Company (Edison) and by San Diego Gas & Electric Company (San 
Diego). See Southern California Edison Company and San Diego Gas & Electric 
Company, 70 FERC P61.215 (1995). Both utilities challenged orders of the 
California Public Utilities Commission (California Commission) which they 
alleged required the utilities to purchase significant amounts of unneeded 
qualifying facility (QF) capacity at prices far in excess of their avoided 
costs. The Commission found that the California Commission's process of 
determining avoided costs did not comply with PURPA. The Commission concluded 
that because the California Commission procedure was unlawful under PURPA, 
Edison and San Diego could not lawfully be compelled to enter into purchase 
contracts resulting from that procedure. 

As explained below, we [*21 will deny reconsideration of our view, 
articulated in the February 23 order in this proceeding, that the California 
Commission, by failing to consider all sources of generation capacity in 
determining the avoided cost of the purchasing utilities, violated the 
directives of section 210 of PURPA and this Commission's implementing 
regulations. In response to requests for additional guidance from the parties, 
we also clarify briefly our views on the scope of state authority, both within 
and outside the confines of PURPA, to make resource planning decisions and to 
encourage renewable or alternative sources of generation. 

Background 

The California Program 
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As we explained in our February 23 order, the California Commission's Biennial 
Resource Plan Update (BRPU) was intended to implement this Commission's rules 
governing the purchase by electric utilities of electricity from QFs. The BRPU 

energy 
and capacity needs of California utilities (Edison, San Diego, and Pacific Gas 
and Electric Company (PG&E)) made by the California Energy Commission (CEC), the 
utilities filed a resource plan identifying potential [*31 resource 
additions. The California Commission examined these plans and determined what 
new resources the utilities would add. Second, after the utilities supplied 
certain data, the California Commission determined the utilities' assumed costs, 
known as "benchmark prices," for these resource additions, and determined which 
of the additions could be avoided. Third, QFs were then allowed to bid against 
the utilities' benchmark prices for each of the avoided resources. The winning 
bidders were paid the price bid by the second lowest bidder with respect to each 
avoided resource. 
Certain winning bidders received additional payments to reflect the assumed 
value to society of reduced air emissions. 

was conducted in three stages. First, following the latest projections of 

(This procedure is referred to as a second-price auction.) 

Based on the CEC's 1990 electricity report, the California Commission 
concluded in 1992 that Edison would construct 624 MW of new generation from 1997 
to 1999 as follows: two new geothermal plants, one wind farm, and the repowering 
of an existing steam plant. Invoking the same procedure, the California. 
Commission adopted a resource plan specifying four resources for San Diego: 100 
MW of geothermal to come on line in 1997, 100 MW of geothermal [*41 to come 
on line in 1998, and 273 MW from the repowering of a two-unit plant. The 
California Commission also estimated Edison's and San Diego's costs for 
construction of each of the identified projects, which were given the name 
"Identified Deferrable Resources" (IDRs) . nl 
- - - - - - - . - - - - . - - - -Footnotes- - - - - - - - - - - - - - . - 

nl 

In this regard, Edison and San Diego argued that even though the estimated costs 
were many times larger than the capital costs of constructing new gas-fired 
turbines, the California Commission concluded that the IDRs were economic by 
imputing massive environmental compliance costs to the alternative, gas-fired 
resources. 

- - - . - - - - - . - - - - - . -End Footnotes- - - - - . - . - - - - - - - . 

The California utilities subsequently solicited bids for the designated new 
capacity, broken down into separate IDRs. Only QFs were allowed to bid, despite 
the utilities' request that non-QFs be permitted to participate. The California 
Commission, in implementing a California statute, required that half of the 
capacity for certain of the IDRs be reserved solely for renewable bidders. The 
solicitation produced bids lower [*SI than the IDR benchmarks. According to 
Edison and San Diego, because of the set-aside requirement for renewable 
resources, and the fragmentation of capacity into separate blocks, they could 
not simply take the least-costly bids sufficient to meet their needs. 
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The February 23 Order 

As explained in the February 23 order, Edison and San Diego challenged the 
California BRPU program as, allegedly, requiring them to sign long-term, 
fixed-priced contracts with QFs to purchase significant amounts of unneeded QF 
capacity at prices far in excess of their avoided costs. They argued that this 
directive was in violation of PURPA and this Commission's implementing 
regulations. The California Commission responded that the two utilities 
challenged only a small part of a complex and comprehensive resource plan that 
was entirely within its purview under PURPA. 

In the February 23 order, the Commission found that the California program 
violated PURPA and the Commission's implementing regulations. The Commission 
reasoned that sections 210(b) and 2lO(d) of PURPA n2 require that any 
determination of avoided cost must take into account all potential sources of 
capacity, and that the California program [*61 improperly limited itself to 
only certain sellers (QFs). Without deciding the matter, the Commission also 
expressed serious concern as to the need of the California utilities for 
additional capacity and the staleness of the data upon which the California 
Commission relied in finding a need for capacity. 

- - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

n2 

Section 210(b) of PURPA explicitly provides that no Commission rule on QF rates 
"shall provide for a rate which exceeds the incremental cost to the electric 
utility of alternative energy.'' 16 U.S.C. 5 824a-3(b) (1988). The "incremental 
cost of alternative electric energy" is defined in section 210(d) of PURPA as 
"the cost to the electric utility of the electric energy which, but for the 
purchase from such cogenerator or small power producer, such utility would 
generate or purchase from another source." 16 U.S.C. 5 824a-3(d) (1988). 

The Commission's regulations, tracking the statutory language, in turn expressly 
provide that QF rates must "be just and reasonable to the electric consumers of 
the electric utility" and that "nothing in [the Commission's regulations] 
requires any electric utility to pay more than the avoided cost for purchases." 
18 C.F.R. 5 292.304(a) (1)-(2) (1994). The Commission's regulations define 
"avoided costs" as "the incremental costs to an electric utility of electric 
energy or capacity or both which, but for the purchase from the qualifying 
facility or qualifying facilities, such utility would generate itself or 
purchase from another source." 18 C.F.R. § 292.101(b) (6) (1994). 

- - - - - - - - - - . - - - -End Footnotes- - - - - - - - - - - - - - - - - 
[*71 

The Commission nevertheless acknowledged (70 FERC at 61,676) California's 
ability to favor particular generation technologies. The Commission noted that 
resource planning and resource decisions remain the prerogative of state 
commissions and that states may wish to diversify their generation mix to meet 
environmental goals in a variety of ways. It stated that its decision does not, 

913 
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for example, preclude the possibility that, in setting an avoided cost rate, a 
state may account for environmental costs of all fuel sources included in an 
all-source determination of avoided cost. The Commission emphasized that its 
decision "simply makes clear that states can pursue policy choices concerning 
particular generation technologies consistent with the requirements of PURPA and 
the Commission's regulations, so long as such action does not result in rates 
above avoided cost. '' Id. 

Requests for Reconsideration 

On March 23, 1995, Oxbow Power Corporation filed a request for rehearing of the 
Commission's February 23 order. On March 24, 1995, Niagara Mohawk Power 
Corporation, the Electric Generation Association, and American Wind Energy 
Association and Zond Systems, Inc. filed requests for [ * E l  "rehearing" of the 
Commission's February 23, 1995 order. On March 24, 1995, A E S  Pacific, Inc. filed 
a motion to intervene out-of-time in this proceeding and a motion for 
clarification or, in the alternative, for "rehearing" of the Commission's 
February 23 order. On March 27, 1995, as revised on April 3, 1995, the 
California Commission filed a request for "rehearing" of the Commission's 
February 23 order. On March 27, 1995, the National Association of Regulatory 
Utility Commissioners, the National Independent Energy Producers, and Pacific 
Gas and Electric Company filed requests for "rehearing" of the Commission's 
February 23 order. On March 27, 1995, Air Products and Chemicals, Inc., the 
Independent Energy Producers Association (IEP), Magma Power Company (Magma), and 
U.S. Generating Company and Fellows Generating Company, L.P. filed requests for 
"rehearing" or reconsideration of the Commission's February 23 order. On March 
27, 1995, Seawest Energy Corporation filed a request for clarification or 
"rehearing" of the Commission's February 23 order. On March 27, 1995, San Diego 
filed a request for clarification of the Commission's February 23 order, and 
Edison filed a notice in support [*9l of Edison's filing. On March 27, 1995, 
the Pennsylvania Public Utility Commission and, separately, the Innes Avenue 
Coalition and the Morgan Heights Homeowners Association (which state that they 
are neighborhood associations located in San Francisco, California) filed 
motions for late intervention in this proceeding. 

On April 10, 1995, Congressman Edward J. Markey filed a letter commenting on 
the Commission's February 23 order and raising issues regarding the future of 
federal-state relations concerning state resource planning decisions. 

On April 11, 1995, Edison, San Diego, and Magma filed responses to the 
pleadings earlier filed in this proceeding in response to the Commission's 
February 23 order. 

On April 12, 1995, the Commission, having concluded that formal rehearing 
does not lie, either on a mandatory or a discretionary basis, in cases that 
involve solely PURPA section 210 issues, issued a notice in this proceeding. The 
notice stated that while many of the parties in the instant proceeding have 
styled their pleadings as requests for rehearing, the Commission will treat them 
as requests for reconsideration and will address the issues raised by the 
various parties' pleadings, [*lo] including the requests for clarification 
and motions to intervene out-of-time, at a later time. See Southern California 
Edison Company and S a n  Diego Gas & Electric Company, 71 FERC P61,090 (1995). 

Discussion 
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As an initial matter, we find good cause to grant all of the motions to 
intervene out-of-time in the proceedings in Docket Nos. EL95-16-000 and 
EL95-19-000, and we will consider all pleadings filed in light of the interests 
the parties raise and in order to complete all of the arguments of the parties. 

The arguments raised on reconsideration fall into three general categories: 
first, that the Commission lacks jurisdiction to issue a substantive order on a 
petition for enforcement; second, that the Commission was in error when it 
concluded that the California process improperly determined avoided costs; and 
third, that the Commission's decision improperly intrudes into what are properly 
state decisions regarding utility resource planning. We address each of these 
general concerns below. 

1. Jurisdiction 

A number of parties argue, with varying degrees of complexity and support, that 
the Commission entirely lacked jurisdiction to review the California QF program. 
[*111 IEP, in particular, argues strongly that there were no PURPA 
implementation issues to be resolved because the California Commission did 
include all sources of generation capacity in its determination of the 
utilities' avoided costs, that its implementation of this Commission's rules was 
consistent with PURPA, and that the principal issue raised by the utilities is 
whether the California Commission's methodology for reviewing all sources was 
the most effective way to consider all sources. 

As explained in the February 23 order and as explained further below, the 
ultimate method of determining price for California QF power was in the auction 
process following administrative determination of the IDR benchmarks. The 
auction process did not include all sources of power and, as Edison and San 
Diego continue to explain in their answers to the requests for reconsideration, 
did not allow for the selection of the lowest cost bidders. We conclude that the 
utilities did in fact raise an implementation issue that this Commission has 
authority to address. 

The California Commission, IEP, EGA, and others also argue that the February 
23 order is of no legal or binding effect because section 210(h) (2) [+l21 of 
PURPA provides no authority for the Commission to make a final determination as 
to whether the California Commission violated PURPA. They argue that PURPA only 
gives the Commission the authority to bring an action in federal district court 
against state agencies for violation of PURPA section ZlO(f) (state 
implementation) and the prosecutorial discretion to choose whether to do so on 
the complaint of a person aggrieved by the actions of a state regulatory 
authority. 

We have no need to opine further at this time as to the scope of the February 
23 order's effect, other than to reiterate our belief that the California 
procedure violates PURPA and our implementing regulations because of its failure 
to account for all sources of capacity. As we explained in the February 23 
order, the legal status and ultimate fate of the California program.rests in the 
first instance with the California Commission and the parties themselves. 
Significantly, the Commission decided not to institute a judicial action to 
enforce the appropriate implementation of PURPA's avoided cost limitation; 
instead, we encouraged (70 FERC at 61,677-78) the California Commission to stay 
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the effectiveness of its program [*131 
by Edison and San Diego, and encouraged the utilities and QFs to reach a 
settlement that would be consistent with PURPA. 

before the date of contract execution 

.Further, we do not share the views of IEP and others that we are without 
authority to do anything other than to decide without elaboration whether to 
institute or not to institute an enforcement action under the procedures of 
section 210(h) of PURPA. These procedures (see 16 U.S.C. § 824a-3 (h) (2) (A) - (B)) 
create an enforcement scheme by which either the Commission or a private party 
may act to compel a state regulatory authority to comply with PURPA. The 

upon its own motion or upon the petition of private party. If the Commission 
does not initiate an enforcement action within 60 days of such a petition, as 
here, then the petitioning party may do so. 

Commission can initiate an enforcement action in federal district court either 

However, these statutory procedures nowhere state (or imply) that the 
Commission is without authority to explain its decision whether or not to 
initiate an enforcement action. We disagree strenuously with the argument that, 
generally, we have no ability to explain our decision and, specifically, to 
1'141 
of the Commission and state authorities in implementing,section 210 of PURPA. 
Any uncertainty in this regard was resolved by a recent decision of the D.C. 
Circuit issued after issuance of the February 23 order. See Industrial 
Cogenerators v. FERC, .No. 93-1372 (D.C. Cir. March 7, 1995). In Industrial 
Cogenerators, the court, after reviewing the particular judicial review and 
enforcement provisions of PURPA section 210(h), characterized a Commission order 
explaining its reason not to initiate an enforcement action, and providing 
additional explication of the Commission's position, as having the effect of a 
declaratory order which does not fix the rights of the parties, but merely 
advises the parties of the Commission's position. The court did not determine 
that the Commission's articulation of its "pre-enforcement position" was 
inappropriate, but only that it could not be reviewed in the first instance 
without prior recourse to a federal district court. 

respond to arguments that implicate the complementary responsibilities 

2. The California Process 

The California Commission, as well as others, suggest that this Commission did 
not understand the California process when [*151 it found that the 
California method of determining avoided costs did not comply with PURPA because 
it excluded potential sources of capacity from which the utilities could 
purchase. The California Commission explains that its determination of the 
benchmark price, against which the QFs bid, was its determination of avoided 
costs. The California Commission states that it took all sources of capacity 
into account in determining the benchmark price. The California Commission 
further explains that the subsequent bidding process was used not to set avoided 
cost, but to allocate the contracts where available capacity exceeds the amount 
of capacity deemed deferrable by the utility. In order to obtain a contract, the 
QFs had to meet or beat the benchmark price. The California Commission explains 
(Rehearing at 7) that "in order to minimize 'gaming' of bids and to assure that 
the ultimate prices paid closely reflect the actual cost of the capacity 
included in the approved resource plan, the [California Commission1 determined 
it appropriate to require that winning QFs be paid the price bid by the lowest 
losing bidder. I' 
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Contrary to the California Commission's argument, the benchmark, by itself, 
[*16] was not a determination of avoided cost as defined by PURPA. The 
benchmark considered only the purchasing utility's cost of generating energy but 
did not take into account fully what it.would cost to purchase such energy from 
another source, as required by PURPA's definition of avoided (incremental) cost. 
While the benchmark process may have taken all technological sources into 
account, it did not consider all types of sellers (QFs, IPPs, IOUs, etc.). 

We recognize that the California Commission orders purport to consider all 
sources, both all technological sources and all types of sellers. However, the 
California Commission required that any purchased power resource claimed in a 

price attributed to it by the purchasing utility. n3 The California utilities 
have claimed, with considerable validity, that in order to demonstrate that a 
non-QF purchase option was indeed available, it would be necessary to negotiate 
with potential non-QF sellers as to price and terms, and that non-QF suppliers 
would not, in reality, negotiate seriously if the resulting "sale" would simply 
result in a benchmark price to be used [*171 as a target for QF bidders. n4 
Indeed, under the California Commission process, the California Commission 
assumed that non-QFs would not be willing to compete vigorously for the 
California market. n5 Thus, the California Commission, in setting the benchmark 
price, may have provided for consideration of purchases from all available 
sources in theory, but in fact did not provide for consideration of all types of 
sellers. 

utility resource plan be shown to be available for the relevant period and at a 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - . - - - - - - - . 

n3 

See, e.g., D.90-03-060, slip op. at 104 

n4 

See San Diego Petition for Enforcement at 7-8. 

n5 

See D.86-07-004, slip op. at 8 6 .  

- - - - - - - - - . - - - - -End Footnotes- - - . - - - - - - . - - - - - - 

Moreover, based on the California Commission's own description of the BRPU 
process, it is clear that the auction was used not only to allocate contracts, 
but also was used to set the price for the power. However, this process, too, 
failed to take into account all potential sellers as required by PURPA. 

On these facts, it was the combination of the benchmark determination and the 
auction that set the purchasing utilities' avoided It181 cost rate, and we 
cannot conclude that they took into account, either alone or in combination, all 
sources, i.e., all technologies and all potential types of sellers (QFs and 
non-QFs). Whether a benchmark process alone, a bidding process alone, or a 
combination benchmark-bidding process is used to establish the actual price paid 
for QF power, it must take into account all sources, i.e., all technologies and 

923 
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all types of sellers. 

A l l  but one of the California Commission's remaining arguments have been 
thoroughly addressed in other portions of this order or in the February 23 
order. Thus, we have no reason to respond further to the California Commission's 
arguments on reconsideration that: if bidding is used to establish avoided cost, 
PURPA does not require all source bidding; the California process is in full 
compliance with the Commission's PURPA regulations; the February 23 order 
amounts to a new policy which should not have been established on a case-by-case 
basis and should have been given prospective effect only; and the February 23 
order unlawfully prevents consideration of renewable resources. 

We continue only with respect to the California Commission's argument that 
[*191 
consideration and are thus barred by the equitable doctrine of laches. We 
recognize that the Edison and San Diego petitions were filed many years into the 
California BRPU process, and that the California Commission has, to date, 
expended considerable time and effort over the years in conducting this ongoing 
process. But we reject any suggestion that we are, on our own initiative, 
belatedly and unnecessarily upsetting this process, or are somehow foreclosed 
from considering the petitions for enforcement simply by virtue of the date of 
their filing. 

the enforcement petitions were filed too late for Commission 

The California Commission made modifications to the original California 
implementation plan, as reflected in the BRPU process, that implicate the 
incremental/avoided cost cap on utility PURPA rates in sections 210(b) and 
210(d) of PURPA. The California utilities filed their enforcement petitions with 
this Commission (in January, 1995) only after the BRPU orders they challenge 
became final, when the California Commission issued its order on rehearing in 
the BRPU proceeding in December, 1994. Thus, the California utilities sought 
redress before this Commission only after exhausting [*201 their 
administrative remedies in California. It would be totally inappropriate for us 
to intercede in an ongoing state proceeding on the speculation that the state 
might violate PURPA. In these circumstances, the Commission appropriately 
exercised its statutory responsibility to respond to Edison's and San Diego's 
enforcement petitions and to evaluate whether the state implementation process 
violates the PURPA requirement that purchase rates do not exceed the 
incremental/avoided cost of the purchasing utilities. 

While the California Commission chastises Edison and San Diego for the lateness 
of their filings, the utilities filed with this Commission before the date they 
otherwise would have been compelled to execute purchase contracts with the 
winning bidders in the BRPU process. A s  the Commission has explained in recent 
orders, issued after the date of the February 23 order, it does not intend to 
entertain belated challenges to executed PURPA purchase contracts and is 
extremely reluctant to upset the settled expectations of parties to, and to 
invalidate any of their obligations and responsibilities under, executed PURPA 
purchase contracts. n6 Here, however, the expectations [ * 2 l l  of the parties 
had not yet been settled in signed contracts codifying Edison's and San Diego's 
purchase obligations, and the challenge to the California Commission's orders 
was timely. 

- - - - - - - - - - - - - - - . -Footnotes- - - - - - - - - - - - - - - - - - 

924 
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n6 

See New York State Electric & Gas Corporation, 71 FERC P61,027 (1995); West Penn 
Power Company, 71 FERC P - (1995). 

- - - - - - - - - . - - - - - . -End Footnotes. - - - - - - - . - . - - - - - - 

3. Guidance 

A significant concern expressed by a number of parties on reconsideration is 
that while the Commission acknowledged states' general authority concerning 
resource planning and resource decisions (70 FERC at 61.676). the Commission 
did not provide adequate guidance as to how states can implement resource 
planning decisions in light of the February 23 order. They argue that the 
California BRPU was a comprehensive program intended both to implement PURPA and 
to implement state policies concerning resource planning and allocation. A 
number of issues have been raised concerning how states can encourage renewable 
and other alternative resources, as California is obligated to do under state 
law [ * 2 2 ]  (see sections 701.1, 701.3, and 701.4 of the California code) 
through set-asides for renewable generation. 

In the February 23 order, we noted that the issues raised in this proceeding 
arise against a background of a utility industry that has changed greatly since 
enactment of PURPA in 1978, in part as a result of the implementation of PURPA. 
PURPA was enacted in an era of rapidly rising fossil fuel prices; because 
natural gas and oil were thought to be in short supply, a principal goal of 
PURPA was to reduce reliance on fossil fuel sources. In fact, the Fuel Use Act, 
which was passed concurrently with PURPA, but which subsequently was repealed, 
prohibited the construction of new gas-fired generating plants. 

With PURPA, Congress was seeking to diversify the Nation's generation fuel 
mix and promote more efficient use of fossil fuels when they were used for 
generation by encouraging renewable technologies and cogeneration, 
cushion against further price shock and reduce dependence on fossil fuels. In 
promoting greater fuel diversity, however, Congress was not asking utilities and 
utility ratepayers to pay more than they otherwise would have paid for power. As 
we explained [*231 in the February 23 order, PURPA requires an electric 
utility to purchase power from a QF, but only if the QF sells at a price no 
higher than the cost the utility would have incurred for the power if it had not 
purchased the QF's energy and/or capacity, i.e. would have generated itself or 
purchased from another source. The intention was to make ratepayers indifferent 
as to whether the utility used more traditional sources of power or the 
newly-encouraged alternatives. 

in order to 

In the February 23 order, we found that PURPA literally means that in 
calculating avoided cost rates for QF power, state authorities must determine 
the cost the utility avoids by considering the cost of all alternative sources 
of power available to the utility, not just the cost of a select group of 
resources. Many have commented in this proceeding that this determination will 
make it impossible for states to achieve resource diversity, environmental goals 
or resource planning objectives because they no longer will be able to use PURPA 
to encourage renewable generation. 
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The Commission believes that states have numerous ways outside of PURPA to 
encourage renewable resources. As a general matter, states have broad powers 
[*241 under state law to direct the planning and resource decisions of 
utilities under their jurisdiction. States may, for example, order utilities to 
build renewable generators themselves, or deny certification of other types of 
facilities if state law so permits. They also, assuming state law permits, may 
order utilities to purchase renewable generation. 

In this regard, we note that renewable generators do not have to be QFs. Also 
they can apply for exempt wholesale generator (EWG) status under the Energy 
Policy Act of 1992 - -  in fact, many QFs have done so already. See, e.g., 
Richmond Power Enterprise, L.P., 6 2  FERC P61,157 (1993). Their rates for 
wholesale sales in interstate commerce will be considered by the Commission on a 
cost-of-service or market basis. 

States also may seek to encourage renewable or other types of resources 
through their tax structure, or by giving direct subsidies. Use of the tax 
structure may allow states to affect the price of renewables or other 
alternatives. By imposing a tax on fossil generators or by giving a tax 
incentive to alternative generation, states may allow the alternative generation 
to be more competitive in a cost comparison with fossil-fueled [*251 
generation. 

In our recent decision on an Illinois statute, we found that a rate for QF power 
under PURPA that would have been above avoided cost, but for the tax incentive 
provided by the state to the purchasing electric utility, was consistent with 
PURPA. CGE Fulton, L.L.C., (Fulton) 70 FERC P61,290, reconsideration denied, 71 
FERC P , (1995). The tax credit in Illinois is a "dollar-for-dollar tax 
credit, calculated and credited to the utility on a month-by-month basis, that 
equals the amount by which rates . . . exceed the utility's avoided cost." Id. 
at 61,843. 

Further, in our February 23 decision, we stated that "our decision today does 
not, for example, preclude the possibility that, in setting an avoided cost 
rate, a state may account for environmental costs of all fuel sources included 
in an all source determination of avoided cost." 70 FERC at 61,676. This means 
that environmental costs, if they are real costs that would be incurred by 
utilities, may be accounted for in a determination of avoided cost rates. Under 
section 210(b) of PURPA, "no rule . . . shall provide for a rate which exceeds 
the incremental cost to the electric utility of alternative [*261 electric 
energy." (emphasis added). Thus, in setting avoided cost rates, a state may only 
account for costs which actually would be incurred by utilities. A state may, 
through state action, influence what costs are incurred by the utility. Thus, 
accounting for environmental costs may be part of a state's approach to 
encouraging renewable generation. For example, a state may impose a tax or other 
charge on all generation produced by a particular fuel, and thus increase the 
costs which would be incurred by utilities in building and operating plants that 
use that fuel. Conversely, a state may also subsidize certain types of 
generation, for instance wind, or other renewables, through, e.g., tax credits. 

A state, however, may not set avoided cost rates or otherwise adjust the bids 
of potential suppliers by imposing environmental adders or subtractors that are 
not based on real costs that would be incurred by utilities. Such practices 
would result in rates which exceed the incremental cost to the electric utility 
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and are prohibited by PURPA. 

These are some ways in which states may encourage renewable resources and 
achieve planning goals. Others are possible. We do not here intend [*271 to 
give a definitive prescription for ways in which states may pursue these goals, 
but merely to reaffirm our conviction that such pursuit is not only possible but 
a reality. Fulton, supra. 

In conclusion, we find that the arguments on reconsideration warrant no 
change to our February 23 order. While the California Commission must include 
all sources in determining avoided cost rates, either administratively, through 
an auction, or a process that combines both, there are means, both through PURPA 
and under more general state authority, to attain state goals of encouraging 
renewable and alternative technologies in generation. 

The Commission orders: 

(A)  A l l  motions to intervene out-of-time in this proceeding are hereby 
granted. 

(B) Reconsideration of the February 23 order is hereby granted to the extent 
and denied to the extent discussed in the body of this order. 

By the Commission. Commissioner Massey concurred in part and dissented in part 
with a separate statement attached. 

CONCURBY: MASSEY 

CONCUR : 

MASSEY, Commissioner, concurring in part and dissenting in part: 

I agree with the conclusion of today's order that the California BRPU process 
violated PURPA's avoided cost cap. The bidding phase [*28l of the California 
proceeding excluded non-QFs; the benchmark phase, while nominally open to 
purchases of non-QF power, in effect discouraged reliance on non-QF power. Thus, 
the avoided cost determination did not fairly consider non-QF sources of power. 

I also agree with the order's guidance to states on how to promote renewable 
resources and implement other state policies outside of PURPA. n7 A s  I said in 
my concurrence to the initial order in this proceeding: 

Order, slip op. at 11-12. 

- - - - - - - - - - - - - - - - -End Footnotes- . - . - - - - - - - - - - - - - 

Our order in no way affects the authority of states to adopt and implement power 
supply policies outside of PURPA. Our order today construes only the 
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requirements of PURPA, and does not (indeed, could not) purport to limit the 
authority of states beyond the context of PURPA. Our order says only that states 
cannot act under PURPA to require utilities to pay more than their avoided 
costs. [ n8 1 

- - - - - - - - - - - - - . - . - .Footnotes- . - . - . - . - - - - - - - - - - 

n8 Southern California Edison Company and San Diego Gas & Electric Company, 
70 FERC 61,215 at 61,679 (1995). 

- - - - - - - - - - - - - - - - -End Footnotes- - - - . - - - - - - - - - - - - 
[*291 

But, I am not yet confident that today's order is right with respect to the 
guidance it offers to states on considering environmental factors, and by 
implication other non-price factors, under PURPA. The order states that 
environmental costs may be considered in an avoided cost determination only if 
they are real costs actually incurred by a utility, instead of so-called 
environmental adders or subtractors. n3 I agree that states should not have 
unlimited discretion to take into account environmental issues under PURPA. But 
I believe the majority's order on this issue, if strictly construed, may wrongly 
prevent consideration in the avoided cost determination of a range of non-price 
factors, factors that are important but very difficult to assign a dollar value 
to. 

- - - . - - . - - - - - - - - - - -Footnotes- - - - - - - - - - . - - . - . - . 

n3 

Order, slip op. at 12. 

- - - - - - - - - - - - - - - - - ~ n d  Footnotes- - - - - . - - - - . - . - . - . 

For example, if the only costs cognizable under PURPA are quantifiable costs 
actually incurred by the utility, how would the PURPA process reflect the value 
of fuel diversity? If a utility today owns only gas-fired generation [*301 
and places a high value on diversifying its fuel mix by making its next capacity 
addition something other than gas-fired, does today's order require the avoided 
cost determination nonetheless to include gas-fired generation? If so, would 
PURPA prohibit even cost adders to the gas bids to reflect the lower relative 
value to the utility of gas-fired generation? Did Congress really intend in 1978 
to limit the determination of avoided costs to a strict price comparison 
regardless of whether certain power sources meet the utility's needs or how far 
they deviate from the utility's needs? The majority's order moves perilously 
close to a rule that PURPA requires selection of the cheapest power regardless 
of the value of fuel diversity. I hope the order would not be construed this 
way, but it is unclear. 

A s  another example, I fear that today's order also may eliminate from 
recognition under PURPA the dispatchability of capacity additions. If a utility 
wants its next capacity addition to be highly dispatchable, how would the 
avoided cost determination reflect this value? What about minimum load, ramp 
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rate, startup costs, forced outage rate, plant location, or the developer's 
experience and [*311 track record? Each of these factors is relevant to the 
utility planning process but may be hard to quantify into actual, comparable 
costs. In other words, these factors are valuable in the context of a rational 
planning process, but very difficult to reduce to a specific dollar value. 

Perhaps today's order would allow exclusion from the avoided cost 
determination of potential sources of power that do not meet pre-established 
criteria on these factors. For example, perhaps the avoided cost process could 
exclude all units with projected forced outage rates exceeding ten percent. This 
interpretation assumes, however, that each of these non-price factors can be 
reduced to a specific threshold of acceptability and that the cheapest power 
meeting each of these thresholds is the utility's appropriate "alternative 
energy" under section 210(b) of PURPA. n4 That may not be a rational process. 
For example, if the cheapest power barely meeting the pre-established criteria 
is three cents/kWh and the next cheapest power costs a mill more but is far and 
away better on the non-price factors, would a utility really choose the three 
cent power? And did Congress really intend the avoided cost determination 
[*321 to be driven by the cheapest, minimally acceptable piece of generation 

I 
do not think so. 

on the market, instead of the balancing process inherent in rational planning? 

n4 

16 U.S.C. § 824a-3(b) (1988). 

- - - - - . - - - - - - - - -End Footnotes- . - - - - - - - - - - . - - . 

As I indicated in my prior concurrence in this proceeding, this Commission 
itself has acknowledged the need to consider non-price factors under PURPA. The 
Commission has said that the terms and conditions for electricity production and 
delivery cannot be described by a single facet of the sale such as price; that 
Congress was aware that many attributes must be considered in determining the 
value of purchases from QFs; and that there are severe drawbacks to focusing 
solely on price in making an avoided cost determination because of the multiple 
attributes of electricity. n5 

- - - - - - - - - - - - . - - - - -Footnotes. - - - - - - - . - - - - - . - - . 

n5 

Regulations Governing Bidding Programs, IV FERC Stats. and Regs. para. 32,455 at 
p. 32,034, 32,040 (1988), terminated, 64 FERC para. 61,364 (1993). 

Obviously, the wholesale competition FERC is encouraging is changing the way 
we look at PURPA. Nevertheless, these issues warrant much fuller consideration 
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and discussion than the approach the majority takes today. Until a few months 
ago, FERC's approach to state processes under PURPA was hands off. Now, it is 
hands on. But the state and utility planning processes are complex, and I am 
convinced that our orders do not show that we appreciate this complexity. 
Congress in 1978 chose to promote more efficient fuel use and greater reliance 
on alternative energy. Before we adopt the view that may be implied in today's 
order, that price is the only relevant factor and that the cost of all 
considerations must be quantifiable, we should initiate a generic rulemaking and 
elicit input from all of the affected interests. 

In the past week, the Commission has received two petitions for rulemakings 
on PURPA-related issues, one from the Edison Electric Institute and the other 
from the PURPA Reform Group. n6 I take no position today on whether those 
petitions adequately define the appropriate scope of any rulemaking we may 
conduct on PURPA, or on the merits of the positions advocated in those 
petitions. [*341 But, I do concur in their fundamental premise that the time 
has come for a broad-based rulemaking reevaluating PURPA in light of the 
increased competition in the industry since PURPA was initially enacted, and 
providing guidance to the states and utilities on how to implement PURPAIS 
requirements. PURPA is the law of the land. Unless and until Congress repeals 
PURPA, this Commission will have to make these decisions, through either a 
forward-looking rulemaking or after-the-fact reviews of state decisions already 
made. I would strongly prefer the former instead of the latter. 

- - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - 

n6 

Docket NOS. RM95-14-000 and RM95-15-000. 

-End Footnotes- - - - - - - - - - - . _ _ _ _ _ _ . _ - - _ - . - -  

William L. Massey 

Commissioner 
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contractual pricing mechanism for energy payments to 
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by Florida Power Corporation 
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PANEL : 
[*I1 

The following Commissioners participated in the disposition of this matter: 
SUSAN F. CLARK, Chairman; J. TERRY DEASON; JOE GARCIA; JULIA L. JOHNSON; DIANE 
K. KIESLING 

OPINION: 
ORDER GRANTING MOTIONS TO DISMISS 

BACKGROUND 

In 1991 and 1992, Florida Power Corporation (FPC) entered into eleven 
negotiated cogeneration contracts with various cogenerators. Those contracts 
provide approximately 735 megawatts (MW) out of approximately 1,045 MWs of 
cogenerated capacity that FPC will have on its system by the end of 1995. The 
negotiated contracts in question are between FPC and the following cogenerators: 
Seminole Fertilizer, Lake Cogen Limited, Pasco Cogen Limited, Auburndale Power 
Partners, Orlando Cogen Limited, Ridge Generating Station, Dade County, Polk 
Power Partners-Mulberry, Polk Power Partners-Royster, EcoPeat Avon Park, and CFR 
Biogen. 

The contracts all contain the following provision, section 9.1.2: 

Except as otherwise provided in Section 9.1.1 hereof, for each billing month 
beginning with the Contract In-Service Date, the QF will receive electric energy 
payments based on the Firm Energy Cost calculated on an hour-by-hour basis as 
follows: (i) the product of the average [*2l monthly inventory chargeout 
price of fuel burned at the Avoided Unit Fuel Reference Plant, the Fuel 
Multiplier, and the Avoided Unit Heat Rate, plus the Avoided Unit Variable O m ,  
if applicable, for each hour that the Company would have had a unit with these 
characteristics operating; and (ii) during all other hours, the energy cost 
shall be equal to the As-Available Energy Cost. 

This provision establishes the method to determine when cogenerators are 
entitled to receive firm energy payments or as-available energy payments under 
the contract. The Commission reviewed the 11 negotiated contracts and found 
them to be cost-effective for FPC's ratepayers under the criteria established in 
Rules 25-17.082 and 25-17.0832(2), Florida Administrative Code. nl The 
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information the Commission received at that time was based on simplified 
assumptions to arrive at the estimated energy payments. 

Order No. 24734, issued July 1, 1991 in Docket No. 910401-EQ; Order No. 24923, 
issued August 19, 1991 in Docket No. 910549-EQ; and Order No. 
PSC-92-0129-FOF-EQ, issued March 31, 1992 in Docket No. 900383-EQ. 

nl See Order No. 24099, issued February 12, 1991 in Docket No. 900917-EQ; 

Recently, [*31 FPC states, it reviewed the operational status of the 
avoided unit described in section 9.1.2 of the contracts during minimum load 
conditions. FPC determined that the avoided unit would be scheduled off during 
certain minimum load hours of the day. On July 18, 1994, FPC notified the 
parties to the contracts that it would begin implementing section 9.1.2, 
effective August 1, 1994. Prior to that time FPC had paid cogenerators firm 
energy prices at all hours. 

Three days later, on July 21, 1994, FPC filed a petition seeking our 
declaratory statement that section 9.1.2 of its negotiated cogeneration 
contracts is consistent with Rule 25-17.0832(4) (b), Florida Administrative Code. 
Rules 25-17.0832(4) (a) and (b) provide: 

(4) Avoided energy payments. 

(a) For the purpose of this rule, avoided energy costs associated with firm 
energy sold to a utility by a qualifying facility pursuant to a utility's 
standard offer contract shall commence with the in-service date of the avoided 
unit specified in the contract. Prior to the in-service date of the avoided 
unit, the qualifying facility may sell as-available energy to the utility 
pursuant to Rule 25-17.0825(2) (a). 

(b) To the extent that the [*41 avoided unit would have been operated, had 
that unit been installed, avoided energy costs associated with firm energy shall 
be the energy cost of this unit. To the extent that the avoided unit would not 
have been operated, firm energy purchased from qualifying facilities shall be 
treated as as-available energy for the purposes of determining the megawatt 
block size in Rule 25-17.0825 ( 2 )  (a). 

Several cogenerators petitioned for leave to intervene and questioned whether 
the declaratory statement was the appropriate procedure to resolve the issue. 
In addition, in September 1994, OCL, Pasco, Lake, Metro-Dade County, and 
Auburndale filed motions to dismiss on the grounds that we do not have 
jurisdiction to consider FPC's petition. Also, subsequent to the filing of 
FPC's petition, Pasco Cogen and Lake Cogen initiated lawsuits in the state 
courts for breach of contract and declaratory judgment. 

On November 1, 1994, FPC amended its petition and asked the Commission to 
determine whether its implementation of section 9.1.2 is lawful under Section 
366.051, Florida Statutes, and consistent with Rule 25-17.0832(4) (b), Florida 
Administrative Code. FPC also requested a formal evidentiary [*51 
proceeding. Thereafter the cogenerators filed additional motions to dismiss the 
amended petition. 

On January 5, 1995, we heard oral argument on the motions to dismiss filed in 
this docket and the motions to dismiss filed in two other dockets involving 
cogeneration contracts. We have fully considered the merits of the motions to 
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dismiss, and we find that they should be granted. 
are set out below. 

Our reasons for this decision 

DECISION 

In 1978, Congress enacted the Public Utility Regulatory Policies Act (PURPA), 
to develop ways to lessen the country's dependence on foreign oil and natural 
gas. PURPA encourages the development of alternative power sources in the form 
of cogeneration and small power production facilities. In developing PURPA, 
Congress identified three major obstacles that hindered the development of a 
strong cogeneration market. First, monopoly electric utilities resisted 
purchasing power from other generation suppliers instead of building their own 
generating units. Second, monopoly electric utilities could refuse to sell 
needed backup power to cogenerators. Third, cogenerators and small power 
producers could be subject to extensive, expensive federal [*61 and state 
regulation as electric utilities. 

PURPA contains several provisions designed to overcome these obstacles. 
Section 210(a) directs the Federal Energy Regulatory Commission (FERC) to 
promulgate rules to encourage the development of alternative sources of power, 
including rules that require utilities to offer to buy ppwer from and sell power 
to qualifying cogeneration and small power production facilities (QFs) . Section 
210(b) directs FERC to set rates for the purchase of power from QFs that are 
just and reasonable to the utility's ratepayers and in the public interest, not 
discriminatory against QF's, and not in excess of the incremental cost to the 
utility of alternative electric energy. Section 210(e) directs FERC to adopt 
rules exempting QFs from most state and federal utility regulation, and section 
ZlO(f) directs state regulatory authorities to implement FERC's rules. 

FERC's regulations implementing PURPA require utilities to purchase QF power 
at a price equal to the utility's full avoided cost, "the incremental costs to 
the electric utility of electric energy or capacity or both which, but for the 
purchase from the qualifying facility or qualifying facilities, such [*71 
utility would generate itself or purchase from another source." 18 C.F.R. s .  
292.101(b) ( 6 ) .  FERC's rules also contain a provision that permits utilities and 
QFs to negotiate different provisions of purchased power agreements, including 
price, as long as they are at or below a utilities' avoided cost. 18 C.F.R. s .  
2 9 2 . 3 0 1 .  

In compliance with PURPA, Section 366.051, Florida Statutes, provides that 
Florida's electric utilities must purchase electricity offered for sale by QFs, 
"in accordance with applicable law". The statute directs the Commission to 
establish guidelines relating to the purchase of power or energy from QFs, and 
it permits the Commission to set rates at which a public utility must purchase 
that power or energy. The statute does not explicitly grant the Commission the 
authority to resolve contract disputes between utilities and QFs. 

The Commission's implementation of Section 366.051 is codified in Rules 
25-17.080-25-17.091, Florida Administrative Code, "Utilities Obligations with 
Regard to Cogenerators and Small Power Producers". The rules generally reflect 
FERC's guidelines in their purpose and scope. They provide two ways for a 
utility to purchase QF [ * E 1  energy and capacity; by means of a standard offer 
contract, or an individually negotiated power purchase contract. See Rules 
2 5 - 1 7 . 0 8 2 ( 1 ]  and 25-17.0832. The two types of contracts are treated very 
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differently in our rules. The rules require utilities to publish a standard 
offer contract in their tariffs which we must approve and which must conform to 
extensive guidelines regarding, for example, determination of avoided units, 
pricing, cost-effectiveness for cost recovery, avoided energy payments, 
interconnection, and insurance. Utilities must purchase firm energy and 
capacity and as-available energy under standard offer contracts if a QF signs 
the contract. A utility may not refuse to accept a standard offer contract 
unless it petitions the Commission and provides justification for the refusal. 
See Rule 25-17.0832(3) (d), Florida Administrative Code. 

In contrast, our rules are more limited in their treatment of negotiated 
contracts. Rule 25-17.082(2), Florida Administrative Code, simply encourages 
utilities and QFs to negotiate contracts, and provides the criteria the 
Commission will consider when it determines whether the contract is prudent for 
cost recovery purposes. Rule [*91 25-17.0834, "Settlement of Disputes in 
Contract Negotiations", imposes an obligation to negotiate cogeneration 
contracts in good faith, and provides that either party to negotiations may 
apply to the Commission for relief if the parties cannot agree on the rates, 
terms and other conditions of the contract. The rule makes no provision for 
resolution of a dispute once the contract has been executed and approved for 
cost recovery. 

We use certain standard offer contract rules as guidelines in determining the 
cost-effectiveness of negotiated contracts for cost recovery purposes, but we 
have not required any standard provisions to be included in negotiated 
contracts. In Docket No. 910603-BQ, we specifically addressed the issue of 
standard provisions for negotiated contracts. In that docket the cogenerators 
urged us to prescribe certain standard provisions in negotiated contracts and 
prohibit other provisions, like regulatory out clauses. In Order No. 25668, 
issued February 3, 1992, we said: 

We will not prescribe standard provisions in negotiated contracts, because 
negotiated contracts are just that - -  negotiated contracts, Standardized 
provisions are not necessary in negotiated [ * l o 1  contracts, and they can 
impair the negotiating process. 

Rule 25-17.0834, Florida Administrative, Code, provides a remedy to QFs when a 
utility does not negotiate in good faith. If a utility insists on an 
unreasonable requirement, QFs are free to petition the Commission for relief. . 
. .  

Standardized terms in negotiated contracts could impair negotiating 
flexibility to the detriment of the utility and the QF. 

As Witness Dolan stated, "telven if guidelines and standards at a given time 
did reflect the parties' perceptions, guidelines and standards cannot be 
modified easily or quickly in response to changes in conditions that bear on the 
risks and benefits of the transaction". Standard terms that suit the needs of 
some parties will not suit the needs of other QFs wishing to negotiate 
contracts. Even in this docket, the QFs do not agree as to which terms should 
be standardized. . . . It is clear from the differing opinions that negotiated 
contracts should not contain standard provisions. 

Order NO. 25668, p. 7 
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This rather lengthy discussion of the statutes and regulations demonstrates 
that PURPA and FERC's regulations carve out a limited role for the states in the 
[*111 regulation of the relationship between utilities and qualifying 
facilities. States and their utility commissions are directed to encourage 
cogeneration, provide a means by which cogenerators can sell power to utilities 
under a state-controlled contract if they are unable to negotiate a power 
purchase agreement, encourage the negotiation process, and review and approve 
the terms of negotiated contracts for cost recovery from the utilities' 
ratepayers. That limited role does not encompass continuing control over the 
fruits of the negotiation process once it has been successful and the contracts 
have been approved. As Auburndale's attorney pointed out in oral argument, 
PURPA and FERC's regulations are not designed to open the door to state 
regulation of what would otherwise be a wholesale power transaction. 

While the Commission controls the provisions of standard offer contracts, we 
do not exercise similar control over the provisions of negotiated contracts. We 
have interpreted the provisions of standard offer contracts on several 
occasions, n2 but we have not interpreted the provisions of negotiated 
contracts. See Docket No. 840438-E1, In Re: Petition of Tampa Electric Company 
[*121 
Order No. 14207, issued March 31, 1985, where we refused to construe a paragraph 
of the agreement that concerned renegotiation of contract terms. There we said 
that while we could interpret our cogeneration rules and decide that the new 
rules did not apply to preexisting contracts, matters of contractual 
interpretation were properly left to the civil courts. Our Conserv decision, 
while not controlling here, does lend support to the proposition that we have 
limited our involvement in negotiated contracts to the contract formation 
process and cost recovery review. 

for Declaratory Statement Regarding Conserv Cogeneration Agreement, 

n2 In re: CFR Bio-Den's Petition For Declaratory Statement Regarding the 
Methodology to be used in its Standard Offer Cogeneration Contracts with Florida 
Power Corporation, Order No. 24338, issued April 9, 1991, Docket No. 900877-EI; 
In re: Complaint by CFR Bio-Gen against Florida Power Corporation for alleged 
violation of standard offer contract, and request for determination of 
substantial interest, Order No. 24729, issued July 1, 1991, Docket No. 
900383-EQ; In re: Petition of Timber Energy Resources, Inc. for a declaratory 
statement regarding upward modification of committed capacity amount by 
cogenerators, Order No. 21585, issued July 19, 1989, Docket No. 8890453-31); In 
re: Petition for Declaratory Statement by Wheelabrator North Broward, Inc., 
Order No. 23110, issued June 25, 1990, Docket No. 900277-EQ. [*131 

The weight of authority from other states that have addressed similar issues 
supports this position. See, eg. Afton Energy, Inc v. Idaho Power Co., 729 P.2d 
400 (Id. 1986); Bates Fabrics, Inc. v. PUC, 447 A.2d 1211 (ME. 1992); Barasch v. 
Pennsylvania Public Utility Commission, 546 A.2d 1296, reargument denied, 550 
A.2d 257 (1988); Erie Associates - Petition for a Declaratory Ruling that Its 
Power Purchase Contract with New York State Electric & Gas Corporation Remains 
in Effect, Case 92-E-0032, N.Y. PUC LEXIS 52 (March 4, 1992); Freehold 
Cogeneration Associates v. Board of Regulatory Commissioners of the State of New 
Jersey, 1995 WL 4897 (3rd Cir. (N.J. 1995); Fulton Cogeneration Associates v. 
Niagara Mohawk Power Corporation, Case No. 92-CV-14112 (N.D.N.Y. 1993). 

The facts vary in these cases, but the general consensus appears to be that 
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under federal and state regulation of the relationship between utilities and 
cogenerators, state commissions should not generally resolve contractual 
disputes over the interpretation of negotiated power purchase agreements once 
they have been established and approved for cost recovery. 

In Afton, supra., Idaho Power [*141 Company (Idaho Power) and Afton 
Energy, Inc. (Afton) had negotiated a power purchase agreement that included two 
payment options for the purchase of firm energy and capacity. The options were 
conditioned on the Idaho Supreme Court's determination whether the Idaho 
commission had authority to order Idaho Power to negotiate an agreement with 
Afton or dictate terms and conditions of the agreement. When the Supreme Court 
made its decision, Idaho Power petitioned the Commission to declare that the 
lesser payment option would be in effect. The Commission dismissed the 
petition, holding that the petition was a request for an interpretation of the 
contract and that the district court was the proper forum to interpret 
Contracts. The Idaho Supreme Court upheld the Commission's decision. 

In Erie Associates, supra., the New York Public Service Commission was asked 
by the cogenerator to declare that its negotiated purchased power agreement was 
still in effect even though the utility had cancelled the contract because the 
cogenerator had failed to post a deposit on time. The Commission stated, at 
page 127: 

Erie's petition will not be granted. Jurisdiction under the Public Utility 
Regulatory [*151 Policies Act of 1978 (PURPA) is generally limited to 
supervision of the contract formation process. Once a binding contract is 
finalized, however, that jurisdiction is usually at an end. 

We will not generally arbitrate disputes between utilities and developers 
over the meaning of contract terms, because such questions do not involve our 
authority, under PURPA and PSL at 66-c, to order utilities to enter into 
contracts. Requests to arbitrate disputes are simply beyond our jurisdiction, 
in most cases. 

. . . Erie has not justified a departure from the policy of declining to 
decide breach of contract questions, or identified a source for the authority to 
exercise jurisdiction over such issues. 

FPC has asked us to determine if its implementation of the pricing provision 
is lawful and consistent with Commission Rule 25-17.0832(4), Florida 
Administrative Code. We believe that FPC's request is really a request to 
interpret the meaning of the contract term. FPC is not asking us to interpret 
the rule. It is asking us to decide that its interpretation of the contract's 
pricing provision is correct. We believe that endeavor would be inconsistent 
with the intent of PURPA to [*161 limit our involvement in negotiated 
contracts once they have been established. Furthermore, we agree with the 
cogenerators that the pricing methodology outlined in Rule 25-17.0832(4), 
Florida Administrative Code, is intended to apply to standard offer contracts, 
not negotiated contracts. We have clearly said that we would not require any 
standard provisions, pricing or otherwise, for negotiated contracts. Therefore, 
whether FPC's implementation of the pricing provision is consistent with the 
rule is really irrelevant to the parties' dispute over the meaning of the 
negotiated provision. In this case, we will defer to the courts to resolve that 
dispute. We note however, that courts have the discretion to refer matters to 
us for consideration to maintain uniformity and to bring the Commission's 
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specialized expertise to bear upon the issues at hand. 

We disagree with FPC's proposition that when the Commission issues an order 
approving negotiated cogeneration contracts for cost recovery, the contracts 
themselves become an order of the Commission that we have continuing 
jurisdiction to interpret. It is true that the Supreme Court has determined 
that territorial agreements merge into [*171 Commission orders approving 
them, but territorial agreements are not valid commercial purchased power 
contracts. They are otherwise unlawful, anticompetitive agreements that have no 
validity under the law until we approve them. Furthermore, territorial 
agreements involve the provision of retail electric service over which we have 
exclusive and preemptive authority. As explained above, we do not enjoy such 
authority over QFs or their negotiated power purchase contracts. 

Under certain circumstances we will exercise continuing regulatory 
supervision over power purchases made pursuant to negotiated contracts. We have 
made it clear that we will not revisit our cost recovery determinations absent a 
showing of fraud, misrepresentation or mistake; n3 but if it is determined that 
any of those facts existed when we approved a contract for cost recovery, we 
will review our initial decision. That power has been clearly recognized by the 
parties through the "regulatory out" provisions of those contracts. We do not 
think, however, that the regulatory out provisions of negotiated contracts 
somehow confer continuing responsibility or authority to resolve contract 
interpretation disputes. [*I81 Our authority derives from the statutes. 
United Telephone Company v. Public Service Commission, 496 So.2d 116 (Fla. 
1986). It cannot be conferred or inferred from the provisions of a contract. 

n3 See Docket No. 910603-EQ, In Re: Implementation of Rules 25-17.080 through 
25-17.091, Florida Administrative Code, Order No. 25668, issued February 3 ,  
1992. 

For these reasons we find that the motions to dismiss should be granted. 
FPC's petition fails to set forth any claim that the Commission should resolve. 
We defer to the courts to answer the question of contract interpretation raised 
in this case. Thus, FPC's petition is dismissed. 

It is therefore 

ORDERED by the Florida Public Service Commission that the Motions to Dismiss 
filed by Lake Cogen Limited, Pasco Cogen Limited, Auburndale Power Partners, 
Orlando Cogen Limited, and Metro Dade County/Montenay are granted. Florida 
Power Corporation's Petition is dismissed. It is further 

ORDERED that this docket is hereby closed. 

By ORDER of the Florida Public Service Commission, this 15th day of February, 
1995. 
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4TH CASE of Level 1 printed in FULL format. 

In Re: Petition for resolution of a cogeneration contract 
dispute with Orlando Cogen Limited, L.P., by Florida Power 

Corporation 

DOCKET NO. 940357-EQ; ORDER NO. PSC-95-0209-FOF-EQ 

Florida Public Service Commission 

95 FPSC 2:257  

February 1 5 ,  1995 

PANEL : 
[*11 

The following Commissioners participated in the disposition of this matter: 
SUSAN F. CLARK, Chairman; J. TERRY DEASON; JOE GARCIA; JULIA L. JOHNSON; DIANE 
K. KIESLING 

OPINION : 
ORDER GRANTING MOTION TO DISMISSBACKGROUND 

On April 7 ,  1994 ,  Florida Power Corporation filed its petition seeking 
resolution of a cogeneration contract dispute with Orlando Cogen Limited, L.P. 
(OCL). The dispute involves the Negotiated Contract for the Purchase of Firm 
Capacity and Energy from a Qualifying Facility (contract) executed by FPC and 
OCL on March 31 ,  1 9 9 1 .  We approved the contract for cost recovery in Order No. 
24734,  issued July 1, 1 9 9 1 .  

Under Section 3 . 3  of the contract, the ability of OCL, the cogenerator, to 
deliver its committed capacity to FPC "shall not be encumbered by interruptions 
in its fuel supply." FPC alleges that section 3 . 3  requires OCL to maintain a 
back-up fuel supply and OCL has not complied with that requirement. OCL denies 
that back-up fuel is required, and has filed a lawsuit against FPC in District 
Court for the Middle District of Florida for breach of contract and antitrust 
violations. OCL's complaint was filed in federal court prior to the filing of 
the petition [*21 by FPC in this docket. 

OCL also filed a Motion to Dismiss FPL's petition on the grounds that the 
Commission does not have jurisdiction to resolve contract disputes between 
utilities and cogenerators. On January 5 ,  1995 ,  we held oral argument on OCL's 
motion to dismiss and on the motions to dismiss-filed in two other dockets 
involving cogeneration contracts. We have fully considered the merits of OCL's 
motion, and we find that it should be granted. Our reasons for this decision 
are set out below. 

DECISION 

In 1978 ,  Congress enacted the Public Utility Regulatory Policies Act (PURPA), 
to develop ways to lessen the country's dependence on foreign oil and natural 
gas. PURPA encourages the development of alternative power sources in the form 
of cogeneration and small power production facilities. In developing PURPA, 
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Congress identified three major obstacles that hindered the development of a 
strong cogeneration market. First, monopoly electric utilities resisted 
purchasing power from other generation suppliers instead of building their own 
generating units. Second, monopoly electric utilities could refuse to sell 
needed backup power to cogenerators. Third, cogenerators [*31 and small 
power producers could be subject to extensive, expensive federal and state 
regulation as electric utilities. 

PURPA contains several provisions designed to overcome these obstacles. 
Section 2lO(a) directs the Federal Energy Regulatory Commission (FERC) to 
promulgate rules to encourage the development of alternative sources of power, 
including rules that require utilities to offer to buy power from and sell power 
to qualifying cogeneration and small power production facilities (QFS) . Section 
2lO(b) directs FERC to set rates for the purchase of power from QFs that are 
just and reasonable to the utility's ratepayers and in the public interest, not 
discriminatory against QFs, and not in excess of the incremental cost to the 
utility of alternative electric energy. 
rules exempting QFs from most state and federal utility regulation, and section 
210(f) directs state regulatory authorities to implement FERC's rules. 

section 210(e) directs FERC to adopt 

FERC's regulations implementing PURPA require utilities to purchase QF power 
at a price equal to the utility's full avoided cost, "the incremental costs to 
the electric utility of electric energy or capacity or both which, but [*41 
for the purchase from the qualifying facility or qualifying facilities, such 
utility would generate itself or purchase from another source." 18 C.F.R.S. 
292.101(b) (6). FERC's rules also contain a provision that permits utilities and 
QFs to negotiate different provisions of purchased power agreements, including 
price, as long as they are at or below a utilities' avoided cost. 18 C.F.R.S. 
292.301. 

In compliance with PURPA, Section 366.051, Florida Statutes, provides that 
Florida's electric utilities must purchase electricity offered for sale by QFs, 
"in accordance with applicable law". The statute directs the Commission to 
establish guidelines relating to the purchase of power or energy from QFs, and 
it permits the Commission to set rates at which a public utility must purchase 
that power or energy. 
authority to resolve contract disputes between utilities and QFs. 

The statute does not explicitly grant the Commission the 

The Commission's implementation of Section 366.051 is codified in Rules 
25-17.080-25-17.091, Florida Administrative Code, "Utilities Obligations with 
Regard to Cogenerators and Small Power Producers". The rules generally reflect 
FERC's guidelines in their purpose [*SI and scope. They provide two ways for 
a utility to purchase QF energy and capacity; by means of a standard offer 
contract, or an individually negotiated power purchase contract. See Rules 
25-17.082(1) and 25-17.0832. The two types of contracts are treated very 
differently in our rules. The rules require utilities to publish a standard 
offer contract in their tariffs which we must approve and which must conform to 
extensive guidelines regarding, for example, determination of avoided units, 
pricing, cost-effectiveness for cost recovery, avoided energy payments, 
intercoMection, and insurance. Utilities must purchase firm energy and 
capacity and as-available energy under standard offer contracts if a QF signs 
the contract. A utility may not refuse to accept a standard offer contract 
unless it petitions the Commission and provides justification for the refusal. 
See Rule 25-17.0832(3)(d), Florida Administrative Code. 
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In contrast, our rules are more limited in their treatment of negotiated 
contracts. Rule 25-17.082(21, Florida Administrative Code, simply encourages 
utilities and QFs to negotiate contracts, and provides the criteria the 
Commission will consider when it 
prudent for cost recovery purposes. 
Contract Negotiations", imposes an obligation to negotiate cogeneration 
contracts in good faith, and provides that either party to negotiations may 
apply to the Commission for relief if the parties cannot agree on the rates, 
terms and other conditions of the contract. The rule makes no provision for 
resolution of a dispute once the contract has been executed and approved for 
cost recovery. 

[*61 determines whether the contract is 
Rule 25-17.0834, "Settlement of Disputes in 

We use certain standard offer contract rules as guidelines in determining the 
cost-effectiveness of negotiated contracts for cost recovery purposes, but we 
have not required any standard provisions to be included in negotiated 
contracts. In Docket No. 910603-EQ, we specifically addressed the issue of 
standard provisions for negotiated contracts. In that docket the cogenerators 
urged us to prescribe certain standard provisions in negotiated contracts and 
prohibit other provisions, like regulatory out clauses. In Order N0.25668, 
issued February 3 ,  1992, we said: 

We will not prescribe standard provisions in negotiated contracts, because 
negotiated contracts are just that - -  negotiated [*71 contracts. 
Standardized provisions are not necessary in negotiated contracts, and they can 
impair the negotiating process. 

Rule 25-17.0834, Florida Administrative Code, provides a remedy to QFs when a 
utility does not negotiate in good faith. 
unreasonable requirement, QFs are free to petition the Commission for relief. . 

If a utility insists on an 

Standardized terms in negotiated contracts could impair negotiating 
flexibility to the detriment of the utility and the QF. 
stated, "[elven if guidelines and standards at a given time did reflect the 
parties' perceptions, guidelines and standards cannot be modified easily or 
quickly in response to changes in conditions that bear on the risks and benefits 
of the transaction". Standard terms that suit the needs of some parties will 
not suit the needs of other QFs wishing to negotiate contracts. Even in this 
docket, the QFs do not agree as to which terms should be standardized. . . . It 
is clear from the differing opinions that negotiated contracts should not 
contain standard provisions. 

Order No. 25668, p. 7 

This rather lengthy discussion of the statutes and regulations demonstrates 

As Witness Dolan 

that PURPA and FERC's [ *81  regulations carve out a limited role for the 
states in the regulation of the relationship between utilities and qualifying 
facilities. States and their utility commissions are directed to encourage 
cogeneration, provide a means by which cogenerators can sell power to utilities 
under a state-controlled contract if they are unable to negotiate a power 
purchase agreement, encourage the negotiation process, and review and approve 
the terms of negotiated contracts for cost recovery from the utilities' 
ratepayers. That limited role does not encompass continuing control over the 
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fruits of the negotiation process once it has been successful and the contracts 
have been approved. 
FERC's regulations are not designed to open the door to state regulation of what 
would otherwise be a wholesale power transaction. 

While the Commission controls the provisions of standard offer contracts, we 
do not exercise similar control over the provisions of negotiated contracts. 
have interpreted the provisions of standard offer contracts on several 
occasions, nl but we have not interpreted the provisions of negotiated 
contracts. See Docket [*91 No. 840438-EI, In Re: Petition of Tampa Electric 
Company for Declaratory Statement Regarding Conserv Cogeneration Agreement, 
Order No. 14207, issued March 31, 1985, where we refused to construe a paragraph 
of the agreement that concerned renegotiation of contract terms. There we said 
that while we could interpret our cogeneration rules and decide that the new 
rules did not apply to preexisting contracts, matters of contractual 
interpretation were properly left to the civil courts. Our Conserv decision, 
while not controlling here, does lend support to the proposition that we have 
limited our involvement in negotiated contracts to the contract formation 
process and cost recovery review. 

As one attorney pointed out in oral argument, PURPA and 

We 

nl In re: CFR Bio-Den's Petition For Declaratory Statement Regarding the 
Methodology to be used in its Standard offer Cogeneration Contracts with Florida 
Power Corporation, order No. 24338, issued April 9, 1991, Docket No. 900877-EI; 
In re: Complaint by CFR Bio-Den against Florida Power Corporation for alleged 
violation of standard offer contract, and request for determination of 
substantial interest, Order No. 24729, issued July 1, 1991, Docket No. 
900383-EQ; In re: Petition of Timber Energy Resources, InC. for a declaratory 
statement regarding upward modification of committed capacity amount by 
cogenerators, Order No. 21585, issued July 19, 1989, Docket No. 8890453-EQ; In 
re: Petition for Declaratory Statement by Wheelabrator North Broward, Inc., 
Order No. 23110, issued June 25, 1990, Docket NO. 900277-3'2. [* lo1  

The weight of authority from other states that have addressed similar issues 
supports this position. See, eg. Afton Energy, Inc v. Idaho Power Co., 729 P.2d 
400 (Id. 1986); Bates Fabrics, Inc. v. PUC, 447 A.2d 1211 (ME. 1992); Barasch v. 
Pennsylvania Public Utility Commission, 546 A.2d 1296, reargument denied, 550 
A.2d 257 (1988); Erie Associates - Petition for a Declaratory Ruling that Its 
Power Purchase Contract with New York State Electric & Gas Corporation Remains 
in Effect, Case 92-E-0032, N.Y. PUC LEXIS 52 (March 4, 1992); Freehold 
Cogeneration Associates v. Board of Regulatory Commissioners of the State of New 
Jersey, 1995 WL 4897 (3rd Cir. (N.J. 1995); Fulton Cogeneration Associates v. 
Niagara Mohawk Power Corporation, Case No. 92-CV-14112 (N.D.N.Y. 1993). 

The facts vary in these cases, but the general consensus appears to be that 
under federal and state regulation of the relationship between utilities and 
cogenerators, state commissions should not generally resolve contractual 
disputes over the interpretation of negotiated power purchase agreements once 
they have been established and approved for cost recovery. 

In Afton, supra., [*ill Idaho Power Company (Idaho Power) and Afton 
Energy, Inc. (Afton) had negotiated a power purchase agreement that included two 
payment options for the purchase of firm energy and capacity. The options were 
conditioned on the Idaho Supreme Court's determination whether the Idaho 
commission had authority to order Idaho Power to negotiate an agreement with 
Afton or dictate terms and conditions of the agreement. When the Supreme Court 
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made its decision, Idaho Power petitioned the Commission to declare that the 
lesser payment option would be in effect. The Commission dismissed the 
petition, holding that the petition was a request for an interpretation of the 
contract and that the district court was the proper forum to interpret 
contracts. The Idaho Supreme Court upheld the Commission's decision. 

In Erie Associates, supra., the New York Public Service Commission was asked 
by the cogenerator to declare that its negotiated purchased power agreement was 
still in effect even though the utility had cancelled the contract because the 
cogenerator had failed to post a deposit on time. The Commission stated, at 
page 127: 

Erie's petition will not be granted. Jurisdiction under the Public [*121 
Utility Regulatory Policies Act of 1978 (PURPA) is generally limited to 
supervision of the contract formation process. Once a binding contract is 
finalized, however, that jurisdiction is usually at an end. 

we will not generally arbitrate disputes between utilities and developers 
over the meaning of contract terms, because such questions do not involve our 
authority, under PURPA and PSL at 66-c, to order utilities to enter into 
contracts. Requests to arbitrate disputes are simply beyond our jurisdiction, 
in most cases. 

. . . Erie has not justified a departure from the policy of declining to 
decide breach of contract questions, or identified a source for the authority to 
exercise jurisdiction over such issues. 

we disagree with FPC's proposition that when we issue an order approving 
negotiated cogeneration contracts for cost recovery, the contracts themselves 
become an order of the Commission that we have continuing jurisdiction to 
interpret. It is true that the Supreme Court has determined that territorial 
agreements merge into Commission orders approving them, but territorial 
agreements are not valid commercial purchased power contracts. They are 
otherwise unlawful, anticompetitive [*131 agreements that have no validity 
under the law until we approve them. Furthermore, territorial agreements 
involve the provision of retail electric service over which we have exclusive 
and preemptive authority. As explained above, we do not enjoy such authority 
over QFs or their negotiated power purchase contracts. 

Under certain circumstances we will exercise continuing regulatory 
supervision over power purchases made pursuant to negotiated contracts. We have 
made it clear that we will not revisit our cost recovery determinations absent a 
showing of fraud, misrepresentation or mistake; n2 but if it is determined that 
any of those facts existed when we approved a contract for cost recovery, we 
will review our initial decision. That power has been clearly recognized by the 
parties through the "regulatory out" provisions of those contracts. We do not 
think, however, that the regulatory out provisions of negotiated contracts 
somehow confer continuing responsibility or authority to resolve contract 
interpretation disputes. Our authority derives from the statutes. United 
Telephone Company v. Public Service Commission, 496 So.2d 116 (Fla. 1986). It 
cannot be conferred [*141 or inferred from the provisions of a contract. 

n2 See Docket No. 910603-EQ, In Re: Implementation of Rules 25-17.080 through 
25-17.091, Florida Administrative Code, Order No. 25668, issued February 3 ,  
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Nor does our responsibility to ensure the reliability of Florida's electric 
grid impose a responsibility to interpret the backup fuel provision of this 
contract. 
provisions of the contract, we would not have the authority to order the 
cogenerator to perform. When we approved this contract for cost recovery 
purposes, we determined that FPC's ratepayers would be protected in the event 
the cogenerator defaulted. Any further remedy for breach of the contract itself 
lies with the court. We note, however, that courts have the discretion to refer 
matters to us for consideration to maintain uniformity and to bring the 
Commission's special expertise to bear upon the issues at hand. 

Even if we determined that Orlando Cogen had not complied with the 

For these reasons we find that the motion to dismiss should be granted. 
FPC's petition fails to set forth any claim that the Commission should resolve. 
We defer to the courts to resolve this contract dispute. Thus, FPC's petition 
[*151 is dismissed. 

It is therefore 

ORDERED by the Florida Public Service Commission that the Motion to Dismiss 
filed by Orlando Cogen Limited is granted. 
is dismissed. It is further 

Florida Power Corporation's Petition 

ORDERED that this docket is hereby closed 

By ORDER of the Florida Public Service Commission, this 15th day of February, 
1995. 
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1 s  a t5reshold resuiroment f o r  stanalq ucder seccion 1 2 0 . 5 7  w5-.ic5 . .  

FPC has failed c 3  meet. 

3 .  ?kough 7?C allsges in its amended pecition c k z  i: seeks 

to "convert" ics declaratory statement pecicicn to an acjxcicaccry 

proceeding u.der 120.57, F?C makes the same allegaticcs and SeeKs 

the same relief as it did in its original declaratory stacemenc 

pecition. Thus, notwithstanding its changed label, z r C ' s  amended 

petition remains an inappropriate request for teclaraccq 

statement. Pursuant to section i20.565, Florida StaLutss, the 

auchorlty of the Commission to issue a declaratory seacernenc is 

limited to specific matters: the applicability of a statute, ruie 

or order. FPC's amended petition instead still invoives the 

construction of the terms of a contract. As FPC has cocceded, 'the 

declaration FPC seeks does nor apply to the petitioner in its 

particular circumstances only, as required by scatute acd rule; ic 

would impermissibly affect 11 cogenerators who signel cantracts 

having the same contractual provision that is the subject of FPC's 

petit i3n. 

. .  . .  

-- 

4 .  FPC's declaratory statement disguised as an amended 

petitisn is impermissible because existing litigation iz a 2uaicial 

forum will resolve the issue presented in the amende", Fee'-itioE:. 

. .  

?he bases for OCL's motion to dismiss are develrped in tie 

following supporting memorandum. 

2 



3ackcr3ur.d 

- >,---'- ~ ::- --- - a, L.. ._a._-_. - - - i rk  CCI. ie~c~iat=E t : c t - 'LZZC 2 ~ O E S ~  

3crchase c3ntracc. The ~ r i c e s  f o r  cacaciz:li aid sierg-.r weri based 

by ,. di-. ::le capical and operating costs char ?3C ccrc:ld avoid 

csntractiig :a purchase pcwer from OCI, (ar.c ccher QFs) i.?s:ead of 

kcilding and operating a 4 5 0  MW pulverizeC c o a l  -xi_ :hac ??C woulQ 

have ot5erwise needed to meet its s:~stim reqdirements. ?he 

CommissiDn found that che nesctiated ccncricc me: izs crireria 

gcverninc - cost recove--y in Order No. 24734, 2ccker Nc. 513401-ZQ, 

daLed July 1, 1991. 

OCL financed and consructed a cogeneraticn unit at a cost of 

$ 8 6  million. OCL began delivering f i -m capacity axd energy to FPC 

under the ccntract in September 1993. By letzer dated October li, 

1593, FPC claimed that i;he contract required OCL to install a 

backu? fuel system, and declared O C i  to be in dezault. On Mar.=:? 

11, 1994, OCL filed suit against FPC in the United States District 

Court f o r  the Middle District of Florida.' in that suit, which is 

presently pending, OCL alleges that FPC has breached the contrac: 

and has violated antitrust statutes .' FPC filed a counterclaim 

against OCL and others. Commencing in April 1994, FDC began 

withholding more than $300,000 per month from O C L ' s  capaci:y 

payments. 

Orlando CoGen !I), Izc.. ec a l  v. Florida Dower 2 

^^ -dnora:icn, Case No. 94-303-CiV-ORS-i8. 

OCL has amended its complain: r o  allege, inter alia, 
addiriocal damages associared with FPC's rececz breach of 9.1.2 of 
the contxact. 

3 

3 



Cr. ZuL:/ 1 3 ,  1394, ??C i n fc rmeC SCL, ::?a: ?EC ir.;ended :3  5esin 

-- . . .  
m - ,  .-ai---= - - -  CCL, lsss E x  szerq cur:?-= = e r r s i n  :?or=. r.-C ~ 2 s e . l  1:s - 

. .  iztecc ,on F?C's :inila:eral ippli=a'icn cf 3 ----,-* r-L--ng mechcdol=cy 

*i-- diffzred markecily frcm the orie tha-c had been employed by rhe 

parties at tke time F?C submitted ::le contract fcr approval by c k e  

Commissim a d  thereafter to price e3erg.y that CCL delivers to ??C 

under ;he contract. Cn August 1, 1994, OCL notified FPC t k t  ic 

would recard FPC' s announced 2ricing deparzure as a breach of FPC's 

cbligations to OCL, under the ilegotiated contract and wocld hold ??C 

accountablr for all related damages. 

On July 21, 1954, FPC filed a petition for declaratory 

statement in which it soughc 

a declaration that its reliance on the pricing 
mechanism specified in Section 9.1.2 of the 
negotiated contracts for the purchase of firm 
capacity and energy from certain qualifying 
facilities (the Negotiated Contracts) tc 
determine the periods whei as-available energy 
paymencs are co be substituted for firm energy 
payments, complies with Rule 25-17.0832(4) (b l ,  
P . A . C . ,  and the orders of this Commission 
approving the negotiated contracts. 

FPC Petition for Declaratory Statement at 1. 

On September 2, 1994, OCL filed a motion to dismiss FPC's 

petition' OE the grounds that interpretation of a contractual 

provision was a matKer for the courts, not the Commission, and that 

FPC had not met the requirements necessary for issuance cf a 

declaratory statement. 

4 Oasco Cogen, Lake Cogei, and Dade County also filed 
motions to dismiss. 

a 
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Cn Octaber 5 ,  1394 S:aff submi::+d i ts  r+cornmec&:isn '-3 :?e 

Pcmrnis-; ^ -  -c - -  
i" aLa:: reccmmerked : k z  ~ b e  ;=mmissi;r. ;e~-::.+ ~a i--..= a=-.. 

the reques:ed declaratory s'iatement became it did r.cr z-mply wiz?. 

the prerequisizes for issuance of such r z l i o f .  Staff's 

ricommendacion was to be voted upon by the Csmmlssicr. e?. Cctzber 

18. The item was defarred at FPC's requesc. 

. .  

, ,  

On October 31, FPC filed an ".knended Pezition" :ha: is zhe 

subject of this motion.' in the morion, FPC see!& t b  same r e l i o f  

i r  sought in its initial petition for declaracsry sta;e!nenc. 

Basis for Dismissal 

I. CPC's amended uetition asks :he Commission tc resolve a 
concractual 2isuute over which it has no iurisaic:ion. 

A .  The amecded Detition reuuests the Commission to intercre: 
a disnuted Drovision of a neaotiated conrract between OCL 
and FPC. 

FPC's amended petition involves a contract dispute in a second 

poor disguise. The negotiated contract between O C I  and FDC 

established two energy prices, each of which governs papents under 

certain conditions. With respect to those hours during which FPC 

would have operated the avoided coal unit upon which the contract 

is based, the contzact specifies that FPC must pay OCL an energy 

ra=e which mirrors - -  but does not exceed - -  the COSZi thac F2C 

would have incurred when operating the avoided unie. N L Z ~  rispecc 

:o energy delivered during those hours in which the avoided unit 

.. . 

As will be demonstrated, despice some fanci5.A f so twor !k ,  
FPC's new pleadinq does zot  overcome che problems wn:z: ied Staff 
:o recommend dismissal of the first pecition. 

. . .  - 

5 
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w o u l c !  n o t  have been operated, che coricract zalls f = r  --he 

acg-:=3:icn 3f ? ? C ' j  as-available =T.~TCV - - - -  -a__---. - -  . _ _  . .  - -  
To idectify :?.e hours during which 7?C wculd La;.= cperare", t k  

avoided u : n i t ,  it is necessary to know how the avcided unit wouLd 

havs icteracted wit:? the units on FPC's system to nee: :he demard 

during the period in question. Such deterninacions can be verified 

(afzer the fact) with the aid of a computer nodel designed tc 

simulate how C'PC would "dispatch" (vary the out';ut of) the units on 

its system to satisfy the load conditions dcrixg a certain 2eriod 

of time had the avoided unit been built. These "dispatch 

decisions" are based on information about the units (including, for 

purFoses of Khe pricing exercise, the avoided unit! that is fed 

into the computer. The computer utilizes this data to identify the 

appropriate combination and operating level of resources which 

would have been employed to meet the given load conditions for the 

time period being analyzed. As in any computerized analysis, the 

results are driven by the assumptions employed and by the values 

assigned to a number of variables which are inputs to the 

computer's calculations of production costs. 

In the real world of day-to-day operations, FPC instrdcts its 

dispatch computer to schedule operation of the generating units 

economically on the basis of relative unit fuel costs, heat rates, 

and certain unit-specific physical operating characteristics and 

constraints. The latter information enables :he computl-r to take 

into account differences in the units' abilities to decrease or 

increase their outsut in response to changes in load, mininum 

6 
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. *  levsls cf zeceratisn needed 5y scme ,i?-i:s f3r s z s o ~ 2  Zperzricrs, 

7 .  --me rec'c~rec :cr scar:-up ar.c s.-:c:Zzwn, 2.:~ :--.e -:.<e. . . .  . -  . .  . .  

?zragra?h ? . l . 2  of the zegotiazed czntracz siazss: 

Zxcest as otherwise prwided in seczicn 3.1.1 
hereof, for each billing ncnth beginzinc wizh  
:he Contract In-Service 3ate, the c;: will 
receive electric enerry >aymencs based u?c: 
the Firm Znergy Zost calcilated cn an hour-by- 
hour basis as follows: !i) the >roducc 05 :he 
average monthly inventmry charFeout ?rice cf 
fuel burned at the Avoided Unit ?del Iieference 
?lant, the ?del Multi?lier, and the Avoiied 
U" I ._c 4 - Heat Rate, plus the >.voided Uni: VariaD-e 
0 & M, if applicable, f o r  each hour zhat :he 
Company wouid have had a uniz wick these 
characteristics operatinq; and ( i i i  curing all 
other hours, the energy c3st shall be equal :3 
the As-.9vailable Energy Cost. 

, .  

. 1 7  

On Zuly 1 8 ,  1 9 9 4  FPC notified OCL (and other Q F s  having 

contracts based on the same avoided unit) thac FPC intended to 

begin identifying the hours during which the avoided unit would 

have run by incorporating as "dispatch criteria" the elements of 

the prlcinq equation (and those elernencs) idencified iz 

parasraph 9.1.2 of the negotiated contract. While in actual 

practice EPC does not dispatch its own units on the basis of 

variable O&M costs, it proposed to also utilize variable O & i  as oce 

of the criteria for determining dispatch when it simclates the 

hypcketical system that includes the avoided unit f o r  ?urposes 3f 

contract energy pricing. 

In real practice FPC takes unit-specific constraints ar.d 

operating characceristics into account when identifying che ncsz  

economical mix of generation resources that is teckoically ard 

7 
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- 
. .  . ._ -,rac:icall.i f z a s ~ 3 i e  f;r actual cceraticns. Ecwever, f r  ar:=ing 

- -,,-- ,--Ics2j, F?C .;r=FcseC -3 .;erfzrm simLzriz7.s  z2:3I*e r; I?: - - -  
. .  avozG26 m a l  uni: that i g n o r e  che fact :ha: rhe avciee6 uzir wculi 

be ? h y s i c a l l v  unable to perform such fsacs as ~ a 1 - y  cyclhg, 

l=.ss Fxtantacecus start-ups and shutdowns. ??C j u s c i f i . - s  the 

discrepancy on :he basis that such 2hysical operating parameters 

are not explicirly menti3ned in paragraph 9 . 1 . 2 .  ??C nocrriec', 3CL 

and other QFs that, based on :he rosulrs 3 5  sinulathg :.'.is 

artificially nimble, "contractually defined" _suiverizei ccal unit 

- -  made capable on uauer of instantaneous starcs and S K S ~ S  by its 

hypocheticai release from the shackles of real world considerations 

- -  ??C had determined that the avoided unit woulc', be com_=iletely 

removed from service a majority of the time.' 

. . .  - 

- 
, - .  - 

- 
- 

- 
F2C's new methodology contradicts its prtvious rapresentations 

and conduct. in submiccing OCL's contract tg the Commissicn f o r  

cost recove-q puqoses, FPC projected energy payments under 9.i.2 

- thac assumed the avoided unit would run 2 4  hours a day. See ??C 

Petition for Approval of Contracts, Attachment H, Docket No. 

510401-EQ,  attached hereto as Exhibit A. 

- 

- 

- Based on FPC's new projections, use of the new pricing 
methodology indicates t*at FPC would determine the avoided uxic co 
he "tilrned off" as many as 24 hours on some days, incl-ding hours - during ? ? C I S  on-Deak ?ericas. Vet, as the result of a secarate 
attempt t3 "reinterpret" che contract, FPC proposes co penalize OCI, 
( f o r  p.r_=ioses of calc-dating capacity pa-yments) in the even: OCL 
does not operace its unit during on-peak hours even if OCi would 
receive oniy the as-available energy price :or doixg so under ?PC's 
atrempted new theory. 

- 

I 
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- 1  - r.. _.-vP_T. : ? C ' s  assumccix that z i e  a.mic',ed ,mit wc-li speraz?  a:- 

. .  k c ~ r s ,  =.;.e 2Smmissi-p z p p - ~ s e  ~ 2 1 ~  2 3 - 1 7 ,  3 5 2 2  ;e----. -- -e- .LC ___- -3; A - ' - - -  ---G 

e z e r z y  ?aynescs under the csntract would zot  exceei FPC's avcidee 

m s c .  Theroafzer, Erom ir.ception of snergy pa-jmerizs i n  Sept=.mber 

i993 -2ntil Aqust 1994, F?C assumed that =he avoided uzi: would 

have operaLed 100% of the Lime, wnen calculaiing paymezts I O T  - 

energy to CCL under paraqrasn 9.1.2. 

The Surpose of F?C's amended petizion is identical :o che 

pu-~ose of its original ?."-ition f o r  declaratory statement. It 

asks the Commission to r u l s  that FPC's fantasy coal unit, ar.2 not 

the real world unit avoided by the contract, forms che negotiated 

basis for decermining the hours during which r'?C would have 

operated the 450 MW pulverized coal unit which OCL's contract (and 

others) displaced. FPC wants the Commission to agree with FPC that 

in Saragraph 9.1.2 the parries negotiated the sole criteria f o r  

identifying the operational status of the avoided unit: criteria 

that differ from those associated with its actual dispatch 

methodology and that differ from the characteristics of the unit 

that FPC would have added to its system but for the availability of 

QF power. By its petition, FPC clearly is asking the Commission to 

canstrue and interpret paraqraph 9.1.2 of the negotiated contract - 

- the subject of a vigorous dispute between FPC and OCL (and ocher 

GFs) . 

The fact that the amended (and the original) petition involve 

a dispute over the interpretation of paragraph 9.1.2 between CCL 

and ??C is not altered by FPC's amende2 presentation nor its 

9 



----“n ; - : - =f  s e l ? - se rv ing  exter.sive qu0raticr.s f r m  ::?e ccge2ersri3n 

-. - L S  . ~rzceesiic. a ?.rccc.i.ouz i1s ?2:::13r., .-:c r * . l * rs  z 2  1:s :.tw -- . .  

?rizi25 methodclocy as zhocgh it has alrszdi, beer. Tial iCly 

cscablishe2 as the iidisputable cDntractua1 3rlcLzg mechafilsm. The 

claim Lz F C ‘ s  amended petition begs spectacuLarly the queszion of 

icter?retation that is raised. FDC’ s amended perition impliss thaz 

there is EO doubt that FPC‘s new metkod010g constitutas :he 

mechanism to which the parties agreed when they negotiate2 the  

contract. Yet, 11 there were no dispute over that issue - -  if, i2 

other words, that was the only possible intorgrecation - -  _here 

would be no reason to attempt to seek a mid-course “confirmation.“’ 

The fact of competing interpretations is also seen i.? :he 

differences between the methodology that has been employed by the 

parties includinq to date, on the one hand, and the methocology 

that FPC wants to inplement unilaterally on a pros>ective basis’, on 

the other. 

. -  

A vigorous dispute exists between OCL, and FPC concerning the 

proper interpretation of paragraph 9.1.2 of the negotiated 

contract. OCL submits that the parties agreed to identify the same 

coal unit that FDC would have built but for the purchase of QF 

power as the avoided unit that should be used for purposes of 

identifying the hours during which the energy rate associated with 

If, on the other hand, FPC’s  proposed pricing methocology 
is net t h e  one to which OCL and FPC agreed when :hey negotiacea the 
contract, then ??C is attempXing to prevail an the Commission to 
unilaterally chanse a critical term of a necotia:ed contract - -  
something the Commission cannot do. Bates Fabrics. Inc. v. ?UC, 
4 4 7  A.2d 1211 (Me. 1992). 

7 
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h dC: . .  ~ : --i' zhe cperazis~ sf the avcidei uziz s.; .cc~cl  ?-e a?pl- ,aY-$. 

asssr;s Z 5 . Z  t he  2eqociatsCi c3rL;ricz ztC';1rti ??C :3  ncCe1 z h z  - 
.~ unic's izteraction wich ? ? C ' s  system u::-izinq t he  gerti?.e.-.z 

physical =peratin5 characteristics ar.d idissyzcracies of an accual 

csal unit 3rd ??C's accual cisgatchi-g criteria, just as ic wcul5 

have done had it ccnstructcd and cperacsd t he  gulverizecl coal unir. 

3CL furrher asserts that in paragra-;rn 9.1.2 the parties s i n ~ l y  

defined che csmponents of the equation (7aymenr = fuel grice of 

referexe planr x fuel multiplier specified in cantract x heat rats 

i O&ii) that is to be used in calculating the payment f o r  rirn 

energy delivered during the hours identified by the application of 

that mer-hodology. The paragraph has nothiig co do with the 

identification of the hours when the avoided unit would have been 

operated. 

- .  

On the ocher hand. EPC's newly advanc'ed inte-Tretation is that 

it used the "actual" coal unit to derive capacity and ener,y 

prices, but then cegotiated with 11 QFs the use of the elements of 

the price equation mentioned in paragraph 9.1.2 as dispatch 

criteria in a specialized, truncated dispatch methodology. F?C 

says this "negotiation" was accomplished by FPC for the specific 

puqose of exacting price concessions from QFs and positionicg 

itself to pay low off-peak, as-available energy rates for QF energy 

being sGpplied in substitution for the base loaded resource that 

FPC would have built. 

Through its "amended petition" FDC is askiDg the Ccmmissisn :o 

sancrion FDC's new interpretation of rhe negoriated ccncract. L- 
- c  



9 .  The intergretatizn of rbe disuuted Drvrision is a 
matrer f o r  a court of iaw. Fe2eral and state 
s:a-.*--vv -i-"- recimes arxide the Commissim onlv 
limictd authoritv over the relacionshho bezween CFs 
a d  reculated utiiitiss. I t  does ilct 5xter.d t5 
resolvina contract disaures. 

. _  

In other contexts, parties demonstrate the existence of a 

dispute in order to show the need f o r  an evidentiary hearizq. 

"ere, because of the limited nature of the Commission's authorizy 

in the area of contractual relationships between QFs and utilities, 

the existence of a dispute over the interpretation of the 

negotiated contract signifies that the Commission has no 

jurisdiction over FPC's  petition. 

Federal law. Fundamentally, the sale of power by a QF to a 

purchasing utility is a wholesale transaction that, absent some' 

differen.-, intervening statutory mechanism, would be wholly 

2reempted from state regulation by the Federal Power Act. 15 USC 

g 8 2 4 ;  Federal Dower Commissi3r, v. Southerr. Califcrnia Xison, 3 7 5  

Z.S.  2 0 5  (1964). That :he sta:e has any role  io play ac all in che 

relationshi? between utilities and QFs is due to the Public UtL1i:y 

Xegulatoq ?olicies Act of 1478 (PUTRPA). PURPA delegated tc t he  

scates certain limited authority needed ts inplement the.intent 3f 

i2 



p C ? i ' ~ .  The Csmmission's iivclverne-r i: the  r e l a z i s n s h i ?  berxeer.  1 

. .  . -- . ,  ,.-. - L - - ~ z ; i  and a %= ~ c s c  be 3aseE CY. :he s?ecifiz -:xi:?t z.-z=-ar~z;> 

2elezacei 20 tie scats by PLP2.q. 

The i n c e c ~  of PURPA was c ?  tncxrage -.le 6evelccmenc $ 5  

cogeneration chrouch the creation zf a nandaccr;. whclesale marjkec 

characcerized by 2rices that would zot exceed =.:.e >Ltility' 3 avoidei 

cost. 16 USC 5 824a-3; Xegulations ?reamble, 11 30,123, 3 .  30,853 

(March 20,  1 9 8 0 ) .  PURDA delegated :o the statis the auckcri-y :o 

implement these pu-Toses through regulations :hat m s t  cocform t 3  

the requirements of rules promulgacid by the Federal Zzergy 

Regulatory Commission. 16 USC 5 824a-3(f). 

The specific authority granced by Congress to the states 

through PURDA relates to implementiq and enforcing the utili:ies' 

obligation to purchase and the setcing of rates based on avoized 

costs. The authorizy to interpret negotiated contracts o r  resolve 

contractual disputes was not specifically delegated to the states 

by PUR?A. Accordingly, it cannot reside in the Commission. 

State Law. There is no tension between federal ana Florida 

law concerning the extent of the Commission's jurisdiction over 

QFs. Unlike other aspects of the statute which is the source of 

the Commission's powers, the amendments to Chapter 366, Florida 

Statutes that addriss the subject of cogeneration have been limited 

in their scope. State law on the subjec: is aFgroprLately 

consistent with che lisited scope of the federd delesacion of 

authority under ?CT?A. 



-- f3ur vears before Conaress c reaced  the Qualifyizg Facilicy enticy 

and the obligation of the utilicy to purchase cogenerated power by 

enaccing PbiR34. In Chaptsr 74-iS6, Laws of Floricia, the Florida 

5egisla:lre codifid the frillowixg functions of the Commission: 

To recuirs elsctric power conservation and 
reliability wizhin a coordinated Grid for 
operational as well as emergency purposes. 
(Seccion 366.04(2) (c), Florida Statutes) 

The commission shall further have jurisdiczion 
over the planning, development and maintenance 
of a coordinated electric power grid through- 
out Florida, to assure an adequate and 
reliable source of energy for operational and 
emergency puqoses in Florida and the 
avoidance of further uneconomic duplication of 
generation, transmission, and distribution 
facilities. (Section 366.04 ( 3 )  , Florida 
Statutes) 

However, the scope of the Commission's jurisdiction to carrv 

these responsibilities is embodied in the following specific 

powers to reaulats utilities that were conferred on the Commission 

in the same "Grid sill": 

The commission shall have the power to require 
reports from all electric utilities to assure 

energy grids. (Section 3 6 6 . 0 5 ( 7 ) ,  Florida 
Statutes; emphasis added) 

-. ,ne develoFment of adequate and reliable 

. . .  



If :he csrnmissisn detsrai-es chat : h z e  is 
3rzbab:e cacse c 3  believ? :!-.a: ir.iceqizcies 
3XlSC W 1 Z . l  reszec: : 3  t22  e..?er=v zr:.15 
developed by :he elecrric uti~1:v industr-r, i: 
shall have :he sower, afctr h o l c i i q  hearincs 
3 s  provided by liw, ana after a fir.dir.q :ha: 
mucual benefits wiil accrue ts ;:?e cc:l?liz 
-tilitiss ir,volved, to require Lcs:aiia:isn o r  
repair of necessary facilities, iccldiag 
generacing planes and transmission facilities 
with che coscs to be distributcd in prcccrcion 
io the benefizs received, and to cake all 
necessary steps to insure compliance. The 
electric utilities involved ii any accion 
:aken or orders issued pursuant c 3  :his 
subseccion shall have f u l l  powez and auchcrity 
notwitbscandizg ar,y general or special laws r o  
che csntra-ry, :3 jointly plan, zinance, build, 
operate or lease generating and traasmission 
facilities and shall be further authorized t3 
exercise the powers granted to corporatiscs in 
chapter 361, Florida Statutes. Provided that 
this subsection shall not supersede or cocrrol 
any provision of the electric power plant 
sicing act, seccions 403.501 thru 403.516, 
Florida Statuces, 1973. (Section 366.125 ( a ) ,  
Florida Statutes; emphasis added) 

. .  , .  -. - , .  . 

.. 

- .  

. . .  
Energy reserves of all utilities in the 
Florida energy grid shall be available it all 
times to insure that grid reliability and 
integrity are maintained. The commission is 
hereby authorized to take such accisr. as 
necessary to assure compliance; ?rovided, 
however, prior commitments as to energy use in 
inters:ate commerce as approved by the Federal 
Power Commission; commitments between one 
electric utilitv and another which have been 
approved by the Federal Power Commission; cr 
commitments between an electric utilitv which 
is a part of the enerqy grid created herein 
and another energy Grid shall not be abridged 
or altered excepc during an energy emerqer.cy 
as declared by the governor and cabinet. 
(Section 366.055(1), Florida Stacuces; 
emphasis added) 

. . .  
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When tke e r . e r , p  prsdcced by 2r.e eL%c:riz ' 

urilixv is z r a n s f s r r s &  t 3  ar.other c r  sc2ers  
'iy2uc-, -I- LL sner;y ;r:5 x!c xnssr :?.e ?ewers 
granted by chis section, the cammission s h a l l  
zirect the  appropriacs rsci2ieF-t s s c i l i r  y o r  
ctilities :a reimburse the  praducizg utilizy 
in accor5arce with che latesz wholssale 
slectric ri:es apprcved for the prdacing 
acility by :he Federal Dower Cammission far 
such purposes. 

Lriy utilitv which provides a portion of those 
transmission facilities involved in the 
transfer of ener- from a producinq ucilitv t9 
a recipienz u z i l i t v  o r  ctilities at a rat? 
lower than che rate at which the sower is 
purchased fram a producing utilitv. (Section 
356.055 ( 2 ) ,  Florida Statutes; emphasis added) 

- _._- 
. .  

To assure efficient a:.d reliable operaxion cf 
a state enerTf grid, the commission shall have 
the power co require any electric utilitv to 
transmit electric energy over its transmission 
lines from one utilitv to another or as a part 
of the total energy supply of the entire grid, 
subject co the provisions hereof. (Section 
366.05 ( 3 1 ,  Florida Statutes; emphasis added) 

Each power conferred on the Commission to enable it to carry 

out its Grid Bill functions is to be applied to utilities. 

Clearly, the powers conferred by the Legislature on the Commission 

in the 1974 "Grid 9i11" are examples of the Commission's 

comprehensive authority to regulate the rates and the adequacy and 

quality of service delivered by electric utilities. 

The specific amendments to Chapter 366 dealing wit!? 

cogeneration show a marked contrast. The purpose of the first such 

amendment was simply to provide a basis in state law for the 

gromulgation of the rules designed to carry ouc che limited federal 

delegation of authority from ?VRPA. Chapter 81-131, Laws of 

15 



7 ;  C. --crib. Sinc? thai time, Lriapter 3 5 6  has also 3een irnencee z >  
_ _  , .  . .  

-a- - -__-- -  ,a,-- r.12 :am- . -,-sia:ive ?G~: :Y  5ir.air.c z.*,ar- i n c r ? a s x  =evolz;mecz 

cf cogeneraLi5n should be encouraged, and ihe reqciremen: ~?ai -,Le 

Commissicr. identify the increased develDpmenr cf cqecerziicz is 

one of the r2gulaced u:iliries’ conservation coals. :ha?csr 2 3 -  

2 2 9 ,  Laws of T’lorida. 

Chapter 8 9 - 2 2 9 ,  Laws of FlDrida, created seczion ? 6 5 . ’ 3 5 ; ,  

Florida Statutes, which reads in par:: 

Cogeneration; small power prsduction; 
commission jurisdiction.--Electricityproduced 
by cogeneration ana small sower aroduction is 
of benefit to the public when incicded as pari 
of the total energy supply of the encirs 
electric grid of the state or consumed by 3 
cogenerator or small power producer. . . . 

However, che appearance here of rhe word “grid“ does mean 

that this reference to cogeneration is associated in any way with 

the “Grid Bill powers“ thac the Commission exercises cver elsctric 

utilities. A findinq by the Legislature ?ha? cogeneration is a 

beneficial parrr of the state’s total power supply, made in .-he 

contex: of directing the Commission to encourage cogeneration, does 

not confer jurisdiction to interpret QFs‘ negotiated contracts or 

resolve disputes between QFs and utilities. 

The scone and definition of the iurisdiction conferred on :.*,e 

Commission that follows immediately after the ;inding in secti3n 

366.051 deliieates the powers available to the Cmmissicn to 

achieve this “benefit. ‘I Section 366.051, Florida Statutes, 

articulates the parameters of the utility’s obligation to purchase, 

racpires wheeling to facilitate transactions, defines avoided 

- .  

17 
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. .  
Z Z S : ~ ,  a d  dirsczs the  Czmrnissisn :J zscablish c l ~ = e l i z e s  reIiti7.5 

d 2 i - Z  more +:iile2 :hs:- 1-5 -.-z-i P a - = - ?  > - - - e - - = - - -  - -  _ -  - -  -:*e sKzhases. 

lany;age in Chapter 356, t i e  sccpe sf --he jnriaciczlsc C J C ~ S ~ F ~ C  3y 

seczizn 366.051 is perzectly consistent wich :he =k:zczives a-d the 

. ., . 

. . .  . .  

1 _ _ .  -zed deleqazion of authoricy in ?bTRiROA. ?LT?A esrablishes the 

u*:;:F 

the state ts implement thac obligatisn. 

- - - - - I J ’ S  obligation to purchase at avoided css: races and direczs 

The Commission has adopted the “guidelines“ c 3  which sectim 

365.351 refers. They consis: of its ccgeneraricn x l a s .  Iiules 2 5 -  

17. o a o -  . 0 9 1 ,  Florida Administrative Code. ;he rules do not 

establish the Commission as an arbiter of concraccual disputes. 

Instead, they focus on implernenticg the utility’s PTjRPA oblication 

to purchase (and the related obligation to neqotiate) and set 

criteria which the Commission will use to determine whether a 

contract qualifies for C ~ S K  recove-y by the utility. 

- 

The guidelines applicable to negotiated contracts for the 

purchase of firm capacity and energy are found in rule 2 5 -  

17.0832(2), Florida Administrative Code. This ?de encoorases the 

negotiation of power purchase agreements and sets forth severai 

general and four specific requirements for cos: recovery of t h e  

energy and capacity payments associated with neqociated contracts. 

The criteria are desiaced to ensure that t h e  u:ility needs the ’2F 

power for which the utiliLy wants c’stomers to ?a:(; chat the ?rice 

for QF power does not exceed that which customers would pay anyway; 

and that customers are protected by adequate sec.irity in the event 

the QF does not per‘orn. 

13 



.=__ 7 -  3 of :he c r i t e r i a  of t h s  r a l e  relate z 3  aFprzva1  2 5  3 

==r.zrzcz :2r c 3 s i  r=ccvsry by  :?.e ';cl-li:J. -'-s /.__ YLl5 %?S 22:  

pur7crt z 3  cive ihe Commissicr. the abilicy ts reso lve  c m i r a c t  

disputes 3 r  t= inte-Tret the t z r n s  and cacditisns of a necciiaced 

power purchase agreement. This is as it shoul? be, f z r  in izs 

ccntract approval process the Commission has performed ics r o l e  of 

safeguarding ratepayers. When a disput5 arises, tr.e neootiated 

mntraci - -  like any other contract - -  is to be consirued and 
interpreted by the courts. 

As developed above, the Commission's limitec! jurisdiction to 

supervise the relationship between QFs  and utilities at the point 

of cmcract formation differs fundamentally from the broader powers 

it exercs over utilities for other purposes. For thai reason, 

certain court decisions reached in the context of the Commission's 

exercise of other, more plenary powers simply have no application 

here. For example, in Citv Gas Co. v .  Peoules Gas Svstem, Inc., 

182 So.2d 436 (Fla. 1965.) and PSC v .  Fuller, 551 So.2d 1210 (?la. 

1989), the Court articulated the doctrine that the contract that 

the Commission approved in those cases merged with and became part 

of the Commission's orders. However, in each of these so-called 

"or2er jurisdiction" cases, the Commission possessed the inherent 

o r  statucory powers to fully regulate the subject matcer of the 

contracts. Those cases do not alter the fundamental truism that a 

contracc cannot imbue the Commission with jurisdiction it does not 

already possess. Whereas the Commission has broad authority over 

territsrial agreements and territorial disputes due t3 explicit 

13 



statutsry gr3~isi3r-s~ C3r .gress .;.as deL3sats2 czly 1 L n i r x i  a>ct?.cr:z:+. 

c 3  c 2 e  Zsrnrnissisr. ts In;p-ernen; c5e ~ b j ~ c z ~ ~ ~ - ~ s  2: F C R ~ A ,  a.zc 11'. :zc :  

has  preempted ixportant aspeczs of SFs' b u s i x ! s s e s  from s c a t s  

regulation. %, 15 U . S . C .  a24a-3 ( 2 ) .  

.~ - _  . .  - 

The sgecial limited nature cf the rsgclacor's izvolvernect in 

che relationship between the QF and the purchasing ccilizy - -  and 
the agency's lack of jurisdiction to resolve cmtract disgutes thac 

arise after the ccntract has been implemented - -  has bee- 

recogaized in other jurisdictions. In In  r e :  - - -e  c.ersv 

Associates - Petition for a Geclarator-J R i ~ L i z c  that its Purchase 

Contract with New York State Electric and Gas Carooratior. ?.=mains 

in Effect, Case 92-E-0032, March 4,  1992, a QF asked the New York 

Public Service Commission (in a proceedins analogous to a peticion 

for declaratory statement) to intewret and apply certain milestone 

provisions of a contract between Erie and New York State Eleciric 

and Gas Corporation, and rule that Erie was not in violation of the 

pr3vision. The New York Public Service Commission refused to 

construe the contested provisions of the contract. it noted that 

its role was limited to supervising contract fornation, aca that 

later disputes between QFs  and utilities over the meaning o r  

requirements of contractual provisions were generally matters f o r  

courzs to resolve. Id. at 5. 

- - - r i  

In keeping with the limited scope of ics statutory authority, 

the Commission has never ruled on the validity and legal 

2 0  



, 1  , . .  . 
en5orceaaIL:ty cl a zecotiated power purchase agree!ne>r.3 Zieirner 

:.-a -ne Lxmissic:. =.trem~tsd rc ~ZCSI;~~: z A s  z e r ~ s  z d  ccr.ci:i;r.s 

3 f  a >egotiiced power gc+--"n ,-..ass agreemer.: wkere such an 

Intsr>retz~ion was objected to by either party to the agreement.' 

-n ~ a c t ,  in its Conserv decision, Order No. l4207, issued on 

March 2i, 1395 in 20ck2f No. 840438-Ei, the Commission viewed irs 

rale relative to thac of the judicia,-y in much the same way as did 

the New !fork agency in the Erie Svstem case, suura. In Conserv, 

Tampa Zlectric Company (TCO) sought a declaratary stacement from 

the Commission concerning, among other thkgs, the interpretacion 

of a particular provision of the TECO/Conserv contract. C0nse-T 

objec:ed to TZCO's petition on several grounds, including thac the 

- - -  i' " 

- -  

The issue of contract validity was raised but not decided 
in Docket No. 930977-EQ, In re: Petition for auuroval of contract 
for the uurchase of firm cauacitv and enerw between General ?eat 
Resources. L.?. , and Florida Power and Liaht Comuany (GPR) . 
However, the dockec was closed by the filing of a voluntary 
dismissal taken by GPR prior to a decision on this issue by the 
Commission. 

See, in r e :  CF'R aio-Gen's Petition for declaratorv 
statement rscardiza the methodolow to be used in its Standard 
Offer Coaeneracion Contracts with Florida Power Coruoration, Order 
No. 24338, issued on April 9, 1991, in Docket No. 900877-Ei; In re: 
Comulaint 5v CFR Bio-Gen aaainst Florida Power Coruoration for 
alleaed violacion of standard offer contract. and recuest for 
dete-mination of substantial interests, Order No. 24729,. issued on 

E 

9 

~~~ ~~ 

July 1, 1991, in Docket No. 900383-EQ; In re: Petition of Timber 
Enerav Resources, Inc. for a declaratorv statemerit resardina uowarc! 
modificacion of committed cauacitv amount bv coaenerators, Order 
No. 21585, issued on July 19, 1989, in Docker- No. 890453-50; In r e :  
?=tition for declaratorv scatemenc bv Wheelabrator North aroward, 
Inc., Order No. 23110, issued on June 25, 1990, i n  Docket No. 
900277-EQ. All these cases reauested that the Commission interpret 
standard offer contract terms and conditions. As the Commission is 
aware, standard offer concracts are embodied iz utility tariffs 
over which the Commission is given specific jurisdiction in § 
366.051, Florida Statutes. 
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[Wle agree that che c i - ~ i l  ivL- ,-a nave ' 

sxclusive jurisdiccion t3 conscrue the 
A~rzement and award damaces if :hey ars 
merited. Thus we grant in part ConserJ's 
request that we decline c3 escertain TECO's 
request on jurisdictional gr3unds." 

Order No. 14207 at 4. 

Similarly, the Commission's own assessment of ic3 r31e iri 

implementing PURPA shows that ic appreciates the linications on the 

aur-hority which Conqress delegated to it. In Order No. 9970, 

issued on April 22, 1981 in Docket So. 80235-3J, the Commission 

stated : 

In addition to mandating that utilities engage 
in purchases, sales, interconnection, 
wheeling, and operating in parallel with 
qualifying facilities, SubFar: C of the CZRC 
rules leaves to the States the implementation 
of those rules in the areas of deteminina a 
utilitv's avoided cost. setzina orices for the 
ourchases and sales of Dower. and overseeina 
the safetv and cost orovisions Of 
interconnection. (Emphasis added). 

In sum, neither Congress, nor the FERC, nor the Florida 

Statutes, nor any of the Commission's rules gives the Commission 

jurisdiction to resolve a dispute between a QF and a utility over 

the teras of a negotiated contract. 

i? While the Commission has added co the cogeneration rules 
that were in place at the time of the Csnserv case, the rules have 
continued to focus on the aspects of the QF/utility rela:icnship 
that are the subject of Congress' limizsd delegation of authcrity. 
The scope of that authority has not chasged since the Conserr case. 

- 
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A. 3 C ' s  "amended oetition" fails to ccmolv with rule 25- 
22 ,036 ( 7 )  , Florida Administrati-re Code. 

RULE 25-22.036, Florida Adminiscrative C,ode, governs 5120.57 

proceedings. Subsection (7) is very specific as to the form and 

content of initial pleadings. Among other things subsection ( 7 )  

requirss "an explanation of how [the petitioner's] substantial 

interests will be or are affected by the Commission 

determinations. 'I As discussed below, a snowing that one's 

substantial interests are affected by a proceeding is a 

>rerequisite LO a 5i20.57 proceeding. This is, no doubt, the 

reason that an explicit explanation of substantial interests is 

rquired by Commission rule. No eqlanaticn, no reference, no 

mention of its substantial interests appears in F?C's "amended 

petition." This glaring failure to comply with a fundamental 

aspect of the Commission's rules is, in and of itself, grour.ds for 

dismissal. 

23 
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- . .  ??C has za:i?* := demcnszrate :?ow izs subs'=-'. L L-i.'--zL 
i2zerescs '*I:-- - -e i . f fmcci5  kv :?.is crzcisd%:c. 

. l .  . . .  3 .  

Secrian 120.57 s c a c e s :  

The rrrovisicns of chis section shall apply in 
a11 przceedings in which the subs:ancial 
incerests cf a garzy are determined by an 
agency . . . . 

Subscantial interests have been defined thrsuqh case law. In 

the seminal case of Aarico Chemical C3. v .  Deoartnent 3 5  

=nv:ronmental Reculatizo, 406 30.2d 478, i982 (Fla. 2d 3CA 1981), 

:he court found that in order for a party to meet the substantial 

interest cest, a party must show that (i) it will suffer injury in 

face that is of sufficient immediacy to entitle the party to a 

- ,  

section 129.57 hearing a.?d ( 2 1  that che party's substantial inju-y 

is of a t n e  or nature which the proceeding is designed to protect. 

See also, Local 1257 v. 3enevolent Association of Coachmen, Inc., 

576 So.2d 379 (Fla. 4th DCA 1991). As discussed above, FPC has not 

even alleoed that its substantial interests will be affected by 

chis proceeding. Indeed it can make no such showing. 

iniurv in Fact. The first prong of the Aurico test requires 

a demonstration of injury. FPC can make no such showing because it 

has no such injury." F?C has already implemented its 

interpretation of sectior. 9.1.2 of the contract and as a result is 

3aying OCL less than it previously paid. How can FDC claim any 

i n j  ury? 

11 instead, FPC has been unjustly enriched by paying OCL 
less for eEergy than the contract between OCL and F?C requires. 
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Further, as the October 6 Staff reccmmecdatisc notes, F C  

csnveys  r.0 5oubc as z 3  the p r q r i z z : f  of i:s ac*--"-. --.,._a. 

. -  - 2 3 C ' S  actiozs i nv13 1 vi nc - - - s  
implementation of the pricing nechanism i;. 
Ssctior. 9 . i . 2  of the negociatec'. concraccs io 
POE indicate ??C has any questions or coubcs 
ccncerning its compliance wir5 R d e  2 5 -  
1 7 . 0 8 3 2  14)  (b)  . F?C notified :,'.e parties co 
the contracts of its intencions co implsmer.c 
::?e pricing mechanism before i: riled ics 
declaratory statement petition. F?C did zct 
acknowledge it had any doubts or questiors 
about whether it c3uld substitute as-a.railable 
ecergy payments for fi--m enerw rrayments when 
- -  4 -  notified the QFs of its inteccions. 

r .  

. . .  
- .  In fact, FPC's actions before it irled 

its petition far a declaratory s;aternent show 
that it had no doubt corcerning i z s  use of :.'.e 
pricing mechanism in the negotiated contraczs. 
The petition filed by 7?C does zct show that 
an actual controversy exists concerning iis 
use of the pricing mechanism in Section 9.1.2 
of the negotiated contracts. 

Staff recommendation at 6 - 7 

Finally, Staff correctly notes that ??C has already 

implemented its new inte-Tretation. FPC has not argued that 

"without a Commission declaration the pricing mechanism could not 

be implemented." Staff recommendation at 6 .  It simpiy remains for 

a court of law to determine whether FPC is within its contractual 

rights, or whether OCL (and others) have sustained damases due to 

FPC's breach. In other words, FPC can shcw no injury; inscaad, it 

hopes to preempt OCL's opportunity to prove in ju-7  in a court of 

law. 
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Zone of 1-tsrest. The second prong of :he Aarix 12s: 

?=-.~. - - - - - - L a  "=- - -  -:.a: ::?e pixy's suSs:zr:ial iil:;?-zescs 5e ~f :he : : ~ - e  z?? 

. .  , ?  3roceedir.g is desisned to protsct. As cisc-ssed i?. cl2:a-i above, 

- -  . -  is clear that Reicier Chapter 3 6 6  general1:r nor seccicn 3 5 6 . 0 5 1  

sFecifically was intended t3 apply to disputes over contracrnal 

prsvisions between QFs and utilities. Therefore, F?C nas not met 

i n i s  portion of the Acrico tes: either. &. ' 

F?C has totally failed to make any demonstration as to how i:s 

substantial interests will be affected in this docket. Therefsrs, 

i: has no standing to seek a 5120.57 hearing. 

"amended" Detition remains a defective Detition f o r  
declaracorv statement. As such. FPC has not orooerlv or 
successfullv invoked the jurisdiction of the Commission 
DursLant to section 120.565. Florida Statutes. The Detition 
does not validlv call for a statement of the aDDliCabllitV of 
a statute. rule, or order, as that orovision of law rewires, 
nor does it rewest a statement that would oertain solelv to 
2PC i n  its oarticular circumstances onlv. as section 120.565. 
Florida Statutes. and rule 25-22.020, Florida Administrative 
Code, rewirs . 

Due to Staff's unfavorable recommendation on FPC's petition 

for declaratory statement, FPC has attempted to "convert" that 

pecition into a 5120.51 petition via the filing of an "amended 

petition." F?C has failed in its attempt. Not only has it failsd 

t3 mezt the requirements of 5120.57 discussed above, it is szill 

seeking the very same inappropriate relief - the Commission's 

blessing of its interpetacion of section 9.1.2 - that it sough: in 

- - -  
*I-. F?C'S 
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- aetiticcer i -  _ _ _  h i s  parzirilar - - -  =e!- CY , 

c-- < .-^11 ,,mszar.ces =ni:/. 

7 -  dr.cer section :20.565, ?'lorida Stactites, the C s m m i s s i o z  '.as 

only t h e  auchority to issue a declaratory stacanenc ccncernizg =he 

applicability of 3. stattit?, u, o r  order, and is f-rzher LLT:~?~ 
c~ stacemects that agply cnlv tc the 3etitioner ix its 3arcicular 

circumstances. To invoke the jurisdiction of the Commission - -  to 
present a question that is within the authority of t he  Ccmmissicr. 

to answer through a scacement issued pursuant to section 120.565, 

Florida Statutes - -  the petition must meet those requirements 
?PC's pecition does not. 

1 .  . 

A. ? ? C ' s  uetition seeks to have the Commission 
intenret a contract, not  a statute. rule. or 
order. 

F?C's attempt to legitimize its amended petition by linking it 

to rule 25-17.0832(4) (b), Florida Administrative Code, fails. 

First, when the rule is read in context it is clear thac, without 

more, rule 25-17.0832(4), Florida Administrative Code, applies only 

to standard offer contracts. There is a reference to the 

subsecticn in rule 25-17.0832(2), Florida Administrative Code, the 

provision in the Commission's cogeneration -rules that Is specific 

t3 necotiated contracts. Rule 25-17.0332(2), Florida 

Administrative Code, sets forth the criteria the Cornrnissior. will 

review in gauging whether a negotiated contract should be approved 

for purl;oses of cost recwery. Subsection 25-17.0832(2) ( 5 )  (1) 

states : 

2 3  
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( 2 )  . . . I n  reviewing negcciated fir7 
za?acir:/ azc icerg-y coctracss f;r _:?e zcr-cse - _  -- cos; r scove r - i ,  - -..e i Lsrnrnissi=c skall 
consider factors relating to the con:racc thac 
wculd impact tke utiliry's general body sf 
retail and wholzsale cuscomers including: 

... 

(b) whether the cumulative present worzh of 
z i r m  capacity and energy payments made to the 
qualifying facility over the term of the 
contract are projected to be no greater than: 

1. the cumulative present worth of the 
value of a year-by-year deftrral of the 
construction and operation of generation o r  
parrs thereof by the purchasing utility over 
the term of the contract; calculatid in 
accordance with subsection ( 4 )  and zaraurauh 
( 5 )  (a) of this nle, providing that the 
contract is designed to contribute towards the 
deferral or avoidance of such capacity . . . . 
(Emphasis supplied) . 

- .  

The relevancy of the rule to which FPC refers to a neuotiated 

contract is to identify the benchmark avoided cost against whizh 

che payments under a negotiated contract are to be compared. For 

negotiated contracts, the mechanism of the rule cited by FPC is not 

a prescription for an energy pricing mechanism. Instead, the rule 

governing negotiated contracts borrows the avoided cost paradigm of 

the standard offer rule and uses it - -  not as a payment formula - -  

but as a ceiling against which to measure the payments negotiated 

by the parties to the contract. 

- - -  Zven if it & assumed, for the sake of arzument, that the 

reference in rule 25-17.0832 ( 2 )  (b) (l), Fiorida Administrative Code, 

is incended to identify a pricing approach to be included in a 

ceqotiated contract, the fact remains that the relevancy of rule 

2 9  



crizsria ,cf rU1e 25-17.0832 (21 , F13rida AdministratiT~e Csce, tha: 

govern the C3mmissicn's review of a nec;ccia:ed contract % 

Durucses of cost r2coverv. This fuccticn was completed, i? the 

case of OCL's ccntracz, in 1991. In fact, ts raise rule 25- 

17.0832(4) (b), Florida AdminisTrative Code, at this point, as ??C 

suggests, would be to fly in :fie face of the fundamental maxim 

:nat, once a contract has been approved for cost recove-7 by the 

Commission, that decision will not be revisited absect 

extraordinary circumstances, such as where the,utility obtained the 

Commission' s approval by perju-y, fraud, or intentional wickholding 

of key information." FPC has no: suggested thac it defrauded the 

Commission when it requested approval of the recovery of Casts 

associaied with the contract. In fact, FPC does not suggest that 

the subject of cost recovery - -  the sole context in which rule 25- 
17.0832 ( 4 )  (b) , Florida Administrative Code, has any possible 

application to the contract - -  is involved in its petition in any 

way. l4 

:I &, In re: Plannino Hearinas on Load acrecasts 
Generation =mansion Plans and Coceceration Prices, Order No. 24989 
at 71, issued on August 29, 1991, in Docket No. 910004-EU; In re: 
InDlementation of Rules 25-17.080 throuah 17.091, F.A.C., reaarciinc 
coaeneration and small cower Drodcction, Ordez No. 25658, issued on 
February 3, 1992, in Docket Nc. 910603-EQ; affi-med, Florida ?owe= 
and Licht Comuanv v. Seard, 625 So.2d 660 (Fla. 1993). 

14 In Order No. 249e9 che Commission dete-mined, over 
argumer.:s by utilities, t3 eliminate the "regulatory out" clause 
from stan6ard offer contracts. In doiq so, the Commission 
demonstrated tha: it understcod ;he rcle which confider.ce in the 

3 0  



~ c r e o v e r ,  -??C :?as under=-ai izs ZWR ar5urner.c ccr.cerzirq z k e  

- - z y  cf rils 2 5 - 1 7 . 2 8 3 2  : 4 )  ( 5 )  , r-crida A L x z i s i r a z i ~ , - s  

Code. In ics response to the petiiion t3 inzer-lene f i l s d i n  :?-is 

dockzc by ?asco :-Sen, FPC says the r u l e  sets ouc o ~ l y  a "coccest" 

applicabi: : - 1  

to be IU-1 ,,es:?ed out" by  the parcies in their cegociati3cs. ?"E;C's 

Answer ac 2 .  in o c h e r  words, even FPC admits tha: zhe rule OR 

which it relies has 20 prescriptive effect on negotiate;, contraczs. 

in short, there is no "linkage" between the rile cited by F?C and 

the contractual dispute between the parties. 

- 

FPC's attempc t3 link its petition to the order 3n contract 

approval must similarly fail. The Commission approved :he 

ne-jotiated contract for pu-qoses of cost recovery in Crder No. 

2 4 7 3 4 ,  issued in Docket No. 910401-EQ on J u l y  1, 1991. The 

contract was approved based on the four criteria of rule 

2 5 - 1 7 . 0 8 3 2 ,  Florida Administrative Code.' There is noching in the 

order that pertains to the energy pricing mechanism of the 

contract. Xor is there any language in the order pu-qorting co 

give the Commission continuing jurisdiction over the contractual 

relationship between FPC and OCL. FPC wants the Commission to 

interpret the contract, not the order approving it. 

FPC has failed to meet the requirements of section 120.565. 

Florida Statutes. That failure is jurisdictlonal. 

finaiity of Commission decisions plays in the williasness of the 
lender and developer industries to participate in Florida's enerw 
market. That confidence would be jeopardized by any indication 
that ihe Commission is reviewing a previously approved negotiated 
c3ntract for anv purpose under the guise of the very rule under 
which the cDntract was approved for cost recovery. 

3 1  
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. .  I V .  ? C ' s  amended uetitirin nusi be cismissed beci::se :?e issue zap. 
be r s s r i l w e  :hzcuak zer.di?c lizizacicn. 

As menfioned earlier, in March 1994 CCL, fils? scit agahSC ??C 

in the Uniied States District Court for :he M i c c i l s  Diszric', of 

Florida. I n  its complaini, CCL alleges chat FDC has breached i:s 

contract with OCL (one of the coctracts that are the subjeci of 

F D C ' s  pecition for declaratory stacement) and =hac FDC has violated 

antitrus; laws through its course of conduct towarcis CCL. OCL has 

amended i:s federal complaint to allege an addiiionai breach of 

paragraph 9.1.2 of the same contract and to inclade a claim for any 

and all damages associaied with FPC's unilateral depariure from the 

coniraciual energy pricing mechanism. The amendment io the 

complaint was filed on October 21, 1994, prior to the tine FDC 

sought to "amend" its inappropriate petition for declaratory 

statement. In that pending litigation, the issue raised by FDC's 

("amended") petition for declaratory statement will be resolved by 

the federal court. 

In Couch v. State, 377 So.2d 32 (Fla. 1si DCA 19871, ihe 

appellant had filed a petition for declaratory stacement before the 

Department of Health and Rehabilitative Services asking the agency 

io issue a statement concerning a mafter that was the subject of 

litigation pending in circuit court. The court drew from analogous 

principl+s established in declaratory judgmenc accions to resolve 

the issue of which forum properly had jurisdiccion. The court 

affirmed ihe agency's refusal to issue the requested declaratory 

siaternenc based on iis determination that the adequacy of the 
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. . .  1itiSatioi-i ?endin? in circuit c3ux rescl - re  :he issce D T S C L ' I C ~ Z  

- -  -:-e rs-ess for a declaraszry 3ta:emes:. 

- , - .  in Lawvers ?rsfsssiznai -~abiLLz-/ :nscra?.ce Corncap.v v .  Shand, 

334 Sc.2d 238 (Fla. lsc DCA 1981), the cour: extended the reasonins 

of Ccuch to a situation in which lirigasior. had been i:~ed 1.. 

federal court prior to the request for declaratory scatemen:. As 

in Couch, the court turzed io established j-idicial principles f o r  

guidance. Because the litigatim sending at the cime the secitiQz 

was filed would affard "fully adequate and complete r s l i e f ,  " ::?e 

court ruled that the peti:ion fzr declaratory stacemeni wouic! nor. 

be pe-Titted to proceed, pending the outcome of the federal cour: 

action. Lawvers, m, at 240. 

- . .  

. .  In Suntide Condominium Association. Inc. v. Div:sr_on of 

Florida Land Sales, 504 So.2d 1343 (Fla. 1st DCA 1987), an 

association of condominium owners filed an action in circuit caurc 

seeking reformation of the declaration of condominium. A group of 

dissenting owners opposed the reformation action, and filed a 

2etition for declaratory statement before the agency. The petition 

asked the agency to declare whether the association was a proper 

plaintiff and whether it could expend association funds for 

attorneys' fees in the court case. The court adopted the reasonins 

in Couch and LawvPrs, B, and -ruled that the agency had erred in 

proceeding with the request for declaratory statement. The cour 

said: 

We do view it as an abuse of authority for ar, 
agency to eiiher permi: the use of the 
declarator/ statement process bl- one party :o 
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a czntroversy as a vehicle f o r  obstrucziq an 
0pcosir.g p a r z i i ' s  p~rsui: cf a judicial rtrnesy, 
3 r  as a neax C Y  C D ~ ~ ~ X X Z ,  ST atZempt:r.g to 
obtain, adminiscrative preemption over legal 
issues then -,ending in a czurt proceeding 
ixvolvicg thk same par:ies. This is 
es>ecially so when, as her?, there is EO: the  
slightesc hint that the relief sought by the 
opposing party in the courz praceeding is 
available in any forum ocher than the circuit 
court. 

- .  

Suntide at 1345 

These cases are applicable to F?C's amended petition, which 

remains a rtquest for declaratory relief after the attempt to 

amend. OCL's suit in federal court, while precipitated by a 

separate breach, involves a contract that is among chose which are 

the subject matter of FPC's petition. The federal court had 

jurisdiction over FPC, OCL and the negotiated contract when ??C 

filed its petition with the Commission. OCL has amended its claim 

for damages to include the injuries it has sustained as a result of 

FPC's wrongful change in pricing methodology. Because OCL seeks 

damages in its suit against FPC, only the federal court can provide 

an adequate remedy. Suntide, suura. 

OCL submits that FPC's amended petition remains an attempt to 

abuse the declaratory statement mechanism. FPC continues to seek 

an "administrative preemption" of a matter for which OCL's only 

adequate remedy is in a court of law. OCL is entitled (as is each 

of the other QFs) to hold F?C accountable in a court of law for any 

and all damages that will be sustained by OCL as a result of FX's 

breach of contract. For these reasons, in addition to the points 

34  



raised in t h e  earlier sectixs of this moticr., F T C ' s  anezeee 

seci:ior. nusr be disrnissee. 

CONCLUSION 

Through its amended petition, F3C seeks to have the Commissior. 

r u l s  3n a matter of contract inteqretation in 3 contracrual 

dispute that is beyond its jurisdicrion. The amended gerition also 

fails t3 demonstrate that F?C's substantial interests are affected 

and fails to properly invoke the limited jurisdiction and authority 

of t h e  Commission to issue declaratory statements ucder section 

120.565, Florida Statutes. FPC's petition is an inproper attempt 

to preempt the right of OCL (and 10 other Q F s )  to gursue adequate 

recourse against FPC through the proper judicial remedy. FPC's 

amended petition must be dismissed. 
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;n 2 s :  leticior. for approval, j DOCKET NO. 9 4 0 7 9 7 - E Q  
:o cne exEenc required, of j ORDER NO. PSC-95-0540-FGF-EQ 
certairi actions relating to 1 ISSUED: May 2 ,  i995 
approved cogeneration contracte 1 

j 
by Florida Dower Corporation 1 

The following Commissioners participated in the disposition of 
zhie matter: 

SUSAN F. CLARK, Chairman 
J. TERRY DEMON 

JOE GARCIA 
JULIA L. JOHNSON 
DIANE K. KIESLING 

On July 29, 1994, Florida Power Corporation (FPCj filed a 
petition asking us to approve certain actions, modifications, and 
agreeme:nta relating to cogeneration contracts that were taken after 
the co.1tracts were approved for cost-recovery. During the last 
decade, we have approved 23 cogeneration contracts between FPC and 
variouri cogeneratore. FPC states that its petition was prompted by 
uncertttinty over the question of whether certain actions undertaken 
after cur approval of the contracts might require further approval. 
FPC fi>ed this petition to determine what actions, modifications, 
and agreements would require further review by us to ensure that it 
could continue to obtain cost recovery of payments made to 
cogenel-ators under the contracts. We considered FPC's petition at 
our April 18, 1995 Agenda Conference. Our decision on the iseues 
present.ed ie eet out below. 

DECIBIW 

A negotiated cogeneration contract is a long-term, 
comprehensive agreement that attempts to address all circumstances 
that ma.y arise during the life of the contract. It is nevertheless 
reasonable to expect that situations will arise that require the 
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partied to interpret or adjust the agreement to fit changing 
circumstances. We believe that a utility should have flexibilicy 
to worc with qualifying facility (QF) developers when contracc, 
questions arise. We also believe, however, that we have the 
responsibility to ensure that the adjustments made are reasonable 
and prudent, because the utility's ratepayers are paying the biiia 
for these contracts. As we will explain below, we have decided 
that routine changes to cogeneration contracts, or changes 
explicitly contemplated in the original contract, do not require 
our further review. So that our staff will have current 
information on the status of all cogeneration contracts, we will 
require FPC to notify the staff when these actions occur, but we 
will r-ot require further formal review and approval by the 
Commission. When the changes are material, however, when they may 
affect the continuing cost-effectiveness to 'the ratepayers, the 
viability of the project, the primary fuel source of the QF 
facility, the utility's capacity import capability into the state 
due to a change in location of the facility, or the reliability of 
the electric grid, we will require further formal review and 
approval. 

!&atr=t kti-t Do N o t  Re- M h r  C-r oval  

Changes to the following cogeneration contracts do not require 
further Commission approval: Seminole Fertilizer Corp., NRG 
Recovery Group, Orlando Cogen Limited, Panda-Kathleen, Pasco Cogen 
Limited, and U . S .  Agri-Chemicals Corporation. The actions. 
agreements, or modifications to these Contracts are either 
expressly permitted in the contract, or routine in the 
administration of the contract, with no material effect on FPC's 
ratepayers. No further approval is neceaeary. 

Seminole Fertilizer Corp. 
Assianmen t: Contract expressly authorizes QF to assign 
contract obligations, benefita and duties, with FPC'e 
consent. Contract assigned to Cargill Fertilizer with 
FPC'e consent. 

Curt-: Informal verbal agreement to reduce output 
as much as possible during off-peak hours. 

ation and Perform-: Change 
of address for payments to Cargill Fertilizer. 
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NRQ R e c o v e r y  Qroup 
: Contract expressly authorizes QF to assign 

contract obligations, benefits and duties, with FPC's 
consent. Contract assigned to Ogden Martin System, 
National Westminister Bank PLC, and Southeast Bank witn 
FPC' s consent. 

Qne-Time Chancre In Committed CaDacky: Contract expressly 
authorizes an unlimited one-time change in committed 
capacity. Committed capacity increased from 10.25 to 
12.75 Mw. 

Orlando Cogan Limited 
Aseicrwm&: Contract expreeely authorizes QF to assign 
contract obligations, benefits and duties, with FPC's 
consent. Contract assigned to the Sumitomo Bank, Ltd., 
with FPC's consent. 

wm: FPC authorized 37 day extension of the 
construction commencement date, and the commercial in- 
service date pursuant to the cogeneration contract clause 
providing for regulatory delays. 

Ciarification : Agreement with Orlando Cogen Limited and 
Reedy Creek regarding dispatch rights. 

- ice Date: FPC agreed to the QF's 
request to waive the contractual "early in-service date" 
option from 1995 to 1997. Thie corresponds with the 
original 1997 in-service date of FPC's planned capacity 
addition identified as the avoided unit. Panda will 
receive normal payments rather than early in-service 
payments. 

Panda-Kathlrsn 

Paeco Cogen Limited 
As 0 l a m  : Contract expressly authorizes QF to assign 
contract obligations, benefits and duties, with FPC'e 
consent. Contract assigned to Prudential and Bankers 
Trust, with FPC'e consent. 

Reaulatorv Delay: FPC authorized 37 day extension of the 
construction commencement date, and the commercial in- 
service date pursuant to the cogeneration contract clause 
providing for regulatory delays. 
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Or,e-"ime Cparjae in Co-, ''t ed Ca~acity : Contract expressly 
authorizes a one-time 10% change in committed capacity. 
Committed capacity increased from 102 MW to 109 MW. 

: Informal verbal agreement where Pasco Cogen 
will reduce output a8 much as possible during off peak 
hours . 

: Change . .  : 
of address for NCP Dade Power. 

ngri-chomicale corP0r;rtion 
catipa: Contract amended to clarify USAG's 

Contract In-Service Date to January 1, 1997. This 
corresponds with the original 1997 in-service date of 
FPC's planned capacity addition identified as the avoided 
unit. USA0 notified FPC that it is ready to conduct the 
performance test establishing the Commercial In-Service 
Status of the facility. Contract amended to clarify that 
the Written Consent and Security Guarantee sections of 
the Contract shall not be applicable. 

Committed CaDacity : USA0 and FPC mutually agree that the 
USAG may exercise its contract option to increase or 
decrease the committed capacity by up to 10% at any time 
during calendar year 1997. 

A:.so, the followinq four cogeneration contracts do not require - 
fLrther approval: Bay Resource Recovery, Timber Energy 

Resources I, Sun Bank of Tampa Bay (LFC Jefferson), and Sun Bank of 
Tampa Ray (LFC Madison). These contracts either do not contain any 
contract actions, modifications, or agreements; or the changes to 
the contracts have already been reviewed and approved. 

. .  
-t&ro B u r t h s r e A p v r o V l l  

FPC's petition states that some post-contract actions 
identified in its petition may not have been contemplated by our 
original order approving the contracts, or may be more material 
than a routine administrative change. These are the changes we 
want to review, because a contract that has been materially changed 
or modified is not the same contract we originally approved, and it 
is our responsibility to ensure that the contract costs remain 
prudent and appropriate for cost recovery from the utility's 
ratepayers. The threshold question is whether the subseqent 
actions, modifications, and agreements are material in nature and 
conetit.ute a contract modification or change that may affect: 
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li the continuing cost-effectiveness to the ratepayers; 2 )  the 
viability of the project; 3 )  the primary fuel source of the QF 
facility; 41 the utility’s capacity import capability into tne 
etate due to a change in location of a QF facility; or, 5) the 
reliability of the electric grid. 

We have identified the following contracts that have been 
changed in a material way not expressly addressed in the original 
contract that may affect one or more of the areas just mentioned. 
These contract changes require our further review and approval. 

Royetrr Phamphato 
: FPC agreed to the QF’s request to Facilitv R elocat ion 

relocate the facility to the Polk Power Partners site, 
which also provides power for the Mulberry facility. 

Curt-: FPC entered into a formal Letter Agreement 
with the facility to accept a reduced output during off- 
peak hours. 

Mbrry -w COmpirnY 
Curt-: FPC entered into a formal Letter Agreement 
with the facility to accept a reduced output during off- 
peak hours. 

in Primary F.U-1 : Mulberry changed from orimulsion, 
it.0 original fuel, to natural gas. 

CFR B I O - a  (Or-*) 
Curt-: FPC entered into a formal Letter Agreement 
with the facility to accept a reduced output during off- 
peak hours. 

Back-UP Fuel I n e t a l l W  : Facility agreed to install 
back-up fuel prior to November 1998. If acquisition and 
installation coete exceed $1.3 million, FPC has the 
option to pay the difference, or relieve CFR of the 
obligation to install back-up fuel. 

Dade County 
-: FPC reached a Settlement Agreement with the 
facility regarding fluctuations in output that included 
a formal agreement to reduce output during off-peak 
hours. 
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Qeneral Peat Reeourure L.P. 
Curtailment: FPC entered into a formal Letter Agreement 
with the facility to accept a reduced output during off- 
peak hours. 

Chanae in P r k v  Fuel : General Peat changed from peat, 
its original fuel, to natural gas. 

: FPC agreed to allow the facility to Facilitv Reloc=tinn 
serve the capacity requirement for the three General Peat 
contracts, the Timber Energy Resources contract, and the 
Ecopeat Avon Park contract from the 218 MW Tiger Bay 
Facility . 

Curt-: FPC entered into a formal Letter Agreement 
with the facility to accept a reduced output during off- 
peak hours concurrent with negotiations for the facility 
relocation. 

Chanae W r v  Fuel : Ecopeat changed from peat, or 
other hydrocarbon fuel to natural gas. 

&I- : Tiger Bay agrees to install 
back-up fuel, while FPC agreed to adjust the lease 
payments at Avon Park to assist Tiger Bay with their cash 
flow. If the cost of acquisition and installation 
exceeds $2.6 million, FPC has the option of either paying 
the difference or having Tiger Bay pay FPC $2.2 million 
in lieu of requiring the installation. 

Ecopeat  Company . ,  

Timber Ehergy Reeourcme I1 
- Facili tv Relocat ion : Timber Energy signed two standard 
offer contracts. The July 1989 standard offer contract 
for 6 MW was assigned to Tiger Bay. FPC agrees that 
Tiger Bay will provide power from its 218 MW gas fired 
facility, in leu of Timber Energy's wood waste facility. 
Timber Energy continues to provide 12.7 MW of capacity 
pursuant to the December 1984 standard offer contract. 

-: FPC entered into a formal Letter Agreement 
with the facility to accept a reduced output during off- 
peak hours concurrent with negotiations for the facility 
relocation of the second standard offer contract. 

Chanae in P rimarv m e 1  : Timber Energy I1 changed from 
wood waste for the July 1989 standard offer contract, to 
natural gas. 
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E l  Dorado Shxergy (Auburndale) 
Curtailment: FPC entered into a formal Letter Agreement 
with the facility to reduce output during off-peak hours. 

Lake Cogan Limited 
Curtailment: FPC entered into a formal written agreement 
whereby Lake Cogen will reduce its output during all off- 
peak hours. 

PaaCO county 
Curt-: FPC entered into a Letter of Underetanding 
with the facility to reduce output during their Spring 
arid Fall scheduled maintenance outages. 

P h l l a o  County ( U r d  F a c i l i t y )  
-: FPC entered into a Letter of Understanding 
with the facility to reduce output during periods of low 
electric energy load. 

P i n a l l a e  County (North F a a i l i t y )  
eion of I w i c e  Date: Original contract agreement 

specified a January 1, 1995 in-service date which was not 
achieved by facility. The contract was amended on 
October 2 ,  1990 granting a one year extension of time to 
January 1, 1996, with capacity payments based on FPC's 
current avoided coste commensurate with the facility's 
in-service date. This contract will come before ue for 
review and approval of the coet-effectiveness if and when 
entered into by the parties. 

Ridge Oanarating atation 
Curtailment: FPC entered into a Letter of understanding 
with the facility to reduce output during off-peak hours. 

1 O f  C- Acticmo. U c a t i u  Aareement e 

FPC provided a present worth revenue requirement (PWRR) 
analysis for each modified or changed contract that compared the 
current capacity and energy paymente to the original contract 
costs. We approve the material changes made to all of the 
contracts mentioned above. The changes convey benefits to FPC'e 
ratepayers in the form of lower costs or improved system 
reliability and import capability. 

. .  

The majority of the reduced costs comes from the formal 
chtailment agreements that FPC negotiated with the QFe. Reduced 
energy deliveries during minimum load periods can lower FPC'e costs 



ORDER NO. ?SC-35-G540-FOF-EQ 
D O C K T  NO. 940797-EQ 
PAZZ a 

for purchased power. The formal curtailment agreements provide FPC 
flexibility in meeting minimum load conditions, usually occurring 
betweert 1 2 : O O  a.m. to 6 : O O  a.m., and they provide for increased 
system reliability that is beneficial to the ratepayers. 

Six contracts have changed their primary fuel source from the 
originz.1 proposal . The Mulberry Energy, General Peat, and Ecopeat 
contracts have been built to burn natural gas instead of orimulsion 
and peat. The Timber Energy I1 contract and both Sun Bank of Tampa 
Bay contracts changed their primary fuel source from wood waste to 
natural gas when the Contracts were assigned to other facilities. 
Changes in primary fuel sources would not usually affect the cost- 
effectiveness of a contract, but they could affect the viability of 
a cogezeration facility. We are also mindful of our responsibility 
under the Florida Energy Efficiency Conservation Act (FEECA) to 
encourage the use of renewable fuels. For these reasons, we need 
to review changes in fuel sources. In this case we find that the 
changem do not adversely affect the viability of the six contracts. 

We note that the utilities' current avoided costs are lower 
than tlre avoided costs contained in these cogeneration contracts. 
When modifications to the contracts are sought, we believe it is a 
prudent course of action for a utility to negotiate price and other 
concesuions that will benefit its ratepayers through lower costs or 
improved syetem reliability and import capability. Our review of 
the modifications to the cogeneration contracts we have described 
above demonstrates that those modifications do convey a benefit to 
FPC's ratepayers in the form of lower payments or improved system 
reliability and import capability. We, therefore, approve the 
changea for cost recovery purposes. 

Based on the foregoing, it is 

OEiDERED that Florida Power Corporation need not seek further 
formal approval for changes to the following cogeneration 
contracts: Seminole Fertilizer Corp., NRG Recovery Group, Orlando 
Cogen Limited, Panda-Kathleen, Pasco Cogen Limited, U.S. Agri- 
chemicals Corporation, Bay Resource Recovery, Timber Energy 
Resources I, Sun Bank of Tampa Bay (LFC Jefferson), and Sun Bank of 
Tampa Bay (LFC Madison). The changes are either expressly 
contemplated by the terms of the original contracts or they are 
routine administrative changes. It is further 

ORDERED that Florida Power Corporation shall notify the 
Commission staff of all contract changes that do not require 
further formal Commission approval. It is further 
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ORDERED that changes to the following cogeneration contracts 
do require further Commission review and approval : Royster 
Phosphate, Mulberry Energy Company, CFR BIOGEN, Dade County, 
General Peat Resources L.P., Ecopeat Company, Timber Znergy 
Resources 11, El Dorado Energy, Lake Cogen Limited, Pasco County, 
Pinellas County, Pinellas County North Facility, and Ridge 
Generating Station. It is further 

ORDERED that we approve the changes to the following 
cogeneration contracts: Royster Phosphate, Mulberry Energy 
Company, CFR BIO-GEN, Dade County, General Peat Resources L.P., 
Ecopeat Company, Timber Energy Resources 11, El Dorado Energy, Lade 
Cogen Limited, Pasco County, Pinellas County, Pinellas County North 
Facility, and Ridge Generating Station. It is further 

ORDERED that the issues presented in this case and the 
particular modifications to individual contracts are separable. A 
proteet of one propoeed action will not delay the other actions 
from becoming final. It is further 

ORDERED that the provisions of this Order, issued as proposed 
agency action, shall become final and effective unless an 
appropriate petition, in the form provided by Rule 25-22.036, 
Florida Administrative Code, is received by the Director, Division 
of Records and Reporting, 101 East Gaines Street, Tallahassee, 
Florida 32399-0870, by the close of business on the date set forth 
in the "Notice of Further Proceedings or Judicial Review" attached 
hereto. It is further 

ORDERED that in the event this Order becomes final, this 
Docket should be closed. 

Bir ORDER of the Florida Public Service Commission, this 2nrd 
day of Nay, ;L9e5. 

BLANCA S. BAY6, Director 
Division of Records and Reporting 

( S E A L )  
MCB/LW 

by: /e/ Kav Flvnn 
Chief, Bureau of Records 

This is a facsimile copy. A signed 
copy of the order may be obtained by 
calling 1-904-488-8371. 
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CFFDINGS OR XJDICIU, REVIEW 

The Florida Public Service Commission is required by Section 
120.59(4), Florida Statutes, to notify parties of axy 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

The action proposed herein is preliminary in nature and will 
not become effective or final, except as provided by Rule 
25-22.029, Florida Administrative Code. Any person whose 
substantial interests are affected by the action proposed by this 
order may file a petition for a formal proceeding, as provided by 
Rule 25-22.029(4), Florida Administrative Code, in the form 
provided by Rule 25-22.036 (7) (a) and (f) , Florida Administrative 
Code. This petition must be received by the Director, Division of 
Recordo and Reporting, 101 East Gaines Street, Tallahassee, Florida 
32399-0870, by the close of business on Mav 23. 1995. 

In the absence of such a petition, this order shall become 
effective on the day subsequent to the above date as provided by 
Rule 25-22.029(6), Florida Administrative Code. 

Any objection or protest filed in this docket before the 
issuance date of this order is considered abandoned unless it 
satisfies the foregoing conditions and is renewed within the 
specifj.ed protest period. 

If this order becomes final and effective on the date 
described above, any party substantially affected may request 
judicial review by the Florida Supreme Court in the case of an 
electric, gas or telephone utility or by the First District Court 
of Appeal in the case of a water or wastewater utility by filing a 
notice of appeal with the Director, Division of Records and 
Reporting and filing a copy of the notice of appeal and the filing 
fee with the appropriate court. This filing must be completed 
within thirty (30) days of the effective date of this order, 
pursuant to Rule 9.110, Florida Rulee of Appellate Procedure. The 
notice of appeal must be in the form specified in Rule 9.900(a), 
Florida Rules of Appellate Procedure. 
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- PAiiDA-KATHLEEN L. P. 
h P M C a  Campany 

- July 27, 1994 

- Mr. David Gammon, P.E. 
Senior Cogeneration Engineer 
Florida Power Corporation 

St Petersburg, FL 33711 

?e: 

- 3201 34th Street South 

- 
Standard Offer Contract For The Purchase Of Firm Capacity And Energy 
From A Qualifying Facility Less Than 75 MW 'Or A Solid Waste Facility 
Between Panda-Kathleen, L.P. and Florida Power Corporation - 

)ear David: 

is we discussed in our meeting on June 22. 1994, Panda-Kathleen. LP; Is permitting two 
quiprnent configurations, a GE Frame 7EA and an ABB II N for the Lakeland cogeneration 

- xi&. These two gas turbines are the most environmentally attractive and technically feasible 
)r supplying FPC 74.9 MW of capacity at all times, under all operating and site conditions, as 
re are obligated to do. The net output of the selected configuration may reach 115 MW under 
ertain operating and site conditions. FPC will not be obligated to pay capacity payrnects above 
re committed capacity of 74.9 MW. 

he referenced contract provides for payment of as-available energy prices at times when the ' 
roided unit would not have otherwise run.,-e<%i&dxnTw(%ld have run, FPC agrees- 
~ t - P ~ ~ d a - K ~ f f h ' l e P w i l l ~ e  pa@ the 'avoided unit rata' under the contract for all energy 'i 
lvered to FPC above 74.9 MW during times when the 'avoided unit' would have been *. 
;?atched. - . . .- 

aase confirm that the foregoing accurateJy reflects your' understanding of the above 
ferenced contract by signing in the space provided below and returning a signed counterpart. 
order that Panda-Kathleen, L.P. maintain its project development schedule, I would very 

JCh appreciate your prompt response. Panda-Kathleen, L.P. has no objection to submitting 
s letter to  the PSC if it is deemed necessary by FPC. 

- 

- 

- 

- 
. --__. - ---- 

-----../-- - 

- 

- 

1100 5pnr.gVAley. Suite 1001 . Dallas. Texas . 75244 . 214/980-7159 . PaX98&6815 
95; 
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Mr. David Gammon. P.E. 
July 27, 1994 
Page 2 

Sincerely, 

Ted Hollon 
Vice President 
Project Management and Construction 

- 

- 
cc: Jim Farna 

- 

Accepted and Agreed to as of 

F LORlDA POWER CORPORATION 

, 1994 

Title: 
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1ST CASE of Level 1 printed in FVLL format. 

In re: Petition of Tampa Electric Company for Declaratory 
Statement Regarding Conserv Cogeneration Agreement 

DOCKET NO. 840438-EI;  ORDER NO. 14207 

Florida Public Service Commission 

1985 Fla. PUC LEXIS 825;  85 FPSC 228 

March 2 1 ,  1985 

PANEL : 
[*11 

The following Commissioners participated in the disposition of this matter: 
CHAIRMAN JOHN R. MARKS, 111, COMMISSIONER GERALD L. GUNTER, COMMISSIONER JOSEPH 
P. CRESSE 

OPINION : 
ORDER GRANTING IN PART AND DENYING IN PART REQUEST FOR A DECLARATORY 

STATEMENT 

BY THE COMMISSION: 

In July 1981  Tampa Electric Company (hereinafter TECO) and Conserv, Inc. (a 
qualifying facility or QF) signed a Cogeneration Agreement that was subsequently 
approved by this Commission (Docket No. 820165,  Order No. 1 1 4 0 4 ) .  At the time 
the contract was made and at the time the Commission approved it, the 
Commission's cogeneration rules simply provided that any QF with a 70% 
equivalent availability factor was entitled to negotiate a capacity payment with 
a regulated utility. The Commission's present rules on cogeneration did not 
become effective until September 1983 .  

The main features of the TECO - Conserv contract (hereinafter referred to as 
the Agreement) are as follows: 

1. Conserv must provide 13  MW of power to TECO at a 70% capacity factor each 
month. For energy payments Conserv receives TECO's avoided marginal fuel costs 
less 3 % .  For capacity payments Conserv receives TECO's Schedule B (embedded 
I*21 fossil steam production cost) rate. In 1982 this was about $3 per KW per 
month; in 1985 it is projected to be $ 4 . 1 7  per KW per month. 

2 .  If Conserv fails to produce any power for 6 months or doesn't achieve a 
70% annual capacity factor, it is not eligible for capacity payments for the 
succeeding 12 months. However there is no requirement that capacity payments be 
repaid in the event the contract is not fulfilled. 

3 .  The contract has an initial term through 1 9 9 2 .  Thereafter it is 
automatically renewed for 5 year periods unless either party gives 5 years 
notice of termination. The initial contract term cannot be terminated by 
notice. 
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4 .  Conserv is billed on a simultaneous purchase and sale basis. 
The payment methodologies in this contract are similar to those contained in 

Marginal fuel costs are calculated in the same our present cogeneration rules. 
way and Sch. B capacity payments are one option that may be selected by a 
Qualifying Facility. However the present rules would have required Conserv to 
agree to provide capacity for at least 10 years after 1992. Capacity payments 
would not have been available before 1985 and Conserv would have been required 
to provide security [*31 for the early capacity payments (before 1992) it did 
receve. Thus, Conserv has some benefits under the Agreement not available under 
the Standard Offer prescribed in our Rules. 

Throughout the rulemaking proceeding Conserv indicated that it did not,want 
the revised rules to affect its contract in any way. However in November 1984 
Conserv requested renegotiation from TECO of the Agreement based on its belief 
that the Commission's adoption of the present rules triggered Conserv's right to 
renegotiate under the Agreement. The renegotiation clause in the Agreement is 
as follows: 

24. Should the legislative standards or requirements governing the proper 
level of energy or capacity credit payments by electric utilities to qualifying 
facilities, or the rules or order of any regulatory body implementing or 
interpreting such standards or requirements, be modified or deleted, or 
judicially declared invalid, then either party to this Agreement thereafter may 
require renegotiation of any term or provision of this Agreement affecting the 
level of such payment to the extent the same is affected by such modification, 
deletion or judicial declaration. In addition, should any term or [ *41  
provision of this Agreement be found unjust or unreasonable by any regulatory 
body having jurisdiction over TECO or the substance of the Agreement, the 
parties agree to immediately renegotiate such term or provision of the 
Agreement. This provision will apply only to decisions of legislative, 
regulatory or judicial bodies having jurisdiction over either of the two (2) 
parties of this Agreement. 

From the pleadings filed in this docket it is clear that, while Conserv has 
several points it wishes to renegotiate, its' chief objective is to switch from 
a simultaneous purchase and sale billing method to a net bill method. Under the 
Agreement it apparently has no right to switch; under the present rule a QF can 
switch once a year unless the change would contravene "any other previously 
agreed upon contractual provision between the QF and the utility." (Rule 
25-17.82(3) (f), Florida Administrative Code). Thus the whole controversy boils 
down to whether this "modification" of the rule '' affects the level of . . . 
payment" to Conserv so as to confer on Conserv the right to renegotiate. 

Following an exchange of letters wherein Conserv requested and TECO declined 
to renegotiate, TECO filed [*51 a Petition for Declaratory Statement in 
December 1984. As originally filed TECO asked the Commission to answer the 
following questions: 

1. Did the Commission intend for its adoption of revised Rules 25-17.80 
through 25-17.89 relating to cogeneration or the subsequent implementation of 
those revised rules in Docket No. 830377-EU to affect or require any 
modification or renegotiation of the Conserv-Tampa Electric Cogeneration 
Agreement which was entered into prior to the effective date of such rule 
revisions and implementation? 
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2. Does the Commission construe paragraph 24 of the July 15, 1981 
Cogeneration Agreement between Conserv and Tampa Electric (heretofore approved 
by the Commission in Docket No. 820165-EU) to require renegotiation of those 
aspects of the Cogeneration Agreement in light of the Commission's subsequent 
revision and implementation of its cogeneration rules? 

TECO subsequently "supplemented" its Petition by revising the questions it 
wished the Commission to answer as follows: 

(a) DO revised Rules 25-17.80 - 25-17.89 relating to cogeneration adopted in 
Docket NO. 820406-EU, or the subsequent implementation of those revised rules in 
Docket No. 830377-EU, [*6]  require the level of energy or capacity payments 
required under the Cogeneration Agreement between Tampa Electric and Conserv to 
be modified? 

(b) In revising said rules, did the Commission modify, delete or declare 
invalid any provision of its administrative rules governing the proper level of 
energy or capacity credit payment required under the Cogeneration Agreement 
between Tampa Electric and Conserv? 

(c) In revising said rules, did the Commission find any term or provision of 
the Conserv/Tampa Electric Agreement to be unjust or unreasonable? 

(d) Do revised Rules 25-17.80 - 25-17.89 relating to cogeneration adopted in 
Docket No. 820406-EU, or the subsequent implementing of the revised rules in 
Docket No. 830377-EU, apply to cogeneration agreements entered into prior to the 
effective date of said rules? 

(e) Do revised Rules 25-17.80 - 25-17.89 relating to cogeneration adopted in 
Docket No. 820406-EU, or the Subsequent implementation of the revised rules in 
Docket No. 830377-EU, require a modification to the level of energy or capacity 
credit payments paid by a utility under cogeneration agreements entered into 
prior to the effective date of such rules? 

Conserv filed a response [*71 to TECO's original petition wherein it 
alleged that the Commission lacked jurisdiction to entertain TECO's petition on 
three grounds. First Conserv claimed that TECO was requesting the Commission to 
interpret the Agreement, a task that was within the exclusive jurisdiction of 
the civil courts. Second, Conserv alleged that declaratory relief was improper 
since TECO had not sought gjidance as to how a rule or statute applied to it in 
its set of circumstances only. Third, Conserv alleged that it was not subject 
to the Commission's jurisdiction because it was not a public utility and to be 
forced to submit to the Commission's jurisdiction to protect its contractual 
rights would violate Conserv's constitutional right to due process of law. 
Conserv noted that its response was a Special Appearance and requested Oral 
Argument on the jurisdictional issues. 

Oral Argument was scheduled for January 28, 1985. 

Meanwhile Conserv filed suit in Polk County Circuit Court against TECO. In 
its lawsuit Conserv is seeking the following relief: 

1. An injunction prohibiting TECO from going forward with its Petition for 



1985 Fla. PUC LEXIS 825, *7; 85 FPSC 228 
Page 52 

Declaratory Statement at the Commission; 

renegotiate, to change billing methods and damages for TECO's failure to 
renegotiate; 

2. A declaratory judgment [ * E l  establishing Conserv's right to 

3 .  Recision of the contract for breach thereof, the breach consisting of 
TECO's failure to renegotiate, and damages for the same; 

4 .  Recision of the contract for fraud in the inducement, the fraud 
consisting of TECO's knowingly providing false estimates of its future marginal 
fuel costs, and falsely advising Conserv that it would be to the latter's 
advantage to be billed on a Simultaneous Purchase and Sale (SPS) basis, and to 
grant damages for the loss suffered by Conserv as a result of being billed on a 
SPS basis. 

On January 14, 1985 the Polk County Circuit Court granted Conserv's request 
for injunctive relief and temporarily enjoined TECO from proceeding with its 
Petition pending before the Commission. TECO has appealed the circuit court's 
decision to grant the injunction. Thus, as the case now stands, the Commission 
has before it a Petition for Declaratory Statement but the moving party has been 
enjoined from further participation and the responding party has from the outset 
denied that the Commission has any jurisdiction over the matter. The Oral 
Argument [*91 scheduled for January 28, 1985 was cancelled. 

In response to Conserv's jurisdictional arguments, we agree that the civil 
courts have exclusive jurisdiction to construe the Agreement and award damages 
if any are merited. Thus we grant in part Conserv's request that we decline to 
entertain TECO's request on jurisdictional grounds. Specifically, we will not 
answer this question propounded by TECO: 

Does the Commission construe paragraph 24 of the July 15, 1981 Cogeneration 
Agreement between Conserv and Tampa Electric (heretofore approved by the 
Commission in Docket No. 820165-EU) to require renegotiation of those aspects of 
the Cogeneration Agreement in light of the Commission's subsequent revision and 
implementation of its cogeneration rules? 

However, the Commission certainly has jurisdiction to construe its own Rules 
at the request of a regulated utility to which the rules apply. Conserv's 
argument that TECO's request is improper as it does not seek guidance as to how 
the rule applies to it in its set of circumstances only is patently without 
merit. By its petition, TECO has asked the Commission how its rules relate to 
or affect a particular contract. A more unique set of circumstances [* lo1  is 
difficult to imagine. 

Conserv's final argument that it is not subject to the Commission's 
jurisdiction because it is not a public utility and to force it to submit to the 
Commissionis jurisdiction to protect its contractual rights would violate its 
constitutional rights is also without merit. First of all, the Commission, by 
the action taken in this docket, will not adjudicate Conserv's contractual 
rights. The Commission will interpret its rules. Insofar as the Commission's 
rules affect Conserv's rights, it is by force of contract, not by force of the 
rule itself, that they do so. Secondly, Conserv would have the Commission 
decline jurisdiction because Conserv is not a regulated utility subject to the 
Commission's jurisdiction. This ignores the fact that TECO, the party seeking 
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relief, has requested the Commission to take action admittedly within the 
Commission's jurisdiction. Would Conserv have the Commission decline to 
exercise jurisdiction over a request by TECO to increase its rates simply 
because the Commission's actions may affect nonregulated entities? Finally we 
note in passing that when TECO originally brought this contract to the 
Commission for approval [*111 in 1982, Conserv intervened and through the 
testimony of its witness urged the Commission to approve the contract. 

Thus we finally arrive at the heart of the matter: Did the adoption of Rule 
25-17.82(3) (f), Florida Administrative Code, by itself, in any way affect the 
level of payments specified in any cogeneration contract in existence at the 
time the rule was adopted? The answer to this question is plainly no. The Rule 
expressly states that it will not apply where it would contravene prior 
contractual obligations. This language was clearly intended to preserve 
contractual commitments existing at the time the rule was adopted, not to serve 
as a basis for altering them. To hold otherwise would defeat our goal of 
encouraging cogeneration and would contravene the entire philosophy underpining 
our rules. The rules recognize that both QFs and utilities need contractual 
certainty. QFs need contractual certainty to secure financing, and utilities 
must be able to rely on contractually committed capacity in their generation 
expansion planning. 
recovery purposes the Commission will not thereafter, by subsequent rule 
changes, [*121 deprive either party of the benefit of their bargain. 

Thus once a contract is approved by the Commission for cost 

In short we agree with Conserv that matters of contractual interpretation are 
properly left to the civil courts but we also believe that TECO has properly 
requested an interpretation of the Commission's rule on one aspect of our 
complex and comprehensive program designed to encourage cogeneration and small 
power production that is cost effective to the electric ratepayers of the State 
of Florida. 

Therefore, in consideration of the above, it is 

ORDERED by the Florida Public Service Commission that the petition of Tampa 
Electric Company for a Declaratory Statement is granted in part and denied in 
part as set forth herein. It is further 

ORDERED that this docket be and the same is hereby closed. It is further 

ORDERED that any party adversely affected by the Commissionls final action in 
this matter is entitled to request: 1) reconsideration of the decision by filing 
a motion for reconsideration with the Commission Clerk within 15 days of the 
issuance of this order in the form prescribed by Rule 25-22.60, Florida 
Administrative Code, or 2 )  judicial review by the Florida Supreme Court by the 
filing of a notice of appeal with the [*131 Commission Clerk and the filing 
of a copy of the notice and the filing fee with the Supreme Court. This filing 
must be completed within 30 days after the issuance of this order, pursuant to 
Rule 9.110, Florida Rules of Appellate Procedure. The notice of appeal must be 
in the form specified in Rule 9.900(a), Florida Rules of Appellate Procedure. 

By ORDER of the Florida Public Service Commission, this Zlst day of MARCH, 
1985. 
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1ST CASE of Level 1 printed in FULL format. 

In Re: Petition of Polk Power Partners for a Declaratory 
Statement Regarding Eligibility for Standard Offer Contracts 

DOCKET NO. 920556-EQ; ORDER NO. PSC-92-0683-DS-EQ 

Florida Public Service Commission 

1992 Fla. PUC LEXIS 1076; 92 FPSC 7:388 

July 21, 1992 

PANEL : 
[*11 

The following Commissioners participated in the disposition of this matter: 
THOMAS M. BEARD, Chairman; BETTY EASLEY; J. TERRY DEASON; SUSAN F. CLARK; LUIS 
J. LAUREDO 

OPINION : 
ORDER GR?.NTING DECLARATORY STATEMENT IN THE NEGATIVE 

BY THE COMMISSION: 

BACKGROUND 

By petition filed May 28, 1992, Polk Power Partners, L.P. ("Polk") has asked 
for a declaratory statement that Polk Power Partners may sell additional 
capacity from a qualifying cogeneration facility via a standard offer contract, 
where the project's total net generating capacity exceeds 75 megawatts (MW) and 
where the contemplated standard offer contract provides for committed capacity 
of less than 75 MW. 

Though acknowledging that Rule 25-17.0832(3) (a), F.A.C. provides for standard 
offer contracts involving "small qualifying facilities less than 75 megawatts. 
'I, Polk theorizes an ambiguity as to whether the 75 megawatt cap speaks to the 
total net generating capacity nl of the QF, as defined at 18 C.F.R. 292.202 (g) 
(1990) of the FERC rules implementing PURPA, or the committed capacity which the 
qualifying facility has contractually committed to deliver on a firm basis to 
the purchasing utility. It is the latter definition [*21 alone which would 
be consistent with the declaratory statement petitioned for by Polk. 

nl Total net generating capacity, or "Useful power output" of a cogeneration 
facility means the electric or mechanical energy made available for use 
exclusive of any such energy used in the power production process. 

DISCUSS ION 

We grant Polk Power Partners' Petition for Declaratory Statement, albeit in 
the negative. 

The mere allegation at p. 8 of the Petition that 
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A QF with a total net generating capacity of 95 MW that sells only 70 MW tO a 
purchasing utility is frequently referred to as a 70 MW QF 

is hardly sufficient to create authentic ambiguity in this matter in view of 
the context in which the operable standard offer rule appears. Not only Rule 
25-7.0832(3) (a), previously cited, but also Rule 25-17.0832(2) states that 

Negotiated contracts shall not be evaluated against an avoided unit in a 
standard offer contract, thus preserving the standard offer for small qualifying 
facilities as described in subsection (3) 1e.s.l 

All of the language in bath rule sections relating the 75 MW cap to the goal 
of preserving the standard offer for small qualifying facilities would 
be rendered nugatory by the declaratory statement petitioned for by Polk. 

[*31 

If "committed" capacity, rather than total net generating capacity were the 
measure by which to calculate the 75 MW cap, QF's of any size could participate 
in standard offer contracts, contrary to the clear intent of the rules to 
preserve such participation for small QF's. It is a fundamental principle of 
statutory construction that statutes are not to be construed in such a manner as 
to render them meaningless, and that principle should govern the interpretation 
of rules as well. 

Accordingly, we decline Polk's Petition to issue the statement requested. We 
state instead that the 75 MW cap referenced in Rule 25-17.0832(3) (a) refers to 
the total net generating capacity of the QF. 

In view of the above, it is 

ORDERED by the Florida Public Service Commission that Polk Power Partner's 
Petition for Declaratory Statement is granted in the negative. It is further 

ORDERED that this docket is closed 

By Order of the Florida Public Service Commission this 21st day of July, 
1992. 
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LEXSEE 

As described below, we deny West Penn's petition for declaratory order. The 
Pennsylvania Commission, and the courts, have determined that a valid, legally 
binding contract exists in this case. We will not disturb that contract. 
However, we would encourage the parties to the contract to consider settling 
their differences at this stage particularly if, as may be the case, the 
facility has not been constructed. 

I. Background 
[*31 

A. Statutory and Regulatory Background 

We have had occasion in several recent cases to summarize the basic components 
of section 210 of PURPA and our implementing regulations. n3 There are several 
provisions, discussed below, that are pertinent to the issues raised in this 
proceeding. 

- - - - - - - - - - - - - - . - - -Footnotes- - - - - - - - - - - - - - - - - - 

n3 

See, e.g., New York State Electric & Gas Corp., 71 FERC P61,027 (1995) (NYSEG), 
Slip op. at 1-3; Southern California Edison Co., 70 FERC P61.215 at 61,676-77 
(1995) (Southern California Edison); Connecticut Light & Power Co., 7 0  FERC 
P61,012 at 61.023-24, reconsideration denied, 71 FERC P61,012 (19951, appeal 
docketed sub nom. Niagara Mohawk Power Corp. v. FERC, No. 95-1222 (D.C. Cir. 
Apr. 24, 1995) (Connecticut Power). 

_ _ - _ _ _ _ _ _ _ - _ _ _ - _  -End Footnotes- - - - - - - - - - - - - - - - . 

Under PURPA and our implementing regulations, the rates at which an electric 
utility is required to purchase a QF's capacity and energy may not exceed the 
utility's avoided costs. n4 Our regulations expressly provide, however, that if 
the QF is providing energy or capacity 1*41 "pursuant to a legally 
enforceable obligation for the delivery of energy or capacity over a specified 
term," the rates may be based (at the QF's election) on the purchasing utility's 
"avoided costs calculated at the time the obligation is incurred." n5 Moreover, 
the regulations further stipulate that rates calculated as of such time will 
'meet the statutory and regulatory standards even if they "differ from avoided 
costs at the time of delivery." n6 Finally, for most QFs, section 2lo(e) of 
PURPA and the Commission's regulations provide for exemptions from regulation 
under the Federal Power Act (FPA), the Public Utility Holding Company Act and 
state law--including exemptions from utility-type rate regulation under the FPA 
and under state law. n7 

. - - - - - - - - - - - - . - - - -Footnotes- - - - - - - - - - . - - - . - - 

n4 

See 16 U.S.C. § 824a-3(b) (1988); 18 C.F.R. 5 292.304(a) (2) (1994). 

n5 
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LEXSEE 

18 C.F.R. § 292.304(d) ( 2 )  (1994) 

n6 

18 C.F.R. 5 292.304(b) (5) (1994). 

n7 

16 U.S.C.A. § 824a-3(e) (West 1985 & Supp. 1995); 18 C.F.R. 55 292.601(c), 
292.60Z(c) (i) (1994). 

. - - - - - - - - . - - . - - - -End Footnotes- - . - - - - - - - - - - - - - - 
[*SI 
B. Factual Background n8 

- - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - . - - - - . 

n8 

Our description of the factual background is derived primarily from the West 
Penn Petition, the Protest and Request for Dismissal of Washington Power, filed 

April 3, 1995 (Washington Power Protest), and the Protest and Motion to Dismiss 
of the Pennsylvania Commission, also filed April 3, 1995 (Pennsylvania 
Commission Protest). The relevant facts, particularly as to the extensive 
litigation that has preceded the filing of the West Penn Petition, are lengthy 
and convoluted but for the most part are not in dispute. We set forth the 
factual background prior to summarizing the pleadings, because we believe that 
acquaintance with the long-running prologue to the instant proceeding is 
essential to understanding the parties' positions here. 

- . - - - - - - - - - - - - - - -End Footnotes- . - - - - - - - - - - - - - . 

Washington Power is building a cogeneration and small power production QF 
located near Burgettstown, Pennsylvania (Facility). n9 On October 15, 1987, 
after more than one year of negotiations, West Penn and Washington Power entered 
into an [ *61 Electric Energy Purchase Agreement (Purchase Agreement) for sale 
of the capacity and energy of the Facility to West Penn. n10 The Purchase 
Agreement is for a 33-year term and originally contemplated that sales of 
capacity and energy from the Facility to West Penn would commence on October 1, 
1991 (but also included provisions addressing the parties' rights and 
obligations in the event of later commencement dates). The rates are comprised 
of various components, including a capacity cost originally set at $ 0.036 per 
kilowatt (kw) hour, which was below West Penn's avoided costs calculated as of 
October 1986. nll 

- - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - . - - 

n9 

In North Branch Energy Partners, L.P., 42 FERC P62,240 (1988) (Cogeneration 
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Certification), the Commission certified the Facility as a qualifying 
cogeneration facility. In Washington Power Co., L.P., 69 FERC 62,119 (1994) 
(Small Power Production Certification), the Commission also certified the 
facility as a small power production facility. The Commission recently 
recertified the Facility as a qualifying cogeneration facility. See Washington 
Power Co., L.P., 70 FERC P62,168 (1995) (Cogeneration Recertification). In each 
case, the Commission certifications were issued pursuant to delegated 
authority. 18 C.F.R. § 375.308(b) ( 4 )  (1994). 

Whether construction of the Facility actually has begun appears to be in . 
dispute. Washington Power asserts in this proceeding that it has commenced 
construction. Washington Power Protest at 33 h n.11. Additionally, in its 
application for certification of the Facility as a small power production QF, 
Washington Power represented that construction began in July 1994. See 69 FERC 
at 64,296. West Penn, however, asserts that the Facility is "unbuilt" and argues 
that the Commission's failure to grant the relief sought by West Penn "may 
result in construction" of the Facility. West Penn Petition at 11. Several 
intervenors expressly allege that washington Power has not yet commenced 
construction of the Facility. We need not and do not make any determination as 
to the accuracy of the competing allegations on this point. 
[*TI  

n10 

The Purchase Agreement, which is Exhibit D to the West Penn Petition, was 
executed by North Branch Energy Partners, L.P., which was Washington Power's 
name at that time. For convenience, we will refer to the developer of the 
Facility as Washington Power throughout this order. 

nll 

While West Penn avers that only the capacity rate is at issue in this 
proceeding, West Penn Petition at 4, it nonetheless elsewhere appears to request 
from the Commission a determination that no purchase obligation of any type 
exists between West Penn and the Facility. See id. at 38. 

The Purchase Agreement further provides for certain "milestone" dates by 
which certain events in the development of the Facility were to be completed, 
failure to comply with which would effect a termination of the Purchase 
Agreement. Among the milestones is completion of construction financing for the 
Facility, the date for which was originally set at October 1, 1989. The 
conditions precedent for completion of financing include obtaining the requisite 
regulatory approvals, among which are the Pennsylvania Commission's [*SI 
acceptance of the Purchase Agreement and its approval for West Penn's passing 
through to its customers the rates payable to Washington Power. n12 



71 F.E.R.C. P61,153; 1995 FERC LEXIS 856, *8 
Page 62 
LEXSEE 

See Purchase Agreement § §  5.3 (f) - (1) 

. - . - . - - - - - - - - . - - - E n d F o o t n o t e s -  - - - - - - -  - - - - - - - - - 

On January 5 ,  1988, West Penn submitted the signed Purchase Agreement to the 
Pennsylvania Commission for approval. The Pennsylvania Commission initially 
approved the Purchase Agreement as executed in an order dated July 8, 1988. 

the Purchase Agreement, including the capacity charge and milestone dates to 
which West Penn and Washington Power originally agreed. Thereafter, a lengthy 
course of litigation ensued before the Pennsylvania Commission and the 
Pennsylvania courts, culminating in an unsuccessful petition for certiorari 
filed by West Penn with the United States Supreme Court. We will not here 
describe all of the subsequent decisions of the Pennsylvania Commission and the 
Pennsylvania courts. Instead, our description is limited to those [*91 
aspects of the various orders that are pertinent to the issues raised in the 
West Penn Petition. n13 

The Pennsylvania Commission's first approval did not entail any modification of 

- - - - - - - - - - - - - - . - - -Footnotes- - - . - - - - - - - - - - - - - - 

1113 

While the parties disagree as to the effect and proper interpretation of the 
earlier decisions, the actual orders of the Pennsylvania Commission and the 
Pennsylvania courts are, of course, matters of record, with most of the court 
decisions having been published in official reporters. In any case, copies of 
nearly all of the orders involving the Facility also are contained in Exhibit F 
'to the West Penn Petition. Exhibit F is the Appendix to West Penn's petition for 
certiorari to the United States Supreme Court, filed in Docket No. 94-7 on July 
1, 1994. The most recent order of the Pennsylvania Commission, dated December 
16. 1994, is Attachment A to the Washington Power Protest. 

- - - - - - - . - - - - - - - - -End Footnotes- - . - - - - - - - - - - - 

C. West Penn Petition 

In its petition, West Penn requests that the Commission address several issues 
concerning an electric utility's obligations to purchase QF power, particularly 
regarding the appropriate point or points [*lo] at which to calculate the 
utility's avoided costs. Specifically, West Penn asks this Commission to declare 
that under federal law: 

(1) An electric utility may not be required to purchase capacity from a QF when, 
as West Penn alleges is the case here, (a) the rates exceed the utility's 
current avoided costs, (b) the rates are based upon stale avoided-cost data, (c) 
the utility no longer needs the capacity and (d) the QF is unbuilt; 

(2) (a) A State regulatory authority may not modify material terms of a 
privatelynegotiated power purchase agreement between a utility and a QF; or (b) 
if the contract is so modified, the utility must be allowed to 

1 0 1 i  
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demonstrate that the contract's purchase price exceeds the utility's avoided 
costs as of the time of the modification; 

(3) Avoided costs must be redetermined when a QF materially changes its project 
or seeks certification of a new project design; and 

(4) West Penn has no current purchase obligation from Washington Power's QF 
facility. n14 

n14 See West Penn Petition at 1-2, 37-38. 

- - - - - - - - - - - - - - - -End Footnotes- . - - - - - - - - - - - - - - - 

It111 

West Penn argues, first, that PURPA's setting as the maximum rate for QF 
power "the incremental cost to the electric utility of alternative electric 
energy" n15 --i.e., avoided costs--means that the purchase price never can 
exceed the utility's current avoided costs at any time during the term of the 
purchase agreement. West Penn initially suggests that the Commission's 
regulations under PURPA, by permitting rates to be based on avoided costs to be 
calculated as of the time the utility incurs a legally enforceable obligation to 
purchase a QF's power and by explicitly recognizing that such rates are 
permissible even if they differ from the utility's avoided costs at the time of 
actual delivery of the QF's power and capacity, create an ambiguity concerning 
whether a QF can "lock in" long-term rates for the entire life of a contract 
even if such rates turn out later to exceed the utility's actual avoided costs. 
West Penn asserts that if such provisions of the Commission's PURPA regulations 
in fact permit purchase rates that exceed avoided costs on a long-term basis, 
those regulations "are, and always have been, in clear violation of the express 
terms of PURPA 

_ _ _ _ _ _ _ _ _ . _ _ . _ _  

n15 

16 U.S.C. s 824a-3(b) (1988). 

1012 
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West Penn then suggests, however, that the Commission never intended that its 
regulations be so interpreted. In support, West Penn asserts that while the 
regulations provide that avoided costs may be calculated "prior to the beginning 
of [a] specified term," 1117 the Commission never has suggested that the 
"specified term" of a purchase agreement between an electric utility and a QF 
might be several decades. West Penn infers that "presumably, the Commission 
realized that avoided costs could vary significantly aver time, and that 
long-term purchase rates premised on avoided costs should be subject to 
correction if circumstances changed materially." n18 

18 C.F.R. § 292.304(d) (2) (1994) 

West Penn Petition at 23. 

West Penn construes our recent orders in Southern California [*131 
Edison and Connecticut Power as providing additional support for its argument 
that the Commission should abrogate West Penn's 1987 Purchase Agreement with 
Washington Power because the rates allegedly exceed West Penn's current avoided 
costs. West Penn quotes, for example, our statement in Southern California 
Edison that "we believe it is inconsistent with our obligation under PURPA to 
ensure just and reasonable rates, and our goals to encourage development of 
competitive bulk power markets, to permit the use of PURPA to create new 
contracts that do not reflect market conditions for new bulk power supplies." 
n19 West Penn further notes the Commission's concerns, expressed in dicta in 
Southern California Edison, about the need for the capacity and the staleness of 
the data at issue in that case. West Penn adds that the Commission held in 
Connecticut Power that, contrary to suggestions in the preamble to our § 210 
regulations, states have no authority under PURPA to authorize rates that exceed 
avoided costs. "Both opinions," West Penn concludes, "strongly suggest that the 
avoided cost cap must be strictly enforced." n2O 

nl9 

Id. at 24 (quoting 70 FERC at 61,676). 
['141 

nZ 0 

West Penn Petition at 25 



71 F.E.R.C. P61.153; 1995 FERC LEXIS 856, 114 
Page 65 

LEXSEE 

West Penn's second argument is that the Pennsylvania Commission had no 
authority to modify the Purchase Agreement, because it was a privately 
negotiated agreement between an electric utility and a QF and thus protected by 
our PURPA regulations from any modifications by the Pennsylvania Commission. n21 
In support, West Penn quotes section 292.301(b) of this Commission's PURPA 
regulations: 

n2 1 

See id. at 26-29. 

Nothing in this subpart: 

(1) Limits the authority of any electric utility or any qualifying facility to 
agree to a rate for any purchase, or terms or conditions relating to any 
purchase, which differ from the rate or terms or conditions which would 
otherwise be required by this subpart; or 

(2) Affects the validity of any contract entered into between a qualifying 
facility and an electric utility for any purchase. [ n22 1 

- - - - - - - - - - - - - - - - . -Footnotes- - - - - - - - - - - - - - - - - - 

n22 18 C.F.R. 5 292.301(b) (1994). The "subpart" to which the above-quoted 
language refers is Subpart C of the Commission's PURPA regulations. Subpart C 
governs arrangements between electric utilities and QFs under section 210 of 
PURPA, including arrangements for utilities' purchases from QFs. 

West Penn construes section 292.301(b) of our PURPA regulations as not only 
authorizing utilities and QFs to make their own contractual arrangements 
independent of our PURPA regulations but also as precluding State regulatory 
authorities from ordering modifications to utilities' contracts with QFs. West 
Perm argues in particular that the Pennsylvania Commission violated section 
292.301(b) by changing certain milestone provisions, which West Penn claims it 
negotiated for its protection, while enforcing a purchase price based on 
allegedly stale data. 

Alternatively, West Penn argues, if PURPA permits a State regulatory 
authority to modify a privately-negotiated utility/QF contract, the purchase 
price must be based upon the utility's avoided costs as of the time of the 



71 F.E.R.C. P61,153; 1995 FERC LEXIS 856, *15 
Page 66 

LEXSEE 

modification. n23 In support, West Penn opines that until the date of the 
modification, the QF has no legally enforceable obligation to deliver power 

- - - - . - . - . - . - - - - -Footnotes- - - - - - - - - - . - - - - - . 
n2 3 

See West Penn Petition at 29-31. 

- - - - . - - . - - - - - - - - - E n d F o o t n o t e s - - - - - - - - - - - - - - - - -  

Finally, West Penn claims that, because Washington Power [*161 obtained 
dual certification of the Facility as a qualifying small power production 
facility after its initial certification as a qualifying cogeneration facility, 
the Purchase Agreement is void and West Penn has no obligation to purchase 
capacity from the Facility. n24 West Penn argues that Washington Power's 
proposed small power production facility is substantially different from the 
proposed cogeneration facility that the parties contemplated when they signed 
the Purchase Agreement in 1987 and that it neither has agreed, nor has been 
ordered by the Pennsylvania Commission, to purchase capacity from Washington 
Power's proposed, allegedly redesigned, small power production facility. West 
Penn urges that if and when it is required to purchase capacity from Washington 
Power's small power production facility, the rates must be calculated as of the 
date that Washington Power incurs a legally enforceable obligation to deliver 
the capacity. In West Penn's view, that date as of which the purchase rate must 
be calculated could only be some future date upon which the Pennsylvania 
Commission orders West Penn to purchase power from the small power production 
facility certified by this Commission. [*171 

- - - . - - . - - - - . - - - . -  footnote^. - - - - - - - - - - - - - - - - 

n24 

See id. at 32-37. See also supra note 9 (citing Commission's QF certification 
orders for Facility). 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - . - - 

Notice of the West Penn Petition was published in the Federal Register, n25 
with protests and motions to intervene originally due on or before April 3, 
1995. By notice of the Commission issued on March 3, 1995, the due date for 
protests and interventions was extended to April 5, 1995. 

_ _ _ _ _ _ . _ _ _ - _ _ . - _ _  .Footnotes- - - - - - - - - - . - - - - - - - 

n2 5 

60 Fed. Reg. 14,741 (1995). 
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D. Response of Washington Power 

Washington Power filed a motion to intervene on March 30, 1995, and followed, on 
April 3, 1995, with the Washington Power Protest, which contains its substantive 
arguments against the West Penn Petition. After summarizing what it regards as 
the salient aspects of the Purchase Agreement and the prior legal proceedings, 
Washington Power argues, first, that the West Penn Petition [* l8 l  must be 
dismissed on the grounds of res judicata. Washington Power asserts that this 
case satisfies all of the requirements for application of the res judicata 
doctrine as adopted by the Commission in Greensboro Lumber Co. v. Rayle Electric 
Membership Corp., 40 FERC P61,283 (1987) (Greensboro). Specifically, Washington 
Power urges, the West Penn Petition involves the same cause of action, the same 
parties and the same issues that were raised or that could have been raised in 

courts and the United States Supreme Court. Washington Power contends that West 
Penn, having had its arguments consistently rejected in all of the prior 
litigation, should not be permitted to resurrect its arguments before the 
Commission, thereby "being offered yet another bite at the apple." 1126 

the prior proceedings before the Pennsylvania Commission, the Pennsylvania 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - 

n2 6 

Washington Power Protest at 16. 

- - - - - - - - . - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - 

Washington Power's second argument is that, even if res judicata did not bar 
the West Perm Petition, West Penn's claim that changed [*191 circumstances 
entitle it to avoid its obligations under the Purchase Agreement still provide 
no basis for the Commission to grant the requested relief. Washington Power's 
argument on this point is two-fold. First, Washington Power asserts that the 
Commission has no jurisdiction to invalidate the Power Agreement and its rates 
because under our regulations issued pursuant to section 2lO(e) of PURPA, QFs 
are exempt from utility-type regulation, including such regulation under both 
state law and the FPA. Thus, Washington Power concludes, once the State 
regulatory authority has determined that the contract rates are consistent with 
the avoided cost cap, neither the State authority nor this Commission has 
authority to revisit those rates on the basis of allegedly changed 
circumstances. n27 

n2 7 

In support, Washington Power cites, among other cases, Freehold Cogeneration 
Association, L.P. v. Board of Regulatory Commissioners, 44  F.3d 1178 (3d Cir. 
1995) (Freehold). 

Washington Power further argues that the Commission [*201 already has 
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addressed and rejected the claim that changed circumstances justify revising 
agreed-upon avoided cost rates. Washington Power, quoting extensively from the 
preamble to the Commission's regulations implementing section 210 of PURPA, 
urges that in enacting those regulations, the Commission expressly recognized 
that basing rates in long-term contracts on avoided cost estimates made at the 
time of contracting will result in some contracts that will have overestimated 
avoided costs and some that will have underestimated. Moreover, Washington Power 
asserts, the discussion in the preamble also demonstrates that the Commission 
considered and expressly rejected the changed circumstances argument now made by 
West Penn and concluded instead that QFs, having obtained the certainty of 
long-term rates, should not be deprived of the benefits of that certainty as a 
result of changed circumstances. 

Washington Power next argues that to the extent that the West Penn Petition 
claims that sections 292.304(b) (5) and 292.304(d) (2) (ii) of the Commission's 
PURPA regulations violate section 210 of PURPA by permitting rates in excess of 
current avoided costs, such challenge to the regulations is [*211 untimely 
and jurisdictionally defective. Washington Power asserts that the regulations 
became final and nonappealable in 1980 and that West Penn cannot evade that bar 
by attempting to characterize its challenge as addressing the implementation of 
the regulations rather than the regulations themselves. 

Fourth, Washington Power disputes that either Connecticut Power or Southern 
California Edison provides any support for West Penn's claims. Washington Power 
distinguishes Connecticut Power as involving a challenge under PURPA, not 
resolved by the courts in prior litigation, to a state law that required rates 
acknowledged to be above avoided costs. Here, Washington Power argues, the 
challenged rates were found by the Pennsylvania Commission to be below avoided 
cost at the time of a legally enforceable obligation, and that determination, as 
well as the revised milestone dates, was addressed and upheld by the courts. 

Washington Power also argues that this case differs from Southern California 
Edison, because West Penn's claim, raised only after the Power Agreement was 
signed, that current avoided costs are lower because it no longer needs the 
Facility's capacity, has been [*221 fully litigated through the courts and is 
no longer pending. Washington Power adds that the Commission's dicta in Southern 
California Edison expressing concern with the staleness of the data used in that 
case to determine avoided costs does not support West Penn's position, because 
the data used to calculate the Purchase Agreement capacity rate were not stale 
as of the time the contract was signed. 

Finally, Washington Power argues that the Facility's dual QF certification as 
both a qualifying small power production and a qualifying cogeneration facility 
is irrelevant to the issue of the avoided cost rates under the Purchase 
Agreement. Washington Power explains that it obtained additional certification 
as a qualifying small power production facility because the Facility intends to 
use a waste fuel as its primary energy source. 

E. Response of Pennsylvania Commission 

Having filed a notice of intervention and reservation of the right to protest on 
March 29, 1995, the Pennsylvania Commission filed its protest and motion to 
dismiss on April 3, 1995. In its protest and motion to dismiss, the Pennsylvania 
Commission details the prior litigation over the Purchase Agreement and [ *231 
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asserts that the issues raised by the West Penn Petition have been fully 
adjudicated before the Pennsylvania Commission, whose resolution of those issues 
has been left undisturbed by both the supreme Court of Pennsylvania and the 
United States Supreme Court. The Pennsylvania Commission contends, therefore, 
that the doctrine of res judicata (claim preclusion) bars West Penn from 
relitigating the issues before this Commission. 

Characterizing the West Penn Petition as in essence asserting that an alleged 
change in capacity needs since the time that a legally enforceable obligation 
was incurred requires revisiting the Purchase Agreement, the Pennsylvania 
Commission observes that this argument has been raised by West Penn in prior 
proceedings and has been repeatedly rejected. The Pennsylvania Commission 
asserts that West Penn now seeks this Commission's assistance in the rescission 
of prior-adjudicated Pennsylvania Commission orders that have been upheld by 
all appellate courts. The Pennsylvania Commission further points out that West 
Penn at the same time also not only now has asked the Pennsylvania Commission to 
rescind its own orders, notwithstanding the refusal of the United States 
[*241 Supreme Court to overturn them, but continues to challenge before the 
Pennsylvania courts the state commission's refusal to permit West Penn to 
relitigate its previously-rejected claims. 

The Pennsylvania Commission also argues that under PURPA and our regulations, 
the issues raised by West Penn are appropriately determined not by this 
Commission but at the state level. The Pennsylvania Commission states that in 
the amici brief filed in September 1994 in response to West Penn's certiorari 
petition to the United States Supreme Court in a companion case to that 
involving the Facility, this Commission agreed that the Pennsylvania 
Commission's actions with respect to the Power Agreement were not inconsistent 
with PURPA and, in particular, that it was reasonable for the Pennsylvania 
Commission to calculate the capacity rate as of the date of contract execution. 
The Pennsylvania Commission asserts that those determinations, now being 
challenged by West Penn yet again in this proceeding, remain reasonable and 
within the authority that PURPA delegates to the States. The Pennsylvania 
Commission urges this Commission to reject West Penn's attempt to have the 
Commission micromanage [*251 the details of PURPA contract administration, 
requiring the Commission to delve into fact-based issues as to such matters as 
avoided costs and capacity needs for specific facilities, when our own 
regulations expressly delegate such matters to the States. 

F. Other Responses 

On March 29, 1995, Armco Advanced Materials Company, a Business Unit of Armco, 
Inc. (Armco), a retail customer of West Penn, filed a motion to intervene in 
support of the West Penn Petition. Armco argues that if West Penn is required to 
purchase capacity from the Facility--on which, according to Armco, no 
construction has begun n28 --rates to retail customers would increase 
substantially and result in substantial economic harm to Armco, which currently 
consumes approximately five percent of all energy sold by West Penn at retail in 
Pennsylvania. Armco agrees with West Penn that the Purchase Agreement rates were 
based on a now outdated capacity expansion forecast from 1986/1987 and that West 
Penn now does not need the Facility's capacity. Armco further argues that the 
Purchase Agreement will be a stranded cost that will deter any state or federal 
effort to open up to competition the West Penn system and thus [ *261  is not 
in the public interest. 
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. - - . - . - - - - - - - - - - - -Footnotes- - - . - . - - - - 

n2 8 

But see supra note 9 (describing parties' disagreement as to whether 
construction has begun). 

On March 31, 1995, the West Penn Power Industrial Intervenors (Industrials) 
filed a motion to intervene in support of the West Penn Petition. Industrials 
identifies itself as an ad hoc association of energy-intensive industrial 
customers of West Penn. 1129 Industrials agrees with West Penn's claims that 
the Purchase Agreementls capacity charge of 5.71 cents /kWh exceeds West Penn's 
current avoided costs and will cause West Penn's ratepayers to incur excess 
costs of $ 962 million over the life of the contract. Industrials further agrees 
with West Penn that such rate increases would damage the competitive positions 
of West Penn and its industrial customers. 

- - - - - - - - - - - - - - - - - -Footnotes- - - . - - - - - - - - - - - - - - 

Industrials states that its membership for purposes of this proceeding currently 
consists of Anchor Glass Container Corporation, Corning Incorporated, Ervin 
Industries, Latrobe Steel Company, Lukens Steel Company, MG Industries, National 
Roll Company, Owens-Illinois, Inc. and Washington Steel Corporation. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - . - - - - . 
[*271 

On April 3, 1995, Allegheny Ludlum Corporation (Allegheny Ludlum) filed a 
motion to intervene in support of the West Penn Petition. Allegheny Ludlum 
states that it is a manufacturer of stainless steel and other specialty steel 
products and is one of West Penn's two largest retail customers. Like Armco and 
Industrials, Allegheny Ludlum agrees with West Penn that the rates under the 
Purchase Agreement exceed current avoided costs and that West Penn currently has 
no need for additional capacity. Allegheny Ludlum contends that the Facility has 
neither been built nor financed and that it is unfair to West Penn's ratepayers 
to force them to bear the costs of an unneeded power plant so that Washington 
Power and its investors can reap what Allegheny Ludlum characterizes as windfall 
profits. Allegheny Ludlum further suggests that forcing the West Penn ratepayers 
to incur the costs of the Facility will "severely diminish the ability of 
industrial companies to compete in the marketplace, and . . . effectively 
threaten the jobs of thousands of residents in southwestern Pennsylvania." n30 

. - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

n3 0 

Allegheny Ludlum Intervention at 7. 
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On April 3, 1995, the Cogeneration Association of California (Cogeneration 
Association) filed a motion to intervene and protest in opposition to the West 
Penn Petition. Cogeneration Association states that it is an ad hoc association 
representing the interests of its member companies in several cogeneration 
companies. n31 It explains that such cogeneration companies are primarily 
engaged in electrical generation and the sale of steam for enhanced oil recovery 
operations in California and that they sell electricity pursuant to long-term 
contracts. Cogeneration Association argues that granting the relief sought by 
West Penn would undermine both the sanctity of contracts, relied upon by QFs to 
obtain financing, and years of Commission precedent, upon which QFs also have 
relied, concerning the validity and enforceability of QF contracts that have 
been approved by State regulatory authorities. Cogeneration Association argues 
that neither PURPA nor the Commission's regulations permit the undoing of valid 
and binding contracts because of changing market conditions. 

- - - - - - - - - - - - - - - - - -l?OOtn*tes- - - - - - - - - . - - - - - 

n3 1 

Cogeneration Association states that the constituent cogeneration companies 
include Sycamore, Kern River, Midway-Sunset, Mid-Set, Coalinga, Sargent Canyon 
and Salinas River Cogeneration Companies. 

- - - . - - - - - . - - - - - . -End Footnotes- - - - . - - - - - - - - - - - - 
[*29l 

Also on April 3 ,  1995, National Independent Energy Producers (NIEP) filed a 
motion to intervene, protest and answer in opposition to the West Penn Petition. 
NIEP states that it is an association of a variety of publicly-traded and 
privately-held corporations that develop and operate cogeneration and other 
wholesale generation facilities that use a broad spectrum of fossil-fueled and 
renewable technologies, as well as power marketers. NIEP argues that the West 
Penn Petition presents the Commission with one primary question that is similar 
to the main issue in NYSEG: can and should the Commission terminate or modify 
the Purchase Agreement, after it has been voluntarily executed by West Penn and 
approved by the Pennsylvania Commission, simply because the contract differs 
from West Penn's current estimates of avoided costs and its current forecasts of 
demand on its system? NIEP urges the Commission to reject West Penn's proposal, 
because accepting it would be inconsistent with PURPA and the Commission's 
regulations, would destroy the certainty of income stream upon which QF 
financing is based and would chill development of new generation projects and 
thereby destroy competition in [*3al the wholesale generation market. 

NIEP argues, first, that the Purchase Agreement is consistent with PURPA and 
the Commission's implementing regulations and that PURPA prevents modifications 
of the Purchase Agreement after it has received approval by the Pennsylvania 
Commission. In enacting PURPA, NIEP asserts, Congress recognized the difficulty 
that QFs would have obtaining financing and gave the Commission the authority 
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and responsibility to implement regulations that would further the development 
of QFs. The Commission, in turn, recognized that it would be virtually 
impossible to finance QFs without assurances of a steady stream of revenue to 
cover their fixed costs and accordingly provided in its regulations that QFs 
could choose to sell power to an electric utility at a pre-determined fixed rate 
that represents an estimation of the utility's avoided cost. Moreover, the 
Commission expressly acknowledged that the rates under the permissible 
fixed-rate QF contracts may exceed current market prices. NIEP argues that West 
Penn's interpretation of PURPA and the Commission's regulations essentially 
would eliminate the fixed-rate option now provided to QFs in the regulations. 

NIEP's [*311 argument that PURPA precludes attempts to modify power purchase 
contracts after the State regulatory authority has approved them is essentially 
the same as Washington Power's argument on this point. n32 NIEP also cites in 
support a recent temporary restraining order issued by the United States 
District Court for the Western District of New York in Kamine/Besicorp v. 
Rochester Gas & Electric, No. 6:95-cv-06045 (March 20, 1995) (Kamine), in 

purchase contract with a QF where the utility claimed that the rates exceeded 
the utility's avoided cost. NIEP states that the Kamine court followed Freehold 
in determining that a utility was precluded from seeking to modify the rates in 
its power purchase agreement. NIEP additionally argues that West Penn's request 
to have the Commission evaluate the rates under the Purchase Agreement (as well 
as West Penn's present need for the Facility's output) is precisely the kind of 
regulatory review that is precluded by QFs' exemption from regulation under the 
FPA that section 210(e) of PURPA provides. NIEP concludes that the only 
jurisdiction that the Commission has [*321 over QF contracts is to ensure 
that states abide by the Commission's regulations implementing PURPA. 

which the court prevented the utility from suspending payment under a power 

n3 2 

See supra text accompanying note 27. 

- - - - - - - - - - - - - - - -End Footnotes- - - - . - - - - - - - - - - 

NIEP's second argument is that granting West Penn's requested relief would be 
bad public policy and would harm competition in the generation market. NIEP 
contends that adopting West Penn's position not only would vitiate QFs' ability 
to obtain financing through the use of fixed-rate contracts and thus inhibit the 
construction of new generating facilities but also would undermine the pervasive 
use of long-term contracts throughout the industry. The result, NIEP argues, 
would be to reduce competition in the generation markets and increase the cost 
of generation to consumers. 

Fulton Cogeneration Associates (hllton) filed a motion to intervene on April 
3, 1995. hllton states that it is a New York limited partnership formed for the 
purpose of constructing a cogeneration facility in Fulton, New York. Fulton 
explains that it is a QF and that any determination in this proceeding [*331 
with respect to the validity of QF contracts could affect it. Fulton takes no 
position on the West Penn Petition and raises no issues. 
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ANIi Pipeline Company (ANR) filed a motion to intervene on April 3, 1995. It 
states that it is a natural gas transmission company that, pursuant to long-term 
firm contracts, transports natural gas to a substantial number of cogeneration 
QFs in New York and New Jersey. ANR asserts that a determination in this 
proceeding concerning purchase obligations under QFs' contracts with utilities 
could affect its long-term firm natural gas transportation contracts. ANR takes 
no position on the West Penn Petition and raises no issues. 

On April 4, 1995, the Pennsylvania Office of Consumer Advocate (Consumer 
Advocate) filed a motion to intervene in support of the West Penn Petition. 
Consumer Advocate explains that it is a state agency empowered by statute to 
represent the interests of consumers of utility services in the Commonwealth of 
Pennsylvania before the Pennsylvania Commission, similar federal regulatory 
agencies and state and federal courts. Consumer Advocate suggests that the West 
Penn Petition raises an unresolved issue regarding the implementation of PURPA's 
[*341 requirements, particularly in view of the Energy Policy Act of 1992 and 
other developments that have increased competition in the electric utility 
industry. Specifically, Consumer Advocate argues, the West Penn Petition 

that exceeds current avoided cost when the purchase rates are based on stale 
data, the utility no longer needs the capacity and the QF remains unbuilt. 
Consumer Advocate contends that from the perspective of Pennsylvania's 
consumers, requiring West Penn to purchase the Facility's capacity and energy at 
rates in excess of avoided cost, now and in the foreseeable future, cannot 
result in rates that are just and reasonable. 

presents the issue whether PURPA requires a utility to pay a rate for QF power 

Consumer Advocate argues that while PURPA intended to encourage the 
development of QFs, it made clear that a utility's ratepayers should not 
subsidize the utility's mandated purchase of QF power. In this case, Consumer 
Advocate avers, requiring West Penn to proceed with the Purchase Agreement would 
violate that balance. Consumer Advocate argues that because the Facility is not 
built, West Penn's requested relief is not precluded by Southern California 
Edison or Freehold [*351 . Consumer Advocate asserts that those decisions 
left unresolved the issue presented in this case, which it characterizes as 
whether PURPA requires West Penn to go forward with a contract that is now known 
to be for unneeded capacity at rates in excess of current avoided costs. 
Consumer Advocate acknowledges that it can be argued that West Penn must be 
required to honor the Purchase Agreement because the delays in the Washington 
Power project result from West Penn's own actions but nonetheless contends that 
that would be unfair to West Penn's ratepayers, who will be asked to pay the 
costs of the contract. Finally, Consumer Advocate argues that the project, if 
completed, potentially would be stranded investment and thus would hinder, not 
foster, the development of competitive generation markets. 

on April 5, 1995, PECO Energy Company (PECO) filed a motion to intervene. 
PECO states that it is an operating utility that provides electric service in 
southeastern Pennsylvania and northern Maryland. It represents that as an 
electric utility subject to both PURPA and the Pennsylvania Commission's 
implementing regulations, which are at issue here, it may be directly affected 
by the outcome of [*361 this proceeding. PECO takes no position on the West 
Penn Petition and raises no issues. 

The Mid-Atlantic Independent Power Producers (Mid-Atlantic Independents) also 
filed a motion to intervene on April 5, 1995. Mid-Atlantic Independents states 
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that it is a trade association that represents companies and individuals who 
have interests in the competitive power market in Maryland, Pennsylvania, New 
Jersey, Delaware, Virginia and the District of Columbia, including members 
involved in the development of QFs. Because its members are consumers of West 
Perms utility services, are competitors of West Penn in the wholesale energy 
market and are parties to and beneficiaries of the types of QF contracts under 
PURPA that the West Penn Petition challenges, Mid-Atlantic Independents states 
that its interest and its members' interests are likely to be directly affected 
by the outcome of this proceeding. Mid-Atlantic Independents takes no position 
on the West Penn Petition and raises no issues. 

Finally, in addition to the intervening West Penn industrial retail customers 
already identified, a substantial number of West Penn retail customers, 
primarily individual ratepayers, have written to the [*371 Commission 
expressing their opposition to Washington Power's project. Most of the letters 
reached the Commission after the April 5 deadline for filing protests and 
motions to intervene. We note, however, that none of the letters constitutes a 
formal motion to intervene or (as they all support West Penn's position) a 
protest. The letters are for the most part substantively identical. One 
letter, filed April 18, 1995, attaches a sheet that sets forth, in abbreviated 
and highly partisan terms, the "facts" regarding the excess cost of and lack of 
need for the Facility (as well as the Milesburg and Shannopin QFs). That same 
version of the facts is reflected both in West Penn's pleadings in this case and 
in most of the letters from West Penn's retail customers. Thus most of the 
letters object to requiring West Penn to purchase the Facility's power on the 
grounds that it is unneeded and overly expensive and that forcing West Penn to 
buy the power is likely to lead to substantial rate increases for West Penn 
customers and the risk of job losses in the region because of increased 
industrial and commercial electric rates. 

G. west Penn Answer 

On April 17, 1995, West Penn filed an answer [*381 (West Penn Answer) to the 
motions to dismiss of Washington Power and the Pennsylvania Commission. 1133 The 
West Penn Answer also supplements the West Penn Petition by arguing that NYSEG, 
which was issued after the filing of West Penn's original petition, does not bar 
the relief requested by West Penn. 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - . - - - . - - 

n33 

West Penn correctly notes that while our regulations do not permit answers to 
protests, they do permit answers to motions to dismiss. See 18 C.F.R. § §  

385.213(a) ( 2 ) - ( 3 )  (1994). 

- - - - - - . - - - - - - - - - -End Footnotes- - - - - . - - - - - - - - - - - 

In its answer to the motions to dismiss, West Penn argues that, for five 
specified reasons, its petition is not barred by the doctrine of res judicata 
First, West Penn asserts that the doctrine is not applicable in utility rate 
proceedings, because such proceedings are inherently subject to changes in 
circumstances. West Penn claims that the proceedings in this case "ultimately 
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are indistinguishable from a rate proceeding." n34 Second, West Penn claims that 
the Commission has not applied res judicata where the prior adjudication 
[*391 is based on stale data. For this proposition, West Penn relies on an 
administrative law judge's opinion addressing decommissioning expenses for a 
nuclear plant, which West Penn claims are similar to QF rates. 1135 Third, West 
Penn claims that under the Commission's interpretation of the doctrine of 
primary jurisdiction, res judicata does not bar West Penn's request for relief 
from a state court judgment that erroneously interpreted the Commissionis 
regulations. Fourth, West Penn alleges that it has not had a full and fair 
opportunity to litigate before the Pennsylvania Commission and courts the same 
cause of action raised by its petition to this Commission. West Penn asserts 
that its first requested declaration--that a utility cannot be required to 
purchase power from a QF when the rates exceed the utility's current avoided 
costs and are based upon eight-year-old data--obviously was never resolved by 
the Pennsylvania courts because it depends on facts currently available. West 
Penn adds that whether a QF's recertification and alleged substantial redesign 
triggers a new avoided cost determination also was not decided by the 
Pennsylvania courts. Finally, as to res judicata, West Penn 1'401 argues that 
the doctrine, even if otherwise applicable to this case, cannot bar the 
Commission from issuing adjudicative rules--i.e., an interpretation of its 

Washington Power's argument that the Commission lacks jurisdiction to modify the 
Purchase Agreement. West Penn asserts that neither Freehold nor the Commission's 
regulations preclude it from interpreting its regulations and finding that the 
Pennsylvania Commission's modifications of the Purchase Agreement violated 
federal law. West Penn asserts that it is not asking this Commission to 
"'second-guess state regulatory authorities' actual determinations of avoided 
costs."' n36 Rather, West Penn insists, its challenge to the Pennsylvania 
Commission's actions is consistent with the Commission's statement in Southern 
California Edison that its role is limited to ensuring that the process used by 
the state commission to calculate the per unit charge accords with PURPA and 
this Commission's regulations. 

PURPA regulations--in its legislative capacity. West Penn also responds to 

- - - - - - - - - - - - - - - - - -Footnotes- - - - .  - - - - - - - - - - - - .  

1134 

West Penn Answer at 9. 

n35 

West Penn cites the administrative law judge's initial decision in Boston Edison 

[*411 
Co., 59 FERC P63.028 at 65,239 (1992). 

n36 

West Penn Answer at 25 (quoting Southern California Edison, 70 FERC at 61,677). 
We made clear in that case, of course, that we will not engage in such second 
guessing. 
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Third, West Perm argues that the preamble to our PURPA regulations did not in 
fact consider and reject the claim of changed circumstances now asserted by West 
Penn. West Penn urges that even if Washington Power has correctly interpreted 
the preamble discussion, this Commission is not bound by the preamble. West Penn 
adds that, because avoided costs allegedly have declined since the regulations 
were enacted, the Commission should reject the preamble discussion to the extent 
that it suggests that changed circumstances will not require reconsideration of 
QF rates. 

West Penn also offers further arguments as to why our decisions in 
Connecticut Power and Southern California Edison allegedly support its requested 
relief and as to why Washington Power's dual certification requires 
recalculation of the Purchase Agreement rates. Finally, West Penn attempts to 
explain why our recent decision in NYSEG does not preclude [*421 granting 
West Penn its requested relief. n37 

West Penn's arguments on these points, to the extent that they are of any 
substance and relevance, are addressed in our discussion below on the merits of 
the West Penn Petition, and we will not repeat the arguments here. 

11. Discussion 

A. Procedural Matters 

Under Rule 214 of the Commission's Rules of Practice and Procedure, n38 the 
notice of intervention of the Pennsylvania Commission and the timely, unoppos'ed 
motions to intervene of Washington Power, Armco, Industrials, Allegheny Ludlum, 
Cogeneration Association, NIEP, Fulton, ANR, Consumer Advocate, PECO and 
Mid-Atlantic Independents serve to make them parties to this proceeding. 

18 C.F.R. § 385.214 (1994). 

The gravamen of the West Penn Petition is an allegation that the Pennsylvania 
[*431 Commission, in violation of PURPA and this Commission's implementing 
regulations, modified the Purchase Agreement by calculating the rates based on 
avoided costs estimated as of the date of the contract's execution and by 
extending certain milestone dates to take account of litigation delays. 
Additionally, West Penn asks us, in essence, to declare that PURPA and our 
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regulations require that established rates in long-term QF contracts be 
recalculated if changed circumstances result in avoided cost projections that 
differ from earlier avoided cost projections upon which the rates originally 
were based. 

- 

We will deny West Penn's petition. West Penn's complaints about the specific 
actions taken by the Pennsylvania Commission regarding the Purchase Agreement 
already have been fully litigated in another forum. We will not entertain an 
attempt to relitigate before this Commission matters that have been settled by 
the Pennsylvania courts, whose determinations the United States Supreme Court 
also declined to disturb. The Pennsylvania Commission's modifications to the 
Purchase Agreement involve fact-based determinations and PURPA enforcement 
issues that we consistently have regarded as the province [*441 of the 
States. n39 Moreover, West Penn's attack on our PURPA regulations permitting 
rates for QF contracts to be calculated as of the time a legal obligation for 
the sale of power is incurred raises essentially the same issue that we 
addressed and rejected in NYSEG. 1140 

- - - - - - - - - - - - - - - - -Footnotes- - - - - - - . - - . - - - - - - - 

n3 9 

See, e.g., NYSEG, slip op. at 2 2 .  

n4 0 

West Penn's final argument, regarding the supposed effect of recertification of 
a QF, is, as we discuss below, essentially a variation on its argument that 
changed circumstances require recalculation of avoided costs and is, we find, 
without merit. 

. - - - - - - - - - - - - - - - -End Footnotes- - - - - - . - - - - - - - - - . 

West Penn argues that it really is challenging the "process" by which the 
Pennsylvania Commission determines avoided costs in general and is not asking us 
to "second-guess" the Pennsylvania Commission's actual determination of avoided 
cost for the Facility. n41 By this assertion, West Penn seeks to evade our 
warnings in Southern California Edison and NYSEG that we would not engage in 
such second-guessing. n42 West Penn's t+451 effort is unsuccessful. Our 
regulations expressly permit rates in long-term QF contracts to be based on 
avoided costs as of the time a legally enforceable obligation is incurred. It is 
up to the States, not this Commission, to determine the specific parameters of 
individual QF power purchase agreements, n43 including the date at which a 
legally enforceable obligation is incurred under State law. Similarly, whether 
the particular facts applicable to an individual QF necessitate modifications of 
other terms and conditions of the QF's contract with the purchasing utility is a 
matter for the States to determine. This Commission does not intend to 
adjudicate the specific provisions of individual QF contracts. n44 

- - - - . - - - - - - - - - - - - -Footnotes- - - . - - - - - - - - - - - - - . 

n4 1 
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West Penn Answer at 25-26. 

n4 2 

See Southern California Edison, 70 FERC at 61,677; NYSEG, slip op. at 22. 

n4 3 

See NYSEG, slip op. at 22 

Moreover, as we pointed out in our amici brief in the companion certiorari 
proceedings to those involving Washington Power, we do not find Pennsylvania's 
determinations on these issues, the resolution of which are State 
responsibilities, inconsistent with or in violation of PURPA or our regulations. 
See Pennsylvania Commission Protest Appendix A at 17-20. None of West Penn's 
arguments in this proceeding persuades us to reverse our earlier view. 

- - - - - - - - - - - - - - - . -End Footnotes- - - - - - - - - - - - - - - - - 
[*461 

One other of West Pepn's arguments that merits comment is its claim that its 
petition is not precluded by our determination, as explained in Connecticut 
Power and Southern California Edison and confirmed in NYSEG, that we will not 
accept challenges to State-approved avoided-cost rates unless the rates were 
challenged prior to the execution of the contract and the challenge is pending. 
We agree that in this case, West Penn had no reason to challenge the Purchase 
Agreement prior to the date of execution. n45 We do not agree, however, that 
West Penn's challenge to the Purchase Agreement as modified by the Pennsylvania 
Commission is ongoing or pending in the sense that we contemplated in our prior 
decisions. The only reason that West Penn now can contend that the matter is 
pending is that it refused to accept the judgments of the Pennsylvania courts 
and the Pennsylvania Commission, as left standing by the United States Supreme 
Court. Instead of accepting the court decisions, West Penn has sought to reopen 
the issues before this Commission as well as before the Pennsylvania Commission. 
While West Penn has attempted to fit its petition into certain isolated language 
in our recent [*471 orders, it ignores the intent of those decisions. 

- - - - - - - - - - - . - - - . -Footnotes- - - - - - - - - - - - - - - - - - 

n4 5 

As all parties agree, the rates as originally set were negotiated by West Penn 
and Washington Power and were not modified by the Pennsylvania Commission in its 
initial acceptance of the contract. 

In addition to challenging specific Pennsylvania Commission actions affecting 
the Purchase Agreement, a claim that we have rejected, West Penn also asks this 
Commission to declare that PURPA and our regulations do not require, and indeed 
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preclude, a utility's purchase of power from a QF when the rates exceed the 
utility's current avoided costs, the rates are based upon stale avoided-cost 
data, the utility no longer needs the capacity and the QF is not yet built. In 
essence, West Penn is arguing that changed circumstances mandate recalculation 
of rates based on avoided costs as of the time of the new circumstances. Thus 
West Penn directly challenges our long-standing rule, as set forth in section 
292.304 of our PURPA regulations, that rates for a long-term QF contract 
[*481 based on avoided costs calculated as of the time the legal obligation to 
sell power was incurred continue to comply with statutory and regulatory 
requirements--including the requirement that QF rates be just and 
reasonable--even if the rates differ from avoided costs at the time the power is 
delivered. 

West Penn raises essentially the same issue as was before the Commission in 
NYSEG. As we confirmed in that case, the provisions of section 292.304 allowing 
long-term fixed rate contracts for QFs--"lock-ins," in West Penn's 
parlance--mean what they say. As we further explained in NYSEG, in promulgating 
the regulations, we expressly considered and rejected the argument now made by 
West Penn that changed circumstances would require resetting of established 
rates to match the latest avoided cost determinations. In NYSEG we examined in 
detail the legal and policy reasons why we would not amend or reinterpret our 
regulations in response to allegations that current avoided costs have fallen. 
n46 We will not repeat that discussion here except to confirm our continued 
adherence to the principle6 enunciated in NYSEG. While we do not believe that 
our discussion in NYSEG requires [*491 amplification, we will address 
certain 
of West Penn's additional arguments in which it attempts to distinguish its 
petition from issues that we resolved in NYSEG. n47 

See NYSEG, slip op. at 20-26 

We already have considered and rejected West Penn's arguments that NYSEG and our 
earlier decisions do not preclude its petition because (a) its challenge to the 
Purchase Agreement is ongoing, and (b) it is challenging only the "process" of 
the Pennsylvania Commission. See supra text accompanying notes 41-45. 

First, West Penn claims that a critical factual distinction is that the 
Facility in this case is neither financed nor built. West Penn argues, 
therefore, that granting it relief from the Purchase Agreement will not 
undermine QF financing in general, because "the critical issue from a lender's 
point of view is stability after the financing is actually provided." n48 West 
Penn's argument on this point strikes us as somewhat disingenuous. Under West 
Penn's theory, the purchasing [*SO1 utility would be free to challenge the 
rates at any time before financing arrangements are completed, so that QF 
developers could be forced to pursue a "moving target" in attempting to arrange 
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financing. Allowing utility challenges to rates at any point between the time 
that a legally enforceable obligation is incurred and the completion of 
financing could involve repeated delays. In any event, our regulations 
specifically authorize QF rates to be established as of the time a legally 
enforceable obligation is incurred. 

n4 8 

West Penn Answer at 39. 

L 

- - - - - - - - - - - - - - - -End Footnotes- - - - . - - - - - - - - - . - 

Second, West Penn asserts that it is entitled to relief under Connecticut 
Power, quoting in support our description of that case in NYSEG. We stated in 
the latter case that in Connecticut Power, "we found that the rates for 
purchases from the QF in that case, as a legal matter, may have exceeded avoided 
costs at the time the rates were imposed, a situation we determined would be in 
violation of Section 2lO(b) of PURPA." n49 West Penn argues that it is entitled 
[*511 to relief on the same grounds, because the modified rates under the 
Purchase Agreement were imposed not in 1987 when the contract was signed but 
either in 1989 (when the Pennsylvania Commission established the date at which a 
legally enforceable obligation arose as the date of execution rather than during 
the negotiation period) or more likely 1992 (when the Pennsylvania Commission 

execution). West Perm alleges that the rates exceeded then-current avoided costs 
estimates in both 1989 and 1992. 

modified the rates to reflect avoided costs estimates as of the date of 

- - - - . - - - - - - . - - - . - -Footnotes- - - - - - - - - - - - - - - - - 

n4 9 

NYSEG, slip op. at 23 (emphasis omitted). 

West Perm has misunderstood our decision in Connecticut Power. That case 
involved a challenge to a state statute that required QF rates to be set at 
rates that exceeded avoided costs regardless of when a legally enforceable 
obligation was incurred. In this case, the rates were set not by statute but 
were based on a determination, specific to the Purchase Agreement, as to the 
date at which the [*521 legally enforceable obligation was incurred. The 
fact that the determination as to the specific proper date in this case was made 
after the date itself is immaterial. For purposes of our regulations, the 
critical date is the date on which a legally enforceable obligation is incurred, 
and choosing that date for a specific QF is the responsibility of the States, 
not of this Commission. 

West Penn's final argument, relating to the dual certification of the Facility 
as both a cogeneration and small power production QF, borders on the frivolous. 
The scope of a QF certification proceeding is quite narrow - -  it is limited to a 
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determination whether, on the facts presented in the certification application, 
the facility at issue will comply with the Commission's ownership and technical 
requirements for QFs. A QF certification proceeding does not address any issues 
that are unrelated to the limited definitional criteria for QF status. n50 Thus, 
the Commission's certifications of the Facility did not purport to address the 
rates and terms upon which West Penn would satisfy its obligation to purchase 
the Facility's capacity and energy or the time at which that obligation was 
incurred. 

_ _ _ _ _ _ _ - _ - - - - - - - -  -Footnotes- - - - - - - - 

n5 0 

Midland Cogeneration Venture Limited Partnership, 56 FERC P61.361 at 62,393 
(1991). aff'd mem. sub nom. Michigan Municipal Cooperative Group v. FERC, 990 
F.2d 1377 (D.C. Cir. 1993) (per curiam), cert. denied, 114 S. Ct. 546 (1993) 
(Midland). Accord, e.g., Citizens for Clean Air and Reclaiming our Environment 
v. Newbay Corp., 5 6  FERC P61,428 at 62,523-33 (1991) (Newbay). 

A QF certification or recertification is an entirely separate matter from 
when, for purposes of calculating avoided costs in accordance with sections 
292.304(b) (5) and 292.304(d) (2) (ii) of our regulations, a "legally enforceable 
obligation" is incurred. The fact that dual certification is obtained for a 
single facility means only that the facility satisfies the requirements for both 
a qualifying cogeneration and a qualifying small power production facility. 
Moreover, recertification reflects the fact that, because QF certifications are 
issued based on the facts presented in the application at issue, recertification 
may be appropriate if any of the facts change. n51 In no sense does a QF 
certification or recertification ratify or impose modifications on any power 
sales contract to which the QF is party. 

See, e.g., Newbay, 56 FERC at 62,532-33; Midland, 56 FERC at 62,393. 

- - . . - - - - - - - - - - - . -End Footnotes- - - - - - - - - - - - - - - - . 

West Penn's invocation of the legislative history of the Solar, Wind, Waste, 
and Geothermal Power Production Incentives t*541 Act of 1990 is equally 
unavailing. n52 West Penn correctly points out that that legislation, which by 
increasing the permissible size limits under certain circumstances for small 
power production facilities under PURPA enabled Washington Power to obtain 
additional certification as a qualifying small power production facility, 
expressly did not intend to have the effect of requiring the purchase of 
additional capacity or energy under existing contracts. No such effect, however, 
resulted in this case. The obligations of West Penn to purchase capacity and 
energy from the Facility were established by the Purchase Agreement, which 
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continued to govern those obligations after Washington Power's additional 
certification. Moreover, we note that West Penn incorrectly alleges that after 
the passage of that legislation, Washington Power converted from a cogeneration 
facility to a small power production facility. n53 That simply is not true. As 
our certification orders indicate, the Facility's certification as a qualifying 
small power production facility was in addition to, not in replacement of, its 
certification as a qualifying cogeneration facility. 1154 

- - - - - - - - . - -Footnotes- - - - - - - - - - - . - . - - - - 

n52 

See id. at 35-36. 
1'551 

n53 

Id. at 35. 

n54 

See Cogeneration Recertification, 70 FERC at 64,386 n.1; Small Power Production 
Certification, 69 FERC 64,296 n.1. We note that West Penn did not intervene in 
or protest any of Washington Power's QF certification proceedings. See 
Cogeneration Recertification, 70 FERC at 64,386; small Power Production 
Certification, 69 FERC at 64,296; Cogeneration Certification. 42 FERC at 63,443. 

We note that West Penn claims that Washington Power's proposed small power 
production facility is "substantially different" from the proposed cogeneration 
facility that formed the basis of the Purchase Agreement. West Penn Petition at 
33. West Penn similarly alleges that Washington Power made a "substantial 
redesign of its proposed QF." West Penn Answer at 19. West Penn fails to specify 
any differences, however, and our QF certification orders reflect no such 
differences. 

- - - - - - - - - - - - - - - -End )7ootnotes- - - . - - - - . - - - - - - - . 

As noted above, the Pennsylvania Commission, and the courts, have. determined 
that a valid, legally binding contract exists. Our decision not to disturb the 
contract has not turned on [*561 the factual issue of whether the contract 
rate required by the Pennsylvania Commission will in fact exceed West Penn's 
avoided cost over the term of the contract. However, if West Penn believes that 
this is the case, it should make every attempt to buy out (or buy down) the 
contract. We would encourage the parties to the contract to consider settling 
their differences particularly if the facility has not been constructed. 
Moreover, if this is the case, we believe that both the Commission and the 
Pennsylvania Commission should encourage such an effort. 

We do not believe that there is any significant difference between this 
situation and that faced by utilities when they find that previously negotiated 
fuel contracts are no longer competitive due to changes in fuel markets. In the 
latter situation, we have encouraged utilities to buy out (or buy down) 



71 F.E.R.C. P61,153; 1995 FERC LEXIS 856, *56 
Page 83 

LEXSEE 

higher-priced fuel contracts in order to substitute lower-priced fuel currently 
available and we have allowed the recovery of prudently-incurred 
buy-out/buy-down costs. See Kentucky Utilities Company, 45 FERC P61,409 (1988). 

The Commission is aware today, as it was in 1980 when it adopted its PURPA 
regulations, that some QF contracts [*571 may result in rates above avoided 
cost over the term of the agreement, just as some may result in rates below 
avoided cost. However, as we explained in Connecticut Power, NYSEG and in this 
order, we do not believe the remedy is to invalidate such contracts, except in 
narrow circumstances. n55 Rather, we believe the appropriate action is to buy 
out or buy down such contracts. To facilitate such action, we clarify that if 
utilities are prudent in buying out or buying down existing power purchase 
agreements, whether or not with QFs, this Commission will permit the recovery in 
wholesale rates of a pro rata share of the buy-out or buy-down costs. 

- - - . - - - - - - - - - - . - - -Footnotes- . - - - - - - - - - - - - . - - 
nss 

See Connecticut Power, 70 FERC at 61,029-30; NYSEG, slip op. at 23-24. 

- - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - 

The Commission orders: 

The relief requested in the West Perm Petition is hereby denied as discussed 
in the body of this order. 

By the Commission. 
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West Penn Power Company 

Docket NO. EL95-30-000 

FEDERAL ENERGY REGULATORY COMMISSION - COMMISSION 

71 F.E.R.C. P61,153; 1995 FERC LEXIS 856 

ORDER DENYING PETITION FOR DECLARATORY ORDER 

May 8 ,  1995 

PANEL : 
[*11 Before Commissioners: Elizabeth Anne Moler, Chair; Vicky A. Bailey, James 
J. Hoecker, William L. Massey, and Donald F. Santa, Jr. 

OPINION : 

Issuance of a Declaratory Order (West Perm Petition). West Penn seeks a 
declaration by the Commission that certain actions by the Pennsylvania Public 
Utility Commission (Pennsylvania Commission) and Washington Power Company, L.P. 
(Washington Power) violate section 210 of the Public Utility Regulatory Policies 
Act of 1978 (PURPA) nl and this Commission's implementing regulations. 
Specifically, West Penn argues that under federal law: (a) an electric utility 
cannot be required to purchase capacity from a qualifying facility (QF) n2 at 
rates that exceed the utility's current avoided costs; (b) a State regulatory 
authority may not modify a power purchase agreement privately negotiated between 
an electric utility and a QF or, alternatively, avoided costs must be 
recalculated as of the time of such modification; and (c) avoided costs must be 
recalculated if a QF seeks certification of a new project design. Finally, West 
Penn requests a determination that it has no current obligation to [ *21  
purchase capacity and energy from Washington Power's QF. 

On March 10, 1995, West Penn Power Company (West Penn) filed a Petition for 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - 

n~ 

16 U.S.C.A. 5 824a-3 (West 1985 & Supp. 1995). 

n2 

A QF is a cogeneration or small power production facility that meets certain 
specified criteria, primarily relating to technical aspects and ownership, under 
PURPA and our implementing regulations. See 16 U.S.C.A. §§ 796(17)-(18) (West 
1985 & Supp. 1995); 18 C.F.R. Part 292 (1994). If all of the relevant statutory 
and regulatory criteria are satisfied, a QF may be both a qualifying 
cogeneration facility and a qualifying small power production facility. See id. 
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PANEL : 
[ * l l  

AMERICAN COGEN TECHNOLOGY, INC. a California corporation, 
Complainant, Vs. PACIFIC GAS AND ELECTRIC COMPANY, a 

California corporation, Defendant 

Decision NO. 89-11-062, Case No. 89-05-018 (Filed May 8, 
1989) 

California Public Utilities Commission 

1989 Cal. PUC LEXIS 813 

November 22, 1989 

G. Mitchell Wilk, President; Frederick R. Duda, Stanley W. Hulett, John B. 
Ohanian, Patricia M. Eckert, Commissioners 

OPINION 

I. Introduction 

The parties to this case request an order approving a settlement and finding 
the terms of the settlement to be reasonable. The parties further ask for a 
finding that Pacific Gas and Electric Company (PG&EI is prudent in entering into 
the settlement. If we approve the settlement as requested, the parties ask for 
dismissal of this case with prejudice. 

The case originated when American Cogen Technology, Inc. (ACT) filed its 
complaint against PG&E on May 8, 1989. The complaint alleged that PG&E had 
acted in bad faith in refusing to acknowledge a force majeure and to extend 
certain contractual deadlinep, as required under ACT'S two power purchase 
agreements (PPA) with PG&E. (Force majeure is a legal term referring to 
uncontrollable and unforeseeable events. Claims of force majeure often arise, 
as in this case, in contractual disputes. In this context, the force majeure 
prevents a party from rendering the performance required by a contract.) 

The complaint detailed the harm that ACT would suffer because of PGhE's 
[*21 acts, and requested an order declaring that a force majeure had occurred, 
that ACT had fulfilled its contractual obligations in response to the force 
majeure, and that ACT was entitled to an extension of certain contractual 
deadlines corresponding to the duration of the force majeure. 

Before PG&E's answer was due, the parties jointly requested a stay of the 
proceeding to allow them to work out the final details of a settlement they had 
negotiated. The stay was granted by an order of the Administrative Law Judge on 
May 19, and the parties' "Joint Motion to Dismiss Complaint and for Approval of 
Settlement" was filed on August 1. 

The Commission's Division of Ratepayer Advocates (DFW filed comments on the 
joint motion on August 31 and submitted additional comments on September 28. 
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ACT replied to DRA's additional comments on October 6. 

11. Background to the Dispute 

The motion recites ACT'S version of the facts behind this dispute. PG&E does 
not necessarily agree with the facts as stated, and it reserves the right to 
contest these facts if we do not approve the settlement. 
dispute will become clear from the description of the complaint and 
proposed settlement. 

The probable areas of 
[*31 

ACT is the developer of two cogeneration projects in Monterey County. 
(MW) project at the site of the Spreckels Sugar 

The 
first is a 49.9 megawatt 
Company. The second is an identically sized project at an abandoned industrial 
site formerly owned by Firestone Tire and Rubber Company. ACT and PG&E entered 
into contracts based on interim Standard Offer No. 4 (SO 4) for both projects in 
October 1984. The PPAs contain a standard deadline terminating the contract if 
ACT does not begin delivering energy within five years of the date of the 
execution of the contract. Both projects began as 59 MW plants, but the planned 
size was reduced to 49.9 MW in March 1986. The parties amended the PPAs to 
reflect the reduction in size in March 1989. 

ACT proceeded to take steps to construct the projects, including securing 
property rights, obtaining engineering and contracting services, purchasing 
equipment, contracting for permitting studies, obtaining a financing commitment, 
and getting certification as a qualifying facility (QF) from the Federal Energy 
Regulatory Commission. 
projects that qualify for certain benefits under 
Utility Regulatory Policies Act of 1978.) 

(QFs are cogeneration and small power production 
[+41 the federal Public 

ACT states that the incidents leading to the force majeure claim began in May 
1988 when ACT applied for use permits from Monterey County. ACT expected to be 
able to obtain the permits without the need for an Environmental Impact Report 
(EIR) under the California Environmental Quality Act or CEQA (California Public 
Resources Code Section 21000 et seq.). 

According to ACT, the County's previous actions had led ACT to believe that 
no EIR would be required. At the time of its application, ACT continues, the 
policy of the Monterey County Board of Supervisors was to treat cogeneration 
facilities of less than 50 MW as categorically exempt from the EIR requirement. 
In this respect, the Board followed Section 15329 of the CEQA Guidelines (14 
Cal. Code of Regs. 15000 et seq.), which provided that cogeneration projects of 
less than 50 MW at existing industrial sites are categorically exempt from the 
EIR requirement if they meet certain air quality standards. 
application for the use permits, ACT had provided the air quality studies that 
it believed would entitle its projects to the categorical exemption under 
[*SI the Board's existing policies. 

With its 

In addition, local officials had not required EIRs from two comparable 
the O'Brien Energy Facility and the Texaco/Yokum 

Negative declarations had been prepared for these two projects. 
cogeneration facilities, 
project. 

Iq July 1988, ACT received two nearly identical letters from the Monterey 
County Planning Department. 
Health and the County Flood Control and Water Conservation District had 

The letters stated that the County Department of 
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recommended that EIRs be prepared for the projects. 
recommendations apparently resulted from a study completed in May that raised 
concerns about seawater intrusion into groundwater basins in the Salinas 

ACT believes the 

Valley. 

ACT contends that the change in the County's policy on EIRs for cogeneration 
projects constitutes a force majeure under the PPAs. 
that a force majeure is an action by a federal, state, or municipal agency that 
was "unforeseeable" at the time the PPA was executed and was "beyond the 
reasonable control and without the fault or negligence of the party claiming 
force ma j eure . It 

Each of its PPAs states 

ACT believes the County's actions meet these criteria for several reasons. 
As already [*6] mentioned, ACT contends that the County's express existing 
policy would have exempted ACT'S projects from the EIR requirement. In earlier 
conversations with County Health Department officials, ACT states that it had 
been assured that neither water availability nor contamination would impede its 
projects. The projects are located 13 and 16 miles from the coast, and Act 
argues that it had no reason to suspect that seawater intrusion would be an 
issue in the permitting process. 
less than one-tenth and the Firestone project less than one-third of the water 
used by the previous occupants of the sites. 
confirmed in writing that the ACT projects were the first projects in the 
Salinas Valley basin that were subject to the EIR requirement and that the 
requirement of an EIR was "new" and an "unforeseeable change in policy." 

Furthermore, the Spreckels project will use 

Finally, County officials have 

The PPAs require a party claiming force majeure to notify the other party 
within two weeks of the occurrence of the force majeure. ACT states that it met 
this requirement by notifying PG&E on July 28 and August 10 of the County's 
position on EIRs for the projects. ACT asked PG&E for 1'71 an extension of 
the five-year deadline only for the exact number of days from the time ACT 
learned that County officials were recommending EIRs for the projects until the 
date the final EIRs are certified as legally adequate under CEQA. PGhE's 
refusal of this request led to the complaint and eventually to the settlement. 

ACT also recites facts to show that it made its best efforts to remedy the 
inability to perform created by the force majeure. Its actions included 
retaining experts to perform the necessary hydrologic studies and meeting 
repeatedly with County officials, first to attempt to obtain a negative 
declaration or categorical exemption for the projects and later to narrow the 
scope of the EIR to the seawater intrusion issue. 

The projects have been and continue to be viable, according to ACT. ACT has 
taken various steps to maintain the projects' viability and to comply with the 
requirements of the Qualifying Facility Milestone Procedure (QFMP) established 
by the Commission. 
evaluation of proposed modifications of utilities' contracts with QFs the 
Commission set up in Decision (D.) 88-10-032. But for the force [*SI 
majeure, ACT contends, the projects would have been completed within the 
five-year deadlines established in the PPAs. 

ACT believes the projects also meet the standards on 

111. The Settlement 

ACT and PG&E join in supporting their settlement as a reasonable resolution 
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of this dispute. 

The settlement has three main points. 

First, commencement of firm capacity payments under both PPAs is delayed 
until May 1, 1991. This date assumes a revised on-line date of May 1, 1990 - 

Second, the five-year deadline for beginning energy deliveries is extended to 
- no later than May 1, 1991. 

Third, PG&E has the right to curtail each facility for up to 2000 hours 
during off-peak and super off-peak periods each year. 
PG&E may require ACT to reduce its capacity from 47 MW to 37 MW. 

During these periods, - 

The parties negotiated the settlement with the Commission's guidelines on 

settlement serves ratepayers' interests "demonstrably better" than the original 
agreements. 

I contract modifications (D.88-10-032) in mind, and they believe that the 

- 
Several factors motivated the settlement. First, both parties felt the 

outcome of litigation on this issue was uncertain. Second, settlements avoid 
the substantial costs of litigation. Third, the parties were [*SI able to 
arrive at a settlement that benefited ratepayers sufficiently to approach the 
Commission for approval. 

The net present value of the settlement to ratepayers is estimated to be 
between $ 14 million and $ 53.5 million. The value to PG&E of being able 
physically to curtail the facilities' generation is difficult to quantify but 
substantial. The parties believe these benefits should be weighed against the 
result if ACT had prevailed in litigation - -  no deferral of the capacity 
payments and no control by PG&E over the facilities' generation. 

IV. DRA's Comments 

DRA's initial comments reviewed the joint motion and the standards that DRA 
applied in evaluating the parties' request. DRA concluded that "the dispute 
between PG&E and ACT presents to the ratepayers a bona fide risk if it were to 
be resolved through litigation." DRA weighed that risk against the savings for 
ratepayers that result from the settlement and recommended that the Commission 
approve the settlement. 

In its additional comments, DRA notes that its initial comments were based on 
a limited evaluation, constrained by time, of the primary issue raised in the 
joint motion: "whether or not Monterey County's [* lo1  'new policy' of 
requiring EIRs for these projects constituted a force majeure event." New 
information led DRA to reconsider its evaluation. 

The new information consists of correspondence received by the California 
Energy Commission (CEC) when it reviewed the original version of the Spreckels 
project. DFA believes this new information "suggests that, contrary to ACT'S 
and Monterey County's suggestions in the record, Monterey County's interest in a 
thorough EIR on the issue of saltwater intrusion for projects in its 
jurisdiction was or should have been foreseeable from the time of ACT'S initial 
attempts to get its permits, and well before the spring of 1988." DRA attaches 
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several letters to its comments. The letters indicate that Monterey County 
agencies had expressed their belief that the project required preparation of an 
EIR and had raised concerns about seawater intrusion. 
at no time had assurances from either the lead agency or any responsible agency 
that its projects qualified for categorical exemptions." 

DRA concludes that "ACT 

In light of this new information, DRA withdraws its previous endorsement of 
[ f l l l  of 

DRA does not request hearings on this matter, but it Suggests 
the joint motion and is "guardedly neutral" on the reasonableness 
the settlement. 
that the Commission should "admonish the parties and future applicants for 
settlement approvals of their duty to fully disclose all information." 

ACT'S response to the additional comments begins by noting that the 
correspondence attached to DRA's motion pertained to a previous version of the 
Spreckels project, which included a large food processing center and a larger 
generator. When the letters are read in this light, ACT believes it is clear 
that they do not relate to the concerns that led to the force majeure that 
delayed the smaller projects that are the subject of the joint motion. 

ACT also argues that DRA's additional comments misstate the facts reflected 
in the letters. 

Even if DRA's concerns are accepted as stated, however, ACT believes that 
they are irrelevant to the claim of force majeure. "The ultimate fact upon which 
ACT'S force majeure claim is based is not the recognition of the potentially 
harmful effects of seawater intrusion, or where or when it had been discussed,." 
ACT contends, "but the change in policy that required EIR review to assess the 
risks of seawater [*121 intrusion for projects like ACT'S, projects that had 
previously been Categorically Exempt." 

ACT believes the benefits of the settlement overwhelm the concerns raised by 
DRA, and the settlement should therefore be approved. 

V. Discussion 

The proposed settlement includes several modifications to existing contracts. 
We recently set forth our expectations about how utilities should evaluate 
requests for contract modifications in our "Guidelines for Contract 
Administration of Standard Offers" (D.88-10-032). The settlement was apparently 
negotiated with these guidelines in mind, and the motion contains statements 
that seem to be intended to show that the settlement complies with the 
guidelines. 

The guidelines include several provisions concerning claims of force majeure 
The guidelines allow an exception to strict enforcement of the five-year 
deadline for force majeure and limit any extension of the five-year deadline to 
the duration of the force majeure. 

The guidelines are cautious about force majeure claims arising from 
permitting delays: 

"Events giving rise to valid claims of force majeure may include delay in 
obtaining required governmental permits, depending 1'131 on the circumstances 
of the individual QF. However, not all project delays resulting from delays in 
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obtaining required governmental permits are valid claims of force majeure. 
Permitting delays and denials are a regular part of project development and 
should be anticipated by project developers." 

Thus, we must examine whether the permitting delays arising from the EIR 
requirement should be viewed as a regular part of the development of the 
projects and whether ACT should have anticipated the delays associated with 
the EIR requirement. 

The guidelines also give a general description of how we will evaluate Claims 
of force majeure: 

"Decisions about the applicability of the force majeure clause will be made 
on a case-by-case basis. Factors to be considered will include an examination 
of the factual basis of the force majeure claim, the specific language of the 
contractual force majeure clause, and whether the QF has complied with 
applicable contractual requirements to give notice of the force majeure and to 
mitigate the delay caused by the force majeure. The effect of the force majeure 
on the utility's obligations under the contract will also be considered as cases 
arise." [*141 

The guidelines also require utilities to examine the viability of a project 
before any contract modifications are considered and to obtain concessions 
favorable to ratepayers before granting deferrals of the five-year deadline, 
like the deferral in the amendments connected to the settlement. We have 
already summarized ACT'S description of the factual basis of its claim of force 
majeure. We will consider the other factors mentioned in the guidelines - -  
foreseeability of permitting delays, viability, ratepayer benefits, the language 
of the contracts, notice and mitigation - -  in the following sections. 

A. Foreseeability 

The guidelines state that not all permitting delays result in force majeure 
and that the project developer should anticipate some delays as a regular part 
of project development. A threshhold issue, then, is whether the EIR 
requirement was a delay that ACT should have anticipated. 

ACT argues that it could not have foreseen that the County would change its 
policy to require an EIR for cogeneration projects of less than 5 0  MW at 
existing industrial sites. 

DRA's additional comments, however, cast some doubt on ACT'S assertions. ACT 
has represented [*151 that a new emphasis on the problem of seawater 
intrusion into the Salinas basin led the County to cease granting categorical 
exemptions for such projects. But the attachments to DRA's additional comments 
show that several county agencies had expressed their concerns about seawater 
intrusion in connection with the Spreckels project several years before the 
county changed its policy. 
the CEC became moot when the projects were reconfigured, these letters raise the 
question whether it was really unforeseeable that these agencies would raise 
this issue again. 

Even though the environmental review undertaken by 

ACT has not addressed the legal basis for the change in the County's policy 
that led to the force majeure. Section 15329 of the CEQA Guidelines has not been 
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amended, and ACT'S projects still appear to fall under the exemption created by 
that section. The only exceptions that are allowed from this categorical 
exemption arise "when the cumulative impact of successive projects of the same 
type in the same place, over time is significant" or when "there is a reasonable 
possibility that the activity will have a significant effect on the environment 
due to unusual circumstances" [*16] (14 Cal. Code of Regs. Section 
15300.2 (b) , (c)) . 

Presumably the county relied on one of these exceptions in revising its 
policy on categorical exemptions for cogeneration projects. 
to the joint exhibit, although not contemporary with the change in policy, 
indicate that concern over groundwater overdrafts and resulting seawater 
intrusion led to stricter environmental reviews for facilities, like 
cogeneration projects, with large water requirements. Groundwater overdrafts 
and seawater intrusion could be viewed as facts justifying either exception to 
the categorical exemption: The cumulative effects of overdrafts result in the 
significant impact of seawater intrusion, and the unusual circumstance of 
seawater intrusion justifies the exception. 

Exhibits attached 

Regardless of the legal bases for the County's action, the question here is 
this: Was it foreseeable that the County's concerns about groundwater overdrafts 
and seawater intrusion, expressed at least as early as 1985, would lead it to 
revise its review of cogeneration projects in 1 9 8 8 ?  

If we relied only on the materials submitted with the motion, we would find 
that the change was not foreseeable, because the motion leaves the 
impression that the issue of seawater intrusion never reached a level of concern 
that stimulated County officials to require EIRs because of this issue until May 
1988. The materials attached to DRA's additional comments, however, cast some 
doubt on that impression. 
Cannot conclude that it was foreseeable that the County would require an EIR for 
ACT'S projects. 

[*171 

Solely on the basis of the information before us, we 

This conclusion must be tempered with another observation. Particularly when 
cases come before us without having been tested in adversary hearings, we must 
limit our approvals to the scope of the information we have before us. 
finding of reasonableness in cases like this is strictly limited to the facts 
and materials that are presented by the parties. The implication of this 
limitation falls primarily on PGhE. For reasons of strategy in potential 
litigation, PG&E has not concurred in ACT'S presentation of the facts behind the 
settlement. In presenting such a settlement to us, PGhE is presumed to have 
investigated the underlying facts fully and to have found an adequate basis for 
concluding that the settlement is a fair resolution of a legitimate dispute. In 
circumstances [*le1 like the ones presented in this case, our finding of 
reasonableness is conditioned on the accuracy of this presumption. 

B. Viability 

Any 

The joint motion contains a recitation of how ACT'S projects are viable and, 
except for the force majeure, would be able to comply with the requirements of 
the original PPAs. 
guidelines for determining the viability of a project. 

ACT'S descriptions closely follow the items listed in the 

ACT states that it has expended substantial sums of money to secure site 

1041 
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control. It has submitted complete Project Description and Interconnection 
Study Request forms and paid PG&E the necessary fees for commencement of an 
interconnection study. ACT further states that it has the ability to pay the 
remaining $ 5 per kilowatt project fee upon receipt of the Special Facilities 
Agreement from PG&E. ACT has pursued and obtained all other permits needed for 
the projects, and PG&E has agreed to supply fuel for the projects under a 
standard agreement. ACT has engaged construction contractors, has ordered the 
projects' turbines and generators, and has secured construction financing. ACT 
has prepared financial data showing that the plants will operate profitably 

a timely completion. 
[*191 for 30 years. A similar cogeneration project of ACT's is proceeding to 

Although PG&E reserves its right to dispute these facts and has accordingly 
not joined ACT in this presentation of facts, it appears from the facts 
contained in sworn declarations attached to the joint motion that ACT meets the 
standard of viability established in the guidelines. 
projects are viable but for the intervention of the claimed force majeure. 

We conclude that ACT'S 

C. Benefits for Ratepayers 

The guidelines support strict enforcement of the five-year on-line 
requirement, subject to extension because of force majeure, and set the 
standards for deferral of the five-year on-line date: "On-line data deferrals 
. . may be considered only if the ratepayers' interests will be served 
demonstrably better by such deferral." The joint motion describes the parties' 
efforts to meet this guideline. 

In exchange for consenting to the extension of the five-year deadline, the 
parties have agreed to several contract modifications that will benefit 
ratepayers. 
1, 1991, even if the projects begin operation at an [ * Z O l  earlier date. ACT 
expects to be on-line by May 1, 1990, and even with the extension due to force 
majeure, the amended contract requires ACT to begin delivering energy by May 1, 
1991. 

First, firm capacity payments under the PPAs are delayed until May 

Second, PGhE acquires the right to curtail the generation from each project 
for up to 2000 hours annually. The curtailment must occur during off-peak or 
super off-peak periods, when curtailments are most beneficial to PG&E's system. 
PG&E may reduce each project's output to no lower than the generation associated 
with 37 MW, or about 12.5 MW less than each facility's full capacity. 

The joint motion contains a declaration setting forth an analysis of these 
amendments. Although no information is given concerning the expertise or even 
the employer of the declarant, it appears from the context of the analysis that 
it was prepared for PGhE to aid in the decision to accept the settlement. The 
analysis concludes that these amendments benefit PG&E and its ratepayers in 
terms of both economics and the efficient operation of PG&E's system. 

A one-year deferral in the commencement of capacity payments to ACT saves 
ratepayers between $ 11.9 million and $ 16.6 million, depending on the forecast 
of the value [*211 of capacity. Using a medium forecast of capacity value, 
the savings are estimated to be $ 14.2 million. The one-year deferral used in 
the analysis apparently refers to the delay between the expected operation of 
ACT's projects and the start of capacity payments. We note that the beginning 
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of capacity payments on May 1, 1991, is about two years later than the deadline 
for energy deliveries under the original PPAs. 

Savings from the curtailment provisions, on a net present value basis, would 
total between $ 2.1 million and $ 36.8 million, depending on the forecast of the 
cost and amount of replacement energy. (This analysis assumes a right to reduce 
outpat by 11.5 MW for each unit, rather than the 12.5 MW stated in the motion. 
It appears that use of 12.5 MW would increase the economic benefits. On the 
other hand, the amendments to the PPA proposed by the stipulation reduce the 
projects' firm capacity to 47 MW, and this reduction would appear to decrease 

motion, the analysis, and the amendments are not explained.) 
the economic benefits. The discrepancies in the capacities stated in the 

Thus, on a net present value basis, the analysis concludes that the 
amendments would save PG&E's [*221 ratepayers between $ 14.0 million and $ 
53.5 million. 

In addition, the analysis points out that the amendments provide benefits 
that are substantial but difficult to quantify. These benefits are connected to 
PG&E's right to curtail energy deliveries for 2000 hours annually. 

Without endorsing the specific figures presented in the analysis, we are 
persuaded that the amendments will produce substantial benefits for PG&E and its 
ratepayers compared with the original PPAs. 

D. The Language of the Contracts 

The guidelines suggest that the validity of a claim of force majeure may be 
affected by "the specific language of the contractual force majeure clause." 
Even though we have found the contractual modification to be beneficial to 
ratepayers, examination of the contract's specific provisions is necessary 
because greater ratepayer benefits might have accrued if PGhE had successfully 
resisted the force majeure claim and allowed the contracts to terminate. Thus, 
we must examine the contractual provisions to evaluate the reasonableness of 
PG&E's decision to settle this dispute on these terms, rather than to continue 
to resist ACT'S assertions. 

The dispute underlying the [*231 proposed settlement concerns whether or 
not the action of Monterey County officials in requiring preparation of an EIR 
for ACT'S project is a force majeure under the terms of the PPAs. THe contracts 
define force majeure as 

"unforeseeable causes, other than forced outages, beyond the reasonable 
control of and without the fault or negligence of the Party claiming force 
majeure including, but not limited to, acts of God, labor disputes, sudden 
actions of the elements, actions by federal, state, and municipal agencies, and 
actions of legislative judicial, or regulatory agencies which conflict with the 
terms of this Agreement." 

The effect of force majeure on the performance required by the contracts is 
also addressed in the PPAs: 

"If either Party because of force majeure is rendered wholly or partly unable 
to perform its obligations under this Agreement, that Party shall be excused 

1 0 4 3  
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from whatever performance is affected by the force majeure to the extent so 
affected provided that: 

"(1) the non-performing Party, within two weeks after the occurrence of the 
force majeure, gives the other Party written notice describing the particulars 
of the occurrence, 

"(2) the suspension [*241 of performance is of no greater scope and of no 
longer duration that is required by the force majeure, [andl 

" ( 3 )  the non-performing Party uses its best efforts to remedy its inability 
to perform. . .#, 

The force majeure provisions of the PPAs, as applied to the facts in this 
dispute, are somewhat ambiguous. If the acts of state agencies (including the 
agencies of counties, which are subdivisions of the state (Gov. Code Section 
23002)) must conflict with the terms of the agreement to qualify as force 
majeure, then force majeure as defined under the PPAs has not occurred. 
was no allegation that the EIR requirement conflicted with any provision of the 
PPAs. If, on the other hand, such acts become force majeure merely by rendering 
a party unable to perform, in whole or in part, its obligations under the 
contract, then requiring the EIR could be seen as rendering ACT unable to meet 
the five-year deadline. 

There 

The ambiguity exists because it does not make sense to apply the limiting 
phrase - -  "which conflict with the terms of this Agreement" - -  to all of the 
examples listed in the definition of force majeure. Acts of God, labor disputes, 
and sudden actions of [*251 the elements, for example, are unlikely to 
conflict directly with the terms of the contracts. The limiting phrase 
obviously applies to the example it immediately follows - -  actions of 
legislative, judicial, or regulatory agencies - -  but it is not clear that a 
county's actions must be similarly limited to qualify as force majeure. 

In addition, judicial interpretation of the notion of the impossibility of 
performing the obligations required by a contract, which underlies force majeure 
provisions, is somewhat in transition. The older interpretations, which 
required a strict impossibility of performance, have been expanded by modern 
courts to include extreme economic difficulty in rendering the required 
performance. Thus, it is not clear how courts would view the force majeure 
provision of the PPAs nor what would be the outcome of litigation between the 
parties on this issue. 

E. Notice and Mitigation 

The guidelines recommend a consideration of whether ACT gave notice of the 
claimed force majeure as required under the PPAs and whether ACT took reasonable 
steps to mitigate the delay cause by the force majeure. 

The motion contains copies of ACT'S letters [*261 to PG&E, which notified 
PG&E that an EIR might be required for each project. The letters were sent 14 
and 15 days after ACT received notice of the EIR requirements. The letter for 
the Spreckels plant appears to have been sent later than the two weeks allowed 
under the PPA, but PG&E has not raised an issue of timely notice, so far as the 
joint motion reveals. It is doubtful that a one-day delay in the notice for the 
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second plant would have detrimentally affected PGhE, and we conclude that, for 
the limited purpose of evaluating the settlement, ACT substantially complied 
with the contractual provisions on notice of the force majeure. 

The motion also recites facts to support ACT'S claim that it has acted to 
mitigate the effect of the delay on its projects. 
hydrologic and other experts needed to perform the studies for the EIR, and it 
met repeatedly and successfully with County officials to limit the scope of the 
EIR to the question of seawater intrusion, shortening the delay. 
explored, unsuccessfully, various options to forego the EIR requirement. 

It quickly retained the 

It also 

We conclude that ACT has made reasonable efforts to mitigate the delay 
connected with the preparation [ *271  of EIRS for its projects. 

F .  The Reasonableness of the Settlement 

Uncertainty about how a court would resolve the issues raised by this dispute 
undoubtedly led the parties to consider a settlement. 
additional questions about the facts of the case and how legal doctrines 
concerning the impossibility of performing a contract's required duties would be 
applied in these circumstances. 
and uncertainty about the outcome of litigation helped incline them to settle 
their dispute. 

There may have been 

The parties have acknowledged that the expense 

For similar reasons, we have consistently encouraged QFs and utilities to 
attempt to settle disputes that arise in the interpretation or modification of 
standard offers, and we have agreed to review settlements when there appears to 
be a legitimate underlying dispute. (See D.87-09-080.) 

In this case, we believe that the ambiguous definition of force majeure in 
the PPAs, when applied to the facts as recited by ACT, presents a legitimate 
dispute that reasonable parties would attempt to resolve through negotiations. 

The settlement provides substantial benefits to ratepayers when compared with 
the original PPAs, and PGhE's ability to [*ZSl  curtail part of the output of 
ACT'S projects makes it likely that ratepayers will benefit from the energy 
supplied by the projects. The right to curtail makes it easier for PG&E to 
integrate the projects into its system and to maximize the value of the 
projects' production for the benefit of its system and its ratepayers. 

The parties have estimated that the net present value of the amendments 
resulting from the settlement as compared with ACT'S existing PPAs is from $ 
14.0 million to $ 53.5 million. We accept this range as an illustration, rather 
than a precise calculation, of the benefits that ratepayers may receive under 
the settlement. 

Finally, the settlement is a final resolution of this dispute, which 
eliminates substantial litigation costs for both parties and protects PGhE and 
its ratepayers from any exposure to liability raised by these issues. 

However, we have two additional reservations about the settlement as 
presented in the joint motion. 

One minor reservation is that the pages of the settlement attached to the 
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joint motion skip from page 6 to page 12. 
but we obviously cannot approve any portions of the settlement that have not 
[*291 been presented to us. 

This appears to be a clerical error, 

Our second and more serious reservation concerns a provision of the 
settlement that states, "The Commission shall have exclusive jurisdiction and 
venue over the Parties with respect to any dispute or controversy arising from 
or in connection with this Agreement. . . . "  We have many strong objections to 
this provision. 

First, this provision incorporates a bad policy. From the very inception of 
the development of the standard offers and related contracts between QFs and 
utilities, we have viewed the resulting agreements as legally enforceable 
contracts between two equal parties. We have been very hesitant to engage in 
reviews of these agreements, because the resolution of contractual disputes is 
an area that our laws and traditions have delegated to the courts and similar 
entities for centuries. We have reluctantly become involved in some contractual 
disputes when the issues were closely related to our proper authority as the 
agency charged with the regulation of investor-owned electric utilities. 
D.82-01-103, 8 CPUC 2d 20. 81-84; D.87-09-080, mimeo. pp. 7-8.) We have recently 
discussed our discomfort at being asked to resolve legal matters having nothing 
[*301 to do with our jurisdiction and expertise that came before us as part of 
a QF's claim of bad faith negotiation by a utility (D.89-03-012, mimeo. pp. 
23-25; D.89-04-081, mimeo. pp. 28-29). 

(See 

The settlement attempts to put us in a position that is one step further 
removed from our proper role in the relations between QFs and utilities. 
settlement agreement, the subject of this provision, is a purely legal document 
that was negotiated and arrived at to settle a dispute concerning other 
contracts, the PPAs. The disputes and controversies that may arise under this 
settlement agreement, over which the parties attempt to give this Commission 
"exclusive jurisdiction and venue," will almost certainly be narrow questions of 
traditional contract law. Such issues should be resolved by the courts and 
other agencies for dispute resolution that have the expertise, resources, and 
authority to address them. 

The 

Second, the legal validity of this provision appears to us to be highly 
questionable. 
jurisdiction on a constitutional agency like the Commission, particularly when 
the State Constitution and the Legislature have granted other entities [*311 
jurisdiction to resolve these issues. The provision also raises many other 
legal issues, which we will not purport to resolve, such as the nature of the 
Commission's jurisdiction over ACT, a private, unregulated corporation; the 
approaches the Commission, with its quasi-legislative and quasi-judicial powers, 
would use to resolve disputes and interpret the agreement; and the Commission's 
role in granting attorneys' fees to the prevailing party, as called for under 
the agreement. 

Finally, we feel very strongly that the question of what types of cases come 
before us is a decision for the Commission, the Legislature, and the people of 
this state, speaking through the Legislature and the State Constitution, and not 
for private parties who may be seeking a convenient forum for resolving their 
disputes. We are not a private dispute resolution agency, and our budget and 
staffing limitations do not permit us to act beyond our properly prescribed 

We doubt that the mere agreement of two parties can force 
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functions. 

We believe that the jurisdiction provision of the settlement agreement is 
unwise. We do not approve of that provision of the settlement, and we will not 
be forced by our desire to encourage settlements to accept disputes on 
collateral [*321 agreements that parties attempt to briny before us. 

G. Conclusion 

We are persuaded that, in light of all the circumstances, the settlement, 
subject to the reservations we have expressed in this decision and based solely 
on the information submitted to us, and the resulting amended PPAs are 
reasonable and that PG&E should be allowed to recover in rates all payments 
properly made under the amended PPAs. 

Although we cannot approve the settlement's jurisdiction provision or any 
missing pages, we approve all other provisions, and we will issue the order 
requested in the joint motion and dismiss the complaint. 

Findings of Fact 

1. ACT filed a complaint against PG&E on May 8 ,  1989. The complaint alleged 
that PG&E had acted in bad faith in refusing to acknowledge a force majeure and 
to extend the five-year deadlines in the PPAs of ACT's Firestone and Spreckels 
projects. 

2. On August 1, ACT and PG&E filed a joint motion, setting forth the terms 
of the settlement of their dispute. The parties request the Commission to find 
that the settlement is reasonable, to find that PG&E was prudent in entering 
into the settlement agreement, and to dismiss the complaint upon approval 
[*331 of the settlement. 

3 .  DRA filed comments on the joint motion on August 31 and additional 
comments on September 2 8 ,  and ACT responded to DRA's additional comments on 
October 6. DRA is neutral on the question of the reasonableness of the 
settlement, and DRA did not request hearings. 

4 .  ACT claims that the actions of Monterey County officials in requiring an 
EIR for its projects is a force majeure as defined in the projects' PPAs. 

5 .  The settlement amends the PPAs for ACT's Firestone and Speckels projects. 
The amendments extend the five-year deadline to no later than May 1, 1991, 
release PG&E from any obligation to pay for capacity from the projects before 
May 1, 1991, and grant PG&E the right to curtail generation at each project as 
low as 37 MW for up to 2000 off-peak and super off-peak hours each year. 

6 .  The parties estimate that the ratepayer benefits resulting from the 
amendments as compared with ACT'S original PPAs for the two projects have a 
total net present value ranging from $ 14.0 million to $ 53.5 million. 

7. The declarations and exhibits attached to the joint motion support the 
contentions that ACT gave timely notice to PG&E when it became aware of the 
1'341 force majeure, that ACT has attempted to mitigate the delay caused by 
the force majeure, and that the projects are viable but for the force majeure 

104';' 
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8 .  The settlement is the final resolution of the parties' dispute. 

Conclusions of Law 

1. Under the facts alleged by ACT, ACT has a colorable claim to force 
majeure under the wording of its contracts with PG&E. 

2 .  The portion of the definition of force majeure contained in the PPAs that 
relates to this case is ambiguous. 

3. In light of the wording of the PPAs, the trend of the law on 
impossibility of performance, and the facts alleged by ACT, the outcome of 
litigation of the dispute between PG&E and ACT is uncertain. 

4 .  The settlement between ACT and PG&E is a fair and reasonable compromise 
of the parties' dispute. 

5. Substantial ratepayer savings are likely to result from the amendments to 
the PPAs required by the settlement. 

6. Except for the reservations noted in this decision, the settlement and 
amended PPAs entered into between ACT and PGhE are reasonable, and PG&E was 
prudent in entering into the settlement with ACT. 

7 .  This complaint should be dismissed as requested by the parties. 

ORDER [*35]  

IT IS ORDERED that: 

1. Except for subparagraph 9(j) and any material contained on pages 7 
through 11, and based on the information presented in the joint motion, the 
settlement entered into by Pacific Gas and Electric Company and American Cogen 
Technology, Inc. (ACT) in connection with ACT'S Firestone and Spreckels 
cogeneration projects in Monterey County is a reasonable resolution of the 
dispute concerning the interpretation and application of the force majeure 
provision of the power purchase agreements for those projects. 

2 .  Except as limited in Ordering Paragraph 1, the joint motion for an order 
approving the settlement and dismissing the complaint is granted. 

3 .  ACT'S complaint is dismissed with prejudice. 

This order is effective today. 

Dated November 2 2 ,  1989, at San Francisco, California. 

1048 
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In the Matter of the Petition of Rosemount Cogeneration 
Joint Venture, Biosyn Chemical Corporation, and Oxbow Power 
Corporation for an Order Resolving a Dispute with Northern 

States Power Company 

DOCKET NO. E002/CG-88-491 

Minnesota Public Utilities Commission 

1989 Minn. PUC LEXIS 107 

May 11, 1989 

PANEL : 
[*11 

Barbara Beerhalter, Chair; Cynthia A. Kitlinski, Commissioner; Norma McKanna, 
Commissioner; Robert J. O'Keefe, Commissioner; Darrel L. Peterson, Commissioner 

OPINION: 
ORDER GRANTING PETITION, CONSTRUING CONTRACT, AND REQUIRING PAYMENT OF COSTS 

AND ATTORNEYS' FEES 

PROCEDURAL HISTORY 

On July 19, 1988, Rosemount Cogeneration Joint Venture (Joint Venture or the 
Petitioners) and its general partners, Biosyn Chemical Corporation (Biosyn) and 
Oxbow Power Corporation filed a Petition with the Minnesota Public Utilities 
Commission (the Commission) under Minn. Stat. Section 216B.164 (1988). The 
Joint Venture asked the Commission to resolve disputes between Northern States 
Power Company (NSP) and the Joint Venture relating to NSP's purchase of 
electricity and capacity to be provided from the Joint Venture's operation of a 
qualifying cogeneration facility (the Facility) to be located in Rosemount, 
Minnesota. 
to honor the terms of a contract which provides for the purchase and sale of 
electrical energy and capacity made available by the Facility to NSP. 

Specifically, the Joint Venture asked the Commission to compel NSP 

NSP and Biosyn had executed an Agreement on January 3 ,  1986 providing that 
[*21 NSP would buy and Biosyn would sell cogenerated electrical energy and 
capacity from the Facility under the terms and conditions specified therein. 
The Agreement was amended on April 1, 1986 and was assigned by Biosyn to the 
Joint Venture on January 29, 1988. 

On August 3 ,  1988, the Commission directed NSP to respond to the Joint 
Venture's petition. 

NSP filed its Answer to Petition on August 10, 1988. In general, NSP alleged 
that the January 3 ,  1986 Agreement was for a different facility to be built at a 
different time from that now proposed by the Joint Venture. NSP requested that 
the matter be referred to the Office of Administrative Hearings for a contested 
case hearing. 
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On September 2, 1988, the Commission issued its Notice and Order for Hearing 
directing that a contested case hearing be held on the Petition. 

On September 21, 1988, a Pre-Hearing Conference was held before John W. 
Harrigan, Administrative Law Judge. 
26, 1988, establishing the hearing schedule and procedural guidelines governing 
the conduct of the case, including provisions for discovery, the filing of 
testimony, procedures for the evidentiary hearing and a briefing [ *31  
schedule. At the request of the Joint Venture and NSP, a Protective Order 
regarding the use of confidential and proprietary data was entered on October 
10, 1988. The Department of Public Service (DPS or the Department) did not 
consent to the Order but notified the parties that it would be governed by its 
"Notice of Amended Internal Procedures for Handling Trade Secret Information". 

A Pre-Hearing Order was issued on September 

The hearing was conducted by the ALJ from November 14-18, 1988. Prefiled 
direct and rebuttal testimony, along with accompanying exhibits, was admitted at 
the hearing and witnesses for the parties were cross-examined. 

John O'Sullivan and Keith Kriebel, Chadbourne & Parke, 1101 Vermont Avenue 
N.W., Washington, D.C. 20005 and Rodney A. Wilson, Rodney A. Wilson Law Office, 
701 Fourth Avenue, Minneapolis, MN 55415 appeared on behalf of the Joint 
Venture; David Lawrence, Northern States Power Company, 414 Nicollet Mall, 
Minneapolis, MN 55401 and Samuel L. Hanson and Michael C. Krikava, Briggs and 
Morgan, P.A., 2400 IDS Center, Minneapolis, MN 55402 appeared on behalf of NSP; 
Joan C. Peterson and Maria E. Christu, Special Assistant Attorneys General, 1101 
Bremer Tower, St. Paul, MN 55101 appeared on behalf [ *41  of the Department; 
Stuart Mitchell, Commission Staff, 780 American Center Building, 160 E. Kellogg 
Boulevard, St. Paul, MN 55101 appeared on behalf of the Commission. 

The record closed on January 3, 1989. 

The ALJ issued his Findings of Fact, Conclusions of Law, Recommendation and 
Memorandum on February 3, 1989. 

On February 17, 1989 the DPS filed its Request for Oral Argument and 
Exceptions to the ALJ Report. 

On February 22, 1989, NSP filed its Request for Oral Argument and Exceptions 
to the ALJ's Report. On the same date, NSP filed Proposed Findings of Fact, 
Conclusions of Law and Recommendation. 

On the following day, the Joint Venture filed its Exceptions to the ALJ's 
Report. 

On March 14, 1989, NSP and the Joint Venture each filed a Reply to 
Exceptions. The DPS filed its Reply to Exceptions on March 15, 1989. 

Oral Argument was held on March 16, 1989. 

The Commission considered this matter on March 20, 1989 and continued 
deliberations on April 12, 1989. 

FINDINGS AND CONCLUSIONS 
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The Commission has jurisdiction over this matter under Minn. Stat. § 216B.164 
(1988) which governs Cogeneration and Small Power Production. Specifically, 
Minn. Stat. 5 216B.164, subd. 5 (1986) [*51 provides that: 

In the event of disputes between an electric utility and a qualifying 
facility, either party may request a determination of the issue by the 
commission. 

There is no dispute between the parties that the Joint Venture intends to be 
a qualifying facility. 
agreement that NSP would buy and Biosyn would sell cogenerated electrical energy 
and capacity from a facility located in Rosemount, Minnesota. 
was amended by letter on April 1, 1986 which indicated that the Commission had 
approved the standard offer form as submitted by NSP. 
Biosyn was to build a 50-megawatt facility known as the "Rosemount Cogenerator". 
The facility was intended to be a qualified cogeneration facility under the 
Public Utility Regulatory Policies Act (PURPA) (16 U.S.C. § 824a-3 (1985 and 
Supp. 1988)), and the agreement, therefore, subject to the requirements of PURPA 
and corresponding state law. (Minn. Stat. 5 216B.164 (1988) and Minn. Rules, 
parts 7835.0100-7835.9910.) 

On January 3, 1986, NSP and Biosyn entered into an 

This agreement 

Under the contract, 

A dispute arose between the parties over the interpretation of certain terms 
of the contract. The Joint Venture claimed that by letter of January [*61 7, 
1987, NSP evidenced its intent to repudiate the agreement. On March 8, 1988, 
the Joint Venture and NSP met to discuss the project. On July 19, 1988, the 
Joint Venture filed a petition with the Commission seeking a declaratory 
judgment ordering NSP to carry out the terms of the contract. 

This is a contract dispute. MiM. Stat. § 216B.164, subd. 5 (1988) provides 
that in any dispute between an electric utility and a qualifying facility the 
utility has the burden of proof. 

Further, Minnesota law provides that any ambiguity in a contract be construed 
against the drafter of the contract, in this case, NSP. 
Co., 263 Minn. 135, 142-143, 116 N.W.2d 91, 97 (1962) citing Wick v. Murphy, 237 
MiM. 447, 54 N.W.2d 805 (1952). 

Naftalin v. John Wood 

The Commission must determine the terms and enforceability of the agreement 
entered into by NSP and Rosemount Cogeneration Joint Venture. 
will address four issues raised by the parties' dispute. First, did the parties 
contract for a fluidized bed boiler fueled by petroleum coke? Second, did the 
contract require the facility to begin operations in 1988 to qualify for the 
price terms in Appendix 2? Third, if not, tf71 when must the unit achieve 
commercial operation to qualify for them? Fourth, did NSP act in bad faith 
following execution of the contract? 

The Commission 

The Commission has thoroughly reviewed the ALJ Report in this proceeding. 
ALJ report is a recommendation to the Commission; it is not binding upon it. 
That report is part of the record before this body. It is, however, only one 
part of the record. The Commission has carefully analyzed the entire record: 
testimony and exhibits presented by parties during the contested case, the 
briefs, reply briefs, the ALJ Report and exceptions to it filed by the parties. 

A n  

In reviewing the voluminous record before it, the Commission is governed by 
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Minn. Stat. 5 14.60, subd. 4 (1988): 

Agencies may take notice of judicially cognizable facts and in addition may 
take notice of general, technical, or scientific facts within their specialized 
knowledge. . . Agencies may utilize their experience, technical competence, 
and specialized knowledge in the evaluation of the evidence in the hearing 
record. 

The Commission has drawn on its expertise, particularly in time frames for 
construction of generation facilities, in reviewing the record and independently 
deciding [*E] all legal and factual issues. 

DID THE CONTRACT REQUIRE A FLUIDIZED-BED BOILER? 

NSP argued that during the negotiations prior to the execution of the 
contract, Biosyn stated that it would build a fluidized-bed boiler, capable of 
using petroleum coke and other waste fuels. NSP further argued that the price 
term and the length of the contract was based on the flexibility and reliability 
of a fluidized bed. The Joint Venture argued that the plain language of the 
contract does not require a specific type of facility. The Joint Venture argued 
that the contract requires a 50 MW baseload qualifying cogeneration facility and 
that it proposes to deliver just that. The DPS and the ALJ agreed with Joint 
Venture. 

The Commission finds that the contract is unambiguous on the type of facility 
required. The Commission agrees with Joint Venture, the DPS, and the ALJ. 
While the parties may have discussed only a fluidized-bed boiler capable of 
using petroleum coke prior to the execution of the contract, the importance of 
that type of a facility is not evident in the document itself. The contract 
requires that Biosyn build a 50 MW baseload qualifying cogeneration facility 
without further [*SI definition. The Commission believes that if NSP relied 
heavily on the type of facility to be built in determining the price to be paid 
for the energy generation and the length of the contract, it would have become a 
written contract term. In the absence of any such proviso, the Commission 
concludes that the parties did not contract for a fluidized bed boiler fueled by 
petroleum coke. 

MUST THE UNIT ACHIEVE COMMERCIAL OPERATION IN 1988 TO RECEIVE THE CONTRACT 
PRICE? 

The contract itself makes two references to a commercial operation date. The 
first is the definition of a commercial operation date found in Section 1.04 of 
the Agreement. It provides: 

1.04 Commercial Operation Date. The initial date on which the Rosemount 
Cogenerator can reasonably be expected to operate reliably as determined by the 
Coordinating Committee. 

The second reference to a commercial operation date is in Appendix 2 to the 
contract. Appendix 2 is entitled Rate Schedule and provides a rate of $16.68 
per kilowatt "for Contract Term Starting on Commercial Operation Date in 1988". 

NSP argued that the price set forth in Appendix 2 to the contract is for a 
unit achieving commercial operation [*lo] on a date in 1988. The exact date 

1053 
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was to be determined by a Coordinating Committee created by the contract. 
Further NSP argued that the contract is silent on any price to be paid for a 
unit coming on line at another time. 

The Joint Venture argued that the contract does not require a commercial 
operation date in 1988 but within a reasonable time of the execution of the 
contract, that the Coordinating Committee would establish the date, and that 

Appendix 2 is a schedule to lock in payments as of the date of execution of the 
contract as is permitted under PURPA. 
price term only and that because the contract is silent on a commercial 
operation date, a reasonable time for performance is implied. 

The DPS argued that Appendix 2 locks in a 

The ALJ found that the Agreement did not specify a commercial operation date. 

The Commission finds that the 1988 reference in Appendix 2 of the contract 
does not prevent enforcement of the contract. Either it was not a material term 
of the contract, a reasonable time for performance being implied, or NSP waived 
performance in 1988 by its continuing to deal with Biosyn as though the contract 
was in effect after it was informed there would be no 1988 [*111 performance 
by Biosyn. 
evidence in the record to support either rationale for its conclusion that the 
contract does not require performance in 1988 for the price terms of Appendix 2 
to apply. Furthermore, it is the Commission's experience that development of 
such facilities may take four to five years. Four to five years from the 
January, 1986 date of the contract signing would put the unit on line in 
1990-1991. 

The Commission agrees with the ALJ that there is substantial 

The language defining commercial operation date neither mentions nor requires 
commercial operation during 1988. There is no dispute here that the 
Coordinating Committee did not establish any commercial operation date. 

NSP relies on Appendix 2 to the contract for its position that commercial 
operation was required in 1988. 

PURPA requires that a utility permit a qualifying facility to elect to 
receive payments based on the utility's estimated avoided cost at the time the 
contract is executed. PURPA, 18 C.F.R. 292, 304 (d) (2) (ii) (1988) provides: 

Each qualifying facility shall have the option . . ( 2 )  to provide energy or 
capacity pursuant to a legally enforceable obligation for the delivery of energy 
or [*121 capacity over a specified term in which case, the rates for such 
purchases shall, at the option of the qualifying facility exercised prior to the 
begiming of the specified term be based on . . (ii) the avoided costs 
calculated at the time the obligation is incurred. 

Biosyn made this election. The 1988 date of Appendix 2 reflects that 
election and locks in a price term, not a performance date. Performance is due 
within a reasonable time. 

Even if Appendix 2 required performance in 1988, there is substantial 
evidence in the record to support the Joint Venture's position that NSP waived a 
1988 performance date. The Commission recognizes that under the law parties to 
a contract have a duty to deal with each other fairly and in good faith. NSP 
continued to recognize the contract with Biosyn well after it was clear that the 
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facility would not be operating in 1988. NSP did not terminate the contract, 
continued to ask Biosyn for information on the facility's development, and 
included Biosyn in its 1987 Advance plan, which lists energy source the utility 
will rely on for its energy supply in the future. By this behavior NSP 
effectively waived any performance which could arguably be [*131 due 1988. 

The Commission concludes that the contract, including its price term, is 
enforceable under the theories discussed above. 

REASONABLE TIME FOR PERFORMANCE 

Having determined that the 1988 date in Appendix Two does not preclude 
enforcement of the contract, the Commission must determine what is a reasonable 
time for performance. The Commission recognizes that the development and 
financing of a cogeneration facility of this size is complex. Many of the 
steps, e.g. environmental permitting, may be outside the control of the 
developers. It is not uncommon for the development and financing for this type 
of facility to take four to five years. The Commission finds that the parties' 
dispute has delayed the Joint Venture's financing efforts for the facility. 
Considering the time loss sustained by this proceeding, the Commission finds 
that performance during 1991 is reasonable. 

ALLEGATIONS OF BAD FAITH 

The Joint Venture argued that if the Commission determined that the contract 
specified a 1988 commercial operation date for the rates found in Appendix 2, 
then the Commission must evaluate NSP's behavior following execution of the 
contract. The Joint Venture argued [*141 that NSP acted in bad faith 
following the execution of the contract and that that behavior rendered Biosyn 
unable to perform its obligations. 

After thorough examination of the record, the Commission finds that NSP's 
conduct after the contract was executed cannot reasonably be interpreted as bad 
faith. NSP sought information and clarification of Biosyn's plans. NSP's need 
to plan for both the availability of the power and the construction of 
interconnection facilities to responsibly manage its electric power system 
required the information and clarification of plans. NSP's conduct reflects 
responsible management oversight, and cannot reasonably be interpreted to reach 
a threshold of bad faith, but does support a view that NSP waived any rights it 
might claim for a 1988 performance. 

Finally the Commission recognizes that Minn. Stat. § 216B.164, subd. 5 (1988) 
provides : 

The commission in its order resolving each such dispute shall require 
payments to the prevailing party of the prevailing party's costs, disbursements, 
and reasonable attorneys' fees. . . 

The Commission will order NSP to pay the Joint venture all of its reasonable 
costs, disbursements and attorneys' fees related [*151 to this proceeding. 

ORDER 

1. Joint Venture's Petition is hereby granted as discussed above. 
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2. NSP shall pay the Joint Venture all of its costs, disbursements and 
reasonable attorneys' fees related to this proceeding. 

.3. This Order shall become effective immediately. 

BY ORDER OF THE COMMISSION 

Mary Ellen Hennen, Executive Secretary 
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FULTON COGENERATION ASSOCIATES, Plaintiff, vs. NIAGARA MOHAWK POWER 
CORPORATION, Defendant. 

FULTON COGENERATION ASSOCS. v. NIAGARA MOHAWK POWER CORP. 

Civil No. 92-CV-1412 (FJS) 

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF NEW YORK 

1995 US. Dist. LEXIS 7249 

March 28, 1995, Decided 

March 28, 1995, FILED 

SUBSEQUENT HISTORY [*1] Reconsideration 
Denied May 10, 1995, Reported at: 1995 US. Din. 
L W S  6414. 

COUNSEL COUCH, WHITE, BRENNER, HOWARD 
& FEIGENBAUM, Albany, New York, Attorneys for 
Plaintiff, OF COUNSEL Leonard H. Singer. 

HISCOCK & BARCLAY, Syracuse, New York, 
Attorneys for Defendant, OF COUNSEL: Robert A. 
Barrer. 

NIAGARA MOHAWK POWER CORP., Syracuse, New 
York, Attorneys for Defendant, OF COUNSEL Brian 
K. Billinson. 

JUDGES: FREDERICK J. SCULLIN, JR., US. 
DISTRICT JUDGE 

OPINIONBY FREDERICK J. SCULLIN, JR. 

OPINION: MEMORANDUM DECISION AND 
ORDER 

INTRODUCTION 

Fulton Cogeneration Associates ("Fulton") com- 
menced this action on October 30, 1992, alleging 
that Niagara Mohawk Power Corporation ("NiMo") 
breached its agreement with Fulton under which NiMo 
was required to purchase electricity from an electric gen- 
erating facility operated by Fulton in the Town of Fulton, 
New York. Fulton seeks $ 279,671.19 in damages for 
breach of contract plus pre-judgment interest of 1.5 % 
per month. nl 

nl  NiMo admits that it owes $ 152,264.47 of the 
$279.67 1.19 sought and thus the dispute is over the 
remaining $ 127,426.72. 

[*21 
On June 4, 1994, this Court denied defendant's mo- 

tions to dismiss the complaint under 12@)(1), which 
defendant based on principles of abstention and primary 
jurisdiction. On October 11, 1994, this Court denied 
both parties' motions for summary judgment and denied 
Fulton's motion for Rule 11 sanctions. The matter was 
scheduled for a final pre-trial conference and a bench 
trial to commence on March 27, 1995. The parties sub- 
mitted trial briefs and a joint stipulation of undisputed 
facts. After reviewing the trial submissions, the court 
sua sponte raised the issue of reconsidering the summary 
judgment motions, and offered both parties an oppom- 
nity to come forward with evidence. See Celotex COT. 
v. Catrett, 477 US. 317, 326, 91 L. Ed. 2d 26s. 106 
S.  Ct. 2548 (1986). The court heard oral argument on 
the summary judgment motion on March 27, 1995. 

BACKGROUND 

I. Regulatory Background 

Under the federal statutory framework, utilities are re- 
quired to purchase all the energy that non-utility genera- 
tors produce. Public Utility Regulatory Policies Act, 16 
US. C. 8 824et seq. New York State Public Service Law 
§ 66-c established a minimum sale price of 6 [cents] per 
kilowatthour [*3] ("6 [cents] Kwh") for energy sold by 
qualifying non-utility generators pursuant to contracts 
approved by the State. In 1992, the law was amended 
eliminating that minimum rate for contracts entered into 
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after June 26, 1992, but retaining it for contracts en- 
tered into and filed with the Public Service Commission 
("PSC") prior to June 26, 1992 and which provided for 
the purchase of electricity at a utility tariff rate referenc- 
ing a.statutory minimum sales price. 

In addition, the PSC is responsible for approving con- 
tracts between qualifying facilities and utilities to ensure 
they are entered into under such terms and conditions 
that are just and reasonable to rate payers. 

11. Factual Background 

On December 10, 1987, m e r  Power Group, Inc., 
plaintiff Fulton's predecessor in interest, entered into 
an output contract with NiMo. The recital clause to the 
agreement provides for Fulton to operate a facility with 
a capacity of "approximately 47.0 megawatts, and with 
expected annual production of approximately 392,000 
Megawatt-hours." n2 Agreement Whereas Clause. The 
operative clauses provide for FuIton to deliver and NiMo 
to accept all of the "electricity" produced at the plant, 
net [*4] of amonnts used by the plant or sold elsewhere. 
The contract further provides for NiMo to pay for the 
electricity at the rate established in NiMo's tariff, which 
is 6 [cents] Kwh. The contract was approved by the 
PSC on April 20, 1988. 

n2 The term "capacity" refers to the amount of 
electric power that an electric generator can produce, 
and is measured in kilowatts or megawatts. The term 
"energy" is the usage of power or capacity over a 
period of time and is measured in kilowatthours or 
megawatthours. See Joint Pretrial Stipulation PP 8, 
9. 

The plant commenced operation in July 1991 and be- 
gan selling electricity to NiMo. NiMo installed meters 
to monitor both the capacity and kilowatthours produced 
at the plant. From July 1991 through April 1992, NiMo 
bought all the electricity delivered by Fulton and paid 
based on kilowatthours at a rate of 6 [cents] Kwh. 

On March 13, 1992, NiMo informed Fulton that 
the plant was producing above a 47 megawatt capacity. 
Because it believed it was not required to pay [*5] for 
production above that level, NiMo stated that it would 
use a formula ("Demonstrated Maximum Net Capacity" 
or "DMNC") to measure the capacity of the plant. If the 
capacity was over the 47 megawatts provided in the con- 
tract, NiMo would only pay the 6 [cents] Kwh rate for 
the proportion of energy attributable to a 47 megawatt 
capacity. Any excess would be paid at a market rate, 
which was lower than the 6 [cents] Kwh contract rate. 

Application of NiMo's formula measured a capacity 
of 50 megawatts. NiMo thereafter paid for 47/50ths of 
the electricity at the 6 [cents] /Kwb rate and the rest at a 
market rate. NiMo used this pricing method from May 
1992 through October 1992. After October 1992, it be- 
gan paying the 6 [cents] /Kwh rate again. The use of 
the formula resulted in Fulton being paid $279,691.19 
less than it would have received at the contract rate. 

Because of the alleged underpayment, Fulton insti- 

DISCUSSION 

tuted this action for breach of contract. 

1. The Contract Action 

"The primary objective in contract interpretation is to 
give effect to the intent of the parties 'as revealed by 
the language they chose to use.'" Sayers v. Rochester 
Telephone. COT. F'ension [*SI Plan, 7 E3d 1091, 
1094-9s (2d Cir. 1993). Where the terms of a contract 
are clear and unambiguous, the court will not look be- 
yond the four comeri of the document to determine what 
the parties meant. Mysack v. Honeywell, Inc., 953 E2d 
798, 802 (2d Cir. 1992); Cibro Petroleum Products, 
Inc. v. Sohio Alaska Petroleum Corp., 602 F. Supp. 
1520 (N.D.N.Y. 1985) (Munson, C.J.), aff'd, 298 F.2d 
1421 (2d Cir. 1986). "No ambiguity exists when con- 
tract language has 'a d e f ~ t e  and precise meaning, unat- 
tended by danger of misconception in the purport of the 
[contract] itself, and concerning which there is no rea- 
sonable basis for a difference of opinion.'" Sayers, 7 
E3d af 109495. Further, the court must read the pro- 
visions in the context of the entire agreement, and must 
safeguard against adopting an interpretation that would 
render any individual provision supefluous. Id. 

The pertinent provisions of the contract are: 

WHEREAS, SELLER will own and operate an electric 
generating plant . . . with a capacity of approximately 
47.0 megawatts, and with expected annual production 
of approximately 392,000 Megawatt-hours (individually 
and together referred to as "ELECTRICITY") [*7] .... 

.... 

FOURTH: SELLER shall deliver to NIAGARA AND 
NIAGARA shall accept all of the ELECTRICITY pro- 
duced at the plant net of parasitic loads subject to the 
terms and conditions of this Agreement. 

.... 

NINTH: ... NIAGARA will pay SELLER monthly 
for ELECTRICITY received from SELLER at the ap- 

1053 
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plicable rates contained in NIAGARA's [SC-6 Tariff], 
applicable for payments to qualifying on-site generation 
suppliers, as defined in the Public Service Law . . . . 

The parties agree that Philadelphia Corp. v. Niagara 
Mohawk Power Corp., No. 71149, slip op. (N.Y. 
A.D., 3d Dep't Jan. 19, 1995) (construing output con- 
tracts which "define the electricity to be sold in terms 
of approximate annual production") controls the courtk 
analysis of the cnntract presently at is sue. n3 The 
Philadelphia court reasoned that because output contracts 
allow the seller to control the output, and thus the pur- 
chaser's obligation to buy, "obligations arising under an 
output contract are subject to good faith and commer- 
cial standards of fair dealing." Philadelphia, slip op. at 
2 (citing U.C.C. 5 2-306). The court held that the lan- 
guage describing the approximate annual production was 
[*8] merely an estimate. n4 The court further held that 
such language unambiguously provides that "defendant 
is obligated to purchase and plaintiffs are obligated to 
sell electricity in such quantities which are not unrea- 
sonably disproportionate tn the stated estimates within 
the contracts." Id. "While the estimates are not absn- 
lute maximum quantities beyond which the contracts do 
not apply . . . neither may plaintiffs modify their outputs 
beyond the normal range commercially consistent with 
the capacity estimates used in the contracts." Id. Thus, 
"plaintiffs may not under the contracts increase their 
electrical output beyond the reasonable expectations of 
the parties as quantified by the stated estimates." Id. at 
2-3. 

n3 It should be noted that despite agreeing that 
Philadelphia is controlling authority, defendant still 
maintains that the 47 megawatt capacity is a maxi- 
mum limit and not an estimate. 

n4 Indeed this proposition seems indisputable 
since the PSC has even recognized that the use of the 
word "approximately" in the recital clause "is gener- 
ally understood to refer to an inescapable imprecision 
with respect to the expected output of a planned fa- 
cility." NYPSC Case No. 88-E-1 14, Indeck-Yerkes 
Energy Services, Inc., at 3 (Sept 14, 1988). ulti- 
mately aff'd by 164 A.D.2d 618, 564 N.LY.2d 841 
(3d Dep't 1991). 

~ 9 1  
This court agrees with the Philadelphia court and 

holds that the contract language unambiguously obli- 
gates NiMo to purchase and Fulton to sell electricity 
in such quantities that are not unreasonably dispropor- 
tionate to the stated estimates within the contract. See 
Philadelphia, slip op. at 2-3. ; N.Y. U.C.C. 5 2-306. 

Further this court finds, as a matter of law, that 
Fulton's production never exceeded commercially rea- 
sonable expectations. The parties stipulate that Fulton 
never produced more than 392,000 megawatthours of en- 
ergy annually-the estimate contemplated in the contract. 
Moreover, the parties stipulate that "the term 'energy' 
is the usage of power or capacity over a period of time 
and is measured in kilowatthours . . . or megawatthours 
... . and under the Agreement, Fulton provides only en- 
ergy to [NiMo]." n5 Joint Pretrial Stipulation PP 9, 10. 
Because the contract only contemplates the sale of en- 
ergy measured in kilowatthours, and not capacity, see 
Joint Pretrial Stipulation PP 10, 11, the relevant inquiry 
is confmed to whether Fulton produced an amount of 
energy unreasonably disproportionate to the stated esti- 
mates. Because the production never exceeded [*lo] the 
amnunt contemplated in the contract, Fulton did not pro- 
duce an amnunt of energy unreasonably disproportionate 
to the stated estimates. Therefore, NiMo breached the 
contract by not purchasing at the contract rate all of the 
energy produced by Fulton. 

n5 Those stipulations are further buttressed by the 
contract language which links payment only to kilo- 
watthours. See Contract Paragraph NINTH. 

The court also finds that even if it were to look at 
the capacity levels as measured by NiMn, n6 there is no 
genuine issue of material fact whether such levels are un- 
reasonably disproportionate to the stated estimates. The 
twn cases upon which NiMn relies lead us to this result. 
See NYPSC Case No. 90-E-238, American Ref-Fuel 
Cn. (Aug. 22, 1990) and NYPSC Case No. 88-E-1 14, 
Indeck-Yerkes Energy Services, Inc. (Sept. 14, 1988), 
ultimately aff'd by 164 A.D.2d 618, 564 N.rS.2d 841 
(3d Dep't 1991). 

n6 The court notes that plaintiff would value the 
level of capacity by looking at the average annual 
capacity. Under plaintiffs valuation, the average 
annual capacity is the annual production (approxi- 
mately 380,000 megawatthours) divided by the num- 
ber of hours in a year (8760 hours), which equals 
43.4 megawatts. 

[*111 
In American Ref-Fuel, the PSC found that increases 

in capacity "form the basis for a new contract price if 
there is a design change and the magnitude of the in- 
crease is a material alteration not contemplated under 
the approval of the original contract." American Ref- 
Fuel Co. at 9. The PSC then held that the size increase 
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in the case, from 63.5 MW to 65.25 MW, or 2.75%, 
was insubstantial because it did not result from a design 
change and because it was relatively small compared to 
other cases. See American Ref-Fuel Co. at 9 n.2 (citing 
Indeck (9% increase due to design change); PSC Case 
No. 28689, United Development Group 11, (June 13, 
1989) (15.5% increase); PSC Case No. 28689, Niagara 
Mohawk Power Corp. and Cogen Energy Technology, 
Inc., (Jan. 11, 1989) (50% increase); PSC Case No. 
28689, Niagara Mohawk Power Corp. and Shawmut 
Engineering (Oct. 14, 1987) (30% increase)). In 
Indeck-Yerkes, the PSC held that a 9% increase in a 
plant's capacity was a substantial increase that was not 
withii the contemplation of the parties at the time the 
contract was executed because it was due to changes in 
design and construction. See NYPSC Case No. 88-E- 
114, [*12] Indeck-Yerkes Energy Services, Inc. (Sept. 
14, 1988). ultimately affd by 164 A.D.2d 618, 564 
N.XS.2d 841 (3d Dep't 1991). 

Here a 3 megawatt or 6% increase in capacity cannot 
be considered significant or unreasonably disproportion- 
ate to the stated estimates. First, there is no evidence in 
the record that the increase is the result of any bad faith or 
contrivance. Second, any increase in capacity is the re- 
sult of expected variations, not a design change. Lastly, 
the excess capacity, which NiMo calculated based upon 
a single four hour period, is insubstantial compared to 
the cases cited by American Ref-Fuel. Defendant has 
not identified and the court has found no case in which 
such a small increase was found to be substantial absent 
a post-contract design change or modification. 

Moreover, the court notes that while the reference to 
capacity in an energy purchase contract is important for 
NiMo as a public utility to plan for future electric needs- 
-so as to match generation and load--such considerations 
are not determinative of the issues present in this case. 
n7 The law as it existed at the time required NiMo to pur- 
chase all the energy produced by Fulton. See N.Y. Pub. 
Serv. Law 8 [*13] 66-c. Moreover, as the parties stipu- 
lated, the contract was for the purchase of energy not ca- 
pacity. As long as the plant was operating withii its ex- 
pected level of energy production, the focus remains on 
energy production. It is only when the energy produc- 
tion exceeds expectations that the parties look to capac- 
ity. In such cases the court must then look to whether the 
increased production was related to an increase in capac- 
ity not contemplated by the parties. Philadelphia Corp. 
v. Niagara Mohawk Power Corp., No. 71149, slip op. 
(N.Y. A.D., 3d Dep't Jan. 19, 1995). In this case, en- 
ergy production never exceeded the 392,000 megawatts 
contemplated by the estimates. Furthermore, looking to 
capacity in the context of this case, the stipulated facts 
show that NiMo measured capacity during the "high- 
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est consecutive four hour output during the Summer [of 
19911." Joint Pretrial Stipulation P 32. During that in- 
terval, the capacity of the plant was 50 megawatts. Joint 
Pretrial Stipulation P 31. Therefore, it cannot reason- 
ably be inferred that this increase in capacity interfered 
with NiMo's ability to plan for future electric needs nor 
did it materially exceed the reasonably expected levels 
[*14] of generation. See Philadelphia, slip op. at 2- 
3; NYPSC Case No. 88-E-1 14, Indeck-Yerkes Energy 
Services, Inc. (Sept. 14, 1988). ultimately aff'd by 164 
A.D.Zd618,564N.LWd841(3dDep't  1991); NYPSC 
Case No. 90-E-238, American Ref-Fuel Co. (Aug. 22, 
1990). 

n7 See Indeck, at 3 ("Planning for future electric 
needs thus requires firm estimates of the expected 
amount and timing of on-site generation that will be 
sold to utilities. "). 

For all the foregoing reasons, plaintiff is granted sum- 
mary judgment as a matter of law. 

11. Pre-Judgment Interest 

Under New York law "when a contract provides for 
interest to be paid at a specified rate until the princi- 
pal is paid, the contract rate of interest, rather than the 
legal rate set forth in CPLR 5004, governs until pay- 
ment of the principal or until the contract is merged in a 
judgment." Citibank v. Liebowirz, 11OA.D.Zd 615, 487 
N.KS.2d 368 (2d Dep't 1985). 

Paragraph NINTH of the contract provides: "Any 
amount remaining unpaid after the time it is 1'151 due 
shall thereafter be subject to a late payment charge equal 
to the amount provided for in NIAGARA's then current 
tariff PSC No. 207, Electricity, or in such subsequent 
tariffs as may be in effect from time to time. The charge 
is currently equal to 1 1/2% per month applied to the 
unpaid balance. " 

The tariff rate at the time the balance became overdue 
was 1.5 % per month, and that is what plaintiff is entitled 
to. 

Therefore, it is hereby 

ORDERED that plaintiff is GRANTED summary 
judgment, and it is further 

ORDERED that the plaintiff be awarded $279,671.19 
in damages for breach of contract plus pre-judgment in- 
terest of 1.5 % per month. 

IT 1s SO ORDERED. 

DATED: MARCH 28, 1995 
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Erie Energy Associates - Petition For a Declaratory Ruling 
That Its Power Purchase Contract With New York State 

Electric h Gas Corporation Remains in Effect 

Case 92-E-0032 

New York Public Service Commission 

1992 N.Y. PUC LEXIS 52 

March 4 ,  1992 

PANEL : 
[*I1 

COMMISSIONERS PRESENT: Peter Bradford, Chairman; Gail Garfield Schwartz; 
James T. McFarland; Henry G. Williams 

OPINION : 

February 20, 1992 
At a Session of the Public Service Commission held in the City of Albany on 

DECLARATORY RULING 

(Issued and Effective March 4 ,  1992) 

BY THE COMMISSION: 

On January 9, 1992, Erie Energy Associates (Erie) filed a petition asking for 
a ruling establishing that its power contract with New York State Electric & Gas 
Corporation (NYSEG) remains in effect. nl The utility, in a letter dated 
November 15, 1991, had cancelled the contract on the ground that Erie had 
breached it by failing to post a deposit payment of $ 180.000 due on November 
14, 1991. The relief the developer requests will not be granted. 

nl Contract No. 468 between Erie and NYSEG, approved in a Letter Order issued 
in Case 28689 on May 14, 1990, provides for power purchases from Erie's proposed 
28 MW qualifying facility (QF) fueled with waste tires to be located in 
Lackawanna, New York. 

This is essentially a contractual dispute between a utility and a potential 
supplier, not different from such disputes when they involve fuel, labor or 
equipment. These are not subject to our regulation [*21 under normal 
circumstances, unlike a dispute between a utility and a consumer. NYSEG's 
decision to cancel the contract, however, is subject to prudence review. Given 
the potential for that review, any utility should explore the possibility that 
restructuring of contract price and other terms, rather than contract 
cancellation, could be beneficial. 

POSITIONS OF THE PARTIES nl 

nl Because Erie requested expedited treatment for its petition, it was not 
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possible to evaluate late-filed comments in support of Erie's project from the 
New York State Department of Environmental Conservation (received February 11, 
1992), the New York State Department of Economic Development (received 

February 19, 1992). 
February 19, 1992) and Dennis T. Gorski, Erie County Executive (received 

Erie's Petition 

Erie begins by asserting that its tire-burning facility will alleviate the 
waste tire disposal problem in New York State and will improve economic 
conditions in the financially-distressed City of Lackawanna. 
it has made substantial progress in obtaining all necessary environmental .and 
local permits, and contends its parent, Oxford Energy Company, has built a 
successful [*31 tire-burning facility in Connecticut. 

Erie also claims 

Erie next describes the deposit milestones included in its contract with 
NYSEG, in conformance with the milestone policy. n2 Under those milestones, Erie 
was required to deposit $ 120,000 within six months from the date of approval of 
the contract, post an additional $ 180.000 within one year after the first 
deposit was due, and post $ 150,000 more on or before the commencement of 
construction milestone date, which was set at 28 months after contract approval. 
A failure to post any of the deposits permitted NYSEG to cancel the agreement. 

n2 Case 88-E-087, et al., Opinion and Order Establishing Milestone and 
Contract Conversion Procedures, Opinion No. 88-28 (Issued November 10, 1988) and 
Opinion and Order Clarifying Milestone and Contract Conversion Procedures, 
Opinion No. 88-28(A) (Issued June 2, 1989) (Milestone Opinions). 

Although it timely posted the first deposit, Erie admits it did not attempt 
to post the second deposit, due on November 14, 1990, until December 10, 1991. 
Erie excuses its late posting on the grounds that City of Lackawanna elections 
in early November 1991 resulted in the defeat of the mayor and a city council 
[*41 member who had supported the project. Erie complains it needed the 
support of the newly-elected officials before it could post the deposit. 

Erie reports that, on November 13, 1991, the day before the deposit was due, 
it wrote NYSEG and asked for a five-month extension to post, in order to seek 
assurances of support from the new officials. Despite NYSEG's failure to grant 
the extension, and its cancellation of the contract in writing on November 15, 
1991, Erie says it continued its effort to obtain those assurances. Following 
the success of those efforts, the developer relates, it tendered its deposit on 
December 10, 1991, but the utility promptly rejected it. 

Erie maintains that, under these circumstances, a narrow, fact-specific 
exception from the milestone policy should be created, and NYSEG should be 
advised to excuse the delay in the posting of the second deposit. According to 
Erie, it needed only a short extension of time to evaluate the temporary 
"municipal election risk" and its project is not otherwise speculative. 
developer insists that NYSEG's refusal to grant the short extension was 
unreasonable. 

The 

Erie also references precedent which it alleges supports its position. 
[*SI Erie finds in the Milestone Opinions support for interpreting the second 
deposit as intended to measure a developer's ability to obtain its environmental 
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permits. 
excused because the llmunicipal election risk" 
from the risk of failure to obtain environmental permits contemplated under the 
second deposit milestone. 
of a milestone was considered on its merits, nl and that at least one facility 
has been exempted from compliance with the Milestone Opinions. n2 

Consequently, Erie asserts, its failure to post that deposit should be 
it faced differed substantially 

Erie also argues that a prior request for extension 

nl Case 89-E-162, Island Cogeneration Associates, Declaratory Ruling (Issued 
December 27, 1989) (Island Cogen Ruling). 

n2 Case 28689, Niagara Mohawk Power Corporation and Inter-Power of New York, 
Inc. - Contract No. 512, Letter Order (Issued May 16, 1988) (Inter-Power Order). 

NYSEG's Reply 

On January 31, 1992, NYSEG replied to Erie. NYSEG argues that the petition 
should be denied, because we have previously decided that we will not intervene 
in breach of contract disputes such as this. Asserting that Erie's arguments in 
support of its petition are meritless, [*61 NYSEG criticizes the developer's 
request for a delay of five months in posting the deposit, which it 
characterizes as unreasonable in length. NYSEG also objects to the timing of 
the request for delay, presented on the day before the deposit was due. 

NYSEG disputes Erie's interpretations of precedent. The utility contends 
that the milestones were intended to objectively measure a developer's ability 
to go forward, given the circumstances that exist on the date the milestone 
falls. 
milestone because of force majeure or other excuse - -  was explicitly rejected in 
the Milestone Opinions. As the utility sees it, Erie made a decision to breach 
the contract although fully aware of the potential consequences, and, 
consequently, there is no reason to create a loophole allowing it to escape its 
choice. NYSEG concludes that its decision to terminate this contract was 
justified under the milestone policy and this contract's milestone clause, and 
was in the best interests of its ratepayers. nl 

The utility maintains that the relief Erie requests - -  extension of a 

nl According to NYSEG, its ratepayers would pay $ 5 5  million more for Erie's 
electricity than it is worth during the first 15 years of the contract term. 
[*71 

DISCUSSION AND CONCLUSION 

Erie's petition will not be granted. Jurisdiction under the Public Utility 
Regulatory Policies Act of 1978 (PURPA) and PSL 5 66-c is generally limited to 
supervision of the contract formation process. n2 Once a binding contract is 
finalized, however, that jurisdiction is usually at an end. nl As we explained 
it in the Northeast Ruling: 

We will not generally arbitrate disputes between utilities and developers 
over the meaning of contract terms, because such questions do not involve our 
authority, under PURPA and PSL 5 66-c, to order utilities to enter into 
contracts. Requests to arbitrate disputes over breach of contract issues are 
simply beyond our jurisdiction, in most cases. n2 

n2 Case 90-E-0975, Northeast Cogen, Inc., Declaratory Ruling (Issued April 8, 
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1991) (Northeast Ruling); see also Case 89-E-207, Long Island Lighting Company 
and American Ref-Fuel Company of Hempstead, Declaratory Ruling (Issued January 
4 ,  1990) (Ref-Fuel Ruling). 

nl Continuing jurisdiction is exercised only over a few contract clauses, 
generally where required by statute or regulation. See, e.g., Case 88-E-081, 
Order Denying Rehearing and Clarifying Prior Order (Issued December 12, 1989). 

n2 Northeast Ruling, p. 5. [*el 

Exercising the plenary jurisdiction over contract terms that Erie desires is 
not possible, n3 because the PURPA regulations provide that contractual 
arrangements between a QF like Erie and the utility purchasing its power are 
binding and beyond state interference. n4 Indeed, contracts that included 
clauses requiring the exercise of continuing jurisdiction over all contract 
terms were denied approval until modified. n5 Erie has not justified a departure 
from the policy of declining to decide breach of contract questions, or 
identified a source for the authority to exercise jurisdiction over such issues. 
nl 

n3 Although Erie couches its petition as a request to revise our milestone 
policies, the relief it desires would require revision of the contractual 
milestone terms as well. 

n4 18 C.F.R. 5 292.304(d); Case 28689, Niagara Mohawk Power Corporation and 
Dresser-Rand Company, Order Approving Contract Subject to Conditions and Denying 
Petition (Issued June 19, 1989), pp. 10-11. 

n5 See Case 90-E-0285, New York State Electric & Gas Corporation and Empire 
Energy Niagara L.P. - Contract No. 480, Letter Order (Issued July 23, 1990). 

nl While, as in the Ref-Fuel Ruling, policies that existed at the time a 
contract was approved may be clarified later, Erie's citations do not 
demonstrate that clarification of the milestone policies is needed. Both the 
Milestone Opinions and the Island Cogen Ruling unequivocally reject arguments, 
like Erie's, in favor of excusing missed milestones. The Inter-Power Order is 
not relevant, because, unlike Erie and all other QFs now under contract, that 
developer is subject to PSL Article VIII. [*91 

Moreover, intervention in this sort of dispute would lead to frequent 
petitions requesting resolution of other contract controversies between 
utilities and suppliers of all sorts. Nothing about such disputes is unique to 
utility regulation or to utility consumer production. These are disputes 
between businesses, better resolved, according to commercial law principles, 
through negotiation, arbitration, or the courts. 

Opinion No. 91-2, n2 however, stated that utility managements are expected to 
make power supply decisions prudently, and are compensated accordingly. In 
making such judgments, NYSEG should consider all the facts and circumstances, 
and should not view contract cancellation as the only alternative. When a 
potentially beneficial project encounters difficulty, restructuring the contract 
to realize the benefits and shield ratepayers against the potential for 
overpayments should be explored. nl 
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n2 Case 90-E-0675, et al., Opinion and Order Establishing Power Purchase 
Contract Policies and Procedures (Issued February 25, 1991). 

nl The preexisting contract is a factor which may be considered during such 
restructuring negotiations. See Case 90-E-0289, Oxbow Power Corporation, 

(Issued June 20, 1990). [*lo1 
Order Denying Rehearing (Issued September 10, 1990) and Declaratory Ruling 

Accordingly, we find and declare that we will not grant the petition to 
resolve the dispute between Erie Energy Associates and New York State Electric h 
Gas Corporation, although the prudence of the utility's overall approach to this 
dispute and others like it may be reviewed in an appropriate proceeding. 

By the Commission 
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West Penn Power Company (West Penn) and Amco 

Advanced Materials Corporation and Allegheny Ludlum 
Corporation (Industrials), two large industrial customers 
of West Penn, petition for review of an order of the 
Pennsylvania Public Utility Commission (PUC) recal- 
culating the amount West Penn is to pay for power 
from a qualifying facility n l  (QF) called the Shannopin 
project to be built by Mon Valley Energy Corporation 
(Mon Valley). West Penn and the Industrials contend 
the amount to be paid for this power is excessive be- 
cause the PUC used improper factors in calculating the 
amount to be paid for power produced by the Shannopin 
QF. [*2] The amount to be paid for QF power ordered 
by the PUC here was based on a recalculation of the 
avoided cost in response to a remand from this court, 
in Msr Penn Power Company v. Pennsylvania Public 
Utility Commission, 15-4 Ih. Commonwealth Ct. 136, 
623 A.2d 383, appeals discontinued, 5-35 Fti. 662, 634 
A.2d 225, 227 (1993) (Shannopin 111). We directed the 
PUC to make a new calculation of the amount to be paid 
to a QF, called the capacity cost rate, using inputs and 
criteria appropriate for October 15, 1987, the date of the 
"legally enforceable obligation" between West Penn and 
Mon Valley. 

n l  A "qualifying facility" or QF is the common 
term for cogeneration facilities and small power pro- 
duction facilities as defined in the Public Utility 
Regulatory Policies Act of 1978 (PURPA), and 
the implementing regulations promulgated by the 
Federal Energy Regulatory Commission (FERC). 
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A "cogeneration facility" is one that produces both 
electric energy and steam or some other form of use- 
ful energy, such as heat. 16 U.S.C. § 796(18)(A). 
A "small power production facility" is one that has 
a production capacity of no more than 80 megawatts 
(MW) and uses as a primary energy source biomass, 
waste, geothermal resources or renewable resources 
such as wind, water or solar energy to produce elec- 
tric power. 16 U.S.C. 5 796(17)(A). 

[*31 

I. 

To understand the issues in this case, it is first nec- 
essary to give the history of the Shannopin QF. nZ The 
Shannopin QF project was one of a number of projects 
agreed to by West Penn so that the purchase of QF power 
would replace its portion of a 900 MW, coal-fmed power 
station comprised of three units at one facility which 
was planned by West Penn's parent company, Allegheny 
Power Systems, Inc. n3 The first unit of the power sta- 
tion was planned to come on-line in 1995, the second 
and third units in 1997 and 1998. After lengthy nego- 
tiations, on October 15, 1987, the parties had entered 
into an electric energy purchase agreement (EEPA) for 
the Shannopin project. The agreement stated that Mon 
Valley would build the Shannopin facility to be an 80 
MW output coal-fired cogeneration facility with a steam 
host. The EEPA had a term of t h i i  years and originally 
stated Shannopin would come on line in September of 
1992. The EEPA provided that Mon Valley would re- 
ceive a capacity credit of 4 cents per kilowatt hour for 
capacity, based on West Penn's calculation of its avoided 
costs n4 for a portion of the planned 900 MW power 
station. The avoided costs contained in the EEPA were 
based [*4] on West Penn's projections at the time of 
"serious negotiations" with Mon Valley in September of 
1986. At the same time, West Penn made agreements 
with two other QFs so that the three combined would re- 
place its portion of the 900 MW plant. The anticipated 
power station was expected to meet West Penn's demand 
for power beginning in 1995. Because of litigation de- 
lays, the Shannopin QF has not yet been built. 

n2 For a discussion of PURPA and how it relates 
to the history between West Penn and Shannopin 
and related QFs, see West Penn Power Company 
v. Pennsylvania Public Utility Commission, Pa. 
CommonwealthCt. , A.2d (No. 107C.D. 
1995, filed May 25, 1995). 

n3 The 900 MW power station was planned to meet 
the power needs of several subsidiaries of Allegheny 
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Power Systems, Inc. The other subsidiaries also be- 
came involved in QF purchase arrangements to 0th- 
envise meet their needs. 

n4 Avoided costs are calculated when a QF "of- 
fers energy of sufficient reliability and with suffi- 
Cient legally enforceable guarantees of deliverability 
to pennit the purchasing electric utility to avoid the 
need to construct a generating unit . . . then the rates 
for such a purchase will be based on the avoided ca- 
pacityandenergycosts." 18 C.F.R. g 292.101(b)(6). 

[*SI 
One of the other QF projects that was intended to re- 

place the 900 MW power station was being developed by 
North Branch Energy Partners (now Washington Power 
Company) at Burgettstown. The EEPA for that QF 
project was signed on the same date the EEPA was signed 
for Shannopin, and the Burgettstown project would also 
be an 80 MW cogeneration facility. The EEPA with 
Burgettstown provided for a capacity cost rate of 3.6 
cents per kilowaa hour and the term of the EEPA was 
for 33 years rather than the 30-year term of the EEPA 
for Shannopin. The capacity cost rate was lower for the 
Burgettstown project because it was expected to be in 
service as of October of 1991, whereas Sbannopin was 
not expected to be in service until September of 1992, 
and, to a lesser extent, because it was for a three-year 
longer term. It too has not yet been built, and the ap- 
proval of the Burgettstown project and its avoided cost 
rate has taken aparallel course with the litigation for the 
Shannopin project. 

The litigation for both projects began almost inundi- 
ately after the signing of the contracts, albeit initially 
it was amicable between the QFs and West Penn. In 
January of 1988, West Penn filed a petition 1'61 with 
the PUC seeking approval of its EEPA with Mon Valley 
and seeking assurance that it would be able to recover 
all of the payments to the QF from iatepayers. After 
giving notice and an opportunity to be heard to West 
Penn's customers, n5 the PUC approved the EEPA and 
the pass-through of costs associated with it. On ap- 
peal, this court reversed the PUC in an unpublished 
decision, holding that the calculation of avoided costs 
under PURPA should not be based on the time of "se- 
rious negotiations" but instead should be based on the 
date of a "legally enforceable obligation". n6 We re- 
manded the case for a recalculation of capacity cost rate 
as of October 15, 1987, the date of the contract sign- 
ing. Annco Advanced Materials Cop .  v. Pennsylvania 
Public Utility Commission, No. 2091 C.D. 1989, filed 
July 17, 1990, petition for allowance of appeal de- 
nied, No. 545 WD. 1990, filed November 19, 1991 
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(Shannopin I). See also the related decision in Armco 
- Advanced Materials C o p .  v. Pennsylvania Public 

Utility Commission, 135 Pa. Commonwealth Ct. 15, 
579 A.2d 1337 (1990), affirmed per curiam, 535 Pn. 
108, 634 A.2d 207 (1993). cert. denied, U S .  , 
115 [*7] S. Ct. 311 (1994) (Milesburg 11). n7 - 

n5 The participation of West Penn's customers was 
permitted after this court's decision in Barasch v. 
Pennsylvania Public Utility Commission, 119 Pa. 
Commonwealth Ct. 115, 550 A.2d 257 (1988). pe- 
tition for allowance of appeal denied, 523 Rz. 652, 
567 A.2d 655 (1989) (Milesburg I), a decision in 
regard to one of the related QFs. 

n6 The legally enforceable obligation refers to the 
time the QF makes a binding commitment to deliver 
energy and capacity and generally is the time a con- 
tract is signed between the QF and the utility. The 
serious negotiations standard refers to an agreement 
in principle on price, but does not oblige the QF to 
sell power in the first place. 

n7 While Shannopin I was pending, Mon Valley re- 
quested that the PUC extend certain milestone dead- 
lines in the EEPA due to litigation and other delays. 
Milestone deadlines are conditions on the QF in the 
EEPA such as the date by which a good faith deposit 
must be made, or the date by which fmancing for the 
facility is closed. Apparently, based on subsequent 
forecasts, West Penn submitted evidence in an at- 
tempt to demonstrate that it no longer needed the ca- 
pacity that was bargained for in the EEPA. The PUC 
extended the milestones as requested by Mon Valley 
and refused to consider whether West Penn currently 
needed the capacity it had agreed to. On appeal 
from that decision, this court affirmed the PUC in 
Wst Penn h w e r  Co. v. Pennsylvania Public Utility 
Commission, 150 II?. Commonwealth Ct. 349, 615 
A.2d 951 (1992), petition for allowance of appeal 
denied, 536Pa. 631, 637A.2d 291 (1993). cert. de- 
nied, US. , 115 S. Ct. 311 (1994) (Shannopin 
11). We held that, because West Penn legally agreed it 
had a need for capacity when it made the agreement 
with Mon Valley, it cannot at a later date change the 
terms of the agreement because it believes that, based 
on hindsight information, it made an erroneous de- 
cision. 

On remand, the PUC interpreted our decision to re- 
quire recalculation of only the corporate tax rate com- 
ponent of the capacity cost rate, contending that it was 
the only component challenged by West Penn and the 

- 

Industrials. The PUC directed all parties to submit pro- 
posed calculations of a capacity cost rate based on cor- 
porate tax rates in effect October 15, 1987, and for vari- 
ous potential in-service dates. The PUC issued an order 
adopting the calculations of Mon Valley and entering 
an order recalculating the cost rate. West Penn and the 
Industrials appealed. 

Reversing the PUC, we held that by fixing as the 
"polestar" the date that the parties entered into a "legally 
enforceable obligation," PURPA requires the PUC to de- 
termine as of that date whether the avoided cost agreed 
to by the utility and the QF was just and reasonable to 
ratepayers. Shannopin IN, 154 Pa. Commonwealth Ct. 
at 145, 623 A.2d at 387. Because that determination 
is made on time-sensitive data and the avoided cost is 
set as of that date, we held that the PUC has to make 
the determination by reexamining all of the elements that 
determine the avoided cost, rather than just one element. 
Id. Again, we remanded [*9] for a recalculation of the 
amount to be paid for power produced by the Sbannopin 
QF. It is the PUC's calculation of the amount paid for 
QF power on the remand that is before us now. 

11. 

The amount to be paid for QF power is based on the 
avoided cost. The "avoided cost" essentially represents 
the amount of money a utility would otherwise spend if 
it had to construct a facility to produce needed energy 
or to purchase it from another source, rather than pur- 
chasing it from the QF. See 18 C.F.R. 5 292.101@)(6). 
Section 210@) of PURPA, 16 US.C.  5 82&-3(b),.es- 
tablishes that rates for QF purchases may not be greater 
than the full avoided costs of the utility. n8 See also 
18 C.F.R. 5 292.304(a)(2); American Paper Institute, 
lnc. v. American Electric h w e r  Service C o p ,  461 
US. 402, 76 L. Ed. Zd 22, 103 S.  Ct. 1921 (1983); 
Milesburg 11. 

n8 Avoided costs may be calculated at the time 
the legally enforceable obligation is incurred, and 
rates calculated as of such time will meet the statu- 
tory and regulatory requirements even if they dif- 
fer from avoided costs at the time of delivery. 18 
C.F.R. 5 292.304@)(5) and (d)(2). FERC has deter- 
mined that PURPA permits "lock-ins," that is, fixed- 
rate long-term QF contracts. In re W a r  Penn h w e r  
Company, 71 EE.R.C. P61,153 (order denying pe- 
tition for declaratory order, May 8, 1995). 

[*IO1 



1995 Pa. Commw. LEXIS 344, *IO 
Page 123 
LEXSEE 

While avoided costs is the basis for the amount to be 
paid, the rate to a QF supplying electric power from the 
purchasing utility, as set under the terms of the EEPA, 
is known as the capacity cost rate or capacity credit. 52 
Pa. Code 8 57.31. n9 The capacity cost rate is intended 
to reflect the ability of the QF to allow the utility to 
avoid the planned generating facility or another power 
purchase, and to reflect how closely the QF matches the 
utility's need for capacity. Milesburg 11. If the QF comes 
on-line on the same day as the avoided plant was planned 
to come on-line and all other factors are the same, the 
capacity cost rate for the period of the contract would 
equal the avoided cost (over the period of the contract). 

n9 Capacity costs are those costs associated with 
providiag the capability to deliver energy -- primar- 
ily the capital costs of facilities. See 45 Fed, Reg. 
12216, the commentary to the original publication 
of 18 C.F.R. 5 292.101, the definition section of the 
FERC regulations implementing PURPA. 

[*I11 
While the avoided cost never changes, the capacity 

cost rate changes when there is a change in the QF's in- 
service date because some factors in the calculation for 
the rate are time-sensitive, for example the cost of capi- 
tal and construction costs, and a discount rate is applied 
to adjust for those factors. n10 Where the parties bar- 
gain for an in-service date that is close to the planned in- 
service date for the avoided facility, the capacity cost rate 
is higher to reflect a close match to the actual capacity 
needs of the utility, and for an earlier in-service date, the 
capacity cost rate is lower to reflect the amount of time 
it is in-service prior to the time the utility is projected to 
need the power. Milesburg 11, 135 It?. Commonwealth 
Ct. at 39, 579 A.2d 1350. Using the Burgettstown QF 
as an example, if the contract had set an in-service date 
of October 1, 1995 for the QF, the date of the planned 
avoided facility, the capacity cost rate would have been 
set at 5.71 cents per kilowatt hour, but the contract set 
an in-service date of four years before October of 1995, 
and the analogous capacity cost rate was set at 3.6 cents 
per kilowatt hour. 

n10 This is reflected in both the PUC's method- 
ology for calculating capacity cost rates in the regu- 
lations and in West Penn's methodology by the ap- 
plication of a fixed charge rate. See 52 Pa. Code 
§ 57.34(c)(I) and R.R. 402a. The fixed charge rate 
represents those wsts that change over time, such as 
the cost of debt or cost of capital. 

[*I21 

In response to a petition for recalculation filed by Mon 
Valley after the remand order, the PUC issued a tenta- 
tive order on February 3, 1994 recalculating the avoided 
cost rates for the Shannopin project and setting a capac- 
ity cost rate. With the tentative order, the PUC issued a 
set of calculations purportedly based on the West Penn 
methodology for calculating payments to QFs, as sub- 
mitted in the original Shannopin I11 recalculation pro- 
ceeding. However, while West Penn's calculations were 
based on the avoided costs of the total power station 
in-service as of October 1, 1995, the PUC extended 
the calculations to establish a range of rates based on 
QF in-service dates from October 1994 through October 
1998. The tentative order calculations produced capac- 
ity rates varying from 4.9538 cents per kilowatt hour, to 
a maximum rate of 8.0151 cents per kilowatt hour, for 
concomitant project on-line dates ranging from October 
I ,  1994 to October 1, 1998. (R.R. 398a. 402a418a). 

The PUC stated that it was relying on factors used for 
the capacity cost rate calculation for the Burgettstown 
project because that calculation was approved by this 
court in A m o  Advanced Materials Corporation v. 
[*I31 Pennsylvania Public Utility Commission, 157 It?. 
Commonwealth Ct. 150, 629 A.2d 221 (19931, petition 
for allowance of appeal denied, It?. , 644 A.2d 
165, cert. denied, U.S. , 115 S. Ct. 315 (1994) 
(Burgettstown 11). and was used by both West Penn and 
Mon Valley. In Burgettstown 11, the PUC directed all 
parties to submit their recalculations of the avoided costs 
based on factors known at the time of the legally en- 
forceable obligation, Le., October 15, 1987. The PUC 
adopted the Calculations of North Branch which, con- 
sidering inputs at the time of the legally enforceable 
obligation, established a range from 4.91 cents per kilo- 
watt hour based on an in-service date of July 1, 1994, to 
5.71 cents per kilowatt hour based on an in-service date 
of October 1, 1995, or alater in-service date. This court 
affirmed those calculations in Burgettstown 11. n l l  

n l l  West Penn and the Industrials appealed the 
PUC's decision contending that the recalculations 
were in error because they provided sufficient evi- 
dence that, as of the October 15, 1987, the power 
was not needed. We held in Burgettstown I1 that 
hindsight information could not be relied on by the 
utility to establish it did not need power at the time 
it agreed to purchase power from the QF, and that 
the avoided cost calculation must be determined on 
factors known as of the date the legally enforceable 
obligation was incurred. Id., at 159, 629 A.2d at 
226. 
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tentative order by filing several motions: 

. a motion for summary judgment arguing that Mon 
Valley is no longer a QF because it's original steam host, 
Shannopin Mining Company, is bankrupt and it had to 
find a new one. 

West Penn and the Industrials responded to the PUC's 

. a motion for reconsideration arguing that a hearing 
must be provided on the recalculation because the ad- 
judication is a rate case and involves a large amount of 
costs affecting the public. 

. exceptions arguing that, if the calculations used in 
Burgettstown I1 are applicable, then the maximum ca-' 
pacity rate that can be set for Shannopin is 5.593 cents 
per kilowatt hour because that was the capacity rate set 
in Burgettstown I1 for a QF coming on-line on October 
1, 1995, or thereafter. 

The PUC denied all of the motions and adopted the rates 
set forth in the tentative order with the maximum rate 
at 8.0151 cents per kilowatt hour for an on-line date in 
1998. The PUC stated that if a developer loses its QF 
status, the EEPA is no longer valid; some non-crucial 
changes in a project does not mean it is no longer a QF. It 
noted that Mon Valley promptly found a new steam host 
when [*15] its host went b b p t  and that the steam 
host was not specified in the EEPA. Also, if West Penn 
questions the QF status of the Shannopin project, the 
PUC stated, it could file a petition with FERC, noting 
that whether Shannopin maintained sufficient site con- 
trol is beyond the scope of the remand order and outside 
of its jurisdiction. The PLJC also held that this is not 
a rate case and because the PUC's role is limited, no 
additional hearings are warranted. 

As to whether the maximum rate set in Burgettstown 
I1 should apply, the PUC stated: 

Mon Valley should not be penalized because the 
Shannopin Project will come on line in late 1995 or 
thereafter. The project was originally intended to avoid 
a combination of the three base load plants scheduled 
for 1995 through 1998. The original calculations of 
avoided capacity costs were based on that understand- 
ing. The basis for the calculations will not be altered 
here. Further, that the Shannopin contract is for three 
years less than the Burgettstown contract is irrelevant 
here. The capacity payment was based on West Penn's 
anticipated costs to build three base load coal plants and 
broken down to a price per kilowatt hour (kWh). 

[*I61 

(PUC's opinion and order of December 1, 1994, slip 
op. at 11). West Penn and the Industrials then filed 
these appeals. n12 

n12 Our scope of review of a decision of the PUC 
is to determine whether constitutional rights have 
been violated, or an error of law committed, and 
whether the necessary findings of fact are supported 
by substantial evidence in the record. Section 704 
of the Administrative Agency Law, 2 Pa. C.S. p 
704; GPU Industriol v. Pennsylvania Public Utili& 
Commission, 1M Pn. Commonwealth Ct. 626, 628 
A.2d 1187 (1993). 

111. 

At issue is the propriety of the PUC's translation of 
the avoided cost into the capacity cost rate. West Penn 
and the Industrials contend the PUC erred as a mat- 
ter of law by ordering a capacity cost rate that exceeds 
West Penn's avoided cost as determined in Burgettstown 
11. The Shannopin rate of 8.0151 cents per kilowatt 
hour is forty percent higher than the maximum rate for 
Burgettstown, and the maximum rate for Burgettstown 
is set for an in-service date [*17] of October I ,  1995 
or thereafter. Because both projects were contracted on 
the same date to avoid the blended costs of the 900 MW 
power station, they assen both projects should have sub- 
stantially the same rates and those rates cannot exceed 
West Penn's avoided costs as calculated based on data 
available at the time of the EEPA. 

The difference in rates is largely based on extending 
the on-line dates beyond October 1, 1995 to October 
1, 1998 for Shannopin. West Penn and the Industrials 
contend that the PUC abused its discretion: 

. by extending the on-line dates of &e QF beyond the 
date when the avoided cost for the power station was 
determined; 

, by ignoring the fact that the EEPA was meant to 
avoid a power station, including the sunk costs associ- 
ated with the first unit, rather than a single unit of the 
power station; 

. by mistakenly assuming West Penn's methodology 
could be used for on-line dates after 1995 resulting in 
the unintended compounding of costs; n13 and, 

n13 West Penn and the Industrials argue that West 
Penn's methodology was set up to give a discount in 
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rates when the QF came on-line before October of 
1995. But the inclusion of that discount factor when 
the in-service date is after October 1995 creates a 
positive number that compounds the rates. 

1'181 

. by failing to properly update all of the inputs in 
the avoided cost calculation as required by this wurt's 
remand order. 

Examining the EEPA and the course of conduct between 
the parties at the time of the contract, the parties under- 
stood that: 

. The QF projects were agreed to in order for West Penn 
to avoid building the 900 MW station as a whole, and 
the avoided costs for the QFs were based on the wsts to 
West Penn for building the power station. 

. October 1, 1995 was the planned date that the first 
unit of the 900 MW power station would come on-line. 

. The EEPAs did not state that any QF was intended 
to avoid a specific unit of the 900 MW power station. 

. All parties admit that the rate offered all of the QF 
developers at the time of the EEPAs and used through- 
out the proceedings was based on the blended wst of the 
three units for the 900 MW power station. The blending 
of costs gives the ratepayers, the PUC stated, the benefit 
of economy of scale resulting in a reduced rate. (PUC's 
opinion, slip op. at 24). 

. There has never been an objection to the calcula- 
tion of avoided wsts based on the cost of the 900 MW 
power station [*I91 as a whole, including the sunk costs 
1114 that would be necessary for building the first unit 
of the station, but would provide structures that must be 
present for each unit of the station to run. 

1114 Sunk costs are the costs associated with the 
common facilities that would be required no matter 
how many units were built at the site. 

From the foregoing, it is clear that the parties agreed 
to an avoided cost equal to the blended cost of the en- 
tire power station and treated it as if the entire avoided 
power station was to come on-line on October 1, 1995. 

The central question then is whether the PUC can cal- 
culate a capacity cost rate based on in-service dates of 
the second and third units of the power station, coming 
on-line in 1997 and 1998, rather than based on when the 
entire station was treated by the parties as coming on- 

line, October 1, 1995, the date of the avoided cost calcu- 
lation. Although this court has agreed that the PUC may 
alter some terms of an EEPA, the PUC may not extend 
the rate calculation 1'201 to dates beyond the planned 
date for the avoided power station because that results 
in a rate that is greater than the full avoided cost to the 
utility. 

In Milesburg 11, the developer requested relief from 
certain contract deadlines that it asserted wuld not be met 
due solely to litigation delays. We held that where the 
utility subjects its purchase agreement to the scrutiny of 
the PUC, it incurs the risk that the PUC may modify pro- 
visions of the wntract if it concludes those provisions are 
not in accordance with PURPA and FERC regulations. 
We stated that the principle applies to terms relating to 
milestone dates as well as terms relating to price, that 
is, the PUC must order a rate for a power purchase for 
equivalent to, hut no more than, the full avoided wsts, 
citing 18 C.F.R. $? 292.304@)(2). Milesburg Il, 135 
Po. Commonwealth Ct. at 37, 579 A.2d at 134849. 
We held, then, that the PUC properly extended the mile- 
stone deadlines of the original EEPA in order to ensure 
that litigation delays did not bewme the factor to deter- 
mine whether a project proceeds or fails. Id. at 38-39, 
574'A.2d at 1349. We also held that the capacity wst 
rate wuld be based on an in-service [*XI  date later than 
the one agreed upon in the EEPA @ut not beyond the 
planned in-service date of the avoided facility) because 
such a change did not affect the avoided cost but only 
reflected a closer match to the projected capacity needs 
of the utility. Id. In Shannopin 11, we held that the PUC 
could change the f m c i n g  closing date in the EEPA 
due to litigation delays, and that because that date was 
changed, the other dates in the EEPA which rely on that 
date were also postponed, including the in-service date 
of the QF. We reiterated that, despite a change in the 
in-service date, West Penn's avoided wst remained wn- 
stant and the capacity cost rate is reasonable so long as 
the rates are at or below the full avoided cost of utility. 
Shannopin Il, 150 Po. Commonwealth Ct. at 370, 615 
A.2d at 962. 

While the PUC may alter t e r n  of the contract due to 
litigation delay or terms that are not in compliance with 
PURPA, including terms relating to price, that discre- 
tion is not without limits. The PUC is without discretion 
to change terms of the EEPA by ordering a capacity cost 
rate that is greater than the full avoided cost to the facil- 
ity. As calculated by the PUC, if Shannopin [*22] comes 
on-line on October 1, 1995, the date of West Penn's pro- 
jected need for power, the capacity cost rate is 5.5933 
cents per kilowatt hour. (R.R. 406a). This is the capac- 
ity cost rate that is equivalent to West Penn's full avoided 
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cost as fixed at the time of the contract. Although the 
PUC may reform the EEPA to allow Shannopin to come- 
on line later than October I ,  1995, n15 the PUC can- 
not change the EEPA under PURPA to allow a capacity 
cost rate calculation that is higher than the capacity cost 
rate equal to a breakdown of the avoided cost to West 
Penn for the power station on October 1, 1995, that is, 
5.5933 cents per kilowatt hour. The PUC's calculations 
for Shannopin raises to a maximum of 8.0151 cents per 
kilowatt hour based on an in-service date for Shannopin 
of October 1, 1998. This is well above the capacity cost 
rate that is equivalent to the full avoided cost of West 
Penn and is an abuse of discretion and in violation of 
PURPA. Section 210(b) of PURPA, 16 U.S.C. $ 8 2 4 -  
3@); 18 C.F.R. 5 292.304(a)(2) and (b)(2); American 
Paper Institute. 

n15 We do not address whether the PUC could al- 
low the QF to come on-line after the date of when the 
last unit of the avoided facility was planned to come 
on-line, however we note that the PUC determined in 
this case that it would not extend the calculations be- 
yond October l ,  1998, in order to coincide with the 
planned on-line date for the third unit of the power 
station. 

The error in calculating capacity cost rates beyond 
the date the parties agreed to in the EEPA, as to when 
the avoided power station was projected to come on- 
line, is apparent when comparing the rates established 
in Burgettstown I1 and those set by the PUC in this case. 
The maximum capacity cost rate set for the Burgettstown 
project is 5.71 cents per kilowatt hour for an in-service 
date of October 1, 1995 or thereafter. The maximum 
capacity cost rate for Shannopin was set by the PUC 
as 8.0151 cents per kilowatt hour, which is forty per- 
cent higher than b e  maximum capacity cost rate for 
Burgettstown. Because both QF projects were agreed to 
in order for West Penn to avoid the same 900 MW power 
station projected to be needed on October 1, 1995, and 
the contracts were signed on the same day, the parties 
admit, and the PUC determined (PUC's opinion, slip 
op. at 24 and 27). that the avoided cost to West Penn 
is exactly the same for each project. n16 Because the 
avoided cost is exactly the same for each project, the 
maximum capacity cost rates should be substantially the 
same rather than forty percent different. Also, if as here, 
one or both QFs are coming on-line after the date of the 
[*24] planned in-service date of the avoided facility as 
fixed at the time of the contract, the capacity cost rate 
cannot exceed the full avoided cost which is equivalent 
to the capacity cost rate calculated for the QF on the date 

of the projected need for power. 

n16 For any given in-service date, only a slight 
difference should result in the capacity cost rate due 
to the three-year difference in the term of the EEPAs 
for the projects. 

Mon Valley argues that the fact that the EEPA did not 
specify which unit of the power station Shannopin was 
intended to avoid means that the capacity cost rate can 
be calculated up to the projected dates for those units 
to come on-line because it could still avoid that power. 
Initially, we point out that the fact that the unit of the 
power station that each QF was supplanting was not spec- 
ified supports the agreement of the parties that all of the 
QFs were intended to avoid the blended cost of the whole 
900 MW power station as those costs were projected for 
October 1,1995, thedatewhen[*25] somepowerwould 
be needed by West Penn, and that all of the QFs were 
intended to come on-line prior to that date. More im- 
portantly, while it is true that the 900 MW power station 
was to consist of three units, with the second and thiid 
coming on-line in 1997 and 1998, because of sunk costs, 
the parties agreed to a blended avoided cost based on an 
October 1, 1995 date when power from the first unit 
would come on-line. While West Penn and Shannopin 
could have agreed to an EEPA that specified one unit of 
the 900 MW power station that it was intended to avoid, 
and in that case the avoided cost of that unit (including 
a portion of the sunk costs in each unit) at the time its 
power would be needed may have been higher resulting 
in a higher maximum capacity cost rate, the parties did 
not make such a bargain. 

The PUC stated that to limit the capacity cost rate to 
1995 would penalize Mon Valley presumably because it 
fixed a date before it could deliver power. However, 
Mon Valley is not prohibited from coming on-line after 
October 1, 1995, it is only the capacity cost rate that is 
maximized. The maximization is mandated by PURF'A 
and the PUC cannot alter that part of a QF contract. 
Accordingly, [*26] we must reverse the PUC's calcula- 
tions and that part of the PUC's order determining that 
the capacity cost rate for Shannopin may be calculated 
and continues to rise for on-line dates later than October 
1, 1995 because the capacity cost rate calculated for an 
on-line date of October 1, 1995 is the maximum capac- 
ity cost rate available to Shannopin because it is equal 
to the full avoided cost to West Penn. 

IV. 
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West Penn argues that the recalculation proceeding is 
moot and the Shannopin QF project no longer exists be- 
cause Mon Valley failed to maintain adequate site con- 
trol. The PUC found that, because Mon Valley promptly 
arranged for a new steam host when the planned site went 
bankrupt, it maintained adequate control. The PUC also 
found that, if West Penn questions the QF status of the 
Shannopin project, it could file a petition with FERC. 
The record establishes that at the time Mon Valley lost 
its steam host, no action was taken to decertify the QF. 
West Penn tiled neither a petition to decertify the QF 
or for a declaratory order from FERC. See Independent 
Energy Producers, Inc. v. California Public Utilities 
Commission, 36 F.3d 848 (9th Cir. 1994). Because 
there is substantial [*27] evidence in the record for the 
PUC findings that Mon Valley promptly corrected the 
loss of the steam host, and because a specific steam host 
was not named in the EEPA, there was no basis to con- 
clude that Mon Valley lost its QF status or that the con- 
tract was violated. The PUC is affirmed in that pan, 
and West Penn continues to remain obligated under the 
EEPA. 

V. 

West Penn summarily argues that the PUC did not 
properly update all of the inputs in the calculation to 
the time of the contract signing, relying on the state- 
ment of its expert, Albert F. Kave. Kave stated that the 
AFUDC (Additional Funds Used During Construction) 
and the inventory costs used in the PUC's Attachment 
A were overstated. In response to Kave's statement, 
the PUC held that the AFUDC and inventory costs used 
were those found to be appropriate in its Burgettstown 
decision and upheld in Burgettstown 11. Although Kave 
presented testimony contrary to the calculations in the 
tentative order, this does not mean that the PUC erred 
in not adopting that testimony. The PUC made fd- 
ings on this matter in its Burgettstown decision (PUC's 
opinion and order of November 24, 1992, Docket No. 
4-880284). and we agree that, [*28] because those inputs 
were approved in Burgettstown 11, they were appropriate 
in this case because the calculation is based on the same 
avoided plant and the EEPA was signed on the same day. 

VI. 

West Penn also argues that the PUC's order was in 
error because it relied on stale data. It argues that 
FERC recently established that QF rates cannot exceed 
the avoided cost to the utility, and that stale data should 
not be relied on to support the avoided cost calculation 
if there is no current need for power, renewing its argu- 
ment that it does not need the power it contracted for in 
the EEPA. In In re Southern California Edisoo Company, 

F.E.R.C. NO. EL95-16-000 and NO. EL95-19-000, is- 
sued February 23, 1995, the decision relied on by West 
Penn, FERC stated that it has "grave concerns about the 
need for this capacity and the staleuess of the data relied 
upon by the California Commission." Id. slip op. at 26. 
However, FERC expressly declined to address the issue 
of stale data and decided the case on other grounds. Id. 
This court recently rejected West Pem's argument on 
this issue and we see no need to address it further. West 
Penn Power Company v. Pennsylvania Public [*29] 
Utility Commission, Pa. Commonwealth Ct. , 

A.2d (No. 107C.D. 1995, filed May 25, 1995). 
We affirm that part of the PUC's order. 

Accordingly, the order of the PUC is affirmed in part 
and reversed in part. The case is remanded for a recalcu- 
lation of capacity cost rates for the Shannopin QF project 
that does not exceed the full avoided cost to West Penn, 
as set at the time of agreement, based on the blended costs 
of the 900 MW power station planned to be in-service 
on October I ,  1995. On remand. the PUC should use 
the capacity cost rates established for the Burgettstown 
project, as upheld in Burgettstown 11, as a guide, with 
the only difference being related to the three-year differ- 
ence in the term of the contracts. The other differences 
in the contracts, such as the 1 1-month difference in orig- 
inal in-service dates, are not applicable where the rate is 
maximized because that difference is caused by the ap- 
plication of the discount for coming on-line earlier than 
the planned in-service date of the planned power station. 
The capacity cost rate should be maximized as calculated 
for the in-service date of Shannopin on October I ,  1995 
and will [*30] not change due to an actual in-service date 
of the QF after that date. The order is affirmed only in 
that part determining that the recalculation proceeding 
is not moot and relying on the data known at the time of 
the contract between the parties. 

DAN PELLEGRINI, Judge 

ORDER 

AND NOW, this 20th day of July, 1995, the order 
of the Pennsylvania Public Utility Commission, dated 
December 1, 1994, No. P-880286 is affirmed in part 
and reversed in part. The order is affirmed insofar as it 
determined the recalculation proceeding is not moot and 
that there was no error in relying on the data known at 
the time of the contract between the parties. The order 
is reversed insofar as it calculated and approved capacity 
cost rates that are greater than the full avoided cost or the 
equivalent, the rate for an in-service date of October 1, 
1995. The case is remanded to the Pennsylvania Public 
Utility Commission for a recalculation of capacity cost 
rates that duplicate those rates previously approved for 
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the Burgettstown project, as discussed in our opinion in 
this matter, with the only adjustment for the three-year 
difference in term of the contract. 

c DAN [*31] PELLEGRINI, Judge 

Jurisdiction relinquished, - 

Page 128 
LEXSEE 

10'78 


