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PARTICIPATING;

Jim Fama, Esquire, Joe Richardson and Robert Dolan
Fepresenting rpc

Ansley Watson, Esquire toptoacntlnq Pasco Cogen,
Ltd.

Jim Jimmerson (Phonetic), Esquire, Fepresenting
North Canadian nnrkotlnq

Bruce May, Esquire, roprooontlnq Vastar

Isggf 1: Should the Negotiated Contract, ag modified by the
Settlement Agreement between Fpc and Panco_Cogon, Ltd., be
aApproved for cost recovery?
Yes. Approval of the Settlement Agreement
gaces risks associated with the Uncertainty of civil
litigation. On balance, because there is more monetary rigk
in rejecting the Settlement Agreement than 4pproving it,
giving at least Some intuitjive recognition to the reduced
need for replacement Capacity due to deregulation increases
the Settlement Agreement ‘g cost-ottocttvono--, and using
traditional regulatory rate base &ccounting as the basis to
calculate simple Payback, the contract buy-out should be
approved.
A4 ! No. The Proposed Settlement
reement s no 4pproved because it is not cost-
effective. The modifications to the Contract result in g,
net overpayment of avoided costs of approxin.toly $17.3
@ Settlement Agreement ig based on the
assumption that Pasco would win the ongoing Pricing dispute
in litigated Proceedings andg that the Commission would be
forced to Pass these prices on to FPC’'s ratepayers. The
Commission lacks Statutory @uthority to approve the recovery

of Qr Payments which exceed a utility’s avoided cost.
SQCO?Q A;toigstévo l.co-londatiggi No. The Proposed
Settlement nt shou not be approved because it is
not Cost-effective. It is based on the assumption that

Issue 2: 1¢ the Negotiated Contract, as modified by the
Settlement Agreement, s approved, how should the energy
Settlement Payment and ongoing Capacity and energy payments
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pursuant to the Settlement Agreement be recovered from the

ratepayers?
i The energy settlement payment of $5.5

m on ongoing energy payments made pursuant to the
Settlement Agreement should be recovered through the Fuel
and Purchased Power Cost Recovery (F.2l) Clause. The
Capacity payments as determined and paid pursuant to the
uttlmn‘ t t lho:ld be recovered t the
Capacity Cost Recovery Clause. The recovery of payments
made prior to their inclusion for recovery through the
adjustment clauses should include interest from the date the
payments were made. Should the Settlement Agreement not be
approved, any necessary adjustments to the Fuel Clause to
reflect the method of pricing energy undser the Contract
prior to the settlement should be made at the next fuel
adjustment hearing.
W If the Negotiated Contract, as modified by the

ement Agreement, is approved, what is the appropriate
method of mmtu? the monthly payments associated with
early termination of the Contract?

If the Settlement nt is approved, 72
percent o buy-out payments should be recovered through
the Capacity Cost Recovery Clause and 28 percent should be
recovered though the Fuel and Purchased Power Cost Recovery
Clause. This split between the clauses reflects the fact
that the payments are justified based on anticipated
capacity and energy savings in the buy-out years. The
recovery of payments made prior to their inclusion for

the adjustment clauses should include
interest from the date the payments were made.

Issue 4: Should this docket be closed?

M Yes. If no person whose substantial
nterests are affected by the Commission’s proposed agency
action files a protest within twenty-one days of the
issuance of this order, this docket should be closed.
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PROCEEDINGS
CHAIRMAN JOHNSON: Item 3. Staff.
MS. WAGNER: Good morning. I'm here to present
Issue 3. On March 13th, 1991, Florida Power

Corporation and Pasco entered into a negotiated

contract. The term of that contract was for 20 years,
beginning July 3rd, 1993, and expiring July 3lst, 2013.
committed capacity underneath this negotiated contract

© @ N o o u s w e

was for 109 megawatts. The capacity payments were
pased on 1991 pulverized coal-fired avoided unit.

-
[=]

On July lst of 1991, the Commission approved this

—
—

negotiated contract for recovery in Docket 910401. In

—
~

August of 1994, a dispute arose between Florida Power

[
w

14 Corporation and Pasco Cogen relating to Florida Power
15 Corporation and Pasco Cogen’s interpretation of the

16 methodology to be employed in determining the pricing
17 under Section 9.12 of the negotiated contract.

18 In November of 1994, Florida Power Corporation

19 petitioned this Commission to interpret Section 9.12 of
20 the negotiated contract. This Commission determined

21 that it did not have jurisdiction to interpret contract
22 disputes. This order was i{ssued under Docket Number

23 940771, Order Number PSC-95-0210-FOF-EQ.

24 gtaff feels that it would be appropriate to

25 summarize that order, and it would help facilitate your
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. 1 understanding of the recommendation and the issues that
2 are presented within this docket. This order stated
3 that our rules are limited when it comes to negotiated
4 contracts, that the Commission may use standard offer
5 contracts at guidelines in interpreting the
6 cost-effectiveness, the cost-effectiveness of the
7 negotiated contract, but that the Commission does not
8 require the standard provisions to be included in the
9 negotiated contract.
10 The Commission also said in its order that it
11 would not interpret negotiated contracts and defers to
12 the courts to answer any questions of contract

. 13 interpretation. The Commission limited involvement in
14 negotiated contracts and contract formation process and
15 to cost recovery. The Commission decided in this order
16 that it could not revisit cost recovery issues unless
17 there was present fraud, misrepresentation, or &
18 mistake.
19 Florida Power Corporation and Pasco proceeded to
20 litigate their dispute in the sixth Judicial Circuit in
21 pasco County. After considering the contested issues,
22 the litigation expenses, and the benefit that the
23 parties would receive, Florida Power Corp and Florida
24 Power Corporation’s ratepayers entered into a
25 settlement agreement with Pasco Cogen Limited. This

JANE FAUROT - 904-379-8669
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. 1 settlement agreement contains four components. The
2 ¢irst component is a new pricing for energy and
3 capacity. The second is a buy-out of the last four
4 years of the contract in seven months; an agreement by
5 pasco to curtail energy deliveries during the off-peak
6 periods; and, fourth, that PSC would reimburse Pasco
7 for disputed energy payments during the period from
8 August 9th, 1994 until September 3oth, 1996.
9 staff has produced a recommendation that has three
10 alternatives to Issue 1, should the Commission approve
11 this settlement agreement. 1 prepared these two charts
12 to help with my -~ to help you understand the

. 13 recommendation. In this chart right here Pasco
14 represents the litigation dispute in the sixth Circuit.
15 1f Pasco were to prevail, the settlement agreement
16 represents a 39 million net present benefit to the
17 ratepayers. However, if it i{s dctermined in the
18 litigation that Florida Power Corporation would
19 prevail, this settlement agreement represents a 17.3
20 negative savings to the ratepayers.
21 In understanding the recommendation you have to
22 know that all the recommendations are based somewhat on
23 what the outcome of the litigation dispute, with how it
24 would be resolved. The primary recommendation is for
25 approval of the settlement agreement. It is based on

JANE FAUROT - 904-379-8669

B —




- o W

w @

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

D ——

risk assessment, replacement capacity., and
1ntotqon¢rctlon01 equity. The risk assessment
contained is pased on the circuit court would find for
pasco and award treble damages. The Commission would
then allow cost recovery of these damages.

1f both of these events were to occur, then
Florida Power Cooporution'o ratepayers would experience
cpproulnatoly 56.3 million in additional payments to
pasco over the term of the contract. S0 what the
primary recommendation did was they tried to split the
difference. And they started at a midpoint analysis of
the litigation dispute. And what they determined was
that there would be a 10.8 million net present value
penefit to the ratepayers if you were to determine that
you could not tell who would win and took the 50
percent split.

Also, this recommendation says that the
cost-effectiveness of the settlement agreement
increases if you assume that you will not need to
replace capacity in the future. And also this
recommendation states that there is no

intorqonoratlonal equity question.

The first alternative staff recommendation is for
denial of the settlement agreement. SPQCiflcally, the

recommendation contends that the -oditlod energy
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payments which reflect Pasco’s court position of 100
percent firm energy for all hours are not based on a
representative calculation of avoided cost. This
recommendation maintains that Florida Power
Corporation’s modeling of avoided units results in a
more appropriate avoided cost study, and that this
Commission cannot approve recovery of payments that are
in excess of the utility’s avoided cost.

The recommendation’s starting point for its
determination is that the Florida Public Service
Commission can only allow recovery for cost less than
the avoided cost. Staff determined that this
settlement agreement when compared to the avoided cost
analysis would have a negative savings of 17.3, so it
would exceed cost by 17.3 million and, therefore, it
should not be cost-effective. This recommendation also
looked at the package deal and determined that Florida
Power Cooperation’s ratepayers would have an increase
in payments compared to the existing contract and,
therefore, it should not be approved. And, third, when
it looked at the Auburndale, Ridge and Orlando Cogen
settlements agreements, which we previously had before
us, this recommendation determined that additional
benefits were not found in this docket.

The second alternative recommendation is also for

JANE FAUROT - 904-379-8669
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denial of the proposed settlement agreement but for

different reasons. The recommendation is based on the
Commission’s previous decision to refrain from
interpreting negotiated contracts especially in regards
to the pricing provisions. Since this agreement awards
all disputed payments to Pasco, it contains an implied
interpretation of a negotiated contract. The
recommendation, this recommendation suggests that it is
more appropriate for the Commission to consider the
potential outcome of the pricing dispute rather than to
attempt to do a contract interpretation. This second
alternative believes that the court would apportion the
disputed amounts between the parties, thus the
cost-effectiveness of the settlement agreement is
estimated in the recommendation based on a 50/50 split
of the disputed amount.

It then takes into account fuel prices,
alternative natural gas forecasts, a moderate inflation
risk, and a GTP inflator used instead of a CPU. The
recommendation maintains that the proposed agreement
should be denied since it is not advantageous to the
ratepayers under scenarios involving moderate legal and
economic risks, and since the proposed settlement
agreement lacks intergenerational equity.

Issue 2 addresses how the revised energy and

JANE FAUROT - 904-379-8669
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capacity payments should be collected. statf
recommends that if the settlement agreement is
approved, the energy payment should be recovered
through the fuel clause. The capacity payment should
pe recovered through the capacity recovery clause.

In lssue 3, staff addresses how the buy-out
payments should recovered. Consistent with Commission
past actions, staff recommends & percentage approach
pecause the early termination could result in both
capacity and energy savings. Florida Power Corporation
and Pasco Cogen Limited, along with other interested
parties, which consist of Vastar Gas Marketing and
North Canadian Marketing are here today to present
ctheir positions on staff’s recommendations. staff is
also available to answer any of your questions.

CHAIRMAN JOHNSON: commissioners, how would you
like to procood? Would you like to ask staff questions
girst or hear from the parties?

COMM1SS1ONER DEASON: 1 would rather hear from the
parties.

CHAIRMAN JOHNSON: Very well. i{ssue-by-issue or
just their qonornl prolontaclonl?

COMMISSIONER DEASON: General ptosontntion.

CHAIRMAN JOHNSON: Florida Power corp-

MR. FAMA: For Florida power COrp. 1'm Jim Fama.

JANE FAUROT - 904-379-8669
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With me today is Joseph Richardson, he is our
President, and Robert Dolan, our Cogeneration Manager.
We have a handout that was provided to staff yesterday,
and Mr. Nixon and Mr. Foley are going to walking around
the handout to the Commissioners and to others in the
room. We would like to divide our presentation into
three parts. Mr. Richardson would like to begin with
some opening comments, Mr. Dolan will come next and
take you through the handout and take you through the
numbers in the case, and I will come last and deal with
the legal issues in the case.

MR. RICHARDSON: Thank you. The settlement --
for the record, I'm Joe Richardson, President of
Florida Power. The settlement of the Pasco Cogen
matter which is being reviewed today is one of several
PURPA contract issues that has or will be before the
Commission. You have approved three, one was denied,
and there are two more that are scheduled in the near
future. Before we get into the specifics of the Pasco
settlement today, though, I want to just take a moment
and make some comments on the broader PURPA contract
issues and the impacts that they are having on Florida
Power and what we are trying to accomplish with all of
these activities that are coming before you.

Florida Power has PURPA contracts of approximately

JANE FAUROT - 904-379-8669
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1100 megawatts. It is & substantial part of the

production of our company, roughly 17 percent of the
energy that we sell is Produced by PURPA generators.
All of this purchased power is substantially higher in
cost than today’'s avoided cost. And this is not unique
to Florida Power, most PURPA contracts throughout the
country are in this situation. To further compound the
Problem, some of these contracts extend as far out as
2025.

Florida Power recognized that the cost of the
PURPA contracts is probably the single greatest adverse
impact on the price of our product: I guess to put
this in perspective, if you could somehow overnight
Just replace all of the PURPA contracts with combined
°ycled gas plants similar to what we are building in
Polk County, you would probably drop our residential
bill by about $5 a 1,000. 1It’'s a significant impact on
the price of our product.

As a result of this, a few years ago we
implemented very extensive actions which were intended
to mitigate the long-term adverse impact of the PURPA
contracts, and the matter before You today is the
result of that effort, one of the results of thac
effort. we recognize that this comes before the

Commission at a very unfortunate time. The extended

JANE FAUROT - 904-379-8669
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outage of the nuclear plant is putting significant
price pressure on our product, and it has attracted a
great deal of attention. I can assure you nobody is
feeling the pressure and the heat of that more than our
management team, and we take it very, very seriously.
And we are doing what we can as rapidly as we can to
rectify that.

But the nuclear situation is -- while it is a big
issue, it’s a relatively short-term issue when compared
to the PURPA contracts. These PURPA contracts are -- I
personally believe are a bigger long-term issue, and
maybe the biggest long-term issue facing Florida Power
right now. But, as much effort and energy as ws may
Put into trying to mitigate these costs, unfortunately,
there is no real meaningful long-term benefit that you
gain, that you can achieve without some short-term
cost.

All I would ask is that as you make your
deliberations today we sincerely believe that our
mitigation strategy which has been in effect for a
couple of years and you're seeing all of these cases
coming before you, is the soundest approach for the
long-term benefit of the ratepayer, and we would just
ask your support in helping us achieve that.

With that I would like to turn it over to Robert

JANE FAUROT - 904-379-8669
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polan, who will present our case.

MR. DOLAN: I'm Robert Dolan with Florida Power.
1 believe you have the handout in front of you. I'm
not going to through this line-by-line, so you don't
have to worry about that. When the Commission
originally approved this contract in the summer of ‘91,
the economic analysis attached to the order showed firm
energy price all the time to Pasco Cogen and the other
contracts. In August of ‘94, FPC due to some changes
in our system and as-available prices implemented
gsection 9.1.2 of the contract and created the dispute
with Pasco Cogen. The settlement that we bring before
you, as demonstrated on chart 1, achieves an additional
$27 million in savings over the original contract
projection of 3.3 million. So this settlement is
almost ten times greater in savings to the customer
than the ccononic'analylis that the Commission used to
approve this contract. And Chart 1, I believe,
demonstrates that fairly clearly.

COMMISSIONER GARCIA: sorry, could you go over
that again.

MR. DOLAN: Yes. when the contract was originally
approved by the Commission it showed a savings to the
ratepayer of 3.3 million out of a $516 million

projected cost of that contract. Those economic

JANE FAUROT - 904-379-8669
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analyses that the Commission relied on to approve the

contracts showed firm energy prices all the time, and
still was projected to pe below FPC’'s avoided cost at
that time. This settlement before you today brings
another $27-1/2 million in savings over those original
economic ju'tlttcatlon- ¢rom 1991 that the Commission
relied on to approve this contract for cost recovery.

COMMISSIONER DEASON: Those numbers are based upon
the assumption that the firm energy payment would be
required at all times?

MR. DOLAN: Yes, sir. And that assumption is
pased on the analysis and the attachments to the orders
of the Commission showing firm all the time.

COMMISSIONER GARCIA: Forgive me, 1'm sorry, you
have said it twice and I missed it. How guch was the
original contract slated to save the ratepayers?

MR. DOLAN: 3.3 million.

COMMISSIONER GARCIA: Thank you.

MR. DOLAN: If you go to the next page, and this
is the rate increase or rate decrease issue. only
pecause of the way FPC 1-plonontod gsection 9.1.2 1is
this settlement appearing like a rate increase. We
could have been paying Pasco Cogen firm all the time
keeping a tracking account and asking the court to

refund the difference to FPC, and then this settlement

JANE FAUROT - 904-379-8669
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1 could look like a rate decrease.
2 But because we were recovering FPC’'s position, not
3 pPasco’s, it makes it appear like a rate increase.  § 4

-

you go to Chart Number 2, this is the economic

5 justification. The blue line is Pasco’s position, the

6 plack line is FPC’s position, and the green line is the

7 settlement.

8 The green line, as Joe Richardson alluded to, has

9 a contract buy-out over the last four years and seven

10 months and, therefore, you are paying above Pasco’s

11 position when you consider the buy-out. We believe the

12 buy-out has a long-term benefit, and you’'re going to
. 13 have to pay some cost to get the benefit out in the

14 future years.

15 Chart 3 is basically just a flowchart of the

16 actions that have got Florida Power and Pasco Cogen to

17 this settlement. The commission originally approved

18 the contract in ‘91. We began paying firm energy

19 payments to Dade County in November of '91. We

20 implemented this four parameter pricing in August of

21 *94. In February of ‘95, the PSC declined the

22 jurisdiction and asked the courts to interpret that

23 section of the contract. since that time we have

24 established five settlements out of the six that we had

25 a dispute with. This Commission has approved three of

JANE FAUROT - 904-379-8669
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those settlements; Auburndale, Orlando Cogen, Ridge
Generating. Pasco Cogen is before you today and Lake
Cogen will be later in the month,

And to guote out of your docket where you declined
Jarisdiction, "In this Case we will defer to the courts
to resolve that dispute. We have made it clear that we
will not revisit our cost recovery determination absent
a showing of fraud, misrepresentation, or mistake."

And that was in Docket 940771. In another docket,
910603, where you were 1ntorpr§t1ng negotiated
contracts, the Commission made a statement, "QF costs
must equal avoided cost at the time they were signed,
not at a later time." we believe this settlement --

CHAIRMAN JOHNSON: When did we say that, which
docket?

MR. DOLAN: "QF costs must equal avoided cost at
the time the contracts were signed, not at a later
time." So you cannot go back and review Your avoided
cost determination at a later date using new
information.

CHAIRMAN JOHNSON: I'm SOrry to interrupt you. In
which order did we say that?

MR. DOLAN: It was in Docket 910603, I believe the

Order Number is 25668.
COMMISSIONER CLARK: But what docket was that,

JANE FAUROT - 904-379-8669
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docket where yoy -.

COMMISSIONER CLARK :

to the Contracts.

CHAIRMAN JOHNSON ; Let me make sure z°
10

m tollowlnq
You. I was looklnq at

the pink box where YOu say we
11 declined Jur!odlctlon Oover Pricing. aAng as I
12 understand YOou, you are saying in robruary of ‘95 we
13

kind of told the courts yoyu guys
14

decide avoided Cost,
or that we have

done al) wWe are

15 avoided Cost issue.

16

energy prices at all
18 times angd the -othodoloqy

Showed that to
19 appropriate Qnalysis. In '94
20 and didgq your audit

be the
+ when yoy all went back

* YOU saw that that wasn‘t,
21 the Proper methodo

in fact,
logy.
22

And in using the Proper

Now, when You came to us to
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kind of, I guess, help you through that, you are
suggesting that we at that point in time that we ‘ust,
we decided that we were out of the avoided cost
business, that we had made the first determination and
that was it, and, therefore, it was just up to the
court to interpret the contract.

MR. DOLAN: That's correct. And there are some
quotes from some of the Commissioners in that order
that Mr. Fama will present.

CHAIRMAN JOHNSON: So you're saying we can‘t go
back and say we need to use a different avoided cost
methodology, because we have already determined firm
energy price at all times would be applied.

MR. DOLAN: That's right. You have to rely on the
economic analysis that was done when the Commission
approved the contract.

COMMISSIONER DEASON: Just because a specific
economic analysis was done that showed positive net
present value does not mean that then we said that was
going to be the standard which would always be applied
in interpreting that contract, now did we?

MR. FAMA: Commissioner Deason, maybe I can answer
that question. I think what is confusing here is the
focus on the 1995 order. I think really you need to go

back to the 1991 order when the contract was originally

JANE FAUROT - 904-379-8669
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1 approved, and the Projections that were Presented to

2 the Commission at that time showed the avoided unit

3 being on all the time, so it was a firm énergy all the

. time. Those were the projections. And the Commission

5 determined at that time that even if that were to

6 occur, that Florida Power would not be Paying more than

7 full avoided cost.

8 COMMISSIONER DEASON: Worst case scenario, it was

9 still positive net Present value.

10 MR. FAMA: vYes, WOrst case scenario. And since

11 that time, of Course, litigation Positions and

12 settlement positions have all been kind of below that
. 13 cap. So I think l;qally it works like this: You can’'t

14 revisit your initial avoided cost determination as far

15 as this contract is at or below avoided cost. But it

16 is a separate question as to whether or not the

17 Commissior has Jurisdiction to interpret contract

18 Provisions that are in €ogen contracts and are tied up

19 with the Commission’s rules.

20 If you may recall back in ‘9s, Florida Power asked

21 You to look at Section 9.1.2 to see if it was

22 consistent with your rules, because You have some very

23 detailed cogen rules. And that’'s really a separate

24 legal question. You decided back then a4t the time you

25 didn’t have Jurisdiction to make that contract

JANE FAUROT - 904-379-8669
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interpretation. I think the Commission can revisit

that decision if it wants to, but only in a prospective
manner going forward.

I'm not in anyway saying we don’t support these
settlements or you should revisit it with respect to
the parties that have already come before you or are
pending before you, but for the future the Commission
could decide, you know, that you don’t like the
jurisdictional ruling you made before and you do want
to make some interpretations and you do want to have
Some more control over these cogen issues that are
related to your rules.

MR. DOLAN: Well, just to continue, Florida Power
in one of our cases has already lost our position on
the Section 9.1.2. Judge Briggs in the Lake Cogen case
ruled that it had to be a operable real unit. So the
four parameter unit at least in one court --

COMMISSIONER CLARK: Had to be a what?

MR. DOLAN: An operable real unit, as if you had
built the unit using all the parameters that would be
associated with a unit that had been constructed.

COMMISSIONER CLARK: Do you construe that to be
favorable to your position or favorable to Pasco?

MR. DOLAN: Well, it clearly said we can’t do the

four parameter, so it’'s not favorable to our position

JANE FAUROT - 904-379-8669
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1 on the tour-plrcuotor issue. pagco Cogen contends that
2 it Supports their Position. apg if you modeled a real
3 unit with all the start-up times, and shut -down times,
4 and costs, and all of that, that the unit would be on

5 all the time, that You would always be Paying firm

6 energy payments ¢ You had bui)t that unit. That'g

7 Pasco’s Position.

8 COMMISSIONER CLARK: what is your Position?

9 MR. DOLAN: we feel like that ¥You could build a
10 unit in that time frame that could cycle. 1t wouldn‘t
11 Cyclae, obviously, as much as a tour~pcra-otor unit,
12 COMMISSIONER CLARK: That‘s By dilemma, 7 don‘t
13 think what the Jjudge has ruled in the case is all that
14 Clear as to whether it favors your position or it

15 favors Lake.
16 MR. DOLAN: Yes. I think that can be demonstrated
17 due to the Lake Cogen Settlement, You know, that

18 dispute was Settled even though Lake won the Summary

19 Judgment, Lake Cogen won the Summary judgment , Florida
20 Power was denied.
21 COMMISSIONER CLARK: al1 right. Let me ask you
22 this. 1Is the Pasco Settlement the Same as Lake on that
23 issue?
24 MR. DOLAN: The Pasco and Lake Settlements are
25 very similar. They are not exactly the Same, but j¢

JANE FAUROT - 904-379-8669
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was within halr a Percentage point of the dispute
amount .,

COMMISSIONER CLARK : Okay .

MR. DOLAN: Angd obviously they resolve al} of
these issues in the litigation, We.entered into this
Settlement agreement. we feel the ratepayers are in a
better position today than they were Prior to August of
‘94 with this Settlement, and @specially in a much
better Position if pasco Prevails in the litigation. I
will now just talk briefly about the three
recommendations. Obviously we sSupport the Primary
recommendation. This settlement has certainty. ppc's
ratepayers are receiving 61 Percent of the disputed
amount .

We think the Commission should approve the
Settlement and allow FPC to resolve this lonq-tandinq
litigation. And that looking at all the history and

approved lncludinq the buy-out, and @ven the buy-out is
in the best interest of the ratepayers when You look at
it on a long-term net Present value basis.

On the @lternate recommendation --

COMMISSIONER DEASON: Before You go to the
alternate, how did you determine 61 Percent? vYou're

saying the 27.s million represents 61 pPercent of what?

JANE FAUROT - 904-379-8669




—‘—

24
1 MR. DOLAN: The disputed amount we estimated on an
2 NPV basis 1s 45 million,
3 COMMISSIONER DEASON: That depends on your
R interpretation of the contract versus Pasco’'s
5 interpretation?
6 MR. DOLAN: vYes. If you look at Chart 4, the
7 numbers are on there for the Fasco settlement. It’'s
8 Page 8. starr has up here on their chart shown the
9 dispute as 39 million. The 39 million is from today
10 forward. There is also about a 5-1/2 or $6 million
11 Past dispute, so that’s where You get -- the 45 million
12 includes the disputed amount from August 9th, ‘94
. 13 through the contract life. we estimate the Customers
14 are going to receive 27-1/2 million of that savings,
19 which is approximately 61 percent.
16 Now, while we are at this chart, in the starr
17 alternative recommendation they made- a Comment that
18 this settlement was nbt 48 good as the other
19 Settlements that had been Previously approved and,
20 therefore, it should be denied. Now, you can Clearly
21 look on this chart that it's 61 percent, the best
22 settlement that the Commission approved was 68 Percent,
23 and these were the Percentages of the dispute at the
24 time the settlements were 4pproved. The lowest number
25 was 40 percent. The one you Just approved a few months
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ago, Ridge was 61.8 percent. So it clearly is much

better than the OCL settlement, and is almost in line
with the Ridge settlement.

So we think that the statement in the staff’'s
alternative recommendation that it doesn’t compare
favorably with the other settlements just has no basis
in any of the numbers we have presented. And those are
also the numbers that I think if you look through the
staff recommendation, the orders that were attached by
the Commission staff.

The other flaw in the alternative recommendation
is that FPC’s position is correct and we will prevail
in the litigation. Now, as I stated earlier, in at
least the Lake Cogen case in state court, which is the
next district over from the Pasco court, the judge has
said our position is incorrect. Now, we don’t know
until we model the real unit and a jury or the judge
agrees to what are the real parameters, but we know
it’s going to cycle less than the four parameter unit.
And there is a good chance that the Pasco court could
agree with the Lake judge.

And, the staff also in our opinion, they concur
with our position that that closely calculates avoided
cost and they have tried to ignore the history of these

contracts that firm all the time was the estimate of
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avoided cost at the time these contracts were approved.

FPC thought the unit due to our as-available prices and
the fuel forecast and the fuel cost at the time that
this unit would not cycle, that we would pay firm all
the time.

And a final point on the alternate, you know, it
the Commission decides not to approve this settlement,
then our ratepayers will have to rely on the outcome of
the litigation being better than the settlement, and
that is uncertain as to how that litigation will turn
out.

The second alternative recommendation, in our
opinion, has a couple of flaws.

CHAIRMAN JOHNSON: Could I ask you something about
the first one?

MR. DOLAN: Yes, ma’'am.

CHAIRMAN JOHNSON: Because it appears to me -~ I
agree with a lot of the things that you're saying, and
it appears to me that what staff is saying there is
that if firm all the time was the estimate of avoided
cost and -- let me try to rephrase that. That the
staff would never have approved an avoided cost that
said firm all the time indefinitely, because they
understand that fuel cost and all of these issues are

fluid and that that is not what we were agreeing to.
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And that if that was then that was a mistake. And if

—

it was a mistake, then we can unwind this thing because
it was a fraud, mistake, or whatever the third one was.

That’s kind of what I hear them saying, that,
well, the methodology that you all did when you dia the
audit was a much better methodology, and that’s what
they would have expected to occur, not for the

commission to bind itself to a firm all the time, and

OQQOUDWN

that that’s not what the engineers or the people that

viewed this, they saw it as an estimate, but not as

—
o

binding throughout for the next 20, or however many

L
N -

years. And, in fact, that Florida Power Corp has the

same original thoughts, too, and that’s why you went

—
w

14 pack in and did some remodeling and said, okay, it’s
15 not firm all the time. And that‘s kind of where they
16 are going with at least that first alternative.

17 MR. DOLAN: Yes. Clearly we felt like we had the
18 authority to implement that section of the contract

19 which started paying as-available and turning the

20 avoided unit off. We could have, and I don’t

21 necessarily agree with staff’'s first opinion, we could
22 have not had that section in the contract and just paid
23 firm all the time, and it would havo'-ot the PURPA

24 requirements for avoided cost.

25 CHAIRMAN JOHNSON: And would we have approved

JANE FAUROT - 904-379-8669
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1 that?

2 MR. DOLAN: I can only speculate on whether you

3 would have or wouldn‘t. I think you would have, 1f

. You read the order out of that 910401 docket, it

5 mentions that contract's section, but it doesn’t

6 mention any of it in the Cost justification or how that
7 might play out in the future.

8 CHAIRMAN JOHNSON: Okay. Thank You. Sorry to

9 interrupt.

10 MR. DOLAN: On the second alternative, clearly in
11 our opinion it starts from a flawed Point in that the
12 staff knows how the court is going to -- the outcome in

. 13 the litigation is going to come out, and the court is

14 going to rule 50/50. Now, I don't totally understand
15 how a court could do that. I could see how the

16 Commission could or an arbitration or mediation could.
17 The Court is going to decide whether FPC's position is
18 correct or Pasco’'s Position is correct on these issues,
19 not that -- it’s not clear who is Correct, I'm just

20 going to split it down the middle. We don’t see any

21 way the court could come to that outcome.

22 If you look at their sensitivity analysis, they
23 did 12 sensitivity analyses on FPPC’'s base case, they

24 called one of them the base, but it’'s not FPC's base
25 Case. Nine out of the 12 are above the 50/%50 split.
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And, in fact, the WOorst one Joes all the way down to 47
Percent in FPC's ratepayers. It's 1.9 million over the
life of the Contract less than a 50/50 split, or 3
Percent, and, thorororo, the Settlement shouldn‘¢ be
approved. Nine out of the 12 are better than the 50/50
split, so j1¢ Seems to me ¢ You just averaged those 12
You are at about a §p Percent spjlge of the dispute,
don’'t Just look at one lonlltlvlty.

In another lon.itivity that the Primary says the
Commission should think about, of the 12 Sensitivities
they were ignored. One is you Bay not have to replace

buy-out took place. And {f that Capacity can be
Capacity because YOou may not have a . Jed On that exact

date in 2009, i1t Saves an additiona] 5 million per

year,
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1 the Commission shall consider the evaluation of the
cumulative net present value over the term of the

contract. It never says look at five years here and

five years there and then the next five.
And, in fact, if you used the intergenerational

issue as a basis, then FPC probably can never build any

- O U & W W

capacity again, or any utility in the state, because

8 when you build new construction it‘'s front loaded. So
9 today'’'s ratepayers are paying more than their fair

10 share than the guys on the back years. 8o,

11 traditionally utility ratemaking creates an

12 intergenerational issue in that you pay more up front

. 13 and get more of a benefit in the later years.

14 The QF contracts, you all have recognized that you
15 could levelize the payments. This Commission has

16 approved levelization where you pay the same each year.
17 This Commission also in its rules say that you can pay
18 early. You can actually pay a cogenerator prior to the
19 in-service date of the avoided unit, and that could be
20 up to as many as seven years. And this Commission has
21 approved contracts like that. This Commission has
22 approved accelerated contracts. 8o, we think the
23 intergenerational issue is a nonissue in that the

24 Commission has always looked at cogeneration and system
25 planning whether we are building the right units or the

JANE FAUROT - 904-379-8669
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NPV over the term of the contract or the life of the
generating facility.

The conclusion -- and I'm sure you will hear that,
glad to hear that, that I'm about to conclude -- we
think the Commission should approve the Pasco Cogen
settlement. We think it’s going to achieve a potential
savings of 27.5 million. FPC concurs with the staff’'s
primary recommendation that the settlement agreement is
the best resolution of the dispute and should be
approved. The primary recommendation recognizes that
the Commission has deferred to the courts for the
implementation of Section 9.1.2, and the settlement
does not have a preconceived notion as to how the
courts will decide on that litigation.

And a final comment, we have been proactive in
trying to reduce the PURPA cost to FPC's ratepayers.
The Commission has approved, prior to OCL, every one of
our negotiated efforts, and we believe the PSC should
continue to endorse FPC’'s mitigation efforts to reduce
these PURPA costs.

Thank you.

MR. FAMA: Commissioners, I'm going to address
briefly a couple of legal problems we have with the
alternate recommendations. Obviously we support the

primary recommendation. I think there are two legal
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problems with that first alternative recommendation.

The first alternative recommendation would have you
believe that the Commission has the authority to
revisit its 1991 determination originally finding that
the Pasco contract is below Florida Power’s avoided
cost. I don’t think the Commission has the legal
authority do that.

COMMISSIONER CLARK: Let me ask you that. Absent
fraud or mistake, could we revisit it if there was
fraud or mistake involved?

MR. FAMA: Fraud or mistake, those are exceptions
to administrative finality. Commissioner Clark, I
think the mistake that is usually talked about in those
cases is not if a Commission makes a mistake or an
adjudicating body makes a mistake, but there is a
fundamental mistake between the parties.

COMMISSIONER CLARK: Well, let me propose
something to you, that you presented to us a contract,
and in interpreting that contract -- and let’'s just use
the firm energy, that it was presented to us -~ let’'s
say it was presented to us on the basis that it would
not be on all the time and you wouldn’'t be paying firm
energy all the time. And on that basis we were able to
approve it. And then there later becomes some dispute

that goes to a court, and the court says, no, we
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interpret it as requiring you to pay firm all the time.
And if you go back and plug in that interpretation, it

is no longer cost-effective. Are you saying that we
cannot then say we will not allow cost recovery of that
amount that represents in excess of what we would have

~approved or what we did approve?

MR. FAMA: Well, Commissioner, in your
hypothetical still the Commission approved a contract
with a formula in it.

COMMISSIONER CLARK: And suppose in that order we
said we anticipate that it will not be on all the time,
and on that basis we feel it can be cost-effective.

And later a court interprets that contract and says we
interpret it as requiring you to pay all the time. Are
you saying that we can‘t go back and disallow that
recovery?

MR. FAMA: Commissioner, I don’‘t mean to be
dodging your question, but I don’t think you would have
approved a formula, an open-ended formula that would
have allowed you go to up to this cap, and said, well,
we are going to approve it because we don’'t think we
will really ever go up against the cap, even though the
formula is in there and that could happen.

COMMISSIONER CLARK: Let me put it -- I'm still in
agreement with our decision that we don‘t have the

JANE FAUROT - 904-379-8669
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authority to interpret contracts, I do think that is
uniquely a judicial province. But I do think that

based on their interpretation, if it is not the basis
on which we approved it, that we can go back, we can
then disallow it. And I'm getting to your theory that
we cannot go back and revisit it under those
circumstances. Mr. Fama, let me be clear. I'm not
saying that that’'s what we have today.

MR. FAMA: Commissioner Clark, I think you’'re
going to run into the Freehold case in that situation,
that the Commission made a finding that -- Freehold
says that if you approve a contract that is consistent
with avoided cost, just, reasonable, prudent, that you
can‘t reconsider it, and it is preempted by federal
law.

Your administrative finality cases in Florida say
the Commission has an inherent authority to modify its
orders, and it talks about there is a changed
circumstance exception. I don’'t think we are in that
situation here. We might be under your hypothetical,
but I don’'t think we fall under this line of cases in
the situation that occurred in 1991. I think that
staff’'s first alternative is unlawful. It suggests
that you do something unlawful, that you revisit your

avoided cost determination and essentially lower that
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avoided cost par. And I think that'’s the primary
problem with that recommendation. And the second
problem with the recommendation {s kind of & -~ it's a
legal procodnral problem. You've got -~

CHAIRMAN JOHNSON: Could you we o back again?
Now, why can‘t we revisit our dctornlnntion? You said
that the PSC doesn’'t have the authority to revisit its
determination OF its initial finding on avoided cost,
and now why can’'t we revisit that?

MR. FAMA: Okay. You have a -- the 1991
determination is what we are talking about when the
contract was originally approved. Under the doctrine
of administrative finality that eventually orders of
administrative agencies -~ and 1'm referring to the
peoples Gas case, it’'s at 187 S0.2d 338. It's a 1966
case. And I will just read a couple of sentences out
of it and maybe that will help. “orders of
administrative agencies must eventually pass out of the
agency'’s control and become ¢inal and no longer subject
to modification.

This rule assures that there will be a terminal
point in every proceeding at which the parties and the
public may rely on a decision of such an agency as
peing final and dispositive of the rights and the

issues involved therein.” Under this line of cases,
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the Commission can reconsider fina) orders stil] under
their control. But once things are out of the
Commission’s control and the Parties have relied on
them to their detriment, in the xample of Pasco, they
Spent $80 million or whatever and built their power
Plant, and Florida Power adjusted ity rates and
whatnot. 8o in & nutshell, I think that's the
situation.

CHAIRMAN JOHNSON: Okay.

COMMISSIONER DEASON: 1 don‘t understand your
Comment that staff’'s alternative recommendation ig
unlawful ., Their recommendation s to deny the
Settlement. How is denying the Settlement unlawful?

MR. FAMA: No, Co-lilllonnt, I'm sorry if 1 wasn‘t
clear on that point. Absolutely the Commission has the
authority to deny the Settlement. ¢ You think it’'s a
bad deal, you have authority to deny it, and say I want
to wait until the litigation runs its Course, or You
folks retrade this settler ent and bring one back.
Ablolutoly You have the authority to denv {t.

What I was Speaking to when I talked about the

unlawful piece is that there is a premise or a

bar, and 1 think that's unlawful. 1 don‘t think you
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can do that. That’'s what I was speaking of.

The other -- I will be brief on this one. The
other legal problem we have kind of already talked
about. You‘ve got kind of a bird in the hand here, you
know where this settlement gets you, you know it’'s
better than firm all the time. And if it is rejected,
which you have the right to do, if it is rejected you
don’‘t know where the Commission is going to end up.

You know, Pasco asked for a jury trial, I‘'m not sure a
jury is going to understand hypothetical units turning
on and off, and I'm not sure they are going to
understand this contract. There is a big gquestion.
There is a big question.

Gauging whether we have a good deal or not, under
the Commission’s rules, it talks about modifications to
existing contracts should be judged against the
original revenues, if you will, under the existing
contracts. That’'s your Rule 25-17.0836. And
Commissioner Kiesling, back in ‘95 when this was
discussed at the agenda conference on that order on
9.1.2, put your finger right on it. This is what you
said. You said, "If this Commission allows the circuit
court or federal court, the trial level court to
interpret this provision of the contract, is there

interpretation which is being argued to the court which
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1 would result in cost Fecovery greater than that which
2 we have already approved?"
3 And she was asking that to Mr. Ansley Watson. And
4 the answer, of Course, is no. And You said a few pages
5 later in the transcript, "And the effect of Florida
6 Power's 1ntorpr;tation of 9.1.2 Currently is that the
7 Payments that they would make to the QFs will be
8 reduced below the level which have been made in the
9 Past and which were used to determine cost recovery at
10 the time the contracts were approved. "
11 So I think your point at that time, Commissioner
12 Kiesling, if 1 might, was that {f we litigate to get
. 13 something better that the ratepayers will benefit and
14 weé went another route here. We said we will settle to
15 get something better on behalf of the ratepayers.
16 Again, I think that is the proper way to gauge it, we
17 made a better deal off the existing contract
18 originally, as originally Projected it would work out
19 by the Commission.
20 The second alternative recommendation, I think Mr.
21 Dolan has already talked about the legal problems in
22 sort of a lplit-tho-baby approach. Wwe don’'t think a
23 court would split the difference. Commissions
24 Sometimes do, but courts don’t have the authority to
25 rewrite contracts. They are going to go with either
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One party or the other. Somebody 14 going to lose and
Somebody i1g going to win.

COMMISSIONER CLARK: Mr, Fama, i that the only
issue before the court?

MR. PAMA: 1 Pasco?

COMMISSIONER CLARK : Yes, that Contract Provision.

MR. PAMA; No, there is Antitrust fssues.

COMMISSIONER CLARK: vyeg. They may not Split the
baby on the issue, but Overall they do Split the baby
Somet imes.

MR. FAMA: Yes, 1 would agree with that. I mean,
there ig Certainly some discretion. Of course, in an
antitrust Situation the jury i not told about treble
damages. 1n their rule on damages they don‘'t realize
wWe treble things 1ike that.

Parties’ Position, that is conceivable. That Could
happen. go there is that Potential middile ground,
But, again, as Mr. Dolan said, even if you use a

50/50 benchmark to gauge the Settlement, we are wel)
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this deal for the ratepayers. Obviously 1 don’‘t think
the first alternative has any legal Problems, go I'm
not going to Speak to that. And that's really all 1
have on the legal issues.

CHAIRMAN JOHNSON ; Thank you. Pasco,

MR. WATSON: In a minute here I have Some prepared
Comments that 1 wanted to make, but some of the
discussion has Prompted others. And I wil] try not
to --

CHAIRMAN JOHNSON: who are you Tepresenting?

MR. WATSON: Ma’am?

CHAIRMAN JOHNSON: who are you roptoaontlng?

MR. WATSON: I'm Ansley Watson appearing for Pasco
Cogen Limited.

CHAIRMAN JOHNSON ; Okay. we Just wanted to
confirm that.

MR. WATSON: Thank you, Madam Chairman, Some of
the comments and Qquestions, however, have Prompted
additiona) Comments. think on the issue of mistake,

my own opinion is that jir You found that & mistake had

was based approving the Contract between Pasco and

Florida Power for cost recovery, i{f You found that the
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mistake was Such based on the facts before You in 1991
that that 3.3 million in savings really wasn‘t there, 1
would agree You might have authority to g9 back and
change that decision.

I lost a case years ago urging that the Commission
had made a mistake. I was told by the Supreme Court of
Florida that the Commission Speaks through its orders
and that the order reflected no mistake. I don‘t
believe the doctrine of mistake is an exception the
doctrine of administrative finality Contesplates -- and
I don’t want to accuse anyone of this, but 1 will say
it anyway -- Contemplates conjuring up a mistake as
Justification for changing a decision made in the past
based on hindsight.

Now, if the Commission were to find in this case
that a mistake had been made, it may turn out to be a
mistake here in Tallahassee. I can assure You that if
You do that, however, You will give Pasco Cogen a real
leg up before the circuit court in Pasco County,
Because what may be a mistake here will be a fraud on
Pasco Cogen Limited. Florida Power Corporation was
Partners with affiliates of Peoples Gas System when the
Pasco Cogen Project was developed. Peoples Gas didn‘t
know anything about Cogeneration, or avoided units, or

aloctricity. They relied on Mr. Dolan and Oothers with
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Florida Power to tell them is this & good deal, is this
something that we want to put $10 million into and
porrow in excess of $90 million to construct?

gEvery pro forma on this project was run by Florida
Power Corporation. go what you may tind, Aif that's the
route you choose to 99, was a mistake here, 1 can
assure you we will make every effort to paint as a
¢traud, and 1 think we have got a reasonable ~hance of
success at doing #0 pefore the court in Pusco County.

Let me g°© pack to what 1 think is & very important
point, and that is the starting point is this
commission’s approval of this contract for cost
recovery in 1991. And pased on the $3.3 million in
savings on & net present value basis over Florida
pPower'’s avoided cost for a 1991 pulvorlzod coal unit,
this commission apptovod the contract for cost
recovery . Now, this 1is not only the starting pvint
here today, put if you look at the chart proparod by
staff over there, it's also the right-hand side of that
chart. Because Pasco prevails is Pasco’'s litigation
position, and that 1is firm energy a'l the time pased on
what was topronontod to Pasco by Florida Power
Ccorporation and based on what this Commission approved

in 1991.

So we consider that the starting point, and it
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. 1 also happens to be equivalent to Pasco’s position in

2 the lawsuit. This agreement and the amendments made to

3 it by the settlement agreement that the parties have

4 entered into are not here pefore you today on Florida

5 power’'s whim. They are the result of lengthy and

6 contentious litigation between the parties, which

7 Florida Power has agreed to settle rather than incur

8 the time and expense, and more importantly the

9 substantial risks associated with pursuing the issues

10 in the suit to final judgment.

11 I'm told I don’t get up here as much as I used to,

12 that three recommendations on one issue happens with
. 13 some frequency. I have been coming up here for 27

14 years and it's the first time I have seen it. Of the

15 three recommendations pefore you today on Issue 1,

16 which is should the settlement agreement be approved,

17 only the primary recommendation reflects any

18 appreciation whatsoever of the risks faced by Florida

19 Power and its ratepayers {f the litigation in Pasco

20 County continues. That recommendation focuses solely

21 on the issue raised by Florida Power’'s petition before

22 you, and that issue is are the payments required by the

23 amendments to the power purchase agreement that are

24 made by this settlement agreement prudent expenditures

25 for FPC for cost recovery purposes. Now, I think we

JANE FAUROT - 904-379-8669
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1 need to bear that in mind.

2 gach of the alternate recommendations would have

3 you deny approval of the settlement based on staff’s

4 suppositions about how the contract dispute will be

5 resolved. The first alternate and all of the

6 calculations in it are pased solely on the premise that
7 Florida Power wins the lawsuit. Now that is probably

8 the least likely of all of the scenarios before you.

9 The second alternate {s also based on what I

10 consider at least to be totally unrealistic analysis,
11 that in addition is inconsistent and contradictory. It
12 arbitrarily ignores all of staff’s own sensitivity

. 13 sumbers which support approval of the settlement. It’s

14 premised on a $0/50 split. Now, Commissioner Clark

15 said that the summary judgment in the Lake case is not
16 that clear. What is clear is that it 1is againot

17 Florida Power'’'s four parameter coal unit. They call it
18 a four parameter unit, but in reality it’'s only a two
19 parameter unit. It's a fuel cost and a heat rate. And
20 it turns off sometimes for an hour at a time.
21 Why isn’‘t a win by Florida Power or a 50/50 split
22 reasonable to assume? There are two reasons for that.
23 First is that the primary issue, at least on this
24 contract dispute before the court is the interpretation

‘ 25 of the contract. As Mr. Dolan indicated, one of the
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contract, 1p fact, maybe the only lhortconlnq in the
Primary recommendat ion is that 3¢ doesn 't emphasize
enough the importance of that Summary Judgment and just
what {¢ Says. what it says i, that Florida Power'g
attempted lntorptotltion of the Contract jg wrong. 1t
Says that Florida Power Cannot mode) the avoided unit
in the way it tried to do. ¢ Says that the unjit
referenced in Section 9.1.2 of the Contract jig not the
unit Plorida Power argued it was, but mygt be mode)ed
@8 a rea) Operable electric qonorltlng taclllty which
has Operating charactcrilttca in addition to & heat
Fate and a fye; cost,

COHMISSIONER CLARK ; May I ask You a question?

MR. WATSON; Yes, you may.

CONNI!SION!I CLARK: 1¢+g 4 summary Judgment ,

MR. WATSON: Summa ry Judgment ,
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1 COMMISSIONER CLARK: What is a summary judgment?

2 Is it a decision on a pleading?

3 MR. WATSON: Yes, the pleadings and the affidavits

l pefore the court.

S COMMISSIONER CLARK: Okay. So the court could

6 change its mind after it had full evidence. It simply

7 said based on what you give me today I cannot find for

8 Power Corporation.

9 MR. WATSON: The summary judgment has been entered
10 and there will be no evidence presented at trial on the
11 issue of liability for breach of contract.

12 COMMISSIONER CLARK: You moved for a summary
. 13 judgment. pasco moved for a Summary judgment .

14 MR. WATSON: We have not.

15 COMMISSIONER CLARK: I guess I'm confused. Who
16 moved for the summary judgment?

17 MR. WATSON: This is in the Lake Cogen suit in
18 Lake County against Florida Power.

19 COMMISSIONER CLARK: And it’s a summary judgment
20 in that case.

21 MR. WATSON: Yes, oOn the issue of liability alone.
22 MR. FAMA: Commissioner Clark, maybe 1 can help.,
23 because 1 was at the losing end of that summary
24 judgment. Judge Briggs -~ Lake moved for a summary

. 25 judgment to knock out the four parameter unit viewpoint
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that Florida Power had, and they were successful in
doing that. And a judge said basically, Florida Power,
you need to go model a real avoided unit, that’'s what

this contract says you're supposed to do. You're
supposed to model that unit and pay them on the basis
of how that unit operates. And that is the piece that
hasn’t been done yet.

COMMISSIONER CLARK: And how is that different
from your position with respect to the contract
provision?

MR. FAMA: Our position wilh respect to the
contract provision is that all we needed to model were
four parameters, and as Mr. Watson says, really just a
minimal number of parameters. In other words, it was a
proxy unit. There was no point in having a big debate
about how a real unit -- because this was just a
pricing proxy. That’s our position.

COMMISSIONER CLARK: Okay. Go ahead.

MR. WATSON: Commissioner Clark, that partial
summary judgment is Attachment 2 to the staff
recommendation. Let me just make one little point
about how Florida Power’'s modeled the two parameter
unit or the four parameter unit. As I mentioned
earlier, it was off for very short periods of time that

are totally inconsistent with the way a coal plant
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off. 1t Was pure mat
and the fuel cost and

e 3 mean, you have the heat rate

COIIIIIIOIIR CLARK: Mr. Watson, ¢ You're

dwelling on that for
gotten it now,

MR. WATSON: Oka
and make, though, s
was a real coal unit,
modeled, that if the
that the @s-available

®y benefit, 1 think 1°'ve already

Y. The point I wanted to go on
that there would be times if ¢
dopondlnq on how ¢ might be
real coal unit was scheduled off,

rate would be during a Number of

hours greater than the firm energy rate that is called

for under the contrac
going to Say, under p
the firm rate was les

unit was scheduled of

t. That Couldn’t happen, as ; was
lorida Power's model, because ir
8 than u.~nva11¢blo, this avoided

f. Sso firm became a Cap on what

they would Pay. It was bcuically the ola lesser of
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1 @ million pages of documents, either attended or read
2 the transcripts of approximately 100 depositions taken
3 in six states, I have a very strong feeling that they
. are going to lose again if this Commission sends the
5 pParties back to court and the case must proceed to
6 trial.
7 You should also know that FPC's exXposure in the
8 Pasco litigation is Perhaps greater than in the Lake
9 Case because Pasco has pending additional meritorious
10 claims in that lawsuit that Lake did not have. Now,
11 this Commission ruled in 1995 that the court --
12 COMMISSIONER CLARK: Let me ask you a question.
. 13 Do you have Pending claims that You label meritorious?
14 MR. WATSON: VYes.
15 COMMISSIONER CLARK: All right. Dpid they have any
16 pending claims? Does Lake have any --
17 MR. WATSON: Florida Power?
18 COMMISSIONER CLARK: No, in the other cas2, does
19 Lake have any pending claims?
20 MR. WATSON: They don’‘t have the same claims that
21 Pasco has in its lawsuit. They don’t have antitrust
22 claims, they don’t have claims for manipulation of the
23 index price Per coal that drives the firm energy price.
24 COMMISSIONER CLARK: I guess what 1'm asking, but
25 the claim of meritorious is your characterization of --
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MR. WATSON: Obviously the court hasn’'t decided.

COMMISSIONER CLARK: -- of Lake’s, too. You're
saying that -- they also have pending claims.

MR. WATSON: They have a claim for breach of
contract on the energy pricing provision.

COMMISSIONER CLARK: And that’'s it?

MR. WATSON: That's it, to my knowledge.

COMMISSIONER CLARK: Okay.

MR. WATSON: This Commission ruled in 1995 that
the courts have jurisdiction to decide the contract
dispute between Florida Power and Pasco and these other
QFs. A court has already decided against Florida Power
and in favor of the QF on one of the very issues in the
Pasco case. What the staff in the alternate
recommendations is asking you to do is to substitute
staff’s judgment for that of the court that has already
ruled.

Now, Commissioner Clark indicated, as I said
earlier, that the summary judgment is not all that
clear. There are no sure things, but there is one
before you on that chart up there. And that is the
middle position that is labeled 50 percent for the
primary recommendation, because that represents the
settlement that Florida Power has agreed to enter into.

It’s the only one of the choices before you that is a
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sure thing today.

The primary recommendation, Primarily for that
reason, is the only one of the three recommendations on
Issue 1 that really makes any sense. It recognizes the
sSummary judgment in the Lake case which supports in all
important respects Pasco’s interpretation of the
contract. It recognizes the risk to Florida Power's
customers in the event the Commission does not approve
the settlement now before it. Look at the number on
Page 5 of the staff's recommendation, and the number at
the far right on the chart before you. $3% million net
presant value additional cost to the ratepayers if
Pasco wins the lawsuit.

Finally, the primary recommendation concludes the
only way it logically should by recommending approval
of the settlement because there is more monetary risk
to the ratepayers if the settlement is rejected than
there is if the settlement is approved. It basically
says that Florida Power is prudent in entering into the
settlement of this litigation.

The Comm.ssion has always encouraged settlements.
This particular settlement confers substantial benefits
on Florida Power's ratepayers, since it's costs are
less than the costs approved by the Commission when it

approved this contract for cost recovery in 1991. 1
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know that the costs are less because as a
representative of Pasco I know Pasco will be paid less
per the settlement, in substantial measure less than it
was entitled to receive under the contract as approved
for cost recovery, and I think the court in the Lake
case would agree.

The Commission’s adoption of anything other than
the primary recommendation on Issue 1 will disadvantage
Florida Power and its customers. It will send the
parties back to court and leave in place the terms of
the original contract approved by the Commission, which
according to staff’s own calculations is $39 million
net present value more expensive than the settlement
that is before you today. We submit the settlement is
prudent and should be approved by th- Commission.

CHAIRMAN JOHNSON: Thank you very much. Staff.

MS. WAGNER: Chairman Johnson, there are present
interested persons that would like to address this
Commission regarding the issues.

CHAIRMAN JOHNSON: Okay. We are going to take a
five-minute break. Yes, let's take a five-minute break
and we will go back on the record after that.

R
CHAIRMAN JOHNSON: Item 3. Now, where were we in

that process? sStaff, you were suggesting that there
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were some other individuals that wanted to participate?

MS. WAGNER: Yes, there is. There are two
interested parties that -- excuse me, not parties.
There are two interested persons that would like to
participate, Vastar Gas Marketing and North Canadian
Marketing. Both are present today, and they feel that
they have some concerns that should be brought to your
attention.

COMMISSIONER GARCIA: I think you aight have
missed someone. You were waving?

UNIDENTIFIED SPEAKER: She didn’t see me. I'm
with North Canadian.

COMMISSIONER GARCIA: Okay.

MS. WAGNER: But I did mention them. John
Jimmerson is here on behalf of North Canadian Marketing
and Bruce May is here on behalf of Vastar Gas
Marketing.

MR. WATSON: Madam Chairman, I will be very brief,
and I wouldn’t normally do this, because I understand
that the Commission generally lets virtually anyone
speak on a PAA item on its agenda. However, on
March 24th, Commissioner Garcia as the prehearing
officer in this docket entered separate orders denying
petitions to intervene as parties of both North

Canadian Marketing Corporation and Vastar Gas
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Marketing. 8o in view of the prehearing officer’s
determination that both of these entities lack standing
to participate in the proceeding, I would feel remiss
if I didn’t submit that it would be inappropriate to
hear from either of them today.

CHAIRMAN JOHNSON: One second.

COMMISSION STAFF: Staff finds or believes that it
would be appropriate and that it is within your
discretion to allow North Canadian Marketing and Vastar
Gas Marketing to participate, because this is a PAA
order and interested parties can participate, staff
believes it may be helpful to you to hear their
concerns. Staff would suggest or recommend that you
allow both of these parties or both of these
participants a limited time to discuss their positions
to you.

CHAIRMAN JOHNSON: Commissioners, any comment?

COMMISSIONER CLARK: Yes. I’'m confused. I think
in the past we have had PAA actions where people have
wanted to speak and they haven’'t been able to show that
they would be substantially affected, and I don’t think
we have allowed them to speak on that basis. Am I
wrong?

MS. WAGNER: It was my understanding it is within

your discretion.

JANE FAUROT - 904-379-8669




A VS W N e

~

10
11
12
. 13
14
15
16

17

18
19
20
21
22
23
24
25

COMMISSIONER CLARK: I understand that it is
within our discretion, but I want to know what we have

done in the past.

COMMISSIONER KIESLING: My recollection, at least
since the time I have been on the Commission, is

consistent with yours that it is withirn our discretion,

but if entities or participants who come before us do
not show what their interest is in the uttoxj, then we

have not permitted them to participate. And I would

suggest -- my, at least, feeling is that since these
parties have already tried to participate in the
proceeding as a party and that has been denied, that I
am unclear on what they would have to contribute at
this point that would have any bearing on this PAA.

UNIDENTIFIED SPEAKER: Can I be heard on that
limited point?

CHAIRMAN JOHNSON: One second. Staff.

MS. WAGNER: Staff believes it may be helpful if

you were to understand where they were coming at from

their position. Pasco Cogen is supplied gas through

North Canadian Marketing. North Canadian Marketing has

& gas purchase agreement with Pasco. They allege that

this agreement, which is now being arbitrated in Texas,

is essential to your understanding of all the issues,

and that perhaps that this dispute that they have
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1 ongoing with Pasco could in some way affect Florida

2 Power Corporation. They allege that Florida Power

3 Corporation =~

B COMMISSIONER GARCIA: Wait a minute. The only

S reason you’'re allowing them to speak here is because

6 this is a PAA, is that why?

7 MS. WAGNER: Yes, it is.

8 COMMISSIONER GARCIA: But that is the only

B justification we are using?

10 MS. WAGNER: Yes, it is. staff during our

11 discussions in our analysis of Pasco Cogen allowed

12 North Canadian Marketing, or we felt it was appropriate
. 13 to listen to their concerns. So staff had numerous

14 meetinys with North Canadian Marketing, Vastar Gas

15 Marketing, and Florida Power Corporation and Pasco

16 Cogen. And because we felt at that time that it might

17 be appropriate to listen to them, I thought maybe

18 perhaps you might want to be addressed, also.

19 COMMISSIONER GARCIA: If I recall, though, and the

20 Commissioners who have been here a little bit longer

21 may have a better memory of this, I think, Lorna, and

22 this is right, although I ruled differently in the

23 proceeding that’s going on but that is beginning, I

24 just in this particular issue when we have PAAs, I
. 25 think we have generally been very liberal about who we
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have allowed to speak. If we are going to hold them to

—

2 that standard, that’s fine, but I think generally we

3 tend to be pretty liberal.

- CHAIRMAN JOHNSON: Ms. Wagner, you said you

5 believe that there is information that is relevant to
6 this case that they could provide?

7 COMMISSIONER GARCIA: I wouldn’t go -- if it was
8 something that was relevant to the case itself and that
R is the standard, then I think we have to step back. I
10 think, if I understood you correctly, is that we are

11 letting them speak because we generally allow in PAA

12 decisions parties to speak.

13 COMMISSIONER KIESLING: They are not parties.

14 COMMISSIONER GARCIA: I’'m sorry, any interested

15 persons to speak.

16 COMMISSIONER CLARK: I think that we have done

17 that cautiously, and we have done it in areas where we
18 think, as the Commission, that they may bring something
19 to the table that the parties do not. And I don’t see
20 in this instance where the suppliers of -- why it would
21 be appropriate to allow the suppliers to Pasco to

22 present a position in this, and if we do it here we

23 have opened that door wide open. And if we think

24 today’'s agenda has been long, we are in for some real
25 long agendas. And I just don’'t think it’'s appropriate
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in this instance.

CHAIRMAN JOHNSON: Any other thoughts,
Commissioners?

COMMISSIONER KIESLING: I agree.

CHAIRMAN JOHNSON: Is there a motion?

COMMISSIONER KIESLING: Was that a sotion?

COMMISSIONER CLARK: Do we have to make a motion?

CHAIRMAN JOHNSON: I mean, I thought that --

COMMISSIONER CLARK: I would recommend that we
hear only from the parties to this Case, and the fact
being that the prehearing officer has already found
that they are not substantially affected, that we not
hear from them at this time.

COMMISSIONER DEASON: Well, I hope we are not
setting the precedent that somecne has to be an
intervening party to make a presentation on a PAA
matter.

COMMISSIONER CLARK: I'm not setting -~ I think we
are trying to walk a fine line between allowing
Presentations of people other than parties when it's
appropriate and we feel that we can benefit from them,
and establishing a precedent where nnyono‘who feels
they have something to Say on an issue can come ana
speak. Because I didn‘t think we want either one of

those extremes. And in this case we already have had
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is completely -- I can’t tell you that. We did not
feel -~ or, excuse me, Commissioner Garcia did not
believe that they had a substantial interest, and staff
also agrees with that.

COMMISSIONER CLARK: I would point out it is
significant that their intervention was opposed and
they have been found not to have a substantial interest
in this case.

CHAIRMAN JOHNSON: Then yours is a motion that we
== there was no formal request to participate, but I'm
assuming it was an oral request for participation and
something that we need to rule on one way or the other.
Now, do we give the parties an opportunity to say
anything or do we just act on a motion?

MR. MAY: Madam Chairman (inaudible; microphone
not on).

COMMISSIONER KIESLING: Mr. May, you have to speak
in a mike, otherwise the recorder cannot pick you up.

CHAIRMAN JOHNSON: Briefly, Mr. May, if you could.

MR. MAY: Madam Chairman, my name is Bruce May.
I'm with the law firm of Holland and Knight. We
represent Vastar Gas Marketing. Out of an abundance of
caution, and in an effort to advise all parties to this
proceeding, we filed a petition to intervene. We

certainly had the prerogative and had the right not to
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file that petition to intervene in advance of this

proceeding. And I feel like denying us the cpportunity
to address the Commission for three or four minutes at
the most would be basically sending a message to people
not to petition to intervene in a PAA proceeding, but
simply address the Commission and then file a protest
later. We didn’t think that was fair. We didn’t think
that was sufficient. We wanted to give you notice that
we had an interest in this proceeding. We want to
provide just very brief information today, and we would
also point out that the order denying our standing is a
non-final interlocutory order, and the opportunity to
seek reconsideration expires on April 3rd. We would
urge you and respectfully request a brief opportunity
to address the Commission during this PAA process.

From a precedential standpoint, in the order
involving the modification to the Orangeco Cogeneration
contract, which this proceeding is, it involves some
modifications of a contract, you allowed the lenders to
participate at the agenda conference in that PAA. We
don‘t think we are in a different position than the
lenders. We think we have relevant information to
provide, and we also think that we could limit our
remarks appropriately.

COMMISSIONER CLARK: Mr. May, were the lenders --
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did they petition to intervene and was their
intervention opposed or were they there at the regquest
of one of the parties?

MR. MAY: They had petitioned to intervene and it
was my understanding that there was no opposition to

that.
CHAIRMAN JOHNSON: Commissioner Clark, was that a

motion?

COMMISSIONER CLARK: I still have a -- I guess my
motion was not to hear from them at this time.

COMMISSIONER KIESLING: I second it.

CHAIRMAN JOHNSON: There is a motion and there is
a second that we not hear from these interested
persons, I don‘t want to call them that, that we not
hear from the interested persons. All those in favor
signify by saying aye.

COMMISSIONER CLARK: Aye.

COMMISSIONER KIESLING: Aye.

CHAIRMAN JOHNSON: Opposed, nay. Nay.

COMMISSIONER DEASON: Nay.

COMMISSIONER GARCIA: Nay.

CHAIRMAN JOHNSON: Is there a subseguent motion?

COMMISSIONER DEASON: I move that we hear from the
interested persons, but we put a time limit on it. We
are spending an awful lot of time on this. I mean, I
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know it's important, but it's the noon hour now and we
are just on Item 3 of a 28-item agenda, or 29 items.

COMMISSIONER GARCIA: I'm going to second it, and
I just want to clarify. Clearly I know the decision 1
made in this, but Clearly I have always thought that in
these proceedings we generally are very liberal, and we
allow most anyone. Clearly it's our right to limit it
to any time, and I agree with the motion that we limit
the time on this. So I will second it.

CHAIRMAN JOHNSON: There is a motion and a second
that we allow the interested persons to participate.
All those in favor signify by saying aye. Aye.

COMMISSIONER DEASON: Aye.

COMMISSIONER GARCIA: Aye.

CHAIRMAN JOHNSON : Opposed, nay.

COMMISSIONER CLARK: Nay.

COMMISSIONER KIESLING: Nay.

CHAIRMAN JOHNSON: And we will Put a five-minute
limit on the presentations. And you may begin.

MR. JIMMERSON: Thank you, Madam Chairman and
members of the Commission. My name is John Jimmerson,
I'm here from the law firm of Brady and Gillener
(phonetic), and I'm representing the North Canadian
Marketing Corporation. I do want to take a second to

compliment the Commission on the courtesy, helpfulness,
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and professionalism that has consistently been shown to
us by your staff.

North Canadian is not just virtually anybody.
North Canadian is the primary natural gas supplier to a
plant that depends entirely on natural gas. And it has
provided that plant, Pasco, with a steady supply of
natural gas at prices referenced to coal prices.

North Canadian, along with Pasco and other
parties, have made very significant investments in
reliance on the long-term nature of that contract and
the structure of contracts, which is the basis on which
this plant operates. And what you really have before
you today is the question as to whether that entire
long-term structure should be jettisoned on the basis
of short-term expediency.

North Canadian believes that the settlement
agreement before you today represents the capitulation
of Pasco to the destruction of that long-term
agreement. Given the strength of Pasco’s litigation
position, which we believe is recognized in the circuit
court decision granting summary judgment in the Lake
matter, we were surprised and disappointed at this
capitulation. Then we realized that Pasco hqd managed
to defend its own interest by shifting a major portion

of the losses represented by its settlement upstream to
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. 1 before you are actually broader than that. You may be

2 facing an individual case, but you are really heing

3 asked whether electricity restructuring in Florida

“ should be pursued on the basis of ad hoc every party

5 for itself deals, sharp practices settled by regulatory

6 and courtroom shootouts, or whether electricity

7 restructuring should proceed on a consensus basis to

8 the extent possible with recognition of all affected

9 interests and a modicum of respect for the long-term

10 arrangements which were originally put into place to

11 assure ratepayers of reliable supplies of power.

12 You may be facing an approval of an arrangement
. 13 worked out between private parties, but you are really

14 being asked whether the Florida ratepayers are better

15 off to renege on this or any long-term contract when it

16 offers a short-term disadvantage. We agree with

17 Florida Power that your staff is wrong to suggest that

18 you are legally required to ignore a long-term

19 co-iltlont to a given avoided cost structure originally

20 adopted whenever a short-term situation seems to be

21 advantageous. To adopt such a stance certainly would

22 make the notion of contract sanctity a quaint idea.

23 You look at this deal from the ratepayers’

24 perspective, and from that perspective perhaps we are

25 one level out of your sight and out of your minds, but
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. 1 we submit, however, that our interests coincides with
2 the ratepayers’ interest and the integrity of long-term
3 commitments made in their name and made to serve their
4 long-term interest. We also submit that the federal
5 law, PURPA, under which this deal and many others were
6 entered into contemplates the support of long-term
7 {nvestments and such conservation activities as this
8 cogeneration plant, and could not be implemented Or
9 supported if any time those long-term investments

10 appear to be at odds with somebody’s new prediction of
11 future they were overturned and made unenforceable.
12 Reaching a consensus on restructuring issues

. 13 requires goodwill and intent that all involved

14 interests be taken into account and at least a few

15 weeks of time to operate. None of these factors will
16 be present without an order from you that requires

17 them. We are running along a track, and there is a
18 train on it, and we recognize that. We believe it is
19 within your discretion to defer action on this matter
20 pending the record on it that adequately reflects the
21 proader interests involved.

22 Thank you very much.

23 CHAIRMAN JOHNSON: Mr. May.

24 MR. MAY: Madam Chairman and Commissioners, my
25 name is Bruce May with the law firm of Holland and
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Knight roproconting vastar. 1 won't pelabor the point.
vastar supplies .pproxlnncoly 75 porcont of tie natural
gas that is altimately purned at the Pasco Cogonotatton
facility and, therefore, {s a major ntnkcholdc: in how
that plant is oporntod. { recognize that this matter
today is being ptocos.od and treated under your PAA
process, and that there may pe further procoodlnqo, 80
§ won't talk for & long time, and 1 will limit =Y
remarks to one gonotll observation.

¥hile the document pefore you nas been titled &
settlement agtoo-ont. what it actually does is tO
radically gestructure a long-term energy supply
aqro-n-nt petween Florida power corporation and one of
its co-potitors. As & result, this docket 18 part and
patcol of the electric roltructuzinq debate that is
ongoing around the country- And we would roopoct!ully
ask that you keep that in mind as you adopt procoduro-
and standards and issues in this case, pecause we
pelieve that will {nevitably have an effect ON how you
address the atility rostructurlnq debate in the future.

CO-nlloioncrn, fuel suppliers and other ma jor

stakoholdorl are closely monitoring this procoodinq and
other proccodlngi that are currently ongoing pefore you
that involve coqonorctlon contract -oditlcutlon.,

puy-outs, and buy-downs. The message we have gotten
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. 1 thus far is that the fact that these restructuring
2 proceedings will impact fuel suppliers is of no real
3 conseguence to the commission. 1f that 1is the message
. and the fuel supply relationships are to be
5 dramatically altered during the course of a Florida
6 Public Service Commission proceeding without the fuel
7 suppliers having a voice in those proceedings, I think
8 it’'s fair to say that my client and other fuel
9 suppliers in this state will dramatically alter the way
10 they do business.
11 { want to thank you for the opportunity to speak
12 to you today. And, again, we would ask and

. 13 respectfully request that you carefully consider the
14 i{nterests of fuel suppliers as you address this
15 sensitive and other sensitive issues regarding electric
16 restructuring.
17 Thank you.
18 COMMISSIONER CLARK: Mr. May, do I take it your
19 position, then, {s that we reject it and take our
20 chances as to whether the ratepayers will have to pay
21 $39 million more?
22 MR. MAY: Absolutely not, Commissioners. We are
23 asking to slow the process down, to bring all
24 stakeholders, major stakeholders into the loop, let
25 them be at the table and reach an informed decision

JANE FAUROT - 904-379-8669
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1 after having all the facts before you.

2 COMMISSIONER CLARK: 1'm Still confused 4% to what
3 you're asking us to do.

N MR. MAY: we are asking for an oPportunity to

5 Participate in this Proceeding and not to be excluded

6 from this Proceeding.

7 COMMISSIONER CLARK: And what would your position
8 be in the Proceeding?

9 MR. MAY: 1ty my undorltandlnq that there has

10 been no diocovory conducted in this Proceeding. at
11 this point in time we do not know whether this
12 Settlement ig, in fact, in the interest of the
13 ratepayers. we think that there could be a po.-lbility
14 that it Bay be in the interest of the ratepayers, but
15 at this Point in time We are not in Position to give
16 You an informed response on that Point. we know that
17 staff has done an excellent job in trying to quantify
18 the cost of this Settlement. we are not sure that

19 staff has ndoquctoly analyzed who Pays that cost. 1
20 know that the ratepayers certainly have been identified
21 48 someone who willi bear some of those Costs. Wwe are
22 concerned that what igs hnpponlnq here, what might
23 happen here is there might be an attempt to Pass the
24 Price tag of this settlement on to fuel Suppliers. we
25 not sure that’s being done, we are not -- g mean, I
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have po -.
CONNI!SION!R CLARK: 1 that within our
jurildlctlon to handle?

MR. MAY: We are not asking You to arbitrate or to

Florida Power COrporation. We think it'g important for
You to have these facts before You, and » Critica)l
issue g who ig going to Pay these Costs, whether it be
the rctopcytrl, Florida Power COrpor.tlon lharoholdor-,
or the fue) Suppliers. And ir indeed it ig dotorllncd

that issue,
COINIBSIOI!R DEASON; Are yoy voluntooring to
shoulder Some of the burden to make it mose attracttvo?

of those Contracts.
COHHISSION!R CLARK ; But that is a Contract
between You and Pasco, jg4 it not?

MR. May; Actually it's a Contract between 1 think

Norson (phonotlc) and Pasco. we Supply gas --
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COMMISSIONER CLARK: But it’'s not with Florida

Power Corp?

MR. MAY: That’'s right.

CHAIRMAN JOHNSON: Any other gquestions?

5 Florida Power Corp.

6 MR. FAMA: Thank you, Madam Chairman. I just want

7 to make a few brief points, because I understand -- I

8 realize the Commission has spent a lot of time “n this

9 procedural issue. North Canadian is a vendor to the

10 pasco project. Vastar is a vendor to the vendor.

11 vastar is a vendor to North Canadian. You have no

12 jurisdiction whatsoever over those contracts. They
. 13 have disputes going on which are -- there is a dispute

14 between North Canadian and Pasco which is being

15 arbitrated in Texas.

16 Florida Power is not in privy of contract with

17 these people. We did not cut a deal, we did not enter

18 into a contract with North Canadian. We did not enter

19 {nto a contract with Vastar. Florida Power and Pasco

20 stand ready to go forward with their contracts, which

21 is the contract that this Commission has jurisdiction

22 over.

23 Mr. May says that they want to slow the process

24 down. Well, what we think they want to do is get

25 leverage over Pasco and get leverage over Florida Power
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to somehow

are going to have to

sorry.

procoodlnq for a second. We nave a debate going in

1'm sorry. 1

assume those contractl. I'm
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maybe make their contracts petter pecause we

ger Bay

they are
cme leverage.,
gfinger on the

step VWP and in

ay as &

et Iin this
in. Why not
to put some

dors are out

Con-isnion and
to thelr
o object to the

dian.

CHAIRMAN JOHNSON: Thank you. 1 think we have

heard al

1 the arguments py the parties a
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interested persons.

Staff, are there any comments, or, Commissioners,
any questions?

MS. WAGNER: Staff would like to bring to your
attention, because I feel it would be remiss if I
didn’'t, the partial summary judgment that you heard
Florida Power Corporation speak to and Mr. Watson speak
to. This partial summary judgment is on Page 34 of the
recommendation and Page 35 and 36. Mr. Watson, as a
quote from him, said that Florida Power Cooperation has
effectively lost in court. He bases this decision on
this partial summary judgment. What I would like to
point out to you is that this partial summary judgment
is for the Lake Cogen, it is not for the docket that
you have in front of you right now, the Pasco Cogen
settlement agreement.

On Page 35, what this partial summary judgment
says is that, at the very bottom on Paragraph 1, it
says that a partial summary judgment is hereby entered
for Lake Cogen against FPC on the issue of liability
for Florida Power Corporation’s failure to pay the Lake
Cogen at the firm energy cost rate when the avoided
unit with operational characteristics of an operable
1991 pulverized coal unit contemplated by the Lake
Cogen/Florida Power Corporation agreement would have
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been operating -- would have been operating and at the
as-available energy cost rate during those times when
said avoided unit would not have been operating.

Commissioners, staff fees that this really says
nothing. When is it operating, when is it not
operating? These are still disputed issues and there
is no way at this point in time that one could say that
Florida Power Corporation had won or lost its dispute.

COMMISSIONER CLARK: You disagree, then, with
their representation that they have at least rejected
the hypothetical parameters, the two -- a proxy, that
they rejected that.

MS. WAGNER: Well, actually what this says is that
they will use a more real unit. That is all this says.
So the two parameters, yes, that could be rejected.

But what you have to remember in this Pasco Cogen
limited settlement agreement, what you have before you
is slightly different than what was going on in this
Lake Cogen docket. In Pasco, in the Pasco settlement
agreement, Pasco says that they should be given 100
percent firm energy payments. Florida Power
Corporation says that it should be based on this two
parameter, or if would you relate back to this, this
more real unit.

COMMISSIONER CLARK: Okay. And how is that

JANE FAUROT - 904-379-8669
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different from Lake?

MS. WAGNER: In the Lake docket or underneath this
settlement, or the partial summary judgment, what Lake
contended was that it should be a more reai unit and
that it should not be based on the two Parameter. So
it’s slightly different. While both of these are
looking at Section 9 -- have I lost you?

COMMISSIONER CLARK: No, I'm just -- Lake never
Ccontended that they were entitled to 100 percent firm?

MS. WAGNER: That is correct, Commissioner Clark.
And actually -- 1 Just lost my train of thought for one
moment. I will stop there.

COMMISSIONER CLARK: You're contending it’'s a
slightly different factual issue, and because of that
it’s not at all clear that a rejection of the two
parameter hypothetical that Power Corp has suggested
and Pasco would be rejected?

MS. WAGNER: That is correct. Even if it were
based on a more real unit, what is a more real unit?
These are still issues that would be at dispute. All
that is in this that is similar to the Lake Cogen,
Pasco and Lake, is that Section 9.1.2 is at dispute.

At this point what 1 would like to Suggest is that
I have with me Mr. Futrell, who would like to speak

regarding staff's Alternative Issue 1, or staff's first

JANE FAUROT - 904-379-8669
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1 alternative issue, and Mr. McNulty would like to speak
- to the second alternative recommendation.
3 CHAIRMAN JOHNSON: Go ahead.
4 MR. FUTRELL: Commissioners, the first alternative
S is based strictly on the Principle of avoided cost.
6 Chapter 366 clearly gives the Commission the authority
7 to determine avoided cost and to allow recovery for
8 those costs that it determines. Now, in our
9 recommendation we are not revisiting the ‘9] order
10 approving the negotiated contract. We are looking at a
11 comparison of the costs associated with the contract as
12 modified by the settlement agreement versus the cost
. 13 associated with the original contract. That’'s all we
14 are looking at. And that Ccomparison shows --
15 CHAIRMAN JOHNSON : Say that again.
16 MR. FUTRELL: We are Comparing the costs of the
17 contract as modified by the settlement agreement versus
18 the costs of the original contract, and that shows a
19 negative $17.3 million savings. Now, it has been
20 stated that the Commission set in 1991 --
21 COMMISSIONER CLARK: Let me ask you, the negative
22 17 percent is assuming they are correct with respect
23 to --
24 MR. FUTRELL: What we are saying is that that is a
?S More appropriate calculation of avoided costs. We are
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. 1 silent, and we are not addressing the outcome of the
2 litigation. We are simply saying that avoided cost
3 appears to be as Florida Power has calculated it, and
“ comparing that calculation to the costs of the
5 settlement shows a negative $17.3 million savings.
6 COMMISSIONER CLARK: I don’t understand. What
7 avoided cost are you talking about, the avoided cost at
8 the time they entered into the contract? The current
9 avoided cost.
10 MR. FUTRELL: The current avoided costs as they
11 have calculated it pursuant to the contract.
12 COMMISSIONER CLARK: So we are using -- we are
. 13 saying if you looked at it now, their contract is now
14 above avoided cost.
15 MR. FUTRELL: In ‘91 that was -- as approved then
16 gave a projection of fuel prices. It did not lock in
17 what those fuel prices would be. It did not guarantee
18 recovery of the fuel prices as projected. If that was
19 the case, then the cost as represented of $516 million
20 is higher than all of these other totals on Page 5.
21 COMMISSIONER CLARK: Yes, but it’s not higher than
22 what they would have to pay under the contract.
23 MR. FUTRELL: But what we are simply saying is
24 that --
25 COMMISSIONER CLARK: Is that true?

JANE FAUROT - 904-379-8669
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MR. FUTRELL: What we think is under the contract

—

2 is the calculation of avoided costs using the four

3 parameter unit, which we think more closely approximate
4 cthe avoided costs.

S COMMISSIONER CLARK: Well, then we disagree with

6 what the court has concluded.

7 MR. FUTRELL: We don’'t know what the court has

8 concluded. We don‘t know what a real operable unit is.
9 COMMISSIONER CLARK: Okay.

10 MR. FUTRELL: Continuing, we are --

11 CHAIRMAN JOHNSON: Let me ask you one thing.

12 Florida Power Corp, if I understand the position, is

13 saying that what you’'re doing, we can’t do. It’'s like
14 You can‘t come back and revisit the avoided cost

15 determination, that you made that at the front end with
16 respect to the contract. The original contract as to
17 what the avoided cost was then, and you can‘t say,

18 well, this is the current one, and you can’‘t keep

19 changing that number that we were locked in after we

20 made that determination of avoided cost. And if we

21 were to say otherwise, then I guess that Pasco or

22 someone would have an argument of detrimental reliance
23 or some other legal argument that they would make if we
24 started changing what we meant by avoided cost.

25 How do you respond to that?
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MR. FUTRELL: Avoided cost is made up of the

capacity payment and the energy payment. Clearly, in
our orders and in this contract signed by Pasco and
Power Corp there are firm capacity payments which are
guaranteed. Those numbers listed on Page C-5 of the
contract, the capacity payments are guaranteed and
locked in. The energy payments are variable. That is
a variable cost.

The Commission has consistently recognized that
fuel markets can change, fuel price projections are
always wrong. In ‘91, as signed in the contract on
Page C-5, it states that the energy payment is an
estimate, that those costs at that time were estimated
costs. To give you a sense of that, in that forecast
in ’91, Florida Power estimited that oil was going to
be $40 a barrel in ‘97. It’'s now $20 a barrel. Also,
those prices estimated on coal to be $68 a ton in 1997.
They are now $43 a ton. The Commission has
consistently recognized that fuel caa vary and it
should not lock in those prices.

CHAIRMAN JOHNSON: So it is, then, your position
that there is -- that we did not intend to set avoided
costs in the abstract and in perpetuity, that that's
not something we do as it relates to energy.

MR. FUTRELL: We looked at the time the projection
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1 of costs associated with the Contract and the avoided
2 Cost at that time, and we looked at j¢ and it showed jt
3 to be Cost-effective. Going forward, there is no
4 guarantee that fue) Costs will be recovered as
5 Projected originally.
6 CHAIRMAN JOHNSON ; Because those were just
7 Projections and estimations.
8 MR. FUTRELL: Correct, because it can vary. And
9 it go up to the benefit of the Cogenerator, it can go
10 down. It can vary. And we recognize that. And
11 ratopaf.ru should not be locked into a fuel forecast
12 and have to Fecover those costs because it can vary.
13 CHAIRMAN JOHNSON: And You believe that Pasco
14 understood the nature of that, for lack of better word,
15 that risk, that there was no Juarantee?
16 MR. FUTRELL: They signed the contract;
17 YO8, ma’'am.
18 CHAIRMAN JOHNSON: And that the contract provision
19 is that that D-point-whatovor-whntovor gave, put them
20 On notice that we would come book and make an avoided
21 cost kind of determination?
22 MR. FUTRELL: It clearly allowed that during hours
23 when the unit did not Operate they would receive
24 as-available energy, and when they did Operate they
25 would receive firm energy.
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COMMISSIONER CLARK: I am concerned that your
Argument would allow us to revisit all contracts that
provide for energy payments if the avoided energy
pPayment, the current avoided energy payment is less
than the firm energy payment that was committed to be.
Assuming it was committed to be paid, that any time
that amount goes less, then the ratepavers have a right
to pay the lesser amount.

MR. FUTRELL: I don't think we committed to
guaranteeing them that energy price. We didn’'t do
that. That was not done in the order.

COMMISSIONER CLARK: Is the logical extension of
what you’re saying is that éevery time the avoided
energy cost is less than the energy cost we projected
in the contract, we can go back and expect a credit to
be made in the ratepayers’ benefit from that change in
price?

MR. ELIAS: And we believe that that --

COMMISSIONER CLARK: 1Is the answer yes?

MR. ELIAS: When you Say revisit, we believe the
calculation of avoided cost in this instance is based
on the appropriate interpretation of this contract
based on the methodology that was approved by the
Commission in 1991. We are not going back and

advocating changing that methodology. We are simply
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taking out the estimated numbers and plugging in the
real world numbers. This doesn’t constitute a change
in the way we calculated the cost under this contract
based on the language of the contract. If this
contract were firm all the time, then of what mean
would the provision in Section 9.1.2 that speak to when
the unit is as-available would be operating as an
as-available unit mean is our point.

COMMISSIONER CLARK: I guess my point is that if
we accept that rationale, doesn’'t it then argue that we
must go back in every other case where you paid for --
you have a price for energy as part of the contract,
that any time the current avoided energy price is less
that we have a right or the ratepayers have a right to
expect that they get a credit for the lesser price?

MR. ELIAS: We think that that’'s what the contract
provides. That the contract provides that the
ratepayers get the as-available energy price in that
circumstance.

COMMISSIONER DEASON: Let me address it for a
second. The way I understand staff’'s recommendation is
that what we approved in the contract was the cost of
an avoided unit. All right. How do you determine what
that cost is? I do not accept the argument that we

approved as the avoided unit a unit that was going to
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Fun firm 100 percent of the time. That would be like
saying to Power Corp if they could not have gotten this
Cogeneration contract or something that was attractive
and they had actually built a Pulverized unit, we would
say, "“We want you to run this 100 percent of the time
regardless of what the economics are, regardless of
what the cost of fuel is, or regardless of the
operations involved in running a pulverized coal unit. "

We wouldn’'t expect them to do that. We would
expect them to look at the economics of running that
Plant if that plant truly had been built. That is the
avoided cost standard. That is the standard in the
contract. That is what we approved. And we have an
overriding responsibility to protect the ratepayer and
see that they get the benefits of decisions that are
made to run the unit in an @conomic sense. And that is
what I understand staff is recommending that we do by
their alternative recommendation. Now, if I'm

incorrect, let me know, but that’'s the way I understand

it.
COMMISSION STAFF: That is correct.
COMMISSIONER CLARK: Well, here is my concern, is
that we have -- that 1I think to reach the result you

want to reach we have to conclude that we cannot --

that the interpretation of all of these contracts is
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within our jurisdiction and we ought to reverse our

decision to determine that the courts have a right to
interpret the contract. Because that’s what -- if that
is the rationale on what you base it, we are, in
effect, saying that contract provision says that we are
saying this is how we interpreted that contract
provision then, and this how we are going to apply it.

COMMISSIONER DEASON: And perhaps we do. I had
great difficulty when we made that decision. And as I
recall it was basically told that we have absolutely,
just without guestion any jurisdiction when it comes to
interpreting contracts. And even with that
admonishment, I still had great difficulty with
reaching that decision. And if there is any
inclination on the Commission’s part to revis.t that, I
will be the first to say let’s look at it again.

But as I understand staff’'s recommendation, we
really don’'t have to reach that question. That the
contract speaks for itself, and that is the standard
within the contract. And that while we are not
interpreting that contract to bind the parties, I guess
that's what is done in the court, what we have a
responsibility to do is interpret that contract as it
affects the ratepayers. We have that obligation to do

that, and I think that's consistent with staff’'s
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alternative recommendation.

MR. FUTRELL: Commissioner Clark --

COMMISSIONER CLARK: Evidently the contract is
speaking different things to different parties is what
is happening.

MR. FUTRELL: Commissioner Clark, let me try to
help you.

COMMISSIONER DEASON: But it says something to me.
And if these contracts are brought to us for approval
on the initial end, I think we have got to have some
say about how that is interpreted when it affects the
pocketbooks of the ratepayers.

COMMISSIONER CLARK: But as I understand what
staff is saying is that we should look at it at a new
point in time and the new point of time being now, and
looking at the avoided energy cost now.

MR. FUTRELL: You look at the energy cost
recovered pursuant to this contract at every fuel
adjustment hearing. The costs associated with the
energy component of this contract is tied to the cost
of Crystal River Units 1 and 2, those coal prices. As
those coal prices change, that’s what drives the energy
payment to the cogenerator, and you look at that every
fuel adjustment hearing. If that goes above or below
what was originally projected, you determine if those
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Costs are Prudent or not &nd pass those through to the

ratepayers.

Completely wrong, 100 Percent firm energy is not right,.
The only other alternative we have is FPC’'s four
Parameter unit, that’'s what we are using as a basis.

COMMISSIONER CLARK: wel], let me ask You this, do
You think it‘s Pretty clear the court is not going to
4gree with that? If the court says, if the court -- I
guess what it boils down to is the risk we are looking
at for the ratepayer. And are you saying it igs
appropriate to conclude that the court wi)) agree with
the four Parameter test?

MR. BALLINGER: I don’t know that they wil) agree
with that. think the Commission has the uthority of
cost recovery,

COMMISSIONER CLARK: al1 right. 1¢ they don’'e
agree with it, and they say -- they give them Something
more than we would, do we have the &uthority to go back
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and say, well, we are sorry, even though they have

interpreted the contract that way, we are not going to
allow that extra amount for cost recovery?

MR. BALLINGER: 1 think we do. 1t's Just like
when FPC enters into & brand new contract, they do that
at their own will. They go negotiate the contract,
they come to us for approval for cost recovery. If we
don‘t approve cost recovery, then they have to work out
with the cogenerator what to do, whether they pay them
or not. And they may invoke a reg out clause if there
is one in this contract, but the bottom line is they
can go negotiate whatever they want, it’g up to us to
Approve what gets recovered. And I think the same
would be true even if @ court said this is what the
contract says, 1 Still think we have the authority to
Say what gets recovered.

COMMISSIONER CLARK: S0, in effect, we could trump
their interpretation.

MR. BALLINGER: Not Necessarily trump., 1 think it
would just have to come out of FpC Stockholders at that
point.

CHAIRMAN JOHNSON: 1s there a regulatory out
Clause here?

MR. BALLINGER: 1 think there is.

COMMISSION STAFF: VYes.
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. 1 COMMISSIONER CLARK: S0 would it come out of their
2 stockholders?
3 MR. BALLINGER: That remains to be seen. It's &
+ chain of events. I guess, if they initiated the reg
S out clause there might be a challenge whether they
6 lawfully could. I would think ultimately the court
7 would say, in my opinion, the court would say you have
8 to pay it, FPC, pay it out of your stockholawr mONeY.
9 CHAIRMAN JOHNSON: And then we tell them they
10 don’t have to pay it. So aren’t we putting them in a
11 position where they would have to try to activate the
12 regulatory out clause?

. 13 MR. BALLINGER: I don’t know. 1 would hope that
14 the court would see the wisdom of 100 percent firm is
15 truly not avoided cost. I think, as somebody else
16 pointed out, that obviously -~
17 COMMISSIONER GARCIA: But you're saying that we
18 are not hoping with the ratepayers’ money at that
19 point?

20 MR. BALLINGER: No. 1 think someone pointed out
21 earlier that this judgment is not very clear, otherwise
22 why did Lake settle? If Lake had won its major

23 argument in a partial summary judgment , why did they

24 capitulate further in a settlement agreement?

25 Obviously that judgment is not very clear to them that
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they would win, either.

Callssroltl GARCIA: 1 think it’s kind of tough
gor them to come in here and give up the fight.
clearly that's yet to be decided, put you don’'t want
them to come in here and make the other side of the
argument for the parties that they are opposing:

CcOMM18SIONER CLARK: 1 just have one guestion. Do
you have any concern that your roco-:-ndatton on
Alternative 1 has an adverse impact on the stability of
purchnood power contracts? 1 mean, don't we want to
see that that market continues and people are willing
to enter into those contracts in rlorida? And if we
make that kind of decision, what impact do you think it
will have?

MR. BALLINGER: 1 don't think it has any impact,
pecause we are still saying approve the original
contract, they would still go on getting their
payl.ntl. Yes, they have court costs.

:OHIISSIOI!R CLARK: But the original contract as
we interpret it and not as it has pbeen intorprotod by

the court.

MR. BALLINGER! And as how power CoOrp has

1ntotprotod it.

COIMISSIOIBR CLARK: 1 guess toO me the bottom 1ine

is we are oloonthily saying we are going to {nterpret
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all the contracts and what the court says is of no
consegquence to us.

CHAIRMAN JOHNSON: It does seem like you have to
interpret the contract to get to the cost recovery
issue.

COMMISSIONER GARCIA: Joe, give me the long view
here. I know you don’t agree with this, but give me
your view. I think you’'re on Primary, on how this
works out in terms of the long -~

MR. JENKINS: I'm not sure about how it works out
in the very long-term as we go to, I guess, a
competitive wholesale market. The problem I have with
the first alternative recommendation is that it never
answers what is avoided cost. It says we should not
pay avoided cost. I agree with that. But it never
says truly what it is. If you look to the very last
Page here, or, excuse me, the second page from the end,
Page 37. Do you have that? This is that chart called
Pasco settlement. The Primary -- excuse me, the first

alternative says that as you have heard a number of

times here, that we should hold them to the lt;ndltd of

Column A. But what if the judge rules for Column B?
They never really solidify as to why they are willing
to not accept Column B as a potential avoided cost.

We, in a sense, have abdicated our authority or
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. 1 jurisdiction to the courts to determine -avoided cost,
2 and now we must live with the consequences. I'm simply
3 saying look at the extremes, look at your exposure, and
4 decide whether you want to continue to fight or stay
5 in. If you look at Page $ =
6 COMMISSIONER CLARK: Joe, let me ask you, what do
7 you think our exposure is?
8 MR. JENKINS: Your exposure is shown on Page 5 on
9 the table I‘ve put there on the bottom of the page.
10 And somebody has said this at least an hour ago, if you
11 go with the first alternative -~
12 COMMISSIONER CLARK: What i{s our exposure? What

. 13 i{s the risk? Is it the 397
14 MR. JENKINS: It's the 39 million. I'm simply
15 looking at 39 million is roughly 2-1/2 times greater
16 than 17.3 million. I make no real judgment as tc 50/50
17 or anything else. I say that is the range. And on a
18 2-1/2 to 1 bet, you might as well take it.
19 COMMISSIONER DEASON: Now, you bring in a risk
20 question which I think is relevant, and that is
21 addressed by Alternative 2, which looks at we know that
22 under this settlement there is going to be an up front
23 payment of a given amount. You could be able then to
24 purchase yourself out of this contract. And over the
25 long-term of the contract there are so many variables
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and unknowns and risks associated with that, according
to starr'g alternative roco-ondntlon there i3 -.

according to their Numbers, ¢’y &Ctually fiegative, byt

long-term?
MR. JENKINS: I don’t think You have 4 Choice to
Pick and choose. You're going to have to live, ¢ you
90 with one of the altornctivoa, wWith the court
Outcome. 1¢ You turn to Page 13, ang I think thigs was
said already, even with their Projections, their
Scenarios, 1 See at the very top of the Page a
Potential 14.5 million benefit, And the vVery worst
Scenario is a 1.9 Negative. That'g roughly a 7 or

8-to-] ratio. g§o 1 think the ratepayers on bnlanco,

statistica) 8cience, are better off, Granted, there
might be a Ccombination of extreme ScCenarios where the
ratepayers might not be better of¢ if we have high
inflation and high fuel costs. I guess it’'s sort of
like the old adage of the glass half SEpty or half

full. Here I gee @ glass that is throc-quartor- full,
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1 it empty.

2 MR, MCNULTY: Commissioners, if 1 could just try

3 to describe these sensitivities just for a moment to

- give you an idea of what I was trying to get at here.

5 1 was looking at -~

6 COMMISSIONER CLARK: You're addressing Alternative
7 2 now?

8 MR. McNULTY: Yes, I am.

9 COMMISSIONER CLARK: Let me ask just one question
10 before you get there. Joe, do you support the primary?
11 MR. JENKINS: I am the primary.

12 (Laughter.)
. 13 COMMISSIONER CLARK: Well, let me ask do you have
14 any other support for your primary position?
15 MR. JENKINS: They have all deserted me.
16 COMMISSIONER CLARK: I congratulate you for
17 willing to just step out there.

18 MR. MCNULTY: Commissioners, in discussing the
19 chart on Page 13, I just would like to cau*ion that
20 these are sensitivities, these are sensitivities based
21 upon moderate assumptions. This is assuming a 50/50
22 split of the disputed payments, and it is assuming, you
23 know, the possibility of using alternative fuel
24 forecasts in place of FPC’'s fuel forecast for both coal
25 and natural gas. And also assuming what if you had
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moderate fluctuations and inflation, what would happen?
My concern here is that even using these moderate
a@ssumptions, you can end Up with negative Npv numbers .

And if these, in fact, ara moderate assumpt ions
and some of these are negative, then I have a real
source of concern with this agreement. Because
basically I would think that there @re three parties to
consider here, Pasco, FPC and, of Course, FPC's
ratepayers. And in this case it doesn’t look as though
in all cases involving moderate @ssumptions that FPC’s
ratepayers are clearly advantaged by thigs agreement .

Now, what we do know for certain is that initially
$42 million in net present value is -2ing to be paid
through a vehicle known as a special Payments, and they
will be paid through the year 2005, and they are skewed
80 that they happen earlier rather than later. So that
You have $9.5 million being paid in 1997, and going
down to 2.4 million in 200S.

S0, we knov that those payments are certain.
However, it's 14 Years before the Cumulative net
Present value of this agreement turns Positive, even
using FPC’'s pProposal . According to the agreement, 14
years before a Cumulative positive NPV. Now, six Years
4go this agreement -- @xcuse me, six years ago this

contract when it was &pproved looked like it was good
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for the utility's ratepayers. Today, six years later,
we know that that original agreement is not good for
the utility’s ratepayers, and we have no idea of what
it’s going to be looking like in 2009 when that
replacement capacity comes on line, or 2013 when the
whole period has Played out. 8o, our basic position
here is that this looks like it has a Preponderance of
risk for the ratepayers, and for that reason we have
chosen on the second alternative to recommend denial.

CHAIRMAN JOHNSON: Any other Questions,
Commissioners? This Chart 4 that was in Florida Power
Corp’s information, does staff agree with this? And {f
80 == did you agree with this Chart 47

MR. McNULTY: 1 think the problem I have with this
chart in particular is the second line labeled customer
savings. There is an a@ssumption here that needs to be
identified. Under Pasco, that customer savings is
assuming that 100 percent of the disputed payment are
awarded to Pasco. If you look at --

CHAIRMAN JOHNSON: Say that again.

MR. McNULTY: That 100 percent of the disputed
energy payment would be awarded to Pasco. In other
words, as was filed in this agreement, the settlement
agreement, that full firm Pricing is being allowed in

terms of energy payments.
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1 CHAIRMAN JOHNSON From the original contract?

2 MR. MCNULTY: ves. The original contract,

3 obviously it’'s in dispute as to what avoided energy

4 Pricing was meant. We know it was the 1991 avoided

5 unit, but exactly how that's being interpreted

6 obviously has been @ difficulty for both this

7 Commission as well as the civil court. But my point

8 here is that You‘re not making the same assumptions

9 under all of these Cases, and it would seem fair to me
10 that you should make the same assumption under each
11 Case. The others, especially Auburndale, avards almost
12 100 percent to FPC of these disputed Payments.

. 13 Therefore, that greatly affects the percent of dispute
14 to ratepayers at the bottom of the page here, and so as
15 far as I'm concerned these numbers are meaningless.

16 CHAIRMAN JOHNSON: Florida Power Corp.

17 MR. DOLAN: vYes. 1 don‘t know why he considers it
18 meaningless, because those are the Numbers that were

19 filed with the Commission when we submitted our

20 petition for approval of those settlement agreements.
21 And they were not disputed in the Ridge and oCcL and

22 Auburndale case as to not being legitimate Numbers .

23 And the customer savings, we have always said the

24 Customer savings is often a disputed amount as if you
25 went to their Position., mean, we could have shown it
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in another format, byt when we Started Auburndale it
was a lot cleaner to go to their Position to do savings
down. Since everybody in these cases had -- they felt
like they should have been getting 100 Percent firm.
There was a lot of variablllty.

COMMISSIONER CLARK: 1In a1) Of these Cases, and
that was my Question?

MR. DOLAN: Yes. Every one of these cases was
done the Same.

COMMISSIONER CLARK: 1n Ridge, ocL, and Auburndale

MR. DOLAN: Yes.

MR. McNuLTY; That's not my undorltanding. I
would like any other stars member who has &n opinion on
this to Speak up.

COMMISSIONER CLARK : Well, what was the issue in
the Ridge, OCL, and Auburndale?

MR. BALLINGER: I can speak to Auburndalc, I
worked on that one. I don‘t recognize those savings.
They may have been what rpc offered as Savings.
think ¢ You read that order, it Picks apart the parts

of the settlement agreement, whether they are savings
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1 Or whether there is costs, My recollectjon of that is
2 it showed a slight benefit to the ratepayers, not $39
3 million worth.
. COMMISSIONER CLARK ; Well, let me ask you this.
S If stars takes issue with the Pasco and the Lake
6 Numbers of Customer savings, it they take issue based
7 on the fact that it assumes that Pasco and Lake win
8 that issue, and they have to be paid firm, isn'¢ it
9 important to get for Comparison Purposes to know it
10 that say assumption was made in Ridge, ocL, and
11 Auburndale?
12 MR, BALLINGER: 1 think what Mr. Dolan has put
13 here is a Consistent assumption --
14 COMMISSIONER CLARK : Tom, would You answer my
15 question?
16 MR. BALLINGER: Well, let me see if | understand
17 the question. He has put together consistent
18 assumptions that in calculatlng Customer savings, it's
19 all as if the Cogenerator had won in litigation. So,
20 in that @ssence, these Numbers are correct of showing
21 it at least from the Standpoint. What stars did {n
22 evaluating the Ridge, OCL, and Auburndale ig we looked
23 at the @xisting contract and the total Payments
24 increase or decrease. In all three of those, the total
25 Payments decreased looking at both Capacity and energy,
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how they Festructured the Néew contract. In the Pasco
case, the total Paymentg increased. That'g why we are
roco-londinq denial,

COMMISS 10NER CLARK: Ang the tota) Payments
increased because -- If you use the new avoided energy

Costs.

looklng at the @xisting contract ang looking at the
modifjied Contract, ¢ has nothing to do with new
avoided energy costs. Where we are getting Confused jgq
néw avoided energy costs Now saying it’s firm Somet {meg

and a--availablu Other times, All of these we took

irom the Standpoint of the @xisting Contract, put it

was your 1ntorprotatlon of the existing Contract.

9.1.2 that Said when jt'g on it’'s firm, when it's off
it’'s a4s-available, The modifjied Contract saig that
when it'g on it's firm, when it’s ofyt You get 99
Percent of firm or au—available, whichever is greater.
It lllghtly did it. we asked them to quantify that,

Compare it ¢o the original on firm, offs @s-available.
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ratepayers to the tune of about $3 million over the
life of the contract.

That showed me, though, that it was pretty close
to how the unit would have been dispatched at that
time. That’'s why we recommended approval. In the
Pasco case, just because of timing and the difference
between as-available and firm energy prices, there is a
much greater disparity and you also have it going to
100 percent firm all the time.

COMMISSIONER CLARK: What goes to firm 100 percent
all the time?

MR. BALLINGER: In Pasco, the energy payments.
Where in Auburndale they went to firm when the unit was
on, they went to 90 percent of firm when the unit was
off, which was very close to as-available energy. Now,
I can see I really have confused you with that one.

COMMISSIONER CLARK: Yep.

MR. BALLINGER: I apologize.

COMMISSIONER CLARK: It's not your fault.

CHAIRMAN JOHNSON: Let me ask another gquestion.

If we go back to what happened, I guess, in ‘95 or 94,
when Florida Power Corp did the modeling that staff
believes -- I guess staff is saying you believe FPC was
required to do the additional modeling.

MR. FUTRELL: We think it’'s their obligation to
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1 find a way to provide cost, the lowest Possible cost to

2 the Fatepayers. ¢ in doing this they were Providing
3 lower Cost, they are under that obligation to do so.

. CHAIRMAN JOHNSON ; Under this Particular contract
5 because of that one Provision?

6 MR. FUTRELL; Correct.

7 CHAIRMAN JOHNSON: 8o it looks 1ike Florida Power
8 Corp oriqinally, they were intorprotlnq the contract in
9 4 similar way to the way that staff vas 1ntorprot1ng
10 the contract,

11 MR. FUTRELL: The provision says what it says,

12 that they can -- when the unit is off it'g

13 as-as-available and when the unit is on they pay firm,
14 We think that’'s Pretty clear.

15 CHAIRMAN JOHNSON: Ang they Probably thought it
16 was clear, too, until we Scnt it over to a Court and
17 the court said it wasn't 80 clear.

18 MR. PUTRELL: Correct.

19 CHAIRMAN JOHNSON: so we put Somebody in a box,
20 includinq Ourselves. ang that’s why 1 kind of have A
21 Problem trying to determine how We get out of this box.
22 MR. FPAMA; If I could, Chairman Johnson, 1 mean,
23 You have put yus in a box. we argued irn ‘g9s for that
24 intorprotntlon of 9.1.2, and this is what the

25 Commission said. And we asked for You to interpret it

JANE FAUROT - 904-379-8669




SN O v o

10
11
12
‘l' 13
14
15
16
17
18
19
20
21
22
23
24

in accordance with your rules, and this is what you
said. You said, "Florida Power is not asking us to
interpret the rule, it is asking us to decide that its
interpretation of the contract pricing provision is
correct. We believe that endeavor would be
inconsistent with the intent of PURPA to limit our
involvement in negotiated contracts once they have been
established."” So whatever it was that you approved in
that contract in 1991, you gave to the court to
interpret.

CHAIRMAN JOHNSON: That’'s what it sounds like we
did. Perhaps we shouldn’t have done that, but I better
understand Joe’'s analysis to say that we gave -- and
maybe we don’t even have the legal authority to give
away the avoided cost analysis, but it looks as if we
punted to the court, because you've got to interpret
the contract to get to the cost recovery issue. And
they were asking us to do that and we said we can’t do
that, so the court did it for us. And now we don’t
like what the court said, so here we are.

MR. JENKINS: I think we are somewhat obligated,
at least morally, if not legally, to live with the
results of the court. We sent it to the court, we got
at least a strong signal back, and I think we need to

take that strong signal and go on. It's not that much
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above the avoided cost that Florida Power now
Calculates,

There is another Perspective op this, Florida
Power really did Not have to come and 8earch out to
reduce Customer costs. They could have ®asily gone
ahead ang Paid fu)) avoided cost ag they were doing in
the ®arly years of this contract. It was only because
they were trying to lower the cost recovery charges and
they were facing Competition g Probably why they did
it, that they got into this, quote, box.

CHAIRMAN JOHNSON: The Part that i{s most
dllturbtnq, though, is 1 understand the staff's
intorprotatlon of that Provision and how we should
generally look at avoided cost @nalysis, and 1
understand what Florida Power Corp tried to do with its

modeling was to try to accomplish Just that. Somehow

Perhaps we made a mistake. It's tough for e, though,

because 1 don‘t want to see the ratepayers Suffer, and

But Perhaps they aren‘t, because now We are in a
litigation Situation and perhaps we have somehow
shuffled the deck unavoidably go. But --

Any other Questions?

COMMISS 10NER CLARK : Well, Conm'nllonor, I think
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1 You have done a good job of Summarizing the dilemma.

2 And as I recall that Case we had -- it wa: one of the

3 better cases, I recall, in terms of laying out the

E issues as to what our juriediction is, what it should

5 be, and the down sides and the benefits to each kind --
6 to either Way we went. And as I reca.l, one or the

7 down sides was that, you know, if the contract

8 interpretation is left to the courts, there may be some

9 things that are unpleasant to ljive with,

10 The up side was that these were contracts and it
11 would be beneficial to the independent Power market to
12 know that these contracts would be litigated as

. 13 Contracts and contract disputes. we Specifically said

14 that that did not change our jurisdiction to determine
15 whether or not the contracts were stil) eligible for

16 COSt recovery. And I do believe if a court would come
17 out with an interpretation that would Squarely conflict
18 with the basis on which we made a decision then we

19 could go back and determine that it is not eligible.
20 But in this case, I still think we have to go back to
21 the point in time that it was approved and live with --
22 we have to take the view that we may have to live -- e
23 would have to live with their interpretation on this
24 Provision. And then we have to assess the risks from
25 that standpoint. That’s the box we are talking about,
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I think.

COMMISSIONER DEASON: Let me say that I'm not so
sure that I agree 100 percent with what you're saying,
because I draw a distinction between our jurisdiction
and authority to interpret a contract and bind the
parties to that contract consistent with our
interpretation. I think it was argued to us that we do
not have that jurisdiction. And that if we were to
assert that jurisdiction and order a certain
interpretation and try to bind the parties that most
likely the parties would say you don’'t have the
authority over us to bind us to that anyway, and that
they would take it to court anyway, and it would end up
there anyway.

My concern is that we undoubtedly without gquestion
have jurisdiction to set the rates of Florida Power
Corporation. And we have an obligation to set those
rates at what we consider to be fair, just, and
reasonable. And I think what we are trying to do, and
this is consistent with our staff’s alternative
recommendation, is to look at that contract, interpret
that contract as to what is appropriate for cost
recovery purposes, and when we make that determination
and apply that standard to the settlement offer, the

settlement offer is no longer cost-effective. It does
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1 Rot have positive net present value benefits under that

2 interpretation. And for that reason they are

3 Fecommending that it be denied.

4 I am not convinced that since we said, parties,

5 take this contract dispute to the court to See how the
6 court tells you that you have to abide under that

7 contract, that then that binds us for -- and so we

8 Somehow abdicate our responsibility to the court when
9 it comes to determine what is a f.lr rate for the

10 Customers to Pay. I see a distinction.

11 COMMISSIONER GARCIA: 8o You would hold that the
12 court decides, this goes forward, and we deny the

. 13 settlement, then You would look at the contract and say

4 that the recovery then is Justified even though 1t may
15 be more?

16 COMMISSIONER DEASON: That’s another issue, and
17 that’'s something that I guess that we would have to

18 decide at that Point. What I'm saying it would be a
19 fair issue to determine whether --
20 COMMISSIONER GARCIA: You realize, though, the
21 Problem is we don‘t have much choice at that point. 1
22 mean, we can’t 9° back because we don’'t like the
23 court‘s decision and say, well, this isn't what this
24 meant, and so, stockholders, you‘ve got to eat it. I
25 mean, I guess in theory we could, but I think it
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hegates where We began this

Process,
Came in here --

which the Company
CONNISSION!R DEASON; What i¢ Would do 44 Perhaps

trigger the Fegulatory-oyut Clause.

CoMMISS IONER CLARK ;

Well,
Doacon, See,

I guess, Co-nllolonor

I see that as if that is the

it to take

decisjion on contract 1ntorprotctlon. Becauge bc.icclly
we'll allow the Courts

f we like ¢

what we are Saying is, Yes,
interpret the Contract ang i

¢ Ve will allow
it to be TecCovered.

¢+ W8 won't

by not

and we are going to reject i¢

allowinq cost Fecovery ang

*he roqulatory out

d you get to the Same place.
counxssxouxn DEASON :

let’'g say
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that we somehow have tried to interpret their contract,

or said that contract is invalid and that we are
somehow saying, now, you don’‘t have to pay your vendor.

If that is a valid contract, they have got to pay
their vendor regardless of what we say is a prudent
cost to be passed on to ratepayers. The difference is
that this is a contract that came to us first, I assume
under the rules of PURPA or whatever, for us to approve
it. We approved it. We approved it, and we applied
the standard saying that even under the worst case
scenario assuming that we are going to have to pay 100
percent firm all the time, there is still going to be
3.3 or whatever the number was, million dollars of
present value benefits.

But that did not mean that we were going to
cono}ltontly apply that standard to determine what a
prudent and reasonable cost that we pass-through to the
ratepayers. It was just a standard. It was a margin
of comfort to say even under this scenario this is
going to be a good deal for the customer, because it
assumes 100 percent firm, and we don‘t know if it is
going to 100 percent firm or not. And it goes back to

my previous example. If we didn’t have an -- applying

the cost standard as it is being interpreted by Pasco

would be the same for us just to tell Power Corp that

JANE FAUROT - 904-379-8669

N




€ @ ~N O U & W N -

N N N N N N = e e s e e e e e e
W & W N > O ¥V O YN OO v D w8 = O

110

if there were never an avoided unit to say we want you
to build this pulverized coal unit and run it 100
percent of the time, and we don’'t care about prices of
fuel that may change in the future, or different
economics that may result in you being able to take
that unit off line and it be an economic decision. Run
it 100 percent of the time, and we are going to make
the ratepayer pay for that.

We would never in our right mind put an obligation
on the company to do such a thing or put a burden on

our ratepayers to pay those rates. And when you look
at an avoided unit, that’'s exactly what an avoided unit
is. They didn’‘t build the unit, they lvoidod the coal
unit. But how would you run that coal unit and what
would be the economics involved in running that coal
unit in an economical manner? And that’s what we said
should be the cost standard, that should be the avoided
cost, and that’s all that we should pass through and
ask the ratepayers to pay in rates.

COMMISSIONER CLARK: I would only respond to you
the reason I can’'t support you on that is I think with
respect to the paper clip issue, if we say we don’‘t
think the contract is interpreted correctly, and we are
not going to approve that for cost recovery, it doesn’t

change the obligation of Power Corp to pay for those

JANE FAUROT - 904-379-8669
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paper clips. But in this instance the contract would

not have gone forward but for our approval and it being
cost recovery, and if we say it is not eligible for
cost recovery, Power Corp has no obligation to pay it.

And that is getting to the same point as if we had
simply interpreted the contract ourselves and not sent
it to the court. And with respect to your example on
if they had built it themselves, I agree with you that
we would not -- if it was not cost-effective for them
to run it, that we would be telling them, you know,
don‘t run it, do something else. But in that instance
the ratepayer and the company has the risk that the
costs go up or they go down, and in a contract case you
are contracting away that kind of risk and in this case
the risk was not --

COMMISSIONER DEASON: No, I disagree with you.
The way Pasco is asking this contract to be interpreted
both at this Commission earlier and at the court is
they wanted all of that -- they did not want it to go
up or down, they wanted one interpretation, and it be
fixed at that amount, and that we did not get the
benefit of contracting that risk away under that
interpretation of the contract. And what I'm saying is
when we approved that we approved it under the
interpretation that it was avoided cost, and when you
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and sometimes it would not ryn.

COMMISSIONER CLARK: I just get back to the point
that that is -- then we are getting into the contract
interpretation. And if we want to do that, then -
should revisit our decision that contract
interpretation should go to the court,

COMMISSIONER DEASON: I don‘t have a problem with
revisiting that decision, but 7 think the issue in
front of us is more narrow than that. and it Simply is
does this settlement agreement, is it in the best
interest of the ratepayers? And I think Clearly it is
MOt. And that’s the decision that we have in front of
us today. I think it’s not even in the interest of the
ratepayers even under the staff Alternative 2 when you
look at the fluctuations of the Parameters that could
exist and the fact that al} of the money is going to be
Paid up front and the benefits do not start until -- g1
forget how many years. 1s it 14 years?

MR. McNULTY: 14 years,

COMMISSIONER DEASON: 14 years. And this original
contract was just signed, what, some six years ago, and
We are already in the situation where we are saying,
"Well, we know this is no longer good." Now wWe are

saying, "well, let’'s redo this One and let’'s place a
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will start getting some benefits." would submit to
You that it jis very likely that if we take this action
and we approve thig Settlement g1y Years frow now e
Ray look back and Say, "We never should have approved
that Settlement. Let’s go have Power Corp renew this
Contract and Pay a bonus to Pasco to extend the
Ccontract, because it’'s such a great deal six Years from
now, "

CHAIRMAN JOHNSON: oOne question, you Stated that
Perhaps the question we should pe asking is is this
Settlement jp the best interests of the ratepayers?

And ft'g funny, because I was asking myselfr that
Question. Ang I said, "Well, 1 guess it g determined
on who gets to determine avoided cost. If the court
determines it, then Perhaps not. If we get to
determine it based upon the methodology that we have
applied, then the answer o no, the Settlement jgn-¢ in

the best interest. " A question Still for me is did we
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what it says, and the court has interpreted it to say
what it says. And staff is saying, no, that’'s not
something that we can relinguish. We can‘t relinguish
our authority to make these kind of -- or at least
Primary 1 -- we can’t relinquish our authority to make
those kind of determinations, even if wanted to.

MR. BALLINGER: That's correct, Commissioner. I
think the statute clearly states that we have authority
to set avoided cost and allow recovery for what the
Commission determines the avoided cost to be.

MR. ELIAS: And I think it's important to note
that the standard for avoided cost that we are
comparing here is what is in the existing contract.
The comparison is between the existing contract and the
modification.

COMMISSIONER CLARK: But it‘s the contract as we
interpret it.

MR. ELIAS: 1It’'s the contract as we approved it,
and approval is the significant part, not --

COMMISSIONER (ELAII: But you agree that it's
different than what the court has done.

COMMISSIONER GARCIA: Exactly.

MR. ELIAS: I don’‘t think that you can draw any
conclusion about what the court would do in this case

based on what the court did in the other case. The
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comparison is to what our basis for approval when we
initially approved the contract was, and our
interpretation of the agreement based on what we
thought we were approving at the time. l‘thlnk that
under --

COMMISSIONER GARCIA: But what we thought we were
approving at the time is what we approved, and is what
this company walked out of this building with, or the
other building with. And the reason that this all came
about is because we approved it. I'm not saying that
we are the primary creator of all of this, but clearly
they came to us for approval, they’ve got a contract,
and now it is being interpret in a way that is not
beneficial to the ratepayers. And what the
alternatives are saying is, "wWell, let’'s interpret that
contract differently."

MR. ELIAS: The interpretation is based on the
contract, not what the court did. I mean --

COMMISSIONER GARCIA: But the court has
jurisdiction over the contract.

MR. ELIAS: And as to this contract no court has
acted.

COMMISSIONER CLARK: Let me ask it differently.
In the Lake case was the position Power Corp advanced

the same as what staff -- is it the same as staff is
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interpreting it in the first alternative? Okay. Tom
Ballinger is shaking his head yes.

Now, did the partial summary judgment say find for
Lake County, and that that methodology was not correct?

MR. ELIAS: In essence, yes.

COMMISSIONER CLARK: Okay.

COMMISSIONER GARCIA: You know, Commissioner
Deason, you stated something about regulatory-out
clause in this contract, and if that -- see, I don‘t
think we get there if we don’t approve this and then it
goes back, and I don’t think the company ever gets to
that point. And I don’t think that brings us back into
it. The only way I would see us -- that bringing back
into it is if we step back as a Commission and said we
will look at all of these and we are going to determine
all of these things whether they are right or not for
the ratepayers of Florida. And we do a determination
that henceforth this is what is approved, or thiz is
what we are going to allow. And it changes the
structure of all of those contracts out there. But I
don‘t think that our decision here by not agreeing to
this settlement -- by not accepting this settlement, I
think what we do is we put ourselves and the ratepayers
At great risk. And I don’'t see how you get us out of

that. And perhaps I missed some of your argument.
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COMMISSIONER DEASON: You‘re saying by not
approving it we put the ratepayers at risk?

COMMISSIONER GARCIA: By not approving the
settlement, I think, yes. Approval of this settlement,
I think, at least puts some protection or some finality
to the risks that they are exposed to. And I think
it’s better than what it could be if we don’t make this
decision. Now, you're saying if we pass today or we
say, no, we don’'t approve this settlement -- I'm
putting this scenario forward. Let's say that Pasco
wins. Where does this put this Commission and the
ratepayers of Florida?

COMMISSIONER DEASON: If Pasco clearly wins then
we will have an issue in front of us at some future
time as to what is the appropriate amount to pass
through the fuel adjustment clause. 1Is it what was
approved by the court or is it the way we interpret it?
I don't think we have got to address that question
today. I think it’s a very serious guestion, but I
don‘t think that we have to address that question
today, because we don’‘t know what the court is going to
do. What we have in front of us is given the
uncertainty of all of that and the uncertainty of the
benefits of this settlement, is it in the best interest

of the customers for what we know now. And I say, no,
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there is too much rigk involved, 1 find it ironic that
You tend to be arguing that we should @pprove it
because it mitigates risk. think by approvlng it we
increase the risk.

COMMISSIONER CLARK: put we only increase the rigk
if we aAgree that when it comes backs to us we wil) be

Situation to where we Could be abdlcating our
ratemaking aduthority to the court, Because 1 think
that when We approve that Contract it Was with the
avoided cost standard. And that when we &pproved that
Contract we were tolling the ratepayers of this State

that, look, You’‘re not going to have to pay any more
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inconsistent with our own interpretation. And that
could be an illegal proposition. But I'm not
speculating on that. The only thing I'm saying

is that --

COMMISSIONER GARCIA: But we won’'t have a cheice.
The problem is that if we don’'t approve this
settlement, then we may be looking at that issue. But
then we are looking at -- what is the number, 39
million, as opposed to 17 million. And that’'s what we
are looking at. And we may decide that that was
correct. I mean, unfortunately the court is going to
interpret the contr‘ct for us at that stage. I mean, I
am one of the ones that had great difficulty with this
case, but I thought that in the end it was up to them
in this contract. 1I'm sorry, it was up to the courts
to decide this contract.

But then if we say, no, we aren’t approving this
settlement, then we are looking at $39 million. And
that’s the exposure. And there is no choice. I mean,
Pasco doesn’t have to come back from that position.
They were not here hat in hand. They are here with a
solid contract that this Commission approved. And so
my fear is that if we pass up this opportunity to do
what is -- I'm not saying that it’s good or comforting,

but at least it protects them from maximum exposure,
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the ratepayers. 1 think we have achieved a lot. 1'm
not Necessarily proud of where we end UpP, but I think
it’'s better than where we could end up.

And, you know, we have used a lot of gambling
terminology here today, and I want to stay awvay from
that because that is Certainly not what we are doing.
What we are doing is making sure -- first of all, this
Commission approved a series of contracts which are all
over this state and which depend to Some degree on this
Commission’s Steps in that area, and there is financing
arrangements, all sorts of things that are tied up to

these instruments.
And perhaps they weren’'t the best decisions and

now we are looking at that, but that doesn’t mean that
this Commission can step back now and say, "Well, that
was your mistake and We are not involved with it." And
say, "Florida Power Corp, eat it." 1 don’‘t think that
would be right @ither, because I think that the policy
behind these things was motivated by federal
legislation, it was motivated by a broader context that
we don’‘t need even to go into here.

But what 1 fear, Commissioner Deason, and believe
me your argument is very convincing, what 1 fear is the

other side of it. You know, the Paper clip guy 1 don‘t

worry about. mean, it’'s just like, you know, {f
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would have had staples come in here and argué that

pbecause of the change {n this contract they lose their
stationery ability to provide. You know, that’s not in
my jurlodictlon. 1 clearly voted to allow them to
speak simply to make my point better of why I didn’t
them into the proceedings. And that said, I think that
the broader context here is where we end up. And where
we are end up if we let this go to the court may be far
worse than where we are at today. I'm sorry, if we let
it culminate in the courts in that interpretation that
may come down.

COMMISSIONER DEASON: Well, I agree that there is
a risk associated with whatever we do. And I agree
with you that there is a certain amount of comfort by
-- here again, a gambling term -~ cutting our losses.
But the way I interpreted that we jto going to have
losses, it’'s just that they are not going to be as
great. We know they are not going to be as great as
they could be by approving the settlement. And I still
think there is an opportunity it could be a net
benefit, and that's why I'm not willing to approve it.
But 1 understand your argument, and it is an easy
position to be in.

COMMISSIONER CLARK: Yes. Our argument is not

without merit, right, as yours is not without merit?
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COMMISSIONER DEASON: No, it certainly has merit.

CHAIRMAN JOHNSON: Any other comments,
Commissioners?

COMMISSIONER CLARK: Commissioner Deason, you
know, I think this is exactly the scenarioc we were
concerned about when we were dealing with contract
interpretation. And it seems to me that we have a lot
of trouble sometimes figuring out exactly what the
pricing should be, and I suppose we should not be
surprised that the court is having difficulty. And,
you know, maybe it argues for just taking back or
revisiting our decision on contract interpretation, but
I think there is benefit in terms of the market itselfs,
the independent power market that I hope will continue
to develop and should continue to develop under the
FERC decision. And I'm not at this point willing to
say we should go back and revisit our decision and
determine we have the ability to interpret these
contracts.

CHAIRMAN JOHNSON: You mean you’'re not willing to
do that in this particular case or --

COMMISSIONER CLARK: I'm saying in order to -- in
order to conclude that Alternative 2 assesses the
appropriate risk, underlying that has to be a view that

we can reject an interpretation by the court that would
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allow any greater recovery than what staff thinks the

contract says.

CHAIRMAN JOHNSON: And you’'re saying you don’‘t
think we could reject an interpretation.

COMMISSIONER CLARK: No, I don’t.

CHAIRMAN JOHNSON: Because the court does have the
authority.

COMMISSIONER GARCIA: I would even go further.
And I think we also put the company -- you know, the
company didn‘t have to be here, and the truth is that
if we tell the company to go away, and they come back
with a decision that says 39 million, they should at
least be protected from a huge chunk of that because
they came here to try to figure a way out of this for
the ratepayers of Florida. And that’'s a bottom line
issue for myself. And it’'s not that I'm trying to
forget about -- I'm not just thinking about the
company, I'm also thinking about the ratepayers. And
if we say to them go away, I'm scared what they are
going to come back with. And, again, not gambling,
because I don‘t think we are gambling when we look at
what the court has already decided. I think we are
already in a tenuous position.

COMMISSIONER DEASON: Well, let me say this. I
applaud the company for taking the position that they
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future as
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are being damaged.
Fatepayers are sti)]) Paying,

being Paid for,
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1 And once that i, gone, Pasco is not 9%ing to walk away
2 With less than what it won, and it wi1) have j¢ in

3 hand. It’s not a lpoculation; it wil) have j¢. And we
4 can‘t Teinterpret what the court sajqg when they come

5 back in here

6 CMIIIIOHR CLARK ; leluonor Deason, ;

7 understang that ¢y Clear that it woulg have ap impact
8 on rates today, but by dclaytnq 4 buy-oyt and Perhaps
9 going to co.potition, I don't think ¢4 & foregone

10 Conclusion that they wWouldn‘t pe Paid for, mean --
11 cauuszonn DEASON; I wasn'¢ making a Judgment
12 one way or the other on that, That algo is a future
13 issue. But yoyu can’‘t ignore the fact that under the
14 Settlement You are asking today’g Fatepayers to pay a
15 -ub-tantial amount of money and that that Payment
16 Schedule is on an up-front basis, That's 4 given. e
17 know that wil) take Place.

18 CHAIRMAN JOHNSON ; Any more discussion?

19 COHMISSION!R GARCIA: et me just Stay with the
20 line 1 Was. 1I'm 9%ing to 9° ahead ang move Primary
21 staff on this. ang I think the others are tallout-,
22 right? mean, they al1 follow -- yes.

23 CONIISSION!R KIESLING: Why don‘t we just resolve
24 1, and then we can figure out -.
25 COHNISSIONER GARCIA: I guess that wi)) decide it,
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I will move the primary recommendation in Issue 1.

COMMISSIONER CLARK: Second.

CHAIRMAN JOHNSON: There has been a motion and a
second that we approve primary on Issue 1. 1Is there
any further discussion? Seeing none, all those in
favor signify by saying aye.

COMMISSIONER CLARK: Aye.

COMMISSIONER GARCIA: Aye.

CHAIRMAN JOHNSON: Aye. Opposed, nay.

COMMISSIONER DEASON: Nay.

COMMISSIONER KIESLING: Nay.

CHAIRMAN JOHNSON: The motion passes on a
three-to-two vote.

COMMISSIONER GARCIA: If no one has any questions,
I will move Issues 2 through 4.

COMMISSIONER CLARK: Second.

CHAIRMAN JOHNSON: There is a motion and a second
on Issues 2 through 4. All those in favor signify by
saying aye. Aye.

COMMISSIONER CLARK: Aye.

COMMISSIONER GARCIA: Aye.

COMMISSIONER DEASON: Aye.

COMMISSIONER KIESLING: Can we break them out?

CHAIRMAN JOHNSON: Okay.

COMMISSIONER KIESLING: Thank you.
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CHAIRMAN JOHNSON: Issue 2. There is & motion and

a second on Issue 2. All those in favor signify by
saying aye. Aye.

COMMISSIONER CLARK: Aye.

COMMISSIONER DEASON: Aye.

COMMISSIONER GARCIA: Aye.

CHAIRMAN JOHNSON: opposed?

COMMISSIONER KIESLING: Nay.

CHAIRMAN JOHNSON: Show it approved on a
four-to-one vote.

issue 3. There is a motion and a second to
approve staff.

COMMISSIONER GARCIA: Just out of curiosity,
because I don’'t want to miss anything, and it’'s up to
you, Commissioner Kiesling, could you give us an idea
of why? I1f you want to keep it to yourself, that’s
fine, also.

COMMISSIONER KIESLING: Mine is more a general
feeling, first of all, that I don’t think we even
should have approved it, and I cast my vote
accordingly. But my concern is with how the cost once
{t is approved it‘'s going to be passed onto the
ratepayers. And I still have a significant problem
with the structure of it being passed on in the early

years. And the only place I can find that I can
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reflect that is on Issue 2.

CHAIRMAN JOHNSON: Issue 3,

COMMISSIONER GARCIA: Thank you,

CHAIRMAN JOHNSON: There has been a motion and a
Second on Issue 3. All those in favor signify by
saying aye.

(Unanimous affirmative vote.)

CHAIRMAN JOHNSON: Show it approved Unanimously,

And Issue 4. There is a motion and a second to
approve Issue 4. All those in favor signify by saying
aye.

(Unanimous affirmative vote.)

CHAIRMAN JOHNSON : Show it approved Unanimously.
That resolves Item 3,

COMMISSIONER KIESLING: Oh, yes, and we a&re moving
along.

CHAIRMAN JOHNSON: 1 would like to thank the staf:
for a very thorough analysis. 1t wasn‘t an easy issue.
It still fsn't. It doesn’t make any of us feel any
more comfortable, but I think at least we have
Progressed Yet another step. And thank the Parties,

too, for their Participation.

T * % 9 9
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