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LEBOEUF, LAMB, GREENE & MACRAE

LLP.
AVRETED USRI TSI SRS MRS

126 Wast §8vu Steesy
New Yoax, NY 10019-5389

July 29, 1997

Florida Pover Corporation
LaBosuf, Lamb, Gresns & MacRae, L.L.P.
Dolan/ingnec _Spacial Inssstigation
You have retainmed ws to conduct an investigation to
detsrunine when a secial or romantic relationship began batween
Lorna Wagner, a former staff attormey of ths Florida Public
Sexrvice Commission (the "PEC® or the "Camission®), and Robert
Dolan, Nanager of Cogemerstion Comtrscts and Administration at
Plorida Power Corporstion ("Florida Power®), and to develop the
chronclogy of that relationship up to the engagement of Wagner
and Dolan on June 38, 1997. You have aleo requested that we
provide you with our views on vhether ths relationship between
Wagner and Dolan had any impact wpon regulatory proocsedings to
vhich Ploride Power is or was a party, recognising that tha PSC
is ultimately the entity in the best position to determine this
issus because the PSC has the most complete acoess to individuals
and documents involved in its decision making process. Our
conclusions are set forth below.

Oour conclusions at this tims are based upon a reviev of
relevant documents, together with interviews we conducted on

ﬁlas':‘



July 13-14, 1997 and July 17, 1997 of the following officers and
smployses of Plorida Pewer:

Joseph K. Richavdsen, President and Chief Buxecutive Officer;
Janes P. Fama, Daputy Cenetal Counsel;

Michael B. Poley, Semior Vice President of Energy Delivery;
Janes NoGee, Benior Coumsel;

Janes Stanfield, Publie Servies Cemmission Liaison and
Senior OCsunsel)

samuel F. Niwea, Jv., Directer of Purchased Pover Resources;
Les . Schuster, Nanager of Purchased Power)

David Gammon, Nanager of Cogen Purchased Power;

R. James Roche, Mamager of Cogen Purchased Power;

Richard Breyer, Project Nenager;

John Pierpont, Btaff Nezket Spesialist, Power Marketing;
Bdvard Lynch, Nanager of Lead Ferecasting;

Margaret Grifeith, Departasnt Supperts Spesialies

Rale 8. Wililems, Prineipal Duyer|

Byron Qovey; Srystal River Plant Manager) awnd
Ke. Delen:

We alee invervioued Shres Andividuale with hhowiedge of relevant
tasts whe are not Plorida Pover cnpleysss or sfficers:

Chris 8. Coutreulis, a partaer in the Plorida lav fira of
Cariton, Pields, Ward, Bmmanuel, Smith & Cutler, P.A.
(‘carlton Pields’))

Philip 8. Besry, retired Semnicr Vice President of Energy
Delivery st Florida Power; and '

Michasl R. Waller, contract counsel to Plorida Power.



Rodney Gaddy, Senior Counsel, and BDelisa Oliveira,
contract counsel, condusted preliminary interviews with many of
the individuals we latsr interviswed, and participated and aided
us in the fact gatharing process. The facts and conclusions set
:mum-:ﬁc.m.mmmmmw
our own investigation. '

I. REECDTIVE SHEARE

our investigation at this tims indicates thet a social
or romantic relationship detwesn Wagmer and Dolan began with
their meeting on or about ey 8, 1997, although there is some
tenuocus, hearsay evidenoe that the relationship may bave begun
prior to NMarch 17, 1997. Wagner and Dolan sav sach othar
socially at least twice nore during May, and several times during
Juns, leading to their eagagenent o June 38, the day atter
Wagner left the employ of the PSC.

None of the interviews we have conducted, or the
documents ve have reviewed, indicetsd that the relationship
between Wagner and Dolan had any impact upon regulatory
procesdings to whioch Florida Power is or vas a party, for at
least two reasons.

Eirat, it is cur understanding thet Wagner, who worked
for ths PSC as a staff attorney for approximately 2% years, would
have her legal work reviewed and revised by two supervisors. As
a result, it is dubjous that Wegner possessed the ability or
status to influenoce nca.euun-. Moreover, it is our
understanding that staff attocmeys at the PSC generally do not



aake the pelicy recommandations Shat sorve as tha basis fer PNC
staff recemmendations to the PEC Cemmissieners.

Sanatd, even if Vaguner had tha ability or status to
influance PSC decisions, we have seeh Ne indication, based upon
the evidence wve have reviewsed to dats, that any PSC decision
regarding Florida Power was influemced by bias or improper
conduct.

1z.

Dolan began wosking at Florida Power in November 198).
Wagner began working st the PSC in November 1994. In 1997, as
Manager of Cogensration Comtrects and AMministration at Plorida
Power, Dolan's responsibilities included negotiating cogeneration
contracts and preparing argunents and POC tastimony relating to
those ocontracts. As a staff attormey at the PEC, Wagner's
responsibilities included drafting PEC orders and crafting
arguments based upon policy decisions made by others at the PSC.
Because Wagner vas a relatiwvely junior msmber of the PSC staff,
her work vas reviewed by two superiors: Robert Elias and Noreen
Davis.

According to Dolan, he and Wegner first met "a couple
of years ago,” vhen Wegner was working on a case in which Dolan
was invelved. A list of the Florida Pever matters assigned to
Wagner since Jamuary i, 1998 io anncusd as Bxhibit 1. Nene of
the facts we have gathered to date indicates that the
relationship betvesn Dolan and Waguner was a social or romantic
one pricr to 1997, Indeed, vith a fev limited exceptions, the



individuals we interviewed idestify Mmy S, 1997 as the first
social encounter between Dolan and Wegner.'
A. Initial Communigations

Several of the imdividuals we have interviewed
indicated that Dolan and Wagner took coceasional smoking breaks
together prior to NMay S5, 1997, during POC mestings and/or
hearings, often in the csmpany of others. MNome of these
individuals inferred from thase amcking breaks that anything
other than a professional working relationahip existed between
Wagner and Dolan.

nurtumotudlmm.mﬁluhtuo
April 7, 1997, Wagner advised Dolan thet she was thinking of
leaving the PSC and wvas interested in exploring othar job
opportunities. James Fema, who spoke with Wagner regularly on
Florida Power/PEC business mattars, recalls thet Wagner also told
his she wvas intarested in moving to another area.

on April 7, whils in Tallahasses for meetings to
attempt to settle a dispute relating to the Petition by Florida
Power Corporation for Expedited Approval of Agresment with Tiger

1997, and Haller thinks “L=t:=” mwior t:h-
Do go to

Florida « Bome of the other individuals we have
interv. share Wallor's recellection, although we
have ised that Jeanne Bemedetti of Destech,

to her in Houston, Texas
on April 29, 1997 that he was dating someons at the PSC
and that his supervisor was conocerned about it.
other have spoken Teh can contirm ne
m:nnu v, can confirms her
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Bay Linited Partnership to Purchass Tiger Bay Cogensration
Facility and Terainate Bslated Purchaser Power Contracts -- PSC
Docket No. 970096 -~ 30 (the "Tiger Bay Matter®), Dolan and his
supervisor, Sammel Nixon, mssntioned to Chris Coutroulis, a
partner in the Florids law firm of Cariteon Fields, that Wagner
wvas interested in leaving the PSC. Coutroulis wvas also in
Tallahasses for the Tiger Bay megotistioms.

Coutroulis indicated that Carlton Fields was looking
for litigation attosmeys with 3 to § years experience, and asked
Dolan and Nixon to have Wagner send Coutroulis her resume. They
agresd. As discusesd belov, Wagner did mot contact Coutroulis
until June 5.° |

5. sSocial Ssoomnters

1. Iha Cisoo Do layc Calshcation

Dolan, ¥iwon and several others point to tha Cinco De
Mayo celebration on May 5, 1997 in Tallahasses as the first time
Dolan and Wager met socially. Dolan, by pre-arrangement, knew in
advance that Wagner wvas ocomning to his motel in Tallahassee, the

.cnnotm.ulhy!to’mmwtogoumuhhnﬂon.

Vagner arrived at the motel vith two friends and her
daughter. In addition to Dolen, the group Bet Nixon and James
Rocha, who were in Tallahasses vith Dolan to attend a mesting on
May ¢ relating to the Petition of Florvida Power Corporation for
Expedited Approval of Settlemsnt Agressent vith Lake Cogen, Ltd.

s munl-ymmwumluw
stipulation of all parties approved
nmlmlywﬁ.ﬂ-lﬂiultt:-m_nmm

Conference



el i

-- PSC Docket No. 961477-H0 (the "Lake Cogen Matter®). John
Plerpont, vho was in Tallshasses on unrelated Plorida Power
business, wvas alse present.

T™he Lake Cogen mesting on My ¢ apparently concerned
financing matters and withdrawal of a third-party pstition.
Florida Power did not taks & positiom on either issue. Wagner
attended the mesting together with several other Commission
staffers.’?

Acocording to Dolan, he and Wagner left the motel with
ber daughter and, after leaving her daughter with a babysitter at
& friend's house, attanded the Cinoo de Mayo cslebration for two
or three hours.

2. Nadaiza Rench

Betvesn Moy § and the and of iay, Dolan and Wagner sav
sach other socially at least omos more.’ On or about Priday,
May 16, Yegner drove to St. Petershurg from Tallahassee for the
weskend. Acocording to Dolan, Wagner had wvanted to come to 5t.
Petarsburg to ses a friend and her friend's hushand, vhom Wagner

s Also on May 6, the PSC hald an Agenda Confersnce
relating to, among other things, the Petition by
Florida Pover for 1 of Revised
Program Paztic standaxds for Mesidential Home

Inprovensnt and Residential Mew Construction

POC Docket Mo. 970086 - BQ (the

"Residential Nome Ensrgy Nattes”). No legal issues

?!



knev from lov school. Wagner stayed at Dolan's house for the
veskend. Dolan and Wagner epant 2 portion of the day on
Saturday, May 17, at the Madaira Beach "Taste of the Beaches”
festival, vhere they riefly met thres Florids Power employees:
Bdvard Lynch, Richard Breyer and Marc Aarstead. According to
Dolan, Lynch and Breyer, »o Florida Fower matters vere discussed
in Wagner's presence. Indeed, Dolan denies that he and Wagner
ever discussed Florida Power or PSC business after their
relationship becane a social or romantic one.

3. Iha_larathon Neskand

Dolan and Wagner Rext sav each other on Thursday,
Nay 29, vhen they flev together with Wagner's daughter to
Marathon, Floridsa, vhere Wagner's mother has & home. Wagner
obtained the flight tickets by wsing fregquent flyer miles. Dolan
and Wagner spent Thursday night, Friday and Sunday at her
mother's home; they stayed Saturdsy night, May J1, at the Pier
House.®

our interviews and document reviev indicate that upon
his return to the office during the wesk of June 2, Dolan
reported to Nixon, Nichasl Wallor, Rocha, Lee Schuster and
perhaps others that he had & "wonderful® weakend wvith Wagner.
Valler resported to Fama that Dolan and Wegner were in Marathon
together. Fama, in turn, spoke vith James Stanfield on Juns 3 or
shortly thereafter. Fama also disoussed the wveekend trip with

’ It is unclear whether Dolan and Wegner stayed at tha
Pier Nouse in Narathon, or at the Pier House in Key
West, Florida. '



Nixon, and spoke briefly vith Dolan. BDecause Fama and Stanfield
vere, at that time, aware of fev details relating to the weekend,
it vas unclear to then wvhether Dolan and Wagner traveled together
to Marathon, want there as part of a group, or simply ran into
sach othar dlﬂ.u the weskend.

4. Tha 0)4 Toun Gathering

Dolan and Vagmer next sav each other on Friday, June 6,
1997. On that date, Wagner drove to mset Dolan at a weekend
gathering he wvas attemding with approximately one dozen former
and current Florids Power employess in 01d Town, Florida on the
Suvannes River. Although Dolan wvas invited to attend by a
Florida Power eaployes whoes Old Town home served es the site for
the gathering, Wegner was not invited. Noveover, according to
several of the Florida Power esployess who ettended, Wagner's
presence for a fev hours on Friday and Saturday night wvas viewed
as inappropriats and a surprise, because (1) Wagner introduced
harself as a PIC staff attorney who worked on cogensration
matters; and (2) there was an understanding anong the guests that
the gathering vas intended to be just for males.

sShortly after Wagner's arrival on Friday, Juns 6, the
group agreed (outside the presence of VWagner and Delan) not to
have any discussion of Plorida Power in Wegner's presence. In
addition, the unsasinese created by Wagner's presence prompted at
least two Florida Power smployess te leave the gathering early.
All of the individuals we have interviewed who were present at
the 0ld Town gathering have confirmed that no Plorids Powver
satters were discussed in Wagner's presence.
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S. Iha Oxlando Cogen Aganda Confarancs

Dolan traveled to Tallahasess on Tuesday, June 10 to
attend the Agenda Conference relating to the Petition for
Approval of Early Tecmimstion Amsadmant to Negotiated Qualifying
racility Comtract with Orlando Cogen Limited -- PSC Dockst No.
071194-3Q (the “"Orlando Cogah Natter®). At the Agenda
Conference, the PEC denied a motion to dismiss of Public Counsel
relating to the Orlandc Cogen Matter. Wegner played no role in
the Conference with respect to that issus. BRarlier in the year,
on Jamuary 27, 1997, the PeC {ssued an Order denying Florida
Power's petition on the Orlando Cogen Natter.

‘ While in Tellashasess on Jume 10, Dolan played
racquetball wvith Wegner. Dolan returnad to St. Petersburg on
Wednesday morning, June 1ll.

C. Dalan's Remowal from Cossseration Mattars

Also on June 10, Fema and Stanfield met for lunch in
Tallahasses. Fama and NoGes were in Tallahassee to attend the
Agenda Conference and another mesting. During the lunch, Pama
and Stantield discussed, amony other things, the weskend trip of
Dolan and Wagner to Marathon. Pama and Stanfield had now come to
understand that Dolan and Vagner had traveled to NMarathon
W,Mm&t&“mmuuhﬂdm'-uipto
tha Old Town gathering, or of any other social contacts betwesen
Dolan and Wagner. Becsuss of their comoern about tha Narathon
trip, howvever, Stanfisld hrought the trip to the attention of
Florida Power's president and chief exscutive officer, Joseph
Richardson.
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On Jums 11, Richardson directed that Nichasl Foley
discuss the issus with Dolan, and remove Dolan from all work on
cogensration contracts.’ That same day, Foley confronted Dolan
vith the facts as understood by Pems, Stanfield and Richardson.
Dolan would not, at first, admit to dating Wegner. Dolan
conceded that he had been seeing Wagner socially, but Dolan
indicated that the relationship was not a seriocus one, because he
continued to dats other vomsn, and that the trip to Marathon wvas
not a "date,” but was only a visit to Wagner’'s mother. Dolan
Mmtmmnmmuwtimnttm
at the PSC, Mmm”n“nmtr&mlm.

Folsy told Dolan that his behavior was inappropriate,
because Wagner was a POC attorney vorking on cogeneration
matters. PFoley advised Dolan that he was removed from work on
cogensration matters, effective immediately, and reassigned to
tleet truck work. Uhen Poley returned to Dolan to discuss these
issues further, Folsy advises that Dolan mentioned that he had
telephoned ¥Magner during the interim and that Wagner planned to
resign from the PSC. Dolan denies that Wagner advised him on
Juns 11 thet she planned to resign.

D. Hagnar's Reaignation

Oon Friday, June 13, 1997, Nagner submitted her letter
of resignation-to the PSC, effective June 27, 1997. ERight days
earlier, on Juns S5, 1997, Wagner had contacted Coutroulis and

¢ Nixon, Dolan's supervisor, vas on vacation between June
oth and June 13th and d4id not return to the office
until Nomday, June 1éth.



asked, among other things, shout employmsnt opportunities at
Carlton Fields. Coutroulis afivised Wagner that she could send
him her resume. Coutroulis found Wagner's telephone call
somsvhat odd, particularly beceuse he hed heard nothing further

regarding Wagner's search for employment sinoe his conversation
with Dolan and Wison on April 7..

As a result, Coutroulis telephoned Pama, who advised
Coutroulis of the weskand trip to Narathon, and suggested that
Coutroulis call Wagmer back and instruct her not to send
Coutroulis a resums. Coutroulis did call Nagner and, when he
reached her. on Thureday June 13, asked thet she not forwvard a
resums. Wagner advised Coutroulis thet she would be leaving the
PSC shortly after the PEC staff recommendation was submitted in
connpection with the Lake Copgen matter.

After subnitting her resignation on June 13, Wagner
flew to St. Petsrsburg to spend the weekend with Dolan.
According to Dolan, June 13 wes the first time Wagner advised him
of her resignation. The two apparently passed part of the
evening of June 13 at Narry's Beach Bar im St. Pete Beach.

Wagner aleo visited Dolan in St. Petersburg during the
veskend of June 20-Juns 32. Dolan's parents and sister were in
St. Petersburg to ses Dolan, and Dolan, Wegner and Dolan's sister
vent to Harry's Beach Bar, vhere they met Wison, Lynch, Breyer
and perhaps s fev other Plovida Power employees.

E. Iha laka Cogen Aganda Confarancs

on Tussday, Juns 24, a POC Agenda Conference was held

on mattars relating to, among other things, the Lake Cogen
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Matter. Florida Powsc's petition was approved at the Juna 24
Conferencs by a 32 votsa. UWagner participated in discussion ot
only one jurisdictiomal issus, and the Commission declined to
vote on the issus. Dolan was not present at the Conferences.

mmuﬁnmmmmiumm.
virtually identical to those raised in the Petition by Plorida
Pover Corporation for Bxpedited Approval of Settlemsnt Agresment
Regarding Negotiated Comtract for Purchase of Pirm Capacity and
Energy from a Qualifying Fecility with Pasco Cogen, Ltd. -- PSC
Docket No. 961407-0Q (the "Pasco Cogan Matter®). Ths Pasco Cogen
petition wvas approved by the Commiseion after much discussion on
April 1, 1997.

F. I Engaganant

It vas reported to us that, om or about June 20, during
a lunchtine conversation, Dolan was “tCeased” about "losing his
freedom.® Deolan also exanined a diamond and a setting brought in
by a fellow employes muﬂ:uuumz:. and purchased an
engagement ring on June 24 or June 23 in Tampa. Wagner visited
Dolan again during the weskend of Juns 37, and they became
engaged on Saturday evening June 28, the day after Wagner's last
vorking day at the PSC. Dolan knew that Wagner's resignation had
become effective prior to Juns 28.

Word of the engagemsnt reached Fama at Florida Power on
Nonday, June 30. Ne reported the engagement to Elias at the PSC
on Tussday, July 1. Our interviews have indicated thet until
Fama's meeting with Elias on July 1, Florida Power managesent and

=l)=-



employess did mot know that Wagner had not reported her
relationship with Dolan to the PSC.

Both Dolan and Nixon have been placed on administrative
leave from Florida Power pending ocompletion of Florida Power's
investigation and evaluation of the results of that
investigation. Dolan wvas placed on administrative leave on July
7; Nixon wes placed on administrative leave on July 11.

G. Exanta Subsaguent 2o the Engagansnt

1. Iha PEC and Flocide Power Investigations

Upon learning of the engagement between Dolan and
Wagner, the PSC announced that it was undertaking an internal
investigation to deternine if the relationship between Dolan and
Wagner bad any impect upon Florida Powver satters before the PSC.
Memoranda prepared by or at the directiom of the PSC in
connection with that investigation are anmexed as Exhibit 2. On
Tuesday, July 8, 1997, Plorida Power filed a Notice of Conflict
of Interest with the PSC. A copy of that notice is annexed as
Exhibit 3. As you know, Florida Power retained this firm as
outside counsel to conduct its own investigation.

on Tuesday, July 15, 1997, the PSC determined at an
Agenda Confersnce that (1) the Orlando Cogen and Pasco Cogen
Natters would be reviewed to determine if any evidence of bias
existad; and (2) the Laks Cogen Nattsr would be reocpened and
rebriefed hecause one of the Commissioners who had voted to
approve the petition indicated that she had voted incorrectly.
Because ths Lake Cogen Nattsr has bean reopaned, any issues

-14=



relating to alleged bias in commection vith that matter may also
be considered.

2. Osx Comsunications Nith the PEC

In sddition to the interviews and document reviev we
have conducted, n bave also discussed our imvestigation with the
PSC. Specifically, we arranged through Stanfield to meet with
PSC Gensral Counsel Robert Vandiver on Thursday, July 17. We
indicated to Vandiver that Fleorida Power wanted to cooperate
completely vith the PSC’'s investigation and that Plorida Powver
vas conducting its owmn investigation. Vandiver was pleased to
learn of Plorida Power's cooperation and stated that the PSC
would make readily available all faots uncovered during its
investigation. Vaadiver also arranged for us to communicate
directly vith Elias and Davis, both of vhom are involved in the
PSC's investigatioa.

on Friday, July 18, 1997, we spoke by telephons with
Elias and conveyed to him the facts, unmtood them,
regarding the relationship betwean Wagner and Dolan. Elias
expressed appreciation for our cooperation and advised us that
Davis would bs interviewing Wegner on Nonday, July 21, and that
Davis would telephons us after the interview to provide us with
any nev information she had learned. We spoke with Davis on
Nonday aftermoon, July 21.

Oour conversations vith Elias and Davis added some
detail to ocur factual acoount, and revesled some sinor factual
discrepancies. For example, Elias related that a PS” employee,
Tarik Noriega, recalled Dolan asking whether “Lorma’ would be

-18-
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present for a PSC employes plant tour conducted in sarly March,
1997. Owerall, however, we do not regard the additional facts
and ainor discrepancies as significant, because they do not
change our camclusion, discussed more fully below, that the
relationship betwean Wagner and Dolan had no impact upon PSC
proceedings to which Florida Pover is or wvas a party.

III. RISCEMAION
The Facts Presented to Date Demanstrats Mo

ta.Ploride Pouer Mattars Rafore the PAC

The interviews we have comducted, together with the
documents we have reviewed, revealed mo aftirsative evidence of
bias or isproper comduct regarding the Plorida Power matters in
vhich Wagner was involved before the PSC.” Our conclusion that
no bias or improper comduct existed is based on two reasons.

Zicat, it is ocur understanding that Magner, who worked
for the PSC as a staff attorney for approximatsly 24 years, would
have her legal work reviewad and revised by two supervisors. As
a result, it is dubious thet Wagner possessed the ability or
status to influence PSC decisions.’

7 In asserting that our investigation revealed no
svidence of bias or improper oconduct, we recognize, as
stated above, that ths PSC is ultimately tha entity in
the best position to make a final judgment on this
issue, becausa the PSC has the most complets accass to
individuals and documents involved in the PSC decision

making process.
. As a threshold matter, it should also be noted that

Wagner, as a staff + OOUld not act as a
decision maker. The five Commissionars are ths
(continued...)
~16~



Noreowver, it is our understanding that staff attorneys
at the PSC genarally do not make the policy recommendations that
serve as the basis for PSC staff reccsmendations to the PSC.
Those policy recommendations are generally made by the PSC's
technical advisors, with staff attocneys serving only to craft
legal arguments or orders relating to tha policy recommendations.

fecond, even if Wagner potentially had the power to
influence PSC decisions, none of the evidencs we have reviewed to
date indicates that any PSC decision regarding Florida Powver was
influenced by bias or improper conduct. PFive considerations may
be relevant in determnining whether an agency'’'s decision making
process is 80 irrevocebly taintad that the decision must be
voided. Those considerations are:

1. The gravity of the gx parta communications;

2. Whether the contacts may have influenced the
agency's ultimate decis

3. Whwether the party making tl. impropar
contacts banefitted from the agency's
ultisate decision;

4. thsther the contents of the communications
vere unknownm to opposing ies, who
theretore had no ty to respond; and

S. Whether vacation of the agency's decision
would serve a useful purpose.

1986 Minn. PUC LEXIS 182 (Nimn. Public Utilities Corm. 1986),

‘ LI N ] mtm
Lm\ruuu vith the ability to make binding
un- regarding regulated companies such as rlorua




atg'd in paxt. rav'd in part on other grounds, €14 N.W.2d 383
(Ninn. 1987).

In this instance, the facts as we ourrently understand
thea do not provids support for voiding any of the PSC's
decisions regarding PFlorida Pover under this five-prong test.
There is no evidence that Wagner and Dolan discussed PSC business
relating to Plorida Power after their relationship became a
social or romantic one. Indeed, Dolan denies such discussions
ever cocurred. PFurther, nons of the facts we have reviewed
indicate that the relationship between Dolan and Wagner
influenced PSC decisions regarding Florida Power.

Por example, in the Orlando Cogen Mattar, the
Coamissionars ruled against Florida Power several months before
the relationship apparently began, and Wagner played no role in
the June 10 Agenda Conference with respect to Orlando Cogen. 1In
the Lake Cogen Natter, Floride Power did not take a position on
the issues raised at the Nay ¢ mesting, and the Commissioners did
not even vote on the single issue on which Wagner presented
argument at the June 24 Agenda Conferemce. In addition, the
substantive issuss raised at that Conference regarding Lake Cogen
were virtually idemtical to thoss presanted in the Pasco Cogen
Natter, vhich appears to have been decided by the Commissioners
before any social or romantic relationship between Dolan and
Wagner began. Similarly, the Tiger Bay Natter wvas resolved by a
stipulated settlement agreed to by all the parties, and no legal
issues were raised in the PSC staff recommendation or Agenda
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Conference regarding the Residential Nome Energy Matter, which
vas a docket in which Dolan had no imvolvement.

Noreover, there is no evidenoe that Florida Power (or
Dolan) benefittad frem any of the PIC's decisions concerning
Florida Power or that the contents of the communications between
Dolan and Wagner, if known to other parties to the various
transactions involwvad, would have marited substantive rssponses
by thoss parties.

Finally, our review does not indicate that vacating any
of the PSC decisions involved on grounds of bias would serve a
usaful purpose. Bach of the transactions involved wvas heavily
negotiated at arms'’ length anong the parties imvolved, and none
of thoss parties has come forwvard sesking reviev on grounds of
alleged bies. Vacating any of the decisions on grounds of
alleged bias would only distupt thess painstakingly negotiated
agreements, m”uhnhumlmlymttmw
ths relationship between Dolan and Wagner.

Iv. CONECLENTON

The foregoing sets forth the results of our
investigation as of the date of this submission. Subject to
facts that may further smerge, such as those thet may be
developed by the PEC investigation, we regard our investigation
as complete. We thank you for affording us the opportunity to
serve you in this matter.

-19-
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on Tuesday July 1, 1997, staff learnsd that lorna Wagner. a
former staff attorney with the Legal Sesvices Divieion’s Bureau of
Electric and Gas, had become engaged to Robert Dolan, a Florida
Power Corporation (FPC) wl . It. llll besen alleged that Mr.

Dolan and Ms. Wagner were to her last date of
employment, June 27, 1997, Mur m of these allegations,
staff initiated a review of lln. Wagner’'e case SSSigREMENtS tO assess

the possibility of any bias in the I.utomtten presented to the
Commission. In conducting the review, staff examined three
categories of cases:

(1} All cases assigned to Ms. Vagner since January 1,
2996,




SOCKET BOB. 961104-KEQ, 961407-RQ, 961477-BQ, 9700S6-BG, 970096-EQ
DATE: JULY 11, 1997

{2) All cases assigned to Ms. Wagner since January 1,
1996, to which Plozida JPower Corporation was a

party.
(3) All cases pending at the time of her resignation.

The best information available at this time (which is hsarsay)
is that Ms. Vagner and Mr. Dolan have been dating for & “couple of
monthe.” From that informstion, staff has presumed the

" relationship began some tims after March, 1997. sStaff reviewsd the

assignmants dating back to J i, 1996, in an abundance of
caution. Staff would notes that all the dockets involving PPC
assigned to Ns. ¥agmer since Jamuary 1, 1996, in only one inatance
was Legal the office of primary responsibility. Staff’'s review
irdicates that Commission action has been taken in five of thease
cases since March 31, 1997. Thie recommendation addresses what
action the Commiseion should take concerning the dockets involving
Florida Power Corporation aseigned to MNs. MWagner in which
Commission action was taken after March 31, 1997.

ISR 1: Should the Commission revisit, at an conference,
the decisions made in each of the dockets involving Florida Power
Corporation assigned to Me. Vagner in which Commiseion action was
taken aftar March 31, 1997?

EECOMEEDATION: After notice to the parties, the Commiasion
should revisit, at an agenda conference, the decisions made in
Dockets Nos. 961407-BQ (Pasco),961477-80 (Laks), and 961184-EQ
{(OCL) to determine if there was any bias in the information
presented to the Commission. Those items should be presented to the
Commission by attorneys from the Division of Appeals, since that
Division was not previcusly involved in those items. BSased on the
information known at this time, it does not appear that any further
review ia necessary with respect to the decisions mads in Docket
No. 970056-EG (Revision to Conservation Program Participation
Standards) and Docket No. 370096-BQ (Tiger Bay).

Bach of the five dockets is discussed
separately:

Docket No. 970086-3G - Betition for Agpsoval of Revised
Program Participstion Standards for Resideatisl Nome
Isprovemsnt and Residantisl Eaw Construction Programs by Plori
Power Corporation. The Commission unanimously approved those
tariff revisions at the May 6. 1997 sgenda conference. There was
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DOCKET NOS. 961104-EQ, 961407-8Q, 961477-BQ, 970056-EG, 9700%6-EQ
JATE: JULY 11, 1997

agerda conference. If staff‘e information ie correct, this action
was taken in ths sams c{pmﬂu tims frame a8 the relationship

began. Mo protest was filed and the Order w the settlement
was final on May 29, 1997. £40 and AFAD staff indicate that their
recormendation was based solely on the analysis of the merits of
the petition.

Docket No. 961477-EQ - Petitioes for -uud Appzoval of

Settlement l.:‘—r. with Lake -e by Plorida PFPower
ion. vagner was :ln aztm and did sost of the
work on this doclnc. potition was approved after much

discussion by & 3-2 vote -uu Chairman Jolmeon and Commiseioner
Deason dissenting at the June n. 1997 sgends confersnce. The
Proposed Agency Action Oxrdar ie scheduled to bs issusd July 14,
1997. Staff will delay the issusnce of this Order until after the
Cormission’s consideration of this recommendation. The
recommendation was virtually idameical to :h. one filed with
respect to the Pasco docket, with one exception

After the Pasco discuseion at the April 1, 1997 sgenda, staft
({E&G and Legal staff) were conocerned about the appsrent confusion
surrounding the Commission’s jurmuucu to deny cost recovery of
amounts found by & court puTsuant to a iated
contract. We wet in April m tl.cl.hll that we would include the
i;:ul in the Lake rlo:o—adnunn nr. llm..coot the position that
t Commission cou deny cost recovery; . Vagner was going to
take the alternative position that the Commission could not. After
a discuesion of the aresas Nr. Blias was advancing in the priwmary
recoomendation, Ns. Wagner, on the filing date of the
recommendation (Juns 12), decided mnot to file an alternative
recommsndation. Ms. Wagner osubmitted her resignation the next
morning. Ms. VWegner did, however, participate in the discussion of
the issue at the agends confereunce. The Commissicn decided that no
vote was needed on that iseus. If statf’'s information is correct,
Commission consideration of this docket took place after the
relationship began. E&G and AFAD staff cate that the
recommendation was besed solely on their mlnu of the merits of
the petition.

The Commission has the autherity to reccnsider its Final
Orders if they are based on a mistake W
¥ascn. 187 So.2d 335(Fla. 1966). While oraation revealed

so far does not indicate any affirmative evidence of bias in the
information pressnted to the Commiseion, this review is oaﬂoin:.
Further, the parties have nmot had an opportunity to provi

information on the issus of ible bias. As stated above, the
Tiger Bay docket was gesol by Commission spproval of an arms-
length nagotiated agreement between the parties. At this time,
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DOCKET NOS. 961184-E0), 961407-EQ, 961477-B0, 970056-EG, 970096-EQ
JATE: JULY 11, 1997

the June 10, 1997 agenda conference. The attorney has indicated
that Ms. Wagner provided ae ingut and did not review his
recommendation, nor did shse participate in the preparation of the
Order. While Ne. Wagner did not participate in any way in the
formulation of this recommendation, iz an asbundance of caution
since she was the lead attorney, this u- should be revisited at
an agenda conference, to allow the parties to provide input on the
issus of bias in the information presented to ths Commission.

As stated above, staff’s reviev is ongoing. If, at any time,
evidence of bias in thess dockasts is discovered, staff will
promptly advise the Commiseion and the parties.

In summary, the Commission ehould revisit, at an agenda
confarence, the decisions made in Docket Nos. 981407-EQ (Pasco),
96:477-EQ (Lake), and 961184-B0 (OCL), to enable the ies to the
respective dockets to preseat information to ¢t Cormigsion
concerning any bias in the information presented to the Commission
in rendering its decisions. Absent a showing of biss in the
information presented to th. ou-u-m. no review on tha merice
would be necessary. interest of assuring a completely
independent review, ouu huﬂu it would be riate for
legal staff from the Appeals Division to participate the further
consideration of these three cases.




10.

11.

12.

Docket No. 980283 ~ Jeiat Petition for Approval of
Territorial Agresment hbetwesa Flerida Pewer Cotporation and
the City of Newberry.

Dockst No. 960316 - Petition for Approval of Resal Time
Pricing Demonstration Teriff.

Docket No. 960328~EI -~ Revision of Terifts on .
Underground Distribution Differemtial Costs for Florida
Pover and Light Company, Florida Pewer Corporation, Gulf

Docket :o Mull-ll:‘- Petition Ml: Pover o
Corporation for Approval Propesed Sheat .
6.121 :t Retail Tarift w&- fate Schedule RS-1 Dudget
Billing Plan (Optiomal | B

Docket No. 9350110-3) -~ Standard Offer Comtract for the
Purchase of Pirm Capacity and from a Qualitying
Pacility betwesn Panda-Kathless, L.P. and FPC.

Docket Nos. 960001-8G and 970001-EI -~ Pusl and
Purchased Power Cost Recovery.

Docket Mo. 961184-00 - Petition Florida Pover
Corporation for of Barly tion Apendment to
:togotutd Qualifty Pacility Contract with Orlando Cogen,

Docket Nos. 960002-BG and 970002-BG - Energy
Conservation Cost Recovery.

Corporation :o w;: ;nunl otm Agresment
or

Regarding Negotiated Comtract fer Purchase of Fira Capacity
and Energy from a Qualitying Pecility vith Peasco Cogen, Ltd.

Docket No. 961477-EQ - Petition by Florids Power

Corporation for Expedited Approva Settlement Agresment
vith Lake Cogan, Led. b ot :



e i

In re: ;ﬁu
Laks Cogen,
Power Corporstion.

Dochst No. 961477-EQ

e ey iy

i

FTLOREDA FOWER CORFORATION'S
NOTICE. OF COMPLICT OF RITEREST
Florida Power Corperntien ("Flecida Power”) hovsby formally aciifies the

Commission and the parties to this case of & conflict of interest in the above-
reforonced doclmt.

A Florids Power employes isvelved ia s case becems engaged on Juae
29, 1997, o be marvied 0 & former Commission saff sttornsy. Whils employed
by the Commission, the sif snerasy parsisigend is suil’s recommendation o
the Commiseion in this dochet. Ploride Power belioves that this relationship
began prior 0 Juss 12, 1997, the daw of the flling of saff's writen
recommendation. Siafl"’s weithen and oral recommendations wers considered by
the Commission whea it agproved Fiesida Power’s patitien as & proposed ageacy
action at the Commission’s Juse 34, 1997 Agends Confhrence.

Florida Power casnct determine to what axtent, if amy, this comflict of
interest may have inflvenced the Commission’s Juns 20h decision. However,




based on the fects sumd shove, Florids Power believes that the Comemission
shoukd revisit its decision-making process i this dockst.
Respoctiully submined,
OPFFICE OF THE GENERAL COUNSEL
PLOXIDA POWER CORPORATION

"

. 1




Power
CORPORATION JMA.ch

July 31, 1997
Via FedEx

Christiana T. Moore, Esquire
Division of Appeals

Florida Public Service Commission
2540 Shumard Oak Boulevard

-

Re: Docket No. 961184-EQ - Petition for Approval of Early
Termination Amendment to Negotiated Qualifying Facilities
Contract with Orlando Cogen Limited, Ltd., by Florida
Power Corporation.

Docket No. S6i4@BQ - Petition for Expedited Approval of
Settlement Agreement with Pasco Cogen, Lid., by Florida

Power Corporation.
Docket No. 961477-EQ - Petition for Expedited Approval of
ACK e Settlement Agreement with Lake Cogen, Ltd., by Florida
AFA — Power Corporation.
APP .
CAF Dear Ms. Moore:
SN0 sl This responds to your letiers dated July 23, 1997 in the subject dockets 1 o £
CTR ———— wwmuwmpmmw interest that may =
B i MWMMIWWMMMmeempImd I & »
LEG Florida Power Corporation i § &
L i As you may know, shortl after Florida Power filed its Notice of Conflict < - §
OFC of Interest in Docket No. 961477-EQ, it retained former District Court = e
RCH mrmn.w,aummaw.%.om:ﬁm, g &
RIS N vestigation into the relationship ¢ attoriey

SEC Lm«wm g 8 ! g
WAS
ATh Lt tach dock GENERAL OFFICE

3201 Thirty-fourth Street South * Post Office Box 14042 » u.mmmm- (813) 8065184 ¢+ Fax: (873) 8664931
A Fioride Progress Company

D ——




and the Florida Power employee. Judge Lacey was also asked to provide his
views on whether the relationship had any impact on proceedings before the
Commission to which Florida Power was or is a party. The Judge's report of his
investigation was completed on July 29, 1997.

To assist indnpepuaﬁonofywmcommndaﬁonwmeCommiuionon
this matter, 1 have enclosed three copies of Judge Lacey's report. Please feel free
to contact me if you have any questions.

Very truly yours,

<+,_“(,u« L

JAM/kp
Enclosures

cc: Division of Records and Reporting (with 3 copies of enclosure)
Parties of record (with enclosure)
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In re: Petition for Expedited Docket No. 961477-EQ

Submitted for filing:
July 8, 1997 ling

FLORIDA POWER CORPORATION'S

NOTICE OF CONFLICT OF INTEREST

n«umcm('mm.-)uwywymu

Cmmuummwmd-m«muum
referenced docket.

action at the Commission’s June 24, 1997 Agenda Conference.

mrmmmwmmum.mmor
immmiwmc@mwmmm. However,

FLomiDa Powen Comnronarion
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CRITICAL DATES .
SPECIAL I Ns‘l'lur.-rzons :

DOCKET nog 961184-5g 961407.gp 961477.8g, 970086 -3g 970096.59
. DATE: sury 11, 1997
DOCKET NO . 970056-5g . PETITION FOR APPROVAL op REVISED
. PROGRANM nrrxcxurxou ST, RESIDENTIA;,
ENERGY IMPROVEMg)- AND RESIDENTIA;, NEw CONSTR
PROGRAMS gy FLORIDA CORPORATION
CDHHIIIIO' STAPp (HRRLOU)
PARTIES (PLOIIDI POWER COIPORATIQU)
DOCKET NO, 970095-!0 - PETITION FOR EXPEDITED APPROVAL
;g:::n=:;lﬂll'Ttdll 5 aurunnlaxr TO PURCHASE
Mnm FACILITY AND TERMINATE RELATED
PURCII!!D POWER BY FLORIDA cnnpoaamwal.
mlulllﬂm (D. SMITH, m—.—. D. m. P. LEE,
MAUREY, MERTA, NORIEGA, 1’ ROMIG, SLEMKEWICZ, STALLCUP
DUﬂLlY. IHATIIG)
PARTIES (DESTEC llllﬂf. INC. , !ZOI!DA I POWER
USERs GROUP, FLORIDA POWER CUIPOIAIIOI. OFFICE op PUBLIC
COUNSEL, TIGER Bay LIMITED Pllmmrw
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In re: Petition for Expedited Docket No. 961477.
Muh"c‘:m.w by Florida Submitted for fili iy
Power Corporation. July 8, 1997 fng:

FLoRiD0a Powsen Conronarion
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for Expedited Docket No. 961477
Llthopn. Lid. by Florida Submitted for fili -

wnz ; ,

Power Corporation. July 8, 1997 -

FLORIDA POWER CORPORATION'S
NOTICE OF CONFLICT OF INTEREST

nmmcmm('mm')uwymuymu
Cmuhmbﬁlmdamdhnuuhhm

referenced docket.

Ammmmhﬁsmhc-oaa”dulm
29, lm,wuuﬁdnnwmmw. While employed
by the Commission, the staff attorney participated in staff’s recommendation to
the Commission in this docket. Florida Power believes that this relationship
began prior to Jume 12, 1997, the date of the filing of staff's written
recommendation. M’s“ﬂwmmmﬁw
hCMMhMMM'IW..MM
action at the Commission’s June 24, 1997 Agenda Conference.

Flaﬂn?mamduﬁdunwhmifuy,mmof
interest may have influenced the Commission's June 24th decision. However,

FLOmIDA Powen CORPORATION




DOCKET NOS. 361184-EQ, 961407-gQ, 961477-8Q, 970086 -8, 970036-20
DATE: JuLy 11, 1997

DOCKET NO. 970056-8G - PETITION FOR APPROVAL op REVISED
PROGRAM PARTICIPATION ST, FOR RESIDENTIAL HOME
ENERGY AND RESIDENTIAL NEwW CONSTRUCT 10N
PROGRAMS BY FLORIDA POWER CORPORATION.

COMMISSION STAFP (HARLOW)

PARTIES (FLORIDA POWER CORPORATION)

WI
TIGER BAY COGENERATION FACILITY AND TERMINATE RELATED
PURCHASED powER CONTRACTS BY FLORIDA POWER CORPORATION .

AGENDA : 07/15/97 - REGULAR AGENDA - INTERESTED PERSONS may
PARTICIPATE

CRITICAL DATES:  mong
SPECIAL INSTRUCTIONS: g, \PSC\LEG\wP\ COGEN . R

On Tuesday July 1, 1997, staff learned that lLorna Wagner, a
former staff aAttorney with the Legal Services Division's Bureau of
Electric and Gas, had become engaged to Robert Dolan, a Florida
Power Corporatioen (PPC) eMployee. It has been alleged thar my
Dolan and Ms. Wagner were dating PTior to her last date of
employment, June 27, 1997. After learning of these allegations,
§tail initiated a review of Mg. Wagner's Case assignments Lo assess
the Possibility of any bias in the information Presented to the
Commission. In conducting the review, gtafe éxamined three
categories of Cases:

(1) All cases assigned to Mg. Wagner since Januarv 3.,
<996
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DOCKET NOS . !‘11'(-20, 961!07-20,
' DATE: Jury 11, 1999
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DOCKET NOS. 961184-EQ, 961407-EQ, 961477-EQ, 970056 -Eg, 970096 -8Q
OATE: JULY 11, 1997

agerda conference. If staff‘'es information is correct, this action
was taken in the same Approximate time frame as the relationship
began. No protest was filed and the Order 4Pproving the settlement
was final on May 29, 1997. E&G and AFAD staff indicate that their
recommendation was based solely on the analysis of the merite of

the petition.

Docket No. 961477-BQ - Petition for Expedited Approval of
Settlement Agreement with Lake Cogen, Ltd., by Florida Power
Corporation. Ms. Wagner was the lead Attorney and did most of the
work on this docket. The petition was dpproved after much
discussion by a 3-2 vote with Chairman Johnson and Commiseioner
Deason dzlaonting 4t the June 24, 1997 agenda conference. The
Proposed Agency Action Order is scheduled to be issued July 14,
1997. Staff will delay the issuance of this Order until after the
Commigesion’'s consideration of thie recommendation. The
recommendation was virtually identical O the one filed with
respect to the Pasco docket, with one exception.

After the Pasco discussion at the April 1, 1997 agenda, staff
(E&G and Legal etaff) were concerned about the @pparent confusion
surrounding the Commission’s Jurisdiction to deny cost recovery of
amounts found by a court to be due pursuant to & negotiated
contract. We met in April and decided that we would include the
iSsue in the Lake recommendation. Mr. Elias took the position that
the Commission could deny cost recovery; Ms. Wagner was going to
take the alternative position that the Commission could not . After

recommendation, mMg. Wagner, on the filing date of the
recommendation (June 12), decided not to file an alternative
recommendation. Ms. Wagner submitted her resignation the next
morning. Ms. Wagner did, however, participate in the discussion of
the issue at the agenda conference. The Commission decided that no
vote was needed on that issue. If staff's information is correct,
Commission consideration of this docket took place after the
relationship began. E&G and AFAD staff indicate that cthe
recommendation was based solely on their analysis of the merits of
the petitien.

The Commission has the authority to reconsider its Final

Mason, 187 So.2d 335(Fla. 1966) . While the information revealed
8o far does not indicate any affirmative evidence of bias in the
information Presented to the Commission, this review is ongoing.
Further, the Parties hive not had &n opportunity to provide
information on the issue of 88ible bias. As stated above, the
Tiger Bay docket was resolved by Commission approval of an arms-
length negotiated agreement between the parties. At this time.

g T
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DOCKET NOS. 961184-EQ, 961407-EQ, 961477-EQ, 970056 -EG, 970096 -EQ
DATE: JULY 11, 1997

there does not appear to be a reason to revisit this decision. The
revision to the Program Participation Standards is fairly
Categorized as a routine filing, whose Purpose was to assure that
only cost-effective conservation programs are approved for cost-
recovery. There were no other parties to the docket, and no protest
was filed. At this time, there does not appear to be a reason to
revieit this decision.

The Lake, Pasco, and OCL decisions are different.

The Lake decision is not yet final. There was a significant
amount of discussion of the item at the June 24, 1997, agenda
conference. While Ms. Wagner's participation at the
conference was limited to an issue which was not voted and no
affirmative evidence of bias in the information presented to the
Commission has been found to date, this item was recently decided.
While some information (hearsay) suggests that this re ationship
began very recently, it appears likely thar the relationship
before the Commission’s consideration of this docketr. Staff
recommends that in an abundance of caution, after notice to the
parties, the Commission should revisit, at an agenda conference,
the decision to determine if there was any bias in the information
presented to the Commission. Absent a showing of bias in the
information presented to the Commiseion, no review on the merits
would be necessary. This item should be presented to the
Commission by the attorneys of the Appeals Division, since that
Division was not involved in this item.

While it is now a final decision, the Pasco settlement /buy out
was extensively discussed at the April ™ 1997 agenda conterente.
The relationship may not have started until after Commission action
on this item. While no affirmative evidence of bias has been shown
to date, staff recommends that in an abundance of caution, after
notice to the parties, the Commission should revisit, at an agenda
conference, the decision to determine if there was any biar in the
information presented to the Commission. Absent a showing of bias
in the information presented to the Commission, no review on the
merits would be necessary. This item should be presented to the
Commission by the attorneys of the Appeals Division, since that
Division was not involved in this item,

Ms. Wagner was the lead counsel on Docket No. 961184-EG
(Orlando Cogen). The staff recommendation on OPC's Motien to
Dismise FPC's Protest of the Commission’s Order Denying the
Settlement Agreement was Prepared and presented by another
attorney. The recommendation was a straight -forward application of
well-established lav on the question of FPC's substantial
interests. The recommendation was approved without discussion at
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DOCKET NOS. 961184-EQ, 961407-EQ, 961477-EQ, 970056 -EG, 970096-pQ
JATE: JULY 11, 1997

the June 10, 1997 agenda conference. The Attorney hae indicated
that Ms. wagner pProvided no inpuc and did not review his
recommendation, nor did she Participate in the Preparation of the
Order. While Ms. Wagner did not Participate in Any way in the
formulation of thig recommendation, in an abundance of caution
8ince she was the lead attorney, this item should be revisited at
an agenda conference, to allow the parties to Provide input on the
i8sue of bias in the information pPresented to the Commission.

As stated above, staff’s review is ongoing. If, at any time,
evidence of bias in these dockets is discovered, staff will
promptly advise the Commission and the parties.

iz summary, the Commission should revisit, at an agenda
conference, the decisions made in Docket Nos. 961407-BEQ (Pasco),
961477-EQ (Lake), and 961184-EQ (OCL), to enable the parties to the
respective dockets to pPresent information to the Commission
concerning any bias in the information Presented to the Commission
in rendering its decisions. Abgent & showing of bias in the
information Presented to the Commission, no review on the meritcs
would be necessary. In the interest of assuring a Completely
independent review, staff believes it would be appropriate for
-egal staff from the Appeals Division to pParticipate in the further
consideration of these three cases.




REPORT ON
SPECIAL INVESTIGATION

Dated: July 29, 1997




LEBOEUF, LAMB, GREENE & MACRAE
L.L.P.

Ammmmmm

125 WesT 55TH STREET
New York, NY 10019-5389

July 29, 1997

TO: Florida Power Corporation
FROM: LeBoeuf, Lamb, Greene & MacRae, L.L.P.
RE: Dnlln1lllnll_lllﬂlll_ln!lltlﬂlﬁinn

You have retained us to conduct an investigation to
determine when a social or romantic relationship began between
Lorna Wagner, a former staff attorney of the Florida Public

Service Commission (the »psC* or the "Comaission®), and Robert

Florida Power Corporation (*Florida Power™), and to develop the
chronology of that relationship up to the engagement of Wagner
and Dolan on June 28, 1997. You have also regquested that we
provide you with our views on whether the relationship between
Wagner and Dolan had any impact upon regulatory proceedings to
which Florida Power is or was a party, recognizing that the PSC
is ultimately the entity in the best position to determine this
issue because the PSC has the most complete access to individuals
and documents involved in its decision making process. Our

conclusions are set forth below.

our conclusions at this time are based upon a review of

relevant documents, together with interviews we conducted on

ll Dolan, Manager of Cogeneration Contracts and Administration at




July 13-14, 1997 and July 17, 1997 of the tollovinq officers and
employees of Florida Power:

* Joseph H. Richardson, President ang Chief Executive Officer;

* James P. Fama, Deputy Genera) Counsel;

* Michael B. Foley, senior Vice President of Energy Delivery;

* James McGee, Senjor Counsel ;

* James Stanfield, Public Service Commission Liaison and

Senior Counse);

* Samuel P, Nixon, Jr., Director of Purchased Power Resources;

* Lee G. Schuster, Manager of Purchased Power;

* David Gammon, Manager of Cogen Purchased Power;

* R. James Rocha, Manager of Cogen Purchased Power;

* Richard Breyer, Project Manager;

* John Pierpont, Staff Market Spocialilt, Power uarkotinq;

* Edward Lynch, Manager of Load Forocantinq;

* Margaret Griffich, Department Support Specialist;

* Dale s. Williams, Principal Buyer;

* Byron Covey, Crystal River Plant Manager; and

* Mr. Dolan.
We also interviewed three individuals with knowledge of relevant
facts who are not Florida Power employees or officers:

* Chris 8. COutroulil, a4 partner in the Florida law firm of

Carlton, Fields, Ward, Emmanuel, Smith & Cutler, p.A.

("Carlton Fields");

* Michael R. Waller, contract counsel to Florida Power.
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make the policy recommendations that Serve as the basis for PSC
Staff recommendations to the PSC Commissioners.

Sscond, even if Wagner had the ability or status to
influence PscC decisions, we have S8een no indication, based upon
the evidence we have reviewed to date, that any PSC decision
regarding Florida Power was influenced by bias or improper

conduct.

II. FACTS

Dolan began working at Florida Power in November 1983,
Wagner began working at the Psc in November 1994. 1In 1997, as
Manager of Cogeneration Contracts and Administration at Florida
Power, Dolan's responsibilities included negotiating cogeneration
contracts and Preparing arguments and PSC testimony relating to
those contracts. as a starf attorney at the PSC, Wagner's
responsibilities included drafting PSC orders and crafting
arguments based upon Policy decisions made by others at the PSC.
Because Wagner was a relatively junior member of the PsC staff,
her work was reviewed by two superiors: Robert Elias and Noreen
Davis.

According to Dolan, he and Wagner first met - v"a couple
of years ago," wvhen Wagner was working on a case in which Dolan
was involved. A list of the Florida Power matters assigned to
Wagner since January 1, 1996 is annexed as Exhibit 1. None of
the facts we have gathered to date indicates that the
relationship between Dolan and wagner was a social or romantic
one prior to 1997. Indeed, with a few limited exceptions, the
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Docket No. 970096 - EQ (the "Tiger Bay Matter"), Dolan and his
Supervisor, Samuel Nixon, mentioned to Chris Coutroulis, a
Partner in the Florida law firm of Carlton Fields, that Wagner
was interested in leaving the psc. Coutroulis was also in
Tallahassee for the Tiger Bay hegotiations.

Coutroulis indicated that Carlton Fields was looking
for litigation attorneys with 3 to 5 years experience, and asked
Dolan and Nixon to have Wagner send Coutroulis her resume. They
agreed. As discussed below, Wagner dia not contact Coutroulis

until June s.?
B-m.lmnnnm
1.%

Dolan, Nixon and Several others point to the Cinco De
Mayo celebration on May 5, 1997 in Tallahassee as the first time
Dolan and Wager met socially. Dolan, by Pre-arrangement, knew in
advance that Wagner was coming to his motel in Tallahassee, the
Cabot Lodge, on May 5 to Pick him up to go to the Celebratijion.

Wagner arrived at the motel with two friends and her
daughter. 1In addition to Dolan, the group met Nixon and James
Rocha, who were in Tallahassee with Dolan to attend a meeting on
May 6 relating to the Petition of Florida Power Corporation for
Expedited Approval of Settlement Agreement with Lake Cogen, Ltd.

y The Tiger Bay Matter was subsequently settled by
stipulation of all parties, vhich was approved
unanimously by the Commission at the May 19 Agenda
Conference.




== PSC Docket No. 961477-EQ (the "Lake Cogen Matterv), John

Pierpont, who was in Tallahassee On unrelated Florida Power

business, wag also present.

or three hours.

2-%
Between May 5 and the end of May,

Dolan and Wagner saw
each other socially

at least once more.* On or about Friday,

May 16, Wagner drove to st. Pot.r-burg fr
weekend. According to Dolan,

Petersburg to See a friend ana

om Tallahassee for the
Wagner had wanted to come to st.

Also on May 6, the psc held an Agenda Conference
relating to, among other things, the Petition by
Florida Power Corporation for Approval of Revised
Program Participation Standards r

Energy

Or Residentia) Home
I and Residentia
Programg -- PSC Docket No. 970086 - EQ (the
‘Residential Home

new
construction rovements by Florida Power.
no involvement i dential Home Energy Matter.
. They also spoke by telephone Several times about
matters unrelated to work, according to Dolan.
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Nixon, and spoke briefly with Dolan. Because Fama and Stanfield
Vere, at that time, aware of few details relating to the weekend,

it was unclear to them whether Dolan and Wagner traveled together
to Marathon, went there as pPart of a group, or simply ran into
each other during the weekend.

- The 014 Town Gathering

1997. On that date, Wagner drove to meet Dolan at a weekend
gathering he was attending with approximately one dozen former
and current Florida Power employees in 014 Town, Florida on the
Suwannee River. Although Dolan was invited to attend by a

the gathering, Wagner was not invited. Moreover, according to
Several of the Florida Power employees who attended, Wagner's
Presence for a few hours on Friday and Saturday night was viewed
as inappropriate and a Surprise, because (1) Wagner introduced
herself as a PSC stars attorney who worked on Cogeneration

Shortly arter Wagner's arrival on Friday, June 6, the
group agreed (outside the Presence of Wagner and Delan) not to
have any discussion of Florida Power in Wagner's Presence. In
addition, the uneasiness created by Wagner's Presence Prompted at
least two Florida Power employees to leave the gathering early,
All of the individuals we have interviewed who were Present at
the 014 Town gathering have confirmed that o Florida Power

matters were discussed in Wagner's Presence.




traveled to Tallahassee on Tuesday, June 10 to
attend the Agenda Conference relating to the Petition for

071194-pgQ (the "Orlando Cogen Matter™)., at the Agenda
COnfcrcnco, the Psc denied a motion to dismiss of Public Counsel
relating to the Orlando Cogen Matter. Wagner Played no roje in
the Conference with respect to that issue, Earlier in the yYear,
on January 27, 1997, the psc issued an Order denying Florida
Power'sg Petition on the Orlando Cogen Matter.

Tallahassee. Fama angd McGee were in Tallahassee to attend the
Agenda Conference ang another meeting. During the lunch, Fama

together, put neither Fama nor Stanfield knew of Wagner'sg trip to
the 01d Town gathering, or of any other social contacts between
Dolan and Wagner. Because of their concern about the Marathon
trip, however, Stanfielq brought the trip to the attention of
Florida Power'sg President ang Chier executive officer, Joseph

Richarduon.
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A Coutroulis tclcphonod Fama, who advised

After cuhnittinq her resignation on June 13, Wagner
flew to st. Potnr.hurq to spend the wWeekend with Dolan,
According to Dolan, June 13 was the first tinme Wagner advised hinm
of her resignation. The two .ppar.ntly Passed part of the

Wagner alge visiteq Dolan jn st. P-tcr-burg during the
weekend of June 20-June 22. Dolan'g Parentsg and Sister were in




Matter. Florida Power's petition Was approved at the

June 24
Conference by a 3

Wagner participated in discussion of
ue, and the
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only one jurisdictional iss Commission declined to

vote on the issue. Dolan was not present

at the Conference.

The issues raised by the Lake Cogen Petition were

virtually identical to those raised in the Petition by Florida

Power Corporation for Expedited Approval of

from a Qualifying Facility with pasco

Docket No. 961407~EQ (the

"Pasco Cogen Matterw),
Petition was approved by the Commission
April 1, 1997,
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The Pasco Cogen
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+ On or about June 20, during

‘teased” about "losing his
freedom. " Dolan

23, and Purchased an

24 or June 25 in Tampa. Wagner visited
Dolan again during the weekend of June 27, and they became

engaged on Saturday evening June 28, the day
working day at the Psc.

eéngagement ring on June

after Wagner's last
Dolan knew that wWagner's

resignation had
become effective pPrior to June

28,

Word of the engagement reached F

ama at Florida Power on
Monday, June 30. He reported the engagement to Eljas at the Psc
on Tuesday, July 1. our interviews have indicated that unti)

Fama's meeting with Elias on July 1, Florida

Power Ranagement and
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relating to alleged bias in Connection with that Ratter may also

be considered.
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In addition to the interviews and document review we
have conducted, we have also discussed our investigation with the
PSC. Specifically, we arranged through Stanfield to meet with
PSC General Counsel Robert Vandiver on Thursday, July 17. we
indicated to Vandiver that Florida Power wanted to cooperate
Completely with the PSC's investigation and that Plorida Power
was conducting its own invostiq.tion. Vandiver was Pleased to
learn of Florida Power's Cooperation and stated that the PSC
would make readily available all facts uncovered during its
investigation. Vandiver also arranged for us to cCommunicate
directly with Elias and Davis, both of whom are involved in the
PSC's investigation.

On Friday, July 1s, 1997, we spoke by telephone with
Elias and conveyed to him the facts, as we understocd them,
regarding the r-lntionship between Wagner and Dolan. Eljas
expressed appreciation for our Cooperation and advised us that
Davis would be lntcrviowing Wagner on Monday, July 21, and that
Davis would telephone us after the interview to Provide us with
any new information she had learned. we Spoke with Davis on
Monday afternoon, July 21.

Our conversations with Elias and Davis added some

detail to our factual account, and revealed some minor factual

discrcpancic-. For example, Elias related that a PScC employee,
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Moreover, it is our understanding that staff attorneys
at the PSC generally do not make the policy recommendations that
serve as the basis for PSC staff recommendations to the PSC.
Those policy recommendations are generally made by the PSC's
technical advisors, with staff attorneys serving only to craft
legal arguments or orders relating to the policy recommendations.
Second, even if Wagner potentially had the power to
influence PSC decisions, none of the evidence we have reviewed to
date indicates that any PSC decision regarding Florida Power was
influenced by bias or improper conduct. Five considerations may
be relevant in determining whether an agency's decision making
process is so irrevocably tainted that the decision must be
voided. Those considerations are:
1. The gravity of the gx parte communications;

2. Whether the contacts may have influenced the
agency's ultimate decision;

3. Whether the party making the improper
contacts benefitted from the agency's
ultimate decision;

4. Whether the contents of the communications
were unknown to opposing parties, who
therefore had no opportunity to respond; and

5. Whether vacation of the agency's decision
would serve a useful purpose.

in the Matter of the Petition of Northern States Power Company,

1986 Minn. PUC LEXIS 182 (Minn. Public Utilities Comm. 1986),

*(...continued)

onlx individuals with the ability to make binding
decisions regarding regulated companies such as Flor.da
Power
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‘m‘m—lﬂ-'-mn_w, 414 N.W.24 383

(Minn. 1987).

In this instance, the facts as We currently understand
them do not provide Support for voiding any of the PSC's
decisions regarding Florida Power under this five-prong test.
There is no evidence that Wagner and Dolan discussed PsC business
relating to Florida Power after their relationship became a
social or romantic one. Indeed, Dolan denies such discussions
eéver occurred. Further, none of the facts we have reviewed
indicate that the relationship between Dolan and Wagner
influenced PSC decisions regarding Florida Power.

For example, in the Orlando Cogen Matter, the
Commissioners ruled against Florida Power Several months before
the relationship apparently began, and Wagner played no role in
the June 10 Agenda Conference with respect to Orlando Cogen. 1In
the Lake Cogen Matter, Florida Power did not take a position on
the issues raised at the May 6 meeting, and the Commissioners did
not even vote on the single issue on which Wagner presented
argument at the June 24 Agenda Conference. In addition, the
substantive issues raised at that Conference regarding Lake Cogen
were virtually identical to those presented in the Pasco Cogen
Matter, which appears to have been decided by the Commissioners
before any social or romantic relationship between Dolan and
Wagner began. Similarly, the Tiger Bay Matter was resolved by a
stipulated settlement agreed to by all the parties, and neo legal

issues were raised in the PSC starf recommendation or Agenda
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allegeqd bias, V-catinq an

allegeqd bias would only dj

Subject to

Such ag those that hay be

4% complete. We thank You for affor

Serve you in this matter,




FLORIDA POWER MATTERS ASSIGNED
- % Docket

No. 960253 - Joint Petition for Approval of
Territoria)l Agreement between Florida Power Corporation and
the City of Newberry,

2. Docket No, 960316 - Petition for Approval of Real Time
Pricing D-lnnltration Tarirr.

. Docket No. 960325-g1 - Revision of Taritts on
Undergroung Dictrihution birrcr-ntinl Costs for Florida
Pover and Light Company, Florida Cotporltion, Gulr
Power Company and Tampa Electric Company .

4. Docket No. 961255-p1 - Petitj

on by Florida Power
Corporation for

1l of pr Changes to Sheet No.
6.121 of Retai) Tarire Regarding Rate Schedule RS~1 Budget
Billing Plan (Optiona} Rider),

5. Docket No, 970056~ - Petit
Corporation for 1 of Reviged Program part
Standards for Res dential

ion by Florida Power

icipation
Home Energy Improvement and
Residentia) New COn-truction Programs.

' 6. Docket No, 970096~

EQ - Petition by Florida Power
Corporation for Expedited

oval of Agreement witp Tiger
Bay Limited p

ship to Purchasge Tiger Bay Cogeneratjion
Facility ana Terminate Related

Purchage Power Contracts.
¥

Docket No. 950110-!0 =~ Standard Offer Contract for the
Purchase of Firm Capacity ang En

ergy from a Qualifyinq
Facility between P.nda-xathlocn, L.P. and ppc.

8. Docket Nos. 960001-EgG

and 970001-81 -
Purchased Power

Fuel ang
ost Rocovory

9.

ent to

Negotiateq Qualifyinq Facility Contract with Orlando Cogen

10. Docket Nos 960002-gg and 970002-gg - Encrqy
Conservation Cost Recove

33. Docket No, 961407-pQ - Petition by Florida Sower
Corporation or it

12. Docket No, 961477-pg - Petition by Florida Power
Corporation for Expedited Approval of Settlement Agreement
with Lake Cogen, Ltq.
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