CARLTON FIELDS ORIG;NAL

ATTORNEYS AT LAW

BARNETT TOWER, ONE PROGRESS PLAZA MAILING ADDRESS:
200 CENTRAL AVENUE, SUHTE 2300 PO, BOX 2861, ST. PETERSBURG, FL 33731-2861
ST, PETERSBURG. FLORIDA 33701-4352 TEL (813) 821-7000 FAX (813) 822-3768

November 30, 1998

Ms. Blanca S. Bayo, Director VIA FEDERAL EXPRESS
Division of Records and Reporting

Florida Public Service Commission

2540 Shumard Oak Boulevard

Tallahassee, FL. 32399-0850

Re:  Joint Petition for Determination of Need for an Electrical Power Plant in Volusia County
by the Utilities Commission, City of New Beach, Florida and Duke Energy New
Smyrna Beach Power Company Ltd., L.L.P.
DOCKET NO. 981042-EM

Dear Ms. Bayo: ;%‘t%;’w_”“%

Enclosed for filing in the above docket on behalf of the Florida Power Corporation are
the original and fifteen (15) copies of the Florida Power Corporation's Request For Judicial
Notice And Florida Power Corporation's Notice Of Filing.

We request you acknowledge receipt and filing of the above by stamping the additional
copy enclosed.

If you or your Staff have any questions regarding this filing, please contact me at (727)
821-7060. =
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Joint Petition for
Determination of Need for an

Electrical Power Plant in Volusia DOCKET NO. 981042-EM
Cgunty by the Utilities Commission,
City of New Smyrna Beach, Florida, FILED: December 1, 1998

and Duke EBnergy New Smyrna Beach
Power Company Ltd., L.L.P.

/

FLORIDA POWER CORPORATION'S REQUEST FOR JUDICIAL NOTICE

Pursuant to Florida Statutes §§ 90.201(1), 90.202(2), (5),
and (6), and $0.203, Florida Power Corporation (“FPC"”), requests
that the Commission take judicial notice of the items attached to

its contemporanecusly filed notice of filing, consisting of the

following:
1. Laws of Florida, Chapter 73-33;
2. Senate Staff Analysis and Econcmic Impact Statement; CS

for 8B 1052, including attachments, for Laws of Florida, Chapter
80-65;

3. House of Representatives, Committee on Environmental
Regulation, Final Staff Analysis & Economic Impact Statement,
dated June 2, 13890, including attachments; CS/HB 3065 for Laws cof
Florida, Chapter 80-33;

4. Brief of Appellee Duke Power Company, filed in State cof
North Caroline ex rel. Utilitieg Commission, et al. vs. Empire
Power Company, Case No. 9210UC724, in the North Carolina Court cf

Appeals;

5 In Re Empire Power Company, 132 P.U.R.4" 444 (N.C.
U.C. April 23, 1992} ;

6. state of North Carolina ex rel. Utilities Commission wv.
Empire Power Co., 435 S.E.2d 553 (N.C. Ct. App. 1993).
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Each of the foregoing items is a matter of public
record and FPC believes that the Commission has full authority
and ability to consider each item in this proceeding without a
request for judicial notice. In an abundance of caution,
however, FPC is filing this request for judicial notice since
each of the foregeoing items is alsc a matter of which the
Commission either must or shall, upon request by any party, take
judicial notice.

For example, the Commission must take judicial notice
of item 1 above, as a public statutory law of the Florida
Legisglature. Florida Statutes § 90.201(1}. The Ccmmission alsoc
must, upon request, take judicial notice of the Legislative
histories <¢f the public statutory laws of the Florida Legislature
(items 2 and 3} which conatitute “[olfficial actions of the
legislative” department of Florida. Florida Statutes §
90.202(5).

In addition, the brief filed by Duke Power Company in

State of North Caroline ex rel. Utilitieg Commission, et al. wvs.

Empire Power Company, Case No. $210UC724, before the North

Carclina Court of Appeals (item 4) constitutes a “[r]ecord[] of
any court of record in the United States.” Florida Statutes
§ 90.202(6). 1Indeed, the brief bears the “filed” stamp of the
North Carolina Court of Appeals on its cover. Under Florida
Statutes § 90.203, this Commission, upon request, must take
judicial notice cof the brief. Similarly, the published decisions
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of the North Carolina Utilities Commission (item 5) and the North
Carolina Court of Appeals (item &) constitute “[dlecisional

law of every other state, territory, and jurisdiction of the
United States.” Florida Statutes § 90.202(2). Florida Statutes
§ 90.203 provides that the Commission shall take judicial notice

of these items upon FPC’'s request.

WHEREFORE, FPC requegts that the Commission take

judicial notice of each of the foregoing items.
DATED this 30th day of November, 1998.

Resgpectfully submitted,

FLOQRIDA POWER CORPORATION

JAMES A. MCGEE ZZGARY . SASSO

Senior Counsel Florida Bar No. 622575
JEFF FROESCHLE Carlton, Fields, Ward,

Senior Counsel Emmanuel, Smith & Cutler
FLORIDA POWER CORPORATION Post Cffice Box 2861

P.O., Box 14042 St . Petersburg, FL 33731
St. Petersburg, Florida 33733 Telephone: (813) 821-7000
Telephone: (813) 866-5844 Telecopier: (813) 822-3768
Facsimile: (813) 866-4531

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the feoregeing has been

furnished by Express Mail, pricrity overnight delivery, to:

STP#501716.01
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Robert Scheffel Wright, Esq.
John T. LaVia, III, Esq.
Landers and Parson, P.A.

310 West College Avenue
Tallahassee, FL 32302

counsel for Duke Energy New Smyrna Beach Power Company, L.L.P.

Robert $. Lilien, Esqg.

Duke Energy Power Serviceg, LLC
422 Church Street, PB(OSB
Charlette, NC 28242

Donald F. Santa, Jr., Esqg.
LG&E Energy Corp.

220 West Main Street
Louisville, KY 40232

Counsel for LG&E Energy Corp,

Lesley J. Paugh, Esqg.

Florida Public Service Commission
2540 Shumard Cak Boulevard

Gunter Building

Tallahassee, FL 32399

William G. Walker, III

Vice President, Regulatory Affairs
Florida Power & Light Co.

9250 West Flagler Street

Miami, FL 32302

William B. Willingham, Esqg.
Michelle Hershel, Esqg.

FL, Electric Cocperatives Assoc., Inc.

P.O. Box 5S0
Tallahassee, FL 32302

Susan D. Ritenour

Asgt. Secretary & Asst. Treasurer
Gulf Power Company

One Energy Place

Pensacola, FL 32520-0780

Jeffrey A, Stone, Esqg.
Beggs & Lane

P.O. Box 12950
Pengacola, FL 32576-2850
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Jon Moyle, Jr., Esg.
Moyle Flanigan Katz

210 South Monroe Street
Tallahassee, FL 32301

Gail Kamaras, Esq.

LEAF
1114 Thomasville Road
Suite E

Tallahassee, FL 32303-6290

Charles A. Guyton, Esqg.
Steel Hector & Davis
215 South Monroe Street
Suite 601

Tallahagsee, FL 32301

L.ee L, Willis, Esqg.
Ausley & McMullen

P.0. Box 381
Tallahassee, FL 32302

Terry L. Kammer, COPE Director
Syatem Council U-4, IRBEW

3944 Florida Boulevard

Suite 202

Palm Beach Gardens, FL 33410

John Schantzen

System Council U-4, IBEW

3944 Florida Boulevard

Suite 202

Palm Beach Gardens, FL 33410

J. Roger Howe, Esg.

Office of Public counsel
111 West Madison Avenue
Room 812

Tallahagsee, FL 32389-1400
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X
this @ day of November, 1958.

Do

(/ // Attorney
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Joint Petition for
Determination of Need for an

Electrical Power Plant in Volusia DOCKET NO. 981042-EM
County by the Utilities Commission,
City of New Smyrna Beach, Florida, FILED: December 1, 1558

and Duke Energy New Smyrna Beach
Power Company Ltd., L.L.P.
/

FLORIDA POWER CORPORATIQON'S NOTICE OF FILING

Florida Power Corporation hereby gives notice of filing the
following items in support of its Motion to Dismiss the Joint
Petition for a Determination of Need For An Electrical Power
Plant filed by the Utilities Commission, City of New Smyrna
Beach, Florida and Duke Energy New Smyrna Beach Power Company,
L.L.P.:

1. Laws of Florida, Chapter 73-33;

2. Senate Staff Analysis and Econcmic Impact Statement; (S
for SB 1052, including attachments, for Laws of Florida, Chapter
80-65;

3. House of Representatives, Committee con Environmental
Regulation, Final Staff Analysis & Economic Impact Statement,
dated June 2, 1990, including attachments; CS/HB 3065 for Laws cf
Florida, Chapter 50-33;

4. Brief of Appellee Duke Power Company, filed in State cf
North Caroline ex rel. Utilities Commission, et al. vs. Empire
Power Company, Case No. 9210UC724, in the North Carolina Court cf
Appeals;

5, In Re Empire Power Company, 132 P.U.R.4" 444 (N.C.
U.C. April 23, 1392);

& . State of North Carclina ex rel. Utilities Commission v.
Empire Power Co., 435 S.E.2d 553 (N.C. Ct. App. 1893).
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DATED this 30th day of November, 1998.
Regpectfully submitted,

FLORIDA POWER CORPCORATION

D) —

JAMES A. MCGEE Y Lﬂ SASS0C

Senior Counsel lorida Bar No. &22575
JEFF FROESCHLE ‘{Carlton, Fields, Ward,
Senior Counsel EBmmanuel, Smith & Cutler
FLORIDA POWER CORPORATION Pogt Office Box 2861

P.0O. Box 14042 St. Petersburg, FL 33731
St. Petersburg, Florida 33733 Telephone: (813) 821-7000
Telephone: (813) 866-5844 Telecopier: (813) 822-3768

Facsimile: {(813) 866-4931

CERTIFICATE CF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing has been
furnished by Express Mail, priority covernight delivery, to:

Robert Scheffel Wright, Esg.

John T. LaVia, III, Esqg.

Landers and Parson, P.A,

310 West College Avenue

Tallahassee, FL 32302

counsel for Duke Energy New Smyrna Beach Power Company, L.L.P.

Robert S. Lilien, Esq.

Duke Energy Power Services, LLC
422 Church Street, PB0O5B
Charlotte, NC 28242

Donald F. Santa, Jr., Esg.
LG&E Energy Corp.

220 West Main Street
Louisville, KY 40232

Counsel for LG&E Energy Corp.

Legley J. Paugh, Esg.

Florida Publi¢ Service Commission
2540 Shumard Oak Boulevard

Gunter Building

Tallahassee, FL 32389
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William G. Walker, III

Vice President, Regulatory Affairs
Florida Power & Light Co.

9250 Wegt Flagler Street

Miami, FL 32302

William B. Willingham, Esq.
Michelle Hershel, E=aq.

FL Electric Cooperativeg Assoc., Inc.

P.O. Box 580
Tallahassee, FL 32302

Susan D. Ritenour

Asst. Secretary & Asst. Treasurer
Gulf Power Company

One Energy Place

Pensacola, FL 32520-0780

Jeffrey A. Stone, Esqg.
Beggs & Lane

P.O. Box 123850
Pensacola, FL 32576-2850

Jonn Moyle, Jr., Esqg.
Moyle Flanigan Katz

210 South Monroe Street
Tallahassee, FL 32301

Gail Kamaras, Esqg.

LEAF
1114 Thomasville Road
Suite E

Tallahassee, FL 32303-6280

Charles A. Guyton, Esqg.
Steel Hector & Davig
215 Scuth Monroe Street
Suite 601

Tallahagsee, FL 32301

Lee I,. Willis, Esqg.
Ausley & McMullen

P.O. Box 391
Tallahassee, FL, 32302

Terry L.. Kammer, COPE Director
System Council U-4, IBEW

3944 Florida Boulevard

Suite 202

Palm Beach Gardens, FL 33410

STP#501739.01 3
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John Schantzen

System Council U-4, IBEW

3944 Florida Boulevard

Suite 202

Palm Beach Gardens, FL 33410

J. Roger Howe, Esqg.

Office of Public counsel
111 Wesgt Madiscon Avenue
Room 812

Tallahassee, FL 3235%9-1400

-
thisf)ﬂhkday of November, 1998,

// 7 Attorney
-

STPH501735.01 4

001212



001213




KCV BY:CARLTON FIELDS 1 1-20-98 ! 9:11AM :CARLTON. FIELDSeIAMPA— CARLTON FIELDS: # 2

- LAWS OF FLORIDA CHAPTER 73-33
-

pid CHAPTER 78-32

aftv Senate Bill No. 539

- re AN ACT relating to Florida beef; repealing sections 534.48, 534.44, 534,45,

, j:: and 534,48, Florida Statutes, requiring packers, retailers, and restaurants
: selling beef raised, produced, and slaughtered in Florlda to mark, stamp,
= or describe same as “produced in Florida” or “Florida beef”; providing

! effective date.

is Ba It Enactsd by the Legislature of the State of Florida !

: Section 1. Sections 534.43, 534.44, 534.456 and 534.43, Florida Statutes,
i are repealed. :

3 Section 2. This act shall be effective immediately upon becoming a
The . law. -
?1¢' rr
ity Approved by the Governor May 11, 1978.
|
! Filed in Office Secretary of State May 14, 1373.
‘nd-
|
! CHAPTER 78-33
" Committee Substitute for House Bill No. 149
n4d AN ACT relating to electrical power plant siting; creating the Florida elec-
ry” trical power plant siting act; creating sections 403.501-403.516, Florida
Y- ' Statutes; providing legislative intent; providing definitiona; establishing”
cent powsurs of the department of pollution control and the division of state
:ez;'.t g planning: providing that this set shall epply to all steam electrical
! generating planta and asscciated transmission lines; providing procedures
I'E for certification; providing for an application fee; requiring the filing
ti 4 of a ten-year site plan by electric utilities; providing for studies and
this i public hearings; providing that applications shall be acted upon within
‘vad j twelve months of application; providing that the regulation of nle;_tﬂr:
uch utilities is preempted by the state; providing that certification by
3 tha pollution control board is final state approvsl for the utility; pro-
: viding for revoeation of cartification; providing for judlelal review;
’“f}* ' providing for enforcoment and penalties; providing for severability;
| : " providing an effective date.
‘aqt Be It Enacted by the Legislaturs of the Stote of Florida:
| | Section 1. Sections 403.501-403.518 are created and shali be knowrn
Py and cited as the Florida Electrical Power Plant Siting Act.
lity 403.501 Legislative intent.—The lagislature finds that the present and
ling predicted growth fn electrlc power demands In the state of Florida requires
: the development of a procedure for the selection and utilization of sites
for electrical generating faecilities and the identification of a state position

with respect to each propcsed site. The legisiature recognizes that the
selection of sites and the routing of associated transmisaion lines will
have a2 gignificant impact upon the welfare of the population, the location
and growth of industry and the use of the natcral resources of the siamte,

73
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CHAPTER 73-33 LAWS OF FLORIDA

The legislature finds that the cfficiency of the permit application and
raview process at both the state and local level would be improved with
the implementation of & process whereby a permit application would be
centrally coordinated and all permit decisions could be reviewed based
on the standards and recommendations of the deciding agencies. It is
the policy of the state of Florida that, while recogmizing the pressing need
for increased power gencration facilities, the stats shall ensure through
available and reasonable metheds, that the location snd operation of electri-
cal power plants will produce minimal adverse effects on human health,
the environmen®, the ecology of the land and its wildlife, and the ecology
of state waters and their aquatic life. It is the intent to seek courses of
action that will fully balance the inereasing demands for electrical power
plant location and operation with the broad interests of the public. Such
action will be based on these premiaes:

(1) To assure the citlzens of Florida that operation safeguards are
technically suZficient for their welfare and protection

(2) To effect a reasonable baiance between the need for the facility and
the environmental impact resulting from comstruction and operation of
the f{acility, including air and water quality, fish and wildlife, and the
water resources and the other natural resources of the state.

(8) To provide abundant low-cost electrical energy.
403.502 Definiticna.—

(1) “Applicant” means any electric utility which makes application for
a gite location certification pursuant to the provisions of this act.

(2) “Application” meusns any request for approval of a particular site
or sites filed in acecordance with the procedures establishad prusuant to
this act.

(3) “Person’” means an individual, partnership, joint venture, private or
public corporation, association, firm, public service company, political
subdivision, municipal corporation, government agency, public utility dia-
trict or any other entity, public or private, however organized.

(4) “Electric utility’” means cities and towns, counties, public utility
districts, regulated electric companies, electric cooperatives and joint
operating agencies, or combinations thereof, engaged in or autherized to
cngagze in the business of genmerating, transmitting or distributing eleetric
eneryy,

(B) “Site” means any proposed location wherein a power plant, or
power plant alteration or addition resulting in an increase in generating
capacity, will be located, including offshore sitezs within state jurisdiction.

(B) “Certification” means the writtcn order of the board approving an
application in whole or with such modification as the board may deem
appropriate, which order shall constitute a bindicg agresement between
the applicant and the state requiring compliance with the provisions of the
order as conditions to be mat prior to or concurremnt with the construction
or operation of any electrical power plant coming under this act.

74

nnl21 8



E ; v ] Flli: A L-20-98 ¢ P 12A 1 T TVE 5 =T P T E
| - . . 9 12AM CARLTON., F II:‘.LD-‘:;;_‘:\.“ A CARLTON FIELDS: # 4

LLAWS OF FLORIDA CHAPTER 73-33

: 3 4 (1) “Electrical power plant” means for ths purposa of c:ertiﬁcﬁ.t.ion. any
" | steam or solar electrical generating facility using any process or fuel, I
d inzloding nuclear materials, and shall include those directly associated A
‘.3 transmission lines required to comnect the electrical povrer plant to an ;
.cl ; axisting transmission network. :
A | (8) “Department” means the department of pollution control.
i- | i
b, (3) “Board” means the Florida pollution control board. .
-.;yf : (10) “Division” means thc division of state planning of the department : :

it ! of administration. ; P8
:h ’; (11) “State comprehensive plan” means that plan prepared in ac- 'E
- g cordance with the provisions of part I of chapter 23, Florida Statutes. i
ce ' 403.503 Department of Pollution Control; powers enumerated.—The :

! department of peilution control shall have the following powers in relation i l

' to this act: LA |
d |
ot (1) To adopt, promuigate or amend reasomabla rules to carry oul the [

@ pravisions of this act, including zules setting forth eaviroamental pre- ). k
cautions to be followed ir. relation to the location gnd aperation of electrical |
power plants. .
(2) To prescribe the form, content, and necessary supporting documen- : l i
tation for site certification; i i |
or | . ; . i1
(3) To receive applications for final site locations and to investigate 1

. the sufficiency thereof; Y | '
:f, (4) To make, and contract for, when applicable, studies of electrical i

| ] power plant sites proposed by the applicant; . ¥ :
oo _ (5) To cornduct hearings on the proposed location of the electric power BEL} -
&) 3 plant sitos; |

; : i 1
3=, (6) To require an application fee mot to excead 3$25,000; such fce %o il

be paid upon each application for certification. i B
ty | (T) o prepare written reports which shall inchude: ii ! 5
to | (a) A statement indicating whethar the application is in compliance ] ] ;
ie 1 with the department’s rules; ,1 l

i (b) The rcport from the public service commission sctting forth the i1 i
or need for electricity in the urea to be gerved as required by Section {1
3 403.507, F'.S. K
m il

‘ (¢) The environmental effects of the construction and operation of ths 1, ! _
i :  electrical power plant, and l
m | H
m : (d) A recommendation as to the disposition of the application. !

. ’ e
he - § | |
_}:= (8) To give adequate public notice and to directly notily all comcerned ¢

f state or local agencies, and report any comments received from szald

agencies to the board and the applicant.

i |.‘
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_CL_E[:&.P’I‘ER 73-33 LAWS OF FLORIDA

(8) To prescribe the means for monitoring the effects arising from
the construction and the opcration of electrical power planta to aszsure
continued compliance with terms of certifieation.

403.506 Ten-year site plans —

(1) Beginning January I, 1374, oach electric utility shall submit to the
division of state planning s ten-year site plan which shall estimaie its
power generaling needs and the general location of proposed power plant
sites. The ten year plan shall be reviewed and submittad not less frequently
than every two years. Upon receipt of the plan it shall be the duty of
the division to make a preliminary study of each plan within twelve months
and to clagsify each proposed plan 23 “suitable” or ‘“unsuitable”. Tha
division may suggest alternate plans. All findings of the division shall
be made available to the department for its consideration at any sub.
sequent certification proeeedings. It is recognized that ten-year site plans
submitted by an electric utility are tentative information only and ere
subject to change at any time at the diseretion of the utility, In {ts pre-
liminary study of each site, the division shall considar:

{(a) The need, inclading the need as determined by the Florida public
service corumission, for electrical power in the area to be served.

(b) The anticipated environmental impact of an electrical power plant
.on tho area.

(¢) Possible altarnative to the proposed plan.
{d} The views of appropriate local, state and federal agencies.
()  Conformance with the state comprehensive plan.

(2) To enable it to carry out its duties under this section, the division
may, after hearing, establish a study fee which shall not exceed $1,000
for each proposed plan studied.

(3} Prior to October 1, 1873, the division shall adopt rules governing
the methed of submitting, processing and studying the ten-year plans
as required by this section

403.508 Applicability and certification

(1) Provisions of this chapter shall apply to any electrical power plant
as defined herein. No construction of any new slectrieal power plant oy
expansion in ateam generating capacity of any existing electrical powar
plant may be undertaken after October 1, 1978, without first obtaining
certification in the manner as herein provided, except that this act shall
not apply to any such electrical power plant presently operating, or undey
construction, or which has, upon the effective date of this act, applied for
& permit or cextification under requirements in forcs prior to the effsctive
date of this act. :

(2) Applications for certification shall be upon forms prescribed by
the depurtment and shall be supported by such pertinent information ard
technical studies as the department may require.

403.507 Da&iled studies to be conducted.—
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LAWS OF FLORIDA CHAPTER 73-33

(1) It shall be the duty of the department to notify the division of
state planning and the public service commission within ten days of
receipt of an application for sita certification. The division shall review and
update the studies made under provialons of mection 403.505 and shall
present its recommendation ta the department within three months of
receipt of notification. The public service commission shall prepare a report
and recommendation aa to the present and future needs for alectrical
generating capacity in the area to be served by the proposed site and
shall submit its findings to the department within three rnonths of receipt
of notification. The applicant, at ita cost, shall furnish such informa-
tion, studies and date as the department, division or public service com-
mission may direct.

(2) It shall be the duty of the department to comduct, or contract for,
a study of the proposed powcr generating facility, including but not limited
to the following site criteria: '

(a) Cooling system requirements;

(b) Proximity to load centars;

(¢) Proximity to navigable watar and other transportation systams;
(d) Soil and fcundation conditions;

(e) Availability of water,

(f) Land use; '

(g} Accessibility to transmission, and

(b} Enviroumental impact.

(8) All reasonabls expenses associated with the studies required by
paragraphs (1) and (2) of this section shall be paid from the application
fes required by scetion 403.503(8).

408.608 TFublic hearings.—

(1) The department shall conduct an initial public hearing in. the
county of the proposed site within sixty days of receipt of an appliution
for site certification; provided that the place of such public hearing shall
bo as close ns possible ta tha propoded site.

(2) The department must determine at the initial public hearing
whether or not the proposed site is consiatent and in compliance with
existing land use plans and zoning ordinances. If it is determined that
the proposed site does conform with existing land use plans and zoning
ordinances in effect as of the date of the application, the reapomsible
zoning authority, or planning authority shall not thereafter change such
land use plans or zoning ordinances so as to affect the proposed site.
IZ it is determined that the proposed site does nmot conform, it akall be
the responaibility of the applicant to make the necessary application for
rezoning. Should the application for rezoning be denied the applicant may
appeul this decision to the department which may, if it detarmines after
notice and hearing that it is in the public interest to authorize a non-
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CHAPTER 72-33 LAWS OF FLORIDA

conforming use of the land as a site for an electrical powsr plant, authorize
s variance to the existing land use plans and zoning ordinances. No farther
action may be taken by the department until the propesad site <onforms
to existing land use plans or zoning ordinances. The initial hearing may
consider any other matter appropriate to consideration of the site.

(3) At least one additional public hearing shal!l be held by the depart~
ment in the exercise of its functions under this chapter, prior to acting
upon the application.

(1) ¢a) Tha parties to a certification hearing shall mnclude:
1, The applicant

2. The public service commission and the division of state planning,
each county and municipal government and any other state agency which
may have an interest in the proposed site tha have filed with the de-
partment, not less than ten days prior to the date sei for hearing, a notice
of intent ta be a party.

3. Any domeatic nonprofit corporation or assaocation formed in whola
er in part to promote comservation or natural beauty, to protect ths en-
vironment, personal health or other biologicnl values; to preserve historical
sites; 0 promote consumer intereats; to represent commercial or in-
dustrial groaups; or to promote orderly development of the area in which
the sita is located, that has filed with the department, not less than
ten days prior to the date get for hearing, a notice of intent ta be a party.

4. Such other persons as the department or hearing officer may at any
time deem appropriata.

(b) Any person may present written or oral testimony relative to the
need for, or the effects of, the proposed electrical power plant.

402.500 Reconunendations to pollution contrel board.—

{1) The department shall conaider all evidence presented at the hoarings
a3 well as information gathered in any studies, and shall report to the
hoard its recommendations for the dispoaition of an application for certifi-
cation no later than twelve months after receipt of such an application,
or such later time as is mutually agreed hy the department and the
applicant.

{2) Within sixty days of receipt of the department's report the boaxd
shall act upon the application by written order approving in whole, or
with such modification as the board may deem appropriate, or denying
the issuance of a ccrtificate and atating the reasons for issuance or denial.
If the certificate iz denied or approved with modifications, the board
ahall set forth in writing the action the applicant would have to taks to
secure the board’s approval of the application.

(3) The issuance or denial of the certification by the board ghall be
the final administrative action required as to that application.

408.310 Superseded laws, regulations and certification power.—

8
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(1) If any provision of this act is in conflict with any other provision,
limitation or reatriction which is now in effect under any law or ordinance
of this state or any political subdivision or muniecipality, or any rule or
regulation promulgated thereunder, this act shall govern and control and
such other law, ordinance, rule or regulation promulgated thereunder ghall
be deemed superseded for the purposes of this act.

: (2) The state hereby preempts the regulation and certification of
i ' electrical power plant sites and electrical power plants as defined in this
act.

403.511 Effect of certification.—

(1) Subject to the conditions set forth therein, any certification agree-
ment gigned by the chairman of the pollution control beard shall bind
the state or any of its departments, agencies, divisions, buresaus, commia-
sions, diatricta or boards as to the approval of the site and the construction
and operation of the proposed electrical power plant and major trans-
mission lines.

(2) The certification agreement shall anthorize the electric utility
named therein and to construct and operate the proposed electrical power
plant subject only to the conditions set forth in such certification.

(3) The issuance of a site certification shall be in lieu of any permit,
certificate or similar document required by any other department, agency,
division, bureau, ¢ommiasion, district or board of thia stats, or any loeal
agency, including but not limited to those documents, permits or certifi.
cates which may be regquired under chapters 253, 880, 387, 381, 378, 870,
373, 298 and 161, Florida Statutes, but shall not affect in any way the rate-
making powers of the public service commission under chapter 366, Florida
Statutes; nor, shall this act in any way affect the right of any local
government to charge appropriate feea or require that constiruction be in
j; compliance with local building codes, standards, and regulations.

403.512 Revocation or suspension of certification—Any cartification
may be revoked or suspended:

(1) For any material false statement in the application or in’ the
gupplemental or additional statements of fact or studies required of ‘the
applicant when a true answer would have warranted the board’s refusal
to recommend & certification in the first instance; or

(2) TFor failure to comply with the terms or condltions of the original
certification; or

(8) TFor violation of the provisions of this chapter, or regulations or
orders issued hereunder,

403.513 Review.—

(1) The approval or rejection of an application for certification by the
pollution control board shall be subject to judicial review.

(2) Any rules and regulations adopted pursuant to thiz act aball be
subject to judicial review.
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403.514 Enforcement of compliance,—Violations of this act shall be
enforced as provided in sections 403.121, 408.181, 403.141, and 403.161,
Florida Statutea.

403.51¢ Availability of information.—The department shall make avail-
able for public inspection and copying during regular office hours at the
exponse of any person requesting copies, any informakion filed or sub-
mitted pursuant to this act.

403.516 Severability.—JIf any provision of this act, or its application
to any person or circumstance ls held invalid, the remainder of the act,

or the application of the provisions to other persons or circumstances, is
not affected. '

Section 2, In the event the Legialature recrganizes the agencies dealing
with environmental programs into a single agency the powers and the
duties of the board set forth in this act shall be transferred to said agency.

Section 3. This act shall take effect July 1, 1373,

Approved by the Governor May 15, 1973.

Filed in Office Secratary of State May 16, 1973,

CHAPTER 73-34
Housze Bill No. 1059

AN ACT rolating to the lezislative office bulldings; amending §272.16,
Florida Statutes, to provide that certain portions of those buildings are
under the control of their respective hotses; providing an cffective date.

Re It Enacted by the Lepislaturs of the State of Florida:
Section 1. Section 272.16, Florida Statutes, is amended to read:
272,16 Parking areas within capitol center area.~—

. (1) The division of building conatruction and maintenance of the de-
partment of gencral services may assign parking aress within the eapitol
center area, not to excaed sixty percent of said arsas, to state officers
and employees employed in Tallahasseo; provided, however, that parking
areas must be provided for mcmbers of the lepislature during session of
the legislature, regular and extraordinary. Not more than fifteen percent
of said parking areas may be set aside for the use of persons temporarily
vigiting or attending to business in the capitol center area, and which
persons reside beyond the territorial Himits of the city of Tallahasaee. Any
remaining portion of the parking areas not asaigned as aforesaid may be
limited in period of time for use. Prowdad, kowever, that the deapcriment
of gensral servicsa shall hava no power to assign parking specus im the
logialative office buildings, nor shall those spaces be includsd wundsr ths
provisions of this act, except aa provided in §272.18(2).
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SUrMARY:

A.

Presant Sittation:

drder cuwgan: law, transmission lines with a capacity

of 230 or moze Xilswvolis and which cross a ccunty line
fall under thz DRI review Process. Section 22¥-2,03(2),
Tlorida Administrative Code. Tha DRI process was
dagiqned iz deal with relakivaly compact and contiguous
developments, such as residantial housing Jevelopments
or shopping ceneers which have regional .lmpact exzending
dcross saveral juc-isdicrions of local gscvarnment.
Transmissisn lines have wegional impack, But the DRT
vrocsess does not work well fexr single purpose ccrridercs
whizh may extend 26C miles ves e only 100 vards wide.
In addition, the permitting crocess may becana compli-
cated if Indivicdual permits are rsguired from DER, DNR,
Water Management Districts, and othexr state or local
aganeias. Co

Effact cf Proposed Changss:

The Transmissicn Line Siting Act creates a naw Gne~stop
raview and permicting process for transmission lires
which are largsr than 230 kilovolts and which cross
county lines. The Ackt ls patternsd after- Lhe Florida
Power Blane Siting Ack, : '

Tha Act provides that upon £iling an applicaticn

and 2pplicetion fe=z with the Departfent of Envircnmental
Regulation (DBR), it will coordinate the permitting
gtocess. The entire permitting precess i3 designed o
take no longer than geven (7) months from applicatien
%o approval by the Governor and Cabinet sitting as the
Siting Board. g

Within 30 deys cf tne €iling of an application, the
Department of Masural Resources, the Water Managemant
Oistrict with jurisdicstion, the Departren:z of Community
Affairs ‘and the Game and Fresh Water Flsh Commizsion
Prapace reports which axq f£iled wi4h the DER. Con-~
cemporanaously, the Pyblic Service Commission makes a
dxtermination:cf need for “he line. The PSC's
dezterminaticn ¢l need 1s binding on 21l partjes ko
certification prgceeding. Upoa receipi of the
determination of nszed and the various agency reports,
bkt ne later than three (3) months after a complets
application is Filed, the DER prapares a3 writhen
analysig orf tha application a21d makes i35 recommenda-icns
as to the disposition of whe application and any
progosed conditians 9f certification whiczh {& beliaves
should be inposad. Within four (4) months of the
acolication's being fllad, 2 cextification hiearing is
held on the appliczation 2nd written analysis befare a
DOAH nearing officer. Bzsed ¢n this ce-tification
heacing, the hearing officer files findings of fast,
conclusions of law aad a recommencad order with the
Covernor and Cabiner who ace the ultinzte daciding

EutAGTLLY .
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" AMENDMENTS :

Local govarnments {n whose jurisdiction +he proposed
lire s to be licated are automatically partiss to

tha proceading, as are tll of the zeporiing agencies.
In addition, conservatisn and envizonmental groups as
w2ll as civic groups may becoms paxzties simply by
filing a Notice of latant to begome a pazty 15 days
prier to the cartifica-ion hearing. The statuis
provides broad pudlic notice and proceduzal safaguards.

Cartification ccnstisuces the sole license of the Stata,

ary any local orx reglional govermmental agency as to
the lecation and maintenance of the transmission line
corridor and the coastruction ¢f the transmission line.
The Act supersedes a wide variety of exiszting state ;
ragalatory proceedings, including the Development of
Regional Impact (Chaptar J80) proceduzes, The Aet
rzguires the DER and PSC to adept srocedural zulas o
implement it con or before October 31, 1830. fThe Act
i5 applicable to all transmizsicn linés which are
built after December 31, 1380, except for these trarc-
mission lines specifiad in Section 433.524 of the
proposed Acst.

ECCNOMIC IMPACT AND FISCAL NQTS:

A, FPublic:

The proposad siting procedurs is expected to substantially
reduce the delays experienced in tha sxistling parmisting
proecess. Therefore, it is anticipated that the proposed

bill could result in cos: savings tc industry of
millionz of dollac-s.

3. Ccvernment:

Since the state agencias will ke conducting procsdures
rnot presently regquired by law, it i3 anticipated that
more staff time will be reguirsd and that processing
applications will be mora expansive. However, the
application fee pay ¢ffset soma of rthese coses.

COMMENTS :

According to DER and industry spokasmen, tha propoged Act
has bean reviswed and asproved by varicus gzoups and
2gaasies, incliuding the 2SC (the Commissionesrs and staif),
DZR, the Governcr's office, Lne State Erergy OZfice, “ha
Department o2 Community Affaixs, t41e Assogiation of County
Commissioners, the Regiosnal Planning Councils Asasociaticn,
the Game and Fresh Water Figh Commissicen, the Florida
Electric Power Ceordinating Group reoresenting utilisy
sempanies, and zedresentatives of anvironmental insterssts.

ing

B o WL RE

CS/CS/HA 78€,.creating the Plorida Bnargv Erficiéncy anrd
Conservation Ackt, 'was amanded ontd the bill. B
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T

STMMALRY »
A. Presenk Situaticn:

vnlex current law, transmigsion lines with a capacity

cf 230 or mora kilovolts and whick cross a county line

Fall ander =he DRI raview Process. Section 227-2.013(2},

Florida Adminigtrative Code. Ths DAr Proceas was

dagigned ¢o deal with ralatively conpact and contiguous

developments, such as residenkial housing devalcpnants

. or shoppinrg centers which have regional impact extending
acrdss several jurisdictions of local government,

! Tracemission lines have regional lmpast, but =he DRI
process does not work well for single purposs corridors

’ which may extand 100 miles yst be only 100 yards wide,

; in addition, the permitting zrocess may hecone compli-

I cated if individual permits are reguired from DER, ONR,

]

|

1

Watsr Munagement Districts, and cther state or local
agencies.

o

Zifect of Proposed Changas:

review and permitting proceas for transmission lines
which are larger than 230 Xilovolts and which cross
county linm=s. The A¢t is patterned after the Florida
Powar Plant Siting Act.

‘ The rrapsmission Line Siting Act creates a2 new one~stop
|

Tha Act provides that upos filing an application
; ard application fec with the Department of Environmental
| Ragu.ation (DER), it will coordinate the permitting
proness. The antire permitting prucess £3 desigred to
take no longer than sevsn (7) months from application
tu approval by the Governsr and Cabinet sitting zs the
Siting Beaxd,

Within 60 days of the filing of an application, the
Department of Natural Resources, the Water Managemaent
District with jurisdietion, {he Department of Community
Affairs and the Game and Frash Water Fish Commission
Prapare reports which are filsd with the DER. Con=
tempoxaneocusly, tie Public Services Zommission makes a
determination of naad for the line. Tha P3C'g
detsrmination of need is binding on all parties to
certification proceeding. Upon receipt of the
dzterminatien o need znd the various ageney rapertsa,

! but no later than three {3) months afker a complete

? application iz filed, the DER prepares a writcen

! analysis of the application and makes izc recommendations
1 as to the disposietlon of the application and any

i proposed gonditions of certificarion whieh it beliaves
should pbe imposed. Within four (4) menths of the
application’'s being filed, a cextifisation bearing ls {
hald on the application and written analysis before a |
COAH h=aring officer. Based on this certificaticn :
hearing, tha hering officer files findings of fact,
cengluaions of law and a recommendaed ordey wikh =he
Governor and Cabinat whg are the ultimate deciding
authority.

_——— .

001225




SENT BY:CFWESC-FAXROOM :11-16-98

Analyst:
$2aff Directar:

.
PR e fetvy: e ot e 4~

SENATE STAFF ANALYSIS AND SCONQMIC IMPACT STATEMENT

3111 No. Ard Sponsor:
Tarnandeaz
Electrical transmiszsion
linesz siting

C5 far 83 1052 by
Sanator Voge

' - | 5-TPA- 7278223768
10:214M : CARLTON FIELD$-TEA- 7278223

A

COMMENTS :

According to DER and industry spokesmen, the proposed Act
has Cesn reviewed anéd approved -y various groups and
agencies, including thz2 FSC (the Commissicners and staff).,
=2R,
Cepaztment of Community Affairs, tha Association ¢f County
Commisaloners, *he Regional Planning Councils aAssoclatien,
the Game and Fresh Water Fish Commission, the Florida
Tlecrtric Power Coord.nating Group representing urllity
companias, and representarives of anvironmental inkerests.

It

AMENDMENTS:  Gona

£SO

NOMIC IMPACT AND FISCAL NOTE:

~0cal govarnments in whose jurisdiction +he proposed
linz is to be located ara auromatically parties to

the proceeding, &s are 2ll of the reporting agencies.
In addition, conservatisn and eavironmental groups as
wall a3 civic groups may become partiss singly by
Eiling a Notlca cf Intant to becoms a pazrcy 15 days
prior 720 tae cextificaticn heazing. The statuts )
provides broad public notice and preocedural safaguards,

Zerzifizazion rconstitutes the sole licens=s of the state,
any any local or regioral governmental agency as £o
the locatieon and mainténance gf the transmission lipe
corrider and the cocastruction of the trapsmicsion line.
The Act supersades a wids variety of existing state
regulancry proceedings, including the Davalopment Of,
Regironal Tmpact (Chapier 380) procedures. The Act
raquires =he DER and PSC to adopt procedural rulea to
iaplement it on or befsre October 31, L980. The Act
is applica®le to all transmissicn lines which ara
built af+er Decamber 31, 1380, except Zor those trarns-
mission linea specified in Section 402,524 af the
oroposed Ach.

skould be aosed thaz 32 928 includes *"Electrizal
Transmission Lines" within the definition of "Daveloprnant
of zegional Impact." while this bill creates an sxclusive
paruitting procedurs ror alactrical transmission linss,

If hotn bills receive fevo-abla action, tne reference in

28 908 ty¢ "Electrical ‘'Yansmissisn Linses® should ke deleted
in oxfer tc avaid creating & cenflies in tha law.

Pkl in:

The proposed siking procedurs is expected o substantlally
reduce the dclays exporienced in che existing permittling
process, Therefore, it is anticipated that the proposad
bill could result in cost savings “¢ industry of
millions of deollars.

Governmans:

Slnce the state agancies will be conducting procedures
not vresently requlized Ly law, i%® is anticipated that
mora staff time will be reguired and that procesgsing
applicaticons will he more enpensive, Hawevar, the
appiication fee nay offset some of 4hese SCEs%S,

“na Governors's offize, the State Energy Office, the

i
.
¢

v
WOl

no

(N

14



SENT BY:CFRESC-FAXROOM

211-16-98 :10:218M :  CARLTON FIELDS-TPA~ ) ?278223768{4 8/14

) . - Page 2

Data” May 2,

Amaltyst:
5taff Directar:
Suaject:

=L, BN

SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

Bi11 Mo. And Sponsor:

Pernandez
Elackrical tranimissisnn S8 105z by
Lines siting Senator vog+

Local governments in whosa juxisdiction the preposed
line is tao be located are autcmatically partiaa to
the proceeding, ag are all of the repostiny agenciss.
In addition, monservation and environmantal gzoups as
wall as civic groups may hecame parties aimply by
filing a Notice of Iuten:t to become a party 15 days.
prior ko tha ¢ertifivaticn hearing, The e-asuie
provides broad public notlce and grocedural safeqguard

Cert_ficatian constitutes the sols liceanse of the s=ake,
any any local or raglenal goveramental agency as to

the locabion and malntenance of Lhe transamission line
corridor and the eonstruction of tha transmission line.
The Adt supersedas a wide variety of existing state
ragilatory proceeadings, iacluding the Deve.opmant ar
Ragional Impact (Chapter 38)) procedures. Tha Act
rugulires the DER and PSC to adopt progedural rules so
implerent it on oxr befors Ochober 3L, 1580. Tha Actk

iz apwlicable o all transwission linas which are
built aftzxr Decembar 3L, 1980, except fer those tzang-
missicn lines gpecified in Section 403.524 of the
prooosed Agt,

OMIC IMPACT AND FISCAL NCTE:

AL

Public:

The proposed siting procedure iz expected to substantially
¥educa the delays expexienced in the existing permitting
process. ‘fherefore, it is anticipased that the proposad

Py

i

£ill could result ir cos savings to industry of
millions of dollars.

B. Goveramerz:

S.nce the state agensies will be condustling procsdures
not presently required by law, it i3 anticipared that
moxe ataff time will be reguired and that processing
apolications will b2 more expensive, However, the
applicatior fee may offset some of these costs.

According to DER and industry spokeame:, the proposed Act
has been reviewed and approved by various groups and
agencies, including the PSC (the Commissioners and stafs),
DRR, the Governux's office, the State Energy Office, the
Department of Community Affairs, the Association of Coupty
Commissiungrs, =ie Regional Planning Councils Association,
the Game and Fresh Water Tish Commisslon, the Plorida
Electrlic Power Coordinesting Group representing utility
cempanies, and reprssentatives of envirunmental interesta.

it should be notad that S8 908 inzludes “"Plect-ical
Transeission Liras" within the definiticn of "Davelopment
2% Regional Impact,” while this bill creates an exclusive
permitting procedure fur electrical transmission lines.

If both bills r=ceive favorable acticn, the reference in

83 908 to “Electrical Transmission Lines" shou.c be delared
in ordes to avoid cvecting a conflict in the law.

RAMTNDOMENTS: YNore
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Blectsical trapsmission linssg sising C3 foz §8 1452 by

Senator Vogt

(Y

Preasan= Situvation:

Under currzent law, zransmiassion lines with a capacity
of 23C or more kiloveles and which cross a covnty line
tall under the DRI rsview process. Sscocion 22P=2.03(2),
Florida Administcative Code. The DRI procass was
designed to deal with relativaly compact and contigucus
devalopments, such as residential housing devslopments
cr shopping conters which have ragicnal impact axtending
acrogs geveral jurisdictions of local govarament.
Transmission iines have reglonal impagt, but tha DRI
proces3 does not werk well for single purpcese cerridors
which may extend 200 miles yet be Snly 108 yards wide.
1a addition, the permiteting process may bescms compli=-
cated Lf individual osco-miss ary zeguirzsd From DER, DNR,
Aiter Managemanz Listr:icts, and othaz state ¢r local
agan~ies,

2ffect of Proposad Changas:

The Iransmission Line Siting Act craatcs a naw one-stop
rYeviaw anc permisting process for transmissicn lines
which are larger than 230 kileovol:ts an2 which c-css
ceunty linas. The Ackt is satierned after the Floride
Fower Plant Siting Act,

The Act provides =nat upen filing an appliocaticp

and application fze with the Department of Snvironmental
fegulation (DER), ie will goocdinate the permitting
grocess. Tre entirs permitting process is designad to
zaka no longer than seven (7) mcnths from applicatien

to approval by the Governox and Cabinet sitting as khe
Siting Board.

L1 2 |

Within 80 days of the filing of an application, tha
Dapartment or Natural Fesourcaes, the Water Managament
Distriet with jurisdigtion, the bLepariment of Commun ity
Affalrs and the Game and Fragh Water Fish Commission
prazare reports which are filed with the CDER. Con-
temporanecusly, the Public Servize Cummission makes a
Catermination of nzed for the line. Tha PSC's
determination of need is binding on all parties to
cerifiecation proceasding. Upsn raceipt of the
deverminacian of need and the various agency repor:ts,
tut no leter than threa (3) montns after a complieta
apolication is f:led, che BER praparas & writcen
araiysis of the appliration and faskes lts racommendations
a¢ to the disposition &f the applicatzion and any
proposed conditions of cextification which i% believes
snould be Imposed. Within fcur (4) monkths of the
application's being filsd, a egrtification hearing is
held on the applicatics and written analys:s beforas a
D0AH hearing officer. Bazgd on this certification
Faaring, the hering cfficer filas findings of fact,
cornclusions of law and a vecommendad ordar wikh the
Governor and Caninat vhe are the ulvimatas deciding
authourity,

.
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State of Florida

Joseph P. Cressa
Cammissioner

FLETCHER BUILDING

101 EAST GAINES STREET
TALLAHASSEE 32301
(704) 438-29848

Public Service Commission

January 19, 1981

Honorable Bob Graham
Covernor of Florida

The Capitel

Tallahassees, Florida 32301

Dear Govarnor Graham:

There are sevaral misconceptions in the letter to you
Erom the Florida Home Builders Asscciation dated December 29
1980 concorning the Commission's coacept Of Sarvige Availability
Charges and Kilowatt Cemand Cradits. The FPurgose of this

letter is to set forth the conceptual bzsis of ocur Approach

and to respond to the six specific points which the-Association
raised. - T -

We start from the fact that each house imposas a demand
on the electric system. The cemand imposed can vary Juita
widely, depending cn how energy efficient the house is. Of
particular importanca are air conditioning, heating and water
heating. The new Mddel Energy Code permits the use of elactric
resisztance elements for hzating and water heating. Put simply,
these devices are building in a long term disaster for Florida
cltizens as costs continue te rise. It is a fact that new
gencrating capacity today costs over five times the embedded
cost of all existing capacity of the state's largest utilizy.
When the impact of rising fuel prices is added, the implications
are staggering. I bhelieve these problems were recognized by
you and the 1980 Lagislature when the Florida Energy gfficiency
and Comsarvation Act (CS/SB 1052) was passed.

- The-fundamental - probTer i§~thit the house buyer dces

nct ofrer make the decision about how to balance original cost
and ospzrating ccscs. Rather, the builder makes the dscision
about what aguipment to install. Since the builder does not

pav the menthly utility bills, he is primarily concerned with
nriginal cost anl feels great pressure to install central air
conditioning with strip heat zpd an electric resistance water
heatesr. Tnes2 units have tha lowest origina! cost which enables
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the builder to price the house lower and enlarge the pool of
potential buyers. This problem is ccmpounded by the fact that
very few lenders reccgnize that the lower utility bills of an
efficient house should be taken into account when gualifying
buyers. Actually, the relative advantage of an efficient house

should increase cver time, which wguld also increase the
lander's security.

The Commission is trying to mateh the payment cf costs
Wwikth the cause of costs. Otherwise, we send the wrong price
signals. The great problem with subsidies, for whatever purpcses,
is that they send the wrong signal because subsidies make the
apparent co3t less than the txue cost. The Commission is
committed to the proposition that we should do those things
which are cost effective. If it is not cost effective, we should
not do it. In other words, the characterization of the charges
as a "s=nalty" is wrang. It is, in effect, a recognition of
the cost involved whan new housss waste enzrgy and force utilit
to build expensive generating capacity that cthexwise would not
ze necessary. The guestion is: Who-will pay the cost? Will 2
be the customer Who creatés the 2dditional demand on the system
by using inefficisnt appliances or will the cost be paid by all
0of the customers of the gystem?

185
183

-

This is the basic issue which the Commission has decidad
to determine; no decisions have yat been made to have a fee or
Waak +the lzval of a fa= should be 1f there is ore. I believe,
nf course, that if most Floridians wecre given a choige, thsy
would elact tc pay a little more now for a better homs if they
would more than recover that cost through lower utility bhills.

Briefly, 1 would Like to respond to each cf the six points
in the letter: .

1. Asserts that this coacept would discriminate against
"agriculsural, govecnmental, industrial, existlgg puxld}ngs or
mobile nomes! and is therefore in violation of legislative
1ntE.—&t‘ P ——— - w am W

Sirce the ineffi~ient house imposes costs cn every rate-
zver, it may be discrimination against all other ratepayers

a¥er,

iniess the inefficlient aouse pays the costs it causes, Although
rre Comrission was given specific aunthority for experimental rates
in the Florida Energy EfZiciency and Conservation Act, there 1S
precedent which indicates the prososed charge falls within tha ‘
es=ablished ratemaking authority. Fou example, those with El%thiC
resistance space heaters in 1350 paid a higher zate begause Ol

-he extrz ccsts they irmposed. A cowny of this tayriff is atwached.

001230



: 3 3 HROO! -16-98 :10:24AM : CARLTON FIELDS-TPA- 7278223768:%10/14
SENT BY :CFWESC-FAXROOM 2 16-98 :10:24AM Pa-

Honorable Bobk Graham
Page Threa
January 13, 1931

2. Asserts the Commission's concapt directly repudiates
the Mcdel Energy Cede.

It sepms to me that this concept complements the code
rather than repudiates it The Commission is specifically con-
cerned with the ef f1c121cy of air condltxcnirg, heating, and
water heating. Hcowever, the code permits installation of in-
efficient air ”CnﬂltlunLﬂg, strip heat and resistance water
heating. As L have sa;d, the continuved widaspread use of these
Units will sav=relf damage Florida's eccnomy. For sxample,
attached is a sample calculation prapared by your FEnergy Office
which shows how inefficient & 2,400 square foot house can ke in
tha Tallahassee axza and still auhievq a 97.7 point total under
the code. This sample house cculd have an air conditioner with
an EER of 6, alectric strip heating and electric hot water.

3. Asserts that we will ignore existing housing.

In fact, existing housing is much tougher te deal with
Cii & cost effective basis. Therefore, we have approved programs
o subsilize--retrofitsTas an incentive. We will closely menizor
this program toc determine what improvements ara achieved.

4. Assarts that there is no assurance that the guidelines
wili achieve any savings ovar the code.

s obvious that requiring more efficient znergy usaga
tallation of hezt pumps and waste heat recovery

r than strip neating will save energy. The tests

ve sgan, and simple logic, indicate that thig is a

through 1
univs rath
which we h
fant,

5. Asserts that there would be a "3$1,500 penalty” and
works through a spurious calculation to get additional mortygage
co8is.,

Ag :ndicatzd earlier, we have not established the amount
of any Service Avajilability Charge or fee., To the best of my
‘knewledge there has been no taik of a $1,500 penalty. Our
emphiasis is not on collecting a fee but on making i1t cost
affective for all voncerned ta build and buy energy efficient
hcmes. Therafors, the rational economic gerson will take the
least cogt path by improving ensxgy efficiency ratnur than payirng
the cost ¢f the additional ganerating capacity and the state
a3 a whaole will benefit.
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6. Advocates subsidies for construction of new
rasidential hausing.

It should be recognized that the cost of any subsidy
would be pald by all of the customers of the system. Our
approach is to allocate tha cost to the parson who causes that
cost and, at the same tima, to make it cost beneficial for
that person to practics cecnservation through improved afficiency
rather than paying for :nneccessary generating capacity.

In closing, let me point out the critical differences
batween this concept and an impact fee. An impact fee is in-
tended to provide funds to mest all or part of the costs of
growth and ta establish a revenue stream. This concept is
intendad to do neither. t should not establish a revenu
stream hgcause the least ¢ost path is to build a2 better house,
This cancept should put Florida in a better positicon for healthy
growth in the future because our utility bills will be less.

Put simply, it is cheaper ta be efficient.

e w——

——=——"I am copylng those who wera sent a copy of Mr. Hope's
letter to you in order to clarify where we are at this juncture.
We are still at a very early stage. The staff is developing the
cencept. They have held one workshop. The staff has not pro-
pased a rule to the Commission., Obviously, the Commissicn has
not yet veted to prcpose a rule, much less on tha final rule.
we do intend to move ahead with this matter as quickly &s
raasonacly possible, because of the magnitude of the prcblem,

Thank you for your ccnsiderztion. Pleases let me know
1f ycu have any guestions.

Sincerely,
) }
o &L_Qt}’:l.{____

o
;/onseph P, Cresse
i//'chairman

JPC/pr

cc: Commissionar
Dayvid Swaffcord
nill Talkott

Attachments
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STATEMEHT OF SUBSTANTIAL CHANGES CONTAINED ru
COMMITTEE SUSSTITUTE FQR SENATE RILL 105

Exempts from this act and s. 380. 06, F.5., any
transmission line on which construction has
coumenced by Qctober 1, 1981 and which is
designed to operate at 500 kilovolts or mora
for the purpose of transferring electrical
power from one state to another,

Provides that any ligense, easement, or other
interest in state lands skall be igsued by the
appropriats agency as a ministerial act. However,
for lands where title is vested in the BTILTE,
appropriate Board =zpproval is required.

Committee gn Natural Rescurces

-

=3

:_ =Y ua..u,n —

/k(%{vﬂ'@(/ r Z//’zizf?’

# “Cnalrman 5t

(File 2 copies with Cermittes Substilutes)
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P2 ROPOSED TRANSMISSION LINE SITING ACT

The Transmission Line Siting Act creaces a new
one-sicy review and permitting procass for transmission
lines which eze larger than 230 kilovolts and which cross
county lires, The Act is patterned after the Florida
Poway Plant Siting Act,

The Act provides that upon f£iling an application
and application fee with the [Department of Environmental
Regulaz-on (DER), it will ccordinate the permitting process.
The entire permitting process is designed to take no longer
than seven (7) months from application zo approval by the
Govarnoy and Cabinet sitting as the Siting Board.

Wwithin 60 days of the filing of an application,
Lhe Daparzment of N&tural Rescurces, the Water Management
District with jurisdiction, the Department of Community
Affairs and the Game and Freshwater Fish Commission
pregare reports which are filed with the DER, Contsmpora-
necusly, the Public Service Commission makes a determination
Cf nesc for the line. The P5C's determination of need is
binding on 211 parties to the certification proceeding.

‘See Sectlon 3 of the Act.} Upcn recelpt of the determina-
tion of need and the various agency reports, bu- no latér
than toree (3) months after a complete application is filed,

the DIF nisparaes a written analysis of the appl.cation and

00123k
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makes its rocomrendations as to the dispositicn of the
Appb.lication and any Proposad conditions of certificaticn
which it believes shou;d be imposed. Within four (4) months
0! the applicatian's being filed, a certification niearing

is neld on the application and written anal?sis Sefore a
DOAH hearing cfficer. Sased on this certificaticn hearing,
the hearing officer files findings of fact, conclusions of
lzw and a recommengea order with the Governaor and Cabinar
who are the ultimats deciding authority,

Local gevernments in whose jurisdiction tha pro-
pcsed line is to ke located ars automatically parties to
the proceeding, as are all of the reporting agencizs. In
addition, conservation and snvironmental groups zs wall as
Civic groups may bacome parties simply by filing a Notice
Of Intent to becoms -a party 15 days prior to the cectifica~
tion hezaring. The stature provides broad public notice and
prozedural safeguards.

Certification constitutas the sole license of the

state, and any local or regional governmental agency as o

ot
fis b
1)
{ aund

Czaticn and maintenance of the transmission line corcidor

VT
b
@
3

the construction of the transpission tire. The Act super-
Sedes a wide variety uf existing state regulatory proceedings,
~-ncluding the Development of Regional Impact (Chapcer 320)
procedures. Tha Act requires the DER and T3C &6 adopt pro-
cedural roles to impglement it on or bhefore Qctaober 31, 13580,
The Act je =2pplicakle to all transmission lines which ﬁre bailx

afver Decembsr L. 1880.
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HOUSE OF REPRESENTATIVES
COMMITTEE ON ENVIRONMENTAL REGULATION
FINAL STAFF ANALYSIS & ECONOMIC IMPACT STATEMENT
BILL #: CS/HB 3063
RELATING TO: Envircnmental Regulation

SPONSOR(S): Committee on Environmental Regulation &
Represantatives Huenink and Smith

EFFECTIVE DATE: July 1, 1990

DATE BECAME LAW:

CHAPTER #: , Laws of Florida
COMPANION BILL(S): SB 1906 by Senator McPherson
CTHER COMMITTEES OF REFERENCE: (1) Finance & Taxatilon

(2)- Appropriations
Kok ok ok ododeokok ok ko dok ok okok ok ok ok ok koA ke e deode e e e e ke g e ke e e de de e de e e e e ke v e e ke ke ke e e e ke ke e e ke ok ke ke ke ok ke ke ke A e ke ok ke ke
1. SUMMARY :
CS/HB 3065 became the wvehilcle to wnhich several environmental bills
were amended. - Each issue 1s described below in Sections A. and B. of
the analysis. The fiscal impacts of each are also descriked
separately in the Fiscal Analysis section of this staff analysis.

A. PRESENT SITUATION:

Electrical Power Plant and Transmission Line Siting:

Part II of Chapter 403, F. S., contains the Florida Electrical
Power Plant Siting Act (PPSA) and the Transmission Line Siting
Act (TLSA). Enacted in 1973, the PPSA provides a centralized
permitting process for steam or solar electrical generating
plants of more than 75 megawatts (MW). Certification under the
PPSA provides a lifetime permit for the electrical power plant.
Since 1973, 21 power plants representing 12,000 MW have been
certified under the act, and almest 7,300 MW have been
constructed.

The TLSA provides for a similar permitting process for electrical
transmission lines of 230 kilovolts (KV) or greater. Since the
TLSA was enacted in 1980, over 700 miles of transmission lines
have been certified.

Hazardous Waste Education:

Currently within the State of Florida approximately 1.2 millicn
tons of hazardous waste are generated annually. This waste
stream is divided into large gquantity generators, mediumga{_ljlq 237
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small guantity generators, and househclds. It is estimated that
apprqxlmately fifty percent of the state's total hazardous waste
originates within the small guantity generators and households.

Presently, nhazardous waste generated by households is exempt from
federal and state statutes controlling its disposal. This means
that 120,000 tons annually of household hazardous waste is being
unwittingly disposed of in landfills, over the fence, down the
drain, or some other indiscriminate place.

On the other hand, the Department of Environmental Rsgulation
(department) manages the Waste Elimination and Reductiocn
Assistance Program (WRAP) that works with various small gquantity
generators, as well as other industry, to reduce and recycle
hazardous waste at the source.

The department is currently training retired engineers to assist
in the WRAP program. This new program is known as the REWRAP
program. The RE stands for retired engineers. Presently, the
department has trained sixteen retired engineers and seventeen
on-site technical advisory visits have been completed.

Alr Pollution Control:

Existing law in section 320.03(6), F. S., provides for a
nonrefundable fee of 50 cents to be charged on every vehicle
license registration sold, transferred, or replaced in Florida.
These fees are deposited into the Air Pollution Control Trust
Fund of the Department of Environmental Regulation (DER) for use
in funding the state's air quality program. Fees collected in
counties with DER approved local air pollution control programs
are returned to each county for deposit into a local air
pollution control trust fund. The local funds are used for air
pollution control programs relating to control of emissions from
mobile sources and toxic and odor emissions, air guality
monitoring, and facility inspections pursuant to chapter 403, F.
S., or any similar local ordinance.

In 1985, the Environmental Protection Agency delegated 1its
asbestos inspection and removal program to the DER. No funding
or staff were provided. The DER has operated the program since
that time with one full-time position.

Public Water Systems:

The Department of Environmental Regulation (DER) accepted primacy
from the Environmental Protection Agency (EPA) to implement the
Federal Safe Drinking Water Act (PL 93-523) administered through
the Public Water System Supervision program. Florida's public
water systems currently have the poorest compliance rates in the
eight state EPA Region IV grouping; achieving only 86% compliance
for the EPA's bacteriological standards and 58% compliance for
monitoring and reporting. The DER has established a four year
goal to achieve a 95% compliance rate for bacteriological
standards and monitoring and reporting by public and private

water systems. 001238
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According to the DER, the Florida Drinking Water Program is
funded by General Revenue, a federal grant, and permit fees. The
DER requires a permit for the construction or medification of any
public drinking water treatment system. Permits are also
required for expansions of water distribution systems. Drlnklug
water treatment systems are not required to obtain operation
permits. The DER has delegated the permitting of water
distribution systems to 10 Department of Health and
Rehabilitative Services (DHRS) approved county public health
units. An additional county fee may be assessed for the water
distribution system permits issued by the delegated county health
units in counties with specific ordinances.

Presently, section 381.261, F. S., allows the DHRS general
supervision and control over all private water systems, public
water systems, and individual sewage disposal systems, not under
the DER; and over those aspects of the public water supply
program under its authority pursuant to ss. 403.862-864, F. S.

EFFECT OF PROPOSED CHANGES:.

Electrical Power Plant and Transmission Line Siting:

This legislation, for the most part, conforms the definitions,
timing, and procedural provisions of the PPSA and the TLSA.
Similar duties are created for applicants under each act, the
Department of Environmental Regulation (department), and the
various agencies involved. A common group of mandatory parties
is created under both acts. That group includes the Department
of Natural Resources, the Game and Fresh Water Fish Commission,
the Regional Planning Councils, and local governments. These
parties are required to submit written reports on matters within
their jurisdictions. It will be the responsibility of the
applicant to distribute copies of applications to each agency
involved and to provide multiple newspaper notices.

A process for determination of completeness and sufficiency of
information provided in applications is set forth in the act. If
an application is found to be incomplete or insufficient, time
schedules are stopped until the needed information is provided.
Rather than issuing a preliminary report as now required, each
agency will provide a statement of issues listing and explaining
those issues of major concern within its jurisdiction.

The land use hearing now included under the PPSA is retained. As
mandatory parties, local governments will have a more significant
role in proceedings and will be reimbursed from the certification
fee for any reports they provide.

Issues to be raised before the Siting Board will be limited to
those raised in the certification hearing conducted by the
Hearing Officer or contained in the recommended order. Also, all
participants in any proceeding before the Siting Board wlllz?ig
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bound by the ex parte rules contained in Chapter 120, Florida
Statutes. !

Under both Acts, application fees will be substantially
increased. This is the first increase in over a decade. Also,
applicants will pay the cost of newspaper notices and costs
associated with conducting the proceedings, including the costs
of transcripts. Such costs are currently paid from certificaticn
fees. Agencies may be reimbursed for report preparation and for
travel and per diem to attend proceedings. Remaining funds will
be used by the department to monitor the certified
plant/transmission line.

Under the TLSA, there will be a limit of one opportunity for
corridors other than that proposed by the applicant to be
proposed. The Public Service Commission (PSC), under both Acts,
will be required to provide newspaper notice of the PSC's
proceedings to determine the need for either the proposed power
plant or the proposed transmission line.

The Department of Environmental Regulation is authorized three

additicnal positions to carry out the provisions of these Acts.
An appropriation of $126,371 is appropriated from the Operating
Trust Fund to the department to fund those positions.

Hazardous Waste Education:

This act creates the Hazardous Waste Information Grant Program to
be developed and implemented by the Department of Environmental

Regulation (DER). The program's purpose is to enable local

governments to operate hazardous waste information programs
locally to inform citizens about proper management and disposal
of hazardous waste. Counties will be able to apply for grants of
no more than $25,000 to operate their local programs. The DER
will receive $250,000 from the Water Quality Assurance Trust Fund
to implement the grant program.

Alr Pollution Control:

This act amends section 320.03(6), F. S., to increase the
nonrefundable license fee for air pollution control programs from
50 cents to $1 per license. For counties with approved air
pollution control programs, 50 cents from each $1 fee collected
in the county will be returned to that county for its local air
pollution control programs. Beginning in FY 1992-93, counties
will receive 75 cents from each $1 fee collected in the county.

The act also authorizes the DER to charge an inspection and
notification fee for asbestos removal projects. The fee cannot
exceed $50 for a residential dwelling, $300 for a small business
(as defined in s. 288.703{(1), F. S.), or $1,000 for any other
project. The fees will be deposited into the asbestos program
account in the Air Pollution Control Trust Fund for use by the
DER in administering the asbestos program. The DER may contract
with local governments to conduct asbestos removal within local

001240
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jurisdictions. Schools, both public and private, are exempt from
the fees.

Pukblic Water Systems:

The act requires the Department of Health and Rehabilitative
Services (DHRS) to require persons operating or constructing
drinking water systems tc obtain approval from the DHRS, and
suppliers of water must submit samples to a DHRS-certified
laboratory for analysis. The DER is authorized to assess certain
noncompliance fees against suppliers of water for certain
recordkeeping and monitoring viclations. Such fees will be
deposited into the Water Quality Assurance Trust Fund or the
appropriate public health unit trust fund. Fees from the
examination and certification of water and wastewater treatment
facility operators will also be deposited into the Water Quality
Assurance Trust Fund.

After January 2, 1991, no county public health may be designated
and approved by the DER unless such public health unit can carry
out all functions of the drinking water program. Criteria for
approval are provided. Fees received from suppliers of water in
counties with approved public health units will be deposited in
the appropriate public health unit trust fund.

An appropriation of 18 positions and $1 million from the Water
Quality Assurance Trust Fund is given to the DER to carry out the
provisions of the Florida Safe Drinking Water Act. The DHRS
receives from the Water Quality Assurance Trust Fund $100,000 to
establish 2 positions, and an additional $400,000 to assist in
carrying out the responsibilities of the DHRS regarding thils act.
The DER also receives $75,000 from the Water Quality Assurance
Trust Fund to contract with a vocational school or community
college to develop water and wastewater operator examinations and
curriculum for water and wastewater operator training.

SECTION-BY-SECTION ANALYSIS:

Sections 1 through 21 refer to the Power Plant Siting Act

Section 1. - Section 403.501 - Corrects citations in the short
titlas

Section 2. - Section 403.502 - Clarifies legislative 1ntent.
Section 3. - Section 403.503 - Amends definitions section to add

or change definitions to make both the PPSA and TLSA consistent.
A new emphasis on planning is reflected by the definitions.

Section 4. - Section 403.504 - Revises and updates the
departments authority and duties. Language relating to fees is
deleted from this section and included in a later section
(403.518, F.S.). Text relating to "written analysis" 1s also
deleted and included in a later section (403.507, F.S.).

001241
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Section 5. - Section 403.506 - Changes the term "chapter" to
Wact" and corrects citations.

Section 6. - Section 403.5064 - Creates a new section providing
for the applicant to assume responsibility for providing notice
and distributing copies of applications to all affected agencies
and parties. Currently, the state bears this responsibility.

Section 7. - Secticn 403.5065 - Language relating to completeness
is deleted from this section and included in a later section (s.
403.5066, F. S.).

Section 8. - Secticn 403.5066 - Creates a new section which
describes and clarifies the process for determining the
completeness of an application.

Section 9. - Section 403.5067 - Creates a new section which
describes and clarifies the process for determining the
sufficiency of an application. This is to assure that agencies
receive enough information in a timely manner to evaluate an
application. Inadeguate time limits for dealing with
insufficient applications would be resolved.

Section 10. - Section 403.507 - Adds the Department of Natural
Resources, Game and Fresh Water Fish Commission, regional
planning councils and local governments as agenciles which must
review an application. Allows local governments and the
Department of Community Affairs to assess compliance with local
comprehensive plans. Requires agencies to file a preliminary
statement of issues prior to f£iling their reports. Also,
requires agencies to declare a position on any needed variances,
exceptions, or exemptions. Clarifies the contents of agency
reports and describes an order of presentation at hearings.

Section 11. - Section 403.508 - Includes agencies and parties
entitled to participate in the certification proceeding tc make
PPSA consistent with TLSA and comprehensive planning process.
Requires hearing officer to file a report with the Siting Board
if the recommended order is not timely issued. Describes an
order of presentation at hearings.

Section 12. - Section 403.509 - Clarifies powers, duties, and
proceedings of the Siting Board.

Section 13. - Section 403.5095 - Allows parties to object to
alteration of time limits by hearing officer.

Section 14. - Section 403.510 - Clarifies specifically that
rules, regulations, and laws are superseded by the act.

Section 15. - Section 403.511 - Conforms effect of certification
to TLSA. Provides that failure of notification regarding the
need for variances, exceptions, or exemptions from nonprocedural
standards or regulations of an agency will be treated as a waiver
from such standards or regulations.

0o0l242
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Section 16. - Section 403.5115 - Creates a section listing
notices to be published, which notices are to be published and
paid for by the applicant, and which by the department.
Specifies that the applicant shall pay for the cost of
transcripts and conduct of the hearing.

Section 17. - Section 403.511l1 is renumbered as section 403.51186.
Section 18. - Section 403.512 - Changes the term "chapter" to
Yace".

Section 19. - Section 403.513 - Changes the term "part" to "act".
Section 20. - Section 403.514 - Changes the term "part" to "act".
Section 21. - Section 403.516 - Revises the procedures for

modifying conditions of certifications. Changes are designed to
reduce the number of modifications brought to the board for
approval.

Section 22. - Section 403.517 - Deletes language regarding
supplemental application fees. Text is included later in section
403.518. '

Section 23. - Section 403.518 - Creates a new section including
all fees in one section. Increases the application fee and
describes how much is reserved for the department's
administrative and technical expenses. Clarifies reimbursement
procedures for other agencies' expenses.

Section 24. - Section 403.519 - Requires the PSC to publish
notice of "need" hearings in newspaper. Clarifies that a need
order is final agency action.

Sections 25 through 46 refer to the Transmission Line Siting Act

Section 25. - Section 403.%52 - Corrects citations in the short
title.

Section 26. - Section 403.521 - Clarifies legislative intent and
changes term "part" to "act".

Section 27. - Section 403.522 - Updates definitions to be
consistent and compatible with PPSA and current agency practice.

Section 28. - Section 403.523 - Updates text describing the
departments authority and duties. Deletes specific fee text
which is included later under section 403.5365. Deletes text
regarding compilation of agency reports (included later in
section 403.526).

Section 29. - Section 403.524 - Clarifies which transmission
lines are exempt from the TLSA.

Section 30. - Section 403.525 - Deletes reference to determining
the completeness and sufficiency of an application aﬁquggﬁﬁge:s
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description of those processes to later sections (ss. 403.5252
and 403.5253).

Section 31. - Section 403.52%1 - Creates a new section that
reguires the applicant to distribute copies of applications and
amendments to agencies and parties. Requires department to
provide a list of affected agencies and a schedule of key dates.

Section 32. - Section 403.5252 - Creates & new section that
describes detailed procedures for determining the completeness of
an application.

Section 33. - Section 403.5253 - Creates a new section that
describes detailed procedures for determining the sufficiency of
an application to assure that agencies receive adequate
information in a timely manner for evaluation of an application.
Resolves inadequate time limits in instances of insufficient
applications.

Section 34. - Section 403.526 - Reguires the applicant to
distribute copies of applications and amendments to agenciles and
parties. Requires the department to prepare a written analysis
of the applications and clarifies contents of agency reports.
Limits the applicability of changes to local ordinances after the
filing of a local government's report with the department.

Section 35. - Section 403.527 - Changes responsibility for
publication of notices in newspapers from the department to the
applicant. Requires the department to provide lists of agencies
entitled to copies of applications and a recommended schedule for
processing and requires applicant to distribute applications.
Text describing the alternate corridor process is deleted and
included later under section 403.5271. An order of presentation
for hearings is described.

Section 36. - Section 403.5271 - Creates a new section describing
the alternate corridor process, allowing more time for review of

alternatives, filing supplemental reports, and establishing time

frames for review of alternates.

Section 37. - Section 403.5275 - Removes text describing fees for
amendments to applications. Language is included later in
section 403.53865.

Section 38. - Section 403.529 - Limits parties to Siting Board
proceedings to those who appeared, offered testimony, or were
parties of record in the certification proceeding conducted by
the hearing officer. Makes criteria for certifying TLSA projects
consistent with proposed PPSA criteria.

Section 39. - Section 403.531 - Clarifies language stating that
failure of notification about the need for variances or
exemptions will be treated as a walver from nonprocedural
standards or regulations. This language also applies to
exemptions or other relief. Changes to local comprehensive plans
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imposed by the board under Chapter 163 biennial change
restrictions are exempt.

Section 40. - Section 403.5312 - Corrects citations.

Section 41, - Section 403.5315 - Clarifies procedures feor
modifying certifications after issuance.

Section 42. - Section 403.533 - Changes term "part" to "act".

Section 43. - Section 403.536 - Specifically identifies that
rules, regulations, or ordinances, in addition to laws, are
superseded by the Act.

Section 44. - Section 403.5365 - Creates a new section codifying
all fees in one section, increasing the application fee, and
describing how much of the fee goes to the department for
administrative and technical expenses. Relmbursement procedures
for other agencies' expenses are clarified.

Section 45. - Section 403.537 - Describes size of advertisements
the Public Service Commission must publish in newspapers.
Corrects citations.

Section 46. Section 403.539 - Corrects citations.

Section 47. - Section 258.397 - Biscayne Bay Aguatic Preserve.

Section 48. Section 258.45 - Corrects ciltations.

Section 49. Section 288.503 - Industrial Siting Act definitions

Text.,

Section 50. - Section 366.04(6) - Public Service Commission
jurisdiction text.

Section 51. - Section 366.05(8) - Public Service Commissicn
powers text.

Section 52. - Section 380.06 - Provides certain sports facility
exemptions to developments of regional impact process.

Section 53. - Section 380.23(3){(c) - Coastal Zone Management
Federal Consistency review text.

Section 54. - Section 403.061(30) - Department of Envirconmental
Regulation powers and duties relating to electric and magnetic
fields.

Section 55. - Section 403.7045(3)(c) - Application of solid and
hazardous waste regulation text.

001245
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Section 56. = Appropriates $126,371 from the Operating Trust
Fund. Application processing fees would be deposited into this
fund and would be the revenue source.

Section 57. - Provides that provisions of the act shall not apply
to any application for certification that has been determined to
be complete prior to the date of the act.

Section 58. - Section 320.03 - Provides for an increase of 50
cents in the nonrefundable air pollution control $1 fee assessed
on vehicle license registrations sold in Florida; provides that
counties with DER approved air polluticn controcl programs can
receive a portion cof the fees collected in that county.

Section 59. - Authorizes the DER to charge an inspectiocn and
notification fee for asbestos removal projects, and provides
maximum amounts for the fees.

Section 60. - Section 403.7227 - Directs the DER to implement a
Hazardous Waste Information Grant Program for local governments:
provides a cap of $25,000 per grant; provides a r=veal date of
October 1, 1992 for the section.

Section ©l. - Provides an appropriation of $250,000 from the
Water Quality Assurance Trust Fund to the DER for the Hazardous
Waste Grant Program.

Section 62. - Section 403.7083 - Reguires certain biological
waste incinerator facilities to meet certain minimum air qualitv
standards by July 1, 1991; provides criteria.

Section 63. - Section 403.716 - Requires landfill operators to
complete an approved DER training course or be qualified as an
interim operator pursuant to DER rules.

Section 64. - Section 403.7222 - Clarifies intent relating to
existing Class I industrial injection wells.

Section 65. - Section 403.724 - Requires the owner or operator of
a hazardous waste facility to prove financial responsibility in
the form of cash, establishment of a trust fund, surety bonds, a
letter of credit, a financial test, or a corporate guarantee.

Section 66. - Section 403.721 - Clarifies the DER's rulemaking
responsibility regarding hazardous waste and hazardous
constituents from solid waste management units.

Section 67. - Section 403.703 - Modifies the definition of "land
disposal" for hazardous waste to include placement in a concrete
vault or bunker intended for disposal purposes.

Sections 68. - 76. - Sections 381.261, 381.2615, 403.854,
403.860, 376.307, 403.862 - Clarify the duties of the DER and the
DHRS relating to the Florida Safe Drinking Water Act; provide for

collection and deposit of fees and penalties; provide
appropriations to the DER and the DHRS to carry outtﬁﬁﬁ éffs
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Section 77. = Provides an effective date of July 1,

p— —

H3065z.e.
1990

becoming a law, whichever occurs later.

1990, or upon

FY 90-91 FY 91-92
A. FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS:
Electrical Power Plant and Transmission Line Siting
1. Non-recurring or First Year Start-Up Effects:
EXPENDITURES:
Department of Environmental Regulation
Operating Trust Fund
Operating Capital Outlay $ 8,002 3 -0-
TOTAL $ 8,002 3% -0-
2. Recurring or Annualized Continuation Effects:
EXPENDITURES: ;
Department of Environmental Regulation
Operating Trust Fund
Salary & Benefits (3 FTE) $§ 99,019 3 103,969
Expenses 19,350 29,317
TOTAL $118,369 §$ 124,286
3. Long Run Effects Other Than Normal Growth:
(See Fiscal Comments)
4. Appropriations Consequences:
EXPENDITURES:
Department of Environmental Regulation
Operating Trust Fund $ 126,371 $ 124,286
REVENUES::
Department of Environmental Regulation
Operating Trust Fund $ 600,000 & 600,000
001247
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Alr Pollution Control BY- 90=91 FY 91~-92

1. Non-recurring or First Year Start-up Effects:

None

2. Recurring or Annualized Continuation Effects:

REVENUES:
Department of Environmental Regulation
Alr Pollution Control Trust Fund $ 7.2 m £ 7.6 m

Note: Approximately $600,000 of the estimated revenue is
from the asbestos fee, the balance is from the tag surcharge.
Estimated revenue for FY 92-93 is $7.8 million.

3. Long Run Effects Other Than Normal Growth:

None

4. Appropriations Consequences:
(see fiscal comments)

Hazardous Waste Education EY 290-9)

1. Non-recurring or First Year Start-up Effects:

EXPENDITURES:
Department of Environmental Regulation
Water Quality Assurance Trust Fund $250,000

2. Recurring or Annualized Continuation Effects:

Indeterminate

3. Long Run Effects Other Than Normal Growth:

Indeterminate

4. Appropriations Conseguences:

EXPENDITURES:
Department of Environmental Regulation
Water Quality Assurance Trust Fund $250,000
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Public Wakter Systems FY 90-91

1l
4.

i

FZ 91-92

Non-recurring or First Year Start-Up Effects:

Dept. of Health & Rehabilitative Services
$136,642

Department of Environmental Regulation
$125,000

Recurring or Annualized Continuation Effects:

EXPENDITURES:
Dept. of Health and Rehabilitative Services
Water Quality Assurance Trust Fund $500,000

Department of Environmental Regulation
Water Quality Assurance Trust Fund $1,000,000

REVENUES::

Dept. of Health and Rehabilitative Services
Water Quality Assurance Trust Fund £500,000

Department of Environmental Regulation
Water Quality Assurance Trust Fund $1,000,000

Long Run Effects Other Than Normal Growth:

None

Appropriations Conseguences:

Dept. of Health and Rehabilitative Services
Water Quality Assurance Trust Fund $500,000

Department of Environmental Regulation
Water Quality Assurance Trust Fund $1,000,000

FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE:

Electrical Power Plant and Transmission Line Siting

Tow

Non-recurring or First Year Start-Up Effects:

Local governments will be required to file reports under the
PPSA (already required under the TLSA). Local governments in
the jurisdiction where a project would be located will incur
the cost of staff training and establishing accounting

procedures for reimbursements.
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Recurring or Annualized Continuation Effects:

Local governments in the jurisdiction of a proposed project
may incur additional costs from required participation in
PPSA proceedings. Pro-rata application fee disbursements mavy
not cover all agency expenses.

Long Run Effects Other Than Normal Growkth:

The proposed revisions are procedural and should not create
effects above and beyond those which would otherwise occur.

Non~-recurring or First Year Start-up Effeckts:

Recurring or Annualized Continuation Effects:

Local governments with approved air pollution control will
continue to receive the 50 cents collected for each licenss
sold, transferred, or replaced within the county. Fees
received by the department for inspection and notification
for asbestos removal projects could also benefit local
governments as the department could contract with them to
conduct asbestos removal within local jurisdictions.

June 2, 1990
14
2
3.
Air Pollution Control
L
None
&y
£

Long Run Effects Other Than Normal Growth:

A portion of the funds generated by the increase will be used
to enhance and expand air monitoring networks in rapidly-
growing medium-sized cities, and an air toxic monitoring
network will be established in each city with a population
over 200,000.

Hazardous Waste Education

&

Non-recurring or First Year Start-up Effects:

Cities and counties will be eligible to receive grants of up
to $25,000 for hazardous waste information programs.

Recurring or Annualized Continuation Effects:

Indeterminate

Long Run Effects Other Than Normal Growth:

Indeterminate
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Public Water Systems

1. Non-recurring or First Year Start-up Effects:

\ccording to the DER, this act will only impact DER-approved
county health units. Only local governments owning public
water systems will be affected. Such governments will be
subject to appropriate non-compliance fees.

2. Recurring or Annualized Continuation Effects:

Minimal

3. Long Run Effects Other Than Normal Growth:

Minimal
iy DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

Electrical Power Plant and Transmission Line Siting

1. Direct Private Sector Costs:

Application fees will be increased. For private industry,
this will result in increased costs of doing business. For
utilities, additional costs could be transferred to the rate

paver.

2. Direct Private Sector Benefits:

Due to more expedlent processing, applicants and other
segments of the private section will benefit from the
additional manpower granted to the department.

3. Effects on Competition, Private Enterprise, and Employment
Markets:

None

Air Pollution Control

1. Direct Private Sector Costs:

The private sector will pay an additional 50 cents in
nonrefundable fees for each vehicle license registration
sold, transferred, or replaced within Florida. Those homes
or businesses undergoing asbestos removal will be subject to
inspection and notification fees, the level of which is to bhe
established by department rules, but not exceeding the
statutory caps provided in this act.

2. Direct Private Sector Benefits:

Increased air pollution monitoring and control could result
in cleaner air for all citizens.
o
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Effects on Competition, Private Enterprise, and Emplovment
Markets«

Indeterminate

Hazardous Waste Educatiaon

1.

o]

L

Direct Private Sector Costs:

Those biological incineration facilities permitted between
June 1, 1989 and August 31, 1989, will be required to install
equipment necessary to meet emission standards by July 1,
1991, instead of July 1,; 1892,

Direct Private Sector Benefits:

The private sector will benefit by receiving grant money from
the state, through cities and counties, to aid in informing
and educating citizens as to the proper disposal of hazardous
wastes, especially those generated in households. Citizens
and the environment will benefit from proper disposal of such
waste, rather than it being disposed of indiscriminately.

Effects on Competition, Private Enterprise, and Employment
Markets:

This act requires only those biological waste incineration
facilities permitted between June 1, 1989, and August 21,
1989, to meet the more stringent standards by July 1, 15991.
It is possible that a one year advantage will be afforded
those facilities which were permitted prior to July 1, 1989,
and are grandfathered in under the DER rule, as these
facilities will continue to be under the existing rule
deadline of July 1, 1992.

Public Water Systems

-

Direct Private Sector Costs:

Privately owned water systems will be subject to the DER non-
compliance fees if they do not maintain compliance with the
adopted monitoring and reporting requirements.

Direct Private Sector Benefits:

Both agencies commented on the peace-of-mind benefit that
will result from the public's knowledge that more was being
done to ensure compliance with health and safety standards.

Effects on Competition, Private Enterprise, and Employment
Markets:

Forcing compliance will ensure that those systems currently
failing to comply with monitoring and reporting requirements
will no longer be saved such expenses. The DHRS reports that
its laboratory will charge substantially less than t?f@\ 2552
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average cost_for water system analyses. Therefore, the staze

laboratory will be used more extensively until the disparitw

between state and private laboratories' costs is lessened. )
D FISCAL COMMENTS:

Electrical Power Plant and Transmission Line Siting

This proposed legislation will increase fees to supplement
application processing under the PPSA and TLSA. According to the
department, however, such increases willl not cover all agency
expenses related to the processing of applications. For example,
estimates of the cost to government for processing and performing
the licensing analysis on one mid-size power plant will be aboutz
$165,000, whereas the proposed fee cap is $150,000. The
estimated cost for licensing analysis for a transmission line
will be about $117,000.

For the Department of Environmental Regulation, non-recurring
expenses will be:

° cost of establishing and hiring for three new positions, plus
furniture and equipment needed for those positions;"

2 workload costs of rearranging trust fund accounts handling
application fees (would now use the Operating Trust Fund
instead of the Industrial Siting Trust Fund);

o workload involved in revising rules to reflect statutery
changes.

Non-recurring expenses for other agencies include publication of
required reports (for those agencies not previously reguired to
file reports), the cost of establishing an accounting procedure
for reimbursements, and staff training in procedures related to
these acts.

For the Department of Environmental Regulation:
s costs of 3 new positions

2 administration of revised programs; a savings to the
department would occur as the applicant assumes the costs of
distributing applications, preparing and placing newspaper
notices, and arranging for hearing rooms and transcripts.

For other agencies:

° The Public Service Commission-may incur additional costs for
newspaper notices required under the PPSA and for larger
notices than previously regquired under the TLSA.

o Costs may be incurred related to required participatiocn in
PPSA proceedings. Even though fee amounts are raised, all
agency expenses may not be covered through the pro-rata
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disbursements. Such agency participvation 1s already required
under the TLSA.

The proposed revisions to these acts are largely procedural and
should result in cost savings due to meore streamlined operations.

The cost of administering the program are shifted. Applicant
fees will cover mocre of the costs that previously came from
general revenue or local agency budgets.

Air Pollution Control

According to the DER, the existing shortfall of $1.4 million will
be eliminated. General Revenue funds cf $0.8 millicn will not be
needed to supplement the program. Certain items in the DER's
fiscal year 1990-91 budget request, including replacement gt
Operating Capital Outlay for continuation of current air
monitoring programs and contractual support for ozone and mercury
studies, can be funded.

A multi-year expansion of the state's air monitoring netwcrk can
pe funded. According the DER, this expansion will allew the
state to improve compliance and monitoring activities to
complement federal Clean Air Act initiatives.

Presently, 8 counties receive funding from license fees for their
DER approved pollution control programs. Recent emphasis by the
federal government on removing asbestos from schools and other
public buildings has significantly increased the scope of the
asbestos inspection and removal program and, according to the
DER, has resulted in the need for seven additional fulltime
positions.

LONG RANGE CONSEQUENCES:

This act should result in more efficient processing of certification
applications for power plants and transmission lines. The costs to
the state for governmental review of applications should be reduced
somewhat. Improved air quality to safeguard human health should also
result from adoption of this act. With regard to hazardous waste,
the long range consequences of successful implementation of this act
should be positive and should afford greater protection to our
groundwater supply. With regard to the public drinking water section
of this act, the DER comments that field presence and aggressive
enforcement capabilities encouraged by the proposed bill will help to
meet its four year goal to reduce the total number of violations
reported to EPA by 30 per cent. The DER believes the act will
greatly enhance its enforcement capabilities to make non-compliance
more costly than compliance. .

COMMENTS :

Electrical Power Plant and Transmission Line Siting
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The DER is supportive of this act as it provides needed assistance to
the existing staff of 2 persons who handle PPS and TLS applications.

Hazardous Waste Educatlion:

Congress has mandated through Section 104(c)(9) of the Comprehensive
Environmental Response, Compensation, and Liability Act, as amended,
that states take remedial action to provide assurances, prior to the
EPA funding such actions, to have the availability of hazardcus waste
treatment or disposal facilities which have adequate capacity to
manage the hazardous waste expected to be generated within the next
twenty years.

Florida is attempting to respond to this federal mandate through the
passage of the Water Quality Assurance Act of 1983 and the Solid
Waste Management Act of 1988. These landmark envirconmental acts
established the Amnesty Days Program, the Emergency Response Progranm,
set up local and regional hazardous waste collection and storage
facilities, required that a Statewide Multipurpose Hazardous Waste
Facility be sited, established a Waste Elimination and Reduction
Assistance Program, and created a used oil recycling and collection
program. :

Additionally, the Department of Environmental Regulation has
generated and submitted a Capacity Assurance Plan to the
Environmental Protection Agency outlining the state's hazardous waste
remedial actions until the year 2009. The submission of this plan 1s
critical to the state's ability to remain eligible for federal
Superfund cleanup money.

With all of this progress, Florida remains isolated from the land
filling capability of hazardous waste with Alabama due to its
inaction Ln the establishment of a Multipurpose Hazardous Waste
Treatment Facility. The construction of a Multipurpose Hazardous
Wwaste Treatment Facility may be four years away due to numerous
administrative challenges, and citizens continue to unwittingly
dispose of some 120,000 tons of potentially hazardous waste annually
into landfills, down the drain or on the ground thus posing a threat
to the state's precious drinking water.

Public Drinking Water:

The act is accepted by both the DER and the DHRS as an effective tool
in the effort to improve the water supply. The DER also reports that
it plans to "devote more efforts to the drinking water program,
coordinate better with the DHRS, concentrate more heavily on drinking
water compliance, establish new sources of revenue, train DER and
DHRS staff, focus on public education, and offer technical support to
small public systems."
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V. SIGNATURES:

CCMMITTEEZ ON ENVIRONMENTAL REGULATION:
Prepared by : Staff Director:

Susan D. Resse Richard H. Wilhelm

COMMITTEE ON APPROPRIATIONS:
Prepared by: Staff Director:

Leo Charles Lachat Dr. James A. Zingale

FINAL ANALYSIS PREPARED BY COMMITTEE ON/EEVIRONMENTAL REGULATION:

Prepared by: Stafﬂ( irector:
1 '
Susan D. Reese Richard H. Wilhelm
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SENATE STAFF ANALYSIS AND ZCONOMIC IMPACT STATEMENT

B e P STAZS DIRECTOR REFZRENCE ACTICN
Lad Vaige 1. NRC fav/Cs
2. CA Wwitndrawn
i 3. FTC Withdrawn
A<ins NI Smith 4. AP

3ILL NO, AND SPONSCR:

ical Power Plant and CsS/S3 1308 b
sslen Line Siting Natural Rescurces and
Senazor McPherson

SUMMARY :

Present Situation:

In 1973, the Legislature created the Florida Electrical Power
Plant Siting Act. This act, ss. 403.501-403.519, F.S.,
provides a centralized per mL:thg process for electrical power
plants, The act applLﬂs to all electrical power plants except
any electrical power plant or st eam ”ene ating planc of less
han 75 megawatts. Since 1973, 21 elecsric power plancs
reo:eseth g 12,000 megawatts have been certified under chis

act, and plants generating almost 7,300 megawatts have been
constructed,

In 1380, the Legislature created the Transmission Line Siting
Act. This act, ss. 403.52-403.539, F.S., provides for a
centralized and coordinaced permitting process for the .Location
of transmission line corridors and the construction and
maintenance of transmissicn lines. The act generally avml‘
to any transmission line, except a transmission line cer
pursuant to the Electric Power Plant Siting Act. Certain
exceptions are provided in s. 403.524, F.S. Since 1980, over
700 mi}es of transmission lines have been cercified.

E

n
m

ect of Proposed Changes:

This bill would update the procedures and provisions of beozh
the Electric Power Plant Siting Act and the Transmission Line
Siting Act. The bill further attempts to conform the

definitions and procedural provisions contained in botn acts.

(g

Sections 1-24 of the bill pertain to the Electrical Power Plant
Siting Act.

Section 1. Section 403.501, F.S., is amended to correc:
citatcions in the short title.

ir
-y

Section 2. Section 403.502, F.S., is amended to provids
the location and operaticn of electrical power plants musc
unduly conflict with the goals established by the applicablas
local comprehensive plans.

Secticn 3. Section 403.503, F.S., is amended to place an
empnasis on planning and to provide some consistency witch the
Transmission Line Siting Act., Certain tcerms are redefined and
the following terms are added and defined: compleceness,
corridor, local government, nonproceduzral requirements af
agencies, orel;vlrary stacement of reguiremencs of agencies,
preliminary stdcement ©of Lssues, Public Sezvice Commission,
regional planning council; right-of-way, sufficiency, and water

management districet.
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Section 4. 'Section 403.504, F.S., relating to the Depar:tmentc
of Znvironmental Qequka;;:n powers and duties is amerded,
Ce'-a;n specific fee langJaqe is deleted from this section as

2es are add: essed later i{n the bill. The ceparzment would -
carduch cerzain studies a1d prepare a written analysis
‘equired in s. 403.507, 7.S. Specific report language is
deleced from this section.

Secti
certa
e

wa

L

on 5. Section 403.506, F.S., is amended to correc:
in ceferences (changes "chapter" to "part" and "permit" to
nse").Excludes cercain substations from this ac:.

Section 6. Section 403.5064, F.S., is created to p
the applicant would assume the responsibilicy for p
certain notices and diszributing copies of aoo-*ca:i
affected parcies, Currently, the department has thi
responsibilizy,

-

w0 (1 [)

L

Section 7. Section 403.50635, F.S., is amended to provide for
the appoincment of a hearing officer

Section 8. Section 403.5066, F.S., is created :to require t
aepa:-me1c to file a statement within a certain time with ¢
Division of Administrative Hearings (DOAH) and the applican
rega:d ng the completceness of the application. In tne avent an
application is declared incomplete, the applicant mus:z respond
by eigher agreeing witch trhe statement, agreeing zo am
application, or conteszing the statement, [f the app
contests the statement, provisions are made £for a nea

Section 3, Section 403.5067, 7.S., i3 created to reguire the
department to file a statement regarding the sufficiency of the

applicaction to DOAH with 45 days after distribution of a
complete application. The department must base its statement
upon consultation with the affected agencies. If the
application is deemed insufficient and is contested by the
applicantc, provisions are made for a hearing.

Section 10, The Dena:tnnnh of Community Affairs, the Public
Service Commission, the affected water management districc, the
affected local govern?en:s, the Department of Natural
Resoufces, the Game and Fresh Water Fish Commission, and the
affected regional planning council are required to reportc and
comment on the application within 150 days.

The department is required to conduct and complete certain
studies no later than 210 days after the complete application
is filed with the department. The department must prepare a
written analysis to be filed with the designated hearing
cfficer no later than 240 days after the complekte application
is Eiled with the department, but no later than 60 days pricr
to the certification hearing.

Section 1ll. Section 403.508, FP.5., is amended to provide that
a certilication hearing must be held by the dengnatec hearing
officer no later than 300 days after the complete appl:
is filed with the department. The hearing officer mus
a recommended order no later than 60 days after the filing of
the hearing transcript. If the hearing officer fails
such order within the 60 days, he must submit a report to the
Siting Becard to advise of the delay.

1

The Department of Natural Resources, the Game and Frash
Fish Commission, and the affected reglonal planning ccun

added as parties to thne proceeding. The order of prese

by the pa.h;as at the certification hearing is specictied,
Section l2. Secktion 403,509, &.5.; is amended to limit che
lssues tnat may be raised in area hearing befcre the Siting

3card.
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Section 13.' Secticn 403.3095, F.S., is amended to provide =zhat

the time limits may be altered uncer certain conditions.

Section 14. Certain technical amendments ares made to s.
103.510, F.S.

Se”“‘Oﬂ 5. Section 403.51l1, 7.S5., is amended to provids zhnas
ne cercificas ion may include cer: a*n coenditions which
constitute variances, exemptions, exceptions from cercain
nonprocedural standards or regulations. ©Srovides for
notification to the applicant of certain nonprecedural
requirements by each party. Failure of such notificazicn by an
agency will be treated as a waiwver from nonprocedural
standards. Mo variance, exemptiogn, Qr exc epticn can be grantad
from any tule or statute :ega-dinq fie protscuion of nndaﬂgered
or threatened species, aquatic preserves, Outstanding Nacicnal

Rescurce Wacers, Qutstanding Florida Waters, or for the
dispesal of hrazardous wasce except upon a finding by the Siczing
Board that such a variance, exception, or exemption is in the
public interest.

The certification is in lieu of any license, permit, or
certificate required pursuant to chapters 125, 161, 163, 156,
lgs, 253, 298, 370, 373, 376, 380, 381, 387, 403, 404, 7.S.,
the Florida Transportation Code, or 33 U.S.C. 8. 1341

Section 16, Section 403.5115, F.S., is created to provide that:
certaln notices are required to be published by the applicant
and the deparcment.

Section 17. Section 403.5111l, F.5., is renumbered as s.
403.5118, B.S:

Sections 18, 19, and 20. Certain technical amendments ars made
te ss. 403.522, 403.513, and 493.514y F.S.

Section 21, Section 403.516, F.S., allows the departmen:z to
mod1 f{ the terms and conditions of the certification unde:
certain circumstances. The applicant is also allowed to
petition for modification of thne certification.

Section 22. Section 403.517, F.S., is amended :o provide tha:
the cepartment adopt rules relating to resolution of dispuctes
as to the completeness and sufficiency of supplemental
applications.

Final disposition of a supplemental application by the Siting

Board must be made within 215 days of filing for such

applications,

Section 23. Section 403,518, F.S., is created to establish

certaln fees which are to be depositzed into the Operating Trust

Fund.
(L) WNotice-ocf-intent Efee ~-- $2,500. : ¢ e
{2) Application fee -- not to exceed $150,000.

{3) Certification modification fee -- not to exceed
$15,000.

{4) Supplemental application fee -- not to exceed $50,000.

Section 24. Section 403.519, F.S., is amended to require the
T mp—. | . » 0 . 3 .
Public Service Commission to publish certain notices regarding

a proceeding to determine the need for a power plant
Sections 19-45 pertain to the Transmission Line Siting Ac

ion 25 Section 403.52, F.5., is amended to correct

Secgei i
citations Ln the short ticle. DO l 259
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Sgct}on 25. Section 403.52.L, F.S., is amended to provice that
tne location of transmission line corridors and :the
construction and malintenance of transmission lines carno:

unduly conflict with the goals established oy the loca
\.--.nnpl.et'len.:..'a'e _D}.an.

Section 27. Section 403.522, F.S., relating %o definizicns, is
amended to include a specific definition for the followin
terms: electric utility, license, nonprocedural requiraments
of agencies, person, preliminary statement of issues.

Sectlon 28. Section 403.523, F.S., relating to she Jepartment
of Envirconmental Regulation's powers and duties is amended.
Certain specific fee language is deleted from zhis section as
fees are addressed later in :the bill The depar:tment would
prepare a writcen analysis as required by s. 403.328, 7.8,
Specific report language is deleted from this section.

Section 29. Section 403.524, F.S., is amended to provide rhat
the provis:ons of the Transmission Line Siting act do not apply
to transmission lines which are less than 15 miles in leagth or
do not cross a county line.

Section 30. Section 403.525, F.S., is amended to require the
appolntmenz of a hearing ocfficer.

Section 3l. 'Section 403.5251, 2.8., is created to provide for
distribution of the applicazion and preparaticn of a schedule

of certain dates.

Section 32. Section 403.5232, F.S., is created to reguire th
department to file a statement within a certain cime with DOAH
and the applicant regarding the completeness ofthe applicanc.
In the event an application is declared incomplete, the
applicant must respond by by either agreeing with the

statement, agreeing te amend the application, or contesting the
statement. If the applicant contests the statement, provisions

are made for a hearing.

Section 33. Section 403.3233, F.5.; is created
department o file a statemenc regarding the suf
application to DOAH within 30 days after distrib
complete application. The department must base i
upon consultation with the afifected agencies. If th
application is deemed in sufficient and is contested by the
applicant, provisions are made for a hearing.

is amended to reguire the

Section 34. Section 403.526, F.S.,
each affected water

the Department of Natural Resources,
management district, the Department of Community Affairs, the
Game and Fresh Water Fish Commission, affected local
governments, and affected regional planning councils are
:equired to submit a preliminary statement of issues to the
department and the applicant within 60 days after receipt ci
the compleze application, Statements of issues are to be
submitted by each agency to the department no later than 90
days after receipt of a copy of the complete appll

‘g

is amended to reguizs the
to: publish cerctain
cartain

Section 403.527, F.S5.:
applicant, rather than the department,
notices. The department is still required to publish
notices in the Florida Administrative Weekly.

Saction 35,

The hearing officer must conduct & certificaticon hearing ng
later than 185 days after receipt of a complete application.
Also, a recommended order is due no later than 8J days after
the hearing transcripts are filed with DOAH.
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Parties to the Droceeding are specified, Also, the crder of
presentation at the certification nearing is specified.

Secticn 36. Section 403.5271, F.S., is created S0 praovide far
alternaze corridors.

Section 37. Section 403,527s,

' F.85.; ls amended to dele:e
language relating to fees for ame

5.
ndments to the applica:zion.
section 38. Section 403.529, F.S., is amended to limit =ha
lssues that may be raised before the Siting Board.

In determining whecher certification should be approved,
board must consider certain criteria including land dave
ragulations.

Section 39. Section 403.531, F.S., is amenced to provides zha:s
each party must notify the applicant of certain nonprocedural

reguirements,

he certification is in lieu of any license, permit, or
cer ificate required pursuant to chapters 125, 161, 166, 186,
253, 258, 298, 370, 373, 376, 380, 331, 387, 403,|404, F.S.,
the Florida Transportation Code, or 33 U.S5.C.. s. 1341,

Section 40. Certain technical amendments are made ko s.
403.533; F.S.

Sectign 41, Section 403.5315, F.S., is amended to provide tn
the applicant or the department may petition the deoa:-neﬂ: o
DOAH for a modification of certificarion under certain
cornditions.

at

Section 42. Certain technical amendments are made to s.
403,933, .5,

Saection 43. Section 403.536, F.S., is amended to specify that
Melem sl e , .
certaln rules and ordinances are superceded by this act.

Saction 44. Section 403.5363, F.S5., is creaged to establish

SESETE e i : . :
certaln fees which are to be deposited into the Operating Trust
raad.

{1) Application fee -- $1,000 for each mile of the

proposed transmission line corridor, plus an amount not to
exceed $50,000 based on the load-carrying capability and
configuration of the transmission line.

(2) Amendment fee -- if a corridor alignment change is
proposed, the minimum fee is $2,000 and $730 per mile.

{3) Certification modification fee --
(a) Lf no alignment change is proposed =-- S$4,000;
{b) LEf an alignment change is proposed -- $1,000

each mile plus an amount not to exceed $10,000 2a
on the length of the corridor realignment.

Eor
sed

Section 45. Section 403.537, F.S., is amended to require che
Public Service Commission to publish a notice regarding
determination of need.

Sections 46, 47, 48, 49, 50, S1, 52, 53, and 5S4 Cerzain
technical amendments relatlng to references are made to 3
403.539, 258.397, 258.4%5, 288.503, 2366.04, 3656.05, 380.23,
403,061, and 403.7045%, F.S.

S

Section 55. The Department of Environmental Regulation is
appropriated $126,371 from the Operating Trust Fund to
implement the provisions of the Electrical Power Plant Siting
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LI

TIT

Iv.

Act and the Transmission Line Siting Act. The depaczmen:z is
also authorized three additional positions.

Sectio
cermify
line th
this

6. This bill dces not a
tlon of an electcrical po
has been completed prioc

n £ Iy

Saction 97. Effective date.

ECONOMIC IMPACT AND FISCAL NOTE:

A,

g

ublic:

Power Plant Sicing Act and the Transmission Line Siting Act are
increased by this bill, The fees will vary with each p

plant application and transmission line applicatiaon e SR
assumed that the average f£or each power plant apnl;c cion wall
be approximately $150,000 and the average for one 50-mile
transmission line will be $110,000. Such costs, however, are
generally passed on to the ratepayer.

The fees charged to the applicant under boch the Electrical

Also, much of the burden regarding notices is shifted from
department to the applicant.

it

ne

Government:

The department curreantly has 2.5 current positions assigned o
Power 2lant/Transmissiom Line Siting. This bill provides Zor
an appropriation of $126,371 and three new posi:xon to the
Department of Sanvironmental Regqulation from the Operating Trus:
Fund. The three new positions would include a senior attorney,
an engineer III, and a secretary.

The department has estimatad the qulowinq toral costs,
including new positions to administer the Eleccrical Power
Plant Siting Act and the Transmission Line Siting Act:

BY 1980-91 =~ 3235371

FY 1991-92 -~ $239,086

)

FY 1992-93 -- $250,8658

It is anticipated that the costs associated with administzering
this act will be funded by the fees collected from the
applicants.

Local governments, regional planning councils, water management
districts, and other state agencies are required to review and
comment on the applicacions filed with the department. The
amount of costs incurred regarding such review would depend on
the project and the degree to which such entities become
involved, However, much of their costs could be reimbursed by
the department from cthe fees collected.

COMMINTS :

None.

AMENDMENTS ¢

None,

001262



001263



NO. 9210UC724

NORTH CAROLINA COURT OF APPEALS

¢ e ¥ % 9 % ok ok v v v ok ok ok 3k ok vk vk ok ok O o ok ok e ke vk ok e ok

STATE OF NORTH CAROLINA ex rel.
Utilities Commission, Public Staff
North Carolina Utilities Commission,
and Carolina Power and Light Company
and Duke Power Company as Intervenors,

No. 9210UC724

From Wake County
Public Utilities
Commission Docket
No. SP-G1

Appellees

Mo

Empire Power Company, Applicant for
Certificate of Public Convenience

and Necessity,

Appellant

Fe o P e e gk e o vk W Yk K T ok ke ok ok ok ok o e ok 9k ke ok ol o o ok ok ok ok ok

BRIEF OF APPELLEE DUKE POWER COMPANY

e s e o o e vk v ok e v e e 3 ok ok gkt ke ok ok e ok O Ok o ok ok o ok ok ok ok ok ok

ok
“.'l;:]),““‘ LD
S o
iy o
B &=
— H -n-_: -
e et
- = =
g -
-:‘.."_‘ i < 8 =
TS — vl
=i e
= =T o=
- e
o WA .
-— ﬂ:-.
e
f= )

00126k



INDEX
TABLE OF CASES AND AUTHORITIES......cvtiiiiiieiniieninnnns ii
STATEMENT OF THE FACTS. ... v irviiii it ieiiirisanenannasnanans 1
ARGUMENT . . ... ... .. i i tas et e 5
I. THE COMMISSION PROPERLY EXERCISED ITS
JURISDICTION OVER EMPIRE WITHIN THE AUTHORITY
GIVEN IT BY THE GENERAL ASSEMBLY................. 5
A. The Commission Properly Exercised its
Authority Over Empire Pursuant to G.S.
§§ 62-82 and 110.1 and in Conjunction with
The Other Powers Given to the Commission by
Article B2, . .. . . . i ittt i et e 5
B. The Commission's Requirement
That Empire Show Where Electricity From its
Plant Will be Used Comports in Al1 Respects
With The North Carolina Constitution......... 9
Il. EMPIRE IS NOT ENTITLED TO A CERTIFICATE
OF PUBLIC CONVENIENCE AND NECESSITY UNDER
G.S. § 62-82(a) AS A MATTER OF LAW.............. 16
A. The North Carcolina Utilities
Commission Commenced a Hearing Within the
Time Frame Established by G.S. §62-82(a).... 16
B. The Time Provisions of
G.S. § 62-82(a) are Directory Not Mandatory,
and Therefore are Not Jurisdictional........ 20
III. THE COMMISSION DID HAVE THE AUTHORITY,
JURISDICTION, AND JUSTIFICATION TO DISMISS
EMPIRE'S CERTIFICATE OF PUBLIC CONVENIENCE
AND NECESSITY APPLICATION WHEN IT ISSUED ITS
APRIL 23, 1992, ORDER ON MOTION TO DISMISS...... 26
A. G.S. § 62-82 Does Not Require
That a "Full-Fledged Evidentiary Hearing"
be Held on a Certificate of Public
Convenience and Necessity Application
Before Issuance of an Order Which Does
Not Award the Certificate of Public
Convenience and Necessity........v.cvunnunn. 26
B. The Commission Bid Have the Authority
to Dismiss Empire's Application, and the
Dismissal was Appropriate...........cveonn.. 29

001265




C. The Commission Did Not Exceed
Its Authority by Requiring a Non-utiljty
To Present a Purchase Commitment From
an Electric Utility in Order to Qualify
for a Full-Fledged Evidentiary

Hearing on Its Certificate Application...... 31
D. The Commission's Decision is
Not Void............ S CoomoCoanscasa00a50 000 34
OO 1 1 ) 35
CERTIFICATE OF SERVICE. ... ccveieiiiiiirirtnenannnnnnnnns 37

APPENDIX:

Order Granting Certificate of Public Convenience and
Necessity, Docket No. E-7, Sub 461, March 26, 1991. App. 1-24

Order Denying Complaint, Docket No. E-7, Sub 492,
May 22, 1992 ..., . .. App. 25-51

Order Adopting Rules, Docket No. E-100, Sub 54,
December 8, 1988 .. ... ..iiiivriiiiiiiiaiaen.. .. App. 52-65



TABLE OF CASES AND AUTHORITIES

Cases:

A-S-P Associates v. Raleigh, 298 N.C.

207, 258 S.E.2d 444 (1979) ... cvcriiiirerinesannnnannens 15-16
Adams v. Department of Natural and Economig .
Resources, 295 N.C. 683, 249 S.E.2d 402 (1978).......... 9-12
Campbell v. Church, 298 N.C. 476,

259 S.E.2d 558 (1970)..... e reeeaecaeaaeaeeiia i 17
Coggan_v. Coggan, 213 So.2d 902, 903 (1968)............... ;9

Farlow v. Board of Chiropractic Examiners, 76
N.C. App. 202, 213, 332 S.E.2d 696 (1985).........cc.uu. 10-11

Humble 0i]1 & Refining Co. v. Board of Alderman,
284 N.C. 458, 202 S.E.2d 129 (1974) ... e rvnnnnenn 30-33

HCA Crossroads Résidentig] Centers v. North
Carolina Department of Human Resources,
327 N.C. 573, 584, 398 S.E.2d 466 (1990)........ 14, 17, 23-25

In re Aston Park Hospital Inc., 282 N.C. '
542, 193 S.E.2d 729 (1973) ... v iieiii e ...13-14

In re Broad and Gales Creek Community Association,
300 N.C. 267, 274, 266 S.E.2d 645 (1980).................. 10

In re Brownlee, 301 N.C. 532, 272 S.E.2d
861 (19B1) ... ittt i i it bt 17

In re Denial of Reguest by Humana Hospital Corp.,
78 N.C.App. 637, 338 S.E.2d 139, 143 (1986)......cccvv.... 33

In re Guess, 327 N.C. 46, 54, 393 S.E.2d
B33 (1990 .ttt e et ettt 10

~In re Trulove, 54 N.C.App. 218, 282
S E.2d 544 (1981). ... ittt ittt ttaransteasaaraanaans 23

Keiger v. Board of Adjustment, 281 N.C. 715,
720, 190 S.E.2d 175, 179 (1972) ... vivuiiinniiaaieanennn 33-34

Mathews v. Weiss, 146 N.E.2d 809, 810,
15 I711.App.2d 530 (1958) . ... i iiiiiiiiiiiiecinancnannnan, 19

North Carclina Art Society v. Bridges, 235 N.C.
125, 130, 69 S.E.2d 1, 5 (1952) ... vreeriiininnnnnnnannnn 21

001266




Parrish v. North Carolina Real Estate L1cens1ng Boar

41 N.C. App 102, 254 S.E.2d 268 (1979) .. ciiiiiiiniineaannn 23

Snow v. Board of Architecture, 273 N.C.

559, 160 S.E.2d 719 (1968) ...t i i it 23

State ex rel. Utilities Commission v. Edmisten,

294 N.C. 598, 242 S.E.2d 862 (1978) . .ciiinirinrernnnninann 34

State ex rel. Utilities Commission v. High Rock Lake,

245 S.E.2d 787, 37 N.C.App. 138 (1978).......... 21, 28-30, 33

State ex rel. Utilities Commission v. Public Staff,

309 N.C. 195, 210, 306 S.E.2d 435 (1983) ... ciiiinvrinnnnnn 17

State ex rel. Utilities Commission v. Town of Pineville,

13 N.C.App. 663, 187 S.E.2d 473 (1972).......cvuvvear.. 28-29

State v. Harris, 216 N.C. 740, 6 S.E.2d 854

L 12-13

United States v. Florida Fast Coast Railway,

410 U.S. 224 (1973)...... e aeam e aeetacteatr iy 19

Yogel v. Reed Supply Co., 277 N.C. 119, 177

S E.2d 273 (1970) ..ttt it ttasetamasatnrocnranasnes 23

Wisconsin Tel. Co. v. Public Service Commission, 287

N.W. 122, 232 Wis, 274. ... ... cciun. e rataeenceres 19

Statutes:

North Carolina General Statutes
G.S. § 8C-1, Rule 201, . ... . viiriiiiiiierinraacanns 2
G.S. 8§ 62-2. . ittt 6, 11, 14, 16
B.S. B 6273, i e e 1, 6, 14
G.S. § 624, . . .. i it e @i naceraenas 6
G.S., § 62-31.. ... e 5, 7-8, 32-33
G.S. 8§ B2-32. ittt it et 13
G.S. B 62-42. .. .. . . i i i ce e 13
G.S., § 62-60. ... .. it 5, 7-9, 27
G.5. 8§ B2-Bl. .. ittt et aa e e 7
B.S, 8 B2-02. . i ittt ittt a et 7
G.S. 8 B2-70. . ittt e e 7
G.S. § 62-71.. . ittt ittt innareoraceranean 7
G.5. 8§ B2-72. .. ittt einsasasnssa s 4
B.S. 8 8273 . ittt ittt ittt 7, 32
G.S. 8 B2-74. .. i i et ca e 7
G.S. §62-82.. ... iiinnn 2, 5, 7-8, 16-18, 20-26
G.S. §62-110...... 0. i 1, 11, 14, 29
G.S. §62-110.1.............. 5-8, 11, 21, 26-29, 31
G.S. §62-130.... .. ittt it iniiaianan A 13



G.5. § 890-22. ...t iiitiiiii ettt 23

G.S. § 131E~185. ... . ittt 24
16 U.S.CLA. § 796(17)18)...ccvine i iieinaaannnn 3, 31
16 U.S.CLA. § 824a-3. ... ... ittt iiira i .. 3, 31
Rules:
N.C.U.C. Rule RI=7. . i iiitiieininennensannsnmonrsancsnanns 27
N.CLU.C. Rule RI-21. .. it iiiinnneina s e iiarancnrsansnaasons 19
N.C.U.C. Rule R1-37....... e se e eeca e et e 31
N.C.U.C. Rule R8-42 (former)........ccuiiiniiiiiurnnnncnenn 7
N.C.U.C. Rules R8-56 - R8-61........ccvvuuvunrnnrrnns SPIP. 6

North Carolina Utilities Commission Decisions:

Order Granting Certificate of Public Convenience and
Necessity, Docket No. E-7, Sub 461, March 26, 19381, App. 1-24

Order Denying Complaint, Docket No. £E-7, Sub 492,
May 22, 1992, . . ittt et s i App. 25-51

Order Adopting Rules, Docket No. E-100, Sub 54,
December 8, 1988 .......ciiiimiiriiieiiiannnnas App. 52-65

Qther Authorities:

73 American Jurisprudence 2d, Statutes, 5§ 18 and 230

L 7 T 17, 22
Black's Law Dictignary, (6th ed. 1990).................... 18
'82 C.0.5., Statutes, § 338 (1953). .. nnmmrrsinneeen . 17
Davis, Kenneth Culp, Administrative lLaw Text (1972)....... 19

Koch, Charles H., Administrative lLaw and Practive (1985).. 19

001267




NO. 9210UC724

NORTH CAROLINA COURT OF APPEALS

e P e R 3 ok ok e e ok o ok Ak ke e e e ok e

L}

STATE OF NORTH CAROLINA ex rel.
Utilities Commission, Public Staff
North Carolina Utilities Commission,
and Carolina Power and Light Company
and Duke Power Company as Intervenors,

No. 9210UC724
From Wake County

Public Utilities

Commission Docket
No. SP-91

Appellees

V.

Empire Power Company, Applicant for
Cartificate of Public Convenience
and Necessity,

Appellant

MR ERKERE AR ARRRAAARARENARARAR NN AR

BRIEF OF APPELLEE DUKE POWER COMPANY

HEHKXAXKKARAAAAARAAKXARTAR AR AR R AR KK %X

STATEMENT OF THE FACTS

Empire is an independent power producer ("IPP"). 1IPPs supply power on a
contract basis to public utilities and others for resale. IPPs are relatively
new entrants into the power generation business. Empire is not a public utility
and as such is precluded by statute from “producing, generating, transmitting,
delivering, or furnishing electricity,...to or for the public for
compensation..." Otherwise, Empire would be operating illegally as an
uncertificated public utiiity. G.5. §§ 62-3(23)(A) and 62-110. Empire can caly
sell electricity to entities which are either licensed public utilities or wi "

are exempted from the definition of public utility, such as municipaiitzia~.
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On October 31, 1991, Empire instftuted the actionlfrom which it now appeals
by submitting an application for a certificate of public convenience and
necessity to construct a 600 MH electric generating facility in Rockingham
County, North Carolina. (R. p. 1A)}. In its application, Empire sought to
establish a "public need" for its proposed generating facility. Empire alleged
five bases for the "public need." These five reasons were largely bésed upon
prior Commission decisions, including the Commission's determinations in the
certification of ODuke's Lincoln Combustion Turbine facility proceeding
concerning the need for Lincoln itself (but not the need for other facilities)
Docket No. E-7, Sub 461 (App. pp. 1 to 24) and alleged "problems" with Duke's
Lincoln facility. Empire failed to make any alTegat&on that any entity had
committed to purchase electricity from Empire aor was even interested in
purchasing electricity from Empire. _1/ |

Pursuant to G.S. § 62-82(a), Empire published notice of its application on
November 22 and 29 and on December 6 and 13, .1991. (R. p. 76). On
December 20, 1991, CP&L filed its complaint and petition to intervene in the
proceeding and on December 23, 1991, Duke filed its complaint and petition to
intervene, (R. pp. 66, 70).

Oq,January 17, 1992, CP&L filed a motion to dismiss. (R, p. 100}. The
basis of the motion to dismiss was that Empire had not alleged a public need
for its facility because it had not shown a buyer for its electricity. On
January 22, 1992, the Commission ordered oral argument on CP&L's motion.

(R. p. 105). Oral argument was heid on February 5, 1992.

_1/ Because certain of these proceedings are referenced by the Commission's
Order in this case, Duke requests that the Court take judicial notice of
the Commission's Orders pursuant to G.S. § 8C-1, Rule 201. These Orders
are appended to this Brief.

269
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The Commission issued its order on April 23, 1992. (R. p. 228). The
Commission recognized that Empire was the first IPP to apply for a certificate.
Therefore, the Commission had no specific rules or precedent to deal with
Empire's application, but had to apply the statutory criteria contained in G.S.
§ 62-110.1 and the cases decided thereunder to the facts of this case. (R.
P. 234). The Commission found that in order to show a public need, Empire must
allege a cohtract or written commitment from the utility to which it proposes
to sell electricity since it had indicated that it would sell electricity to
Duke or CP&L. It Empire had indicated any other appropriate entity as a
purchaser, Empire would have been required to furnish similar evidence,
Otherwise, the Commission noted that it would have no basis to know the qéture
of the facility it was being asked to certify or whether there was a need for
that facility. (R. p. 233).

The Commission noted that its rules provided detailed requirements for a
utility to meet in order to certificate a generating facility. The Commission
also noted that electric utilities are required by federal law to purchase
electricity from "qualifying facilities." 16 U.S.C.A. § 824a-3. _2/ Therefore,
the Commission found that federal law established a "public need" for qualified
facilities. Even with respect to qualifying facilities, however, the Commission
noted éhat it had rules which applied to certification of such facilities, which
included the 'requirement that the applicant provide to the Commission its
general plan for the sale of electricity. Empire, however, is not a "qualified
facility" under federal law and cannot rely upon this federal determination of

public need. (R. p. 232).

2/ "Qualifying facilities" are cogeneration facilities and other small power
producers that meet certain requirements of federal law. See 16

U.S.C.A. § 796(17)(18).
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The Commission also noted that Empire could not ré?y upon the lToad forecast
of public utilities in this State to establish a "public need" for its facility
in part because the utilities in this State had already taken steps to meet that
need. For example, Duke intended to meet its need through the certificated
Lincoln Combustion Turbine Station, and CP&L had received a certificate for a
peaking facility in South Carolina. Unless Empire could show a commitment to
purchase electricity from its facility, Empire could not show a public need as
required by statute. (R. pp. 230, 232-33).. Imposition of this requirement
would not unfairly prejudice IPPs, The Commission stated that it would continue
to exercise its complaint Jurisdiction under G.S. § 62-72 to ensure that
utilities acted in good faith with IPPs. The Commission noted that Empire had
in fact brought a complaint proceeding against Duke and received an evideétiary
hearing. This complaint was subsequently dismissed based on the Commission's
determination that Duke had acted reasonably. Docket No. E-7, Sub 492 (App.
pp. 25 - 51). Furthermore, the Commission stated that if an IPP believes that
it has a more cost effective source of generation than proposed by a public
utility it can intervene in the public utility's certification case. Empire
had in fact attempted to intervene in Duke's Lincoln certification and its
petition was dismissed only because it was untimely filed (after the close of
the hearing). Finally, the Commission noted that IPPs can participate in the
Commission's 1least cost integrated resource planning proceedings and that
Empire had in fact done so. (R. p. 233-34).

Finally, the Commission found that the application of this requirement to
Empire did not unfairly prejudice Empire. The Copmission stated that its
dismissal of Empire's application was without prejudice to Empiré's right th
file a new application as soon as it could comply with the filing requirement.
(R. p. 234).
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ARGUMENT

I. THE COMMISSION PROPERLY EXERCISED ITS JURISDICTION OVER EMPIRE WITHIN THE
AUTHORITY GIVEN IT BY THE GENERAL ASSEMBLY. - -

EMPIRE ASSIGNMENT OF ERROR NOS. 1-7, 9, 11, 12

A. The Commission Properly Exercised its Authority Over Empire Pursuant
to G.5. 8§ 62-82 and 110.1 and in Conjunction With the Qther Powers
Given to the Commission by Article 62.

The Commission, in its Order dismissing Empire's application, referred to
its powers under G.S. §§ 62-31 and 60. These sections give the Commission the
power to establish policies such as minimum filing standards rules and certain
adjudicative authority. Empire contends that the Commission's use of these
powers was inappropriate because Empire claims that in a certificate case, the
Commission exercises only the powers specifically provided by G.S5. § 62-82.
{Appellant's Brief at 10-14). Empire assumes that the Commission utilized
G.S. §8 62-31 and 60 in order to deviate from the process specifically
prescribed by G.S. §8 62-82 and 110.1. This is not so. As Duke will demonstrate
in Section II herejn, the Commission complied in all respects with the specific
provisions of G.S. §§ 62-82 and 110.1. |

The Commission, in deciding Empire's application, did not rely on G.S.
§§ 62-31 and 60 to deviate from the statutorily prescribed process for deciding
certificate cases, but relied on these statutes only to implement that process.
Empire:appears to contend that in a certificate case the Commission can look
onty to G.S. §§ 62-82 and 110.1 in isolation with no reference to powers granted
to it by other statutory provisions. G.S. §§ 62-82 and 110.1, however, do not
state this; they are not self-contained but exist only within the entire matrix
of Chapter 62. For example, G.S. § 62-110.1 requires that the Commission
determine whether the public convenience and necessity reguires the
construction of a proposed generating facility. The Commission can only make

this determination by looking to the policies expressed by other parts of
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Chapter 62 including (1) the assurance of a re]iabfe and adequate supply of
electricity, (2) the provision of economical service and (3) the encouragement
of the least-cost mix of generation_and demand reduction alternatives. See,
e.g., G.S. §§ 62-2(3), 3(a), (4) and (4a).

Chapter 62 establishes an orderly process for . the planning of future
generation which the Commission must consider in deciding a certificate case.
First, G.S. § 62-110.1(¢c) requires the Commission to develop and keep current
an analysis of the long-range needs for expansion of future generating
facilities in this State and to provide that analysis to the Governor and the
General Assembly annually. G.S. § 62-2(3a) provides that the plamning for
additional resources to meet future growth should be made on a "least.cost"
basis so that only generating resources and demand-reduction resources,
including conservation, which will lead to the lowest possible consumer bills
are utilized. Finally, G.S. § 62-110.1(a) requires Comﬁission approval prior
to beginning construction of & generating resource so that the Commissidn can
determine whether the proposed resource is the least-cost option prior to the
time significant funds are expended. |

Pursuant to these statutes, the Commission in 1988 imp]emenfed rules
requirjng “"Least Cost Integrated Resource Planning" in North Carolina. Rules
R8-56 to 61. (App. pp. 52-65). These rules require utilities to develop and
update integrated resource plans and file these plans with the Commission._3/
The rules require periodic public hearings to be held on these plans. Rule
R8-56(f). Utiltities and other persons (including Empire) can participate in

these proceedings.

3/ The plans are referred to as "integrated" because they combine generation
alternatives and demand reduction alternatives such as conservation.
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In furtherance of these and other legislative poifcies, the Legislature has
granted to the Commission the authority to implement the Legislature's palicy
(G.S. § 62-31) and to make judicial determinations (G.S. § 62-60). These are
the powers that the Commission utilized in the present proceeding and are powers
that the Commission has traditionally utilized in certificate proceedings. _4/
The fact that these powers are not specifically referred to in G.S. §§ 62-82
and 110.1 does not mean that they do not exist in certificate proceedings
because the Commission has these ﬁﬁwers in all proceedings by the terms of G.S.
§§ 62-31 and 60 themselves.

If, as Empire contends, the only procedures and powers applicable to
certification cases are those specifically stated in G.S. §§ 62-82 and 110.1,
then the Commission would be deprived of many necessary powers and the parties
of many procedural pretections. For example, the Commission would have no
ability to compel testimony or preduction of documents or issue subpoenas (G.S.
§§ 62-61 and 62) because these powers are not expressly granted by G.S. § 62-82.
Similarly, there wouid be no prohibition against ex parte communications or
requirement that hearings be public (G.S. §§ 62-70 and 71) because these
protections are not specifically provided by G.S. § 62-82. The logical import
of Empire's argument would deprive the Commission and the parties of the ability

to implement the Legislature's policy._5/

_4/ For example, the Commission utilized its powers under G.S. § 62-31 to adopt
rutes applicable to certificate proceedings as early as 1973. See Former
Rule RB-42.

_5/ Before the Commission, Empire, in fact, argued that other provisions in
Chapter 62 applied in certification proceedings. Empire argued that G.S.
§§ 62-73 and 74 concerning complaints and the Commission's rules concerning
complaints rendered Duke's and CP&L's complaints defective, even though
none -of the provisions Empire relied upon were contained in G.S. §§ 62-82

or 110.1. (R. pp. 144-48).
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In the present proceeding it is clear that tﬁe Commission reasonably
utilized its powers granted by G.S. §§ 62-31 and 60 in furtherance of the
legislative policy underlying G.S. §§ 62-82 and 110.1. First, the Commission
found that an independent power producer such as Empire must present evidence
of a contract for the sale of power prior to obtaining a certificate. This is
a threshold requirement. Unless Empire can establish that there exists a market
for its power, Empire cannot make a showing that the public convenience and -
necessity requires the construction of its generating station. Iﬁ short, Empire
cannot even make a prima facie showing that the public convenience and necessity
requires construction of its plant unless it can show that someone will buy its
power. Furthermore, unless Empire can show where its power will be sold, the
Commission has na basis for finding that the construction of the plant is in
accordance with the least-cost planning process.

This does not, as Empire suggests, give the utilities the ability to ignore
least-cost alternatives by not including them in the utilities' planning
process. As the Commission noted, if an independent pbwer producer believes
it has been unreasonably treated by a utility, the independent.power producer
can (1) participate in the least-cost planning proceedings, (2} bring a
complaint proceeding against the utility or {3) intervene in any proceeding of
the utility to certificate a generating facility. (R. pp. 233-34).

In fact, Empire has already utilized all of these options. It is currently
participating in the least-cost planning proceedings. Empire has also brought
a complaint against Duke and was afforded a full evidentiary hearing after which
the Commissiog-found that Duke had treated Empire fairly. Empire also attemptéd
to intervene in Duke's certification proceeding for its most recent generation

facility and was refused intervention only because Empire's petition to
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intervene was filed untimely (after the evidentiary hearing was over). _(R.
pp. 233-34).

The Commission, having set a reasonable standard in furtherance of the
General Assembly's policy, properly dismissed Empire's application pursuant to
the authority granted by G.S. § 62-60. This provision gives the Commission the
powers of a judicial body which would include the power to dismiss a proceeding
or to grant summary judgment. Because Empire, by its admission, failed to meet
the minimum criteria required by"phe Commission to obtain a certificate, any
further hearing by the Commission would have been futile and a waste of time
-and resources. Under these circumstances, a dismissal of the proceedings was
appropriate under G.S. § 62—60.

-

B. The Commission‘s Requirement That Empire Show Where Electricity From
its Plant Will be Used Comports in A1l Respects With The North Carolina
Constitution.

Empire contends that the Commission's requirement that it demonstrate that

a market for the use of its power exists by showing a contractual arrangement
for the sale of such power is unconstitutional because it constitutes a
delegation of the General Assembly's legislative powers and is a violation of
the police power. (Appellant's Brief at 16-23). Neither of these contentions
has any merit. |

The leading North Carolina case concerning delegation of legislative powers

is Adams v. Department of MNatural and Economic Resources, 295 N.C. 683, 249

S.E.2d 402 (1978). In Adams the Supreme Court addressed the Legislature's
delegation to the Coastal Resources Commission of the authority to develop and
adopt guidelines for development of the coastal areas of North Carolina. In
Adams the Supreme Court set the following standard for such delegation:

In the search for adequate guiding standards the primary

sources of legislative guidance are declarations by the General

Assembly of the legislative goals and policies which an agency 0 \ 276
is to apply when exercising its delegated powers. We have noted 0 _
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that such declarations need be only "as specific as the
circumstances permit." (citations omitted) When there is an
obvious need for expertise in the achievement of legislative
goals the General. Assembly -is not required to  lay down-a -
detailed agenda covering every conceivable probiem which might
arise in the implementation of the legislation. It is enough
if general policies and standards have been articulated which
are sufficient to provide guidance to an administrative body
possessing the expertise to adapt the legislative goals to
varying circumstances. 295 N.C. 698.

In Adams the Supreme Court found that adequate standards had been provided
because the General Assembly set forth certain goals for the Coastal Resources
Commission to achieve. Adams has been relied upon in a number of cases

determining the constitutionality of the General Assembly's delegation of

authority to administrative bodies. See, e.g., In re Guess, 327 N.C. 46, 54,
393 S.E.2d 833 (1990) {upholding constitutionality of statute authorizing the
Board of Medical Examiners to revoke medical licenses for a departure of the

“"standards of acceptable and prevailing medical practice."); In re Broad and

Gales Creek Community Association, 300 N.C. 267, 274, 266 S$.E.2d 645 (1980)

(upholding the authority of the Marine Fisheries Commission to deny a dredge
and fill permit if there will be a "significant adverse effect on the value and
enjoyment of the property of any riparian owners . . . ." The court stated that
"it is precisely this need to deal with in&ividua] factual circumstances, as
in the case of applications for permits to dredge and fill in the state's
estuarine resources, which makes the task impossible for the legislature to
manage alone. The legislature has properly set forth adequate standards here
to allow the agency, with its accumulation of expertise in this subject area,
to apply the standards to the varying factual circumstances."); Farlow v. Board
of Chiropractic Examiners, 76 N.C. App. 202, 213, 332 S.E.2d 696 (1985)

(upholding authority of Board of Chiropractic Examiners to revoke license for
"unethical conduct.® The court stated that "[t]here is a need for expertise

in administering the chiropractic profession. We believe the proscription of
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'unethical conduct' is a sufficiently definite standérd so that the Board may
set policies within it without exercising a legislative functien.").

In the present case the General Assembly ha§ set forth a specific standard
for the Commission -- whether or not the public convenience and necessity
requires the construction of the proposed generating facility. This standard
has been in existence in this State since the adoption of G.S. & 62-110.1 in
1965 and has been in existence with respect to the grant of a utility franchise
pursuant to G.S5. § 62-110 since 1931. This ﬁtandard alone is sufficient
%egis]ative guidance under the cases cited above, and is much more specific than
other delegations which have been approved such as a proscription against
"unethical conduct.?® Furthermore, the standard is accompanied by specific
policies for the Commission to consider in taking action. In G.S5. § 62-2 the
Legislature has established ten specific policies for the Commission to consider
in taking actions under Chapter 62. These policies are wery similar to the
policies relied upon by the Supreme Court in Adams, supra.

-As in Adams, the General Assembly in 1965 could not have anticipated all
of the facts and circumstances which could arise in the future which would
necessitate a certificate of public convenience aﬁd necessity, and therefore
all the General Assembly could do was establish a standard. For example, in
1965 IPPs such as Empire did not exist -~ all generating resources were provided

by utilities themselves. Furthermore,'as in Adams, the decision as to whether

to permit construction of an electric generation facility is a matter which
requires great knowledge and technical expertise and depends on individual
factual circumstances. This decision can significantly affect the planning
proﬁess required by Chapter 62 and the least-cost plans. of the utilities which
the Commission reguiates. Under these circumstances the General Assembly cannot

be expected to set specific criteria for the grant of a certificate to all
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potential applicants. Therefore, the de]egation td the Commission of such
responsibility is clearly within the holding of the Supreme Court in Adams.

Empire's next constitutional challenge {s based upon an alleged violation
of the police powers of the State. Essentially, Empife’s argument is that the
public should have no interest in what Empire does with its own funds. Empire
relies upon three cases, none of which support its position.

The primary case relied upon by Empire is State v. Harris, 216 N.C. 746, 6
S.E.2d 854 (1940). That 6ase involved the establishment of a State Dry Cleaners
6ommission which had the authority to license dry cleaners in this State. A
majority of the members of the Commission were individuals invoived in the dry
cleaning business. The Supreme Court first noted that statutes such as this
whiﬁh regqulated trade by members of the industry who had an interest in
excluding others from entry inte the trade were suspect on their face. Id. at
752, The Supreme Court next distinguished between industries requiring
scientific or technical knowledge and skill and those whiéh are "ordinary trades
and occupations, harmiess in themselves, in many of which men have engaged
immemorially as a matter of common right, . . .M Id. at 756. The Supreme Court
found that the dry cleaning business fit in the Tatter category and therefore
strictly reviewed the statutes. The Supreme Court found the act
unconstitutional because it failed to disclose "a justifiable relation to a
reasonably necessary public purpose" and because it attempted "to exclude from
an ordinary harmless occupation, upon insufficient grounds, those who are
entitled under the constitutional guarantees to engage in it, . . ." Id. at
761, 765.

.The facts .in Harris and the facts of this case could not be more divergent.
The legislative ﬁolicy of assuring a reliable, least-cost source of electricity

has been firmly established by the General Assembly. Empire's proposed facility
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a significant impact upon this legisiative policy. Empire proposes
ide through its facility approximately one-fifth of the new peaking
.ity needed in this State during the next decade. (R. p. 2). Empire

oposes to flow energy from this facility into the Duke transmission system

which would have significant impacts on the Duke system and other utilities in
North Carolina with which Duke's facilities are interconnected. (R. p. 40).
Clearly, Empire does not intend to engage in the type of “"ordinary" occupation

referred to by Harris, but rather into an occupation which has a fundamental

effect upon the economy of North Carolina.
The remaining two cases cited by Empire are similarly inapt. In In re Aston

Park Hospital, Inc., 282 N.C. 542, 193 S.E.2d 729 (1973}, the Supreme Court

overturned a statute which reguired a certificate of public convenience and
necessity before beginning construction of a hospital. The Supreme Court found
that the General Assembly had not established a reasonable relationship between
the regulation of private facilities for medical care with the public need.
Significantly, Empire fails to note that the Supreme Court distinguished the

public utility industry from the medical industry. The Supreme Court stated

as follows:

In the public wutility businesses competition, deemed
unnecessary, is curtailed by the requirement that one desiring
to engage in such business procure from the Utilities
Commission a certificate of public convenience and necessity.
G.S. 62-110. However, in those fields the State has undertaken
to protect the public from the customary consequences of
monopoly by making the rates and services of the certificate
holder subject to regulation and control by the Utilities
Commission. G.S. 62-32, G.S. 62-42, G.S. 62-130. No comparable
power to regulate hospital rates and services has been given
to the Medical Care Commission.

Id. at 550. Therefore, Aston Park is expressly inapplicable to regulated
monopolies such. as the pubTic utility industry. Indeed, one of the purposes

of Chapter 62 is to “osromote the inherent advantages of regulated publicOO\-zBO
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utilities." G.S. § 62-2(2). Furthermore, Empire fails to note that the defect
jidentified by the Supreme Court in Aston Park was not the regulation itself of
private business but the fact that the General Assembly had not made explicit
findings describing the relation between the purposes behind the certificate
law and its effect on individual rights. After Aston Park a new certificate
law was enacted describing'that retationship and therefore the constitutional

"infirmity" was cured. See HCA Crossroads Residential Centers v. North

Carolina Department of Human Resources, 327 N.C. 573, 584, 398 S.E.2d 466 (19§0)
(whichard, J., dissenting on other grounds). In the present case the
LeQis]ature has clearly described the policies underlying the regulation at
issue;

Even if Aston Park applied to the present proceeding, there is clearly a
substantial public purpose involved in the licensing of power generation
facilities. As Duke has discussed above, the General Assembly has established
a policy of long-term planning to meet future electric needs in North Carolina
upon_a least-cost basis. The ability of entities to begin construction of large
generating facilities in this State at their own whim would have an obvious
effect on the ability of utilities to plan on a least-cost basis, and to include
demand reduction pianning, including conservation, in these efforts as required
by G.S. § 62-2(3a). If Empire were allowed to begin building a 600 MW generating
facility with no Commission scrutiny, the utilities would have no basis to
determine whether to include this generating facility in their least-cost plans.
This could lead to expensive duplication of facilities. Furthermore, the only
facilities available for the transmission of that power are the transmission
facilities of the public utilities in this State. Indeed, Empire is prohibited
from engaging in.such transmission because this is.a public utility function.

G.5. §862-3(23)(A) and 110. If, as Empire states in its application, it intends
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to flow such power into the Duke transmissicn system,.this would significantly
impact Duke and other utilities in North Carolina to which Duke's systems are
interconnected.

Finally, Empire's facility could have a significant effect on future
reliability. If a generating facility is incorporated in a utility's least-cost
plan, there must be some assurance that the owner of the facility is financially
and technically capable of building the facility it proposes. In fact, in other
proceedings before the Commission, Empire has admitted that it  has no
éignificant assets and has never even had occasion to prepare basic financial
statements. (App. pp. 30-32). Yet it proposes here to build a facility that
it admits will cost $200 to $240 million and would be responsible for one-fifth
of the new resources needed to meet future load growth in North Carolina for
the next ten years. (R. pp. 2, 45). If utilities incorporated Empire's
facility in their least-cost plans and Empire were unable to finance and
reliably operate such facility there yould be a significant shortfall of power
in this State. In short, the public has a significant dinterest in the
regulation of any proposed generating facility in this State because the
facility can have a substantial effect on the availability and price of
electricity in the future.

The remaining case relied upon by Empire is also fully supportive of Duke's

position. That case, A-S-P Associates v. Raleigh, 298 N.C. 207, 258 S.E.2d

444 (1979), involved Raleigh's regulation of construction of historic
districts. The Supreme Court found that it was within the police power of
Raleigh to regulate the aesthetic appearance of buildings in a historic
district. In that case the Supreme Court stated that the police power "is as
extensive as maﬁ be required for the protection of the public health, safety,

morals and general welfare." Id. at 213, The General Assembly has found that
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the provision of adequate, reliable and low cost e1ectfic seryice is firmly tied
to the general welfare of this State, and no reasonable person would argue to
the contrary. G.S. §62-2. Therefore, regulation of the provision of electric
generating services is firmly tied to the publiﬁ welfare and within the police

power of the State.

I1. EMPIRE IS NOT ENTITLED TO A CERTIFICATE OF PUBLIC CONVENIENCE AND
NECESSITY UNDER N.C.G.S. § 62-82(a) AS A MATTER OF LAW.

EMPIRE ASSIGNMENT OF ERROR NOS. 1-10

A. The North Carolina Utilities Commission Commenced a Hearing Within the
Time Frame Established by N.C.G.S. § 62-82(a).

G.S. § 62-82(a) provides that whenever an application for a certificate of
public convenience and necessity is filed with the Commission, the Commission
shall require the applicant to publish notice. The statute further provides,

[Tlhereafter the Commission upon complaint shall, or upon its
own initiative may, upon reasonable notice, enter upon a
hearing to determine whether such certificate shall be awarded.
Any such hearing must be commenced by the Commission not Jater
than three months after the filing of such application... If
the Commission or panel does not, upon its own initiative, order
a hearing and does not receive a complaint within 10 days after
the last day of publication of the notice, the Commission or
panel shall enter an order awarding the certificate.

Empire contends that G.S. § 62-82(a) requires the Commission to order a
hearing within 10 days after the last day of publication of the notice or issue
an order awarding the certificate and to begin holding a "full-fledged
evidentiary hearing" on the certificate application within three months of the
filing of the appiication. (Appellant's Brief at 28, 39-40). However, Empire's
interpretation of the statute is erroneous and is contrary to the rules of
statutory construction. G.S. § 62-82(a) does not require the Commission to

order a hearing within a 10 day 1imit and only provides that the Commission must

commence a hearing within three months of the filing of the application.
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The cardinal rule of statutory construction is that legislative intent

controls. State ex rel, Utiltities Commission v. Public Staff, 309 N.C. 195,
210, 306 S.E.2d 435 (1983), appeal after remand, 320 N.C. 1, 358 S.E.2d 35
(1987); In _re Brownlee, 301 N.C. 532, 272 S.E.2d 861 (1981). In ascertaining

the intent of the legislature, courts should consider the language of the
statute, the spirit of the statute, and what it seeks to accomplish. Public
Staff, 309 N.C. at 210. A court is also required te consider the consequences

that will flow from the constructior of a statute one way or another. id.;

Campbell v. Church, 298 N.C. 476, 259 S.E.2d 558 (1970).

Empire's assertion that the Commission must order a hearing within 10 days
of the last day of publication under G.S. § 62-82 is incorrect and irrelevant
to the facts of this case. Empire contends that the phrase "within 10 days after
the last day of publication of the notice” in G.S5. § 62-82(a) qualifies the
phrase "[i]f the Commission or panel does not, upon its own initiative, order
a hearing" as well as the later phrase "and does not receive a complaint."
Iroﬁica11y, one of the cases on which Empire relies heavily, HCA Crossroads,
supra, contradicts Empire's statutory construction. As the Supreme Court in

HCA Crossroads noted, according to the doctrine of the last antecedent,

"relative and qualifying words, phrases, .and clauses ordinarily are to be
applied to the word or phrase immediately preceding and, unless the context
indicates a contrary intent, are not to be construed as extending to or
including others more remote.”" Id. at 578, citing 82 C.J.S., Statutes § 334
(;953) and 73 Am. Jur.2d Statutes § 230 (1974). Pursuant to the doctrine of
the last antecedent, the 10-day time 1imit only qualifies the Commission's
receipt of a coﬁp]aint, the phrase immediately preceding it, and not the more

remote phrase concerning the ordering of a hearing.
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Even if there were a requirement that, absent a &omp]aint, the Commission
must order a hearing within 10 days of the last day of publication of the notice,
Empire would stil) not be entitled to an order awarding the certificate. The
sentence has two requirements that must be met before the Commission shall enter
an order awarding the certificate: (1) the Commission does not order a hearing,
and (2) the Commission does not receive a complaint within 10 days after the
last day of publication. The last day of Empire’s publication of notice was
December 13, 1991. (R. p. 76). Both CP&L and Duke filed Comp]afﬁts and
Petitions to Intervene within 10 days after the last day of publication.
(R. pp. 66, 70). Because the Comm{ssioﬁ did receive timely complaints, the
Commission was -not required to enter an order awarding the certificate.

Empire is also incorrect in its assertion that G.S. § 62-82 requires the
Commission to begin holding a "full-fledged evidentiary hearing" within three
months of the filing of its application. Those are not the words contained in
G.S. § 62-82. The Legislature chose the words "commence" and "hearing" to
desc;ibe the action required by the Commission. Black's law Dictionary, 6th
Edition (1990}, defines “commence” as "to initiate by performing the first act"
or "to institute or start." Black's states that the word "hearing," while it
may refer to an evidentiary proceeding; is--"frequently used in a broader and
more popultar significance to describe whatever takes place before magistrates
clothed with judicial functions and sitting without jury at any stage of the
proceedings subsequent to its inception..., and to hearings before
administrative agencies as conducted by a hearing examiner or Administrative
Law Judge."  Black's also defines "“administrative hearing" as "“an oral
proceeding befoée an administrative agency consisting of argument or trial or

both."
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"Hearing" is used throughout Chapter 62 of the Genera] Statutes and the
Commission's Rules and Regulations but is not defined. Rule R1-21 of the
Commission's Rule and Regulations addresses the conduct of "hearings" before
the Commission and distinguishes "formal hearings" from other hearings. The
rule clearly contemplates different types of hearings before the Commission,

While North Carolina cases apparently have not defined "hearing," other
courts have interpreted "hearing," as follows: (1) "[pJretrial conference is
a ‘hearing’ within rule that motion may not be made orally except at ’£r1a1 or

hearing.'" Coggan v. Coggan, 213 So.2d 902, 903, Fla. Ct. App. (1968);

(2) "[t]he word ‘'hearing' is generally understood as meaning a judicial
examination of the issues between the parties, whether of law or of fact."

Mathews v. Weiss, 15 I11.App.2d 530, 146 N.E.2d 809, 810 (1958); and (3) “"The

word ‘hearing' includes oral argument." Wisconsin Tel. Co. v. Public Servige
Commission, 287 N.W. 122, 232 Wis. 274.

A basic tenet of administrative law is that a statutory reference to a
hea#ing does not necessarily require a trial-like proceeding. See United States

v. Florida East Coast Railway, 410 U.S. 224, 239-40 (1973). "One must approach

administrative law with an unrestricted notion of the term 'hearing.' A hearing
in administrative law need not be a trial-like, adverserial proceeding..."

Charles H. Koch, Administrative law and Practice, §1.23, p. 42 (1985). In the

administrative context, "[a] hearing is any oral proceeding before a tribunal."

Kenneth Culp Davis, Administrative Law Text, § 7.01, p. 157 (1972); The method
of trial is appropriate for resolving issues of fact, and the method of oral
argument, not trial, is the appropriate process for resolving non-factual issues
of law, po]icy,'and discretion. Id. at 158. 1In this case, where there was no

dispute as to the facts, there was only the question of what Empire must show
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to establish a "public need," as required by statute. A trial-like, or
"full-fledged evidentiary hearing," was not required.

It is clear that "hearing" may be defined differently depending on the
context in which it is used and.the legislative intent behind the requirement
of a "hearing." As discussed more fully in Section IIB of this Brief, the
| Legislature's intent in G.S. S 62-82 in providing for the commencement of a
hearing within three months was to provide for the orderly processing of
certificate applications. The Legisltature did not prescribe what "type of
Hearing was appropriate in each Ease. That was left to the Commission to
determine based on the facts of each case. Heare, whe?e the Commission's jnitial
hearing determined that Empire had failed to even allege a public need for the
facility, Empire received an appropriate hearing. Any further hearing would
have been futile.

Given that “commence" means to "initiate by performing the first act" or
to "institute or start" and "hearing" includes oral argument, the Commission
“commenced a hearing" as required by G.S. § 62-82 within three months of
Empire's filing of its certificate application. Empire filed its application
on October 31, 1991. (R.p. 1A). The Commission entered an Order on
January 22, 1992, scheduling oral argument on CP&L's Motion to ODismiss
(R.p. 105), thereby commencing the hearing before the expiration of the
three-month period.

B. The Time Provisions of N.C.G.S. § 62-82(a) are Directory not Mandatory,
and Therefore, are not Jurisdictional.

Even if the Commission had not commenced a hearing within three months of
the filing of Empire's application, the Commission was still not required to
.issue Empire a certificate as .a matter of law. - Empire maintains that the time
provisions of G.S. 8§ 62-82(a) are mandatory and jurisdictional, that the

Commission violated the statutory time provisions, and that the Commission's
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"siolation" of G.S. § 62-82(a) caused it to lose juriﬁdiction thereby rendering
e Commission's Order of April 23, 1992, void, and leaving the Commission
Jurisdiciion only to award a certificate to Empire. Empire's argument violates
the legislative intent behind G.5. § 62-82(a) and the other statutes relevant
to the certification process.
Whether the time provisions of G.S. & 62-82(a) are jurisdictional in nature

depends largely upon the legislative intent behind the statute. North Carolina

Art Society v. Bridges, 235 N.C. 125, 130, 69 S.E.2d 1, & (1952).: If the

ﬁrovisions are mandatory, they are jurisdictional. If merely directory, they
are not jurisdictional.

The legislative intent of G.S. § 62-82(a) must be ascertained in light of
the entire statutory framework of the certification process. G.S. § 62-110.1
is the controlling statute concerning constrﬁction of generating facilities.
Paramount among the requirements of G.5. § 62~110.1 is the requirement that the
Commission determine that "public convenience and necessity fequires or will
require, such construction." G.S. § 62-110.1 also establishes that the
Commission is responsible for keeping abreast of the need for the expansion of
generating facilities in North Carolina and sets forth a number of factors which
the Commission must consider when determining whether to issue a certificate
for a particular facility.

The North Carolina Court of Appeals addressed the legislative intent of

G.S. § 62-110.1 in State ex rel. Utilities Commission v. High Rock lake, 37

N.C.App. 138, 245 S.E.2d 787 (1978). The Court noted "that public convenience
and necessity is based on an 'element of public need for the proposed service.'"

Id. at 140.
Given that the intent of G.S. § 62-110.1 is to provide for the public need

for electricity without wasteful duplication or overexpansion of generating
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facilities, the purpose of G.S. § 62-82 can only bé to provide an orderly
procedure for handling certificate applications. If the time provisions in
G.S. § 62-82(a) were mandatory, the Commission could be required to issue a
certificate without fully determining that the proposed facility is needed.
The statute, however, specifies when the provisions are mandatory and only
requires that a certificate be issued if (1} the Commission does not order a
hearing at all and (2) if there is no complaint filed within 10 days of the last
publication. Here the Commission did order a hearing and received coﬁpTaints
within the 10-day period. If the Court shoﬁ]d find that the Commission failed
to commence the hearing within three months, the statute does not state what
consequences, if any, flow from this failure. Empire would interpret the
legislative silence in a manner that effectively negates the purpose of thel
statute. If this had been the legislature's intent, however, it would have said
so. The fact that the legislature specified that the Commission must issué a
certificate under certain circumstances, but did not do so if the Commission
fai1;d to commence a hearing within three months, shows that this was not the
tegislature's intent. Thus the time frame of G.S. § 62-82(a) should be
construed as directory only.

Statutory provisions as to the precise time an action is to be taken
generally are not regarded as mandatory where a time is fixed simply for the
purpose of establishing an orderly procedure, and the doing of a thing within
a certain time is stated without any negative words restraining the deing of
it afterward, 73 Am Jur 2d, Statutes, Sec. 18. G.S. § 62-82(a) does not
prohibit a hearing more than three months after the filing of .an application,
nor does it reqdire the completion of the hearing within any time period. The

tases in which statutory provisions as to time are regarded as mandatory tend
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to be where the rights of the parties or the phb\ic interest would be
injuriously affected by failure to act within the time allowed. Id.
Empire contends that its rights have been injuriously affected by the
Commission's failure to act within the time allowed and that G.S. § 62-82(a)
must be strictly construed as a mandatory provision. Empire cites In re

Trulove, 54 N.C.App. 218, 282 S.E.2d 544 (1981) disc. rev. denied, 304 N.C. 727,

288 S.E.2d 808 (1982), as authority that the word "shall" as used in statutes
is mandatory not directory. (Appellant's Brief at 25) However, Trulove is an
%nterpretation of a different statute [6.5. § 89C-22(b)] and states only that
"shall" 1is generally mandatory. Further, Trulove states that mandatory
requirements are to be followed especiai?y when the proceeding is penal in
nature. Id. at 221.

Trulove involved the suspension of an engineer's license by the state
Ticensing board. Similarly, other cases on which Empire relies for its argument
that G.S. § 62-82(a) is mandatory and reqguires strict construction concern the
suspension or revocation of a professional license by a state licensing board.

Snow v. Board of Architecture, 273 N.C. 559, 160 S.E.2d 719 (1968), {(suspension

of architect's certificate of admission); and Parrish v. North Carolina_ Real

Estate [icensing Board, 41 N.C,App 102, 254 S.E.2d 268 (1979) (revocation of
broker's license). Another case cited by Empire, Vogel v. Reed Supply Co., 277
N.C. 119, 177 S.E.2d 273 (1970) is a contract case in which strict construction
was held to be necessary because the statute was in derogation of the right to
engage in a lawful occupation and carried criminal penaities. These cases have
no relevance to the facts of this case not only because they involve different
statutes but also because, unlike this case, the statutes are penal in nature.

The only case which Empire cites which bears even slight resemblance to the

facts of this case js HCA Crossroads, 327 N.C. 573,398 S.E.2d 466 (6960',2910
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which the time limits of G.S. § 131E-185 were held td be mandatory, and having
acted outside the statutory time l1imits, the Department bf Human Resources was
deemed to have issued a certificate of need for the health facility. Empire's

reliance on HCA Crossroads is misplaced for several reasons. First and most

obvious, HCA Crossroads is inapplicable because it addressed a different statute

(G.S. § 131E-185) which contains different language.

Second, G.S..§ 131E-185 specifically prescribes "time limits" (emphasis
added). This statute is part of the very detailed and elaborate Qtatutory
framework under which the Department of Human Resources issues certificates.
Article 3 of Chapter 131E establishes specific administrative review
procedures, rules for enforcement, and sanctions. In contrast G.S5. § 62-82(a)
is far less detailed, and nowhere is the phrase "time limit" ever used. Unlike
Article 9, which sets an overall time limit for the period beginning with the
filing of an application for a certificate to an administrative decision, G.S.

§ 62-82.sets no such overall time frame. In fact, G.S5. § 62-82 creates an

indefinite process. Although it describes the time in which the Commission must
commence a hearing, it does not state when the hearing must conclude. Under
G.S. § 62-82 the Commission is allowed to commence a hearing and continue the
hearing to a Jlater time(s) as needed until the Commission has sufficient
evidence on which to base a decision.

Third, the Court in HCA Crossroads relied heavily on the doctrine of the
last antecedent to reach its conclusion that the time limits of G.S. § 131-E-185
are mandatory. Application of this doctrine resulted in the Human Resources
Commission having the authority to reject an application only "within the review
period" and the}eafter having the authority only to approve an application.

There is no similar construction applicable to G.S. § 62-82.
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Empire's argument would also deny complainants' 6f their statutory.right.
Empire argues at great length that it has an absolute right to a "full-fledged
evidentiary hearing” within three months of the filing of its application.
However, G.S..§ 62-82 also grants a right to a hearing to anyone who files a
timely complaint with the Commission. This right is just as absolute as the
applicant’s; hence the requirement that the filing of a complaint automatically
triggers a hearing to determine whether such certificate shall be awarded. If
the Commission were required to issue an order awarding a certificate to Empire
Because it did not hold a "full-fledged evidentiary hearing" within three
months, it would prejudice Duke's and CP&L's absolute rights to a hearing under
G.S. § 62-82. The licensing cases cited by Empire and HCA Crossroads involved
only an individual applicant and an administrative board. This case involves
not only the applicant, Empire, and an administrative agency, but two
complainants as well who have rights under the relevant statute.

A practical application of Empire‘s interpretation of G.S. § 62-82(a)
illustrates the flaw in Empire’'s argument that the statute's time provisions
are mandatory. Although Empirg filed its application on October 31, 1991, it
twice filed revisions to the information included in its application which
included information on price, interconnection plans, and air permits. The
second revision was filed as late as January 31, 1992. (R.p. 77, 109). This
information is essential information which the Commission must consider before
deciding to grant or deny any certificate.

If the time provisions of G.S. § 62-82(a) were mandatory as Empire contends,
the Commission would not only have been required to issue a certificate to
Empire independent of proven need but also on . the basis of incomplete
information. ff a certificate is to be issued any time a hearing is not

commenced within the three-month period, then Empire could file a certificate
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application, file essential information as late as one day prior to the end of

the three-month period, and then claim that it is entitled to a certificate

because the time expired. Clearly this result cannot be the Llegislature's
intent.

Furthermore, if Empire's assertion that the time provisions of G.S. § 62-82
are mandatory were correct, the Commission would be required to 1issue a
certificate if it failed to comply with any of the other time provisions of the
statute, For example, G.S. §62-82 requires the Commission to furnish a
franscript of the evidence and testimony "by the end of the second business day
after the taking of each day of testimony." Under Empire's interpretation, if
the Commission did not furnish a transcript within this time period, it would
be required to enter an order awarding the applicant a certificate. Again, this
cannot be the Legislature's intent.

Because the primary intent of G.5. §§ 62-82 and 62-110.1 is to prevent the
wasteful duplication or over-expansion of generating facilities, the time
provisions of G.S. § 62-82{a) cannot be jurisdictional. In order to effectuate
the purposes of the certificate law, the time provisions must be comsidered
directory only. Thus, the Commission had Jjurisdiction to enter its Order on
Motion to Dismiss dated April 23, 1992, even if the court should find that the
Commission failed to comply with the three months provision.

[II. THE COMMISSION DID HAVE THE AUTHORITY, JURISDICTION AND JUSTIFICATION TO
DISMISS EMPIRE'S CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY
APPLICATION WHEN IT ISSUED ITS APRIL 23, 1992 ORDER ON MOTION TO DISMISS.
EMPIRE ASSIGNMENT OF ERROR NOS. 1-12

A. G.S. § 62-82 Does Not Require That a "Full-Fledged Evidentiary Hearing"

be Held on a Certificate for Public Convenience and Necessity
Application Before Issuance of an Order Which Does Not Award the
Certificate of Public Convenience and Necessity. : e :

The Commission in this proceeding issued an order granting CP&L's Motion

to Dismiss on April 23, 1992. (R. p. 228). The granting of the Motion to
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Dismiss by the Commission followed numerous filings and oral argument by the
parties before the Commission. Empire contends that neither G.S. § 62~82 nor
§ 62-110.1 make any provision for the dismissa1 of certificate applications,
(Appellant's Brief at 42-43).

G.5. § 62-60 describes the authority of the Commission to conduct hearings
as follows: "For the purpose of corducting hearings . . . , the Commission
shall be deemed to exercise functions judicial in nature and shall have all the
powers and jurisdiction of a court of general jurisdiction. . . . The
bommission shall render its decision upon questions of law and fact in the same
manner as a court of record."” Commission Rule R1-7(a) provides that motions
may be addressed to the Commission for various purposes including "for such
other relief as may be appropriate." CP&L filed a Motion to Dismiss for failure
to state a claim for which relief.can be granted, which is a motion which any
court of general jurisdiction, and therefore the Commission, can grant. It is
not necessary that G.S. § 62-82 or § 62-110.1 contain a.provisidn for dismissal.

Empire contends that without a full-fledged evidentiary hearing, there is
no basis, authority or justification for dismissing a certificate application.
(Appellant's Brief at 43). The motion to dismiss was properly granted because
Empire failed to establish the need for the Rolling Hills facility in its
application. As discussed in Section IIB, G.S. § 62-110.1 requires a showing
of public convenience and necessity. Chapter 62 is very specific as to the
activities of the Commission in responding to the long range needs for expansion
of facilities for the generation of electricity. Empire's application stated
that it had an outstanding proposal to sell long-term wholesale peaking capacity
and energy to Duke for delivery beginning as early as 1994 (which Duke had
refused). Addiiiona!]y, Empire's application and supporting papers asserted

that the need for the Rolling Hills facility could be found across the State
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as well as within the Duke service territory. It was éstab]ished, however, that
there was no agreement between Duke and Empire for the purchase of electricity.
Empire also identified no other committed buyer for the electricity generated
by the Rolling Hills facility. (R. p. 230).

Empire stated in its certificate_app]icatidn that one reason the Rolling
Hills facility is needed is because the North Carolina electric utilities
require approximately 3000 MW of additional peaking ;apacity by year 2000
(referencing LCIRP Docket No. E-100, Sub 58) and that Duke will need 1165 MW
Af peaking capacity by 1997 (referencing Lincoln Docket No. E-7, Sub 461).
(R. p. 2). Empire failed, however, to establish how its capacity would fit into
the integrated resource planning process or into any specific utilities' future
resource plans. Indeed the Commission in 1990 granted Duke a certificate to
build the 1,16% MW Lincoln facility to meet its needs.

As discussed in Section IIB of this Brief, the High Rock Lake case concluded
that G.S. § 62-110.1 requires that a public need for a probosed generating
facility must be established before a certificate is issued and that the
Commission is required to reguiate the expansion policy for electric utility
plants in North Carolina. Empire cannot simply cite a utility's load forecast
or least cost integrated resource plan in order to show public need for its
certificate application, Empire must show how its facility will meet that need.
Unless Empire can show a contract or commitment to purchase its generation, then
it cannot meet this threshold criteria.

Empire contends that it was erroneous for the Commission to decide material

facts before evidence is offered. Empire cites State ex rel. Utilities

Commission v:. Town of Pineville, .13 N.C.App. 663, 187 S.E.2d 473 (1972).

(Appellant's Brief at 44) The Pineville case involved a hearing before the

Commission in which the Commission proceeded te find facts without ever having
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heard from additional witnesses that wanted to test{fy. The Pineville case
involved disputed factual questions. Here there were no relevant facts which
were in dispute. Empire admitted that it had no buyer for its power, and
therefore it could not show that its facility was needed.

B. The Commission did Have the Authority to Dismiss Empire's Application
and the Dismissal was Appropriate.

Empire contends that it is an issue of fact as to whether the public
convenience and necessity required the construction of Empireis facility.
(Appellant's Brief at 45) Empire further contends that one purposé of the
hearing would be to determine whether the facility was needed such that Empire
could negotiate with-the utilities to agree upon the prices and terms necessary

to foster a transaction. (Appellant's Brief at 46). In High Rock lake,

supra, 37 N.C.App. 138, 245 5.E.2d 787 (1978), the court held that public
convenience and necessity as set forth in G.S. § 62-110.1 is based on an element
6f public need for the proposed service and that the purpose of the statute was
to "prevent costly overbuilding." 37 N.C.App. at 140. It is a matter of law
that Empire was required to show an element of public need for its facility.
Empire contends that the phrase "public convenience and necessity" means
the public at large, not a limited number of utilities. (Appellant's Brief
at 46). The public at 1large receives its electricity from utilities
certificated under G.S. § 62-110. Empire, Qﬁich has not received a certificate
as a public utility under G.S. § 62-110, cannot serve the "public at large."
Untess it can show that a utility (or an entity exempt from the definition of
public utility) is willing to buy its power, it cannot show a public need.
Empire also contends that the Commission improperly rejected Empire’s
assertion that the public required Empire's power on.the basis of environmental
limitations on buke's Lincoln Combustion Turbine Station. In ité Order the

Commission stated that “the allegation that Duke's Lincoln capacity is limited
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by its air permit has been addressed by the Commissibn's Order dated February
28, 1991 in Docket No. E-7, Sub 461." (Appellant's Brief at 47). The
Commission in E~7, Sub 461 relied on North Carolina environmental agencies that
issued the air permit for the Lincoln facility. The High Rock case, supra,
indicated that "[e]nvironmental concerns are generally left to other regulatory
agencies, except as they affect the cost and efficiency of the proposed
generating facility." 37 N.C.App. at 141. Therefore, it is appropriate and
legally correct for the Commission to rely on North Carolina enviﬁonmentaT
}egulatory agencies for their expertise. Empire contends, however, that it was
net a party to that proceeding because it was denied intervention in Docket
No. E-7, Sub 461. Empire was denied intervention in E-7, Sub 461 only because
it requested dintervention subsequent to the completion of the hearing.
Therefore, it is inappropriate for Empire to complain of its own delay in filing
for intervention and to attempt here to attack collaterally the Commission's
prior determination.

Empire contends that when the Commission relies upon judicial notice of
material facts not appearing in evidence, it shall be stated with particularity.
It alleges that the Commission did not do so which constitutes an error of law.

Empire cites Humble 0i1 & Refining Co. v. Board of Alderman, 284 N.C. 458, 202

S.E.2d 129 (1974). (Appeliant's Brief at 485. This cite is apparently utilized
for the proposition that the procedural rules of an administrative agency are
binding upon the agency which enacts them as well as upon the public. There
is no indication here, however, that the Commission has not followed its own
rules. As discussed above, the Commission cited the prior Order which it relied
. upon_and. stated the basis.for. its reliance.

Empire also Eontends that it was error for the Commission to reject Empire's

application because it referenced the long range plans adopted by the
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Commission. (Appellant's Brief at 48). The Commissioh only stated in its Order
dismissing Empire'§ application that this was an inappropriate method to
¢stablish the public need for Empire's facility. The Commission did not dismiss
Empire's application for a certificate because it referenced a Least Cost
Integrated Resource Plan.
C. The Commission Did Not Exceed its Authority by Requiring a Non-utility
te Present a Purchase Commitment From an Electric Utility in Order to
Qualify for a Full-Fledged Evidentiary Hearing on its Certificate
Application.

Empire contends that although G.S. § 110.1 contains no ‘requirement that an
aphlicant present a purchase commiiment, the Commission ordered such a
requirement and that such a requirement is in excess of the Commission's
authority. (Appellant's Brief at 49-50). The General Assembly used the term
"public convenience and necessity" to define the standard to be applied by the
Commission to proposed facilities. High Rock, supra at 140. The General
Assembly left it to the Commission to apply this standard to the facts of each
application. )

In 1965, when G.S. § 62-110.1 was enacted, most generating facilities were
buiit by public utilities to serve their own.customers. Public utilities could
show a need for generating facilities by showing that their customers' needs
for electricity required additional generating facilities. Since 1965, other
entities have entered the power generati;g business; including qualifying
facilities (QFs) under federal law. 16 U.S.C.A. 8§ 796 (17)(18). QFs are
required to obtain certificates under G.S5. § 62-110.1. \Under federal law,
utilities must purchase excess electricity generated by QFs. 16 U.S.C.A.
§ 824a-3. Commission Rule R1-37 requires an application for a QF to include
. .the applicant's. general .plan for sale of -the electricity to be generated,
including the ut%lity to which the applicant plans to sell the electricity, any

provisions for wheeling of the electricity, and arrangements for firm, non-firm
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or emergency generation, among other details. This rh1e was promulgated after
the concept of QFs was developed.

Empire does not meet the definition of a QF; rather, it is an IPP. No law
requires a utility to buy generation from an IPP; rather, utilities buy power
from IPPs only if it is cost-justified and needed. The Commission's finding
that an IPP must allege a definite public need for its proposed facility is
merely a stating of the obvious existing reguirement in North Carolina.
Further, the Commission stated that when the IPP proposes to §é11 its
é]ectricity to a North Carolina utility it must allege a contract or a written
commitment from the utility agreeing to purchase the electricity in order to
establish a public need. If the IPP proposes to sell to someone else, it must
provide similar details.

Empire contends that the requirement of a contract or commitment to purchase
the electricity establishes a monopoly of the electric utilities over the
wholesale power market in North Carolina. (Appellant's Brief at 50). This is
not - so. As the Commission stated in its order dismissing the Empire
certificate, IPPs have the complaint procedure under G.S. § 62-73 to ensure that
the utilities act in good faith with the IPPs. (R. pp. 233-34). Empire in fact
has filed a complaint against Duke and consequently was aware of its rights.
Further, an IPP can participate in the inted%ated resource planning proceedings
before the Commission, and Empire has been allowed to intervene in the upcoming
integrated resource planning proceeding.

Empire contends that the Commission requirement establishes a new class in
violation of both its statutory authority and the Equal Protection clause of
the Constitution of the United States and that the requirement deprives all
entities such as Empire of their constitutional rights to due process,.

(Appellant's Brief at 51). G.5. § 62-31 provides that "ft]he Commission shall
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have and exercise full power and autherity to administer and enforce the
provisions of this Chapter and to make and enforce reasonable and necessary
ruies and regulations to that end.” The Commission has the authority to
establish minimum filing requirements for certificate applications. C]eafly
the Commission properly differentiated between utilities and IPPs. Utilities,
in certificating a facility, can show a need for the facility by demonstrating
that their own customers require the electricity. The utility has a preexisting
duty to sell to these customers. This is not so with an IPP. IPPs have no right
or duty to sell to anyone. They can only sell electricity if they can find a
utility or other entity to buy it. If there is no buyer, there can be no public

need. Empire cites In_re Denijal eof Request by Humana Hospital Corp., 78

N.C.App. 637, 338 S.E.2d 139, 143 (1986), and Humble 0il and Refining Company,

supra, (Appellant's Brief at 52) for the general proposition that Empire is
entitled to a fair review of its application under the appropriate plans,
standards, and criteria and that requiring a written sales agreement in order
to qualify for either a certificate or a hearing is inappropriate. It has been
established in this section that the Commission has the authority to establish
rules pursuant to its delegated authority, and the High Rock Lake case, supra,
establishes the standard of public need for the facility. Empire did not
satisfy this burden. Empire is not prejudiced by the Commission applying this
standard to it since it did not have a buyer at the time of the Commission's
Order and still does not have a buyer. Empire can file a new application when
it satisfies the minimum filing requirements of establishing need for the
facility. |

Empire cités Keiger v. Board of Adjustment, 281 N.C. 715, 720, 190 S.E.2d
175, 179 (1972), in which the Petitioner met every ordinance standard

and site requirement for a mobile home park. {Appellant's Brief at 54).
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Notwithstanding, the Board denied the permit. A subséquent rezoning ordinance
was passed which precluded petitioners from receiving the permit. In the
present case, however, Empire did not meet the requirement of showing a public

need for its facility as required by statute. Empire alsc cites State ex rel.

Utjlities Commission v. Edmisten, 294 N.C. 598, 242 S.E.2d 862 (1978), for the

statement that the Commission's rulemaking is not res judicata. (Appellant's
Brief at 54). That case specifically states that rulemaking is an exercise of
the delegated legislative authority of the Commission. That is what the
Commission has done in this case to carry out the legislative policy of
controlling the construction of electric generating facilities.

D. The Commission's Decision is Not Void.

.Empire contends that the Commission has no authority to establish a rule
that a certificate applicant must present a commitment from an electric utility,
that the Commission had no authority to apply retroactively this requirement
to Empire and that there existed an issue of material fact. Therefore Empire
contends the order issued by the Commission was without authority and }s void.
(Appellant's Brief at 54-55). The Commission order indicated that Empire musf
allege a definite public need for its proposed faciTit&, and if its statement
of need states-that it proposes to sell its electricity to a North Caro]iqa
utility, it must allege a commitment or contract. The Commission is entitled
to know what type of facility it is being asked to certify at the time of the
application as well as whether it is compatible with the policy of the State
of North Carolina. There was no retroactive application of this requirement
to prove need for the facility as it was already in existence. It is clear that

the Commission can legally dismiss an application for a certificate and that

there was a basis for such dismissal because no public need was established.

001301



_35-

CONCLUSION
On the basis of the foregoing arguments, Duke respectfully submits that the
Order of the Commission in this proceeding is lawful with respect to the issues
discussed herein and respectfully requests that the Commission's Order be

affirmed in such respects.

This the /& day of October, 1992.

Respectfully submitted,

Steve C. Gr1ff1th Jr .V

Executive Vice Pres1dent and
General Counsel

Duke Power Company - PBOSE

422 South Church Street

Charlotte, NC 28242-0001

704/382-8100

William Larry Porfer
Associate General Counsel
Duke Power Company - PBOSE
422 South Church Street
Charlotte, NC 28242-0001
704/382-8110
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Karol P. Mack

Senior Attorney
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION ... .
RALEIGH

DOCKET NO. E-7, SUB 461

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

Application of Duke Power Company for a
Certificate of Public Convenience and
Necessity Pursuant to G.S. § 62-110.1
Authorizing Construction of the Lincoln
Combustion Turbine Station in Lincoln
County, North Carolina

HEARD IN:

BEFORE:

In the Matter of

ORDER GRANTING
CERTIFICATE OF
PUBLIC CONVENIENCE
AND NECESSITY

Courtroom #2, Lincoin County Courthouse, Lincolnton, North
Carolina, on September 27 and 28, 1990, and in Commission Hearing
Room, Dobbs Building, 430 North Sallsbury Street, Ra]e1gh North
Carolina 27602, on November 20 and 21, 1990

Chairman William W. Redman, Jr., Presiding, and Commissioners
Ruth E. Cook, Julius A, Wright, Robert 0. Wells, Charles H.
Hughes, and Laurence A. Cobb

APPEARANCES:

FOR DUKE POWER COMPANY:

Steve C. Griffith, Jr., Senior Vice President and General
Counsel, and William Larry Porter, Associate General {ounsel,
Duke Power Company, 422 South Church Street, Charlotte, North
Carolina 28242-0001

Myles E. Standish, Kennedy Covington Lobdell & Hickman, Attorneys
at Law, 3300 NCNB Plaza, Charlotte, North Carolina 28280

FOR THE PUBLIC STAFF:

Gisele Rankin, Staff Attorney, and A. W. Turner, Jr., Staff
Attorney, Public Staff--North Carolina Utitities Commission, Post
Office Box 29520, Raleigh, North Carolina 27626-0520

For the Using and Consuming Public

FOR THE NORTH CAROLINA DEPARTMENT OF JUSTICE:

Karen E. Long, Assistant Attorney General, North Carolina
Department of Justice, Post Office Box 629, Raleigh,  North
Carolina 27602

For the Using and Consuming Public
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FOR INTERVENORS GEORGE CLARK, ET AL.:

Donnell Van Noppen 1II, Smith, Patterson, Follin, Curtis, James,
Harkavy ‘& Lawrence, Attorneys at Law, Post Office Box 27927,
Raleigh, North Carolina 27611

FOR CAROLINA UTILITY CUSTOMERS ASSOCIATION, INC.:

Sam J. Ervin 1V, Byrd, Byrd, Ervin, Whisnant, McMahon & Ervin,
P.A., Attorneys at Law, Post Office Drawer 1269, Morganton, North
Carolina 28655 '

BY THE COMMISSION: This proceeding was instituted on February 2, 1990, by
Duke Power Company {Duke) filing.information required under Commission Rule R8-
61(b) pertaining to the proposed Lincoln Combustion Turbine Station. This filing
was followed on July 27, 1990, by the filing of an application for a certificate
of public convenience and necessity under N.C.G.S 62-110.1 to construct the
Lincoln Combustion Turbine Station on a site in Lincoln County, North Carolina.

In the application for a certificate of public convenience and necessity,
Ouke proposes to construct sixteen simple cycle combustion turbine units capabie
of generating 1,165 MW. The site is located two miles west of Lowesville on an
approximately 711-acre site. The units are designed to burn natural gas and fuel
0il. Two five-million gallon tanks will provide long-term storage for the oil
used to fuel the turbines. There will be a natural gas pipeline connection to
the facility. The site will also incliude a ¥4 acre storage pond with 125 acre-
feet of useable capacity. The project’s generation output will tie into Duke’s
transmission grid by a fold-in with the existing McGuire Longview Tie 230 KV
line. Construction of the project is scheduled to begin in October 1991.

On July 31, 1990, a Notice of Intervention was filed by the Attorney General
on behalf of the using and consuming public.

On August 1, 1890, Duke filed the testimony of Donald H. Denton, Jr.,
stating that the proposed construction conformed to Duke’s most recent Least-Cost
Integrated Resource Plan (LCIRP} approved by this Commission’s Order dated May
17, 1990, and stating that since the construction of turbines was already
included in its LCIRP, Duke did not need to file an update.

By Order of the Commission dated August 8, 1990, notice of the application
was required to be published in a daily newspaper of general circulation in
Lincoln County; and the Commission, on its own motion, set public hearings on the
appliication to commence on September 27 and 28, 1990, at the Lincoln County
Courthouse, Lincolnton, North Carolina, and in the Commission Hearing Room,
Raleigh, North Carolina, on November 20 and 21, 1990. The Order stated that Duke
would file testimony supporting its application on September 7, 1990, and would
file additional testimony detailing its demand-side management evaluations and
results by October 15, 1990. The Order provided the opportunity for intervention
by interested parties.
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On September 7, 1990, Duke filed the testimony and exhibits of Donald H.
Denton, Jr. and Richard B. Priory.

On September 21, 1990, Duke provided proof of publication from the Lincoln
Times-News and the Charlotte Observer indicating that notice of the application
had been published in accordance with the Commission’s Order.

On September 24, 1990, Petition for Leave to Intervene was filed on behalf
of George Clark, Barbara C]ark Walter Clark, Allison Clark, Donald Fisher, Mary
Fisher, Hargaret Morrison Guil]ett Boyd MclLean, Jimmie C Dellinger, Aaron
Broach, and Christine Broach (hereinafter referred to as the Intervenors). Filed
along u1th the petition to intervene was a Motion for Postponement of Hearings.
The Commission issued an Order on September 26, 1990, denying the Motion for
Postponement of Hearings insofar as it sought to postpone the hearings in
Lincolnton on September 27 and ‘28, 1990. The Commission, however, provided an
opportunity for the parties to respond to Intervenors’ motion for postponement
of the Raleigh hearing and for an additional hearing in Lincolnton. The
Commission allowed the intervention of Intervenors at the public hearing in
Lincointon on September 27, 1990. A number of public witnesses testified in
Lincointon on September 27 and 28.

On October 2, 1990, the Attorney General filed a Motion Jo1n1ng Intervenors’
Motion for Continuance of the Raleigh hearing.

On October 4, 1990, a Petition to Intervene was filed by Carolina Utility
Customers Association, Inc. An Order allowing intervention was issued by the
Commission on October 8, 1990.

On October 5, 1990, Duke filed its Response to the motion for postponement
of hearings and to the request for additional opportunity to comment in
Lincolnton.

On October 10, 1990, a prehearing conference was held in Raleigh before a
Hearing Examiner. The parties were represented, and an Order was issued on
October 17, 1990, describing procedures to be fb11owed by the parties at the
Raleigh hearing.

On October 17, 1990, the Commission also issued its Order Denying Motion for
Postponement of Hearing. The Order reaffirmed the intervention of the
Intervenors. The Commission recognized that public notice had already been given
and that postponement of the hearing in Raleigh would result in confusion to the
public and a waste of resources. The Commission also recognized that G.S. 62-82
provides for the Commission to commence hearing applications promptly and to make
fts decisions with reasonable dispatch. Finally, the Commission denied the
alternative request for an additional public hearing in Lincolnton in that the
Commission had already held two public hearings in Lincolnton and numerous
witnesses had testified.

Meanwhile, on October 15, 1990, Duke filed the testimony of Donald H.
Denton, Jr., regarding demand-site evaluations.
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Pursuant to the Commission’s August 8, 1990 Order, all parties other than
Ouke were required to file testimony by November 5, 1990. On October 29, 1990,
Intervenors filed a motion for additional time in which to prefile expert
testimony, requesting "an extension of seven days. Duke opposed this reguest in
a response filed October 31, 1990. On October 31, 1990, the Public Staff
requested that it be granted a two-day extension to prefile its testimony. On
November 2, 1990, the Commission issued Orders granting Intervenors an extension
of time to and including November 13, 1990, to prefile testimony, and granting .
the Public Staff an extension of time to and including November 7, 1990, to
prefile its testimony.

On Novémber 7. 1990, the Public Staff filed the testimony of Dennis J.
Nightingale and Danny P. Evans.

On November 13, 1990, Intervenors requested one additional day to file the
‘testimony of Dr. Douglas Crawford-Brown. This request was subsequently granted
by Commission Order of November 21, 1990. On November 13, 1990, Intervenors
filed the testimony of Dr., Robert B. Williams. On November 14, 1990, the
testimony of Or. Douglas Crawford-Brown was filed. -

The public hearing was held in Raleigh on November 20 and 21, 1990. At the
conclusion of the hearing, the Commission directed the parties to file proposed
orders on or before January 25, 1991.

During the course of the hearing, Intervenors made an offer of proof
concerning certain confidential information. The Commission ordered that the
offer of proof be submitted in a sealed envelope, and this was done by Commission
Order of March 19, 1991. The Commission did not review this information in
reaching its decision.

On November 19, 1990, the Attorney General filed a Notice arguing that the
cost of the proposed plant is currently unknown and urging the Commission to
delay a decision herein until a reasonable showing can be made as to the cost of
compliance with air and water guality regulations. Duke filed a Response on
November 30, 1990, and the Attorney General then filed 2 Request to Reply on
December 12, 1990. These filings have been considered and are ruled on
hereinafter. -

Proposed orders and briefs were filed as ordered on January 25, 1991,

On February 1, 1991, Empire Power Company filed a Petition to Intervene in
this docket. On February 8, 1991, the Attorney General filed a Paosition to the
effect that he does not object to Empire’s intervention. Duke filed a Response
opposing intervention on February 12, 1991. Empire then filed a Request to Reply
on February 15, 1991, The Commission issued its Order Denying Petition to
Intervene on February 20, 199].

The Public Staff filed a Motion for Reconsideration or Clarification on
February 22, 1991, asking the Commission to either reconsider denial of
intervention for Empire or “clarify in what docket a continuing review of the
feasibility of the Lincoln County CT plant will occur.®™ The Attorney General
joined the Public Staff's Motfon on March 4, 1991. By its March 4 filing, the
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Attorney General also requested Teave to file a late-filed exhibit, a February
27, 1991 letter from the Air Quality Section of the North Carolina Department of
Environment, Health, and Natural Resources, Division of Environmental Management
(DEM) regarding-pending air permit applications for the proposed Lincein County
plant and existing Duke plants. Empire also moved for reconsideration on March 4,
1991. Duke filed Responses to the Public Staff, the Attorney General, and Empire
on March 5 and 8, 1991. Duke opposed the tate-filed exhibit offered by the
Attorney General. Finally, Empire filed a Request to Reply on March 8, 1991.
All of :hese filings have been considered by the Commission and are ruled on
hereinafter. ‘

Based on the foregoing, the verified application, the testimony and exhibits
received into evidence at the hearing, and the entire record in this proceeding,
the Commission now makes the following: _

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Duke Power Company is a corporation organized and existing under the
Taws of the State of North Carolina, and is a public utility operating in North
and South Carolina where it is engaged in the business of generating,
transmitting, distributing and selling electric power.

2. Duke Power Company has properly made application to this Commission for
a Certificate of Public Convenience and Necessity as required prior to
commencement of construction of new generating capacity and related facilities
at its proposed Lincoln Combustion Turbine Station; all required notices have
been given and the necessary parties were present or had the opportunity to be
present at the public hearings, including members of the public who desired to
appear; hearings were held on September 27 and 28, 1990, in Lincolnton, North
Carolina, and on November 20 and 21, 1990, in Raleigh, North Carolina; and Duke,
“the Public Staff, Attorney General, Intervenors George (Clark, et al., CUCA, and
members of the public presented their views concerning the subject application.

3. Based on the evidence of future need for electric power in the Duke
service area, and the Commission’s own independent analysis of future
requirements for electric service to North Carolina, made under G.S. § 62-110.1
and 62-2(3a), and considering the interchange, pooling and purchase of power, use
of demand-side options, including conservation, Toad management and efficiency
programs, and other methods for providing appropriate, reliable, efficient and
economical electric service, public convenience and necessity requires that Duke
construct an additional 1,165 mW of electric capacity for operation beginning
as early as 1994,

4. The use of simple cycle combustion turbines for the 1,165 mW capacity
addition, based on Duke’'s Least-Cost Integrated Resource Plan as it relates to
cost and efficiency, is appropriate.

5. Construction of the Lincoln Combustion Turbine Station is consistent
with the Commission’s plan for expansion of electric generating capacity in North
Carolina which includes, among other documents, the Commission’s Order Adopting
Least Cost Integrated Resource Plans dated May 17, 1990.
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6. Duke utilized a reasonable process to select the site for the Lincoln
Combustion Turbine Station.

7. The proposed site for the Lincoln Combustion” Turbine Station .
appropriate.

8. The Commission finds the estimated construction costs of the Lincoln
Combustion Turbine Station of $480,523,000 to $517,560,000 to be reasonable,
recognizing that the actual cost wil] be dependent upon compliance with
environmental regulations, the construction schedule, and other factors.

§. The Commission finds that a certificate of public convenience and
necessity for the Lincoln Combustion Turbine Station should be issued, subject
to reporting and opportunities for further review as herein provided.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 1 AND 2

The evidence for these findings of fact is contained in the verified
application, the Commission’s files and records regarding this proceeding, the
Commission Orders scheduling hearings, and the testimony of witnesses. These
findings of fact are essentially informational, procedura1 and jurisdictional in
nature.

The Commission conducted public hearings in Lincolnton, North Carolina, on
September 27, 1990, during the hours of 7 p.m. to 10:1% p.m., and on
September 28, 1990, during the hours of 9 a.m. to 11:15 a.m. to hear from members
of the general public. Lincointon is 12 miles from the proposed Lincoln
Combustion Turbine Station project site. There were 16 witnesses on September
27 and nine witnesses .on September 28. Some of the witnesses were in favor of
the project and some opposed the project. Those in favor of the project
recognized that there was a need for capacity, that the plant would contribute
to the economy, and that Duke was a good corporate citizen. Those opposed to the
project cited the project’s effect on air quality, traffic, and the character of
the area.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 3, 4, AND 5

The evidence pertaining to these findings of fact is set forth in Duke’s
Application, Rule R8-61 filing, and the testimony of Duke witness Denton, Public
Staff witnesses Dennis J. Nightingale and Danny P. Evans, and [ntervenors’
witness Or. Robert B. Williams.

NEED FOR ADDITIONAL CAPACITY

Witness Oenton presented testimony to support the application for the
certificate to construct electric generation facilities and to address Duke’s
least cost integrated resource planning. He testified that Duke had filed its
Least Cost Integrated Resource Plan (LCIRP) on April 6, 1989, and its Short-term
Action Plan on April 26, 19%0. The Commission Order Adopting Least Cost
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Integrated Resource Plans dated May 17, 1990, approved the LCIRP presented by
Duke, concluding that the plan should provide adequate and reasonable reserve
capacity during 1990-2003. ‘

. Witness Denton also testified that Duke’s Teast cost planning process tended
to show that Duke’s near term capacity addition needs are best met by peaking
capacity, and that the best option to meet the peaking resource requirement is
combustion turbines. Duke’s LCIRP includes as capacity additions over 2,100 mW
of new combustion turbine capacity during 1994-99. He stated that construction
of the 1,165 mW Lincoln Combustion Turbine Station is an integral part of Duke’s
LCIRP and is consistent with the Commission’s plan for expansion of electric
generating capacity reflected in the Commission’s May 17, 1930 Order.

Witness Denton further testified that growth in the service area continues
to add peak electric demand to -the Duke system. From 1974 to 1989, the Duke
system peak demand grew at an average annual rate of 3.5%. The most recent
forecast projected the 1990 system summer peak to be 14,452 mW and an average
annual peak growth rate of 2.4% for the years 1990-2004. He testified that in
order to meet customer demand, Duke is bringing on line the four-unit Bad Creek
Pumped Storage Hydroelectric project, is refurbishing units in its Plant
Modernization Program, and is relying on lcad reductions expected from Duke's
demand-side management program. .

Witness Denton testified that Duke’s reserve margin will be below 20% in the
years 1990 through 1993. He stated that this margin should be adequate in the
near term given that there is surplus capacity in the Southeast which will be
available on the spot market during that period. He also stated that a reserve
margin helow 20% is unacceptable in the long term. He contended that the
capacity from the Lincoln Combustion Turbine Station is necessary to maintain the
minimum planning reserve margin in 1994 and beyond.

Witness Denton also discussed Duke’s efforts to purchase capacity from other
sources. He stated that Duke is presently finalizing an agreement on a purchase
of 200 mW, but that this would not affect the schedule for the Lincoln Combustion
Turbine Station. He indicated that the approval of the Lincolin Combustion
Turbine Station will help in future negotiations to purchase capacity from other
sources by providing an approved alternative to such purchases. -

Witness Denton discussed Duke’s demand-side resources contained in the most
recent Short-Term Action Plan filed in April 1990. The demand-side programs
incorporate load reductions associated with existing programs as well as new
programs. The existing programs consist of interruptible type programs that are
designed to be activated during capacity shortage situations. The interruptible
programs target residential water heaters and air conditioners, industrial
processes, and customer owned standby generators. In addition, there are
conservation programs which include lighting, insulation, heating, ventilation,
and air conditioning systems. The new programs include the promotion of
Residential High Efficiency Heat Pumps, Commercial Air Conditioning Load Control,
and Standby Generators with backfeed capability. These programs are currently
implemented in pilot project studies to validate program design assumptions and
customer acceptance.
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Witness Denton testified that the most recent demand-side evaluations
included 54 options consisting of existing and new programs, addressing all
customer and market sectors, for initial analysis. Following the economic tests
and the risk-assessment.test contained in its- LCIRP process, -23 of the.options
were selected for inclusion in the LCIRP. In addition, six options are or will
become pilot programs. He concluded that the cumulative impact of the 23 demand-
side options results in an equivalent combustion turbine capactty of 945 mW in
1995 and 1,607 mW by the year 2004 as compared with the 1990 Short-Term Action
Plan which reported 714 mW in 1995 and 879 miW by 2004. Even with this peak load
reduction, the analysis shows the need for all 16 Lincoln combustion turbines in
the 1994 to 1996 periocd and shows that reserves during this period will rise only
slightly above the 20% minimum planning reserve margin. ‘ .

Witness Evans presented the Public Staff’s most recent independent peak load
forecast for Duke, which projects the system summer peak to grow from 14,143 mW
in 1990 to 19,729 mW in 2005, an average annual growth rate of 2.2%. He
testified that the forecast used by Duke in this proceeding is based on
essentially the same methodology as that used by the Public Staff. He expressed
some concern about the way Duke models the electricity price effect, and he
therefore viewed Duke’s forecast with caution.

Witness Nightingale addressed Duke’s most recent demand-side management
(DSM) evaluations, the need for the Lincoln Lombustion Turbines based upon both
Duke’'s and the Public Staff’s current peak load forecasts considering the
Commission’s minimum 20% reserve margin for planning purposes, and the Public
Staff’s position on Duke’'s request for a certificate of public convenience and
necessity.

Witness Nightingale stated that Duke should be commended for the effort put
forth to complete its new DSM evaluations in time for inclusion in this
proceeding. He indicated that the increase in cumulative DSM capacity compared
to the DSM capacity contained in Duke’s April 1990 Short-Term Action Plan is
significant. Witness Nightingale also pointed out that the Public Staff was
extremely pleased with Duke’s leadership in the area of DSM. While North
Carolina has embraced load management and similar concepts for years, least cost
integrated resource planning is now resulting in a broad range of new
conservation and DSM programs. Many of the DSM programs adopted by Duke are new
to most customers in this State. ‘

‘Nevertheless, witness Nightingale expressed reservations about Duke’s
strategic sales programs. He pointed out that 11 of the 23 demand-side programs
ware strategic sales programs designed to increase the use of electricity during
periods of low cost. He recommended that a study of the appropriate level of
strategic sales programs be performed by Duke in its next DSM evaluation and that
the study should address the potential problems of strategic sales programs, such
as creating sales during peak loading periods.

Witness Nightingale also recommended that Duke’s next DSM evaluation should
look more to demand reduction programs and conservation programs geared to
postpone or negate future capacity additions, and specifically the combustion
turbine additions projected for 1997 and 1999 and the coal fired capacity
additions projected for the years 2000 and 2001. He indicated that Duke had

8

001312



committed to increase its research and development efforts regarding demand
reduction and conservation programs.

In reviewing-Duke’s-application, witness-Nightingale commented on the Jack
of nonutility generator (NUG) generation shown for the future. He testified that
the Public Staff believes Duke should adopt a nonutility generation goa) of 500
mW of NUG capacity additions by the year 2000. On cross-examination, he noted
that any new NUG capacity would have to be cost justified on the Duke system and
that it is not appropriate to show NUG capacity in reserve margin calculations
until Duke has contracts in hand for nonutility generation.

In response to witness Nightingale, witness Denton testified that Duke does
not have any objections to establishing a goal of aggressively pursuing
nonutility generation. He stated that studies have been performed to evaluate
the opportunities for installing- cost-effective nonutility generation and that
the studies found there is not significant generation available which is.cost-
effective on Duke’s system. -

Witness Nightingale testified that the 20% planning margin is a minimum and
that the optimal reserve margin may be higher. He testified that his review of
the need for the Lincoln combustion turbines, based upon both Duke’s and the
Public Staff’'s current peak load forecasts and the Commission’s minimum reserve
margin, indicated that all of the Lincoln capacity will be needed by the summer
of 1997. He fndicated that the difference in the Duke and the Public Staff
forecasts primarily influences how many units are added in each year between 1994
and 1997. Based upon the information known today and Duke’s commitment to strive
to offset future generation additions by intensifying its DSM and nonutility
generation efforts, the Public Staff recommended the issuance of a certificate
of public convenience and necessity for the Lincoin combustion turbines.

Intervenor witness Dr. Williams testified that he examined Duke’s and the
Public Staff’s 1989 and 1990 long-term forecasts of peak demand for electricity.
The forecasts by Duke and the Public Staff predict an increase in the peak in
every year during the forecast period. The 1990 Duke forecast, however, predicts
higher peaks than do the others. Witness Williams concluded that Duke’s 1990
forecast is not the most accurate predictor of Duke’s peak demand in the forecast
period. He raised three concerns. First, he was concerned that Duke's
forecasting techniques over-emphasize an abnormal year such as the high peak that
occurred in 1989. Second, he believed that Duke’s economic variables did not
adequately recognize current economic conditions and noted that the actual
temperature adjusted peak demand for 1990 was below both the Public Staff’s and
Duke’s forecasted peaks. Third, he was concerned about Duke’'s use of three
separate variables reflecting the real price of electricity and Duke’s forecast
that the real price of electricity would decline during the forecast period.

In response to witness Williams’ first concern, witness Denton testified
that the January 1990 Duke forecast reflected an unanticipated growth in the
industrial base and the earlier opening of schools in North Carolina. He stated
that one of every three years, the peak system demand will occur after the
schools open. He noted that the 1989 peak occurred in late August. Duke used
1988, not 1989, as the base year for the 1990 forecast because of the unusual
growth in 1989.
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In response to witness Williams’ second concern, witness Denton testified
that the 1990 temperature adjusted peak was 14,058 mW as compared to the 1990
Duke forecasted peak of 14,452 mW. He testified further that a deviation from

the forecast in.any one year-is not unusual and not necessarily-an-indication - -

that the forecast is incorrect. He stated that a forecast is based on averages
and that the forecast is a 15-year forecast of average economic conditions under
probable weather conditions.

In response to witness Williams’' third concern about Duke’'s use of three
separate variables on the real price of electricity, witness Denton testified
that two of these three variables were zeroed out of the forecast which had the
result of reducing the 1994 peak forecast by approximately 500 mW. He also
testified that the real price of electricity has declined since 1987.

Witness Williams testified that Duke had not included nonutility generating
capacity in its Lincoln combustion turbine evaluation. He testified that Duke
is currently exploring purchases for the 1990°s of 500 mW of peaking-type service
available for purchase from 1993 to 1997 and 80-250 mW which may be available for
purchase from 1995 to 1999. He noted that these resources were not included in
Duke’s plans for capacity additions. He concluded that if the additional
nonutility generation and purchase power opportunities are added into the Public
Staff’s evaluation of the need for the Lincoln Combustion Turbines, reasonabie
reserve margins are predicted without additfon of the Lincoln Combustion
Turbines. On cross-examination, he acknowledged that NUG capacity should not be
included as available if it was not firm capacity.

The Commission concludes that the need for near term peaking capacity is a
part of Duke’'s Least-Cost Integrated Resource Plan as approved in 1990. The
proposed 1,165 mW Lincoln Combustion Turbine Station is intended to fill the need
for near term peaking capacity.

Among the fears expressed by some parties to the preceding was the view that
Ouke’s real price of electricity may increase over the next few years rather than
decrease or remain stable as projected by Duke. Such fears are based at least
partially on Duke’s ability to obtain annual rate increases through the fuel
adjustment mechanism and the experience modification factor (EMF) procedure
permitted by G.S. § 62-133.2, and on the potential for general rate increases in
response to the impending commercial operation of the Bad Creek pumped stoérage
station and perhaps other generating stations. If such real price of electricity
does increase, the price elasticity impact of such increase may lower the rate
of growth of Duke’s peak loads.

Furthermore, the uncertainties surrounding the American economy at the
present time preclude any easy assumption that the current economic downturn will
be short lived. There are fears among some of the parties that Ouke’s load
forecast does not adequately account for the possibility of a significant
economic downturn in the near future. These fears are heightened for some by the
fact that Duke’s actual 1990 summer peak was significantly below the level
projected in Duke’s 1990 forecast, and that an abnormally high peak in 1989 may
have unduly influenced the forecast. -
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Duke indicated that it had little reason to believe that acceptable
purchased power or NUG generation would be available at reasonable prices.
However, both witness Nightingale and Or. Williams contended that Duke could
obtain a greater amount of purchased power or NUG generation- than was reflected
in its 1990 forecast. The projected availabiltity of purchased power or NUG
generation hinges primarily on the level of certainty that such capacity will be
firm capacity. '

After analyzing all of the evidence, the Commission concludes that the
Lincoln Combustion Turbine Station will be needed to provide generating capacity
for Duke’s North Carolina retail ratepayers at least by the late 1990’'s and very
possibly as early as 1994, In view of the uncertainttes surrounding the
forecasted rate of load growth and the level of contribution to Duke’s system
from purchased power and NUG generation, the Commission anticipates that the
commercial operation date of each individual combustion turbine unit contemplated
for installation at the Lincoln Combustion Turbine Station will be timed in such
a manner as to maintain Duke’s system reserve margins as close as reasonably
possible to the 20% minimum standard adopted by the Commission. However, the
timing of each individual CT unit must also be consistent with cost effectiveness
and other considerations contained in Duke’s approved least cost integrated
resource plan,

QUKE AGREEMENT RE: DSM AND NUG

The Public Staff pointed out to the Commission that it had reached an
agreement with Duke shortly before the hearing in this proceeding. The Public
Staff agreed not to contest the Certificate of Public Convenience and Necessity
for the Lincoln Combustion Turbine Station and Duke agreed to strengthen its
efforts in the demand side management (DSM) and NUG generation areas.

The Public Staff analyzed Duke’s efforts to meet its needs with DSM and NUG
generation and was greatly satisfied with Duke's OSM efforts. The Public Staff
was especially pleased with Duke’s leadership in the DSM area. It cited the
increases in cumulative DSM capacity over those shown in Duke’s 1990 short-term
action plan, and increased spending proposed by Duke for DSM programs. Many of
Duke’s DSM programs are new to customers in this state.

The Public Staff and Duke reached agreement on two DSM policies: first,
that Duke will move toward more balanced spending between load management and
conservation programs; and second, that Duke will move toward a reduction in the
number of "strategic sales” programs and related spending. .

Duke acknowledged that more of its new spending on DSM programs is on load
management than on conservation programs. Duke agreed to concentrate more of its
research on cost effective conservation programs. It also agreed with the Public
Staff that future DSM programs should aim towards forestalling construction of
future generating plants.

The Public Staff was troubled by the number of "strategic sales™ programs
and the amount of spending on them. Duke assured the Public Staff that, as
future generating plants draw closer, its least cost integrated resource planning
(LCIRP) process will reject an increasing number of the strategic sales programs.
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The Public Staff advised that it was satisfied that Duke’s LCIRP process will
work as Duke has indicated, However, it indicated that if future LCIRP filings
did not show reductions in the strategic sales programs, it reserves the right
to request-a review of the process. '

The Public Staff is not as satisfied with Duke’s efforts to encourage NUGs.
To assure NUGs that Duke is serious about its interest in NUG development, the
Public Staff recommended that Duke adopt a reasonable goal, such as 500 mW of NUG
additions by the year 2000. The Public Staff pointed out that Duke has already
achieved over 122 mW of its original goal of 127 mW of NUGs by the year 2001.
It contends that since Duke has set specific megawatt goals in the past, it
should be able to set such goals for future additions. .

Duke did not agree to set a specific megawatt goal for NUG additions, but
agreed to strengthen its NUG program. It has designated a central contact person
to handle NUG inquiries, and it has set a goal of aggressively pursuing NUGs as
a part of its LCIRP.

The Commission is of the opinfon that the agreement between the Public Staff
and Duke regarding DSM and NUG programs should be adopted herein. Duke’'s
ex?;gsionkof DSM programs and spending reflect a strong commitment to making its
Lc work.

The Commission is further of the opinion that this proceeding is not the
appropriate forum for setting a specific megawatt goal for NUG additions.
Although NUG additions were discussed herein and were a consideration in the
determinations made herein, further discussion is needed before a specific .
megawatt goal 1is established for NUG additions. New NUG additions will be
closely monitored in future LCIRP filings and particularly in future generic
hearings on the LCIRP process. Discussion of specific megawatt goals for NUG
additions would be more appropriate within such LCIRP process.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 6

The evidence for this finding is found in the testimony of Duke witness
Priory and the Intervenor’s witness Crawford-Brown.

Witness Priory’s Exhibit RBP-1 shows that Duke conducted a comprehensive
siting study to identify potential locations for a combustion turbine facility
on the Duke system. The study evaluated various site-specific costs and
environmental impacts to arrive at an appropriate site. The methodology used was
a screening approach starting with the Duke service area. Coarse screening
criteria were daveloped to determine exclusion areas and preferred areas. The
coarse screening criteria are listed below:

Proximity to load center
Primary iocation in northeast part of the service area;

Secondary location in the central to southwest part of the
service area.
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Water Avajlability

Adequate.water storage and scurce of recharge water;
Location near large streams, rivers, and reservoirs preferred.

Permitting '
No existing air or water quality constraints.
Land Ownership
Use of Duke Power prdperties where possible.
Pipeline
Location within 15 miles of natural gas pipeline if possible.
Transmission System
Proximity to S00, 230, or 110 KV lines.
Railroad
Proximity to carrier lines.
Population
Density exclusion limit of 400 persons per square mile.
PSD Class I Area

A 10-kilometer buffer zone for all Prevention of Significant
Deterioration (PSD) Class ! areas.

Land Use

Land use was reviewed to locate acceptable and unacceptable
sites near lakes in Duke’'s service area. '

Ten potential siting zones were identified from the coarse screening criteria.
Within these zones, 53 preliminary sites were identified.
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Twenty-seven of the 53 sites were studied in detail. Fine screening
criteria were applied to the sites for development of site-specific costs and
gv?luation of environmental concerns. The fine screening criteria are listed

alow: - IR . _ . .

T _CON RATIONS
Construction Costs

Earthwork
Railroad

Gas Pipeline
Buildings
Switchyard
Tanks
Water Supply
Engineering
Support

Transmission Line Costs

Construction
Reliability

Land Acquisition Costs

ENVIRONMENTAYL CONSIDERATIONS

Air Quality

National Ambient Afr Quality Standards (NAAQS)
Existing Air Quality

Additional Considerations

Endangered species
Aquatic recreation
Terrestrial recreation
Water shortage area
Water quality

After application of the fine screening criteria, six sites in North
Carolina {including the Lincoln County site) and one site in South Carolina were
selected for detailed evaluation. Two North Carolina sites were located in Rowan
County and one each was located in Davidson, Rockingham and Stokes Counties. The
South Carolina site was located in York County. These other sites were rejected
based on site-specific costs and/or environmental impacts.

An area in Lincoln County was jdentified as the best site area. Witness
Priory testified that the site is well suited when considering environmental
aspects, costs, and fuel and transmission access. The specific site ultimately
purchased was included in the Lincoln County area identified in the siting study.
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Although the site was not the first property within the Lincoln County area
pursued by Duke, the site embodies all the characteristics which made the area
attractive. Witness Priory stated that Duke’'s siting methodology focused on
areas instead of specific parcels of property-because it is difficult to identify
property lines and willing sellers during the siting process. He testified that
~of the seven final sites, the Lincoln County site was chosen primarily because
of cost. The incremental cost to develop the Lincoln County site was $7.183
million; the incremental cost of the York County site, which was also serfously

considered, was $22.023 miltion. '

Witness Priory acknowledged that Duke had expressed a preference for a site
near large bodies of water in its coarse screening criteria because Duke was
~considering a number of technologies at that time, but that this criterion was
not important with respect to simple cycle combustion turbines.

Witness Crawford-Brown testified on behalf of the Intervenors. He testified
that Duke excluded areas with existing air quality problems in its siting
process. Among the areas excluded were Mecklenburg County, because of carbon
monoxide and ozone problems, and Gaston County, because of particulate problems.
Duke.also excluded areas within ten miles of its Allen, Marshall and Cliffside
generating plants because of concern with sulfur dioxide emissions at those
plants as estimated by Duke Power in a modeling study. Duke did not, however,
exclude an area around its Riverbend plant, which is only six miles from the
Lincoln Combustion Turbine site. Witness Crawford-Brown concluded that Duke’s
decision not to exclude a 10-mile area surrounding the Riverbend plant was not
justifiable. Such an exclusion would eliminate the proposed Lincoln County site
from consideration., In addition, he predicted that prevailing wind directions
will transport emissions from the Marshall and Allen plants toward the Lincoln
Combustion Turbine Station site and that if the exclusions areas around those
plants were adjusted to reflect transport patterns and prevailing winds, the
exclusion area around the Marshall plant would exclude the Lincoin Combustion
Turbine Station site.

In response to cross-examination, Or. Crawford-8rown testified that he was
not qualified to talk about economic factors resulting from the Clean Air Act,
and he acknowledged that “"the manner in which the Clean Air Act will be
administered in North Carolina is not established.” He also testified that the
Clean Ajr Act will be a "consideration for the entire range of facitities which
Duke Power operates,” and that Duke could "leave the LCTS entirely as it is and
simply reduce emissions from some other facility." He concluded that "there is
a good possibility that the Clear Air Act would have no impact whatscever on
LCTS™ and would not predict the probability of any action resulting from the
Clear Air Act.

With respect to these matters, Duke witness Priory testified that the three
exclusion areas around Marshall, Allen, and Cliffside were chosen because the
existing emissions in those areas were close to nationa) ambient air quality
standards based on Duke’s modeling results in 1980. An analysis was perfarmed
to see how close a new source could be located to the existing plants without
affecting air quality at the existing plants. It was determined that combustion
turbine emissions outside a ten-mile radius from the new source would not cause
a significant impact on the air quality in the vicinity of the existing plants.
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The location of the site was not known at the time Duke established the 'coarse
screening criterta, and a ten-mile circular exclusion area was determined to be
sufficient. The exclusion area was used to assure that the new source would not
cause the existing-plants to exceed the national -ambient air quality standard.
With respect to Duke’s failure to draw an exclusion area around Riverbend,
witness Priory testified that a 1980 study, Exhibit DCB-2, was used to draw the
exclusion areas. The study shows maximum concentrations of sulfur dioxide for
each plant based on 3-hour averages and 24-hour averages. Exhibit DCB-2 shows
maximum 3-hour concentrations of sulfur dioxide at Marshall as 1134 micrograms
per cubic meter, Allen as 1301 micrograms per cubic meter, Cliffside as 1542
micrograms per cubic meter, and Riverbend as 1022 micrograms per cubic meter.
The National Ambient Air Quality Standard for the maximum 3-hour concentration
of sulfur dioxide ¥s 1300 micrograms per cubic meter. Based on this data,
witness Priory stated that Duke elected to exclude areas around Marshall, Allen,
and Cliffside. The Riverbend maximum 3-hour concentration was lower than those
at Marshaill, Allen, and Cliffisde. The Riverbend maximum 24-hour concentration
was higher than at Marshall. However, Priory testified thdt Duke was not
concerned with 24-hour concentrations in siting the Lincoln Combustion Turbine
Stations because the Lincoln Combustion Turbine Station will be a peaking station
and is not expected to run for iong periods of time.

The Commission has held that a complainant challenging the siting of an
electric transmission line must show that the utility’s site selection was
arbitrary and unreasonable in order to prevail. Gwynn Yalley, Inc. v

Duke Power Company 78 Report of NCUC Qrders and Decisions 186 (1988); Kirkman v.
Duke Power Company, rt of NC rders and isi (1974). Thesewere

complaint cases, and the burden of proof was on the Complainant. The present
docket is a certificate proceeding pursuant to G. 5. 62-110.1 and the burden of
proof is on the utility. &.S. 62-110.1 provides that a utility must obtain a
certificate that public convenience and necessity requires, or will require,
construction of a new generating facility. The statute sets forth no specific
requirements as to the siting process of new generating facilities. The purpose
of the statute is to prevent costly overbuilding of generating faciltities, and
environmental concerns are generally left to other regulatory agencies.
State ex rel. Utjlities Commission v. High Rock Lake Association, 37 N.C. App.
138, 245 S.E.26 787, cert. denied, 295 N.C. 646, 248 S.E.2d 257 (1978). Though
"not at the heart of the regulatory process” under G.S. 62-110.1, the Commission
recognizes that environmental concerns are relevant to the extent they affect the
cost and efficiency of a proposed generating facility. Jd. The Commission also
recognizes its responsibility under the State Enviromental Policy Act and
specifically under G.S. 62-2(5S) "to encourage and provide harmony between public
utilities, their users and the environment.” The Commission has considered all
of the siting and enviromenta) concerns raised by the evidence. The Commission
concludes that Duke has the burden of proof to show that its siting process was
reasonable and that the site proposed for the new generating facility is an
appropriate one. - :

Based on the evidence presented, the Commission concludes that Duke has
conducted a thorough and reasonable siting process. Duke applied coarse
screening criteria to determine exclusion areas where it would be difficult to
place a plant and preferred areas which would tend to lower the cost of the
plant. Duke then applied fine screening criteria to determine site-specific
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costs and environmental concerns. Duke selected the Lincoln County site based
on the siting criteria which include costs considerations.

Intervenors® witness ¢rawford-Brown ratsed several concerns with the siting
process. First, he contended that Duke should have drawn an exclusion area around
Duke’s Riverbend plant which would have eliminated the Lincoln County site. The
primary basis for this contention is the fact that Riverbend’s 24-hour sulphur
dioxide concentrations are above those at Duke’s Marshall plant around which Duke
drew an exclusion area. Duke’s evidence tended to show that it was not concerned
with the 24-hour concentrations because the Lincoln County facility will be a
peaking station and will not run for long periods of time. Witness Priory stated
that the exclusion areas were based upon three-hour concentrations, and the
Commission notes that the Riverbend three-hour emissions are below those at
Marshall. Witness Crawford-Brown also contended that Duke’s circular exclusion
area around Marshall should have been drawn to reflect the prevailing wind
directions to insure that emissions from the Marshall station would not affect
the combustion turbine site. However, witness Priory testified that the purpose
of the exclusion area was not to protect the combustion turbine site but to
protect air quality levels at Duke’'s existing plant sites. The Commission
concludes that Duke’s exclusion areas were drawn in a reasonable manner.

Witness Crawford-Brown’s other major concern with the siting process was the
effect of the new Clean Air Act. The Commission notes that this Act became law
well after the site selection process was completed. Furthermore, the witness
stated that it will be a long time before the implications of the Act can be
assessed and that the Act may have no impact whatsoever on the Lincoln County
site. The Commission is concerned with the effect of air quality regulations on
the site, as discussed later in this Order. Subject to that discussion, the
Commissi?n finds from the evidence that Duke’s site selection process was
reasonable.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7

The evidence for this finding of fact is found in the testimony of Duke
witness Priory, Intervenors’ witness Crawford-Brown, and the public witnesses.

Turning to the appropriateness of the site chosen, the evidence tends to
show that the project site is located in Lincoln County on State Road (SR) 1511,
approximately two miles west of Lowesville, The site is adjacent to a Targe,
active commercial quarry. Other communities surrounding the project include
Lincolnton (12 miles west), Gastonia (14 miles southwest), Charlotte (18 miles
southeast), and Davidson {11 miles northeast). Lake Norman and the Catawba River
are three miles east of the project. The project site borders or includes
portions of Anderson Creek and Killian Creek. Forney Creek is nearby. The
project site consists of approximately 711 acres. Approximately 50% of the site
is agricultural fields planted with pine seedlings; and the reminder is second-
growth hardwoods, pines or mixed pine/hardwood stands. Access to the project
site is by SR 1511, which connects N.C. Highways 16 and 73. This road will
provide access for all work force and material deliveries during construction as
well as for plant staff, material deliveries, and fuel oil shipments during
ocperation.
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Witness Priory testified that comprehensive studies were performed to
evaluate the existing environmental conditions and the environmental impacts of
construction and operation of the Lincoln Combustion Turbine Station. Studies
included measurements of the chemical and physical characteristics of Killian,
Forney and Anderson Creeks. Aquatic macroinvertebrates and fish were sampled and
identified from the creeks. The samples were typical of Piedmont streams
impacted by agricultural and moderate residential development. Terrestrial flora
and fauna were also surveyed. No rare or endangered plant or animal species or
habitat for such species was found to occur on the site. The existing air
quality was evaluated based on information from ambient air monitoring performed
by the State Division of Environmental Management. Witness Priory concluded that
the existing ambient air quality at the project site is well below National
Ambient Air Quality Standards.

Witness Priory stated that the environmental effects of site construction
will be minimal. With respect to water quality of streams bordering the site,
some temporary effects due to sediment from erosion during grading activities are
expected. These effects will be minimized by the Sedimentation and Erosion
Contrel Plan, which will include an undisturbed vegetation buffer between the
construction site and the streams, Impacts of siltation on aquatic
macroinvertebrates and fish will be minimized by erosion control measures.
Terrestrial impact will consist of the permanent clearing of approximately 100
acres of mixed hardwoods, pines, shrub, and pasture land. The effect on wildlife
on the site will be the loss of some upland game habitat. Effect on wildlife
outside the 100 acre area of immediate construction will be minimal and
temporary. Air quality impacts during construction should be minimal and will
be in accordance with permits issued by appropriate state agencies.

Witness Priory testified that the environmental impact of project operation
is also expected to be minimal. Water quality in Killian Creek will be affected
in two ways: stream flow will be reduced due to the withdrawal of water for
project use and stream chemistry will be affected due to project wastewater
discharges. Stream flow reduction will be minimized by use of a water storage
pond and by limiting withdrawals to periods of ample stream flow. Wastewater
discharges to Killian Creek will meet the requirements of the National Pollutant
Discharge Elimination System (NPDES) permit. He further testified that effects
of operation on aquatic macroinvertebrates and fish will be minimized by the use
of the water storage pond and by the low withdrawal velocities at the Killian
Creek intake structure. Projected sound contours during operation of the plant
were developed from manufacturer’s specifications to estimate sound levels at
various distances from the plant. It is expected that the sound will not
adversely impact the surrounding community. Witness Priory also testified that
detailed evaluations of the air quality impacts had been performed in support of
the air quality Prevention of Significant Deterioration (PDS) permit and that
modeled concentrations are well below ambient air quality standards. He
testified that emissions will meet the requirements of the permit and will have
minimal impact on existing air quality.

Witness Crawford-Brown questioned the reliability of sulfur dioxide
measurements obtained at the Iron Station monitor as a basis for estimating the
sulfur dioxide ambient level at the Lincoln Combustion Turbine Station site. He
testified that a monitor closer to the Lincoln Combustion Turbine Station might
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show a larger effect from emissions at Duke’s existing plant and might cause
standards to be exceeded. Witness Crawford-Brown also testified about concerns
with air quality under expected changes required by the new-Clean Air Act. The
Lincoln County stte-1s in a-panhandle of land surrounded on three sides by areas
of concern with air quality. Witness Crawford-Brown testified that the new Clean
Air Act may result in new monitoring in the Charlotte area which may place that
area in the "serious™ air quality category. Such a category would require
reduction in sulfur dioxide emissions and may result in closer scrutiny of new
sulfur dioxide and nitrogen oxide emissions in the surrounding area. He conceded
that reductions might be accomplished through the anticipated system of
allotments, and on cross examination he conceded that the manner in which the
Clean Air Act will be administered in North Carclina has not been established
yet. '

Duke witness Priory explained that the purpose of using data from the Iron
Station monitor in the modeling was to capture the ambient air quality absent any
sources. A1) existing sources were then modeled in the analysis. This results
in emissions from Marshall, Allen, and Riverbend being modeled into the study.
In fact, to the extent that emissions from Marshall, Allen, and Riverbend are
already included in the ambient air quality at Iron Station, there is some double
counting of these emissions. ‘

Various public witnesses also testified concerning the site. The proposed
site is now in a quiet, rural area. Construction and operation of the proposed
plant will cause a substantial increase in noise and traffic. Witnesses
expressed particular concern about traffic since fuel oil will be delivered by
tanker truck on a narrow, two-lane, winding rural road. The same road carries
school buses for the three nearby public schools. Various witnesses testified
to the deterioration of the quality of Tife in the area and to the loss of other,
more desirable development in the area.

The Commission concludes that Duke has carried its burden of proof as to the
appropriateness of the site of this facility. Duke has Tocated a site which is
Tess than a mile from a gas transmission line, has an adequate existing
transmission line, and has an adequate water supply. Duke did not displace any
homeowners in obtaining this site, and the site has substantial acreage so as to
provide a large buffer area separating the plant from adjacent property owners.
The Commission is mindful of the concerns addressed by the Intervenors and by the
public witnesses. The traffic concerns expressed were largely premised on the
facility’s running 24 hours a day with no oil in the storage tanks, a scenario
which is highly unlikely. The Commission is also cognizant of the public
witnesses’ testimony on the history of the site, which once included the home
where Stonewall Jackson was married. This home was torn down prior to Duke's
purchase of the property, and Duke has conducted comprehensive studies of the
site to ensure that there are no significant historical or archaeological sites.
The Commission also notes that the site is adjacent to an active gquarry.
Construction and operation of the facility will undoubtedly have some effects on
the surrounding area; however, this is inevitable wherever the facility is
Jocated. Primarily, concerns as to water and air quality are the responsibility
of other agencies, and the Commission will condition the certificate granted
herein upon Duke’s compliance with applicable environmental permits. The effect
that compliance with environmental permits will have on the cost of locating the
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facility .at this specific site is considered hereinafter. Subject to that
discussion, the Commission concludes that the proposed site of the Lincoln
Combustion Turbine Station is appropriate.

EVIDENCE AND CONCLUSIONS FOR FINDING OF"FAtf NO. 8

The evidence for this finding is contained in the testimony of Duke’s
witnesses Priory and Denton, Public Staff witness Nightingale and Intervenors’
witness Crawford-Brown.

Witness Priory testified concerning the cost of the Lincoln Combustion
Turbine Station. He testified that the Lincoin facility will include 16 General
Electric simple cycle combustion turbine units, each rated at 72.8 mW, and
auxiliary equipment. Total plant capacity will be 1,165 mW. The facility will
tie into an existing 230 KV transmission line on the plant site. The facility
will also include two S-million gallon fuel oil storage tanks, administrative and
maintenance support buildings, and a water storage pond. The units will be
fueled by either natural gas or fuel oil. A natural gas pipeline is located less
than one mile from the station. The project cost estimate is dependent on the
schedule for bringing the units in service. Duke Exhibit RBP-1 indicated plans
to install from four to twelve units in 1994, with the remainder in 1995 and
1996, and in-service cost from $480.523,000 to $517,560,000. The estimate
includes all required Tabor, materials, equipment, contingency, and engineering
and supervision costs, as well .as overhead costs and legal expensés. In
discussing the current project schedule, Mr. Priory identified a construction
start date of October, 1991, with the first six units in service by summer of
1994. The remaining ten units are scheduled to be in service by summer of 1995.
He indicated that the current schedule is based on the capacity reguirements
outlined in Mr. Donald H. Denton’s testimony. Witness Denton stated that Duke
plans to build the plant in the most cost efficient manner to meet the needs of
the system, taking into account all of the parameters that impact construction.
Other evidence tended to show that two-thirds of the estimated costs are under
contract and one-third is not.

. The primary concerns raised with respect to the cost of the facility are
those concerning the air and water permitting costs. By filing dated November
19, 1990, the Attorney General urges the Commission to delay its decision in this
case until such time as a reasonable showing of the costs and conditions of
compliance with air and water quality environmental regulations could be made.

'N.C.G.S. 62-110.1 requires an applicant to file "an estimate of construction
costs in such detail as the Commission may require.”™ The Commission must approve
the cost estimate. Rule R8-61(b)}{9) requires an applicant to provide the
following:

A statement of estimated cost information, including plans and related
transmission capital costs . . . ; all operating expenses by
categories, including fuel costs and total generating cost per net KwH
at plant; and information concerning capacity factor, heat rate, and
plant service life.
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Cost estimates, not actual cost figures, are required by the statute and the
regulation and Duke has provided the cost information required. Ouke witness
Priory testified that the cost estimate is reasonable. The Commission recognizes
that any cost estimate may change over time for a variety of reasons, tncluding
the permitting and licensing process. '

The siting and construction of a generating facility involves numerous
permits and licenses as shown on pages 8-1 to 8-3 of Duke’s Rule R8-61(b) filing.
The permitting and licensing process is time consuming and costly. Duke has
spent approximately $8,775,000 on the Lincoln Combustion Turbine Station site and
plans to spend an additional $16,141,000 prior to the start of construction in
October 1991. The ultimate cost of compliance with environmental permits at this
site 15 not known and cannot be known at the present time. In this case
uncertainty 1is greater than usual because of the recent passage of new
legislation on air quality. The February 27, 1991, letter from DEM which the
Attorney General has asked to submit as an exhibit does not either resolve Duke’s
pending air permit applications ar quantify new costs resulting from the Clean
Air Act. We deny the Attorney General’s motion to submit the letter as evidence.

The Commission concludes that it cannot withhold a decisfon indefinitely,
as requested by the Attorney General, since G.S. 62-82 directs the Commission to
decide certificate applications within a certain time frame. Based on the
estimate and the testimony now available, the Commission finds that Duke’s cost
estimate is reasonable. However, we recognize that the actual cost is dependent
upon future regulatory developments, the actual construction schedule and other
factors. The Commission will therefore direct further reporting and opportunity
for reevaluation as hereinafter provided.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 9

This finding, which is really a conclusfon of law, is based upon the
preceding findings and discussions of evidence.

Duke asks the Commission to issue a certificate of public convenience and
necessity. Ouke recognizes that it must construct and operate the facility in
strict accordance with all applicable laws and regulations, including permits to
be obtained from the Division of Envircnmental Management and the Division of
Water Resources dealing with air and water quality. Duke also recognizes that
it must provide progress reports as required by G.S. 62-110.1(f), as wel) as the
various filings required by the Commission rules on least cost integrated
resource planning.

The Public Staff asks the Commission to go further. In addition to
incorporating the Public Staff’s agreement with Duke on DSM and NUG issues, which
has already been discussed, the Pubtic Staff wants the Commission to require Ouke
to address specifically, and separately from other plants, the proposed schedule
and continuing need for the Lincoin Combustion Turbine Staticn in connection with
future least cost integrated resource planning filings. The Public Staff also
wants a status report addressing the status of engineering, outstanding permits,
changes in costs, and the reasons for any changes in costs. The Public Staff
sees these filings as a means of providing an opportunity to reevaluate this
proposed faciltity based on future changes in need or costs. [t maintained that
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future reevaluations of the project in LCIRP filings are advisable because Duke
can cancel or postpone some of the planned units as conditions require.

As noted above, the Attorney General asks the Commission to continue this
proceeding .until more evidence is available on. the cost of complying. uith_
environmental regu]ations CUCA asks the Commission to issue a certificate “on
a tentative basis” and to revisit the need for the facility annual1y Finally,
Intervenors urge the Commission to deny a certificate, arguing that Duke has
failed to carry its burden of proof.

Previously in this Order, the Commission has found and concluded that there
is a need for the generation represented by this facility, that the facility is
consistent with Duke’s current lYeast cost integrated resource plan, that the
proposed site is appropriate, and that the present cost estimate is reasonable,
The Commission concludes that a certificate of public convenience and necessity
should be issued. However, as noted above, the Commission recognizes the
uncertainties in the load forecasts and the time of commercial operation for the
individual units of the Lincoln Combustion Turbine Station. Further, the
Commission notes that the pollution control technology for the facility and the
cost of compiying with environmental regulations cannot be known at this time.
We are not dealing with the usual uncertainties of construction. The recent
passage of new clean air legislation, the full effects of which will not be known
for some time, makes the sjtuation unique. The Commission concludes that it is
. best to proceed by issuing a certificate based on the present evidence and within
the time frame required by G.S. § 62-82, but to require the special reports, in
;dd}}1on to those otherwise required by statute, as suggested by the Public

ta

More specifically, the Commission is of the opinion that Duke should file
periodic status reports for the Lincoln Combustion Turbine station showing: (1)
the status of necessary State and Federal permits; (2) the status of engineering
and construction; (3) explanations for any significant changes in costs or cost
estimates; and (4) explanations for any significant changes in forecasts or need
for the project. The status reports should be filed annually as a part of the
annual short-term action plans filed pursuant to Commission Rule R8-59, and they
should be subject to updates under essentially the same circumstances as updates
to the short-term action plans. For example, Commission Rule R8-80 requires that
an update to the short-te~r action plan be filed within 30 days after any
significant change in the juad forecast. Such an update should also be filed
within 30 days after any significant change in costs or cost estimates. The
Lincoln Combustion Turbine station should be discussed separately from the other
combustion turbines in Duke’s short-term action plans.

The current docket number for filing short-term action plans is Docket
No. E-100, Sub 58. If future generic LCIRP proceedings are held in a different
docket rather than £-100, Sub S8, subsequent short-term action p]ans will be
fited in that different docket rather than in E-100, Sub 58.

The Commission also concludes that Duke should file a status report
approximately six months in the future describing the status of necessary permits
from state agencies, including the Division of Environmental Management {DEM),
and also describing the cost impact and other impacts of the Federal Clean Air
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Act on the Lincoln Combustion Turbine Station to the extent that such impacts can
be more clearly determined at that time. In this context, such impacts should
also include other generating plants affected by measures taken to add the
Lincoln Combustion .Turbine Station to the Duke system. _

Finally, the Commission must turn to the recent motions dealing with the
proposed intervention of Empire Power Company. The Commission issued an Order
on February 20, 1931, denying Empire’s Petition to Intervene. That Order was
based on the Petition having been filed too late. The Commission has been asked
to reconsider, and we have done so. We reaffirm the denial of intervention in
this docket. As noted above, the procedure for certificate applications is
specified by G.S5. § 62-82. The Commission does note, however, that Empire has
also petitioned to intervene in Docket No. £-100, Sub 58, and a separate order
has been issued in that docket.

IT IS, THEREFORE, ORDERED as follows:

1. That a Certificate of Public Convenience and Necessity is hereby
granted to Duke Power Company for the construction of the Lincoln Combustion
Turbine Station, having an output of 1,165 megawatts, to be located on a site
near Lowesville in Lincoln County, North Carolina, as applied for in this
proceeding subject to the conditions hereinafter set forth.

2. The plant will be constructed and operated in strict accordance with
all applicable laws and regulations, including permits issued by the North
Carolina Department of Environment, Health and Natural Resources, and with the
current requirements imposed by the Division of Water Resources as set forth in
AG-Duke Exhibit No. 4 with such changes as Duke and the Division of Water
Resources may agree to hereafter.

3. That Ouke Power Company shall file status reports with the Commission
at least annuaily containing the following information about the Lincoin
Combustion Turbine Station project:

{a) the status of necessary State and Federal permits;

{b) the status of engineering and construction;

(c) explanations for any significant changes in costs or cost
estimates; and

{d) explanations for any significant changes in forecasts or need for
the project.

4. That Duke Power Company shall file the status reports required herein
as part of its annual short-term action plans submitted pursuant to NCUC Rule
R8-59. Such reports and plans shall be filed in Docket No. E-100, Sub 58, until
such time as the Commission opens a new generic docket on least cost integrated
resource planning.

S. That Duke Power Company shall file updates to the status reports

. /Aequired herein within 30 days after any significant change in the cost estimates

”//gr forecasted need for the project, and that said updates shall be filed as
updates to the current short-term action plans.
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- 6, That the status reports fequired herein shall discuss the LCT project
separately from the other combustion turbines in Duke’s short-term action plans.

7. That Duke Power Company shall file a supplementd] report with the
Commission approximately six months after the date of this Order describing the
status of necessary permits from state agencies, including the Division of
Environmental Management, and also decribing the cost impact and other impacts -
of the federal Clean Air Act on the Lincoln project. The supplemental report
shall also describe said impacts on other generating plants resulting from .
measures being taken to add the Lincoln project to the Duke system.

8. That the agreement between Duke Power Company and the Public Staff
regarding DSM and NUG programs as discussed herein is hereby approved and
adopted. '

ISSUED BY ORDER OF THE COMMISSION.

This the 26¥Nay of YHaned 1901

NORTH CAROLINA UTILITIES COMMISSION

d

k] r;' J
(SEAL) ~ Geneva S. f%igpen, Acting Chieg élerk
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'ZCEIVED
MAY 2.2 1990 ~ STATE OF NORTH CAFOLINA
UTILITIES COMMISSION
WM. (ARRY PORTER RALEIGH

DOCKET NO. E-7, SUB 492
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
In the Matter of |

Empire Power Company, )
Complainant ; ORDER DENYING COMPLAINT
V. - )
i )
Duke Power Company, )
Respondent }
HEARD: Commission Hearing Room, Dobbs Building, 430 North Salisbury

Street, Raleigh, North Carolina, on December 11, 1991

BEFORE: Commissioner Allyson K. Duncan, Presiding, Chairman William W.
Redman, Commissioner Sarah Lindsay Tate, Commissioner Julius A.

:righté Commissioner Robert 0. Wells, and Commissioner Laurence

. Cob _

APPEARANCES:
For Empire Power Company:

William Woodward Webb, Broughton, Wilkins & Webb, P.A., P. 0.
Box 2387, Raleigh, North Carolina 27602

For Duke Power Company:

Nilliam Larry Porter, Associate General Counsel and Kiro] P. Mack
Senior Attorney, Duke Power Company, 422 South Church Street,
Charlotte, North Carolina 28242-0001

Robert W. Kaylor, Patterson, Dilthey, Clay, Cranfill, Sumner and
Hartzog, Post Office Box 310, Raleigh, North Carolina 27603

For the Using and Consuming Public:

Gisele L. Rankin, Staff Attorney; Public Staff--North Carolina
Utilities Commission, Post Office Box 29520, Raleigh, North
Carolina 27626-0520

BY THE COMMISSION: On April 4, 1991, Empire Power Company (Empire} filed
a formal complaint with the North Carolina Utilities Commission against Duke
Power Company (Duke) allieging that Duke failed to comply with Commission Rules
R8-56(a) and R8-58(e) and with the Commission Order Granting Certificate of
Public Convenience and Necessity for Duke’s Lincoln Combustion Turbine Station
(Lincoln) in Docket No. E-7, Sub 461. On May 13, 1991, Ouke f{J @} |iSsAafkwer and




a motion to dismiss. On June 11, 1991, Empire filed its response and requested
an evidentiary hearing. On June 17, 1991, the Attorney General served notice of .
intervention. On June 20, 1991, the Public Staff filed a statement of position.
On June 25, 1991, the Attorney General filed a motion for a hearing. The
Commission, by Order dated June 28, 1991, ordered that oral argument be scheduled
for July 11, 1991, for the purpose of considering Duke’s motion to dismiss. The
oral argument was held as scheduled.

By Order of the Commission dated August 28, 1991, the Commission denied
Duke’s motion to dismiss and schedyled the matter for hearing on October 23,
1991, on the issues set forth in the Order. The Order required that the hearing
be limited to consideration of two issues: (1) whether Empire made to Duke a
proposal of reasonably available purchased power that would have a significant
impact on Duke’s least cost integrated resource plan and whether such proposal
was complete, detailed, and sufficient for assessment, and (2) whether Duke
arbitrarily denied Empire’s proposal without making a detailed assessment of it
using reasonable methods and assumptions or, if such assessment was made, whether
Duke made it available to Empire.

Extensive discovery was conducted by the parties. In response to Duke’s
motion that prefiling of testimony be required and Empire’s motion that the
hearing be rescheduled, the Commission issued an Order on September 17, 1991,
requiring prefiled testimony and rescheduling the hearing for December 1I, 1991.
Empire filed its direct testimony by letter dated November 19, 1991, and its
rebuttal testimony on December 6, 1991. Duke filed its testimony by letter dated.
November 27, 1991. Subpoenas were requested by Empire, and various motions were
filed with regard to the request. At the public hearing, Empire withdrew its
motions concerning the subpoenas.

On December 9, 1991, Duke filed its motion to strike certain portions of the
testimony of Empire witness Steven L. Greenberg. Empire filed a motion to strike
testimony of Duke witness W. f. Reinke and T. C. McMeekin on December 11, 1991.
The motion concerning witness Greenberg’s testimony was addressed during the
hearing, and a portion of witness Greenberg’s testimony was struck. The
outstanding motion to strike testimony of witness Reinke and witness McMeekin is
denied. A1l other motions not dealt with at the hearing are deemed denied.

“Upon ¢all of the case for hearing, both Empire and Duke were present and
represented by counsel. Empire presented the testimony of Steven L. Greenberg,
Vice President of tmpire Power Company, in support of its comptaint. Duke
presented the testimony of W. F. Reinke, Vice President of System Planning and
Operating, Duke Power Company and T, C. McMeekin, Vice President, McGuire Nuclear
Site, Duke Power Company. Witness McMeekin was Vice President, Design
Engineering during the time of the Empire proposal which t{s the subject of the
complaint. Design Engineering and System Planning and Operating were responsible
for review of the Empire proposal.

Based upon careful consideration of the testimony and exhibits presented at

the hearing, the entire record in this matter, and the issues set forth by the
Commission, the Commission now makes the following:
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FINDINGS OF FACT

1. Empire Power Company is a-non-utility power company or independent
power producer (IPP) that was created in October 1990 to take over the new
business and project development functions of Empire Energy Management Systems,
Inc. Empire is a project developer.

2. Duke Power Company is a public utility operating in North and South
Carolina where it is engaged in the business of generating, transmitting,
distributing and selling electric power.

3. In July 1990, Empire proposed to sell electric power to Duke from a
combustion turbine generating facility to be built in Person County. Empire
subsequently updated and modified its proposal numerous times between August 1990
and January 1991 and again in June 1991 and in November 1991. The site was
changed to Rockingham County in December 1990. Other changes included site size,
facility size, combustfon turbine capability and manufacturer, heat rate, fuel
cost, staffing, water supply, operating and maintenance costs, and others.

4. Empire’s sole experience in power plant development is a 10-megawatt
cogenaeration facility at Mac0ill Air Force Base in Florida that is still under
construction. Empire has never generated any electric power anywhere,

5. Empire had a Memorandum of Understanding with Westinghouse for the
design, engineering, procuremant, and construction of its project. However, the
Memorandum of Understanding was subject to termination and was structured so that’
neither party was bound to liability.

6. Empire proposed Westinghouse WSOIDS combustion turbines. There are
only two such turbines in operation in peaking application in the United States.

7. Empire does not have an income statement or balance sheet. [t has few
assets. It has participation offers, but it has no firm agreements for financing
or equity participation.

8. Empire’s proposal lacked site-specific, balance-of-plant information,
i.e., information concerning those portions of the plant not supp11ed pursuant
to a typical combustion turbine manufacturer’s contract.

9. When Empire subsequently applied to the Commission for a certificate
of public convenience and necessity, much of the technical plant information
submitted was identical to information submitted by Duke in its application for
a certificate of public convenience and necessity for its Lincoln project.

10. Even though the proposal was not complete, Duke was able to make
several assessments of Empire’s inftial proposal and its supplemental proposal
by using Duke’s own experience and information from other {ndustry sources. Ouke
conducted two technical assessments and three economic assessments of Empire’s
proposal during the period of August 1990 through January 1991. Duke spent
significant time and resources in these assessments and Duke discussed its
overall concerns and conclusions with Empire in September and November 1990 and

in January and June 1991.
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11. Duke made certain modifications to Empire’s proposal in order to either
correct errors or put it on a comparable basis .with. Duke’s - supply-side
alternative, the Lincoln County Project. Duke made certain assumptions because
the proposal was incomplete. Duke’s modifications and assumptions were
reasonable. T

12.  Duke conducted a technical assessment of Empire’s original proposal in -
August and September 1990. This evaluation .jdentified 13 areas of. .concern,
including (among others identified in the discussion of evidence) the output
rating and the startup time of the turbines proposed, the relijability of the
water source proposed, the maintenance and inspection intervals proposed, the
inadequate staffing proposed, inconsistencies in the construction schedule
proposed, and Empire’s lack of experience. Duke concluded from this evaluation
that it could not prudently rely upon Empire for peaking power in the time frame
proposed. ‘

13. Duke conducted an economic assessment of Empire’s original proposal in
September 1990. This assessment showed that the proposal offered no cast
advantage to Duke. '

14, Empire made a supplemental proposal in October 1990 and Duke performed
additional assessments of it in November 1996. The supplemental proposal
satisfactorily addressed some, but not all, of Duke’s concerns. Duke continued
to have concerns about the turbines’ startup time, maintenance and inspections,
noise, and Empire’s lack of experience. Duke again concluded that it was not
prudent to rely upon Empire and that the proposal offered no cost advantage.

15. Empire presented Duke a Life Cycle Cost Analysis in January 1991 in
which it claimed that its project offered Duke a $100 mitlion savings. Duke
performed its own economic analysis using Empire’s methodology and again
concluded that there was no cost advantage in Empire’s proposal.

16. Other issues raised during this proceeding relating to the
interpretation of Commission Rule R8-58(e) and to the appropriate evaluation
process by which utilities should assess future purchased power proposals may be
raised isnbthae‘ pending least cost integrated resource planning docket, Docket No.
£-100, Su .

EVIDENCE AND CONCLUSIONS IN SUPPORT OF FINDINGS OF FACT NOS. 1-7

These findings concern the issue of whether Empire made a proposal of
reasonably available purchased power.

Empire witness Greenberq contends that from July 1990 to January 1991,
Empire made a bona fide power sales proposal to Duke. He testified that on July
24, 1990, Empire telephoned Duke and sent a facsimile letter describing its power
sales proposal for dispatchable, long-term peaking capacity, beginning as early
as 1994. On July 31, 1990, Empire presented Duke with a written proposal. In
its proposal, Empire had identified several sites which would support the
proposed facility, had entered into a Memorandum of Understanding for
engineering, equipment procurement and construction services with an experienced,
turn-key supplier of such facilities (Westinghouse), and had identified various
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methods of financing the facility it proposed. Empire’s original offer to Ouke
was for up to three 100-MW increments of peaking power from a site in Person
County, North Carolina called the Rolling Hills project.

Witness Greenberg stated that the Rolling Hills project was conceived at the
beginning of 1990 when Empire prepared to respond to a competitive solicitation
for peaking power being conducted by a North Carolina municipal utility system,
Empire decided not to submit a bid to the municipals and instead made a proposal
to Duke for the Rolling Hills project.

Witness Reinke testified that on July 24, 1990, Empire telephoned to ask
Duke if it might be interested in an offer from Empire to sel) Duke up to
1,000 MW of simple cycle combustion turbine capacity in 100-MW increments from
.2 facility to be located in Person County. No price information or other details
were discussed in the phone conversation. On July 31, 1990, Empire provided its
original proposal incliuding prices for up to 300 MK in Person County following
gp on its July 24, 1990, oral offer. Witness Reinke further testified that on
numerous occasions between August 1990 and January 1991, Empire updated and
modified its proposal. In fact, Empire modified its proposal in June 1991, after
Empire had filed its complaint against Duke. Changes included site location,
site size, facility size, combustion turbine capability and manufacturer, heat
rate, fuel cost, staffing, water supply, and operating and maintenance cost,
among others. Empire changed two major aspects {capacity and site size) of its
project as Tate as November 199]1. Witness McMeekin testified that Empire’s.
numerous changes contributed to -Duke’s belief that Empire was not very
knowledgeable about generating facilities. Duke’s preliminary assessments of
Empire’s proposal were on the basis of Empire’s 300-MW offer at the Person County
site.

Duke witnesses Reinke and McMeekin testified that Duke had serious concerns
about Empire’s lack of experience in the development, design, construction,
ownership and operation of large generating plants, Empire’s uncertain financial
resources, and what Duke considered to be significant technical problems
associated with Empire’s proposal. These concerns led Duke to conclude that it
could not prudently rely on Empire for reliable, cost-effective peaking power in
the 1994 time frame. Therefore, Duke did not consider Empire’s project to be
reasonably available. ' :

Witness McMeekin testified that one of Duke’s major concerns was Empire’s
lack of experience. Empire’s sole experience in power plant development
consisted of 3 10-MW cogeneration facility at MacDil11 Air Force Base in Florida.
That $15 million facility was still under construction and has not generated
power to date. Witness McMeekin indicated that Empire’s lack of experience was
cbvious from the proposal in that the proposal demonstrated little knowledge of
combustion turbine licensing, siting, design, construction and operation. He
further testified that the principals of Empire had 1imited experience. He said
that Duke had concerns about the reliability and deliverability of a product by
a team with no experience in the generating facility business.

Empire witness Greenberg'pointed out that Empire was trying to sell Ouke
capacity, not equipment, and that Duke should have considered the experience of
Westinghouse. Witness Greenberg testified as to Westinghouse's experience in the
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turn-key design, fabrication and construction of peaking combustion turbine
plants and to Empire’s reasons -for selecting Westinghouse turbines for its
proposal.

Witness Greenberg testified that Empire’'s role as project developer is to
coordinate the resources of those entities which specialize in specific aspects
of a power project, such as siting, permitting, licensing, procurement,
construction, financing, fuel supply, and operation and maintenance. Witness
Greenberg said, "You could almost describe [Empire} as a shell corporation. . .
He testified that Empire had entered into negotiations with a subsidiary of
Baltimore Gas and Electric, a company with substantial experience in the
independent power industry, for participation in the Rolling Hills project and
had discussed participation in its project with Westinghouse and Commercial Union
Energy. He stated that Empire had almost a dozen major:developers, utility
subsidiaries and contractors who expressed their desire to participate in the
Rolling Hills project. ODuke witness McMeekin pointed out that while Empire
brings up the possibility that Westinghouse and other experienced and financially
strong companies might participate in the Rolling Hills project, no firm
commitments from these companies have been forthcoming. Further, no information
regarding potential equity investors had been presented to Ouke. .

Witness McMeekin testified that all utilities must deal with the fact that
signing a purchased power contract with an IPP or QF does not assure that the
power will be available when needed. He pointed out that Virginia Power signed
up nearly 30 projects as a result of its December 1986 and March 1988
‘solicitations. The majority of the accepted proposals were by QFs. Of those,
seven have been terminated and others are struggling. To avoid this problem,
witness McMeekin said utilities must carefully screen potential suppliers and
rely only on those that have a high probability of success. For this reason,
purchased power solicitations ask for financial information as well as technical
information. Potentia) suppliers must demonstrate through their proposals that
they are financially and technically capable of delivering the project as
proposed. Duke witness McMeekin testified that Empire did not demonstrate its
financial or technical capability.

In response to Empire’s assertions regarding Westinghouse’s experience and
the claimed advantage of Westinghouse W501D5 combustion turbines (CTs), Ouke
witness McMeekin testified regarding industry experience with General Electric
(GE) and Westinghouse CTs in peaking applications and pointed out that.field
experience with Westinghouse W5Q1D5 CTs in peaking applications is limited. When
considering the need for CTs on the Duke system, Duke determined that high
reliability was paramount given the expected use of the CTs in peaking
applications. OQuke concentrated on filling this need with field-proven
equipment, Witness McMeekin stated that there were approximately 15 WS01DSs
installed in the United States with two of these in peaking applications. There
were nearly 100 GE 7001EA CTs installed in the United States with over half of
these in peaking applications. Duke selected GE turbines for its Lincoln
project, partly on the basis of this concern. :

Empire witness Greenberg testified that Empire offered various guarantees,
such as complietion, output quantity, output availability, startup availability,
~and heat rate. These included guarantees of Westinghouse, insurance policies,
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completion bonds, cash, marketable securities and letters of credit. He
testified to Empire’s willingness to provide bonds, deposits, guarantees, other
forms of security, and a right of first refusal on the plant to Duke so as to
provide Duke with the utmost protection for its customers and the utmost
confidence in Empire’s ability to deliver on its proposal. Empire’s contention
was that its guarantees on the project made it “"reasonably available.”™ However,
witness Greenberg admitted on cross-examination that its guarantees do not
protect against not having power available.

Duke witnesses Reinke and McMeekin addressed Duke’s concern about Empire’s
guarantees. Duke had grave doubts about any guarantees from an inexperienced
developer like Empire, and Duke questioned what recourse Duke would have in the
event that such guarantees were not met. Witness McMeekin testified that even
if Empire could provide guarantees, Duke must be concerned about its risks if
Empire cannot successfully complete the project. No amount of penalties could
account for the impact to Duke’s customers of not having the generation in place
when needed to meet customer demand. Witness Reinke noted that Empire’s
statement that it will guarantee the project means nothing at this time because
Empire apparently has no assets. He said that Empire was simply asking Duke to:
trust its ability to obtain such guarantees from other sources. -

Witness Greenberg contended that Empire’s proposal was one of reasonably
available power because Westinghouse, an experienced butlder of CT projects, had
signed a Memorandum of Understanding (MOU) with Empire to provide turn-key
design, engineering, equipment procurement, construction and probably operation
of Empire’s Rolling Hills project. Empire’s position was that Duke should not
rely on Empire, but on Westinghouse. However, the Memorandum of Understanding
states that if Westinghouse’s revised price under their agreement makes the
transaction uneconomic for Empire, then the Memarandum Of Understanding may be
terminated, and further that neither Empire nor Westinghouse shall be liable to
the other for any damages arising out of termination of the letter. Under cross-
examination, witness Greenberg described MOUs as documents that are structured
so that they can be signed quickly, sometimes overnight, to demonstrate the
interest of twe parties to do a project. They are not reviewed by counsel, and
they are structured so that neither party is bound to a multi-hundred million
dollar liability.

Duke witness Reinke testified that financial strength was an important
consideration in assessing the ability of an independent power producer (IPP) to
successfully execute the contractual obligations of any project. Requisite
financial strength is required by lenders prior to providing project financing.
Financial strength is also important during the operational phase of any project
in case of deficient cash flow projections. The ability of the owners to back
a project with adequate financial resources is essential in assuring a reliable,
dependable project.

In response to Duke’s request for financial information, Empire stated that
it was a privately held company and therefore does not have an annual report or
SEC Form 10-K. Empire also indicated to Duke that it had not needed to assemble
a certified or uncertified income statement or balance sheet and thus none was
available. If one were available, it would primarily reflect the expenses
incurred in developing the Rolling Hills project as a net loss on the income
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statement and as a capitalized asset on the balance sheet. Empire further stated
that it had received "bona-fide" proposals from equity investors but that Empire
‘could not provide them because they were confidential.

Witness Greenberg testified that Empire has not had any difficulty financing
the project to date. He stated that Empire’s proposal indicated that financing
was to be provided by Sanwa Business Credit Corporation, a wholly-owned
subsidiary of Sanwa Bank of Japan. He testified that since making its proposal,
Empire had aiso had participation offers from electric utilities, subsidiaries
of an equipment manufacturer, and an insurance company, each of which confirmed
the viability of Empire’s project based on their detailed review of Empire’s
proposal and on their experience in having developed and financed similar large
independent power projects. However, he acknowledged that no firm agreements for
financing or equity participation had been reached with any partners, financiers,
or subcontractors.

Duke witness McMeekin testified that problems with Empire’s proposed
schedule for its project contributed to Duke’s conclusion that Empire’s proposal
was not one of “"reasonably available purchased power.® The Siting section of
Empire’s proposal stated that construction of the plant should take approximately
one and one-half years. The Schedules section, however, only showed a one-year
construction duration on both schedule charts, and the construction period ended
six months prior to the last equipment delivery. Also, the earliest CT
procurement and fabrication activities shown on the schedule charts would not
result in equipment delivery supporting the construction schedule.

Witness Reinke testified that an IPP project 1ike Empire’s does not offer
flexibility equivalent to a utility-built project like Lincoln. Duke could
accelerate or slow down the construction of Lincoln to bring any number of units
on line as needed. Duke has negotiated supply contracts with its vendors that
allow Duke the fliexibility to change the schedule so that Duke can place the
units in service when they will be needed and when they will be least cost. This
flexibility also supports Duke’s efforts in demand-side management (DSM) in that
OSM program impacts are less exact than supply-side options. Duke evaluates its
resource needs each year as a part of its normal planning cycle and utilizes the
Teast cost resources that provide an adequate and dependable electric supply.
If planned supply-side resources are provided by purchased power contracts which
require capacity payments beginning on a specific date, provided the capacity is
available, flexibility would be limited by the contract and may only be
achievable at a substantially increased cost.

The Commission concludes that Empire did submit to Duke a written power
sales proposal for dispatchable peaking combustion turbine capacity on July 31,
1990. This proposal was updated and modified by Empire on several occasions
between July 1990 and June 1991, The Commission also concludes that Duke made
a pretiminary examination of Empire’s proposal and, based on its preliminary
examination, Duke had legitimate concerns regarding Empire’s Tack of experience,
the limited experience in peaking service of the CT units proposed by Empire,
Empire’s uncertain financial resources, and problems with Empire’s proposed
construction schedules., These concerns led Duke to conclude that Empire’s
proposal would present an unacceptable risk to DOuke’s customers and was,
therefore, not a reasonably available purchased power option.
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!t is important that utilities screen potential suppliers for financial and - -
technical capability and rely on those that have a high probabitity of success.
Duke’s conclusions that it could not safely rely on Empire for peaking power and
therefore that Empire’s proposal did not constitute a reasonably available
purchased power resource were appropriate.

EVIDENCE AND CONCLUSIONS IN SUPPORT OF FINDINGS OF FACT NOS. 8-9

These findings concern the issue of whether Empire’s proposal was complete,
detailed, and sufficient.

Witness Greenberg contended in his direct testimony that Empire’s proposal
included virtually all of the elements that are commonly required by utility-
sponsored peaking power solicitations, citing excerpts from the 1989 Virginia
Electric and Power Company solicitation. He then listed solicitation information
requirements which Empire provided to Duke. In his rebuttal testimony, witness
Greenberg provided an itemized 1isting of balance-of-plant technical information
in Empire’s application for a Certificate of Public Convenience and Necessity.
He cross-referenced this information to locations in Empire’s proposal to Duke,
which was included in Empire Exhibit SLG-1. Under rebuttal cross-examination,
witness Greenberg contended that the bulk of the balance-of-plant information
sought by Duke was contained within Tabs {I) through (N) of Empire’s proposal.
He denied Duke’s statement that Tabs (I) through (N} contained turbine, not
balance-of-plant, information.

Witness Greenberg indicated in direct testimony that Empire did not provide
Duke all its data and that much of the equipment-specific information was not
provided because Empire was selling Duke capacity, not equipment. He stated that
more information was available, but Empire expected to provide that later in
response to specific questions.

Witness Greenberg also testified that a number of updates to the proposal
were provided to Duke 3s a result of Empire’s continued development of the
project, further review of its proposal and ongoing discussions with
Westinghouse. The updates included transmission price estimates to move the
power into Duke’s territory, updated power output gquarantees, and updated pricing
proptsals based on these other updates. Witness Greenberg noted several changes
and options regarding the responsibility and costs of facility operating and
maintenance (OAM)}. In response to Duke’s September 1990 comments on Q&M, Empire
increased i1ts prices, added contingencies, and confirmed costs and prices with
Westinghouse. Empire also provided Duke the option of performing O&M itself or
through its preferred contractor.

In regard to sites, witness Greenberg testified that after the supplemental
proposal was submitted, Empire continued to pursue additional sites in Duke’s
territory, primarily in Rockingham County. Rockingham County was selected due
to its classification as an attainment area, its location in the northeast part
of Duke’s service territory, and its location on the Transco pipeline. He also
stated that Empire did not tel)l Duke about the site until December 1990, when it
provided the Rockingham County Site Proposal to Duke along with additional heat
rate information on the Westinghouse equipment. Witness Greenberg claimed this
would enable Duke to re-analyze the economics of Empire’s projectotby lrgléiag an
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the heat rates provided by Empire and by eliminating” the fixed cost of
transmission from the Person County site.

: Witness McMeekin testified that Empire’s original proposal was not complete,
detailed and sufficient for Duke to perform i detailed assessment thereof.
However, based upon Duke’s knowledge of combustion turbines, Duke performed
technical and economic evaluations of the proposal in order to determine whether
Empire’s proposal could conceivably benefit Duke’s customers. The assessment of
the proposal was difficult because Empire provided numerous changes to the
proposal during the time Ouke was making its assessments.

Witness Reinke testified that Empire provided a supplement to its proposal
dated October 9, 1990, revising certain aspects of its proposal. The revision
primarily addressed several, but not 211, of Duke’s major areas of concern.
Witness Reinke indicated that Empire continued to correspond with Duke. On
December 28, 1990, January 2, 1991, and January 7, 1991, Empire identified an
additional site for the Empire project and provided further information on sites
and heat rate. Empire met with Duke on January 9, 1991, and provided Duke with
its Life Cycle Cost Analysis of the Empire project.

Witness McMeekin disagreed with Empire’s statement that these changes were
a sign of flexibility. He stated that Empire’s numerous changes contributed to
Duke’s belief that Empire was not very knowledgeable about generating facilities.
For example, Empire adjusted its pricing only once due to siting changes. Empire
increased the capacity charge to reflect the cost of using a pumping station for
one of the Alamance County sites but proposed different site locations and sizes
without changes in price.

Witness McMsekin indicated that one of the shortcomings of the various
Empire proposals was the lack of balance-of-plant information, i.e., information
concerning al) portions of the plant not supplied pursuant to the typical turbine
manufacturer’s contract. Duke contended that Empire provided a standard package
of information on the turbine package from Westinghouse, which is typically
provided to potential customers, but did not provide sufficient site-specific
balance of plant information. Witness McMeekin stated that necessary technical
;n{?rmation for adequate balance-of-plant assessment would have included the

ollowing:

1. Conceptual mechanical and electrical system descriptions to include
electrica) one line diagrams, process flow diagrams, etc;

2. Conceptual identification and description of camponents and structures
included in the facility; and

3. Site plan and other drawings defining the basis of the offer.
Witness McMeekin provided excerpts from 1989 Florida Power and Light Company and
Yirginia Electric & Power Company proposals to demonstrate that other utilities
have required this level of technical detatl.

Witness McMeekin described the balance-of-plant information and the level
of detail included in Empire’s proposal, including updates and revisions, to
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support his contention that inadequate information was provided. As an example
to further demonstrate that balance-of-plant information was lacking, the body
of the Technical Information section of the original proposal was shown in
McMeekin Exhibit 3. No balance-of-plant data was included. None was included
in this section of the supplemental proposal either. Other sections provided
detailed information on the turbine and supporting auxiliary equipment. No such
sections existed for the balance of plant. The balance-of-plant information
which was provided was very general with little or no detail.

Witness McMeekin provided an example of the importance of balance-of-plant
information for the plant. He noted that Empire had allocated $1.75 million for
interconnection in the Financing section of its proposal. Yet using the estimate
range and unit cost figures "submitted by Empire in its proposal for the
switchyard and transmission line and using the actual length of transmission line
required to the Eno Tie at the Person County site, the cost for the switchyard
and transmission line could have been as high as $12.3 million. Thus, the Empire
interconnect allocation could have been understated by as much as $10.55 million.
which would have increased Empire’s $122 million capital cost by 8.6%. Similar
interconnect cost discrepancies existed at the Rockingham County site where Duke
estimated interconnect cost at approximately $6 million. These interconnect cost
estimates did not include the cost of upgrading the existing transmission system.

Witness McMeekin described other errors associated with Empire’s
interconnect cost. The Financing section of Empire’s original proposal contained
a constant $1.5 million interconnect cost for a one-, two-, or three-unit
facility. In the supplementary proposal, the constant interconnect cost
increased to $1.75 million; however, much of the cost associated with
interconnect is unit-related so that the cost should increase with the number of
units. He testified that this was a costly error and served to demonstrate
Empire’s lack of understanding regarding the elements involved and their
interrelationship with the plant.

Witness McMeekin noted that Empire attempted to divert attention away from
its lack of adequate information by stating that detailed and "working scale
model information™ was not available. Such type of modeling is not part of
industry practice and was clearly neither required nor appropriate. On the other
hand, balance-of-plant information, including layout drawings and descriptions
of plant systems and equipment, has been and continues to be provided as standard
practice in bid solicitations of utilities. : -

Witness McMeekin stated that there was recent evidence indicating that
Empire realized that its balance-of-piant information submitted to Ouke was
deficient. In {ts October 31, 1991, application to the Commission for a
Certificate of Public Convenience and Necessity for the Rolling Hills facility
in Rockingham County, Empire included the kind of balance-of-plant information
that Duke considered necessary for an adequate technical assessment. This
information was essentially not included in Empire’s proposal to Duke. Witness
McMeekin noted, however, that much of the technical plant information submitted
to the Commission by Empire in its Rolling Hills certificate application was a
verbatim duplication of the information submitted by Duke in its Lincoln
certificate application.
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During cross-examination of witness Greenberg, a comparison the Lincoln and
Rolling Hills certificate applications was discussed. Greenberg acknowledged
that Empire had copied portions of Duke’s Lincoln application verbatim. Under
its Waste Water Treatment System description, Duke stated that Lincoln’s treated
waste water was to be released directly into Killian Creek. In copying the
Lincoln application for the corresponding section of the Rolling Hills
application, Empire omitted this statement and no means of discharge was
identified. Upon cross-examination, witness Greenberg could not explain Empire’s
method of treated waste water discharge.

Empire contends that it did not include much of the equipment-specific
information in its proposal because it is proposing to sell Duke capacity, not
a plant. The Commission notes that Empire is proposing to sell capacity from a
single power plant with no alternative generating resources to provide
replacement power. Empire’s proposal is not the same as a capacity purchase from
a generating system which can provide capacity from multiple sources. - If
Empire’s single power plant is unreliable or more costly than projected, Empire
has no replacement power options. Complete information on the equipment
comprising the plant should be part of a proposal in-order for Duke to determine
the expected reliability of the plant to meet customers’ load requirements.

The Commission concludes that the record shows that Empire essentially
provided a standard Westinghouse combustion turbine proposal to Ouke without
significant site-specific information including necessary balance-of-plant
information. The technical scope of information and level of detail did not meet
the requirements established by other utilities in their purchased power
-solicitations. The balance-of-plant information furnished was incomplete, and
the limited information provided was very general with little or no detail.
Empire did provide balance-of-plant information with its subsequent appiication
to the Commission for a Certificate of Public Convenience and Necessity for
Rolling Hills, but Empire acknowledged it copied that information from an earlier
Duke application. Further, as previously discussed, there were numerous changes
in Empire’s proposal. Empire submitted several changes and options to Duke with
regard to cutput, heat rate, interconnect cost, site, and pricing, All of these
issues should have been confirmed and incorporated prior to submittal to Duke.

.The Commission concludes that Empire’s proposal was not complete, detaiied
and sufficient. The Commission has previously concluded that the propasal was
not one of reasonably available purchased power. The first issue identified by
the Commission--whether Empire made a proposal of reasonably available purchased
power that was complete, detalled and sufficient to perform an assessment--is
therefore answered no. Based on Duke’s preliminary evaluation of the proposal,
no full assessment was required. MNonetheless, Duke did perform assessments of
the proposal, and the Commission has considered them.

EVIDENCE AND CONCLUSIONS IN SUPPORT OF FINDINGS OF FACT NOS. 10-15

These findings concern the issue of whether Duke made a detailed assessment
of Empire’s proposal using reasonable methods and assumptioms.

Witness Greenberg testified that as a result of Empire’s Request for
Production of Documents, Empire learned that Duke did conduct a detailed
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assessment of Empire’s proposal, as shown by Exhibit SLG-3. Witness Greenberg
acknowledged that he reviewed -Duke's technical assessments and that Duke
conducted economic comparisons between Empire’s proposal and Duke’s Teast cost
sgpply-side option (ODuke’s Lincoln County project) on three occasions. Each
time, Duke examined Empire’s proposal as proposed and as modified by Duke.
Witness Greenberg discounted Duke’s modifications to Empire’s proposal, other
than heat rate and fuel cost. He agreed that it was appropriate to assume equal
fuel costs and equal heat rates and to exclude initial fuel costs. In general,
Empire alleges that Duke used unreasonablie methods and assumptions in its
assessments of the Empire proposal. Further, Empire claims that Duke’s notes and
memoranda demenstrate that Ouke acted in bad faith.

Witness Greenberg specifically addressed Duke’s concerns and modifications.
For example, he did not agree with Duke’s modification to Empire’s 0&M costs.
He stated that for maintenance and variable O&M, Empire complied with
Westinghouse specifications, recommendations, and proposals. He also testified
that the actual OAM costs would be passed through to Duke.

In response to Duke’s concern with the CTs’ startup time, witness Greenberg
testified that the emergency startup time of 10 minutes for spinning. reserve
purposes was confirmed by Westinghouse on September 25, 1990. He also stated
that the spinning reserve classification was inappropriate and unnecessary.

Witness Greenberg defended the proposed one-person staff by noting that
staffing of peaking ptants is usually done according to utility preference. He
stated that, intuitively, a facility that is capable of remote start and only
runs about 100 hours per year, usually during peak periods, does not need to be
staffed by more than one person 8,760 hours per year. .

Witness Greenberg also responded to Duke’s concern about the proposed
maintenance program by explaining that the timing of maintenance intervals
depends on the mode of equipment operation which would be dictated by Duke. He
indicated that Empire’s costs were basad on manufacturer’'s recommendations and
are consistent with industry practice. _

Empire’s witness Greenberg noted that there may be additional cost factors
related to the impact of environmental permit restrictions when both Rolling
Hills and Duke’s least cost supply-side alternative receive final air permits.
Witness Greenberg argued that the cost of environmental permit restrictions would
further accentuate the economic advantage of Empire’s proposal.

Witness Greenberg testified that Duke mistakenly used annual variable cost
data and added it to a monthly fixed cost in Ouke’s September and November
economic analyses. He also testified that Duke improperly calculated Empire’s
fixed O&M cost at three times its actual value in the November analysis.

During cross-examination, witness Greenberg stated that the $75,000 tax
figure submitted by Empire was not for the entire facility but only for a portion
of the facility. He stated that the rest of the taxes were taken care of in
other parts of the pricing and spreadsheets. Witness Greenberg also testified
that he did not know what the tax would be on a $122 million facility. Witness
Greenberg agreed that the tax rate times $122 million would be a ballpark
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estimate of taxes and that this would be annual property tax of about_}?so,ooo
per year.

Witness Greenberg claimed that transmission losses would likely be less at
the Empire location than at ODuke’s Lincoln location, effectively increasing the
cost advantage of Empire’s proposal.

Witness Greenberg testified that the purchase of capacity from Empire at a
different site and on a different model of equipment would actually increase
Duke’s reliability., He also stated that the location of the project in the
northeast portion of Duke's service territory was beneficial.

Witness Greenberg testified to Empire’s belief that Duke acted in bad faith
and alleged that Duke’s notes and memoranda, contained in Exhibit SLG-3, clearly
showed bad faith and unreasonableness in Duke's actions. Empire offered specific
Duke documents to ddmonstrate bad faith. One document presented as Empire Cross-
Examination Exhibit Number 3 was a list of options for dealing with the proposal
which was discussed at an internal Duke meeting. The document listed various
"pros and cons” of the options.

Finally, witness Greenberg contended that Duke’'s assessments were
unreasonable because Duke failed to request additional! information. Empire
expressed its intention to cooperate with Duke in providing all of the
information requested by Duke as quickly as passible. -

Witness Reinke and witness McMeekin testified that Duke made detailed
assessments of Empire’s initia) proposal and updated the assessments twice to
incorporate updated or modified information submitted by Empire. Duke used
reasonable methods and assumptions in making all assessments, based on Duke’'s

experience in the power generation business and information from other industry
sources.

Witness Reinke testified that Duke acted in good faith in its dealings with
Empire. The fact that Duke did not enter into a contract with Empire does not
demonstrate bad faith. Witness Reinke stated that Empire has taken selected
documents out of context to try to establish bad faith. Witness Reinke and
witness McMeekin both testified during cross-examination that Empire Cross-
Examination Exhibit Number 3, Duke’s discussion of options, was the range or
spectrum of thoughts or potential consequences that Duke saw as a result of
eva1:ating the Empire proposal. Discussion of the options is not an example of
bad faith.

Witness Reinke also noted that Duke spent significant time and resources
examining Empire’s proposal. Duke conducted two technical assessments and three
economic assessments of Empire’s proposal. This was done even though Empire had
no significant experience and apparently no net worth. Witness Reinke was of the
opinion that under the circumstances Duke did more than could be expected.

Witness McMeekin described the assessments which Duke conducted. In order
to determine if the offer was in the best interests of Duke’s customers, Duke
performed an assessment which included consideration of many criteria, including
cost, benefits, risks, uncertainties, and reliability. Duke performed technical
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gva]uations and economic analyses on the Empire proposal and supplemental
information during the period from August 1990 through January 1991.. Duke
determined that there were significant technical problems associated with
Empire’s proposal and that Empire lacked experience in the development and
construction of generating plants. These technical problems and Empire’s lack
of experience raised significant concerns with respect to the reliability of
Empire's proposal. Additionally, the economic analyses of Empire’s proposal
demonstrated that Empire offered no cost advantage. Therefore, Duke concluded
that it could not prudently rely on Empire for reliable cost effective peaking
power,

‘s Techni ment of ire’ P

Witness McMeekin described the technical assessment made on Empire’s
original proposal and air permit application in August 1990. He indicated that
the scope of Duke’s technical evaluation was necessarily limited to the
information provided by Empire which was incomplete in many respects. Duke
jdentified the following areas of concern: :

1. Questionable rating of the Westinghouse turbines;

2. Higher capital cost than Lincoln;

3. Startup time on the Westinghouse turbines which did not meet spinning
reserve requirements for the Duke system; :

4. Reliability of on-site wells as a water source without thorough study
and testing;

8. No air quality modeling'or Best Available Control Technology analysis;

6. Empire’s proposed air permit application which was based on unlimited
hours of operation without selective catalytic reduction, use of 0.3%
sulfur ?11, and emission parameters based on natural gas, rather than
fuel oil;

7. Potential delays associated with late inittation of licensing process
: by Empire;

8. Unrealistic fuel plan demonstrating a tTack of understanding of natural
gas availability;

9. Maintenance/inspection fntervals based on manufacturer’'s
recommendations which were not consistent with Duke’s survey of
industry practice;

10. Unacceptable staffing by one operator with no mention of maintenance
staffing or philosophy;

11. Noise level guarantees which were potential licensing issues;

12. Inconsistencies and problems within the construction schedule; and
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13. Empire’s lack of experience.

Witness McMeekin testified that Duke had concerns with the output rating of
the proposed Westinghouse CTs. Comparisons between the proposal Westinghouse
made to Duke in 1988 and those submitted by Empire show substantial differences.
While Empire stated that the unit is capable of 100 MW at 95 degrees F on natural
gas, Westinghouse proposed to Duke the same model machine as capable of a
noticeably lower output at 97 degrees F. Duke modified the output for purposes
of its economic analysis.

Witness McMeekin responded to witness Greenberg’s testimony that sufficient
data was provided for Duke to confirm Empire’s output, thus making the output
modification used by Ouke in its economic analysis inappropriate. Empire stated
that the increase in capacity abdve that proposed by Westinghouse to Duke in 1988
was due to use of a higher water injection-to-fuel ratio used by Westinghouse to
achieve lower NOx emissions. Witness McMeekin testified that Empire failed to
provide Duke with either the proposed NOx emission level or the water injection-
to-fuel ratio in its initial proposal. Also, the water injection-to-fuel ratio
correction curve provided by Empire was the same as previously provided to Duke
by Westinghouse in 1988 and terminated at a maximum water injection-to-fuel ratio
less than the value used by Empire. Thus, the parameters required to identify
the basis of the increase in output were not provided to Duke. Also, the
technical information supplied by Empire implied that a higher water injection-
to-fuel ratio was not used. Duke maintained that it was justified in making the
output modification under those circumstances.

Witness McMeekin testified that there were implications from an increase in
output on the W501D5 turbine above the output provided by Westinghouse to Duke
in 1988. At the outset of determining the need for CTs on the Duke system, Duke
determined that high reliability was paramount given the expected service. As
such, Duke concentrated on filling this need with field-proven equipment. Duke
suspected that Empire’s assertion that the increase in output resulted from a
higher water injection rate did not represent the total scope of change. Duke
learned that the firing temperature on the W50105 had been increased twice in
recent years. Higher firing temperatures could have a significant bearing on
material performance from the standpoint of material failure and could also -lead
to more frequent maintenance inspections. Thus, both reliability and cost
consideration issues were raised by Empire’s proposed use of W501D5 turbines at
higher outputs, espectally for peaking service. Duke noted that turbine vendor
warranties are for a Timited time and that the owner assumes the financial risk
if a turbine modification results in problems following expiration of the
warranty.

Witness McMeekin compared the cost/kw of the Empire proposal with the
Lincoln plant in its technical evatuation. Duke made comparisons of the capital
cost including interest during construction between the Lincoln and Empire
projects. On an equal basis the comparisons showed that Lincoln had a 4% lower
capital cost per kw than the Empire project. This comparison was based on the
capital costs proposed by Empire which Ouke claims have been understated.

Witness McMeekin also testified that Duke had concerns with the proposed
startup time for the turbines planned by Empire. Empire’s original proposal
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included a startup time of 30 minutes which does not meet spinning reserve
requirements for a 10-minute startup. Duke decided 1in 1988 that the
specifications for the Lincoln combustion turbine equipment would hnclude a 10-
minute startup to meet spinning reserve requirements and that decision has not
changed.  Witness Reinke discussed the requirements for spinning reserve.
"Spinning reserve™ is excess generating capacity which must be available to
respond to the load fluctuations that naturally occur on a power system. There
is a continuous effort to match fluctuations in system load with system
generation in order to maintain a balance. The system must also be able to make
up quickly for the loss of a generating unit forced out of service. Spinning
reserve requirements are from the North American Electric Reliability Council
Operating Guide and from contractual obligations. He further stated that a 10-
minute startup requirement provides significant economies associated with being
able to use combustion turbine units to provide spinning reserve.

Witness McMeekin testified that Duke had concerns with Empire‘s proposed
water source. The Empire proposal stated that water for plant operations would
be from on-site wells. Duke’s concern was the reliability of on-site wells as
a water source without thorough study and testing. Without a geotechnical
evaluation and on-site testing, the provision of such a large volume of water
from wells would be risky in both the long and short term. Also, there was no
discussion regarding storage of any untreated water in the proposal.

In regard to air quality, witness McMeekin testified that the original .
proposal by Empire did not include sufficient detail to assess Empire’s ability
to license the project. The praposal did not include a discussion of any
modeling to evaluate compliance with air quality standards.

Witness McMeekin testified that Empire’s proposed air permit application
which was subsequently submitted to Duke on September &, 1990, was based on
unlimited hours of operation without selective catalytic reduction, use of 0.3%
sulfur o0il and emissions parameters based on natural gas. Witness McMeekin
testified that these were not reasonable criteria. Although witness Greenberg
testified that Empire was aware of the need to utilize both natural gas and fuel
0il as a fuel source for the turbine, the preliminary air permit application gave
no indication of this. Further, witness Greenberg testified that the preliminary
air permit application provided to Duke on September 12, 1990, was based on 100%
0il. Duke did not receive a preliminary air permit application on September 12.
Duke noted that Empire stated in a September 12, 1990 letter its intention to
file the application that day, but to date Empire apparentiy has not formally
filed an application for a Prevention of Significant Deterioration (PSD) permit.
These positions by Empire further served to demonstrate its lack of understanding
regarding combustion turbine licensing requirements.

Witness McMeekin testified that Duke also had concerns with Empire’s
original proposal related to fuel source. He testified that the fuel plan
submitted by Empire demonstrated a lack of understanding of natural gas
~availability. The proposal stated that there would be sufficient pipeliine
capacity under normal operating conditions to supply the turbines with natural
gas. Empire’s fuel plan ignored the fact that natural gas would not be available
during extreme winter conditions to accommodate Duke’s needs for peaking power.
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Also, Empire’s cash flow for the project was based on the use of natural gas as
the sole fuel, which is unrealistic.- o : - :

Witness McMeekin testified that Duke had concerns during the original
technical evaluation with regard to Empire’s proposed operation and maintenance.
He stated that the proposed maintenance and inspectian intervals were considered
inadequate. Duke’s opinion was based on its own experience and industry
information on in-service CT units. Empire made no mention of maintenance
staffing or philosophy other than the maintenance intervals.

Duke also had concerns with Empire’s proposal to have only one on-site
ogperator. While it is possible for one person to operate the units, one person
cannot adegquately keep the plant operational over an extended time. Witness
McMeekin noted that the staffing issue had not been resolved. Although Empire
proposed a staff of five in its October proposal, witness Greenberg’s testimony
defended the original proposal as consistent with industry practice. In McMeekin
Exhibit 5 Duke showed that staffing at representative combustion turbine
facilities, which were referenced by witness Greenberg, was no less than two
people per plant and averaged more than one person per unit. McMeekin testified
that Empire does not appear to understand that no relationship exists .between
remote start and staffing levels, and that this staffing issue demonstrates the
inexperience of Empire and the problems of relying on turbine vendor
recommendations.

Witness McMeekin testified that the schedule contained in the proposal had
several problems. The Siting section and the Schedule section of the proposal
showed different construction durations. Also, the schedule had activity
conflicts such that construction would not have been supported.

Witness McMeekin testified that one of Duke’s major concerns during the
technical review was Empire’s lack of experience. This lack of experience was
obvious from the proposal. Empire’s proposal demonstrated 1ittle knowledge of
combustion turbine licensing, siting, design, construction, and operation.
Empire’s inexperience was confirmed through information provided at ODuke’s
request on Empire’s experience to date. The whole of its power plant development
experience consists of a 10-MW cogeneration facility which is still under
construction. By its own admission, Empire had no other experience and has never
produced any power anywhere.

Witness McMeekin testified that the conclusion of the technical evaluation
was that Empire’s proposal had significant technical deficiencies and that its
capital cost was higher than the Lincoln project. Based on this evaluation, Duke
determined that there was a substantial risk that Empire lacked the capability
to execute its proposal given its low level of understanding and the large number
of issues which had not been addressed. Duke concluded that it could not
prudently rely on Empire for peaking power in the time frame proposed by Empire.
Witness McMeekin stated that Duke did not seek additional technical information
in order to refine its analysis. Empire failed the initial assessment, and
therefore no further assessment was necessary.
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d nomi¢c A ment of Empire’ igingl P

In regard-to Duke’s economic assessment of the original proposal, witness
McMeekin testified that Duke analyzed the proposal at capacity factors of 1% and
5% (because the original proposal utilized an unrealistic 20% capacity factor)
for one combustion turbine and three combustion turbines. The original
assessment was completed in September 1990. The analysis considered capital
costs, fixed and variable operating and maintenance (0&M) costs, transmission
costs, and fuel costs. In addition to evaluating the Empire project as
originally proposed, Duke made certain modifications to the information provided
by Empire. These modifications included a reduction in summer capacity,
adjustment of heat rate to reflect comparable conditions, and changes to the O3M
costs (including fuel cost).

. Witness McMeekin testified that Duke modified the output to be consistent
with the proprietary information presented to Duke by Westinghouse in 1988. Ouke
later learned that Westinghouse had increased its rating; however, without in-
service experience Duke was concerned that this increased output might affect
reliability and maintenance. Thus, witness McMeekin testified that the modified
output value was appropriate. :

Witness McMeekin testified that Duke modified the heat rate to reflect a
higher heating value of fuel instead of the lower heating value. The Empire heat
rate was based on 95 degrees ¥ while Duke’s was 97 degrees F. The heat rates
provided by Empire were not cycling-adjusted so the effect of short-term run
duration was not considered. CTs are used for short-term runs, and the heat rate
needs to reflect frequent cyclting. Ouke replaced Empire’s proposed heat rate
with a cycling-adjusted heat rate based on higher heating value.

Witness McMeekin also described the modification to Empire’s proposed O&M
costs. Witness McMeekin noted that Empire did not originally offer to guarantee
its O&M and fuel costs. Empire proposed to pass through all of these costs.
Therefore, Duke needed to assess the true costs of O0&M and fuel. Empire’s
proposed O&M costs were based on vendor recommendations. Duke modified the O&M
costs based on industry practice. Duke’s opinion, based on in-house experience
and industry information, was that vendor recommendations are frequently overly
optimistic. :

. Witness McMeekin testified that Duke’s economic assessment showed that the

Empire proposal offered no cost advantage. However, he indicated that Duke’s
economic assessment was not the primary reason Duke did not accept Empire’s
offer. The conclusions drawn from the technical assessment of the proposal and
Empire’s modifications led Duke to conclude that Empire had very little
experience in the power generating business. Ouke concluded that Empire’s
proposal was not a viable alternative based on the technical assessment, Empire’s
lack of experience, and the economic assessment.

d m f Empire’ 1 1
Witness McMeekin testified that Empire provided a supplemental proposal in

October 1990 and Duke updated its original assessments. Witness McMeekin
testified that although Empire addressed some of the issues that had been
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identified, Duke still had significant concerns about the proposal. The Person
County water source -and staffing were addressed satisfactorily. Al1Y other issues
remained a concern. Empire’s lack of experience remained a major concern.

Empire reduced its Person County site size in the supplemental proposal from
200 to 56 acres due to sale of the remaining property. Empire claimed this would
not cause a noise problem, giving as an example a 500-MW facility located on 50
acres. Witness McMeekin testified that the referenced facility was enclosed,
which would result in lower sound levels at the property boundary but at a much
higher cost for construction and operation. Ouke still had concerns regarding
noise based on the supplemental proposal. Duke felt that it was very likely that
the 59 dBA noise level guaranteed by Empire at the "facility perimeter would
result in unfavorable community reaction. Duke did not consider this
satisfactory.

Witness McMeekin testified that Empire’s supplemental proposal of October
1990 addressed, in part, Duke’s concern with Empire’s fuel source. Empire
provided information that natural gas would be available in the summer months.
However, there was no mention of the need to depend on fuel oil for non-summer
oge;at;on %nd no adjustment of the proposed operational costs to reflect the use
of fuel oil. '

Witness McMeekin testified that Empire’s proposed startup time was changed
in the supplemental proposal. Empire included a table in its supplemental
proposal which listed the cold start as 29.5 minutes and the emergency start as
19.5 minutes for the Westinghouse 501D5. The revised startup time still did not
meet the 10-minute spinning reserve requirement. Empire also included a Tetter
from Westinghouse which stated that the turbines could be started "in
approximately 10 minutes®™ but with the note that frequency of recommended
inspections and maintenance would be significantly impacted. The impact of each
19.5-minute start was shown as the equivalent of 400 operating hours, i.e.,
equivalent to almost one year’s operation, which would have a significant impact
on cost of maintenance. Witness McMeekin testified that the impact of an
approximate 10-minute start was not included; however, the implication relative
to the 19.5-minute start was that it would indeed be most severe.

The supplemental proposal did not change the basic conclusion that it was
not prudent for Duke to rely on Empire for peaking power in the time frame
included in its proposal. MWitness McMeekin stated that the review of the
supplemental proposal continued to show no cost advantage in purchasing
eiectricity from Empire as compared to Duke’s proposed Lincoln project.

‘s A f ire’ i

Witness McMeekin also testified that Duke reviewed Empire’s Life Cycle Cost
Analysis presented to Duke in January 1991 in which Empire claimed a savings of
$100 million. He stated that Duke performed its own economic analysis using
Empire’s methodology. Duke modified several parameters to correct errors in
Empire’s analysis and to place the analysis on a comparable basis. Witness
Reinke testified that the results of this analysis were communicated to Empire
in a meeting on January 21, 199]. This evaluation concluded that the Empire
project was not a viable, least cost alternative to Duke’s Lincoln pﬁodefs.hB
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Witness McMeekin described the modifications Duke made to the Life Cycle
Cost Analysis. = Witness McMeekin testified that Duke modified the summer
capacity, discount rate, capital costs, facility life, variable O&M, and heat
rate. He noted that Empire based its comparison on the cost parameters provided
by Duke to the Commission in the Lincoln certificate proceeding pursuant to Rule
R8-61(b) and that these costs were an anticipated upper bound and were not on the
same basis as the Empire proposal. Witness McMeekin stated that the Rolling
Hills capacity and the Lincoln capacity were adjusted to be comparable to account
for operation and temperature differences. Witness McMeekin testified that Duke
used a discount rate of 9.77% for both projects. He also noted that the capital
cost used by Empire for Duke was not comparable in that it contained the costs
for initial filling of the fuel oil tanks. Furthermore, Empire’s interconnect
costs appeared to be substantially underestimated and the cost of upgrading
Duke’s transmission system to accommodate the additional load was totally
omitted. He noted that the facility life basis for Duke as stated in Rule R8-
gl(b) information was 20 years versus the 25-year life incorrectly stated by
mpire.

Witness McMeekin described Duke‘s concern with variable O&M costs applied
to Duke and Empire in the Life Cycle Cost Analysis submitted by Empire. £mpire’s
analysis utilized the variable O&M costs for Duke as shown in Duke’s R8-61(b)
filing which were based on industry practice while Empire’s projected 0O8M costs
were based on vendor recommendations. The variable O3M estimate presented in the
Rule R8-61(b) filing was not based on vendor recommendations and cannot be used .
for comparison with estimates based on vendor recommendations. Duke’s opinion,
based on 1in-house experience and industry information, was that vendor
recommendations are frequently overly optimistic. Therefore, Duke equalized
variable 0&M for both Empire and Lincoln at the R8-61(b) filing level. Witness
Greenberg agreed in his testimony that Westinghouse’'s and GE’'s recommended
variable OAM were roughly comparable.

Witness McMeekin testified that Duke had a concern with heat rates used by
Empire in its Life Cycle Cost Analysis. The heat rates used by Empire for Duke
and Empire units were neither cycling adjusted nor at the same temperature.

In regard to Duke's assessment of Empire’s January 1991 Life CycIe'Cost
Analysis, witness McMeekin concluded that the analysis continued to show that
there was no cost advantage to purchasing electricity from Empire.

ther P i ke's A re's Pr al

Witness McMeekin acknowleged that Duke made certain errors in its September
and November analyses. He said that Quke treated an annual cost component as a
monthly compcnent in the September and Movember analyses. In the November
analysis, Ouke interpreted the fixed OAM costs identified by Empire in the
October supplement as per-unit cost. The information provided by Empire was
unclear. In the original proposal, fixed O&M was provided on a per-unit basis.
The October supplement did not specify that the O&M cost was on a total plant
basis and not a per-unit basis. The January analysis did not contain the
referenced errors but showed no cost advantage to the Empire project. Witness
McMeekin also testified that if these errors in the September and November
assessments were corrected, the conclusion would not change. The error in the
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September analysis favored Empire while the errors in the November analysis
favored Duke. Adjustments for these errors showed the same relative. results;
when placed on a comparable basis, the Empire project offered no cost advantage.

Witness McMeekin testified that Empire’s claimed savings of $100 million was
the result of Empire’s assumptions relating to O&M costs and fuel. Even using
numbers agreed upon by Duke and Empire, the capital cost of Lincoin is Tower than
Empire’s. Witness McMeekin noted that in its July and October proposals, the
capital cost was the only cost that-Empire was not going to pass through to Duke.
Witness McMeekin noted that witness Greenberg admitted that the fue) costs of the
two facilities should be equal. Witness Greenberg also admitted that the
manufacturer’s recommended maintenance and variable O&M for the proposed machines
at the two facilities are roughly equal. Therefore, by Empire’s own admission,
one would expect that the projected fuel and O&M cost of the two facilities would
be roughly equal. Witness McMeekin testified that Empire manipulated these
numbers to produce a $100 million “savings,” none of which it proposed to
guarantee.

Witness Reinke stated that Empire is an inexperienced company proposing
essentially the same type of project as Duke’s Lincoln project. Regardless of
who builds and owns the capacity, the operating requirements to meet the
anticipated peaking demands of Duke’s customers are the same. Since Duke’s
economic analysis showed that substantial cost savings from Empire’s proposal did
not exist, purchasing capacity from Empire instead of building capacity offered
no advantage to Duke’s customers to offset the additional risks and reliabiTity:
concerns associated with purchasing power from an inexperienced developer.

Witness McMeekin explained the significance of location for a CT project.
Duke conducted an extensive study of potential combustion turbine sites,
including the northeast portion of Duke’s service territory. The Lincoln site
was selected as a result of this siting study. Witness Reinke did not agree with
Empire’s contention that its project would provide Duke with needed diversity.
Duke has 163 generating units in 39 locations in its service area. With this
degree of existing diversity, it is much more important that the focus be on
equipment reliability rather than location. :

With regard to transmission losses, witness Reinke testified that losses are
inherent in the transfer of power. Kilowatt-hour losses for peaking facilities
are considerably less than for base-load facilities. Witness Reinke stated that
Empire’s project would have little effect on system losses. Mr. Reinke stated
that locating a generating facility in the northeast portion of Duke’s territory
would tend to reduce flows on the interconnection with Carolina Power & Light
Company (CP&L) in the Durham area; however, it is not a necessary requirement
that flow on this interconnection be reduced. The interconnection with CPAL in
Durham has sufficient capacity to accommodate a wide range of contingencies on
both systems.

Empire claimed in its complaint that Duke refused “to hold additional
discussions with Empire, a NUG that was shown to Duke to be cost justified" and
claimed that therefore "Duke has violated its agreement with the Public Staff to
increase {its non-utility generation efforts (an agreement embodied in the
Commission’s March 26, 1991 Order in Docket No. E-7, Sub 461)." Witness McMeekin
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and witness Reinke testified that Duke reviewed and evaluated Empire’s analysis
using reasonable methods and assumptions, and concluded that .there .was no cost
advantage. The facts that Duke continued a dialogue with Empire about its
project, held discussions with Empire, and made several assessments of Empire’s
project show that Duke acted in accordance with its agreement with the Public
Staff. Additionally, Duke expressed an interest in continuing discussions with
Empire regarding capacity needs beyond Lincoln..

issgi i

The Commission concludes that Duke made detailed assessments of Empire’s
proposal and that Ouke used reasonable methods and assumptions in its
assessments.

In its technical assessments, Ouke identified numerous shortcomings, only
a few of which Empire satisfactorily addressed. Duke questioned Empire’s output
rating of the Westinghouse turbines, While Duke acknowledged that it later
learned that the units were capable of the higher output, Duke continued to
question the impact of the higher output on reliability and O&M costs. Duke was
concerned that the start-up time for the Westinghouse turbines proposed by Empire
did not meet Duke’s spinning reserve requirements. Duke appropriately included
this requirement for its supply-side option. Duke also expressed concerns about
the reliability of on-site wells as a water source. Empire attempted to reassure
Duke; however, Empire has not drilled any test wells and provided no proof that

adequate water was available on the site. Duke noted that Empire had not

obtained or applied for an air permit. Empire stated that it was in the process
of completing the application and that there was adequate time. In a September
1990 letter to Ouke, Empire stated its intention to file the air permit
application immediately, but it has not been filed to date. Duke questioned the
maintenance and inspection intervals that Empire proposed. Empire proposed the
manufacturer’s recommendations and Duke disagreed based on its knowledge and
industry feedback. Duke also questioned Empire’s staffing level in the original
proposal. Empire subsequently modified its staffing level; however, Empire
provided testimony to support its original staffing level. Duke identified noise
as a potential issue, based on its experience in licensing other generating
facilities. One of Duke’s major concerns was Empire’s lack of experience.
Empire noted its willingness to guarantee all aspects of the project, contending
that inexperience was a moot point. However, no amount of guarantee can produce
the capacity that Duke will need if the developer cannot complete the project on
time. Experience is an appropriate and reasaonable consideration, and Empire’s
lack of experience was a major factor in Duke’s decision.

Duke performed three economic assessments of Empire’s proposal. In each
assessment, Duke compared Empire’s Rolling Hills project with Duke’s Lincoln
project, after modifying certain aspects of the Rolling Hills project to place
it on a comparable basis. Empire disagreed with Duke’s modifications. 1In its
September and November economic assessments, Duke modified Empire’s proposed
output, heat rate, and O&M costs. Ouke witness McMeekin stated that the output
adjustment was appropriate for units in peaking service. Both parties agreed
that the heat rates should be the same, and it has been admitted that beth
Westinghouse’s and General Electric’s O8M recommendations are comparable. Duke’s
modifications were appropriate to ensure a fair and reasonable comparison of the
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projects. The conclusion of Duke’s economic analyses was that there was no cost
advantage to Empire’s. project. -Duke-acknowledged errors—in its Septeémber and
November economic analyses but noted that corrected analyses yielded the same
relative results and conclusions. Duke tater reviewed a Life Cycle Cost Analysis
provided by. Empire in which Empire claimed a $100 million savings for Duke’s
customers. Duke made certain modifications to the analysis and concluded once
again that there was no cost advantage to Empire’s project. Duke’s modifications
were made to ensure that cost comparisons were on a consistent basis, and Empire
failed to demonstrate during the proceeding that these modifications were
inappropriate. The Commission also recognizes that significant transmission
system upgrade costs were not included in the comparison. The Commission
concludes that the $100 miilion savings that Empire claimed does not exist.

The record shows that Duke went to great lengths to analyze Empire’s
proposal and that Duke discussed the results of the analyses with Empire. Empire
continued to make changes to its proposal, which Ouke in turn analyzed. Duke’s
assessments showed significant deficiencies in the proposaland no cost advantage.
The Commission concludes that Duke used reasonable methods and assumptions and
did not arbitrarily deny the proposal. Any assumptions Duke was required to make
were the result of the proposal being incomplete and, in any event, were
reasonable assumptions. QOuke’'s modifications were reasonable. Having reviewed
th record in its entirety, the Commission finds no evidence of bad faith by

uke.

EVIDENCE AND CONCLUSIONS IN SUPPORT OF FINDING OF FACT NO. 16

Rule RB-58(e) requires each electric utility to “"assess on an ongoing basis
the potential benefits of reasonably available purchased power resources® and to
"discuss its overal)l assessment of its purchased power resources, including

. independent power producers . . . , and provide details of the methods and
assumptions used in the assessment of those purchased power resources having a
significant impact on its least cost integrated resource plan.”

Witness Greenberg testified that Duke violated Ruyle RB-58(e) by not
providing its assessments of Empire’s proposal to the Commission. He also
testified that Duke did not provide its assessments to Empire until after the
complaint was filed and discovery was conducted. However, he stated that in
September 1990 a Duke representative told him the general areas in which Empire’s
proposal was deficient.

Witness Reinke testified that Ouke discussed its overall assessment of
purchased power resources, including Empire’s proposal, in its 1991 short-term
action plan filed with the Commission. It is Duke’s position that since all of
its assessments showed that Empire’s proposal had no significant impact on the
least cost plan, Rule R8-58{e) did not require a discussion of the details of the
methods and assumptions used in the assessments. Witness Reinke testified that
Duke did not provide a detailed assessment of Empire’s proposal to either Empire
or the Commisston; however, Duke discussed its concerns with Empire on September
18, 1990, on November 20, 1990, on January 9, 1991, on January 21, 1991, on
January 31, 1991, and again on June 27, 1991. '
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The Public Staff, in its post-hearing brief, argued that OQuke’s
~ interpretation of Rule RB-58(e)--"[i]f we assess it and reject it, then it has
no significant impact and therefore the details of the assessment need not be
reported”--is wrong. The Public Staff argued that the purpose of the reporting
requirement is to give the Commission an opportunity to review the assessments
and that the "significant impact language clearly is meant as a limit on the
number of projects the assessment of which has to be reported in detail.” The
Public Staff argued that Empire’s proposal had a potential significant impact on
Duke s least cost plan and that Duke violated Rule R8-58(e) by failing to provide
details of its assessments in its least cost filings. The Public Staff asked the
Commission to clarify the terms "reasonably available™ and "significant impact”
and to require Duke to establish an evaluation process by which it can analyze
future proposals for purchased power resources.

The Commission concludes that our previous findings and discussions
adequately resolve the two issues which were identified as the focus of the
present complaint proceeding. The fssues raised by the Public Staff, dealing
with interpretation of Rule R8-58(e) and with the appropriate evaluation process
by which utilities should assess future purchased power proposals, are more
appropriately raised in the context of the Commission’s pending least cost
integrated resource planning docket, Docket No. £-100, Sub 64. )

IT IS, THEREFORE, ORDERED that the complaint of Empire Power Company filed
against Duke Power Company on April 4, 1992, should be, and the same hereby is,
denied.

ISSUED BY ORDER OF THE COMMISSION.

This the ;é“zﬂ“‘f’ﬁy of  Fhau - 1992.

F
NORTH CAROLINA UTILITIES COMMISSION

(SEAL) Gé%gva g. Fﬁigpen, éﬁie% Cigkf-

Commissioner Duncan concurs by separate opinion.
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Docket No. E-7, Sub 492

Commissioner Duncan, concurring.

While ! agree with the majority‘s ultimate decision in this case, I am not
entirely comfortable with the route it takes to reach that point. [ therefore
write separate to express those coricerns.

As the majority opinion points out, the Commission’s consideration in this
hearing was limited to two issues: (1) whether Empire made a proposal to Duke
of reasonably available purchased power that would have a significant impact on
Duke’s least cost integrated resource plan, and whether such proposal was
complete, detailed and sufficient for Duke to perform a detailed assessment
thereof and (2) whether Duke arbitrarily denied the proposal without making any
detailed assessment thereof using reasonable methods or assumptions, or, if such
assessment was made, whether Duke has refused to provide the assessment.

[ do not believe the Commission’s conclusion that Empire’s proposal was not
complete, detailed and sufficient for assessment is either justified by the
record or necessary to the result. It is undisputed that Duke had no standards
in place by which to evaluate the sufficiency of independent power producer (IPP)
proposals, and, apparently, no formal procurement procedures for handiing
proposals with respect to purchased power. There was, therefore, no objective
criteria either to guide Empire in putting together its submission or to serve
as a standard for determining completeness. Empire could reasonably have
thought, as do I, that indicating its willingness to supply whatever remaining
material was necessary was the appropriate way to handle the ambiguity created
by Duke’'s own absence of such procedures. Instead, the majority chooses to
interpret Empire’s offer to work within Duke’s standardless framework as a sign
of weakness rather than flexibility, and conspicuously declines to comment on
Duke’s failure to even attempt to obtain the information that it now says was
necessary.

Not only do [ think this conclusion arguably wrong, it seems to me clearly
unnecessary. The fact remains that Duke did manage to perform not one but five
assessments without the information that it claims, after the fact, was so
critical, and without making any effort to obtain that information from Empire.
In fact, the record reflects that Empire did not even learn of Duke’s assessments
until Duke responded to a request for production of documents during discovery.
I would therefore have concluded that it was unnecessary to reach this issue,
because Duke was entitled to prevail on the second. [ think it is supportable
from the record that Duke did not deny the proposal arbitrarily, because it had
legitimate concerns about reliability and Empire’s lack of experience.

Having agreed with the result, however, | do want to make it clear that I
am not convinced that Duke acted in the good faith with which the majority wishes
to credit it. I am particularly concerned about three things, two of which also
concerned the Public Staff: (1) Duke’s failure either to discuss Empire’s
proposal with the Commission or its deficiencies with Empire; (2) a pattern of
conduct, including a written memorandum, indicating Duke’s intent to discourage
proposals by IPP's; and (3) the timing of Duke’'s communications with Empire
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(with the final rejection of Empire coming, as the Public Staff points out,
within days after the proposed orders in Duke’s Lincoln certificate docket were

filed) which strongly suggests that Duke merely wished te string Empire along .

until it could no longer intervene in the Lincoln certificate docket.

I hope that Duke understands that although perhaps justified here by the
legitimacy of the concerns regarding Empire’s inexperience, this is a course of
conduct which I, at least, would not like to see repeated.

,U,% prn 1€ et
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—— ~ STATE OF NORTH CAROLINX”

UTILITIES COMMISSION
RALEIGH .

DOCKET NO. E-100, SUB 54
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of _ '
Investigation and Rulemaking Proceeding to ) ORDER ADOPTING
Consider Least Cost Integrated Resource ) RULES
Planning )

BY THE COMMISSION: By Order d{ssued March 25, 1987, the Commission
fnstituted a general fnvestigation and rulemaking proceeding to consider the
adoption of a new approach to electric utility planning which is intended to
fdentify those electric resource options which can be obtained for the tota)
Teast cost to the ratepayers consistent with adequate, relfable service.
Carolina Power & Light Company, Duke Power Company, Virginia Electric and Power
Company, d/b/a North Carolina Power, Nantahala Power and Light Company, the
Public Staff, and the Attorney General were made parties to the proceeding and
were requested to file comments. Carolina Utility Customers Association, Inc.
(CUCA), and the .North Carolina Industrial Energy Consumers (NCIEC) were &1lowed
to intervene in the proceeding.

By Order issued March 16, 1988, the Commission proposed rules which define
& overall framework within which the least cost integrated resource planning
process will take place and requested comments on the proposed rules from all
interested parties. The Commissfon recognized in the Order that {t could
address each {fssue in the proceeding more effectively by refocusing the
rulemaking proceeding on a relatively few {ssues at a time, and that such an
approach would finitially require the adoption of rules establishing the basic
framework for a least cost integrated resource planning program, followed by
rules developing the details necessary to flesh out the overall program.

The March 16, 1988, Order also requested comments on three specific issues
in addition to comments on the proposed rules themselves; the three {ssues
being: (1) the primary considerations which must be addressad by each least
cost integrated resource planning study and the relative weight which should be
given to each of the consfderations in ranking each resource option in the
study; (2) the consideration of appropriate rewards to utilities for efficiency
and conservation which decrease utility bills; and (3) the next tssue or {ssues
which need to be developed in grester detail as part of a systematic evolution
of the proposed rules.

Comments were filed by Carolina Power & Light Company, Duke Power Company,
North Carolina Power, the Public Staff, the Attorney General, Pau)l Markowitz of
the Energy Conservation Coalition, and Martha Drake. Additional reply comments
were Tiled by CP&L and Duke Power Company. :

Based on the comments filed 1n this proceeding, the Commission is of the
opinion that the rules proposed in the Order of March 16, 1988, should be
adopted with relatively minor revisfons. The rules specify that demand-side
resource planning and supply-side resource planning are to be integrated into a
single planning process; and that alternative resource options sust be studied
and compared in such depth that a balanced, realistic evaluation of the options
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can be made. The rules adopted herein also integrate Article 8 of the
Commission's existing electric service rules (NCUC Rules R8-42 and R8-43 for
Electric Energy Supply Planning) into the least cost {ntegrated resource
planning rules. .

The Commission is also of the opinion that other issues commented on. by
the partfes to the proceeding should be addressed by separate Order as
appropriate. Such {1ssues as a working def{nition of least cost integrated
resource planning, appropriate rewards to utilities for efficiency and
conservation, and competitive bidding systems for new capacity need further
work and discussion. .

In a companion Order 1ssued this same day 1n Docket No. E-100, Sub 58, the
Comnission has scheduled hearings to consider, analyze, and investigate the
1east cost integrated resource plans which will be developed and filed in that
docket by CP&L, Duke, North Carolina Power, and Nantahala. These plans will be
prepared in conformity with al) applicable state laws and the rules adopted and
implemented by this Order. A)1 interested parties, including the Public Staff
and Attorney General, will be encouraged to participate in those hearings. The
Commission has also scheduled six night hearings across the State of North
Carolina for the convenience of those members of the general public who may
wish to appear and testify. In addition, the Commission has indicated an
intent to initiate, as an important part of those proceedings, @ comprehensive
investigation into the scope and effectiveness of the demand-side programs and
resource options which our electric utilities currently have in place fn North
Carolina and which they say plan to {nitiate in the near future. In
particular, CP&L, Duke, North Carolina Power, and Nantahala have been directed
as part of their plans and testimony to provide a detailed description and
assessnent of the effectiveness of their energy conservation and Jload
management programs. Furthermore, the Commission has also requested the Public
Staff to conduct a comprehensive investigation into the scope and effectiveness
of the integrated resource plans to be filed by the electric utilities, with
particular emphasis being given to the subject of consservation and Tload
management as a resource option.

In addition to the actions today taken in Docket No. E-100, Sub 58, the
Commission concludes that 1t is also appropriate to request the Public Staff to
coordinate efforts with CP&L, Duke, North Carolina Power, and Nantahalas to
jointly develop and propose an assortment of demand-side pilot demonstration
projects for implementation and trial {In North Carclina. The Commission
believes that pilot projects can and will form an extremely important part of
the process which is designed to implement a comprehensive program of least
cost planning in this State.

IT IS, THEREFORE, ORDERED as follows:

1. That the rules attached hareto as Appendix A entitled “Least Cost
Integrated Resource Planning” are hereby adopted effective on and after the

date of this Order.

2. That Article 8 of the Commission's Rules for Electric Light and Powsr,
consisting of NCUC Rules R8-42 and R8~43, {5 hersby rescinded effective on and
after the date of this Order.
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3. That the Public Staff is hereby requested to coordinate efforts with
CP&L, Duke, North Carolina Power, and Nantahala to Jointly develop and propose
for the Commission's consideration an assortment of demand-side pilot
demonstratfon projects for {mplementation and trial in North Carolina. The
Public Staff s hereby requested to report back to the Commission regarding the
status of this matter as-soon as-possidble. -

ISSUED BY ORDER OF THE COMMISSION.

This the fof, day °fM 1988.

' NORTH CAROLINA UTILITIES COMMISSION

(SEAL)
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APPENDIX A
CHAPTER 8
" ELECTRIC LIGHT AND POWER
ARTICLE 11
LEAST COST INTEGRATED RESOURCE PLANNING

Rule RB-56. Ganeral.

(a) Purpose. The purpose of least cost integrated resource planning
is to ensure that each regulated electric utility operating in North
Carolina is developing reliable projections of the long range demands for
electricity in its service area and a combination of reliable resource
options for meeting the anticipated demands in a cost effective manner.
These rules are intended to be consistent with the applicable provisions of
the North Carolina General Statutes, but are not intended to restrict or
prohibft - demonstration projects, pflot programs or other experimental
ventures.

(b) Applicability. These rules are applicable to Carolina Power &

Light Company, Duke Power Company, Nantahala Power and Light Company, and
Virginia Electric and Power Company, d/b/a North Carolina Power.

(c) Integrated Resource Plan. Each utflity shall develop and keep

current a least cost fntegrated resource plan consisting of at least the

following components:
(1) A load forecast;
(2) An integrated resource plan; and
{(3) A short-term action plan. |
{d) Data. Each utflity shall provide such information and data as the

- Commission requests and deems necessary for proper evaluation of the

integrated resource plans preparsd by the utility.

“(e) Filing. Each utility shall file qts least cost integrated
resource plan and supporting testimony with the Commission at the times

designated by the Commission. The utiiities should anticipate filing such -

plans approximately every two (2) or three (3) years. The Public Staff or
any other intervenor may file a least cost integrated resource plan of its
own, or it may prepare an evaluation of the least cost integrated resource
plans filed by the utflities, or both. Any least cost integrated resource
plans, evaluations, and supporting testimony prepared by the Public Staff or
other intervenors shall be filed at the times designated by the Commission.
A reasonable amount of time will be given for the Publfic Staff and other
{ntervenors to evaluate the least cost integrated résource plans filed by
the utflities prior to filing their own least cost integrated resource plans
and evaluations. The intervenors should anticipate filing their own least
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‘cost integrated resource plans and evaluations approximately four (4) months
after receipt of the integrated resource plans f{led by the utilities.

(f) Review. The Commission {s required by G.S. 62-110.1(c) to Consult
with the utilitfes in North Carolina and with other state and federal
agencies having relevant informatfon in analyzing the long range needs for
expansion of electric generating facilities {n North Carolina. The Public
Staff is required by G.S. 62-15(d) to assist the Commission in analyzing the
long range needs for expansion of electric generating facilities pursuant to
G.5. 62-110.1. Pudblic hearings to consider..the least cost {ntegrated
resource plans filed by the utilities and the least cost integrated resource
plans and evaluations filed by the Public Staff and other intervenors shall
be scheduled at the time and place designated by the Commission. The
utilities and intervenors should anticipate public hearings being scheduled
: tliniaun of 45 days after the filing of testimony and exhibits by the

ntervenors. .-

001360



-57=
"Rule R8-57. Load Forecasts.

Tha load forecasts filed by each uiility as part of 1ts leiast cost
integrated resource plan shall include, at a minimum, the following:

(a) A description of the methods and assumptions used by the utility
to prepare its forecast including a description of the models and variables
used in the models; -

(b) A tabulation of the utility's forecasts for at least a 15-year
period, including peak loads for the summar and winter seasons of sach year,
annual energy forecasts, and the projected effects of non-price induced
consarvation and load management on the forecasted annual energy and peak
loads for sach year; and

.Lc) Highest, lowsst, and most probable forecast scenarios based on the
methods and assumptions used by the utility in preparing its forecasts; or,

any other technique which addresses forecast uncertainty to at Jeast a
comparadble degree. *
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"Rule R8-58. Integrated Resource Plan.

Each utility shall evaluate each resource option without regard to
geographical location which 1s reasonably available to it in meaningful
quantities, fncluding both demand-side and supply-side options, in order to
determine an integrated resource plan which offers a combination of reliable
resource options for meeting the anticipated demands on its system in a cost
effective manner. The assumptions in the evaluation shall be fully
documented, and the cost benefits of all resource options in the evaluation
shall be quantified to the extent possible.

(a) Evaluation of Resource Options. Evaluation of rasource options
shall include at least the following considerations:

(1) Determine the present value of future revenue reguirements
where appropriate for in evaluating the resource options;

(2) Evaluate both demand-side and supply-side resource options
using the best and most reasonable procedures availabls,
fncluding, but not limited to, such resource options as
conservation, 1load management, relighting, f{nsulation,
cogensration and small power production;

(3) Analyze the sensitivity of major assumptions used 1in the
evaluation of resource options, including: )

A. Assessment of risk in accordance with an assumption's
potential impact on the least cost plan;

B. Assesspent of reliability; and

C. Assessment of other uncertainties, {including forecast
uncertainty.

(b) Generating Facilities. Each utility shall provide data for the
electric generating facilities (Including planned additions and retirements,
but excluding cogeneration and small power production) in its integrated

. resource plan. Data should be detailed enough to facilitate a comparative

analysis of capacity alternatives and shall fdnclude a1l planning
assumptions. '

(1) Existing Genaration. The utility shall provide a 1S-year
: projection of the following:

A. Projected fuel use by type of generation. Data shall be
annual data;

. B. Projected unit characteristics by type of generation,
such as availability factors, capacity factors, heat
rates, outage rates or other relevant data. Data shall
be annual data;

C. Projected retirements of existing units, including a
discussfon of the resasons for the retirements; and
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D. Other projected changes to existing generating units

: which are expected to'incraase or decrease capability by
at least 10% or 10 megawatts, whichever is less, plus a
discussion of any 1i1fe extensfon programs currently
being planned or implemented. .

(2) Planned Generation Additions. The utility shall provide a
15-year projection of the following: '

A. Projected fuel use by type of generatfon. Data shall be
annual data;

B. Projected unit characteristics by type of generation,
such as avaflabilfty factors, capacity factors, heat
rates, outage rates or other relevant data. Data shall
be annual data; and

C. Summaries of all studies supporting the new generation
additions included in the least cost plan. i

(c) Alternative Energy Resources. Each utility shall assess on an
ongoing basis the potential benefits of reasonably available alternative
energy resource options, including the benefits of Tower fuel costs and
improved efficiency of {ts generating facilities. Alternative.  energy
resources shall Include, but not be limited to, hydro, wind, geothermal,
solar thermal, solar photovolitaic, municipal solid waste, biomass and other
alternative energy resources. The wutility shall discuss 4ts overall
assessment of alternative energy resources and it shall provide details of
the methods and assumptions used in the assessment of those alternative
energy resources having a significant impact on 1ts least cost integrated
resource plan. The utility shall also provide general information on the
methods and assumptions used in the assessment of the reasonably available
alternative energy resources considered under this paragraph but not adopted
for {ts least cost integrated resource plan.

(d) Conservation and Load Management. Each utility shall assess on an
ongoing basis the potential benefits of conservation and load management

- techniques, 1fncluding the benefits of 1lower fuel costs and improved

afficiency of the overall system. The utility shall discuss its overall
assessment of conservation and load management techniques, and 1t shall
provide details of the methods and assumptions used in the assessment of
those conservation and Toad management techniques having a significant
fmpact on fts least cost integrated resource plan. The assessments shall
include costs, benefits, risks, uncertainties, reliability, and customer
acceptance where appropriate. The utility shall also provide general
information on the methods and assumptions usad in the assessment of those
conservation and load management techniques considered under this plan but
not adopted for its least cost intagrated resource plan.

(e) Purchased Power. Each utility shall assess on an ongoing basis
the potential benefits of reasonably available purchased power resources.
The assessments shall include costs, benefits, risks, uncertainties, and
reliabiiity where appropriate. The utility shall discuss {ts overall
assessment of $ts purchased power resources, including but not limived to
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purchases froa cogensrators, small power producers, fndapendent power
producers and other utilities, and provide details of the methods and
assumptions used in the assessment of of those purchased power resourcss
having a significant impact on {1ts least cost integrated resource plan.

(f) Transmission/Distribution Facilities.. .Each utility shall assess
on @ ongoing basis the potential benefits of {mprovesents to the
transmission/distribution facflities. The uti{lity shall discuss fts overall
assessment -of transmission/distribution facilitfes dimprovements, and f{t
shall provide details of the methods and assumptions used in the assessment
of those facility improvements having a significant impact on its least cost
integrated resource plan.
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Rule R8-59. Short-Term Action Plan.

Each utility shall prepare an annual short-term actfon plan which
discusses those specific actions currently being taken by the utility to
inplement its least cost integrated resource plan. The utility's short-term
action plan shall centain a summary-of the resource options -or proegrams -
contained in 1ts current least cost {ntegrated resource plan and for which
specific actions must be taken by the utflity within the next two to thrse
years. For each resource option or program, the summary shall include:

(a) The objective of the resource option or program;

(b) Criteria for measuring progress toward the objective;

{c) The implementation schedule for the program over the next two to
three yesars; and

(d) Actual progress toward the objective to date.

-
-
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g:il'lo R8-60. Annual Report of Updates to Least Cost Integrated Resource
ans.

Every electrical pudlic utility shall furnish tha Commission with
& annual report containing a fifteen-year forecast of loads and generating
capability. An updated report shall be filed within thirty (30) days after
any significant revision of the forecast, and there shall be at least one
report filed annually. The report shall describe all generating facilities
and known transmission faci{lities with operating voltage of 200 KV or sore
which, in the judgment of the utility, wili be required to supply system

. demands during the forecast period. The report shall cover the 15-year

period naxt succeeding the date of said reports and shall include the
following:

(a) A tabulation of summer and winter peak loads, annual energy
forecast, generating capability, and reserve margins for each
year;

(b)) A list of the existing plants in service with capacity,
* : location, and any technological {nnovations to be backfitted
to improve sanvironment quality to the axtant known;

{(c) A list of generating units under construction or planned at
plant locations for which property has besen acquired, for
which certificates have been received, or for which
applications have been filed with location, capacity, plant
type, and proposed date of operation included;

(d) A list of proposed generating units at locatfons not known
with general location, capacity, plant type, and date of
operation included to the extent known;

(¢) A list of units to be retired from service with Tlocation,
capacity and expected date of retirement from the system;

(f) A Vst of units which are being considered for life
axtension, refurbishment or upgrading. The reporting utitity
shall also provide the expected (or actual) date removed from
service, general location, capacity rating upon return to
service, expected return to service date, and a general
description of work to be performed;

(g) A 1ist of transmfission lines and other associated facilities
(200 KV or over) which are under construction or proposed
fncluding the capacity and voltage Tlevels, location, and
schedules for completion and operation; ' :

(h) A 14st of any generatfon and associated transmission
facilities under constructfon which have delays of over six
months in the previously reported in-service dates and the
major causes of such delays. Upon request from the
Commission Staff, the reporting utility shall supply a
statement of the economic {mpact of such delays;

11 001366



X

(1) A Vist of future probable sites dg'lving gemi-al location and
description, major advantages, and whather the site is wholly
owned, partially owned or not owned by the utility; and

* (5 The current short-term action plan.
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Rule R8-61. Preliminary Plans and Certificates of Public Convenience and

Necessity for Construction of Electric Generation and Related
Transmission Facilities fn North Carolina.

{(a) No commitments and contracts made for the purchase of a steam
supply system, turbine, generator or other major component of the generation
system shall be noncancelable until such-time as the certificate of public
convenience and necessity has been issued.

{b) Information to be filed 120 days or mors befors the filing of the -
application for a certificate of public convenience and necessity for
generating facilities with capacity of 300 MW or more shall include the

following:
(L

(2)

(3)
(4)

(s)
(6)
Q)
(8)

(9)

Availabdble site informatfon (including maps and description),
preliminary estimates of {initial and ultimate development,
Justification for the adoption of the site selected, and
gene:uI information describing the other locations
cor. “{dered;

As appropriate, preliminary information concerning
geological, aesthetic, ecological, metecrological, seismic,
water supply, population and general load centar data to the
extent known;

A statement of the need for the facility {ncluding
information on loads and generating capability;

A description of investigations completed, in pmgnss.'cr
proposed fnvolving the subject site;

A statement of existing or proposcd'plans known to applicant
of federal, state, local governmental and private entities
for other developments at or adjacent to the propossd site;

A statement of existing or proposed environmental evaluation
program to meet the applicable afr and water guality
standards;

A brief genera) description of practicable transaission line
routes smanating from the site;

A 1ist of all agencies from which approvals will be sought
covering various aspects of any generation facility
constructed on the site and the title and nature of such

approvals;

A statement of estimated cost information, including plans
and related transmissfon capital cost (initia) core costs for
nuclear units); all operating expenses by categories,
fncluding fuel costs and total gensrating cost per net kwh at
plant; and information concerning capacity factor, heat rate,
and plant service life. Furnish comparative cost fncluding
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" related transaission  cost of other final alternatives
cons{dered; and : -

(10) A schedule showing the anticfpated beginning dates for
construction, testing, and commercial - operation of the
- generating facility. :

(c) Procedures for obtaining the certificate of public convenience and
necessity shall be as stated in the General Statutes.

(d) In filing an application for a certificate of public convenience
and necessity pursuant to G.S. 62-110.1(a) in order to construct a
generating facility, a utility shall include the following:

(1) The most recent least cost fintegrated resource plan of the
u}ﬂity plus any proposals by the utility to update said
plan; -

(2) Testimony specifically {indicating the axtent to which the
. . proposed construction conforms to the utility's most recent
*  least cost integrated resource plan; and

{3) Testimony supporting any utility proposals to update its most
recent resource integration plan. -
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Citation Search Resgult Rank (R} 3 of 3 Database
132 P.U.R.4th 444 NC-PUR

1992 WL 486370 (N.C.U.C.)
(Publication page references are not available for this document.)

Re Empire Power Company
Docket No. SP-21
North Carolina Utilities Commission
April 23, 1992

ORDER dismissing, as deficient on its face, an application for a certificate of
public convenience and necessity to construct an independent power production
facility.

Commission rules that a certificate application by an independent power producer
(IPP} must, at a minimum, allege a definite public need for the proposed
facility. Moreover, if the IPP proposes to sell its electricity to an in-state
utility, the application must allege a contract or written commitment from the
utility agreeing to purchase the electricity.

Commission concludes that it is appropriate to require IPPs to establish public
need for their facilities because, unlike qualifying cogeneration and small
power production facilities, the need for IPPs is not established by federal
law.

P.U.R. Headnote and Classification

1.
COMMISSIONS
sll
NC.U.C. 1992
Jurisdiction and powers -- Summary judgment -- Motions to dismiss.
Re Empire Power Company
132 P.U.R.4th 444, 1992 WL 486370 (N.C.U.C.}
P.U.R. Headnote and Classification

2.

ELECTRICITY

s3

NC.U.C. 1992 '
Generating plants -- Independent power producers -- Certification -- ¥iling

requirements -- Demonstration of public need.

Re Empire Power Company
132 P.U.R.4th 444, 1992 WL 486370 (N.C.U.C.}
P.U.R. Headnote and Classification

3.
CERTIFICATES
848
NC.U.C. 1992
Particular organizations -- Independent power producers.
Re Empire Power Company
132 P.U.R.4th 444, 1992 WL 486370 (N.C.U.C.}
P.U.R. Headnote and Classification

Copr. (C) West 1998 No Claim to Orig. U.S. Govt. Works
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132 P.U.R.4th 444
{Publication page references are not available for this document.)
4.
CERTIFICATES
5102
NC.U.C. 1992

Blectric -- Construction -~ Generating plant -- Independent power producer.
Re Empire Power Company
132 P.U.R.4th 444, 1992 WL 486370 (N.C.U.C.)
P.U.R. Headnote and Classification
5.
CERTIFICATES
5163
NC.U.C. 1992 .

Applications -- Filing requirements -- Independent power producers --
Generating plant -- Construction -- Demonstration of public need.
Re Empire Power Company
132 P.U.R.4th 444, 1992 WL 486370 (N.C.U.C.)
P.U.R. Headnote and Classification
6.
PUBLIC UTILITIES
s73
NC.uU.C., 1992

Electric -- Independent power producers -- Certification requirements.
Re Empire Power Company _
132 P.U.R.4th 444, 1992 WL 486370 (N.C.U.C.)
P.U.R. Headnote and Classification
7.
COGENERATION
86
NC.U.C., 1892

Public Utilities Regulatory Policies Act -- Electric generation -- Public need

-- Inapplicability to independent power producers.
Re Empire Power Company
132 P.U.R.4th 444, 1992 WL 486370 (N.C.U.C.}

BY THE COMMISSION:

On October 31, 1991, Empire Power Company {Empire) filed an Application
pursuant to G. S. 62-110.1(a) seeking a certificate of public convenience and
necessity authorizing construction of a 600 megawatt combustion turbine electric
generating facility in Rockingham County, North Carclina. The facility is
referred to as Rolling Hills. The Application was accompanied by information "in
the format prescribed by Rule R8-61(b)." Empire subsequently filed revisions to
this information on January 8 and January 31, 1592.

The Application was considered at the Commission Conference of November 12,
1991. On November 19, 1991, the Commission issued its Order Requiring
publication of Notice, which provided for notice of the Application to be
published, mailed to the utility or utilities to which Empire plans to sell
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electricity, and delivered to the Clearinghouse Coordinator. for distribution to
interested State agencies.

On November 22, 1991, Empire filed a Certificate of Service of Notice on three
utilities: Duke Power Company (Duke}, Carolina Power & Light Company (CP&L), and
North Carolina Power. By subsequent filing of January 8, 1992, Empire asserts
that it does not seek to sell to North Carolina Power and does not consider
North Carolina Power’s capacity requirements as a basis for public need for
Rolling Hills.

On December 20, 1991, CP&L filed a Complaint and Petition to Intervene. On
December 23, 1991, Duke filed a Petition to Intervene and Complaint. Empire
filed Responses on January 8, 1992. The Commission subsequently issued Orders
allowing the interventions of CP&L and Duke on January 14, 1992,

On January 17, 1992, CP&L filed a Motion to Dismiss Empire Power Company’s
Application for a Certificate of Public Convenience and Necessity. The
Commission scheduled an oral argument on the Motion by Order of January 22,
1992. Empire filed a Response to CP&L’s Motion to Dismiss on January 31, 1992.

On January 28, 1992, Duke filed a Motion to Participate in Oral Argument
asserting that Duke "generally adopts CP&L‘s Motion to Dismiss . . ."

On February 4, 1992, Empire filed a Motion for Summary Judgment arguing that it
should be granted a certificate without any hearing or further proceedings.

The oral argument was held as scheduled on February 5, 19%92. Arguments were
presented on both the Motion to Dismiss and the Motion for Summary Judgment. At
the close of oral argument, the Commission allowed time for further written
arguments to be presented on both Motions.

Various responses and arguments were filed by the parties on February 21, 24
and 26, 1992. The Commission has carefully considered all of the arguments, oral
and written, presented herein. The Commission will first consider the Motion to
Dismiss Empire‘s Application.

[1] Empire argues that the Commission does not have the authority to dismiss
its application because G.S8. 62-82, which prescribes the procedure for handling
certificate applications, does not provide for dismissal. (The Commission notes
that G.S. 62-82 does not provide for summary judgment either, but Empire
nonetheless filed a motion for summary judgment, citing Rule 56 of the Rules of
Civil Procedures.) G.S. 62-60 grants the Commission "all the powers and
jurisdiction of a court of general jurisdiction as to all subjects over which
the Commission has or may hereafter be given jurisdiction by law." The statute
goes on to provide that the Commission may render its decisions "upon questions
of law and of fact in the same manner as a court of record." Commission Rule R1-
7(a) provides that motions may be addressed to the Commission for various
purposes including "for such other relief as may be appropriate." The motion
herein is equivalent to a motion to dismiss for failure to state a c¢laim for
which relief can be granted, which any court can grant. The Commission, as a
body with all the powers and jurisdiction of a court of general jurisdiction in
this case, unquestionably has the power to grant or deny a motion to dismiss an
application as deficient on its face. Because the Commission so clearly has such
authority, specific mention of it in G.S. 62-82 would have been redundant.

(2] (31 [2]1 (5] [61{7] CP&L and Duke move to dismiss Empire‘s Application as
deficient on its face because the Application does not sufficiently allege a
need for the Rolling Hills facility and because the information required by
Commission Rule R8-61(b) was not prefiled before the Application. The Commission

Copr. (C) West 1998 No Claim to Orig. U.S. Govt. Works

001373




Page 4

132 P.U.R.4th 444
(Publication page references are not available for this document.)

concludes that the Application should be dismissed on the first ground.

The Commission notes its authority to administer G.S. 62-110.1(a), the statute
under which Empire filed its Application. G.S. 62-31 provides, "The Commission
shall have and exercise full power and authority to administer and enforce the
provisions of this Chapter and to make and enforce reasocnable and necessary
rules and regulations to that end.” Thus, the Commigsion has authority to
establish reasonable minimum filing requirements for certificate applications
under G.S5. 62-110.1(a). Pursuant to this authority, the Commission concludes
that an independent power producer such as Empire must allege a definite public
need for its proposed facility and that when, as in this case, the independent
power producer proposes to sell its electricity to a North Carclina utility, it
must allege a contract or written commitment from the utility agreeing to
purchase the electricity. For the reasons stated hereinafter, the Commission
concludes that this is a reasonable minimum filing requirement. Otherwise, the
Commission will not know either the true nature of the facility it is being
asked to certify or whether there is a need for the facility.

Empire has failed to meet this filing requirement. Empire’s Application alleges
"an outstanding proposal to sell long-term wholesale peaking capacity and energy
to Duke . . . for delivery beginning as early as 1994." However, Empire does not
have a contract or commitment with either Duke or CP&L. It is clear from their
filings and argument that neither Duke nor CP&L is interested in buying
electricity from Rolling Hills. They have other plans to meet their capacity
needs in the time frame proposed by Empire. Empire’s Application attempts to
allege need in other ways. It alleges: (1) the Commission ruled in Docket No. E-
100, Sub 58 (the 1989-90 least cost integrated resource planning investigation)
that North Carolina electric utilities require approximately 3,000 megawatts of
additional peaking capacity before the year 2000, and the Commission ruled in
Docket No. E-7, Sub 461 (a certification proceeding filed by Duke for its
Lincoln County Combustion Turbine Station) that Duke requires at least 1165
megawatts of peaking capacity by 1997; (2) the northeast part of Duke’s service
territory, which includes the proposed site of Rolling Hills, is the "primary
location" to add peaking capacity to Duke’s system; (3) Rolling Hills will be
built at Empire’s own risk; (4) Empire’s "guaranteed cost of peaking capacity
and energy" is below Duke’s avoided cost of peaking capacity and energy; and (5)
the draft air permit issued for Duke’s Lincoln County Combustion Turbine Station
limits Duke’s proposed generating capacity at that facility. Empire’s '
Application also cites the Commission’s "load forecasts®" adopted pursuant to
G.S. 62-110.1(c). The Commission finds these allegations to be insufficient to
support the Application. Some of the allegations repeat c¢harges that Empire has
already made against Duke in a pending complaint proceeding, Docket No. E-7, Sub
492. [FN1] The allegation that Duke’s Lincoln capacity is limited by its air
permit has been addressed by the Commission‘’s Order on Motion to Issue Show
Cause Order and Motion for Update and Reevaluation dated February 28, 1991, in
Docket No. E-7, Sub 461. At best, Empire’s Applicaticon simply cites the general
load forecasts of Duke and CP&L and alleges a proposal, which has been rejected,
to sell to Duke. The Commission needs more in order to implement G.S. 62-110.1
and G.S. 62-2(3a).

G.S. 62-110.1(a) provides

. no public utility or other person shall begin the construction of any
steam, water, and other facility for the generation of electricity to be
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directly or indirectly used for the furnishing of public utility service, even
though the facility be for furnishing the service already being rendered,
without first cbtaining from the Commission a certificate that public
convenience and necessity requires, or will require, such construction.

The statute applies not only to public utilities, but also to "other
person[s] ." The purpose of the statute is to prevent the overbuilding of
electric generating capacity. The Court of Appeals has stated the following:

This regulatory statute was enacted in 1965 to help curb overexpansion of
generating facilities beyond the needs of the service area. To this end, the
General Assembly used the term "public convenience and necessity" to define the
standard to be applied by the Utilities Commission to proposed facilities. In
reviewing the Commission’s application of the standard in other regulatory
actions, the Court has held that public convenience and necessity is based on an
nelement of public need for the proposed service." State ex rel. Utilities
Comm’n v. Carolina Tel. & Tel. Co., 267 N.C. 257, 270, 148 S.E.2d 100, 110

(1966) ; see also State ex rel. Utilities Comm’n v. Southern Coach Co., 12 N.C.
App. 597, 199 S.E. 24 731 (1973), cert. den., 284 N.C. 623, 201 S.E.2d 6293
(1974) ; State ex rel. Utilities Commission v. Queen City Coach Co., 4 N.C. App.
116, 166 S.E. 2d 441 (1969). Moreover in 1975, an "act to establish an expansion
policy for electric utility plants in North Carolina, to promote greater
efficiency in the use of all existing plants, and to reduce electricity costs by
requiring greater conservation of electricity" was enacted by the General
Assembly, 1975 Sess. Laws Ch. 780. Thia act, codified as G.S. 62- 110.1({c)~ (£},
directs the Utilities Commission to consider the present and future needs for
power in the area, the extent, size, mix and location of the utility's plants,
arrangements for pooling or purchasing power, and the construction costs of the
project before granting a certificate of public convenience and necessity for a
new facility. From these statutes and the case law, it is clear that the purpcse
of requiring a certificate of public convenience and necessity before a
generating facility can be built is to prevent costly overbuilding.
Environmental concerns were generally left to other regulatory agencies, except
as they affect the cost and efficiency of the proposed generating facility.

State ex rel. Utilities Commission v. High Rock Lake, 37 N.C. App, 138, 140-
141, 246 S.E. 2nd 787, cert. denied, 295 N.C. 646, 248 S.E. 2nd 257 {1978).

{FN2] In another context, the Supreme Court has held that in order to show
public convenience and necessity, the applicant must demonstrate a "definite
‘public need" for the facility in gquestion. State ex rel. Utilities Commission v.
Two-Way Radio Services, Inc., 272 N.C. 591, 158 S.E. 2nd 855 (1968); State ex
rel. Utilities Commission v. Carolina Tel. and Tel. Company, 267 N.C. 237, 148
S.E. 2nd 100 (1966). More recently, in 1987, the General Assembly enacted G.S.
62-2(3a) to require "least cost" planning and to encourage "use of the entire
spectrum of demand-side options . . . as additional sources of energy supply
and/or energy demand reductions."

what must an applicant allege and prove in order to show a definite public need
for a proposed electric generating facility? The Commission has previously
addressed the filing requirements for a public utility and a "gqualifying
facility, " but these requirements are not appropriate for an independent power
producer (IPP).

If the applicant is a public utility, Commission Rules R8-56 through R8-61
control. These rules require least cost integrated resource planning by our
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State’s electric utilities and provide for detailed long-range load forecasts,
analyses of current generating capability, evaluation of demand-side and supply-
side resource options, and other data. Rule R8-61(d) provides that in filing an
application for a certificate pursuant to G. S. 62-110.1{a), a utility shall
include its most recent least cost integrated resource plan, any proposed
updates to the plan, and testimony specifically indicating how the proposed
facility conforms to the plan. The Commission must consider load forecasts "in
acting upon any petition by any utility for construction." G.S5. 62-110.1{c)
(emphasis added). An IPP cannot simply cite a utility’s load forecast or least
cost integrated resource plan in order to show public need for its own
certificate application. This is essentially what Empire has attempted. The
Commission has previously ruled that a finding that a utility’s least cost
integrated resource plan is reasonable is not intended as a substitute for
certification under G.S. 62-110.1{(a), and the Court of Appeals upheld this view.
State ex rel. Utilities Commission v. N.C. Electric Membership Corporation, 105
N.C. App. 136, 141, --S.E.2d-- {(1992). In a certificate proceeding, an IPP must
allege more than some general need; it must allege a definite need for its own
proposed facility.

When the applicant for a certificate under G.8. 62-110.1(a) proposes a
"qualifying facility" under federal law, Commission Rule R1-37 controls the
filing requirements. Qualifying facilities include "small power producers" which
employ renewable resources and "cogenerators" which use heat or steam that would
otherwise be wasted in industrial processes to generate electricity. 16 USCA s
796 (17) (18). Rule R1-37 requires an application for a qualifying facility to
include '

The applicant’s general plan for sale of the electricity to be generated,
1nclud1ng the utility to which the appllcant plans to sell the electricity, any
provisions for wheeling of the electricity, arrangements for firm, non-firm or
emergency generation, the service life of the project, and the projected annual
sales in kilowatt hours.

Commission Rules R1-37(b) (1) (x). It is appropriate to require more from an IPP
than from a qualifying facility. This is because federal law has essentlally
established the "public need" for qualifying facilities by requiring all
electric utilities to purchase electricity from such facilities. 16 USCA s 824a-
3(a). This law was enacted in 1978 as part of the National Energy Act to
encourage the efficient use of energy resources. There is no comparable law for
IPPs.

Since IPPs cannot simply rely upon the load forecasts of the utilities and
since no law establishes "public need" for them, the Commission concludes that
it is reasonable to require that an IPP proposing to sell its electricity to a
North Carolina utility must first obtain and allege as part of its certificate
application either a contract or a written commitment from the utility. [FN3)
Our decision is reasonable in order to carry out the purposes of G.S. 62-110.1
and G.5. 62-2(3a). G.S. 62-110.1 is intended to effect the orderly and
coordinated expansion of electric generatlng capacity. G.S. 62-2(3a) is intended
to stress demand-side management by electric utilities. These purposes would be
defeated were we to certify Empire’s facility without knowing how or whether it
fits into the overall scheme of energy planning. For example, Empire’s
Application cites Duke’s and CP&L‘s needs for additional peaking capacity, but
the utilities are planning to meet those needs in other ways. Duke has a
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certificate for the Lincoln County Combustion Turbine Station issued by this
Commission in a proceeding in which Empire chose not to intervene. [FN4] CP&L
has a certificate for a peaking facility in South Carolina. Requiring a contract
or commitment before certification will insure that the purposes of G.8. 62-
110.1 and G.S. 62{3a}) -- to coordinate the building of electric generating
capacity, to prevent overbuilding, and to use demand-side coptions -- are met,.
Further, without a contract or commitment, the Commission cannot know what type
of facility it is certifying. Empire now proposes to sell its electricity te a
North Carolina utility. However, if the Commission were to issue a certificate
and no such agreement were ever reached, Empire would no doubt begin locking for
other customers. Selling to a non-utility would raise completely different
issues. It might even raise the issue of Empire trying to become a public
utility itself although located within Duke’s service territory. The Commission
is entitled to know what type of facility it is being asked to certify at the
time of the application.

Empire argues that the Commission would be deferring its authority to the
utilities if it requires an IPP to obtain a contract or commitment before
certification. This is not true at all. The Commission will exercise its
complaint jurisdiction to ensure that utilities are acting in good faith with
IPPs. Empire clearly knows this since Empire itself filed a complaint against
Duke charging that Duke arbitrarily refused to consider purchasing electricity
from Rolling Hills. The Commission, rather than dismissing the complaint as
urged by Duke, scheduled an evidentiary hearing and gave Empire a full
opportunity to present evidence as to Duke’s actions. See the Order Denying
Motion to Dismiss and Scheduling Evidentiary Hearing dated August 28, 1991, in
Docket No. E-7 Sub 492. That complaint proceeding is pending before the
Commission. In addition to filing a complaint, an IPP that believes it has a
better alternative can intervene when a utility files a certificate application
of its own. Empire could have participated when Duke obtained a certificate for
its Lincoln County facility if it had acted timely. Finally, an IPP can
participate in the Commission’s least cost integrated resource planning
investigations. Empire has already intervened in the current investigation,
Docket No. E-100, Sub 64. Utility management is entitled, in the first instance,
to decide how it proposes to meet its capacity needs, but the Commission retains
oversight by way of complaint jurisdiction, least cost integrated resource
planning investigations, and certification proceedings. Thus, an IPP has several
options available to it, and the Commission is in no way delegating its
authority to the utilities by the decision made tcoday.

The Commission recognizes that before today, it had no rule or order in place
specifying the requirements for a certificate application by an IPP. IPPs are a
relatively new entrant in the field of electric generation. Empire is the first
IPP to file an application for a certificate in North Carolina. The present
docket is the first docket in which the Commission has dealt with this subject.
It was not until CP&L’s Motion to Dismiss that the Commission had occasion to
examine the law and to determine public policy with respect to certificate
applications by IPPs. Nonetheless, the Commission finds it appropriate to apply
the requirement announced today to Empire’s Application. To do otherwise would
allow the reasons and policies upon which our decision is based to be defeated
in this case. Empire is not unduly prejudiced since it does not have a buyer at
this time. Our decision is of course without prejudice to Empire’s right to file
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a new application as soon as it can comply with our filing requirement.

Our decision to dismiss Empire’s Application renders Empire’s Motion for
Summary Judgment moot. The Motion for Summary Judgment was of course predicated
upon a valid application. Since we have concluded that the Application must be
dismissed, it would be inappropriate to consider summary judgment.

IT IS, THEREFORE, ORDERED that the Motion to Dismiss filed in this proceeding
by CP&L on January 27, 1992, should be, and the same hereby is, allowed.

ISSUED BY ORDER OF THE COMMISSION. “

This the 23rd day of April 1992.

FOOTNOTES

FN1 At oral argument Duke characterized Empire’s Application as "simply another
collateral attack on Lincoln.®

FN2 The idea was broached at oral argument that fostering competition in
electric generation might in and of itself constitute "public need." Suffice it
to say that is not the policy decreed by G.S. 62-110.1(c)-(f), and the
Commission must interpret "public convenience and necessity" in light of the
policy enacted by the General Assembly.

FN3 This is not a unique requirement. When an applicant seeks a permit to
operate as a contract motor carrier, Commission Rules require a written contract
with one or more shippers or passengers having a need for a specific type of
service not otherwise available. Commission Rule R2-15(b). -

FN4 Empire petitioned to intervene over two months after the hearing was
completed, and the Commission denied intervention as untimely.

EDITOR'S APPENDIX
PUR Citations in Text

[N.C.Sup.Ct.] North Carolina ex rel. Utilities Commission v. Carolina Teleph. &
Teleg. Co., 267 N.C. 257, 64 PUR3d 243, 148 S.E.2d4 100 (1966).

[N.C.Sup.Ct.] North Carolina ex rel. Utilities Commission v. Two Way Radio
‘Service, 272 N.C. 591, 72 PUR3d 222, 158 S.E.2d 855 (1968).
END OF DOCUMENT
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(Cite as: 112 N.C.App. 265, 435 S.E.2d 553)

STATE of North Carolina ex rel.
UTILITIES COMMISSION, Public Staff
North
Carolina Utilities Commission, and
Carolina Power and Light Company and
Duke
Power Company as Intervenors

V.

EMPIRE POWER COMPANY, Applicant

for Certificate of Public Convenience and
Necessity.

No. 9210UC724.
Court of Appeals of North Carolina.
Oct. 19, 1993.

The Utilities Commission dismissed petition
for certificate of public convenience and
necessity, submitted by independent power
producer. Appeal was taken. The Court of
Appeals, McCrodden, J., held that: (1)
Commission’s authority with respect to
certificates was not restricted to section of
statute specifically dealing with approval of
such certificates; (2) provision requiring that
hearing be commenced within three months of
filing of application was directory rather than
mandatory, and did not compel issuance of
certificate after period had expired; and ()
there were no material issues of fact requiring
Commission to hold hearing.

Affirmed.

i1l PUBLIC UTILITIES &= 147

317AKk147

State Utilities Commission is creature of
legislature and exercises only that authority
conferred on it by statute,

[2] ELECTRICITY & 8.4

145k8.4

Although state Utilities Commission may not
deviate from specific statutory provisions
governing approval of certificates of public
convenience and necessity for construction of
electricity generating facilities, Commission
may rely upon other statutory provisions to
interpret and implement process. .5. §§ 62-

Page 1

82, 62-110.1.

[3] CONSTITUTIONAL LAW ¢=77

92k77

Utilities Commission’s establishment of
minirnum filing requirements, in connection
with application for certificate of public
convenience and necessity to construct
electricity generating facility, was not
unconstitutional exercise of legislative powers
by administrative board, commission was
held to legislative standard, consisting of
requirement that public convenience and
necessity support construction of facility, and
by ten specific policies regarding -electric
power generation, set forth in statute. G.S. §§
62-2, 62-110.1.

(3]l ELECTRICITY ¢= 8.4

145k8.4

Utilities Commission’s establishment of
minimum filing requirements, in connection
with application for certificate of public
convenience and necessity to construct
electricity generating facility, was not
unconstitutional exercise of legislative powers
by administrative board; commission was
held to legislative standard, consisting of
requirement that public convenience and
necessity support construction of facility, and
by ten specific policies regarding electric
power generation, set forth in statute. G.S. $§
62-2, 62-110.1.

[4] CONSTITUTIONAL LAW ¢ 81

92k81 _
Utilities Commission action, in rejecting
petition for certificate of convenience and
necessity, was not an unconstitutional exercise
of police power of state interfering with ability
of petitioner to engage in lawful business, on
its own land, with private funds; energy
generation business was traditionally one
subject to public regulation, in order to ensure
religble and economic power supply and
avoidance of costly overbuilding,

f4] ELECTRICITY ¢=8.4

145k8.4

Utilities Commission action, in rejecting
petition for certificate of convenience and
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necessity, was not an unconstitutional exercise
of police power of state interfering with ability
of petitioner to engage in lawful business, on
its own land, with private funds; energy
generation business was traditionally one
subject to public regulation, in order to ensure
reliable and economic power supply and
avoidance of costly overbuilding.

5] ELECTRICITY &= 8.4

145k8.4

Utilities Commission had not exceeded
jurisdictional time limit, so as to be required
to issue a certificate of convenience and
necessity for the construction of electricity
generating facility, even though it had not
ordered hearing within ten days of last day of
publication of notice of filing of petition;
under statute imposing requirement
automatic issuance of certificate would be
defeated by Commission’s receipt of a
complaint within ten days of date of
publication of notice, and such complaint was
received. G.S. § 62- B2(a).

[6] ELECTRICITY &= 8.4

145k8.4 :

Utilities Commission did not comply with
requirement that it was to "commence"
hearing on petition for certificate of
convenience and necessity to construct electric
generating facility within three months of
filing of application, by scheduling within
period oral argument on an opponent’s motion
to dismiss, to be held outside period. G.S. §
62-82(a).

See publication Words and Phrases for other
judicial constructions and definitions.

[71 STATUTES &= 227

361k227

Statutory time periods during which action is
required to be taken are generally considered
to be directory rather than mandatory, unless
legislature expresses a consequence for failure
to comply within time period.

8] PUBLIC UTILITIES &= 167

317Ak167

Statute providing that Utilities Commission
must commence hearing on petition for
certificate of public convenience and necessity,

Page 2

within three months after filing of application,
was directory rather than mandatory, and did
not compel issuance of -certificate following
noncompliance with time period; in same
statute legislature had specified that
Commission was required to issue certificate
in event hearing was not ordered or complaint
received with respect to petition within ten
days of last publication of notice of
application, and absence of corresponding
mandatory language in connection with three
months provision indicated it was directory.
G.S. § 62-82(a).

[9] PUBLIC UTILITIES &= 167

317Ak167

Utilities Commission was not required to hold
hearing, prior to dismissal of an application
for certificate of public convenience and
necessity. G.S. §§ 62-82, 62-110.1,

[10] ELECTRICITY &= 8.4

145k8.4

Independent power producer was not entitled
to certificate of public convenience and
necessity to construct electrical power
generation facility, on grounds that it had
established need for proposed facility and
application; producer had cited proposal to sell
long-term wholesale peaking capacity and
energy to utility, which utility had already
refused, and producer had relied upon
outdated information covering power needs
across entire state, as well as local area. G.S,
§ 62-110.1.

[11] ELECTRICITY &= 8.4

145k8.4

Utilities Commission could dismiss petition
for certificate of public convenience and
necessity, thus taking action essentially
eguivalent to summary judgment, when there
was no genuine issue as to material fact;
petition had been based upon needs of utilities
in ares to purchase energy from provider, and
utilities had denied such needs. G.S. § 62-
110.1; Rules Civ.Proc., Rule 56{a), G.S. § 1A-
1.

**5564 *268 Petitioner Empire Power
Company (Empire) is an independent power
producer (IPP). TPP’s, relatively new entrants
into the power generation business, supply
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power on a contract basis to public utilities
and others for resale.

On 31 October 1991, Empire, pursuant to
N.C.Gen.Stat. § 62-110.1(a) (1989), submitted
an agpplication for a certificate of public
convenience and necessity (CPCN), to
construct a 600 megawatt combustion turbine
electric generating facility, to be called
Rolling Hills, in Rockingham County. On 19
November 1991, pursuant to N.C.Gen.Stat. §
62-82(a) (1989), the North Carclina Utilities
Commission (the Commission) issued an order
requiring petitioner to publish four weeks of
public notice in Rockingham County. The
order also required petitioner to serve a copy
of its application and the public notice on each
of the utilities to which it planmed to sell
electricity. On 22 November 1991, petitioner
filed a verification that on 21 November 1991,
it had served copies of the application and
public notice on Carolina Power & Light (CP
& 1), *269 Duke Power Company (Duke), and
North Carolina Power. In a subsequent filing
on 8 January 1892, petitioner asserted that it
did not seek to sell to North Carolina Power.
On 22 and 29 November and 6 and 13
December 1991, petitioner published its public
notice, and on 30 December 1991, filed an
affidavit of publication with the Commission,
CP & L and Duke filed complaints and
petitions to intervene in the proceeding on 20
and 23 December 1991, respectively. CP & L
filed a motion to dismiss on 17 January 1992,
followed by petitioner’s motion for summary
judgment, **555 filed 4 February 1992, On 5
February 1992, the Commission heard
arguments on both the motion to dismiss and
the motion for summary judgment. The
Commission entered an order 23 April 1892,
dismissing petitioner’s application, and
finding that the decision rendered petitioner’s
motion for summary judgment moot. From
this order, petitioner appeals.

Broughton, Wilkins, Webb & Jernigan, P.A.
by William Weodward Webb and Sara M.
Biggers, Raleigh, for petitioner-appellant.

Robert P. Gruber, Executive Director, by
Gisele L. Rankin, Staff Atiy., Raleigh, for
respondent-appellee, Public  Staff--North

Carolina Utilities Com™n.

Len S. Anthony and Hunton & Williams by
Frank A. Schiller, Raleigh, for respondent-
appellee, Carolinag Power and Light Co.

Steve C. Griffith, Jr., William Larry Porter,
Karol P. Mack, and Kennedy, Covington,
Lobdell & Hickman by Myles E. Standish,
Charlotte, for respondent- appellee, Duke
Power Co.

McCRODDEN, Judge.

Petitioner’s appeal, consisting of twelve
assignments of error, vrequires our
determination of three issues: (D whether the
Commission’s dismissal of the petition for a
CPCN exceeded the constitutional and
legisiative limits of the Commission’s
authority and jurisdiction over petitioner’s
application; (I whether, once. the
Commission failed to order a hearing within
ten days of publication, as required by
N.C.G.S. § 62-82(a), the law required it to
issue a CPCN to petitioner; and (IIT) whether
the Commission had the authority,
jurisdiction, and justification to dismiss
petitioner’s application. Within each of these
general issues, petitioner presenied additional
questions which we will address in the order
in which petitioner raised them.

*270 We initially note that N.C.Gen.Stat. §
62-94(b) (1989) governs our review of the
Commission’s decision. That statute provides
that an appellate court may reverse or modify
a decision of the Commission if the decision
prejudices substantial rights of petitioner,
because the Commission’s findings, inferences,
conclugions, or decisions are:

(1) In violation of constitutional provisions, or

(2) In excess of statutory authority or
Jjurisdiction of the Commission, or

(3) Made upon unlawful proceedings, or

(4) Affected by other errors of law, or

{5y Unsupported by competent, material and
substantial evidence in view of the entire
record as submitted, or

(6) Arbitrary or capricious.

N.C.G.S. § 62-94(h). This Court will uphold =
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decision of the Commission unless we find
error based on one of the enumerated grounds
of section 62- 94(b). State ex rel. Utilities

Comm. v. Southern Bell, 88 N.C.App. 153, -

177, 363 S.E.2d 73, 87 (1987). The issues
raised by petitioner relate to subsections (1)
and (2), i.e., whether the Commission’s action
viclated constitutional provisions or was in
excess of its statutory authority or jurisdiction.

L

(1] We first determine the scope of the
Commission’s authority and jurisdiction
pursuant to Chapter 62. Petitioner contends
that the Commission’s authority and
jurisdiction in determining certification cases
for IPP's are limited to that expressly granted
in N.C.G.S. §§ 62-82 and 110.1 (the CPCN
sections). We agree with petitioner that the
Utilities Commission is a creature of the
legisiature and exercises only that auvthority
conferred upon it by statute, Utilities Com. v.
Motor Lines, 240 N.C. 166, 168, 81 S.E.2d
404, 406 (1954), but we do not agree with
petitioner’s narrow interpretation of the
statute.

In its 23 April 1992 order, the Commission
allowed CP & L’s motion to dismiss on the
ground that petitioner failed to show, as it
must under section 62- 110.1, that public
convernience and necessity required
construction of the Rolling Hills facility.
Petitioner contends that the Commission’'s
dismissal of its application and *271 its
establishment of minimum filing
requirements constituted %566 an
impermissible deviation from the process
specifically provided in sections 62-82 and
110.1, and any deviation from these sections is
beyond the Commission’s authority and
jurisdiction.

Section 62-110,1 concerns the Commission’s
role in receiving and acting upon CPCN
applications, and states that "no publie utility
or other person shall begin the construction of
any ... facility for the generation of electricity
to be directly or indirectly used for the
furnishing of public utility service ... without
first obtaining from the Commission &

certificate that public convenience and
necessity requires, or will require, such
construction.” N.C.GS. § 62-110.1(a)
(emphasis added). Section 62-82 concerns the
special procedure to be followed when
reviewing a CPCN application. Specifically,
gection 62-82(a) provides that when a CPCN
application is filed:

[Tthe Commission shall require the applicant
to publish a notice thereof gnce a week for
four successive weeks in a daily newspaper of
general circulation in the county where such
facility is proposed to be constructed and
thereafter the Commission upon complaint
shall, or upon its own initiative may, upon
reasonable notice, enter upon a hearing to
determine whether such certificate shall be
awarded. Any such hearing must be
commenced by the Commission not later than
three months after the filing of such
application...., If the Commission or panel
does not, upon its own initiative, order a
hearing and does not receive a complaint
within 10 days after the last day of
publication of the notice, the Commission or
panel ghall enter an order awarding the
certificate.

N.C.G.B. § 62-82(a).

[2) Petitioner maintains that the CPCN
sections provide a sufficiently complete set of
instructions, so that the Commission would
not need to refer to other more general laws
contained in Chapter 62. Petitioner cites
State ex rel. Utilities Comm. v. Edmisten, 291
N.C. 451, 232 S.E.2d 184 (1977), in support of
its argument that the general powers of the
Commission, granted pursuant to the various
sections of Chapter 62, cannot be inferred into
statutes which are more specific in their
application, i.e., N.C.G.5. §§ 62- 82 and 62-
110.1. In Edmisten, the Supreme Court found
that the language of N.C.Gen.Stat. § 62-134(e)
was clear and unambiguous, and thus the
Commission could not employ a more general
statute, *272 N.C.Gen.Stat. § 62-3(24), to alter
the meaning and thus nullify section 62-
134(e). We find the instant case
distinguishable from Edmisten since we
determine, as illustrated in part II of this
opinion, that sections 62.110.1 and 62-82 do
not provide the Commission with complete
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instructions for the process of awarding and
denying certificates to applicants. Therefore,
the Commission may turn to the more general
sections of Chapter 62, specifically,
N.C.Gen.Stat. § 62-31  (1989) and
N.C.Gen.Stat. § 62-60 (1989), for guidance in
interpreting the process not addressed in
sections 62-82 and 62-110.1. In so doing,
however, the Commission may not, and we
find it did not, deviate from the process which
is stated c¢learly and unambiguously in
sections 62-82 and 62-110.1: the Comumnission
required petitioner to publish notice once a
week for four weeks; the notice was last
published on 13 December 1991, and the
Commission received two complaints within
ten days following the last day of publication
of petitioner’s notice.

Within Chapter 62, sections 62-31 and 62-60
confer rule-making and judicial powers upon
the Commission. However, petitioner argues
that the CPCN sections narrowly circumscribe
the Commission’s jurisdiction over it since it is
not a "public utility,” and therefore the
Commission should be limited to only those
procedures specifically stated in sections 62-82
and 62- 110.1. Since neither section 62.82 nor
section 62-110.1 specifically provides for the
dismissal of CPCN applications or the
establishment of minimum filing e¢riteria,
petitioner maintains that the Commission
should be prevented from employing those
procedures, Assuming arguendo that
petitioner is not a public utility, we
nevertheless determine that the Commission’s
exercise of its judicial powers in ruling upon
CPCNs for mon-utilities is not limited
exclusively **557 to sections 62-82 and 62-
110.1. Nothing in section 62-82(a) suggests
that the North Carolina legislature intended
to limit the Commission’s exercise of its
section 62-31 and section 62-60 powers in such
a way as to exclude CPCN applications.

Furthermore, we have already determined
that, although the Commission may not
deviate from the provisions expressly stated in
sections 62-82 and 62- 110.1, the Commission
may rely upon other sections in Chapter 62 to
interpret and implement the process. Any
other interpretation of the statute would leave

the Commission without procedure in
instances in which the General Assembly did
not anticipate all of the facts and
cireumstances arising in the Commission’s
review of an application. Because the CPCN
sections *273 do not contain complete
instructions, they cannot be the sole source of
the Commission’s authority and jurisdiction
over applications for certificates. For example,
sections 62.82 and 62-110.1 contain no
provisions concerning the Commission’s
authority to hear dispositive motions, motions
on evidentiary matters, or motions related to
discovery. We conclude that the Commission
may resort to other parts of Chapter 62 for the
processing of applications. This allows it to
effectuate the purpose of the Chapter, which is
to promote the policy of the State as set forth
in N.C.GenStat. § 62-2 (1989). Utilities
Comm. v. Edmisten, 294 N.C. 598, 242 S.E.2d
862 (1978).

[3] Relying on these same assignments of
error, petitioner also argues that the
Commission’s order dismissing petitioner’s
application was unconstitutional because it
constituted an improper exercise of legislative
powers. We agree with petitioner that the
General Assembly cannot delegate to an
administrative board the power to legislate.
Farlow v. Bd. of Chiropractic Examiners, 76
N.C.App. 202, 211, 332 S.E.2d 696, 702, disc.
review denied, 314 N.C. 664, 336 S.E.2d 621
(1985). We do not agree, however, that the
Commission's establishment of minimum
filing requirements constituted an
unconstitutional exercise of legislative powers.
In Adams v. Dept. of N.ER. and Everett v.
Dept. of N.ER., 295 N.C. 683, 249 S.E.2d 402
(1978), an instructive case for us, the Supreme
Court addressed the legislature’s delegation of
authority to develop and adopt guidelines for
the coastal areas of North Carclina to the
Coastal Resources Commission. The Court
stated:

In the search for adequate guiding standards
the primary sources of legislative guidance
are declarations by the General Assembly of
the legislative goals and policies which an
agency 1is to apply when exercising its
delegated powers. We have noted that such
declarations need be only "as specific as the
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circumstances permit.” When there is an
obvious need for expertise in the achievement
of legislative goals the General Assembly is
not required to lay down a detailed agenda
covering every conceivable problem which
might arise in the implementation of the
legislation. It is enough if general policies
and standards have been articulated which
are sufficient to provide direction to an
administrative body possessing the expertise
to adapt the legislative goals to varying
circumstances,

Id. at 698, 249 S.E.2d at 411 (citation
omitted).

*274 With regard to electric generating
facilities, the General Assembly set forth =
specific standard for the Commission, i.e.,
whether public convenience and necessity
requires the construction of the proposed
facility. We read this standard in pari materia
with N.C.G.S, § 62-2 which contains ten
specific policies, among which are promoting
the inherent advantages of regulated public
utilities and adequate, reliable, and economic
utility service, including the entire spectrum
of demand side option as resources necessary
to meet future growth, and fostering continued
service of public utilities on a well-planned
and coordinated basis, We believe that the
standard of public convenience and necessity
and the policies of the State are sufficient to
guide the Commission in deciding a CPCN
case and that the legislature’s delegation of
this authority is not unconstitutional.

*##558 [4] Petitioner next contends that the
Commission’s deviation from the process
prescribed by sections 62-82 and 62-110.1
constituted an unconstitutional exercise of the
police power of the State, and thus the
Commisgion should not be able to prevent
petitioner from engaging in lawful business,
on its own land, with private funds. The cases
cited by petitioner are distinguishable from
the instant case, and we therefore find this
argument meritless. State v. Harris, 216 N.C,
746, 6 S.E.2d B54 (1940), cited by petitioner,
involved the licensing of individuals in the dry
cleaning business. The Supreme Court
distinguished between industries requiring
scientific or technical knowledge and skill and

those which are ‘"ordinary trades and
occupations, harmless in themselves, in many
of which men have engaged immemorially as
a matter of common right...." Id: at 756, 6
S.E.2d at 861. The Court found that the dry
cleaning business fit in the latter category,
and thus strictly reviewed the statute. The
Court stated that an exercise of police power
may be valid if the proposed restriction has a
reasonable relation to the evil it purports to
remedy. Id, at 759-60, 6 S.E.2d at 863.

The facts in the instant case show that
petitioner does not intend to engage in the
type of "ordinary trade or occupation” referred
to in Harris, such as the Court considered the
dry cleaning business to be in 1940. Because
the supply and sale of electricity to other
utilities is not an ordinary trade or occupation,
we will not strictly construe the statute. We
find that the licensing of IPPs has a
reasonable relation to the creation .of a
reliable and economical power supply and the
avoidance of the costly overbuilding *275 of
generation resources. See State ex rel
Utilities Comm. v. Eddleman, 320 N.C. 344,
358 S.E.2d 339 (1987).

Petitioner also cites In re Hospital, 282 N.C.
542, 193 S.E.2d 729 (1973), in which the
Supreme Court overturned N.C.Gen.Stat. §
90-221, which required a certificate of public
convenience and necessity before beginning
construction of a hospital, finding that the
General Assembly had not established a
reasonable  relationship  between  the
regulation of private facilities for medical care
and the public health. After that opinion,
however, the legislature repealed the statute
on which the case was based and enacted
N.C.Gen.Stat. §§ 131E-175 to -190 (1992),
which requires certificates of need in the
development of new institutional health
gervices and which rendered moot the holding
of In re Hospital. Moreover, even if the case
were not moot, the Supreme Court
distinguished the public utility business from
the medical industry, stating: _

In the public utility businesses competition,
deemed unnecessary, is curtailed by the
requirement that one desiring to engage in
such business procure from the Utilities
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Commission a  certificate of public
convenience and necessity. However, in
those fields the State has undertaken to
protect the public from the customary
consequences of monopoly by making the
rates and services of the certificate holder
subject to regulation and control by the
Utilities Commission. No comparable power
to regulate hospital rates and services has
been given to the Medical Care Commission.

Id. at 550, 193 S.E.2d at 734-35 (citations
omitted). Indeed, one of the purposes of
Chapter 62 is to “"promote the inherent
advantages of regulated public utilities.”
N.C.G.S. § 62-2(2). Although we need not
reach the question of whether petitioner is a
public utility, we find that the statute
indicates that there is a substantial public
purpose in the licensing of power generating
facilities such as that proposed by petitioner.

Finally, we summarily dismiss petitioner’s
argument that, if the Commission may find
authority from sections other than 62-82 and
62-110.1, the entire CPCN procesz would be
fraught with uncertainty. We find section 62-
82, when read in conjunction with other
provisions of Chapter 62, sufficiently clear to
avoid the confusion suggested by petitioner.

*276 I1.

[5] In petitioner’s next assignment of error, it
contends that section 62-82 presents **559 a
jurisdictional time limit, during which the
Commission must order a hearing in order to
maintain jurisdiction over the CPCN process.
We do not agree with petitioner’s analysis of
section 62:82 that, if the Commission does not
order a hearing, it must award a certificate
within ten days of the last day of the
publication of the notice. Section 62-82(a)
provides, "[ilf the Commisgsion or panel does
not, upon its own initiative, order a hearing
and does not receive a complaint within 10
days after the last day of publication of the
notice, the Commission or panel shall enter an
order awarding the certificate.” (Emphasis
added). We find it unnecessary to determine
whether the phrase within ten days of the last
day of the publication applies only to the
period of time within which the Comunission

must receive a complaint, as suggested by the
doctrine of the last antecedent, HCA
Crossroads Residential Ctrs. v. N.C. Dept. of
Human Res., 327 N.C. 573, 578, 398 S.E.24
466, 469 (1990}, because it is clear that the
Commission’s receipt of Duke’s and CP & L’s
complaints to petitioner’s application defeated
the automatic issuance of the certificate.

(6] Petitioner also argues that the
Commission failed to commence a hearing
within three months after the filing of the
CPCN  application, and therefore, the
Commission is without jurisdiction to act in
any manner other than to award a certificate
to petitioner. We agree that the Commission
failed to commence a hearing within the
three-month period, as required by section 62-
82(a). Section 62-82(a) requires that "[the]
hearing must be commenced by the
Commission not later than three months after
filing of such application. " (Emphasis added).
Since petitioner filed its application on 31
October 1991, the three.month time period for
commencing a hearing began to run from this
date. On 22 January 1992, the Commisgion
scheduled oral argument on CP & L’s motion
to dismiss for 5 February 1992,

Black’s Law Dictionary defines the word
"commence” as "to initiate by performing the
first act” or "to institute or start.” Black’s
Law Dictionary, 6th Edition 268 (1990). We
find unpersuasive the Commission’s argument
that the order of 22 January 1992, scheduling
oral argument to be held on 5 February 1992
which is outside the three-month time period,
constituted a commencement of the hearing.
If we were to find that the mere scheduling of
a hearing *277 constituted a commencement,
the Commission could schedule a hearing in
the indefinite future, which is clearly not the
intent of the statute. The General Assembly
intended that the determination whether to
award a CPCN certificate be an expedient
procedure; section 62-82 provides that the
procedure for "rendering decisions" during the
hearing of a CPCN application shall take
precedence over all other matters on the
Commission’s calendar, except for rate cases
conducted pursuant to N.C.Gen.Stat. § 62-81
(1989,
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[7] Since the Commission failed to commence
a hearing within three months, petitioner
maintains the Commission was left with
jurisdiction only to grant a certificate to
petitioner. We disagree. Whether the time
provisions of section 62-82(a) are jurisdictional
in nature depends upon whether the
legislature intended the language to be
mandatory or directory. Art Society v.
Bridges, 235 N.C. 125, 130, 69 S.E.2d 1, 5
(1952). Many courts have observed that
statutory time periods are generally
considered to be directory rather than
mandatory unless the legislature expresses a
consequence for failure to comply within the
time period. See Meliezer v. Resolution Trust
Co., 952 F.2d 879, 883 (5th Cir.1992); Thomas
v. Barry, 729 F2d 1469, 1470 n 6
{D.C.Cir.1984). If the provisions are
mandatory, they are jurisdictional, if
directory, they are not.

[8] Section 62-82 clearly specifies that one
provision is mandatory, and that is the one
that requires that a certificate be issued if the
Commission does not order a hearing at all
and there is no complaint filed within ten days
of the last date of publication. However, the
statute is silent as to the consequences, if any,
which would result from the Commission’s
failure to commence a hearing within the
three-month time period. When the General
Assembly, **560 in the same statute,
expresgly provides for the automatic issnance

of a certificate under different circumstances

(the Commission does not order a hearing and
no complaint is filed), the only logical
conclusion is that the General Assembly only
intended for an automatic issuance to occur in
that specific situation. Cf Campbell. v.
Church, 298 N.C. 476, 482, 259 S.E.2d 558,
563 (1979 (an exchange of real property
between a redevelopment commission and a
church must comply with the advertisement
and bid requirements of N.C.Gen.Stat. §
160A.514(d), since the statute contained
certain instances, of which an exchange was
not included, where advertizsement and bids
are not required).

*278 Petitioner relies upon HCA Crossroads,
which held that an agency’'s failure to act on a

certificate of need within the time period
provided by N.C.GenStat. § 131E-185
divested the agency of jurisdiction to take any
action other than issuing the certificate, HCA
Crossroads is inapplicable to the case at hand
because the Court addressed a statute
(N.C.G.S. § 131E-185) which contains specific
language stating that the "Department shall
issue ... a certificate of need with or without
conditions or reject the application within the
review period. " HCA Crossroads, 327 N.C. at
577, 398 S.E.2d at 469 (emphasis added);
N.C.G.S. § 131E-185(b). The absence of any
such explicit language in section 62-82(a)
distinguishes this case from HCA Crossroads.

The Commission’s gutomatic issuance of a
certificate, when complaints and motions to
intervene have been filed in the matter and a
sufficient ghowing of public need has not been
made, would be contrary to the purpose of
section 62-110.1(a). The primary purpose of
the statute is to provide for the orderly
expansion of the State’s electric generating
capacity in order to create the most reliable
and economical power supply possible and to
avoid the costly overbuilding of generation
resources. Eddleman, 320 N.C. at 362, 358
S.E.2d at 351. In order to give effect to this
purpose, we find the language in section 62-82
to be directory and, thus, not jurisdictional.

10T,

[9] We likewise reject petitioner’s final set of
arguments further questioning the authority,
jurisdiction, and justification of the
Commission’s action. The first of these
arguments is that section 62-82(a) reguires the
Commigsion to hold a hearing before it can
dismiss a CPCN application. Petitioner bases
its interpretation upon its earlier argument
that the Commission’s powers over CPCN
applications are limited to those enumerated
in sections 62-82 and 62-110.1. As previously
stated, however, where section 62-82 is silent,
the Commission may refer to the judicial
powers of Chapter 62 to supplement its
procedure for awarding or denying certificates.
Section 62-60 describes the Commission’s
authority as that of a court of general
jurisdiction in which it "shall render its
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decision upon questions of law and fact in the
same manner of a court of record.” The
Commission’s dismissal of the application was,
therefore, a proper exercise of its authority.
We also note that, although petitioner
initially opposed CP & L’s motion to dismiss
on the basis *279 that section 62-80 did not
authorize it, it later filed a motion for
surnmary judgment, arguably abandoning its
position concerning the authority of the
Commission.

{10] We also do not agree with petitioner’s
argument that the Commission erred in
dismissing its application because, according
to petitioner, it had established the need for
its proposed facility in its application. Before
awarding a certificate, the Commission must
comply with section 62-110.1 which requires a
showing of public convenience and necessity
by the applicant. Subsection (d) mandates the
Commission’s consideration of the "applicant’s
arrangement with other electric utilities for
interchange of power, pooling of plant,
purchase of power and other methods for
providing relisble, efficient and economical
electric service,"  Petitioner’s application
stated that it had an outstanding proposal to
sell long-term wholesale peaking capacity and
energy to Duke for delivery beginning as early
as 1994, Duke, however, had **561 refused
this proposal. Additionally, the application,
citing dated testimony from previous
Commission hearings, generally asserted that
there was a need for its proposed facility
across the state as well as within the Duke
service territory. We find that this forecast of
evidence on the issue of need was inadequate
and that: the Commission’s dismissal was
proper.

[11] Petitioner argues that the Commission’s
dismissal of its application was similar to
granting summary judgment and was in error,
because the issue of public convenience and
necessity was a genuine igsue of material fact.
Although the determination of public
convenience and necessity is essentially a
factual inquiry, summary judgment is
appropriate when there is no genuine issue as
to any material fact. N.C.Gen.Stat. § 1A-1,
Rule 56(a) (1990). The Commission based its
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order dismissing petitioner’s application upon
the following facts: petitioner is an TPP and,
as such, proposed to construct a 600 megawatt
electric generating facility in Rockingham
County; it based public need for this facility
upon the allegation that Duke and/or CP & L
needed such a facility; neither Duke, CP & L,
nor any other public utility, however, had
committed te purchase the output of
petitioner’s proposed facility, and in fact both
Duke and CP & L objected to petitioner’s
application. Petitioner failed to raise any
genuine dispute concerning these facts.

The Utilities Commission is required to
regulate the expansion of electric utility
plants in North Carolina and, before issuing a
*280 CPCN, must establish a public need for a
proposed generating facility. In re Duke
Power Co., 37 N.C.App. 138, 245 S.E.2d 787,
disc. review denied, 295 N.C. 646, 248 S.E.2d
257 (1978). Petitioner failed to raise a
genuine issue of material fact that public need
required construction of the Rolling Hills
facility, and the Commission’s dismissal of its
application was appropriate, The
Commission’s decision was without prejudice
to petitioner’s right to file another application
at some future date.

In finding that there was no genuine issue of
material fact as to the public need for the
Rolling Hills facility, we have no need, and we
decline, to address petitioner's question of
whether the Commission appropriately linked
the need for petitioner's power to a
requirement, first stated in the Commission’s
order, that petitioner have a contract to sell
such power.

For the foregoing reasons, we affirm the
Commission’s  dismissal of petitioner's
application for a certificate of public
convenience and necessity.

Affirmed,

WELLS and JOHN, JJ., concur.

END OF DOCUMENT
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