
CARLTON FIELDS 
ATTORNEYS AT LAW 

ORIGINAL 

November 30,1998 

Ms. Blanca S. Bayo, Director 
Division of Records and Reporting 
Flurida Public Smice Cornmimian 
2540 Slxumard Oak Bodward 
T z t l l d ~ ~ ~ e e ,  FL 32399-0850 

Re: Joint Petition for Determination of Need f ~ r  an Electrical Power Plant in Volusia County 
by the Utilities Commission, City of New Beach, Florida and Duke Energy New 
Smyma Beah Ewer Company Ltd., L.L.P. 
DOCKET NO. 98 1942-EM b 

Endosed for Sling in the &am d&t an behalf of tha Florida Power C O Y ~ O E ~ ~ ~ Q ~  am 
the original and fifteen (1 5) copies of the Flkda Power Corporation's Request For Judicial 
Notice And Florida Power Cqmatim's Notice Of Filing. 

We &quest YQU achwvldge receipt and filing of the above by stanaping the additional 
copy enclosed. 

Sta€f have questions filing, contact m'e at 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Joint Petition f o r  
Determination of N e e d  for an 
Electrical P o w e r  Plant in Volusia 
County by t h e  Utilities Commission, 
City of N e w  Smyrna Beach, Flo r ida ,  
and Duke Energy N e w  Smyrna Beach 
P o w e r  Company L t d . ,  L . L . P .  

DOCKET NO. 981042-EM 

FILED: December 1, 1998 

FLORIDA POWER CORPORATION'S REQUEST FOR JUDICIAL NOTICE 

Pursuant  to Florida Sta tu tes  § §  90.201(1), 9 0 . 2 0 2 ( 2 ) ,  ( 5 ) ,  

and ( 6 ) ,  and 9 0 . 2 0 3 ,  Florida Power  Corporation ( " F P C " ) ,  requests 

that the  Commission take judicial notice of the  items attached t.o 

i t s  contemporaneously filed notice of filing, consisting of t h e  

following: 

1. Laws of F l o r i d a ,  Chapter 7 3 - 3 3 ;  

2 .  Senate S t a f f  Analysis and Economic Impact Statement; CIS 
f o r  SB 1052, including attachments, for Laws of Florida, Chapter 
8 0 - 6 5 ;  

3 .  House of Representatives, Committee on Environmental 
Regulation, Final S t a f f  Analysis & Economic Impact Statement, 
dated June 2 ,  1990, including attachments; CS/HB 3 0 6 5  for Laws of 
Flor ida ,  Chapter 9 0 - 3 3 ;  

4 .  B r i e f  of Appellee Duke P o w e r  Company, filed i n  State clf - 
North Caroline ex rel. Utilities Commission, et al. vs. Empire 
Power  Company, Case No. 9210UC724, in the  North Carolina Court csf 
Appeals ; 

5 .  In Re Empire Power  Company, 132 P . U . R . 4 t h  444 (N.C. 
U . C .  April 23, 1992); 

6 .  State of N o r t h  Carolina ex rel. Utilities Commission v-. 
Empire Power  C o . ,  435 S.E.2d 5 5 3  ( N . C .  Ct. A p p .  1993). 
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Each of the  foregoing items is a matter of public 

record and FPC believes that the  Commission has full authority 

and ability to consider each item in this proceeding without a 

request f o r  judicial notice. In an abundance of caution, 

however, FPC is filing this request f o r  judicial notice since 

each of t h e  foregoing items is also a m a t t e r  of which t h e  

Commission either must or shall, upon request by any par ty ,  t ake  

judicial notice. 

F o r  example, the  Commission must take judicial notice 

of item 1 above, as a public statutory law of the  Florida 

Legislature. Florida Statutes § 90.201(1). The Commission also 

must, upon request, take judicial notice of the  Legislative 

histories of the  public statutory laws of the  F l o r i d a  Legislature 

(items 2 and 3) which constitute "[olfficial actions of the  

legislative" department of Florida. Flor ida  S t a t u t e s  § 

9 0 . 2 0 2  ( 5 )  . 
In addition, the  b r i e f  filed by Duke P o w e r  Company in 

S t a t e  of N o r t h  Caroline ex rel .  Utilities Commission, et al. vs. 

Empire Power Company, Case No. 9210UC724, before the  North 

Carolina C o u r t  of Appeals ( i t e m  4 )  constitutes a "[rIecord[l  of . 

. . any c o u r t  of record in t h e  United Sta tes . "  F l o r i d a  Statutes 

§ 9 0 . 2 0 2 ( 6 ) .  Indeed, the  brief bears  the  "filed" stamp of t h e  

North Carolina Court of Appeals on i t s  cover. Under Florida 

Statutes S 90.203, this Commission, upon request, must t ake  

judicial notice of the  brief. Similarly, the published decisions 
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of the  North Carolina Utilities C o r n m i s s i o n  (item 5 )  and the N 0 r t . h  

Carolina C o u r t  of Appeals (item 6 )  constitute "[dlecisional . . , 

law of every o the r  s t a t e ,  territory, and jurisdiction of the  

United States. " Flo r ida  Statutes § 9 0 . 2 0 2  ( 2 )  . Flor ida  S t a t u t e s  

§ 9 0 . 2 0 3  provides that t h e  Commission shall take judicial notice: 

of these items upon FPC's request, 

WHEREFORE, FPC requests t h a t  t h e  Commission take 

judicial notice of each of the  foregoing items. 

DATED this 30th day of November, 1998. 

Respectfully submitted, 

FLQRIDA POWER CORPORATION 

JAMES A. MCGEE 
Senior  Counsel 
JEFF FROESCHLE 
Sen io r  Counsel 
FLORIDA POWER CORPORATION 
P . O .  Box 1 4 0 4 2  
St. Petersburg, Florida 3 3 7 3 3  
Telephone: (813) 866-5844 
Facsimile: (813) 866-4931 

/b7 
. SASS0 

F l o r i t a  Bar No. 6 2 2 5 7 5  I"""" Carlton, Fields, - Ward, 
Emmanuel, Smith & Cutler 
Post Office B o x  2861 
St. Petersburg, FL 33731 
Telephone: (813) 821-7000 
Telecopier: (813) 822-3768 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a true copy of the  foregoing has been. 

f u r n i s h e d  by Express Mail, priority overnight delivery, to: 
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Robert Scheffel Wright, Esq. 
John T. LaVia, 111, E s q .  
Landers and Parson, P.A. 
310 West College Avenue 
Tallahassee, FL 32302 
counsel f o r  Duke Energy N e w  Smyrna Beach Power Company, L . L . P .  

Robert S. Lilien, Eaq.  
Duke Energy P o w e r  Services, LLC 
4 2 2  Church St ree t ,  PB05B 
Charlotte, NC 28242  

Donald F. Santa, Jr., E s q .  
LGGrE Energy Corp. 
2 2 0  West Main Street 
Louisville, KY 4 0 2 3 2  
Counsel f o r  LG&E Energy Corp. 

Lesley J. Paugh, E s q .  
Florida Public Service Commission 
2540  Shumard Oak Boulevard 
Gunte r  Building 
Tallahassee, FL 3 2 3 9 9  

William G. Walker, I11 
Vice President, Regulatory Affairs 
Florida Power & Light Co. 
9250  West Flagler St ree t  
Miami, FL 3 2 3 0 2  

William B .  Willingham, Esq. 
Michelle Hershel, E s q .  
FL Electric Cooperatives Assoc., Inc. 
P . O .  Box 5 9 0  
Tallahassee, FL 3 2 3 0 2  

Susan D. Ritenour 
Asst. Secretary & Asst. Treasurer 
Gulf Power  Company 
One Energy Place 
Pensacola, FL 3 2 5 2 0 - 0 7 8 0  

Jeffrey A .  Stone, Esq. 
Beggs & Lane 
P . O .  B o x  12950 
Pensacola, FL 3 2 5 7 6 - 2 9 5 0  
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Jon Moyle, Jr., E s q .  
Moyle Flanigan K a t z  
210 South Monroe Street  
Tallahassee, FL 3 2 3 0 1  

Gail K a m a r a s ,  Esq. 
LEAF 
1114 Thomasville Road 
Suite E 
Tallahassee, FL 3 2 3 0 3 - 6 2 9 0  

Charles A .  Guyton, E s q .  
Steel Hector & Davis 
215 South Monroe Street 
Suite 601 
Tallahassee, FL 32301 

L e e  L. Willis, E s q .  
Ausley & McMullen 
P . O .  Box 391 
Tallahassee, FL 3 2 3 0 2  

Terry L. K a r n m e r ,  COPE Director 
System Council U-4, IBEW 
3 9 4 4  Florida Boulevard 
S u i t e  2 0 2  
P a l m  Beach Gardens,  FL 33410 

John Schantzen 
System Council U - 4 ,  IBEW 
3944 Flor ida  Boulevard 
Suite 2 0 2  
P a l m  Beach Gardens, FL 33410 

J. Roger Howe, Esq. 
Office of Public counsel 
111 West Madison Avenue 
Room 812 
Tallahassee, FL 3 2 3 9 9 - 1 4 0 0  
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t h i s  @day of November, 1998. P- Attorney 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Joint Petition f o r  
Determination of N e e d  f o r  an 

County by the  Utilities Commission, 
City of New Smyrna Beach, F l o r i d a ,  FILED: December 1, 1998 
and Duke Energy New Smyrna Beach 
Power Company Ltd., L . L . P .  

Electrical P o w e r  Plant in Volusia DOCKET NO. 981042-EM 

FLORIDA POWER CORPORATION'S NOTICE OF FILING 

Flor ida  P o w e r  Corporation hereby gives notice of filing t h e  

following items in support of i t s  Motion to Dismiss the  Joint 

Petition f o r  a Determination of Need F o r  An  Electrical Power 

Plan t  filed by the  Utilities Commission, City of New Smyrna 

Beach, Flo r ida  and Duke Energy N e w  Srnyrna Beach Power Company, 

L.L.P. : 

1. Laws of F l o r i d a ,  Chapter 7 3 - 3 3 ;  

2 .  Senate Staff Analysis and Economic Impact Statement; C'S 
f o r  SB 1052, including attachments, for Laws of Florida, Chapter 
8 0 - 6 5 ;  

3 .  House of Representatives, Committee on Environmental 
Regulation, Final Staff Analysis & Economic Impact Statement, 
dated June 2, 1990, including attachments; CS/HB 3065 f o r  Laws c'f 
F l o r i d a ,  Chapter 90-33; 

4 .  Brief of Appellee Duke Power Company, filed in S t a t e  cf - 
North Caroline ex r e l .  Utilities Commission, et al. vs. Empire 
Power  Company, Case No. 9210UC724, in the  N o r t h  Carolina C o u r t  cf 
Appeals; 

5. In Re Empire Power Company, 1 3 2  P . U . R . 4 t h  4 4 4  (N.C. 
U . C .  April 2 3 ,  1992); 

6 .  S t a t e  of North Carolina e x  rel. Utilities Commission v .  - 
E m p i r e  P o w e r  Co., 4 3 5  S.E.2d 5 5 3  (N.C. Ct. App. 1993). 
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DATED this 30th day of November, 1998. 

Respectfully submitted, 

JAMES A .  MCGEE 
Senior Counsel 
JEFF FROESCHLE 
Senior Counsel 
FLORIDA POWER CORPORATION 
P . O .  Box 1 4 0 4 2  
St. Petersburg, Florida 33733 
Telephone: (813) 8 6 6 - 5 8 4 4  
Facsimile: (813) 866-4931 

lorida Bar No. 622575 

Emmanuel, Smith & Cutler 
Post Office Box 2861 
St. Petersburg, FL 33731 
Telephone: (813) 8 2 1 - 7 0 0 0  
Telecopier: (813) 8 2 2 - 3 7 6 8  

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a t r u e  copy of t h e  foregoing has been. 

furnished by Express Mail, priority overnight delivery, to: 

Robert  Scheffel Wright, Esq. 
John T. LaVia, 111, Esq. 
Landers and Parson, P . A .  
310 West College Avenue 
Tallahassee, FL 32302  
counsel f o r  Duke Energy N e w  Smyrna Beach P o w e r  Company, L.L.P. 

Robert S .  Lilien, E s q .  
Duke Energy Power  Services,  LLC 
4 2 2  Church Street, PB05B 
Charlotte, NC 28242  

Donald F. San ta ,  Jr., E s q .  
LG&E Energy Corp. 
220  West Main Stree t  
Louisville, KY 40232  
Counsel f o r  LG&E Energy Corp. 

Lesley J. Paugh, Esq. 
Flor ida  Public Service Commission 
2 5 4 0  Shumard Oak Boulevard 
Gunter Building 
Tallahassee, FL 3 2 3 9 9  
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William G .  Walker, 111 
V i c e  President ,  Regulatory Affairs 
Florida P o w e r  & Light C o .  
9 2 5 0  West Flagler Stree t  
Miami, FL 3 2 3 0 2  

William B. Willingham, E s q .  
Michelle Hershel, E s q .  
FL E l e c t r i c  Cooperatives ASSOC., Inc. 
P . O .  Box 590 
Tallahassee, FL 32302 

Susan D. Ritenour 
Asst. Secretary & Asst. Treasurer 
Gulf Power  Company 
One Energy Place 
Pensacola, FL 3 2 5 2 0 - 0 7 8 0  

J e f f r e y  A. Stone, Esq. 
Beggs & Lane 
P . O .  B o x  1 2 9 5 0  
Pensacola, FL 3 2 5 7 6 - 2 9 5 0  

Jon Moyle,  Jr., Esq. 
Moyle Flanigan Katz  
210 South Monroe Street  
Tallahassee, FL 32301 

Gail Kamaras, E s q .  
LEAF 
1114 Thomasville Road 
Suite E 
Tallahassee, FL 32303-6290 

Charles A .  Guyton, Esq. 
Steel Hector & Davis 
215 South Monroe Street  
Suite 601 
Tallahassee, FL 32301 

L e e  L .  Willis, E s q .  
Ausley & McMullen 
P . O .  B o x  391 
Tallahassee, FL 3 2 3 0 2  

Terry L .  Kammer, COPE Di rec tor  
System Council U-4, IBEW 
3 9 4 4  Florida Boulevard 
S u i t e  2 0 2  
P a l m  Beach Gardens, FL 3 3 4 1 0  

STP#501739.01 3 

00121 I 



n n 

John Schantzen 
System Council U - 4 ,  IBEW 
3944 F l o r i d a  Boulevard 
S u i t e  2 0 2  
P a l m  Beach Gardens ,  FL 33410 

J. R o g e r  Howe, Esq. 
Office of Public counsel 
111 West Madison Avenue 
Room 812 
Tallahassee, FL 3 2 3 9 9 - 1 4 0 0  

-7 h, 
this fjb’--day of November, 1998. ,n*-- 

Attorney 
c, 
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sexlab BN No. 639 
A N  ACT relating fa Florida kef; rspsaling eections LEICIS, 634.44,  at^, 

and 534.18, Florida S h t u t e ~ ,  requiring packen, mstailwg and m m n h  
sailing b e d  mi=& produced, and daughtcred iZ Florlda t o  mark, stamp, 
or describo aamo as 'prddacd in Florida" or "Florida beef'; proPid&g 
cffectivo date. 

BE I t  E w ; t s d  by  tha Leg ia ldure  a f tbs S t u h  of F h : d a :  

Section 1. Sections 534.43, 634.44, 1134.4; and 534.413, Florida Stah- 
ate repealed, 

flection 2, This act shall be effective immediately upm b e c o d g  I 
law. - 

Approved by the Go.;ernar Mag 11,1978. 

Filed in Office Sacretsry a! State Mar 14, 1973. 
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CHAYI’ER 73-33 LAWS OF FWRIDA 

The IcGsIntere Siab tlat t t e  cfficleacy d the permit applicntion and 
rwiew process s t  both the auk and local !mal wadd b improwd with 
the iniplernenhtir3n of o. procedg whereby a permit application would b 
centrafly coordinated a d  all *=it decision& cmtd be r e v i e d  W 
OR the standards ortd recornmendattons a€ the deciding: agsndes. It is 
the policy of the sh& ef PIorida that, while xecagnizing thc  prcaiing n o d  
for intressed power gencration facilities, the stab &all ensuzo through 
available and rtasombIe methods, that t h e  location m d  operation of electri- 
cal powacr p l a m  wilt prduce r n i n i d  adverse efi’ects on human h e d t ! ,  
t$e environment, the eealoo  at‘ the  l ~ n d  and its wildXe. an3 the emlogy 
af state wakra and the+ aquatic life. I t  iti the inl:mf to aeek courses of 
action that wiI1 fu l ly  balance the increasing demands for oloctrical paw- 
plant locntion a d  operatfan with thc broad -;ntere:$b of the pablie. Such 
actioa will be based on these premiaes: 

( 1 )  To asmm &he citizens of F!ori&a that ~pta=tio~ ~alcauards are 
tachnicslly SE-ficicnt for their weflare and protection 

(2)  To effect a reasonable bahnce between the need for the facility and 
the anvhonmental i m p a d  resultixg fzom construction atid aperation of 
the facility, irclullxq air and water quality, fi3h and wi ld i%,  and the 
water resources axd the okhcr natural m o u r c w  of the s 3 W .  

18) Ta provide sbundant law-cast electrical energy. 
4 03.6 Q2 Dei initicm- 

(1) “Applicant” meam any e!ock-k utility which d e s  application f O K  

{e} “Application” means any requwt for apprcrval of a parclcolar site 
o r  sites fi led in accordance with  the proceduroa ssta5hhad gruausnk b 
this act. 

(3)  “Person” =earn an indiridnd, partnership, j&t vcnturc, pr ivah  or 
public corporation, asnociation, f h ,  publit S C ~ C C -  company, yolitiea! 
snbdivisicn, municipal carpration, governmonk a ~ n e p ,  pnblic uk3Li t7 dis- 
trict or any 0 t h  entity, pabiic PT priPate, however organized. 

(4) uEkctric ntility” means dtiea and b a a ,  counties, pnhUc atitiB 
districts, regdated eleetrie companies, el&c ccopwatives and joint 
operating agencies, or combinations thereofx tzlgagmd ia or aatharized t o  
engage in the businese of generating, tr;snsmitting br distribnt;ing d c e k k  
energy, 

( 5 )  YSita’’ means any prapwd ‘location aherein o. powar p l a ~ t ,  or 
power plmt altex~tioa or addition resuking in an increase ifi mentraEng 
capacity, will be Iwrcated, inrlpding offshore sitea within &a& jurbdktioa. 

“Certificction” meme &e arrittca ordcr d tbs b a e d  sppmving sin 
application in whole w with guch rnadification M t h e  board may deem 
appropriate, which ordcr ehdl  conatikuta a biadiag agmement bdxvocn 
the appIicant d the s k i %  requirine camplhnce wih the provishu of Cbt 
order a# conditio- ko be mat prior to or egncFurmtr with L\e comtxnc~on 
or operation of any deeica l :  power plant coming under this act. 

B n i b  Iaccation certification pursuant to &a provkiana of this act. 

IS> 
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(1) If shall: be thg duty. d the dopmtmmt to aot.2y t h o  d W o n  af 
rtata planning and the public .mite emrnissioa trithin ten d4- of 
mcsipt of an apglication for Bite certiYieatlon. The di~sim ahan W W ! ~  md 
u p h b  the studies made under pro4aians of noction 403.505 and rkasl 
presenf i ta reerommendation ta  the departmat aithia thrw months of 
receipt of notification. n u  public service commijsion a b l I  prepare a report 
afid rtcomendiltitsn aa b the  praaetnt m d  futnrb neb for & & a 1  
pnemting capacity in the area to be s m e d  by the prepnead aitu and 
i h d l  submit its findings to the dtparbtat  within three months of tcceipt 
of notification. The applicanh at ita cost, shdI furnish such idorma- 
tion, a t d i e s  and hate a3 tba department, dkhion OT pnlhlie gervict am- 
mission MRY dire& 

It ahall be the duty a* the department to eonduet,, bt mntraet fer, 
a &udp of the proposed pcwcr generating facility, including but pat 1imit.d 

( 2 )  

the  f d 0 W i r r g  s i t e  criteria: 

(a )  Cooling a p t e m  requkernenb; 

(b) Proximity t o  load centers; 

[c) 

[d) Soil and I c u l l d 8 ~ h  conditions; 

(e) Avrrilability u€ wates; 

Pr~lrimiV to naGg.able watps and other transpnrhE65 aystams; 



L 

. .  

1. The applicant 

2. The pubIic service cornmidon and the division of stab planning, 
each county and muniapd gownanent and m y  ather s t t e  agency whkh 
may have an inkratst in the pronos4 site ths: have fiIed with the de- 
partment, not leas than ten drys prior to the data set f ~ r  hearing, a 110th 
or' i n t en t  ta be a party. 

3. Any domeatk nanproIir corporatiofi or m a c a t i o n  f o r n d  in whole 
o r  in par t  to promah cameratt ion 07 natural bea.~ly, to protcct the e l -  
rironmest, perjonal h a ! &  or a ther  biolngid  values; to p r t a m e  historical 
sites; a psomota consumor interests; te mprweat caammsrcial a r  in- 
dnstn'al grotlpsi or to promote orderly devdapment of the area in which 
the site is located, ant has filed wish the department, not legs khan 
ten day8 prior to the date set for heaAng, a notice crl InGnt za be 9 party. 

4. Such other persona as the department or bearing offizer may a t  m y  
time deem zppmpriAtm. 

Ib) Any permn may preaent written or mai tcsti.mony relative ts the 
necd for, or the effects of, the proposed clectricd power plant. 

(xO8.6Og Becanuncndatims to pollution control hd.- 

( 1 )  The department s h d  consider $1 evidence pruentted at &e bcdngs  
ad well aa information gathered in any studits, and shall. sap& to the 
board it5 rccarnmendatiom fm the dhpoaitian crf an application for certlif- 
cation no Iatur then twelve rnonthr aitcr rtceipt of rwh an application, 
or such later time s9 b rnutaallg agrevd ?q the rle&rnant and the 
applicant. 

(2) Withis eixtp days af m i p t  at the dapartrntnt's report tha bqud 
rhnll act upon t h e  npplicatioa by written order approving in wholg ar 
with mch mdification EB the bodcrd may deem appropriate, or denying 
the Eaawnce of a ccetificate an4 stating ths reasam far issuance OT dePia1. 
3 i  the certificate ia denied or approved with mdifki t ianq the boltd 
a h l l  set forth in. writing the action the applicant wotdd ha7e to taks to 
eecure the 'board's s p p r o ~ l  of the application. 

402.310 Superseded laws, mgdatians a d  c e r f i i h t i o a  power.- 
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LAWS OF FLORIDA CHAPTm 75-33 

(1) If a ~ y  proviaion of thia a d  is in e o d l i c t  wib any other pmviiion, 
limitation or restriction which in now in cffect under any law OY o d n a n r e  
a i  thb s t a b  or potjticd auMirision or municipality, er any rula.or 
ragulalhn promulgated thereunder, thh act shall govern and control nnd 
s d  other law, ordinanea, rule or r e d a t i o n  promulgated t h e m d e r  shall 
ba deemed superseded for the purpowcl of this n k  

(2) T h e  state hereby praempts the egulatiw and ewtiPieatian of 
electrical powcr plant s iks  and e lectr id  power plaau as defined ia this 
a c t  

403.511 Effect of cartificatioa- 

(1) Subject h the conditions s e t  forth therein, any mrtification we- 
ment  iigned by the chairman of the pollution control board sWI bind 
the h t a  or any of i 4  deparhenta, aponcM, dIVrsima, barerrus, commt- 
s iom dfatrictn m boards as t4 t5e approval of the site and the eonatructiou 
and opratloa of the propaaed electrical power plant and major b n s -  
m i d o n  lines. 

(2)  TIte certification agrwment shall aathcrize the e3eebic utility 
named therein and t o  construct ar.d operate ?he groposrd e l e c t r i d  power 
plant subject only to the conditions aet  forth ~IL such eertiiicatioa. 

The issuance of B rite cmtzicatiorr sha!l be in lieu Qf any p e d k  
certificak or ~imilar document scquirts by any other department, aganw, 
division, bureau, cammidan, district or board d this s t a b ,  or any local 
tlgcacy, including but not limited t o  tbwe docurnen*, permila or certifi- 
cates which may be reqnired under chapttrs S 3 ,  58Q, 387, 381, 31% 870, 
373, 298 and 161, Florida Statutes, bot a h l l  net affect in any way t!!e rate- 
making powera of the public service commission w..der chapter 386, Florida 
Statutes; nor, rhd1 this a r t  in any way affect the right of any locd 
government to b a r s  appmpriate fees fir require that constluction be in 
compIianee with 1-1 building d e s ,  standards, and regulations. 

405.512 Rwwation Or auapensibn of cnrtiAcatian.--Any cartificatibn 
may be rcvoked or suspended: 

srappIementr1 or ndditioml staternenb of fact or studiea m u i r e d  of the 
applicant when a true answer would have warslrrkd the board'n &us*) 
to mommend A certification in the f i t  instnnce: or 

13) 

(1) For nny material false  statement in the applhkhn bi 

(2) 
ccrtificatian; or 

( 8 )  
o d e s  h u e d  hereunder, 

46L513 Review*- 

(1) 

For fagum ta comply with the torma a 

For vidation af the pscvirionn of thfs 

The approval or rejection of an apptica 
pollutiun cuntsol b d  sball be aubject to iddid& 

79 
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- a  - 73.34 LAWS OF FLORIDA 

403.514 Ecfatcerneat of campflaaat.-friolatiord oi #is att shall be 
anfarced a5 pr~vided in aeetiooa 403.121, 405.131, 403.141, md 4WS61, 
Florida Statutes. 

109.615 AvaiIabflity of fnlorrcation.-Ths deparlment 1d1 make avd-  
able for public inspection and copying during r~gc11a.r d f b  hours at  the 
evponst of any permn wquesthg Capiu, any idonnation fiiilad or sub 
mitted pursuant to thh act. 

- .  

c m I I  7354 
House Bill No. 1059 

A'S A m  roEathg to tbe lagislzrtivt d i c e  buildingy; amending 9272.16, 
Florida S t a f x t a i ,  to p r o ~ d e  that eerta'Jt portions 30 t h s e  buJ2mgs axe 
under the ceatrol of their reapactivs houses; providing an cfimfie dah. 

Section 1. Settion 272.16, Florida Statatas, Is amended to x e d :  

80 e o  s 2 2  E 
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State of Florida 

Dear  Gdvermr Graham: 
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m n a r a b i e  Bob Gzahan 
?age Two 

the builder to p r i c e  the house lower and enlarqe :he 9001 oE 
p o t e n t i a l  buyers. 
very f e w  lenders r e c c y n t z a  t h a t  the lower u k i f l i t y  bills of an 
efflc1er.t hause shoxld be taka.? i n t o  account Yhen qua3i f y i n q  
h j a r s .  Actually, the. r e l a t i v e  advantage of an Cf .S i= ien :  house 
s h u l 8  iacrease over t i m e  I which would also i n c p 8 : : s  t h e  
Isndcr’5 s e c u z i t y ,  

This problem is ccrr,pounded by t he  f a c t  t h a t  

TF.e C o m z i s e i ~ ~  is trying ts match the p ~ y n p ~ ~  cf costs  
w i t h  the cause sf costs.  
signals. Th.2 q r e a t  problem with s u b s i d i e s ,  for w h a t e v e r  p u r p c s e a ,  
is chat they send t h e  w r m g  s f5na l  because s u b s i d i e s  make the 
apparent cost less thar ,  t h e  true c a s t .  The Commission is 
c o r m i t t e d  to t h e  proposition t h a t  we should 20 t hose  things 
uPAich are cozt affect ive .  
cot  do it. Iri cther words, t h e  characterization cf t h e  c h a r g e s  
as a “pr .a l :y”  I s  w r c n q .  
t h e  CGst. :rlvolvkd whzn n e w  huusss w a s t e  enerqy ar.d f 2 r c e  u t i L i k i E s *  
to b u i l d  expenskve s e n e r a t i n g  c a p a c i t y  that cthe=-Jise  would n o t  
kt necessa ry .  The q v e s t i a n  is; 9ho-w&13 pay the c a s t ?  W i k l  I t  

ba t h e  customer who creatBs the ~ ~ ~ G ~ ~ l  demand at! the syster;, 
by usinr; inefficient appliances o r  will t h e  cost be paid by a?L 
0 5  t h e  customers of the system? 

Otherufse, wz send t h e  w r o n g  price 

Zf lt is n o t  c o s t  c f f e c t i ~ e ,  w e  shoclG 

It i s ,  i n  effect, a recoTniticn of 
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5.  A s s e t s  t h a 2  t h e r e  wcruld be a "$1,500 pana l ty '  2nd 
works thraugh a spmious c a l m l a t i a n  to get a d d i t i o n a l  rnortcjage 
C O S t S .  



6 .  Advocat$:5 s - ; b o i d i a s  for canstruetion o f  new 
r e s i d e n t i a l  h a c s i n q .  

It bhozld be remqntzed that t h s  C Q S ~  of any subsidy 
wauld be  aid by a l l  of the cus tomers  aE the s y s t e m .  6t:r 
approach is to aLlocnke the c03: t b  t h e  person wh3 causes tbst  
c a s t  and, at khe s a w  tine, ta n a k o  it ccsc beneficial for: 
that Ferson  CY ?,tackLcs ccnservadion through Irnprjjved e f f i c scncy  
rnC-h?ar than paying for imeccessazy genera2ing ca:?aci.ty. 

12 c l o s i n g ,  let me pome oxt thc critical ?if:erencss 
bstween t h i s  concept a n 8  an i m p a c t  fee. An impact: fee is in- 
terrded to provide f m d s  to neat a l p  or part af the: c o s t s  O €  
growth fine ta establish a revenue stream, This ccmccpt is 
in tendee  to BO n e i t h e r .  It s b u l d  .nat establish a resrznce 
stream hecause t h e  l eas t  cost path is ta b u i l d  a hectez house. 
This concept s h o c l d  put FloriCa in a bet ter  position f o r  healthy 
grvwth i n  the future becs~se 0131: utility h i l l s  will be less.  
Put simy~ly,  it i s  c%apar to be e f f i c i e n t .  

5 am copying th3se  kYhu wera s e n t  a copy of Ms. Eope's 
l e t t e r  tu yot l  in order :a e l a r i € y  where we are at this juncture. 
we a m  s t i l l  a= a very  early stage. The s t a ' f l  is 8 d e v d D p i n q  the 
ccnce;lt.   key have h e l d  one  workshop. T h e  s t a f f  ,has n o t  9m- 
?65eI.? a r u l e  ta t h e  Comrrhssion. Obviously, rhe Csinmissi~n has 
n o t  y e t  ~ c k e 2  ta p r o p s 4  a r u l e ,  m u c h  less on k-,tr+ f i n a l  r u l e .  
Ke d,? intef id  to mave ahead w i t h  t h i s  matter as q u i c k l y  a s  
zddscxtcly possihie, b e c a 2 . s ~  0 5  the xaqnitude cE the prCbLe.?.. 

-". - --- - -_--. 2- 

Thdnk y3u for your c c n s i d e r z t l m .  Please  let: n e  know 
if L'Cli have any questi3rLs. 
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Gava-na: azd C a b i n e t  s i t t i n g  a3 the S i t i n g  Board. 

X i t h i n  6 0  days of t h$  Eiling of an application, 







HOUSE OF REPRESENTATIVES 
COMMITTEE ON ENVIRONMENTAL REGUWTZON 

F I N A L  STAFF ANALYSIS & ECONOMIC IMPACT STATEMENT 

BILL # :  CS/HB 3 3 6 3  

RELATING M: Environmental R e g u l a t i o n  

SPONSOR( S 1 : Committee on Environmental RegukaTion & 
R e p r e s z n t a t i v e s  Huenink and Smith  

EFFECTIVE DATE: J ~ J L ~  I, 1990 

DATE BECAME LAW: 

CKAPTER # :  I Laws  of Flori2.a 

COMPANION BILL(S): SB 1 9 0 6  by Senator McPherson 

WHER COMMITTEES OF REFERENCE: (1) Finance  & Taxat i -on 

( 2 ) .  bpprapriations 

I. SUFMARY: 

CS/HB 3 0 6 5  became the vehicle to which several  environmental h i l l s  
were amended. Each issue is described below i n  S e c t i o n s  A .  a n d  R .  of 
the analysis. The fiscal impacts of each are also described 
separa te ly  in the F i s c a l  Analysis sec t ion  of t h i s  staff analysis, 

A m  PRESENT SITUATION: 

Electrical Power P l a n t  and Transmission Line Sitinq: 

Part SI of Chapter 403, F. S . ,  c o n t a i n s  the F l o r i d a  Electrical 
Power  Plant Siting A c t  (PPSA) and the Transmission Line SitinG 
A c t  (TLSA) . Enacted in 1973, the PPSA provides a c e n t s a l l z e 2  
permitting 'process f o r  steam or solar e lec t r i ca l  generating 
p l a n t s  of more than  7 5  megawatts ( M W ) .  Certification under th.t 
PPSA provides a lifetime permit f o r  the e l ec t r i ca l  power plan:. 
Since 1973, 21 power plants representing 1 2 , 0 0 0  MV have been 
certified under t h e  act ,  and almost 7 , 3 0 0  MW have been 
constructed - 
The TLSA provides f o r  a s imi la r  permitting process for electrlzal 
transmission l i n e s  of 230  k i l o v o l t s  (KV) or greater. Since  t k ~  
TLSA was enacted in 1980, over 7 0 0  miles of transmission l i n e s  
have been certified. 

Ifazardous Waste Education: 

C u r r e n t l y  within t h e  S t a t e  of Florida approximately 1.2 m i l l i z n  
tons of hazardous w a s t e  are generated annually. This waste 
stream is divided i n t o  large quantity generators, n @ d i T l m  2 3 7 
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small quantity generators, and househclds. It is es t imated  that 
approximately f i f t y  percent of t h e  state‘s t r J t a l  hazardous  waste 
originates within t h e  small quantity g e n e r a t o r s  and households.  

I r e s e f i t i y ,  hazardous w a s t e  generzted by househ~Lds is exempt from 
federal and state statutes controlling its disposal. This means 
t h a t  120,000 tons annually of household haza rdaus  was te  is beins 
unwittingly disFosed of i n  landfills, over the fence, down the  
d r a i n ,  or some o the r  indiscriminate place. 

On the  o ther  hand, the  Depar tmen t  of E n v i r o n m e n t a l  ? .s?ulat ion 
(eepartment) manages the Waste E l i m i n a t i o n  ane ReductLon 
Assistance Program (SJRAF) t h a t  works w i t h  varizus sinall q u a n t i t y  
generators, as w e l l  as o t h e r  industry, t.3 redues  an2 recycle 
hazardous waste at the s o u r c e .  

The department is c u r r e n t l y  t r a i n i n g  r e t i r ed  e n g i n e e r s  to assist 
in the WRAP program. This neh,program is known as the REWRAP 
program. The RE stands f o r  retired engineers. P r e s e n t l y ,  the 
depar tment  has t r a i n e d  s i x t e e n  retired engineers  an2 seventeen 
on-site t echn ica l  advisory v i s i t s  have been completed. 

Air Pollution Control: 

Existing l a w  in section 3 2 0 . 0 3 ( 6 ) ,  F. S., p r o v i d e s  f o r  a 
nonrefundable f e e  of 50  cents to be charged on every veh ic l e  
l icense registration sold, transferred, or replaced in Florida. 
These fees-are deposited into the A i r  P o l l u t i b n  C o n t r o l  T r u s t  
Fund of the Department of Environmental Regelation (DER) for use 
in fund ing  the state’s a i r  quality program. Fees col lected in 
c o u n t i e s  with DER approved local a i r  pollution control programs 
are r e tu rned  to each county €or deposit into a loca l  air 
pollution c o n t r o l  trust fund.  T h e  local f-mds are used fclr a i r  
pollution c o n t r o l  programs r e l a t i n g  to c o n t r o l  3 5  emissions from 
mobile sources and toxic and odor ernission,s, a i r  quality 
moni to r ing ,  and facility inspections pursuan t  to chapter 4 0 3 ,  F. 
S., or any s i m i l a r  local ordinance.  

In 1985, the Environmental Protection Agency delegated i t s  
asbestos inspection and removal program to the DER. No fund ing  
or s t a f f  were provided. The DER has operated t he  program since 
t h a t  time with one full-time position. 

Public Water Systems: 

The Department of Environmental Regu la t ion  (DE31 accepted primacy 
from the Environmental P r o t e c t i o n  Agency ( :EPAl  to irnplernen,t t he  
Federal Safe Drinking Water A c t  IPL  9 3 - 5 2 3 )  a&ninistered through 
the Public Water System Supervision program. Florida’s public 
water systems currently have the poorest  compliance rates in the  
eight state EPA Region IV grouping; achiev ing  only 86% corcpliancc. 
€or the EPA’s bacteriological standards and 58% compliance for 
monitoring and reporting. The DER has establ i shed a f o u r  year 
goal to achieve a 95% compliance rate f o r  bacter iological  
standards and monitoring and reporting by public and p r i v a t e  
w a t e r  systems. 00 i 2 3 8  

STANDARD FORM 9/83 
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According to the DER, the Florida D r i n k i n g  Water Program is 
f m d a d  by General F.evenue, a federal g r a n t ,  and permit fees .  The 
DE?, requires a permit f o r  t h e  construction or mcdif icat ioi ;  05 any 
Fujlic drinking water t r ea tmen t  system. Permits are also 
required for expansions of water distribution systems. Drinking 
water treatment systems a r e  n o t  required to obtain operation 
permits. Th.e DER has  delegated t h e  permitting of water 
distribution systems to 10 Department of Health and 
Rehabilitative Services (DHRS)  approved county public ?.zaith 
u n i t s .  An add i t io r , a l  coun ty  fee nay be assessed for 5::s x a t e r  
distribution system permits issued by the delegated cocr , ty  health 
uzits in couxties w i t h  specific Drdinances. 

Presently, section 3 8 1 . 2 6 1 ,  F. S . ,  allows t h e  DERS genera:_ 
supervision and control over a l l  private water systems, public 
water systems, and individual sewage disposal. systems, n o t  under 
t h e  DER; and over those aspects of the public water sup,ly 
program under  i t s  authority pursuant to s s .  4 0 3 . 8 6 2 - 8 6 4 ,  E'. S .  

B .  EFFECT OF PROPOSED CHANGES: 

E l e c t r i c a l  Power Plant and Transmission L i n e  S i t i n q :  

This legislation, f o r  the most p a r t ,  conforms t h e  definitions, 
timing, and procedural provisions of t h e  P P S A  and the TLSA. 
Similar duties are created for  applicants under  each act, the 
Department of Environmental Regulation (department), and t h e  
various agencies involved. A common group of mandatory p a r t i e s  
is created under both acts. That group i n c l u d e s  the Cepartment 
of Natu ra l  Resources, the G a m e  and Fresh Witer Fish Commission, 
the Regional P l a n n i n g  Councils, and l oca l  govermients .  T h e s e  
parties are required to submit written reports on matters w i t h i n  
their jurisdictiuns. It will be the responsibility of the 
applicant to distribute copies of applications to each agency 
involved and to provide multiple newspaper notices, 

A process fox: determination of completeness and sufficiency of 
information provided in applications is s e t  forth in t h e  a c t .  If 
an  application is found to be incomplete or i n s u f f i c i e n t .  time 
schedules are stopped until the  neehed i n f o r m a t i o n  is provided. 
Rather than issuing a preliminary report as now required, each 
agency will provide a s t a t e m e n t  of issues l i s t i n g  and e x p l a i n i n g  
those issues of major concern  within i t s  j - x i s d i c t i o n .  

The Land use hearing now included under t h e  PPSA is retained. As 
rnandatory p a r t i e s ,  l oca l  governments will 'nave a more significant 
role in proceedings and will be reimbursed from t h e  c e r t i f i c a t i o n  
fee for any reparts they provide.  

Issues to be raised before t h e  Siting Board will be limited to 
those raised in the certification hearing conducted by t h e  
Hearing O f f i c e r  or contained in the reconmended order. A L S O ,  all 
p a r t i c i p a n t s  in any proceeding before the S i t i n g  Board w i l l  

STANDARD FORM 3 / 8 5  
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bound by the  ex par te  
Statutes. 

rules contained i n  Chapter 120, F l o r i d a  

Ilnder both A c t s ,  application fees w i l l  be substantially 
increased. This is t h e  first increase in m e r  a decade, A l s o ,  
zpplicants will pay t h e  c o s t  Df newspaper n o t i c e s  and costs 
associated w i t h  conducting the  proceedings ,  i nc1ud i r .g  t h e  costs 
of transcripts. Such costs are currently p a i d .  from certificaticn 
fees. Agencies may be reimbursed for report preparation and for 
travel and per diem tu attend proceedings. Remaining funds  will 
be used by the department to monitor t he  c ,o r t i€ i ed  
plant/transmission kine. 

Under the TLSA, there will be a limit of one opportunity for 
corridors o the r  than t h a t  proposed by’ the #applicant to be 
proposed. The Public Service Commission ( P S C ) ,  under both A c t s ,  
w i l l  be required to provide newspaper n o t i c e  of t h e  P S C ’ s  
proceedings to determine  the need fOK e i t h e r  the  proposed power 
plant or the  proposed transmission l i n e .  

The 9epartrnent of Environmental Regulation is authorized three 
additional positions to carry out the p r o v i s i o n s  of these Acts. 
An appropriation of $ 1 2 6 , 3 7 1  is appropr ia ted  from the Operating 
T r u s t  Fund to t h e  department to fund those positions. 

Hazardous Waste Education: 

This act creates the Hazardous Waste Information G r a n t  Program to 
be developed and implemented by the Department of EEvironmental 
Regulation ( D E R ) .  ‘The program’s purpose 5,.:s to enable local 
governments to operate hazardous waste i n f o r m a t i o n  programs 
l o c a l l y  to inform c i t i z e n s  about proper management and disposal 
of hazardous waste. Counties will be able to apply  for grants of 
no mare than $25,000 to operate their l o c a l  programs. The DER 
will receive $250 ,000  from the Water Q u a l i t y  Assurance Trust Fune 
to implement the grant program. 

Air Pollution Cont ro l :  

T h i s  act amends sec t ion  3 2 0 . 0 3 ( 6 ) ,  F. S . ,  ’to increase t h e  
nonrefundable l icense fee  f o r  a i r  p o l l u t i o n  control programs from 
50 cents to $1 per license. For counties wi th  approved a i r  
pollution c o n t r o l  programs, S O  cents from each $1 fee col lected 
in t h e  county will be r e t u r n e d  to t h a t  c o u n t y  f o r  i t s  local air 
pollution con t ro l  programs. Beginning in :?Y 1992-93, counties 
w i l l  receive 7 5  cents from each $1 fee  colLected in t h e  county. 

The a c t  also authorizes the DER to charge a n  inspection and 
notification fee for asbestos removal p r o j e c t s .  The fee camot 
exceed $ 5 0  for a residential dwelling, $ 3 0 0  for a small bushes . ;  
(as defined in s .  2 8 8 , 7 0 3 1 1 ) ,  F. S.), or $,l,OOO f o x  any other 
project. The fees w i l l  be deposited into t h e  asbestos pragrm 
account in the A i r  Pollution Control Trust Fund for u s e  by the 
DER Fn administering the asbestos program. The DER may contract 
with local governments to conduct asbestos removal within l oca l  

0 0  I240 
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jurisdictions. SchoDls, both public and p z i v a t e ,  
t h e  f ees .  

a r e  exempt from 

public water- Systems: - 
T h e  act requires t h e  Department of Health and Rehabilitative 
Services (DHRS) to require persons operating or constructing 
d r i n k i n g  wate l r  systems to o b t a i n  approval  from the  DHRS,  a n d  
suppliers of water m u s t  submit samples to a DHRS-certified 
laboratory f o r  a n a l y s i s .  The DER is a u t h o r i z e d  to assess certain 
noncompliance fees  ac ;a ins t  suppliers of water f o r  certai7. 
recordkeeping and monitoring violaticns. Such fees will be 
deposit& into t h e  Water Quality Assurance T r u s t  Fund. o r  t h e  
appropriate p u b l i c  nealth u n i t  t r u s t  f u n t .  Fees f r o m  the 
exaro ina t ion  and certification of water and wastewater treatmefit 
facility operators will a l s o  be deposited i n t o  the Water Qua l i ty  
Assurance Trust Fund. 

A f t e r  January 2, 1991, na county public health m a y  be designated 
and approved by t h e  DER unless such public health unit can car ry  
o u t  a l l  functions of the  drinking water program. Criteria for 
approval are provided. Fees received from suppliers or‘ w a t e r  ir, 
counties w i t h  approved public health units will be depos i ted  ir, 
the  appropriate pub l i c  health unit t r u s t  fund .  

An appropriation of 18 positions and $1 m i l l i o n  from the Water 
Quality Assurance Trust Fund is given to the DER to carry out t h e  
provisions of the F l o r i d a  Safe Drinking Water A c t .  T h e  DHRS 
receives from t h e  Water Quality Assurance T r u s t  Fund 1100,000 to 
establish 2 positions, and an  additional $4.00,000 to assist in 
carrying o u t  the responsibilities of t h e  DHRS regarding this act. 
The DER also receives 575 ,000  from t h e  Water Quality Assurance 
Trust Fund to con t rac t  with a vocational. school or community 
college to develop water and wastewater opera to r  exmina t ions  and 
curriculum f o r  water and wastewater operator t r a i n i n g .  

C. SECTION-BY-SECTION iWALYSIS: 

Sections 1 throuqh 2 1  refer to the Power Plant Sitinq A c t  

S e c t i o n  1. - Sec t ion  4 0 3 . 5 0 1  - Corrects c i t a t i o n s  in the short 
t i t l e .  

S e c t i o n  2 .  - Sec t ion  403.502 - C l a r i f i e s  legislative intent. 

Section 3 .  - Sec t ion  4 0 2 . 5 0 3  - Amends definitions sec t ion  to add 
or change definitions to make both t h e  PPSA, and TLSA consistent. 
A new emphasis on p lann ing  is reflected by the d e f i n i t i o n s .  

Section 4 .  - S e c t i o n  433.504 - Revises and updates the 
departments  authority and duties. Language relating to fees is 
de le ted  from this section and i nc luded  in a later section 
( 4 0 3 . 5 1 8 ,  F . S . ) .  Text relating to “written analysis” is also 
deleted  and i n c l u d e d  in a later section ( 4 0 3 . 5 0 7 ,  F . S . ) .  

O Q 1 2 4 1  
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S e c t i o n  5 .  - Section 4 0 3 . 5 0 6  - Changes the tern "chapter" to 
" a c t "  and corrects citations. 

S e c t i o n  6 .  - Section 4 0 3 , 5 0 6 4  - Creates a new s e c t i o n  p rov id ing  
for the  a p p l i c a n t  to assume responsiSilit7 f o r  p rov id ing  notice 
and distributing copies of 2pplications LO a l l  affected agencies 
and F a r t i e s .  Currentl:f(, the  state Sears t h i s  responsibility. 

S e c t i o n  7 .  - S e c t i c n  4 3 3 . 5 0 6 5  - Language relating t o  cornpliteress 
is d e l e t e d  from this section and i n c l u d e d  ir. a l a t e r  secti3n Is. 
4 0 3 . 5 3 6 6 ,  F -  5 . 1 -  

Sec t ior ,  8. - S e c t i c n  4 0 3 . 5 0 6 5  - Creates a new section which 
describes and clarifies the  process  f o r  determining t h e  
ccrnpleteness of an application. 

S e c t i o n  9. - Sec t ion  403 .5067  - Creates  a new s e c t i o n  whiz3 
describes and clarifies the  process far  de ter rn in ina  t h e  
sufficiency of an application. 
receive enough information in a timely manxer to e v a l u a t e  .-n . 

This is to assure that agerxies 

application. Inadequate  t ime limits f o r  2ealing w i t h  
insufficient applications woald be r e so lved .  

Sec t ion  10. - Section 4 3 3 . 5 0 7  - Adds the  Dapar tment  D€ Natlrral 
Resources, Game and F r e s h  Water Fish Comnission,  regional 
planning councils and local governments as agencies which must 
review an application, A l l o w s  l o c a l  goveriments and the 
Department of Community A f f a i r s  to assess compliance with i3cal  
comprehensive plans .  
statement of issues prior to filing their repor t s .  A l s o ,  

Requires agencies to f i i e  a p r e l i m i m r y  

requires agencies to declare  a position cn any needed variances, 
excep t ions ,  OK exemptions. Clarifies t h e  c o n t e n t s  05 agepcy 
reports and describes an order of' p r e s e n t a . r i o n  a t  hearings. 

S e c t i o n  11. - Sect ion  4 0 3 . 5 0 8  - Includes agencies and parties 
e n t i t l e d  to participate in the  ce r t i f i ca t ion  proceeding to make 
PPSA consistent with TLSA and comprehensive planning process. 
Requires hearing officer to file a report  with the Siting 30ard 
if the recommended order is not timely issued. Describes an 
order of presentation at hearings. 

Section 1 2 .  - Section 4 0 3 . 5 0 9  - C l a r i f i e s  powers, duties, and 
proceedings of t h e  Siting Board. 

S e c t i o n  1 3 .  - Section 4 0 3 . 5 0 9 5  - A l l o w s  pa : r t ies  to object to 
a l t e r a t i o n  of time l i m i t s  by hearing o f f i c a r .  

Section 14. - Section 4 0 3 . 5 1 0  - Clarifies s p e c i f i c a l l y  that 
r u l e s ,  regulations, and l a w s  are superseded by t he  act. 

Section 15. - Section 403.511.  - Conforms e f f e c t  of certifization 
to TLSA. Provides t h a t  failure of n o t i f i c a t i o n  regarding t h e  
need f o r  variances, excep t ions ,  o r  exemptions from nonprocedural 
standards or r e g u l a t i o n s  of an agency will be treated as a waiver 
Erom such s t anda rds  or regulations. 

130 1 2 4 2  
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description of those processes  to l a t e r  s e c t i o n s  ( $ 5 ,  4 0 3 . 5 2 5 2  
and 4 0 3 . 5 2 5 3 ) .  

SFI.=t ion 31. - SectLon 4 0 3 . 5 2 5 1  - Creates a new section t h a t  
rLGuires t h e  Eipplicant to distribute copies  of applications and 
anendments to agencies  a n d  p a r t i e s .  Requires  d e p a r t r e n t  to 
provide a l i s t  of affect& agencies and a schedule of key dates. 

Section 32. - S e c t i o n  4 0 3 . 5 2 5 2  - Crea tes  a. new section t h a t  
describes 2etailed procedures for deterrnir , ing t h e  ccrnpl, m t t 2 n e s s  0: 
an application. 

Section 3 3 .  - Section 4 3 3 . 5 2 5 3  - Cre3tes a r.ew sectLzn that  
describes detailed procedures for deyermininq the s L f f k c i e n c y  G S  
an application to assure t h a t  agencies  r ece ive  adeq-uate 
infarmatian in a t imely-manner  for evaluation of an application. 
Resolves inadequate time limits in i n s t a n c e s  of insufficient 
applications. 

S e c t i o n  3 4 ,  - Sec t ion  4 0 3 . 5 2 6  - Requires the appkicar, t  to 
distribute copies of applications and amendments to agencies and 
parties. Requires the department to prepare a written analysis 
of the applications and clarifies contents of agency reports. 
Limits the applicability of changes to local ordinazces a f t e r  the 
Ziling of a local, government's report with the department. 

S e c t i o n  3 5 .  - Section 403 .527  - Changes responsibility f o r  
publication of notices in newspapers from t h e  department to t he  
a p p l i c a n t .  Requires the department to provide l i s t s  of agencies 
e n t i t l e d  to copies of applications and a recommended schedule  f o r  
processing and requires  a p p l i c a n t  to distribute applications. 
Text describing t h e  alternate corridor process is de le ted  and 
included l a t e r  under s e c t i o n  403 .5271 .  
for  hearings is described. 

An order of presen ta t ion  

Section 3 6 .  - Section 4 0 3 . 5 2 7 1  - Creates a new s e c t i o n  d e s c r i b i n g  
the a l t e r n a t e  corridor process, allowing more time for review of 
alternatives, filing supplemental reports, and establishing time 
frames €or review of a l te rna tes .  

S e c t i o n  3 7 .  - Section 4 0 3 . 5 2 7 5  - Removes tsext describing fees € o r  
amendments to applications. Language is i n c l u d e d  later in 
Section 4 0 3 . 5 3 6 5 .  

Sect ion 3 8 .  - S e c t i o n  4 0 3 . 5 2 9  - Limits par t ies  to Siting Board 
proceedings to those who appeared, offered testimony, or were 
p a r t i e s  of record i n  the certi€ication proceeding conducted by 
t h e  hearing officer. 
consistent with proposed PPSA criteria. 

Makes c r i t e r i a  for c e r t i f y i n g  TLSA projects 

Sec t ion  39.  - Section 4 0 3 . 5 3 1  - C l a r i f i e s  'Language stating thah 
failure of notification about the need for var iances  OK 
exemptions will be t reated as a waiver from nonprocedural 
standards or regulations. This language also applies to 
exemptions or o the r  relief. Changes to l o c a l  comprehensive plans 

0 0  3 ; 2 4 4  



SMRAGE NAME: HTO6Sz.e, 
DATE: June 2,  2 9 9 0  
PAGE: 9 

imposed by the board under Chapter 1 6 3  b i e n n i a l  change 
restrictions, a re  exempt. 

S e c t i o n  4 0 .  - S e c t i o n  4 0 3 . 5 3 1 2  - Corrects citations. 
S e c t i o n  41. - S e c t i o n  403 .5315  - Clarifies procedures f o r  
modifying certificztions a f t e r  issuance. 

S e c t i o n  4 2 .  - Sect_i.on 4 0 3 . 5 3 3  - Changes term “part“ to “ac t ” .  

section 4 3 .  - S e c t i o n  4 0 3 . 5 3 6  - Specificzlly identifies t ha t  
ru l e s ,  regulations, or ordinances, in addition to laws, are 
superseded by the  Act .  

S e c t i o n  44. - S e c t i o n  4 0 3 . 5 3 6 5  - Creates a new s e c t i o n  c o d i f y i n g  
a11 fees in one section, i n c r e a s i n g  the application fee, and 
describing how much of t h e  fee goes to t h e  department for 
administrative and technical expenses. 
f o r  o ther  agencies ’  expenses are clarified, 

Reimbursement procedures 

Section 4 5 .  - S e c t i o n  4 0 3 , 5 3 7  - Describes size QE advertisements 
the Public Service Commission must publish in newspapers. 
Corrects citations. 

Section 4 6 ,  - S e c t i o n  4 0 3 . 5 3 9  - Corrects c i t a t i o n s .  

Sec t ion  47.  - Section 258.397 - Biscayne Bay Aqua t i c  Preserve. 

S e c t i o n  48. - Section 2 5 8 . 4 5  - Corrects citations. 

Section 4 9 .  - Section 2 8 8 . 5 0 3  - Industrial Siting A c t  definitions 
t e x t .  

S e c t i o n  5 0 .  - Section 366.04(6) - Public Service Commission 
jurisdiction t e x t ,  

Section 51. - Section 3 6 6 . 0 5 ( 8 )  - P u b l i c  Service Commission 
powers text. 

Section 5 2 .  - Section 3 8 0 . 0 6  - Provides ce r t a in  sports facility 
exemptions to developments of regional impact process. 

S e c t i o n  53. - S e c t i o n  3 8 0 . 2 3 ( 3 ) ( c j  - Coastal  Zone Management 
Federal Consistency review t e x t .  

Section 5 4 .  - Sec t ion  4 0 3 . 0 6 1 1 3 0 )  - Department of Environmental 
Regu la t ion  powers and duties relating to e lec t r i c  and magnetic 
fields. 

Section 55 ,  - Section 4 0 3 . 7 0 4 5 ( 3 ) 1 c )  - A p p l i c a t i o n  of solid zn2 
hazardous waste regulation text. 

0 0  I T 4 5  
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Section 7 7 .  - Provides an effective date of July I, 1990,  or upcn 
becoming a law, whichever occurs l a t e r .  

11. FISCAL W A L Y S I S  & ECONCMIC IMP$..CT STATEMENT: FY 90-91 FY 9 1 - 9 2  -- 
A .  FISCAL IMPACT ON STATE AGENCIES/STATE FUPI3S: 

Elec t r ica l  Power P l a n t  and Transnission L i n e  S i t i n q  

1. 

2 .  

3 .  

4. 

Non-recurrinq or First Year Start-rJp Effects: 

EXPENDITURES: 
Zjepartment of Environment21  Regx la t ion  

Operating T r u s t  Fund 
Operating Capital Outlay 9 8,002 

TOTAL 9 8 ,002  

Recurrinq or Annualized Continuation Effects: 

EXPENDITURES : 
Department of Envi ronmen ta l  Regu la t ion  

Operating Trust Fund 
Salary SI Benefits ( 3  FTE) $ 99,019 
Expenses 19,350 

TOTAL $1.18,369 

Long Run Effects Other Than Normal Grow-: 

(See Fiscal Comments) 

Appropriations Consequences: 

EXPENDITURES: 
Department of Environmental Regulation 

Operating Trust Fund S 1 2 6 , 3 7 1  

REVENUES : 
Department of Environmental Regulation 

Operating T r u s t  Fund $ 6 0 0 , 0 0 0  

2 - 0 -  

9 - 0 -  

3 103 ,969  
20 ,317  

$ 1 2 4 , 2 8 6  

$J 1 2 4 , 2 8 6  

9 6 0 0 . 0 0 0  
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Air Pallution Cor.trol FY 90-91 FY 9 1 - 9 2  

1. Non-securrinq 3r First Year S t a r t - u ?  E f f e c t s :  

Nsne 

2 .  Recgrring or Annualized Continuatian E f f e c t s :  

REVENUES : 
Department of Znvironmental Regulation 

A i r  f o l l u t i o r !  Control Trust Fund S 7 . 2  rn B 7 . 6  ?. 

Note :  h p p r o x i a a t e l y  $ 6 0 0 , 0 0 0  of the estimated r s w n u e  is 
from the  asbestos f e e ,  the  balance is from the tag surcharge. 
Estimated revenue for FY 9 2 - 9 3  is $ 7 . 8  million. 

3 .  Long Run E f f e c t s  Other Than Normal Growth: 

None 

4 .  Appropriations Consequences: 

( s e e  fiscal comments) 

Hazardous Waste Education 

1. 

2. 

3 .  

4. 

Non-recurrinq or First Year Start-up Effects: 

EXPENDITURES: 
Department of Environmental  Regulation 

Water Quality Assurance Trust Fund 

Recurrins or Annualized Continuation E f f e c t s :  

Indeterminate 

Lonq Run Effects Other Than N o r m a l .  Growth: 

Indeterminate 

Appropriations Consequences: 

SXPENDITURES: 
Department of Environmenta l  Regulation 

Water Quality Assurance T r u s t  Fund 

FY 9 0 - 9 1  

8 2 5 0 , 0 0 0  

$250,000 

0 0  1; 2 4 8  
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FY 91-92  Public Water Systems FY 90-91 

1- N o n - r e c u r r i n g o r  First Year S t a r t - E ?  E f f e c t s :  

Dept. of Health & Rehabilitative Serv ices  

Department of Environmental Regulakim 

$ 1 3 6 , 6 4 2  

5 1 2 5 , 0 0 0  

2 .  Recurrinq or Annualized Continuatior- E:Efects :  

EXPSNDITURES: 
Dept ~ of Wealth and Rehabilitative Services  

Water Quality Assurance T r u s t  Fund sJoo ,ooo  

Department  of Environmental Regulation 
Water Quality Assurance Trust Fund $1,000,000 

REVENUES : 

Dept, of Health and Rehabilitative Serv i ces  
Water Quality Assurance Trust Fund 5500,000 

Department of: Environmental Regulation 
Water Quality Assurance Trust Fund $L , O O O , Q O O  

3 .  Lonq Run Effects Other Than Normal Growth: 

None 

4. Appropriations Consequences: 

Dept. of Hea l th  and Rehabilitative Services 
Water Quality Assurance T r u s t  Fund $500,000 

Department of Environmental Regulation 
Water Quality Assurance Trust Fund $1,000,000 

B.  FISCAL IMPACT ON LOCAL GOVERNMENTS A S  A WOLE:  

Electrical Power Plant and Transmission L i n e  Sitinq 

1. Non-recurrinq or F i r s t  Yeas Start-up Effects: 

Local governments w i l l .  be required to f i l e  reports under t h e  
PPSA (already required under the TLSA,). Local gavernments in 
the jurisdiction where a project would be located will i n c u r  
the c o s t  of staff training and establishing accounting 
procedures f o r  reimbursements, 

0 0  I 2 4 9  
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2 .  Recurrinq or Annualized Continuation Effects: 

Local goverrsnents in the jurisdiction of a proposed projec t  
m a y  incur addition21 c o s t s  from required participation in 
PFSX proceedings. 
n o t  cover a l l  agency expenses. 

Pro-ra ta  app1icatlo.n fee disbursements nay 

3 .  Lonq Run E f f e c t s  Other  Than Normal Growth: - 
The proposed revisions are procedural tmd shculd n o t  create 
e f fec t s  above and beyond those which xould  o the rwise  occur. 

A i r  Pollution Control 

1. IJon-recurr ing or F i r s t  Year Star t - ;zp E f f e c t s :  

None 

2 .  R e c u r r i n g o r u a l i z e d  Continuation Effects: 

Local governments with approved a i r  pollution cmtrel will 
continue to receive the .50 c e n t s  c o l l e c t e d  f o r  each l i c e n s -  
sold, transferred, or replaced within t h e  county. Fees 
received by the department for i n s p e c t i o n  and n o t i f i c a t i c n  
f o r  asbestos removal projec ts  could also benefit l o c a l  
governments as the department cou ld  contract with them to 
conduct asbestos removal within l o c a l  j u r i s d i c t i o n s .  

3 .  Long Run Effects Other Than Normal Growth: - 
A portion of t h e  funds  generated by t h e  increase will be used 
to enhance and  expand a i r  monitoring ne tworks  kn r ap id ly -  
growing medium-sized cities, and a n  a i r  t o x i c  monitoring 
network w i l l .  be established i n  each city w i t h  a population 
over 200,000.  

Hazardous Waste Education 

1. Non-recurrinq or First Year Start-up E f f e c t s :  

Cities and counties will be eligible to receive grants of -ip 
to $ 2 5 , 0 0 0  for hazardous waste in fe rma t - ion  programs. 

2 .  Recurrrinq or Annualized C o n t i n u a t i o n  E f f e c t s :  

Indeterminate 

3 .  Long Run E f f e c t s  Other Than Normal G r o w t h :  

Indeterminate 
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Pub 1 ic Water Sys terns 

1. N o n - r e c u r r i n q  or First Year Start-up Effects: 

According to tFLe DER, this a c t  will only impact DER-approved 
c o u n t y  health Lnits+ Only local governments owning public 
water systems w i l l  be af fec ted .  Such governments w i l l  be 
subject to appropriate non-compliance fees. 

2. Recurring or Annualized Continuation Effects: 

Minimal 

3. Long Run Effects Other Than Normal G r g ' d t h :  

Minimal  

C .  DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

E l e c t r i c a l  Power P l a n t  and Transmission L i n e  Siting 

1. Direct  P r iva t e  Sector Costs: 

Application fees will be increased .  F o r  p r i v a t e  industry, 
t h i s  will r e s u l t  in increased cos ts  or' doing business. For 
utilities, additional c o s t s  could be transferred to t h e  r a t e  
payer 

2 .  Direct Private Sector B e n e f i t s :  

Due to I T I O K ~  expedient processing, applicants and o t h e r  
segments of the pr iva t e  sec t ion  will b e n e f i t  from t h e  
additional manpower gran ted  to t h e  depa r tmen t .  

3 .  E f f e c t s  on Competition, Private Ente rp r i se ,  and Fmpkoyment 
Markets: 

None 

Air Pollution Control 

1. Direct Private Sector Costs: 

The private sector 
nonrefundable fees 
sold, transferred, 

will pay an a d d i t i o n a l  50  cents in 
for each vehicle  l icense registration 
QP replaced within Florida. Those homes 

or businesses undergoing asbestos remova1 will be subject to 
inspection and notification fees, t h e  l e v e l  of which is to be 
established by department rules, b u t  not exceeding the 
statutory caps provided in t h i s  a c t .  

2 .  Direct Private Sector Benefits: 

Increased air pollution monitoring ane con t ro l  could r e s u l t  
in cleaner a i r  f o r  all citizens. 

STANDARD FORM S i W  
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3 .  Effects on C o m p e t i t i o n ,  Private Enterprise, and Emplot-nent 
Xarke t s  :' 

I nde termir.a te 

Hazardous Waste E d u c a t i o n  

1. Direct Private Sector C o s t s :  

Those biological incineration f a c i l i t i e s  permitted b e t w e e n  
June 1, 1 9 5 9  and X u q d s t  3 1 ,  1989 ,  will be required tz install 
equipment necessary to nee: emission standards by July 1, 
1991, instead of July 1, 1'392. 

2 .  Direct 3rivate Sector  Benefits: 

The private sector will benefit by receiving g r a n t  money f r m  
t h e  state, through cities and counties, to aid in informing 
and educating c i t i z e n s  as t3 the proper  disposal of hazardous 
wastes, especially those generated in households. C i t i z e n s  
and the environment will benefit from proper disposal of s w h  
waste, rather than it b e i n g  disposed of indiscriminately. 

3 .  Effects on Competition, Private Enterprise, and Employment 
Markets: 

This a c t  requires o n l y  those biological w a s t e  i n c i n e r a t i o n  
f a c i l i t i e s  permitted between June 1, 1989, and August 2 1 ,  
1989, to m e e t  t h e  more stringent standards by Ju ly  1, 1991. 
It is possible that a one year advantage will be afforded 
those f a c i l i t i e s  which were permitted prior to July 1, 1939, 
ar.d are grandfathered in under the DER rule, as these 
f a c i l i t i e s  will continue to be under t h e  existing r u l e  
deadline of July 1, 1 9 9 2 .  

Pub1 ic Water Sys terns 

1. Direct Private Sector Costs: 

P r i v a t e l y  owned water systems will be s u b j e c t  to the DER non- 
compliance fees if they do n o t  m a i n t a i n  compliance with t h e  
adopted monitoring and reporting r e q u i r m e n t s .  

2 .  Direct Pr iva te  Sector Benefits: 

Both agencies commented on the peace-of-mind benefit t h a t  
will result from the public's knowledge that more was being 
done to e n s u r e  compliance with health and s a f e t y  standards, 

3 .  Effects on Competition, Private Enterprise, and Emplcyment 
Markets: 

Forcing compliance will ensure t h a t  tho:se systems c u r r e n t l y  
failing to comply with monitoring and r q m r t i n g  requirements 
will no l onge r  be saved such expenses. The DHRS reports t h a t  
i t s  laboratory will charge s u b s t a n t i a l l y  less than t Bo 1 2 5 2  

STANDARD FORM 9 / 8 9  
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average c ~ s t  f o r  water system a n a l y s e s .  
laboratory will be used more e x t e n s i v e l y  until the dispari t3-  
between state and private laboratsories '  costs is lessened. 

Therefore, the  s t a = e  

E l e c t r i c a l  Power P l a n t  and Transmission Line Siting 

This proposed legislation will increase fees to supplement 
application processing wdzr  the  PPSA and. TLSA. According to t:-+e 
department, however, sm'n increases will n o t  cover a l l  agency 
expenses relaze? to t h e  prclcessing of applications. For  exanpis, 
estimates 3f ",'ne c o s t  to government far 2rocessing and performir-j  
t h e  licensing analysis on one mid-size power p l a n t  w i l l  be a5oLz 
3165,000, whereas the  proposed fee clap is $150,000. 
estimated cost f ~ r  L i c s h s i n g  analysis for a transmission l i n e  
will be about  $117,000. 

The 

For the Department of Environmental Regulation, non-recurring 
expenses will be: 

c o s t  of establishing and hiring for th ree  new positions, pi-;= 
f u r n i t u r e  and equipment needed f o r  those  positions;' 

workload cos ts  of rearranging t r u s t  fund accounts handling 
a p p l i c a t i o n  fees (would now use the O p e r a t i n g  Trust Fu.nd 
instead of the Industrial Siting Trust Fund) ;  

workload i nvo lved  i n  revising rules to re f lec t  statutory 
changes. 

Non-recurring expenses €or  o t h e r  agenc ie s  include publication of 
required reports ( for  those agencies  not previously required to 
file reports), the c o s t  of establishing an accounting procedure 
f o r  reimbursements, and s t a f f  training in procedures relate6 to 
these a c t s .  

For t h e  Department of Environmental Regulation: 

O '  costs of 3 new positions 

administration of revised programs; a s a v i n g s  to t h e  
depar tment  would occur as the applicant assumes the c o s t s  of 
distributing applications, preparing and placing newspaper 
notices, and arranging f o r  hearing KQOIT~S and t r a n s c r i p t s .  

For o t h e r  agencies: 

O T h e  Public Service Commission-may incur  additional costs fcr 
newspaper notices required u n d e r  t h e  PE'SA and f o r  larger 
n o t i c e s  than previously required under the TLSA. 

Costs m a y  be i n c u r r e d  re la ted  to required participation i n  
PPSA praceeeings. Even though f e e  amounts  are raised, a l l  
agency ex2enses may not be covered through t h e  pro-rata 

O 
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disbursements. 
u n d e r  the TLSA. 

Such agency participati3n is already required. 

The propose2 revisions to these acts a rz  1argel:Y p r o c d ~ r a l  and 
s h o u l d  result in c c ' s t  savings due  ta mcre streamlined operations. 

The c o s t  of administering the  program a r e  shift&. 
fees will cover  mare of t he  costs t h a t  " , r e v i m s l y  ca7.e from 
general revenue or l o c a l  agency budgets. 

A p p l i c a n t  

Air P o l l u t i o n  Control 

According to t he  Z Z 2 ,  =he e x i s t i n q  skor:fall of 51.4 xillion will 
be eliminated. General Xevenue funds ccf 53.8 r n i l l i c n  will not be 
needed to supplement the  program. Certain i t e m s  in the D E I l ' s  
f i s c a l  year 1930-31 budget request, i n c l u d i n g  replacement of 
Operating Capital Outlay f o r  continuati3n of current air 
monitoring programs and contractual s u c o r " ,  for ozone and mercury 
studies, can be funded. 

A multi-year expansion 05 t h e  state's a i r  m o n i t o r i n g  2etlwcrk can 
be funded. According t h e  DER, this ex;ans:ion will a l lox  the  
state to improve compliance and monitoring activities to 
complement f edera l  Clean A i r  A c t  initiatives. 

Presently, 8 counties receive fund ing  from license fees f o r  their 
DER approved pollution control programs. Recent emphasis by the 
federal  government on  removing asbestos f r o m  schools and otSer 
public buildings has significantly increased the scope of the 
asbestos inspection and removal program and, according to t h e  
DER, has resulted in t h e  need for seven a d d i t i o n a l  fclltlrne 
p o s i t i o n s .  

111. LONG RANGE CONSEQUENCES: 

This a c t  should result in more efficient processing of c e r t i f i c a t i o n  
applications for power plants and transmission lines. The costs to 
the state f o r  governmental review of applications should be reduced 
somewhat. 
r e s u l t  from adoption of this ac t .  
the long range consequences of successful implementation of this a c t  
shou ld  be positive and should afford greater protection +,e cur 
groundwater supply. W i t h  regard to the public drinking water s e c t i o n  
of this act, the DER conments that field presence and  aggressive 
enforcement capabilities encouraged by the prepused bill will help to 
meet its € o u r  year  goal  to reduce the t o t a l  number of violations 
reported to EPA by 30 per cent .  The DER bel ieves  t h e  a c t  will 
greatly enhance its enforcement capabilities to make non-compliance 
more c o s t l y  than compliance. 

Improved air quality to safeguard human health should also 
With regard to hazardous waste, 

I V .  COMMENTS: 

Electrical Power 2lant and Transmission Line Sitinq 

00 1 2 5 4  
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The DER is supportive of this a c t  as it p r o v i d e s  needed assistance to 
t h e  existing staff of 2 persons who handle  PPS and YLS applications. 

- -  nazardous " a s ~  "cducatior,: 

Congress has mandated through S e c t i o n  104(c)(9) of t h e  Comprehensive 
Environmental Xesponse, Compensation, and L i a k i l i t q r  A c t ,  as xner'ded, 
t h a t  s t a t e s  take remedial actisn to prov ide  assurarzes, prior to the 
EPX funding such a c t i o n s ,  to have the availability af hazardcx waste 
treatment or disgosal r ' a z i l i t i 5 . s  which h a v e  adequate  capacity to 
manage the hazardous ws.ste expected to be gene ra t ed  w l t ' n i r ,  y k ~  next 
twenty years;. 

Florida is attempting to respond to t h i s  f e d e r a l  mandate t n roxgh  the  
sassage of the Water Qcality Assurance A c t  of 1953 and the S c i i d  
Waste Manaqement A c t  of 1 9 8 3 .  These landmark environmental  a c t s  
established t h e  Amnesty Days Program, the Emergency Ressonse P~Q'JT&T, 
s e t  up local and reg iona l  hazardous waste collection and s to rage  
f a c i l i t i e s ,  required t h a t  a Statewide Multipurpose Elazardous Waste 
Facility be sited, established a Waste Elimination and R z d x k i o n  
Assistance Program, and created. a used o i l  r e z y c l i n g  and collnctizn 
program. 

Additionally, t h e  Department of E n v i r o n i e n t a l  Aegulat ion has 
generated and submitted a Capacity Assurance P l a n  to the 
Environmental Protection Agency outlining the state's hazardous waste 
remedial a c t i o n s  until the  year  2009 .  The submission of this plan  is 
critical to the state's a b i l i t y  to remain e l i g i b l e  f o r  federal. 
Superfund cleanup money. 

With all of this progress, F l o r i d a  remains iso: la ted from t he  l a n d  
filling capability af hazardocLs was te  with Alabama due to its 
inaction i n  the establishment of a Mult ipurpose  Hazardous Waste 
Treatment  F a c i l i t y .  The c o n s t r u c t i o n  of a Multipurpose Hazardous 
Waste Treatment F a c i l i t y  may be f o u r  years away due to numelrotls 
administrative challenges, and citizens c o n t i n u e  to unwittingly 
dispose of some 120,000 tons of potentially hazardous waste annually 
into landfills, down the  drain or on the ground thus posing a t h r e a t  
to the state's precious drinking water. 

Public D r i n k h q  Water: 

The act is accepted by both t h e  DER and the DHIiS as an e f f e c t i v e  taol 
in t he  effort to improve the w a t e r  supply. T h e  DER a l s o  reports t h a t  
it plans to "devote more efforts to t h e  drinking water program, 
coordinate  bet ter  with the DHRS, concentrate more heavily on d r i n k i n g  
water compliance, establish new sources  of revenue ,  train DER znd 
DHRS staff, focus on puhlic education, and offer technical suFport to 
small pub l i c  systems.  I '  
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SPO?lSCR : 

h ? r e s e z :  S i :'La t 105 : 

In 1973, the  Legislacure created t h e  ?lorida ZLeetrical ?osrer 
P l a n t  Sit:ng A c t .  This a c t ,  SB. 403.501-403.519, ? . S a t  
gtovides a c e c t r a l i z e d  p e r f l i t t i n g  Trocess t o r  electrical power  
p l d n c s .  The a c t  a?plies :o a l l  t . l ec t r ic3 :  ?over 3 L a z t s  e:cce?: 
any eleczrical p o w e r  p lan :  0: stearn qenera:lr.q p l a n t  a f  ~ P S S  

tk.an i ' 5  neua-dac ts .  Sirree 1973, 21 e l e c z r i c  sewer ?La::; 
re?resenti-g 1 2 , 0 0 0  rnegawa,cts 3ave z e e 3  certified ucder :>..is 
a c c ,  a n d  p L a n t s  qene:a:i.?c al3ost 7 , 3 0 0  megavat:a 5ave beer.  
constrccted. 

I n  '380, t h e  Legislaturs created the  Transmission Lize  S i t l r . g  
A c t .  This a c t ,  5s. 403.52-403.539, F . S . ,  provides f o r  ii 
ce3:raSized acd coordinated peraittiq process f o r  t h e  :.3cati01? 
crE transnission line cocridors and t h e  construction and 
m i n t e n a n c e  or' transmlssicn L i a e s .  T h e  ac: g e z . e c a l i y  a?slie$ 
z o  at ly t r a n s n i s s i o n  l i n e ,  except  a transmission L L R Q  ce : - : l f ied  
pursuazt ts t h e  Eleccrrc ? m e r  ?Lan t  S i t i . ? g  A c t .  Cer:a:.:: 
cxceptio2.s a r e  p r o v i d e d  i n  s. 4 0 3 . 5 2 4 ,  P . S .  Since L9,30, sve: 
7 0 0  m i l e s  o f  tr3nzrn:ssioF. lines have been cer~ified. 

,- 

3 .  Effect O C  Proposed Changes :  

T51s b i l l  wnuLd uodate t'r.e procedures and p c o v i s i o a s  of 5 ~ : h  
the Elecrric ?ewer ?Lank Sitinq Act  and t h e  Transmissio2 Line 
Siting A c t .  The b i L l  fzzther attempts Eo c o n f o r n  t h e  
definitions and procedural provisions cor.tair.ed in bct 'n  a c : ~ .  

Sections 1 - 2 4  of t h e  Si:l pertain to t h e  Electrical P c w e r  ?:ant 
S F E i n g  A c t .  

Section 1. S e c t i o n  403.501, F . S . ,  i s  amended to correct 
citations in t h e  short title. 

Section 2 .  Section 4 0 3 . 5 0 2 ,  F . S , ,  is anended t o  prcv:2cs z:7-': 
t h e  Loca~ion a n d  operation O C  eiectzical power p l a z t s  x s z  z o t  
unduly conflict with t h e  goals established b y  t n e  a p p l i c a S 1 3  
local comprehensive p l a n s .  

Section 3 .  Section 4 0 3 . 5 0 3 ,  F . S . ,  is amended to e l a c e  i n  
empnasis O R  plannr2:g and t o  p r o v i d e  ~ c r n e  c o n s l s z e z c y  W L C :  :?.e 
Transmiss:on L i n e  5-tinq A c t .  Certain terns a r e  redef : - ,ed  and 
t h e  follcuinq ~ P ~ T S  a r e  added and kef:-e?: czxpla:er.ess,  
corridor, local government. nonprocscu ra l  recu::sments 
zgencies, grelixinary starernen: o f  cequi:emez:s of  a q e ? c i s s ,  
p:ei:sina:y starernen: of L S S L ~ S ,  3 u S l i c  S e r v L c e  Ccr?nis;:z-., 
r e g i o n a l  plann:?q coi ;ncl l ,  rlgnt-cf-vag, s:CEic:?r.cy, a-.d xa-2: 
aanaqement d i s c r : c t .  

Q O  I 2 5 7  



T h e  D e ? a r t m e n t l  of N a t l z a l  Resources ,  ::?e S a m e  and Cresk.  'rla'e: 
E"i5h Csmlss ion ,  asd t h e  affected reg iona l .  p la r ,n ing  c c c . ? c i l  a r e  
added  2 5  p a r r i e s  io tne  p roceed ing .  T h e  o:der o f  p : e ~ e : : z 3 t ~ 2 ?  
b y  t h e  F a r c i e s  at t h e  certification hearing is  s T c c i f i e d .  

Seckic:: L 2 .  Sectron 4 0 3 . 5 0 3 ,  F . S . ,  Is anecdee C-0 Lis:: :he 
~ s s u e s  z n a z  may b e  raised in a r e a  hearing befcre t h e  Si::t.?q 
% a r c .  

0 0  I 2 5 8  



Section 1 3 .  Section 403.5095, ? . S o ,  is amended t o  provic',? =hat  
- 7  k.he t i m e  Iisits may be a l t , e r e d  uncer c e r t a i n  c o n d l t i o n s .  

S;lction L A .  Ce:tain tsckk.r.ical amzr.daents a r a  made to s .  
4 0 3 . 5 1 0 ,  ?.S. 

Seczia? ? 7 .  S e c t l o n  403.51.11, F.S . ,  LS z e ~ u r n h e r e d  a5 s .  
403.5116, 7 . S .  

Sections 18, 1 9 ,  and 20. C e r t a i n  technical anendmerits a c e  aade 
t o  5 5 ,  103.312, 4 0 3 . 5 1 3 ,  ar.d 403.514, ?.S. 

Section 21. S e c t i o n  403.516, F . S . ,  allows t h e  departser.: to 
modify t k . e  :~:ms and  eondi:ions of the  certificafioa ' ~ n d i ? :  
cer:aiTt ciicumstances. The apgl:car?t i s  a l 5 0  a lLowed :a 
petition f a r  xadificacicn of  :;..e c5s:Ffication. 

Sectiox 2 2 .  S e c t i o n  303.517 , ?.S., is amended to gravida :ha: 
t h e  ce?actrnent  ado?: rules reLa5i.i-g to r e s o l u t i o n  cf d i s p u z e s  
as co the  completeness and  sufficiaccy or' supplemental 
a?plicat i ons .  

?icai disposition of a s u p p l e a e n t a l  application by t h e  S i t i n g  
Board must be made w i t h i n  215 days of filing fur  such 
applications. 

Section 2 3 .  Section 403.5L5, F . S . ,  is c r e a t e d  t o  establish 
certain fees which are to be deposlEed i n t o  the 0 p e t a t i r . g  T r u s t  
?uzd. 

( L )  ?lotice-o€-inter.: €ee -- $ 2 , 5 0 0 .  

( 2 )  A?plication fee -- n o t  t o  exceed $153,300. 

( 3 )  Certification nodificatioc fee -- n o t  t o  exceed 
515,300 I 

( 4 )  Sapp le rnen ta l  applicatian L';e -- n o t  t 3  exceed $ 5 0 , 0 0 0 .  

S ? c t i a n  2 4 .  S e c t l o r !  403.519, F . S . ,  L S  amended t o  require tP.e 
? , ~ o l i c  S e r v i c e  ComTission to publisa c e r t a i n  n o t i c e s  rp .ga -d i r . 3  
z proceed izg  t o  determine the need f a r  a power >:ant. 

Sec:iz=r.s L 9 - 1 5  p e r t a i r .  t o  t k e  "ransnlssion L i n ;  Siting A c t .  

S e c E i o n  2 5 .  S e c t i o n  4 0 3 . 5 2 ,  T . S . ,  :s ainended t c  c a r r e c t  
c i t a t ~ o r . ~  ~n t h e  s h o r t  ticle. 



Section 2 2 .  Seccion 303.5252, F . S . ,  is ereaElzd :3 r e q ~ i i i - 2  t5 . s  
d e p r t e e c t  zo file a statemeit within a c e r t a i n  ::me wi::?  O OX-^ 
and t h e  ac??reant reqar6 i r .g  :he congleceness ofche a p p l i c a n z .  
In ::?e eve:: an application Is declared incomplete, t?.e 
aPplicant ~ u s t  respocd by 5 y  either a g r e e i n g  .*tit3 t h e  
s t a t e r t en t ,  agreeinq t o  anend t h e  applica-ton, ar co~:es:inq ::le 
s t a z p m e n t .  If t h e  applicaat contests ? h e  stateEeR.t ,  p c . s v i ~ ; i z z s  
a r e  zade f a r  a hea:inq. 

S e c t i o n  2 3 .  S e c t i o n  4 0 3 . 5 2 5 3 ,  F - S . ,  I s  c r e a t e d  t o  r e q . u i r c  ??,E 
departrr.v;t  =c) file a s:ateger.: cagard i r .g  the suf?lc;e:.cg 3: r:le 
agp1ica:io: t o  D O L I  within 3 0  days a E t e r  distrihuzic?. D E  a 
conp1e:e i i??Lication.  he 2epar t rnent  must  base i:s std:eien: 
upon consLltation w i t h  the affected acjencies .  IC t h e  
applicatioz is deened i n  scfiicient a n d  is contes:ed by ',:?a 
applicant, p~ovisions a r e  made Eor a hearing. 

Section 3 4 .  Section 403.525, F.S., is amended t o  ceqnire :he 
t h e  s e p a r t ~ e n t  of NatcraL Resaurces, each affected w a t e r  
manasement d i s t r i c t ,  the Departmect of Community Affairs, e h e  
Game a2:d P r e s h  Water F i s h  C 3 m i s s F a f i ,  affected l o c a l  
g o v e r i x e n t s ,  and affected r e ~ i a n a l  p l a n r t r n g  cocnci:s a r e  
required t o  submit a pre l i rn i ca ry  staternen: of issues t3 t h e  
l e p a r t 7 e r . t  and  t h e  applican: ; i i t h f r ?  6 0  days a f t e r  r e c e i p t  c f  
t k e  con?leze application. Statements a: i s s ~ e s  a r e  to be 
subrn i tzee a y  each a g e n c y  t o  t:e depaztrnen: no l a t e r  t:lan 9cI 
days a f z e r  receipt of a copy  'of the  ccmplete apTlication. 

SeczFor: 3 5 .  Section 4 0 3 . 5 2 7 ,  T . S . ,  is amended Z D  r e c u l r t  ZT? 
aFplican:, r a t h e r  than the departmen:, to publisn c e c c a l z  
n o t i c e s .  7ke deparrment 1 s  s t i l l  required t o  ?z~lisk certn:n 
ZQtiCeS ir. :ne Plorida R t a i n l s t r a t i w e  w e e k l y .  

The k e a r i 7 . q  o E f i c e r  T.CS: ccndzc t  a certificaticn ?.ea:i:.q nc 
l a t e r  t b a n  185 days  after r e c e i p t  0,' a conglete z;plica::on. 
Also, a :es3mgwended. o r d e r  s s  j z e  EO l a t e r  than 5 3  C A Y S  af:er 
tne n e a r i r g  t r a n s c r i p t s  z z c  filed wi:h DOh.5. 

Cer'ai3 1a:guage ~ e l a t i ~ g  a l t e r n a t e  corridors Is d e l e t e d .  
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?arties t o  t h e  proceeding a r e  specified. Also, t he  acder of  
? r e s e n : a t ~ o n  at t h e  c e t t l r : c a t i o n  hearing Is speclfie.’,. 

S r l c t i c n  3 5 .  S e c t i o n  4 0 3 . 5 2 7 1 ,  F . S . ,  is c-eated :o prn.J:de 
a;te:naze carrldors. 

S e r t i 3 ~  3 7 .  SectLon 4 0 3 . 5 2 7 5 ,  T . S . ,  is arr,er,ded ~2 deLere 
la:.guagc reLacir.q :o fees f a r  arendments t o  t h e  ap2i:ca:isn. 

Section 3 8 .  S e c t l ~ r .  403.529, “ S . ,  is ameaded :o lixir ::.e 
Lssues chat  nay be raised be€ore t h e  Siting 3oard. 

Tr: dezeraining whether  certificazion 3 m u l d  be apnrcved,, \+,e 
b o a r d  T,SSZ cons;de: certain cr1te:Fa ~ n c l l i d l n g  l a n d  , i e u e L z c i ? e ~ ~  
regu;at:ons. 

SeczFcn 3 9 .  S e c t i n r .  403.5?1, 7 . S .  r Is anezder!  t o  p r a q ~ i ~ i e  ::.a: 
each Fat::; w s t  notify t h e  applicant cf terrain nocpccce?ura l  
raquirese-ts. 

-h -&.e ceztification is in liru of  ar.y License, ?errnit ,  o r  
certificate required pursuant t o  chapters L 2 5 ,  161, 166, 156, 
2 S 3 ,  2 5 8 ,  298, 370, 3 7 3 ,  3’76, 3 8 0 ,  3 3 L ,  3p17, 1 0 3 ,  4 0 4 ,  ?.So, 
:he  ?lotida Transportation Code, or 3 3  U . S . C . .  s .  1341. 

Sect ion 40. C e r t a i r .  z e c h z l c a l  anendaents a r e  made ts s .  
4 8 3 . 3 3 3 ,  F . S .  

Seccian 41. S e c t i l a n  403,53L5, ? , S a ,  is amended t o  p r c v i d e  tna: 

D O M  f o r  a modification or‘ cortification u r d e r  c e r t a i n  
cocditions. 

- L  -,.e applicant o r  Eke degartment may petition che degarZmez: sr  

S e c t i o n  4 2 .  C e r t a i n  technical aaendnents a r e  made to s .  
403.53?, ?,S. 

S e c t i o n  3 3 .  Secticn 4 0 3 . 5 5 6 ,  Ts., Is arner.Zed EO specify t n a t  
c e r t a i r .  r < i l e s  and ord rcances  a r s  superceded b y  t h i s  a c t .  

Seczior t  4 4 .  Sectlor. 403.3363, F.S., is crea:ed to e s ? a b L i s . ~ ,  
cer :a ia  i;es uhsch a r e  t a  t e  deposiked i n t o  *,he 0pera:inr; Trc;s: 
?..* ,-- . ,..d. 

[I) A?plicatign f e e  -- S L , O O O  Eoc eac:? xile or‘ t ’ r e  
groposed t r a n s i i s s i o n  l i n e  corridor, p l u s  a n  amount: n o t  t 3  
exceed S50,OOQ based on t h e  l o a d - c a r r y i r , g  capability and 
ConfiGuracion of  the transmission line. 

( 2 )  A m A d n e n t  tee -- if a corridor alignment change is 
proposed ,  t h e  = in inu rn  f e e  is 52,000 and $750 per  ail?. 

( 3 )  Certi€icatian modification fee -- 
( a )  i f  no alignment change is proposed -- $ 4 , O O < l ;  

( 5 )  L E  an alignment chartge is proposed -- S1,CZCI 
each mile plus an a a o u n t  EO: to exceed  $ T O , O O O  Dased 
on t h e  l e n g t h  oE the  corridor realignment. 

Sectior, 3 5 .  Section 4 0 3 . 5 3 7 ,  F . S . ,  LS amended t o  sequ:res : ~ . r 3  
?c tb l t c  Service Commission t , ~  publish a notice rega:ding 
d e t e r m i n i t i o n  of need. 

Sections 4 5 ,  4 7 ,  48, 49, 50,  51, 5 2 ,  5 3 ,  and 5 4  C e r c a i r ,  
tecznlcal amendrr.ents relatiig to references a r e  nace :a : s .  
403.539, 2 5 8 . 3 9 7 ,  2 5 5 . 4 5 ,  2 3 3 . 5 3 3 ,  365.04, 366.05, 7 5 0 . 2 3 ,  
403.06L, a n d  4 C 3 . 7 0 4 5 ,  S . S .  

Section 5 5 .  T h e  Degartznenr o €  Znvironmental Z e q u l a t r o r ,  L: 
a?gropria:ed S126,jTi f ~ o m  :5? Operating T r u s r  F u n d  t o  
.;np,e.~,er.: ::.e 2 r o v i s ~ c c s  of :?.e ELeczrical ?aver  ?:ant S:zi:.q 
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A c t  and t h e  Transmission Lice Siting A c t .  Tke de?a::zen: i s  
a l s o  au t t ro~ :zed three ad6:tional positions. 

See-ion 5 7 .  Z:fEeet i , /e ea'.e. 

I I. SCONOMIC IHPACT AND F I S C A L  50'2: 

A .  lu5lic: 

Alsa, much of t h e  burden regarding rotices 1s shifted f r m  :ke 
2epartmen: to the  applicant. 

S. Governmen: : 

The depar2zer . t  c u r r e - t l y  has 2 . 5  current posl:loas assig:sd :o 
Power ?lant/TransaFssfom Line Siting. T h i s  bill ? T ~ ' J : < F S  f o r  
an appropriation of $126,371 and t h r e e  new pos i :~or . s  t~ ::le 
Department a €  Pnvironmencal R e q u l a t i o n  € r a m  the 0perat::q Trus r -  
?un l .  The t h r e e  r.ew positions would. inc l t rde  a senior a::orney, 
a n  engFr\eer ITS, and a secretary, 

The departnent has estlnat2d the following t o c a l  costs, 
including new positions to administer t h e  X e c t r i c a L  ?owor 
? l a n t  Siting A c t  acd  :he Transnission Line S i t i n g  AC:: 

r"F199L-92 -- $ 2 3 9 , 0 8 6  

r"i 1992-93 -- $250,866 
It is anticipated that t h e  c o s t s  associated w i t h  ad rn in i s i e r ing  
this act w i l l  be f u n d e d  by t he  fees collected frcm t h e  
applicants. 

Local governments, regional planning councils , water  nannqement 
districts, and other  sta:e agencies a r e  r e q u i r d  t o  re'l??w a n d  
convent on t k e  appiica-ions fiLed w i t h  t h e  depar t xen t .  ::he 
arnouzt sf ~ 3 s : ~  incurred regarding such review w u 1 d  depezd  cn 
:he proyect  and  t h e  d e g r e e  zo xh ich  such e n k s t i e s  beccr,e 
izvolved. tfouever. E U C ~  of  t h e i r  costs c o u l d  b e  r e i n o ~ r i ~ e d  b y  
:he departnent € c a m  ck.e fees collected. 

0 0  B 2 6 2  
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NO. 9210UC724 

NORTH CAROLINA COURT OF APPEALS 

x*** * * * * * * * * * * * * * * * * * *x** * * * * * *  

STATE OF NORTH CAROLINA ex r e l -  1 
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BRIEF OF APPELLEE DUKE POWER COMPANY 
***e******************************** 

STATEMENT OF THE FACTS 

e n t r a n t s  i - n t o  the power generation business. 

a s  such i s  precluded by s t a t u t e  from "produc 

w r i n g ,  or f u r n i s h i n g  electricity,. . .to 

Empire is not a public u t i  

ng, generating, transmitt 

o r  for the public 

c o m p e n s a t i o n . . . ' '  U t h c m i s e ,  Empire would be o p e r a t i n g  illegally as 

Empire i s  an independent power producer ( " IPP" ) .  IPPs supply power on a 

I P P s  are relatively 

i ty 

ng * 

f o r  

c o n t r a c t  b a s i s  to publ ic utilities and others f o r  r e s a l e .  

an 

u n c e r t i f i c a t e d  public utility. G . S .  §§ 62-3(23)(A) and 62-110. Empire can c,11y 

sell electricity to e n t i t i e s  which are e i t h e r  licensed p u b l i c  u t i l i t i ec -  o r  w;,' ' 

are exempted from the d e f i n i t i o n  o f  public utility, such as  m u n i c i p a V t i c .  

0 0  I268 



On October 31, 1991, Empire instituted the ac t ion  from which It now appeals 

by submitting an application f o r  a c e r t i f i c a t e  of public convenience and 

necessity to construct a 600 MW electric generat ing facility i n  Rockingham 

County, North Carolina. (R. p.  1A).  In i t s  application,. Empire sought to 

establ ish a "public need" for its proposed generating facility. Empire alleged 

f i v e  bases f o r  the "publ ic  need." These five reasons were largely based upon 

p r i o r  Cornmission decisions, including the Commission's determinations i n  the 

c e r t i f i c a t i o n  of Duke's Lincoln Combustion Turbine facility proceeding 

concerning t h e  need for Lincoln i t s e l f  (but n o t  the need for other facilities) 

Docket No. E-7, Sub 461 (App. pp. 1 to 24) and alleged "problems" w i t h  Duke's 

Lincoln facility. Empire failed to make any allegation t h a t  any e n t i t y  had 

committed to purchase electricity f rom Empire or was even interested i n  

purchasing electricity f r o m  Empire. A/ 
Pursuant to G . S .  b 62-82(a), Empire published n o t i c e  o f  its application on 

November 22 and 29 and on December 6 and 13, 1991. (R .  p .  76). On 

December 20, 1991, CP&L filed i t s  complaint and p e t i t i o n  t o  intervene i n  t h e  

proceeding and on December 23, 1991, Duke filed i t s  complaint and p e t i t i o n  to 

i n t e r v e n e .  (R. p p .  66, 70). 

On, January 17, 1992, CP&L f i l e d  a m o t i o n  t o  d i s m i s s .  (R. p.  100). The 

b a s i s  o f  t h e  m o t i o n  t o  d ismiss  was t h a t  Empire had n o t  alleged a public need 

f o r  i t s  facility because i t  had n o t  shown a buyer for  i t s  electricity. On 

January 22, 1992, the Commission ordered oral argument on CP&L's motion.  

( R .  p .  1 0 5 ) .  Oral argument was held on February 5, 1992. 

- 1/ Because certain o f  these proceedings are referenced by the Commiss ion 's  
Order in t h i s  case, Duke requests tha t  the Court take jud ic ia l  notice o f  
the Commission's Orders pursuant t o  G.S. § 8C-I, Rule 201. These Orders 
are appended to t h i s  Br ie f .  
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The Commission issued i t s  order on April 23, 1992. ( R .  p. 228). The 

Commission recognized t h a t  Empire was the first I P P  t o  apply for a c e r t i f i c a t e .  

Therefore,  t h e  Commission had no s p e c i f i c  rules or precedent t o  deal w i t h  

Empire's a p p l i c a t i o n ,  but  had to apply t h e  statutory c r i t e r i a  contained i n  G . S .  

§ 62-110.1 and t h e  cases decided thereunder to the facts o f  this case.  (R. 

P .  234). The Commission found that i n  order to show a public need, Ernpire must 

allege a contract o r  w r i t t e n  commitment from t h e  utility to which i t  proposes 

t o  sell e l e c t r i c i t y  since i t  had'indicated t h a t  i t  would sell electricity to 

Ouke or CP&L. If Empire had indicated any other appropr iate  e n t i t y  as a 

purchaser, Empire would have been requ i red  t o  f u r n i s h  s i m i l a r  ev idence .  

Otherwise,  t h e  Commission noted that i t  would have no b a s i s  t o  know the nature 

of t h e  facility i t  was being asked t o  ce r t i fy  or whether t h e r e  was a need far 

t h a t  facility. ( R .  p .  233). 

The Commission noted that i t s  rules provided detailed requirements f o r  a 

utility to meet i n  order to certificate a genera t ing  facility. The Cornmission 

a l s o  noted t h a t  electric u t i l i t i e s  are required by federal law to purchase 

e l e c t r i c i t y  f r o m  "qualifying f a c i l i t i e s , "  16 U . S . C . A .  § 824a-3. 2/ Therefore ,  

t h e  Commission found t h a t  federal law establ ished a "public need" f o r  q u a l i f i e d  

facilities. Even w i t h  respect  to q u a l i f y i n g  facilities, however, t h e  Commission 

noted t h a t  i t  had rules  which a p p l i e d  to certification o f  such f a c i l i t i e s ,  which 

included t h e  requirement t h a t  t h e  applicant provide to the Commission ts 

general plan f o r  t h e  sale o f  electricity. Empire, however, i s  n o t  a "qualif ed 

f a c i l i t y "  under federal law and cannot re ly  upon t h i s  federal determinat ion o f  

p u b l i c  need. ( R .  p. 232). 

- 2/ "Qualifying facilities" are cogeneration facilities and other  small PF~WT 

producers t h a t  meet certain requirements o f  federal law. See 16 
U . S . C . A .  0 796(17)(18). 

00  1270  
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The Commission also noted that Empire could n o t  rely upon the load f o r e c a s t  

o f  public utilities i n  t h i s  S t a t e  to establis,h a "public need" for I t s  f a c i l i t y  

i n  part because the utilities i n  this Sta te  had already taken  steps t o  meet t h a t  

need. F o r  example, Ouke intended t o  meet i t s  need through the certificated 

L i n c o l n  Combustion Turbine Station, and CP&L had received a certificate for a 

peaking facility i n  South Carolina. Unless Empire could show a commitment to 

purchase electricity f rom i t s  facility, Empire could not  show a public need as 

required by s t a t u t e .  (R .  pp. 230, 232-33). Imposition o f  t h i s  requirement 

would n o t  u n f a i r l y  prejudice IPPs. The Commission s ta ted  t h a t  it would cont inue 

to exerc ise  i t s  complaint j u r i s d i c t i o n  under G.S. § 62-72 to ensure t h a t  

utilities acted in good f a i t h  w i t h  IPPs. The Commission noted t h a t  Empire had 

i n  fact brought a complaint proceeding a g a i n s t  Duke and received an ev ident iary  

hearing. T h i s  compla int  was subsequently dismissed based on the Commission's 

determination t h a t  Ouke had acted reasonably. Docket No. E-7, Sub 492 (App. 

pp. 25 - 51) .  Furthermore, the Commission stated t h a t  i f  an I P P  believes t h a t  

i t  has a more c o s t  effective source o f  generation than proposed by a public 

utility i t  can intervene i n  the public u t i l i t y ' s  c e r t i f i c a t i o n  case. Empire 

had i n  f a c t  attempted t o  intervene in Duke's L i n c o l n  c e r t i f i c a t i o n  and i t s  

p e t i t i o n  was dismissed o n l y  because i t  was untimely f i l e d  ( a f t e r  the close o f  

the hearing) .  Finally, the Cornmission noted t h a t  IPPs can participate i n  t h e  

C o m m i s s i o n ' s  l east  cost  integrated resource planning proceedings and that 

Empire had i n  f a c t  done so. ( R .  p ,  233-34). 

Finally, t h e  Cornmission found t h a t  t h e  application o f  t h i s  requirement to 

Empire did not unfairly prejudice Empire.  The Commission stated that its 

dismissal of Empire 's  application was w i thout  prejudice to Empire 's  r i g h t  to 

f i l e  a new application as soon as i t  could comply w i t h  the filing requirement. 

( R .  p .  234). 

.. " .I 0 0 1 2 7 1  
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ARGUMENT 

I, THE COMMISSION PROPERLY EXERCISED ITS JURISDICTION OVER EMPIRE WITHIN THE 
AUTHORITY GIVEN I T  BY THE GENERAL ASSEMBLY. 

EMPIRE ASSIGNMENT OF ERROR NOS. 1-7, 9 ,  11, 12 

A .  The Commission Properly Exercised i t s  Authority Over Empi re Pursuant  
t o  G . S .  §§ 62-82 and 110.1 and in Conjunction With the  Other Powers 
Given t o  t h e  Cornmission by Article 62. 

The Commission, i n  i t s  Order dismissing Empire's a p p l i c a t i o n ,  referred to 

i t s  powers under G.S. 55 62-31 and 60. These sect ions  give t h e  Commission the 

power to e s t a b l i s h  policies such as minimum filing standards rules and certain 
, .  

adj  ud i cat i ve authori  ty . Empire contends t h a t  t h e  Commission's use o f  these 

powers was inappropriate because Empire c l a i m s  t h a t  i n  a certificate case, the 

Commission exercises o n l y  the powers specifically provided by G . S .  § 62-82. 

(Appellant ' s  Br ief  a t  10-14). Empire assumes that t h e  Commission u t i 1  ized 

G.S. §§ 62-31 and 60 i n  order t o  deviate  from the process specifically 

prescribed by G . S .  §§ 62-82 and 110.1. This i s n o t  so .  As Duke w i l l  demonstrate 

in S e c t i o n  T I  herein, t h e  Commission complied in a l l  respects  with t h e  s p e c i f i c  

provisions o f  G . S .  88 62-82 and 110.1. 

The Commission, i n  deciding Empire's application, did n o t  rely on G.S. 

§§ 62-31 and 60 to deviate f rom the  statutorily prescribed process for dec id ing  

c e r t i f i c a t e  c a s e s ,  but relied on these statutes only to implement t h a t  process. 

Ernpire 'appearr  to contend t h a t  i n  a c e r t i f i c a t e  case the Commission can look  

o n l y  t o  G.S. §§ 62-82 and 110.1 i n  i s o l a t i o n  w i t h  no reference to powers granted 

to i t  by o t h e r  statutory p r o v i s i o n s .  G.S. SS 62-82 and 110.1, however, do n o t  

s t a t e  this; they are n o t  self-contained but e x i s t  only  wi th in  the e n t i r e  matrix 

o f  Chapter 62 .  For example, G .S .  5 62-110.1 requires t h a t  the Commission 

determine whether the pub l ic  convenience and necessity reauires t h e  

construction o f  a proposed genera t ing  facility. The Commission can o n l y  make 

this determinat ion by looking t o  the policies expressed by other p a r t s  o f  
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Chapter 62 including (1) the assurance o f  a reliable and adequate supply o f  

electricity, (2) the p r o v i s i o n  o f  economical service and (3)- the encouragement 

o f  t h e  least-cost m i x  o f  generation and demand reduction alternatives. &g, 

e .g . ,  G . S .  §§ 62-2(3), 3[a),  (4)  and (4a). 

- 

Chapter 62 e s t a b l i s h e s  an orderly process f o r  t h e  planning o f  future 

g e n e r a t i o n  which the Commission must  consider i n  deciding a c e r t i f i c a t e  case. 

F i r s t ,  G . S .  § 62-110.l(c) requires t h e  Commission t o  develop and keep current 

an analysis of the long-range needs for expansion o f  future generat ing 

facilities i n  t h i s  S t a t e  and to provide t h a t  analysis to t h e  Governor and the 

General Assembly annually. G.S. § 62-2(3a) provides that  t h e  plann ing  f o r  

additional resources to meet future growth should be made on a "least -cost"  

basi  s so t h a t  only generating resources and demand-reduction resources, 

i n c l u d i n g  conservation, which will lead to the lowest possible consumer b i l l s  

are utilized. Finally, G.S. 5 62-110.l(a) requires Commission approval prior 

to beqioninq construction o f  a generating resource 5 0  t h a t  t h e  Commission can 

determine whether t h e  proposed resource i s  the least-cost option prior to the 

t ime significant funds are expended. 

Pursuant to these s t a t u t e s ,  the Commission i n  1988 implemented rules 

requiring "Least Cost Integrated Resource Planning" i n  Nor th  Carolina. Rules 

R8-56 t o  61. , ( A p p .  p p .  52-65). These rules require utilities to develop and' 

update integrated resource p l a n s  and f i l e  t h e s e  plans w i t h  the Commission.J/ 

The rules require p e r i o d i c  public hear ings  to be held on these plans .  R u l e  

R8-56(f). Utilities and other persons (including Empire) can participate i n  

these proceedings. 

- 3/ The p l a n s  are referred to a s  " in tegra ted"  because they combine genera t ion  
a1 t e r n a t i v e s  and demand reduction al t e r n a t i v e s  such as  conservation. 
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n 

I n  furtherance o f  these and other l e g i s l a t i v e  policies, the L e g i s l a t u r e  has 

granted to the Commission the authority to implement the Legislature's pa l  i c y  

( G . S .  § 62-31) and t o  make jud ic ia l  determinations (G.S. S 62-60). These are 

t h e  powers tha t  the Commission utilized i n  the present proceeding and are powers 

t h a t  the Commission has traditionally utilized in c e r t i f i c a t e  proceedings. A/ 

The f a c t  t h a t  these powers a re  n o t  specifically referred t o  i n  G . S .  §§ 62-82 

and 110.1 does no t  mean that they do n o t  e x i s t  i n  certificate proceedings 

because t h e  Commission has these powers i n  proceedings by t h e  terms of G.S. 
, .  

§§ 62-31 and 60 themselves. 

I f ,  as Empire contends, the only procedures and powers appl icable  to 

c e r t i f i c a t i o n  cases a re  those specifically stated i n  G . S .  §§ 62-82 and 110.1, 

then the Commission would be deprived of many necessary powers and t h e  p a r t i e s  

o f  many procedural p r e t e c t i o n s .  For example, the Commission would have no 

ability to compel test imony or production of documents or i s s u e  subpoenas (G.S. 

§§ 62-61 and 62) because these powers are n o t  expressly granted by G . S .  8 62-82. 

Similarly, there would be no prohibition a g a i n s t  ex p a r t e  communications or 

requirement  that hear ings  be public (G.S. §§ 62-70 and 71) because these 

p r o t e c t i o n s  are n o t  specifically provided by G . S .  § 62-82. The logical import 

o f  Empire's argument would d e p r i v e  the Commission and the p a r t i e s  of  t h e  ability 

to implement the Legislature's policy.>/ 

- 4/ Fur example, t h e  Commission utilized i t s  powers under G . S .  § 62-31 t o  adopt 
ru les  applicable t o  c e r t i f i c a t e  proceedings as early as 1973. See Former 
Rule R8-42. 

Before t h e  Commission, Empire, i n  f a c t ,  argued t h a t  other prov is ions  in 
Chapter 62 applied i n  c e r t i f i c a t i o n  proceedings. Empire argued t h a t  G.S. 
§§ 62-73 and 74 concerning complaints and t h e  Commission's rules concerning 
complaints rendered Duke's and C P & l ' s  complai.nts defect ive ,  even though 
none o f  the provis ions Empire re l i ed  upon were contained i n  G.S. I§ 62-32 
or 110.1. (R. pp. 144-48). 

00 I 2 7 4  
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I n  the present  proceeding i t  i s  clear tha t  the Commission reasonably 

utilized i t s  powers granted by G.S. §§ 62-31 and 60 i n  furtherance o f  the 

l e g i s l a t i v e  p o l i c y  under ly ing  G.S. §§ 62-82 and 110.1, F i r s t ,  the Commission 

found t h a t  a n  independent power producer such as Empire must p resent  evidence 

o f  a c o n t r a c t  f o r  the sale o f  power prior t o  o b t a i n i n g  a c e r t i f i c a t e .  This  i s  

a threshold requirement.  Unless Empire can establish t h a t  t he re  e x i s t s  a market 

for i t s  power, Empire cannot make a showing that the p u b l i c  convenience and 

necessity rewires  the cons t ruc t ion  o f  i t s  generat ing s t a t i o n .  In shor t ,  E m p i r e  

cannot even make a prima fac ie  showing that t h e  pubJ ic  convenience and necess i ty  

requires cons t ruc t i on  o f  i t s  p l a n t  unless  i t  can show t h a t  someone w i l l  buy i t s  

power. Furthermore, unless Empire can show where i t s  power will be sold,  the 

Commission has no b a s i s  f o r  f i n d i n g  t h a t  t h e  cons t ruc t i on  o f  the p l a n t  is i n  

accordance w i th  t h e  least-cost p l a n n i n g  process. 

T h i s  does no t ,  a s  Empire suggests,  g i v e  

least-cost a l t e r n a t i v e s  by n o t  i n c l u d i n g  

process. A s  the Commission noted, i f  an 

i t  has been unreasonably treated by a u t i 1  

the utilities the ability t o  i gno re  

them i n  t h e  u t i l i t i e s '  p lanning 

ndependent power producer believes 

ty, the independent power producer 

can (I) p a r t i c i p a t e  i n  t h e  l e a r t - c o s t  planning proceedings, (2) bring a 

cornplai.nt proceeding a g a i n s t  the u t i l i t y  or ( 3 )  i n te rvene  in any proceeding o f  

the utility t o  c e r t i f i c a t e  a generat ing f a c i l . i t y .  (R.  pp. 233-34). 

I n  f a c t ,  Empire has a l ready u t i l i z e d  a l l  o f  these  options.  It i s  currently 

p a r t i c i p a t i n g  in the 1 eas t -cos t  p lanning proceedings. Empi re has a1 so brought 

a compla in t  against Duke and was afforded a full e v i d e n t i a r y  hear ing  after which 

the Commission found t h a t  Duke had treated Empire f a i r l y .  Empire also attempted 

to 

fac 

ntervene i n  Duke' s c e r t i f i c a t i o n  proceeding for. f ts most recent  genera t i  on 

l i t y  and was refused i n t e r v e n t i o n  on ly  because Empire 's p e t i t i o n  t o  

00 I 2 7 5  
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intervene was f i l e d  untimely (after the evidentiary hearing was over). - (R .  

p p .  233-34). 

The Commission, having s e t  a reasonable standard i n  furtherance o f  .the 

Geheral Assembly's policy, properly dismissed Empire's a p p l i c a t i o n  pursuant to 

the authority granted by G . S .  § 62-60. T h i s  provision gives the Commission the 

powers o f  a judicial body which would,include the  power to d i s m i s s  a proceeding 

or to g r a n t  summary judgment. Because Empire, by i t s  admission, f a i l e d  t o  meet 

t h e  minimum criteria required by--the Commission t o  obta in  a certificate, any 

fur ther hearing by t h e  Commission would have been futile and a waste o f  t i m e  

' and resources. Under these circumstances, a dismissa l  o f  the proceedings was 

appropr ia te  under G.S. § 62-60. 

B. The C o m m i s s i o n ' s  Requirement That Empire Show Where E l e c t r i c i t y  From 
i t s  Plant W i l l  be Used Comports i n  A l l  Respects With The North Carolina 
C o n s t i t u t i o n .  

Empire contends t h a t  the C o m m i s s i o n ' s  requirement t h a t  i t  demonstrate t h a t  

a market for the  use o f  its power e x i s t s  by showing a c o n t r a c t u a l  arrangement 

fo r  t h e  sale o f  such power i s  unconst i tu t iona l  because i t  constitutes a 

delegation o f  t h e  General Assembly's l e g i s l a t i v e  powers and i s  a v i o l a t i o n  of 

the  police power. Neither o f  these  contentions ( A p p e l l a n t ' s  Brief at 16-23). 

has any m e r i t .  

The.leading North Carolina case concerning delegation of legislative powers 

i s  Adamr v .  Department o f  Natural and Economic Resources, 295 N . C .  683, 249 

S.E.2d 402 (1978). In Adams the Supreme Court addressed the Legislature's 

delegation to t h e  Coastal Resources Commission o f  the authority t o  develop and 

adopt  guidelines f o r  development o f  t h e  coastal areas o f  N o r t h  Carolina. In 

Adams t h e  Supreme Court s e t  the f o l l o w i n g  standard f o r  such delegation: 

In t h e  search f o r  adequate guiding standards the primary 
sources o f  legislative guidance are declarations by the General 
Assembly of the legislative goals and policies which an agency 
i s  to apply when exercising i t s  delegated powers. We hawe noted 00 \ 276 
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t h a t  such declarations need be only "as specific as the 
circumstances permit . I' When t h e r e  i s an 
obvious need for expertise in the achievement o f  legislative 
goals t he  General Assembly - i s  not  required to lay down- a 
deta i led agenda covering every conceivable problem which might 
arise i n  the implementation o f  the legislation, It i s  enough 
i f  general p o l i c i e s  and standards have been articulated which 
are s u f f i c i e n t  t o  provide guidance to an a d m i n i s t r a t i v e  body 
possessing the e x p e r t i s e  to adapt t h e  legislative goals to 
v a r y i n g  circumstances. 295 N . C .  698. 

(citations omitted) 

I n  Adams the Supreme Court found t h a t  adequate standards had been provided 

because t h e  General Assembly s e t  f o r t h  certain goals for t he  Coastal Resources 

Commission t o  achieve.  Adams has been relied upon i n  a number o f  cases 

determining t h e  constitutionality o f  the General Assembly's de legat ion  of 

a u t h o r i t y  t o  administrative bodies. See. e . q . ,  I n  re Guess, 327 N . C .  46, 54, 

393 S.E.Ed 833 (1990) (upholding constitutionality o f  s t a t u t e  author iz ing the 

Board o f  Medical Examiners to revoke medical licenses f o r  a departure o f  the 

"standards o f  acceptable and prevai 1 i n g  medical p r a c t i c e . " ) ;  In re Broad and 

Gales Creek Communitv A s s o c i a t i o n ' ,  300 N . C .  267, 274, 266 S.E.Zd 645 (1980) 

(upholding t h e  a u t h o r i t y  o f  t h e  Marine Fisheries Commission t o  deny a dredge 

and f i l l  p e r m i t  i f  t h e r e  w i l t  be a " s i g n i f i c a n t  adverse e f f e c t  on t h e  value  and 

enjoyment o f  t h e  property  o f  any riparian owners . . . .I' The c o u r t  s ta ted  that 

"it i s  precisely t h i s  need to deal w i t h  individual f a c t u a l  circumstances, as 

i n  t h e  case o f  applications f o r  p e r m i t s  t o  dredge and fill i n  t he  s t a t e , ' s  

es tuar ine  resources, which makes t h e  t a s k  impossible for t h e  legi slature to 

manage a lone.  The legislature has properly set  f o r t h  adequate standards here 

to allow t h e  agency, w i t h  i t s  accumulation o f  e x p e r t i s e  in t h i s  subject area, 

to apply the  standards to the  varying factual circumstances."); Farlow v .  8oard 

of ChiroDractic Examiners, 76 N . C .  App. 202, 213, 332 S.E.2d 696 (1985) 

(upholding authority o f  Board o f  Chiropractic Examiners to revoke 1 icense for 

"unethical conduct." The court stated t h a t  " [ t jhere  i s  a need f o r  expertise 

i n  admin is ter ing  the chiropractic profess ion .  We believe the p r o s c r i p t i o n  o f  

00 I277 
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' u n e t h i c a l  conduct' i s  a s u f f i c i e n t l y  d e f i n i t e  standard so t h a t  the Board may 

s e t  policies w i t h i n  i t  without e x e r c i s i n g  a l e g i s l a t i v e  f u n c t i o n . " ) .  

In the present case t h e  General Assembly has set  f o r t h  a s p e c i f i c  standard 

f o r  the Commission -- whether o r  n o t  the p u b l i c  convenience and necessity 

r e q u i r e s  t h e  const ruct ion  o f  the proposed generat ing facility. This  standard 

has been i n  existence i n  t h i s  S t a t e  s ince the adoption o f  G.S. § 62-110.1 i n  

1965 and has been i n  ex is tence  w i t h  respect t o  the grant  o f  a utility f ranch ise  

pursuant t o  G.S.  § 62-110 s ince 1931. T h i s  standard alone i s  s i f f i c i e n t  

legislative guidance under the cases c i t e d  above, and i s  much more spec i f i c  than 

other delegations which have been approved such as a p r o s c r i p t i o n  against  

"unethical  conduct. Furthermore, the standard i s  accompanied by s p e c i f i c  

p o l i c i e s  f o r  the Commission to consider i n  t a k i n g  action. I n  G.S. § 62-2 t he  

Legislature has established ten  s p e c i f i c  policies f o r  t h e  Commission t o  consider 

i n  t a k i n g  a c t i o n s  under C h a p t e r  62. These p o l i c i e s  are very  similar to the 

p o l i c i e s  relied upon by t h e  Supreme Court i n  Adams, suDra. 

- A s  i n  Adams, the General Assembly i n  1965 could n o t  have a n t i c i p a t e d  a l l  

o f  the f a c t s  and circumstances which could a r i s e  i n  the f u t u r e  wh ich  would 

n e c e s s i t a t e  a c e r t i f i c a t e  o f  public convenience and necessi ty ,  and therefore 

all the General Assembly could do w a s  establish a standard. For example, i n  

1965 I P P s  such as Empire d i d  not e x i s t  -- all genera t ing  resources were provided 

by utilities themselves.  Furthermore, as  i n  Adams, the decis ion as t o  whether 

to permit construct ion o f  an electric generation facility i s  a m a t t e r  which 

requires great knowledge and technical expertise and depends on i n d i v i d u a l  

factual circumstances. T h i s  decis ion can s i g n i f i c a n t l y  a f f e c t  the p lann ing  

. process required by Chapter 62 and t h e  least-cost plans o f  .the utilities which 

the Commission regu la tes .  Under these circumstances the General Assembly cannot 

be expected t o  s e t  spec i f ic  criteria for the grant  o f  a c e r t i f i c a t e  t o  a l l  
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p o t e n t i a l  applicants. Therefore, the delegation t o  the Commission o f  such 
r 

r e s p o n s i b i l i t y  i s  c l e a r l y  w i t h i n  the  holding o f  the Supreme Court i n  Adams. 

Empire's n e x t  const i tut ional  challenge i s  based upon an a l l e g e d  v i o l a t i o n  

E s s e n t i a l l y ,  Empire's argument js t h a t  the 

Empire 

o f  t h e  p o l i c e  powers o f  t h e  State. 

public should have no i n t e r e s t  i n  what Empire does w i t h  i t s  own funds. 

r e l i e s  upon three cases, none o f  which support i t s  position. 

The primary case relied upon by Empire i s  State v .  Harris, 216 N.C.  746,  6 

S. E.Zd 854 (1940). That case invo lved  the establ ishment of a S t a t e  Dry Cleaners 

Commission which had t h e  author i ty  t o  license dry cleaners i n  t h i s  S t a t e .  A 

m a j o r i t y  o f  t h e  members of t he  Commission were i n d i v i d u a l s  involved i n  the  dry 

c l e a n i n g  business.  The Supreme Court first noted t h a t  s t a t u t e s  such as  this 

which regulated trade by members o f  t h e  industry who had an i n t e r e s t  i n  

excluding others from entry i n t o  the trade were suspect on their face .  Id. a t  

752. The Supreme Court n e x t  d ist inguished between i n d u s t r i e s  requiring 

s c i e n t i f i c  or technical  knowledge and s k i l l  and t h o s e  which are "ordinary  trades 

and .occupations, harmless in themselves, i n  many o f  which men have engaged 

immemorially as a matter o f  common right, . . .I' Id. a t 7 5 6 .  The Supreme Court 

found t h a t  t h e  dry cleaning business fit i n  the latter category and therefore 

strictly reviewed the s t a t u t e s .  The Supreme Court found t h e  a c t  

u n c o n s t i t u t i o n a l  because i t  failed to d i s c l o s e  ''a j u s t i f i a b l e  relation to a 

reasonably necessary pub1 i c purpose" and because i t  attempted "to exclude f r o m  

an ordinary harmless occupation, upon insufficient grounds, t h o s e  who are 

entitled under t h e  c o n s t i t u t i o n a l  guarantees t o  engage i n  i t ,  . . . I '  I I d .  a t  

761, 765. 

The f a c t s  i n  Harris and the f.acts o f  t h i s  case could n o t  be more d i v e r g e n t .  

The l e g i s l a t i v e  policy o f  assuring a re l iab le ,  least-cost source o f  e l e c t r i c i t y  

has been ' f i rmly established by the General Assembly. Empi re's proposed f a c i  I i t y  
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a s ign i f icant  impact upon this legislative pol icy.  Empire proposes / 
ide through i t s  facility approximately o n e - f i f t h  o f  the new peaking 

(R. p.  2). Empire - i t y  needed in this Stale during the next decade. I 
oposes t o  f,low energy from t h i s  facility i n t o  the Duke transmission system 

which wou?d have significant impacts on the Duke system and other utilities i n  . 
North Caro'lina w i t h  which Duke's faciljties are interconnected.  (R. p .  40). 

, Clearly, Empire does not intend to engage i n  the type o f  "ordinary" occupation 
/ 

referred to by H a r r i s ,  but rather into an accupation which has a fundamentaJ i 
I 

e f f e c t  upon the economy o f  North  Carolina. 

The remaining two cases c i t e d  by Empire are  similarly inapt. In In re Aston 

Park H o s D i t a ? .  Inc. ,  282 N.C. 542, 193 S.E.2d 729 (1973), the Supreme Court I 
1 ! overturned a statute which required a c e r t i f i c a t e  o f  public convenience and 

necessity before beginning construction o f  a h o s p i t a ? .  The Supreme Court found 

that the General Assembly had n o t  established a reasonable relationship between 

the regulation o f  p r i v a t e  facilities for  medical care with the public need. 

S i g n i f i c a n t l y ,  Empire f a i l s  t o  note  that the Supreme Court dist inguished the 

public uti?ity industry f rom the medical industry. The Supreme Court s t a t e d  

a s  follows: 

In the public utility businesses competitian, deemed 
unnecessary, i s  curtailed by the regujrement t h a t  one desi r ing 
t o  engage i n  such business procure from the U t i l i t i e s  
Commission a c e r t i f i c a t e  o f  public convenience and necessity. 
G . S .  62-210. However, i n  those f i e l d s  the Sta te  has undertaken 
to protect the p u b l i c  from the customary consequences o f  
monopoly by making the rates and services of t h e  c e r t i f i c a t e  
holder subject to regulation and control by t h e  Utilities 
Commission. G.S. 62-32, G.S. 62-42, G.S. 62-130. No comparable 
power t o  regulate hospital rates and services has been given 
to the Medical Care Commission. 

- Id. a t  550. Therefore, Asston Park i s  expressly inapplicable t o  regulated 

monopol i es  . such a s  the pub1 i c  uti 1 i t y  _industry. Indeed, one o f  the purposes 

00 \ 2Bo o f  Chapter 62 i s  t o  "promote the inherent advantages o f  regulated public 
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utilities." G.S. § 62-2(2). Furthermore, Empire fails t o  note t h a t  the defect  

i d e n t i f i e d  by t h e  Supreme C o u r t  i n  Aston  Park was n o t  the r e g u l a t i o n  i t s e l f  o f  

p r i v a t e  business but the f a c t  that the General Assembly .had n o t  made explicit 

f i n d i n g s  describing the relation between the purposes behind the c e r t i f i c a t e  

law and i t s  e f f e c t  on individual r i g h t s .  A f t e r  Aston  Park a new certificate 

law was enacted describing t h a t  relationship and therefore the c o n s t i t u t i o n a l  

" i n f i r m i t y "  was cured, % HCA Crossroads Residential Centers  v .  North 

Carolina Oeaartment o f  Human Resources, 327 N.C.  573, 584, 398 S.E.Ed 466 (1990) 

(Whichard, J. , dis sent ing  on o t h e r  grounds). I n  the present case t h e  

Legislature has clearly described the policies underlying the r e g u l a t i o n  at 

i s s u e .  

Even i f  A s t o n  Park a p p l i e d  to the present proceeding, there is clearly a 

substant ial  public purpose involved i n  the licensing o f  power generation 

faci 1 i t i e s .  As Duke has d i  scussed above, the General Assembly has e s t a b l  i shed 

a p o l i c y  of long-term plann ing  t o  meet future electric needs in North Carolina 

upon - a  least-cost basi s .  The abi  1 i ty o f  e n t i t i e s  to begin construction o f  large 

g e n e r a t i n g  f a c i l i t i e s  i n  t h i s  S ta te  a t  t h e i r  own whim would have art obv ious  

e f f e c t  on the ability o f  u t i l i t i e s  to p l a n  on a least-cost bas is ,  and to include 

demand reduction p l a n n i n g ,  i n c l u d i n g  conservat ion ,  i n  these e f f o r t s  as  required 

by G.S. 0 62-2(3a).  I f  Empire were allowed to begin building a 600 MW generating 

facility w i t h  no Commission s c r u t i n y ,  the utilities would have no basis to 

determine whether to include this generating facility i n  their least-cost plans. 

This  could lead to expensive duplication o f  facilities. Furthermore, the only 

facilitjes a v a i l a b l e  f o r  t h e  transmission o f  t h a t  power are t he  t r a n s m i s s i o n  

f a c i l i t i e s  o f  the public utilities in t h i s  S t a t e .  Indeed, Empire i s  p roh ib i ted  

from engaging in such transmission because th is  i s , a  public utility f u n c t i o n .  

Gas. §§62-3(23)(A) and 110. I f ,  as  Empire s t a t e s  i n  i t s  application, it in tends  
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t o  f l o w  such power i n t o  the Duke transmission system, t h i s  would s i g n i f i c a n t l y  

i m p a c t  Duke and other utilities i n  North Carolina t o  which Duke's systems are 

in terconnected.  

Finally, Empire's facility could have a s i g n i f i c a n t  e f f e c t  on f u t u r e  

reliability. If a generating facility i s  incorporated i n  a utility's least-cost 

plan, t h e r e  must be some assurance tha t  t h e  owner o f  the facility i s  f i n a n c i a l l y  

and technically capable o f  building the facility i t  proposes. In f a c t ,  i n  other 

proceedings b e f o r e  the Commission, Empire has admitted t h a t  it I '  has no 
significant a s s e t s  and has never even had occasion to prepare basic financial 

statements.  (App. pp. 30-32). Yet i t  proposes here to bui ld  a facility that 

i t  admits will cost $200 to $240 million and would be responsib le  for o n e - f i f t h  

o f  t h e  new resources needed to meet future load growth i n  N o r t h  Carolina f o r  

the n e x t  t e n  years. (R. pp.  2, 45). If utilities incorporated Empire's 

f a c i l i t y  i n  t h e i r  least-cost plans and Empire were unable to finance and 

r e l i a b l y  operate such facility there would be a s i g n i f i c a n t  shortfall o f  power 

i n  this State. I n  short, t h e  public has a s i g n i f i c a n t  interest i n  t h e  

regulation o f  any proposed generat ing facility i n  t h i s  S t a t e  because the 

facility can have a s u b s t a n t i a l  e f f e c t  on t h e  availability and price o f  

electricity i n  t h e  future. 

The remaining case r e l i e d  upon by Empire i s  a l s o  fully supportive o f  Duke's 

p o s i t i o n .  T h a t  case, A-S-P A s s o c i a t e s  v .  Raleish, 298 N . C .  207, 258 S.E.2d 

444 (1979), involved Raleigh's regulation o f  c o n s t r u c t i o n  o f  historic 

d i s t r i c t s .  The Supreme Court found t h a t  i t  was w i t h i n  t h e  police power o f  

Raleigh to regulate t h e  aesthetic appearance o f  buildings i n  a h i s t o r i c  

district. I n  t h a t  case the Supreme Court s t a t e d  t h a t  the p o l i c e  power " i s  as 

extensive  as  may be required for the p r o t e c t i o n  o f  the public h e a l t h ,  safety, 

morals and general welfare." Id. a t  213. The General Assembly has found t h a t  
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t h e  p r o v i s i o n  of adequate, r e l i a b l e  and low cos t  e l e c t r i c  se rv i ce  i s  f i rmly t i e d  

to the general welfare o f  t h i s  Sta te ,  and no reasonable person would argue t o  

the contrary. G . S .  552-2. Therefore,  r e g u l a t i o n  o f  t h e  p r o v i s i o n  of electric 

generating serv ices  is f i rmly  t i e d  to the publ ic  welfare and within the police 

power o f  the State.  

11. EMPIRE IS NOT ENTITLED TO A CERTIFICATE OF PUBLIC CONVENIENCE AND 
NECESSITY UNDER N . C . G . S .  I 62-82(a) AS A MATTER OF L A W .  

EMPIRE ASSIGNMENT OF ERROR NOS. 1-10 

A .  The North Carolina U t i l i t i e s  Commission Commenced a Hearing With in  t h e  
Time Frame Establ i shed by N.C .G. S. 8 62-&2(a) 

G . S .  § 62-82(a) provides t h a t  whenever an application for a c e r t i f i c a t e  o f  

p u b l i c  convenience and necess i t y  is filed w i t h  t h e  Commission, the Commission 

shall r e q u i r e  the app l i can t  t o  p u b l i s h  notice. The s t a t u t e  further provides, 

[ T l h e r e a f t e r  the Commission upon compla in t  sha l l ,  or upon i t s  
own i n i t i a t i v e  may, upon reasonable no t ice ,  enter upon a 
hear ing t o  determine whether such certificate shal l  be awarded. 
Any such hearing must be commenced by the Commission n o t  l a ter  
than t h ree  months after the f i l i n g  of such a p p l i c a t i o n  ... I f  
t h e  Commission o r  panel does n o t ,  upon i t s  own initiative, order 
a hear ing and does not receive a complaint  w i t h i n  10 days a f t e r  
t h e  l a s t  day o f  p u b l i c a t i o n  o f  the no t i ce ,  t h e  Commission or 
panel  shall e n t e r  an order awarding t h e  c e r t i f i c a t e .  

Empire contends t h a t  G . S .  § 62-82(a) requires the Cornmission t o  o rde r  a 

hea r ing  w i t h i n  10 days a f t e r  the last day o f -  publication o f  the n o t i c e  or i ssue  

an order awarding the certificate and t o  begin ho ld ing  a "full-fledged 

e v i d e n t i a r y  hear ing" on the c e r t i f i c a t e  application w i t h i n  three months of the 

filing o f  the  application. (Appe l lan t ' s  B r i e f  a t  28, 39-40). However, Empire's 

i n t e r p r e t a t i o n  o f  the s t a t u t e  i s  erroneous and is con t ra ry  t o  the rules o f  

s t a t u t o r y  cons t ruc t ion .  G.S.  5 62-82(a) d o e s . n o t  r e q u i r e  the Commission to 

order a hear ing within a 10 day 1 i r n i t  and only provides t h a t  the Commission must 

commence a hear ing  w i t h i n  t h r e e  months o f  the f i l i n g  o f  the appl icat ion.  

00 i 2 8 3  



-17- 

n 

The cardinal rule of statutory c o n s t r u c t i o n  i s  that legislative i n t e n t  

controls. State ex re l .  Utilities Commission v .  Public S t a f f ,  309 N.C.  195, 

210, 306 S.E.2d 435 (1983), appeal after remand, 320 N.C.  1, 358 S.E.2d 35 

(1987); Jn re Brownlee, 301 N.C. 532, 272 S.E.Zd 861 (1981). I n  ascertaining 

t h e  i n t e n t  of the legislature, courts should consider the language o f  t h e  

statute, t h e  s p i r i t  o f  the s t a t u t e ,  and what i t  seeks to accomplish. Public 

- S t a f f ,  3179 N.C. a t  210. A court i s  also required to consider the consequences 

that will f l o w  from the constructioR o f  a s t a t u t e  one way or another. Id.; 
C a m b e l l  v ,  Church, 298 N . C .  476, 259 S.E.2d 558 (1970). 

Empi re 's  assertion t h a t  t h e  Commission must order a hearing w i t h i n  10 days 

of the l a s t  day o f  publication under G . S .  § 62-82 is i n c o r r e c t  and irrelevant 

to the facts  o f  this case. Empire contends t h a t  the phrase " w i t h i n  10 days after 

t h e  l a s t  day o f  publication o f  the n o t i c e "  i n  G.S. 8 62-82Ia) qualifies the 

phrase "[i]f the Commission or panel  does n o t ,  upon its own i n i t i a t i v e ,  order 

a hear ing"  as  well a s  t h e  la ter  phrase "and does not receive a compla int ."  

Ironically, one o f  the  cases on which Empire relies heavi ly ,  HCA Crossroads, 

supra,  c o n t r a d i c t s  E m p i r e ' s  statutory construction. As the Supreme Cour t  in 

HCA Crossroads noted, according t o  the doctrine o f  the l a s t  antecedent ,  

"relative and q u a l i f y i n g  words, phrases, -and clauses ordinarily are t o  be 

applied to t h e  word or phrase immediately preceding and, unless the c o n t e x t  

i n d i c a t e s  a contrary in tent ,  are n o t  to be construed as  extending t o  or 

inc lud ing  o thers  more remote." Id. a t  578, c i t i n g  82 C.J.S., S t a t u t e s  5 334 

(1953) and 73 Am. Jur.2d S t a t u t e s  6 230 (1974). Pursuant t o  the doctrine o f  

the l a s t  antecedent, the  lO-day time l imit only qualifies the Commission's 

r e c e i p t  of a complaint, the phrase immediately preceding i t ,  and not the more 

remote phrase concerning the ordering o f  a hearing. 
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Even i f  there were a requirement tha t ,  absent a complaint, the Commission 

must order a hear ing w i t h i n  10 days o f  the l a s t  day o f  publication of the no t i ce ,  

Empire would s t . i l l  not be e n t i t l e d  t o  an order awarding the c e r t i f i c a t e .  The 

sentence has two requirements t h a t  m u s t  be m e t  be fore  the Commission s h a l l  e n t e r  

an order  awarding the c e r t i f i c a t e :  (1) t h e  Commission does n o t  o rder  a hear ing,  

and (2) t he  Commission does n o t  rece ive  a compla in t  w i t h i n  10 days after  t h e  

l a s t  day of p u b l i c a t i o n .  The last day of Empire's p u b l i c a t i o n  o f  n o t i c e  was 

December 13, 1991. ( R .  p .  76). Both CP&L and Duke. f i l e d  Complaints and 

P e t i t i o n s  t o  Intervene within 10 days after t he  l a s t  day o f  publication. 

( R .  p p ,  66, 70). Because the Cornmi-ssion d id  rece ive  t i m e l y  complaints, the 

Commission w a s . n o t  requ i red  t o  enter an order awarding the c e r t i f i c a t e .  

Empire i s  a l s o  incorrect i n  i t s  asse r t i on  t h a t  G.S. § 62-82 r e q u i r e s  the 

Commission t o  begin 

months o f  t h e  f i l i n g  

G . S .  § 62-82. The 

describe the a c t i o n  

holding a " f u l l  -f 1 edged e v i d e n t i a r y  hear ing" w i t h i n  t h r e e  

o f  i t s  app l i ca t i on .  Those are n o t  the words conta ined i n  

Legi  $1 ature  chose t h e  words l'commence" and "hear ing "  t o  

required by the Commission. Black 's  Law D i c t i o n a r y ,  6 th  

E d i t i o n  (1990), de f ines  "commence" as  " t o  i n i t i a t e  by per fo rming  the first a c t "  

or " t o  i n s t i t u t e  or s tart ."  Black ' s  s t a t e s  t h a t  the word "hearing," w h i l e  i t  

may refer t o  an e v i d e n t i a r y  proceeding, i s - - " f r e q u e n t l y  used in a broader and 

more popular s i g n i f i c a n c e  t o  describe whatever t a k e s  place before magistrates 

c l o t h e d  w i t h  judicial f unc t i ons  and sitting without jury a t  any stage o f  t h e  

proceedings subsequent t o  i t s  i n c e p t i o n  ..., and t o  hear ings be fore  

a d m i n i s t r a t i v e  agencies as conducted by a hear ing examiner o r  Administrative 

Law Judge." 3lack's a l s o  d e f i n e s  "admin i s t ra t i ve  hearing'' as "an oral 

proceeding before an administrative agency consisting of argument o r  t r i a l  or 

both," 
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"Hearing" i s  used throughout Chapter 62 of the General Statutes and t h e  

C o m m i s s i o n ' s  Rules and Regulations but  is not  defined. Rule R1-21 o f  the 

Cornmi ss ion '  s Rule and Regulations addresses the conduct of  "hearings" before 

the Commission and dis t ingu ishes  "formal hearings" from other hearings. The 

rule clearly contemplates different types o f  hear ings before the Commission, 

While Nor th  Carol ina cases apparently have n o t  defined "hear ing ,  I' o t h e r  

courts have interpreted "hearing," as follows: (I) "[plretrial conference is 

a 'hearing' within rule t h a t  motion may n o t  be made orally except a t  ' t r i a l  or 

hearing."' Coqqan v .  Cossan, 213 So.2d 902, 903, F l a .  Ct. App. (1968); 

(2) "[t lhe  word ' hear ing '  i s  generally understood as meaning a j u d i c i a l  

examination o f  the i s s u e s  between the p a r t i e s ,  whether of  law or o f  f a c t . "  

Mathews v .  Weiss ,  15 Ill.App.2d 530, 146 N.E.2d 809, 810 (1958); and (3) "The 

word ' h e a r i n g '  includes ora l  argument." Wisconsin T e l -  Co.  v .  Publ ic  Service 

Commission, 287 N.W. 122, 232 W i s .  274. 

A b a s i c  tenet o f  administrative law i s  t h a t  a statutory reference to a 

hearing does n o t  necessarily require a trial-like proceeding. See United S t a t e s  

v .  Florida E a s t  C o a s t  Railway, 410 U . S ,  224, 239-40 (1973). "One must approach 

a d m i n i s t r a t i v e  law w i t h  an unrestricted notion o f  the term 'hear ing. '  A hearing 

in administrative law need n o t  be a tria.l-like, adv.erseria1 proceeding. .  .I' 

Charles H .  Koch, Adminis trat ive  Law and P r a c t i c e ,  51.23, p .  42 (1985). In t h e  

a d m i n i s t r a t i v e  context, "[a]  h e a r i n g  i s  any oral proceeding before a tribunal . I '  

Kenneth Culp Davis ,  Administrative Law T e x t ,  § 7.01, p.  157 (1972). The method 

o f  t r i a l  i s  appropr ia te  for r e s o l v i n g  issues o f  f a c t ,  and the method o f  oral 

argument, n o t  t r i a l ,  i s  the appropriate process for r e s o l v i n g  non-factual i ssues  

o f  law, pol icy ,  and d i s c r e t i o n .  A. a t  158. I n  t h i s  case, where there was no 

dispute as t o  the facts,  there was o n l y  the question o f  what Empire must show 
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t o  establish a "public need,' as requ i red  by statute. A t r i a l - l i k e ,  or 

" f u l l - f l e d g e d  e v i d e n t i a r y  hearing,'' was n o t  required. 

It i s  clear t h a t  "hearing" may be defined d i f fe rent ly  depending on t h e  

c o n t e x t  i n  wh.ich i t  i s  used and the l e g i s l a t i v e  i n t e n t  behind the requirement 

o f  a "hearing." A s  discussed more fully i n  Section TIE o f  t h i s  B r i e f ,  t h e  

Legislature's i n t e n t  i n  G . S .  § 62-82 in prov id ing  for the commencement o f  a 

hear ing w i t h i n  three months was t o  p rov ide  f o r  t he  o r d e r l y  process ing o f  

certificate a p p l  i c a t i o n s .  The Leg! slature d id  n o t  prescribe what .'type o f  

hear ing was appropriate i n  each case. That was l e f t  t o  t h e  Cornmission t o  

determine based on the  f a c t s  o f  each case. Here, where the Commission's i n i t i a l  

hearing determined t h a t  Empire had f a i l e d  t o  even allege a p u b l i c  need for  the 

f a c i l i t y ,  Empire received an appropriate hear ing. Any f u r t h e r  hearing would 

have been f u t i l e .  

Given t h a t  "commence" means t o  " i n i t i a t e  by performing t h e  f i r s t  a c t "  or 

t o  I'i nst i  tute or s t a r t "  and "hearing" i nc ludes  o r a l  argument, t h e  Commission 

"commenced a hear ing"  as required by G.S. 8 62-82 w i t h i n  t h r e e  months o f  

Empire's f i l i n g  o f  i t s  c e r t i f i c a t e  a p p l i c a t i o n .  Empire f i l e d  i t s  application 

on October 31, 1991. (R.p .  1 A ) .  The Commission entered an Order on 

January 22, 1992, scheduling oral argument on CP&L's Motion t o  D i s m i s s  

(R.p.  105), thereby commencing the heari-ng before , t h e  e x p i r a t i o n  o f  t h e  

three-month period.  

H. The Time Prov is ions  o f  N.C.G.S. § 62-82(a) are Directory not  Mandatory, 
and Therefore, are n o t  J u r i s d i c t i o n a l  . 

Even i f  the Commission had not commenced a hear ing w i t h i n  t h r e e  months o f  

the f i l i n g  of Empire's app l i ca t i on ,  the Commission was s t i l l  n o t  r e q u i r e d  t o  

i s s u e  Empire a cer t i f i ca te .  a s  a matter o f  law; . Empire ma in ta ins  t h a t  t h e  t i m e  

p r o v i s i o n s  o f  G.S. § 62-82(a) are mandatory and j u r i s d i c t i o n a l ,  t h a t  the 

Commission v i o l a t e d  the statutory t ime prov is ions ,  and t h a t  the Commission's 
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%alation" of G . S .  8 62-82(a) caused it t o  lose jurisdiction thereby rendering 

L I ~ C  Conmission's Order of April 23, 1992, void, and leaving the Commission 

j i  sdisdii,tion on ly  t o  award a certificate to  Empire. Empire's argument v i o l a t e s  

the l e g i s l a t i v e  in tent  behind G.S. 5 62-8Z(a) and the other statutes r e l e v a n t  

t o  t h e  certi  f i c a t i o n  process.  

Whether the t ime  p r o v i s i o n s  of G.S.' § 62-82(a) are j u r i s d i c t i o n a l  i n  n a t u r e  

depends largely upon t h e  l e g i s l a t i v e  i n t e n t  behind  t h e  s t a t u t e .  North Carolina 

Art Societv v .  B r i d s e s ,  235 N.C. 125, 130, 69 S.E.2d 1, 5 (1952). ' I f  the 

p r o v i s i o n s  are mandatory, t h e y  are j u r i s d i c t i o n a l  . I f  merely d i r e c t o r y ,  they 

are n o t  jurisdictional. 

The legislative intent o f  G.S. § 62-82(a) must be ascertained i n  l i g h t  o f  

the ent ire  statutory framework o f  the c e r t i f i c a t i o n  process. G.S. § 62-110.1 

i s  t h e  c o n t r o l l i n g  s t a t u t e  concerning c o n s t r u c t i o n  o f  generating facilities. 

Paramount among t h e  requirements o f  G.S. § 62-110.1 i s  t h e  requirement t h a t  the 

Commission determine tha- t  "pub1 i c  convenience and n e c e s s i t y  requires or w i l l  

r e q u i r e ,  such c o n s t r u c t i o n . "  G . S .  § 62-110.1 a l s o  establishes t h a t  the 

Commission i s  r e s p o n s i b l e  f o r  keeping abreast  o f  t h e  need for  the expansion o f  

generating f a c i l i t i e s  i n  North Carolina and sets f o r t h  a number o f  factors which 

the Commission must cons ider  when d e t e r m i n i n g  whether t o  issue a c e r t i f i c a t e  

f o r  a particular facility. 
.. 

The Nor th  Carolina Court o f  Appeals addressed t h e  l eg i s la t ive  in ten t  o f  

G . S .  § 62-110.1 i n  S t a t e  ex re l .  Utilities Commission v .  H i s h  Rock Lake, 37 

N.C.App.  138, 245 S.E.2d 787 (1978). The Court noted "that public convenience 

and necessity is based on an 'element o f  public need f o r  the proposed service.  

- I d .  a t  140. 

G i v e n  t h a t  the intent of  G . S .  § 62-110.1 i s  t o  p r o v i d e  for the p u b l i c  need 

for  electricity without wasteful duplication or overexpansion o f  genera t ing  
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facilities, the purpose o f  G.S. § 62-82 can only be t o  provide an orderly 

procedure for handling c e r t i f i c a t e  applications. I f  t h e  t ime  provisions in 

G.S. § 62-8Z(a) were mandatory, the Commission could be required to issue a 

c e r t i f i c a t e  w i t h o u t  f u l l y  determin ing  t h a t  t h e  proposed f a c i l i t y  i s  needed. 

The s t a t u t e ,  however, s p e c i f i e s  when t h e  provisions are mandatory and only 

requires t h a t  a cer t i f i ca te  be issued i f  ( 1 )  the Cornmission does n o t  order a 

h e a r i n g  a t  all and (2) if t h e r e  i s  no complaint f i l e d  w i t h i n  10 days o f  t h e  l a s t  

publication. Here t h e  Commission d i d  order a h e a r i n g  and received complaints 

w i t h i n  t h e  10-day per iod .  I f  the Court should f i n d  that the Cornmission f a i l e d  

t o  commence t h e  hear ing w i t h i n  t h r e e  months, t h e  s t a t u t e  does n o t  s t a t e  what 

consequences, i f  any, f l o w  from t h i s  failure. Empire would interpret the 

legislative silence i n  a manner t h a t  e f f e c t i v e l y  negates t h e  purpose o f  t h e  

s t a t u t e .  I f  this had been t h e  l eg i s la ture ' s  i n t e n t ,  however, i t  would have sa id  

so.  The f a c t  t h a t  the  l eg is lature  s p e c i f i e d  t h a t  the Commission must issue a 

c e r t i f i c a t e  under certa in  circumstances,  but d id  n o t  do so i f  the Commission 

failed t o  commence a hearing w i t h i n  three months, shows t h a t  t h i s  was n o t  t h e  

legislature's intent.  Thus t h e  t i m e  frame o f  G . S .  § 62-82(a) should be 

construed as  directory only. 

Statutory prov is ions  a s  to t h e  precise t i m e  an a c t i o n  i s  to be taken 

general ly  are n o t  regarded as  mandatory where a t ime  i s  fixed simply for t h e  

purpose o f  e s t a b l i s h i n g  an orderly procedure, and t h e  doing o f  a t h i n g  w i t h i n  

a certain t ime  i s  s ta ted  w i t h o u t  any negat ive  words r e s t r a i n i n g  t h e  doing o f  

i t  a f t e r w a r d .  73 Am Jur Zd, S t a t u t e s ,  Sec. 18. G.S. § 62-82(a) does not 

p r o h i b i t  a hearing more t h a n  three months after the filing o f  an application, 

nor does i t  r e q u i r e  the complet ion o f  t h e  hearing w i t h i n  any time period.  The 

cases i n  which statutory p r o v i s i o n s  as to time are regarded as  mandatory tend 
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t o  be where t h e  rights of tbe p a r t i e s  or the public interest would be 

i n j u r i o u s l y  affected by failure to a c t  w i t h i n  the t i m e  allowed. Id. 
Empire contends t h a t  i t s  rights have been injuriously af fected by the 

Commission's failure t o  a c t  w i t h i n  the time allowed and t h a t  G.S.  § 62-82(a) 

must be strictly construed as a mandatory prov is ion .  Empire c i t e s  In re 

Trulove, 54 N.C.App. 218, 282 S.E.2d 544 (1981) disc.  r e v .  denied, 304 N.C. 727, 

288 S.E.2d 808 (1982), as a u t h o r i t y  that  the word "shall" as used i n  statutes 

i s  mandatory n o t  directory. However, Trulove i s  an (Appellant's B r i e f  at 25) 

interpretation o f  a different s t a t u t e  [ G . S .  0 39C-Z2(b)] and s t a t e s  only t h a t  

"sha l l"  i s  qenerally mandatory. Further, Trulove states that mandatory 

requirements are to be followed especially when the  proceeding i s  penal in 

nature. Id. a t  221. 

Trulove involved the suspension o f  an engineer's license by the s t a t e  

licensing board. Similarly, other cases on which Empire relies for  i t s  argument 

t h a t  G . S .  § 62-82(a) i s  mandatory and requires strict  construction concern t h e  

suspension OF revocation o f  a professional license by a s t a t e  licensing board. 

Snow v .  Board o f  A r c h i t e c t u r e ,  273 N . C .  559, 160 S.E.2d 719 (1968), (suspension 

o f  architect's certificate of admission); and Parr ish v .  North Carolina Real 

Esta te  Licensins Board, 41 N.C.App 102, 254 S.E.2d 268 (1979) (revocation o f  

broker 's  license). Another  case c i t e d  by Empire, Vouel v .  Reed Supply C o , ,  277 

N.C. 119, 177 S.E.2d 273 (1970) i s  a contract case i n  which strict c o n s t r u c t i o n  

was held to be necessary because t h e  s t a t u t e  was i n  derogat ion  o f  the r i g h t  to 

engage i n  a lawful occupation and carried c r i m i n a l  p e n a l t i e s .  These cases have  

no relevance t o  t h e  f a c t s  o f  t h i s  case n o t  o n l y  because they involve d i f f e r e n t  

statutes but a l s o  because, unlike this case,. the s t a t u t e s  are penal i n  nature .  

The only case which Empire c i t e s  which bears even slight resemblance t o  the 

@Yt $2 90 facts of  t h i s  case i s  HCA Crossroads, 327 N . C .  573,398 S.E.2d 466 ( 
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which the t i m e  limits o f  G . S .  § 131E-385 were held to be mandatory, and having 

acted outside t h e  statutory t ime limits, the Department of Human Resources was 

deemed t o  have issued a c e r t i f i c a t e  o f  need f o r  the h e a l t h  facility. Empire 's  

r e l i a n c e  on HCA Crossroads i s  inispiaced for severa l  reasons. F i r s t  and most 

obvious, HCA Crossroads i s  inapplicable because i t  addressed a d i f f e r e n t  statute 

( G . S .  § 131E-185) which conta ins  d i f f e r e n t  1 anguage. 

Second, G . S .  § 131E-185 specifically p r e s c r i b e s  " t ime  1 i r n i t s "  (emphasis 

added). This s t a t u t e  i s  p a r t  o f  t h e  very detailed and elaborate statutory 

framework under which the Department o f  Human Resources i ssues certificates. 

A r t i c l e  9 o f  Chapter 131E e s t a b l i s h e s  s p e c i f i c  a d m i n i s t r a t i v e  review 

procedures,  rules  f o r  enforcement,  and sanct ions .  In c o n t r a s t  G .S .  § 62-82(a) 

i s  far less d e t a i l e d ,  and nowhere i s  the phrase " t ime  l i m i t "  ever used. U n l i k e  

Article 9,  which sets an overall time l i m i t  for t h e  p e r i o d  beginning 

filing o f  an a p p l i c a t i o n  for  a certificate to an a d m i n i s t r a t i v e  decis 

with t h e  

on,  G . S .  

§ 62-82 sets no such overall t i m e  frame. In f a c t ,  G.S.  § 62-82 creates an 

i n d e f i n i t e  process.  Although i t  describes the t ime i n  which the Commission m u s t  

commence a hear ing ,  i t  does not  s t a t e  when t h e  hearing must conclude, Under 

G.S. § 62-82 t h e  Cornmission i s  allowed t o  commence a hear ing  and cont inue  t h e  

hear ing  to a later t ime(s)  a s  needed u n t i l  t h e  Comntission has s u f f i c i e n t  

evidence on w h i c h  to base a d e c i s i o n .  

Third, the Court i n  HCA Crossroads relied heavily on t h e  d o c t r i n e  o f  t h e  

last antecedent t o  reach i t s  conclusion that t h e  t i m e  limits o f  G.S.  § 131-E-185 

are mandatory. Application o f  this  d o c t r i n e  resulted i n  the Human Resources 

Commission having the authori ty t o  reject an a p p l i c a t i o n  o n l y  " w i t h i n  the review 

period" and t h e r e a f t e r  having the  authority o n l y  to approve an application. 

There i s  no s i m i l a r  c o n s t r u c t i o n  appl icable  t o  G.S. § 62-82. 
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Empire's argument would also deny complainants' o f  t h e i r  statutory right. 

re argues at great  length tha t  i t  has an absolute r ight  t o  a "full-fledged 

e n t i a r y  hearing" w i t h i n  t h r e e  months o f  t h e  f i l i n g  o f  i t s  application. 

However, G . S . . §  62-82 a l s o  grants a r i g h t  t o  a hear ing  t o  anyone who f i l e s  a 

t imely complaint with the Commission. T h i s  r i g h t  i s  just as absolute as t h e  

applicantls; hence t h e  requirement t h a t  the f i l i n g  o f  a complaint a u t o m a t i c a l l y  

triggers a hear ing  to determine whether such c e r t i f i c a t e  shall be awarded. I f  

the  Commission were required to issue an order awarding a c e r t i f i c a t e  t o  Empire  

because i t  did n o t  hold  a "full-fledged evidentiary hearing" w i t h i n  three 

months, i t  would prejudice Duke's and CP&L's absolute r i g h t s  to a h e a r i n g  under 

G.S. § 62-82. The licensing cases c i t e d  by Empire and HCA Crossroads i n v o l v e d  

o n l y  an individual applicant and an admin is t ra t ive  board. T h i s  case involves 

n o t  only t h e  applicant, Empire, and an a d m i n i s t r a t i v e  agency, but two 

cornplainants a s  well who have r i g h t s  under t h e  relevant s t a t u t e .  

A p r a c t i c a l  application o f  Empire 's  i n t e r p r e t a t i o n  o f  G.S. § 62-82(a) 

i 1 lus tra tes  t h e  f l a w  i n  E m p i r e ' s  argument t h a t  t h e  statute's t ime provisions 

are mandatory. Although Empire f i l e d  its a p p l i c a t i o n  on October 31, 1991, i t  

t w i c e  filed r e v i s i o n s  to the i n f o r m a t i o n  included in i t s  a p p l i c a t i o n  which 

inc luded  information on price, in te rconnect ion  p lans ,  and air permits. The 

second r e v i s i o n  was  filed a s  l a t e  as January 31, 1992. (R.p.  77, 109). T h i s  

i n f o r m a t i o n  is e s s e n t i a l  information which the Commission must consider  before 

deciding t o  g r a n t  o r  deny any c e r t i f i c a t e .  

If t h e  t ime provisions o f  G . S .  6 62-82(a) were mandatory as Empire contends, 

the  Commission would n o t  only have been required t o  issue a c e r t i f i c a t e  to 

Empire independent o f  proven need but a l s o  on the bas is  o f  incomplete 

i n f o r m a t i o n .  If a c e r t i f i c a t e  i s  to be issued any time a hear ing  i s  n o t  

commenced within the three-month per iod ,  then Empire could f i l e  a certificate 
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a p p l i c a t i o n ,  f i l e  essential i n f o r m a t i o n  as late as  one day prior t o  the end of 

the three-month period, and then c l a i m  t h a t  i t  i s  e n t i t l e d  t o  a c e r t i f i c a t e  

because t h e  t i m e  expired. Clearly t h i s  result cannot be the Legislature's 

i n t e n t  . 
Furthermore,  i f  Empire 's  a s s e r t i o n  t h a t  the t i m e  provisions o f  G . S .  § 62-82 

a r e  mandatory were correct, the Commission would be required to i s s u e  a 

c e r t i f i c a t e  i f  i t  failed to comply w i t h  any o f  the o t h e r  t ime p r o v i s i o n s  of t h e  

s t a t u t e .  F o r  example, G . S .  662-82 requires t h e  Commission t o  f u r n i s h  a 

t r a n s c r i p t  o f  the evidence and test imony "by the end o f  t h e  second business day 

after  t h e  t a k i n g  o f  each day o f  testimony." Under Empire 's  i n t e r p r e t a t i o n ,  i f  

the Commission did no t  f u r n i s h  a t r a n s c r i p t  w i t h i n  t h i s  t ime  period, it would 

be requi red to enter an order awarding the a p p l i c a n t  a c e r t i f i c a t e .  Again, t h i  s 

cannot  be the L e g i s l a t u r e ' s  i n t e n t .  

Because t h e  primary i n t e n t  o f  G . S .  §§ 62-82 and 62-110.1 i s  to prevent the 

w a s t e f u l  duplication or over-expansion o f  generat ing facilities, t h e  t ime  

p r o v i s i o n s  o f  G . S .  § 62-82ta) cannot be jurisdictional. I n  order to e f f e c t u a t e  

t h e  purposes of t h e  certificate l a w ,  t h e  t ime p r o v i s i o n s  must  be considered 

directory o n l y .  Thus, the Commission had jurisdiction to e n t e r  i t s  Order on 

M o t i o n  to O i s m j s s  dated April 23, 1992, even if t h e  court should f i n d  that t h e  

Commission failed to comply w i t h  the t h r e e  months provision. 

111. THE COMMISSION DID HAVE THE AUTHORITY, JURISDICTION AND JUSTIFICATION TO 
DISMISS EMPIRE'S  CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
APPLICATION WHEN IT ISSUED ITS APRIL 23, 1992 ORDER ON MOTION TU DISMISS. 

EMPIRE ASSIGNMENT OF ERROR NOS. 1-12 

A .  G . S .  § 62-82 Does Not Require That a "Full-Fledged E v i d e n t i a r y  Hear ing"  
be Held on a C e r t i f i c a t e  f o r  Public Convenience and Necessity 
A p p l i c a t i o n  Before  Issuance o f  an Order Which Does N o t  Award t h e  
C e r t i f i c a t e  of Public  Convenience and Necessity.  -x+ 

The Cornmission i n  t h i s  proceeding issued an order g r a n t i n g  CP&L's  Mot ion  

to O i s m i  ss on Apri I 23, 1992. ( R ,  p.  228). The g r a n t i n g  o f  the Motion t o  
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D i s m i s s  by the Commission followed numerous fitingr and o r a l  argument by the 

p a r t i e s  before t he  Commission. Empire contends t h a t  n e i t h e r  G.S .  5 62-82 n o r  

L 62-110.1 make any p r o v i s i o n  for the dismissal o f  c e r t i f i c a t e  a p p l i c a t i o n s .  

(Appel lant I s B r i e f  a t  42-43). 

G . S .  8 62-60 describes the author i ty  of t h e  Commission t o  conduct hear ings  

a s  follows: “For  the purpose o f  conducting hear ings  . , . , t h e  Commission 

shall be deemed t o  exercise functions judicial  i n  nature and s h a l l  have a l l  t h e  

powers and j u r i s d i c t i o n  o f  a court ~f g e n e r a l  j u r i s d i c t i o n .  . . .’ The 

Cornmission s h a l l  render i t s  decision upon quest ions o f  law and f a c t  i n  t h e  same 

manner a s  a court o f  record.” Commission Rule R1-7(a) provides t h a t  motSons 

may be addressed to the Commission f o r  v a r i o u s  purposes i n c l u d i n g  “for  such 

o t h e r  r e l i e f  as  may be a p p r o p r i a t e . ”  CP&L f i l e d  a Motion t o  D i s m i s s  for failure 

to s t a t e  a c l a i m  f o r  which relief can be granted, which i s  a motion which any 

court o f  genera l  jurisdiction, and there fore  t h e  Cornmission, can g r a n t .  It i s  

n o t  necessary that G.S. § 62-82 or § 62-110.1 c o n t a i n  a. provision f o r  d i s m i s s a l .  

+Ernpire contends that without a full-fledged evidentiary hearing, there i s  

no b a s i s ,  a u t h o r i t y  o r  justification for d i s m i s s i n g  a c e r t i f i c a t e  a p p l i c a t i o n .  

( A p p e l l a n t ’ s  B r i e f  a t  43) .  The mot ion t o  d i s m i s s  was p r o p e r l y  granted because 

Empire f a i l e d  to establish the need for the Rolling Hills facility in i t s  

a p p l i c a t i o n .  A s  discussed in Sect ion  IIB, ‘ G . S .  § 62-110.1 r e q u i r e s  a showing 

of public convenience and n e c e s s i t y .  Chapter 62 is v e r y  specific as  to the 

a c t i v i t i e s  o f  t h e  Commission in responding t o  the long range needs for expans ion  

o f  f a c i  1 i t i e s  for the generation of e l e c t r i c i t y .  Empi re ’s  a p p l i c a t i o n  stated 

t h a t  i t  had an outs tand ing .propora1  t o  se l l  long- term wholesale peaking capacity 

and energy to Duke f o r  d e l i v e r y  beginning as  early as 1994 (which Duke had 

refused). Additionally, Empire fs  a p p l i c a t i o n  and suppor t ing  papers asserted 

t h a t  the need f o r  t h e  R o l l i n g  H i l l s  f a c i l i t y  could be found across the ’State 
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as  well as w i t h i n  the Duke serv ice  territory. It was established, however, t h a t  

there was no agreement between Duke and Empire for t h e  purchase o f  electricity. 

Empire also  i d e n t i f i e d  no other committed buyer for the electricity generated 

by t h e  Rolling Hills f a c i l i t y .  (R.  p .  230). 

Empire stated in i t s  certificate application t h a t  one reason t h e  Rolling 

Hills facility i s  needed i s  because' the N o r t h  Carolina electric u t i l i t i e s  

require approximately 3000 MW o f  addit ional peaking capac i ty  by year 2000 

(referencing LCIRP Docket No. E-100, Sub 58) and t h a t  Duke will need"1165 MIJ 

o f  peaking capacity by 1997 ( re fe renc ing  L i n c o l n  Docket No. E-7, Sub 461).  

( R .  p .  2). Empire failed, however, to estab l ish  how i t s  capacity would f i t  i n t o  

the integrated resource planning process  or i n t o  any spec i f ic  utilities' future 

resource p l a n s .  Indeed the Commission i n  1990 granted Duke a c e r t i f i c a t e  to 

build t h e  1,165 MW Lincoln facility to meet i t s  needs. 

A s  d iscussed in Sect ion  IIB o f  t h i s  Brief, the Hiuh Rock Lake case concluded 

t h a t  G.S. § 62-110.1 requires t h a t  a public need f o r  a proposed generating 

facility must be established before a certificate i s  ' issued and t h a t  the 

Commission i s  required to regulate the expansion pol icy  f o r  e l e c t r i c  , u t i  1 i t y  

plants i n  Nor th  Carolina. Empire cannot s imply  c i t e  a uti1 i t y '  s load forecast 

or least cost i n t e g r a t e d  resource plan i n  order to show publ ic need for i t s  

c e r t i f i c a t e  application. Empire must show how i t s  facqlity w i l l  meet that need. 

Unless Empire -can show a contract or commitment to purchase its genera t ion ,  then 

i t  cannot meet t h i s  threshold  c r i t e r i a .  

Empire contends t h a t  i t  was erroneous for t h e  Commission t o  decide material 

fac ts  before evidence i s  o f fe red .  Empire c i t e s  S t a t e  ex re]. U t i l i t i e s  

Commission v .  Town o f  mPineville, 13 N.C.App. 663, 187 S.E.Ed 473 (19-72). 

(Appellant's Brief at 44) The Pinevillg case involved a hearing before the 

Commission in which the Commission proceeded t o  f i n d  f a c t s  w i thout  ever having 
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heard from addit ional  witnesses t h a t  wanted to t e s t i f y .  The Pineville case 

i n v o l v e d  disputed factual quest ions .  Here there were no re1 evant f a c t s  which 

were i n  dispute.  Empire admitted t h a t  i t  had no buyer for its power, and 

therefore i t  could n o t  show that i t s  facility was needed. 

B .  The Commission did Have t h e  Authority to D i s m i s s  Ernpire's Application 
and the O i  smi ssal was Appropriate - 

Empire contends t h a t  it i s  an i s s u e  o f  f a c t  as t o  whether the public 

convenience and necessity required the construction o f  Empire 's  facility. 

(Appellant's B r i e f  at 45) Empire further contends t h a t  one purpose o f  t h e  

hearing would be t o  determine whether t h e  facility was needed such t h a t  Empire 

could n e g o t i a t e  w i t h  t h e  utilities to agree upon the p r i c e s  and t e r m s  necessary 

t o  foster a t r a n s a c t i o n .  (Appellant's B r i e f  at 46). I n  H i a h  Rock l a k e ,  

s u p r a ,  37 N.C.App. 138, 245 S.E.2d 787 (1978), the court held that p u b l i c  

convenience and necessity as s e t  f o r t h  i n  G . S .  4 62-110.1 i s  based on an element 

o f  public need f o r  the proposed service and that the purpose o f  t h e  s t a t u t e  w a s  

t o  "prevent cos t ly  overbu i ld ing ."  37 N.C.App. at 140. It i s  a mat te r  o f  law 

t h a t -  Empire was required t o  show an element o f  public  need for  i t s  facility. 

Empire contends t h a t  the phrase "public convenience and necessity" means 

t he  public a t  large, not a limited number o f  u t i l i t i e s .  (Appellant's Brief 

at 46). The public at large r e c e i v e s  i t s  electricity from u t i l i t i e s  

c e r t i f i c a t e d  under G.S. § 62-110. Empire, which has not received a c e r t i f i c a t e  

a s  a public utility under G . S .  8 62-110, cannot serve the ' 'public a t  large. ' '  

Unless i t  can show t h a t  a utility (or an entity exempt f r o m  the definition o f  

public u t i l i t y )  i s  willing t o  buy i t s  power, i t  cannot show a public need. 

Empi r e  a1 so contends t h a t  the Commission improperly rejected Empire's 

assertion t h a t  the public requir.ed Empire 's  power on the bas is  o f  environmental 

l i m i t a t i o n s  on Duke's L incoln  Combustion Turbine Station. I n  i t s  Order the 

Commission stated that  " t h e  a l l e g a t i o n  that Duke's Lincoln capacity i s  limited 
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by i t s  a i r  permit  has been addressed by the Commission's Order dated  February 

28, 1991 in Docket No. E-7, Sub 461." ( A p p e l l a n t ' s  B r i e f  a t  47), The 

Commission in E-7, Sub 461 relied on North Carolina environmental agencies t h a t  

issued  t h e  a i r  permi t  for the L inco ln  facility. The Hish Rock case, supra, 

i n d i c a t e d  t h a t  "[e]nvi  ronmental concerns a r e  genera l  ly 1 e f t  t o  o t h e r  regulatory 

agencies, except as they a f f e c t  the c o s t  and e f f i c i e n c y  o f  the proposed 

g e n e r a t i n g  f a c i l i t y . "  37 N.C.App. a t  141. Therefore, i t  i s  a p p r o p r i a t e  and 

legally correct for  the Cornmi ssion to rely on North Carolina environmental  

r e g u l a t o r y  agencies for t h e i r  exper t ise .  Empire contends, however, t h a t  i t  was 

n o t  a party to t h a t  proceeding because it was denied intervention i n  Docket 

No. E-7, Sub 461.  Empire was denied i n t e r v e n t i o n  in E-7, Sub 461 only because 

i t  requested i n t e r v e n t i o n  subsequent t o  the completion of t h e  h e a r i n g .  

Therefore, i t  i s  inappropriate for Empire to complain o f  i t s  own delay i n  f i l i n g  

for i n t e r v e n t i o n  and to attempt here t o  a t t a c k  col1 ateral l y  t h e  Commission I s 

prior d e t e r m i n a t i o n .  

-Empire contends t h a t  when the Commission r e l i e s  upon j u d i c i a l  n o t i c e  o f  

material f a c t s  n o t  appearing in evidence, it shall be stated w i t h  p a r t i c u l a r i t y .  

It alleges that the Commission d i d  not  do so which c o n s t i t u t e s  an error o f  law. 

Empire c i t e s  Humble Oil & Ref in ins  Co. v .  Board o f  Alderman, 284 N.C .  458, 202 

S.E.Ed 129 (1974).  (Appellant's B r i e f  at 48). This c i t e  i s  apparently utilized 

f o r  t h e  p r o p o s i t i o n  t h a t  the procedural rules o f  an administrative agency are 

b i n d i n g  upon t h e  agency which enacts them as  well a s  upon the public. There 

i s  no i n d i c a t i o n  here, however, tha t  the Commission has  n o t  followed i t s  own 

rules, 

upon and stated the basis . for  i t s  r e l i a n c e .  

As discussed above, t h e  Commission c i t e d  the p r i o r  Order which it relied 

.>, 

Empire a l s o  contends t h a t  i t  was error for the Commission t o  reject Empire's 

application because i t  referenced the long range plans  adopted by the 
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Commission. (Appel lant's Br ie f  at 48). The Cornmission o n l y  stated i n  i t s  Order 

dismiss ing  Empire's a p p l i c a t i o n  that t h i s  was an i n a p p r o p r i a t e  method t o  

establish t h e  public need f o r  Empire's facility. The Commission did n o t  d i s m i s s  

Empire's application f o r  a c e r t i f i c a t e  because it referenced a Least Cost 

Integrated Resource Plan. 

C .  The Commission Did Not Exceed i t s  Author i ty  by R e q u i r i n g  a Non-utility 
to Present a Purchase Commitment From an Electric Utility i n  Order to 
Qualify f o r  a Full-Fledged Evidentiary Hearing on i t s  C e r t i f i c a t e  
Application. 

. Empire contends tha t  although G.S .  § 110.1 c o n t a i n s  no*requirement that an 

applicant present a purchase commitment, tbe Commission ordered such a 

requirement and that such a requirement i s  i n  excess o f  the Commiss ion 's  

author i ty .  (Appellant's B r i e f  at 49-50). The General Assembly used the t e r m  

"public convenience and necess i ty"  to define the standard t o  be applied by the 

Commission to proposed f a c i l i t i e s .  Hish Rock, supra at 140. The General 

Assembly left i t  to the Commission to apply  t h i s  standard t o  t h e  f a c t s  o f  each 

application. 

I n  1965, when G.S. 8 62-110.1 was enacted, m o s t  generat ing f a c i l i t i e s  were 

b u i l t  by public utilities to serve their own customers. Publ ic  utilities could 

show a need for generating facilities by showing that t h e i r  customers' needs 

f o r  electricity r e q u i r e d  additional g e n e r a t i n g  f a c i l i t i e s .  S ince  1965, o t h e r  

e n t i t i e s  have entered the power genera t ing  business, including qualifying 
.. 

facilities (Qfr)  under federal law. 16 U . S . C . A .  § 796 (17)(18). QFs are 

required to o b t a i n  c e r t i f i c a t e s  under G . S .  § 62-110.1. Under federal law, 

utilities must purchase excess electricity generated by QFs. 16 U . S . C . A .  

§-824a-3, Commission Rule R1-37 requires an application for  a QF to include 

the a p p l i c a n t ' s .  general p l a n  f o r  sale o f - , t h e  e-lectricity to be generated, 

including the utility t o  which the a p p l i c a n t  plans t o  sell the electricity, any 

pravisions f o r  wheeling o f  the e l e c t r i c i t y ,  and arrangements for f i r m ,  non-firm 
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or emergency generat ion,  among o t h e r  details. 

the concept o f  QFs was developed. 

This  rule was promulgated after 

Empire does n o t  meet the definition o f  a QF; r a t h e r ,  i t  i s  an I F F .  No law 

requires a u t i l i t y  t o  buy generat ion from an IPP; rather, utilities buy power 

f r o m  I P P s  only if i t  i s  c o s t - j u s t i f i e d  and needed. The Commiss ion 's  f i n d i n g  

that an I P P  must  a l l e g e  a definite p u b l i c  need for  i t s  proposed f a c i l i t y  i s  

merely a s t a t i n g  of the obvious e x i s t i n g  requirement in North C a r o l i n a .  

Further, the Commission stated that when the I P P  proposes to sell i t s  

electricity to a North Carolina utility i t  must allege a cont rac t  or a written 

commitment from the u t i l i t y  agreeing t o  purchase the electricity i n  order to 

e s t a b l i s h  a publ ic  need, I f  the I P P  proposes to sell to someone else ,  i t  must 

provide s i m i l a r  details. 

E m p i r e  contends t h a t  t h e  requirement o f  a c o n t r a c t  or commitment to purchase 

the e l e c t r i c i t y  e s t a b l i s h e s  a monopoly o f  the electric u t i l i t i e s  over t h e  

wholesale power market in North C a r o l i n a .  T h i s  i s  

n o t  - so .  A s  t h e  Commission stated i n  i t s  order dismissing the Empire 

certificate, IPPs have the  c o m p l a i n t  procedure under G.S. § 62-73 t o  ensure t h a t  

t h e  u t i l i t i e s  act in good f a i t h  w i t h  the IPPs. (R. pp. 233-34). Empire i n  f a c t  

has f i l e d  a complaint a g a i n s t  Duke and consequently was aware o f  i t s  . r i g h t s .  

Further, an I P P  can participate in the i n t e g r a t e d  resource p l a n n i n g  proceedings 

before the Commission, and Empire has been allowed t o  intervene i n  t h e  upcoming 

integrated resource p l a n n i n g  proceeding , 

(Appellant's Brief at 50). 

.. 

Empire contends that the Commission requirement  establishes a new class  i n  

violation of both i t s  s t a t u t o r y  a u t h o r i t y  and the Equal P r o t e c t i o n  clause o f  

the C o n s t i t u t i o n  o f  the Uni ted  Sta tes  and t h a t  the requirement deprives a l l  

e n t i t i e s  such as Empire o f  t h e i r  constitutional rights t o  due process.  

(Appellant's B r i e f  at 51). G . S .  § 62-31 provides t h a t  "[ tJhe Commission shal l  
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have and exercise f u l l  power and authority t o  administer and enforce the 

p r o v i s i o n s  of  t h i s  Chapter and to make and enforce reasonable and necessary 

r u l e s  and regulations t o  t h a t  end." The Commission has the au thor i ty  t o  

e s t a b l i s h  minimum filing requirements f o r  c e r t i f i c a t e  applications. Clearly 

the Commission p r o p e r l y  d i f f e r e n t i a t e d  between u t i l i t i e s  and IPPs. Utilities, 

in c e r t i f i c a t i n g  a f a c i l i t y ,  can show'a need f o r  the f a c i l i t y  by demonstrat ing 

t h a t  their  own customers r e q u i r e  the e l e c t r i c i t y .  The u t i 1  i t y  has a preexisting 

duty to sell to these customers. .This i s  not so w i t h  an IPP. I P P s  have no r i g h t  

or duty t o  s e l l  t o  anyone. They can o n l y  sell  e l e c t r i c i t y  i f  they can f i n d  a 

u t i l i t y  or other e n t i t y  t o  buy it. I f  the re  i s  no buyer, there can be no p u b l i c  

need. Empire c i t e s  I n  re Denial o f  Request bv Humana H o s D i t a l  C o r p . ,  78 

N.C.App. 637, 338 S.E.2d 139, 143 (1986), and Humble O i l  and R e f i n i n s  ComDany, 

supra, (Appe l l an t ' s  B r i e f  a t  52) f o r  the genera? proposition that Empire i s  

e n t i t l e d  t o  a f a i r  rev iew  of its application under the  appropriate plans,  

standards, and cri'teria and t h a t  requiring a w r i t t e n  sa les  agreement i n  order 

t o  qualify f o r  either a c e r t i f i c a t e  or a hearing i s  i napprop r ia te .  It h a s  been 

es tab l i shed  i n  t h i s  sec t i on  t h a t  the Commission has the authority to establish 

rules  pursuant to i t s  de legated authority, and the Hish Rock take case,  supra, 

establishes the standard o f  public need for the facility. Empire d id  not  

satisfy t h i s  burden. Empire is n o t  prejudiced by the  Commission app ly ing  t h i s  

s tandard  t o  i t  s ince i t  d i d  n o t  have a buyer a t  t h e  t i m e  o f  the Commission's 

Order and still does n o t  have a buyer. Empire can f i l e  a new a p p l i c a t i o n  when 

i t  s a t i s f i e s  t h e  minimum filing requi rements of e s t a b l i s h i n g  need for t he  

facility. 

Empi re  c i t e s  Keiqer v .  Board o f  Adjustment, 281 N.C .  715, 720, 190 S.E.2d 

175, 179 (1972), i n  which the Petitioner met every ordinance standard 

and s i t e  requirement f o r  a mobile home park. (Appellant's Brief  a t  54).  
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Notwithstanding , the Board denied the permit  . A subsequent rezoning ordinance 

was passed which precluded p e t i t i o n e r s  from receiving the permit. In the 

present case, however, Empire did n o t  meet the requirement o f  showing a public 

need for its facility as required .by s ta tu te .  Empire also c i t e s  S t a t e  ex re1 . 

Utilities Commission v .  Edmisten, 294 N . C .  598, 242 S.E.2d 862 (1978), for the 

statement t h a t  t h e  Commission' s rulemaking i s  n o t  res j u d i c a t a .  ( A p p e l l a n t ' s  

Brief at 54). That  case specifically s t a t e s  that rulemaking i s  an exerc ise  of 

the delegated legislative a u t h o r i t y  o f  the Commission.  T h a t  i s  what the 

Commission has done i n  t h i s  case to carry out the legislative p o l i c y  o f  

controlling t h e  construction o f  electric generating facilities. 

0. The Commiss ion 's  Dec is ion  is Not Void.  

Empire contends that the Commission has no author i ty  to e s t a b l i s h  a- rule 

t h a t  a c e r t i f i c a t e  applicant must present  a commitment from an e l e c t r i c  utility, 

t h a t  t h e  Commission had no authority to apply retroactively this requirement 

to Empire and that there  ex is ted  an i s s u e  of material f a c t .  Therefore Empire 

contends t h e  order issued by the Commission was w i t h o u t  authority and i s  void. 

(Appellant's Brief at 54-55). The Commission order indicated t h a t  Empire must 

a l l e g e  a defini,te public need f o r  i t s  proposed facility, and i f  its statement 

o f  need s t a t e s  that it proposes to sell i t s  electricity to a North Carolina 

utility., i t  must allege a commitment or c o n t r a c t .  The Commission i s  entitled 

t o  know what  type o f  facility i t  i s  b e i n g  asked t o  c e r t i f y  a t  the t ime  o f  t h e  

application as well as whether i t  i s  compatible with t h e  policy o f  the S t a t e  

of North Carol i n a .  There was no retroactive application o f  t h i s  requirement 

to p r o v e  need for the facility a s  it was already in existence. It i s  clear that 

t h e  Commission can legally d i s m i s s  an a p p l i c a t i o n  for a c e r t i f i c a t e  and t h a t  

there was a b a s i s  for such dismissal because no public  need was established. 
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CONCLUSION 

On t h e  bas is  of  the foregoing arguments, Duke respectfully submits t h a t  the 

Order o f  the Commission i n  this proceeding i s  lawful with respect  t o  the i ssues  

d i  scussed herein and respectful  l y  requests t h a t  the Commission's Order be 

affirmed i n  such respects. 

T h i s  t h e  day of  October, 1992. 

Respectfully submit ted,  

&c. &M Q.f*M) 
Steve C. G r i f f i t h ,  Jr.' 
Execut ive  Vice Pres ident  and 

Duke Power Company - PBOSE 
422 South Church Street 
Char lot te ,  NC 28242-0001 

Genera 1 Counsel 

704mz-a ioo  

3 d2.L - A,?-*/@ 
W i  11 iam Larry Porter 
Associate  General Counsel 
Duke Power Company - PBOSE 
422 South Church Street 
Charlotte, NC 28242-0001 
704/382-8110 

2Uuf-4  
Karol P. Hack 
S e n i o r  Attorney 
Duke Power Company - PBOSE 
422 Sauth Church Street 
Charlotte, NC 28242-0001 
704/382-8104 



-36- 

Myl& E. Standish i 

Kennedy Covi  ngton Lobdell & 

3300 NCN3 Plaza 
Charlotte,  NC 28280 
704/377-6000 

H i  ckman 

ATTORNEYS FOR APPELLEE 
DUKE POWER COMPANY 



-37- 

CERTIFICATE OF' SFRV I C E  

n 
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William Woodward Webb, Esq. 
Sara M.-Biggers,  Esq. 
Broughton, Wilkins, tlebb & Jern igan ,  P . A .  
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Ms. Karen E. Long 
A s s i s t a n t  At torney General. 
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P .  0. Box 629 
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Len S. Anthony, Esq.  
Carolina Power & L i g h t  Company 
P .  0. Box 1551 
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Public S t a f f  
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P. 0. Box 29520 
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T h i s  t h e  12th  day of October, 1992. 
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Karol P .  Mack 
Senior  Attorney 
Duke Power Company - PBOSE 
422 South Church Street 
Charlotte, NC 28242-0001 
704/3a2-8104 
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STATE OF NORTH CAROLINA 

RALEIGH 
WTlllTlES COMMISSION . - 

DOCKET NO. E -7 ,  SUB 461 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter o f  
Appl i c a t i o n  o f  Duke Power Company for a 
Cert i f i cate o f  Publ i c Convenience and 
Necessity Pursuant to G.S. 5 62-110.1 1 PUBLIC CONVENIENCE 
Authorizing Construction o f  the.  Lincoln ) AND NECESSITY 
Combustion Turbine Stat ion i n  L jnco ln  1 
County, North Carolina 1 
HEARD IN: Courtroom # 2 ,  Lincoln County Courthouse, L inco l  nton, North 

Carolina, on September 27 and 28, 1990, and i n  Comnission Hearing 
Room, Dobbs Building, 430 f forth Salisbury Street, Raleigh,  North 
Carolina 27602, on November 20 and 21, 1990 

BEFORE: Chairman Ullliam W .  Redman, Jr.,  Presiding, and Commissioners 
Ruth E. Cook, Jul ius  A .  Yr ight ,  Robert 0.  Wells, Charles H. 
Hughes, and L a u r e n c e  A. Cobb 

) ORDER GRANTING 
) CERTIFICATE OF 

APPEARANCES: 

FOR DUKE POUER COMPANY: 

Steve C. G r f f f i t h ,  Jr., Senior Vice President and General 
Counsel, and Wilt iam Larry Porter, Associate General Counsel, 
Duke Power Company, 422 South Church Street, ' Charlotte, North 
Carolina 28242-0001 

Myles E. Standish, Kennedy Covlngton Lobdell & Hfckman, Attorneys 
a t  taw, 3300 NCNB Plaza,  Charlotte, North Carolina 28280 

FOR THE PUBLIC STAFF: 

Glsele Rankin, Staf f  Attorney, and A. W. Turner, Jr., S t a f f  
Attorney, Public Staff--North Caro l ina  U t i l i t i e s  Comnission, P o s t  
O f f  i ce Box 29520, Raleigh, North Carol i na 27626-0520 
For the Using and Consuming Publ i c  

FOR THE NORTH CAROLINA DEPARTMENT OF JUSTICE: 

Karen E .  Long, Assistant Attorney General, Nor th  Carolina 
Department of Just ice ,  Post  Off ice Box 629, Rale igh , .  North 
Carol i na 27602 
For the Using and Consuming Public 
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FOR INTERVENORS GEORGE CLARK, ET A l . :  

Donne11 Van Noppen 111, Smith, Patterson, Fot.1 i n ,  Curt is ,  James, 
Harkavy & tawrenc-e, Attorneys a€  Law, Post  Office Box 27927, 
Raleigh, North Carol Ina 2761 1 

FOR CAROLINA UTILITY CUSTOMERS ASSOCIATION,  INC. : 

Sam J .  Ervin I V ,  Byrd, Byrd, Erv in ,  Whisnant, McMahon & Ervin, 
P.A. ,  Attorneys a t  Law, Post Of f ice Drawer 1269, Morganton,  N o r t h  
Carolina 28655 

BY THE COMHISSION: Th is  proceeding was instituted on February 2, 1990, by 
Duke Power Company (Duke) fil ing-information required under Comission Rule R8- 
6I(b) pertaining t o  the proposed L incoln Combustion Turbine Stat ion.  T h i s  f i l i n g  
was fo l lowed on Ju l y  27, 1990, by the filing of an app l ica t ion  for a c e r t i f i c a t e  
o f  pub1 i c  convenience and necessity under N.C.G.S 62-110.1 to construct the  
Lincoln Combustion Turbine Sta t ion  on a s i t e  i n  Lincoln County, North Carolina. 

I n  the app l ica t ion  for a certificate o f  pub l i c  convenience and necessity, 
Duke proposes t o  construct  sixteen slmple cycle combustion turbine units-capable 
o f  genera t ing  1,165 MU. The s i t e  i s  located two  m i l e s  west o f  Lowesvi l le on an 
approximately 'Ill-acre s i t e .  The units are designed to burn natura l  gas and fuel 
o i l .  Two five-mill ion gallon tanks will provide long-term storage for the o i l  
used t o  fuel the turbines. There w i l l  be a na tura l  gas pipeline connection t o  
the f a c i l i t y .  The s i t e  w i l l  also include a Yhacre storage pond w i t h  125 acre- 
f e e t  o f  useable capacity. The pro jec t ' s  genera t ion  output w j l l  t i e  into Duke's 
transmission grid by a fo ld - in  wi th  t h e  e x i s t i n g  McGuire Longview T i e  230 KV 
' l ine .  Construction o f  the p ro jec t  i s  scheduled t o  begjn i n  October 1991. 

On July 31, 1990, a Not ice  o f  Intervention was f l l e d  by t h e  Attorney General 
on behal f of t h e  using and consuming pub1 IC. 

On August 1, 1990, Duke f i l e d  the testimony of Donald tl. Denton, Jr . ,  
stating t h a t  the proposed construct fon conformed to  Duke's most recent Least-Cost 
Integrated Resource Plan (LCIRP) approved by this Comission's Order- dated May 
17, 1990, and s t a t i n g  t h a t  since the const ruct ion o f  turb ines was already 
included i n  i t s  LCIRP, Duke d i d  not  need to file an update. 

By Order o f  the Comnission dated  August 0, 1990, no t ice  of the a p p l i c a t i o n  
was required t o  be published i n  a d a i l y  newspaper o f  general circulation i n  
Lincoln County; and the Comnission, on i t s  own mot ion,  s e t  pub l i c  hearings on t h e  
application t o  comnence on September 27 and 28, 1990, a t  the L inco ln  County 
Courthouse, Lincolnton, North Carolina, and i n  the Comnission Hearing Room, 
Raleigh, North Carol ina, on November 20 and 21, 1990. The Order stated t h a t  Duke 
would f i l e  testimony support ing i t s  application on September 7, 1990, and would 
f i l e  add i t iona l  testtmony d e t a i l i n g  i t s  demand-side management evaluations and 
r e s u l t s  by October 15, 1990. The Order provided the opportunity for intervention 
by interested par t ies .  

2 
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On September 7, 1990, Duke f i l e d  the testfmony and exhibtts o f  Donald H. 
Denton, Jr. and Richard 8. Priory. 

On September 21, 1990, Duke provided proof o f  publication froin the Lincoln 
Times-News and the Charlotte Observer ind ica t ing  that not ice  of the appllcation 
had been published I n  accordance w i t h  the Cornmission's Order. 

On September 24, 1990, Petitfon for leave to Intervene was f i l e d  on behalf 
o f  George Clark, Barbara Clark, Yalter Clark, Allison Clark, Oonald Fisher, Mary 
Fisher, Margaret Morrison Guillett, Boyd Mclean, Jimnie C. Dellinger, Aaron 
Broach, and Chr ist ine  Broach (hereinafter referred to as the Intervenors). Filed 
along with the petitton to Intervene was a Motion f o r  Postponement o f  Hearings. 
The Commission issued an Order on September 26, 1990, denying the Motion for 
Postponement o f  Hearings insofar as i t  sought to postpone the hearings in 
Lincolnton on September 27 and.28,  1990. The Conmission, however, provided an 
opportunity for the part1e.s to respond to Intervenors' motion f o r  postponement 
o f  the Raleigh hearing and for an additional hearing i n  Lincolnton. The 
Commission allowed the intervention of Intervenors a t  the public hearing in 
Lincolnton on September 27, 1990. A number o f  public witnesses testified I n  
Lincolnton on September 27 and 28. 

On October 2, 1990, t h e  Attorney General filed a Motion Joining Intervenors' 
M o t i o n  f o r  Continuance o f  t h e  Raleigh hearing. 

On October 4,  1990, a P e t i t i o n  to Intervene was f i l e d  by Carolina Utillty 
Customers Association, Inc. An Order allowing Interventfon was tssued by the 
C o m i s s f o n  on October 8, 1990. 

On October 5,  1990, Duke filed i t s  Response to the motion for postponement 
o f  hearings and to the request f o r  addi t ional  opportunity to coment i n  
L i  ncol nton .  

On October 10, 1990, a prehearing conference was held i n  Raleigh before a 
Hearing Examiner. The parties were represented, and an Order was issued on 
October 17, 1990, describing procedures to be followed by the p a r t i e s  a t  the 
R a l  e i gh h e a r i  ng 

On October 17, 1990, the Comnission also issued its Order Denying M o t i o n  for 
Postponement o f  Hearing. The Order reaffirmed the intervention o f  the 
Intervenors. The Comnission recognjzed t h a t  publ i e  not ice  had already been given 
and t h a t  postponement o f  the hearing i n  Raleigh would result in confusion to t h e  
publ i c  and a waste of resources. The Comnission also recognlted t h a t  G . S .  62-82 
provides for the  t o m i s s i o n  to commence hearing a p p l i c a t i o n s  promptly and to make 
i t s  decisions w i t h  reasonable dlspatch.  Final ly ,  the Comnission denied t h e  
alternative request for an a d d i t i o n a l  publ ic  hearing i n  Lincolnton i n  t h a t  the 
Comnission had already held two publ ic hearings i n  Lincolnton and numerous 
witnesses had testified. 

Meanwhile, on October 15, 1990, Duke filed t h e  testimony o f  Donald H. 
Denton, Jr . , regarding demand - s i te eval u a t  i ons 

3 
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Pursuant to-the Comlssion'r August 8, 1990 Order, a11 p a r t i e s  other than 
Ouke were rtqulred t o  f i l e  testimony by November 5, 1990. On October 29, 1990, 
Intervenors f i l e d  a motton for addi t ional  t i m e  fn  which + t o  preflle expert 
tes t imony,  requesting 'an extension of seven days. Ouke opposed this  request in 
a response filed October 31, 1990. On October 31, 1990, the Publ ic S t a f f  
requested t h a t  i t  be granted a two-day extension t o  prefile I t s  testimony. On 
November 2, 1990, the Conmission issued Orders grant ing  Intervenors an extens ion  
of time t o  and Including November 13, 1990, t o  p r e f i l e  testimony, and grant ing , 

the Publ ic  S t a f f  an extension of t ime t o  and including November 7, 1990, t o  
p r e f i l e  i t s  testimony. 

On November 7,  1990, the Public  S t a f f  f i l e d  the testimony o f  Dennis J .  
Nightingale-and Danny P. Evans. 

On November 13, 1990, Intervenors requested one addi t ional  day t o  f i l e  the 
testimony o f  Dr .  Doug1 as Crawford-Brown. Th is  request was subsequently granted 
by Comission Order o f  November 21, 1990. On November 13, 1990, Intervenors 
f i l e d  the testlmony o f  D r .  Robert 3. Williams. On November 14, 1990, the 
testimony o f  Or. Douglas Crawford-Brown was f i l e d .  

The p u b l i c  hear ing was held  i n  Raleigh on November 20 and 21, 1990. A t  the 
conclusion o f  the hearing, the Comnission directed the pa r t i es  t o  f i f e  proposed 
orders on or before January 25, 1991. 

Dur ing  the course of the hearing, Intervenors made an o f f e r  o f  proof 
concerning c e r t a i n  con f iden t ia l  information. The Comnission ordered t h a t  t h e  
offer o f  proof be submitted i n  a sealed envelope, and t h i s  was done by Conmission 
Order o f  March 19, 1991. The Comnission dfd not review t h i s  informat ion i n  
reaching i t s  decision. 

On November 19, 1990, the Attorney General f i l e d  a Notice arguing that  the 
c o s t  o f  the proposed p lan t  i s  cu r ren t l y  unknown and urging the Conmission t o  
delay a dec is ion herein u n t i l  a reasonable showing can be made as t o  the cost of 
compliance w i t h  air  and water q u a l i t y  regulat ions.  Duke f i l e d  a Response on 
November 30, 1990, and the Attorney General then filed a Request t o  Reply on 
December 12, 1990. These filings have been consideEed and are ruled on 
here inaf ter .  - 

Proposed orders and briefs were  f i l e d  as ordered on January 25, 1991. 

On February 1, 1991, Empire Power Company f i l e d  a P e t i t i o n  t o  Intervene in 
t h i s  docket. On February 8, 1991, the Attorney General filed a Pos i t ion  t o  t h e  
e f f e c t  t h a t  he does not o b j e c t  t o  Empire's in tervent ion.  Ouke f i l e d  a Response 
opposing i n te rven t ion  on February 12, 1991. Empire then f i l e d  a Request t o  Reply 
on February 15, 1991. The Comnission issued I t s  Order Denying P e t i t i o n  t o  
Intervene on February 20, 1991. 

The Pub1 i c  S t a f f  f i 1 ed a Mot i o n  for Reconsideration or C l  ari f i c a t i o n  on 
February 22, 1991, asking the Conmission t o  efther reconsider denia l  of 
in te rvent ion  for Empire or " c l a r i f y  i n  what docket a cont inuing r e v i e w  o f  t h e  
f e a s i b i l i t y  o f  the L inco ln  County CT p lan t  w i l l  occur." The Attorney General 
j o ined  the Publ ic  S t a f f ' s  Motfon on March 4, 1991. By i t s  March 4 f i l i n g ,  the 
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Attorney General -also requested leave to f f l e  a l a t e - f i l e d  exhibit, a February 
27, I991 letter f r o m  t h e  Air Quality Section of the North Carol ina  Department of 
Environment, Health, and Natura l  Resources, D i v t  s ion  o f  Environmental Management 
(OEM) regardtnq pending air  permit appl ie'atiorrr for the p'foposed Lincoln County 
plant and ex is t ing  Duke plants .  Empire also moved for reconsideration on March 4, 
1991. Duke filed Responses to the Public Staff, the Attorney General, and Empire 
on March 5 and 8, 1991. Duke opposed the late-filed exhibit of fered  by the 
Attorney General. Finally, Empire f i l e d  a Request to Reply on March 8, 1991. 
All o f  t h e s e  filings have been considered by the Conmission and are ruled on 
h e r e i n a f t e r .  

Based on the foregoing, the ver i f ied application, the  testimony and e x h i b i t s  
received i n t o  evidence at the hearing, and the entire record i n  this proceeding, 
the Commission now makes the following: 

-. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. Duke Power Company is a corporation organized and exlsting under the 
laws o f  t h e  S ta te  o f  North Carolina, and i s  a public ut i l i ty  operating i n  Nor th  
and South Carolina where it  i s  engaged i n  the business o f  generating, 
transmitting, distributing and selling electric power. 

2 .  Duke Power Company has properly made a p p l j e a t i o n  t o  this  Conmission for 
a Certificate o f  Public Convenfence and Necessity as required prior to 
commencement o f  construction o f  new generating capacity and re1 ated f ac i 1 it I es 
at i t s  proposed Lincoln Combustion Turbine S t a t i o n ;  all required notices have 
been given and the necessary parties were present or had the opportunity to be 
present at the public hearings, including members of the publ ic  who desired t o  
appear; hearings were held on September 27 and 28, 1990, I n  tincolnton, North 
Carol i na, and on November 20 and 21, 1990, i n  Raleigh, North Carol ina; and Duke, 
t h e  Pub1 i c  S t a f f ,  Attorney General, Intervenors George Clark, e t  a l . ,  CUCA, and 
members o f  the publ i c  presented t h e i r  v i e w s  concetning the subject application. 

3 .  Bared on the  evidence o f  future need for electric power I n  the Duke 
service area, and t h e  Comnission's own independent analysis o f  future  
requirements for electric service to North Carolina, made under G.S. 5 62-130.1 
and 62-2(3a) ,  and considering t h e  interchange, pooling and purchase o f  power,, use 
o f  demand-side options, including conservat ion,  load management and efficiency 
programs, and other  methods for providing appropr ia te ,  re1 table, ef f ic ient  and 
economical electric service, publ i c  convenience and necessity requires that Duke 
construct an additional 1,165 mW o f  electric capac i ty  for operation beginning 
as early as 1994. 

4 .  The use o f  simple cycle combustion turbines f o r  the 1,165 rnU capacity 
addition, based on Duke's L e a s t - C o s t  Integrated Resource P l a n  as i t  relates to 
cost and e f f i c i e n c y ,  is appropriate.  

5 .  Construction o f  the Lincoln Combustion Turbine Stat ion i s  consistent 
w i t h  t h e  t o m i s s i o n ' s  plan  for expansion o f  electrfc generating capacity in North 
Carolina which includes, among other documents, the Comnission's Order Adopting 
Least Cost  Integrated Resource P l a n s  dated May 17, 1990. 
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6 .  Duke u t i 1  ired a reasonable process t o  se lect  the s f t e  for the 'Lincoln 
Combust 1 on Turbine Stat  1 on 

7 .  The propased + s i t e  ' for the L inco ln  Combustion-'Turbine Stat ion i s  
appropriate. 

8. The Comission f inds the estlmated construet lon costs o f  the Lincoln 
Combustion Turbine Sta t ion  o f  $480,523,000 t o  $517,560,000 t o  be reasonable, 
recogntting t h a t  the actual cost wil l  be dependent upon compliance with 
env 4 ronmen t a1 regul a t  i ons, the const ruct ion schedul e, and other factors ,  

9. The Comnission f inds t h a t  a c e r t i f i c a t e  o f  pub l i c  convenience and 
necessity for the L incoln Combustion Turbine Station should be issued, subject 
t o  repo r t i ng  and o p p o r t u n i t i e s  for f u r t h e r  review as here in provided. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 1 AND 2 

The evidence f o r  these f lndings o f  f a c t  i s  con ta ined i n  the v e r i f i e d  
appl f c a t i o n ,  the Commission's f i l e s  and records regarding t h l s  proeeedfng, t h e  
Commission Orders scheduling hearings, and the testimony o f  witnesses. These 
f ind ings o f  fact  a r e  essen t ia l l y  informational, procedural and ju r isd ic t - iona l  i n  
nat w e .  

The Comission conducted pub1 i c  hearings In Ltncolnton, North Carolina, on 
September 27, 1990, dur ing the hours of 7 p.m. to 10:15 p.m., and on 
September 28, 3990, during t h e  hours o f  9 a.m. t o  11:15 a.m. t o  hear from members 
of the general pub l ic .  LIncolnton i s  12 m i l e s  from the  proposed Lincoln 
Combustion Turbine S t a t i o n  p ro jec t  s i t e .  There were 16 witnesses on September 
27 and nine witnesses a n  September 28. Some o f  the ulitnesses were i n  f a v o r  o f  
the p r o j e c t  and some opposed the p ro jec t .  those i n  f a v o r  o f  the project 
recognized t h a t  there was a need for capacity, t h a t  the p l a n t  would contr ibute 
t o  t h e  economy, and t h a t  Duke was a good corporate c i t i zen .  Those opposed to the 
p r o j e c t  c i t e d  the pro jec t ' s  e f f e c t  on air qua l i t y ,  t r a f f i c ,  and the character o f  
t h e  area. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 3 ,  4 ,  AND 5 , 

.The evidence per ta in ing  t o  these findings o f  f a c t  i s  set f o r t h  i n  Duke's 
Appl icat ion,  Rule R8-61 filing, and t h e  testimony o f  Duke witness Denton, Public 
S t a f f  witnesses Dennis J. Night ingale and Danny P. Evans, and Intervenors' 
witness Or. Robert  B.  Uilliams. 

NEED FOR A D O W A I .  CAPACITY 

Witness Denton presented test imony t o  support the appl I c a t t o n  for the 
c e r t i f i c a t e  t o  construct e l e c t r i c  generat ion fac i l i t ies  and to address Duke's 
l e a s t  cost in tegrated resource planning. He t e s t i f i e d  t h a t  Duke had f i l e d  its 
Least C o s t  In tegrated Resource Plan (LCIRP) on April 6, 1989, and i t s  Short-term 
Act ion Plan on A p r i l  26, 1940. The Comnission Order Adoptfng Least Cost  

6 
uo13tu 



-7- 

n 

Integrated Resource Plans dated May 17, 1990, approved the LCIRP presented by 
Duke, concl udl ng ' that the pl  an should provide adequate and reasonabl e reserve 
capacity during 1990-2003. 

Yitness Denton also t e s t i f i e d  t h a t  Duke's least cos t  planning process tended 
t o  show t h a t  Duke's near term capacity addft ion needs are best met by peaking 
capacity,  and t h a t  t h e  best option to meet the peaking resource requirement Is 
combustion turbines. Duke's LCIRP includes as capacity addftfono over 2,100 mW 
of new combustion turbine capacity during 1994-99. He stated tha t  construction 
of the 1,165 mW L inco ln  Combustion Turbine Stat ion i s  an i n t e g r a l  p a r t  o f  Ouke's 
LCIRP and i s  consis tent  w i th  t h e  Conmission's p lan f o r  expansion of electric 
generating capacity r e f l e c t e d  i n  t h e  Commission's Hay 17, k990 Order. 

Witness Denton f u r t h e r  testified t h a t  growth i n  the service area continues 
t o  add peak electric demand to -the Duke system. From 1974 t o  1989, t h e  Ouke 
system peak demand grew a t  an average annual rate o f  3.5%. The most recent 
forecast projected t h e  1990 system summer peak t o  be 14,452 mU and an average 
annual peak growth rate o f  2.4% for t h e  years 1990-2004. He testified that i n  
order to meet customer demand, Duke i s  bringing on line t h e  four-unit 6ad Creek 
Pumped Storage Hydroelectric project, i s  re fu rb ish ing  uni ts  i n its P I  ant 
Modernizat ion Program, and i s  re ly ing  on load reductions expected f rom Duke's 
demand-side management program. 

Witness Denton testlfied t h a t  Duke's reserve margin w i l l  be below 20% i n  the 
years 1990 through 1993. He stated t h a t  t h i s  margin should be adequate i n  the 
near term given t h a t  t he re  i s  surplus capacity i n  the Southeast which will be 
ava i lab le  on t h e  spot market dur ing that period. He also s t a t e d  t h a t  a reserve  
margin k ! o w  20% i s  unacceptable i n  the long term. He contended t h a t  the 
capacity from the L inco ln  Combustion Turbine Stat ion i s  necessary t o  maintain the 
minimum planning reserve margin i n  1994 and beyond. 

Witness Denton also discussed Duke's e f f o r t s  t o  purchase capaclty f rom other 
sources. He s t a t e d  t ha t  Duke i s  present ly f f n a l i z i n g  an agreement on a purchase 
o f  200 mW, but t h a t  t h i s  would not  a f f e c t  the schedule for the Lincoln Combustion 
Turbine Sta t ion .  He ind icated t h a t  the approval o f  the Lincoln Combustion 
Turbine S t a t i o n  will help i n  future negot iat ions t o  purchase capacity f r o m  other 
sources by prov id ing an approved a1 ternative t o  such purchases. 

.Witness Denton discussed Duke's demand-side resources contained i n  the most 
recent Short-Tern Act ion Plan filed i n  A p r i l  1990. The demand-side programs 
incorporate load reductions associated w i t h  existing programs as we17 a-s new 
programs. The e x i s t i n g  programs c o n s i s t  o f  i n t e r r u p t i b l e  type programs that  are 
designed t o  be a c t i v a t e d  during capacity shortage s i tua t ions .  The i n t e r r u p t i b l e  
programs target res iden t ia l  w a t e r  heaters  and air condi t ioners,  industrial 
processes, and customer owned standby generators. f n  addition, there are 
conservation programs which inc lude 1 ight ing,  insu la t ion ,  heating, ventilatlon, 
and a i r  condit ioning systems. The new programs include the promotion o f  
Resident ia l  High Ef f ic iency  Heat  Pumps, Comnerclal A i r  Conditioning Load Control , 
and Standby Generators w i t h  backfeed capab i l  f t y .  These programs are currently 
implemented i n  p i l o t  pro jec t  studies to validate program design assumptions and 
customer acceptance. 
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Y i  tness Oenton testified t h a t  the most recent demand-side evaluations 
included 54 options consis t ing o f  ex is t ing  and new programs, addressing a l l  
customer and market sectors, for i n i t i a l  analysis. Fol lowing the economic t e s t s  
and the risk-assessment. t e s t  emtatned f n  its- LCIRP process,, .23 o f  the. options 
were selected for i nc lus ion  i n  the LCIRP. I n  addi t ion,  s i x  options are or w i l l  
become p i l o t  programs, He concluded t h a t  the cumulative impact o f  the 23 demand- 
side opt ions r e s u l t s  i n  an equivalent combustion turb ine capactty o f  945 mW i n  
1995 and 1,607 mY by the year 2004 as compared wi th  the 1990 Short-Term Action 
Plan which reported 714 mW i n  1995 and 879 mU by 2004. Even w i th  t h i s  peak load 
reduction, the analys is  shows t h e  need f o r  al l  16 Lincoln combustion turbines i n  
the 1994 t o  1996 period and shows t h a t  reserves dur ing t h i s  period will r i s e  only 
s l i g h t l y  above the  20% minimum planning reserve margin. 

Witness Evans presented the Pub1 i e  S t a f f ’ s  most recent  independent peak load 
forecast f o r  Duke, which pro jec ts  the system summer peak t o  grow f r o m  14,143 mW 
i n  1990 t o  19,729 mY I n  2005, an average annual growth ra te  o f  2.2%. He 
testified t h a t  the forecast used by Duke i n  t h i s  proceeding i s  based on 
essent fa l l y  the same methodology as t h a t  used by the Public Staff. He expressed 
some concern about the  way Duke models the e l e c t r i c i t y  price e f f e c t ,  and he 
therefore viewed Duke’s forecast w i t h  caution. 

Witness Night ingale addressed Duke’s most recent demand-side management 
(OSMJ evaluat ions ,  the need f o r  t h e  L incoln Combustion Turbines based upon both 
Duke’s and the Publ ic  S ta f f ’ s  current peak load f o recas ts  considering the 
Commission’s minimum 20% reserve margin f o r  planning purposes, and the Publlc 
Staff‘s pos i t i on  on Duke’s request f o r  a c e r t i f i c a t e  o f  pub1 i c  convenience and 
necessity. 

Witness N i g h t i n g a l e  s t a t e d  t h a t  Duke should be comnended for the e f f o r t  put 
f o r t h  t o  complete i t s  new DSM evaluations i n  time for inc lus ion i n  t h i s  
p roceed ing  . He indicated t h a t  the increase i n  cumulative DSM capaei ty  compared 
t o  t h e  DSM capacity contained i n  Duke‘s April 1990 Short-Tern Action Plan i s  
s i g n i f i c a n t .  Y t t n e s s  Night ingale also pointed out t h a t  the Publ ic S t a f f  was 
ex t remely  pleased w i t h  Duke’s leadership i n  the area o f  DSM. While Nor th  
Carol i n a  has embraced load management and s im i la r  concepts for years, least cost 
integrated resource planning i s  now r e s u l t i n g  i n  a broad range o f  new 
conservation and OSM programs. Many o f  the DSM programs adopted by Duke are new 
t o  most customers i n  t h i s  S t a t e .  

Nevertheless, witness Nigh t inga le  expressed reservat ions about Duke’s 
strategic sales programs. He pointed out  that  11 of the 23 demand-side programs 
were strategic sales programs designed t o  increase the use of  e l e c t r i c i t y  during 
pe r iods  o f  low cost. He recommended t h a t  a study of the appropriate level of 
st ra teg ic  sales programs be performed by Ouke i n  i t s  next DSH eva lua t i on  and t h a t  
the s tudy  should address the po ten t ia l  problems o f  s t ra teg ic  sales programs, such 
as c r e a t i n g  sales during peak loading periods. 

Witness Night ingale also recommended t h a t  Duke’s next DSM evaluation should 
look  more t o  demand reduction programs and conservation programs geared t o  
postpone or negate fu tu re  eapaci ty  addl tions, and s p e c i f i c a l l y  the cornbustion 
turbine addi t ions pro jected f o r  1997 and 1999 and the coal f i r e d  capacity 
a d d i t i o n s  p ro jec ted  f o r  the years 2000 and 2001. He indicated that Ouke had 
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comni t t e d  t o  increase i t s  research and development e f f o r t s  regarding demand 
reduct i o n  and conservation programs 

In revfewtng.Duke's appl leat ion,  wftness*Nightinqa-le camnented on the! lack 
o f  n o n u t i l i t y  generator (NUG) generation shown for the fu ture.  He t e s t i f i e d  tha t  
the Public S t a f f  bel  ieves Duke should adopt a n o n u t j l i t y  generation goal o f  500 
mW o f  NUG capacity addi t ions by the year 2000. On cross-examination, he noted 
t h a t  any new NUG capaci ty  would have t o  be cost  j u s t i f i e d  on the Duke system and, 
t h a t  i t  i s  not  appropr iate t o  show NUG capacity fn  reserve margin ca lcu lat ions 
until Ouke has contracts  i n  hand f o r  n o n u t l l i t y  generation. 

In response t o  witness Nightingale, witness Denton t e s t f f f e d  t h a t  Duke does 
not have any object ions t o  establishing a goal of aggressively pursuing 
nonut t 1 i t y  generat ion. He s tated t h a t  s tud ies have been performed t o  evaluate 
t h e  oppor tun i t ies for i n s t a l l i n g -  cost-effect ive nonutil i t y  generation and t h a t  
the studies found there i s  not o tgn i f t can t  generation avajlable which i s  . cos t -  
effective on Duke's system. 

Uitness Night ingale t e s t i f i e d  t h a t  the 20% planning margin i s  a minimum and 
that the opt imal  reserve margin may be higher. He testified that h i s  rev iew o f  
t h e  need f o r  the Lincoln combustion turbines, based upon both Duke's and the 
Pub l i c  S t a f f ' s  current peak load forecasts and the Conmission's minimum-reserve 
margin, indicated t h a t  a l l  o f  the L incoln capacity w i l l  be needed by the sumer 
o f  1997. He fndicated t h a t  the difference i n  the Duke and the Public S t a f f  
forecasts pr imar i ly  fnf luences how many u n i t s  are added i n  each year between 1994 
and 1997. Based upon the in format ion known today and Duke's commitment t o  strive 
t o  o f f s e t  future generat ion additions by intensifyfng i t s  O W  and n o n u t i l i t y  
generation efforts,  the Pub1 i e  S t a f f  recornended the issuance o f  a certificate 
o f  pub1 i c  convenience and necessity for the  L inco ln  combustion tu rbhes .  

Intervenor witness Dr. Williams t e s t i f i e d  t h a t  he examined Duke's and the 
Publ ic  Staff 's 1989 and 1990 long-term forecasts o f  peak demand for e l e c t r i c i t y .  
The forecasts by Duke and the Public S t a f f  p r e d i c t  an Increase i n  the peak in 
every year during t h e  forecast period. The 1990 Duke forecast ,  however, predicts 
h i g h e r  peaks than do the others. Witness Yilliams concluded t ha t  Duke's 1990 
f o recas t  i s  not  the most accurate predictor o f  Duke's peak demand i n  the forecast 
p e r i o d .  He raised three concerns. F i r s t ,  he was concerned t h a t  Duke's 
forecast ing techniques over-emphasize an abnormal year such as the high peak t h a t  
occurred i n  1989. Second, he believed t h a t  Duke's economic variables d id  not 
adequately recognize current economic condi t ions and noted t h a t  the actual 
temperature adjusted peak demand for 1990 was below both the  Publ ic Staff's and 
Duke's forecasted peaks. Third, he was concerned about Duke's use o f  three 
separate var iab les ref lect ing t h e  real p r i c e  o f  e l e c t r i c f t y  and Duke's fo recas t  
t h a t  the rea l  p r i ce  o f  e l e c t r i c i t y  would decline during the fo recas t  period. 

In response t o  witness Williams' f i r s t  concern, witness Denton t e s t i f i e d  
that the January 1990 Ouke f o r e c a s t  r e f l e c t e d  an unanttc ipated growth i n  the 
i n d u s t r i a l  base and the earl ier opening o f  schools i n  North Carol f n a .  He stated 
that  one o f  every three years, the peak system demand wil l  occur after the 
schools open. He noted t h a t  the 1989 peak occurred I n  late August. Duke used 
1988, n o t  1989, as t h e  base year for the 1990 f o recas t  because of the unusual 
growth i n  1989. 
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In response. to w l  tness W i  11 i ams' second concern , witness Denton tes t1  f i ed 
that the 1990 temperature adjusted peak was 14,058 mU as compared t o  the 1990 
Duke forecasted peak of 14,452 mW. He t e s t i f i e d  fur ther that a dev iat ion from 
the forecast t n  any one year-ts not unusual. and not mc+ssarily-am - ind icat ion 
t h a t  t h e  forecast i s  incorrect. He stated tha t  a forecast i s  based on averages 
and t h a t  the forecast i s  a 15-year forecast o f  average economic condi t ions under 
probable weather conditions. 

In response to witness Yi l l i ams '  t h i r d  concern about Duke's use of three 
separate  v a r i  ab1 es on the real price of eleetriei ty, w l  tness Denton t e s t i f i e d  
t h a t  two  o f  these t h r e e  var iab les were zeroed out of the forecast which had the 
result o f  reducing the 1994 peak forecast by approximately 500 mW. He also 
t e s t i f i e d  t h a t  the r e a l  p r i c e  o f  electricity has declined since 1987. 

Witness W i l l i a m s  t e s t i f i e d  . that  Duke had not included n o n u t i l i t y  generating 
cap,acity i n  i t s  L inco ln  combustion turb ine evaluation.  He test i f ied tha t  Duke 
i s  cu r ren t l y  explor ing purchases for the 1990's of 500 mU o f  peaking-type service 
ava i lab le  for purchase f r o m  1993 t o  1997 and 80-250 mU which may be available for 
purchase from 1995 t o  1999. He noted t h a t  these resources were not included Sn 
Duke's plans for  capacity additions. He concluded t h a t  i f  the addi t ional  
nonu t i l  i t y  generation and purchase power opportunities are added i n t o  the Publ ic 
S t a f f  ' s e v a l  u a t  1 on o f  the need for the L i  ncol n Combusti on furbi nes, reasonable 
reserve margins are predicted without add i t ion  o f  the Lincoln Combustion 
Turbines. On cross-examination, he acknowledged t h a t  HUG capacity should not  be 
included as ava i lab le  i f  i t  was not  f i rm  capacity. 

The Commission concludes t h a t  the need for near term peaklng capacity f s  a 
p a r t  o f  Duke's Least-Cost Integrated Resnwce Plan as approved i n  1990. The 
proposed 1,165 mW Lincoln Combustion Turbine Station i s  intended t o  f i l l  the need 
f o r  near term peaking capaci ty .  

Among the fears expressed by some par t ies  t o  the preceding was t h e  v i e w  tha t  
Ouke's real price o f  e l e c t r i c i t y  may increase over the next few years ra ther  than 
decrease or remain stable as projected by Duke. Such fears are based a t  l e a s t  
p a r t i a l l y  on Ouke's a b i l i t y  t o  obta in  annual r a t e  increases through the  fuel 
adjustment mechanism and the  experience modi f icat ion factor (EMF) procedure 
permit ted by G . S .  62-133.2, and on the po ten t ia l  for general rate increases i n  
response t o  the impending comnercial operat ion o f  the Bad Creek pumped stdrage 
s t a t i o n  and perhaps other generating stations. If such real prlce o f  electricity 
does increase, the  price e l a s t i c i t y  impact o f  such increase may lower the rate 
o f  growth o f  Duke's peak loads. 

Furthennore, the uncer ta in t ies  surrounding the  American economy a t  the  
present tlme preclude any easy assumptlon t h a t  the current economic downturn will 
be s h o r t  1 ived. There a re  fears among some o f  the pa r t i es  tha t  Duke's load 
forecast does not  adequately account f o r  the p o s s i b i l i t y  of a s i g n i f i c a n t  
economic downturn i n  the near future. These fears  are heightened for some by the 
f a c t  t h a t  Duke's actual  1990 sumner peak was s i g n i f i c a n t l y  below the level 
pro jected i n  Duke's 1990 forecast, and t h a t  an abnormally high peak i n  1989 may 
have unduly influenced the forecast. 

10 



-11- 

n 

Duke Ind icated t h a t  i t  had l i t t l e  reason t o  belfeve t h a t  acceptable 
purchased power 'or NUG generation would be a v a i l a b l e  at reasonable prices. 
However, both w l  tness Night Ingal  e and O r .  U i  11 i ams contended that Duke could 
obta in  a greater amount o f  purchased power or NUG generation- than was reflected 
i n  i t s  1990 fo recas t .  The projected a v a i l a b i l i t y  o f  purchased power or NUG 
generation hinges p r i m a r i l y  on the level o f  certafnty t h a t  such capacfty will be 
f i r m  capacity. 

A f t e r  analyzing a l l  of the evidence, t h e  Comnission concludes that the 
Lincoln Combustion Turbine Sta t ion  w i l l  be needed t o  provide generating capaci ty 
for Duke's North Carolina r e t a i l  ratepayers a t  least by the late  1990's and very 
possibly as early as 1994. In view of the uf tcertatnt tes surrounding the 
forecasted rate o f  load growth and the level of contr ibut lon t o  Duke's system 
from purchased power and NUG generation, the Comnission ant le ipates tha t  the 
commercial opera t i on  date o f  each .Individual combustion turbine unit contemplated 
for i n s t a l l a t i o n  a t  the L inco ln  Combustion Turb ine,Stat fon w i l l  be timed i n  such 
a manner as t o  maintain Duke's system reserve margins as close as reasonably 
possible t o  the 20% minimum standard adopted  by the Comnission. However, t he  
t im ing  of each fndividual CT u n i t  must also be consis tent  w i th  cost  ef fect iveness 
and other considerat ions contained i n  Duke's approved least cost  in tegrated 
resource p l  an. 

PUKE AGREMFNT RE: DS M AND NUS 

The Publ Ic S t a f f  pointed out t o  the Comnission that  i t  had reached an 
agreement with Duke shortly before the hear ing in t h i s  proceeding. The Public 
S t a f f  agreed no t  t o  contest  the C e r t i f i c a t e  of Public  Convenience and Necessity 
for the Lincoln Combustion Turbine Station and Duke agreed t o  strengthen its 
efforts in t h e  demand side management (DSM) and MUG generation areas. 

The Public S t a f f  analyzed Duke's e f fo r ts  t o  meet i t s  needs wSth DSM and NUG 
generation and was g rea t l y  s a t i s f i e d  w i t h  Duke's OSH efforts. The Publ ic S t a f f  
w a s  especially pleased with Duke's leadership in the DSH area. I t  c i t e d  the 
increases in cumulative DSM capaci ty over those shown i n  Duke's 1990 short-term 
act ion pl an, and increased spending proposed by Duke for DSM programs. Many o f  
Duke's DSM programs are new t o  customers i n  t h i s  s t a t e .  

The Publ i c  S t a f f  and Duke reached agreement on two DSH pol i c i e s :  first, 
t h a t  puke will move toward more balanced spending between load management and 
conservation programs; and second, t h a t  Duke w i l l  move toward a reduction in the 
number o f  "strategic sales" programs and re1 ated spending. 

Duke acknowledged t h a t  more o f  i t s  new spending on DSM programs i s  on load 
management than on conservation programs. Duke agreed to concentrate more o f  ! t s  
research on c o s t  e f f e c t i v e  conservation programs. I t  a1 so agreed w i t h  the Publ i c  
S t a f f  t ha t  f u t u r e  DSM programs should a l m  towards f o r e s t a l l i n g  construction o f  
fu ture  generating p l  ants  . 

The Pub l ic  Staff was troubled by the number of "s t ra teg ic  sales" programs 
and the amount o f  spending on them. Duke assured the Public S t a f f  that ,  as 
future generating p lan ts  draw closer,  i t s  least c o s t  in tegra ted  resource planning 
(LCIRP) process will reject an increasing number o f  the s t ra teg i c  sales programs. 
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The Publ ic Staf f -advised tha t  i t  was s a t i s f i e d  t h a t  Duke's LCIRP process will 
work as Duke has indicated, However, I t  indlcated t h a t  i f  future LCIRP f i l i n g s  
d i d  not  show reductions i n  the strategic sales programs, i t  reserves the r i g h t  
t o  request-a review o f  the process. 

The Public S t a f f  i s  not as sa t is f ied  with Duke's e f f o r t s  t o  encourage NUGs. 
To assure NUGs t h a t  Duke i s  serious about i t s  i n t e r e s t  i n  NUG development, the 
Pub1 i c  S t a f f  recommended that  Duke adopt a reasonable goal,  such as 500 mu o f  HUG 
additionsyby the year 2000. The Public S t a f f  pointed out tha t  Duke has already 
achieved over 122 mW o f  i t s  original goal of 127 mY o f  NUGs by the year 2001. 
It contends t h a t  since Duke has s e t  specif ic  megawatt goals in the p a s t ,  i t  
should be able t o  set such goals for future  addit ions. 

Duke d i d  not agree t o  set a s p e c i f i c  megawatt goal for HUG add i t ions ,  but 
agreed t o  strengthen i t s  NUG program. I t  has designated a central contact person 
t o  handle NUG inquiries, and I t - h a s  s e t  a goal o f  aggressively pursuing NUGs as 
a p a r t  of i t s  LCIRP. 

The Commission i s  o f  the opinion that  the agreement between the Public S t a f f  
and Duke regarding OSM and NUG programs should be adopted herein.  Duke's 
expansion o f  DSM programs and spending r e f l e c t  a strong eomnitment t o  making Its  
LCfRP work. 

The Cornisston i s  fur ther  o f  the optnion t h a t  t h i s  proceeding i s  not the 
appropriate forum for setting a specific megawatt goal for NUG addit ions. 
Although NUG addit ions were discussed here in  and were a consideration i n  t h e  
determinations made herein,  f u r t h e r  discussion i s  needed before a s p e c i f f c  
megawatt goal i s  established for MUG addit ions. New NUG add!tions w i l l  be 
closely monitored i n  future  LCIRP filings and particularly i n  future generic 
hearings on the LCIRP process. Discussion o f  speci f ic  megawatt goals for NUG 
addit ions would be more appropriate w i t h i n  such LCIRP process. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 6 

The evidence f o r  t h i s  finding i s  found i n  t h e  testimony o f  Duke witness 
Priory and t h e  Intervenor's witness Crawford-Brown. 

Witness Priory 's  E x h i b i t  RBP-1 shows t h a t  Duke conducted a comprehensive 
s i t i n g  study t o  i d e n t i f y  potent ia l  locations for a combustion turbine f a c i l i t y  
on the Duke system. The study evaluated various s i te -spec i f ic  costs and 
environmental Impacts t o  a r r i v e  a t  an appropriate s i t e .  The methodology used was 
a screening approach s t a r t i n g  w i t h  t h e  Duke service area. Coarse screening 
criteria were devel oped t o  determine exel usion areas and preferred areas. The 
coarse screening crlteria are listed below: 

Proximity t o  load center 

Primary location i n  northeast part o f  the service area; 
Secondary locat ion i n  the centra l  t o  southwest p a r t  o f  t h e  
servl  ce area. 
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Water Avai 1 abi 1 f ty  

Adequate water storage and source o f  recharge water; 
l o c a t i o n  near large streams, rivers, and reservoirs preferred. 

Pemi t t i n g  

. 
Land Ownership 

. 
Pfpel ine 

No e x i s t j n g  air or water quality constraints. 

Use o f  Duke Power properties where possible.' 

Locat ion w i t h i n  15 m i l e s  o f  natural gas pipeline i f  p o s s i b l e .  

Transmission System 

Proximity t o  500, 230, or 110 KV lines. 

Rai  1 road 

P r o x i m i t y  t o  carrier 1 ines .  

Popul a t  i on 

. 
PSD Class I Area 

Density excl usion 1 i m i  t o f  400 persons per square m i  1 e. 

A IO-kilometer buf fer  zone f o r  a l l  Prevent ion  o f  S i g n i f i c a n t  
D e t e r i o r a t i o n  (PSD) Class I areas. 

Land Use 

Land use was reviewed t o  locate acceptable and unacceptable 
s i t e s  near lakes i n  Duke's service area. 

Ten pdtential s i t i n g  zones were ident i f ied  from the coarse screening criteria. 
With in  these zones, 53 prelhninary s i t e s  were identifled. 
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Twenty-seven o f  the 53 s i t e s  were studied I n  detall. Fine screening 
criteria were applied t o  the sites for development o f  s i te -speci f ic  c o s t s  and 
eval uat ion o f  envt ronmental concerns. The f i n e  screening crf teri a are I i sted  
below: 

COST CONS1 OERATIONS 

Construction Costs 

Tr 

E art hwor k 
Railroad 
Gas P i p e l i n e  
Bui 1 d i ngs 
Sui tchyard 
Tanks 
Water supply 
Eng i neer i ng 
Support 

smirsion Line  Ca ts 

construction 
Re1 i a b i l  i t y  

Land A c q u i s i t i o n  C o s t s  

fNVIRONMENTAt CONSIDERATIONS 

Air Qual i ty  

. . E x i s t i n g  Air Quality 
N a t i o n a l  Ambient A f r  Qual i ty  Standards (NAAQS) 

Additional Considerations 

. Endangered species . Aquatic recreat ion . Terrestri a1 recreat 1 on . Mater shortage area 
, Uater  qual i ty  

Af ter  application o f  the f i n e  screening criteria, s i x  sites i n  North 
Caro l ina  ( inc luding the l l n c o l n  County s l t e )  and one s i t e  i n  South Carolina were 
selected for detailed eva luat ion .  Two North Carolina s i t e s  were located i n  Rowan 
County and one each was located i n  Oavidson, Rockingham and Stokes Counties. The 
South Carollna s i t e  was located i n  York County. These other s i t e s  were rejected 
based on s i t e - s p e c i f i c  costs  and/or environmental impacts. 

An area i n  Lincoln County was identified as the best rite area. Uitness 
Priory testified t h a t  the s i te  i s  well suited when considering environmental 
aspects, costs ,  and fue l  and transmission access. The specif ic  s i t e  ultimately 
purchased was inc luded  i n  the Lincoln County area identified i n  the siting study. 
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Although the sit.@ was not  the first property w i th in  the Lincoln County area 
pursued by Duke, t h e  s i t e  embodies a l l  the characteristics whlch made t h e  area 
attractive. Yitness h- iory s t a t e d  t h a t  Duke's s i  t l n g  methodology focused on 
areas instead af specific parce1.s 6f property beciuse -5t i s  difficult t d  ident i fy  
property lfnes and w i l l i n g  s e l l e r s  during the s i t i n g  process. He t e s t t f i e d  that 
o f  the seven f ina l  s f t e s ,  the Lincoln County s j t e  was chosen primarily because 
o f  cost .  The incremental cost to develop the Lincoln County s l t e  war $7.183 
mfllion; the incremental cost of the York County s i t e ,  which was also seriously 
considered, was $22.023 mi 11 ion 

Y i t n e s s  Priory acknowledged that Duke had expressed a preference for a site 
near large bodies o f  water i n  i t s  coarse screening c r i t e r f a  because Duke was 
considering a number o f  technologies a t  t h a t  time, but t h a t  this criterion war 
not important w i t h  respect to simple  cycle combust ion turbines, 

Witness Crawford-Brown t e s t i f i e d  on behalf o f  t h e  Intervenors. He t e s t i f i e d  
t h a t  Duke excluded areas with  ex js t ing  air quality problems i n  i t s  s i t f n g  
process. Among t h e  areas excluded were Hecklenburg County, because o f  carbon 
monoxide and ozone probl ems, and Gaston County, because o f  part icul ate problems, 
0uks.also excluded areas wi th in  t e n  miles o f  i t s  Allen, Marshall and C l i f f s i d e  
generat ing plants because o f  concern wi th  sulfur dioxide emissions a t  those 
plants as estimated by Duke Power i n  a modeling study. Duke did  not, however, 
exclude an area around i t s  Riverbend p lant ,  whlch i s  only s i x  m i l e s  from the 
Lincoln Combustion Turbine site. Witness Crawford-Brown concluded t h a t  Duke's 
decision not to exclude a 10-mile area surrounding the Riverbend plant was not 
j u s t i f i a b l e .  Such an exclusion would elfmhate the proposed Lincoln County s i t e  
f r o m  consideratton. In addi t ion,  he predicted that prevailing wind direct ions 
w i 1 7  t r a n s p o r t  emi ss i ons from t h e  Marsha? 1 and A1 1 en p l  ants  toward the Lf ncol n 
Combustion Turbine Statfon s i t e  and t h a t  I f  the exclusions areas around those 
p l a n t s  were adjusted t o  reflect t ransport  patterns and prevailing winds, the 
excl us i on area around the Marshal 1 p l  ant  would excl ude the 1 i ncol n Combustion 
Turbine Station s i t e .  

In response t o  cross-examination, Or. Crawford-&own t e s t i f i e d  t h a t  he was 
no t  qualified to talk about economic factors resu l t ing  from the Clean Air Act, 
and he acknowledged that "the manner i n  which the Glenn A i r  Act will  be 
administered i n  North Carolina i s  not establfshed." He also t e s t i f i e d  t h a t ,  the 
Clean Air Act will be a "consfderation for the e n t i r e  range o f  facilities which 
Ouke Power operates," and t h a t  Duke could "leave the LCTS entirely as i t  i s  and 
simply reduce emfssionr from some other facility." He concluded t h a t  "there i s  
a good p o s s i b i l i t y  t h a t  the Clear Air Act would have no impact whatsoever on 
LCTS" and would n o t  p r e d i c t  the p r o b a b i l i t y  o f  any act ion resulting from the 
Clear A i r  A c t .  

With respect t o  these matters, Ouke witness Pr iory  testified t h a t  the three 
exclusion areas around Marshall, Allen, and C l i f f s i d e  were chosen because the 
ex is t ing  emissions Jn those areas were close t o  n a t i o n a l  ambjent a i r  quality 
standards based on Duke's modeling results i n  1980. An analysis was performed 
t o  see how close a new source could be located to - the  e x l s t i n g  plants without 
a f fect ing a i r  q u a l i t y  at the e x i s t i n g  plants. It was determined t h a t  combustion 
turbine emissions outs ide  a ten-mile radius from t h e  new source would not cause 
a significant impact on the a i r  q u a l i t y  i n  t h e  v i c i n i t y  o f  the e x i s t i n g  plants. 
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The l oca t i on  o f  the s l t e  was not known a t  the t i m e  Duke establ fshed the-coarse 
screening criterfa, and a ten-mile c i r c u l a r  exclusion area was determined t o  be 
s u f f i c i e n t .  The exclusion area was used t o  assure t h a t  the new source would not 
cause the ex l -s t ing-p lan ts  t o  exceed the national  m b i e n t  +air qual Ity standard. 
With respect t o  Duke's f a i l u r e  t o  draw an exclusion area around Riverbend, 
witness Priory t e s t i f i e d  t h a t  a 1980 study, Exh ib f t  DCB-2, was used t o  draw the 
exclusion areas. The study shows maximum concentrat ions o f  s u l f u r  d iox ide for 
each p l a n t  based on 3 - b u r  averages and 24-hour averages. Exh ib i t  DCB-2 shows 
maximum 3-hour concentrat ions o f  sulfur diox ide a t  Marshall as 1134 micrograms 
per cubic meter, Al len  as 1301 micrograms per cubic meter,  C l i f f s i d e  as 1542 
micrograms per cubic meter, and Riverbend as 1022 micrograms per cubic meter. 
The National Ambient A i r  Q u a l i t y  Standard for the maximum 3-hour concentrat ion 
of s u l f s  d iox ide i s  I300 micrograms per cubic meter. Based on t h i s  data, 
w i t n e s s  P r io ry  s ta ted t h a t  Duke e lected t o  exclude areas around Marshall, Allen, 
and Cliffside. The Riverbend maximum 3-hOur concentrat ion was lower than those 
a t  Marshall, Al len, and C l i f f i s d e .  The Riverbend maximum 24-hour concentration 
was higher than a t  Marshall. However, Pr io ry  t e s t i f i e d  t h i t  Duke was not 
concerned w i th  24-hour concentrat ions i n  siting the Lincoln Combustion Turbine 
Stat ions because the L inco ln  Combustion Turbine Sta t ion  will be a peaking station 
and is  not  expected t o  run for long periods of t ime. 

The Comnfssion has held t h a t  a complainant chal lenging t h e  s i t i n g  o f  an 
e l e c t r i c  transmission l i n e  must show t h a t  the u t i l i t y ' s  s i t e  select ion was 
arbitrary and unreasonable i n  o rde r  t o  p r e v a i l .  Swvnn V a l l e y .  T nc. v .  
Puke Power ComDanv 70 Reoor t  o f  NCUC Qrders and Oecis i on  o 18 6 (1988) ; K i r m  v. 

ke Power ComDanv,$4 Rem rt o f  NCUC Orders and Decisions 89 (1974). These were 
complaint cases, and the burden of proof was on the Complainant. The present 
docket Is a c e r t i f i c a t e  proceeding pursuant t o  G. 5. 62-110.1 and the burden o f  
p roo f  i s  on the u t i l i t y .  G . S .  62-110.1 provides t h a t  a u t i l i t y  must ob ta in  a 
c e r t i f i c a t e  t h a t  pub l i c  convenience and necessi ty requires, or w I l l  require,  
constructSon of a new generating facility. The s ta tu te  s e t s  forth no spec i f i c  
requirements as t o  t h e  s i t i n g  process o f  new generating f a c i l  i t i e s .  The purpose 
o f  the s ta tu te  i s  t o  prevent c o s t l y  overbui ld ing o f  generating f a c i l i t i e s ,  and 
e n v i  ronmenta? concerns are general 1 y 1 e f t  t o  other regul  atory agencies 
S t a t e  ex reL U t i l i t i e s  Commission v .  Hiqh Rock Lakg pssoe i a t i o n ,  37 N.C. App. 
138, 245 S.E.2d 787, ser t .  de nied, 295 N.C. 646, 248 S.E.2d 257 (1978). Though 
"not a t  the h e a r t  o f  the regulatory process" under G . S .  62-110.1, the Comnissfon 
recognizes t h a t  environmental concerns are re levant  t o  the extent they affect' the 
c o s t  and e f f i c i ency  o f  a proposed generating f a c i l i t y .  u. The Comnission a l s o  
recognlzes i t s  r e s p o n s i b i l i t y  under t h e  S t a t e  Enviromental Policy Act  and 
specifically under G.S. 6 2 - 2 ( 5 )  " t o  encourage and provide harmony between p u b l f c  
u t i l i t i e s ,  their users and the environment." The Commission has considered a l l  
o f  t h e  s i t i n g  and enviromental concerns ra ised by the evidence. The ComnisrSon 
concludes tha t  Duke has the burden o f  p r o o f  t o  show t h a t  i t s  s i t i n g  process was 
reasonable and t h a t  t h e  s i t e  proposed f o r  the new generating f a c i l i t y  i s  an 
appropr iate one. 

Based on the evidence presented, the Comnission concludes t h a t  Duke has 
conducted a thorough and reasonable s i t i n g  process. Duke appl ied coarse 
screening criteria to determine exclusion areas where it would be d i f f i c u l t  t o  
place a p l a n t  and preferred areas which would tend t o  lower the cos t  of the 
plant .  Duke then appl ied f i n e  screening c r i t e r i a  t o  determine site-specific 
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costs and environmental concerns. 
on the sfting c r i t e r f a  which include costs  considerations. 

Duke selected the tincot n County si te  based 

Intervenors' wi tness  6rawford-Brown-.rafsed several concerns with the sf ting 
process. F i r s t ,  he contended t h a t  Ouke should have drawn an exclusion area around 
Duke's Rfverbend p l a n t  khlch would have eliminated the Lincoln County site.  The 
primary basis for  t h i s  contention i s  t h e  fact t h a t  Riverbend's 24-hour sulphur 
d i o x f d e  Concentrations are above those a t  Duke's Marshall p l a n t  around which Duke 
drew an exclusion area. Duke's evidence tended t o  show t h a t  1 t was not concerned 
w i t h  the  24-hour concentrations because the Lincoln County facflity will be a 
peaking station and will not run for long periods o f  t ime .  Yi tness Priory s t a t e d  
tha t  t h e  exclusion areas were based upon three-hour concentrations, and the 
Commission notes  that the Riverbend three-hour emissions are below those at 
Marshal 1. Witness Crawford-8rown a1 so contended that Duke's clrcul ar exclusion 
area around Marshall should have been drawn to reflect the prevailing wind 
d i r e c t i o n s  t o  insure that emlssions f r o m  the Marshall s t a t i o n  would n o t  a f f e c t  
t h e  combustion turb ine  s i t e .  However, witness Priory testified t h a t  the purpose 
o f  the exclusion area was not  to protect the combustion turbine s i t e  but t o  
protect  air quality levels at Duke's existing plant  s i t e s .  The Comnission 
eonel udes tha t  Duke's excl usion areas were drawn in a reasonable manner. 

Witness Crawford-Brown's other major  concern w i t h  the s i t i n g  process was the 
e f f e c t  o f  the new Clean Air Act. The Commission notes t h a t  t h i s  Act became law 
we17 after the s i t e  selection process was completed. furthermore, the witness 
stated that it will be a long time before the implications of the Act can be 
assessed and t h a t  the Act may have no impact  whatsoever on the Lincoln County 
s i t e .  The Comnission i s  concerned wi th  the effect  o f  air quality regulat ions on 
t h e  s i t e ,  as discussed later in this Order. Subject to t h a t  discussion, the 
Commission f inds  from the evidence t h a t  Duke's s i t e  selection process was 
reasonable. 

EVIDENCE AH0 CONCLUSIONS FOR FINDING OF FACT NO. 7 

The evidence for t h i s  f inding o f  fact  i s  found i n  the  testimony o f  Duke 
witness Priory, Intervenors'  witness Crawford-Brown, and the  pub1 i c  witnesses. 

Turnfng t o  the appropriateness of the s i t e  chosen, the evldenee tends t o  
show t h a t  the project s i t e  i s  located i n  L i n c o l n  County on Sta te  Road (SR) 1511, 
approximately two miles west o f  Lowesville. The s i t e  i s  adjacent t o  a large,  
a c t i v e  comnerciat quarry. Other communities surrounding the  project include 
Linco ln ton  (12 miles west), Gastonia (14 miles southwest), Char lot te  (18- miles 
southeast) ,  and Oavidson (11 miles northeast). Lake Norman and the Catawba R i v e r  
are three mi les  east  o f  the p r o j e c t .  The pro jec t  s i t e  borders or includes 
p o r t i o n s  o f  Anderson Creek and Killian Creek. Forney Creek l o  nearby. The 
project site cqnrists of approximately 711 acres.  Approxfmately 50% o f  the  s i t e  
i s  agricultural f i e l d s  planted with  pine seedlings; and the reminder f s  second- 
growth hardwoods, pines or mixed pine/hardwood stands. Access t o  t h e  project  
s i t e  I s  by S R  1511, which connects N.C. Highways 16 and 73. This road will 
provide access for all work force and material d e l i v e r i e s  during construction as 
w e l l  as f o r  p l a n t  s t a f f ,  material deliveries, and fuel  o i l  shipments during 
operation. 
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W 

Y i  tness Prfory t e s t i f i e d  that comprehenr i ve studies were performed to 
evaluate the exist tng envtronmental conditions and the envlronrnental impacts o f  
Construction and operation o f  t h e  Linco ln  Combustion Turbine Station. Studies 
included measurements o f  the chemical and physical characteristics. o f  Killian, 
Forney and Anderson Creeks. Aquatic macroi nvertebrates and f i sh were sampled and 
identified from t h e  creeks. The samples were typical o f  Piedmont streams 
impacted by agrS cul tural and moderate residential development. Terrestrial f l o r a  
and fauna were also surveyed. No rare or  endangered plant or animal specteo or 
h a b i t a t  for such species was found to occur on the s i t e .  The existing air 
qual i ty was evaluated based on information from ambient a i r  monitoring performed 
by the S t a t e  D i v i s i o n  o f  Environmental Management. V I  tness Priory concluded that 
the e x i s t i n g  ambient air quality a t  the project  site i s  well below N a t i o n a l  
Ambient A i r  Qual i t y  Standards. 

H i  tness Priory stated that  the environmental ef fec ts  of s i t e  construction 
will be minimal .  With respect to water quality o f  streams botderfng t h e  rite, 
some temporary e f f e c t s  due to sediment from erosion during grading activities are 
expected. These effects w i l l  be minimized by the Sedimentation and Erosion 
Control P1 an, which will include an undisturbed vegetation buffer between the 
construction site and the streams. Impacts o f  s i 1  tation on aquatlc 
macroinvertebrates and f i s h  will be minimized by erosion control measures. 
Terrestrial impact will conslst of the permanent clearing o f  approximately 100 
acres of mixed hardwoods, pines, shrub, and pasture land. The e f f e c t  on w' i ld l i fe  
on the  s i t e  will  be the loss o f  some upland game habitat. Effect on wildlife 
outside the 100 acre area o f  imnediate construction will be minimal and 
temporary. Air quality impacts during construction should be minimal and will 
be in accordance with permits issued by appropriate s t a t e  agencies. 

Witness Priory t e s t i f i e d  that t h e  environmental impact o f  pro ject  operat ion 
i s  also expected to be minimal. Water qualfty i n  Killian Creek will be affected 
in two  ways: stream flow will be reduced due to the withdrawal o f  water for 
project use and stream chemistry will be af fec ted  due to project wastewater 
discharges. Stream f l o w  reduction will be minimized by use o f  a water storage 
pond and by limiting withdrawals to periods o f  ample stream f low.  Wastewater 
discharges to K i l l  Ian Creek will meet t h e  requirements o f  t h e  National Pollutant 
Discharge ElimSnation System (NPDES) permit. He further test i f ied t h a t  e f f e c t s  
o f  operation on aquat ic  macroinvertebrates and f i s h  wfll be minimized by the use 
o f  the water storage pond and by the l o w  withdrawal velocities at the Killfan 
Creek . in take  structure. Projected sound contours during opera t ion  o f  t h e  p l a n t  
were developed f rom manufacturer's speci f icat ions to estimate sound levels at 
v a r i o u s  distances from t h e  plant. It i s  expected that the sound will not 
adversely impact t h e  surrounding comnunity. Uitness Priory also testified that 
detailed evaluations o f  t h e  air quality impacts had been performed f n  support of 
the air quality Prevention o f  S i g n i f i c a n t  Deterioration (PDS) permit and that 
modeled concentrat ions are we1 1 bel ow ambient air qual i ty standards. He 
testified t h a t  e m i s s i o n s  will meet the requirements o f  the permit and will have 
minimal impact  on e x i s t i n g  a i r  quality. 

Witness Crawford-Brown questioned the re1 I a b f l  i t y  of sulfur dioxide 
measurements obtained at t h e  Iron Station monitor as a bas is  for  estimating t h e  
s u l f u r  dioxide ambient level at t h e  Lincoln Combustion Turbine S t a t i o n  site. He 
t e s t i f i e d  tha t  a monitor closer to t h e  Lincoln Combustion Turbine Sta t ion  might 
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show a larger effect from emlsoions a t  Duke's existing p l a n t  and might cause 
standards to be exceeded. Witness Crawford-Brown a1 so t e s t i f i e d  about concerns 
w i t h  a i r  qual i ty  under expected changes required by the new -Clean Air Act. the 
11 x o ? n  County s t t e -  1,s in- a .panhandle of 1 and surrounded 'on three sides by areas 
of concern with air quality. Witness Crawford-Brown t e s t i f i e d  that the new Clean 
Air Act  may result I n  new monitoring i n  t h e  Charlotte area which may place- that 
area i n  the mseriousn air quality category. ' Such a category would require 
reduction i n  sul fur d i o x i d e  emissions and may result i n  closer scrutiny o f  new 
sulfur dloxide and nitrogen oxide emissions i n  the surrounding area. He conceded 
t h a t  reductions might be accompl i shed through the anticipated system o f  
allotments, and on cross examination he conceded t h a t  the manner in which the 
Clean Air Act  will be administered i n  N o r t h  Carol ina has not been established 
ye t .  

Duke witness Priory explained t h a t  the purpose o f  usfng data from the Iron 
S t a t i o n  monitor Sn the modeling was t o  capture the ambient air qua l i ty  absent any 
sources. All e x i s t i n g  sources were then. modeled i n  the analysis. This results 
in emissions f r o m  Marshall, Allen, and Riverbend being modeled i n t o  the study. 
I n  f a c t ,  t o  the e x t e n t  that emissions from Marshall, Allen, and Riverbend are 
already included in the  ambient air  quality at Iron S t a t i o n ,  there is some double 
counting o f  these emissions. 

V a r i o u s  pub1 i c  wi tnesses also t e s t i f i e d  concerning the s i t e .  The proposed 
s i t e  is now in a q u i e t ,  rural area. Construction and operation o f  the proposed 
plant will cause a substantial increase i n  no i re  and t r a f f i c .  Witnesses 
expressed particular concern about traffic since fuel o l l  will be del ivered by , 

tanker truck an a narrow, two-lane, winding rural road. The same road carries 
school buses for the three nearby publ i c school s. Various w i  tnes ses t e s t  4 f i ed 
t o  the d e t e r i o r a t i o n  of t h e  quality o f  life In t h e  area and to the loss o f  other,  
more desirable development i n  t h e  area. 

The Commission concludes that Duke has carr ied its burden o f  proof as to the 
appropriateness o f  the s i t e  o f  this facility+ Duke has located a s i t e  which i s  
? e s s  than a mile f rom a gas transmission lfne, has an adequate ex ist ing 
transmission line, and has  an adequate water supply. Duke did not displace any 
homeowners in obta in ing this site, and the s i t e  has substantial acreage so as to 
provide a large b u f f e r  area separating the plant from adjacent  property owners. 
The Commission i s  mindful o f  the concerns addressed by the Intervenors and by the 
publ  i c  witnesses. The t r a f f i c  concerns expressed were largely premised on the 
f a c i l i t y ' s  running 24 hours a day with no oil in the storage tanks, a scenario 
which i s  highly unlikely. The Comnission i s  a l so  cognizant o f  the public 
witnesses '  testimony on the  h istory  o f  the s i t e ,  which once included the home 
where Stonewall Jackson was married. T h i s  home was t o r n  down prior to Duke's 
purchase o f  the property, and Duke has conducted comprehensive studies of the 
site to ensure t h a t  there are no significant h i s t o r i c a l  or archaeological sites. 
The Conmission also notes t h a t  the s i t e  f s  adjacent to an a c t i v e  quarry, 
Construction and operation of the facility will  undoubtedly have some effects on 
t h e  surrounding area; however, t h i s  i s  inevitable wherever the f a c i l i t y  f s  
located. Primarily, concerns as to water  and air  quality are the responsibility 
o f  o t h e r  agencies, and t h e  Comnission will condit ion the c e r t i f i c a t e  granted 
here in  upon Duke's compl iance w i t h  applicable environmental permits. The effect  
that compliance with environmental permits will have on the cost  o f  locating the 
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f a c i l i t y  a t  th ls .  specific s i t e  i s  considered here inaf ter .  Subject t o  tha t  
discussion, the Comnission concludes that the proposed s t t e  o f  the Lincoln 
Combustion Turbine Sta t i on  Is appropriate.  

EVIDENCE AN0 CONCLUSIONS FOR FINDING OF FACT h0. 8 
.. 

The evidence for t h l s  finding i s  contained i n  t h e  testimony o f  Duke's 
witnesses Priory and Denton, Pub1 i c  S t a f f  witness Nfght ingale and Intervenors' 
witness Crawford-Brown. 

Uitness Pr iory  t e s t i f i e d  concerning the cost o f  the L i n c o l n  Combustion 
Turbine Station. He t e s t i f i e d  that the Lincoln f a c i l i t y  w i l l  inc lude 16 General 
E l e c t r i c  simple cycle combustion turbine uni ts ,  each rated a t  72.8 ntU, and 
a u x i l i a r y  equipment'. Tota l  p lan t  capacity w i l l  be 1,165 mu. The facillty will 
t i e  into an e x i s t i n g  230 KV transmission l i n e  on the p lan t  s i t e .  The f a c f l i t y  
will also include two 5-million ga l l on  fuel o i l  storage tanks, admin is t ra t ive and 
maintenance support bui ld ings,  and a water storage pond. The un i ts  w i l l  be 
fue led by e i t h e r  natural gas or f ue l  oil. A natural gas p ipel ine  i s  located less 
than one m i l e  from the station. The project cost estimate i s  dependent on the 
schedule for bringing the u n i t s  in service. Duke Exhiblf-RBP-1 ind icated plans 
t o  i n s t a l l  from four t o  t w e l v e  u n i t s  I n  1994, w i th  the remainder i n  1995 and 
1996, and in -se rv i ce  c o s t  from $480.523,000 t o  $517,560,000. The estimate 
includes a l l  required l abo r ,  mater ia ls,  equipment, contingency, and engineering 
and supervision costs, as wel l  as overhead costs and legal expenses. I n  
discussing the  current  p r o j e c t  schedule, Mr. Priory i d e n t i f i e d  a construction 
s t a r t  date o f  October, 1991, w i th  the f i r s t  s i x  un i ts  i n  service by sumner o f  
1994. The remaining ten  u n i t s  are scheduled t o  be i n  serv ice by sumner o f  1995. 
He ind icated t h a t  t b  current schedule f s  based on the capacity requirements 
ou t l i ned  i n  Hr. Donald H. Denton's testimony. Yitness Denton stated t h a t  Duke 
plans to b u i l d  the p lan t  i n  the most cost e f f i c i e n t  manner t o  meet the needs o f  
t h e  system, tak ing into account a l l  of the parameters t h a t  Impact construction. 
Other evidence tended t o  show t h a t  two- th i rds o f  the estimated c o s t s  are under 
c o n t r a c t  and one- th i rd  i s  not. 

The primary concerns ra ised w i t h  respect t o  the cost o f  the f a c i l i t y  are 
t h i s e  concerning the air and water permi t t ing  costs. By f i l i n g  dated November 
19, 1990, the Attorney General urges the Conmission t o  delay i t s  decision in t h i s  
case u n t i l  such time as a reasonable showing o f  the costs and condi t ions o f  
compl i ance w i t h  air and water quality environmental regulat ions could be made. 

N.C.G.S. 62-110.1 r e q u i r e s  an appl icant to f i l e  "an es t ima te  o f  construction 
c a s t s  i n  such d e t a i l  as the  Conmission may require." The Conmission must approve 
the c o s t  estlmate. Flule R8-61(b)(9) requires an applicant t o  provide the 
f o l  1 owing: 

A statement o f  estimated cost information, including plans and related 
transmission cap i ta l  cos ts  . . ; all operating expenses by 
categories, inc lud ing fuel costs and t o t a l  generating cost per ne t  KWH 
a t  plant ;  and i n f o m a t i o n  concerning capacity factor, heat rate, and 
p lan t  service l i f e .  
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Cost estimates, not actual cost figures, are required by the statute, and the 
regulatjon and Duke has provided the cost in fmnat fon  required. Ouke witness 
Priory t e s t i f i e d  t h a t  the cost e s t i m a t e  is reasonable, The Commission recognizes 
that any cost estimate may change over time for a variety of reasons, Including 
the permittlng and licensing pyoress. 

The si t l n g  and construction o f  a generating f a c i l  i t y  involves numerous 
permits and licenses as  shown on pages 8-1 t o  8-3 o f  Duke's Rule R8-61(b) f i l i n g .  
The permit t ing and licensing process is time consuming and costly, Ouke has 
spent approximately $8,775,000 on the Linco ln  Combustfon Turbine S t a t i o n  s i t e  and 
plans to spend an additional $16,141,000 prior to the start o f  construction in 
October 1991. The ultimate cost o f  eompl iance with envtronmental permits' at t h i s  
site i s  not  known and cannot be known a t  the present time, In this case 
uncertainty i s  greater than usual because o f  the recent passage o f  new 
legislation on a i r  q u a l i t y .  The February 27, 1991, letter f r o m  OEM which the 
Attorney General has asked t o  submit a s  an exhibft does not either resolve Duke's 
pending air permit applications or quanti fy  new costs resulting f rom the Clean 
Air Act .  We deny the Attorney General's motion to submit the letter as evidence. 

The Commission concludes that i t  cannot wlthhold a decision indefjnltely, 
as requested by the Attorney General, since G.S. 62-82 directs the Commission to 
decide certificate appl icat ions w i t h i n  a certain time frame. Based. on t h e  
es t imate  and the testimony now available, the Commission f fnds t h a t  Duke's cost  
estimate i s  reasonable, However, we recognfte t h a t  the actual cost i s  dependent 
upon future regul a t o r y  developments, the actual construction schedule and other 
factors. The C o m i s s i o n  will therefore direct further reporting and opportunity 
for reevaluation as hereinafter provided. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 9 

Th is  f fnd ing ,  whfch i s  really a conclusfon of law, i s  based upon the 
preceding f indings and discussions of evidence. 

Duke asks t h e  Conmission t o  issue a certiflcate o f  public convenience and 
necessity.  Ouke recognizes t h a t  i t  must .construct and operate the facilfty i n  
s t r i c t  accordance with  a l l  applicable laws and regulations, includlng permits t o  
be obtained from the O I v i s i o n  o f  Environmental Management and the 0-ivlrion o f  
Water Resources dealing with afr and water quality. Duke a l so  recognizes t h a t  
i t  must provide progress reports  as required by G . S .  62-110.l(f), as well as the 
vari0u.s filings requfred by the Comnission ruler on least cost integrated 
resource planning. 

The Publlc  Sta f f  asks the  Comnission t o  go further. I n  addit ion t o  
incorporatlng the Public S t a f f ' s  agreement with Duke an DSH and NUG Issues, which 
has already been discussed, the Public Staff wants the & o m i s s i o n  to require Ouke 
t o  address specifically, and separately from other plants ,  the proposed schedule 
and continuing need for the Lfncoln Cornbustfon Turbine S t a t l o n  In connection with 
fu ture  least cost  integrated resource planning f i l i n g s .  The Publ ic S t a f f  also 
wants a status report addressing the s t a t u s  o f  englneerfng, outstanding permits, 
changes i n  costs ,  and the reasons for  any changes i n  costs. The Public S t a f f  
sees these filings as a means of providing an opportunity to reevaluate this 
proposed f a c i l i t y  based on future changes i n  need or costs. I t  maintained that  
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fu ture  reevaluatl-ons o f  the project in LCIRP filings are advisable because Duke 
can cancel or postpone some o f  the planned un i ts  as conditions requfre. 

As noted above, the Attorney General asks t h e  Comnissiy t o  continue t h i s  
proceeding until more evidence i s  avai lable  an the c o s t  o f  complying wi th  
environmental regulat ions,  CUCA asks the Commission t o  issue a c e r t i f i c a t e  "on 
a t e n t a t i v e  basis" and t o  r e v i s i t  the need for  the f a c i l i t y  annually. Ftnal ly ,  
Intervenors urge the  tomission t o  deny a c e r t i f i c a t e ,  arguing t h a t  Duke has 
f a i  1 ed t o  carry i t s  burden of proof. 

Previously i n  t h i s  Order, the Conmission has found and concluded t h a t  there 
i s  a need f o r  the generation represented by t h i s  f a c i l i t y ,  t h a t  the  f a c i l i t y  is 
consistent w i t h  Duke's current l e a s t  c o s t  integrated resource p l an ,  t h a t  the  
proposea s i te  i s  a p p r o p r i a t e ,  and t h a t  the present cost estimate i s  reasonable. 
The C o m l  ss i on concludes t h a t  a c e r t  i f 1 cate o f  pub1 i c convenience and necess 1 ty  
should be issued. However, as. noted above, the  Conmission recognizes t h e  
uncertainties i n  the load forecasts and the time of conmercial operation fo r  the 
individual uni ts  o f  t h e  Lincoln Combustion Turbine Station. Further, the 
Commission notes t h a t  the pollut ion control technology for the f a c i l i t y  and the 
cost o f  complying w i t h  environmental regulat ions cannot be known a t  t h i s  time. 
We are n o t  dealing w i t h  t he  usual uneertaintles o f  construction. The recent 
passage o f  new clean air  l e g i s l a t i o n ,  the full ef fec ts  o f  which will  not be known 
for some time, makes the situation unique. The Commission concludes t h a t  i t  i s  
best t o  proceed by issuing a certificate based on the present evidence and within 
t h e  time frame required by G . S .  5 62-82, but t o  require  the special reports ,  i n  
addltion t o  those otherwise required by s t a t u t e ,  as suggested by the  Public 
S t a f f  . 

More s p e c i f l c a l l y ,  the  Commission i s  o f  the opinion t h a t  Duke should f i l e  
per iodic  s t a t u s  reports for the  Lincoln Combustion Turbine s t a t i o n  showing: (1) 
the  s t a t u s  o f  necessary S t a t e  and Federal permits; ( 2 )  the s ta tus  o f  engineering 
and construct ion;  (3) explanat ions f o r  any s igni f icant  changes i n  costs or cost 
estimates; and ( 4 )  e x p l a n a t l o n s  for any significant changes f n  forecas ts  or need 
for the p r o j e c t .  The s t a t u s  repor t s  should be f i l e d  annually as a p a r t  o f  the 
annual short-term action p l ans  f i l e d  pursuant  t o  Conmission Rule R8-59, and they 
should be subject  t o  updates under e s sen t i a l ly  the same circumstances as updates 
t o  t h e  short- term act ion plans.  For example, Comnlssion Rule R8-60 requires t h a t  
an update t o  the short-tev. action plan  be f i l e d  w i t h i n  30 days a f t e r  any 
s ign i f i can t  change i n  the ; tad forecast. Such an update should also  be f i l e d  
withi ,n 30 days a f t e r  any s ign i f i can t  change I n  costs  or cost  estimates. The 
Lincoln Combustion Turbine s t a t i o n  should be discussed separately f r o m  t h e  other 
combustion turbtnes i n  Duke's short-term action plans. 

The current docket number for f i l i n g  short-term act ion  plans i s  Docket 
No, E-100, S u b . 5 8 .  If future generic LCIRP proceedings are held i n  a d i f fe rent  
docket rather than E-100, Sub 58, subsequent short-term act ion  plans will  be 
filed I n  t h a t  d i f f e r e n t  docket rather than In E-100, Sub 50. 

The Conmission a l so  concludes t h a t  Duke should f i l e  a status r e p o r t  
approximately s i x  months i n  the future  describing the s t a t u s  o f  necessary permits 
from s t a t e  agencies, Including the Dlvision o f  Environmental Management (OEM) , 
and a lso  describing the c o s t  impact and other impacts o f  the Federal Clean Air 
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Ac t  on the Lincoln Combustion Turb ine  Sta t i on  t o  the extent t h a t  such impacts can 
be more clearly determined a t  t h a t  t ime .  In t h i s  context, such impacts should 
also inc lude other  generating plants a f f e c t e d  by measures taken t o  add the 
t inco ln  Combustion Turbine Stat fan t o  the Duke system. 

Flnally, the  Comnission must t u r n  to the recent motions d e a l h g  w i t h  t he  
proposed i n te rvent  ion  o f  Empj r e  Power Company. The Comni sslon i ssued an Order 
on February 20, 1991, denying Empire's Pet i t ion  t o  Intervene. That Order was 
based on t h e  Petition having been f i l e d  t o o  late. The Comnlssion has been asked 
t o  reconsider, and we have done so. We r e a f f i r m  the denia l  o f  intervent ion i n  
t h i s  docket. As noted above, the procedure for c e r t i f i c a t e  applications Is 
spec i f ied  by G + S .  5 62-82, The Commission does note, however, t h a t  Empire has 
a l so  petitioned to intervene i n  Docket No. E-100, Sub 58, and a separate order 
has been i s s u e d  i n  t h a t  docket. 

IT IS, THEREFORE, ORDERED 'as f o i  1 ow$: 

1. T h a t  a C e r t i f i c a t e  o f  Publ ic  Convenience and Necessity i s  hereby 
granted t o  Duke Power Company f o r  the const ruct ion of the Lincoln Combustion 
Turbine S t a t i o n ,  having an output o f  1,165 megawatts, t o  be located on a s i t e  
n e a r  Lowesvi l le i n  Lincoln County, North Carolina, as applied for i n  t h i s  
proceeding subject t o  the condi t ions here ina f te r  s e t  f o r th .  

2 .  The p l a n t  w i l l  be constructed and operated i n  s t r i c t  accordance w i th  
a l l  appl icable laws and regulat ions,  inc lud ing  permits issued by the North 
Carol i na Department o f  E n v i  ronment , Heal t h  and Natural Resources, and w i t h  the 
current requirements imposed by the  D iv is ion  o f  Water Resources as s e t  f o r t h  i n  
AG-Duke Exh ib i t  No. 4 wi th  such changes as Duke ana the D i v i s i o n  o f  Water 
Resources may agree to hereaf ter .  

3 .  That Duke Power Company shal l  f i l e  status reports with the Comnission 
a t  least annually containing the fo l lowing information about t h e  Ltncoln 
Combustion Turbine S t a t i o n  project :  

( a )  the status o f  necessary State and Federal permits; 
(b)  the s t a t u s  of engineering and cons t ruc t i on ;  
( c )  explanations f o r  any s i g n i f i c a n t  changes i n  c o s t s  or cost 

est imates; and 
Id) explanations for any s ign i f i can t  changes i n  forecasts or need for 

the pro jec t .  

That Duke Power Company shall f i l e  t h e  s t a t u s  reports required herein 
as p a r t  o f  I t s  annual short- term act ion p lans  submitted pursuant to NCUC Rule 
R8-59. Such reports and p l a n s  sha l l  be filed i n  Docket No. E-100, Sub 58, u n t i l  
such t ime as the tomnission opens a new generic docket on 1east.cost integrated 
resource p l  anni ng 

4 .  

5. That  Duke Power Company shall f i l e  updates to the s ta tus  repor ts  
, , fequired herein w i th In  30 days a f t e r  any significant change i n  the cost estimates 
'. o r  forecasted need for the p r o j e c t ,  and t h a t  said updates sha l l  be f i l e d  as 

updates t o  the  current short-term act ion plans .  
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6,  That the status reports required herein shall discuss the LCT p r o j e c t  
separately from the othor combustion turbines i n  Duke's short-term action plans.  

7 .  That Duke Power Company shall f i l e  a supplemental report  wtth the 
Commission approximately s i x  months after the date o f  thfs Order describing the 
s t a t u s  o f  necessary permits from state  agencies, fncluding the D i v i s i o n  o f  
Environmental Management, and a1 so decri bing the cost impact and other impacts 
o f  the federa? Clean A i r  Act  on the Lincoln project .  The supplemental report 
shall also describe said impacts on other generating plants  r e s u l t i n g  from 
measures being taken t o  add the Lincoln project t o  the Duke system. 

8. That  the agreement between Duke Power Company and the Publ ic  S t a f f  
regarding DSM and NUG programs as discussed herein i s  hereby approved and 
adopted . 

ISSUED BY ORDER OF THE COMMISSION. 

T h i s  the $h%ay of q b d  1991. 

NORTH CAROLINA UTILITIES COMMISSION 

( SEAL) erk 
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STATE Of NOGd CAdOLINi . 
UTltlTlES COMMISSION" 

RALEIGH 

DOCKET NO. E-7,  SU8 492 

BEFORE THE NORTH CAROLINA UTILITIES COmISSfON 

In the Matter o f  
Emp i r e  Power Company , 

Complainant 

V .  

Duke Power Company, 

HEARD: 

BEFORE : 

Respondent 

ORDER DENYING COMPLAINT 

Conmission Hearing Room, Dobbs Building, 430 North Sal irbury 
Street,  Raleigh, North Catollna, on December 11, 1991 

Comnissioner Allyson K .  Duncan, Presfding, Chairman William Y .  
Redman, Conmlsslaner Sarah Lindsay T i t e ,  Comnissioner Jul ius  A .  
Yri ght  , Comni ss i oner Robert 0. We1 1 s , and Comi ssloner Laurence 
A. Cobb 

APPEARANCES: 

f o r  Empire Power Company: 

Uilliam Yooduard Yebb, Broughton, Y l l k i n s  & Yebb, P.A., P .  0. 
Box 2387, Raleigh, North Caroljna 27602 

For Duke Power Company: 

Y 1 1 1 h m  Larry Porter, A s s o c h t e  General Counsel and Karol P. Mack 
Senior Attorney, Duke Power Company, 122 South Church Street, 
C h a r l o t t e ,  North Carolina 28242-0001 

Robert Y. Kaylor, Patterson, Dllthey, Clay, Cranfill, Sumner and 
Hartxoq, Post Office Box 310, Ralelgh, North C a r o l i n a  27603 

For  the Using and Consuming Publlc: 

GIsrle 1. Rankin, S t a f f  Attorney, Public Staff--Morth Carol I n a  
Utilittes Conmission, P o s t  O f f l c a  Box 29520, Raleigh, North 
Carolina 27626-0520 

BY THE CMfSSIOH: On Aprll 4, 1991, Empire Powtr Company (Empire) filed 
a formal complaint with the North Caro l ina  Utilities CorPisslon against Duke 
Power Company (Duke) alleging t h a t  Duke f a i l e d  t o  corrrply with Comission Rules 
R8-56(a) and R8-58(e) and w i t h  the Comlssion Order Granting Certificate of 
Pub1 IC Convenience and Necessfty f o r  Uukc's Lincoln Conbustton Turbine Stat ion 
(Lincoln)  in Docket No. E -7 ,  Sub 461. On Hay 13, 1991, Duke f0@Ii&a#uer and 
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a motion to d f s m i s s .  On June 11, 1991, Empire filed i t s  response and requested 
an e v i d e n t i a r y  hearing. On June 17, 1991, the Attorney General served not ice  o f  
intervention. On June 20, 1991, the Public  S t a f f  f i l e d  a statement o f  posi t ion.  
On June 25, 1991, the Attorney General filed a motion for a hearing. The 
Comnission, by Order dated June 28, 1991, ordered t h a t  oral argument be scheduled 
for July 11,  1991, for t h e  purpose o f  considering Duke's motion t o  dismiss. The 
o r a l  argument was held as scheduled. 

By Order of the Comnission dated August 28, 1991, the Comnission denied 
Duke's motion to dismiss and scheduled the matter f o r  hearing on October 23, 
1991, on the issuer set for th  i n  the Order. The Order required t h a t  the hearing 
be l i m i t e d  t o  Consideration o f  two issues: ( 1 )  whether Empire made t o  Duke a 
proposal  o f  reasonably available purchased power that  would have a s ign i f icant  
impact on Duke's least cost integrated resource p l a n  and whether such proposal 
was complete, detailed, and suf f ie fent  for assrrsment, and (2) whether Duke 
arbitrarily denied Empi r e ' s  proposal without  making a deta i  1 ed assessment o f  it 
using reasonable methods and assumptions or ,  if such assessment was made, whether 
Ouke made it a v a i l a b l e  to Empire. 

Extensive discovery was conducted by t h e  par t ies .  I n  response t o  Duke's 
m o t i o n  t h a t  prefiling o f  testimony be required and Empire's motion -that the 
hearing be rescheduled, the Comnission issued an Order on September 17, 1991, 
requir ing pref i led testimony and reschedul inq the hearing f o r  December 1 I, 1991. 
Empire filed its direct testimony by l e t t e r  dated November 19, 1991, and i t s  
rebut ta l  testimony on December 6,  1991. Ouke f i l e d  t t s  testimony by letter dated 
November 2 7 ,  1991. Subpoenas were requested by Empire, and various motions were 
f i l e d  with regard to the request. A t  the pub l ic  hearing, Empire wfthdreu i t s  
motions concerning the subpoenas. 

On December 9,  1991, Duke f i l e d  i t s  motion t o  str ike certain portions b f  the 
testimony o f  Empire witness Steven t. Greenberg. Empire filed a motion t o  strike 
testimony o f  Duke wltness Y. F. Reinke and T, C. HcMeekin on December 11, 1991. 
The motion concerning w I  tness Greenberg's testimony was addressed during the 
hearing, and a port ton o f  witness Greenberg's testimony was struck. The 
outstanding motlon t o  strike testimony o f  wltness Retnke and witness McMeekin i s  
denied. 

. 'Upon ca l l  o f  the cast  for hearing, both Empire and Duke were present and 
represented by counsel. Empire presented t h e  testimony o f  Steven L. Greenberg, 
Vice President o f  Ernpire Power Company, i n  support o f  i t s  complaint'. Duke 
presented the testimony o f  Y .  F. Reinke, Vice  Prestdent o f  System Planning and 
Operating, Duke Power Company and 1. C. HcMeekin, Vice President, McGuIre Nuclear 
S f  t e ,  Duke Power Company. Y i tness U c h e k i  n was V I  ce President , Design 
Engineering during the time o f  the Empire proposal which f s  the subject o f  the 
complaint. Design Englneertng and System Planntng and Operating were responsible 
for review o f  the Empire proposal. 

3ased upon careful consideration o f  the testfmony and exhlb l ts  presented a t  
the hearing, the entire record i n  t h f s  matter, and the issues oat forth by the 
Comnission, the Comntssion now makes the following: 

All other motions not dealt with  a t  the hearing are deemed denied. 
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FINDINGS OF FACT 

1. E m p h  Power Company t s  a -  non-uti  1 f ty  pwer company o r  independent 
power producer ( I P P )  that  was created i n  October 1990 t o  take over the new 
business and proJect development functions of Empire Energy Management Systems, 
Inc. Empire i s  a pro ject  developer. 

2 .  Duke Power Company is a pub l fc  utility operating in North and South 
Caro l ina  where i t  I s  engaged i n  the business of generating, t ransmitt ing,  
d is t r ibut ing  and selling electric power. 

3 .  fn 
combustion t 
subsequent 1 y 
and January 

July 1990, Empire proposed t o  sell electric power t o  Ouke from a 
urbine generating facility t o  be b u i l t  I n  Person County. Empire 
updated and modified i t s  proposal numerous t f m e s  between August 1996 
I991 and agaSn i n  June 1991 and in November 1991. The slts was 

changed t o  Rockingham County i n  December 1990. Other changes Included s i t e  s i z e ,  
facility size, combustfon turb ine capabil  l t y  and manufacturer, heat r a t e ,  fuel 
c o s t ,  staffing, water supply, operating and maintenance costs,  and others. 

4 .  Empire's sole experience i n  power plant  development i s  a 10-megawatt 
cogeneration facility a t  MacOill A i r  force Bare i n  Florida that is s t i l l  under 
construct ion.  

5. Empire had a Memorandum of Understandlng with Westinghouse for the 
design, enginerrlng, procurement, and construction of i t s  proJect. However, t h e  
Memorandum o f  Understanding was subject to termination and was structured so t h a t  ' 
neither party was bound t o  1 lability. 

6. Emplre proposed Yestlnghouse WS0105 combustion turbines. There a r e  
only two such turbines i n  operation i n  peaking a p p l l c a t i o n  i n  the United S t a t e s .  

Empi r e  has never generated any el eetri e power anywhere, 

7 *  I t  has few 
assets .  It has participation offers, but it has no firm agreements f o r  financing 
or equity particlpatton. 

Emplre does n o t  have an income statement o r  balance sheet. 

8. Empl re' s proposal 1 acked s i  t e -  speci f i c , bal ance-of - pl ant i n format i on, 
i .e. ,  information concerning those portfons o f  the plant not supplied pursuant 
t o  a. typical combustion turbine manufacturer's contract. 

9 .  M e n  Empire subsequently applied t o  the Conmission for  a certificate 
o f  public convenience and necessity,  much o f  the technical plant  information 
submitted was identical t o  information submitted by Duke i n  i t s  appl icat ion f o r  
a c e r t i f i c a t e  o f  p u b l i c  convenience and necessity for t t s  Lincoln project .  

10. Even though the proposal was not comlete, Duke was able t o  make 
several assessments o f  Empire's i n i t i a l  proposal and tts supplemental proposal 
by using Duke's own experience and infomation from other fndustry sources. Duke 
conducted two technical assessments and three economic assessments o f  Empi r e ' s  
proposal during the period o f  August 1990 through January 1991. Ouke spent 
signif icant time and resources i n  these assessments and Ouke discussed i t s  
overall concerns and concluslons with Emplre in September and November 1990 and 
I n  January and June 1991. 

3 
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11. Duke made c e r t a i n  modifications t o  Ernpire's propospl i n  order t o  e i ther  
correct errors o r  p u t  it on a comparable basis . w i t h .  Duke's supply-side 
a1 ternatlve, the tincoln County Project .  Duke made certain assumptions because 
the proposal was Incomplete. Duke's modifi_eatlons and assumptions were 
reasonable.  a 

12. nuke conducted a technical assessment o f  Empire's original proposal i n  
August and September 1990. Thi s e v i l  uat i on : ddent i f i ed 13 areas of, ,concern, 
including (among others i d e n t i f i e d  in the distussion o f  evidence) th output 
ra t ing  and the startup time o f  the turbines proposed, the re1 i a b i l  i ty o f  the 
water source proposed, the maintenance and inspection intervals proposed, t h e  
i nadequate s t a f f  i ng proposed, i nconsi s t  en e i  es i n the construct I on schedul e 
proposed, and Empire's lack of experience. Ouke concluded from this evaluation 
that i t  could n o t  prudently rely upon Empire for peaking power i n  the time frame 
proposed. 

13. Duke conducted an economic assessment o f  Empire's o r i g i n a l  proposal i n  
September 1990. This  assessment showed t h a t  t h e  proposal of fered no cast 
advantage t o  Ouke. 

14. Empire made a supplemental proposal i n  October 1990 and Duke p e r f o m d  
addit lonal assessments o f  i t  i n  November 1990. The supplemental proposal 
satisfactorily addressed some, but not  a l l ,  of Duke's concerns. Duke continued 
t o  have concerns about the turbines'  startup time, maintenance and inspections, 
noise ,  and Empire's lack  o f  experience. Duke again concluded that i t  was not 
prudent to rely upon Empire and t h a t  the proposal offered no cost advantage. 

Empire presented Ouke a L i f e  Cycle Cost Analysis in January 1991 i n  
which ft claimed that i t s  project offered Duke a $100 m i l l i o n  savfngs. Duke 
performed i t s  own economic analysts using Empire's methodology and again 
concluded that there was no cost  advantage i n  Empire's proposal. 

15. 

16. Other Issues raised during t h i s  proceeding relating t o  the 
in terpre ta t ion  o f  Commission. Rule RB-SB(e) and t o  the appropriate e v a l u a t i o n  
process by which utilities should assess future purchased power proposals may be 
raised i n  the pending least cost  Integrated resource planning docket, Docket No. 
E-100, Sob 68. 

EVIOENCE AND CONCLUSIONS IN SUPPORT O f  FINDINGS OF FACT NOS. 1-7  

These findings concern the Issue o f  whether Empire made I proposal  o f  
reasonably ava i  1 ab1 e purchased power. 

Empire witness Greenberg contends that from July 1990 t o  January 1991, 
Emplre made a bona f i d e  power sales proposal t o  Duke. He tes t j f i ed  that  on July 
24, 1990, Empire telephoned Duke and sent a facsimile letter describing i t s  power 
sales proposal for dispatchable, long-tern peaking capacity, beginning as early 
as 1994. On July 31, 1990, Empire presented Duke with  a written proposal, In 
i t s  proposal, Emplre had identlfled several s i t e s  which would support the 
proposed facility, had entered into a Memorandum o f  Understanding for 
engineering, equipment procurement and construction services w i t h  an experienced, 
turn-key suppl ier o f  such f a c i l l  t i e s  (Yestinghouse), and had Identified var ious 
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methods of financing the facility i t  proposed. Emplre's okiginal o f f e r  t o  Ouke 
was f o r  up t o  three 100-MU increments of peaking power f rom a s i t e  i n  Perron 
County, North Carolina called the Rolling Hills project. 

YStness Greenberg stated that the Rolling H i l l s  pro ject  was conceived a t  the 
beginning of 1990 when Empire prepared t o  respond t o  a competi t ive solicitation 
for peaking power being conducted by a North Carollna municipal utiljty system. 
Empire decided not t o  submit a b id  to the municjpals and i n s t e a d  made a proposal 
t o  Duke for the Rolling Hills project. 

Yitness Reinke t e s t i f i e d  t h a t  on July 24, 1990, Empire telephoned t o  ask 
Ouke i f  i t  might be interested i n  an o f f e r  f r o m  Ernpire t o  sell Ouke up t o  
1,000 MU of simple  cycle eombustlon turbine capacity in 100-W increments f r o m  
a facility t o  be located i n  Person County. No p r f c e  Information o r  other details 
were discussed i n  the phone conversation. On July 31, 1990, Empire provided i t s  
o r i g i n a l  proposal Including prices for up t o  300 W i n  Person County fol lowing 
up on i t s  July 24, 1990, oral offer. Witness Reinkc further t e s t l f i e d  tha t  on 
numerous occasions between August 1990 and January 1991, Empire updated and 
modified i t s  proposal .  I n  fact, Empire modjfled i t s  proposal i n  June 1931, after 
Empire had f i l e d  i t s  complaint against Duke. Changes included s i t e  location, 
s i t e  s i z e ,  facility size ,  combustion turbine capabi l i ty  and manufacturer, heat 
r a t e ,  fuel c o s t ,  s t a f f i n g ,  water  supply, and operating and maintenance cost,  
among others. Empire changed two major aspects (C ip ic l ty  and s i t e  Size) of I t s  
p r o j e c t  as la te  as November I991. Witness HcMeekin t e s t i f i e d  that Empire's 
numerous changes contr ibuted t o  Duke's belief that Empire was n o t  very 
knowledgeable about generating facil i t i e s .  Duke's prrl iminary assessments o f  
Empire's proposal were on the  basis o f  Ernpire's 300-MU o f f e r  a t  the Person County 
s i t e .  

Ouke witnesses Reinke and McMeekin t e s t j f f e d  tha t  Duke had serious concerns 
about Empire's lack of experlence in the development, desfgn, construction, 
owners h j  p and o p e r r t  i on o f  1 w g e  generating pl ants, fnpi re's uncertai R f i nine f a1 
resources, and what Duke considered to be signif icant technical problems 
a s s o c i a t e d  w i t h  Empire's proposal. These concerns led Duke t o  conclude that i t  
could not prudently rely on Empire for relfable, cost -ef fect ive  peaking power i n  
the 1994 time frame. Therefore, Ouke d4d not conrlder Empire's project t o  be 
reasonably avail ab1 e. 

Witness k k e k l n  t e s t i f i e d  that  one o f  Duke's major concerns was Empire's 
lack o f  experience. Empire's sole experience i n  power plant  development 
consjsted of a 10-MU cogeneratton faetlity at MacDill Air Force 8ase i n  Florida. 
That $15 mil l ion  f a c i l i t y  was s t i l l  under construction and has not generated 
power to date.  Uitness k n e e k i n  indicated t h a t  Empire's l a c k  o f  experience was 
obvious from the proposal In t h a t  the proposal demnstrated l i t t l e  knowledge o f  
combustion turbine 1 icenslng, s i t ing,  design, construction and operation. He 
further t e s t i f i e d  t h a t  the principals of Emplre had l i m i t e d  experlence. He said 
that  Duke had concerns about the re1 i abi 1 i t y  and del Iverabil l t y  o f  a product by 
a team w i t h  no experience f n  the generating facility business. 

Empire witness Greenberg pointed out tha t  Empire was trying to  s e l l  Ouke 
c a p a c i t y ,  not equipment, and tha t  Duke should h a m  considered the experience of 
Westinghouse. Yitness Greenberg tes t i f i ed  as to Yestinghouse's experience f n  the 
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turn-key design, f ab r i ca t i on  and const ruct ion of peaking. combustion turb ine 
p l a n t s  and t o  Emplr&s- reasons- "for se lec t ing  Yedinghouse turbfnes f o r  i t s  
proposal. 

Witness Greenberg t e s t i f i e d  t h a t  Empire's role as pro jec t  developer i s  t o  
coordinate the resources of those entities which special fze i n  spec i f i c  aspects 
o f  a power pro jec t ,  such as s l t i n g ,  permi t t ing,  l icens ing,  procurement, 
construct ion,  f inancing, fue l  supply, and operation and maintenance. Uttness 
Greenberg said, "You could almost describe [Empire] as a she l l  corporation. . .* 
He t e s t i f i e d  t h a t  Empire had entered i n t o  negot iat ions w i th  a subsidiary o f  
Balt imore Gas and E lec t r i c ,  a company with substant ia l  experience i n  the 
independent power industry,  for participation i n  the Rolling H i l l s  p ro jec t  and 
had discussed p a r t i c i p a t i o n  i n  i € s  p r o j e c t  w i t h  Yestinghouse and C o m r c i a l  Union 
Energy, He stated t h a t  Ernpire had almost a dozen najor:developers, u t i l i t y  
subs id iar ies and contractors who expressed their desire t o  pa r t i c i pa te  i n  the 
Ro l l i ng  H i l l s  p ro jec t .  Duke witness HcHeekin polnted out t h a t  while Empire 
br ings up the p o s s i b i l i t y  t h a t  Westinghouse and other experienced and f i nanc ia l l y  
strong companies might p a r t i c i p a t e  i n  the Ro l l i ng  Hills project, no f im  
conmitments f r o m  these companies have been forthcoming. Further, no i n f o m a t f o n  
regarding po ten t ia l  equi ty  investors  had been presented t o  Ouke. 

Witness McMeekin t e s t i f i e d  t h a t  a l l  u t i l i t i e s  must deal with t h e  fact  tha t  
s igning a purchased power contract w i t h  an I P P  or QF does not  assure t h a t  the 
power w i l l  be available when needed. He potnted out t h a t  V i r g i n i a  Power signed 
up near ly  30 projects as a r e s u l t  o f  i t s  December 1986 and March 1988 
s o l i c i t a t i o n s .  The majority o f  the accepted proposals were by QFs. O f  those, 
seven have been terminated and others are struggling. To avoid th is  problem, 
witness HcMeekin said u t i 1  i t i e s  must c a r e f u l l y  screen po ten t ia l  suppl iers and 
re l y  only on those t h a t  have a high probability o f  success. For t h i s  reason, 
purchased power sol i c f t a t f o n s  ask for f i nanc ia l  informat ion as well as technical 
information. Potential suppl iers must demonstrate through their proposals tha t  
they are f i nanei a1 ly  and t e c h  i ea1 1 y capable o f  del i vering the pro jec t  as 
proposed. Duke witness kneek in  testified t h a t  Empire d i d  not  demonstrate i t s  
,f i nanc i a1 or techni ea1 eapabi 1 i ty . 

I n  response t o  Empire's assertions regarding Westinghouse's experience and 
the claimed advantage o f  Yestinghouse Y50105 combustion turbines (CTs) ,  Ouke 
w i  tness McMeekin t e s t i f i e d  regarding industry experience w i th  General Eleetrtc 
( G E )  and Yestinghouse CTs i n  peaking appl fca t ions  and pointed out  t h a t  ' f i e l d  
exper i ence wl t h  Ues t 1 nghouss Y50105 CTr I n  peaking appl i cations i s 1 i m i  ted . Yhen 
considering the need for CTs on the Ouke system, Duke determined t h a t  high 
r e l i a b i l i t y  was paramount given the expected use o f  the CTs I n  peaking 
appl icat ions.  Duke concentrated on f i l l i n g  t h i s  need w i th  field-proven 
equipment Y f  tness McMeekin s tated t h a t  there uere approximately 15 YSOlDSs 
I n s t a l l e d  In the United States w i t h  two o f  these i n  peaking appl icat ions.  There 
were nearly 100 6E 7001EA CTs i n s t a l l e d  i n  the United States wi th  over hal f  of 
these i n  peaking appl lcat jons.  Duke selected GE turbines for i t s  L incoln 
p ro jec t ,  p a r t l y  on the b a s i s  of th is  concern. 

Empire witness Greenberg t e s t i f i e d  that Empire o f fe red  various guarantees, 
such as completion, output quantity, output availabtlity, star tup a v a i l a b i l i t y ,  
and heat rate. These i ne1 uded guarantees of Uest i nghouse, i nsurrnce pol I c i e r  , 
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completion bonds, cash, marketable secur i t ies  and l e t t e r s  o f  c red i t .  He 
t e s t i f i e d  t o - E m p i r e ' s  will ingners t o  provide bonds, deposits, guarantees, other 
fo rms  o f  s e c u r i t y ,  and a r i g h t  of first re fusa l  on the p lan t  t o  Duke so as t o  
provide Duke wi th  the utmost pro tec t lon  fo r  i t s  customers and the utmost 
confidence i n  Empire's ability t o  dellver on i t s  proposal. Empire's contention 
was t h a t  its guarantees on the p ro jec t  made i t  "reasonably avallable." However, 
witness Greenberg admitted on cross-examination t h a t  i t s  guarantees do not 
p r o t e c t  aga ins t  not having power avai lable.  

Duke witnesses Reinke and HcMerkin addressed Duke's concern about Empire's 
guarantees. Duke bad grave doubts about any guarantees from an inexperienced 
developer l ike  Empire, and Duke questioned what recourse Duke would have i n  the 
event tha t  such guarantees were not met. Ultners  HcMeeltin t e s t l f i e d  t h a t  even 
i f  Empire -couTd provide guarantees, Duke must be concerned about i t s  r isks i f  
Empire cannot successful ly complete the pro ject ,  No amount o f  penal tles could 
account for the impact t o  Ouke's customers o f  not  having the generatlon i n  place 
when needed to meet customer demand. Uitness Reinke noted that Ernpire's 
statement that i t  will guarantee the project means nothing a t  t h i s  time because 
Empire apparently has no assets. He sa id that Empire was simply asking Duke t o  
trust i t s  ability t o  obta in  such guarantees f r o m  other sources. 

W f  tness Greenberg contended t h a t  Empire's proposal was one o f  reasonably 
available power because Yestinghouse, an experienced buflder o f  C f  projects, had 
signed a Memorandum of Understrndjng (MU)  with Empire t o  provide turn-key 
des i gn , eng i neeri ng , equ i pment procurement , construct ion and probably operat  i on 
o f  Empire's R o l l i n g  Hills project. Empire's position was that Duke should not 
rely on Empire,  but on Westinghouse. However, the Memorandum o f  Understanding 
s t a t e s  t h a t  i f  Yestinghouse's revised p r i c e  under thelr agreement makes the 
transaction uneconomic f o r  Emptre, then the Memarandurn O f  Understanding may be 
terminated, and f u r t h e r  t h a t  ne i the r  Empire nor Yestjnghouse shall be l i a b l e  t o  
the other for any damages ar is ing  out o f  tenninat ion o f  the l e t t e r .  Under cross- 
examinat ion,  witness Greenberg described M U S  as documents t h a t  are structured 
so t h a t  they can be signed quickly,  sometimes overnight, t o  demonstrate the 
i n te res t  o f  two p a r t i e s  t o  do a project .  They are not  reviewed by counsel, and 
they a r e  s t r u c t u r e d  so t h a t  neither party  Is bound t o  a multi-hundred m i l l i o n  
dol 1 ar 1 i a b i l i  ty. 

Duke witness Reinke t e s t i f i e d  tha t  f inanc ia l  strength uas an important 
consideratlon in assessing the a b i l l t y  o f  an independent power producer (IPP) to 
successfully execute t h e  contractual obl iga t ions  o f  any project.  Requisite 
f i n a n c i a l  strength i s  required by lenders p r i o r  t o  providing project  f inancing. 
financial strength I s  also important during the operational phase o f  any pro jec t  
i n  case of deficient cash f l o w  pro ject ions.  The r b i l  i t y  o f  the owners to back 
a project w i t h  adequate f inancial  resources 1s essential  i n  assuring a r e l i a b l e ,  
dependable pro jec t .  

In response t o  Duke's request f o r  f i n r n c l a l  infomrtlon, Empire stated that  
i t  was a p r i v a t e l y  held company and t he re fo re  does not have an annual report or 
SEC Form 10-K. Empire a l s o  indjcated t o  Duke that I t  had not needed to assemble 
a c e r t i f i e d  or uncertified income statement or balance sheet and thus none was 
available. I f  one were avallable, i t  would primarily reflect the expenses 
Incurred i n  developing the R o l l i n g  Hills project as a net loss on the income 
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statement and as a cap i ta l i zed  asset on the balance sheet. Empire fu r the r  s ta ted  
t h a t  i t  had received "bona-fide' proposals f r o m  equi ty  invastors but that--Empire 
could not provide them because they were conf ident ia l .  

Witness Greenberg t e s t i f i e d  t h a t  Empire has not  had any d i f f i c u l t y  f inancing 
the p r o j e c t  to date. He s ta ted  t h a t  Empire's proposal ind icated t h a t  f inancing 
was t o  be provided by Sanwa Business Credi t  Corporation, a wholly-owned 
subsidiary o f  Sanwa Bank of Japan. He tes t i f ied  tha t  since making i t s  proposal, 
Empire had also had p a r t i c i p a t i o n  offers from e l e c t r i c  u t i l i t i e s ,  subsidiar ies 
o f  an equipment manufacturer, and an insurance company, each o f  which confirmed 
the v i a b i l i t y  of Empire's pro jec t  based on t h e i r  de ta i l ed  review o f  Empire's 
proposal and on their experience i n  havfng developed and financed similar large 
independent power pro jects .  However, he acknowledged t h a t  no firm agreements f o r  
f inanc ing o r  equity p a r t i c i p a t i o n  had been reached with any partners, f tnaneiers, 
or subcontractors. 

Duke witness HcHeekln test i f ied t h a t  problems with Empire's proposed 
schedule for i t s  p ro jec t  contr ibuted t o  Duke's conclusion that Empire's proposal 
was not  one o f  "reasonably avai lab le purchased power.. The S i t i n g  sect ion o f  
Empi re 's  proposal stated tha t  construct Ion o f  the p l a n t  should take approximately 
one and one-hal f  years. The Schedules section, however, only showed a one-year 
const ruct ion dura t ion  on both schedule charts, and the const ruct ion period ended 
s i x  months prior t o  the l a s t  equipment de l ivery .  A lso,  the e a r l i e s t  CT 
procurement and fabrication a c t i v i  t i er  shown on the schedule char ts  would not 
r e s u l t  i n  equipment del ivery supporting the construction schedule. 

Witness Reinke t e s t i f i e d  t h a t  an IPP pro jec t  l i k e  Empire's does not  o f f e r  
flexibility equivalent t o  a u t i l i t y - b u i l t  project l i k e  Lincoln. Duke could 
accelerate or slow down the construction of LIncoln t o  b r i n g  any number o f  un i t s  
on l i n e .  as  needed. Duke has negotiated supply contracts w i t h  i f s  vendors that  
a l l o w  Duke the flexibility t o  change the schedule so that  Duke can place the 
units i n  s e r v i c e  when they will  be needed and when they w i l l  be least cost. This 
f l e x i b i l  I t y  a1 so supports Ouke's e f f o r t s  i n  demand-ride management (DSH) i n  that  
DSH program impacts a r e  less exact than supply-side optlons. Duke evaluates i t s  
resource needs each year as a part o f  I t s  normal planning cycle and utilfres the 
7 e a s t  cost  resources t h a t  provide an adequate and dependable e l e c t r i c  supply. 
If p7 anned supply-side resources a r e  provided by purchased power contracts which 
requfre capaci ty payments beglnning on a specific date, provided the capacity i s  
available, f l e x i b i l i t y  would be l i m i t e d  by the contract and may only be 
achievable a t  a substanti  a l l y  1 nereased c o s t .  

The Conmtsslon concludes t h a t  Empire did s u k i t  t o  Duke a w r i t t e n  power 
sales proposal for dfrpatchable peaking combustion tu rb ine  capacity on July 31, 
1990. Th is  proposal was updated and modified by Emplre on severa l  occasions 
between Ju l y  1990 and June 1391. The Comission also concludes that  Duke made 
a pre l iminary examination of Empire's proposal and, based on i t s  p r s l  iminary 
examination, Duke had leg i t imate  concerns regarding Empire's lack o f  experience, 
the l i m i t e d  experience in peaking service o f  the C f  u n i t s  proposed by Empire, 
Empire's uncer ta in  financial resources, and problems with Empire's proposed 
const ruct ion schedules. These concerns led Duke t o  conclude that Empire's 
proposal would present an unacceptable r i s k  t o  Duke's custmrs and was, 
t he re fo re ,  not a reasonably a v a i  1 ab1 e purchased power opt ion,  
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I t  i s  important t h a t  u t i 1  M e r  screen potential -suppliers.for financial and 
technical capabil  i t y  and rely on those t h a t  have a high probabit  i t y  o f  success. 
Ouke's conc?urions t h a t  i t  could not safely r e l y  on Empire for peaking power and 
t h e r e f o r e  t h a t  Empi re's proposal did not tons t  1 t u t e  a reasonably ava i  1 able 
purchased power resource were appropriate. 

EVIDENCE AND CONCLUSIONS IN SUPPORT OF FINDINGS O f  FACT NOS. 8 - 9  

These findings concern the issue of whether Empire's proposal was complete, 
det a l l  ed, and s u f f i c i e n t  . 

Witness Greenberg contended i n  his direct testimony t h a t  Empire's proposal 
included v i r t u a l l y  a l l  of the elements tha t  are c o m n l y  required by utility- 
sponsored peaking power sol i e i  t a t l o n r ,  c i t l n g  excerpts from the 1989 Vi rg in ia  
Electric and Power Company solici t a t l on .  He then listed solicitation i n f o m a t i o n  
requirements which Empire provided to Duke. I n  h f s  rebu t ta l  testimony, witness 
Greenberg provided an i temized listing of balance-of-plant technica l  informat ion 
i n  Empire's appl fcatfon f o r  a C e r t i f i c a t e  o f  Public Convenience and Necessity. 
He cross-referenced t h i s  in format ion t o  loca t ions  i n  Empire's proposal - to Duke, 
which was Included in Empire E x h i b i t  SLG-1. Under rebu t ta l  cross-examination, 
ui tness Greenberg contended t h a t  the  bulk o f  the brl ance-of -p l  ant information 
sought by Ouke was contatned w i t h i n  Tabs ( I )  through (N) of Ernpire's proposal. 
He denied Duke's statement t h a t  Tabs ( I )  through (N) contajned turbine, not 
balance-of-plant,  information. 

Yitness Greenberg indkated i n  dfreettestimonythat Empire d i d  not provide 
Duke a l l  i t s  data and tha t  much o f  the equipment-specific i n f o m a t i o n  was not 
provided because Empire was s e l l i n g  Duke capacity, not  equipment. He stated tha t  
more information was avai lable,  but Empire expected to provide that later i n  
response to  speci f I c questions . 

Witness Greenberg also t e s t i f i e d  that a number o f  updates t o  the proposal 
were provided t o  Duke as a result o f  Emplre's continued development o f  the 
pro ject ,  further rev iew o f  i t s  proposal and ongofng discussions wi th  
Uestinghouse. The updates Included transmirsjon p r i c e  estimates t o  move the 
power i n t o  Duke's territory, updated power output guarantees, and updated pr ic ing  
proposals  based on these other updates. Witness Greenberg noted several changes 
and options regarding the responsibility and costs o f  facility operating and 
malntenance (OM). In response t o  Duke's September 1990 comments on OM, Empire 
increased I t s  prices, added contingencies, and confirmed costs and pr ices with 
Uestinghouse. Empire also provided Duke the option o f  performing OW i t s e l f  or 
through i t s  preferred contractor.  

I n  regard t o  s i t e s ,  witness Greenberg t e s t i f f e d  that a f t e r  the supplemental 
proposal  was submitted, Empire contfnued t o  pursue addittonal s i t e s  i n  Duke's 
territory, p r i m a r i l y  I n  Rockingham County. Rockingham County was selected due 
t o  i t s  c l a s s i f i c a t i o n  as an attainment area, t t s  loca t ion  i n  the northeast p a r t  
o f  Duke's se rv i ce  terr l tory,  and i t s  l oca t i on  on the Transco p ipe l ine .  He also  
s t a t e d  t h a t  Empire d i d  not tell  Duke about the s i t e  u n t i l  December 1990, when i t  
provided the Rockingham County S i t e  Proposal t o  Duke along with add i t iona l  heat  
rate I n f o m a t l o n  on the Yestinghouse equipment. Witness Greenberg elaimed thBa 
would enable Duke t o  rr-analyze the  economies o f  Empire's project b r c l ~ ~  
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the heat  rates provided by Empire and by eliminating" the fixed cost o f  
transmission frm the Person County. slts. 

Uitness k n e e k i n  testffied t h a t  Empire’s or ig lna l  proposal was not complete, 
detailed and sufficient f o r  Duke t o  perform i detailed assessment thereof. 
However, based upon Duke‘s knowledge o f  combustion turbjnes,  Duke performed 
technical and economic evaluations o f  the proposal i n  order t o  determine whether 
Empire’s proposal could conceivably benefl t Duke’s customers. The assessment of  
the proposal was d i f f i c u l t  because Empire provided numerous changes t o  the 
proposal during the time Duke was making i t s  assessments. 

Uitness Reinke testified t h a t  Empire provided a supplement t o  i t s  proposal 
dated October 9, 1990, reviolng.eertain aspects o f  i t s  proposal.  The revision 
pr imar i ly  addressed several, but not a l l ,  o f  Duke’s major areas o f  concern. 
Witness Relnke indjcated tha t  Empire continued t o  correspond with Duke. On 
December 28, 1990, January 2,  1991, and January 7, 1991, Ernpire i d e n t t f i e d  an 
additional s l t e  for the Empire project  and provided further information on s i t e s  
and heat rate. Empire met with Duke on January 9, 1991, and provided Duke with 
i t s  l i f e  Cycle- C o s t  Analysis of the Empire project .  

Witness kneekin disagreed with Empire’s statement t h a t  these changes were 
a s ign  o f  f l e x i  b i l  i t y .  He stated that Empire’s numerous changes contributed t o  
Duke’s b e l i e f  tha t  Empire was not very knowledgeable about generating f a c i l i t i e s .  
For example, Empire adjusted i t s  pricing only once due t o  s i t i n g  changes. Empire 
fncreased the capacity charge t o  r e f l e c t  the cost  o f  using a pumping station for 
one o f  the Alamance County s i t e s  but proposed different s i t e  locattons and s i t e s  
without changes i n  pr ice .  

Y i  tness McMeekfn indicated tha t  one o f  the shortcomings of the var ious 
Empfre proposals was the lack  o f  balance-of-plant information, 1 .e.*  information 
concerning a l l  port ions o f  the p lant  not  supplied pursuant t o  the typical  turbine 
manufacturer’s contract .  Duke contended t h a t  Empire provided a standard package 
of i n f o m a t l o n  on the turbine package from Yestinghouse, which i s  typical ly  
provided to potent ia l  customers, but did not  provide s u f f t c i e n t  site-specffic 
balance of  plant  tnfomat ion.  Witness HcMeekin stated tha t  necessary technical 
information for adequate balance-of-plant assessment would have included the 
f o l l w i n g :  

1. 

2 .  

3 .  

Conceptual mechanical and electrical system descriptions t o  include 
electrical one line diagrams, process f l o w  diagrams, e tc;  

Conceptual I d e n t i f i c a t i o n  and description o f  components and structures 
included i n  the f o c l l i t y ;  and 

Site plan and other drawings defining the basis o f  the of fer .  

Uitnesr McMeekln provided excerpts from 1989 Flor ida  Power and t ight  Company and 
V i r g i n i a  E l e c t r i c  & Power Company proposals t o  demonstrate that other u t i 1  i t i e s  
have required this level o f  technical detail .  

Yftness McMeekin described the balance-of-plant information and the leve? 
of detail included i n  Ernpire’s proposal,  including updates and revisions, t o  
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support his contention t h a t  inadequate in fomat lon  was provided. As an example 
to further demonstrate t h a t  balance-of-plant information was lacking, the body 
o f  the Techntca? Informatfon section o f  the original proposal was shown i n  
McHeekin Exhibit 3. No balance-of-plant data was included. None was included 
i n  this section o f  the supplemental proposal either. Other sectfons provided 
detai led  information on the turbine and supporting a u x i l i a r y  equipment. No such 
sect ions  e x i s t e d  for the balance o f  p lant .  The balance-of-plant  information 
which was provided was very general w i t h  l i t t l e  or no detail. 

Y i  tness McMeeki n provided an exampte o f  the importance o f  bal ance-of-pl ant 
information f o r  the p l a n t .  tie noted t h a t  Empire had allocated $1.75 million for 
interconnection i n  the Financing section o f  i t s  proposal. Ye t  usfng the estimate 
range and unit cost figures--submitted by Empire i n  i t s  proposal for the 
switchyard and transmission lfne and using the actual length o f  transmission 1 ine 
required to the €no Tit at the Person County si te ,  the cost  for the switchyard 
and transmission l i n e  could have been as high as $12.3 million. Thus, the Empire 
interconnect allocation could have been understated by as much as $10.55 mtllion. 
which would have Sncreased Empire's $122 million c a p l t a l  cost  by 8.6%. Simtlar 
interconnect c o s t  discrepancies existed i t  the Rockingham County rite where Duke 
estimated Interconnect cost  at approximately $6 mill ion. These interconnect cost 
estimates did not include the cost of upgrading the e x i s t i n g  transmission system. 

W i  tness McMeekin described other errors rssocl ated w i t h  Empi re's 
interconnect cost .  The Financing section o f  Empire's orfginal proposal contained 
a constant $1.5 million interconnect cost  for a one-, two-, or three-unit  
facility. In the supplementary proposal, the constant interconnect cost 
increased t o  11.75 rnlllton; however, much of the cost associated w i t h  
interconnect i s  unit-related so that the  cost  should increase with  the number o f  
uni ts .  He testified t h a t  t h i s  was a cost ly  error and served t o  demonstrate 
Empi re 's  1 ack o f  understanding regarding the elements involved and theft 
interrelationship w i t h  the p l a n t .  

Y i  tness McMeekin noted t h a t  Empire attempted t o  d i v e r t  a t tent ion  away from 
its lack  o f  adequate information by s t a t i n g  tha t  detailed and "working scale 
model information" uas not  available. Such type o f  modeling 1 s  not part o f  
indust ry  practfce and was clearly ne i ther  required nor appropriate. On the other 
hand, balance-of-plant in fomat ion ,  .Including layout drawings and descriptions 
of p l a n t  systems and equipment, has been and continues t o  be provided a s  standard 
practice i n  b i d  rollcltations o f  u t i l i t i e s .  

Witness McUeekin stated t h a t  there was recent evidence i n d i c a t i n g  that  
Empi re real Ired that i t s  bal ance-of - p i  ant information submitted t o  Duke was 
deficient. In i t s  October 31, 1991, application to the Conmission for  a 
Certificate o f  Publ ic Convenience and Necessity f o r  the Rolling Hills facility 
In Rockingham County, Empire included the kind o f  balance-of-plant Information 
t h a t  Duke considered necessary for an adequate technical assessment. This  
information was essent ia l ly  not included i n  Emptte's proposal t o  Duke. Witness 
HcMeekin noted, however, tha t  much o f  the technical plant  infomation submitted 
to the Conmission by Empire in i t s  Rolling Hills certificate application was a 
verbatim duplication o f  the information submitted by Duke i n  i t s  Lincoln 
certificate appl l ea t ion .  
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Ouri ng cross-examination of w i tness  Greenberg, a comparison the Lincoln and 
Roll ng H i  11 s c e r t  i f Jcr te  appl ications war d i  $cussed. Greenberg acknowledged 
t h a t  Empire had copied portions of Duke's L inco ln  appl ieation verbatim. Under 
i t s  1 aste Water Treatment System descript ion,  Duke stated t h a t  Lincoln's t reated 
waste water was to  be released d i r e c t l y  i n t o  Killian Creek. In copying the 
L incoln a p p l i c a t i o n  f o r  the corresponding sect ion o f  the Roll ing H i l l s  
appl icat ion,  Empire omit ted t h i s  statement and no means o f  discharge was 
i d e n t i f i e d .  Upon cross-examination, witness Greenberg could not explain Ernpire's 
method o f  t reated waste water discharge. 

Empire contends that  i t  d i d  not  include much o f  the equipment-specific 
information I n  i t s  proposal because i t  is-proposing t o  sell Duke capacity, not 
a plant .  The Comnission notes that Empire i s  proposing t o  sell capacity from a 
s ing le power p lan t  w i t h  no a l te rna t i ve  generating resources t o  p rov ide  
rep1 acement power Empire's proposal i s  not the same as a capacity purchase f r o m  
a generating system which can provlde capacity f r o m  m u l t i p l e  sources. If 
Empire's s ing le power plant  i s  unre l iab le  or more cos t l y  than projected, Empire 
has no replacement power options. Complete informat ion on the equipment 
comprising the p lan t  should be pa r t  of a proposal imorder for Duke t o  detemfne 
the expected re1 i a b i l  i t y  o f  the p lan t  t o  meet customers' load requirqments. 

The Comni ss ion  concludes t h a t  the record shows t h a t  Empi re essentially 
provided a standard Yestinghouse combustion turblne proposal t o  Duke without 
s ign i  f icant s i  te-speci f i c  information including necessary bal anee-of - p l  ant 
information. The technical  scope o f  information and leqel o f  detail dfd not meet 
the requirements established by other  u t i l i t i e s  i n  t h e i r  purchased power 
sol i c i  ta t ions .  The balance-of-plant informat ion furnished was incomplete, and 
the limited information provided was very general wi th  l i t t l e  or no d e t a i l .  
Ernpire did provide balance-of-plant i n f o m a t i o n  with i t s  subsequent appl icatfon 
t o  the Comnission f o r  a Cer t i f i ca te  o f  Publ ic Convenience and Necessity for 
Rolling H i l l s ,  but Empire acknowledged I t  copied t h a t  informat ion from an e a r l i e r  
Duke appl i c a t i o n .  Further, as previously discussed, there were numerous changes 
i n  Empire's proposal. Empfre submitted severa l  changer and options t o  Duke w i t h  
regard to output, heat rate, interconnect cos t ,  s i t e ,  and pricing, All o f  these 
issues should have been conf lmed and incorporated prior t o  submittal t o  Duke. 

..The Comnission concludes t ha t  Ernpire's proposal 'was not complete, detailed 
and s u f f i c i e n t .  The t o m i s s i o n  has previously concluded tha t  the proposal was 
not one o f  reasonably available purchased pouer. The first issue identified by 
the cornissf on--whether Empire made a proposal o f  reasonably avai lab le purchased 
power t h a t  was complete, de ta i l ed  and sufficient t o  per fo rm an assessment--is 
therefore answered no. Based on Duke's pre l  in i  nary evil uat ion o f  the proposal, 
no f u l l  assessment was required. Honetheless, Duke d id  perfonn'assessments of 
the proposa l ,  and the Conmission has considered them. 

EVIDENCE AN0 CONCLUSIONS I N  SUPPORT OF FINDINGS OF FACT NOS. 10-15 

These findings concern the issue o f  whether Duke made I detalled assessment 
o f  Empire's proposal using reasonable m e t h d s  and assumptions. 

Y I t n e s s  Greenberg t e s t i f i e d  t h a t  as a result o f  Empire's Request for 
Productlon of Documents, Empire learned t h a t  Duke dld  conduct a detailed 
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assessment o f  Empire's proposal V i  tness Greenberg 
acknowledged t h a t  he reviewed -Duke's technical assessments and tha t  Ouke 
conducted economic comparf sons between Empi re's proposal and Ouke's least c o s t  
supply-sjde o p t f o n  (Duke's Lincoln County project )  on three occasions. Each 
time, Duke examined Empire 's  proposal as proposed and as modified by Duke. 
U i tness  Greenberg discounted Duke's modi f ica t ions  t o  Empire's proposal ,  o t h e r  
than heat r a t e  and fuel cost .  He agreed t h a t  i t  was a p p r o p r i a t e  t o  assume equal 
fuel c o s t s  and equal heat  rates and t o  exclude initial fuel costs. In general, 
Empire alleges that Duke used unreasonable methods and assumptions i n  i t s  
assessments o f  the Empire proposal .  Further, Empire c l a i m s  t h a t  Duke's notes and 
memoranda demonstrate t h a t  Duke acted i n  bad f a i t h .  

as shown by Exhl b i  t SLG-3: 

Witness Greenberg specifically addressed Duke's concerns and modifications. 
For  example, he d i d  not agree w i t h  Duke's modification t o  Empire's OW .costs. 
He stated that f o r  maintenance and v a r i a b l e  O M ,  Empire complied w i t h  
Westinghou5,e s p e c i f i c a t i o n s ,  reconmendations, and proposals. He also terti f i ed  
tha t  the actual OW c o s t s  would be passed through t o  Duke. 

I n  response to Duke's concern with  the CTs' s t a r t u p  time, wftness Greenberg 
t e s t i f i e d  t h a t  the emergency startup time o f  10 minutes for spinning. reserve 
purposes was confinned by Yestinghouse on September 25, 1990. He a l so  stated 
t h a t  the spinning reserve classification was inappropriate and unnecessary. 

Ui tness  Greenberg defended the proposed one-person s t a f f  by not lng that  
s t a f f i n g  o f  peaking p l a n t s  i s  usually done according t o  utility preference. He 
stated t h a t ,  intuitively, a f a c i l i t y  tha t  i s  capable of remote s t a r t  and only 
runs about 100 hours per year, usually during peak periods, does not need t o  be 
staffed by more than one person 8,760 hours per year. 

Yitness Greenberg also responded to Duke's concern about the proposed 
maintenance program by explaining t h a t  the t iming o f  maintenance i n t e r v a l s  
depends on the mode o f  equipment operation which would be dictated by Duke* He 
indicated tha t  Empire's costs were based on manufacturer's reconmendations and 
are cons is tent  wi th  industry p r a c t i c e .  

Empire's witness Greenberg noted that  there may be addltional cost  factors 
related t o  the impact o f  environmental pemit restrictions when both Rolling 
Hills and Duke's least cost supply-side alternative receive final a i r  permits. 
Witness Greenberg argued tha t  the cost of environmantal permit restrictions would 
f u r t h e r  accentuate the economic advantage o f  Empire's proposal. 

Witness Greenberg t e s t i f i e d  t h a t  Duke mistakenly used annual variable c o s t  
d a t a  and added i t  to a monthly fixed cost in Duke's September and November 
economic analyses. He also testified that Duke improperly calculated Empire's 
f ixed  OM c o s t  a t  three times I t s  actual value i n  the Hovember analysis. 

During eross-exadni t ton,  witness Greenberg stated tha t  the $75,000 tax  
f igure submitted by Emptre was not for the entire f a c i l i t y  but  only for a portjon 
o f  the facility. He stated that  the res t  o f  t h t  taxes were taken care o f  i n  
other p a r t s  o f  the pricing and spreadsheets. Yitnesr Greenberg also t e s t i f i e d  
tha t  he did not  know what the t a x  would be on a 5122 million facility. Witness 
Greenberg agreed t h a t  the tax rate t i m e s  L122 million would be a ballpark 
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estimate o f  taxes and t h a t  t h i s  would be annual property tax  o f  about 5750,000 
per year. 

Ui tness  Greenberg claimed that transmission losses would l ike ly  be less a t  
the Empire l o c a t i o n  than at Ouke's Lincoln location, effectively increasing the 
c o s t  advantage o f  Empire's proposal. 

Yltness Greenberg t e s t i f i e d  tha t  the purchase o f  capacity f r o m  Empire a t  a 
different s i t e  and on a d i f f e r e n t  model o f  equipment would actually i nc rease 
Duke's r e l i a b i l i t y .  He also stated tha t  the loca t ion  o f  the p ro jec t  in t h e  
northeast p o r t i o n  o f  Duke's service territory was beneficial. 

Yitness Greenberg t e s t i f i e d  t o  Ernpire's b e l f e f  that Duke acted i n  bad faith 
and al leged tha t  Duke's notes and memoranda, contatned i n  Exh ib i t  SLG-3;elearly 
showed bad f a i t h  and unreasonableness i n  Duke's actions. Empire of fered spec i f i c  
Ouke documents t o  ddmonstrate bad f a i t h .  One document presented as Empire Cross- 
Examination Exh ib i t  Number 3 was a ? i s t  of op t  ions f o r  deal ing w i th  the proposal  
which was discussed a t  an in te rna l  Duke meeting. The document l i s t e d  va r ious  
"pros and cons* o f  the options. 

Fina l l y ,  wi tness  Greenberg contended tha t  Duke's assessments were 
unreasonable because Duke f a i l e d  t o  request addtt lonal  information, Empire 
expressed i t s  i n t e n t i o n  t o  cooperate with Duke i n  prov id tng a l l  of tho 
information requested by Duke as quick ly  as possible.  

Yi tness Reinke and witness Heneekin test t f ied that  Duke made de ta i l ed  
assessments o f  Empire's i n i t i a l  proposal and updated the assessments t w i c e  t o  
incorporate updated or modified information submitted by Empfre. Duke used 
reasonable methods and assumptions in making a1 1 assessments, based on Duke's 
experience i n  the power generation business and information from other industry 
sources. 

Yitness Reinke t e s t i f l e d  t h a t  Duke acted i n  good f i l t h  in i t s  deal ings with 
Empire. The fact  t h a t  Duke d f d  not enter i n t o  a contract  w i t h  Empire does not 
demonstrate bad f a i t h .  Witness Refnke s t a t e d  t h a t  Empire has taken selected 
documents out of context t o  try t o  establ ish bad faith. Yitness Reinke and 
witness McEleekin both testified dur ing cross-examination that Emptre Cross- 
Examination Exhib l t  Number 3, Duke's discussion o f  options, ,was the range or 
spectrum o f  thoughts or potential consequences that Duke saw as a r e s u l t  o f  
eva luat ing the Empire proposal. Discussion o f  the  opt ions Is n o t  an example of 
bad f a i t h .  

Yitness Reinke also noted tha t  Duke spent s i g n i f i c a n t  time and resources 
examining Empi re's proposal. Duke conducted two technical assessments and three 
economic assessments of Emptre's proposal. Thfs  was done even though Empire had 
no significant experience and apparently no net  worth. Witness Rtinke was o f  the 
opfnlon t h a t  under the circumstances Duke did more than could be expected. 

Witness HcHeekin described the assessments which Duke conducted. In order 
t o  deternine i f  the o f f e r  was i n  the best tnterests o f  Duke's customers, Duke 
performed an assessment which Included considerat ion o f  many c r i t e r i a ,  inc ludlng 
c o s t ,  benefits, r i sks ,  uncerta int les ,  and r e l i a b i l i t y .  Duke performed technical 
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evaluations and economic analyses on the Empire propos31 and supplemental 
information during the period from August 1990 through January 1991. nuke 
determined that there were signif icant  technical problems associated w i t h  
Empire's proposal and tha t  Empire lacked experience i n  the  development and 
construction of generating p l a n t s .  These technical problems and Empire's l ack  
o f  experience raised signif icant  concerns w i t h  respect t o  the r e l i a b i l i t y  o f  
Empire's proposal Additlanally, the economic analyses o f  Empire's proposal 
demonstrated that  Empire offered no cost  advantage. Therefore, Duke concluded 
that it could n o t  prudently rely on Empire for r e l i a b l e  c o s t  effective peaking 
power. 

Duke 's Technical Assess ment o f  E;mPirers O r l q i n a l  Prouos a 1 

Y j t n e s s  McMeekln described the technical  assessment made on Empire's 
original proposal and air permit application i n  August 1990. He indfcated that 
the scope of Duke's technical evaluation was necassarily limited t o  the 
information provided by Empire  which was incomplete i n  many respects. Duke 
identified the following areas o f  concern: 

1. 

2 .  

3 .  

4 .  

5 .  

6. 

7 .  

8. 

9 .  

10 

11. 

12 

Questionable ratfng o f  the Yestinghouse turbines; 

Higher c a p i t a l  cost than Llncoln; 

Startup time on the Westinghouse turbines which d i d  not meet spinning 
reserve requirements for the Duke system; 

Relfability o f  on-si te wells as a water source without thorough study 
and t e s t i n g ;  

No alr  quality modeling o r  Best Avai lable  Control Technology analysis;  

Empi re's proposed air p e m i  t appl i c a t i o n  which was based on unl f m i  ted 
hours o f  operation without selective catalyt ic  reduction, use o f  0.3% 
sulfur oil, and emission parameters based on natural gas, rather than 
fuel o i l ;  

Potential delays associated w i t h  la te  i n i t i a t i o n  o f  licensfng process 
by Empire; 

Unreal i s t  l e  fuel  p l a n  demonstrating a 1 ack o f  understanding o f  natural  
gas avai 1 abi 1 i ty; 

Maintenance/ t nspect 1 on interval s based on manufacturer ' s 
recomenditions which were not conslstent w l t h  Duke's survey of 
i ndur t ry ptac t i ce ; 

Unacceptibl e s t a f f  1 ng by one operator with no lnent i on o f  ma4 ntenance 
staffing or philosophy; 

Noise level guarantees which were potential 1 icenring issues; 

Incanststencies and problems within the construction schedule; and 
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13. Empire’s lack of experience. 

U i t n e s r  McMeekin t e s t i f i e d  t h a t  Duke had concerns w i t h  the output rating of 
t h e  proposed Westlnghouse CTs. Comparf sons between the proposal Vestinghouse 
made to Ouke i n  1988 and those submitted by Emplre show substantial dtfferences. 
Y h i l e  Empire s t a t e d  t h a t  the unit i s  capable of 100 MU at 95 degrees F on natura? 
gas, Vestinghouse proposed to Duke the same model machine as capable o f  a 
noticeably lower output a t  97 degrees F. Duke modified the output for purposes 
o f  i t s  economfc analysts.  

M i  tness McMeekin responded t o  witness Greenberg’s testimony t h a t  sufficient 
data  was provided for Dukg t o  confirm Empire’s output, thus making the output 
modification used by Ouke l n  I t s  economic analysls inappropriate. Empire s ta ted  
that the increase i n  capacity above that proposed by Yestinghouse t o  Duke i n  1988 
was due t o  use of a higher water injection-to-fuel ratio used by Westlnghouse to 
achieve lower NOx emissions.  Yttness McMeekin t c s t l f l e d  t h a t  Empire failed to 
provide Duke wi th  either the proposed NDx emission level or the water injection- 
to-fuel ratio i n  its in1 t i a l  proposal. A1 so, the water injection-to-fuel ratio 
correctlon curve provided by Empire was the same as previously provfded to Duke 
by Uestinghouse t n  1988 and terminated a t  a maximum water injeetlon-to-fuel r a t i o  
less  than the value used by Empire. Thus, the parameters required t o  i d e n t i f y  
the bas is  o f  the increase i n  output were not provided t o  Duke. Also ,  the 
technical information suppl ted by Empire imp1 jed tha t  a higher water  injection- 
t o - f u e l  r a t i o  was not used. Ouke maintained t h a t  it was j u s t i f i e d  in making the 
output m o d i f i c a t i o n  under those circumstances. 

Witness McWeekin t e s t i f i e d  t h a t  there were imp1 ieatlons from an increase i n  
output on the US0105 turblne above the output provided by Westinghouse t o  Duke 
i n  1988. A t  t h e  outset o f  determining t h e  need f o r  CTs on the Ouke system, Duke 
determined t h a t  high re1 i a b i l  i t y  was paramount given t h e  expected service. As 
such, Ouke concentrated on fill Ing t h i s  need with f ie ld-proven equipment. Ouke 
suspected t h a t  Empire’s assert ion t h a t  the increase in -output  resulted f r o m  a 
higher water injection rate  d i d  not represent the total scope of change. Duke 
learned t h a t  the firing temperature on the US0105 had been increased twice i n  
recent years. Higher f i r i n g  temperatures could have a s ign i f icant  bearing on 
material performance from the standpoint o f  material failure and could a l s o  . l ead  
t o  more frequent maintenance inspections. ibus, both re1 iabil1 ty and cost 
consi,deration issues  were r a i s e d  by Empire’s proposed use o f  Y501D5 turbines a t  
higher outputs, espectally for peaking service. Duke noted t h a t  turbine vendor 
w a r r a n t i e s  are f o r  a TImIted time and t h a t  the owner assumes the financial r i s k  
if a turbine modification results i n  problems fol lowing expirat ion of the 
warranty. 

Witness HcHeekin compared the cost/kw of the Empire proposal with the 
Lincoln plant i n  t t s  technical evaluat ion.  Ouke made comparisons o f  the c a p i t a l  
c o s t  includlng tnterest during construct ion between the Lincoln and Empire 
projects. On an equal b a s l r  the comparisons showed t h a t  Lincoln had a 4% lower 
capital c o s t  per kw than t h e  Ernpire project .  Th is  comparison was based on t h e  
capital costs proposed by Empfre which Ouke claims have been understated. 

Uitnesr McMeekin also t e s t i f i e d  t h a t  Duke had concerns with the proposed 
Empire’s or ig lna l  proposal startup time for the turbines planned by Empire. 
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included a startup t ime of 30 minutes which does not  meet spinning reserve 
requirements for a io-minute startup.  Duke declded in 1988 t h a t  the 
s p e c i f i c a t i o n s  for the  L i n c o l n  combustion tu rb ine  equipment would hnclude a 10- 
minute startup t o  meet spinning reserve requirements and that decision has not 
changed. Witness Reinke discussed the requirements for spinning reserve. 
"Spinning reserve" is excess generating capacity which must be ava i lab le  t o  
respond to the load f luc tuat ions tha t  naturally occur on a power system. There 
i s  a continuous e f f o r t  t o  match f luctuat ions f n  system load w i th  system 
generation i n  order t o  mainta in  a balance. The system must also be able t o  make 
up quickly f o r  t h e  loss of  a generating u n i t  forced out o f  service. Spinning 
reserve rrqutrements are from the North American Electric R e l i a b i l  i t y  Council 
Operatfng Guide and f r o m  contractual obl igat ions.  He fu r the r  s tated tha t  a 10- 
minute startup requirement provides significant economies associated wi th  being 
able t o  use combustion tu rb ine  uni ts  t o  provide spinning reserve. 

Yitness McHeekin t e s t i f i e d  t h a t  Duke h i d  concerns wtth Empire's proposed 
water source. The Empire proposal stated t h a t  water for p l a n t  operations would 
be f rom on-s i te  wells. Duke's concern was the reliabilfty o f  o n - s i t e  wells as 
a water source without thorough study and test fng.  Y i thout  a geotechnical 
evaluat ion and on-site testing, the provis ion o f  such a large volume o f  water  
from wells would be risky i n  both the long and short tern. Also,  there was no 
discussion regarding storage of any untreated water i n  the proposal. 

I n  regard t o  air qua l i t y ,  witness McMeekin t e s t i f i e d  that the o r i g i n a l  
proposal by Empire did n o t  include s u f f i c i e n t  detail to assess Empire's a b i l i t y  
t o  license the p r o j e c t .  The proposal did not include a dfscussion o f  any 
model i ng to evaluate compl i ance w i t h  air qual 4 ty  standards. 

0 

Uitness McMeekin t e s t i f i e d  that  Empire's proposed air permit a p p l i c a t i o n  
which was subsequently submitted to Duke on September 6, 1990, was based on 
unlimited hours o f  ope ra t i on  without selective catalytic reduction, use o f  0.3% 
sulfur o i l  and emissions parameters based on natural gas. Witness McMeekin 
t e s t i f i e d  that these were not reasonable criteria. Although witness Greenberg 
t e s t i f i e d  t h a t  Empire was aware o f  t h e  need to utilize both natural gas and fuel 
a i l  as a fue l  source for the turbfne, the  preliminary air permit  application gave 
no i n d i c a t i o n  of t h i s .  Further, witness Greenberg t e s t l f i e d  t h a t  the p re l  irninary 
air permit app l i ca t l on  provided t o  Duke on September 12, 1990, was based on 100% 
o i l .  Duke d i d  not  receive a preliminary a i r  p e m i t  app l i ca t fon  on September 12. 
Duke noted t h a t  Empire stated i n  a September 12, 1990 l e t t e r  f t s  intention t o  
f i l e  the appl lcat ion tha t  day, but t o  date Empire apparently has not  formally 
f i l e d  an rpp l tca t ion  for a Prevention o f  Significant Deterioration (PSD) permit. 
These p o s i t i o n s  by Empire further served t o  demonstrate i t s  lack o f  onderstandjng 
regarding cmbustfon turbine 1 icensing requirements. 

Witness McHoekin t e s t i f i e d  t h a t  Duke also had concerns w l t h  Empire's 
original proposal re la ted  to fuel source. He t e s t i f i e d  t h a t  the fuel plan 
submitted by Empire demonstrated a lack o f  underrtandlng o f  natura l  gas 
availability. The proposal stated t h a t  there would be sufficient pipeline 
capacity under normal operating condi t ions t o  supply the turbines w i t h  natural  
gas. Ernpire's fuel p l a n  ignored the fact  t h a t  natural gas would not be available 
during extreme winter conditions to accommodate Duke's needs f o r  peaking power. 
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Also, Empire's cash flow f o r  the project was based on the use o f  natural gas a s  
the sole fuel, which i s  unrealistic. 

Uitness HcMeekfn testified t h a t  Duke h id  concerns during the original 
technical  e v a l u a t i o n  with regard t o  Ernpire's proposed operation and maintenance. 
He sta ted  t h a t  the proposed maintenance and inspection f n t e r v a l s  were considered 
inadequate. Duke's opinion was based on i t s  own experience and industry 
information on in -serv ice  CT uni ts .  Empire made no mention o f  maintenance 
s ta f f ing  or phllosophy other than the maintenance intervals. 

Duke also had concerns w i t h  Empire's proposal to have only one o n - s i t e  
operator.  Wile it  i s  possible for one person t o  operate the units, one person 
cannot adequately keep the plant  operational over an extended time. Witness 
McMeekin noted t h a t  the staffing issue had not bean resolved. Although Empire 
proposed a s t a f f  o f  f ive i n  i t s  October proposal wltners Greenberg's testimony 
defended the o r i g i n a l  proposal as consistent w i t h  Industry practfce. I n  HcMeekin 
Exhi b i t  S Ouke showed t h a t  staffing a t  representative combustion turbine 
facjlities, which were referenced by witness Greenberg, was no less than two  
people per  p lant  and averaged mre than one person per u n i t .  McMeekln t e s t i f i e d  
t h a t  Empire does not appear to understand t h a t  no relationship e x i s t s  .between 
remote start and stafflng levels, and t h a t  this sta f f ing  issue demonstrates the 
inexperience of €mpfre and the problems o f  relying on turbine vendor 
recomnenda t i on s . 

Yitness HcMeekin test i f ied tha t  the schedule contained i n  the proposal had 
several problems. The Sitfng section and the Schedule section o f  the proposal 
showed d i f f e r e n t  construction durations. A1 so, the schedule had a e t i v i  t y  
conflicts such t h a t  construction would not have been supported. 

Wltness HcMeekin t e s t i f i e d  t h a t  one of Duke's major concerns during the 
techn ica l  review was Empire's lack of experience. Th is  lack o f  experience was 
obvious from t h e  proposal. Empire's proposal demonstrated little knowledge of 
combustion turbine licensing, s i t i n g ,  design, construction, and operation. 
Empire's inexperience was confirmed through jnfomation provided a t  Duke's 
request on Empire's experience t o  date.  The whole o f  Its power plant development 
experience c o n s i s t s  o f  a lo-MY cogeneration f a c i l i t y  which i s  s t i l l  under 
construction. By its om admission, Empire had no other experience and has never 
produced any power anywhere. 

Yi tness  HcHeekin t e s t i f i e d  that the conclusion o f  the technical eva luat ion  
was that Empire's proposal had s ign i f icant  technical deffciencies and tha t  i t s  
c a p i t a ?  c o s t  was hlgher than t h e  L i n c o l n  project .  Based on this evaluation, Duke 
determined that there was a substantial  risk t h a t  Empire licked the capability 
to execute i t s  proposal given i t s  low level o f  understanding and the large number 
of issues which had not been addressed. Duke concluded that it could not 
prudently rely on Empire f o r  peaking power tn  the time frlslr proposed by Empire. 
Witness McHeekln stated tha t  Ouke did not seek additional technical InfomatSon 
i n  order t o  refjne i t s  analysis.  Empire fa i led the inltlal assessment, and 
therefore no further assessment was necessary. 
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ke's €eo nomic Assess ment o f  E m i r e ' s  Or ialnal Prnnpsat 

In regard- to Duke's economic assessment of the  arlgfnal proposal, witness 
McHeekin t e s t i f i e d  that Duke analyzed the proposal a t  capacity factors o f  1% and 
5% (because the original proposal u t i l i z e d  an u n r e a l i s t j c  Za capacity factor )  
f o r  one combustion turbine and three combustlon turbines. The original 
assessment was completed I n  September 1990. The analysis considered capital 
costs, f i x e d  and variable  operatlng and maintenance (OW) costs, transmission 
costs, and fuel costs. In addlt , ion to evaluating the EmpSre project  as 
o r i g i n a l t y  proposed, Duke made certain modificatlons t o  the information provided 
by Empire. These modif icat ions included a reduction 3n summer capacity, 
adjustment of  heat r a t e  to reflect comparable conditions, and changes t o  the OM 
costs  (including fuel c o s t )  

Witness McMeekin t e s t i f i e d  t h a t  Duke modified the output t o  be consistent 
w i t h  the proprietary information presented t o  Duke by Yestinghouse i n  1988. Duke 
1 ater learned t h a t  Yestinghouse had increased 1 t s  ra t ing;  however, without i n -  
service experience Duke was concerned t h a t  this increased output might a f f e c t  
re1 iability and maintenance. Thus, witness k n e e k i n  testified that the modif ied 
output value was appropr ia te ,  

Y f tness  McHeekin testified tha t  Duke modified t h e  heat rate t o  r e f l e c t  a 
higher heating value of fuel instead o f  the lower heating value.  The Empire heat 
rate was based on 95 degrees F while Duke's was 97 degrees F. The heat  rates 
provided by Empire were not cycljng-adjusted so the e f f e c t  o f  short-term run 
dura t ion  was not considered. CTs arc used for short-term runs, and the heat rate 
needs to reflect frequent cycling. Duke replaced Empire's proposed heat rate 
with a cycling-adjusted heat rate based on higher heating value .  

Hi tness McMeekin a1 so described t h e  modif icat ion t o  Empire's proposed O M  
c o s t s .  U i tness  McMeekln noted tha t  Empire did not originally offer to guarantee 
i t s  OW and fuel costs .  Empire proposed t o  pass through a l l  o f  these c o s t s .  
Therefore, Duke needed to assess the true costs  o f  OW and fuel. Empire's 
proposed O M  costs were based on vendor recomnsndatlons. Duke modified the OM 
costs based on industry practice. Duke's opinion, based on in-house experience 
and industry information, was t h a t  vendor recomnendatlons are frequently overly 
optimistic. 

Y l t n e s s  McMeekin t e s t i f i e d  t h a t  Ouke's economic assessment showed t h a t  t h e  
Empire proposal offered no cost advantage. However, he indicated that Duke's 
economic assessment was not the primary reason Duke did  n o t  accept Empire's 
o f f e r .  The concluslans drawn f r o m  the technical assessment o f  the proposal and 
Empire's modifications led Duke t o  conclude t h a t  Empire had very little 
experience i n  the power generating business. Ouke concluded t h a t  Empire's 
proposal was not a v iab le  alternative based on t h e  technical assessment, Empire's 
l a c k  of experience, and the economic assessment. 

Duke's 4ssless ments o f E m i r e ' s  Syno lemental ProDosa 1 

Y i  tness HcMeeki n test i f l e d  that  Emp 1 re prov Ided a supplemental proposal i n  
October 1990 and Duke updated i t s  o r i g i n a l  assessments. Yltness Mckek in  
t e s t i f i e d  t h a t  although Empire addressed some of the issues that  had been 
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ident i f ied ,  Duke s t i l l  had s i g n i f l e a n t  concerns about the 'proposal. The Person 
County water source and staff ing were -addressed satisfactorily. All other issues 
remained a concern. Empire's lack o f  experience remained a major concern. 

Empire reduced i t s  Person County site s i z e  in the supplemental proposal from 
200 t o  56 acres due t o  sale o f  the remaining property.  Empire claimed t h i s  would 
not cause a noise problem, giving as an example a 500-MU facility located on 50 
acres. Witness kneekin t e s t i f i e d  that  the referenced facil I t y  was enclosed, 
which would resul t i n  lower sound level I at the property boundary but a t  a much 
higher c o s t  for construct ion and operatton. Duke still had concerns regarding 
noise  based on the supplemental proposal. Duke f e l t  t h a t  it was very 1 t kely t h a t  
t h e  53 dBA notse level guaranteed by Empire a t  the'facility perimeter would 
result I n  unfavorable cornunity react ion .  Duke d id  not consider this 
sat is factory .  

Yitness McMeekin tes t i f i ed  that Empire's supplemental proposal of October 
1990 addressed, i n  p a r t ,  Duke's concern w i t h  Empfre's fuel source. Empire 
provided information that natural gas would be available in the sumer months. 
However, there was no mention o f  the need t o  depend on fuel o i l  for non-sumer 
o p e r a t i o n  and no adjustment o f  the proposed operational costs  t o  reflect- the use 
o f  fuel o i l .  

Y i  tness HcMeekin t e s t i f i e d  that Empi re's proposed startup time was changed 
i n  the supplemental proposal. Empire included a tab la  i n  i t s  supplemental , 

proposal which listed the cold start as 29-5 minutes and the emergency start a s  
19.5 minutes for t h e  Yestinghouse 50105. The revised startup tfme still d i d  n o t  
meet the 10-minute spinning reserve requirement. Empire also included a letter 
from Yestinghouse which stated t h a t  the turbines could be started " i n  
approximately 10 minutes* but with the note tha t  frequency o f  recommended . 
inspect  ions and mafntenance would be s i g n i f i c a n t l y  impacted. The impact of  each 
19.5-minute start was shown as the equivalent o f  400 operating hours, i . e . ,  
equivalent to almost one year's operatton, which would have a s l g n i f i c a n t  impact 
on c o s t  o f  maintenance, Vttners McMeekin t e s t i f i e d  t h a t  the impact o f  an 
approximate 10-minute start was net included; however, the imp1 i c a t i o n  relative 
t o  the 19.S-minute start was t h a t  i t  nould indeed be most severe. 

.The supplemental proposal d i d  not change the basic conclusion t h a t  i t  uas 
n o t  prudent for Duke t o  rely on Empire for peaking power i n  the time frame 
included i n  i t s  proposal. Witness McHeekin stated t h a t  the revlew o f  the  
supplemental  proposal contlnued t o  show no cost  advantage i n  purchasing 
e lec tr i c i ty  from Empi re as compared t o  Duke's proposed Lincoln project. 

Puke 's Assessment Q f Emnire's L i f e  Cvcle Cost  Analys 12. 

Witness Meneekin a1 so t e s t i f i e d  t h a t  Duke reviewed Empire's Life Cycle C o s t  
Analysis presented to Duke in January 1991 in which Empire claimed a savings of 
$100 million. He stated t h a t  Duke p e r f o m d  i t s  own economic analysis using 
Empire's methodology. Duke modified several parameters t o  correct errors in 
Ernpire's analysis and t o  place the analysis on a comparable basis. Y l t n e s s  
Reinke testlfied that the results o f  t h t s  analysts were comunicated t o  Empjre 
i n  a meeting on January 21, 1991. Th is  evalurtton concluded that the Empire 
project was not a viable,  least cost alternative to Duke's Lincoln VVY's48 
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Witness McMeekin described the modifications Duke made t o  the L i f e  Cycle 
Cost Analysfs. Ui tnesr McHeekin t e s t i f i e d  that  Duke modifled the sumner 
capacity,  discount rate, Capital costs ,  f a c i l i t y  1 Ve, var iable  Om, and heat 
ra te .  He noted t h a t  Empire based i t s  comparison on the cost parameters provided 
by Duke t o  the Conmisslon i n  the L inco ln  certificate proceeding pursuant to Rule 
R8-61(b) and t h a t  these c o s t s  were an anticipated upper bound and uere not on the 
same b a s i s  as the  Empjre proposal. Witness McHeekfn stated tha t  the Rol l ing 
H i  11 s capacl t y  and the Lincoln capacity were adjusted t o  be comparable t o  account 
for operation and temperature d t  fferences. V i  tness k n e e k i n  t e s t  i f i ed t h a t  Duke 
used a discount rate of 9.77% for both projects.  He also noted that the cap i ta l  
cost used by Empire for Duke was not comparable In that i t  contained the costs 
for initial f i l l i n g  o f  the fuel o i l  tanks. Furthermore, Emplre's interconnect 
costs appeared t o  be substant ia l ly  underestlmated and t h e  cost o f  upgrading 
Duke's transmission system to accomnodate the additional load was totally 
omitted. He noted that  the facility l i f e  baslo f o r  Duke as stated in Rule R8- 
6 l ( b )  information was 20 years versus the 25-year l i f e  incorrectly stated by 
Emp i re. 

WItness McHeekin described Duke's concern with variable O M  costs appl ied  
to Duke and Empire j n  the Life Cycle Cost Analysis submitted by Empire. -Empire's 
analysts utillred the variable OM costs f o r  Ouke as shown i n  Duke's R8-61(b) 
filing which were based on industry pract ice  while Empjre's projected OW costs 
were based on vendor recomnendat ions. The var iabl  e OM estimate presented i n  the 
Rule R8-61 (b) fil ing was not based on vendor recomnendations and cannot be used 
for comparfson wi th  estimates based an vendor recomendations. Duke's opinion, 
based on in-house experience and industry information. was tha t  vendor 
recomnendations are f requently overly optimirtlc. Therefore, Duke equal i r e d  
v a r i a b l e  O M  for both Emplre and Lincoln a t  the RB-bX(b) f i l i n g  l e v e l .  Witness 
Greenberg agreed in h i s  testimony t h a t  Uestlnghouse's and GE's recomnended 
vart ab1 e OW were roughly comparable. 

Witness McMeekin testified that Duke had a concern w i t h  heat rates used by 
Empire i n  i t s  L i f e  Cycle Cost Analysis.  The heat rates used by Empire for Dukt 
and Empire u n i t s  were nei ther  cycltng adjusted nor a t  the same temperature. 

In regard to Duke's assessment o f  Empire's January 1991 L i f e  Cycle Cost 
AnalysSr, witness k n e e k i n  concluded t h a t  the analysis continued t o  show that  
there  was no cost advantage t o  purchasing e l e c t r i c i t y  f r o m  Empire. 

Other Issues Pertain ins to  Du k e ' t  Assessments o f  FmrJi re * s Prwosal 

Witness k n e e k i n  acknowleged t h a t  Duke made c e r t a i n  errors i n  its September 
and November analyses. He said tha t  Duke treated an annual cost  component as a 
monthly component i n  the September and November analyses. I n  the November 
analysis,  Duke fnterpreted the f ixed OM costs Identified by Empire i n  t k  
October supplement as per -un i t  cost.  The Informatfon provided by Empire w w  
unclear.  I n  t h e  o r i g i n a l  proposal, f i x e d  OW was provided on a per -un i t  b a s i s *  
The October supplement d f d  not specify that  the OM4 cost was on a total plant 
b a s i s  and not a per -un i t  basis. The January analysts did not contain the 
referenced errors but showed no c o s t  advantage t o  the Empire project .  Olitnese 
W e e k i n  also tes t i f i ed  tha t  i f  these errors i n  the September and November 
assessments were corrected, the conclusion would not  change. The error i n  i t re  

21 00 t 3 4 9  



-46- 

September analysis favored Empire while the errors i n  the November analysis 
favored Duke. Adjustments for  these errors showed .the same re la t ive  .reoul t s ;  
when placed on a comparable bas is ,  the Empire project offered no cost  advantage. 

Witness HcHeekin t e s t i f i e d  t h a t  Ernpire's c l r i m d  savings o f  $100 m t l l  i on  was 
the r e s u l t  o f  Empire's assumptions r e l a t i n g  t o  OM costs  and fuel. Even using 
numbers agreed upon by Duke and Empire, the cap i ta l  cost  o f  Lincoln i s  lower than 
Empire's.  Witness McMeekin noted t h a t  i n  i t s  Ju ly  and October proposals, the 
c a p i t a l  c o s t  was the only cost thatEmpire was not going to pass through t o  Duke, 
Witness McMeekin noted t h a t  witness Greenberg admitted that t h e  fuel costs o f  t h e  
two facilities should be equal. Witness Greenberg a lso  admitted t h a t  the 
manufacturer's recomnender! maintenance and var iab le OM f o r  the proposed machi Res 
a t  t h e  two f a c i l i t i e s  are  toughly equal Therefore, by Ernpire's own admission, 
one would expect that the projected fuel and OM cost o f  the two facilities would 
be roughly eaual Witness McMeekin t e s t i f i e d  that Empire manipulated these 
numbers t o  produce a $100 m i l l i o n  "savings," none o f  which i t  proposed t o  
guarantee. 

Yftness Reinke s tated that Empire i s  an inexperienced company proposing 
essentially the same type o f  p ro jec t  as Duke's Lincoln pro jec t .  Regardless o f  
who bu i l ds  and owns the capacity, the operating requirements t o  keet the 
an t ic ipa ted  peaking demands o f  Ouke's customers are the same. Since Duke's 
economic analysis showed that substantial cost savings f rom Empire's proposal d i d  
not ex is t ,  purchasing capacity from Empire instead o f  bui ld ing capacity of fe red  
no advantage t o  Duke's customers t o  o f f s e t  the additional r isks  and r e l i a b i l i t y  
concerns associated w i t h  purchasing power from an inexperienced developer. 

Witness McMeekin explained the significance o f  location for a CT p r o j e c t .  
Duke conducted an extenslve study of potential combustion turb ine s i  ter, 
i nc lud ing  the northeast portion of Duke's service t e r r i t o r y .  The Lincoln s i t e  
was selected as a r e s u l t  of t h i s  s i t i n g  study. Witness Reinke d id  not agree w i t h  
Empire's content ion that i t s  project would provide Duke with needed d ive rs i t y .  
Duke has 163 generating units i n  39 locations i n  i t s  service area. With this 
degree o f  e x i s t i n g  d i v e r s i t y ,  i t  i s  much more important t h a t  the focus be on 
equipment re1 1 abi 1 i t y  rather than 1 ocat  i on. 

With regard to transmission losses, witness Relnke t e s t i f i e d  t h a t  losses are 
inherent i n  the t rans fe r  o f  power. Ki lowatt-hour losses for peaklng f a c i l i t i e s  
are considerably 1 ess than f o r  base-load fac i  1 1 t i e s .  Witness Relnke stated t h a t  
Empire 's  p ro jec t  would h i v e  little effect on system losses. M r .  Reinke stated 
tha t  locating a generating facility i n  the northeast por t i on  of Duke's t e r r i t o r y  
would tend t o  reduce f lows on the lnterconnectlon wi th  Carolina Power Light 
Company (CPLL) i n  the Ourham area;  however, i t  i s  not  a necessary requirement 
t ha t  f l o w  t h i s  lnterconnectlon be reduced, The interconnection with CPkL i n  
Durham has s u f f i c i e n t  capaci ty t o  accomnodate a wfde range o f  contingencies on 
both systems. 

Empfre claimed I n  i t s  complaint t h a t  Duke refused * t o  hold addit ional  
discussions w i t h  Emplre, a HUG that was shown to Duke to be cos t  j u s t i f i e d "  and 
claimed t h a t  therefore "Duke has v i o l a t e d  i t s  agreement w i t h  the Public S ta f f  to 
increase t t s  non-utili t y  generation e f f o r t s  (an agreement embodied in the 
Comnission'r Harch 26, 1991 Order i n  Docket No. E-7, Sub 461)." Yitness MeMeekin 
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and witness Rrinke tes t l f i ed  that Duke reviewed and evaluated Empire's analysl o 
using reasonable methods and assumptions, and concluded tha t  .there ,war no COS), 
advantage. The facts  that Duke continued a dialogue with Empire about i t s  
pro ject ,  held discussions w i t h  Empire, and made several assessments o f  Empire's 
project show t h a t  Duke acted i n  accordance with Its agreement w i t h  the Public 
S t a f f .  Additionally, Duke expressed an interest i n  continuing discussions w i t h  
Emp i re regardi ng capac i ty  needs beyond Lincoln,  

. '  

i s s i  on Conel us ions 

The Commission concludes tha t  Duke made detailed assessments o f  Empire's 
proposal and t h a t  Duke used reasonable methods and assumptions i n  i t s  
assessments. 

In i t s  technical assessments, Duke ident i f ied numerus shortcomings, only 
a few o f  which Empire satisfactorily addressed. Duke questioned Empire's output 
rating o f  the Westinghouse turbines. While Duke acknowledged that it later 
learned t h a t  the u n i t s  were capable of the higher output, Duke continued t o  
question the impact o f  the higher output on reliability and O M  costs. Duke was 
concerned t h a t  the s tart -up time f o r  the Yestinghouse turbines proposed by Empire 
d i d  n o t  meet Duke's spinning reserve requirements. Duke appropriately 'included 
t h i s  requirement for i t s  supply-side option. Duke also expressed concerns about 
the  re1 i a b i l i t y  o f  on-site wells as a water source. Emplre attempted t o  reassure 
Duke; however, Empire has not drilled any test wells and provided no proof that  
adequate water was a v a i l a b l e  on the s i t e .  Duke noted that  Empire had not 
obtained or  applied for an air permit.  Empire stated that i t  was i n  the process 
of completing the application and that there was adequate time. In a September 
1990 letter to Duke, Empire stated its intention to file the air permit  
application imrwdirtely, but it has not been flled to date. Duke questioned the 
maintenance and inspection intervals that Empire proposed. Empire proposed the 
manufacturer's recomnendat tons and Ouke d i  ragreed based on i t s  know1 edge and 
industry feedback. Duke also questioned Empire's staff lng level i n  the or ig ina l  
proposal.  Empire subsequently modified its sta f f ing  level ; however, Empire 
provided testimony to support i t s  o r i g i n a l  s t a f f i n g  level. Duke i d e n t i f i e d  n o f s r  
as a potential issue, based on i t s  experience in llciansing other generating 
f a c i l i t i e s .  One o f  Duke's major concerns was Empire's lick o f  experience. 
Empire noted its willlngness to guarantee a11 aspects o f  the project, contending 
that'inexperience was a m o t  p o i n t .  However, no amount o f  guarantee can produce 
the capaclty tha t  Duke will need i f  the developer cannot complete the project  on 
time . Expert ence i s an appropr i a t e  and reasonabl e conri  derat  i on , and Emp i re' s 
l a c k  o f  experience was a major fac tor  i n  Duke's decision. 

Duke performed three economic assessments o f  Empire's proposal. I n  each 
assessment, Duke compared Empire's Roll fng Hills project wlth Duke's Lincoln 
pro jec t ,  a f te r  modifying certain aspects o f  the Rolling Hllls project  t o  p lace  
i t  on a compara&le basis.  In i t s  
September and November economic assessments, Duke modified Empire's proposed 
output,  heat rate, and OW costs. Duke wttness kweekln stated that the output 
adjustment was appropriate for uni ts  i n  peaking service. Both parties agreed 
t h a t  the heat rates should be the same, and i t  has been admitted that both 
Yestinghouse's and General Electric's OW recommendations are comparable. Duke's 
modifications were appropriate t o  ensure a fair and reasonable comparison o f  the 

Empire disagreed with  Duke's modifications. 
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projects .  The conclusion of Duke's economic analyses was t b a t  there was no cost  
advantage to Empi re's project, --Duke acknouledgsd errors fn i t s  September and 
November economic analyses but noted t h a t  corrected analyses yielded the same 
r e l a t i v e  results and conclusions. Duke later reviewed a L i f e  Cycle Cost  Analysis 
provfded by Empire i n  which €mpire claimed a $100 mi l l4on savings for buke's 
customers. Ouke made certain modifications t o  the analysis and concluded once 
again t h a t  there was no cost  advantage t o  Esptre's project. Duke's modiffcations 
were made t o  ensure t h a t  cost  comparisons were on a consistent basis, and Empire 
failed t o  demonstrate during the proceeding t h a t  these modifications were 
inappropriate.  The Comnission also recognizes t h a t  s igni f icant  transmfssion 
system upgrade costs were not included i n  the comparison. The Comnfssion 
concludes t h a t  the $100 mfll ton savings that Empire claimed does not e x i s t  

The record shows that  Duke went t o  great lengths t o  analyze Empire's 
proposal and t h a t  Duke discussed the results o f  the analyses w i t h  Empire. Empire 
continued t o  make changes t o  i t s  proposal, which Duke In turn analyzed. Ouke'r 
assessments showed s lgn i f icant  def ic iencies i n  the proporaland no cost advantage. 
The Conmission concludes tha t  Duke used reasonable methods and assumptions and 
d i d  n o t  arbitrarily deny the proposal. Any assumptions Duke was required t o  make 
were the result o f  the proposal being tncompletr and, f n  any event, were 
reasonable assumptions. Ouke's modifications were reasonable. Having reviewed 
t h e  record i n  i t s  e n t i r e t y ,  the Comtss ion  f inds no evidence o f  bad f a i t h  by 
Duke. 

EVIDENCE AND CONCLUSIONS I N  SUPPORT OF FINDING OF FACT NO. 16 

Role R8-58(e) requires each e l e c t r i c  utlljty t o  nassess on an ongoing b a s i s  
the potent  i a1 benef i ts  of reasonably avaf l  ab1 e purchased power resources" and t o  
"d I scuss i t s  overall assessment of i t s  purchased power resources, i ncl ud i ng . . . independent power producers . . . and provide details o f  the methods and 
assumptions used i n  the assessment of those purchased power resources having a 
s ign i f icant  impact on i t s  least cost integrated resource plan."  

Witness Greenberg testified t h a t  Duke violated Rule R8-58(e) by not 
providing i t s  assessments of Empire's proposal t o  the Conmission. He also 
t e s t i f i e d  t h a t  Duke d i d  not  provide i t s  assessments t o  Empire u n t t l '  a f t e r  the  
comp1,aint was f i led and discovery was conducted. However, be stated t h a t  i n  
September 1990 a Duke representative told him the general areas i n  which Empire's 
proposal was d e f i c i e n t .  

U i tness  Reinke t e s t j f i e d  that  Duke discussed i t s  overall assessment o f  
purchased power resources, including Empire's proposal,  i n  i t s  1991 short-term 
act ion p l a n  filed with  the Conmission. I t  i s  Duke's post t ion t h a t  since a l l  o f  
i t s  assessments showed t h a t  Empire's proposal had no signi f icant  Impact on t h e  
l eas t  c o s t  p lan ,  Rule R8-58(c) did not require a discussion o f  the details o f  the 
methods and assumptions used i n  the assessments. Yitness Reinke t e s t i f i e d  t h a t  
Duke d i d  not provide a detailed assessment o f  Empire's proposal t o  e i t h e r  Empire 
or the Conmisston; however, Duke discussed I t s  concerns with Empire on September 
18, 1990, on Hovember 20, 1990, on January 9, 1991, on January 21, 1991, on 
January 31, 1991, and again on June 27, 1991. ' 
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The Public S t a f f ,  i n  i t s  post-hearing b r i e f ,  argued that  Ouke's 
in terpretat ion of Rule R8-S8Ie)--"[i]f we assess i t  and reject it ,  then i t  has 
no s i g n i f i c a n t  impact and therefore the detai l s  o f  the assessment need not be 
r e p o r t e d " - - i s  wrong. The Pub1 i c  Staff  argued t h a t  the purpose o f  the report ing 
requirement i s  t o  g ive  the Cornissfon an opportunity t o  review the assessments 
and t h a t  the "s ign i f icant  impact language clearly i s  meant as a limit on the 
number o f  projects the assessment o f  which has t o  be reported i n  detail .- The 
Public S t a f f  argued t h a t  Empire's proposal had a p o t e n t i a l  s i g n i f i c a n t  impact on 
Duke's least cost  plan  and t h a t  Duke v i o l a t e d  Rule R8-S8(e) by f a i l i n g  t o  p r o v i d e  
details o f  i t s  assessments i n  Its least cost  f i l i n g s .  The Public Staff asked the 
Commission t o  clarify the terms "reasonably available" and "s ign i f icant  impact" 
and t o  require Duke t o  e s t a b l i s h  i n  evaluat ion process by which i t  can analyze 
future proposal s for purchased power resources. 

The Comnission concludes tha t  our previous findings and discussions 
adequately resolve the two issues which were identff ied as the focus o f  the 
present complaint proceeding. The 4 ssues raj sed by the Pub1 IC Staff ,  deal ing 
wtth interpretation o f  Rule R8-58(e) and w i t h  the appropriate evaluat ion process 
by which utllitjes should assess future purchased power proposals, are more 
appropr ia te ly  raised i n  the context of the Comnisslon's pending least cost 
integrated resource plannlng docket, Oocket No. E-100, Sub 64. 

I T  IS, THEREFORE, ORDERED t h a t  the complaint o f  Empire Power Company filed 
against  Duke Power Company on Apr i l  4, 1992, should be, and the same hereby i s ,  
den 1 ed . 

ISSUED BY OROER OF THE CMISSION. 

This the 3 * 2  f d  day of Y'?&J. 1992. - 
NORTH CAROLINA UTILITIES COHMISSION 

{SEAL) 
fi. i 

en, Chief Clm 

Comi ssioner Duncan concurs by separate opinton. 
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Docket No. E - 7 ,  Sub 492 

Commissioner Duncan, concurring. 

While I agree w i t h  t h e  majority's u l t i m a t e  decision i n  t h i s  case, I am not  
I therefore e n t i r e l y  comfortable  with the route it takes to reach t h a t  point. 

w r i t e  separate  to express t h o s e  coricerns. 

As the m a j o r i t y  o p i n i o n  points out ,  the Commiss ion 's  consideration i n  t h i s  
hearing was limited to two issues:  ( I )  whether Empire made a proposal to Duke 
o f  reasonably a v a i l a b l e  purchased power t h a t  would have a significant impact on 
Duke's l east  cost in tegrated resource p l a n ,  and whether such proposal  was 
complete,  detailed and s u f f i c i e n t  for Duke to perform a detailed assessment 
thereof and (2) whether Duke arbitrarily denied the proposal without making any 
d e t  a i I ed assessment thereof us f ng reasonable methods or assumpt i ons , or, i f such 
assessment was made, whether Duke has refused to provide the assessment. 

I do not  bel ieve the Comnission's conclusion t h a t  Empire's proposal was n o t  
complete, detailed and s u f f i c i e n t  for assessment is either justified by the 
record or necessary to the result, It is undisputed t h a t  Duke had no standards 
in place by which to evaluate the sufficiency o f  independent power producer ( I P P )  
proposal 5 ,  and, apparently, no forma? procurement . procedures for handl ing 
proposals w i t h  respect  t o  purchased power. There was, therefore, no objective 
criteria either t o  guide Empire in putting together its submission or to serve 
as a standard for determining completeness. Empire could reasonably have 
thought,  as do I ,  t h a t  i n d i c a t i n g  i t s  willlnqness to supply whatever remaining 
materi a1 was necessary was the appropriate way to handl e the ambiguity created 
by Duke's own absence o f  such procedures. Instead, the major i ty  chooses to 
i n t e r p r e t  Empire's offer t o  work within Duke's standardless framework as a sign 
o f  weakness rather than flexibil i ty, and conspicuously decl lnes t o  coment on 
Duke's failure to even attempt t o  obtain the information t h a t  i t  now says was 
necessary. 

N o t  only do 1 think this conclusion arguably wrong, i t  seems to me clearly 
unnecessary. The fact remains t h a t  Duke d i d  manage t o  perform not one but 
assessments without the information t h a t  It c la ims,  a f t e r  the f a c t ,  was so 
c r i t i c a l ,  and without making any e f f o r t  to obtain t h a t  information f r o m  Empire. 
In fact, the record ref lects  t h a t  Empire d i d  n o t  even learn o f  Duke's assessments 
u n t i l  Duke responded t o  a request fo r ,  production o f  documents during discovery. 
I would therefore have concluded t h a t  i t  was unnecessary to reach this issue, 
because Duke was entitled to p r e v a i l  on t h e  second. I think i t  is supportable 
from t h e  record that Duke d i d  not  deny the proposal arbitrarily, because i t  had 
legitimate concerns about reliability and Empire's lack of experience. 

concerned the Pub1 i c  Staf f :  
proposal  with the Comnission 
conduct, including a written 
proposals by IPP'r; and ( 3 )  

Having agreed w i t h  the result, however, I do want t o  make i t  clear that  I 
am not convinced that Duke acted in the good f a i t h  with which the majority wishes 
to credit i t .  I am particularly concerned about three things, two o f  which also 

(1) Ouke's failure either to discuss Empire's 
or i t s  def ic iencies with Empire; (2) a pattern o f  

memorandum, indicating Duke''s i n t e n t '  t o  discourage 
the timing of Duke's conmunications with Empire 
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( w i t h  the f i n a l  re jec t ion  of Empire coming, as the Public S t a f f  points  o u t ,  
within days after the proposed orders i n  Duke's Lincoln c s r t 4 i f i c a t e  docket were 
f i l e d )  which strongly suggests t h a t  Duke merely wIshed t o  string Empire along 
untll i t  could no longer intervene i n  the Linco ln  c e r t i f i c a t e  docket. 

f hope t h a t  Duke understands t h a t  although perhaps j u s t i f i e d  here by the 
legitimacy o f  t h e  concerns regarding Empire's inexperience, t h i s  i s  a course o f  
conduct which I ,  a t  least ,  would not l i k e  t o  see repeated. 
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- STATE OF NORTH C A R O L I N F  
UT t 1 1 1 1  ES COMM ISS !ON 

DOCKET W. E-100, SU8 54 
RALEIGH -52- 

8EFORE RIE WRTH CAROLINA UTILITIES COmXSSfON 

BY THE C W I S S I O N :  6y Order irrutd Chreh 25, 1987, the Comisrion 
h t l t u t e d  1 general invert igatfon rnd rulmakfng proceeding to consider the  
rdoptfon o f  8 new rpprorch to daetrfc  utflity plrnning whleh i s  fntmded to 
Identify those r l ~ t r f c  resource options whfch c m  be obtained f o r  the total 
1 rrrt cost to thm rrtipaytr$ cons i s tint with rdrquatr , rtl f 8bl rrrvi ea. 
Camlina Power & Llght Company, Ou.&r Power Company, Vl rg ln i r  Elactric and Power 
Company, d/b/a North Caroltna Power, N a n b h i l r  Power rnd Light Conrpany, the 
Publie Staff ,  8nd the Attorney Gencrrl vtra mad8 parties to the procmmding and 
wrc rrqucrted to f i l a  coaratntr . Carol ina Ut1  1 i ty Cuctomrrr ASSocI r t ion ,  Inc. 
(CUCA), rnd the .North Crrol ina fndustr i i l  Energy Conrrrarrs (NCTEC) mre 81 1-d 
to intervene 4 n- the proercdi ng . 

8y Order issued March 16, 1988, the Coarpirrion proposed ruler which define 
o v r t a l l  framework wlthin uhtch thc h r t  cost  integrated ~ ~ S O U T E C  plrnning 

ptocrsr 4 1 1  t i k ~  place and requested counentr on t h e  proposed rulmc from all  
Interested parties. The Coarmirsion meognirad i n  the Order tha t  it could - 8ddresr rreh issue I n  the proceeding more effrctivtly by rrfoeuring Un 
rutemakfng proceeding on 8 rrlrtfvaly fw frsucr a t  I time, and that ruch an 
approach would inltirlly rrqufrt the rdoptfon o f  tufer rrtrblirhing the basic 
framework for a Irrst cost intrgrrtcd resource plannfng program, followed by 

Thc March 16, 1988, Order also requtstcd cornants on three specific issues 
3n addit ion to comments on the proposed ruler thtmsalvas; the t t t n c  issues 
b+ing: (I) thr prfm8ry considiritions which must be rddvtrrrd by 88Ch h 8 S t  
cost  fntagrrtrd resource planning study and the r r l r t i v c  weight whfch should br 
given U rreh o f  tha considerations i n  rrnklng r i c h  msoufca option I n  the 
study; (2) the conrfdrr8tfon o f  rpproprirtr rmrrdr utilitlrr for rffictrney 
m d  conservation which deerrare utility bills;  rnd (3) tha n u t  frsuc or Issues 
M f c h  nqed to br developed In p i t w  detUf1 as p8Vt o f  8 s y s t a t f C  W O t u t ~ o n  
of the ptoporrd rular. 

r U l  IS daWt Opfng the dr t r f  1s ntCeSSrty t0 flash O u t  tht O V Q t 8 t  1 PrOgrSm. 

Comments wri filed by Carolina Power & t ight  Company, Duke Pwcr Company, 
H o ~ h  C8rolin8 k w r ,  t h t  Public Staff, thr Attorney Gcntrrl, Paul Harkwit2 of 
the Energy Conservation Coal f t ion ,  and U8tthr Drake. Addi tloml reply comentr 
mri f I led by CP&L and Duke P w c t  Cmprny. 

h r r d  on the comntr filed I n  t h f r  p r o c r d n g ,  tht CoaPfrrfon 1s o f  the 
opinfon that the ruler proposed i n  th Order o f  March 16, 1988, should k 
adopted 4 t h  rrlrtively minor nvfrfono. Thr tulrr spteffy tha t  dimand-rfde 
resoufc~ planning and supply-rfdc nrource plrnnfng art t o  be jnkgrrttd into I 
single plrnnfng process; and t h a t  alternative rtrourcr optfonr must be studied 
8nd campared i n  ruch depth t h r t  1 balanerd, rrrllrtIc WrlUat~On O f  t h t  optfons 
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ern be mdc. fha ma188 rdoptrd hemin rlro f n k g r r k  Article 8 uf W 
Corrmfsrion'r existing etrctrfe sawice rulrr ()lCUC Ruler R8-42 and R8-43 for 
Elrctrfc Emrw Supply Plrnning) into the least  cost Inkgrated r e s o u m  
plrnnfng wlrr, 

Tba m i s s i o n  i s  also of t h m  opfnion t h a t  other irrmr "c-nted on by 
th partfat b the  proceeding should be addrarrcd by reparite Order as 
appropriate. such issuer Is I mrking de?fnitlon o f  Iarrt cost  integrrtrd 
nrourcr  pllnnf ng, appropriate rewards t o  uti1 itfar for afficfency and 
eonrwvatfon, and t m p t t i t f v 8  bfdding s y r h r  fo r  MU erprefty nerd furthrr 
work and dircucrlon. 

. 

In 8 c ~ p m f o n  M a r  issued this same dry i n  Pocket MO. E-100, Sub 58, the 
Co#nirsion his refwdulrd hawings to conrfdcr, malyre, and investigate the 
least cost  htcgrrtcd msoupcc plans which wlll  ba developed and fi lmd In that 
docket by W&L, D u b ,  North Carolina Puuef, and Wintrhrlr. There plans wil l  be 
plrprred In confomity with a l l  apptjeabl@ rtrk laus 8fid thr rulrr rdoptrd and 
implrmentsd by t h i s  M r ,  A l l  intrrarted parties, fncluding thr Public S t a f f  
8nd Attorney Genrr i l ,  will be encouraged t o  partidpate I n  thorr herrings, The 
Conrnisrfon has 8lso rchrdulrd s i x  night hmrfngr &cross thr S a k  o f  North 
Carolina for thr convenience o f  those members o f  the gtnrrr l  publfe who may 
wish to appear and testify. In rddit ion, the Coawirrion has Indierkd an 
intent t o  lnftirte, 1s an I l lpomnt  part of those proceedfngs, ewnprrhtnrivt 
Investfgation into  the reopt and rffretivtntrr of the denand-rfdr programs and 
rtsource options which our deetrie  utilitjer currently have in plrcr fir North 
Carolina and which they my plan to l n l t i i t a  i n  the war future. I n  
particular, CP&L, Duke, Worth Citolfnr Power, m d  Nanahrlr have bran directad 
IS part o f  tht4r plans and testimony t o  provfdc a d r k f l r d  dtreriptfon rnd 
rrrrrrntnt o t  tha tfftctiventsr of t h d r  anergy conrrwrtion and lord 
management programs, Furthemon, the Corrmirrfon has also n q u r t k d  the Publfc 
Staff  t o  conduct I comprchtntivc fnvtrt4gatfon fnto t)H scope and tffeetivrnerr 
o f  the intagtrttd resource plans to be fSlrd by the electric utflftirs, wfth 
particular +mphrsic being given to thr  subject o f  conrrrvrt~on and lord 
management as I resource option. 

I n  rddltion tu thc retfonr t oday  taken i n  Dockat No. E-100, Sub 58, tha 
Cornnfrrfon concludes tha t  i t  i s  also appropriate t o  request the Public S t a f f  to 
e o o t d h t e  efforts with  C P U ,  Dukm, North Carolina POvlr,  and Want.hrlr t o  
Jointly develop rnd propose an a r r o ~ r n t  o f  demand-rfdt pf lo t  demonstration 
projects f o r  implementation and tr l i l  i n  tlotth Carolina. Tha Comirsion 
btlfaver that  p i l o t  projects can and w ~ l l  fom an t x t t u n l y  fmportant part of 
the proerrs which f r  designed t o  Implement 8 comprrhrnsfvc program o f  l m S t  
cost  planning i n  t h i s  Strtr. 

IT IS, THEREFORE, ORDERED as follows: 

1. That the  ruler rttrchrd hare- 8s Appendix A entitlad *Least C o s t  
Integrated Resource Plmning" are hereby adopted r f f rc t iv r  an m d  rftcr the 
drte o f  t h i s  Order. 

2. That Article 8 o f  the Camlrtion'r Ruler for Electric Lfght rnd Pmr, 
consfsting o f  NCUC Ruler R8-42 rnd R8-43, i s  harmby nrcinded effrctfvr  on and 
after the data o f  t h i s  Order. 

2 00 I 3 5 7  



- w  
-54- 

3.. That tha Public Staff IS hrnby rvqurrkd to coodinate efforts with 
C P U ,  Dukm, Worfh Citollnr P w r ,  m d  Mrnhhrlr to Jolntly davrlop m d  propose 
for tha Coairrfon'r conridwition an rrrortmnt of dmmd-rid@ p i l o t  
dmonrtrrtfon projects .for hplencntatlon ind trlrl I n  Worth Cirolina. The 
Public S U f f  4s hefaby roquestrd t o  n p o e  back t o  the Colmibrion ngarding tha 
status of thfs matter as-soon os pooofble. 

ISSUED 8Y ORDER OF THE COMISSION.' 
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CHAPTER 8 

ELECTRIC LIGHT AHD POWER 

ARTICLE Il 

LEAST COST WEGRATED RESOURCE PUNNING 

Rule W-56. Fmnrrrl. 

(a) PUqOSe.  Th8 purport of least cost fntegrrttd n s o u r t e  planning 
i s  t o  ensure that  8rch tegulrted a1 eetric u t i  1 i ty operating f n Worth 
Carolina 4s drvrloping rrlfablr pmjeetfons o f  the long rang& demands f o r  
rlectrielty i n  f t s  servier irra rnd I combfnatbn of r h f i b t a  Ptsouree 
options f o r  meeting the rnt ie ipated drmandr i n  I cost rffretfve manner. 
Thirt tules arc intended to be consirtrnt wlth thr rpplicablr provisions o f  
the North h t 0 l f n a  General Statutes, but &re not intended to n r t r i c t  or 
prohibf t dwonstration projretr , pi 1 o t  programs or other rxptriwntal 
ventures. 

(b) Applfcability. There ruttr are 8pplfC8blr to Carolina Power & 
Lfght Company, Duke Power Company, NanW1al8 Power and tight Cmpa.ny, m d  
Virginla Electric and Power Company, d/b/a tlorth Catolina Powr.  

(e) Inttgtited Resource Plin. EIch U t f l l t y  shall d w t l o p  rnd h a p  
current 1 lsrct  cost integrated n i o u r c e  plan consisting o f  a t  least the 
fo l  1 o d  ng corPpontntc: 

(1) A l o r d  foracast; 

(2) An inttgrrted rrrourci plrn; 8nd 

(3) A short-tern action plan. 

(d) Dam. Each uti l f ty  rhrll ptovjdc such inforartion rnd data as the 
. Cosmfsrion -quests and 8mns n~cerrary for proper w a l u r t i o n  of  tfir 

f n t e g t 8 t d  resourcm p 1 8 M  ptcparmd by thr  utlllty. 

- ' ( e ]  Filfng. Each utflity rhrll f f l t  i t s  least cost integrated 
r w o u f c i  plan and rupporthg trstfmony wfth the Conmirsfon r t  the timer 
designated by the tormission. The utilltfrr should rn t ic fpr t r  f f l i n g  such 
plans apptoxiutrly r v r ~  two (21 or thrr i  (3) yaws,  The Public S k t f  or 
any o t k r  intrrvrnot my ?ilr a lrrrt cost intrgrltrd -source plan o f  I ts  
own, or it m y  prepare an ~ r l u i t i o n  o f  the least cost integrated msourct 
plans f i led by the utfllties, or both, Any teart cost (nt tgrr t td  resource 
plans, wrlurtlonr, and supporting testimony prrprrad by the Public SUff or 
o t h r t  fntrrvmnorr rhrll be filad a t  the t4-c drrfgnated by the Comirtfon. 
A n r c o n r b l r  mount o f  time will br gfvin for the Publfc S t i f f  rnd other 
lntrrvmotr t o  avrlurte the lerrt cost  integrated rdsource plans filed by 
thr utflititr prior t o  fflfng their own least cost fntrgrrtrd nsourc t  plans 
and rvrl uitfons. The $ntervtnorr should ant1 clpi tr  f 4 1  fng t h d  P own 1 rrrt 
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{f) Riview. fht Cornissfon Is mquitrd by G.S. 62-uO.l(c) to tonsult 
w i t h  the utflftfar In North Crrolfnr and with o thr r  s a t e  and fadcrrl 
agendas hrving n l i v r n t  infonrrtfon i n  malyr fng  the tong rrngi nmtdo for 
upansfon o f  alrctrfc g e n i r i t i n g  trcilitimr In Worth Crr~tfnr. The" BublQe 
Staff i s  nquirrd by G.S. 62*15(d) to &rsirt  the C o d r r i o n  I n  rn8lyrlng t h t  
long rrnw naedc for rxprnrfon o f  r l r c t r i e  grnr_rrting facilitfrr pursuant to 
G.S. 62-U0.L Public hririnqs to eoncidrr,. ttH least cost  l n k g r r f r d  
F ~ J O U ~ C L  plans fjlrd by the ut4lltfrr and the least cost f n k g r r t e d  resource 
plrnr 8nd rvrluatfonc filed by the Public Staff 8nd othw fntrtvrnorr Shdl  
k scheduled i t  the time and plrct darfpnrtrd by the Conmfrrfbn, ?he 
utilltitr and intervenors should rntieipatt pubtlc hmrrlngc baing scheduled 
i ainfmm o f  45 drys rfttr the f i l i n g  o f  test imony m d  axhlbfts by the 
i ntrrvanorr . .- 

5 
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(b) A trbUl8tfOn Of ut Utftfty'S f O W C 8 S t S  f o r  8 t  b 8 S t  8 soycar 
pariod, including park loads for the smmr and wlntrr sraronr of math year, 
rnnurl mtrgy fomcists, 8nd tha projected effects o f  non-prler induced 
conrrrvrtion and load unrgrmrnt on thr forecasted annual rnrrgy rnd peak 
loads f o r  rich yaw; and 

.LE) Highest, l m s t ,  and mort probable forecast scenarios based on the 
methods and rcrumptions used by the utility i n  praparjng i t s  forresrtr; or, 

eomparablr drgrer. 
any Othtr technique which 8ddFlSSeS f O r m C 8 S t  unca-inty t0 8 t  I a 8 S t  1 

- 
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Each utllfty rhrll 8vllurtr ereh msourrm optfan wfthout lrgard W 
grogrlphicrl loertfon whfeh 1s naronably 8V8ilrblr to it fn  naningfut 
quantities, inc luding both dmand-rfde and supply-ridm options, fn  order to 
d c t e d n r  m integrated ~ S O U F C I  plan wMeh offrrr 1 twinat ion  o f  r r l f a b l i  
msource options f o r  met ing the mticipatmd dmrnds on I t s  SyStelr hi I cost  
affmctiw mnnrr. The 8rrrmptions fn the  wrlurtfon shall be fully 
docmenkd, and the cost brnd l t r  o f  a l l  fasowee options in th @valuation 
shall be quantif ied t o  the extant porrfblt. 

( 8 )  Evrluatlon o f  Resource Optfonr. Evaluation o f  nsource options 
rhrfl include rt least the following eonrid~r8tionr: 

(1) Dtteminc the prmrrnt value of future revenue rmquinments 
ubirr appropriate for i n  w i l u r t i n g  t h r  ~ S O U F C L  optfonr; 

(2) Evaluate both &manbsih and rupplyrfdr msoupfa options 
urfng the best and most  rrrronlble ptoeodurar avillrblr, 
tnc luding,  but  not l i m i k d  b, such lyaourclr optfonc as 

* 2 conservatjon, load management, relighting, insulrt lon,  
eogrnrrrtion and small pwer produetlon; 

(3) Analyze t h e  rcnr.ltivfty o f  mfot rrsumptfonr used In the 
oval urt  i on of nsourca  opt i onr , i ncl udf nq: 

A. 

8. 

C. Assessment of other uncettaintf ts ,  Ineludfng for*erst 
u n e r r k i  nty. 

(b) Gcncriting Facilitf*s. E8eh utility Sh811 provide data for the 
d t e t r k  gencrrtfng frcflItier (inetuding planned rdditionr m d  rrtfrmentc, 
but txcludIng eogrnrrrtion rnd snrll power production) i n  4 t s  , integrrtrd 

. . msourei plan, Dit. should b t  detrfled rnough to f a c l l i k k  I comparatfvr 
rnalyri s o f  e ipaci  ty rl trrnrtf vas and s h i l l  incl  uds a1 1 planning 
asrlraptionr. 

(1) Exirtfng Generation. The utiltty shill provldt a =-year 
projection o f  the f o t l w h g :  

A, 

6. 

C.  

Projected fuel use by type of generation. Datr s h i l l  b+ 
rnnual d r b ;  

such 81 rvr i  1 ab1 t i ty factors , crprci ty factors, hart 
rates , outage rater or o t h t  rrlrvrnt data. D8a shall 
be annual data; 

PrOjrCttd Unit C h l r r & C t d  S t f  CS by tyPlr Of gt!ltr8tfOn, 

Projected rt t i  rrmentr o f  existing unf t r  , 1 ne1 udi ng 8 
direussfon o f  the reasons for t tH  sltlrements; and 

7 
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(2) Planned Grnrrrtion Additions. T)H utility shall provfdr I 

Projected fuel use by type o f  pnrrrtion. Data shall be, 
annual data; 

15-year proj8ctlon @f the fol towfng: 

A. 

8. Projected unit charrctwlsticr by typa o f  gentratton, 
such 8s rvaflabflity factors, erpaefty factors, hast 
ratis, oukgc  rates o f  other n l i v r n t  data. Data shall 
ba annual data; and 

C. Summaries of a l l  studies supporting tha nm ginrrrtion 
8dditiOnS included fn t h m  188St cost plan. 

(e] * AFtrmrt.lvr Energy Resources. Each utility shall assess on an 
ongofng basis the pot rn t f r l  benefftr of rmuonably rvr i  lablc a1 t rmat lve  
anergy resource optlonr, includfng the benefits o f  l m r  fuel costs m d  
improvad rffieitncy o f  Its generating ficflftjis. A l k m r t l v r  - mer# 
pIsourcas shall include, but not be l i a ikd  to, hydro, wfnd, grothtmal, 
solar t h i m a l ,  solar photovoltak, munfcipal solid w a s h ,  b imai r  8nd othrr 
rltemathr rnctgy nsowces.  The utility r h l l  discuss Its ovwrll 
rrscssment o f  r l t i f n a t i v t  merqy rcsoureis 8nd 1.t shall provide & t a i l s  o f  
the methods and rssumptfons used I n  t h t  rrresrrnnt a f  thore rltrrnitlve 
anergy msoufces having I rfgnffiernt 1.prct on f t r  least cost int8grrtld 
msourc i  plan. The utllfty shall also provide general i n f o m i t i o n  on th 
methods 8nd 8SSkmpt~OnS usid in the 8 s S i S S m 1 t  o f  the trironrbty rvi f l rb’ l r  
rt  tc rnat fv t  anergy resources cons3 dcrrd under t h i s  paragraph but not adopted 
for I t s  least cost  intqrrt td  fasourca plan. 

. 

( d )  Concrwrtion rnd Lord Management. E8eh utillty shall assass on an 
ongofng bas1 I tht potrntial b a n d i t s  o f  conrrwrtion and lord manrgrcrrnt 

a .  tochn~quts, including the brnrfitr  of  lower furl costs m d  frrpmved 
af f f e i rnq  o f  the overall system. The utf l l ty  shall discuss I t s  overall 
atstrimant of eonrrwrt ion and lord unrgrmnt tachniqws, and It rhrlt 
provldc drtafls o f  the methods and rrsurrptionr used i n  the rrstsflnnt o f  
those conrrrvr t ton and toad management ttchnfquts having sIgnlf lcant 
impact on I t s  l i r s t  c o s t  integrated msource plan- The ircrsrl~cntr shall 
include costs, benefits, r i s k s ,  uneattrintirr, ruliabfllty, and customer 
aecrptlncc drrr rpproprf rk .  fbr  uti 1 1 ty shrl1 81 so pt0v.l de p n c r r l  
infomatfun on the methods and rrsmptfonr used i n  tha rrrirc~lent o f  those 
conrervitfon and load management techniques considered under tn fr  plan but 
not rdopkd for i t s  lrrct  cost intrgrrtrd mioutre plrn. 

(e) Purchased Pwat. Each utility shall 88~181 on l onping baesfs 
tha pottntfrl btnrf l t r  of reasonably rvrillblc purchased powcr resoumms. 
Thc rrrrrcmwtr 8h8ll include costs, benefits, r i s k s ,  uncartiintfor, and 
n l l a b i l i t y  where rpproptfrtc. The utility shall discuss i t s  everall 
rrs~snrnt  of f t r  purchased power msources, hc’ludfng but not 1 f k % ~ ? ~ d  ta 
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purehasas f m cogrnitrtorr , mal 1 pomt pmduews, indrpindrnt poww 
produerrs and other utltiti*r, and pmvfdr dataflr .o f  the wthodr and 
r r r ~ t i o n r  u r d  fn the rrrrrsmrnt o f  a t  those purchased power msourc81 
hrvlng I slgniffcrnt illpact on I t s  lrart cost fntegrakd msoufce plan. 

(f) T t . n r o i r r l o n l D i r t t ~ b ~ ~ o ~  Frcititfar. - Each vtilfty shall 8tsess 
on ongoing basis UN potmntlrl hnefitr o f  irprovmmntr to thl 
trmr~irsion/dirtribution f a d l  f t f 8 r .  The ut11 i ty  shall dfreurr i t s  ovarrtl 
rrrrrrnnt o? trrnrafrr~on/d~ rtri butlon f a e l l  i tfrr lmpmvmentr, m d  f t  
shall providr drtrilr of the methods and irrrnnptionr used in the rsstrrment 
of  those tactlity improvaentr having a signif icant impact on i t s  tarst  cost 
I ntegtrtd rts~ureo plan. 
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( 8 )  The objectfir of thr n 8 0 u r e i  option or program; 

(b) Criteria for wrrurhg prognrr towrrd the objective; 

(c) The f .plmcntation schedule f o r  the program over tb n r x t .  two t o  
t h n r  yrrrr; rnd 

(d) Actual progress twrrd thm objrctfve to d8te. 
.. 

L.. 

I 

. 
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Rulr c1s-60. hnurl b p o t t  of Updrkr fo Laact Cost lnkgrrkd Resource 
Plmr. 

Every alactrlcrT public Utflity shall furnlrh t+hr Colrpirrlon with 
annual lrport containing I fifteen-year forecast o f  lords #d generating 

capability. An updakd n p o r t  rhrtt ba filad withfn t h i e y  (30) days r fkr  

report ffled annually. Tha n p o r t  shall d c s c r h  a l l  generrtfng faeilitias 
and known transmirrfon frettltirr wfth operating voltage o f  200 KV or .on 
which, .in the Judgment of the u t i l i ty ,  will be r v q u i n d  to supply system 
W a n d s  durfng the foracrrt period. The report rhstl e o v w  the 15-yrat 
orrlod n ix t  sueearding the date' o f  m i d  raports md shall fncludc thr 

rily SfgnlffC8nt P W f S f O n  O f  th8 f O n C 8 S t ,  and t h m  $hill b 8t 1r8St O M  

A trbulrtion o f  smntr and wtnt i r  park loads, annual energy 
forecast, generating e8pabitityB and n s i w a  mrgfns for arch 
year; 

A l i s t  of the i x f r t i n g  plants in rawict wfth capacity, 
1 ocrti on,  i n d  m y  WChnol ogf erl i nnovrti on$ to br h c k f  i t k d  
to improve rnviromnt qur l l ty  t o  the a t a n t  known; 

A Ifst o f  gwmrrtlng units under construction or plenned a t  
plant locations for which proparty has bran lequirmd, for 
which c c r t i f k r t c s  have hen r rcr ivad,  or for whlch 

type, rnd proporrd d i t t  o f  operation fnctudrd; 

A l f r t  of proporrd gentrrtfng units  a t  locations not known 
d t h  general location, erpaclty, plant type, m d  drta o f  
oprrrtion included b the r x t t n t  known; 

A l i s t  o t  units t o  be mtind frm rrrrfci with location, 

A l f r t  o f  units  which i r i  befng conr~dsr8d for Iffa 
r x k n r i o n ,  rtfurbichrmant OF upgrading. fha raportfng utility 
s h i l l  also provlde ma txprctrd (or rctual) d a b  rmovad fm 
s e r v i c i ,  wnrrrl location, erprcity rating upon return to 
servfce, rxpectod rvturn t~ r t r v i e t  data, and 8 general 
descriptfon of work t8 be p t r f o m d ;  

A list o f  tranrmfrc~on liner and other r r s o d r k d  faCjlftfrS 
(200 KV or over) whrch are under construction or proposed 
I ncl udf ng the crprcl ty and vol k g r  1 we1 L, 1 oertf on, and 
scheduler for completion and nperrtlon; 

wpl j C a t 1  On$ h r V t  b e l l  f 1 1 td W f  t h  1 O C l f i  Qkl,  C 8 p i d  ty , pl8llt 

CrpaCfty and WprCt8d d8tt O f  n t f m m r n t  ftm the SyStm; 

A l i s t  of any gmerrtion and rsrodakd trrncdssion 
freflititc under conrtruetfon which h v r  dalryr o f  over six 
mnthr tn the previously nportrd $n-smrv~cr drtrc m d  the 
mjor causes o f  such h l ~ r .  Upon rrquart fm the 
Cormfcrfon S t a f f ,  the nport ing utility shall supply I 
statement of the economic Iaprct o f  such dmlryr; 
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Prrlfmlnry Plans and Cwtifiertrr of 
h e a s s i t v  f o r  Construction o f  Electric 

Pub1 i E Convenience rnd 
knrrrtf on 8nd Re1 8ted 

<a] No commitments and contracts made for the pukhasc of a steam 
supply system, turbine, generator or other major colllpomnt of  the generation 
system shall be noncancelable until ruch-t(me rs the eer t l f i e r te  o f  publ ic  
convcnbner m d  necessity hrs betn issued. 

{b) Infomation t o  be f I 1  ed 120 days or more b e f o n  the f f 1 ing of the 
rppllcatlon for a er r t i f i ea te  o f  public eonvenfenee mrtd neeessfty for 
generating facilities w4th crpaefty o f  300 W or mre shall include the 
following: 

Ava3lable s f t c  Infomation (fncluding aaps and dcscrfptfon), 
pte l  imlmry trtfmatcs m f  Initial  and u l t fmet t  drvtlopment, 
jurtificrtfon for the rdoptfon o f  thr rite selected, rnd 
general infomation describing the other locrtSonr 
cor. :Idwid; 

As rppropri a t e ,  p r h  I m f  nary i nf o m t i  on coneemf ng 
gaol ogi ea1 , 1as t h t t  1 e, mcol ogi crf , wtaorol ogi cal , st4 smf e ,  
water supply, population and g e ~ r r l  load u n k r  data-to the 
r x a n t  knaun; 

A statement of  the nard for UH facility includfng 
in fomat ion on loads 8nd grnrt i t ing cap.bftfty; 

A dwerfpt ion o f  fnvrrtig8tlonr c w l a k d ,  in prognrr, or 
proposed involving tM subject s h ;  

A statement o f  exjrt ing or proporid ptrnr knwn to applfcrnt 
o f  federal, s a t e ,  local O o v t r m e n k l  urd prfvrtt entities 
for other dcvtlop.cntr it or rdjrew~t U thr proposed t f t t ;  

prograa fo . re t  the rpplicrblr air and mkr qurllty 
skndrrdr ; 

A St&t+#nt  O f  ax1 S t f  ng Or proposed rnVf mmlltil 8 V 8 1  U&ti OR 

A l i s t  o f  a11 agrneirt frorp which approvals w i l l  be sought 
covtrfng various aspects o f  m y  grmrition facility 
eonrtruekd on tht r l te  and t h  t i t l a  8nd rrrtulr o f  such 
rppmvr1s ; 

A strtrrnnt o f  estimated cost  in torut ion,  includfng plans 
m d  mlrted trrnra~srfon crpfbl cost (fnftfirl core costs for 
nucl aar uni tr ) ; 81 1 oprrrtf ng axpansas by c@Ugofirr ,  
Including fwl costs and f o a l  ganar i t lw cost per mt )slh r t  
plant; rnd infomation eonewning capacity f 8 C U F ,  )Hit rate, 
and plant rervfcr I f f @ ,  Furnfrh e-rratfve cost including 
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(10) A schedule rhowfng the mttefpatcd ,beginning dates for 
constructfan, k r t i n q ,  and eonwreirl . operation o f  the 
gmnrrat4ng facility. 

(c] Procadures for obtaining thc cer t f f icr te  o f  pubtfc convcnitncr rnd 
c 

nseccsfty shall be IS stated In the  General Statutes. 

(d] In f f l i -ng in applicition for 8 certificate o f  public Convanfence 
8nd necessity pursurnt b G.S. 62-110.1(&] i n  order t o  construct I 
generating facility, I utllity shall include the fo l lwfng:  

(1) The most w e n t  least cost fntegratrd resource plan of the 
utftfty plus any proposals by t h t  utfllty to update safd .. plrn; 

(2) frrtleony rpeclficrlly Indicating the extent to which the 
: proposed construction eonfoms to tht utility's most n e w t  - least cost fntrgrrtrd rmsourcc plan; 8nd 

(3) T i s t i m t y  supporting m y  utility ptoporatr to update I t s  aost 
rvcent rmsouret integration plan, 
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Re Empire Power Company 
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North Carolina Utilities Commission 
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ORDER dismissing, as deficient on its face, an application for a certificate of 
public convenience and necessity to construct an independent power production 
facility. 

Commission rules that a certificate application by ,an independent power producer 
(IPP) must, at a minimum, allege a definite public need for the proposed 
facility. Moreover, if t h e  I P P  proposes to sell its  electricity to an in-state 
utility, the application must allege a contract or written commitment from the  
utility agreeing to purchase the  electricity. 

Commission concludes that it is appropriate to require I P P s  to establish public 
need for their facilities because, unlike qualifying cogeneration and small 
power production facilities, the  need for I P P s  is not established by federal 
law. 
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BY THE COMMISSION: 

On October 31, 1991, Empire Power Company ( E m p i r e )  filed an Application 
pursuant to G. S .  62-110.i(a) seeking a certificate of public convenience and 
necessity authorizing construction of a 600 megawatt combustion t u rb ine  electric 
generating facility in Rockingham County, North Carolina. The f a c i l i t y  is 
referred to as Rolling Hills. The Application was accompanied by information "in 
t h e  format prescribed by Rule R&-61(b)." E m p i r e  subsequently filed revisions to 
this information on January 8 and January 31, 1992. 
The Application was considered at the Commission Conference of November 12, 
1991. On November 19, 1991, the Commission issued its Order Requiring 
Publication of Notice, which provided for notice of t h e  Application to be 
published, mailed to the utility or utilities to which Empire plans to sel l  
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e lec t r i c i ty ,  and delivered to the  Clearinghouse Coordinator. for  distribution to 
interested S t a t e  agencies. 
On November 2 2 ,  1991, Empire filed a Certificate of Service of Notice on three 

utilities: Duke P o w e r  Company (Duke), Carolina Power & Light Company (CP&L), and 
North Carolina Power. By subsequent filing of January 8 ,  1992, Empire asserts 
that it does not seek to sell to North Carolina P o w e r  and does not consider 
North Carolina Power's capacity requirements as a basis €or public need f o r  
Rolling Hills. 
On December 20, 1991, CP&L f i l e d  a Complaint and Petition to Intervene. On 

December 23, 1991, Duke filed a Petition to Intervene and Complaint. Empire 
filed Responses on January 8 ,  1992. The Commission subsequently issued Orders 
allowing the interventions of CP&L and Duke on January 14, 1992. 
On January 17, 1992, CP&L f i l e d  a Motion to Dismiss Empire Power Company's 

Application for a Certificate of Public Convenience and Necessity. The 
Commission scheduled an oral argument on the Motion by Order of January 22, 
1992. Empire filed a Response to CP&L's Motion to Dismiss on January 31, 1992. 
On January 2 8 ,  1992,  Duke filed a Motion to Participate in O r a l  Argument 
asserting t h a t  Duke "generally adopts CP&L's Motion to Dismiss . . .Iv 

On February 4 ,  1992, E m p i r e  filed a Motion f o r  Summary Judgment arguing that it: 
should be granted a certificate without any hearing or f u r t h e r  proceedings. 
The ora l  argument was held  as scheduled on February 5, 1992. Arguments w e r e  

presented on both the  Motion to Dismiss and the Motion for Summary Judgment. A t  
the close of ora l  argument, t he  Commission allowed t i m e  for f u r t h e r  written 
arguments to be presented on both Motions. 
Various responses and arguments were f i l e d  by the parties on February 21, 24 
and 2 6 ,  1992. The Commission has carefully considered a l l  of the  arguments, oral 
and written, presented herein. The Commission will first consider the Motion to 
Dismiss Empire's Application. 
(13 E m p i r e  argues that the Commission does not have the authority to dismiss 

its application because G.S. 6 2 - 8 2 ,  which prescribes the  procedure f o r  handling 
certificate applications, does not provide for dismissal. (The Commission notes 
t ha t  G.S. 62-82 does not  provide for summary judgment either, but Empire 
nonetheless filed a motion for summary judgment, citing Rule 56 of the  Rules of 
Civil Procedures.) G.S. 62-60 grants  the  Commission "all. the powers and 
jurisdiction of a court of general jurisdiction as to all subjects over which 
the Commission has or may hereafter be given j u r i s d i c t i o n  by law." The statute 
goes on to prqvide t h a t  the Commission may render its decisions "upon questions 
of law and of fact  in the same manner as a court  of recard." Commission Rule R1- 
7(a )  provides that motions may be addressed to the Commission f o r  va r ious  
purposes including "for such other rel ief  as may be appropriate." The motion 
here in  is equivalent to a motion to dismiss for failure to s ta te  a claim for 
which relief can be granted, which any court can grant .  The Commission, as a 
body with all the powers and jurisdiction of a court of general jurisdiction in 
this case, unquestionably has the power to grant or deny a motion to dismiss an 
application as deficient on its face. Because the  Commission so clearly has such 
authority, spec i f ic  mention of it in G.S. 6 2 - 8 2  would have been redundant. 

deficient on its face because the  Application does not sufficiently allege a 
need for the Rolling Hills facility and because the information required by 
Commission Rule R8-61(b) was not prefiled before the Application. The Commiss.ion 

121 [ 3 ]  C41 [51 161 I 7 1  CP&L and Duke move to dismiss Empire's Application as 
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concludes that the Application should be dismissed on the first ground. 
The Commission notes its authority to d m h i s t e r  G.S. 62-110.l(a), the statute 

under which Empire filed its Application. G.S. 62-31 provides, “The Commission 
shall have and exercise full power and authority to administer and enforce the  
provisions of this Chapter and to make and enforce reasonable and necessary 
rules and regulations to that end.“ Thus, t he  Commission has authority t o  
establish reasonable minimum filing requirements f o r  certificate applications 
under G.S. 62-110.l(a). Pursuant to t h i s  authority, the Commission concludes 
that an independent power producer such as Empire must allege a definite public 
need f o r  i ts  proposed facility and t h a t  when, as in this case, the independent 
power producer proposes to sell  i ts  electricity to a North Carolina utility, it 
must allege a contract or written commitment from the utility agreeing to 
purchase the electricity. For the  reasons s ta ted  hereinafter, the  Commission 
concludes that t h i s  is a reasonable minimum filing requirement. Otherwise, the  
Commission will not know e i ther  the true nature of the facility it is being 
asked to certify or whether there is a need for the facility, 
Empire has failed to meet t h i s  filing requirement. Empire‘s Application alleges 
“an outstanding proposal to sell long-term wholesale peaking capacity and energy 
to Duke . . . f o r  delivery beginning as early as 1994.” However, Empire does not 
have a contract or commitment with either Duke or CP&L. It is clear from their 
filings and argument t h a t  ne i ther  Duke nor CP&L is interested in buying 
electricity from Rolling Hills. They have other plans to meet their capacity 
needs in t he  time frame proposed by Empire. Empire’s Application attempts to 
allege need in other ways. It alleges: (1) the Commission ruled in Docket No. E- 
100, Sub 58 ( t h e  1989-90 least cost integrated resource planning investigation) 
that North Carolina electric utilities require approximately 3,000 megawatts of 
additional peaking capacity before the year 2000, and the  Commission ruled in 
Docket No. E-7, Sub 461 (a certification proceeding filed by Duke f o r  i ts  
Lincoln County Combustion Turbine Station) t h a t  Duke requires at l eas t  1165 
megawatts of peaking capacity by 1997; ( 2 )  the northeast part  of Duke’s service 
t e r r i t o ry ,  which includes the proposed site of Rolling Hills, is t h e  ‘jprimary 
locationlf to add peaking capacity to Duke‘s system; ( 3 )  Rolling Hills will be 
built at: Empire‘s own risk; (4) Empire’s “guaranteed cost of peaking capacity 
and energy” is below Duke‘s avoided cost of peaking capacity and energy; and ( 5 )  
the draft air permit issued for Duke’s Lincoln County Combustion Turbine Station 
limits Duke’s proposed generating capacity at that facility. Empire‘s 
Application al.80 cites the Commission’s “load forecastst1 adopted pursuant to 
G . S .  62-110.l(c). The Commission finds these allegations to be insufficient tu 
support the Application. Some of the allegations repeat charges that E m p i r e  has 
already made against Duke in a pending complaint proceeding, Docket No. E-7, Sub 
4 9 2 .  [ F N l ]  The allegation that Duke‘s Lincoln capacity is limited by i t s  a i r  
permit has been addressed by the Commission‘s O r d e r  on Motion to Issue Show 
Cause Order and Motion for Update and Reevaluation dated February 28, 1991, in 
Docket No. E-7, Sub 461. A t  best, Empire‘s Application simply c i tes  the general 
load forecasts of Duke and CPLL and alleges a proposal, which has been rejected, 
to sell to Duke. The Commission needs m o r e  in order to implement G . S .  62-110.:1 
and G.S. 62-2(3a). 
G.S. 62-110.1(a) provides 

. . . no public utility or other  person shall begin the construction of any 
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d i rec t ly  or i nd i r ec t ly  used for the furnishing of public u t i l i t y  service, even 
though the  facility be f o r  furnishing the service elready beiEg rendered, 
without first obtaining from the Commission a certificate that public 
convenience and necessity requires, or will require, such construction. 

The s t a t u t e  applies not only to public utilities, but also to "other 
pers~n[sl.~~ The purpose of the  statute is to prevent the overbuilding of 
electric generating capacity. The Court of Appeals has stated the following: 
This regulatory statute was enacted in 1965 to help curb overexpansion of 

generating facilities beyond the needs of the service area. To t h i s  end, the  
Genera l  Assembly used the  term fvpublic convenience and necessity" to define the 
standard to be applied by the Utilities Commission to proposed facilities. In 
reviewing the Commission's application of the  standard in other regulatory 
actions, the Court has held that public convenience and necessity is based on an 
vlelement of public need f o r  the proposed service." State ex rel. Utilities 
Comm'n v. Carolina Tel. & Tel. Co., 2 6 7  N . C .  257, 2 7 0 ,  148 S.E.2d 100, 110 
(1966); see also S t a t e  ex re l .  Utilities Comm'n v. Southern Coach Co., 

App. 597, 199 S . E .  2d 731 (19731, cert. den., 2 8 4  N.C. 6 2 3 ,  201 S.E.2d 693 
(1974); State ex r e l .  Utilities Commission v. Queen City Coach Co., 4 N.C. App. 
116, 166 S . E .  2d 4 4 1  (1969). Moreover in 1975, an "act to establish an expansion 
policy fo r  electric utility p lan t s  in North Carolina, 
efficiency in the use of all existing plants, and to reduce electricity costs by 
requiring greater conservation of e lec t r i c i tyR  was enacted by t h e  General 
Assembly, 1975 Sess .  L a w s  Ch. 7 8 0 .  This ac t ,  codified as G.S. 62- lIO.l(c)-(f), 
directs the  Utilities Commission to consider the present and future needs for  
power in the area, t h e  extent, s i z e ,  mix and location of the  utility's plants, 
arrangements f o r  pooling or purchasing power, and t he  construction costs of the 
project  before granting a certificate of public convenience and necessity for  a 
n e w  facility. From these statutes and the case law, it is clear that the  purpose 
of requiring a certificate of public convenience and necessity before a 
generating facility can be built is to prevent costly overbuilding. 
Environmental concerns were generally left to other regulatory agencies, 
as they affect the cost and efficiency of t h e  proposed generating facility. 

141, 246 S . E .  2nd 7 8 7 ,  cert, denied, 2 9 5  N . C .  6 4 6 ,  248 S.E. 2nd 2 5 7  (1978). 
[FN2] In another context, the Supreme Court has held that in order to show 
public convenience and necessity, the  applicant must demonstrate a "definite 
public need" for the facility in question. State ex r e l .  Utilities Commission v. 
Two-way Radio Services, Inc., 272  N.C. 591, 158 S . E .  2nd 8 5 5  (1968); State ex 
rel .  Utilities Commission v, Carolina Tel. and T e l .  Company, 267 N . C .  2 5 7 ,  148 
S . E .  2nd 100 (1966). More recently, in 1987, the General Assembly enacted G . S .  
62-2(3a) to require "least costi '  planning and to encourage "use of the  e n t i r e  
spectrum of demand-side options . . . as additional sources of energy supply 
and/or energy demand reductions.'I 

for  a proposed electric generating facility? The Commission has previously 
addressed the  filing requirements €or a public utility and a Ilqualifying 
facility, fi but these requirements are not appropriate f o r  an independent power 
producer ( I P P ) .  
If the applicant is a public utility, Commission Rules R8-56 through R8-61 

control .  These rules require least cost integrated resource planning by our 

19 N . C .  

to promote greater 

except 

S t a t e  ex rel .  Utilities Commission v. High Rock Lake, 37 N.C. App, 138, 140- 

What must an applicant allege and prove in order to show a definite public need 
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State's e lec t r ic  utilities and provide for detailed long-range load forecasts, 
analyses of curren t  generating capability, evaluation of demand-side ar,d supply- 
side resource options, and other data. Rule R 8 - 6 1 ( d )  provides that in f i l i n g  an 
application f o r  a certificate pursuant to G. S .  62-110.I(a), a utility shal l  
include its  most recent least cost integrated resource plan, any proposed 
updates to the plan, and testimony specifically indicating how the proposed 
facility conforms to the plan. The Commission must consider load forecasts "in 
acting upon any petition by any utility for construction." G . S .  62-110.l(c) 
(emphasis added).  An I P P  cannot simply cite a utility's load forecast or least  
cost integrated resource plan in order to s h o w  public need f o r  i t s  own 
certificate application. This is essentially what Empire has attempted. The 
Commission has previously ruled that a finding t h a t  a utility's least  cost 
integrated resource plan is reasonable is not intended as a substitute for 
certification under Gas. 62-110.1(a), and the  Court of Appeals upheld this view. 
State ex rel. Utilities Commission v. N . C .  Electric Membership Corporation, 105 
N . C .  App. 136, 141, --S.E.2d-- (1992). In a certificate proceeding, an IPP m u s t  
allege more than some general need; it must allege a definite need for its own 
proposed facility. 

"qualifying facility" under federal law, Commission Rule R1-37 controls the  
filing requirements. Qualifying facilities include l a s m a l l  power producers" which 
employ renewable resources and Ivcogeneratorsl' which use heat or steam t h a t  would 
otherwise be wasted in industrial processes to generate electricity. 16 USCA s 
796 (17) (18). Rule RI-37 requires an application f o r  a qualifying facility to 
include 

The applicant's general plan fo r  sale of the electricity to be generated, 
including t he  utility to which the applicant plans to sell the electricity, any 
provisions f o r  wheeling of t h e  electricity, arrangements f o r  firm, non-firm or 
emergency generation, the  service life of the  project, and the  projected annual 
sales in kilowatt hours .  
Commission Rules R I - 3 7 ( b )  ( l ) ( x ) .  It is appropriate to require more from an IPP 
than from a qualifying facility. This is because federal law has essentially 
established the "public need" for qualifying facilities by requiring a l l  
e lectr ic  utilities to purchase electricity from such facilities. 16 USCA s 824a- 
3 ( a ) .  T h i s  law was enacted in 1978 as part of the National Energy Act to 
encourage the efficient use of energy resources. There is no comparable law for 
I P P S .  

since no law establishes "public need' f o r  them, the Commission concludes t h a t  
it is seasonable to require t h a t  an I P P  proposing to sell its electricity to a 
North Carolina utility must first obtain and allege as par t  of its cer t i f ica te  
application either a contract or a written commitment from the utility. [FN31 
Our decision is reasonable in order to carry out t h e  purposes of G.S. 62-110.1 
and G.S. 62-2(3a). G.S. 62-110.1 is intended to effect the orderly and 
coordinated expansion of electric generating capacity. G.S. 62-2(3a) is intended 
to stress demand-side management by electric utilities, These purposes would be 
defeated w e r e  we to certify Empire's f a c i l i t y  without knowing h o w  or whether it 
fits into the overall scheme of energy planning. Far example, Empire's 
Application cites Duke's and CP&LOs needs f o r  additional peaking capacity, but: 
the utilities are planning to meet those needs in other ways. Duke has a 

When t he  applicant f o r  a certificate under G.S. 62-110.l(a) proposes a 

Since IPPs cannot simply rely upon t he  load forecasts of the utilities and 
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certificate f o r  t he  Lincoln County Combustion Turbine Station issued by this 
Commission in a proceeding in which E m p i r e  chose not to intervene. 
has a certificate f o r  a peaking facility in South Carolina. Requiring a contract 
or commitment before certification will insure that t he  purposes of G . S .  62- 
110.1 and G . S .  62I3a) - -  to coordinate the building of electr ic  generating 
capacity, to prevent overbuilding, and to use demand-side options - -  are met. 
Further, without a contract or commitment, the Commission cannot know what type 
of facility it is certifying. Empire now proposes to sell its electricity to a 
North Carolina utility. However, if the Commission were to issue a certificate 
and no such agreement w e r e  ever reached, Empire would no doubt begin looking for  
other  customers. Selling to a non-utility would raise completely different 
issues. I t  might even raise t h e  issue of Empire trying to become a public 
utility i t s e l f  although located within Duke's service territory. The Commissi.on 
is entitled to know what type of facility it is being asked to certify at t h e  
time of the application. 

utilities if it requires an IPP to obtain a contract or commitment before 
certification. This is not true at all. The Commission will exercise its 
complaint jurisdiction to ensure that utilities are acting in good faith w i t h  
IPPs. Empire clearly knows this since Empire itself filed a cornplaint- against 
Duke charging t h a t  Duke arbitrarily refused to consider purchasing electricity 
from Rolling Hills. The Commission, rather than dismissing the complaint as 
urged by Duke, scheduled an evidentiary hearing and gave Empire a full 
opportunity to present evidence as to Duke's actions. See the Order Denying 
Motion to Dismiss and Scheduling Evidentiary Hearing dated August 2 8 ,  1991, in 
Docket No. E-7 Sub 4 9 2 .  That complaint proceeding is pending before t h e  
Commission. In addition to filing a complaint, an I P P  that believes it has a 
better alternative can intervene when a utility files a certificate application 
of i t s  own. Empire could have participated when Duke obtained a certificate for  
its Linco ln  County facility if it had acted timely. Finally, an IPP can 
participate in the  Commission's least cost integrated resource planning 
investigations. Empire has already intervened i n  the current investigation, 
Docket No. E-100, Sub 6 4 .  Utility management is entitled, in the  first instance, 
to decide how it  proposes to m e e t  i ts  capacity needs, but the Commission retains 
oversight by w a y  of complaint jurisdiction, least cost integrated resource 
planning investigations, and certification proceedings. Thus, an IPP has several 
options available to it, and the Commission is in no way delegating i ts  
authority to t h e  utilities by the decision made today. 

specifying the  requirements f o r  a certificate application by an IPP. IPPs are a 
relatively new en t r an t  in the  field of electric generation. Empire is the  first 
IPP to file an application for a certificate in North Carolina. The present 
docket is t he  first docket in which the Commission has dealt with t h i s  subject. 
It was not until CP&L's Motion to Dismiss that t h e  Commission had occasion to 
examine t h e  law and to determine public policy with respect to certificate 
applications by IPPs. Nonetheless, the  Commission finds it appropriate to apply 
the requirement aMounced today to Empire's Application. To do otherwise would 
allow the reasons and policies upon which our decision is based to be defeated 
in this case. Empire is not unduly prejudiced since it does not have a buyer at 
this time. Our decision is of course without prejudice to Empire's right to file 

IFN41 CP&L 

Empire argues t h a t  the Commission would be deferring its authority to the 

The Commission recognizes t h a t  before today, it had no rule or order in place 
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a new application as soon as it can comply with our filing reqirernent. 

Summary Judgment moot. The Motion f o r  Summary Judgment was of course predicated 
upon a valid application. Since we have concluded that the Application must be 
dismissed, it would be inappropriate to consider summary judgment. 
IT IS, THEREFORE, ORDERED that the Motion to Dismiss f i l e d  in this proceeding 

by CP&L on January 2 7 ,  1992, should be, and the  same hereby is, allowed. 
ISSUED BY ORDER OF THE COMMISSION. 
This t h e  23rd day of April 1992. 

Our decision to dismiss EmpireIs Application renders Empire's Motion for 

FOOTNOTES 

m,l At oral argument Duke characteri.zed Empire's Application as "simply another 
collateral attack on Lincoln." 

F'N2 The idea was broached at oral argument that  fostering competition in 
electric generation might in and of itself constitute llpublic need." Suffice it 
to say that is not t he  policy decreed by G . S .  62-110-1(c)-(f), and the 
Commission must interpret "public convenience and necessityt1 in light of the 
policy enacted by the General Assembly. 

FN3 This is not a unique requirement. When an applicant seeks a permit to 
operate as a contract motor carrier,  Commission Rules require a written contract 
with one or more shippers or passengers having a need f o r  a specific type of 
service not otherwise available. Commission Rule R 2 - 1 5 ( b ) .  

FN4 Empire petitioned to intervene over two months af te r  the hearing was 
completed, and the Commission denied intervention as untimely, 

EDITOR'S APPENDIX 

PUR Citations in Text 

[N.C.Sup.Ct.I North Carolina ex r e l .  Utilities Commission v. Carolina Teleph. 6r 
Teleg. Co., 267  N.C. 2 5 7 ,  64 PUR3d 2 4 3 ,  148 S.E.2d 100 (1966). 
[N.C.Sup.Ct.] North Carolina ex rel. Utilities Commission v. Two Way Radio 

Service, 2 7 2  N . C .  591, 7 2  PUR3d 2 2 2 ,  158 S.E.2d 855  (1968). 
END OF DOCUMEHT 
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STATE of North Carolina ex rel. 
UTILITIES COMMISSION, Public Staff 

North 
CaroIiaa Utilities Commission, and 

Carolina Power and Light Company and 
Duke 

Power Company as Intervenors 

EMPIRE POWER COMPANY, Applicant 
for Certificate of Public Convenience and 

Nee essi ty. 

v. 

No. 9210UC724. 

Court of Appeals of North Carolina. 

Oct. 19, 1993. 

The Utilities Commission dmnissed petition 
for certificate of public convenience and 
necessity, submitted by independent power 
producer. Appeal was taken. The Court of 
Appeals, McCrodden, J., held that: (1) 
Commission’s authority with respect to 
certificates was not restricted to section of 
statute specifically dealing with approval of 
such certificates; (2) provision requiring that 
hearing be commenced within three months of 
filing of application w a ~  directory rather than 
mandatory, and did not compel issuance of 
certificate after period had expired; and (3) 
there were no material issues of fact requiring 
Commission to hold hearing. 

Affirmed. 

Ill PUBLIC UTILITIES 147 
3 I7Akl47; 
State Utilities Commission is creature of 
legialature and exercises only that authority 
conferred on it by statute. 

[21 ELECTRICITY w 8.4 
145k8.4 
Although state Utilities Commission may not 
deviate from specific statutory provisions 
governing approval of certificates of public 
convenience and necessity for construction of 
electricity generating facilities, Commission 
may rely upon other statutory provisions to 
interpret and implement process. G.S. PO 62- 

82, 62-110.1. 

E33 CONSTITUTIONAL LAW w-77 
92k77 
Utilities Commission’s establishment of 
minimum filing requirements, in connection 
with application for certificate of public 
convenience and necessity to construct 
electricity generating facility, was not 
unconstitutional exercise of legislative pawexs 
by adminiwative board; commisgion W B S  
held to legislative standard, consisting of 
requirement that public convenience and 
necessity support comtruction of facility, and 
by ten specific policies regarding electric 
power generation, set forth in statute. G.S. § $  
62-2, 62-110.1. 

131 ELECTRICITY e 8.4 
145k8.4 
Utilities Commission’s establishment of 
minimum filing requirements, in connection 
with application for certificate of public 
convenience and necessity to constnrct 
electricity generating facility, was not 
unconstitutional exercise of legislative powers 
by administrative board; commission was 
held to legislative standard, consisting of 
requirement that public convenience and 
necessity support construction of facility, and 
by ten specific policies regarding eIectric 
power generation, set forth in statute. G.S. 0% 
62-2, 62-110.1. 

I41 CONSTITUTIONAL LAW e 81 
92k8 1 
Utilities Commission action, in rejecting 
petition for certificate of convenience and 
necessity, was not an unconstitutional exercise 
of police power of state interfering with ability 
of petitioner to engage in lawful business, on 
its o w n  land, with private funds; energy 
generation business was traditionally one 
subject to public regulation, in order to ensure 
reliable and economic power supply and 
avoidance of costly overbuilding. 

141 ELECTRICITY a 8-4 
145k8.4 
Utilities Commission action, in rejecting 
petition for certificate of convenience and 
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necessity, was not an unconstitutional exercise 
of police power of state interfering with abiIity 
of petitioner to engage in lawful business, on 
its own land, with private funds, energy 
generation business was traditionally one 
subject to public regulation, in order to ensure 
reliable and economic power supply and 
avoidance of costly overbuilding. 

151 ELECTRICITY 8.4 
145k8.4 
Utilities Commission had not exceeded 
juridctional time limit, so a8 to be required 
t o  isme a certificate of convenience and 
necessity for the construction of electriciity 
generating facility, even though it had not 
ordered hearing within ten days of last day of 
publication of notice of filing of petition; 
under statute imposing requirement 
automatic issuance of certificate would be 
defeated by Commission’s receipt of a 
complaint within ten days of date of 
publication of notice, and such complaint was 
received. G.S. 5 62- 82Ca). 

[6l ELECTRICITY 8.4 
14 5k8.4 
Utilities Commission did not comply with 
requirement that it was to ”commence” 
hearing on petition for certificate of 
convenience and necessity t o  construct electxic 
generating facility within three months of 
filing of application, by scheduling within 
period oral argument on an opponent’s motion 
t o  dismiss, t o  be held outside period. G.S. 5 
62-82(a). 
See publication Words and Phrases for other 
judicial constructions and definitions. 

171 STATUTES e 227 
361k227 
Statutory time periods during which action is 
required to be taken are generally considered 
to be directory rather than mandatory, unless 
legidatme expresses a consequence for failure 
t o  comply within time period. 

[SI PUBLIC UTILITIES e 167 
317Ak167 
Statute providing that Utilities Commission 
must commence hearing on petition for 
certificate of public convenience and necemity , 

within three months f i r  filing of application, 
was directow rather than mandatory, and did 
not compel issuance of .certificate following 
noncompliance with time period; in same 
statute legislature had specified that 
Commission was required to isme certificate 
in event hearing was not ordered or cornplaint 
received with respect to petition within ten 
days of last publication of notice of 
application, and absence of corresponding 
mandatory language in connection with three 
months provision indicated it was directory. 
G.S. 9 62-82(a). 

[91 PUBLIC UTILITIES e 167 
317Ak167 
Utilities Commission was not required to hold 
hearing, prior to drsmissal of an appIication 
for certifxate of public convenience and 
necessity. G.S. !4g 62-82,62-110.1. 

[lo1 ELECTRICIW e 8.4 
145k8.4 
Mependent power producer was not entitled 
t o  certificate of public convenience and 
necessity to construct electrical power 
generation facility, on grounds that it had 
established need for proposed facility and 
application; producer had cited proposal to sell 
long-term wholesale peaking capacity and 
energy to  utility, which utility had already 
refused, and producer had relied upon 
outdated information covering power needs 
across entire state, a~ well as local area. G.S. 
0 62-110.1. 

[lll ELECTRICITY e 8.4 
145k8.4 
Utilities Commission could dismiss petition 
for certifcate of pubIic convenience and 
necessity, thus taking action essentially 
equivalent to summary judgment, when there 
was no genuine issue as to material fact; 
petition had been based upon needs of utilities 
in area t o  purchase energy from provider, and 
utilities had denied such needs. G.S. 5 62- 
110.1; Rdes C i v . h c . ,  Rule 56(a), G.S. P 1A- 
1. 
**E64 *268 Petitioner Empire Power 

Company (Empire) is an independent power 
producer (PPI. IPP’s, relatively new entrants 
into the power generation business, supply 
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power on a contract basis to pubIic utilities 
and others for resale. 

On 31 October 1991, Empire, pursuant to 
N.C.Gen.Stat. 8 62-110.I(a) (1989), submitted 
an application for a certificate of public 
convenience and necessity (CPCN), to 
construct a 600 megawatt combustion turbine 
electric generating facility, to be called 
Rolling Hills, in Rockingham County. On 19 
November 1991, pursuant to N.C.Gen.Stat. § 
62-82(a) (19891, the North Carolina Utilities 
Commission (the Commission) issued an order 
requiring petitioner to publish four w e e k  of 
public notice in Rockingham County. The 
order also required petitioner to serve a copy 
of its application and the public notice on each 
of the utilities t o  which it planned to sell 
electricity. On 22 November 1991, petitioner 
filed a verification that on 21 November 1991, 
it had served copies of the application and 
public notice on Carolina Power & Light (CP 
& L), *269 Duke Power Company (Duke), and 
North Carolina Power. In a subsequent filing 
on 8 January 1992, petitioner asserted that it 
did not seek to sell to North Carolina Power. 
On 22 and 29 November and 6 and 13 
December 1991, petitioner published its public 
notice, and on 30 December 1991, filed an 
affidavit of pubIication with the Commission 
CP & L and Duke filed complaints and 
petitiom to intervene in  the proceeding on 20 
and 23 December 1991, reBpectively. CP & L 
filed a motion to dismiss on 17 January 1992, 
followed by petitioner’s motion for summary 
judgment, **555 filed 4 February 1992. On 5 
F e b r u q  1992, the Commission heard 
arguments on both the motion to dismiss and 
the motion for summary judgment. The 
Commission entered an order 23 April 1992, 
dismissing petitioner’s application, and 
finding that the decision rendered petitioner’s 
motion for s u m m a r y  judgment moot. From 
this order, petitioner appeals. 

Broughton, Wilkins, Webb & Jernigm, P.A. 
by William Woodward Webb and Sara M. 
Biggers, Raleigh, for petitioner-appellant. 

Robert P. Gruber, Executive Director, by 
Gisele L. Rankin, Staff Atty., Raleigh, for 
respondent-appellee, Public Staff-North 

Carolina Utilities Com’n. 

Len S. Anthony and Hunton & Williams by 
Frank A. Schiller, Raleigh, for rewildent- 
appellee, Carolina Power and Light Co. 

Steve C. GMith, Jr., William Larry Porter, 
Karol P. Mack, and Kennedy, Covington, 
Lobdell & Hickman by Myles E. Standish, 
Charlotte, for respondent- appellee, Duke 
Power Co. 

McCRODDEN, Judge. 

Petitioner’s appeal, consisting of twelve 
assignments of error, requires our 
determination of three issues: (D whether the 
Commission’s d i h s s a l  of the petition for a 
CPCN exceeded the. constitutional and 
legislative limits of the Commission’s 
authority and jurisdiction over petitioner’s 
application; (I3 whether, once. the 
Commission failed to order a hearing within 
ten days of publication, as required by 
N.C.G.S. ?j 62-82(a), the law required it to 
isme a CPCN to petitioner; and In whether 
the Commission had the authority, 
jurisdiction, and justification to dismiss 
petitioner’s application. Within each of these 
general issues, petitioner presented additional 
questions which we will address in the order 
in which petitioner raised them. 

*270 We initidly note that N.C.Gen.Stat. 5 
62-94@) (1989) governs our review of the 
Commission’s deci~on. That statute provides 
that an appellate court may reverse or modify 
a decision of the Commission if the decision 
prejudices substantial rights of petitioner, 
because the Commission’s findings, inferences, 
conclusions, or decisions are: 
(1) In violation of constitutional provisioils, or 

(2) In excess of statutory authority or 
jurisdiction of the Commission, o r  
(3) Made upon unlawful proceedings, or 
(4) AfTected by other emrs of law, or 
(5) Unsupported by competent, material and 
substantial evidence in view of the entire 
record as submitted, or 
(6) Arbitrary or capricious. 
N.C.G.S. 0 62-94W. This Court will uphold a 
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decision of the Commission unless we find 
error based on one of the enumerated grounds 
of section 62- 94(b). State ex rel. Utilities 
Comm. v. Southern Bell, 88 N.C.App. 153, 
177, 363 S.E.2d 73, 87 (1987). The issues 
raised by petitioner relate to mbsections (1) 
and (21, Le.,  whether the Commission’s action 
violated constitutional provisions o r  was in  
excess of its statutory authority or jurisdiction. 

I. 

t11 We fmt determine the scope of the 
Commission’s authority and jurisdiction 
pursuant t o  Chapter 62. Petitioner contends 
that the Cormnission’s authority and 
jurisdiction in  determining certification case6 
for Ipp’s are limited to that expressly granted 
in N.C.G.S. 62-82 and 110.1 (the CPCN 
sections). We agree with petitioner that the 
Utilities Commission is a creature of the 
legislature and exercises only that authority 
conferred upon it by statute, Utilities Corn. v. 
Motor Lines, 240 N.C. 166, 168, 81 S.E.2d 
404, 406 (19541, but we do not agree with 
petitioner’s narrow interpretation of the 
statute. 

In its 23 April 1992 order, the Commission 
allowed CP & L’s motion t o  dismiss on the 
ground that petitioner failed to show, as it 
must under section 62- 110.1, that public 
convenience and necessity required 
construction of the Rolling Hills facility. 
Petitioner contends that the Commission’s 
dismissal of its application and *=I its 
establishment of minimum filing 
requirements constituted **566 an 
impermis$ibIe deviation from the process 
specifically pmvided in sections 62-82 and 
110.1 , and any deviation from these sections is 
beyond the Commission’s authority and 
jurisdiction. 

Section 62-110.1 concern the Commission’s 
role in receiving and acting upon CPCN 
applications, and states that “no public utility 
or other person shall begin the construction of 
any ... facility for the generation of electricity 
t o  be directly or indirectly used for the 
furnishing of public utility service ... without 
first obtaining from the Commission a 

certificate that public convenience and 
necessity requires, or will require, much 
construction. ” N.C.G.S. 5 62-110.l(a) 
(emphasis added). Section 62-82 concerns the 
special procedure to be followed when 
reviewing a CPCN application. SpecifcalIy, 
section 62-82M provides that when a CPCN 
application is filed: 
CTlhe Commission shall require the applicant 
to publish a notice thereof once a week for 
four successive weeks in a daily newspaper of 
general circulation in the county where such 
facility is proposed to be constructed and 
thereafter the Commission upon complaint 
shall, or upon its own initiative may, upon 
reasonable notice, enter upon a hearing to 
determine whether such certificate shall be 
awarded. Any such hearing must be 
commenced by the Commission not later than 
three months after the filing of such 
application .... If the Commission or panel 
does not, upon its own initiative, order a 
hearing and does not receive a complaint 
within 10 days after the Iast day of 
publication of the notice, the Commission or 
panel shall enter an order awarding the 
certificate. 
N.C.G.S. 0 SZ-SZ(a). 

121 Petitioner maintains that the CPCN 
sections provide a &icientiy complete set of 
instructions, so that the Commission would 
not need to refer to other more general law6 
contained in  Chapter 62. Petitioner cites 
State ex rel. Utilities Comm. Y. Edmisten, 291 
N.C. 451, 232 S.E.2d 184 (1977), in supprh of 
its argument that the general powers of the 
Commission, granted pursuant to the various 
sections of Chapter 62, cannot be inferred into 
statutes which are more specific in their 
application, i.e., N.C.G.S. 0 0  62- 82 and 62- 
110.1. In Edmisten, the Supreme Court found 
that the language of N.C.Gen.Stat. @ 62-134(e) 
was clear and unambiguous, and thus the 
Commission could not employ a more general 
statute, *272 N.C.GenStat. 0 62-3(24), to alter 
the meaning and thus nullify section 62- 
134(e). We find the instant case 
distinguishable from Edmisten since we 
determine, as illustrated in  part II of this 
opinion, that sections 62-110.1 and 62-82 do 
not provide the Commission with complete 
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instructions for the process of awarding and 
denying certificates to applcants. Therefore, 
the Commission may turn to the more general 
sections of Chapter 62, specifically, 
N.C.GeaStat. 5 62-31 (1989) and 
N.C.GenStat. 5 62-60 (19891, for guidance in 
interpreting the process not addressed in 
sections 62-82 and 62-110.1. In so doing, 
however, the Commission may not, and we 
find it did not, deviate from the process which 
is stated clearly and unambiguously in 
sections 62-82 and 62+110.1: the Commission 
required petitioner t o  publish notice once a 
week for four weeks; the notice was last 
published on 13 December 1991, and the 
Commission received two complaints within 
ten days following the last day of publication 
of petitioner’s notice. 

Within Chapter 62, sections 62-31 and 62-60 
confer rule-making and judicial powers upon 
the Commission. However, petitioner argues 
that the CPCN sections narrowly circumscribe 
the Commission’s jurisdiction over it since it is 
not a ”public utility,“ and therefore the 
Commission should be limited to only those 
procedures specifically stated in sections 62-82 
and 62- 110.1. Since neither section 62-82 nor 
section 62-110.1 specficdly provides for the 
dismissal of CPCN applications or the 
establishment of minimum filing criteria, 
petitioner maintains that the Commission 
should be prevented from employing those 
procedures. Assuming arguendo that 
petitioner is not a public utility, we 
nevertheless determine that the Commission’s 
exercise of its judicial powers in ruling upon 
CPCNs for non-utilities is not limited 
exclusively **557 to sections 62-82 and 62- 
110.1. Nothng in section 62-82(a) suggests 
that the North Carolina legislature intended 
to limit the Commis~ion’s exercise of  its 
section 62-31 and section 62-60 powers in such 
a way as to exclude CPCN applicatiom. 

Furthermore, we have already determined 
that, although the Commission may not 
deviate from the provisions expressly stated in 
sections 62-32 and 62- 110.1, the Commission 
may rely upon other sections in Chapter 62 to 
interpret and implement the process. Any 
other interpretation of the statute would leave 

the Commission without procedure in 
instances in which the General Assembly did 
not anticipate all of the facts and 
circumstances arising in the Commission’s 
review of an application. Because the CPCN 
sections ‘273 do not contain complete 
i m c t i o n s ,  they cannot be the sole source of 
the Commission’s authority and jurisdiction 
over applications for certificates. For example, 
sections 62-82 and 62-110.1 contain no 
provisions concerning t h e  Commission’s 
authority t o  hear dispositive motions, motions 
on evidentiary matters, o r  motions related to 
discovery. We conclude that the Commission 
may resort ta other parts of Chapter 62 for the 
processing of applications. This allows it to 
effectuate the purpose of the Chapter, which is 
to promote the policy of the State as set forth 
in N.C.GenStat. D 62-2 (1989). Utilities 
Comm. v. Edmisten, 294 N.C. 598, 242 S.E.2d 
862 (1978). 

[31 Relying on these same assignments of 
error, petitioner also argues that the 
Commission’s order dismissing petitioner’s 
application was unconstitutional because it 
constituted an improper exercise of legislative 
powers. We agree with petitioner that the 
General Assembly cannot delegate to an 
administrative board the power to legislate. 
Farlow v. Bd. of Chiropractic Examiners, 76 
N.C.App. 202, 211, 332 S.E.2d 696, 702, disc. 
review denied, 314 N.C. 664, 336 S.E.Pd 621 
(1985). We do not agree, however, that the 
Commission’s establishment of minimum 
filing requirements constituted an 
unconstitutional exercise of legislative powers. 
J n  Adams v. De@. of N.E.R. and Everett v. 
De@. of N.E.R., 295 N.C. 683, 249 S.E.2d 402 
(19781, an imhctive case for us, the Supreme 
Court addressed the legislature’s dehgation of 
authority to develop and adopt guidelines for 
the coastal areas of North Carolina t o  t h e  
Coastal Resources Commission. The Court 
stated: 
In the search for adequate guiding standards 
the primary sources of legislative guidance 
are declarations by the General Assembly of 
the legislative goals and palicies which an 
agency is t o  appIy when exercising its 
delegated powers. We have noted that such 
declarations need be only “as specific as the 
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circumstances permit." When there is an 
obvious need for expertise in the achievement 
of legidative gods the General Assembly is 
not required to lay down a detailed agenda 
covering every conceivable problem which 
might arise in the implementation of the 
legislation. It is enough if general policies 
and standards have been articulated which 
are sufficient to provide direction to an 
administrative body possessing the expertise 
to adapt the legdative goals t o  varying 
circumstances. 
Id. at 698, 249 S.E.2d at 411 (citation 
omitted). 

*274 With regard to electric generating 
facilities, the General Assembly set forth ZI 
specific standard for the Commission, i.e., 
whether public convenience and necessity 
requires the construction of the proposed 
facility. We read this standard in pari materia 
with N.C.G.S. 0 62-2 which contains ten 
specifc policies, among which are promoting 
the inherent advantages of regulated public 
utilities and adequate, reliable, and economic 
utility service, including the entire s p e c h m  
of demand side option as resources necessary 
to meet future growth, and fostering continued 
service of public utilities on a weD-planned 
and coordinated basis. We believe that the 
standard of public convenience and necessity 
and the policies of the State are d l c i e n t  t o  
gwde the Commission in deciding a CPCN 
case and that the legislature's delegation of 
this authority is not unconstitutional. 

.. 

**E158 I41 Petitioner next contends that the 
Commission's deviation fmm the process 
prescribed by sections 62-82 and 62-110.1 
constituted an unconstitutional exercise of the 
police p w e r  of the State, and thus the 
Commission should not be able to prevent 
petitioner from engaging in lawful business, 
on its own land, with private funds. The cases 
cited by petitioner are distinguishable from 
the instant case, and we therefore find t h i s  
argument meritless. State v. Harris, 216 N.C. 
746, 6 S.E.2d 854 (19401, cited by petitioner, 
involved the licensing of individuals in the dry 
cleaning business. The Supreme Court 
distinguished between industries requiring 
scientific or technical knowledge and skill and 

those which are "ordinmy trades and 
occupations, harmless in themselves, in many 
of which men have engaged immemorially as 
a matter of common right ...." Id: ar 756, 6 
S.E.2d at 861. The Court found that the dry 
cleaning business fit in the latter category, 
and thus strictly reviewed the statute. The 
Court stated that an exercise of police power 
may be valid if the propwd restriction has a 
reasonable relation to the evil it purports to 
remedy. Id. at 759-60, 6 S.E.2d at 863. 

The facts in the instant case show that 
petitioner does not intend to engage in the 
type of "orknary trade or occupation" referred 
to  in Harris, such as the Court considered the 
dry cleaning business to be in 1940. Because 
the supply and sale of electricity to other 
utilities is not an ordinasy trade o r  occupation, 
we will not strictly construe the statute. We 
find that the licensing of IPPs has a 
reasonable relation to the creation .of B 
reliable and economical power supply and the 
avoidance of the costly overbuilding *275 of 
generation resouxces. See State ex re]. 
Utilities Comm. v. Eddleman, 320 N.C. 344, 
358 S.E.2d 339 (1987). 

Petitioner also cites In re Hospital, 282 N.C. 
542, 193 S.E.2d 729 (1973), in which the 
Supreme Court overturned N.C.Gen.Stat. 5 
90-291, which required a certificate of public 
convenience and necessity before beginning 
construction of a hospital, finding that t h e  
General AseembIy had not established a 
reasonable relationship between the 
regulation of private facilitiee for medical care 
and the public health. ARer that opinion, 
however, the legislature repealed the statute 
OR which the case was based and enacted 
N.C.Gen.Stat. J O  1313-175 to -190 (19921, 
which requires certificates of need in the 
development of new institutional health 
services and w h c h  rendered moot the holding 
of In re Hoapital. Moreover, even if the case 
were not moot, the Supreme Court 
distinguished the public utility business from 
the medical industry, stating: 
In the public utility busines~ees competition, 
deemed unnecessary. is curtailed by the 
requirement that one desiring t o  engage in 
such business procure from t h e  Utilities 
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Commission a certificate of public 
convenience and necessity. However, in 
those fields the State has undertaken to 
protect the public from t h e  customary 
consequences of monopoly by making the 
rates and services of the certificate holder 
subject to regulation and control by the 
Utilities Commission. No comparable power 
to regulate hospital rates and services has 
been given to the Medical Care Commission. 
Id. at 550, 193 S.E.2d at 734-35 (citations 

omittedt Indeed, one of the purposes of 
Chapter 62 is to "promote t h e  inherent 
advantages of regulated public utilities." 
N.C.G.S. 0 62-2(2). Although we need not 
reach the question of whether petitioner is a 
public utility, we find that the statute 
indicates that there is a substantial public 
purpose in the licensing of power generating 
facilities such m that proposed by petitioner. 

Findly, we summarily dismiss petitioner's 
argument that, if the Commission may find 
authority from sections other t han  62-82 and 
62-110.1, the entire CPCN process would be 
fraught with uncertainty. We find section 62- 
82, when read in conjunction with other 
provisions of Chapter 62, d c i e n t l y  clear t o  
avoid the confusion suggested by petitioner. 

*276 XI. 

151 In petitioner's next assignment of error, it 
contends that section 62-82 presents *+559 a 
jurisdictional time hnit, during which the 
Commission must order a hearing in order to  
maintain jurisdiction over the CPCN process. 
We do not agree with petitioner's analyeis of 
section 62.82 that, if the Commission does not 
order a hearing, it must award a certificate 
within ten days of the last day of the 
publication of the notice. Section 62-82(a) 
provides, "[ilf the Commi~sion or panel does 
not, upon its own initiative, order a hearing 
and does not receive a complaint within 10 
days after the lmt day of publication of the 
notice, the Commission or panel shall enter an 
order awarding the certificate." (Emphasis 
added). W e  find it uzlnecessmy to determine 
whether the phrase within ten days of the last 
day of the publication applies only to the 
period of time within which the Commission 

must receive a complaint, as suggested by the 
doctrine of the last antecedent, HCA 
Crossroads Residential Ctrs. v. N.C. Dept. of 
Human Res., 327 N.C. 673, 578, 398 S.E.2d 
466, 469 (19901, because it is clear that the 
Commission's receipt of Duke's and CP & L's 
compIaints to petitioner's application defeated 
the automatic issuance of the certificate. 

[61 Petitioner also argues that the 
Commission failed to commence a hearing 
within three months after the filing of the 
CPCN application, and therefore, the 
Commission is without jurisdiction to act in 
any manner other than to award a certificate 
to petitioner. We agree that the Commission 
failed to commence a hearing within the 
three-month period, aa required by section 62- 
82(a). Section 62-82ca) requires that "[the] 
hearing must be commenced by the 
Commission not later than three months d e r  
fding of such application. " (Emphasis added). 
Since petitioner filed its application on 31 
October 1991, the three-month time period for 
commencing a hearing began to run from this 
date. On 22 January 1992, the Commission 
scheduled oral argument on CP & L's motion 
to dismiss for 5 February 1992. 

Black's Law Dictionary defines the word 
"commence" as "to initiate by performing the 
fwst act" or "to institute or start." Black's 
Law bctionary, 6th Edition 268 (1990). We 
find unpersuasive the Commission's argument 
that the order of 22 January 1992, scheduling 
oral argument to be held on 5 February 1992 
which is outside the  three-month time period, 
constituted a commencement of the hearing. 
If we were to find that the mere scheduling of 
a hearing *277 constituted a commencement, 
the Commission could schedule a hearing in 
the indefinite future, which is clearly not the 
intent of the statute. The General Assembly 
intended that the determination whether to 
award a CPCN certificate be an expedient 
procedure; section 62-82 provides that the 
procedure for "rendering decisions" during the 
hearing of a CPCN application shall take 
precedence over all other matters on the 
Commission's calendar, except for rate cases 
conducted pursuant to N.C.GenStat. 0 62-81 
11999). 
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[71 Since the Commission failed t o  commence 
a hearing within three months, petitioner 
maintains the Commission was left w i t h  
jurisdiction only to grant a certificah to 
petitioner. We disagree. Whether the time 
provisions of %&ion 62-82(a) are jurisdictional 
in nature depends upon whether the 
legislature intended the language to be 
mandatoty or directory. Art Society v. 
Bridges, 235 N.C. 125, 130, 69 S.E.2d 1, 5 
(1952). Many courts have observed that 
statutory time periods are generally 
considered to be directory rather than 
mandatory unless the legislature expresses a 
consequence for failure to comply within the 
time period. See Meliezer v. Resolution Trust 
Co., 952 F.2d 879,883 (5th Cir.1992); Thomas 
v. B-, 729 F.2d 1469, 1470 h 5 
(D.C.Cir.1984). If the provisions are 
mandatory, they are jurisdictional, if 
directory, they are not. 

[81 Section 62-82 clearly specifies that one 
provision is mandatory, and that is the one 
that requires that a certifrcate be issued if the 
Commission does not order a hearing at all 
and there is no complaint filed within ten days 
of the last date of publication. However, the 
statute is silent as to the consequences, if any, 
which would result from the Commission’s 
failure to commence a hearing within the 
three-month time period. When the General 
Assembly, **5M in the same statute, 
expresdy provides for the automatic issuance 
of a certificate under different circumstances 
(the Commission does not order a hearing and 
no complaint is filed), the only logical 
conclusion is that the General AsBembly only 
intended for an automatic issuance to occur in 
that specific situation. Cf. Campbell. v. 
Church, 298 N.C. 476, 482, 259 S.E.2d 558, 
563 (1979) (an exchange of real property 
between a redevelopment commission and a 
church must comply with the advertisement 
and bid requirements of N.C.Gen.Stat. J 
160A-514(d), since the statute contained 
certain instances, of which an exchange was 
not included, where advertisement and bids 
are not required). 

*278 Petitioner relies upon HCA Crossroads, 
which held that an agency’s failure to act on a 

certifrcate of need within the time period 
provided by N.C.GenStat. P 1313-185 
divested the agency of juridiction to take any 
action other than issuing the certificate. HCA 
Crosmads is inapplicable to the case at hand 
because the Court addressed a statute 
(N.C.G.S. 1313-1851 which contains specific 
language stating that the “Department shall 
issue ... a certificate of need with or without 
conditions or reject the application within the 
review period. ” HCA Crossroads, 327 N.C. at 
577, 398 S.E.2d at 469 (emphasis added); 
N.C.G.S. 0 131E-185Cb). The absence of any 
such explicit language in section 62-82(a) 
distingwshes this case from HCA Crossroads. 

The Commiwion’s automatic issuance of a 
certificate, w h m  complaints and motions to 
i n b e n e  have been filed in the matter and a 
sufficient Bhowing of public need has not been 
made, would be contrary to the purpose of 
section 62-110.11a). The p r i m a r y  purpose of 
the statute is to provide for the orderly 
expansion of the State’s electric generating 
capacity in order to create the most reliable 
and economical power supply possible ,and to 
avoid the costly overbuilding of generation 
remurces. Eddeman, 320 N.C. at 362, 358 
S.E.2d at 351. In order t o  give effect to this 
purpose, we find the language in section 62-82 
to be directory and, thus, not jurisdictional. 

m. 
191 We likewise reject petitioner’s final set of 
arguments further questioning the authority, 
jurisdiction, and justification of the 
Commission’s action. The first of these 
arguments is that section 62-82(a) requires the 
Commission to hold a hearing before it c a n  
dismiss a CPCN application. Petitioner bases 
its interpretation upon its earlier argument 
that the Commission’s powers over CPCN 
applications are limited to those enumerated 
in sections 62-82 and 62-110.1. As previously 
stated, however, where section 62-82 is silent, 
the Commission may refer to the judicial 
powers of Chapter 62 to rmpplement its 
procedure for awarding or denying certificates. 
Section 62-60 describes the Commission’s 
authority as that of 
jurisdiction in which 

a court of general 
it “shall render its 
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decision upon questions of law and fact in the 
same manner of a court of record.“ The 
Commission’s dismissal of the application was, 
therefore, a proper exercise of its authority. 
We also note that, although petitioner 
initially opposed CP BE L’s motion to d i d s s  
on the basis *279 that section 62-80 did not 
authorize it, it Iater filed a motion for 
summary judgment, arguably abandoning its 
position concerning the authority of the 
Commission 

I101 We also do not agree with petitioner’s 
argument that the Commission erred in 
dismissing its application because, according 
to  petitioner, it had established the need for 
its, proposed facility in its application. Before 
awarding a certificate, the Commission must 
comply with section 62-110.1 which requires a 
showing of public convenience and necessity 
by the applicant. Subsection (d) mandates the 
Commission’s consideration of the ”applicant’s 
arrangement with other electric utilities for 
interchange of power, pooling of plant, 
purchase of power and other methods for 
providing reliable, efficient and economical 
electric service. “ Petitioner’s application 
stated that it had an outstanding proposal to 
sell long-term wholesale peaking capacity and 
energy t o  Duke for delivery beg~nning as early 
as 1994. Duke, however, had **561 refused 
this proposal. Additionally, the application, 
citing dated testimony from previous 
Commission hearings, generally asaerkd that 
there was a need for its proposed facility 
across the state as well as within the Duke 
service territory. We find that this forecast of 
evidence on the issue of need was inadequate 
and that, the Commission’s dismissal  was 
proper. 

[ill Petitioner argues that the Commission’s 
dismissal  of its application was similar to 
granting summary judgment and was in err&, 
because the issue of public convenience and 
necessity was a genuine issue of material fact. 
Although the determination of public 
convenience and nece~sity is essentially a 
factual inquiry, summary judgment is 
appropriate when there is no genuine issue as 
to any material fact. N.C.GenStat. 0 1A-1, 
Rule 56(a) (1990). The Commission based its 

order diwnissing petitioner’s application upon 
the following facts: petitioner is an Ipp and, 
as such, proposed to construct a 600 megawatt 
electric generating facility in Rockingham 
County; it based public need for this facility 
upon the allegation that Duke and/or C P  & L 
needed such a facility; neither Duke, CP & L, 
nor any other public utility, however, had 
committed to purchase the output of 
petitioner’s proposed facility; and in fact both 
Duke and CP & L objected to petitioner’s 
application. Petitioner failed to raise any 
genuine dispute concerning these facts. 

The Utilities Commission is required to 
regulate the expansion of electric utility 
plants in North Carolina and, before issuing a 
*280 CPCN, must ekablish a public need for a 
proposed generating facility. In re Duke 
Power Co., 37 N.C.App. 138, 245 S.E.2d 787, 
disc. review denied, 295 N.C. 646, 248 S.E.Zd 
257 (1978). Petitioner failed to raise a 
genuine issue of material fact that public need 
required construction of the Rolling Hills 
facility, and the Commission’s dismi~~al of its 
application WBB appropriate. The 
Commission’s decision was without prejudice 
to petitioner’s right to file another application 
at some future date. 

In finding that there was no genuine issue of 
material fact as t o  the public need for the 
Rolling Hills facility, we have no need, and we 
decline, to address petitioner’s question of 
whether the Commission appropriately linked 
the need for petitioner’s power to a 
requirement, first stated in the Commission’s 
order, that petitioner have a contract to sell 
such power. 

For the foregoing reasons, we affirm the 
Commission’s dismissal  of petitioner’s 
application for a certifcate of public 
convenience and necessity. 

Affirmed. 

WELLS and JOHN, JJ., concur. 
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