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I do hereby certify:

/X/ (1) That all statutory rulemaking requirements of
Chapter 120, F.S., have been complied with; and

[x/ (2) There is no administrative determinatic LE
subsection 120.56(2), F.3., pending on any rule cove *his
certification; and
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within the prescrined time limitations of paragr J.54(3) (e),
F.S. They are filed not less than 28 days after the notice
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the final public hearing on the rule; or

/_/ (e) Are filed more than 90 days after the notice, but
within 21 days aiter the date of receipt of all material
authorized to be submitted at the hearing: or

L/ (f) Are filed more than 90 days after the notice, but
within 21 days after the date the transcript was raceived by this
agency; or

L/ (g) Are filed not more than 90 days after the notice,
not including days the adoption of the rule was postponed
following notification from the Joint Administrative Procedures
Committee that an objection to the rule was being considered; or

/_/ (h) Are filed more than 90 days after the notice, but
within 21 days after a good faith written proposal for a lower
cost regulatory alternative to a proposed rule is submitted which
substantially accomplishes the objectives of the law being
implemented; or

/_/ (i) Are filed more than 90 days after the notice, but
within 21 days after a regulatory alternative is offered by the
small business ombudsman.
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25-12.005 Codes and Standards Adopted.

The Minimum Federal Safety Standards and reporting
requirements for pipeline facilities and transportation of gas
prescribed by the United States Department of Transportation in

Parts 191 and 192 of Title 49, Code of Federal Requlations (CFR) as
amended through Qctober 20, 1998 Jemuvary—33—3991, are adopted as

part of these rules. Part 199, "Drug and Alcohol Testing" as
amended through Qgtober 20, 1998 Beeember—37,—3089 is adopted to
control drug use, by setting standards and requirements to apply to
the testing and use of all emergency response personnel under the
direct authority or coulrol of a gas utility or pipeline operator,
as well as all employees directly or indirectly employed by gaws
pipeline operators for the purpose of operation and maintenance and
all employees directly or indirectly employed by intrastate gas
distribution utilities for on-site construction of natural gas
transporting pipeline facilities. Part 199 also is adopted to
prescribe standards for use of employees who do not meet the
requirements of the regulations.

Specific Authority: 368.05(2), 350.127(2), F.S.

Law Implemented: 36B8.03, F.S.

History: New 11/14/70, Amended 9/24/71, Revised 9/21/74, Amended

10/7/75, 11/30/82, 10/2/84, B8/8/89, formerly 25-12.05§f£pmﬁded
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Rule 25-12.005
Docket No.

SUMMARY OF RULE

581095-GU
Adopts federal standards as amended through October 10,
1998.

SUMMARY OF HEARINGS ON THE RULE

No hearing was requested and none was held.

FACTS AND CIRCUMSTANCES JUSTIFYING THE RULE
Amendment updates reference in Rule 25-12.005 to federal

standards previously adcpted as amended through October 20,
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CERTIFICATION OF

MATERIALS INCORPORATED BY REFERENCE
RULES FILED WITH THE DEPARTMENT OF STATE

IN
[ do

Pursuant to Rule 15-1.005, Florida Administrative Code,

hereby certify that the attached are copies of the following

material incorporated by reference in Rule 125-12.005, F.A.C..
Under the provisions of subparagraph 120.54(3) (e) (6), F.S5., the
attached materials take cffect 20 days from the date filed with
the Department of State, or a later date as specified in the

rule.
“Natural Gas Pipeline Safety Amendments to 19%2 Since Last

Adoption”
BLANCA S. BAY0O, Diredter
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NATURAL GAS PIPELINE SAFETY AMENDMENTS TO 192 SINCE LAST ADOPTION

080891

010692

41991

091693
1172293

3149421198

41795
51294
41995

42696

72496

§24%6

83096
80796
70596
111797

111997

1171947

217197

192.503C ALLOWS FOR ENFORCEMENT ACTIONS FOR INADEQUATE PLANS &
PROCEDURES

192 1. 3. 612 UNDERWATER INSPECTION & REBURIAL OF PIPELINFS IN THE GULF
OF MEXICO

192.7, .11, 55,63, 65, 113,147, 153, 163,177, 279, 281,283, Appendix. Appendin B
INCORPORATED BY REFERENCE

192.736 GAS DETECTION AND MONITORING IN COMPRESSOR BUILDINGS

192.723 LEAKAGE SURVEYS

192 60S(bK9), 192 457, 192,603, 192 605,192 616,192 706,192 721,192 727
TRENCHING SAFETY , O&M MANUAL

192 605(aNb) O&M PROCEDURES
192.3,9, 150, PASSAGE OF INTERNAL INSPECTION DEVICES

192614, 707  DAMAGE PREVENTION LINE MARKERS

192.11, 227, 361, 367, 511, 603, 623
UPDATE AND CORRECTIONS

192 UPDATE AND CORRECTIONS. CORRECTIONS TO AMD 7%

19263, 189, 625, Appendix A
PERIODIC UPDATES TOPIPE 17 SAFETY REGULATIONS

192 REPORTING REQUIREMENTS FOR GAS PIPELINES
192 STANDARDS CORRECTION
192 % STANDARDS CORRECTION
192381 EXCESS FLOW VALVE - PERFORMANCE STANDARDS
1921, 3..10  MEMORANDUM OF UNDERSTANDING WITH THE DEPARTMENT OF
INTERIOR
- W
192614 MANDATORY PARTICIPATION IN ONE-CALL SYSTEMS'O
=
192.16, 107, 614, Appendix A e = -
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NATURAL GAS PIPELINE SAFETY AMENDMENTS TO 199 SINCE LAST ADOFPTION

-

(™)

LNNUMBERED 7996

0141790

122189
080891
0472491
08/1991
071492

111794

3794

195
1195

1195

42696
121296
31798
122497

32498

1993, 7. 9. 11 & 15
REMOVE REHAB REQUIREMENTS & REQUIRE EMPLOYEE
NOTIFICATION OF PROGRAM

199.1 (d) DELAY EFFECTIVE DATE (FOREIGN WORKERS)
199.7(b) AMENDING PLANS & PROCEDURES

199.1(d) DELAY EFFECTIVE DATE (FOREIGN WORKERS)
199.7 TECHNICAL CORRECTION

199.1(d) DELAY EFFECTIVE DATE (FOREIGN WORKERS)

199.1(a), 23(a), 25
REPORTING ANTI-DRUG TESTING RESULTS

199 SUBPART B
ALCOHOL TESTING & REPORTING
199.223 DRUG AND ALCOHOL TESTING
199.3.11 DEFINITIONS AND DRUG TESTS REQ
199225 ALCOHOL TESTING, DRUG TESTING. PIPELINE SAFETY RECORD

KEEPING AND REPORTING
199.3,7, 205  UPDATE AND CORRECTIONS
19925, .229 REPORTING OF DRUG & ALCOHOL TESTING RESULTS

1993, 11. 15, SUBSTANCE ABUSE PROFESSIONAL EVALUATION

1991 CONTROL OF DRUG AND ALCOHOL MISUSE
199 17 RETENTION OF SAMPLES
199203 DEFINITION OF “SUBSTANCE ABUSE PROFESSIONAL”
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Docket Nos. PS-114; Amdts. 190-3, 192-66, 183-7, 195-46, 199-1

DEPARTMENT OF TRANSPORTATION

Research and Special Programs Administration

49 CFR Parts 190, 192, 193, and 195 and 199

[Docket Nos. PS-114; Amdts. 190-3, 192-66, 193-7, 195-46, 199-1]
[RIN 2137-AB77|

Amendmen! - an Operators Plans or Urocedures

AGENCY: .esearch and Special Program Administration (RSPA)
ACTION: Final rule.

SUMMARY: RSPA is making changes in the procedures and policy by which its Office of Pipeline
Safety (OPS) addresses alleged deficiencies in operators required plans and procedures OPS
administers a statutory process for amending plans and procedures it finds to be inadequate 1o achieve
safe operations. Until now, this process has required that pipeline operators amend plans and
procedures that OPS finds inadequate, but has not subjected operators 1o other enforcement sanctions
As of the effective date of this action, operators will be subject to all enforcement sanctions under the
Natural Gas Pipeline Safety Act of 1968, as amended, and the Hazardous Liquid Pipeline Safety Act of
1979, as amended, for fail: re to maintain all plans and procedures in accordance with applicable
requirements. This action is necessary to assure that operators plans and procedures are adequate to

achieve safe operations.
EFFECTIVE DATE: August §, 1991

FOR FURTHER INFORMATION CONTACT: Cesar Deleon, Assistant Director for Regulation,
Office of Pipeline Safety, Research and Special Programs Administration. 400 Sev enth Street SW,
Washington, DC 20590, (202) 366-1640

SUPPLEMENTARY
INFORMATION:

Background

In accordance with section 13 of the Natural Gas Pipeline Safery Act of 1968 (NGPSA) (49 US.C
App. 1680), as amended, and section 210 of the Hazardous Liquid Pipeline Safety Actof 1979 (HLPSA)
(49 U S.C. App. 2009), as amended, OPS administers a statutory process for amending operators plans it

finds 10 be inadequate.
On November 6, 1989, OPS published in the Federal Register (54 FR 46684-46685), Docket No

114, Notice No. 1) a notice of proposed rulemaking to make changes in the procedures and policy by
which it addresses deficiencies in operators plans and procedures. Because the statutory process was

i




the plans

Several commenters stated that an operator should be subject 1o a civil penalty only if it refuses 1o
adjust deficient plans or procedures. RSPA is making no changes Lo its proposed rule based on this
comment. Subjecting operators to civil penalties should provide them with greater incenlive 1o assure
that their plans and procedures are adequate to provide safe operations of their systems and to minimize
hazards in emergencies. The fact that we can always find something wrong, as one commenter argued,
does not convince us that civil penalties are unnecessary; in fact, we reach the oppesite conclusion
Moreover, if a civil penalty is proposed, an operators due process protections will remain substantially
the same as those afforded operators under the amendment process, including prior notice and an
opportunity for an informal hearing before final agency action is taken. An operator is not
automatically assessed a civil penalty pending a hearing, as one commenter feared; a civil penalty 1s
only proposed pending a hearing or other response option chosen by the operator.

One commenter requested that a paragraph be added to the amendment procedures requiring that
OPS neither issue a notice of amendment nor undenake enforcement action if the operator. after a
routine inspection and at the request of the Region Chief, revises its plans and procedures as requested
RSPA is not adding this paragraph. One of the stated purposes of the present regulatory action 15 to
expand the enforcement tools available to OPS in addressing the quality and effectiveness of an
operators plans and procedures; the commenters suggested paragraph would actually hmit those tools
because even the prior amendment procedures contained in 49 CFR 195.402(b) did not contain the
requested restriction. There certainly would be less incentive for an operator to assure the quality and
effectiveness of its plans and procedures before an inspection if it knew that no notice of amendment
would be issued and no other enforcement action would be taken

RSPA disagrees with one commenters argument that subjecting operators to civil penalties
promotes form over substance because an operators actual operating procedure may comply with the
regulations whereas its procedural manual may contain errors or omissions. Safe operation of a pipeline
is dependent upon adequate and accurate manuals whose provisions are adhered 1o by the operators
employees and contractor personnel. Allowing inadequate or inaccurate manuals to be operators guides
would not further safe industry practices.

RSPA also disagrees with the comment that the proposal is not in keeping with the intent of
performance-type regulations. RSPA has not added to the regulations specific requirements that must
be included in an operators plans and procedures. More detailed procedures are addressed in a different
proceeding (Docket No. PS 113; 54 FR 46685 (Nov. 6, 1989)). It 1s not necessary., however, that
substantive rules in the latter proceeding become effective before the procedural rules in this one, as vne
commenter requested. Strengthening OPSs enforcement of the adequacy of all plans and procedures
should not be delayed until specified changes in some procedures are finalized.

One commenter also claimed to be unaware of any accidents that could be anributed 1o deficient
manuals. RSPA, however, is aware of deficiencies in operating procedures which could have
contributed to accidents. For example, on December 24, 1988, Shell Pipe Line Company expenenced a
failure on its Ozark Pipeline System. OPSs review of Shells writisn manuals conducted during its
investigation of the failure disclosed deficiencies relating to procedures during abnormal operations
required by 49 CFR 195.402(d). These deficiencies may have contributed to the failure

The one state agency commenting argued that moving 49 CFR 193.2017(b) to part 190 would
remove that states authority to require amendments of plans and procedures because it had not adopied
part 190. RSPA does not agree that moving the procedures to part 190 would remove the states
authority since that authority is based on statute.

Section 13 of the Natural Gas Pipeline Safety Act and section 210 of the Hazardous Liquid Pipeline
Safety Act provide that if the Secretary or appropriaie state agency with responsibility for enforcement
of compliance with the standards finds that an operators inspection and maintenance plan 1s inadequate
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ion i : ad criteria of Executive Order
s 2. 1307 i b e oy Pfln':lplﬂ:;‘ not have sufficient Federalism

12612 (52 FR 41685 (Octcoer 26, 1987)) and has determined that
implications to warrant preparing a Federalism Assessment

List of Subjects

49 CFR Part 190

Enforcement, Operations and maintenance procedures. Pipeline safety

46 CFR Part 192

Pipeline safety, Reporting and recordkeeping requirements
49 CFR pan 193

Pipeline safery, Plans and proced.res, Procedural manual

49 CFR Pant 195

Operations and maintenance procedures, Pipeline safety, Procedural manual

49 CFR part 199

al I
L -ug testing, Pipeline safety, Reporting and recordkeeping requirements, Safety. Transportation
90, 192, 191, 195,

In consideration of the foregoing, title 49, Cvde of Federal Regulations, parts !

and 199 are amended as follows:

PART 190]AMENDED,
| The authority citation for part 190 continues 10 read as follows
vo07 2006, 2007, 2008, 2009,
Authority: 49 App. U.S.C. 1672, 1677, 1679, 1679b, 1680. {804, 2002, 2006, 200
and 2010; 49 CFR 1.53. |
2. In §190.203, paragraph (d) is revised to read s follows

§190.203 Inspections.

: IMTA, of the
(d) To the extent necessary to carry out his res ¢ HLPSA. |

- nder th
ponsibilities u sting of portions of pipeline

NGPSA. the Administrator. RSPA, o the Dirpctw* OF A0 'r;il::: t:: an sccident  However, before
facilitics subject 10 those Acts that have been involved in, or & o (]P‘i: t i make every effort 10

nd, where appropriate, the

exercising this authority, the Administrator, RSPA, or the Dlrﬂl -
negotiate a mutually acceptable plan with the owner of those facilities
National Transportation Safety Board for perform ing the testing

. . L] L] N

3. In § 190.211, paragraph (a) is revised to read a3 follows




Docket Nos. PS-114; Amdts. 190-3, 192-66, 193-7, 195-46, 199-1

DEPARTMENT OF TRANSPORTATION

Research and Special Programs Administration

49 CFR Paris 190, 192, 193, and 195 and 199

[Docket Nos. PS-114; Amdts. 190-3, 192-66, 193-7, 195-46, 199-1]
[RIN 2137-AB77|

Amendment of an Operators Plans or Procedures

AGENCY: Research and Special Prograan Administration (RSPA)
ACTION: Final rule.

SUMMARY: RSPA is making changes in the procedures and policy by which its Office of Pipeline
Safety (OPS) addresses alleged deficiencies in operators required plans wad procedures. OPS
administers a statutory process for amending plans and procedures it finds to be inadequate to achieve
safe operations. Until now, this process has required that pipeline operators amend plans and
procedures that OPS finds inadequate, but has not subjected operators to other enforcernent sanctions
As of the effective date of this action, operators will be subject 1o all enforcement sanctions under the
Natural Gas Pipeline Safety Act of 1968, as amended, and the Hazardous Liquid Pipeline Safety Act of
1979. as amended, for failure to maintain all plans and procedures in accordance with applicable
requiremnents. This action is necessary to assure that operators plans and procedures are adequate o
achieve safe operations

EFFECTIVE DATE: August 8, 1991.

FOR FURTHER INFORMATION CONTACT: Cesar DeLeon, Assistant Director for Regulauon.
Office of Pipeline Safety, Research and Special Programs Administration, 400 Seventh Street SW,
Washington, DC 20590, (202) 366-1640.

SUPPLEMENTARY
INFORMATION:

Background

In accordance with section 13 of the Natural Gas Pipeline Safety Act of 1968 (NGPSA) (49 USC
App. 1680), as amended, and section 210 of the Hazardous Liquid Pipeline Safery Act of 1979 (HLPSA)
(49 U.S.C. App. 2009), as amended, OPS administers a statutory process for amending operators plans it
finds to be inadequate.

On November 6, 1989, OPS published in the Federal Register (54 FR 46684-46685), Docket No
1 14, Notice No. 1) a notice of proposed rulemaking to make changes in the procedures and policy by
which it addresses deficiencies in operators plans and procedures. Because the statutory provess was
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implemented in parts 193 and 195 only, OPS proposed to make the procedures and policy in those pans
applicable to operators plans and procedures under parts 192 and 199 as well. To accomplish this, OPS
proposed to move the current procedures found in 49 CFR 195.402(b) and 193.2017(b) (with
appropriate modification) 1o a new 49 CFR 190.9, which would be applicabl= to all plans and
procedures in Parts 192, 193, 195, and 199. OPS also proposed 1o strengthen its enforcement of the
adequacy of these plans and procedures by subjecting operators to the assessment of civil penalties (and
criminal penalties if a violation is committed knowingly and willfully), and any other appropriate
sanction. Both civil penalty and criminal sanctions are available under either the NGPSA (49 U.S.C
App. 1671 et seq.) or the HLPSA (49 U.S.C. App. 2001 et seq.). OPSs enforcement of the adequacy of
written plans and procedures had previously been restricted to requiring that pipeline operators amend
their plans and procedures. Comments to the notice of proposed rulemaking were due on or before
December 6, 1989.

Comments Received

OPS received 19 comments: one from » state agency, three from trade associations. seven from
utilities, and eight from pipeline companies. Four commenters supported the proposal.

Three commenters, who suggested changes, asked that an operator be given the opportunity to
present evidence of its ongoing program 1o correct any alleged inadequacies in its plans and procedures
before the Director of OPS (Director) makes a determination concerning adequacy RSFPA 1s making no
changes to the proposed rule based on this comment. 1f an operator has corrected, or is in the process of
crrrecting. the alleged inadequacies in its plans or procedures when it receives a notice of amendment.
the operator need only include this information in its written comments, of present it at a hearing
conducted at the operators request. The final rule states that only after considering all matenal
presented in writing or at the hearing may the Director determine the adequacy of the operators plans
and take further action, Nevertheless, the correction of inadequate plans or procedures subsequent to an
OPS inspection does not preclude the Director from making a determination that the original plans were
inadequate. The information concerning the operators correction efforts will be considered by the
Director in determining what further action, if any, is necessary to assure the safe operation of the
pipeline facility.

These three commenters also questioned the deletion of the phrase new information from the
proposed revision of 49 CFR 190.211, concerning the issues operators intend to raise when requesting a
hearing. RSPA is making no changes based on this comment. The proposed revision reads The issues
may relate to the allegations in the notice, the proposed corrective action, or the proposed civil penalty
amount. Because any new information must relate to the allegations in the notice, the proposed
corrective action, or the proposed civil penalty amount, including new information as a specific category
is unnecessary. Operators will not be precluded from providing OPS with addinonal information at the
time a hearing is requested.

Nine commenters considered the proposed rulemaking to be unnecessary One stated that it would
result in changing operators user-friendly procedural manuals into highly technical documents
containing legal jargon, thereby destroying the usefulness of these manuals RSPA disagrees Merely
strengthening OPSs enforcement of an operators written plans and procedures should not lead 10 an
climination of the user-friendly format. Until now, OPSs enforcement of the adequacy of written plans
and procedures has been restricted to the amendment process. Restricting enforcement 1o the
amendment process has had the effect of limiting the enforcement tools available to the Department in
addressing the quality and effectiveness of operators plans and procedures, which are the foundation of
sound operations. Consequently, RSPA must have the widest latitude (o assure that operators develop
plans and procedures that comply with applicable safety requirements, and that operators comply with

L8|




the plans.

Several commenters stated that an operator should be subject to a civil penalty only if it refuses to
adjust deficient plans or procedures. RSPA is making no changes to its proposed rule based on this
comment. Subjecting operators to civil penalties should provide them with greater incentive 1o assure
that their plans and procedures are adequate 1o provide safe operations of their systems and 1o minimize
hazards in emergencies. The fact that we can always find something wrong, as one commenter argued,
does not convince us that civil penaltiet are unnecessary; in fact, we reach the opposite conclusion.
Moreover, if a civil penalty is proposed, an operators due process protections will remain substartially
the same as those afforded operators under the amendment process, including prior notice and an
opportunity for an informal hearing before final agency action is taken. An operator is not
automatically assessed a civil penalty pending 8 hearing. as one commenter feared; a civil penaity 15
only proposed pending a hearing or other response option chosen by the operator.

One commenter requested that a paragraph be added to the amendment procedures requinng that
(IPS neither issue a notice of amendment nor undertake enforcement action if the operator, after a
routine inspection and at the request of the Region Chief, revises its plans and procedures as requested.
RSPA 15 not adding this paragraph. One of the stated purposes of the present regulatory action is 1o
expand the enforcement tools available to OPS in addressing the quality and effectiveness of an
operators plans and procedures; the commenters suggested paragraph would actually limit those tools
because even the prior amendment procedures contained in 49 CFR 195.402(b) did not contain the
requested restriction. There certainly would be less incentive for an operator to assure the quality and
effectiveness of its plans and procedures before an inspection if it knew that no notice of amendment
would be issue ' and no other enforcement action would be taken.

RSPA disagrees with one commenters argument that subjecting operators to civil penaltics
promotes form over substance because an operators actual operating procedure may comply with the
regulations whereas its procedural manual may contain errors or omissions Safe operation of a pipeline
i1s dependent upon adequate and accurate manuals whose provisions are adhered to by the operators
employees and contractor personnel. Allowing inadequate or inaccurate manuals to be operators guides
would not further safe industry practices.

RSPA also disagrees with the comment that the proposal is not in keeping W ith the intem of
performance-type regulations. RSPA has not added to the regulations specific requirements that must
be included in an operators plans and procedures. More detailed procedures are addressed in a differemt
proceeding (Docket No. PS 113; 54 FR 46685 (Nov. 6, 1989)). Itis not necessary, however, that
substantive rules in the latter proceeding become effective before the procedural rules in this one. as one
commenter requested. Strengthening OPSs enforcement of the adequacy of all plans and procedures
should not be delayed until specified changes in some procedures are finalized

One commenter also claimed 1o be unaware of any accidents that could be attributed to deficient
manuals. RSPA, however, is aware of deficiencies in operating procedures which could have
contributed to accidents. For example, on December 24, 1988, Shell Pipe Line Company experienced 8
failure on its Ozark Pipeline System. OPSs review of Shells written manuals conducted during its
investigation of the failure disclosed deficiencies relating to procedures during abnormal operations
required by 49 CFR 195.402(d). These deficiencies may have contributed to the failure

The one s:ate agency commenting argued that moving 49 CFR 193.2017(b) 1o pant 190 would
remove that states authority to require amendments of plans and procedures because It had nu4 adopted
part 190. RSPA does not agree that moving the procedures to pan 190 would remove the states
authority since that authority is based on statute.

Section 13 of the Natural Gas Pipeline Safety Act and section 210 of the Hazardous Liquid Pipeline
Safety Act provide that if the Secretary or appropriate state agency with responsibility for enforcement
of compliance with the standards finds that an operators inspection and maintenance plan is inadequate

17}

- —




to achieve safe operation of pipeline facilities, the Secretary or state agency, afier notice and opporturity
for a hearing, has the authority to require that such plan be revised. Thus, the statute confers this
authority. However, this authority may not be clearly expressed in state regulatory schemes except in
part 193 as adopted by the state the provisions contained in part 190 are only applicable to RSPAs
enforcement proceedings, are no: generally adopted by states and, therefore, would not be useful to the
states. Therefore, RSPA will leave this expression of authority to mandate amendment in part 193 and
15 revising parts 192, 195, and 199 to clanfy this authority in those arcas

Since the language in 49 CFR 193.2017(b) is being left in the regulations, RSPA 15 mudifying that
section to clarify which state agencies have the authority.

Finally, one commenter argued that if adopted, the proposed rulemaking should be incorporated
under 49 CFR part 190, subpart BEnforcement, rather than subpart AGeneral. The proposed 49 CFR
190.9 was contained in the general subpart; RSPA agrees that sdding the proposed revision 1o the
enforcement subpart is appropriste. The stated purpose and scope of subpart A is to prescribe the
procedures, such as service of documents and subpoenas, that are applicable to enforcement proceedings
under subpart B. The section added by this final rule subjects operators to enforcement sanctions and
should be included in subpart B. Accordingly, in the final rule, we are adding this section to subpan B
of part 190 by creating a new §190.237.

Miscellaneous

We are making minor language changes 1o the proposed rule for clanity and to reflect that the
amendment is added to subpart B of part 190 instead of subpart A. Also, to reflect the delegation of
authority from the Administrator of RSPA to the Director of OPS, RSPA 15 adding the lanter change 10
§190.203(d) in two places.

Paperwork Reduction Act

This final rule contains no new information collection or recordkeeping requirements under the
Paperwork Reduction Act of 1980 (44 U.S.C. 3501 et seq.)

Effective Date
This rule is effective August 8, 1991.
Impact Assessmeat

RSPA has analyzed this rule and has determined that it is not a major rule, within the meaning of
Executive Order 12291. 1t will have an effect on the economy of less than §100 million; will not cause
a major increase in costs or prices for consumers, individual industries, Federal, state, or focal
government agencies, or geographic regions; and will not cause a significa:t adverse effect on
competition, employment, investment, productivity, innovation, or on the ability of United States-based
enterprises to compete with foreign-based enterprises in domestic or export markets. We have also
determined that this rule is not significant under Department of Transportation Regulatory Policies and
Procedures (44 FR 11034-11045 (Feb. 26, 1979)). Because the rule contains no su* “tantive revisions
that could be expected to require significant changes in operator procedures or compliance burdens, and
because the economic impact will be minimal, a full regulatory evaluation is not required.

Accordingly, | certify, pursuant to 5 U.S.C. 605 regarding the Regulatory Flexibility Act, that this
action will not have a significant economic impact on a substantial number of small entities
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RSPA has analyzed this action in accordance with the principles and criteria of Executive Order
12612 (52 FR 41685 (October 26, 1987)) and has derermined that it does not have sufficient Federalism
implications to warrant preparing a Federalism Assessment

List of Subjects
49 CFR Part 190
Enforcement, Operations and maintenance procedures, Pipeline safery
49 CFR Part 192
Pipeline safety, Reporting and recordkeeping requirements
49 CFR part 193
Pipeline safety, Plans and procedures, Procedural manual
49 CFR Part 195
Operations and maintenance procedures, Pipeline safety, Procedural manual
49 CFR pant 199
Drug testing, Pipeline safety, Reporting and recordkeeping requirements. Safety, Transportation

In consideration of the foregoing. title 49, Code of Federal Regulations, parts 190. 192, 193, 195,
and 199 are amended as follows:

PART 190]AMENDED]
| The authority citation for pant |90 continues (o read as follows

Authority: 49 App. U.S.C. 1672, 1677, 1679a, 1679b, 1680, 1804, 2002, 2006. 2707, 2008, 200Y,

and 2010; 49 CFR 1.53.
2. In §190.203, paragraph (d) s revised 1o read as follows

§190.203 laspections.
L] L] L] - -

(d) To the extent necessary to carry out his responsibilities under the HLPSA. HMTA, or the
NGPSA, the Administrator, RSPA, or the Direcior, OPS, may require testing of portions of pipeline
facilities subject to those Acts that have been involved in, or affected by, an accident. However, before
exercising this authority, the Administrator, RSPA, or the Director, OPS, shall make every effort to
negotiate a mutually acceptable plan with the owner of those facilities and. where appropriate, the
National Transportation Safety Board for performing the testing.

- - . - -

3. In § 190.21 1, paragraph (a) is revised to read as follows:




§190.21! Hearing.

(a) A request for a hearing provided for in this part must be accompanied by a statement of the
issues that the respondent intends to raise at the hearing. The issues may relate to the allegations in the
notice, the proposed corrective action (including a proposed amendment, a proposed compliance order,
or a proposed hazardous facility order), or the proposed civil penalty amount. A respondents failure to
specify an issue may result in waiver of his nght to raise that issuc at the heanng. The respondents
request must also indicate whether or not he will be represented by counsel at the hearing

4. In §190.233, paragraph (a) is revised to read as follows:
§190.233 Hazardous facility orders.

(a) Except as provided by paragraph (b) of this section, if the Director, OPS, finds, afier reasonable
notice and opportunity for hearing in accordance with paragraph (c) of this section and §190.211(a). a
particular pipeline facility to be hazardeus to life or property, he shall issue an order pursuant to this
section requiring the owner or operator of the facility to take corrective action Corrective action may
include suspended or restricted use of the facility, physical inspection, testing, repair, replacement, or
other action, as apprupriale.

- L] - L L

5. Section 190.237 is added to read as follows:
§190.237 Amendment of plans or procedures.

(a) A Region Chief, OPS, begins a proceeding to determine whether an operators plans or
procedures required under parts 192, 193, 195 and 199 of this subchapter are inadequate to assure safe
operation of a pipeline facility by issuing a nouve of amendment. The notice shall provide an
opportunity for 8 hearing under §190.211 of this part and shall specify the alleged inadequacies and the
proposed action for revision of the plans or procedures. The notice shall allow the operator 30 days
after receipt of the notice to submit written comments or request a hearing. After considering all
material presented in writing or at the hearing, the Director, OPS, shall determine whether the plans or
procedures are inadequate as alleged and order the required amendment if they are inadequate, or
withdraw the notice if they are not. In determining the adequacy of an operators plans and procedures,
the Director, OPS, shall consider:

(1) Relevant available pipeline safery data;

(2) Whether the plans or procedures are appropriate for the particular type of pipeline transportation
or facility, and for the location of the facility,

(3) The reasonableness of the plans or procedures; and

(4) The extent to which the plans or procedures coniribute to public safety

{(b) The amendment of an operators plans or procedures prescribed in paragraph (a) of this section
is in addition to, and may be used in conjunction with, the appropriate enforcement actions prescribed in

this Subpart.
PART 192|] AMENDED)|
8. The authority citation for pant 192 continues to read as follows:

Authority: 49 U.S.C. 1672 and 1804, 49 CFR 1.5

1o




9 Section 192.603 is amended by adding a new paragraph (¢) to read as follows:
§192.603 General provisions.
L] L] L] L -

(c) The Administrator or the State Agency that has submitted a current certification under section
5(a) of the Natural Gas Pipeline Safety Act with respect to the pipeline faciiity governed by an operators
plans and procedures may, after notice and opportunity for hearing as provided in 49 CFR 190.237 or
the relevant State procedures, require the operator to amend its plans and procedures as recessary 1o
provide a reasonable level of safety.

PART 193|AMENDED]|
10. The authority citation for part 193 continues to read as follows
Authority: 49 App. US.C. 1671 et seq ; and 49 CFR 1.53
11. Section 193.2017(b) is revised 1o read as follows:

§193.2017 Plans and procedures.

L] L] L] L] L

(b) The Administrator or the State Agency that has submitted a current certification under section
5(a) of the Natural Gas Pipeline Safery Act with respect to the pipeline facility governed by an operators
plans and procedures may, after notice and opportunity for heaning as provided in 49 CFR 190.237 or
the relevant State procedures, require the operator to amend its plans and procedures as necessany to
provide a reasonable level of safety.

PART 195|AMENDED]
12. The authority citation for part 195 continues to read as follows
Authority: 49 App. U.S.C. 2002; and 49 CFR | 53
13. Section 195.402(b) is revised to read as follows:

§195.402 Procedural manual for operations, maintenance, and emergencies.

- L] L] - L]

(b) The Administrator or the State Agency thai has submitted a current certification under section
205(a) of the Hazardous Liquid Pipeline Safety Act with respect to the pipeline facility governed by an
operators plans and procedures may, after notice and opportunity for hearing as provided in 4% CFR
190.237 or the relevant State procedures, require the operator to amend its plans and procedures as
necessary to provide a reasonable level of safety

PART 199|AMENDED]|
14. The authority citation for part 199 continues to read as foilows:

Authority: 49 App. U.S.C. 1672, 1674a, 1681, 1804, | BO8, 2002 and 2040, 49 CFR 1 .53

‘o




15 Section 199 7 is amended by revising paragraph (b) to read as follows:

§199.7 Asti-drug plan.
L] L] - L] L]

(b) The Administrator or the State Agency that has submirted a current certification under section
5(a) of the Natural Gas Pipeline Safety Act or section 205(a) of the Hazardous Liquid Pipeline Safety
Act with respect 1o the pineline facility governed by an operators plans and procedures may. after notice
and opportunity for hearing as provided in 49 CFR 190.237 or the relevant State procedures, require the
operator to amend its plans and procedures as necessary 10 provide a reasonable level of safety
L] L L] L] L ]

Issued in Washington, DC on July 1, 1991.
Travis P. Dungan,

Administrator, Research and Special Programs Administration
[FR Doc. 91-16068 Filed 7-8-91 §:45 am]|

-
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L] L] . L] L]

(b) The Administrator or the State Agency that has submitted & curren: certificatt  under section
5(a) of the Natural Gas Pipeline Safety Act or section 205(a) of the Hazardous Liqui ~ neline Safery A
with respect 10 the pipeline facilty governed by an operators plans and procedures may , - er potice and
opportunity for hearing as provided in 49 CFR 190.237 or the relevant State procedurcs. «juire the
operator to amend its plans and pr - ~dures as necessary to provide a reasonable level of safety.

L] L] - L] L

Issued in Washington, DC on July 1, 1991.

Travis P. Dungan,
Administrator, Research and Special Programs Administration

[FR Doc. 91-16068 Filed 7-8-91; 8:45 am)
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mmmm(MIMMImwmm.ul
proposed bazardous facility order), or the proposed civil penalty amount. A respondents failure to specify
mhmmymﬂhﬂhtdhri;hwmmmuhm The respondents request must
lkohﬁutuhdu'umhwiﬂhwwwuﬂuhuﬁn;

4. In §190.233, paragraph () is revised to read as follows:
§190.233 Hamardows facility orders.

(s) Except as provided by paragraph (b) of this section, if the Director, OPS, finds, afier reasonable
notice and opportunity for hearing in accordance with paragraph (c) of this section and §190.211(a), a
Mﬁ&eﬁdﬂywhmwﬁfcum.hmm“mmﬂmmm
section requiring the owner or operator of the facility to take corrective action. Corrective acticn may
include suspended or restricted use of the facility, physical inspection, testing, repair, replacement, or
other action, as appropriate.

L] L ] L] L L]

5. Section 190.237 is added 1o read as follows:

§199.237 Amendment of plass or procedures.

(2) A Region Chief, OPS, begins a proceeding to determine whether an operators plans or procedures
required under parts 192, 193, 195 and 199 of this subchapter are inadequate to assure safe operation of s
pipeline facility by issuing a notice of amendment. The notice shall provide an opportunity for a bearing
under §190.211 of this part and shall specify the alleged inadequacies and the proposed action for revision
of *he plans or procedures. The notice shall allow the operator 30 days after receipt of the notice to
submit written comements or request & hearing. After considering all material presented in writing or at the
hearing, the Director, OPS, shall determine whether the p'ns or procedures are insdoquate as alleged and
order the required amendment if they are inadequate, or withdraw the notice if they are not. In
determining the adequacy of an operators plans and procedures, the Director, OPS, shall consider:

(1) Relevant available pipeline safety data;

(2) Ahether the plans or procndures are appropriate for the particular type of pipeline transportation
or facility, and for the location of the facility;

(3) The reasonableness of the plans or procedures; and

(4) The extent to which the plans or procedures contribute to public safety

(b) The amendment of an operstors plans or procedures prescribed in paragraph (a) of this section is
in addition 10, and may be used in conjunction with, the appropriate saforcement actions prescribed in this
Subpart.

PART 192[AMENDED)

8. The authority citstion for part 192 continues to read as follows:

Authority: 49 U.S.C. 1672 and 1804; 49 CFR 1.53.

9. Section 192.603 is amended by adding a new paragraph (c) to read as follows:
P, vt
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List of Subjects
49 CFR Part 190
Enforcement, Operations and maintenance procedures, Pipeline safety.
49 CFR Part 192
Pipeline safety, Reporting and recordkecping requirements.
49 CFR part 193
Pipeline safety, Plans and procedures, Procedural manual.
49 CFR Part 195
Operations and maimenance procedures, Pipeline safety, Procedural manual,
49 CFR part 199
Drug testing, Pipeline safety, Reporting and recordkecping requirements, Safety, Transportation.

In consideration of the foregoing, title 49, Code of Federal Regulations, parts 190, 192, 193, 195,
and 199 are amended as follows:

PART 19%(AMENDED]
1. The authority citation for part 190 continues 10 read as follows:

Authority: 49 App. U.S.C. 1672, 1677, 1679a, 1679b, 1680, 1804, 2002, 2006, 2007, 2008, 2009,
and 2010; 49 CFR 1.53.
2. In §190.203, paragraph (d) is revised to read as follows:

§190.203
- L L L] L]

(d) To the extent necessary to carry out his responsibilities under the HLPSA, HMTA, or the
NGPSA, the Administrator, RSPA, or the Director, OPS, may require testing of portions of pipeline
facilities subject to those Acts that have been involved in, or affected by, an accident. However, before
exercising this authority, the Administrator, RSPA, or the Director, OPS, shall make every effort 1o
negotiate a mutually acceptable plan with the owner of those facilities and, where appropriate, the
National Transportation Safety Board for performing the testing.

3. In § 190.211, paragraph (a) is revised to read as follows:

§150.211 Hearing.

{a) A request for a hearing provided for in this pant must be accompanied by a statement of the issues
that the respondent intends 10 raise at the hearing  The issues may relate to the allegations in the notice,

L




proceedings, are not generally adopted by states and, therefore, would not be useful to the states.
MMPAwmhuﬁhmﬁMwmmth}m&m
parts 192, 195, and 199 10 clarify this authority in those areas.

Sinuthchmahﬂmlﬂ.!ﬂl?{b)i:hdqhﬁhhmhﬁmkﬂahmﬂyingm
section to clarify which state agencies have the authority.

Finally, one commenter argued that if adopted, the proposed rulemaking should be incorporated under
49 CFR part 190, subpart BEnforcement, rather than subpart AGeneral. The proposed 49 CFR 190.9
was contained in the general subpart; RSPA agrees that adding the proposed revision 10 the eforcement
subpart is appropriate. The stated purpose and scope of subpart A is 1o prescribe the procedures, such as
service of documents and subpoenas, that are applicable to enforcement proceedings under subpart B.
The section added by this final rule subjects operators to enforcement sanctions and should be included in
subpart B. Accordingly, in the final rule, we are adding this section to subpart B of part 190 by creating a
new §190.237.

Miscellaneous

We are making minor language changes to the proposed rule for clarity and to reflect that the
amendment is added to subpart B of part 190 instead of subpart A. Allso, 1o reflect the delegation of
authority from the Administrator of RS" A to the Director of OPS, RSPA is adding the larter change 10
§190.203(d) in two places.

Paperwork Redectioa Act

This final rule contains no new information collection or recordkecping requirements under the
Paperwork Reduction Act of 1980 (44 U.S.C. 3501 ef seq.).

Effective Date
This rule is effective August 8, 1991.
Impact Assessment

RSPA has analyzed this rule and has determined that it is not 8 major rule, within the meaning of
Executive Order 12291. It will have an effect on the economy of less than $100 million: will not cause »
major increase in costs or prices for consumers, individual industries, Federal, state, or local government
agencies, or geographic regions; and will not cause a significant adverse effect on competition,
employment, investment, productivity, innovation, or on the ability of United States-based enterprises to
compete with foreign-based enterprises in domestic or export markets. We have also determined that this
rule is pot significant under Department of Transportation Regulatory Policies and Procedures (44 FR
11034-11045 (Feb. 26, 1979)). Because the rule contains no subst>ntive revisions that could be expected
to require significant changes in operator procedures or compliance burdens, and because the economic
umpact will be minimal, & full regulatory evaluation is not required.

Accordingly, I certify, pursuant to 5 U,S.C. 605 regarding the Regulatory Flexibility Act, that this
action will not have & significant economic impact on a substantial number of small entities.

RSPA has analyzed this action in accordance with the principles and criteria of Executive Order
12612 (52 FR 41685 (October 26, 1987)) and has determined that it does not have sufficient Federalism
implications to warram preparing a Federalism Assessment.

[ g%
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their plans and procedures are adequate 1o provide safe operations of their systems and to minimize
hazards in emergencies. The fact thet we can always find something wrong, as one commenter argued,
does not convince us that civil penalsies are unnecessary; in fact, we reach the opposite conclusion.
Moreover, if a civil penalty is proposed, an operators due process protections will remain substantially the
same as those afforded operators under the amendment process, including prior notice and an opportunity
for an informal hearing before final agency action is taken. An operator is not automatically assessed a
civil penalty pending a hearing, as one commenter feared; a civil penalty is only proposed perding a
hearing or other response option chosen by the operator.

One commenter requested that a paragraph be added to the amendment procedures requiring that OPS
neither issue a potice of amendment nor undertake enforcement action if the operator, afler a routine
inspection and at the request of the Region Chief, revises its plans and procedures as requested. RSPA is
not adding this paragraph. One of the stated purposes of the present regulatory action is to expand the
enforcement tools svailable to OPS in addressing the quality and effectivencss of an operators plans and
procedures; the commenters suggested parsgraph would actually limit those tools because even the prior
amendment procedures contained in 49 CFR 195.402(b) did not contain the requested restriction. There
cerainly would be less incentive for an operator to assure the quality and effectiveness of its plans and
procedures before an inspection if it knew thet 5o notice of amendment would be issued and no other
enforcement action would be taken.

RSPA disagrees with one commenters argument that subjecting operators 10 civil penalties promotes
form over substance because an operators actual operating procedure may comply with the regulations
whereas its procedural manual may contain errors or omissions. Safe operation of a pipeline is dependent
upon “dequate and accurate manuais whose provisions are adhered 10 by the operators employess and
contractor personnel. Allowing inadequate or insccurate manuals to be operators guides would not further
safe industry practices.

RSPA also disagrees with the comment that the proposal is not in keeping with the intent of
performance-type regulations. RSPA has not added to the regulations specific requirements that must be
included in an operators plans and procedures. More detal’>d procedures are addressed in a different
proceeding (Docket No. PS 113; 54 FR 46685 (Nov. 6, 1989)). It is not necessary, however, that
substantive rules in the latter proceeding become effective before the procedural rules in this coe, as one
commenter requested.  Strengthening OPSs enforcement of the adequacy of all plans and procedures
should not be delayed until specified changes in some procedures are finalized.

One commenter also claimed 1o be unaware of any accidents that could be attributed to deficient
manuals. RSPA, however, is aware of deficiencies in operating procedures which could have contributed
to accidents. For example, on December 24, 1988, Shell Pipe Line Company experienced & failure on its
Ozark Pipeline System. OPSs review of Shells written manuals conducted during its investigation of the
failure disclosed deficiencies relating to procedures during abnormal operations required by 49 CFR
195.402(d). T'hese deficiencies may have contributed to the failure.

The one state agency commenting argued that moving 49 CFR 193.2017(b) to part 190 would remove
that states authority 10 : equire amendments of plans and procedures because it had not adopted part 190.
RSPA does pot agree that moving the procedures to part 190 would remove the states authority since that
authority 15 based oo statute.

Section 13 of the Natural Gas Pipeline Safety Act and section 210 of the Hazardous Liquid Pipeline
Safety Act provide that if the Secretary or appropriate state agency with responsibility for eaforcement of
compliance with the standards finds that an operators inspection and maintenance plan is inadequate to
achieve safe operation of pipeline facilities, the Secretary or state agency, afier notice and opportunity for
2 hearing, has the suthority to require that such plan be revised. Thus, the statute confers this authority.
However, this authority may not be clearly expressed in state regulsto  schemes except in part 193 as
adopted by the state. the provisions contained in part 190 are oaly applicable to RSPAs enforcement
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applicable 10 operators plans and procedures under pans | ﬁunﬂ_ 199 as well. To sccomplish this, OPS

proposed to move the current procedurss found in 49 CFR 402(b) and 193.2017(b) (with appropriate

%vap!nuﬁﬂ:g.o.iig%ﬂ&?!&g!g
s of

EEE’EEEE:QEA US.C. App. 1671 &f seq.) or the
HLPSA (4 C. App. 2001 ef seq.). OPSs enforcement of the sdequacy of written plans and
EE%E% 10 requiring that pipeline operators amend their plans and
procedures. Comments 10 the notice of proposed rulemaking were duc on or before December 6, 1989

OPS received 19 comments: one from a state agency, three from trade associations, seven from

iﬂfiﬂoﬂﬁﬁoﬂiﬂpﬂi%ﬁ!ﬁvrﬂigc&d?
Director of OPS (Director) makes a determination concerning ad< juacy. ﬂm is making no changes to
the proposed rule based on this comment. If an operator has correted], or is in the process of correcting,
the alleged inadequacies in its plans or ﬂiqllr!wi..ﬁ-!&ﬂo_.g&niﬂﬂ
need oaly include this information in its written comments, or present .!uw!ﬂniﬁ&ﬂ&-
operators request. The final rule states that only after considering all material presented in writing or
the hearing may the Director determine the adequacy of the operators plans and take further action.
Nevertheless, the correction of inadequate plans or procedures subsequent to an OPS inspection does not
preciude the Director from making a determination that the original plans were inadequate. The
information concerning the operators correction efforts will be considered by the Director in determining
what further action, if any, is necessary to assure the safe operation of the pipeline facility.

These three commenters also questioned the deletion of the phrase new information from the proposed
revision of 49 CFR 190.211, concerning the ssues operators intend 10 raisc when requesting a hearing.
RSPA is making no changes based on this comment. The proposed revision reads: The issues may relate
to the allegations in the notice, the proposed corrective action, or the proposed civil penalty amount.
Because any new information must relate to the allegations in the notice, the proposed comrective action,
the proposed civil penalty amount, including new information s a specific category is unnecessary
Operators will not be precluded from providing OPS with additional information st the time a bearing is
requested.

Nine commenters considered the proposed rulemaking to be unnecessary. One stated that it wow
result in changing operators user-friendly procedural manuals into highly technical documents containing
legal jargon, thereby destroying the usefulness of these manuals. RSPA disagrees. Merely strengthening
OPSs enforcement of an operstors written plans and procedures should not lead to an elimination of the
user-friendly format. Uneil now, OPSs enforcement of the adequacy of written plans and procedures has
been restricted to the amendment process. Restricting enforcement to the amendment process has had the
effect of limiting the enforcement tools available 10 the Department in addressing the quality and
effectiveness of operators plans and procedures, which are the foundation of sound operations.
Consequently, RSPA must have the widest latitude to assure that operators develop plans and procedures
that comply with applicable safety requirements, and that operators comply with the plans.

Several commenters stated that an operator should be subject to a civil penalty only if it refuses 0
adjust deficient plans or procedures, RSPA is making no changes to its proposed rule based oo this
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ACTION: Final rule.

and some are out-of-print. mmmﬁumupwnmmmwm.
materials, and practices, thereby reducing costs and enhancing economic growth consistent with the
Presidents goals of regulatory review.

EFFECTIVE DATE: This final rule takes effect April 19, 1993

FOR FURTHER INFORMATION CONTACT: Christina M. Sames, (202) 3664561 regarding the
contents of this final rule; or the Dockets Unit, (202) 3664453, for copies of this final rule nr other
material in the docket.

SUPPLEMENTARY
INFORMATION:

Background

In & January 28, 1992, memorandum, President Bush wrote to Department and agency heads
about the need (o reduce the burden of government regulation. The President was concerned that
regulations which do not keep pace with new technologies and innovations impose needless costs and
impede economic growth, .

mmnnmmmmw-mmmum
on the Departments regulatory programs (57 FR 4745; February 7, 1992). Commenters were asked (o
identify regulations which substantially impede economic growth, may no longer be neccssary, are
umnecessarily burdensome, impose needless costs or red tape, or overlap or conflict with other DOT or
Federal regulations. The deadline for submitting comments was March 2, 1992,
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(b) If, as a resuk of an inspection under paragraph (&) of this section, or upon notification by any
person, an operator discovers that a pipeline it operates is exposed on the seabed or constitutes s hazard o
navigation, the operator shall

(1) Promptly, but not lster than 24 hours afler discovery, notify the national Response Cexser,
telephone: 1-800-424-8802 of the location, and, if svailable, the geographic coordinates of that pipeline;

(2) Promptly, but not later than 7 cays after discovery, mark the location of the pipeline in
accordance with 33 CFR Part 64 at the ends of the pipeline segment and at intervals of not over 500 yards
long. except that & pipeline segment less than 200 yards long need only be marked at the center; and

(3) Within 6 moaths afier discovery, or not later than November | of the following year if the 6
month period is afier November | of the year that the discovery is made, place the pipeline so that the top
of the pipe is 36 inches below the seabed for normal excavation or 18 inches for rock excavation

Issued in Washington, DC on November 27, 1991.

Travis P. Dungas,
Administrator, Research and Special Programs Administration

(FR Doc. 91-28994 Filed 12-4-91; 8:45 am)|
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§195.1 Applicability.

(‘h) ® 8 W

(4) TmﬁmthMpdﬂmlmmmllmmm&umh
inlets of the Gulf of Mexico subject to §195.413;
L ] L] - L] -

3. In §195.2, definitions of Exposed pipeline. Gulf of Mexico and its inlets. and Hazard to
navigation are added in appropriate alphabetical order as follows:

§195.2 Delinitions.
L] L] & w [ ]

Exposed pipeline means a pipeline where the 1op of the pipe is protruding above the seabed in water
less than 15 feet deep, as measured from the mean low water.
L] - L L ] L

Gulf of Mexico and its inlets means the waters from the mean high water mark of the coast of the
Gulf of Mexico and its inlets open 1o the sea (excluding rivers, tidal marshes, lakes, and canals) seaward
to include the territorial ses and Oute Continental Shelf to a depth of 15 feet, as measured from the mean
low water.

Hazard 1o navigation means, for the purpose of this part, a pipeline where the top of the pipe is lkess
than 12 inches below the seabed in water less than 15 feet deep, as measured from the mean low water.
L] L]

4. Section 195.57 is added 10 Subpart B to read as follows:
§195.57 Filing offshore pipeline condition reports.

(2) Each operator shall, within 60 days after completion of the inspection of all its underwater
pipelines subject to §195.413(a), report the following information:

(1) Name and principal address of operator.

(2) Date of report.

(3) Name, job titl. and business telephone number of person submitting the report.

(4) Total number of miles of pipeline inspectad.

(5) Length and date of installation of each exposed pipeline segment, and location. including, if
available, the jocation according to the Minerals Management Service or state offshore area and block
number tract.

(6) Length and date of installation of each pipeline segment, if different from a pipeline segment
identified under paragraph (a)($) of this section, that is a hazard to navigation, and the location; including,
if available, the location, according 10 the Minerals Management Service or state offshore area and block
number tract.

(b) The report shall be mailed to the Information Office”, Research and Special Programs
Administration, Department of Transportation, 400 Seventh Street SW., Washington, DC 20590.

4. Section 195.413 is added to subparnt F to read as follows:
§195.413 Underwater inspection and reburial of pipelines in the Guif of Mexico and its inbets.
(a) m&mmmmwmum&.mﬁmmm

accordance with this section, conduct an underwater inspection of its pipelines in the Gulf of Mexico and
its inlets. The inspection must be conducted after October 3, 1989 and before November 16, 1992.




Authority: 49 App. U.S.C. 1672 and 1804; 49 CFR 1.53,

2. Section 192.1 is amended by adding paragraph (b)3) to read as follows:
§192.1 Scope of part.
L] L] L] L] -

{b) “@ 8 @
(3) Onshore gathering of gas within inlets of the Gulf of Mexico except as provided in §192.612,

3. In §192.3, definitions of Exposed pipeline, Gulf of Mexico and its inlets, and Hazard 1o
navigation are added in appropriate alphabetical order as follows:

§1923 Definitions.
L] L] L] L] *

Exposed pipeline means a pipeline where the top of the pipe is protruding above the seabed in water
less than |5 feet deep, a3 measured from the mean low water.

- L] L] L] L ]
Guﬁd!@mﬂ&ﬂmmﬁm&mhmﬁﬁmmtoﬂhmdu
Gulf of Mexico and its inlets open 1o the sea (excluding rivers, tidal marshes, lakes, and canals) seaward
to include the territorial sea and Outer Continental Shelf to a depth of 15 feet, a3 measured from the mean

low water.
Hazard to navigation means, for the purpose of this part, a pipeline where the 10p of the pipe is less
than 12 inches below the seabed in water less than 15 feet deep, as measured from the mean low water.

L] L] * ® @

4. Section 192.612 is added to Subpart L to read as follows:
§192.612 Underwater inspection and reburial of pipelines in the Gulf of Mexico and its inlets.

(a) mmmhmmmmmmwmdm
pipelines in the Gulf of Mexico and its inlets. The inspection must be conducted afler October 1, 1989
and before November 16, 1992

(b) If, as a resul. of an inspection under paragraph (a) of this section, or upon notification by any
person, an operator discovers that a pipeline it operates is exposed on the seabed or constitutes a hazard to
navigation, the operator shall

(1) Promptly, but not later than 24 hours after discovery, notify the National Response Center,
mlmmwummﬁmhwmﬁmm

(2) Promptly, but not later than 7 days after discovery, mark the location of the pipeline in
accordance with 33 CFR Part 64 at the eads of the pipeline segment and at intervals of not over 500 yards
long, except that a pipeline segment less than 200 yards long need only be marked at the center; and

(3) Within 6 months after discovery, or not later than November | of the following year if the 6
mhpuiﬂhhuﬂnnleoﬂhymﬂ-&wmhm&.phuupipd&nmﬂmﬂ:m
of the pipe is 36 inches below the seabed for normal excavation or 18 inches for rock excavation.

PART 195{AMENDED)]

!. The authority citation for part 195 continues to read as follows:
Authority: 49 App. U.S.C. 2001 er seq: 49 CFR 1.53.
2. Section 195.1 is amended by revising paragraph (b)4) to read as follows:

nr-
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1. The authority citation for part 190 continues to read as follows:

Authority: 49 App. U.S.C. 1672, 1677, 1679, 1679b, 1680, 1681, 1804, 2002, 2006, 2007, 2008,
2009, and 2010; 49 CFR 1.53.

2. Section 190.229 is amended by revising paragraph (d) to read as follows:
§190.229 Criminal penaities geaerally.
L] . L] L] L]

(d) Any person who willfully and knowingly defaces, damages, removes, or destroys any pipeline
:in.riﬂl-d-nynﬂh.umhwmkﬂbylhnﬂﬂ?sa.thm}s&wdnmﬂ&wm
regulation or order issued thereunder shall, upon conviction, be subject, for each offense. to a fine of oot
more than $5,000, imprisonment for a term not 10 exceed | year, or both.

P/RT .91|AMENDED)
I. The authority citation for part 191 continues 1o read as follows:

Authority. 49 App. U.S.C. 1681 (b) and 1808 (b); §§191.23 and 191.25 also issued under 49 App.
U.S.C. 1672(a,, and "9 CFR 1.93.

2 Section 191.27 is added to read as follows:

§191.27 Filing offshore pipeline condition reports.

(a) Each operator shall, within 50 days after completion of the inspection of all its underwater
pipelines subject to §192.612(a), report the following information:

(1) Name and principal address of operator,

(2) Date of report.

(3) Name, job title, and business telephone number of person submitting the report.

(4) Total number of miles of pipeline inspected.

(3) L ength and date of installation of each exposed pipeline segment, and location, including if
available, the location according to the Minerals Management Service or state offshore area and block
number tract.

(6) Length and date of installation of each pipeline segment, if different from a pipeline segment
identified under paragraph (a)(5) of this section, that is a hazard to navigation, and the location, including,
if available, the location according to the Minerals Management Service or state offshore area and block
number tract.

(b) The report shall be mailed to the Information Officer, Research and Special Programs
Administration, Department of Transportation, 400 Seventh Street SW., Washington, DC 20590.

PART 192|AMENDED)|
|. The authority citation for part 192 continues to read as follows:

i)




M,mhkﬂhmhﬂﬂdﬂhwmﬁmﬂuﬁﬁ!%ﬂﬁmpﬁhn
mandated by Public Law 101-599. Cmmmlmdropubmmwhwm
underwater inspections become more common. INGAA provided information regarding the underwater
wmmmmualmn.lm.mmmmﬁmnmcr
hﬁﬁﬁhmwmmhwmmmlmdhm
pipelines may be exposed above the seabed. However, information is not yet available 1o determine the
mampmmmu-mhmﬁpmm,mwwumu
inches). Current pipeline technology can be used in reburying pipelines. The cost of reburying a pipeline
also varies significantly depending on similar variable factors set forth above.

A Regulstory Evaluation has been prepared and is availabie in the docket. This evaluation estimates
the present value of the benefits 10 be $17.6 million and the present value of the costs to be $8.7 million.
Based on the facts available concerning the impact of this final rule, | certify under Section 605 of the
mewﬂwmﬂmhﬂlﬁﬁﬁnmhq:mmnwmmuofmﬂ
entitics because small entities do not operate pipelines offshore.

Paperwork Reduction Act

mwmmmmmmmurammmuauﬂaumMm
inlets that are exposed or a hazard to navigation In accordance with the Paperwork Reduction Act of
1980 (Pub. L. 96-511), these information collection requirements have been approved by the Office of
Management and Budget.

The reporting and recordkeeping requirements associated with this rule were submitted to the Office
of Managemen and Budget for approval in accordance with 44 U.S.C. chapter 35. The reporting and
recordkeeping approval is No. 2137-0583.

Federalism

This action has been analyzed in accordance with the principles and criteria contained in Executive
Order 12612. RSPA has determined that it does not have sufficient federalism implications 1o wamrant
preparation of a Federalism Ass~ssment.

List of Subjects
49 CFR Part 190
49 CFR Parts 19] and 192

Pipeline safety, Reporting and recordkeeping requirements.
49 CFR Part 195

Amnonia, Carbon dioxide, Petroleum, Pipeline safety, Reporting and recordkesping requirements.
In consideration of the foregoing, RSPA amends 49 CFK parts 190, 191, 192 and 195 as follows:
PART 15%0|AMENDED)
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that an exposed pipeline is a pipeline that it operates, this should provide adequate time to nﬂ?&. n!
Guard 24 hours afier discovery that the pipeline is exposed or a hazard to navigation. Therefore, RS

not adopting this cormnment. EEEEEEE%EEEB@QE
National Response Center, telephore: |-800- 424-8802, rather than the U.S. Coast Guard, as was
proposed in the Notice. The National Response Center is operated by the Coast Guard and will provide
the information to the appropriate Coast Guard district office. This final rule requires that the report to
the National Response Center include the location of the pipeline segment. The coast Guard has advised

N .
RSPA that the location should be identified by EEEEE%
EEEEEE in degrees, minutes, and seconds or by other equivalent

qﬂuﬂﬂnbﬁigifi 7 days may not provide sufficient time. They
recommended 30 days. RSPA does not agree. Thirty days is too long a period 10 leave unmarked a
pipeline that is exposed or & hazard to navigation. Seven days should provide sufficient time for marking
a pipeline. Therefore, RSPA did not adopt this comment.

Cost/Benefit Analysis

The City of Fiorence Gas System commented that they would like 10 see a cost/bencfit analysis
conducted before the regulation becomes effective. RSPA has prepared such an evaluation and it is

Chevron believes that the RSPA E&ngﬁrwﬂﬁgwiqﬁ!
They betieve that $12,000 per mile is more realistic and that the costs may rise if equipment is ot
available. Chevron further observed that the costs of reburying exposed pipelines were ot included in the
cost/benefits analysis. They estimated that this rulemaking could cost $50 million or as much as $100
million if E?Ei_ﬂg% Coaversely, the Fisheries Institute stai~{

Eilﬂfgigiug in anmy later rulemaking regarding periodic
mspections. With respect 1o this rulemaking, these regulations were developed very narrowly in
accordance with the law, and RSPA has determined that the expected benefits will exceed the expected
costs.

Lmpact Assessient

The proposed rules are considered 10 be noo-major under Executive Order 11591 . and are not
Egigﬂggigntﬁ 1034: February 26, 1979).

This proposed rulemaking is required by law. The costs of conducting the underwater inspections are
now averaging less than $3,000 per mile Iﬂli%; Some of the variables that
affect the costs of on.-lnul underwater inspection are the amount of pipeline to E-_Inn_.




raised an additional issue that shrimp spawn in the spring and take several woeks to mature. They also
said that oysters spawn ia the spring and take several years to mature but the first several weexs are
critical for marvival. pashandle Eastern stated that scheduling reburial during this season may be highly
detrimental to the reproduction of the sheilfish

RSPA agrees that some flexibility should be permitted for the reburial of the pipelines that are
determined to be exposed or a hazard to navigation. Public Law 101-599 permits RSPA to extend the 6
months for reburial with respect to & pipeline facility for such period as is reasonable. RSPA believes that
the reasons stated by some commenters particularly regarding weather conditious during the winter whick
could make reburial within 6 months a difficult, costly, and perhaps hazardous procedure - justify
extending the 6 month period for reburial. Therefore, this proposed requiremcnt has bxen amended in this
final rule to allow for reburial not later than November | of the following year if the 6 month period is
later than November | of the year that an operator discovers that a pipeline it operates is exposed or &
hazard to navigation.

Submar, Inc. commented that the current regulations permit less cover than the 36 irches for normal
excavation or |8 inches for rock excavation for offshore pipelines if it is impracticable to comply with the
mmwdhmm&mmuﬂnﬁﬂh That commenter stated
that protective mats could be placed over a pipeline requiring reburial that coula adequately protect the
pipeline. RSPA drafted the proposed rule in accordance with the law that requires reburial.

In addition, RSPA is not sufficiently familiar with the use of these protective mats. Further, the
current regulations provide such an option only if it is impracticable 10 comply with the current cover
requirements, making such an option rare. However, RSPA will consider this proposal in a subsequemt
rulemaking on & mandstory and systematic inspection program of offshore pipelines in the Gulf of Mexico
and its inlets as required by Public Law 101-599.

Chevron commented that referencing 33 CFR part 64 as a means to mark pipelines does not provide
adequate guidance for pipeline operstors. Chevron wondered what minimum buoy placement interval
operators should use as & guide to mark an exposed pipeline. If an interval less than one mile is specified,
Chevron is concerned that an adequate suppiv of buoys may not exist. the GPTC commented that Coast
Guard buoys are unduly restrictive and costly (about $900) to be used for a short period of time while the
pipeline is scheduled for reburial. The GPTC argued that reflective type buoys that are lower in cost
should be permitted, stating that some local Coast Guard Commanders have previously demanded the use
of the higher priced, lighted buoys.

RSPA does not agree that the buoys 10 be used to mark a pipeline should be reflective type buoys
because they will only be used up 10 6 months. Reflective buoys are very difficult to see st night. The
coast Guard Commanders, being familiar with the offshore waters in their districts. are in a better position
10 determine the type of buoy that should be used in that district. Therefore, RSPA believes that the local
Coast Guard Commander should specify the type of buoy in accordance with 33 CFR part 64, and should
oot be restricied to low cost reflective buoys. RSPA has been advised by the Coast Guard that they
require yellow lighted buoys having a yellow light flashing not more than 30 times per minute. Ip
addition, RSPA concludes that the placement of 8 buc- should be at the ends of the pipeline segment and
at intervals of not more than 500 yards. However, if the pipeline segment that requires marking is less
than 200 yards, the segment noed only be marked at .  center of the segment. One mile intervals, as
proposed by Chevron is too far of a distance to indicate that there is an underwater hazard RSPA has
consulted with the Cosst Guard concerning these requirements. The Coast Guard advises that a list of
supply sources for buoys can be obtained by contacting the Commander, Eighth Coast Guard District,
Hale Boggs Federal Building, 500 Camp Street, New Orleans, LA 70130-3396; telephone (504)
589-2944 or 5896234,

Two industry commenters stated that reporting a pipeline to the Coast Guard within 24 hours afier
discovery did not provide sufficient time under certain circumstances. Since an operator must determine

33




that offshore pipelines must be buried under actual material covering the top of the pipe, rather than being
situsted in & trench of a certain depth below the natural bottom of the seabed. Tenneco argued that long
mmwmmmmumwhdmm
pipeline at least 3 feet bencath the natural bottom of the sea. In soft 2nd silty bottoms, currents soon fill in
this trench providing actual burial cover, but where a more consolidated bottom is encountered, the trench
may never silt in and the pipe is never really covered aithough it is adequately protected from passing
vessels by the steep walls of the trench. For the purpose of pipeline burial in an offshore enveronment,
Tenneco suggested that the concept of burial should refer to the top of the pipe being heneath the normal
surrounding seabed. The APl made similar arguments regarding the use of the term burial in the
definition of & hazard to navigation.

RSPA agrees. The Preamble in the regulation issued in 1976 regarding burial of offshore pipeline
recognized these offshore construction practices but did not adequately craft the wording of the regulation
accordingly. Revisions have been made to the burial requirements in §§192.612 (b)X3) and 195.413(0)3)
and the definition of a hazard to navigation to clarify that the top of the pipeline must be a certain depth
below the seabed rather than having to be buried. A revision has also been made 1o the definition of
exposed pipeline to clarify that the top of the pipeline would have to be protruding above the seabed for
the pipeline 1o be considered exposed.

I this regard, the NTSB recommended that seabed be defined. The NTSB recognized that the Gulf
of Mexico seabed consists of soft soils or silt that make it difficult to define. However, NTSB believes
that uniess the term seabed is defined, pipeline operators will have no standard by which to implement
requirements and OPS will have no measure by which to judge compliance.

R "PA recognizes that many offihore arcas in the Gulf of Mexico do not have an easily definable
scabed, but still believes that establishing & qualitative measurement of the ocean bottom, such as sik
density, would be impracticable because of shifting and varying silt density on the ocean bottom.
Therefore, the NTSB recommendation was not adopted.

The Department of the Imterior (DO1) recommended that a hazard 10 navigation be defined as &
pipeline less than 36 inches below the seabed in water less uan 15 feet deep. DOI commented that a
vessel of less than 1600 gross tons operating without & nautical chart and navigating in s manner such that
its hull touches the seabed could easily cut through a natural gas or oil pipeline fully buried in 36 inches of
silt of unspecified density. DOI further recommended that a pipeline should be marked until such time as
the pipeline is reburied to at least 36 inches below the seabed. The NTSB also argued thet pipelines be
considered & hazard to navigation if not buried 36 inches because testimony at that agencys hearings
indicate that commercial fishing vessels may intrude 2 or more feet into the seabed.

RSPA recognizes the hazards to pipelines that are not adequately buried in soft silt. However, RSPA
belicve., based on what it knows 1oday, that it is technologically impracticable to expect that the initial 36
inches of burial be continuously maintained in light of the shifting silty seabed. RSPA believes that
requiring that the top of the pipeline be at least 12 inches below the seabed provides adequate protection
while recognizing the unstable offshore environment in the Gulf of Mex'co. The Fisheries Institute,
representing the comenercial fishing industry, also recognized the difficulties of maintaining the burial of
offshore pipelines, and supported requiring that pipelines remain buried only 12 inches. Commercial
fishing representatives have indicated to RSPA staff engineers that intrusion of fishing vessels into the
seabed would rarely exceed 12 inches because 2 vessel cannot be extricated from the seabed in such a
situation. Therefore, this comment was not adopted.

Many industry commenters objected to having to bury the pipeline within ¢ months afier discovery
that a pipeline is exposed or & hazard to navigation. Those commenters argued that depending on when
the discovery is made, weather conditions could make reburial within that time period s difficult, costly,
and perhaps hazardous procedure. These commenters stated that the summer construction season is
penerally recognized as the safest time for underwater work of any kind in the Gulf Panhandle Eastern
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waters less than 3 feet deen. More importantly, the law requires underwater inspections in waters Jess
than |5 feet deep; 50 this comment was not i

Sections 192.612 and 195.413. The Gas Piping Technology Committee (GPTC) commented that
mypnﬂmﬂpﬁinhdnﬁuﬂ'ufﬂmnwwwm
mﬁmmwmmmmummmmm
conducted prior to October 3, 1989 as the inspection required in §§192.612 and 195.413, especially in an
area of stable seabed conditions. RSPA does not agree. RSPA doubts that those inspections may have
included determining the depth of burial of the pipelines. The langusge of the law is clear that cnly
wwmms.lmmumdhmwmuﬁwmm
RSPA has not adopted this recommendation.

Exxon commented that the proposed rules exclude hazardous liquid gathering lines of 4-inch nominal
ﬁmuﬂhhhmmwwlmuﬂﬁmhmﬁnﬁww
gathering lines. RSPA does not agree. While that exclusion for hazardous liquid gathering lines was
mﬁdhhh,ﬁnmﬁmmmmhwmm. RSPA believes that all
Mh“h“ﬁhﬁﬂhmﬁﬂmwmﬁaﬁgﬁmnfhm
4-inch nominal diameter only because of the exclusion in the law. RSPA does not see a reason to deviate
from the law with regard to gas gathering lines of less than 4-inch nominal diameter.

mqi&nymmﬂh:hnwuhmdiﬂmhmmhuﬂumxﬁmbyll
mhuhmdhhw.(ﬂ:ylﬁ.lwnumrwmwthMDn&m
whichever came first. Some industry commenters asked that the time for the initial inspection be extended
"7 the end of the 1992 summer construction season. Transco suggested that this could be accomplished by
using the provisions of the law that provide for an extension of time of 6 months, or November 16, 1992
for gas pipelines. mmhmudhﬁnhwmﬂufwumuﬁunufﬁmdmnym.army
16, 1993 for hazardous liquid pipelines.) Transco also suggestad that operators who act in good faith 1o
complete the necessary surveys in a prudent and cost erfective manner, but have been unsuccessful in
completing the inspection because of scheduling problems, should be afforded that consideration. This
regulation, which will be effective on January 6, 1992, goes beyond the May 16, 1992 deadline.
Hm.umwhtﬁumﬂhhm'ﬂmm&hhwwhﬂmm
exists. RSPA has participated in many forums regarding these regulations and concludes that the pipeline
operators are acting in good faith, with due diligence and care, in conducting these inspections. Therefore,
RSPA will utilize this provision in the law 1o extend the deadline for conducting this initial inspection for
all pipeline operators and has made this requirement effective oo November 16, 1992. Furthermore,
because of the emerging development of underwater inspection technology during this period, such an
extcasion is justified This date for completion of the initial inspection is approximately at the end of the
1Mnmmm“hmmmmmwmm. RSPA
ummmhmmwmmmmw

Sections 192.621(b) and 195.413(b). Several industry commenters objected to the term discovery
used in proposed §§192.621(b), (b)X1), (bX2), and (b)3) and 195.413(b), (bX1), (bX2), and (bX3).
Those commenters believe that the term discovery should be changed 1o determines. Those commenters
stated that in areas where there is & congestion of pipelines, an exposed pipeline may be discovered but
L‘mmuhlﬂoudhhwhwmhpiphmmthmuﬁhhu

abandoned pipeline.
It should be noted that the proposed rule was applicable 0 an operstor that * * * discovers that a
pipeline if operates is exposed * * * (italicized for emphasis). Therefore, the operator must determine

that an exposed pipeline it discovers is & pipeline that it operates. Therefore, RSPA does not believe that

the term discover noeds 10 be revised and has not adopted this recommendation.
Tmﬂumﬂh“hu%cyhhwmpwmm

(§192.327(e)) that has been carried forward in this proposed rule. The proposed rule appears to require
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(2) Onshore gathering of gas cutside of (cmphasis sdded) * *

HEVEE&EQE&EEQ:E §192.612 could be construed to reverse the
intent O EE%EE&EEEQE&I&%EE.&&
the provisions of §192.612. RSPA does not interpret this regulation in the same manner as Exxon.
Nonetheless, RSP -ﬂ'iﬁtﬂfi Exxon may be clearer and has revised this
%BE&E

Secrions 192.3 and 19. EES«EB&E&EE?ENEEE
EE&QE&EEEE in §§192.3 and 195.2 should be better defined. Many
industry commenters thought that inlets could be interpreted to inchude rivers, tidal marshes, lakes, and
canals. Public Law 101-599 was enacted to assure that pipelines in shallow offshore waters where
commercia| fishing vesscls navigate will not pose & hazard to those vessels. In that context, the Fisheries

gf:iitggwagsgggagii
inlets. The list was:

l.  Fresh Water Bayow/lInter- coastal Waterway w Calcasieu River, Cameron, Louisians

2. Calcasicu Pass, Cameron, Louisiana.

3. Intercoastal Waterway to Morgan City, Louisiana.

4. South West Pass across Vermillion Bay, Intercoastal City, Louisiana.

5. Fresh Water Bayou, Intercoastal City, Louisiana.

6. Houma Navigation Channel/Intercoastal Waterway to Bayou Chene, Morgan City, Louisiana.
7. Houma Navigation Channel through Grand Calliou Bayow/Calliou Lake, Dulac, Louisiana.
8 Houms Navigation Canal through Cat Island Pass, DuLac, Louisians.

9. East Pascagoula River, Moss Point, Mississippi.

is including this list in the Preamble in order to assist pipeline operators in identifying where
%EEE%E? Most industry commenters proposed that the
definition be revised 1o be limited to inlets that are open to the sea. Many of these industry commenters
also proposed that the exclusion of such inlets as rivers, tidal marshes, lakes, and canals be set forth in the

Some commenters argued that the definitions of exposed pipeline and hazard to navigation should be
limited to water from 3 feet to 15 feet deep, asserting that vessels do not operate in water less than 3 feet

decpens very slowly and 3 feet of depth may be a considerable Eﬂ-.ﬂoﬂag Fishing

vessels navigate in such shallow waters, especially when some of these offshore areas have silty and soft
%iirﬁiliﬂfilﬁggﬁnﬁw%ig&n
pipeline. In addition, RSPA is not aware of great difficulties regarding underwater inspections in offshore




However, in accordance with the current requirements in §§192.1(bX 1) and 195.1(b)X5). this
amendment would not apply to the offshore gathering of gas or hazardous liquids upstream from the outiet
flange of each facility on the OCS where hydrocarbons are produced or where hydrocarbons are first
separated, dehydrated, or otherwise processed, whichever facility is farther downstream. The Minerals
Management Service (MMS) has responsibility for gathering of gas or hazardous liquids upstream from
that outlet flange pursuant to a 1976 memorandum of understanding between the Department of the
Interior and the Department of Transportation. It should also be noted that gathering lines do not include
production flow lines. The appropriate distinction between production flow lines and gathering lines will
be addressed in an upcoming NPRM proposing to revise the definition of & gathering line.

It is also important to note that for the purpose of this final rule, the term pipeline facilities, a5 set
forth in Public Law 101.599, was not used. Pipeline facilities is defined by RSPA regulations (§§192.3
and 195.2) to include such facilities as offshore platforms that are not intended to be buried. There is no
indication to suggest that such structures were intended 1o be addressed by the statute. Therefore, the final
rule applies to pipelines which, in accordance with the definition of pipeline in §§192.3 and 195.2, means
all parts of those physical facilities through which gas or hazardous liquids move in transponation,
including pipe, valves, and other appurtenances attached to a pipe.

Part 191.1. A member of the TPSSC observed that currently, part 191 applies to operators of gas
pipeline facilities; and yet, proposed §191.27 in the NPRM was meant to apply 10 operators of hazardous
liquid pipeline facilities, as well as operators of gas pipeline facilities. The American Petroleum Lnstitute
(APT) also commented that because part 191 has traditionally addressed natural gas pipelines, they
recommended that RSPA remove the applicability of proposed §191.27 1o hazardous liquid pipelines and
provide a parallel provision in part 195.

RSPA agrees. RSPA had expected §191.27 1o be a precursor of & future relocation of all the
reporting requirements in subpart B of part 195 10 part 191. However, in the meantime, proposed
§191.27 in the NPRM has boen adoptod as applicable only to natural gas pipelines, and & new §195.57
has been inserted in subpart B of part 195 10 be applicable to hazardous liquid pipelines.

Exxon commented that the location of an exposed pipeline and a pipeline that is a hazard to
navigation as addressed in proposed §191.17 (a)>) and §191.27(sX6), respectively, may not be able to be
identified according to an MMS or stats offshore ares and block number tract. This is due to the facy that
inlets in the Gulf may not be subject to such identification. RSPA agrees and has revised §191.27(a)5)
and (a)(6) and §195.57(aX5) and (a)(6) 10 require that the operator report the location of each pipeline
scgment that is exposed or is a hazard to navigation. Lo addition, if available, the location must be cited
according to MMS or state offshore area and block number tract. Where an MMS or state offshore arca
and block number tract are not availabie, the location must be reported by the name of the bay or izlet or
by other suitable location reference.

The Interstate Natural Gas Associstion of America (INGAA) noted that the Preamble stated that the
definition of a bazard 1o navigation, Le., where a pipeline is buried less than 12 inches below the seabed,
subsumes the definition of exposed pipeline where the pipeline is protruding above the seabed. INGAA
believes that separate reports should not be required. RSPA has ot incorporated these two reporting
requirements into ons reporting requirement because in addition to the mandates in Public Law 101-599,
RSPA is intersted in getting information if a pipeline is exposed or buried less than |2 inches. This
information will be relevant to the subsequent rulemaking on & mandatory, systematic, and, if appropriate,
periodic inspection program as required by Public Law 101-599. Therefore, both 1erms, exposed pipeline
and hazard to navigstion remain in the regulations in Parts 192 and 195.

Section 192.]. Exxon found fauk with proposed §191.1(b)X2)(iii). They noted that the Preamble
stated that the proposed §191.1(b)(2)(ki) is intended 10 clarify that gathering lines in the Gulf of Mexico
and its inlets will be subject to the proposed inspection, marking, and reburial requirements in §§192.612
and 195.413. They interpret that the following language proposed in §192.1 (bX12):
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and the HLPSA to require that abandoned offshore pipelines be given the same safetv considerations as
pipelines currently in use. RSPA, in cooperation with the Task Force, will examine the issue of
abandoned offshore pipelines as part of the subsequent offshore rulemaking noted previously. However,
this final rule has been limited to the NPRM which incorporates the immediste requirements in Public
Law 101-599.

Chevron commented that they imterpreted the rulemaking 1w apply to lines constructed prior to the
passage of the initial pipeline safety acts, NGPSA and HLPSA. Chevron observed that up to now, these
lines have been grandfathered from meeting all construction requirements of parts 192 and 195 and if this
were no longer true, the applicability sections of parts 192 and 195 should be modified to clarify whether
these lines are being regulated and to what degree. Public Law 101-599 requires that all pipelines located
in waters less than 15 feet deep in the Gulf of Mexico and its inlets be inspected and that all pipelines that
are exposed or are & hazard 10 pavigation be subject to notification, marking, and re-burial and does not
m.mawumwwumworumnamu
HLPSA. Therefore, these proposed regulations requiring the inspection and re-burial of pipelines in the
Gulf of Mexico and its inlets, are included in subpart L of pant 192 (Operations) and in subpart F of part
195 (Operations and Maintenance), which are applicable 1o all pipelines regardless of when they were
constructad.

Tenneco Gas commented that they expect the Coast Guard will recognize that agencys responsibility
in this matter, and take steps to end the prevailing practice of fishing vessels running in waters thal are too
shallow for the draft of the vessel. Tenneco Gas further commented that the Coast Guard has the
opportunity o bring sbout a great advance in offshore safety by formulating and enforcing minimum
fishing bc it standards covering maps, instruments, operator training, operator competence, and &
prohibition against fishing boats navigating in waters that are insufficiently deep for the boat draft

The Coast Guard is discussing these issues in their Commercial Fishing Industry Vessel Advisory
Committee meetings. RSPA will continue to work with the Coast Guard and that advisory committee in
exploring ways that commercial fishing operaiurs can change tsir fishing practices 1o protect their vessels
from the hazards of pipelines in shallow offshore waters.

The Nationzl Transportation Safety Board (NTSB) noted that the NPRM did not include all pipelines
in the Gulf of Mexico, such as hazardcus liquid pipelines operating at less than 20 percent of the pipes
specified minimum yield strength (SMYS) and hazardous liquid pipelines having 4-inch or less nominal
diameter. The NTSB believes that future action by the RSPA must address all submerged pipelines that
transport hazardous liquids based on the threat to public safery, rather than the pipelines physical
properties or operating characteristics. With regard to hazardous liquid pipelines having 4-inch or ks
nominal diameter, Public Law 101-599 specifically excopted hazardous liquid gathering lines of this size
from these requirements. With regard to hazardous liquid pipelines operating at 20 percent or less of the
pipes SMYS, the current hazardous liquid pipeline safety regulations do not apply to pipelines at these
low-stress levels. An Advance Notice of Proposed Rulemaking (ANPRM) issued by RSPA on October
31, 1990 (55 FR 45822) solicited comments and information for evaluation in determining whether and 1o
what extent this exception should be removed from the regulations. 1f this exception of pipelines operating
at 20 percent or less of SMYS is removed, the subsequent rulemaking on 8 mandatory and systematic
mspection program of offshore pipelines in the Gulf of Mexico and its inlets as required by Public Law
101-599 would apply to such hazardous liquid pipelines.

The following additional points, set forth in the Preamble in the NPRM, bear repeating here. This
final rule incorporates all of the immediate requirements of Public Law 101-599 for which RSPA is
responsible. These regulations apply similarly 10 both gas transmission and hazardous liquid pipeline
facilities, and are applicable to imterstate and intrustate offshore pipelines. In accordance with the current
requirements in §§192.1 and 195.1, thess rules are applicable to offshore pipeline facilities on the OCS as
that term is defined in the Outer Continental Sheif Lands Act (43 U.S.C. 1331).
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initial inspection, these regulations must be expedited. Therefore, afler receiving comments on the
NPRM, a summary of the comments together with the NPRM were mailed to each member of the

After receiving a summary of the comments, both advisory committees voted by mail that the NPRM
rule was technically feasible, reasonabe, and practicable with certain revisions suggested by some of the
members. Four members of the TPSSC voted that the proposed regulations were feasible, reasonable, and
practicable as published in the Federal Register. Eight members agreed, but suggested revisions. Six
members of the THLPSSC voted that the proposed regulations were feasibie, reasonable, and practicable,
as published in the Federal Register. Five members agreed, but suggested revisions. Some of the
members did not vote. All of the revisions proposed by committee members are encompassed in the
comments and recommendations made by commenters to the NPRM, and the disposition of these
comments is addressed below in DISCUSSION OF COMMENTS

iﬂgiﬂﬁﬂﬁg?gnﬂ;qgngg
ggiigggiirﬁzﬁﬂg
Ewﬁﬁﬁ-iﬂl of the Interior, the National F .-_.I.IEE-EEE
Standards Committee and the Technical Hazardous Liquid Pipeline Safety Standards Committee. Some
of the comments from pipeline companies were also signed by members of the advisory commitiees.
RSPA appreciates comments on the NPRM provided by the members of the advisory committees. RSPA
also ppreciates the prompt submittal of comments considering the short comment period. The excellent
comments received indicate that there was sufficient time for the commenters to prepare well-founded
responses.

Miscellaneous Comments

The National Fisheries [nstitute commented that the Preamble to the NPRM stated that neither the

RSPA, MMS, or Corps of Enginec. s requires that pipeline operators conduct an underwater inspectios or
EE&E-&E The Fisheries Insuitute commented that while underwater

mspections may not be conducted, the permits issued by the Corps of Engincers require that the depth of
burial of offshore pipelines be maintained. The U.S. District Court for the Western District of Louisiana,
Monroe Division, upheld that interpretation. RSPA and the Corps agree and have corrected this statement
in the Preambie to this final rule.

A member of the THLPSSC raised the question of who would be responsible for inspecting
abandoned pipelines. Allso, the Louisiana Office of Conservation (LOC) stated that while they recognize
that the accidents that occurred were caused by fishing vessels striking active pipelines, they remain
concerned about the hazards to persons and property posed by pipeline facilities that have been abandoned
in place and that are currently not subject 10 any inspection requirements. The LOC estimastes that there
are approximately 4,000 miles of abandoned pipelines in the offshore waters of Louisiana. The LOC
commented that DOT has unquestioned authority 10 impose conditions for abandoament of pipelines snd
should require, as a pre-requisite 10 allowing sbandonment in place, that the owners of such pipelines
undertake to maintain their burial, or alternatively, remove them from the scabed.

RSPA agrees that this is a matier of concern and will reconvene the Task Force on Offshore Pipelines

to consider the problems of sbandoned pipelines in offshore waters. In addition, identical legislative

proposals sponsored by Congressman Billy Tauzin and Senator John Bresux would amend the NGPSA




facilities berween the high water mark and the point where the subsurface is under | 5 feet of water, as
measured from mean low water. In accordance with Public Law 101-599, hazardous liquid gathering
lines of 4 inch nominal dismeter und smaller are excepted from this inspection. The Department may
EE—EEEE&EE%FEE‘E&ESG
E?IE;EHES_EEEEEE. The
law provides that any inspection of s pipeline facility which has occurred after October 3, 1989 (the date
&Eggvggﬁggﬂwgaﬁi

Public Law 101-599 requires the Department to establish standards by May 16, 1991, on what
constitutes &n exposed pipeline facility, and what constitutes a hazard 1o navigation. The law requires that
?ggsﬁggﬁggmg?gﬂ
existing navigational bazards involving pipeline facilities. As a result of the inspection, an operator of a
v%gigaigér-gsigsiﬁﬁig

EEHE&EEE!!E.EEEEJE-nEnEgE




1990) 1o conduct underwater inspections of pipelines in shallow waters in the Gulf of Mexico and its

._El. This law was enacted to address the consequences of rocent accidents involving fishing vessels that
EEBEEEEQE

On July 24, 1987, 2 EEEEEEEEEI—E?
!EIEEBE:HI— EEEEEE exico off the coast of Louisiana. The released gas
ignited, resulting in the deaths of two crewmen. The pipeline was originally installed in 1968 and buried
onshore, paraliel 1o the shoreline. In the intervening years, the shoreline underwent substantial erosion,
and at EEKE%E?EEEEEEEE&
approximately | mile offshore.

On October 3, 1989, a 160-foot menhaden fishing vessel, the Northumberland, struck & Natural Gas
Pipeline Co. EEEEEEE&-EEEHEEE
Gulf of Mexico near Sabine Pass, Texas. Natural gas under a pressure of 835 psig was released. An
EEE?EEE!E%EEEE. Eleven of
?EEH’EE&I-E%EE

In February 1990, at the request of RSPA, a joint task force was formed, made up of five Federal
agencies and two state agencies o EEHEEESEE of pipelines and
vessel operations in the Gulf of Mexico. The agencies represented were RSPA, the Minerals M Management
Service (MM uoﬁﬂng&?g Euz-EOolumlch_.nI National Oceanic and
Atmospheric Administration, the U.S. Coast Guard, the U.S. Army Corps of Engineers, the Texas
EOEEEEFOBRR n!linﬂr A report prepared by the jomt task
force is available in the docket. On April 9, 1990, the RSPA sent an Alert Notice 1o all operstors of

Eligigsﬁ!iﬂﬁais;ﬂiﬂg&
recurring safety problems involving marine vessel operations and 10 alert them that exposed pipelines pose
a threat to the safiety of the crews of fishing vessels in shallow coastal waters. It also advised pipeline
g!EE%E%EIﬂE?%iEE
requirements. RSPA also sent the Alert Notice to several fishing associations to alert the commercial
fishing industry 1o the potential hazards of exposed offshore pipelines.

The RSPA ii%igial&wgﬁl-ﬂﬁg
liquid offshore pipelines located in water less than |2 feet in depth must have a minimum of 36 inches of
cover or |8 inches in consolidated rock (49 CFR 192.327 and 195.248). Newly constructed gas and
hazardous liquid pipelines in offshore waters from 12 feet 1o SEEEEEEEEB-E

iﬁﬁvﬁ:r&:i%ﬁtﬂﬁ%uﬂg@u&a%i (§§192.319 and
195.246). The MMS IﬂlEévﬂEﬂmﬂiﬁﬂﬁcﬁﬂnEEZnﬁm_E
requires that newly constructed pipelines be buried 36 inches (30 CFR 250.153). The Corps of Engincers
EEEE&E?EE%E&%%F

Public Law 101-599 amended the Natural Gas Pipeline Safety Act of | X.E PSAX49 U.S.C. 1671
:hﬂ.u-ﬂ&gg Pipeline Safety Act of 1979 (HLPSAX49 2001 u...in.ri_!nu

arc adminisiered by the RSPA. The law %EEEE_-EE&%E;E
afler issuance of regulations, whichever occurs first, the operator of each offshore gas or hazardous liquid
pipeline facility in the Gulf of Mexico and its inlets shall inspect such pipeline facility and report to the
Department on any portion of & pipeline facility which is EEI-EEIEEE

terms are defined in this final rule). Therefore, this initial inspection must be completed by May 16, 1992
or | year after issuance of regulations, whichever comes first. This requirement shall apply to ui.ﬂ

i1




Amdt 192-69; Docket No. PS 100

DEPARTMENT OF TRANSPORTATION
Research and Special Programs Administratios
49 CFR Part 192

[Docket No. PS100; Amdt. 19269)

RIN AB+y

Gas Detection and Moaitoring in Compressor Station Bulldings
AGENCY: Research and Special Programs Adrmnistration (RSPA); DOT.
ACTION: Final rule.

SUMMARY: This final rule requires that each compressor building in a gas pipeline compressor station
have a fxed gas detection and alarm system by September 16, 1996, unless the building bas t least 50
percent of its upright side area permanently open, or is in an unattended field compressor station of 1,000
horsepower or less. The history of reported incidents st compressor stations shows a potential for lesking
gas 10 accumulate undetected inside compressor buildings. The purpose of the gas detection and alarm
systems is to detect mixtures of gas in air and warn persons before a mixture reaches the flammable range.

EFFECTIVE DATE: This amendment takes effect October 18, 1993.

FOR FURTHER INFORMATION CONTACT: L.M. Furrow, (202) 366-2392, regarding changes to
safety standards, or the Dockets Unit, (202) 3664453, for copies of this final rule or other material in the
docket.

SUPFLEMENTARY
INFORMATION:

Baclground

On December 8, 1982, a compressor engine in a compressor station operated by the Trunkline Gas
Company in Bosicord, Tennessee began leaking natural gas. The gas accumulated and exploded in the
building that housed the compressor. Three workers in the building were killed, two others were injured,
and the building was severely damaged.

The National Transportation Safety Board (NTSB) investigated the accident. In its report of the
mvestigation, issued July 14, 1983, NTSB concluded that the buildings ventilation system, which had
adjustable vent louvers, had been set in a position that allowed leaking gas to accumalste in the building,
Also, NTSB found that the operator had not equipped the building with & gas detection and alarm system,
although it had schedule one for installation. After the investigation, NTSB made the following Safety
Recommendation to RSPA:

R
|



(a) Not later than September |6, 1996, each compressor building in a compressor station must have
& fixed gas detection and alarm system, unless the building is

(1) Cmnﬁnﬂhlﬂmdhwi#tﬂsmbwmu

(2) Located in an unattended field compressor station of 1,000 borsepower o less

(b) Except when shutdown of the system is necessary for maintcrance under paragraph (c) of this
section, each gas detection and alarm system required by this section must

(1) Continuously monitor the compressor building for a concentration of gas in air of not more than
25 percent of the lower explosive limit; and

(2) Ifﬂumofp:hdnnmd.mmubomwfmﬂmebuﬂdjn‘mdpﬂm
wnside the building of the danger.

(c) Each gas detection and alarm system required by this section must be maintained ta fimction
properly. The maintenance must include performance eo:

Issued in Washington, DC, oo September 10, 193.

Rose A. McMaurray,
Acting Administrator, Research and Special Programs Administration
(FR Doc. 93-22552 Filed 9-15-93; 8:45 am)
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Rulemaking Analyses

E.O 1229! and DOT Regulatory Policies and Procedures Operators have installed gas detection
and alarm systems in a large number of compressor buildings during construction. In In addition, mamy
EE%EEE&E!&EE The American Gas
Association (AG A) estimated that operstors have equipped 80 percent of their compressor buildings with
gas detection and alarm systems. Retrofitting the remaining 20 percent would cost between $6 and 12
million, AGA said. INGAAs retrofitting estimate also fell in this range.

The actual cost of complying with the final rule should be less than these industry estimates. The
estimates were based on the NPRM and do not reflect exclusion from this final rule of unattended field
compressor stations of 1,000 horsepower or less. Also, since many operstors are already retrofitting their
compressor buildings, the cost they would have incurred to do 30 over the next 3 years in the absence of
the final rulc cannct fairly be attributed to the final rule. Unfortunately, our data do not allow us to
estimate the amount of either of these cost reductions.

giiiiiﬂlﬁn-ﬂglsg!gig

systems in the remaining compressor buildings to which the final rule applies is not large. We believe the
potential threat to EE?E%EE@&SE
Eigiiiigggi savings grester than the
Sn&iomnsunuicf of instance, one recent compressor station incident resulted

in property damage of $4,000,000. Although leaking natural gas was not a factor in thal incident, the
EEE indicative of the value of compressor station property. Had the incident involved
severt ' deaths and injuries, total damages would have been far grester.

._.rldmu.ﬂn.rﬂ.-_ar is not major under Executive Order 12291 (46 FR 13193, _"&..E.Q

81). Also, it ﬂgiggglﬁgﬁt 1034, &E...Q
um 1979).

Regulatory Flexibility Act. Small entities that operate gas pipeline systems almost always receive gas
gi%!-l‘i&nxigzﬂsﬁgn compression.
Consequently, small entities are unlikely to have compressor buildings that are subject to Enmn-:dr.
Therefore, | certify under section 605 of the Regulatory Flexibility Act (5 U.S.C. 605) that this final ruke
will not bave a EE{B substantial number uf small entitic:

EO 12612 Fﬁ%&riﬂriﬁgiﬂﬂ&ﬁg 612 (5
41683, October 30, 1987). i-?n:?laiéﬁﬂoﬁ:ﬂo:mimﬁg

List of Subjects ks 49 CFR Part 192
Alarms, Compressors, Gas detectors, Pipeline safety
For the reasons set forth above, RSPA hereby amends part 192 ac follows
ART 192| AMENDED)]
The authority citation for part 192 continues 1o read as follows




EEE?REEEEE%EwE&. Thus, the

nﬁﬂl?%i[ E_._z;.!.

Because of possible confusion over the meaning of wall area enclosod, we have revised the language
&EEEEE!EEIEHEEERE%EE:
permanently open. Under this revised language, if a EE&FIEE?&EE

even if normally left opea. The roof of & lean-to is not upright side ares. We believe this new language is

(TPSSC) mt irﬂlfunﬂmgg ..... ?imﬁr:wig

The TPSSC voted unanimously to find the proposed rule technically feasible, reasonable, and




propose 1o establish a rule in 49 CFR part 195 for hazardous liquid pipelines that would be comparabie to
proposed §192.736. In the ANPRM we said, The Departments safecy standards for hazardous liquid
pipelines require that pump station buildings (which present risks similar to those presented by gas
compressor station buildings) be constructed to iaclude both ventilation and devices warning occupants of
the presence of hazardous vapors (49 CFR 195.262(a)). (See 53 FR 10906.) We realize that, unlike
§192.736, the rule in §195.262(a) does not apply to buildings in existence when the rule took effect, but
the two rules are comparable. As part of our continuing effort to make parts 192 and 195 consistent
where appropriate, we will examine the need to apply §195.262(a) to all pump station buildings.

Lead time for compliance. In the NPRM, we proposed to allow operators 2 years after publication of
a final rule 1o install gas detection and alerm systems. Operators could use this time for planning and to
obtain equipment, electrical contractors, and, where necessary, a power line.

Several pipeline operators and a trade association said that 2 years was not enough time to complete
the work. Some operstors have many old stations in which to install systems. These commenters also
argued that 2 years would not permit orderly budgeting and scheduling of work.

Commenters suggested alternatives of 3 and 5 years as a ressonsble period to fulfill the installation
requircments of the final rule. In view of the comments, we believe that 3 years is 2 more appropriate
period for achieving compliance than 2 years. Therefore, the final rule requires operators 1o have their
gas detection and alarm systems operational not later than 3 years from today.

Processing plants. A pipeline operator asked us o clarify that the term compressor building does not
mclude buildings that house compressors in gas processing plants. The compressor buildings to which the
proposed rule applies are those in gas compressor stations used in the transportation of gas by pipeline.
These & = the same compressor stations that the current part 192 rules cover under §§192.729 through
192.735. Such compressor stations are normally not found in gas processing plants. For clarity, the final
rule refers to compressor buildings in compressor stations.

Unattended field compressor stations of 1,000 horsepower or less. About half the industry
commenters suggested we except unattended field compressor stations of 1,000 horsepower or less from
the final rule. These stations typically are temporary installstions in rural aress. They are designed 10
operste without the attendance of personnel. Operstors may move the station several times over \Se life of
the compressor, which usually is mounted on skids for that purpose. Upon each move, operators
construct & new building to house tae compressor. The arcas in which operators use these stations usually
have no electricity available from a public utility 10 power a gas detection and alarm system. The
commenters argued that under these conditions it is not practical 1o install fixed gas detection and alarm
systems in the buildings.
is limited risk to personnel. To support this position, they noted that under §192.167(a), unattended field
compressor stations of 1,000 horsepower or less are not required o have emergency shutdown systems.
They said that persomnel are aware of the potential for hazardous sccumulations of gas in field
compressor buildings and use portable gas detectors. One commenter recommended we require additional
ventilation in the bulldings instead of fixed gas detection and alarm sysicms. Io light of these
comments, we have reexamined the need 1o require operators to provide additional protection against the
threat of hazardous accumulstions of gas in unatiended field compressor stations of 1000 horsepower or
less. Based on the comments in this procesding and the experience of our field enforcement staff, we
believe the potential risk 10 personnel is less st these stations than at the larger pern...nent ones. The
buildings are smaller and provide fewer places for any leaking gas 10 accumulate, making ventilation and
the use of hand-heid gas detectors more effective. The fisct that personnel are not routinely present at
these small stations also reduces the posential for harm.

We have also looked at whether the proposed rule is appropriate for the small field stations. Because
operators would have to install & fixed system each time they move such & station, the cost of compliance

! :.:




comment because the final rule governs the monitoring of compressor buildings, not their design.
Detailed spectficarions. The Minerals Management Service (MMS) of the United S States Department
nnﬁggﬁgiﬁiiaﬁiﬁfgﬂ; MMS suggested
we adopt the standurds in 30 CFR 250.123(bX9) iqu.:-l-..il_v_w to gas and fire detection
systems oo offshore production platforms. They are more specific than §192 36 regarding the types of
gas detection systems that may be used and where sensors must be placed. znﬂgﬁnﬁﬁvr

Ili!!gﬁggwgﬁi Section 192.736

EE‘E!E:!E ¢ believe the record of this proceeding shows that
Eﬂgrfﬁmgﬁnﬂ%?ggoﬁn&&
§192.736. Therefore, we did not adopt the MMS comment.

emphasize in the rule that operstors must include performance tests as pant of that maintenance.
Although we did not propose s specific frequency of testing, we sought comments on whether the final
rule should set a minimum frequency. This issue drew the most comments of all the issues commenters
raised about the NPRM. Most commenters suggested minimum testing frequencies, ranging from weekly
to annually. They especially preferred the laner frequency, E::ﬁgg 1 which
operators mus' lest remote control shutdown devices installed in compressor stations (§192.731(c)). In
E-fﬂ}gi-iggﬁiiﬁgﬂrtﬂ
broad enough 1o il‘%g in the language of the rule. These commenters




first to call public attention to the need for fixed gas detection and alarm systems ai compressor
buildings. The RSPA record of gas pipeline accidents is replete with reported accidents involving fires
and expl. jons at compressor stations. Viewed together, these accidents show a significant potential for

As for the adequacy of current rules, we reported in the NPRM that more than 75 percent of the
comments on the ANFRM supported the installation of gas detection end alarm systems for safety. Yer,
the record of this proceeding shows that up o 20 percent of gas pipeline compressor buildings do not have
such systems in place. We believe this statistic confirms that the current part 192 rules are not adequate
10 ensure safe operation of compressor buildings.

Adjustable vents. NTSB, one of the two Federal agencies that commented on the NPRM, stated that
the proposed rule was deficient because it did not address adjustable vents. NTSB essentially repeated its
recommendation set forth above. [t said that in compressor buildings with adjustable vents, gas detection
and alarm systems should opea the vents fully when sensors detect 8 hazardous accumulation of gas.
According to NTSB, this opening would prevent small amounts of gas from accumulating to an explosive
mixture. Regarding our concern (expressed in both the ANPRM and NPRM) that automatic vent opening
would interfere with fire suppressants, NTSB said there would not be any interference if, afier opening,
the vents shut when the fire suppression system starts.

As we stated in the NPRM, the comments we received on the ANPRM suggested that operators
commonly do not install gas detection and alarm systems that automatically open vent louver - upon
detection of a significant sccumulation of gas. Some commenters considered such systems (mpractical
and unrelisble. Others said the automatic ventilation feature is not easy to install. It requircs « scparate
power line unaffected by the emergency shutdown system, and explosion-proof electrical equipment to
guard against accidental ignition.

We also pointed out in the NPRM that the comments on the ANPRM supported our reservations
about the automatic-venting aspect of NTSBs recommendation. Our primary concern was that automatic,
fully open, rapid ventilation could hinder the use of the most efficient or effective fire suppression systems
(e.g., Halon, CO2) in compressor buildings. These systems operate best in enclosed environments.
Another concern was that the benefit of an automatic system would be limited to small leaks, since large
leaks could overcome the venting capacity. [n view of the added installation costs of the systems, their
potentially adverse effiect on fire suppressan., the lack of use history data, and their limited usefulness,
this final rule does not require that operators install automatic venting systems.

Alarm setting. Two pipeline operators commented that the words, hazardous accumulations of gas,
in proposed §192.736(s) were 100 vague or indefinite. They suggested the rule require monitoring for the
presence of gas in air at concentrations not exceeding 25 percent of the lower explosive limit (LEL) of the
gas. Upon further consideration, we agree that the proposed language is not specific enough to assure
that alarms will be set to warn persons of accumulating gas well before it becomes a flammable mixture.
Twenty-five percent of LEL is widely used as & maximum sesting to actuate alarms for this purpose. For
example, under 49 CFR 193.2819, this setting applies to alarms connected to gas detection systems at
liquefied natural gas (LNG) plants. In addition, almost all operators who reporied installing gas detection
systems said they link them to alarms that actuste at 15 10 30 percent of the LEL of natural gas, and then
1o emergency shutdown devices that actuate at 50 to 75 percent of LEL. Given this common practice in
the industry and the existing RSPA rule for LNG plants, we believe that adopting the commenters
suggested changs would be in the interest of safery, We also believe existing settings that are above 25
percent of LEL can be adjusted readily to the new level. Therefore, the final rule requires that alarms be
set 1o actuate at concentrations of gas i air of not more than 25 percent of LEL.

Building design. The New York Public Service Commission (NYPSC) suggested that we designate
the final rule as §192.171(f) instead of §192.736 as proposed. This change would put the final rule
among the requirements in part 192 governing the design of compressor stations. We did not adopt this

bl
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Amend 49 CFR | , regarding compressor station building ventilation systems equipped with
restrictive devices, to require the installation of gas detecticn equipment that will alent employees to
hazardous gas accumulations and automatically open fully all restrictive devices when accumulations of
gas are detected. (Class [1, Priority Action) (P8

As a result of the NTSB recommendation, RSPA considered the need for safery regulations governing
fixed gas detection and alarm systems in compressor buildings. We reviewed reports of incidents at
compressor stations that operators had submitted under 49 CFR pan 191. A significant munber of these
incidents appeared 1o involve gas leakage inside compressor buildings. Based on this finding and the
Bonicord accident, we concluded that the history of incidents involving compressor buildings showed a
E?!SEEE&EE%

We published an Advance Notice of Proposed Rulemaking (ANPRM) (53 FR 10906, April 4, 1988)
EE%&E‘EEEE ﬂ-n!ﬁnng.!
alternatives 10 reduce the potential for personal injury and property damage. NTSBs recommendation
was among these alternatives.

Thirty-six persons submitted comments on the ANPRM. More than 75 percent of these commenters
supparied the first alternative in the ANPRM. This alternative was to require operators to install gas
detection and alarm systems in compressor buildings. Our analysis of the comments and the alternatives

in the ANPRM also supported the first alternative. We decided, therefore, that fixed gas detection and
Eiiiti%!ﬁgga%iimﬂgg

under the proposed standard, operators would have «0 maintain the system to function properly and

it. A minority, however, saw no need to change the current rules, but did not oppose the concept of the
also said the current part 192 rules are adequate because they allow operators flexibility to decide the best
We do not find the arguments against rulemaking persuasive. The Bonicord accident was merely the




Amdt. 192-70; Docket No. PS 123

DEPARTMENT OF TRANSPORTATION

Research and Special Programs Administration

49 CFR Part 192

[Docket No. PS123; Amdt. 19270]

RIN 2137AB64

Leakage Surveys on Distribution Lines Located Outside Business Districts
AGENCY: Research and Special Programs Administration (RSPA), DOT
ACTION: Final rule.

SUMMARY: This final rule requires operators of distrnibution lines located outside business districts to
use leak detectors to carry out required leakage surveys. Instead of using leak detectors, some operators
survey for leaks by looking for dead or dying vegetation, a less reliable method. The rule will provide
greater assurance that operators identify all hazardous leaks during required leakage surveys.

Alsn, where electrical surveys for corrosion are impractical on cathodically unprotected metallic
distribution lines located outside business districts, operators commonly use leakage survey data o
determine whether the lines are corroding. However, under the present ieakage survey standard, those
data may be too old for purposes of evaluating lines for corrosion at 3-year intervals. Thus. the final
rule assures that |leakage survey data no more than 3 years old are used to evaluate lines of corrosion

EFFECTIVE DATE: November 22, 1993,

FOR FURTHER INFORMATION CONTACT: L.M. Furrow, (202) 366-2392, regarding the subject
matter of this final rule, or the dockets Unit, (202) 366-5046, regarding copies of this final rule
document or other material in the docket.

SUPPLEMENTARY
INFORMATION:

Background

A string of accidents due to corrosion and other causes occurred on residential service lines
operated by the Kansas Power and Light Company (KPL) in Kansas and Missouri during a 7-month
period of 1988 and 1989. Overall, four persons were killed and 16 were injured. with property damage
exceeding $740,000. The service lines were mostly steel lines instalied by contractors of the operators
customers before issuance of the gas pipeline safety standards in 49 CFR part 192.

The lines had been checked for leaks through vegetation surveys carried out by KPLs meter readers,
but KPL had never used gas detectors 10 survey the lines for leaks. Responding to the accidents, KPL
conducted a comprehensive gas detector survey that revealed 2,156 leaks in 55.213 house service lines

)




KPL considered 303 of these leaks to need immediate repair.

Afier the KPL accidents, the National Transportation Safety Board (NTSB) recommended the
following 1o RSPA:

e Amend the provisions of 49 CFR pant 192 that allow altematives to the use of electric surveys
for identifving areas of active corrosion to require that any alternative must provide data equivalent,
both in timeliness and quality, to that obtained using electrical surveys. (P9017)

e Amend 49 CFR part 192 to disallow the use of vegetation-rype surveys for complying with any
leakage survey requirement. (P9018)

In addition, the National Association of Pipeline Safety Representatives (NAPSR), an organization
of State pipeline inspectors, has recommended that operators use gas detectors in leakage surveys on
distribution lines. NAPSR believes that vegetation surveys are 100 imprecise 1o assure safety in
residential areas.

Vegetation surveys are based on the assumption that a high proportion of natural gas in the
subsurface environment displaces air in the soil. Lack of air inhibits the growth of vegetation,
producing an effect visible on the ground. Hence, observation of dead or dying vegetation is used to
infer the existence of an underground gas leak. While the vegetation survey is a well-established
technique, it suffers from a number of weaknesses. At various times of the year, pnmarily because of
seasonal, weather, or climatical conditions, the growth of vegetation is insufficient to support a proper
vegetation survey. In addition, vegetation is noticeably affected only afier gas has leaked ata
significant rate for a significant time. Thus, vegetation surveys may not discover incipient leaks; and
very small, or pinhole, leaks may not be discovered unless they increase in size.

In contrast, leakage surveys using portable gas detector equipment can be done at any time of the
vear. Although the sensitivity of available gas detectors vanes, all equipment can detect the presence of
n-rural gas in the atmosphere without the aid of human judgment. Consequently, the uncertainty
associated with vegetation surveys is eliminated with gas detector surveys Whenever a trained
technician does a gas detector survey, the operator can assume with reasonable certainty that all
hazardous leaks will be found.

Notice of Proposed Rulemaking

Because of the KPL accidents and the NTSB and NAPSR recommendations, RSPA proposed to
strengthen the rule that governs leakage surveys of gas distribution lines in residential areas
(§192.723(bX2)). In a notice of proposed rulemaking (NPRM) published October 23, 1991 (56 FR
54816), RSPA proposed 1o require that operators use gas detection equipment in leakage surveys under
§192.723(b)2). (Operators who survey their lines for leaks more often than once every 5 years, the
minimum frequency under §192.723(b)2), could continue to use vegetation surveys for these
«ddit'onal leakage surveys.) At the same time, RSPA proposed to clarify §192.723(b)2) and make 1t
consistent with §192.723(b) 1) by replacing the phrase, outside of the principal business areas, with
outside business districts.

Another proposed amendment of §192.723(b)2) concerned cathodically unprotected metallic
distribution lines that must be evalusted for corrosion under §192.465(e) Operators must evaluate
these pipelines at least every 3 years 1o determine whether areas of active corrosion exist on the lines
Areas of active corrosion must be determined by electrical survey, or if an electrical survey 13
impractical, by the study of corrosion and leak history records, by leak detection survey, or by other
means.

It is common practice for operators to rely on leakage surveys as an alternative 10 electncal surveys
in complying with §192.465(e). RSPAs concern is that when only 5-year-old data collected under
§192.723(bX2) are used for this purpose, corrosion may go unchecked on distribution lines in
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residential areas longer than the 3 vears that §192.465(¢) laws. Therefore, RSPA proposed to amend
§192.723(bX2) to require that when electrical surveys are impractical on cathodically unprotected
distribution lines that are subject 1o §192.465(¢), leakage surveys must be done at least every 3 years.

Disposition of Comments
The 56 organizations that filed comments on the NPRM are categorized as follows.

Federal agency2: NTSB, U.S. Environmental Protection Agency (EPA)

State pipeline agencyé: Oregon, Kansas, lowa, Massachusetts, Kentucky, Maryland

Trade Associationd: American Gas Association (AGA), NY Gas Group, Oil Heat Task Force

Professional association]: Gas Piping Technology Comminee

Leak survey business|: Southern Cross

Consultant]: ConReg Associates

Distribution operatord2: Alagasco; ARKLA; Atlanta Gas Light Company, Atmos Energy Corporation,
Boston Gas Company; The Brooklyn Union Gas Company; Citizens Gas and Coke Utility,
Colorado Springs Utilities; The Columbia Disti ibution Companies, Consolidated Edison Company
of N.Y., Inc.; Consumers Power Company; The East Ohio Gas Company; Entex; Equitable
Resources, Inc.; Hope Gas, Inc.; lowa-Illinois Gas and Electric Company, Laclede Gas Company.
Louisiana Gas Service Company; Minnegasco; Mississippi Valley Gas Company; Montana-Dakota
Utilities Co.; Mountain Fuel Supply Company; National Fuel Gas Distribution Corporation, Natural
Gas Pip. line Company of America; New York State Electnc and Uas Corporation; Northern
Indiana Public Service Company; Northem Illinois Gas, Northern Minnesota Utilities, Northwest
Natural Gas Company; Okaloosa County Gas District; Oklahoma Natural Gas Company; Pacific
Gas and Electric Company; The Peoples Gas Light and Coke Company; Peoples Gas System. Inc.
The Peoples Natural Gas Company; Philadelphia Electric Company, Public Service Company of
Colorado; Southe: . California Gas Company; Southwest Ga. Corporation. Washingion Gas,
Willmut Gas & Oil Company; Wisconsin Natural Gas Co.

Cas Detector v. Vegetation Survey

Some 50 commenters addressed the issue of whether operators should be required to use gas
detectors in leakage surveys of distribution systems outside business districts. Of thess commenters,
16. including NTSB, Oregon, Kansas, Massachusetts, Maryland, NY Gas Group, Oil Heat Task Force,
and 9 distribution operators, voiced general support for the proposal. Another | 7 commenters, all
distribution operators, supported the proposal because they now use gas detectors, either hydrogen
flame ionization equipment or combustible gas indicators, or both, in their surveys.

Two distribution operators supported the proposal, but preferred that the final rule use the term
instrumented leak detection equipment instead of gas detector. They said this change would allow the
use of sonics for leakage surveys, a technology that does not rely on actual detection of gas. This
comment is important because RSPA does not want the final rule to deter the use of advancements in
leakage survey technology. In addition, §192.706, governing leakage surveys of transmission lines,
requires the use of leak detector equipment. To be consistent with §192.706, final §192.723(bX2)
uses the term leakage survey with leak detector equipment instead of gas detector survey. For
consistency, we also replaced gas detector survey in §192.723(b) |) with leakage survey with leak
detector equipment.

Three other distribution operators supported the proposal, but suggested we limit the final rule 10
buried pipe. They saw no need 10 include interior piping under the leakage survey requirement, stating
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that leaks inside buildings are readily detectable without gas detector.. However, existing
§192.723(bX2) requires leakage surveys on interior piping that is subject 1o part 192. Although the
NPRM did not propose to alter this requirement, RSPA does not agree that there is no need for leakage
surveys on interior piping. Many people have a diminished sense of smell, and conceivably could not
readily smell odorized gas escaping from a pinhole leak. Periodic interior leakage surveys protect
against accidents caused by otherwise undetected leaks.

Several commenters thought the term business district should be defined in the final rule. Two of
these commenters referred to the definition in the Guide for Gas Transmission and Distribution Piping
Systems. One asked that we define the term to distinguish older innercity [sic] business areas from
newer commercial developments. RSPA did not adopt these comments because the term business
district has been used in §192.723(b)X 1) since the rules inception without significant compliance
difficulties.

Two commenters thought we should define gas detector survey. As discussed above, the final rule
uses leakage survey with leak detector equipment instead of gas detector survey. RSPA believes this
alternative term is clear and needs no definition.

Another commenter disliked the term gas detector survey because it would allow use of
combustible gas indicators, a method the commenter said is not as effective as hydrogen flame
ionization equipment. The NPRM did not propose to standardize the equipment operators may use in
conducting leakage surveys. Rather, the purpose of the proposal was to disallow the use of vegetation
surveys to meet |eakage survey requirements. So any kind of equipment capable of detecting leaks in
gas distribution systems may be used under the final rule.

Several commenters opposed the gas detector proposal because they favored the continued use of
vegetation surveys to meet leakage survey requirements. One said that vegetation surveys are 35%
effective on a single pass (compared to 85 percent for hydrogen flame ionization equipment). 5 times
faster than hydrogen flame ionization equipment, and 20 percent as expensive. This commenter said
vegetation surveys are reliable if run by trained personnel at frequent intervals (2 or 3 times as often as
hydrogen flame ionization). Two other commenters argued that an abundance of vegetation i available
for efficient scheduling and running of effective vegetation surveys. One of these commenters also said
a recent trial survey with gas detectors produced only 5% more leaks than a vegetation survey, and they
were of low priority

RSPA does not f nd these arguments persuasive. The above statistics themselves show that
vegetation surveys aic |ess effective than leak detector equipment on a single pass over distribution
lines, even when using trained personnel. Also, the savings in time and money seem 10 be offset by the
..zed 10 run vegetation surveys more often for results as reliable as with gas detectors. This need for
more frequent surveys is not compatible with the 5-year minimum frequency specified by
§192.723(b)2). Further, while vegetation is essential for vegetation surveys, abundant vegelation Jues
not overcome these drawbacks: leaks must be inferred rather than detected, and incipient leaks need
time before they visually affect vegetation. The fact that a commenter found only minor additional
leaks with leak detector equipment is fortunate but not necessarily typical, as the KPL experience
shows. Moreover, undetected minor leaks can grow to become hazardous

One commenter argued against the mandatory use of gas detectors by asserung that most leaks are
reported through odorization of gas. Only 10 percent or less are found by leakage surveys the
commenter said. Even so, public safety demands that operators use reliable means to discaver leaks not
reported through odorization. Gas detectors, unquestionably, are more reliable than vegetation surveys
And our analysis shows that gas detectors can be used 10 meet the present leakage survey rule a1
minimal additional cost. Thus, RSPA believes that disallowing the use of vegetation surveys o meet
that rule is reasonable.

AGA opposed the proposal on the ground that one companys results are inadequate justification to
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change §192.723(b)X2). AGA also saw only minimal potential benefits from mandatory gas detector
surveys, because since 1984 there have been only 57 distribution incidents caused by corrosion, with 6
deaths, 39 injuries, and $2.35 million of property damage. However, RSPA notes that the KPL
accidents were not the sole justification for proposing to change §192.723(bX2). The NPRM was
also based on an analysis of the effectiveness of vegetation surveys, on recommendations by NTSB and
NAPSR. and the fact that Kansas, Missouri, and other states have required operators 10 us¢ gas
detectors in residential leakage surveys. Moreover, corrosion is not the only cause of leaks on
distribution lines located outside business districts. Outside force damage to pipe is a major cause of
leaks, as are pipeline construction and material defects. These other causes of leaks add to the
corrosion-related benefits of leakage surveys. As with corrosion, leaks from these other causes can
result long after the damage or defect occurs, creating an opportunity for the operator to discover the
leak during a leakage survey.

One commenter asked that RSPA exempt lines in unoccupied rural areas w .ere steep terrain and
high vegetation growth limit the effectiveness of gas detector surveys. Althouvh leakage surveys with
gas detectors may take longer in areas of steep terrain and high vegetation, RS. 4 does not have
evidence that such surveys are less effective in those aress, Considering the allowable interval between
required surveys (5 years), RSPA feels operators have ample time to survey lines in those areas with
leak detection equipment. The final rule does not have the suggested exemption.

Corrosion Evaluation by Leakage Survey

Forty-two commenters addressed the issue of whether cathodically unprotected pipe subject to the
3-year electrical survey requirement of §192.465(e) should be surveyed for leaks at least every 3 years
if electrical surveys are impractical. Of these commenters, 16, including NTSB, Southern Cross,
Kansas, lowa. Massachusetts, Oil Heat Task Force, and 10 distribution operators, expressed general
support for the proposal. Another 7 of the 42, all distribution operators, said they supported the
proposal because they now survey their unprotected lines for leaks at 3-year intervals.

Four distribution operators supported the proposal, but suggested that the proposed frequency
(intervals not exceeding 3 years) be change to read at intervals within 3 calendar years, but not
exceeding 39 months. They said this change would be consistent with other part 192 requirements for
periodic inspections by allowing time 1o cope with extreme weather conditions. RSPA agrees thai in
scheduling leakage surveys to comply with the rule, operators will have to consider the weather.
However, 3 vears should be ample time within which to schedule and conduct a survey in good
weather. None of the present part 192 standards that prescribe inspections every 3 years allow
more than 36 months between inspections (e.g., §192.465(c)).

Three commenters, including AGA, opposed the proposal on the ground that every 3 years is too
frequent to check for leaks, given the low corrosion accident rate. They suggested we extend the 3-year
electrical survey minimum frequency to 5 years to match the minimum lesk survey frequency. This
change, they said, would reduce compliance cost with no adverse safety approach, because it would
weaken the existing rule on monitoring unprotected metallic pipelines for corrosion (§192 465(¢)). This
rule was established to hold down the corrosion accident rate on distribution lines. The low corrosion
accident rate that has been attained with this rule is not a sufficient reason to slacken the minimum
frequency of corrosion monitoring.

Four distribution operators opposed the proposal because they felt the usc of 5-year old leak
survey data has not caused a safety problem. One of these commenters pointed out that under
§192 465(e), the use of ieak history data as an altemative to electrical surveys includes data from
sources besides leak surveys, such as reports from the public. Another of these commenters thought the
existing §192.723(b)2) is satisfactory because it requires surveys as frequently as necessary. Similarly,




another of the four said the use of improved leak survey techniques and reliance on corrosion and leak
history are sufficient measures under §192 465(e) to insure [sic] pipeline integriry, without more
frequent surveys.

RSPA did not change the final rule as a result of these comments. The available safety data are
insufficient to substantiate the commenters assertion that using 5-year old data to meet a 3-year
monitoring rule has not caused a safety problem. In the absence of such information, since pipeline
corrosion continues to pose a serious threat to public safety, it is reasonable to require that unprotected
pipelines be evaluated for corrosion on the basis of current data Admittedly, the other considerations
the commenters mentioned compensate to some degree for the use of out-of-date leak survey data.
However, in our opinion, they do not overcome the need for leak survey data that reflect the state of
corrosion activity within the prescribed period of evaluation.

Five operators opposed the proposal because of the scattered nature of unprotected parts of their
distribution systems. For cost effective leakage surveys, these commenters said they would have 1o
survey areas of their systems at 3-year intervals regardless of whether the areas contain protected or
unprotected lines. It would be too impractical, they said, to survey unprotected lines selectively at
3-year intervals and the remainder at 5-year intervals. One operator suggested that changing the 5-vear
survey requirements 1o 6 years would alleviate this problem

In response to these operators, RSPA notes that under §192.465{a), protected lines must be
monitored at least annually, while under §192.465(c). operators have as long as 3 years to monitor
unprotected lines. Thus, distribution systems with both protected and unprotected pipelines are already
subject to different intervals for corrosion monitoring. In RSPAs experience, operators have not had
significant trouble in applying these different monitoring intervals to separate parts of their systems
Since the proposed 3-year leakage survey is merely a means of carrying out the 3-year corrosion
monitoring requirement on unprotected pipelines, RSPA does not believe it would add to the operators
present burden of compliance with §192.465(¢). Th.refore, RSPA was not persuaded to aher the final
rule because of the alleged impracticality of surveying different parts of a system at different rates
Moreover, the prescribed intervals under final §192.723(bX2) are maximum times between surveys
Operators who find it more ronvenient to survey separate parts of their sysiems at compatible
frequencies, such as 2 and 4 years, or at the same frequency, such as every 3 vears. may do so, provided
the prescribed intervals are not exceeded.

Specific Comments Requested

In the NPRM, RSPA announced that it was reconsidening the need for more frequent leakage
surveys on all distribution lines outside business districts. In that regard. we requested comments on the
following topics to heip us decide whether to propose & |-year minimum frequency for leakage surveys
on unprotected lines and a 3-year minimum frequency on all other lines

(1) The need to increase from every § years to every 3 years the minimum frequency of leakage
surveys on distribution lines of any material located outside business districts.

Only four commenters supported the notion of increasing from every 5 years 1o every 3 years the
minimum frequency required for leak surveys on portions of distribution systems outside business
districts. The Oil Heat Task Force favored more frequent surveys on the ground that total reported
leaks are high, and more frequent surveys would positively affect the environment by reducing methane
emissions. However, EPA advised that preliminary results of a Gas Research Institute study
commissioned under the Clean Air Act show that system-wide leak rates are low. AGA argued that the
0il Heat Task Force merely wants to increase the cost of gas to enlarge the market for oil.

NTSBE asserted that 5 years is 100 long between checks for leaks on flammable gas systems in view
of aging systems. The agency suggested RSPA study incident data to learn the correlation between leak
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rate and age, type of pipe and other characteristics. NTSB then said leak survey frequency should be set
according 1o these correlations. One other commenter also said leak survey frequency should be based
on age, material, leak history, and soil characteristics.

AGA opposed the idea of an increased frequency, saying an increase 15 not likely o have a
beneficial effect given the low leak rate from corrosion since 1984 AGA foresaw minimal benefits but
a significant increase in costs.

The large majority of commenters on this issue opposed the increase. saying it is not justified and
would not be cost beneficial. Numerous commenters said 8 minimum $-year frequency 1s sufficient for
cathodically protected steel pipe and plastic pipe, because these pipes experience relatively few leaks.
Another commenter who opposed an increase argued that gas detectors elimnate the need for more
surveys. Still another commenter noted that effective cathodic protection and odorization programs
make more frequent surveys unnecessary. One commenter who expressed opposition said its existing
leak survey and replacement program was satisfactory, while another commenter stated its opposition
succinctly: expensive, impractical, and unnecessary.

One commenter who argued a minimum 3-year rate was unjustified noted that the KPL incidents
involved old, customer-owned, unprotected lines that had been vegetation surveyed by meter readers
This commenter said the KPL evidence showed a need for gas detector surveys, but not more frequent
surveys. More frequent surveys, this commenter said, should be tied to high leak rates. as from
corrosion, deteriorating couplings, or construction defects. Another commenter similarly said that a
frequency of more than § years should be based on need.

(2) The need to conduct leakage surveys a least annually on cathodically unprotecied metallic
distribution lines that lie outside business districts and on which ewcctrical surveys are impractical

The Oil Heat Task Force supported the notion of annual surveys on unprotected steel lines because
of what the commenter considered a large number of leaks annually across the nation

Three other commenters supported annual surveys to help combat the effects of corrosion on old
unprotected lines and prevent multiple leaks from existing for up to 5 years between surveys. An
additional commenter supported the increase because it surveys annually now

One commenter supported annual surveys, but only in areas of high leakage.

Most who commented on the issue were opposed to the suggested increase in leak suney
frequency, saying it lacked corresponding safety benefits. Many said its too impractical to schedule
more frequent surveys on unprotected parts of a system, since cathodic protection can vary by area of
street. In some cases, these commenters said, unprotected services are randomly scanered over a city.
The suggested increase would cause whole areas or systems to be surveyed annually without sufficient
causec.

One commenter who saw no benefit said older systems are the source of coriosion leaks These
systems, the commenter said, have already been surveyed many times and possible areas of corrosion
are protected or replaced.

Two other commenters who opposed the increase said there would be no corresponding benefits
because corrosion incidents can occur shortly after a survey.

(3) How would such an increase (in survey frequency) affect the present costs of conducting
leakage surveys on distribution lines in small and large systems?

About 15 commenters gave estimates ranging from $140,000 to 34 million & year per operator if tne
$ year frequency were increased to 3 years. The range of estimated cost increases for surveying
unprotected lines annually was from $66,000 1o $19 million a year per operator. These estimates
covered the costs of equipment, personnel, and training.

(4) [What] benefits would result from such ruies. Information concerning accidents that operators
might have avoided had they surveyed pipelines for leaks more frequently would be helpful.

Only a few commenters responded to this inquiry. None saw any benefit to increasing the survey
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frequencies. Some of the reasons were: Low corrosion accident rate; lack of corrosion accidents and
system difference from KPL situation; know of no accidents that would have been avoided had survey
been every 3 instead of every § years, most lines plastic. little likelihood of accident avordance through
increased leak survey frequency.

Conclusion

Based on our review of the information submitted, we have concluded that the number of accidents
that might be prevented by surveying at the proposed increased frequencies is uncertain. In addition,
the current safety data for the nations population of gas distribution lines are not sufficient to determine
if a correlation exists between leak rates and pipe age, material, or other characteristics. Also, state
pipeline safety agencies commonly impose more frequent sunvey req uirements on individual
distribution lines that are found to pose an unusual risk. Under these circumstances and given the need
1o learn the effect of the final rule on leak rates, we are not at present considering any further
amendment of the leak survey frequency rule.

Advisory Committee

As part of this rulemaking proceeding, RSPA obtained advice from the Technical Pipeline Safery
Standards Committee (TPSSC) on the technical feasibility, reasonableness, and practicability of the
proposed rule. The TPSSC is a statutory advisory commitiee comprised of 15 members, representing
the natural gas industry, government, and the general public.

The TPSSC met in Washington, DC on March 11, 1992, and discussed the NPRM. The TPSSC

‘oted for the proposed rule 1010 |, with | member abstaining. A suggested revision conceming a
typographical error in the text of the proposed rule has been corrected. The transcript and report of the
meeting are available in the docket.

Rulemaking Analyses
E.O. 12866 and DOT Regulatory Policies and Procedures

RSPA has concluded that the amendment to §192.723(bX2) is not a significant rule under Executive
Order 12866. Also, it is not a significant regulation under DOT Regulatory Policies and Procedures (44
FR 11034, February 26, 1979).

RSPA believes that the final rule will add minimally to the average compliance expense of the
present rule. With respect to requiring the use of leak detectors, first, operators of gas distribution
systeins already have the equipment. They use portable gas detectors in business districts and to check
enclosed spaces for gas leaks. Second, in leakage surveys outside business districts, most operaion
already use gas detectors for mains, because they generally lie beneath paved areas where vegeiation
surveys are inappropriate. Also, for service lines in these arcas, many operalors are voluntarily using
gas detectors instead of vegetation surveys, and some State laws require operators subject o State
jurisdiction to do so. Third, gas detector equipment is easy 1o use. Personne| that operators have
trained to do vegetation surveys will need only slight, if any, additional training to use the equipment
Finzlly, although the survey process will take longer with leak detectors, any resulting additional costs
will be mitigated by the period between surveys (maximum interval is 5 years) and the ability to
conduct surveys with leak detectors any time of the year.

The benefits of requiring the use of leak detectors in leakage surveys are prevention of deaths,
injuries, and property damage that might otherwise occur when hazardous gas leaks go undetected in
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residential neighborhoods. As an example of these potential benefits, the NPRM discussed the results
of leak detector surveys in Kansas City, Missouri. Following a string of residential accidents in which
four persons were killed and 16 were injured, with property damage exceeding $740,000, the local gas
company conducted leakage surveys with leak detector equipment. Until then the company had relied
on vegetation surveys by meter readers ‘o discover previously undetected gas leaks. The leak detector
survevs revealed a large number of previously undetected hazardous leaks. For instance, duning one
period. leak detector surveys revealed 2,156 leaks in 55,213 house service lines, of which the gas
company considered 303 leaks 10 need immediate repair. Had these leak detector surveys been
conducted earlier, many of the Kansas City accidents might have been prevented by timely repair of the
leaking lines, The final rule should achieve similar benefits nationwide where operators are not using
leak detector equipment to conduct leakage surveys.

With respect to surveys of certain unprotected metallic lines at 3-year intervals, the final rule will
merely assure that when operators use leakage data to evaluate these lines for corrosion the data are not
less timely than what §192.465(e) intends for that purpose. RSPA did not attribute any additional
compliance costs to this aspect of the final rule because the use of timely data is an inherent
requirement of the existing §192.465(¢).

RSPA believes the final rule does not warrant a more detailed evaluation of 1ts impact. The
comments on the NPRM and the advice of the TPSSC are consistent with this view

Regulatory Flexibility Act

Based on the facts available conceming the impact of this final rule, | centify under Section 605 of
the Regulatory Flexibility Act that it will not have a significant economic impact on a substantial
nunber of small entities.

EO. 12612

RSPA has analyzed this final rule under the criteri» of Executive Order 12612 (52 FR 41685,
October 30, 1987). We find it does not warrant preparation of a Federalism Assessment

List of Subjects in 49 CFR Part 192
Natural gas, Pipeline safety, Reporting and recordkecping requirements.
In consideration of the foregoing, RSPA amends 49 CFR part 192 as follows:
PART 192]AMENDED)|
| The authority citation for part 192 continues to read as follows.
Authority. 49 App US.C. 1672 and 1804, 43 CFR | 53
2. In §192.723(b)1), the words A gas detector survey are remaved and the words A leakage

survey with leak detector equipment are added in their place.
3. Section 192.723(bX2) is revised 1o read as follows
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§192.723 Distribution systems; Leakage surveys and procedures.
L] - L] L] L]
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{2) A leakage survey with leak detector equipment must be conducted outside business districts as
frequently as necessary, but at intervals not exceeding 5 years. However, for cathodically
unprotected distribution lines subject to §192.465(e) on which electnical surveys for corrosion are

impractical, survey intervals may not exceed 3 years
Issued in Washington, DC, on October 14, 1993

Rose A. McMurray,

Acting Administrator for Research and
Special Programs Administration.

[FR Doc. 93-25980 Filed 10-21-93; 8:45 am]
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Docket No. PS-113; Amdt. 182-71, 195-48

DEPARTMENT OF TRANSPORTATION
Research and Special Programs Administration
49 CFR Parts 192 and 195

[Docket No. PS-113; Amendment 192-71, 195-49]
RIN 2137-AB44

Operation and Maintenance Procedures for Pipelines
AGENCY: Research and Special Programs Administration (RSPA). DOT.
ACTION: Final rule.

SUMMARY:: This final rule establishes procedures to be followed in the operation and maintenance
(O&M) of gas pipeline facilities. This action amends current standards by requiring regulated gas
pipeline operaters to include detailed procedures regarding normal and abnormal operation,
maintenance and emergency-response activities in their O&M manual, Furthermore, operators are
required to review and update their O&M manual each calendar year. Finally, this final rule reauires
that regulated gas and hazardous liquid pipeline operators prepare and follow procedures to safeguard
personnel from the hazards associated with the unsafe accumulation of vapor or gas in excavated
trenches.

EFFECTIVE DATE: This final rule takes effect February 11, 1995, however, §5192.605(b)X%) and
195.402{cX 14) become effective March 14, 1994.

FOR FURTHER INFORMATION CONTACT: Jack Willock, (202) 366-2392, concerming the
contents of this final rule, or the Dockets Unit, (202) 366-4453, regarding copies of this final rule or
other matenal in the docket.

SUPPLEMENTARY INFORMATION

Background

The Research and Special Programs Administration (RSPA) issued a Notice of Proposed Rulemaking
(NPRM) on November 6, 1989 (54 FR 46685) inviting comment on proposed amendments to Part 192.
The amendments were intended to clarify and delineate gas pipeline operation and maintenance {O&M
procedures, thereby reducing the likelihood of failures and providing a better basis for personnel
traiming.

The rulemaking was prompted by a RSPA Task Furce investigation of four incidents by a major
transmission company in a two year period. The incidents caused !0 desths, 36 injuries and significant
property damage. The Task Force examined the company s O&M procedures, and those of (ive others,
all operating in Kentucky where three of the four incidents occurred. It concluded that RSPA should
revise §192.605, Essentials of operating and maintenance plan, to provide more guidance for operators
in O&M procedures (similar to §192.615 regarding emergency plans, and §195.402 regarding liquid
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pipeline procedural manuals). The NPRM also proposed new requirements under Parts 192 and 195
relating to the safety of personnel in trenches.

Comment Summary

RSPA received 56 comments on the notice from one city, four states, one Federal agency. five industry
associations, and 45 gas transmission and distribution companies. The government affiliated
commenters generally agreed with the proposed rules. The industry associations and companies
supplied both general and specific comments against portions of the rulemaking. Since issuance of the
NPRM, industry opposition to portions of the rule has significantly decreased. Many regulated entities
have unilsteral! * moved to adopt similar O&M procedures in anticipation of this final rule. A topic by
topic discussion of the substantive comments and RSPA responses to those comments follows.

Comments on Paralle! Regulations: Four industry associations and 16 pipeline operators argued against
RSPA's goal to make the regulations governing gas and liquid O&M procedures parallel each other
Several stated that significant differences exist in the operating characteristics and physical properties of
natural gas and hazardous liquids that affect the potential public safety risk posed by a pipeline leak.
Those opposing the rule pointed to the physical property difference between gas and liquids, and noted
that liquids tend to “spread out” and pollute the environment while gases tend to vent harmlessly into
the atmosphere. They said a natural gas leak would affect the immediate vicinity of the pipeline while a
hazardous liquid leak could spread over wide areas and cause considerable environmental damage

Response: RSPA believes that parallelism should be maintained between the O&M procedure
requirements of Parts 192 and 195. The existence of two separate sets of regulations is an
acknowledgment of the distinctions between gas and liquid pipelines. However, RSPA believes that the
O&M similarities vastly outnumber the differences, and that compliance, particularly for operators who
have both liquid and gas pipelines, is enhanced by making the two regulations reasonably similar while
recognizing the technical distinctions between gas and liquid pipelines. RSPA agrees with the
commenters that liquids have the potential to cause widespread environmental damage by pollution, but
also believes that, under appropriate conditions, natural gas leaks and explosions may also have far
reaching effects on property and life.

. RSPA received comments from 2 operators

objecting to proposed
§192.603(b) which requires operators 1o keep records necessary to administer the procecures establizhed
under §192.605.

Response: Proposed §192.603(b) is merely a restatement of a portion of existing §192.603(b). Section
192.603(b) is adopted as proposed.

Comments on O&M Manuals (Progosed §192,605(a)): Two industry associations and |5 operators
recommended that RSPA not specify those written procedures that operators must keep in their O&M
manual. Companies currently have Operation and Maintenance Manuals, Emergency Manuals, Plumber
Manuals, Leak Control Manuals, Comrosion Manuals and other manuals containing information vital to
pipeline operation. Operators have, throughout the years, prepared manuals for their systems
documenting procedures appropriate for the specific needs of that system. They stated that
requirement to combine these documents into a single volume would create an oversized, impractical
and unwigldy manual.




One respondent stated that requiring all companies to prepare procedures for each of the requirements of
subparts L and M would be wasteful since many procedures in these subpants only apply to certain

operators.

One company objected to the requirement proposed in §192.605(a) that the manual be prepared before
initial operation of a pipeline system. It cited, among other things, that contract terms might be
breached, and that the financial health of both small producers and pipeline companies could be
jeopardized.

Response: RSPA did not intend the proposed O&M manual to be an unwieldy single volume, or binder
Although, as proposed, the final rule requires each operator to incorporate its O&M procedures for each
pipeline system into a single manual, this manual may be a comprehensive set of cross-referenced
volumes set up acconding to functional subjects. Operators are expected to maintain a complete set of
the volumes of the comprehensive reference manual at one location. Copies of parts of the manual,
containing the information pertinent to particular functions or facilities in a system, must also be kept
wherever needed for field operations. We propose to consolidate and reorganize relevant procedures,
existing in most cases, into a comprehensive reference for use by operating personnel.

RSPA requires operators to prepare O& M procedures only for those pipeline facilities within their
system. For example, it would not be necessary to prepare compressor startup procedures if the
company has no compressors. The procedures should be clear, straightforward and applicable 1o the
company’s system.

RSPA strongly believes that a manual should be prepared prior to commencing initial operation of a
pipeline. Under normal circumstances, long lead times are required for a company to obtain regulatory
approval to construct and commence operating a pipeline. This should allow operators sufficient ume to
prepare the required documents in anticipation of pipeline startup. The operation of a pipeline without
O&M procedures would be unsafe, both for those operating the pipeline and for the public.

Some operators stated concern that they would be required to maintain a manual for each of the many
pipelines that they operate. One manual is sufficient as long as all of an operator’s system is addressed
Section 192.605(a) is adoptes as revised.

Comments on Standards: Six pipeline operators expressed concern about what they regard as a trend
toward specification standards rather than performance standards. They contend that a change to
specification standards to facilitate enforcement of the regulations would be more than ofTset by 2
reduction in flexibility of the operator to operate its system, and could consequently reduce pipeline

safety.

Response: The proposed rule was not written in specification, or how-to-do-it fashion. Rather, the
proposed rule used performance language which would require that gas pipeline operators maintain
O&#i procedures on specific topics. We are providing a list of required items that must be included, but
operators can determine how best to do so for their particular system, so long as it provides for safe
maintenance and operations.

Written procedures on those specific topics are essential to safe operation and maintenance of

pipeline. Procedures of s general nature provide little guidance when needed. When used properly by
trained personnel, the specific procedures should have a positive effect on pipeline safety. This
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rulemaking is based on the existing standard, which is not sufficiently detailed to assure that prompt and
appropriate actions are taken by operators when necessary. The proposed standards are specific, and
this specificity provides the operator with more reliable procedures to follow when conducting
operations and maintenance, and in situations where an abnormal situation or emergency occurs

) { 1 pelings: Six distribution companies argued that accidents
which occur on transmission lines dn nm m a need for changes at the distribution level, where the
risks are different. They said rules applying to a single cross country transmission pipeline do not
necessarily apply to complex distribution systems, and that distribution systems should be excluded
from this rulemaking.

Response: RSPA believes that all gas operators regulated by Part 192 should be subject to rules
designed to provide safety for gas pipelines through written operating, maintenance and emergency
procedures, supplemented by appropriste personnel training. Both transmission and distribution
systerns transport the same hazardous substance, flammable gas. Distribution systems operate in highly
populated areas, at times performing with operating pressures equalling those of transmission lines,
thereby bringing corresponding risks to the public, Accordingly, distribution systems are not excluded
from this rulemaking. However, the final rule sets down different requirements for transmission and
distribution lines so that only relevant procedures are prescribed.

' L D {21): Two pipeline industry
association,; and 'J' p;peline nptrm'! mud ﬂm lh!‘l"l is no b-mcﬁ: to including the details of designing
and installing cathodic protection systems in an O&M manual.

Response: Pipeline corrosion control is 2 pipeline maintenance function. As a maintenance function,
design of corrosion control systems is appropriate for inclusion in an O&M manual, Operators currently
are required 10 keep these procedures under §192.453. The final rule requires that these procedures be
consolidated with other procedures involving O&M functions in a single manual Sections 192.453 and
192 605(bX2) are adopted as proposed.

Dm :nduﬂry mmmn lnd 1 I gas plpvehru: operators objected 1o proposed
§192.605(b) 3) which would require operators to make construction records, maps, and operating
history available 10 appropriate O&M personnel. They find no benefit in changing the rule, as the
information 15 already available to operating personnel.

Response: RSPA believes that it is essential for operators to have established, written procedures to
insure that their employees have information (maps and operating history records) necessary for them to
conduct safe operaticas. As an example, personnel conducting pipeline operations need direct access to
maps, construction records and operating history records without delay when emergencies arise. The
rule will have lintle effect on most companies, because they currently supply their employees with such
records, or have procedures in place 1o make the records available. The language of §192.605(b)3) is
adopted as proposed.

W RSPA prupoudmduilﬂﬁﬁi(h[ﬂﬂmuﬂpuputpmmdum for gathering
data needed to report incidents under 49 CFR Part 191 in a timely and effective manner. Two industry
associations and 10 gas companies stated that requirements for gathering information and reporting
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natural gas incidents are contained in 49 CFR Part 191 and that proposed
§192.605(b)4) is redundant.

Response: The prooosed rule and Part 191 are not redundant because Part 191 does not currently require
operators to prepare and foliow written procedures for collecting data to be submitted in Pant 191

reports. The requirement is adopted as proposed

T mediate Resp Are, posed 58192 64 6)}: Comments were
received one state regulatory agency, three industry associations, and 17 gas companies regarding
the proposal 1o require operators to identify areas requiring immediate response if a failure or
malfunction occurs. Immediate response could prevent serious consequences or hazards in case a
facility fails or malfunctions. Except for two gas companies who suggested revisions and clanfication,

all those commenting opposed the proposed rules.

The state agency and several companies argued that the class location system of Part 192 (which
classifies pipelines by population density) is far superior to the immediate response concept of Part 195
for recognizing and reacting to potential hazards along the pipeline route. They contend that because
‘he class location system requires the operator to follow more stningent safety practices in higher risk
areas, the potential hazards along a line are reduced by such practices as lower pipe stress levels, more
frequent patrols, closer sectionalizing valve spacing, and more frequent leak surveys.

Most of the companies said that any failure or malfunction in their system required immediate response
since the severity of an incident is not known until an investigation is made by trained employees For
these companies, a change in the rules is unnecessary. Further, they felt the proposed rules may be
counterproductive since they imply that nonlisted locations may not need careful monitoning

Response: A gas pipeline’s class location is Class 1, 2, 3. or 4 depending on the population density in 2
class location unit, which is an area one mile long by 220 yards (1/8 mile) on either side of the line
(§192.5). The stress level rules (§§192.111 and 192.611), the sectionalizing block valve rule
(§192.179), the patrolling 1 sle (§192.705), and the leakage survey rule (§192.706) each require
companies to take more stringent precautions as class location, or population density increases.
Pipelines in densely populated areas must be operated at lower hoop stress, patrols must be more
frequent, sectionalizing block valves must be more densely spaced, and leak surveys must be taken
more frequently in order 1o provide more protection for the public. The class location system requires
companies to identify areas where more people are at risk if an incident occurs

The immediate response identification concrpt is unnecessary and inappropriate for gas pipelines, since
higher risk areas are already identified by existing class location requirements. Also, gas distribution
companies are located in developed areas and it would be difficult to identify locations not requiring
immediate respunse.

Accordingly, based on the comments received, and the reasoning stated above, proposed
5§§192.605(bX 5) and (6) are removed from this rulemaking

IMMEnLS Of LI G S MDE ST L
.

$8192.605(b X7, (8. and (91): RSPA received 17 comments on proposed §§192.605(bX 7). (8). and (9)
which would require that operators have written procedures relative to the startup and shutdown of
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pipelines and compressor stations and maintenance of compressor stations. All who commented on the
proposals, including a state agency, opposed or recommended revision of the proposed rules. Several
operators objected to proposed §192.605(bX7) because existing regulations, §§192.195, 192.199,
192.201, 192.731, 192.739, and 192.743, require that overpressure protection equipment be installed and
working properly. These standards prevent the maximum allowable operating pressure (MAOP) from
being exceeded due 1o pressure control failure, or duning startup operations.

Five of those commenting suggested that distribution systems are not started up or shut down in the
manner they inferred from the proposal since many systems do not have compressor stations. Others
commented that proposed §§192.605(b)(7) and 192.605(bX9) are virtually the same since starting up
and shutting down a pipeline is synonymous with starting up and shutting down compressor units
Several contended that procedures for operating compressors should be posted at the unit, and do not
belong in & manual. Others stated that the rulemaking should be limited to transmission systems. and
not apply to distribution systems.

Response: RSPA believes that specific written procedures are essential for the safe operation ofa
system as complex as a gas pipeline. This view was addressed previously in the discussion on
Standards. The existing regulations, §§192.195, 192,199, 192.201, 192.731, 192.739, and 192.743, are
safety standards related to the design and maintenance of relief devices to prevent overpressunng of gas
pipelines.

Proposed
§§192.605(b)X7). (8), and (9) would require writien procedures 10 follow when operating these devices

nSPA understands that some distribution systems do not have compressors. If a system does not have
compressors, it does not need compressor start up and shut down procedures

Also, we agree with the commenters who stated that necific procedures for operating individual
compressors should be posted at the engine control panel for cach unit. RSPA understands that
sperating procedures vary from compressor to compressor, depending upon the type and model of
compressor. Therefore, the final rule requires that the manual contain specific procedures regarding
safety and operation that are applicable 1o the compressor being used. Proposed §§192.605(b)8) and
(9) are merely recodification of existing §§192.733 and 192.729, respectively. Proposed
§§192.605(b)X7), (8) and (9) are adopted as final §§192.605(b)(5). (6) and (7). respectively

. i L e
§192.605(b) 10)): Three industry associations and 16 gas pipeline operators disagreed with proposed
§192 605(b)10). In this section, RSPA proposed that gas operators establish procedures to review
periodically the work personnel do under normal O&M procedures 1 see if those procedures are
effective, and 10 correct those procedures found deficient. Six of those commenting recommended that
this proposed rule be removed since training and qualification of personnel is the topic of another
rulemaking (Pipeline Operator Qualifications; 52 FR 9189, March 23, 1987). Five commenters stated
that O&M manuals are & reference for trained employees and shouid not be used as a training manual,
which should be mo: ¢ deteiled and job specific. Four commenters stated that "peniodically” is vague
and needs further clarification.

RILL
s

Response: Like existing §195.402(c)(13), RSPA intended that gas operators periodically review their
O&M procedures and correct any deficiencies found in those procedures The O&M manual prescnbes
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actions that trained employees must follow to do specific tasks. In many cases a manual must descrite
those actions in detail to assure that personnel perform functions completely and correctly. Personnel
are trained and tested to carry out the procedures which the manual prescribes.

RSPA did not intend this provision to fu.ther compel correction of deficiencies in the knowledge and
skills of personnel to carry out the procedures. That requirement will be included in a separate
regulation (See Pipeline Operator Qualifications; 52 FR 9189, March 23, 1987). No commenter
disagreed with the fundamental purpose f the proposal.

The regulation requires periodic review 1o allow operators flexibility in sefting the intervals between
reviews of their O&M procedures. As circumstances and job functions vary among operators, so would
the frequency at which procedures are reviewed RSPA requires that each operator's O&M procedures
specify the time between reviews or the circumstances that dictate a review in implementing proposed
§192.605/b) 10).

Section 192.605(b)( 10) has been rewritten to reflect these concerns and has been adopted as final
§192.605(b)X8).

(5 O : L Fressures 1o L Locy Proposed 92 605{b X In the NPRM. R5PA
proposed 10 transfer the existing §192.605(e) to this section. Existing §192.605(¢) requires gas
operators 10 establish procedures for periodic inspections of operating pressures to see that they conform
to class locations. Nine gas companies objecied to proposed
§192.605(b) 11), stating that it is redundant or unnecessary

Resyonse: Commenters correctly pointed out that proposed

§192.605(b) 1 1) would duplicate proposed §192.605(b) | ) and existing §§192.609, 192.611 and
192.613. Each of these sections requires operators to take some form of action to conform their pipeline
operations to the proper class locstion. Accordingly, proposed §192.605(b)(11) has not been adopted

§192.605(b)12) and 195.402(bX 14)): Three industry associations and 20 gas operators recommended
revision of proposed §§192.605(b)(12) and 195.402(b)( 14). RSPA proposed that operators have written
pr.  'sres for using precautions, and equipment to protect personnel, in excavated trenches from

hazs dous accumulations of vapor or gas. Most of the commenters stated that the proposed standard 15
oo specific, and should be rewritten in general performance language covering excavation as well az
other O&M safery tasks.

Most of the commenters expressed concern that RSPA and Occupational Safety and Health
Administration (OSHA) rules will overlap and that they will be required 1o comply with duplicate
regulatory requirements.

Response: Expansion and rewriting of the rule in general performance lai, 11 ge to extend to O&M
safety related tasks other than safety during excavation would exceed the scopc -/ the proposal The
proposal was limited to protecting personnel in trenches from hazardous vapors or gas. Proposed
§§192.605(b) 12) and 195.402(b)(14) are adopted as final §§192.605(b)9) and 195.402(c)X 14),

respectively.

With regard 1o the potential overlap with OSHA rules, Section 4(b) 1) of the OSHA Act prohibits
OSHA from exercising authority over working conditions when another agency exercises authority

Co




(iii); There were no mhmnm mmnu cmmmg pmpowd §§l?" 605{b}( mm {1|] or (iir) md
these standards are adopted as §§192.605(b) 10X1), (ii), and (iii), respectively.

: Two industry associations and 18
:ampl.mﬁ mmeubd on pmpaud

§192.605(c) which sets forth items to be included in procedures for handling abnormal operations on
gas transmission lines. All those commenting recommended that RSPA withdraw or revise the
proposed rule. The most common reason given for changing the rule is that the proposed requirements
duplicate existing

§192.615, Emergency Plans. The commenters said they interpret any abnormal condition as en
emergency until the condition is resolved or eliminated. One state, Massachuseiis. said that
§5§192.605(a) and 192.605(c) should not be restricted to transmission lines but should apply to
distribution lines as well,

Four of the commenters objected 10 usage of "operating design limits” when the term has not been
defined. They questioned if "operating design limits™ is the same as or different from MAOP. which is
defined in the regulations and understood in the gas pipeline industry

Response: The proposed rule does not duplicate §192.615. Abnormal conditions and emergency
~onditions are not equivalent. Abnormal conditions occur when operating design limits have been
exceeded due to a pressure, flow rate, or temperature change outside the limits of normal conditions As
an example, for pressure surges, an abnormal condition would exist in a pipeline when pressure exceeds
the MAOP but is within the differential allowed to ac*ivate pressure relieving and limiting equipment
(see §192.201). Abnormal conditions are less severe, but could escalate to emergency conditions If not
promptly corrected. Abnormal conditions do not pose as immediate a threat to life or property as do
emergency conditions. Any transmission line operator that chooses to treat abnormal conditions as
emergency conditions still must comply with §192.605(c)

Distribution system operators are not required 1o prepare a manual for abnormal conditions because they
normally operate distribution pipelines at lower pressures than transmission pipelines Also, due to the
dangers involved in operating in popuiated areas, most unusual operating conditions would be
considered by the distribution system operator (o be an emergency until the condition is resolved or
corrected.

Threatening events such as the presence of gas in a building, a fire near a pipeline, or an explosion near
a pipeline constitite emergency conditions. Sections 192.605(c )X 1)i) through (v) are adopted as
proposed.

Mﬂ}mﬂn Th-m were no subm.nme cammenu regmilng pmpaud §192. 605(:]{21
and this section is adopted as proposed.

Mﬂlﬂ Two n-piru.orl mudthuthe l!'Il-lmn.I‘, of "responsible operator personnel” in proposed
§192.605(cX3) is unclear and should be clarificd or changed.

™
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Response: When considering "responsible operator personnel,” responsible means a person the company
expects to be answerable or accountable for O&M of the pipeline. Responsible and accountable are
synonymous for purposes of this rule. Because RSPA has had the opportunity to clanfy our intent in the
preambile to this final rule, proposed §192.605(c)3) is adopted as proposed.

L LIRS 6
§192.605(cX4): Five operators opposed or recommended revision of proposed §192,605(cX4), which
proposed periodic review of responses by personnel to abnormal operations in order to determine the
effectiveness of procedures for handling abnormal operations. In lieu of the proposed periodic review.
the commenters instead recommended review of each abnormal operation and taking appropriate action
when deficiencies are found.

Response: RSPA encourages operators to correct deficiencies in procedures when recognized The
company should not wait for a periodic review 10 correct such deficiencies. However, RSPA did not

propose to require operators to review each response 1o an abnormal operation. This would be
unnecessarily more stringent than the proposed rule. For this reason, the final rule retains the term
periodic. Final §192.605(c)4) is adopted as proposed.

§192.605(d): RSPA ruuind no substantive comments regarding proposed §192.605(d) and this section
is retained as proposed,

" i

Q

3 lent Investigation (Fropased el
Six of the seven operators enting opposed proposed §192.605(e) which would require procedures
required by other sections in Part 192 conceming surveillance, emergency response, and accident
investigation to be included in the O&M manual. They argued that the emergency plan should be
separate from the O&M manual since emergency procedures differ from normal operations. One
company stated that its emergency plan is "kept in a separate, readily identifiable binder and all
appropriate foremen, supervisors and managers who would respond to an emergency have personal
copies which are kept in their otfices, homes and company vehicles. O&M manuals cre normally
available only at work locations where employees are present 40 hours a week ™

Response: RSPA believes that the procedures discussing surveillance, emergency response and accident
investigation should be part of an O&M manual. When Part 192 requires procedures for these subjects,
it i easier 10 find and review them when they are located together at one place. The cross-referencing
described previously would allow an operator to distribute separate volumes describing emergency
procedures as needed. Nevertheless, the emergency procedures also must be included in the O&M
manual. The final rule is adopted as proposed.

, cakage Surveys. Abandonmen! or Deactivation of
iliti ; changes to §§192.615, 192.706, 192,723, 192.727, 192.729,

192,733 and 192.737): There were no substantive comments concemning proposed changes to

§§192.615, 192.706, 192.723, 192.727, 192.729, 192.733 and 192.737 and these changes are adopted as

proposed.

RSPA Comment on Effective Date: RSPA believes that most operators will be able to assemble the
cross-referenced manual promptly. However, others may require additional time to assemble the
information and procedures required in this rulemaking. RSPA, therefore, is allowing a one-year penod
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mmp!ﬂt the manual. However, §§192.605(bX9) and 195 402(c) |14) become effective 10 days after
publication in the Federal Register since most operators already have the procedures and equipment
necessary to comply with the rule

Advisory Committee Reviews

Section 4(b) of the Natural Gas Pipeline Safety Act of 1968, as amended (49 U.5.C. '673(b)). and
Section 204(b) of the Hazardous Liquid Pipeline Safety Act of 1979, as amended (PL 97-468, January
14, 1983), each contain similar requirements that proposed amendments to a safety standard established
under the statute be submitted to a |1 5-member advisory committee for consideration.

The Technical Pipeline Safety Standards Committee, comprised of members knowledgeable about
transportation of gas by pipeline, discussed and approved the gas rule changes by an £ to 3 margin at a
meeting held September 13, 1988. In like manner, the Technical Hazardous Liquid Pipeline Safery
Standards Committee, on September 14, 1989, approved the hazardous liquid rule change, 8102 No
changes were recommended by either comminee.

Rulemsaking Analyses

E.Q. 12866 and DOT Regulatorv Policies and Procedures: This final rule is considered a significant
regulatory action under section 3(f) of Executive Order 12866 and, therefore, was subject 10 review by
the Office of Management and Budget. The rule is considered significant under the regulatory policies
and procedures of the Department of Transportation (44 FR 11034) because of the significant public and
congressional interest following four pipeline failures in a two year period which caused 10 deaths, 26
injuries and significant property damage.

Regulatory Flexibility Act: Based on the comments received, | centify under Section 605 of the
Regulatory Flexibility Act (5 U.S.C. 605; September 19, 1980) that this rule will not have a significant
economic impact on a substantial number of small entities

E.Q.12612: We have analyzed this final rule under the criteria of Executive Order 12612 (52 FR
41685: October 30, 1987). Four states, Connecticut, Massachusetts, Missouri and Nevada responded 1o
the NPRM. All .. pported the rulemaking. However, Connecticut expressed concern that the
rulemaking inten -4 1o limit the authority of the state agency to require an operator to amend its plans
and procedures as necessary 1o provide a reasonable level of safety. RSPA had no such intention The
authority of a state to require an operator to amend its safety plans and procedures is not dimimished by
this rulemaking. Accordingly, RSPA finds that this final rule does not warrant preparation of a
Federalism Assessment.

Paperwork Reduction Act

The information and recordkeeping requirement associated with this rule is being submitted to the
Office of Management and Budget for approval in accordance with 44 U.S.C. Chapter 35 under OMB
NOs: 2137-0047 and 2137-0049.

Administration; Research and Special Programs Administration; Title: Operation and Maintenance
Procedures for Pipelines; Need for Information; Provides guidance for safety of personnel while
operating and maintaining pipelines; Proposed Use of Information: Assists pipeline operator employees
in the operation and maintenance of pipelines; Frequency: Requires operator 1o review and update
procedures each calendar year; Burden estimate: 240,000 hours in first year, small requirement in
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succeeding years dependent on need to update; Respondents: $4 300 operators including master meter
operators; Forms: none; Average Burden Hours per Respondent. 4.4

RSPA received several comments on paperwork. A few commenters asseried that it is unnecessary to
promulgate parallel rules applicable to gas and liquid operations because the physical properties of the
products differ. However, RSPA believes that the O&M similanties vastly outnumber the differences
and that compliance is enhanced by making the two regulations reasonably similar while recognizing
the technical distinctions between gas and liquid pipelines. Furthermoie, other commenters said
paperwork should be better managed. RSPA agrees and allows operators to keep O&M procedures in
paper or electronic files depending on the needs of the operator. The ultimate need ‘0 keep the
paperwork is to require companies to maintain a sufficient amount of reliable information to reduce the
likelihood of failures and casualties.

List of Subjects
49 CFR Pant 192

Emergency, Maintenance, Operations, Pipeline safety, Reporting and recordkeeping requirements

49 CFR Pant 195
Emergency, Maintenance, Operauons, Pipeline safery, Reporting and recordkeeping requirements

In consideration of the foregoing, Parts 192 and 195 are amended to read as follows
PART 192-|AMENDED|
l. The authority citation for Part 192 continues to read as follows.
Authority: 49 App. U.S.C. 1672 and 1804, and 49 CFR 1.53.
2. Section 192.45] is revised 1o read as follows.

§192.45) General

The corrosion control procedures required by §192.605(b)2), including those for the design,
installation, operation, and maintenance of cathodic protection systems, must be caried out by, or under
the direction of, a persc qualified in pipeline corrosion control methods

3 Section 192.603(b) is revised 10 read as follows

§192.603 General provisions.
L .

(b) Each operator shall keep records necessary to administer the procedures
established under §192.605.

L] L] - L]
4 Section 192,605 is revised to read as follows:
§192.605 Procedural masual for operations, maintenance, and emergencies.

(a)  General. Each operator shall prepare and follow for each pipeline. a manual of written
procedures for conducting operations and maintenance activities and for emergency response For




transmission lines, the manual must also include procedures for handling abnormal operations. This
manual must be reviewed and updated by the operator at intervals not exceeding 15 months, but at least
once each calendar year. This manual must be prepared before operations of a pipeline system
commence. Appropriate parts of the manual must be kept al locations where operations and
maintenance activities are conducted.

(b)  Maintenance and normal operations The manual required by paragraph (a) of this
section must include procedures for the following to provide safety during maintenance and operations

(n Operating, maintaining. and repairing the pipeline in accordance with each of the
requirements of this subpart and subpart M of this part.

(2)  Controlling corrosion in accordance with the operations and maintenance requirements of
subpart | of this pant.

(3) Making construction records, maps, and operating history available 10 appropriate operating
personnel.

(4) Gathering of data needed for reporting incidents under Part 191 of this chapter in a imely and
effective manner,

(5) Starting up and shutting down any part of the pipeline in a manner designed to assure
operation within the MAOP limits prescribed by this part, plus the build-up allowed for operation of
pressure-limiting and control devices.

(6) Maintaining compressor stations, including provisions for isolating units or sections of
pipe and for purging before returning Lo service.

(7) Starting, operating and shuting down gas compressor units

(%) Periodically reviewing the work done by operator personnel to determine the
effectiveness, and adequacy of the procedures used in normal operation and maintenance and modifying
the procedures when deficiencies are found

(9 Taking adequate precautions in excavated trenches to protect personnel from the
hazards of unsafe accumulations of vapor ¢- 7as, and making available when needed at the excavation,
emergency rescue equipment, including a breathing apparatus and, a rescue harness and line
(10)  Systematic and routine testing and inspection of pipe-type or boftle-type holders including-

(i) Provision for detecting external corrosion before the strength of the container has been impaired,
(i Periodic sampling and testing of gas in siorage to determine the dew point of vapors contaned
ir. *he strred gas which, if condensed, might cause intemal corrosion or interfere with the safe operation
of the sun L8 plllll; and

(iii)  Periodic inspection and testing of pressure imiting equipment 10 determ ‘ne that it 15 in safe
operating condition and has adequate capaciry.

fc) Abnormal operation. For transmission lines, the manual required by paragraph (a) of this section
must include procedures for the following to provide safety when operating design limits have “een
exceeded:

(n Responding to, investigating. and correcting the cause of

(i) Unintended closure of valves or shutdowns,

(1) Increase or decrease in pressure or flow rate outside normal operating hmits;

(1))  Loss of communications,

{iv)  Operation of any safety device, and

(v)  Any other malfunction of a component, deviation from normal operation. or personnel error
which may result in a hazard to persons or propery

(2 Checking variations from normal operation after abnormal operation has ended at sufficient
critical locations in the system to determine continued integrity and safe operation.

(3)  Notifying responsible operator personnel when notice of an abnormal operation 1s received

(4) Periodically reviewing the response of operator personnel to determine the effectiveness of the
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procedures controlling abnormal operation and taking corrective action where deficiencies are found.
(d) Safery-related condition reports. The manual required by paragraph (a) of this section must
include instructions enabling personnel who perform operation and maintenance activities Lo recognize
conditions that potentially may be safety-related conditions that are subject to the reporting
requirements of§ 191.23 of this ﬂlbchlpm

(e) Ic i investigation. The procedures required by
§§192.613(a), 19" 515 lnd !91 EIT tmm be ml:luded in the manual required by paragraph (a) of this
section.

§192.616 [Redesignated from §192.615(d)]
5 Section 192.615(d) is redesignated as §192.616 Public education and the paragraph designation

15 removed.

§192.706 |Amended|

6. In §192.706, paragraph (a) is removed, the introductory text of paragraph (b) 1s redesignated as
the introductory text of the section, and paragraphs (b) 1) and (b)(2) are redesignated paragraphs (a) and
(b). respectively.

7. In §192.723, the section heading and paragraph () are revised to read as follows:
§192.723 Distribution systems: Leakage surveys.
(a) Each operator of a distribution system shall conduct periodic leakage surveys in accordance
vith this section.

. - L] L] - L] L]

5. In §192.727, the section heading and paragraph (a) are revised to read as follows

§192.727 Abandonment or deactivation of facilitic..
(a) Each operator shall conduct abandonment or deactivation of pipelines in accordance with the
requirements of this section

- - L] L] - L -

§192.729 [Removed]
9, Section 192.729 is removed.

§192.733 [Removed)
10, Section 192.733 is removed.

§192.737 [Removed|
11. Section 192.737 is removed.

PART 195-|AMENDED]
The authority citation for Part 195 continues to read as follows
Authority: 49 App. U.S.C. 2002; 49 CFR |.53.

12 In §195.402, a new paragraph (cX 14) 1s added to read as follows

—
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§195.402 Procedural manual for operations, maintenance, and emergencies.

- L] L] L] L] L] L

(14)  Taking adequate precautions in excavated trenches to protect personnel from the
hazards of unsafe accumulations of vapor or gas, and making available when needed at the excavation,
emergency rescue equipment, including a breathing apparatus and. a rescue hamess and line.

Issued in Washington, DC on ___ February 4, 994

Rose A. McMurray

Acting Administrator

Research and Special Programs
Administration




Docket No. PS-113; Amdts. 192-T1A, 195-49A

DEPARTMENT OF TRANSPORTATION

Research and Special Programs Administration

Title 49 - Transportation

49 CFR Part 192

[Docket No. PS-113; Amendments 192-T1A, 195-49A|

RIN 2137-AB44

OPERATION AND MAINTENANCE PROCEDURES FOR PIPELINES
AGENCY: Research and Special Progiams Administration (RSPA), DOT
ACTION: Final Rule: Response to Petition for Reconsideration

SUMMARY: On February 11, 1994, RSPA issued & final rule amending existing operation and
maintenance (O&M) procedures for gas pipeline facilities. The American Gas Association (Petitioner
or AGA) filed a Petition for Reconsideration (petition) conceming five provisions of the final rule
After careful consideration of the petition, RSPA concludes the petition should be denied in pan. and
granted in part. RSPA is granting those aspects of the petition that relate to: (1) procedures required to
be included in an operators O&M manual, and (2) the extent of the requirement to address malfunctions

EFFECTIVE DATE: This final rule takes effect April 17, 1995

FOR FURTHER INFORMATION
CONTACT: Mike lsrani, 202-366-4571, concerning the contents of this final rule, or the Dockets Unit,
202-366-4453, regarding copies of this final rule or other material in the docket.

SUPPLEMENTARY
INFORMATION:

Background

RSPA promulgated the final rule on Operations and Maintenance Procedures for Pipelines (59 FR 6579,
February |1, 1994) pursusnt to 49 U.S.C. 60101 et seq. The purpose of the rule is 1o snsure that gas
pipeline operators maintain thorough gas pipeline operation and maintenance (O&M) procedures. Gas
pipeline operators are now required 1o include detailed procedures on normal and abnormal operation,
maintenance and emergency-response activities in their O&M manual. Gas pipeline operators are also
responsible for annually reviewing and updating their O&%M manual. Furthermore, both gas and
hazardous liquid pipeline operators are required 1o prepare procedures to be followed 1o safeguard
personnel from the hazards associated with the unsafe accumulation of vapor or gas in excavated
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trenches. As RSPA explained in the final rule, these actions will reduce the likelihood of pipeline
failures, and provide a better basis for personnel training

Summary of Petition and Comments on Petition

In its petition, AGA raised five issues relating to various aspects of the final rule, and requested that
RSPA modify or clarify the final rule accordingly. The following sections summarize the 1ssues raised
in the petition, and provide RSPAs response to each request.

[ Extent of a Gas Pipeline Operators Annual Review of its O&M Manual

Petitioner asserts that the requirement that an operator review its activities periodically 1o determine
the effectiveness of its operation and maintenance procedures (49 CFR 192.605 (b) (8)) coupled with
the limited amount of time estimated 10 be required to complete an annual update of an operators
procedures supports a change in 49 CFR 192.605 () be limited to changes needed to adcress any new
regulatory changes. Petitioner overstates the burden that an annual review would place on operators if
the review is not limited 10 updates because of regulatory changes. Although the annual review 1s not
limited to regulatory changes, § 192.605 (a) does not require an annual line-by-line review of every
procedure contained in an operators manual. Neither does it require an annual comprehensive review of
an operators activities to determine whether changes 1o the operation and mainienance manual are
needed.

The annual review under § 192.605 (a) requires that an operator annually review its manual, and
that deficiencies identified during periodic reviews of activities under § 192.605 (b) (8) are addressed.
While serious deficiencies, possibly identified following an accident, may require immediate correction
of operating procedures, other deficiencies may await an annual update. Updating of operation and
maintenance procedures on a regular, established basis makes good business sense and enhances the
safe operation of the pipeline. Retaining outdated procedures could confuse an operators personnel as 1o
the appropriate course of action.

Petitioner stated that 4.4 hours is insufficient time for one of its member operators 1o complete this
review. We agree. The 4.4 hours noted in the preamble was based on 54,300 operators. The majonty
(52,000) of these operators are the master meter operators, whose plans are expected o be very simple
and will have a minimal effect. In the justification to support the Paperwork Reduction Act, RSPA
calculated that the initial burden was 104.3 hours per operator (based on 2,300 operators), excluding
master meter operators. This 104.3 hours includes 52.2 hours that were elready required by earhier
O&M regulations. The additional 52.1 burden hours represent a one-time effort 1o develop additional
O&M procedures that will affect these 2,300 operators only in the first year following the publication
of this regulation. After the first year, the burden hours of all O&M regulations will reium to the annual
$2.2 hours per year per operator. The paperwork justification is filed in the Docket

Accordingly, Petitioners request to limit the annual review required by § 192.605 (a) is denicd

Il. Procedures Required to Be Included in an Operators O&M Manual

In its petition, AGA asserts that § 192.605 (b) of the final rule should be clarified 1o reflect that
an operator must only include procedures in its manual that are applicable to its particular pipeline
system (49 CFR 192.605 (b)). Petitioner believes that as writien, the regulation requires a gas pipeline
operator to include O&M procedures responsive to all of the procedural requirements listed under §§
192.605 (b) (1) - (10), regardless of whether particular regulations are spplicable to an operators
pipeline system.
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In the final rule, § 192.605 (b) requires that the O&M manual required by § 192.605 (a) must
include certain specific procedures to provide safety during maintenance and operations. §§ 192.605 (b)
{1)- (10) lists ten specific procedural elements which are to be included in the operators manual.
However, not all of these subsections are applicable to operations and maintenance activities at every
gas pipeline facility. RSPA never intended that a gas pipeline operator have every procedure set forth in
those subsections. In response to comments, RSPA stated in the preamble to the final rule (59 FR 6580)
that:

RSPA requires operators to prepare O&M procedures only for those pipeline facilities within their
system. For example, it would not be necessary to prepare compressor startup procedures if the
company has no compressors. The procedures should be clear, straightforward and applicable to the
companys system.

Petitioner suggests that the words if applicable be added after the word following to the text of §
192,605 (b) to clarify that procedures be prepared for operational situstions only to the extent that an
operator will face such a situation.

RSPA agrees that the regulation, as written, may seem to unnecessarily require an operator 1o
produce procedures relating to the operation of a gas pipeline system that have no practical value 10
anyone. Therefore, RSPA is amending the fi.ai rule by adding the term if applicable in the text of §
152605 (b) after the word following.

[11. Procedures Regarding Protection of Personnel in Excavated Trenches From Unsafe Accumulations
of Vapor or Gas

Petitioner also requested that the requirement that operators include procedures in their operations
manuals relating to worker exposure to gas or hazardous vapors in excavated trenches (49 CFR 192 605
(b) ($) and 49 CFR 195,402 (c) (14)) be broadened 1o require operators to include procedures to address
worker safety in general.

Sections 192.605 (b) (9) and 195.402 (c) (14) of the fins: rule require that gas and hazardous liquid
operators include procedures in their respective O&M plans to address the following:

Taking adequate precautions in excavated trenches to protect personnel from the hazards of unsafe
accumulations of vapor or gas, and making available when needed at the excavation, emergenc) rescue
equipment, including a breathing apparatus and a rescus harness and line.

RSPA does not agree with Petitioners argument that a requirement specifically addressing worker
safety in excavated trenches will give the impression that this is the only worker safety provision that
nieed be addressed in a proper O&M plan. While it may be the only provision in this rulemaking
directly sddressing worker safety, many of RSPAs rules indirectly impact worker safety.

Petitioner also argues that RSPA has not demonstrated that current Office of Pipeline Safety (OPS)
regulations do not adequately prevent worker exposure to hazardous vapors or gas. RSPA has broad
rulemaking authority for pipeline safery. Under this authority, RSPA mny issue regulations to address
specific worker safety issues as they relate to the safe and environmentally sound transportation of gas
by pipeline. It is not necessary that RSPA demonstrate that current regulations are inadequate before
issuing specific safety regulations.

Petitioner urges RSPA 1o revise the worker safety provision, stating that worker safety issues should
not be addressed specifically, but instead that the issue be addressed genenically. This suggestion goes
beyond the scope of the NPRM and is not adopted.

RSPA disagrees with Petitioners claim that compliance with this provision would entail enormous
costs. RSPA prepared a Regulstory Evaluation which concluded that the final rule would have a
positive cost/benefit ratio. Costs of complying with the final rule are small because most operators need
only make emergency rescue equipment available when needed at the trench excavation. RSPA did not

———

AR )




receive any comments to the preliminary regulatory evaluation that accompanied the NPRM and AGA
has not provided detailed information about increased costs. Furthermore, since most operatcrs
regularly train employees in industrial safety, and currently include operator safety as an integral pan of
their O&M plan, RSPA believes the costs of revising the O&M plan to include worker safety would not
be increased significantly.

Accordingly, the Petitioners request to change §§ 192.605 (b) (9) and 195.402 (c) (14) 1s denied

IV. Extent of Requirement to Address Malfunctions and Other Deviations Durinz Abnormal Operations

In its petition, AGA also requested that RSPA should remove the requirement in 49 CFR 192 605
(¢} (1) (v) requiring that an operator address abnormal operations in its O&M manual, The rule states as
follows:

(¢) Abnormal operation. For transmission lines, the manual required by paragraph (a) of this
section must include procedures for the following to provide safety when operating design limits have
been exceeded;

(1) Responding to, investigating, and correcting the cause of:
L]

(v) Any other malfunction of a component, deviation from normal operation, or personnel error
which may result in a hazard to persons or property.

Petitioner asserts that this language is confusing and could be interpreted 10 require operators 10
have written procedures in their O&M manual describing how to respond to unforseeable malfunctions,
deviations from normal operation, or personnel error. Petitioner requests that RSPA clarify the
regulation to indicate that an operator need only include written procedures for forseeable malfunctions
when design limits have been exceeded.

The operator is required to prepare procedures when operating design limits have been exceeded,
such as limits of pressure, flow, and temperature that indicate an abnormal condition which should be
investigated and corrected to avoid approaching the stre~gth limits of the system and the potential for
failure. Pipeline systems vary, and an operator must be able to provide procedures to apply to the
particular requirements of its system. The operator must plan for potential forseeable causes of
abnormal pipeline operations.

I'he identical rule for hazardous liquids, 49 CFR 195.402 (d) (1) (v) has been in effect since 1979
(44 FR 41197, July 16, 1979). Regulated hazardous liquid pipeline operators have not been confused by
the regulation, apparently assuming correctly that the rule only applies to forseeable events. However,
to avoid confusion, RSPA is amending the final rule to add the word forseeable in § 192.605 (c) (1) (v).

V. Extent of Requirement That Operators of Natural Gas Distribution Systems Prepare Procedures for
Addresting Abnormal Operations

Petitioner asserts that the final rule should exempt natural gas distribution systems from the
requirement to have procedures for addressing abnormal operations on its transmission lines as
described in 49 CFR 192.605 (c) of the final rule. AGA contends that many small diameter and short
distance pipelines have lintle similarity to interstate transmission systems, but are regulated as
ransmission lines only because they operate at above 20 percent of the pipes specified minimum yield
strength (SMYS). Petitioner stated that compliance with the regulation would require separate abnormal
operations plans for each separate section of pipe.




RSPA agrees with Petitioner that natural gas transmission lines operated by distribution operators in
connection with their distribution systems should be exempt from the requirement to have procedures
that address abnormal operations. This was the intent of the final rule. The preambie to the final rule
stated that [d}istribution system operators are not required to prepare a manusl for abnormal conditions
because they normally operate distribution pipelines at lower pressures than transmission pipelines *
* * due 10 the dangers involved in operating in populated areas, most unusual operating conditions
would be considered by the distribution system operator 10 be an emergency until the condition is
resolved or corrected. (59 FR 6582; February 11, 1994) Accordingly. RSPA is amending the final rule
to clarify that an operator of a high-pressure or low-pressure distribution system, as defined in 49 CFR
192.3, is exempt from the requirement to prepare a manual for abnormal operations.

Rulemaking Analyses
Executive Order 12866 and DOT Regulatory Policies and Procedures

This rule is not considered a significant regulatory action under section 3 (1) of the Executive Order
12866 and, therefore, is not subject o review by the Office of Management and Budget. The rule is not
considered significant under the regulatory policies and procedures of the Department of Transportation
(44 FR 11034; February 26, 1979) because it merely clarifies the content of a final rule and does not
materially affect the substance of the final rule.

Federalism Assessment

This rule will not have substantial direct effects on the relationship between the federal government
and the states, or on the distribution of power and responsibilities among the various levels of
government. This rule only makes minor editorial changes to a previously issued rule. Therefore. in
accordance with Executive Order 12612 (52 FR 4185, October 30, 1987) RSPA has determined that
this final rule does not have sufficient federalism implications 1o warrant preparation of a Federalism
Assessment.

Regulatory Flexibility Act

There are very few small entities thai operate pipelines affected by this rulemaking To the extent
that any small entity is affected, the effect is minimal because it does not impose addinional
requirements. Based on this fact, | centify under Section 605 of the Regulatory Flexibility Act (5 US.C
605, September 19, 1980) that this rule does not have a significant economic impact on a substantial
number of small entities.

List of Subjects in 49 CFR Part 192

Pipeline safety, Reporting and recordkeeping requirements

In consideration of the foregoing, Part 192 is amended to read as follows.
PART 192 [AMENDED)

|. The authority citation for Part 192 continues to read as follows
Authority: 49 U.S.C. 5103, 60102, 60104, 60108, 60109, 60110, 601 13,60118; 49 CFR 1.53.
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2. In § 192.605, the introductory text of paragraph (b) 15 revised to read as follows:

§192.605 Procedural manual for operations, maintenance, and emergencies.
- L]

(b) Maintenance and normal operations. The manual required by paragraph (a) of this section must
include procedures for the following, if applicable. to provide safety during maintenance and operations.
L] L] L] - L]

3. In § 192.605, paragraph (c) (1) (v) is revised, and a new paragraph (<) (5) 1s added 1o read as
follows:

§ 192605 Procedural manual for operations, maintenance and emergencies.
L] L] L] - -

(c) L

tl, L B

(v) Any other forseeable malfunction of a component, deviation from normal operation. or
personnel error, which may result in a hazard 1o persons or property
. - L] - -

(5) The requirements of this paragraph (c) do not apply to natural gas distribution operators that are
operating transmission lines in connection with their distribution system

D. K. Sharma,
Administrator, Research and Special Programs Administration.
[FR Doc. 95-6363 Filed 3-16-95; 8:45 am|




Docket No. PS-126; Amdts. 180-5, 192-72, 183-8, 196-50

[RIN 2137-AB71]

Passage of Instrumented Internal Inspection Devices

AGENCY: Research and Special Programs Administration (RSPA). DOT.
ACTICN: Final Rule

SUMMARY: This final rule amends the gas, hazardous liquid and carbon dioxide pipeline safety
regulations to require that certain new and replacement pipelines be designed and constructed 1o
accommodate the passage of instrumented internal inspection devices (smart pigs). This action was
taken in response (o a mandate in the Pipeline Safety Reauthorization Act of 1988, The intended effect
of these amended regulations is to improve the safety of gas, hazardous liquid and carbon dioxide
pipelines by permitting their inspection by "smant pigs” using the latest technology for detecting and
recording abnormalities in the pipe wall.

EFFECTIVE DATE: The effective date of this final rule is May 12, 1994

FOR FURTHER INFORMATION CONTACT: Albert C. Gamen, (202) 366-2036 regarding the
subject matter of this amendment or the Docket Unit, (202) 366-5046 regarding copies of this
amendment or other material in the docket.

SUPPLEMENTARY INFORMATION

Notice of Proposed Rulemaking

RSPA published a Notice of Proposed Rulemaking (NPRM) on November 20, 1992 (57 FR 34745)
proposing that new and replacement gos transmission lines and new and replacement hazardous liguid
pipelines and carbon dioxide pipelines be designed and constructed to accommodate the passage of
instrumented internal inspection devices. However, the rules would not apply to specific installations
for which such design and construction would be impracticable. In addition, the NPRM proposed a
procedure for operators seeking an administrative ruling on any rule in parts 192, 193 and 195 in which
the admunistrator is authorized to make

a finding or spproval.

The NPRM was issued in response to Congressional mandates in sections 108(b) and 207(b) of the
Pipeline Safety Reauthorization Act of 1988 (hereinafier "Reauthorization Act”) (Pub. L. 100-561, Oct
311, 1988). Section 108(b) of the Reauthorization Act amended section 3 of the Natural Gas Pipeline
Safery Act of 1968 (NGPSA) by adding subsection (g), “Instrumented Internal Inspection Devices™ (49
App. U.S.C. 1672). This new subsection requires the Secretary of Transportation 0 establish
regulations requiring that:

(1) the design and construction of new [gas] transmission facilities, and

(2) when replacement of existing transmission facilities or equipment is required, the replacement of
such existing facilities, be carried out, to the extent practicable, in a manner 50 as to accommodate the
passage through such transmission facilities of instrumented internal inspection devices (commonly
referred to as "smart pigs”).
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Section 207(b) of the Reauthorization Act amended section 203 of the Hazardous Liquid Pipeline Safety
Act of 1979 (HLPSA) (49 Apo. U.S.C. 2002) to require that DOT establish similar regulations with
respect to pipeline facilities subject to the HLPSA.

Future Rulemaking Involving Smart Pigs The Pipeline Safety Act of 1992 (hereinafier "PLSA of 19927)
(Pub. L. 102-508; Oct. 24, 1992) in sections 103 and 203 amended the NGPSA and th~ HLPSA,
respectively, by requiring the Secretary of Transportation 10 issue regulations that require the periodic
inspection of gas transmission facilities and hazardous liquid pipelines in high-density population areas,
and hazardous liquid pipelines in environmentally sensitive areas or crossing navigable waterways. In
response to these mandates, RSPA will issue an NPRM proposing to prescribe the circumstances, if any,
under which such inspections would be conducted with smart pigs. In those circumstances under which
an inspection by a smart pig would not be required, RSPA is mandated to require the use of an
inspection method that is af least as effective as the use of sman pigs in providing for the safery of the

pipeline.

Regulations

In the NPRM, RSPA proposed to require &' future new and replacement gas transmission lines subject
to 49 CFR Part 192 and hazardous liquid and carbon dioxide pipelines subject to 49 CFR Part 195 to be
designed and constructed to accommodate the passage of smart pigs, except where impracticable. For
the purposes of this rulemaking, RSPA proposed that it would be impracticable to require the
accommodation of smart pigs under the following categories of piping: manifolds, station piping (such
as compressor stations, pump stations, metering stations or regulator stations), cross-overs, and fintings
pre iding branch line junctures (such as tees and other lateral connections). Additionally, the NPRM
proposed to allow pipeline operators to petition (minimum 90 days in advance) the Administrator, in a
particular case, for a finding that design or construction to accommodate a smart pig would be
impracticable.

Advisory Commitiees

The Technical Pipeline Safety Standards Committee (TPSSC) and the Technical Hazardous Liquid
Pipeline Safety Standards Comr ittee (THLPSSC) have been esusblished by statute 1o evaluate pipeline
safety regulations. The TPSSC and the THLPSSC met in joint session in Washington, D.C. on August
3. 1993, and considered the NPRM. Both committees accepted the NPRM as feasible, reasonable, and
practicable with the incorporation of several changes. RSPA’s disposition of the advisory committees’
recommendations are discussed below.

Discu:sion of Comments

RSPA received public comments on the proposed rule change from 48 pipeline operators, seven
pipeline-related associations, three state/Federal agencies, and one corsulting engineer. The following
discussion explains how RSPA considered the advisory commitiees’ positions and the public comments
on the proposed regulauons in developing the final rule.

Low stress pipelines

Twenty-three commenters indicated that the rule should except pipelines in which the internal operating
pressure results in low stress in the pipe wall. Many commenters argued that since gas transmission
lines are not subject to certain pipeline safety regulations (§§ 192.609, 192.711 & 192.713) if they
operate at or below 40 percent of the specified minimum yield strength (SMY'S), that this rule should
similarly not apply to these same transmission lines. The TPSSC also recommended that piping
operating at a stress level of 40 percent of SMY'S or less be excepted.
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Whi.. RSPA understands this position, it does not agree that it justifies exception of gas transmission
lines based solely on their low hoop stress st maximum operating pressure. Pipelines operating at lower
stress levels are as susceptible to corrosion and other types of damage, identifiable by smart pigs, as
pipelines operating at higher stress. In addition, the Reauthorization Act mandate to require certain new
and r=placement pipelines to be designed and constructed to accommodate the passage of smart pigs
limits RSPA's discretion only to situations that make such design and construction impracticable. RSPA
finds that an exception from the requirements adopted in this rule for pipelines operating at or below
40% SMYS is not appropriate, because the pipe wall stress does not, within the terms of the
Reauthorization Act, affect the practicability of designing and constructing a line to accommodat*
passage of smart pigs.

Short lengths

Eighteen commenters recommended that the rule except new or replacement pipelines based on their
short lengths. Some commenters recommended excepting replacement pipelines depending on whether
the adjoining portions of the pipeline are piggable. One of these commenters reasoned that unless the
adjoining portion of pipeline can sccommodate the passage of instrumented internal inspection devices,
there can be no added benefit from making a replacement section piggable because the pipeline overall
will still contain restrictions prohibiting inspection by smart pigs.

Nine commenters recommended exception of minimum lengths that ranged from 2000 feet to 5 miles,

A gas transmission line operator recommended that the minimum excepted length should be the distance
betweer ompressor stations (40 to 60 miles), to exclude the necessity to replace non-full opening
valves on short replacement sections. Four commenters suggested that the minimum excepted length
should be determined by RSPA.

The disparity of the commenters’ recommendations illustrates that there is no generally accepted
rationale for determining the minimum length, if any, of pipe that should be excepted. Moreover, RSPA
does not agree that the rule should except replacement pipelines based on either the length of the
replaced section of pipeline or on whether the adjoining portion of pipeline can accommodate passage
of instrumented internal inspection Jevices.

The plain objective of the statutory mandate is to make both short and long pipelines that are not now
piggable from end to end, piggable in time through replacements. Therefore, the final rule does not
include these exceptions. However, operators wishing 1o except short length pipelines may want to
petition the Administrator under the procedures set out in the new §190.9

Non-steel pipelines

Five commenters recommended that the rule apply only to steel pipelines. One commenter argued that
current internal inspaction devices cannol monitor non-ferrous pipeline s for stress corrosion. The
commenter contends that no benefit derives from the running of smar pigs on these lines, and therefore
it would be unreasonable to require operators to make them piggable.

Another commenter contended that, although some polyethylene gas pipelines are by DOT definition
transmission lines, there are no smart pigs (except camera pigs) that are designed for usc in plastic pipe.

RSPA does not agree that the rule should except non-steel pipelines. It is true that smart pigs cannot

presently monitor non-steel pipelines for as many defects or anomalies as are detectable in steel

pipelines. However, smart pigs can currently detect some physical defects in non-steel pipelines, i.c.
.
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dents, change in intenal diameter, ovality, misalignment of joints, and change in position of the pipe.
Moreover, by making new and replacement plastic pipelines piggable, they will be able to accommodate
new smart pig technology as it is developed. Nonetheless, all the exceptions in this rule applicabie to
steel pipelines are also applicable to non-steel pipelines.

Small diameter pipelines

Twenty-four commenters recommended that the rule except the smaller diameter pipelines. Some
reasoned that commercially available smart pig technology is limited to the larger pipe sizes
Consequently, for those sizes of pipe for which there are no commercially available smart pigs.
designing and constructing pipelines to pass smart pigs would be impracticable.

RSPA does not agree that the rule should include a blanket exception for all small diameter pipelines.
In recent years we have seen the increasing miniaturization of electro-mechanical components in

equipment used in smart pigs and we expect the trend to continue.

RSPA understands that where no commercially available technology exists 1o inspect a particular pipe
size by smart pigs, the pipeline operator would lack sufficient technical information to establish the
lesign and construction criteria, €.g. minimum intenal pipe diameter and minimum pipe bend radius.
essential for passage of smart pigs. Therefore, the final rule has been written to apply only 1o pipeline
diameters for which there is a commercially available smart pig at the ime the new or replacement
pipeline is designed. At the time of preparation of this document, RSPA finds that 4 inches 1s the
minimum nominal pipe size for which smart pigs are commercially available

Gas transmission lines operated in conjunction with distribution

systems

Twelve commenters recommended that the rule except lines classified as transmission lines because
their hoop stress is 20 percent or more of SMYS, .hat operate 1n conjunction with gas distribution
systems. They reasoned that, typically, these lines have components and configurations that impede

passage of instrumented internal inspection devices.

Some commenters reasoned that many of these transmission lines are the sole gas supply to large gas
distribution systems. So, inspection of these lines by instrumented internal inspection devices could, if
problems develop while running the inspection device, disrupt customer service

RSPA does not agree that the rule should provide an exception for gas transmission lines that are
operated in conjunction with distribution systems (except as discussed under the heading "Gas
wransmission lines in crowded underground locations”). First. although such lines may have
configurations or components that impede inspection by smart ;igs, the commenters did not provide
information to substantiste the contention that these conditions are impracticable 1o avoid on new or
replacement lines, RSPA believes it is practicable to design and construct new and replacement
transmission lines operated in conjunction with distribution systems to sccommodate passage of smart
piFl Second, potential service disruption (from stuck smart pigs) on single feed ransmission lines will
ndt be a factor on lines that are properly designed, constructed and maintained to accommodate smart
pigs. Also, to further reduce the possibility of the smart pig becoming stuck, prior runs can be
scheduled. with cleaning and caliper pigs. during periods of minimal load requirements. Third, the use
of smart pigs to monitor the integrity of single feed transmission lines can detect problems before they

can sffect the reliability of the gas supply to the customers.

Gas transmission lines in crowded underground locations

€3 |




Twelve commenters recommended that RSPA except gas transmission lines located in certain urban
areas. Most of them pointed out that utility locations underneath city streets in downtown urban areas
are typically overcrowded. Physical constraints from other utilities and the structural boundary of
available space rake the design and construction of replacement pipelines to accommodate smart pigs
impracticable. For example, many underground utility locations lack sufficient clearance Sbetween
existing utilities to allow the replacement of existing short radius elbows with longer radius elbows
(which consume more space) to permit passage of smart pigs. Nonetheless, a commenter from a state
with few large cities suggested that internal inspection devices should oniy be required for pipelines
located in Class 3 or 4 locations and in environmentally sensitive areas

While gas transmission lines operated in conjunction with distribution systems are generally covered
under this rule, RSPA agrees that the rule should provide an exception whenever gas transmission lines
operated in conjunction with distribution systems are located in certain congested urban areas. RSPA
believes it is impracticable to design and construct these particular transmission lines, considening the
arguments presented above, 1o accommodate passage of smart pigs when there exist physical
constraints, not associated with the pipe itself, which are beyond an operator’s control. Furthermore,
RSPA understands that underground utility areas in Class 4 locations are typically overcrowded and
unable to sccommodate the pipelin: configurations needed for the accommodation of smant pigs So. in
the final rule, §192.150(b)(6) excepts gas transmission lines that are: operated in conjunction with a gas
distribution system and installed in Class 4 locations. However, gas transmission lines. not operated in
conjunction with a gas distribution system are not excepted because these lines generally pose greater
risks, typically ransporting gas at higher pressures

Gas, oil and carbon dioxide storage facilities

Twelve commenters recommended that the rule except gas transmission lines which are part of
injection/withdrawal systems at gas storage facilities. Commenters said these gas storage facilities have
small diameter piping configured in a grid-like partern that would not permit the passage of smart pigs.
The TPSSC likewise recommended that storage facilities be excepted. Similarly, one commenter urged
an exception of delivery/withdrawal piping associated with hazardous liquid storage in breakout tanks,
due to the short lengths, short radius bends and other tank farm piping configurations which are unable
1o accommodate the passage of smart pigs. The THLPSSC also recommended that tank farm piping be
excepted from compliance with this rule.

RSPA agrees that because of piping configuration constraints associated with the storage facilities for
gas, hazardous liquids and carbon dioxide it is generally impracticable for design and construction 10
accommodate passage of smart pigs. Therefore, §192.150(b)(3) of the rule excepts piping assoc ated
with gas storage facilities, other than a continuous run of ransmission line berween a compression
station and storage facilities, and §195.120(b)(2) excepts piping associsted with liquid storage facilities
Nonetheless, RSPA will be studying underground storage issues and, based on that work, may initiate
rulemaking to address new safety measures that may be necessary

Emergencies and unforeseen construction problems
The NPRM proposed to exclude from the rule piping that the Administrator finds. upon petition by an
operator, 10 be impracticable 1o design and construct to accommodate the passage of an smart pigs
Eighteen commenters stated that many construction situations are under tight contractual or other time
constraints that do not allow sufficient time to obtain a finding by the Administrator. For example, an
operator may have to make immediate adjustments in the field because of the discovery of obstructions
or other unforeseen problems. Thus, some commenters reasoned that while the Administrator would
have at least 90 days to decide whether 1o grant a petition, most pipeline construction projects would not
c
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allow delays of a few days. A few commenters suggested that the operators should be permitted to
accept the "burden of proof™ when encountering an impracticability during construction and so inform
RSPA.

Similarly, the TPSSC recommended that the test for impracticability be left up to the operator instead of
petitioning the Administrator for a finding. The Committee suggested the wording "and any other
piping that the operator determines and documents would be impracticable to design and construct to
accommodate the passage of an instrumented internal inspection device™ be substituted for "the
Administrator finds” in the exception of §192.150(b) from the

NPRM. Also, the TPSSC recommended that "emergency repairs” be

added to the list of exceptions contained in §192.150(b).

RSPA acknowledges that emergencies, construction time constraints, and unforeseen pipeline
construction problems would not allow operators the time w petition for & finding of impracticability
and wait for RSPA's response. Therefore, RSPA has added §§ 192.150(c) and 195.120{c) which permit
an operator discovering an emergency, construction lime constraint or other unforeseeable construction
problem to make a provisional determination of impracticability. In such instances Jie operator must
document the circumstances resulting in its impracticability determination. Within 30 days after
discovering an emergency or a construction problem, the operator must petition under the new §190.9,
*Petitions for finding or approval” for a finding by the Administrator that design and construction to
accommodate passage of internal inspection devices would be impracticable. If the petition is denied,
the operator must modify the line section 1o allow passage of instrumented internal inspection devices,
within 1 year after the date of the notice of denial.

Petitions for finding or approval The NPRM proposed that §190.9, *Petitions for finding or approval”
be added to part 190 of this Chapter. Except as discussed above, commenters did not oppose the
establishment of & procedure to allow an operator to petition the Administrator for an administrative
ruling on any rule under parts 192, 193, and 195 in which the Administrator is authorized to make a
finding or approval. Heretofore, a similar procedure in pan 193 (§193.2015) applied only to petitions
relating to LNG facilities.

In this rule, the §190.9 has been revised to require operators of intrastate pipelines located in siates,
participating under section 5 of the NGPSA or section 205 of the HLPSA to direct their petitions to the
state pipeline safety agency. The participating state agency will then make a recommendation to the
Administrator as to the disposition of the petition.

Restraining elements

Nine commenters objected to the proposed requirement to aod restraining devices to all fintings
providing branch line connections. Restraining elements are added when the outlet to the branch line
could impode the passage of the smart pig. Many commenters argued that the addition of restraining
elements to these fittings may inhibit cleaning of the branch lines by spheres or cleaning pigs. Other
commenters pointed out that the use of restraining elements in the main line is unnecessary whenever
the branch line has a significantly smaller diameter than the main line.

RSPA agrees that the rule should not require restraining elements where they are unnecessary or make
impracticable other functions that are an essential and routine part of pipeline operations and
maintenance. So, the rule does not include a requirement for installing restraining elements, but leaves
their installation to the discretion of the operator.

%
)




Offshore pipelines

Eleven commenters recommended that the rule except offshore pipelines. Several commenters based
their recommendations on the fact that offshore pipeline networks are tied-in by “hot-tapped” or tee
connections and these tie-ins are without restraining elements. This type of construction permit”
cleaning pigs or spheres, required for removal of materials (such as liquids from gas lines and wax from
oil lines) that impede normal flow, to pass into laterals of ever increasing diameters. The system design
is contingent on the passage of these cleaning devices through the various laterals for final tie-in to the
liquid trunk (main) lines and to the gas transmission lines. Then, these larger diameter lines transport
the cleaning pigs 1o onshore facilities, for eventual retrieval.

An operator of offshore gas s stems said that because of the many subsea tie-ins to pipelines of larger
diameter, smart pigs will require some type of elaborate receiving device or physically
disconnecting/lifting the pipeline; either of which would be very expensive. Other commenters advised
that smart pigs cannot be launched or received subses. An offshore operator said that new offshore
platforms typically connect new platforms to an existing subsea network. Connections to an existing
subsea pipeline are "hot-tapped” or are extensions to existing laterals. This operator summed up his
recommendations by saying that it is impractical to design for the passage of sman pigs through these
connections and it is centainly impractical to install subsea traps.

Commente - also stated that because of space limitations on the offshore platforms, the pipelines
(riscrs) which have been routed up onto the platforms have been designed and . nstructed with short
radius bends and other fittings th.! re only adequate for the launching of cleaning pigs or spheres.
These commenters argue that the construction of the risers with long-sweeping bends on the sea floor
and on the platform, and the installation of the longer launchers and receivers required to accommodate
smart pigs, would be impracticable. For many of the same reasons, both the TPSSC and the THLPSSC
recommended that offshore pipelines be excepted from the rule.

RSPA acknowledges that many subsea pipelines have been designed and constructed without restraining
bars on branch line connections, because they would prohibit the passage of cleaning pigs and spheres
This design allows cleaning pigs and spheres to pass through the network of subsea laterals and
ultimately into larger transmission or trunk (main) lines that transport gas or liquids to shore facilities.

It is also appa-=nt to RSPA, that designers of offshore platforms seldom anticipated the space required
10 accommodate facilities necessary for the operation of smart pigs. Moreover, RSPA accepts thal
sman pigs cannot be launched or received subsea. However, RSPA does not agree with the commenters
or the two advisory committees that all gas and liquid offshore pipelines shou'd be fully excepted from

this rule.

For pipelines subject to part 195, the current §195.120 requires that cach component of a main line
system, other than manifolds, that change direction within the pipeline system must have a radius of
turn that readily allows the passage of pipeline scrapers, spheres, and internal inspection equipment.
This requirement for main line components to readily allow the passage of smart pigs through changes
of direction has been in effect since 1970, when offshore liquid iines became subject 1o part 195

Part 192 has applied to offshore gas lines since 1971. In accordance with the requirements of section
108(b) of the Reauthorization Act, RSPA sees the need for certain new and replacement offshore gas
transmission lines and risers from these lines to be designed and constructed to allow passage of sman
Pigs
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Accordingly, in §§192.150(b)X7) and 195.120{b)(6), while the rule has not excepted all offshore lines
and related facilities, it has excepted offshore lines which are not gas transmission lines or liquid main
lines 10 inches or greater in nominal diameter that transport these commodities to onshore facilities.
RSPA limited the accommodation of smart pigs to these larger gas transmission and liquid main lines
because we find, for the reasons expressed by the commenters, that the unique design and construction
of the excepted offshore pipeline systems makes them generally impracticable for the passage of sman

Pigs.

When the rulemaking mandated by the PLSA of 1992 discussed under the heading - Future Rulemaking
Involving Smart Pigs - is issued, RSPA may prescribe the circumstances for inspection with smart pigs.
Such circumstances, if included in any final rule, may require the need for offshore platforms that
contain risers, to also accommodate launchers and (where appropriate) receivers for the passage of
smart pigs.

Above ground pipelines
Three commenters recommended that RSPA except above ground pipelines because operators can
inspect these pipelines visually.

RSPA finds that regardless of whether an operator can visually inspect a line above ground is irrelevant
to the practicability of design and construction of pipelines to accommodate passage of smart pigs.
Furthermore, smart pigs are capable of detecting internal defects that cannot be discovered by a visual
inspection of the outside surface of a pipeline. Moreover, above ground pipelines are required to be
¢...erally coated and coating materials usually preclude visual inspection of the outside surface So,
this recommendation was not adopted.

Clarification of the term "replacement”

Thirteen commenters recommended that the terms "renlacement transmission line” and “replacement
pipeline” be clarified to indicate the portion of an existing line that must be modified to accommodate
smart pigs when replacements are made for other reasons

A gas pipeline operator recommended that the meaning of the term "replacement transmission line” be
limited to the pipe and components such as vaives, bends, and fittings which are added to or replaced in
an existing transmission line. Another gas pipeline operator expressed support for regulations stating
that replacement pipeline facilities could not be constructed which would further restrict the passage of
a smart pig. RSPA cannot accept the first commenter’s recommendations because if “replacement” is
limited to a replaced valve, a joint of pipe, or other component, then pipelines with restrictive
components, such as elbows and tight radius field bends, (which when properly mainiained never need
replacement) would never be piggable. Also RSPA cannot accept the second commenter's position
because it appears to mean that the operator need only to make the replacement no more restrictive than
it was prior to it being replaced. The clear intent of the congressional mandate is to improve an existing

pipeline's piggability.

A pipeline operator and a pipeline related association, recommended that the word "pipeline” be
replaced with “line section” defined in §195.2. A gas pipeline association urged that "replacement
transmission line” be changed to "replacement transmission section™to clearly indicate that only the
portion of line replaced must accommodate the passage of smart pigs. Another pipeline related
association interpreted "replacement” to mean either: (1) replacement of the entire line, or (2)
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replacement of the line segment between two logical points (¢.g. compressor stations). A gas pipeline
operator also believed the term "segment” is appropriate because it is frequently used in part 192 and it
recognizes that pipelines are segmented for different regulatory purposes. A gas transmission operator
felt that the definition of "replacement line" should exempt the replacement of partial segments of
existing gas pipelines within a valve section that are replaced because of class change or regular
maintenance work because of construction restraints. A gas distribution operator stated that if the
proposal was intended to apply to the replaced or relocated section only, then that limitation should be
in the final rule.

The Congressional mandate requires the gradual elimination of restrictions in existing gas transmission
lines and existing hazardous liquid and carbon dioxide lines in a manner that will eventually make the
lines piggable. Operators are only required to remove the restrictions when replacements are made on
the pipeline. On those occasions, the economic burden of the upgrading is reduced because crews and
equipment will be on the site and that portion of the pipeline will need to be out of service. Six of the
commenters appear to have considered the favorable economics when they recommended that the
upgrading for piggability cover the “line segment” or "line section™. While "line segment” is frequently
used in the gas regulations it is not delined, although it's used similarly to "line section” (one commenter
suggested it was the distance between two logical points e.g. compressor stations).

Therefore, in consideration of the comments "line section” is used in place of the term "replacement
ransmission line” in part 192, and "line section” is used in place of the term “replacement pipeline” in
part 195, as those terms are used in the NPRM. "Line section,” as added to part 192 is similar t2 "line
section” as it is defined in §195.2. In part 195, "line section™ is currently defined in §195.2 to mean a
continuous run of pipe between adjacent pressure pump stations, berween a pressure pump station and
terminal or breakout tanks, between a pressure pump station and a block valve, or between adjacent
block valves. Now, in part 192 "line section” is defined in §192.3 to mean a continuous run of
transmission line between adjacent compressor stations, between a compressor station and storage
facilities, between a compressor station and a block valve, or between adjacent block valves

Accordingly, §§192.150(a) and 195.120(a) have been revised to clarify that when a replacement is made
of line pipe, line v alve, line fitting, or other line component in an existing pipeline, covered by this rule,
the complete line section must be made to accommodate smar pigs

Also. RSPA has modified the final rule in response 1o the comment from the gas transmission operator
that felt replacements of certain partial segments within an existing valve section that are replaced
because of MAOP class change or regular maintenance work requirements, should be excepted because
of construction constraints. Although, the construction restraints wer= not specified. RSPA has
addressed construction type problems with the procedure set out in §6192.150(c) and 195.120(c)

L.aunchers and receivers

Several commenters agreed with statements in the NPRM that installaticn of pig traps should not be
required by this rulemaking, but should be left to the discretion of pipeline operators. Also a
commenter agreed with the statement in the NPRM that operators should determine where pig traps are
to be permanently located based on individual operating circumstances. A gas pipeline operator said that
in a practical sense, it would be more cost effective o add {sunchers and receivers at the time of
construction rather than after the transmission line is in service (which could again require the line to be
waken out of service). The National Transportation Safety Board urged RSPA o revise its proposal so
that facilities for entering and removing smart pigs are required on all pipelines capable of being
traversed by such equipment. However, RSPA believes that revising the NPRM for this purposs would
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delay the regulatory effect of this rulemaking and the requirement may be included in a future
rulemaking.

In the final rule, as in the NPRM, RSPA has not included requirements for launchers or receivers.
However, when the rulemaking mandated by the PLSA of 1992 is issued, RSPA may prescribe the
circumstances for inspection with smart pigs. Such circumstances, if included in any final rule, may
require facilities for launching or receiving smart pigs. In the meantime, RSPA urges pipeline operators
to consider the economic advantages of voluntarily installing facilitics, at the time of construction or
replacement of pipelines, for launching and receiving smart pigs

Exemption of gathering lines
Several commenters urged clarification of the exception for gas gathering lines in the proposed §192.9

In light of the comments, RSPA agrees that clarification 1s needed. Therefore, the exception, of the
new §192.150, has been retained and the current exception, as provided in §192.1, has been referenced
in the revised §192.9.

Moreover, in §§192.150(bX7) and 195.120{0)(6), RSPA has excepted offshore pipelines other than ,
transmission or liquid main lines, 10 inches or larger, that transport gas or liquids to onshore faciln: -
Liquid gathering lines, which are defined in §195.2, are included in this exception

Economic Impact Nineteen commenters discussed the economic impact and the majonity found fault
with RSPA's assessment that the rule would add minimally to the average expense of pipeline design
anu construction.

As a result of information presented by the commenters. RSPA has excepted various categones of
pipelines from the final rule. These exceptions are: piping associated with storage facilities, other than
gas transmission lines; piping sizes for which a smart i3 is not commercially available. gas
transmission lines, operated in conjunction with a distribution system, which are installed in Class 4
locations, and offshore pipelines other than certain gas transmission and liquid main lines

Additionally, operators are per:aitted to make a provisional determination of impracticability in
instances of emergencies, construction time constraints or other unforeseeable construction problems
that require immediate action. Other less urgent problems can be handled through the newly established
procedure in §190.9, "Petitions for finding or approval.”

Accordingly, these exceptions together with others carmied forward from the NPRM substantially reduce
the cost of compliance with the rule. RSPA finds that the compliance costs will be minimal. A
Regulatory Evaluation has been prepared and is available in the Docket.

REGULATORY NOTICES AND ANALYSES

E.O. 12866 and DOT Regulatory Policies and Procedures

This final rule is not considered a significant regulatory action under 3(f) of Executive Order 12866 and.
therefore, is not subject to review by the Office of Management and Budget. The rule is not considered
significant under the regulatory policies and procedures of the Depantment of Transportation (44 FR
11034; February 26, 1979).

RSPA believes that the rule will sdd minimally 10 the average expense of pipeline design and
construction. The information RSPA has collected for the study under section 304 of the
Reauthorization Act shows that sbout 90 percent of hazardous liquid pipelines and 60 percent of gas
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ransmission lines have been constructed to accommodate the passage of smart pigs. This information
confirms RSPA's field experience that most operators are now constructing new and replacement gas
transmission lines and hazardous liquid pipelines to accommodate sman pigs

RSPA lacks detailed information about carbon dioxide pipelines which recently became sub’ect (o part
195, However, there are only about 10 such pipeline systems and we understand that they are not
expected to grow in mileage or 1o require a significant amount of replacement in the near term.  Thus,
those pipelines should not be greatly affected by the revision of §195.120.

Federalism Assessment

This final rule will not have substantial direct effects on the states, on the relationship between the
Federal Government and the states, or on the distribution of power and responsibilities among the
various levels of govemment. Therefore, in accordance with Executive Order 12612 (52 FR 41685,
October 30, 1987), RSPA has determined that this final rule does not have sufficient federalism
implications to warrant preparation of a Federalism Assessment.

Regulatory Flexibility Act

There are very few small entities that operate pipelines affected by this rulemaking. To the extent that
any small entity is affected, the regulatory evaluation accompanying this rule shows that the costs are
minimal. Based on these facts, I certify that under section 605 of the Regulatory Flexibility Act that this
final regulation does not have a significant impact on a substantial number of small entities

List of Subjects
49 CFR Part 190
Administrative practice and procedure, Penalties, Pipeline safety.

49 CFR Pan 192
Pipeline safeny, Reporting and recordkeeping requirements,

49 CFR Part 193

Fire prevention, Pipeline safety, Reporting and recordkeeping
requirements, Securily measures.

49 CFR Pan 195
Anhydrous Ammonia, Carbon dioxide, Petroleum, Pipeline safery.
Reporting and recordkeeping requirements, Security measures.

In consideration of the foregoing, RSPA amends 49 CFR Pans 190,
192, 193, and 195 as follows:

PART 190 - [AMENDED)
| The authority citation for Part 190 continues 1o read as follows:

Authoriny® 49 App. US.C. 1672, 1677, 1679a, 1679b, 1680, 1681, 1804, 2002, 2006, 2007, 2008, 2009,
and 2010; 49 CFR 1.53.

2 Section 190.9 is added to read as follows:

§ 190.9 Petitions for finding or approval.




(a) In circumstances where a rule contained in Parts 192, 193 and 195 of this chapter suthorizes the
Administrator to make a finding or approval, an operator may petition the Administrator for such a
finding or approval,

(b) Each petition must refer to the rule authorizing the action sought and contain information or
arguments that justify the action. Unless otherwise specified, no public proceeding is held on a peution
before it is granted or denied. After a petition is received, the Administrator or participating state
agency notifies the petitioner of the disposition of the petition or, if the request requires more extensive
consideration or additional information or comments are requested and delay 15 expectad, of the date by
which action will be taken.

(1) For operators seeking 2 finding or approval involving intrastate pipeline transportation.
petitions must be sent to:

(i) The state agency certified to participate under section 5 of the NGPSA (49 US.C. 1674) or
section 205 of the HLPSA (49 App. US.C. §2004); or

(ii) Where there is no state agency centified to participate, the Administrator, Research and Special
Programs Administration, 400 7th Street SW, Washington DC 20590.

(2) For operators seeking a finding or approval involving interstate pipeline transportation,
petitions must be sent to the Administrator, Research and Special Programs Administration, 400 7th
Street SW, Washingion DC 20590.

(c) All petitions must be received at least 90 days prior to the date by which the operator requests
the finding or approval to be made.

(d) The Administrator will make all findings or approvals of petitions initiated under this section
A participating state agency receiving petitions initiated under this section shall provide the
Administrator a written recommendation as 1o the disposition of any petition received by them Where
the Administrator does not reverse or modify a recommendation made by a state agency within 10
business days of its receipt, the recommended disposition shall constitute the Administrator’s decision
on the petition.

PART 192 - |AMENDED|
3. The authority citation for Part 192 continues 10 read as follows

Authority: 49 App. U.S.C. 1672 and 1804; 49 CFR 1.53.

4. In §192.3, the definition of Secretary is removed, and definitions of Admimistrator and Line section
are added to read as follows:

§ 192.3 Definitions

Administrator means the Administrator of the Research and Special Programs Administration or
any person to whom authority in the matter concerned has been delegated by the Secretary of
Transportation.

- - - L] -

Line section means a continuous run of transmission line between adjacent compressor station”
between a compressor station and storage facilities, between a compressor and a block valve, or
berween adjacent block valves.

§.  Section 192.9 is revised 10 read as follows:

§ 192.9 Gathering lines.
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Except as provided in §§192.1 and 192.150, each operator of a gathering line. must comply with the
requirements of this part applicable to transinission lines

6. Section 192.150 is added to read as follows:
§ 192.150 Passage of internal inspection devices.

(a) Except as provided in paragraphs (b) and (c) of this section, each new transmission line and
each line section of a transmussion line where the line pipe, valve. fitting, or other line component is
replaced; must be designed and constructed to accommodate the passage of instrumented interal
inspection devices.

(b) This section does not apply to:

(1) Manifolds;

(2) Station piping such as at compressor stations, meter stations, or regulator stations;

(3) Piping associated with storage facilities, other than a continuous run of transmiss.on line
between a compressor station and storage facilities.

(4) Cross-overs;

(5) Sizes of pipe for which an instrumented internal inspection device is not commercially available:

(6) Transmission lines, operated in conjunction with a distribution system which are installed in
Class 4 locations;

(7) Offshore pipelines, other thar. transmission lines 10 inches or greater in nominal diameter, that
transport gas to onshore facilities, and

(8) Other piping that, under 190.9 of this chapter, the Administrator finds in a particular case
would be impracticable to design and construct 1o accommodate the passage of instrumented internal
inspection devices.

(¢) An operator encountering emergencies, construction tume constraints or other unforeseen
construction problems need not construct a new or replacement segment of a transmission line 10 meet
paragraph (a) of this section, if the operator determines and documents why an impracticability
prohibits compliance with paragraph (a) of this section. Within 30 days after discovering the
emergency or construction problem the operator must petition, under §190.9 of this chapter, for
approval that design and construction 1o accommod="¢ passage of instrumented internal inspection
devices would be impracticable. If the petition is denied, within | year after the date of the notice of the
denial, the operator must modify that segment to allow passage of instrumented internal inspection
devices,

PART 193 - ]AMENDED|
7. The authority citation for Part 193 continues to read asfollows

Authority: 49 App. US.C. 1671 et seq., and 49 CFR 1 53
§. Section 193.2015 is removed and reserved.

PART 195 - |AMENDED|
9. The authority citation for Part 195 is revised to read as follows:

Authority: 49 App. U.S.C. 2002 and 2015; 49 CFR 1.53.

10. In §195.2, the definition of Secretary is removed, and definition of Administrator is added 10 read as
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follows:
§ 195.2 Definitions.

Admigistrator means the Administrator of the Research and Speci ' j
i pecial s Adm ;
any person to whom authority in the matter concerned has been delegated Ft;r:fh:msﬁrmnm:?u o
Transportation. ’ '
L ] L] . L]
11, In §§195.8, 195.56(a), 195.58, 195.106(c), and 195 260(¢), the term "Sec ”
i S mabbtee g Sty retary” 15 renwoved and the

12. Secuon 195.120 is revised to read as follows.

§ 195.120 Passage of internal inspection devices.

(a) E'“‘P‘I a provided in paragra phs (b) and (c) of this section, cach new pipeline and each line
section of a pipeline where the line pipe. valve, firine or other line component is replaced, must be
designed and constructed to accommodate the passage of instrumented internal inspection devices

(b) This section does not apply to:

(1) Manifolds;
(2) Station piping such as at pump stations, meter stations, or pressure reducing stations;

(1) Piping associated with tank farms and other storage facilities;

(4) Cross-overs,

(Y Siaw ol plpe ¢ which an instrumented internal inspection device is not commerciall lable:

(6) Offshore pipelines, other than main lines 10 inches or greater in nominal diameter, m:l.m sble
transport liquids 10 onshore facilities; and

{7y Other pyiod 4 8 Administrator under §190.9 of this chapter, finds in a particular case
would be impracticable to design and construct to accommodate the passage of instrumented internal
inspection devices.

(c) An operator encountering emergencies, construction time constraints and other unforescen
construction problems need not construci a new ot replacement segment of a pipeline to meet paragraph
ool this section, i the determines and documents why an impracticability prohibits compliance with

paragraph (a) of this section. Within 30 days after discovering the emergency or construction bl
the operator must peti mﬂtrilﬁl.? of this chapter, for approval that design and l:unstrul:::':l t;m
accommodate of Instrumented internal inspection devices would be impracticable If the

ition is denied, within | year after the date of the notice of the denial, the operator must modify th
segment 1o allow passage of instrumented internal inspection devices. e

{ssued in Washington, D.C. on

Ana Sol Gutirre2
Acting Administrator
Research and Special Programs

Administration

Tllhﬂ-'l’n-mﬂﬂ
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associations. ln Notice 2, RSPA: (1) Stated that its May 12, 1994, suspension (above) of enforcemunt
with respect to hazardous liquid and carbon dioxide pipelines was lifted effective September 30, 1994,
and compliance would be enforced; (2) proposed exceptions 1o the line section modification
requirement with respect to cerrain gas transmission lines in Class | and 2 locations, (3) proposed
exceptions with respect 10 all but certain new offshore gas transmission lines; and (4) proposed that an
operator replacing line pipe, valve, fitting, or other line compone.i in a gas transmission line in a Class
| or 2 location would not need to comply with the requirement i -1odify the line section until February
2, 1995,

There has been extensive comment as well as a formal recommendation by the Technical Pipeline
Safety Standards Commiftee to reconsider the proposals in Notice 2 (above). However, commenters did
not object to delaying enforcement of the requirement to modify line sections in gas transmission lines,
instead several commenters urged continuation of the stay of enforcement until after completion of the
rulemaking proceedings. Thus. in order to evaluate fully these comments, RSPA has decided to
continus a limited stay of enforcement for compliance with the final rule with respect to modification of
line sections in onshore gas transmission lines, and with respect to new and existing offshore gas
transmission lines. This suspension of enforcement will remain in effect until RSPA completes the
evaluation of the comments to Notice 2 and sets out the determination with respect 10 those comments
and establishes new compliance dates in a subsequent rulemaking.

Pipeline operators are cautioned that the requirements of the April 12, 1994, final rule for design
and construction to accommodate the passage of smart pigs will be enforced for: hazardous hiquid and
carbon dioxide pipelines; new onshore gas transmission lines; and the actual replaced line pipe. valve,
firng, or other line component in onshore gas transmission lines.

(49 U.S.C. 60102 et seq.; 49 CFR 1.53)
Issued in Washington, DC on January 30, 1995,
George W. Tenley, Jr.,

Associate Administrator for Pipeline Safery.
[FR Doc, 95-2955 Filed 2-6-95, 8:45 am]

Docket No. PS-126; Notice 3

RIN 2137-AB71

PASSAGE OF INSTRUMENTED
INTERNAL INSPECTION DEVICES; LIMITED SUSPENSION OF
COMPLIANCE DATES

AGENCY: Research and Special Programs Administration (RSPA), DOT.
ACTION: Limited Suspension of Enforcement for Compliance with Final Rule.

SUMMARY: By final rule published April 12, 1994, RSPA required that new and replaced pipeline
facilities be constructed to sccommaodate inspection by instrumented internal inspection devices
common'y known as smart pigs. Two petitioners requested reconsideration of that rule as it applies to
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gas pipelines and a stay of the compliance date. In response to these petitions, RSPA issuec a Notice of
Proposed Rulemaking (NPRM) proposing to modify the rule and extend the compliance dates with
respect to certain gas transmission lines. Because of the need to evaluate the numerous comments 1o
proposals in the NPRM, RSPA is unable to complete rulemaking action on that notice by the proposed
compliance date with respect to gas transmission lines in less populated areas. This document
announces a suspension of enforcement for compliance with the final rule requirements for certain gas
transmission lines.

EFFECTIVE DATE: January 30, 1995.

FOR FURTHER INFORMATION
CONTACT: Albert C. Gamnett, 202-266-2036, Office of Pipeline Safety, regarding the subject martter
of this notice, or Dockets Unit, 202-366-5046, for copies of this notice or other materiais in the docket.

SUPPLEMENTARY

INFORMATION: On April 12, 1994, RSPA published a final rule Passage of Internal Inspection
Devices (59 FR !7275) that required certain new and existing pipelines on which replacements are made
to accommodate the passage of smart pigs. On May 4, 1994, the Interstate Natural Gas Association of
America (INGAA) filed a Request for a Stay of the Effective Date [May 12, 1994] of the final rule.
Passage of Instrumented Internal Inspection Devices. Additionally, on May 10, 1994, the Amenican Gas
Association (AGA) filed a Request for Administrative Stay of the May 12, 1994 effective date and
Petition for Reconsideration of RSPAs final rule on Passage of Instrumented Internal Inspection
Devices.

On May 12, 1994, RSPA advised INGAA, AGA and the American Petroleum Institute that, unul
further notice, it would not enforce the requirement that gas and liquid operators remove all obstructions
in th= line section that prevent the passage of smart pigs whenever the line pipe, valve, fitting or other
line component is replaced. However, RSPA stated that the suspension did not affect the requirement,
effective on May 12, 1994, that operators design and construct certain new onshore and offshore
pipelines or the actual line pipe, valve, fitting or other component replaced 10 accommodate smart pigs

On September 30, 1994, RSPA published an NPRM (Notice 2) Passage of Instrumented Internal
Inspection Devices (59 FR 49896) that responded to the 1.quests and petitions from the two gas pipeline
associations. In Notice 2, RSPA: (1) Stated that its May 12, 1994, suspension (above) of enforcement
with respect to hazardous liquid and carbon dioxide pipelines was lifted effective September 30, 1994,
and compliance would be enforced; (2) proposed exceptions 1o the line section modification
requirement with respect to certain gas transmission lines in Class | and 2 locations; (3) proposed
exceptions with respect to all but certain new offshore gas transmission lines; and (4) proposed that an
operator replacing line pipe, valve, fitting, or other line component in a gas transmission line in a Class
| or 2 location would not need to comply with the requirement to modify the line section until February
2, 1995.

There has been extensive comment as well as a formal recommendation by the Technical Pipeline
Safety Standards Committee 1o reconsider the proposals in Notice 2 (above) However, commenters did
not object to delaying enforcement of the requirement to modify line sections in gas ransmission lines,
instead several commenters urged continuation of the stay of enforcement until after completion of the
rulemaking proceedings. Thus, in order to evaluate fully these comments, RSPA has decided to
continue a limited stay of enforcement for compliance with the final rule with respect to modification of
line sections in onshore gas transmission lines, and with respect to new and existing offshore gas
transmission lines. This suspension of enforcement will remain in effect until RSPA completes the
evaluation of the comments to Notice 2 and sets out the determination with respect to those comments
and establishes new compliance dates in a subsequent rulemaking.
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Pipeline operators are cautioned that the requirements of the Apnl 12, 1994, final rule for design
and construction 1o accommodate the passage of smant pigs will be enforced for: hazardous liquid and
carbon dioxide pipelines; new onshore gas transmission lines. and the actual replaced line pipe, valve.
fitting, or other line component in onshore gas transmission lines.

(49 U.S.C. 60102 et seq.; 49 CFR 1.53)

Issued in Washington, DC on January 30, 1995
George W. Tealey, Jr.,
Associate Administrator for Pipeline Safety.
[FR Doc. 95-2955 Filed 2-6-95. 8:45 am)




Docket No. PS-101; Amdts. 192-73 and 195-54

DEPARTMENT OF TRANSPORTATION

Research and Special Programs Administration

49 CFR Parts 192 and 195

[Docket No. PS-101; Amendments 192-73 and 195-34]
RIN 2137-AB47

EXCAVATION OF DAMAGE
PREVENTION PROGRAMS FOR GAS AND HAZARDOUS LIQUID AND CARBON DIOXIDE
PIPELINES

AGENCY: Research and Special Programs Administration (RSPA), DOT.
ACTION: Final rule.

SUMMARY: This final rule extends the existing excavation damage prevention requirements for gas
pipelines in urban areas to gas pipelines in rural areas; establishes excavation damage prevention
program requirements for hazardous liquid and carbon dioxide pipelines; requires, with limited
exceptions, line markers for gas transmission lines in urban areas: and permits smaller lettering on line
markers for hazardous liquid and carbon dioxide pipelines in heavily developed urban areas.

This final rule is eccompanied by a notice of proposed rulemaking (NPRM) (Docket No. PS-101A),
which proposes mandatory participation in qualified one-call systems by pipeline operators. This final
rule and the NPRM are intended 1o reduce excavation damage, the largest single cause of reportable
pipeline accidents.

EFFECTIVE DATE: This final rule takes effect April 19, 1995.

FOR FURTHER INFORMATION

CONTACT: Albert C. Garnert, 202-266-2036, or Christina M Sames, 202-366-4561, regarding the
content of this final rule, or the Dockets Unit, 202-366-5046, for copies of this document or other
material in the docket.

SUPPLEMENTARY
INFORMATION:

Related Document

The Secretary of Transportation pursuant to 49 U.5.C. 60114, is required to establish minimum
standards for one-call systems. RSPA implemented those requirements in 49 CFR Part 198 and has
prepared a NPRM titled Mandatory Participation in Qualified One-Call Systems by Pipeline Operators
{Docket No. PS-101A).

The NPRM proposes to amend this final rule by requiring that operators of interstate and intrastate
pipelines participate in qualified one-call systems. However, the NPRM proposes less stringent
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standards for the participation of small entities (including operators of master meter systems) whose
primary activity does not include the transportation of gas.

Although RSPA anticipates these regulations will be amended by a final rule addressing mandatory
participation in qualified one-call systems, RSPA sees no reason to delay the regulations developed in
this final rule. In the meantime, RSPA urges pipeline operators to voluntarily participate in qualified
one-call systems that cover the areas where their pipeline facilities are located.

Excavation Damage

Excavation damage is the largest single cause of reportable gas and hazaidous liquid pipeline
accidents. During the period of January 1, 1988 through December 31, 1993, 33 percent or 481 of a
total of 1,456 reported gas pipeline incidents were caused by excavation damage by persons other than
the operator or its contractor, These incidents resulted in 35 deaths, 151 personal injuries, and about
$42,570,000 in property damage. Of these 48] reported excavation damage incidents, 178 incidents or
37 percent occurred in Class | and 2 locations (class locations are described in 49 CFR 192.5) where
damage prevention programs have not been required. These Class | and 2 incidents resulied in 7 deaths,
40 personal injuries, and about $10,912,000 in property damage.

Similarly, during the 19881995 period, 20 percent or 245 of a total of 1,221 reported hazardous
liquid pipeline accidents were caused by excavation damage by persons other than the pipeline operator
or its contractor. These accidents resulted in 3 deaths, 46 personal injuries, and about 548,821,000 in
property damage. In addition, about 164,500 barrels of hazardous liquids were reported to have been
spilled as a result of these accidents.

The above statistics do not account for all of the gas pipeline incidents and hazardous liquid pipeline
accidents that have occurred from 1988 to 1993. Sections 191.3 and 195.50 exempt certain gas pipeline
incidents and hazardous liquid pipeline accidents from the reporting requirements. Thus, the actual
number of personal injuries and the amount of property damage resulting from excavation damage by
persons other than the operator or its contractor can be assumed to be higher.

Existing Gas Damage Preventioa Program

The most widely a.cepted approach 1o reducing excavation damage to underground pipelines and
other underground facilities is a formalized damage prevention program that employs a one-call
system. RSPA permits this approach for gas pipelines under the current § 192.614, Damage Prevention
Program. Section 192.614 (a) allows a pipeline operator to perform any of the duties required by §
192.614 (b) through participation in a one-call system. Such participation does nof relieve the operator
of responsibility for compliance with any requirements of § 192.614 that are not satisfied by the one-call
system.

The current rule requires each gas pipeline operator, with limited exceptions, to establish and
implement a written damage prevention program for buried gas pipelines in highly populated or urban
areas, specifically Class 3 and 4 locations. Damage prevention programs have not been required for gas
pipelines in Class | and 2 locations or for hazardous liquid and carbon dioxide pipelines subject to Pan
195. Also excluded from this current requirement for a damage prevention program are permanently
marked pipelines in certain Class 3 locations (described in § 192.5 (d) (2)), pipelines to which access is
physically controlled by the operator, petroleum gas pipelines subject to § 192.11, and master meter
systems as defined in § 191.3.

Gas pipeline operators in Class 3 and 4 locations, with certain exclusions previously discussed, are
currently required by § 192.614 1o: (1) Identify excavators normally operating in the area where the
pipeline is located; (2) provide notification to the public and actual notification to excavators of the
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programs existence and purpose, as well as how to leam the location of underground pipelines before
excavation activities begin; (3) provide a means for receiving and recording notification of planned
excavations; (4) if an operator has buried pipelines in the area of planned excavation, provide actual
notification to a person who has given notice of intent to excavate of the type of temporary markings to
be provided and how to identify them; (5) provide temporary marking of buried pipelines in the area of
the excavation in a timely manner; and (6) inspect, as frequently as necessary, pipelines that the
operator has reason to believe could be damaged by the excavation activities and, in <ase of blasting,
include leakage surveys. An operator may perform any of these six duties through participation in a
one-call system, but participation does not relieve the operator of responsibility for compliance with §
192.614.

One-Call Systems

A one-call system is a communication system established individually or jointly by utilities,
government agencies, or other operators of underground facilities to provide a single telephone number
{other methods of communication are also used) for excavators and the general public to call o notify
participating members of their inten: 1o engage in excavation activities. Notices of intent 10 excavate
are received by the operational center and transmitted 10 the operators of underground pipeline facilities
and other underground facilities that participate in the system. Upon receipt of notices of intended
excavation activities, participating operators that have underground facilities in that area arrange for the

‘imely identification and temporary marking of their underground faciliies. Underground operators
may inspect the site during the excavation activities to ensure the safety of their underground facilities

National One-Call Campaign

Presently, there are 74 one-call systems in the United States operating in 48 states and the Distnct of
Columbia. These one-call systems may not mee® =/l of the qualifications of a one-call notification
system, as defined in § 198.39. Two states and Puerto Rico are currently without a one-call system.

Approximately 45 states and the District of Columbia have damage prevention laws that, to a
varying extent, govern the activities performed by excavators and persons locating and temporaril)
marking underground facilities. However, most of the existing state damage prevenlion programs do
not meet all of the requirements of § 198.37, State one-call damage prevention program.

To address the problem of incomplete national one-call coverage and the deficiencies in some of the
existing cne-call systems, RSPA has launched a nahional campaign to encourage states (o adopt
improved one-call notification systems. The national campaign will target states for concentrated
outresch to assist these states in their efforts to upgrade their current one-call systems. The national
campaign will alsu work with selected states where there is a need to strengthen the one-call legisiation
or where a state is currently without one-call legislation.

Notice of Proposed Rulemaking

To reduce the incidence of excavation damage, RSPA issued a Notice of Proposed Rulemaking
(NPRM) titled Natural Gas and Hazardous Liquid Pipeline Damage Prevention Program (53 FR 24747,
June 30, 1988). The NPRM proposed to (1) Delete the damage prevention program exemption for
buried onshore gas pipelines in Class | and 2 locations, and for gas pipelines in Class 3 locations that
are marked in accordance with § 192.707; (2) require that hazardous liquid pipeline operators can ;' out
similar dsmage prevention programs for their buried onshore pipelines; and (3) require that gas pipeline
operators permanently mark their mains and transmission lines in Class 3 and 4 locations, except where

- -

T




placement of a marker is impractical.
Pre-entation to Advisory Committees

RSPA presented the three proposals listed above 1o its two pipeline advisory rommittees, the
Technical Pipeline Safety Standards Commuttee (TPSSC) and the Technical Hazardous Liquid Pipeline
Safety Standards Committee (THLPSSC).

On September 13, 1988, the TPSSC discussed and unanimously supported extending § 192.614 to
cover onshore gas pipelines in Class | and 2 locations. However, the TPSSC generally opposed the
proposal requiring line markers over mains and transmission lines in Class 3 and 4 locations. Some
members argued the proposed marking would be too burdensome, and that markers in these ciass
locations might cause an excavator to rely on the markers for iocation information instead of using the
one-call system. However, two members stated their large gas companies occasionally install markers
in Class 3 and 4 locations, as this final rule will now generally require for transmission lines.

On September 14, 1988, the THLPSSC voted 6 to 4 against the proposed rule to require hazardous
liquid pipeline operators to establish and camry out damage prevention programs over the entire e~ f
their pipelines. Opposition stemmed from the need to identify on a current basis the persons v
normally engage in excavation activities in rural areas and the problem of identifying excavai
might come from some distant location or who recently entered the excavation business. A mi =
member also expressed concern over the exact meaning of as often as needed, language in 1" »cd
rule which refers to the frequency of notifying the public of the damage prevention prograr and
leakage surveys aplicable to the liquid transported, language which refers to the type of - ~ction done
on pipelines that might have been damaged by blasting.

Additional Recommendations

The Transportation Research Board  T'\B) proposed extending the excavatio/, damage prevention
program requirements to liquid pipelines. TRB is a unit of the National Research Council and provides
public comment on scientific and technical questions of national importance. Their proposal was
published in a report titled Special Report 219 - Pipelines and Public Safery. The repon states that
although most gas and liquid transmission pipelines were constructed in undeveloped areas and buned
with 2 172 to 3 feet of cover to prevent disturbance, development is intruding on these high pressure
pipelines and is increasing the risk of failures from excavation damage. In the section of the Exccutive
Summary titled Damage Prevention and Public Awareness Programs, the report identifies significant
gaps in existing damage prevention measures. TRBs first recommendation for closing these gaps was 10
extend the gas pipeline damage prevention program to liquid pipelines. That recommendation 15 one of
the princpal thrusts of this final rule.

Comments on the NPRM

RSPA received 8] comments on the three proposed rule changes. The commenters included gas
and liquid pipeline operators, governmental agencies, and industry trade associations

Comments - Damage Prevention Program, pan 192

Of the 41 comments received addressing the proposal to extend the existing requirement for a
damage prevention program in § 192.614 1o Class | and 2 locations and to marked pipelines in Class 3
locations, 93 percent, including a gas industry trade association, expressed full or partial support. and 7
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percent were opposed. Among those in support, a large gas transmission company commented that the
proposz| would have no significant impact on its operations because it participates in one-call systems
regardless of class location, or it conducts similar programs in Class | and 2 locations where one-call
systems are not yet operative. A large gas distribution company supported the proposal because the
company voluntarily includes Class | and 2 locations in its current damage prevention program and
believes customers and the general public expect the expenditure.

Among those opposed, a large gas distribution company argued that because conditions in urban
(Class 3 and 4 locations) and rural (Class | and 2) locations are completely different. different types of
damage prevention programs are logical and reasonable and have evolved to meet these special
conditions. The company commented that requiring the same damage prevention program in both areas
defies logic and cannot be cost-effective. In particular, the company stated that the temporary marking
of pipelines would be more expensive and less cost-effective in rural areas because of the gre ver
distances 10 be traveled.

As indicated above, 17 percent of the gas pipeline excavation damage reported over the | 78X 1o
1993 period occurred in Class | and 2 locations and resulted in 7 deaths, 40 personal injuries, an
millions of dollars in rroperty damage. Therefore, RSPA rejects the argument that applying the same
damage prevention program to both urban and rural areas defles logic and cannot be cost-efTective
Furthermore, the overwhelming support expressed for extension of the gas damage prevention program
rule supports RSPAs determination that this action is warranted 1o reduce the incidence of excavation
damage.

Comments - Line Markers, Pant 152

Of the 67 comments received regarding the proposal to require permanent line markers for gas
mains and transmission lines in Class 3 and 4 locations except where placement is impracuical, 22
percent indicated full or partial sup; ort and 78 percent were opposed. Those favoring the proposal
included the National Transportation Safety Board (NTSB). NTSB is the Federal agency responsible
for investigating and determinirlg the cause of pipeline accidents involving a death, substantial property
damage, or significant safery issues. NTSB stated that while it may not be practicable to mark pipelines
in some Class 3 and 4 locations. line markers should generally be required for gas ransmission lines
Similarly, s gas distribution company commented that additional line markers may make sense when
clevated pressures are involved, as 15 often the case with transmission lines, or when pipelines are
installed in unconventional places. A state regulatory agency commented that prior 10 adoption of the
existing Class 3 and 4 location line marking exception, many eperators were required to mark mains and
transmission lines in Class 3 and 4 locations. The state agency pointed out that many operators have
continued this practice even though it is no longer required. The agency said that marking pipelines in
these areas is not impractical and provides, in con,unction with the damage prevention program, an
extra line of defense against excavation damage.

Several of those opposed to requiring line markers argued the proposed exception for locations
where placement of 8 marker is impractical is imprecise and would result in continual differences of
opinion between operators and government inspectors. Many commenters felt that pipeline markers are
useful for indicating the presence of a bunied pipeline within a rural right-of-way but are of little benefit
in urban areas where excavators are generally aware of the presence of buried utilities and of the need 1o
call before they dig. Many commenters also felt that excavators in urban areas might get a false
impression of the exact location of buried pipelines from the placement of line markers and assume they
can dig without contacting a one-call system or the pipeline operator for iemporary marking. Several
commenters pointed out that property owners and planning commissions would resist installation of
pipeline markers in Class 3 and 4 locations for aesthetic reasons. Also, a large gas distribution operator
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commented that while marker posts at every road crossing in a rural setiing are reasonable, marker posts
at every street intersection in cities and suburbs are unreasonable because of the very large number of
pipeline strest crossings.

This final rule has not adopted the proposal to require gas mains be marked in Class J and 4
locations. Because mains generally operate at lower pressures than transmission lines, they usually pose
less of a threat to public safety in the event of excavation damage. Thus, RSPA believes there is lesser
need for mains to be marked as a backup to damage prevention programs. Also, RSPA agrees with
TPSSCs and the commenters view that, because of the vast number of mains to be marked in Class }
and 4 locations, compliance would be unduly burdensome and line markers would likely be more
expensive to install and maintain.

This final rule has adopted the line marker requirement for gas transmission lines in class 3 and 4
locations, except where placement of a marker is impractical. RSPA believes this is a reasonable means
of advancing safety without imposing an undue burden on the operators. There are relatively few gas
transmission lines in Class 3 and 4 locations and some of these gas transmission operators already
voluntarily mark their pipelines. RSPA agrees with these commenters who indicated that these line
markers provide an extra line of defense against excavation damage

Further support for requiring gas transmission lines in Class 3 and 4 locations to be marked is found
in § 195.410. Section 195.410 requires line markers for hazardous liquid pipelines in urban areas with
specific exceptions for heavily developed urban areas, such as downtown business centers. Many of the
objections to placing line markers in urban arcas have been resolved by permitting adjustment of the
markers location. RSPA believes that some line markers instalied 1o mark gas transmission lines in
Class 3 and 4 locations could be suitably flush mounted on streets, sidewalks. and other appropriate
surfaces to minimize the situations where placement of standing markers would be objectionable. When
considering the design of flush mounted gas pipeline markers, it may be helpful to note § 192.707 (d)
(1) currently permits operators to use less than standard letter size on line markers in heavily developed
urban areas. This final rule amends § 195.410 (2) (2) (i) to provide the same flexibility for the
lettering size on line markers in similar arcas for hazardous liquid and carbon dioxide pipelines

A few commenters objected to the phrase in § 192.707 (b of where placement of a marker 1s
impractical. Commenters stated the phrase is too indefinite and should be clarified  RSPA believes the
phrase is appropriate as it has been applied successfully to allow operators limited discretion in
determining where to install markers for buried gas main and transmission lines in Class 3 and 4
locations. The phrase will continue to allow operators limited discretion when a marker would be
extremely difficult or expensive 1o install or maintain, would create a dangerous condition, or would be
ineffective because it would be obscured or otherwise would not serve to reduce the likelihood of
excavation type damage to the pipeline.

RSPA is not persuaded by the commenters and TPSSCs view that the presence of markers in Class 3
and 4 areas might cause excavators to rely on the location of the marker and to dig without notifying the
one-call system. No evidence was offered to support this view and it has not been true for markers in
Class | and 2 locations. Pipeline markers are installed to warn excavators of the presence of buned
pipelines, to provide a telephone number to obtain more accurate location information, and to allow
persons in the area 10 report indications of other problems relating to the safety of the pipeline

Comments - Damage Prevention Program, Part 195

Of the 16 commenters who responded to the proposal to require hazardous liquid pipelines carry out
damage prevention programs, |5 commenters indicated full or partial support and only one commenter
was opposed. Of those expressing support, a large products ansmission company commented it has
always advocated practical, cost effective, damage prevention programs and has made the locations of

o

ea




its facilities known to landowners, developers. and excavators. Additionally, its company policy has
been to provide inspectors during and after excavation activities. An industry trade association replied
that it concurs with RSPA that federal regulations for the development of damage prevention programs
should be applied to hazardou: liquid pipeline operators. The one commenter opposed, a hazardous
liquid pipeline company, said it would be impossible 1o know of every backhoe operation in the area of
its pipelines. This company further stated that any obligation to prepare an ex:zavator list should be
limited to checking county licenses every 4 to 6 months.

RSPA is not swayed by the THLPSSCs and the commenters concern about the difficulty of
identifying excavators in rural areas. Although some excavators may be difficult to identify, operators
are only required to identify excavators by reasonable available means Regarding one commenters
suggestion that excavator lists be assembled only from county licenses, RSPA believes that this
procedure could be a supplementary approach to identifying and notifying excavators of ine damage
prevention program, since not all counties or other political subdivisions require licenses for all
excavaiors in their jurisdiction. It would generally be more helpful for operators to contact the one-call
centers operating in the area of their pipeline for excavator information or 1o look for excavator
advertisements in publications such as the local yellow pages and newspapers.

One THLPSSC member questicued the meaning of the phrase as often as needed, currently in §
192.614 (b) (2) and proposed in § 195.442 (b) (2), to describe the frequency of notification to the public
and excavators to make them aware of the damage prevention program. This phrase, which is retained,
is intended 1o require that operators provide additional notice when damage appears to be caused by
persons unaware of the damage prevention program. More frequent advertisement would be expected to
have a positive effect on program results.

In proposed § 195.442 (b) (6) (i), the phrase leakage surveys applicable to the liquid transported
was intended to indicate the required leakage surveys must be appropriate for the commodity being
transported. However, in view of the concern expressed by a THLPSSC member over its meaning,
RSPA has deleted the term from § 195.442 (b) (6) (3i) and has replaced it with the comparable
performance based standard of the gas pipeline dunage prevention program rule

Amendments
Extending the Damage Prevention Program, Pant 192

RSPA is amending § 192.614 1o require that operators of gas pipelines in Class | and 2 locations,
with limited exception, carry out damage prevention programs. The existing exception for Class | and 2
Incations under § 192.614 (c) (1) is removed and replaced with an exception for pipelines located
offshore.

The operators affected by this action will be given 6 months to implement their damage prevention

o, h
’ I:T“.hl:lt.l existing exception under § 192.614 (c)(2) for pipelines | Class 3 locations and marked in
accordance with § 192.707 is also removed. The operators affected by this action will be given 12
months to mark the location of their pipelines. Pipelines to which access is physically controlled by the
operator and pipelines that are part of a petroleum gas system subject to § 192.11 or partof a
distribution system operated by a person in connection with that persons leasing of real property or by a
condominium or cooperative associstion would siill be exempt. RSPA is taking this action after
considering the high incidence of excavation-relsted accidents in Class 1] and 2 locations, the generally
recognized efficacy of damage prevention programs, and the favorable comments received in respunse
to the NPRM




Extending Line Markers, Part 192

Because of the continuing incidence of excavation damage in Class 3 and 4 locations and the extra
risk posed by damage to transmission lines in these areas, RSPA is amending § 192.707 to require that
gas operators place and maintain line markers, as close as practical, over buried transmission lines in
Class 3 and 4 locations except where placement is impractical  Accordingly, the exception under §
192.707 (b) (2) for line markers over buried pipelines in Class 3 and 4 locations where a §
192.614 damage prevention program is in effect is revised to limit the exception 1o mains and to
transmission lines where placement of a marker is impractical

Providing Flexibility in Lettering Requirements and Placement of Line Markers, Part 195

RSPA has provided flexibility in the lettering requirements listed under § 195.410 (a) (2) by
excepting the lettering on line markers for hazardous liquid and carbon dioxide pipelines in heavily
developed urban areas from the minimum height and stroke requirements. RSPA has also provided
flexibility in the placement of markers by changing the word impracticable to impractical under §
195.410 (b) (2) (i). These exceptions were not proposed in the NPRM but will provide hazardous liquid
and carbon dioxide operators the same flexibility as is currently afforded natural gas pipeline operators
in § 192.707 (b) (2) (i) and (d) (1). Th-se revisions to the current regulations will provide uniform
lettering requirements and uniform marker placement for operators of natural gas, hazardous liquid, and
carbon dioxide pipelines.

Establishing Damage Prevention Programs, Part 195

RSPA is amending Part 195 by adding § 195.442 1o require that operators of buried hazardous liquid
and carbon dioxide pipelines carry out a written damage prevention program similas 1o the current §
192.614 requirements for natural gas pipelines. Th~ operators affected by this action will be given 6
months to implement their damage prevention program. This action is warranted due 10 the excavation
damage accident rate for hazardous liquid pipelines and the demonstrated effectiveness of damage
prevention programs. Commenters overwhelmingly supporied this proposal. TRBs Special Report 219
- Pipelines and Public Safety, (referenced above), also supporied amending the regulations to require
damage prevention programs for liquid pipelines

Rulemaking Analyses
E.O. 12866 and DOT Regulatory Policies and Procedures

This final rule is not considered a significant regulatory action under section 3 (f) of Executive
Order 12866 and, therefore, was not subject to review by the Office of Management and Budget. The
final rule is also not considered significant under the Regulatory Policies and Procedures of the

Department of Transportation (44 FR 11034; February 26. 1979)
RSPA has prepared a regulatory evaluation to assess the costs and associated benefits that are

expected to result from this final rule. The regulatory evaluation shows net benefits resulting from this
final rule of between $1,375,000 and $1,991,000 per year. A copy of the regulatory evaluation 13
available in this docket.

Federalism Assessment




This rulemaking action will not have substantial direct effects on states, on the relationship between
the Federal Government and the states, or on the distribution of power and responsibilitics among the
various levels of government. Therefore, in accordance with EO 126112 (52 FR 41685; October 30,
1987), RSPA has determined that this final rule does not have sufficient federalism implications o
warrant the preparation of a Federalism Assessment.

Regulatory Flexibility Act

Based on the facts available about the anticipated impact of this rulemaking action, | certify
pursuant to section 605 of the Regulatory Flexibility Act (5 U.S.C. 605) that this actiun will not have a
significant economic impact on a substantial number of small entities; i.e., gas pipeline operators, smai!
hazardous liquid pipeline operators, or small carbon dioxide pipeline operators. This determination is
Lased on the following: (1) RSPA is not aware of any small gas, hazardous liquid, or carbon dioxide
transmission companies; (2) small operators of pipelines that are part of a petroleum gas system subject
to § 192.11 or are a part of a distribution system operated in connection with the leasing of real
property, including master meter operators, are not affected by this regulatory action, (3) while there are
many small gas distribution operators, they are currently required to have excavation damage prevention
programs in the urban areas where the majority of their customers are located.

Paperwork Reduction Act

This final rule contains information collection requirements for written damage prevention
programs for gas pipelines in rural areas under the revised § 192.614 and for hazardous liquid and
carbon dioxide pipelines in urban and rural areas under the new § 195.442 None of these information
collection requirements would be prepared for the purpose of submittal to RSPA. The information
collection requirements associated with this final rule are being submitied to OMB for approval in
accordance with 44 U.S.C. Chapter 35 under the following:

OMB No: 2137-0049 for the added burden to gas pipelines and under New for hazardous liquid and
carbon dioxide pipelines;

Administration: DOT, RSPA;

Title: Excavation Damage Prevention Programs for Gas and Hazardous Liquid and Carbon Dioxide
Pipelines;

Need for Information: To reduce excavation damage, the largest single cause of pipeline accidents,

Proposed Use of Information: For preparation of written damage prevention programs for gas pipelines
in rural areas under the revised § 192,614 and for hazardous liquid and carbon dioxide pipelines
under the new § 195,442,

Frequency ©On occasion;

Burden Estumate. For 2137-0049 (gas pipeline operators): 30,428 hrs annually will be added to the
current burden to industry; under NEW (hazardous liquid pipeline operators). 19,580 hrs annually,

Respondents: Operators subject to 49 CFR parts 192 and 195,

Form(s) WNonc,

Average Burden Hours per Respondent: 13 hrs (gas pipeline operators), 77 hrs (hazardous liquid
pipeline operators).
For further information contact: The Information Management Division, M-34, Office of the

Secretary of Transportation, 400 Seventh Street SW, Washington, DC 20590, Tel. (202) 366-4735

( omments on the information collection requirements should be subinted to: OMB, Office of

information and Regulatory Affairs, Washington, DC 20503, Attention: Desk Officer for DOT, RSPA.




It 1s requested that comments sent to OMB also be sent to the RSPA rulemaking docket for this final
rule.

List of Subjects

49 CFR Pant 192

Pipeline safety, Reporting and recordkeeping requirements.
49 CFR Pant 195

Anhydrous ammonia, Carbon dioxide, Petroleum, Pipeline safety. Reporting and recordkeeping
“=Ouirements.

in consideration of the foregoing, 49 CFR parts 192 and 195 are amended as follows:
PART 192 [AMENDED|

|, The authority citation for Part 192 is revised to read as follows:
Authority: 49 U.S.C. 5103, 60102, 60104, 60108, 60109, 60110, 6011+ 60118; 49 CFR 1 53.
2. In§ 192.614, paragraph (c) (1) and (c) (2) are revised to read as (ollows.

§192.614 Damsge prevention program.

(c] - & &
(1) Pipelines located offshore.
(2) Pipelines, other than those located offshore, in Cl=ss 2 or 1 locations until September 20, 1995.

3. Section 192.707 is amended by revising paragraph (b) to read as follows

§ 192,707 Line markers for mains and transmission lines.
L] L] L] L] L]

{b) Exceptions for buried pipelines. Line markers are not required for the following pipelines:

(1) Mains and transmission lines located offshore, or at crossings of or under waterways und other
bodies of water,

(2) Mains in Class 3 or Class 4 locations where a damage prevention program is in effect under §
192614,

{3) Transmission lines in Class 3 or 4 locations until March 20, 1996

{4) Transmission lines in Class 3 or 4 locations where placement of a line marker is impractical.

PART 195 |[AMENDED]

4. The authority citation for Part 195 is revised 10 read as follows:

Authonity: 49 U.S.C. 60102, 60104, 60108, 60109, 49 CFR | 53.

5. Section 195.410 is amended by removing the term impracticable from paragraph (b) (2) (i) and
adding impractical in its place, and by revising paragraph (2) (2) to read as follows:

§195.410 Line markers.
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(2) The marker must state at least the following on a background of sharply contrasting color:

(1) The word Waming, Caution, or Danger followed by the words Petroleum (or the name of the
hazardous liquid transported) Pipeline, or Carbon Dioxide Pipeline, all of which, except for markers in
heavily developed urban areas, must be in letters at least one inch high with an approximate stroke of
one-quarter inch.

(1i) The name of the operator and a telephone number (including area code) where the operator can
be reached at all times.

L L] L] L] L]

6. Section 195.442 is added to Subpart F to read as follows:

§ 192.442 Damage prevention program.

(a) After September 20, 1995, and except for pipelines listed in paragraph (c) of this section, each
operstor of a buried pipeline shall carry out in accordance with this section a written program o prevent
damage 1o that pipeline by excavation activities. For the purpose of this section, excavalion activitics
include excavation, blasting, boring, tunneling. backfilling, the removal of above ground structures by
either explosive or mechanical means, and other earth moving operations. An operator may comply
with any of the requirements of paragraph (b) of this section through participation in & public service
program, such as a one-call system, but such participation does not relieve the operator of responsibility
for compliance with this section.

(B) The damage prevention program required by paragraph (a) of this section must. at a minimum.

(1" Include the identity, on a current basis, of persons who normally engege in excavation activities
in the area in which the pipeline is located.

(2) Provide for notification of the public in the vicinity of the pipeline and actual notification of the
persons identified in paragraph (b) (1) of this section of the following, as often as needed to make them
aware of the damage prevention program:

(i) The programs existence and purpose, and

{ii) How 1o learn the location of underground pipelines before excavation activities are begun

{3) Provide a means of receiving and recording notification of planned excavation activities

(4) If the operator has buried pipelines in the area of excavation activity, provide for actual
notification of persons who give notice of their intent 1o excavate of the rype of temporary marking 0 be
provided and how to identify the markings.

(5) Provide for temporary marking of buried pipelines in the area of excavation activity before, as
far as practical, the activity begins.

(6) Provide as follows for inspection of pipelines that an operator has reason 10 believe could be
damaged by excavation activities:

(i) The inspection must be done as frequently as necessary during and after the activities to verify
the integrity of the pipeline; and

{11) In the case of blasting, any inspection must include leakage surveys.

(c) A damage prevention program under this section is not required for the following pipelines.

(1) Pipelines located offshore.

(2) Pipelines 1o which access is physically controlled by the operator

Issued in Washington, DC on February 17, 1995.

Ana Sol Gutierrez,
Deputy Administrator, Research and Special Programs Administration
(FR Doc. 95-6723 Filed 3-17-95; 8:45 am]
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Amdt. 192-74; Docket PS-135

DEPARTMENT OF TRANSPORTATION
RESEARCH AND SPECIAL PROGRAMS ADMINISTRATION
49 CFR Part 192

|Docket PS-135; Amdt. 192-74]
RIN 2137-AC32

Customer-Owned Service Lines
AGENCY: Rescarch and Special Programs Administration (RSPA), DOT.
ACTION: Final Rule.

SUMMARY: This action requires operators of gas service lines who do not maintis i buried customer
piping up to building walls or cerain other locations 1o notify their customers of the need 1o maintain
that piping. Congress directed DOT to take this acti>n in view of service line accidents. By advising
customers of the need to maintain their buried gas piping. the notices may reduce the risk of further
accidents.

EFFECTIVE DATE: September 14, 1995

FOR FURTHER INFORMATION CONTACT: L. M. Furrow, (202) 366-2392. regarding the
content of this document, or the Dockets Unit (202) 366-4453 for copies of this final rule or other
material in the docket.

SUPPLEMENTARY INFORMATION:
1. Background
A Customer Piping

RSPA's gas pipeline safety standards (49 CFR Part 192) apply 1o the distribution of gas up to the end of
a pipeline operator's service line. A service line, as defined in §192.3, is a distribution line that begins at
a common scurce of supply, usually a main, transmission line, or gathering line. The end of a service
line is a customer meter or & connection to a customer’s piping, whichever is farther downstream. If
there 1s no meter, the connection to a customer’s piping marks the end of a service line. A customer i3
any person who contracts with an operator to receive gas for consumption. Customer’s piping (or
customer piping) refers tc piping not owned by an operator through which a customer receives gas

When operators install customer meters, they usually install them outdoors next to the building that
houses Lhe customer's principal gas utilization equipment. If that equipment is not inside a building. the
meter may be installed next 1o the equipment. Either of these installations may leave only a short
segment of exterior customer piping between the end of the operator’s service line and the building or
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cquipment. Sometimes, however, operators install customer meters farther away from buildings or
equipment, perhaps at a private property linc or fence. The result 1s a much longer length of exterior
customer piping.

Regardless of length, customer piping downstream from &n operator’s service line is not subject 1o the
maintenance standards of Part 192. However, according to the National Transportation Safery Board,
{wenty-two stales now require operators to monitor portions of customer piping. Also, many operators
voluntarily maintain customer piping up to building walls. Still, for much customer piping.
maintenance is the responsibility of customers or piping owners, not operators of scrvice lines. In this
regard, RSP i+ preparing a report on the safety of customer piping located downstream from service
lines to see ' ‘here is a need for further legislative or regulatory action. The repont is required by
section 115¢0) of the Pipeline Safety Act of 1992 (Pub. L. 102-508, 106 Stat. 3296).

B. Statutory Mandate

During a 7-month period beginning September 16, 1988, a seres of five service line accidents killed
four people and injured 16 others in Kansas and Missouri. The accidents happened on service lines
supplying gas to homes and were due to corrosion and other causes. As a result, Congress became
concerned about the safety of gas piping leading up 1o buildings. Congress felt that customers of
distribution pipeline operators may nct understand the need for basic maintenance of customer piping

Therefore, as provided by 49 U.S.C. §60113(a) (formerly section |18(b) of the Natural Gas Pipeline
Safety Act of 1968), Congress directed DOT to-
prescribe regulations requiring an operator of a natural gas distribution pipeline that does not
maintain customer-owned natural gas service lines up to the building walls to advise i1ts customers
of -
(1) the requirements for maintaining those lines,
(2) any resources known 1o the operator that could assist customers in camying out the
maintenance;
(3) information the operator has on operating and maintaining its lines that could assist
customers; and
(4) the potential hazards of not maintaining the lines

C. Rulemaking Proposal

In response 1o this Congressional mandate, RSPA published a notice of proposed rulemaking
(NPRMX 59 FR 5168; February 3, 1994) on customer notification. The NPRM proposed to define the
piping covered by the mandate (“covered piping”). The NPRM also proposed to establish the details of
advice that operators who do not maintain covered piping up to building walls would have 1o give their
customers.

In a supplemental notice of proposed rulemaking (SNPRM)(59 FR 13300; March 21, 1994), RSPA
expanded the proposed rules to cover certain exterior cusiomer piping that is above ground. The
SNPRM also clarified that the proposed rules were not limited to operstors who are local distribution
companies. Other operators (primarily transmission companies) that supply gas 1o customers through
_ervice lines were covered as well. RSPA also announced in the SNPRM that the proposed rules did not
apply 1o customer piping that branches from a customer’s primary gas supply line to supply gas to
secondary equipment, such as pool heaters and yard lanterns.
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D. Advisory Committee Review

RSPA presented the NPRM and SNPRM for deliberation by the Technical Pipeline Safety Standards
Committee (TPSSC) at a meeting in Washingion, D.C. on May 11, 1994. TPSSC is RSPA’s statutory
advisory committee for gas pipeline safety. The committee comprises |5 members, representing
industry, government, and the public, who are technically qualified to evaluate gns pipeline safety
TPSSC's report of its deliberation is available in the docket of this proceeding.

TPSSC voted unanimously to find the proposed rules technically feasible, reasonable, and practicable,
provided RSPA made the following changes: (1) delete information on age, location, and material of
customer piping from proposed §192.16{(a)4); (2) when customer piping does not enter a building. end
covered piping at the point of custody transfer; (3) apply the proposed rule only to buried residential and
small-commercial lines; and (4) delete “transmission or” from proposed §192.1&{a) to limit the rule to
distribution operators. The next section discusses how we handled TPSSC's recommended changes in
developing the final rule.

I1. Discussion of Comments aad TU3SC Recommendations

A, Commenters

We received written comments from $7 persons in response to the NPRM and SNPRM. The comments
came from: 47 pipeline operators; § state pipeline safety agencies (Maryland, Kansas, lowa, Michigan,
and Missouri); 4 trade associations (American Gas Association (AGA), Interstate Nawural Gas
Association of America (INGAA), Western Mobilehome Parkowners Association (WMPA). and Texas
Gas Association (TGA)); and | federal agency (National Transportation dafety Board (NTSB)).

Most commenters directed their remarks to specific issues. This section of the preamble discusses our
resolution of significant issues in light of comments and TPSSC recommendations.

B. The Term "Customer-Cwned Service Line™

The mandate applied to customer piping Congress called "customer-owned service lines.” So the
NPRM and SNPRM used this term to designate the customer piping covered by the proposed rules

Despite its siatwtory origin, many commenters felt the term “customer-owned service line” would be
.onfusing in a Part 192 regulation. They said many service lines under Part 192 include piping owned
by customers. Consequently, they argued the term was too similar to "service line” to distinguish
customer piping not regulated by Part 192 from service lines reg-lated by Part 192. The commenters
suggested as alternatives the names “supply pipe.” "yard line.” “fuel line.” and "customer-owned
piping.”

We agree that "customer-owned service line” would be a misnomer in Part 192. The term could ecasily
be confused with "service line,” because some customers own the portion of a service line on private
property between & distribution main and customer meter. Also, other customers (particularly tenants)
may not own any of the piping through which they receive gas from an operator. For these reasons, we
did not use the term “"customer-owned service line” in the final rule.
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At the same time, we did not nume covered piping as commenters suggested. Since Part 192 currently
refers to piping beyond the end of a service line as "customer’s piping” (see §192.3, service lin¢),
referring to that piping by another name would be confusing. Instead, to designate piping covered by
the final rule, we used “customer's piping” with other descriptive wording (§192.16(a)).

C. End of Covered Piping

To delineate the customer piping covered by the proposed rules, the NPRM and SNPRM defined the
term "customer-owned service line.” The definition proposed was: "s pipeline that transports natural
gas or petroleum gas from a service line to (1) an exterior wall of a building, or (2) end-use equipment”
(proposed amendment to §192.3).

Most com nenters thought the proposed end of covered piping was unclear. One concern was the end of
covereu piping when customer piping leads to more than one building  Another concern was the end
when customer piping leads both to a building and to outdoor equipment, such as a lantern. Still another
concern was the end when customer piping does not enter a building, which happens at some plants. In
regard to pl u.is, AGA argued the end should be at a location equivalent 1o 8 building wall, such as the
plant fence or poir  of custody transfer. Similarly, TPSSC recommended ending covered piping at a
custody transfer point when there is no building.

A stated above, we intended the proposed rules 1o apply 10 customers’ primary gas supply lines.
Branch lines that serve pool heaters, yard lanterns, or other types of secondary equipment were not
intended to be covered. The final rule (§192.16(a)) clarifies this poini by covering customer piping up
to gas utilization equipment only when the customer’s piping does not enter a building. Also, 1o avoid
the confusion of where covered piping ends when customer piping enters more than one building, the
final rule refers to the first building. We used the term "gas utilization equipment” instead of “end-use
equipment” for consistency with present terminology in Pant 192 (e.g.. §192.197(aX5)).

When customer piping does not enter a building, we agree that a perimeter fence (or wall) surrounding
the gas utilization equipment serves the purpose of a building wall under the mandate. Thus, when there
is no building, under the final rule, covered piping ends at the gas utilization equipment or at the
intersection of the first fence (or wall) that encloses the equipment (if such a fence (or wall) exists) The
fence (or wall) may surround the plant, pan of the plant, or just the equipment

We did not adopt custody transfer to demarcate the end of covered piping when customer piping does
not enter a building. Because custody transfer arguably occurs when gas enters piping not owned by the
operator, none of the customer piping downstream from a service i.ne would come under the
notification rule.

D Aboveground Customer Piping and Short Sections of Piping Between Meters and Buildings

Many commenters, including AGA and Missouri, recommended that the final rule apply only 10 bunied
piping. Generally, the commenters felt that aboveground piping presents iess nsk than buried piping
The commenters said operators or customers would see any deteriorated piping or they would smell any
leaks. Further, the commenters envisioned that any leaks would go directly o the atmosphere and not
migrate into a building. TPSSC also recommended that we limit the final rule to buried piping.

The chief reason, however, that most commenters wanted 10 restrict the final rule to buried piping was
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to reduce the number of customers that would have 1o be notified. This point was emphasized by AGA
at the TPSSC meeting, convincing TPSSC to overturn an earlier vote against excluding aboveground
piping. Millions of additional customers would have to be notified if aboveground piping were covered.
since most service lines, including lines that end at meters next 1o buildings, connect 1o short sections of
aboveground piping. For example, one operator said it would have to send 1.3 million notices if the rule
covered aboveground piping, compared with 68,000 notices if only buried piping were covered. This
operator argued that since the accidents that produced the mandate all involved buried piping, Congress
did not intend the mandate to cover aboveground piping. In addition, according to WMPA, if the rule
covered aboveground short sections of piping. it would affect most of the 2,950 mobilehome parks in
California with master meter systems. WMPA said mobilehomes in these parks are usually connected
to gas meters by short flexible pipe that is the responsibility of the mobilehome owner. WMPA
recommended that the final rule not apply to aboveground piping less than 6 fect long.

We 100 were concerned about the impact of the proposed rules on short sections of piping between
customer meters and buildings. So, in the NPRM and SNPRM, we asked for public comment on
whether these short sections of piping are properly installed and periodically maintained. One operator
commented that trained operator or heating contractor personnel install the short sections  Another
operator said installation is done according to the National Fuel Gas Code, interior gas piping standards
produced by the American National Standards Institute and the National Fire Protection Association
Several operators said that short sections seldom or never leak. A few operators reported they
periodically inspect short sections for leaks and advise customers of any problems. However, one
operator said it does not check commercial or industrial piping. Two other operators said they check for
leaks when they tumn gas on or when they receive leak reports. WMPA commented that leak surveys
normally include the customer's connector pipe, and that mobilehome owners are advised of any needed
rerairs.

These comments and the TPSSC recommendation convinced us that aboveground customer piping
should not be regarded as covered piping. First of all, we recognize that if aboveground piping were
covered, almost every gas customer in the U.S. would have 1o be notified. And there is no evidence that
a notification program of this magnitude would result in a comparable increase in public safery. Nordo
we think Congress contemplated a huge, nationwide notification program. Although the mandate
arguably applies 1o any customer piping up to building walls, the fact that the accidents that led to the
mandate happened on buried servicq lines means it is reasonable to conclude that Congress intended the
mandate to cover only buried customer piping. This conclusion is congruous with the risks involved,
because as the comments indicate, aboveground customer piping poses much less risk than buned
customer piping. Therefore, the final rule applies only to buried piping (§192.16(a)). As a result. shont
sections of customer piping between customer meters and building walls that are entirely aboveground
are n~t covered by the final rule.

E Farm Taps and Industrial Taps

The proposed rules applied to customers served by "farm taps” or "industrial taps.” Farm tap is industry
jargon for a pipeline that branches from a transmission or gathering line 1o deliver gas 1o & farmer or
other landowner. Similarly, an industrial tap is a pipeline that branches from a transmission or
gethering line to deliver gas to an industrial plant. So companies primarily engaged in the transmission
or gathering of gas operate most farm taps and industrial taps.

About a third of commenters argued against this proposal, saying that Congress intended the mandate to
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apply only to local distribution companies. In support, they pointed out that residential accidents
prompted the mandate. They also said that customers served by farm and industrial taps are more likely
than residential customers to be familiar with the need to maintain gas piping. In this regard, a gas
production company said its lease agreements with farm tap customers make them aware of their
responsibility for maintenance. TPSSC also recommended that we limit the final rule to distribution
operators and 1o residential and small commercial customers.

We do not believe these arguments and TPSSC recommendations justify excluaing farm tap and
industrial tap customers from the final rule. To begin with, while we recognize that Congress was
primarily concerned about residential customers, the mandate is not so limited. Congre:s applied the
mandate to "operators of natural gas distribution pipelines.” But these operators are not just local
distribution companies as the commenters suggested. Some operators primarily engaged in the
gathering or transmission of gas also operate distribution pipelines. They do so when they deliver gas
directly to customers through farm taps and industrial taps. In fact, because portions of these delivery
lines qualify as service lines, gathering and transmission operators report them as distribution pipelines
under 49 CFR 191.13. Moreover, farm and industrial tap customers are not immune from harm by
potential hazards that could occur on their piping. And surely not all farm and industnal tap customers
know enough about gas piping safety to make even a single maintenance notice unnecessary

Therefore, application of the final rule does not depend on the nature of an operator’s primary business

To clarify this point, we reworded the final rule (§192.16(a)) so that it applies to operators of service

lines, instead of ransmission or distribution operators as proposed.  Although this change made ut

unnecessary to define "farm tap” or "industrial tap,” operators of these taps are not excepted from the
nal rule.

We recognize that local distribution companies operate some metered farm taps on transmission lines
In these cases, the local distribution company is responsible for compliance with the final rule

F. Meaning of "Maintain™

The mandate applies to operators who do not "maintain” customer piping up to building walls. What
Congress meant by "maint.in” is important, because operators who maintain customer piping up to
building walls need not advise customers of the need for maintenance. Because "maintain” is inexact.
the NPRM and SNPRM proposed to clarify the mandate by giving “maintain” a particular meaning:
"maintain,..1o Part 192 standards” (proposed §192.16(a)).

Commenters thought the standards in Part 192 were not an appropriate gauge of whether an operator
maintains covered piping as Congress had in mind. One operator put it this way: while it may be
reasonable to conduct a leakage survey every 3 years (under §192.723) up 1o the nearest building wall
and, if 8 leak is detected, shut off the flow of gas, it would not be reasonable to maintain a customer's
piping to meet all Part 192 maintenance standards. Ancther operator thought the proposal was
unreasonable because it would require operators 1o send notices 1o customers even if operators maintain
covered piping according to State requirements, but not 1o Pan 192,

RSPA agrees that operators would have difficulty meeting Part 192 maintenance standards on covered
piping. Operators may lack permission from property owners to take maintenance action ot lack the
necessary information upon which to base maintenance action. For example, under §192.725, each
disconnected sen ice line must be pressure tested as & new line. Yet operators probably would need
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access 1o the customer's building and other permission from the customer or property owner (0 do this
test on a customer's piping. Another example is §192.455(a), which provides that cach buned pipeline
installed after July 31, 1971, must be protected against external corrosion. This regulation presumes
operators know the installation date of their pipelines, a fact they may not know for a customer’s
pIpIng

Upon further consideration, we are defining "maintain” o mean whatever maintenance is reasonable for
operators to do on covered piping, considering the Congressional intent. Although the legislative
history casts little light on what Congress meant by "maintain,” it does show that Congress was
concemed about corrosion-related accidents on service lines.

Preventing and correcting hazardous leaks are the major safery reasons to maintain gas pipelines. The
comments show that many operators already check customer piping between customer meters and
building walis for leaks. Some uperators may check for leaks while doing routine leakage surveys on
their own pipelines under §192.723. 1f a leak is found, depending on the nature of the leak, they either
shut off the flow of gas or wam the customer to repair the leak.

Besides leakage checks, another reasonable maintenance activity is to monitor customer piping for
corrosion, a major cause of leaks on metallic pipelines. More specifically, operators must periodically
monitor their buried metallic service lines for externa! corrosion under §192.465 With permission from
the land owner or tenant, operators could also moaitor covered piping according 1o this standard.
However, rather than take the specified remedial action, which might be difficult to do or covered
piping. they could shut off the flow of gas or warn the customer to repair any harmful corrosicn found

Considering the reasons for maintenance, Congress's concern about corrosion, present industry
practices, ¢ 'd commenters’ advice, we believe "maintain” means periodic checking for leaks and
corrosion, with appropriate follow-up action. Thus, the final rule (§192.16(a)) provides that operators
who do not maintain covered piping according to §192.465 (if applicable) and §192.723, with
appropnate remedial action, must send the customer a maintenance notice

In accordance with Executive Order 12898 on Environmental Justice, we have considered the potential
effect of this final rule on minority and low income customers. Because the rule applies only to gas
operators who do not inspect certain customer piping, the rule will not impose direct costs on gas
customers. However, some customers may incur indirect costs of the rule. Customers who own exterior
gas piping and decide to heed the gas company’s maintenance advice could face large repair bills,
depending on the condition and amount of their piping. Indirect costs can also arise when operators
who inspect customer-owned piping discover that it is leaking or otherwise unsafe and require
customers to repair the piping if gas service is 10 continue

We cannot predict which customers would be likely 10 incur these indirec: costs. However, the
proportion of minority and low income customers that might incur them -hould be small, because most
minority and low income gas customers are lenants. As tenants, they ca :-sonably be expected 1o
refer the matter of piping maintenance or unsafe piping to their landlords, who are responsible for
corrective action.

When minority and low income customers must bear the indirect costs themselves, voluntary
organizations and local welfare agencies can reasonably be expected 1o provide assistance, especially in
response 1o gas shut off situations if the health of customers is affected. In addition, we expect that
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states adopting this final rule will monitor its effect on minority and low income gas customers and find
additional ways to lessen the indirect cost burden. For example, states may require operators to stand
the cost of maintenance or establish a ‘und to pay for maintenance that minority and low-income
customers cannot afford.

Despite the potentially low impact of this final rule on minority and low income customers as a whole
and efforts to defray indirect costs, the cost of piping maintenance will unavoidably be a hardship for
some mincrity and low income customers. Still, in view of the high safety risk of deteriorating
residential gas piping and Congress's mandate that operators wamn customers about this potential
problem, we see no fiederal regulatory alternative that would lessen the potential cost burden. We will,
however, examine this issue further in the report 1o Congress on the safety of customer-owned service
lines that is required by section 115(b) of the Pipeline Safety Act of 1992 (Public Law 162508, 106
Stat. 3296).

G. Customer Responsibiliry

The NPRM and SNPRM proposed that operators who do not maintain covered piping must noufy the
customer that "the customer owns and is respeasible for the maintenance of the customer-owned service
line" (proposed §192.16(a)1)). The purpose of this proposal was 10 alert customers that the operator
does not maintain the customer’s piping.

AC A and several operators pointed out that customers who occupy rental properties. especially
commercial buildings, may not own the piping through which they receive gas. Other commenters
observed that operators may not know who owns the customer’s piping.  One solution a commenter
suggested was that the notice advise rental customers to refer the maintenance advice to the landlord

Another consideration, not raised by commenters, is that many stales now require operators to do some
maintenance on customer piping. In these states, it would be incorrect for operators to notify customers
that the customers or their landlords are responsible for maintenance of customer piping.

Thus, it appears the proposal could be confusing or incorrect in some circumstances if included in
maintenance notices. To avoid this confusion, the final rule (§192.16(b) 1)) merely requires operators
to notify customers that the operstor does not maintain the cusiomer's piping

Some operators may do a level of mairtenance on customer piping (either voluntarily or under State
law) that does not reach the minimum level prescribed by the final rule. If these operators wish to
avoid advising customers that they do not maintain customer piping, they would have to increase their
maintenance to the minimum level.

H. Requirements for Maintenance

Under the mandate, operators who do not maintain covered piping must advise their customers of the
requirements for maintenance of that piping. To carry out this feature of the mandate, the NPRM and
SNPRM proposed that operators notify customers "of the essential elements for proper
maintenance..such as those listed in subpart M of [Part 192] or those listed in applicable local building
codes” (proposed §192.16(a)2)).

Many commenters, including lowa, Michigan, AGA, and TGA, recommended that the final rule not
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refer to Part 192 or local codes as examples of the essential elements of maintenance. The objection
expressed most ofien was that Subpart M of Part 192 is not apprupriate for customer piping downstream
from meters; it was written for operators, not customers. Commenters also said the proposed rule was
indefinite about which sections in Subpant M to apply to customer piping. Several commenters said that
Subpart M and the local codes may conflict with each other, forcing operators to choose which standard
is appropriate for customers to follow. One commenter stated it would be unreasonrble to require
operators to leam the essential elements of local building codes applicable to maintenance of customer
piping and then send that information to each customer. For example, one large distribution company
said it would be especially burdensome to examine the details of local codes in the 535 cities, towns,
and communities it serves, and to continually keep abreast of them.

Alternatively, INGAA and an operator suggested that the final rule specify the maintenance advice
operators are (o give customers, instead of leaving it to the operator's discretion. INGAA said this
approach would minimize the potential liability for giving inappropriate advice. The operator said it
would reduce the confusion of different operators giving different advice to similar customers. Two
operators thought we should limit the maintenance advice to periodic leakage surveys. Also, two other
operators advised us to mention corrosion control as an example of essential maintenance.

We believe Congress used the word “requirements” in the sense of actions that are necessary for
maintenance, rather than required by law for maintenance. So we proposed that operators use local
codes, Subpart M of Part 192, or other sources as a guide to identify essential elements of maintenance
Although many commenters interpreted the proposal to the contrary, we did not intend for operators 10
keep abreast of local code requirements applicable to maintenance of customer piping. Nor did we
intend for notifications 1o bring customers up to date about their obligations under local law

We recognize, though, that the proposed rules gave operators wide latitude 1o decide what maintenance
advice to provide customers. We also recognize that confusion could result if operators gave different
advice in similar situations. So we adopted the suggestion to specify essential maintenance advice We
based the specified maintenance advice on the recommendations of commenters and the decision
discussed above on the meaning of "maintain.” Since the specificd maintenance advice is commonly
found in pipeline safety programs, we doubt it conflicts with local codes.

Consequently, the final rule (§192.16(b)3 )i)-(iii)) does not require notice of any provisions of Subpan
M of Part 192 or of any local code requirements. It simply requires operators to notify customers that
their buried gas piping should be periodically inspected for leaks. periodically inspected for corrosion, if
the piping is metallic; and repaired if any unsafe condition is found. By referring to buried piping, the
notice will encourage customers to apply the advice to any bunied piping they may have besides their
primary supply line.

| Maintenance Assistance

The mandate requires that operators advise customers of any resources known to the operator that could
assist customers in carrying out maintenance. In response, we proposed that operators notify customers
"of available resources that could aid the customer in obtaining maintenance assistance, such as the gas
pipeline operator, the state licensing board for plumbers and state plumbers’ associations, Federal and
state gas pipeline safety organizations, the local building code agencies, and appropriate leak detection,
gas utility, and comosion protection contractors” (proposed §192.16(4)3)).

Many commenters said it would be 100 burdensome to maintain current lists of agencies, associations,
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and contractors over wide areas. They said customers could easily find maintenance assistance by
consulting the local better business bureau or chamber of commerce. A few commenters were
concerned the proposed rule would cause suits to be filed against the operator for unfair competition if
notices omitted appropriate contractors, or for negligence if recommended contractors caused injunes or
did unsatisfactory work. One commenter thought the proposed rule was unfair because it would force
operators to refer customers to businesses that compete with the operators to provide maintenance
services on gas piping.

In view of these comments, we decided to require operators to give only gencral advice about
maintenance assistance. Operators need not maintain lists of specific contractors that might do
maintenance work on customer piping. Although government agencies probably could advise
customers about State or local laws, this advice probably would not be helpful in carrying out
maintenance. Instead of advising inquirers about the details of maintenance, agencies and associations
probably would refer them to contractors. Since customers can leam the names of contractors through
the vellow pages or local chambers of commerce, the final rule does not require notice of specific
contractors, agencies, or associations. The rule (§192.16(b)X5)) simply requires notice that the operator
(if applicable), plumbers, and heating contractors may be contacted for assistance in maintaining and
locating the customer’s piping. Under this rule, if an operator does not offer such assistance, it would
not have to mention itself as a possible source of assistance. Al the same time, an operator may not
mention only itself as a source of assistance on customer piping.

J. Other Helpful Information
|. General

The mandate requires that operators provide information the operator has on operating and maintaining
its lines that could assist customers. In turn, we proposed that operators notify customers of “any
information that the operator has concemning the operation and maintenance of the customer-owned
service line that could aid the customer, such as information on excavation damage prevention, local
codes and standards (when applicable), and the age, location, and material of the customer-owned

service line” (proposed §192.16{a)(4)).
2. Age. Location, and Material

TPSSC and about a third of commenters urged us not 1o require operators to provide information about
the age, location, and material of customer piping. Several commenters said that because the
information was site specific, operators could not use a notice generally applicable to all customers, as
contemplated in the NPRM. Others said operators typically do not have the proposed information about
customer piping, and it would be an undue burden to get it A number of commeuters also

pointed out that the age of customer piping may not correspond to the date the operator established gas
service, because the customer may have replaced or altered the piping since that date

We agree that operators may not have the proposed information about customer piping, since they are
not required by Part 192 to maintain the piping. Also, obtaining the information would be a significant
burden that Congress did not intend operators to assume. The mandate requires operators (o give
customers helpful information based on the operation and maintenance of the operator’s pipelines. The
mandate does not require operators to gather information about customer piping. Even when operators
do have some information sbout customer piping, requiring them 1o add the information to notices
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might not aliow the operators (0 use a general notice 1o meet the notification rule. Therefore, this final
rule does not require operators to notify customers of the age, location, and material of customer piping

As a result, operators may send eacl. customer a notice on the proper maintenance of customer piping in
general. Notices need not be tailored 1o meet specific customer situstions. Howeve ', cperators who
have specific information about customer piping and wish to include it in notices are encouraged to do
50.

3. Local Laws

For reasons discussed above conceming proposed §192.16(a)2), several commenters suggested that the
final rule not make operators responsible for advising customers about local laws. Since local building
codes would be burdensome for operators to track, are the responsibility of local agencies to enforce,
and are unlikely to contain instructions on how to carry out piping maintenance, the final rule does not
require notice of local laws.

4. Excavation Damage Prevention

Two operators asked us to clarify the information they would have to provide about excavation damage
They suggested the notice stress the need to locate piping before excavating and to dig with care

We agree that this information would be helpful to customers, because of the large number of gas
pipe..ne accidents attributable to excavation damage. The final rule (§192.16(b)4)) reflects these
comments. However, operators are not required to notify customers to contact "one-call”™ systems to
learn the location of buried customer piping before excavating. One-call systems provide such service
only for piping of companies that are members of the system. One-call systems generally have no
information regarding customer piping.

Apar from the maintenance requir-ments discussed above, information about preventing excavation
damage 15 probably the most significant information operators have about operating and maintaining
their own pipelines that would be helpful 1o customers. In the interest of producing a general notice
limited 10 basic advice, the final rule does not require notice of any other information related to
operation and maintenance of the operator's pipelines. However, operators may supplement the required
informarion as they deem appropriate.

K. Potential Hazards

The mandate requires that operators notify customers about the potential hazards of not maintaining
customer piping. As proposed in the NPRM and SNPRM, operators would have 1o advise customers of
“the potential hazards of not maintaining the customer-owned service line, such as corrosion and gas

leakage"” (proposed §192.16(a)5)).

Only a few commenters addressed this proposal. Two commenters thought it would be unfair if
operators had to wam their customers that gas piping can be hazardous, while their competitors, fuel oil
and electric companies, do not have to give a similar wamning. One commenter said that sending notices
about potential hazards would not be compatible with the goal of market expansion. Another
commenter requested that in the final rule, we insert “reasonably foreseeable™ before "potential hazard.”
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Although we do not have discretion under the mandate not to require notice of potential hazards, we did
not find the arguments against such notice persuasive. The risks involved in using fuel oil and
electricity have not demanded the same level of public attention as gas pipeline risks. So, from a public
policy standpoint, it is not unfair if only gas pipeline operators must wam their customers of risks

Also, we do not agree that wamning customers of potential hazards is incompatible with business
expansion. Part 192 already requires operators to post signs over their pipelines waming of potential
danger (§192.707), and 1o educate the public to recognize gas pipeline emergencies (§192.615). These
programs and the abundant advertisements about using "one call” systems to guard against the hazards
of excavation damage have, 1o our knowledge, not adversely affected the growth of business. Indeed,
we believe people prefer to do business with socially responsible companies that do not hesitate 1o
publicize information that could help prevent accidents. Finally, to qualify “potential hazard” the way
one commenter suggested would not enhance the clarity of the final rule.

The proposal concerning notice of potential hazards is adopted in this final rule as §192. 16(b)X2) - the
second item in the list of information to be provided, rather than the last item, as proposed. This
rearrangement encourages operators 1o wam customers of potential hazards at the beginning of notices
instead of at the end. A notice may mention just two potential hazards: corrosion and leaks. Most
commenters referred to these potential hazards in response to the proposal, and service line accidents
generally involve these hazards.

L. Frequency and Time of Notification
1. General

The mandate does not specify how often operators must give their customers maintenance advice or
when they must give them the advice. To clarify these points, we proposed that operators notify
«xisting customers within 6 months after publication of the final rule, and new customers within that
time or within 30 days after the service line is placed in service, whichever is later (proposed
§192.16(b)).

2. Number of Notices

Several commenters thought the final rule should clearly state whether operators must notify a customer
more than once. Other commenters, including NTSB, felt 2 single notice 1o each customer would not be
sufficient. They recommended that operators send notices annually (to refresh customer memory),

every 2 years, every 5 years, or occasionally.

A single notice sent to each present and future customer would satisfy the mandate. None of the
advocates for more frequent notification showed that edditional notices would significantly improve
safety. Furthermore, the cost of periodic notices would be high, and the effect of customer notification
on accident prevention is uncertain. There is also an absence of accumulated accident data on customer
piping from which to project the benefits of sending multiple notices (o the same cuslomers.
Consequently, the final rule expressly states that operators must notify each customer only once.

3. New Customers

Three commenters said the proposed rule was unclear whether “new customers” meant new custome. 2
on new service lines or new customers on existing service lines. A few operators said it wruld be a
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tremendous burden to notify every new customer on an existing service line because of the large
changeover in customers. One operator said it has over 100,000 of 5L~ new

customers annually. These operators would prefer to notify only the first customer on a new service line
or 1o send notices to all customers periodically.

For the mandate to have & continuing effect on customer safety. each present and future customer must
receive a maintenance notice if the operator does not maintain covered piping. There would be no
continuing effect if operators were to notify just existing customers and the first customers on new
service lines. As these customers leave, their successors might lack necessary maintenance information,
and the safety of customer piping might decline. So the final rule applies to all new customers.
Operators can mitigate the burden of notifying large numbers of customers by inserting general notices
in billing envelopes.

To avoid confusion, the final rule does not distinguish new customers from existing customers. Instead,
the rule (§192.16(c)) requires operators to notify each customer by a certain date, as discussed next.

4. Time of Notification

AGA and several operators recommended a compliance time of | year to notify existing customers,
instead of 6 months as proposed. They argued that operators would need more time to leam which
customers to notify, 1o draft and send notices, and to instruct personnel to handle inquines. These
commenters also said more time would ease the burden on staff by allowing operators to spread

notifications over a longer period.

For new customers, one operator advised that sending notices within 30 days after the customer's service
L -gins would not fit the company’s billing cycle. AGA and INGAA suggested an appropriate time o
notify new customers would be the time of first billing, rather than when a service line is placed in
service.

We proposed a 6-month compliance period to notify existing customers based primarily on our estimate
of the time needed to prepare and send out notices. However, in view of the additional information
commenters provided, | year now seems more appropriate. Further, because service lines are often left
in service during customer changeover, the suggestion to notify new customers upon [irst billing seems
reasonable. However, some operators may not choose billing as the method of notification. And, as one
commenter remarked, many farm tap customers who receive gas under a right-of-way agreement are not
billed. Considering the variations among billing cycles and the altiernative means of distributing
notices, we believe 90 days after first receipt of gas at a particular location would be a reasonable
deadline by which to notify new customers. Therefore, the final rule requires operators to notify each
custumer not later than | year from today or 90 days after the customer first receives gas at & particular
location, whichever is later (§192.16(c)).

M. Records

The mandate does not require that operators keep records of the advice they give customers. However,
as & way to check compliance, we proposed that “each operator must keep a record of the wnitten
no*ifications” (proposed §192.16(c)).

AGA and several operators said the type of record and the retention time were unciear under the
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proposed rule. Maryland suggested that 1o see if operators have notified customers, inspectors would
have to inspect a record of the date & notice was sent, the name of the customer, and a copy of the
notice. In contrast, several operators thought keeping a list of notified customers and the dates they
were notified would be too burdensome. Three operators suggested the final rule just require
maintenance of a copy of the notice being sent to customers.

To check compliance, RSPA and State inspectors will need to view a copy of the notice operators send
customers and evidence that notices have been sent to customers. This evidence may refate to the
overall notification process, and need not be customer-specific. For example, a record showing the
approximate dates notices are mailed or a written procedure for the notification process would be
evidence notices have been sent. More in depth checks on compliance could be conducted where
warranted without requiring more detailed records. Therefore, we clarified the final rule to provide that
operators must maintain a copy of the notice currently in use and evidence that the notices have been
sent to customers as required (§192.16(d)). Evidence of notifications more than 3 years old may be
discarded.

N. Master Meter Operators

One commenter recommended that we specifically exempt operators of master meter systems from the
final rule. Operators of master meter systems purchase gas from pipeline companies through master
meters, and then resell and distribute the gas to customers. The customers are usually residents of

mobilehome parks or housing projects, the operator’s primary enterprise.

In developing the NPRM, we assumed the proposed rules would not affect many master meter operators
because they generally own ail gas distribution piping up to each customer's dwelling. However, as
stated above, WMPA advised that the proposed rules would affect mobilehome parks in California
because of customer-owned short sections of connector piping. Although that piping was aboveground
and would not come under the final rule, it is reasonable to assume that buried connector piping may
occur in some master meter systems. So the proposed rule may have affected small entities to a larger
extent than we first pictured.

To mitigate this impact, the final rule (§192.16(c)) allows master meter operators 1o continuously post a
general notice as an alternative to sending notices to customers individually. This type of notification s
appropriate for master meter systems because there is commonly a prominent place visited by residents,
such as a management office, that is suitable for such posting.

Although the final rule probably does not affect many master meter operators, we did not adopt the
suggestion to specifically exempt these operators. As operaturs of distribution pipelines, they come
under the mandate when they do not maintain buried customer piping up 1o building walls. Also, there
is no evidence to suggest that customers of master meter operators have less need for safety information
than customers of other operators.

IIL Regulatory Analyses and Notices
A. Executive Order 12866 and DOT Policies and Procedures

The Office of Management and Budget (OMB) does not consider this final rule to be a significant
regulatory action under section 3(f) of Executive Order 12866. Therefore, OMB did not review the final




rule. Also, DOT does not considar the final rule to be significant under its regulatory policies and
procedures (44 FR 11034, February 26, 1979). A final regulatory evaluation is available for review in
the docket

B. Executive Order 12612

We analyzed the final rule under the principles and criteria in Executive Order 12612 ("Federalism™).
The final rule does not have sufficient federalism impacts to warrant preparation of a federalism
assessment.

C. Regulatory Flexibility Act

| centify, under Section 605 of the Regulatory Flexibility Act. that this final rule will not have a
significant economic impact on a substantial number of small entities. For purposes of that act. umall
entities supply gas to fewer than 10,000 customers, and most small entities are operators of master
meter systems. As discussed above, most master meter operators do not come under the final rule
because they own all gas piping tp to building walls. Master meter operators that do come under the
rule may comply merely by posting a notice in a prominent location. So compliance cost will be
nominal for the bulk of small entities. The remaining small entities, mostly operators of distribution
systems in small towns, will be subject to the same rule as other operators. Buy, as explained above,
operators can either avoid notification costs by maintaining covered piping. or mitigate costs by
including general notices in billing envelopes.

D. Paperwork Reduction Act

OMB has approved the information collection requirements of this final rule under 44 U.S.C. Chapter
i5.

List of Subjects in 49 CFR Part 192
Natural gas, Pipeline safety, Reporting and recordkeeping requirements
RSPA amends 49 CFR part 192 as follows:

Part 192 [Amended)

1. The authority citation for pan 192 is revisad to read as follows

Authority: 49 U.S.C. 5103, 60102, 60104, 60108, 60109, 60110, 60113, and 601 18, 49 CFR
1.53.

2. Section 192.16 is added to read as follows
§192.16 Customer notification.

L
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(a) This section applies 10 each operator of a service line who does not maintain the customer’s
buried piping up to entry of the first building downstream, or, if the customer’s buried piping dwss not
enter a building, up to the principal gas utilization equipment or the first fence (or wall) that surrounds
that equipment. For the purpose of this section, "maintain” means monitor for corrosion according to
§192.465 if the customer’s buried piping is metaliic. survey for leaks according 1o §192.723. and if an
unsafe condition is found, either shut off the flow of gas or advise the customer of the need 1o repair the
unsafe condition,

(b) Each operator shall notify each customer once in writing of the following information:

(1) The operator does not maintain the customer’s buried piping

(2) If the customer’s buried piping is not maintained, it may be subject to the potential hazards
of corrosion and |

(3) Buried gas piping should be -

(1) Peniodically inspected for leaks,

(ii) Periodically inspected for corrosion if the piping is metallic, and

(iii) Repaired if any unsafe condition is discovered.

(4) When excavating near buried gas piping, the piping should be located in advance. and the
excavation done by hand.

(5) The operator (if applicable), plumbers, and heating contractors can assist in locating,
inspecting, and repairing the customer’s buried piping.

(c) Each operator shall notify each customer not later than August 14, 1996 or 90 days after the
customer first receives gas at a particular location, whichever is later. However, operators of master
meter systems may continuously post a general notice in a prominent location frequented by customers.

(d) Each operator must make the following records available fo: ‘nspection by the Administrator
or a State agency participating under 49 U.5.C. 60105 or 60106:

(1) A copy of the notice currently in use, and

(2) Evidence that notices have been sent to customers within the previous 3 years.

Issued in Washingion. D.C. on

Ana Sol Gutiérrez
Deputy Administrator




Docket PS-135; Amdt. 192-74A

DEPARTMENT OF TRANSPGRTATION

RESEARCH AND SPECIAL PROGRAMS ADMINISTRATION

49 CFR Part 192

[Docket PS-135; Amdt. 192-T4A|

RIN 2137-AC32

Customer-Owned Service Lines

AGENCY: Research and Special Programs Administration (RSPA), DOT
ACTION: Final rule; response to petition for reconsideration.

SUMMARY: This action concerns a petition to reconsider the rule that requires operators of gas
service lines who do not maintain certain buried customer piping to notify customers of the need for
maintenance. The request to change the rule to clarify the exclusion of customer branch lines is granted
because some operators are apparently misconstruing the rule to cover these lines. The request to
change the rule to specify operator repair as a maintenance option is granted because a literal reading of
the rule's definition of maintenance excludes this legitimate option.

FOR FURTHER INFORMATION CONTACT: . M. Furrow, (202) 366-2392.

SUPPLEMENTARY INFORMATION: As directed by the 102d Congress (49 U.S.C §60113(a)).
RSPA issued a rule (49 CFF. 192.16) that requires certain operators of gas service lines to notify their
customers of the need to maintain buried customer piping (60 FR 41828; August 14, 1995). Operators
subject to this rule are identified in the first paragraph of the rule, as follows.

§192.16 Customer notification.

(s, This section applies to each operator of a service line who does not maintain the customer’s buned
piping up to entry of the first building downstream. or, if the customer's buried piping does not enter a
building, up to the principal gas utilization equipment or the first icnce (or wall) that surrounds that
equipment. For the purpose of this section, "maintain”™ means monitor for corrosion according to
§192.465 if the customer's buried piping is metallic, survey for leaks according to §192.723, and if an
unsafe condition is found, either shut off the flow of gas or advise the customer of the need to repair the
unsafe condition.

1n a petition dated September 8, 1995, the Amencan Gas Association (AGA ) asked RSPA to reconsider
this notification rule. AGA contends §192.16(a) is deficient in two respects. First, AGA 1s concerned
that §192.16(a) does not indicate that branch lines, serving secondary equipment such as yard lanterns
or pool heaters, are not part of the customer’s buried piping that operators must maintain to qualify for
exclusion from the rule. In fact, as AGA construes the rule, to avoid sending notifications operators
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would have to maintain most of these branch lines. For clarity, AGA recommends amending §192.16(a)
to refer 10 "buried gas supply piping” instead of "buried piping "

The amount of customer piping an operator must maintain 1o avoid sending customer notifications was a
significant issue in this rulemaking proceeding. Of particular concern was buried piping that branches
from the customer’s primary gas supply line to serve secondary equipment, such as a yard lantem or
pool heater. We addressed this issue in the final rule document as follows:

[w]e intended the proposed rules to apply to customers’ primary gas supply lines. Branch lines that
serve pool heaters, yard lantemns, or other types of secondary equipment were not intended to be
covered. The final rule (§192.16(a)) clarifies this point by covering customer piping up 1o gas
utilization equipment only when the customer’s piping does not enter a building. (60 FR 41822)

Given this history of §192.16(a) and the plain meaning of the rule, we do not agree with AGA that the
rule can reasonably be construed to apply to most branch lines serving yard lantems or pool heaters. As
AGA acknowledges in its petition, such lines typically do not enter buildings. Buiied customer piping
that does not enter & building is covered only if it serves the customer's principal gas utilization
equipment. And by their very nature, branch lines do not serve principal gas utilization equipment.

Nevertheless, the existence of the AGA petition indicates that some service line operators may be
misconstruing the rule. Since we want to make the rule as casy as possible for everyone to understand,
we have amended §192.16(a) to emphatically state that the customer’s buried piping does not include
branch lines that serve yard lanterns, pool heaiers, or other types of secondary equipment. We did not
feel AGA's suggestion to modify “piping” with "gas supply” would necessarily clarify the rule because
all customer piping provides a supply of g2..

Next, AGA argues that the definition of "maintain” is too restrictive because it does not mention repair
as a method of remedying unsafe customer piping. As a result, AGA suggests §192.16(a) could be
construed to require operators to send customer notifications even if they repair unsafe conditions on
customer piping. AGA recommends amending the definition of "maintain” to include repair as a
remedial measure.

We believe AGA's recommendation has merit. Operators may indeed choose to repair some unsafe
conditions on customer piping without shutting off the gas or advising the customer of the problem.
Such repair would be wholly consistent with the purpose of §192.16 - to promote the safety of customer
piping - and would exceed the required minimum level of maintenance. Thus, operator repair should
not be the basis for a charge of noncompliance with the rule. To preclude this possibility and clanfy the
rule, we have amended §192.16(a) as AGA recommends in the second part of its petition

Regulatory Analyses and Notices

Executive Order 12866 and DOT Policies and Procedures. The Office of Management and Budget
(OMB) does not consider this final rule to be a significant regulatory action under section 3(f) of
Executive Order 12866, Therefore, OMB did not review this final rule. Also, DOT does not consider
this fina: rule to be significant under its regulatory policies and procedures (44 FR 11034, February 26,
1979). Because this final rule merely clarifies an existing rule, the econcmic impact is too minimal to
warrant an evaluation of costs and benefits. However, an evaluation of the costs and benefits of the rule
revised by this regulatory sction is available for review in the docket.
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Executive Order 12612. We analyzed this final rule under the principles and critena in Executive Order
12612 ("Federalism™). The final rule does not have sufficient federalism impacts to warmant preparation
of a federalism assessment.

Regulatory Flexibility Act. | certify, under Section 605 of the Regulatory Flexibility Act, that this final
rule will not have a significant economic impact on & substantial number of small entities.  As
explained in Amendment 192-74 (60 FR 41828, August 14, 1995), most small entities do not come
urider the rule revised by this regulatory action, and those small entities that do mav exercise very low
cost mean: of compliance.

List of Subjects in 49 CFR Part 192

Natural gas. Pipeline safety, Reporting and recordkeeping requirements.

RSPA amends 49 CFR pan 192 as follows:

Part 192 |Amended)|

| The authority citation for part 192 continues to read as foliows:

Authority: 49 U.S.C. 5103, 60102, 60104, 60108, 60109, 60110, 60113, and 60118 49 CFR | 53.
2. Section 192.16{a) 1s revised 1o read as follows:

§192.16 Customer notification.

{a) This section applies to each operator of a service line who does not maintain the customer’s
buried piping up to entry of the first building downstream, or, if the customer’s buried piping does not
enter a building, up to the principal gas utilization equipment or the first fence (or wa!l) that surrounds
that equipment. For the purpose of this section, "custoi~er's buried pining" does not include branch
lines that serve yard lanterns, pool heaters, or other types of secondary equipment. Also, "maintain”
means monitor for corrosion according to §192.465 if the customer's buried piping is metallic. survey
for leaks according to §192.723, and if an unsife condition is found, shut off the flow of gas, advise the
customer of the need to repair the unsafe condition, or repair the unsafe condition.

Issued in Washington, D.C. on
Ana S0l Gutiérrez
Deputy Administrator

[FR Doc 95-30032 Filed 12-8-95: 8,45 am]




Docket No. PS 145; Amdt. 192-74 (192-75)

DEPARTMENT OF TRANSPORTATION

Research and Special Prograias Administration

49 CFR Parts 190, 191, 192, 193, 195, 198, and 199

[Docket No. PS 145; Amdt Nos. 190-6; 191-10; 192-74 (192-75); 193-10; 195-55; 198-2; 199-13|
RIN 2137-AC79

Pipeline Safety Program Procedures; Update and Corrections
AGENCY: Research and Special Programs Administration (RSPA), DOT.

ACTION: Final rule; correcting amendments.

SUMMARY: In response to the President’s Regulatory Reinvention Initiative, this rulemaking updates
and corrects pipeline safety program procedures by amending nomenclature, addresses, amendment
summaries, typographical errors, and penalty amounts. These editorial amendments impose no new

procedural requirements.
EFFECTIVE DATE: April 26, 1996.

FOR FURTHER INFORMATION CONTACT: L.E. Hermick a1 202-366-5523 or online at
herrickl@rspa. dot.gov.

SUPPLEMENTARY INFORMATION:
Background

In 8 memorandum dated March 4, 1995, the President provided direction to the heads of
Departments and Agencies on carrying out his regulatory reform initiative for reinventing the
government. As part of this initistive, RSPA reviewed existing pipeline safety regulations and idenufied
those that are outdated or in need of reform. RSPA also conducted public outreach meetings to discuss
*he pipeline safety program. A theme of this process and an issue ofien raised during the course of the
outreach meetings and other recent public contacts is the need to keep existing regulation updated. As a
result, RSPA reviewed its pipeline safety program procedures, 45 CFR parts 190-199 and identified
numerous instances in which these regulations were not up to date. These discrepancies include titles,
addresses, amendment summaries, typographical errors and statutory citations. For example, references
to the Natural Gas Pipeline Safety Act and the Hazardous Liquid Pipeline Safety Act have been deleted
and replaced with references to Public Law 103-272. Enacted on July 5, 1994, Public Law 103-272
revised, codified, and enacted the provisions of those Acts without substantive change as Chapter 601 of
Title 49, United States Code. This amendment makes those corrections. in addition, unnecessary gender
specific terms have been changed to gender neutral terms and other minor corrections have been made,
Since these amendments do not impose new requirements, notice and public procedure are unnecessary
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Rulemaking Analysis and Notices
Executive Order 12866 and DOT Regulatory Policies and Procedures

This final rule is not considered a significant regulatory acuion under section 3(f) of Executive
Order 12866 and, therefore, was not subject to review by the Office of Management and Budget. This
rule is not significant according to the Regulatory Policies and Procedures of the Department of
Transportation (44 FR 11034). This final rule does not require a Regulatory Impact Analysis, or a
regulatory evaluation or an environmental assessment or impact statement under the National
Environmental Policy Act (42 U.S.C. 4321 et seq.).
Executive Order 17612

This final rule has been analyzed in sccordance with the principles and criteria in Executive

Order 12612 ("Federalism™) and does not have sufficient federalism impacts to warrant the preparation
of a federalism assessment.

Regulatory Flexibility Act

1 certify that this rule will not have a significant economic impact on a substantial number of
small entities. This rule makes minor corrections which will not impose any new requirements on
persons subject to the Pipeline Safety Regulations; thus, there are no direct or indirect adverse economic
impacts for small units of government, businesses, or other organizations
Paperwork Reduction Act

There are no new infornation collection requirements in this final rule
Lists of Subjects
49 CFR Parnt 190

Administrative practice and procedure, Penalues. Pipeline safery
49 CFR Part 191

Pipeline safety, Reporting and recordkeeping requirements
49 CFR Pant 192

Pipeline safety, Reporting and recordkeeping requirements
49 CFR Part 193

Fire prevention, Pipeline safety, Reporting and recordkeeping requirements, Security measures.
49 CFR Part 195
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Anhydrous ammonia, Carbon dioxide, Petroleum, Pipeline safety, Reporting and recordkeeping

requirements.

49 CFR Pan 198

Grant programs, Formula, Pipeline safety.
49 CFR Pan 199

Alcohol testing, Drug testing, Pipeline safety, Reporting and recordkeeping requirements.

Accordingly, 49 CFR parts 190, 191, 192, 193, 195, 198, and 199 are corrected by making the
following amendments:

PART 190--|[AMENDED)]
| The authorty citation for part 190 is revised 1o read as follows

Authority: 49 U.S C. 5123, 60108, 60112, 60117, 60118, 60120, 60122, and 601123, and 49
CFR 1.53.

2 Section 190.] is amended by revising paragraph (a) to read as follows

§190.1 Purpose and scope.

{a) This part prescribes procedures used by the Rescarch and Special Programs Administration
in camrying out duties regarding pipeline safety under 49 U.S.C. 60101 et seq. (the pipeline safety laws)
and 49 U S C. 5101 et seq. (the hazardous material transportation laws).

L] - L]

3 Section 190.3 is revised o read as follows:
§190.3 Definitions.

As used in this part:

Hearing means an informal conference or a proceeding for oral presentation. Unless otherwise
specifically prescribed in this part, the use of “"hearing” is not intended to require a hearing on the
record in accordance with section 554 of title 5, U.S.C.

OPS means the Office of Pipeline Safety, which is part of the Research and Special Programs
Administration, U.S. Department of Transportation.

Person means any individual, firm, joint venture, partnership, corporation, association, State,
municipality, vooperative association, or joint stock association, and includes any trustee, receiver,
assignee, or personal representative thereof.

Presiding Official means the person who conducts any hearing relating 1o civil penalty
assessments, compliance orders or hazardous facility orders.

Regional Director means the head of any one of the Regional Offices of the Office of Pipeline
Safery, or a designee appointed by the Regional Director. Regional Offices are located in Washington,
DC (Eastern Region); Atlant. (ieorgia (Southen Region), Kansas City, Missouri (Central Region),
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Houston, Texas (Southwest Region); and Lakewood, Colorado (Western Region). Respondent
means a person upon whom the OPS has served a notice of probable violation. RSPA means the
Research and Special Programs Adminisiration of the United States Department of Transportation

State means a State of the United States, the District of Columbia and the Commonwealth of
Puerto Rico.

4. Section 190.7 is amended by revising paragraphs (d) and (1), introductory tex., to read as
follows

§190.7 Subpoenas; witness fees.

L] L] L L] .

(d) Service of a subpoena upon the person named therein shall be made by delivening a copy of
the subpoena to such person and by tendering the fees for one day’s attendance and mileage as specified
by paragraph (g) of this section. When a subpoena is issued at the instance of any officer or agency of
the United States. fees and mileage need not be tendered at the time of service. Delivery of a copy of a
subpoena and tender of the fees to a natural person may be made by handing them 1o the person, leaving
them at the person’s office with the person in charge thereof, leaving them at the person’s dwelling place
or usual place of abode with some person of suitable age and discretion then residing therein, by mailing
them by registered or certified mail to the person at the last known address, or by any method whereby
& tual notice is given to the person and the fees are made available prior to the return date.

L 1]

(i) Any person to whom a subpoena is directed may, prior 1o the time specified therein for
compliance, but in no event more than 10 days after the date of service of such subpoena, apply to the
official who issued the subpoena, or if the person is unavailable, to the Administrator, RSPA to quash or
modify the subpoena. The application thall contain a brief statement of the reasons relied upon in
support of the action sought therein. The Administrator, RSPA, or this issuing official, as the case may
be. may:

5. Section 190.9 is amended by revising paragraph (b) 1 )1) 10 read as follows.

£190.9 Petitions for finding or approval.

- L] L] L] -

B+
{]} aew
(i) The State agency certified to participate under 49 U.S.C. 60105,
L L - L] -
6. Section 190.201 is amended by revising paragraph (a) to read as follows.
§190.201 Purpose and scope.
(#) This subpart describes the enforcement authority and sanctions exercised by the Associate

Administrator, OPS for achieving and maintaining pipeline safety. It also prescribes the procedures
governing the exercise of that suthority and the imposition of those sanctions.
L] L] L - L]
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7. Section 190203 is amended by revising paragraphs (a), (b)1), (bX4), and (d) to read as
follows.

§190.203 Inspections.

(2) Officers, employees, or agents authorized by the Associate Administrator, OPS upon
presenting appropriate credentials, are authorized to enter upon, inspect. and examine, at reasonable
times and in a reasonable manner, the records and properties of persons to the extent such records and
properties are relevant to determining the compliance of such persons with the requirements of 49
U.S.C. 60101 et seq. or regulations, or orders issued thereunder.

{b) L ]

{1) Routine scheduling by the Regiona! Director of the Region in which the facility is located,

. - L] - .

(4) Report from a State Agency participating in the Federal Program under 49 U.S.C_ 60105,
L] L] L] L] L]

(d) To the extent necessary to carry out the resronsibilities under 49 U.S.C. 60101 et seq., the
Administrator, RSPA or the Associate Administrator, OPS may require testing of portions of pipeline
facilities that have been involved in, or affected by, an accident. However, before exercising this
suthority, the Administrator, RSPA or the Associate Administrator, OPS shall make every effort to
negotiate a mutually acceptable plan with the owner of those facilities and, where appropriate, the
National Transporiation Safety Board for performing the testing.

L] L] L] L] L]

8. Section 190.205 is revised to read as follows:
§190.205 Warning letters.

Upon determining that a probable violation of 49 U.S.C. 60101 et seq. or any regulation or order
1ssued thereunder has occurred, the Associate Administrator, OPS may issue 8 Waming Letter notifying
the owner or operator of the probable violation and advising the operator to correct it or be subject to
enforcement action under §§190.207 through 190.235.

9. Section 190.207 is amended by revising paragraphs (a) and (<) to read as follows
§190.207 Notice of probable violation.

(a) Except as otherwise provided by this subpart, a Regional Director begins an enforcement
proceeding by serving a notice of probable violation on a person charging that peison with a probable
violation of 49 U.S.C. 60101 et seq. or any regulation or order issued thereunder.

- - - [ ] L]

(c) The Associate Administrator, OPS may amend a notice of probable violation at any time
priot 10 issuance of a final order under §190.213. If an amendment includes any new matenial
allegations of fact or proposes an increased civil penalty amount or new or additional remedial action
under §190.217, the respondent shall have the opportunity to respond under §190.209.

10. Section 190.209 is amended by revising the introductory text and paragraphs (c) and (d) 1o
read as follows

v
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§190.209 Response options.

Within 30 days of receipt of 2 notice of probable viclation the respondent shall respond 1o the
Regional Director who issued the notice in the following way:
L ]

(c) An offer in comprom ise under paragraph (a) of this section is made by submitting a check or
money order for the amount offered to the Regional Director who forwards the offer to the Associate
Administrator, OPS for action. If the offer in compromise is accepted by the Associate Administrator,
OPS the respondent is notified in writing that the acceptance is in full settlement of the civil penalty
action. If an offer in compromise submitted under paragraph (a) of this section is rejected by the
Associate Administrator, OPS it is retumned 10 the respondent with written notification. Within 10 days
of receipt of such notification, the respondent shall again respond to the Regional Director in one or
more of the ways provided in paragraph (a) of this section.

(d) Failure of the respondent to respond in accordance with paragraph (a) of this section or.
when applicable, paragraph (c) of this section, constitutes a waiver of the right to contest the allegations
in the notice of probable violation and authorizes the Associate Administrator, OPS, without further
notice 1o the respondent, to find facts to be as alleged in the notice of probable violation and 1o issue a
final order under §190.213.

11. Section 190.211 is amended by revising paragraphs (a), (b), (d), and (j) 10 read as follows

§190.211 Hearing.

(a) A request for a hearing provided for in this part must be accompanied by a statement of the
issues that the respondent intends to raise at the hearing. The issues may relate 1o the allegations in the
notice, the proposed corrective action (including a proposed amendment, a proposed compliance order,
or & proposed hazardous facility order), or the proposed civil penalty amount. A respondent’s failure to
specify an issue may result in waiver of the respondent’s right to raise that issue at the hearing. The
respondent’s request must also indicate whether c: not the respondent will be represented by counsel at
the hearing.  (b) In such circumstances as deemed appropriate by the Regional Director, and only if
the respondent concurs, a telephone conference may be held in lieu of a hearing.

L] L] L L] L]

(d) The hearing is conducted informally without strict adherence to rules of evidence The
respondent may submit any relevant information and material and call witnesses on the respondent’s
behalf. The respondent may also examine the evidence and witnesses presented by the govemmer <0
detailed record of a hearing is prepared.

L [ ] L] L] L

(j) After submission of all materials during and after the hearing, the presiding official shall
prepare a written recommendation as to final action in the case. This recommendation, along with any
material submitted during and after the hearing, shall be included in the case file which is forwarded to
the Associate Administrator, OPS for final administrative action.

12. Section 190.213 is amended by revising paragraph (a), (b)4). (<), introductory text, and {¢)
to read as follows:

§190.213 Final order,

(a) After a hearing under §190.211 or, if no hearing has been held, after expiration of the 30 day
response period prescribed in §190.209, the case file of an enforcement proceeding commenced under

33




§190.207 is forwarded to the Associste Administrator, OPS for issuance of a final order. (b) * * *
(4) The Regional Director’s evaluation of response material submitted by the respondent and
recommendation for final sction to be taken under this section; and

L] L] - L] -

{c) Based on a review of a case file described in paragraph (b) of this section, the Associate
Administrator, OPS shall issue 2 final order that includes--

- L ] - L ] L]

(e) It is the policy of the Associste Administrator, OPS 10 issue a final order under this section
within 45 days of receipt of the case file, unless it is found impracticable to take action within that time.
In cases where it is so found and the delay beyond that period is expected to be substantial, notice of
that fact and the date by which it is expected that action will be taken is issued to the resnondent.

13, Sections 190.215 is revised to read as follows:
§190.215 Petitions for recoasideration.

(a) A respondent may petition the Associate Administrator, OPS for reconsideration of a final
order issued under §190.213. It is requested, but not required. that three copies be submirted. The
petition must be received no later than 20 days efter service of the final order upon the respondent.
Petitions received after that time will not be considered. The petition must contain & brief statement of
the complaint and an explanation as to why the effectiveness of the final order should be stayed.

(b) If the respondent requests the consideration of additional facts or arguments. the respondent
must submit the reasons they were not presented prior 1o issuance of the final order.

(c) The Associate Administrator, OPS does not consider repetitious information, arguments, or
petitions. (d) Unless the Associate Administrator, OPS otherwise provides, the filing of a petition
under this section does not stay the effectiveness of the final order.

(e) The Associate Administrator, OPS may grant or deny, in whole or in part, any petition for
reconsideration without further proceedings. In the event the Associate Administrator, OPS reconsiders
& final order, a final decision on reconsideration may be issued without further proceedings. or. in the
alternative, additional information, data, and comment may be requested by the Associate
Administrator, OPS as deemed appropriate.

(f) It is the policy of the Associate Administrator, OPS to issue notice of the action taken on a
petition for reconsideration within 20 days after receipt of the petition, unless it is found impracticable
10 take action within that time In cases where it is so found and delay beyond that period is expected 10
be substantial, notice of that fact and the date by which it is expected that action will be taken is issued

to the respondent.

14. Section 190217 is revised to read as follows

§140.217 Compliance orders generally.

When the Associate Administrator, OPS has reason 1o believe that a person is engaging in
conduct which involves a violation of the 49 U.S.C. 60101 et seq. .~ any regulation issued thereunder,
and if the nature of the violation, and the public interest warrant, the Associate Administrater, OPS may
conduct proceedings under §§ 190.207 through 190.213 of this part to determine the nature and extent
of the violations and 1o issue an order directing compliance.

15. Section 190.219 is amended by revising paragraph (8) to read as follows
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§190.219 Consent order.

(a) At any time before the issuance of a compliance order under §190.211 the Associate
Administrator, OPS and the respondent may agree to dispose of the case by joint execution of a consent
order. Upon such joint execution, the consent order shall be considered a final order under §190.213

L] L] L L] L]

16. Section 190.221 is revised 10 read as follows

§190.221 Civil penalties geperally.

When the Associate Administrator, OPS has reason to believe that a person has committed an
act which is a violation of any provision of the 49 U.S.C. 60101 et seq. or any regulation or order issued
thereunder, proceedings under §§ 190.207 through 190.213 may be conducted to determine the nature
and extent of the violstions and 10 assess and, 'f appropriate, compromise a civil penalty

16a. Section 190.223 is amended by revising paragraphs (a). (b). and (c) to read as follows:
§190.223 Maximum penalties.

(a) Any person who is determined to have violated & provision of 49 U.S.C. 60101 et seq. or any
regulation or order issued thereunder, is subject to a civil penalty not 1o exceed $10,000 for cach
violation for each day the violation continues except that the maximum civil penalty may not exceed
$500,000 for any related series of violations.

.b) Any person w ho knowingly violates a regulation or order under this subchapter applicable 1o
offshore gas gathering lines 1ssued under the authority of 49 U S.C. 5101 et seq is liable for a civil
pen. 'ty of not more than $25,000 for each violation, and if any such violation is a continuing one, each
day of violation constitutcs a separate offense.

(c) Any person who is determined to have violated any standard or order under under 49 U.S.C
60103 shall be subjéct to a civil penalty of not to exceed $50,000, which penalty shall Le in addition
any other penalties 1o which such person may be subject under paragraph (a) of this section.

L] L] L L] -

17. Section 190.225, the introductory text, is revised to read as follows:

§190.225 Assessmen! considerations.

The Associate Administrator, OPS assesses a civil penairy under this pan only after considenng

L] L] L] - L]

18. Section 190.227 is amended by revising paragraphs (c) and (d) to read as follows:

§190.227 Payment of penalty.
L] L ] - L] L

(¢) Within 20 days after the respondent’s receipt of a final order assessing a civil penalty issued

4 ".1:
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under §190.213, the respondent may offer to compromise the assessed penalty by submitting, in the
manner required by paragraph (a) of this section, payment in the amount offered. The Chief Counsel or
designee may accept or reject the compromise offer on behalf of the Associate Administrator, OPS. 1T it
is accepted. the respondent is notified in writing that the acceptance is in full settlement of the civil
penalty action. If the compromise offer is rejected it will be returned 1o the respondent with written
notification Within 20 days after the respondent’s receipt of such notification. payment of the full
amount of the civil penalty assessed in the final order becomes due. The provisions of paragraph (b) of
this section regarding district court or Federal magistrate coun action for penal:, collection apply upon
failure of the respondent to pay the assessed penalty within that time period.

(d) If the respondent elects to make an offer in compromise to a civil penality proposed in a
notice of probable violation issued under §190.207, the respondent shall do so in accord with the
procedures of §190 209.

19. Section 190.229 is amended by revising paragraphs (a) through (d) 1o read as follows

§190.229 Criminal penalties generally.

{a) Any person who willfully and knowingly viulates a provision of 49 U.S.C. 60101 et seq or
any regulation or order issued thereunder shall upon conviction be subject for each offense to a fine of
not more than $25,000 and imprisonment for not more than five years, or both.

{b) Any person who willfully vioiastes a regulation or order under this subchapter issued under
the authority of 49 U.S.C. 5101 et seq. as applied to offshore gas gathering lines shall upon conviction
be subject for ea y offense to a fine of not more than $25,000, imprisonment for a term not to exceed 5
years, or both.

(c) Any person who willfully and knowingly injures or destroys. or aftempts 1o injure or destroy,

any interstate transmission facility or any interstate pipeline facility (as those terms are defined in 49
L/.S.C. 60101 et seq.) shall, upon conviction, be subject for each offense to a fine of not more than
£25,000. imprisonment for a term not to exceed 15 years, or both.

(d) Any person who willfully and knowingly defaces, damages, removes, destroys any pipeline
sign. right-of-way marker, or marine buoy required by 49 U.5.C. 60101 et seq. or 49 U.S.C 5101 et
seq., or any regulation or order issued thereunder shall, upon conviction, be subject for each offense 1o a
fine of not more than $5,000, imprisonment for a term not 1o exceed | year, or both,

L]

L] L L] L

20. Section 190.231 is revised to read as follows:
§190.231 Referral for prosecution.

[f an employee of the Research and Special Programs Administration beromes aware of any
actual or possible activity subject to criminal penalties under §190.229, the employee reports it to the
Office of the Chief Counsel, Research and Special Programs Administration, U.S. Department of
Transportation, Washington, DC 20590. The Chief Counsel refers the report to OPS for investigation
Upon completion of the investigation and if appropriate, the Chief Counsel refers the report to the
Department of Justice for criminal prosecution of the offender.

21 Section 190.231 is amended by revising paragraphs (a), (b). (cX2). (¢X4), (d). (¢)
introductory text, (eX5), (g) and (h) to read as follows:

§190.233 Hazardous facility orders.




(a) Except as provided by paragraph (b) of this section, if the Associate Administrator, OPS
finds, after reasonable notice and opportunity for hearing in accord with paragraph (¢) of this section,
and §190.211(a), a particular pineline facility to be hazardous to life or property, the Associate
Administrator, OPS shall issue an order pursuant to this section requiring the owner or operator of the
facility to take corrective action. Corrective action may include suspended or restricted use of the
facility, physical inspection, testing, repair, replacement, or other action, as appropriate.

{b) The Associate Administrator, OPS may waive the requirement for notice and heaning under
paragraph (a) of this section before issuing an order pursuant 1o this section when the Associate
Administrator, OPS determines that the failure to do so would result in the likelihood of serious harm to
life or property. However, the Associate Administrator, OPS shall include in the order an vpporunity
for hearing as soon as practicable after issuance of the order. The provisions of paragraph (cX2) of this
section apply to an owner or operator’s decision 1o exercise such an opportunity for hearing. The
purpose of such a post-order hearing is for the Associate Administrator, OPS to oetermine whether the
order should remain in effect or be rescinded or suspended in accord with paragraph (g) of this section.

)

(2) An owner or operator elects to exercise his opportunity for a hearing under this section, by
notifying the Associate Administrator, OPS of that election in writing within 10 days of service of the
notice provided under paragraph (c)(1) of this section or, under paragraph (b) of this section when
applicable. Absence of such written notification waives an owner or operator's opportunity for a hearing
and allows the Associate Administrator, OPS 1o proceed to issue a "hazardous facility order” in
accordance with paragraphs (d) through (h) of this section.

L] L] L] L] L

(4) Within 48 hours after conclusion of a hearing under this section, the Presiding Official shall
submit a recommendation to the Associate Administrator, OPS as to whether or not a “hazardous
facility order” is required. Upon receipt of the recommendation, the Associate Administrator, OPS shall
proceed in accordance with paragraphs (d) through 1) of this section. If the Associate Administrator,
OPS finds the facility to be hazardous 1o life or property the Associate Administrator, OPS shall issue an
order in accordance with this section, If the Associate Administrator, OF” does not find the facility 1o
be hazardous to life or property, the Associate Administrator, OPS shall dismiss the allegations
contained in the notice, and promptly notify the owner or operator in writing by service as prescribed in
§190.5.

(d) The Associate Administrator, OPS may find a pipeline facility to be hazardous under
paragraph (a) of this section:

(1) If under the facts and circumstances the Associate Administrator, OPS determines the
particular facility is hazardous to life or property; or

(2) If the pipeline facility or a component thereof has been constructed or operated with any
equipment, material, or technique which the Associate Admunistraior, OPS determines is hazardous to
life or property, unless the operator involved demonstrates to the satisfaction of the Associate
Administrator, OPS that, under the particular facts and circumstances involved, such equipment,
material, or technique is not hazardous to life or property.

(¢) In making a determination under paragraph (d) of this section, the Associate Administrator,
OPS shall consider, if relevant:

L]

L] L] . -
(5) Such other factors as the Associate Administrator, OPS may consider appropriate.
- - - » -

(g) The Associate Administrator, OPS shall rescind or suspend a hazardous facility order
whenever the Associste Administrator, OPS determines that the facility is no longer hazardous 1o life or
property. When appropriate, however, such a rescission or suspension may be accompanied by a notice




of probable violation issued under §190.207.

(h) At any time after an order issued under this section has become effective, the Associate
Administrator, OPS may request the Attomey General to bring an action for appropriate relief in
accordance with §190.235.

- . -

L -
22. Section 190.235 is revised to read as follows.
§190.235 Injunctive action.

Whenever it appears to the Associate Administrator, OPS that a person has engaged, is engaged,
or is about 1o engage in any act or practice constituting a violation of any provision of 49 U.S.C. 60101
et seq. or any regulations issued thereunder, the Administrator, RSPA, or the person to whom the
authority has been delegated, may request the Artorney General to bring an action in the appropriaie
U.S. District Court for such relief as is necessary or appropriate, including mandatory or prohibitive
injunctive relief, interim equitable relief, and punitive damages as provided under 49 U.5.C. 60120 and
49 US.C. 5123

23. Section 190.237 is amended by revising paragraph (a) to read as follows.
§190.237 Amendment of plans or procedures.

(a) A Regional Director begins a proceeding to determine whether an operator's plans or
procedures required under parts 192, 193, 195, and 199 of this subchapter are inadequate to assure safe
operation of a pipeline facility by issuing a notice of amendment. The notice shall provide an
opportunity for a hearing under §190.211 of this part and shall specify the alleged inadequacies and the
proposed action for revision of the plans or procedures. The notice shall allow the operator 30 days after
receipt of the notice to submit written comments or request a hearing. After considering all material
presented in writing or at the hearing, the Associate Administrator, OPS shall determine whether the
plans or procedures are inadequate as alleged and order the required amendment if they are inadequate,
or withdraw the notice if they are not. In determining the adc uacy of an operator's plans or procedures,
the Associate Administrator, OPS shall consider:

- -

L] . L]

PART 191—-|AMENDED|
|. The authority citation for part 191 is revised o read as follows

Authority: 49 U.5.C. 5121, 60102, 6003, 60104, 60108, 60117, 60118, and 60124; and 49
CFR 1.53.

2. Section 1913 is amended by removing the definition of Secretary, and adding the definition
of Administrator to read as follows:

§191.3 Definitions.

Administrator means the Administrator of the Research and Special Programs Administration or
any person to whom authority in the matter concerned has been delegated by the Secretary of

L
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Transportation.

3. Section 191.19 is revised to read as follows:

§191.19 Report forms.

Copies of the prescribed report forms are available without charge upon request from the
address given in §191.7 Additional copies in this prescribed format may be reproduced and used if in
the same size and kind of paper, In addition, the information required by these forms may be submitted
by any other means that is acceptable to the Administrator.

4. Section 191.25 is amended by revising paragraph (a) 1o read as follows
§191.25 Filing safety-related condition reports.

(a) Each report of a safety-related condition under §191.23(a) must be filed (received by the
Associate Administrator, OPS) in writing withun five working days (not including Saturday, Sunday, or
Federal Holidays) after the day a representative of the operator first determines that the condition exists,
but not later than 10 working days after the day a representative of the operator discovers the condition.

Separate conditions may be described in a single report if they are closely related. Reports may be
transmitted by facsimile at (202) 366-7128.
L] L] L]

L] .
PART 192-|AMENDED|
1. The authority citation for Part 192 is revised 1o read as follows

Autbority: 49 U.S.C. 5103, 60102, 60104, 60108, 60109, 60110, 60113, and 60118; and 49
CFR 1.53.

2. Section 192,11 is amended by revising paragraph (b)2) to read as follows:

§192.11 Petroleum gas systems.

(b)***
(2) Below ground structures must have forced ventilation that will prevent any accumulation of

L] L] - L] L

3 Section 192.227 is amended by revising paragraph (b) introductory text, to read as follows:
§192.227 Qualification of welders.

. . L] * L]

(b) A welder may qualify to perform welding on pipe 10 be operated at a pressure that produces
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a hoop stress of less than 20 percent of SMYS by performing an acceptable test weld, for the process to
be used, under the test set forth in section | of appendix C to this part. A welder who makes welded
service line connections tc mains must also perform an acceptable test weld under section 11 of appendix
C 1o this part as part of the qualifying test. After initial qualification, a welder may not perform welding

unless:
L] L] L] L ] L]

4. Section 192.361 is amended by revising paragraph (f) | ) to read as follows:

§192.361 Service lines: Installation

“‘)i L
(1) It must be encased in a gas tight conduit,
- L] - - -

5. Section 192.367 is amended by revising paragraph (a) to read as follows
§192.367 Service lines: General requirements for connections to main piping.

(a) Location. Each service line connection to a main must be located at the top of the main or, if
that is not practical, at the side of the main, unless a suitable protective device is installed to mimmize
the possibility of dust and moisture being carried from the main into the service line.

L L] L] L -

6. Section 192.511 is amended by revising paragraph (a) to read as follows

§192.511 Test requirements for service lines.

(a) Each segment of a s-rvice line (other than plastic) must be leak tested in accordance with
this section before being placed in service. If feasible, the service line connection to the main must be
included in the test; if not feasible, it must be given a leakage test at the operating pressure when placed

In service.
[ ] L] L] - L]

7 Section 192.603 is amended by revising paragraph (c) to reao as follows

§192.603 General provisions.

L] L L] L] L]

(c) The Administrator or the State Agency that has submitted a current certification under the
pipeline safery laws, (49 U.S.C. 60101 et seq.) with respect to the pipeline facility governed by an
operator’s plans and procedures may, after notice and opportunity for hearing as provided in 49 CFR
190.237 or the relevant State procedures, require the operator to amend its plans and procedures as
necessary 1o provide a reasonable level of safety.

9. Section 192.623, the heading, is revised 1o read as follows:

Tay




§192.623 Maximum and minimum allowable operating pressure; Low-pressure distribution

systems.
L] L] L] L] -

PART 193-|AMENDED)
| The authority citation for part 193 is revised to read as follows:

Authority: 49 U.S.C. 5103, 60102, 60103, 60104, 60108, 60109, 60110, 60113, 60118, and 49
CFR 1.53.

2. Section 193.2001 is amended by revising paragraph (a) to read as follows:

§193.2001 Scope of part.

(a) This part prescribes safety standards for LNG facilities used in the transportation of gas by
pipeline that is subject to the pipeline safety laws (49 U.S.C. 60101 et seq.) and Part 192 of this chapter.
- . L] L L]

3. Section 193.2007 is amended by revising the definition of Administrator and the definition of
g to read as follows:

§193.2007 Definitions.

- L] L] L Ll

Administrator means the Administrator of the Research and Special Programs Administration or
any person to whom authority in the matter concerned has been delegated by the Secretany of
Transportation.

L] L] L L] .

g means the standad acceleration of gravity of 9 806 meters per second\2' (32,17 feet per

second\2\).
. . . . .

4. Section 193.2017 is amended by revising paragraph (a) 1o read as follows
§'93.2017 Plans and procedures.

(a) Each operator shall maintain at each LNG plant the pians and procedures required for that
plant by this part. The plans and procedures must be available upon request for review and inspection by
the Administrator or any State Agency that has submitied a current certification or agreement with
respect 1o the plant under the pipeline safety laws (49 US.C. 60101 et seq). In addition, each change to
the plans or procedures must be available at the LNG plant for review and inspection within 20 days
after the change is mad.

L] L

5. Section 193.2321 is amended by revising paragraph (a) to read as follows.

§193.2321 Noadestructive tests.
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(2) The following percentages of each day’s circumferentially welded pipe joints for hazardous
fluid piping, selected at random, must be nondestructively tested over the entire circumference to
indicate any defects which could adversely affect the integrity of the weld or pipe:

Weld type Cryogenic piping  Other
Bun welds 100 30
more than

2 inches

in

nominal

size

Burt welds 100 a0
2 inches

or less in

nominal

51ZE.

Filletand 100 30
socket

welds

Test method
Radiographic or ultrasonic

Radiographic, ultrasonic, hquid
penetrant or magnetic particle.

Liquid penetrant or magnetic panicle

6. Section 193.2515 is amended by revising paragraph (c) to read as follows.

§193.2515 Investigation of failures.

(¢) If the Administrator or relevant state agency under the pipeline safery laws (49 US.C. 60

el seq.) investigates an incident, the operator involved shall make available all relevant informatior
provide reasonable assistance in conducting the investigation. Unless necessary to restore or maint., .
service, or for safety, no component involved in the incident may be moved from its location ¢ |

otherwise altered until the investigation is com rlete or the investigating agency otherwise pro
Where components must be moved for ope-aticnal or safety reasons, they must not be remos el 11 the !
plant site and must be maintained intact to L extent practicable until the investigation is comp cic

the investigating agency otherwise provides.

PART 195—{AMENDED)

1. The suthority citation for part 195 is revised 1o read as follows
Authority: 49 U.5.C. 5103, 60102, 60104, 60108, 60109, 60118; and 49 CFR 1.53

2. Section 195.58 is revised to read as follows:

§195.58 Address for writien reports.

Each written report required by this subpart must be made 10 the Information Resources
Manager, Office of Pipeline Safety, Research and Special Programs Administration. U.S. Department of

1
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This subpart implements parts of the pipeline safety laws (49 U.S.C. 60101 et seq.). which
direct the Secretary 1o require each State to adopt a one-call damage prevention program as & condition
to receiving a full grant-in-aid for its pipeline safety compliance program

5 Section 19835 is revised to read as follows:
§198.35 Grants conditioned on adoption of one-call damage preveation program.

n allocating grants to State agencies under section 5 of the Natural Gas Pipeline Safety Act of
1968 (49 App. U.S.C. 1674) and under section 205 of the Hazardous Liquid Pipeline Safety Act of 1979
(49 App. LSC IDDJLm:Smmmsidﬂstd:ﬂlSmhuadoptedurumkingmw.
one-call damage prevention program in accordance with §198.37. If a State has not adopted or 15 not
seeking to adopt such program, the State agency may not receive the full reimbursement to which it
would otherwise be entitled. 6, Section 198.37 is amended by revising paragraphs (¢) and (h) to read as
follows:

§198.37 State one~call damage prevention program.

L] L] L] L] L]

(e) Except with respect to interstate transmission facilities as defined in the pipeline safety laws
(49 U.S.C. 60101 et seq.), opersiors of underground pipeline facilities must be required to participate in
the one-call notification systems that cover the areas of the State in which those pipeline facilities are

located.
- [ ] [ ] L] L]

(h) C perators of underground pipeline facilities (other than operators of interstate transmission
facilities as defined in the pipeline safety laws (49 U.S.C. 60101 et seq.), and interstate pipelines as
defined in §195.2 of this chapter), excavators and persons who operate one-call notification systems
who violate the applicable requirements of this subpart must be subject to civil penalties and injunctive
relief that are substantially the same as are provided under the pipeline safety laws (49 U.S.C. 60101 et
seq.)

PART 199-[AMENDED]
| The authority citation for part 199 is revised to read as follows
Authority: 49 U.S.C. $103, 60102, 60103, 60104, 60108, 60109, 60118, and 49 CFR 1.53

3 Section 199.3 is amended by revising the definition for Administrator and the definition for
State agency to read as follows:

§199.3 Definitions.

L] L - L L]

Administrator means the Administrator of the Research and Special Programs Administration or
any persun 1o whom authority in the matter concerned has been delegated by the Secretary of
Transportation.

L] L] L] L] ®

State agency means an agency of any of the several states, the District of Columbia, or Puerto
Rico that participates under the pipeline safety laws (49 U S.C. 60101 et seq.)

L]
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3. Section 199.7 is amended by revising paragraph (b) to read as follows

§199.7 Anti-drug plan.

(b} The Administrator or the State Agency that has submitted s current certification under the
pipeline safety laws (49 U.S.C. 60101 et seq.) with respect to the pipeline facility governed by an
operator’s plans and procedures may, after notice and opportunity for hearing as provided in 49 CFR
190.237 or the relevant State procedures, require the operator to amend its plans and procedures as
necessary to provide a reasonable level of safety.

§199.205 |Amended]

4. Section 199.205 is amended by revising the definition for State agency to read as follows:

- - L] L] -

State agency means an agency of any of the several states, the District of Columbia, or Puerto Rico
that participates under the pipeline safety laws (49 U.S.C. 60101 et seq.)

L] L] L] L] L

Issued in Washington, DC, on March 28, 1996
Rose A. McMurray,Acting Deputy Administrator, Rescarch and Special Programs Administration.
[FR Doc. 96-10282 Filed 4-25-96; 8:45 am]
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Docket No. PS-143; Amdt. 192-76

DEPARTMENT OF TRANSPORTATION

RESEARCH AND SPECIAL PROGRAMS ADMINISTRATION

49 CFR Parts 192, 193, and 195

(Amdts, 192-76, 193-11, 195-56)

| Docket No. PS-143] [RIN 2137-AC74|

Periodic Updates to the Pipeline Safety Regulations

AGENCY:  Research and Special Programs Administration (RSPA), DOT.
ACTION: Final Rule.

SUMMARY: This final rule updates the references 1o voluntary specifications and standards to reflect
more recently published editions of each document. This final rule enables pipeline operators to uulize
current technology, materials, and practices, thereby reducing costs and enhancing economic growth In
addition, this final rule eliminates the requirements for odorization of hydrogen in transmission lines in
instances where the hydrogen is intended for use as a feedstock in a manufacturing process. This
eliminates a requirement that is costly, but not needed for safety. This final rule is consistent with the
President’s goals of regulatory reinvention and improvement of customer service.

EFFECTIVE DATE: June 24, 1996

FOR FURTHER INFORMATION CONTACT: Eben M. Wyman, (202) 366-0918, regarding the
subject matter of this Noticz; or the Dockets Unit, (202) 366-4453, for copies of this final rule or other
material in the docket.

SUPPLEMENTARY INFORMATION:

Background

In & March 1995 memorandum, President Clinton directed Federal regulatory agencies to,
among other things, conduct a page-by-page review of all agency regulations, cutting or revising those
that were obsolete, intrusive, or better handled by parties other than the Federal government (i ¢, pnivate
business, State, or local government).

In responsé to the President's directive, RSPA issued a Notice of Proposed Rulemaking (NPRM)
in this docket on March 4, 1996 (61 FR 8213). The NPRM proposed updating the references to
voluntary specifications and standards and proposed climination of the requirement to odorize hydrogen
transmission pipelines.

Eight parties submitted written comments on the NPRM. Commenters consisted of seven
pipeline operators, two of which are hydrogen pipeline operators, and a standard setting organization
Comments were generally supportive of RSPA's efforts, although some commenters made additional
suggestions.

14"
LAY &




Incorporation by Reference

RSPA is adopting the proposal to incorporate by reference all or portions of over 40 different
documents containing practices, codes, standards, and specifications developed and published by
technical organizations, including the American Petroleum lustitute, American Gas Association,
American Society of Mechanical Engineers, American Society of Civil Engineers, American Concrete
Institute, American Society for Testing and Materials, International Cunference of Building Officials.
Manufacturers Standardization Scciety of the Valve and Fintings Industry, and National Fire Protection
Association. Many editions previously referenced in 49 CFR Parts 192, 193, and 195 are out of print or
obsolete. Later published editions of these documents focus on up-to-date technology. Pipeline
operators could be unnecessarily burdened with design and construction requirements that are referred
to in earlier editions.

To avoid these burdens and allow operators to benefit from technologicdi improvements in
materials and methods, this final rule updates those references for which the latest editions have been
reviewed and accepted by OPS.

All six commenters on the proposed updates of the voluntary consensus standards were
supportive of the initiative However, one commenter suggesied that the regulatory language in Section
192.63 should not make reference to the year of the latest edition of the standard in order 10 maintain
consistency throughout the regulations. RSPA sees merit in this comment, and therefore has revised the
final rule to cite the standard without reference to the year of the latest edition.

One commenter suggested that RSPA eliminate the use of specific editions and daies for the
referenced standards and refer instead to "the latest edition”™ of each standard. This commenter believed
that in some cases operators are burdened with unnecessary delays and additional costs to obtain pipe or
components manufactured 1o an out-of-date standard.

RSPA will not adopt this proposal to revise the pipeline safety regulations to permanently
reference "the latest edition” of the incorporated consensus standards. Before adopting any updated
consensus standard RSPA first reviews the standard to determine whether it should be incorporated by
reference into the regulations. RSPA then proposes to accept the document(s) through a Federal
Register Notice, providing the public with an opportunity to comment on the proposal. [t would be
inconsistent with the Administrative Procedure Act for RSPA to announce that the latest editions of
these documents will be accepted without RSPA review or opportunity for public comment.

Three commenters suggested that RSPA review the standards at least annually. RSPA
understands the benefits to operators of periodically updating the referenced standards. RSPA will iy
to revise them annually, as this will lessen burdens on pipeline operators.

Requirement to Odorize Hydrogen Transmission Pipelines

In support of the Presidents goal to eliminate obsolete and unnecessary regulations, this final
rule adopts the proposal to amend 49 CFR 192.625 to eliminate the odorization requirement for
hydrogen transmission lines in cases where its intended use is as a feedstock in a manufacturing
process. Hydrogen pipelines that were operating without an odorant before May 5, 1975, were already
exempt from the odorization requirement.

When used &s an industrial feedstock, the hazard from hydrogen pipeline leaks 1s mimimal
Hydrogen is much less dense than air and thus tends to dissipate rapidly. In addition, hydrogen has
relatively low energy content for a given volume compared 10 natural gas. The ignition energy of
hydrogen is so low that even static electricity can ignite the gas, making s build-up of gas to dangerous
levels unlikely,

Moreover, the costs of deodorization are substantial Odorization renders hydrogen unfit for
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most of its industrial uses, as it can educe the reactivity of catalysts, make the end product unfit for the
purpose for which it is intended, or reduce the percentage completion of a chemical reaction. This
means that the odorant needs 1o be removed, an expensive process, prior 10 its use in manufacture.

Three commenters discussed RSPA's proposal to eliminate the requirements for odorization of
hydrogen transmission pipelines. All comments were in full support of this initiative, and one
commenter noted that the revised language in Section 192.625 is consistent with the President's goals of
RRI, as it “will serve to effectively eliminate & regulatory requirement that is both unnecessary and
economically burdensome on industry.”

Advisory Commitiees

The Technical Pipeline Safety Standards Comminee (TPSSC) and the Technical Hazardous
Liquid Pipeline Safety Standards Committee (THLPSSC) have been estuablished by statute to evaluate
proposed pipeline safety regulations. The commitiees are required to report on the technical feasibility,
reasonableness, and practicability of the proposals.

The NPRM was sent by mail to the committees for consideration. The proposal was
unanimously sccepted by 11 members of the THLPSSC. The comments of the TPSSC supported the
proposal and generally were consistent with writter, "omments filed by other commenters discussed
above Written comments of the TPSSC were similar. but a few members requested further information
regarding the hydrogen transmission pipelines that would no longer be subject to the odorization
requirement. A TPSSC member asked where these lines are located. and whether they would be tested
or surveved more extensively than other pipelines that are jequired to use odorant.

The bulk of hydrogen transmission pipelines are operated by two companies and are jocated
primarily in Texas and Louisiana. For the reasons discussed carlier in this final rule, relieving operators
of hydrogen pipelines from the odorization requirement will not sacrifice safety and thus no additional
testing or monitoring is needed.

Because only 6 members of the TPSSC responded to the mail ballot, the TPSSC considered the
proposal at its Me_ 7, 1996 meeting. All twelve TPSSC members present voted in favor of the proposal

Corrections

In the NPRM, RSPA provided an incorrect address for the Am=rican Society for Testing and
Materials (ASTM). The correct town is " West Conshohocken, PA, " nut "Conshohocken, PA." as noted
in the NPRM. Thus, the correct address for ASTM is 100 Barr Harbor Drive, West Conshohocken, PA,
19428 The NPRM alsc incorrectly named the latest edition of NFPA-59A as the 1994 edition. The
latest edition is the 1996 edition. This information is incorporated in the final rule where appropriate
Finally, Section 192.189 is corrected to reflect the appropriste nomenc lature of ANSI/NFPA 70 as the
"National Electrical Code,” not “National Electric Code” as named in the NPRM.

Rulemaking Analyses
Executive O: 12866 and DOT Regulatory Policies and Procedures

This final rule is not a significant regulatory action under section 3(f) of Executive Order 12866
and. therefore. was not subject 10 review by the Office of Management and Budget (OMB)  The final
rule is not significant under the Regulatory Policies and Procedures of the Department of Transportation
(44 FR 11034).

Executive Order 12612
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The final rule has been analyzed with the principles and criteria in Executive Order 12612
(Federalism), and does not have sufficient federalism impacts to warrant the preparation of a federalism
assessment.

Regulatory Flexibility Act

Based on the facts available, 1 certify that this final rule will not, have a significant economic
impact on a substantial number of small entities.

Paperwork Reduction Act
There are no new information collection requirements n this final rule.
List of Subjects
49 CFR Pant 192
Incorporation by reference, Natural gas. Pipeline Safety.
49 CFR Part 193
Incorporation by reference, Liquefied natural gas (LNG), Pipeline safety.
49 CFR Part 195
Anhydrous ammonia, Carbon dioxide, Incorporation by Reference, Petroleum, Pipeline safety
In consideration of the foregoing, RSPA to amends 49 CFR Parts 192, 193, and 195 as follows.
Part 192 |AMENDED]
|. The authority citation for Part 192 continues 10 read as follows
Authority: 49 U.S.C. 5103, 60102, 60104, 60108, 60109, 60110, 60113, 60118; 49 CFR 1.53
2. Paragraph (a)(1) of section 192.63 is revised to read as follo s
§192.63Marking of mate
(a) . . .
(1) As prescribed in the specification or standard to which it was manufactured, except that
t.htrmoplmic ﬂt:in: must be mu.hd in mdln:.e with ASTM ?15 13, or
3. Paragraph (c) of section 192.189 is revised to read as follows
§192.189 Vaults: Drlhq.t and w'lurpn:oﬂl;.

(¢) Electrical equipment in vaults must conform to the applicable requirements of Class |,
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Group D, of the National Electrical Code, ANSUNFPA 70

4. Section 192.625 is amended by revising paragraphs (b)2)Xiv)}C) and (b)3) and by adding
paragraph (b)4) to read as follows:

§192.625 Odorization of gas.
L] L] L]

{h} L] L] L]
{2} L] L] -
(iv} L] - L]

(C) Reduces the percentage completion of a chemical reaction;
(3) In the case of a lateral line which transports gas 1o a distribution center, at lcast 50 percent
of the length of that line is in a Class 1 or Class 2 location. or
(4) The combustible gas is hydrogen intended for use as a feedstock in a manufacturing process
L] L] L]

5. Appendix A of Part 192 is amended by revising paragraphs | D. 11 A (1), (3)and (+). 1| B.
L. C (3)(6), and ||. E to read as follows:

Appendix A to Part 192 — Incorporated by Reference
L_List of organizations and addresses

[ ] L] L ] L] ]

D. American Society for Testing and Materials (ASTM). 100 Barr Harbor Drive, West
Conshohocken, PA 19428.
- L] - - -

I1. Documents incorporated by reference. (Numbers in parentheses indicate applicable editions )

A. . . .

(1) API Specification SL “Specification for Line Pipe (415t edition, 1995).

L] L] L] - -

(3) API Specification 6D "Specification for Pipeline Valves (Gate, Plug, Ball, and Check
Valves)” (21st edition, 19%4).

(4) API Standard 1104 "Welding of Pipelines and Related Facilities™ (1 8th edition, 1994)

B. American Society for Testing and Materials (ASTM):

(1) ASTM Designation: AS3 "Standard Specification for Pipe, Steel, Blach and Hot-Dipped,
Zinc-Coated Welded and Seamless”™ (A53-94).

(2) ASTM Designation A106 "Standard Specification for Seamless Carbon Steel Pipe for
High- Temperature Service” (A106-94).

(3) ASTM Designation: A333/A333M “Standard Specification for Seamless and Welded Steel
Pipe for Low-Temperature Service™ (A333/A333M-94).

(4) ASTM Designation: A372/A372M "Standard Specification for Carbon and Alloy Steel
Forgings for Thin-Walled Pressure Vessels™ (A372/A] TIM-95).

(5) ASTM Designation: A38] "Standard Specification for Metal-Arc-Welded Steel Pipe for
Use With High-Pressure Transmission Systems (A 381-93).

(6) ASTM Designation: A671 “Standard Specification for Electric-Fusion-Welded Steel Pipe
for Atmospheric and Lower Temperatures” (A 671-94).

(7) ASTM Designation: A672 "Standard Specification for E (c.iric-Fusion-Welded Steel Pipe
for High-Pressure Service at Moderate Temperatures” (A672-94).

(8) ASTM Designation A69] "Standard Specification for Carbon and Alloy Steel Pipe,
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Electric-Fusion-Welded for High-Pressure Service at High Temperatures”™ (A691-93)

(9) ASTM Designation D638 “Standard Test Method for Tensile Properties of Plastics®
(D638-94b).

(10) ASTM Designation D2513 "Standard Specification for Thermoplastic Gas Pressure Pipe,
Tubing and Fittings" (D2513-87 edition for §192.63(a)X1). otherwise D2513-95a).

(11) ASTM Designation D2517 "Standard Specification for Reinforced Epoxy Resin Gas
Pressure Pipe and Firtings" (D2517-94),

c. L] L) -

(3) ASME Boiler and Pressure Vessel Code. Section | "Power Boilers” (1993 edition with
addenda).

(4) ASME Boiler and Pressure Vessel Code, Section VIII, Division | "Pressure Vessels™ (1993
edition with addenda).

(5) ASME Boiler and Pressure Vessel Code, Section VIII, Division 2 "Pressure Vessels:
Alternative Rules” (1995 edition with addenda).

(6) ASME Boiler and Pressure Vessel Code, Section IX "Welding and Brazing Qualifications”
(1995 edition with addenda).
- . L] L] -

E. National Fire Protection Association (NFPA):

(1) ANSI/NFPA 30 "Flammable and Combustible Liquids Code™ (1995)

(2) ANSI/NFPA $8 "Standard for the Storage and Handling of Liquefied Petroleum Gases”
(1995).

(3) ANSI/NFPA 59 "Standard for the Storage and Handling of Liquefied Petroleum Gases at
Utility Gas Plants” (1995).

(4) ANSI/NFPA 70 "National Electrical Code” (1996)

Part 193 [AMENDED)|
1. The authority citation for Part 193 continues to read as follows.

Authority: 49 U.S.C. 5103, 60102, 60103, 60104, 60108, 60109. 60110. 60113, 60118, 49
CFR 1.53

2. Appendix A to Part 193 is amended by revising paragraphs ILC UD(Hand (3 1] E. LI F.
and [|. G, 1o read as follows:

Appendix . wo Part 193 - Incorporation by Reference

Il Documents Incorporated by Reference. (Numbers in Parentheses Indicate Applicable Editions.)
L L . L] -

C. American Society of Civil Engineers (ASCE):

|. ASCE 7-88 Minimum Design Loads for Buildings and Other Structures(1995)

D. L] L L]

I. API Specification 6D Specification for Pipeline Valves (Gate, Plug, Ball, and Check Valves)
(2 1st edition, 1994).

2 Ld L L]

3. APl Standard 1104 Welding of Pipelines and Related Facilities (18th edition, 1994)
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E. American Society of Mechanical Engineers (ASME):

1. ASME/ANSI B31,3 Chemical Plant and Petroleum Refinery Piping (1993).

2 ASME/ANSI B3 1.5 Refrigeration Piping (1992).

3. ASME/ANSI B31.8 Gas Transmission and Distribution Piping Systems (1993).

4 ASME Boiler and Pressure Vessel Code, Section | Power Boilers (1995 edition with
Addenda).

5. ASME Boiler and Pressure Vessel Code, Section |V, Heating Boilers (1995 edition with
Addenda),

6. ASME Boiler and Pressure Vessel Code, Section VIII, Division 1 Pressure Vessels (1995
edition with Addenda).

7. ASME Boiler and Pressure Vessel Code, Section VIII, Division 2, Pressure Vessels:
Alternative Rules (1995 edition with Addenda).

8. ASME Boiler and Pressure Vessel Code, Section 1X, Welding and Brazing Qualifications
{1995 edition with Addenda).
F_ International Conference of Building Officials (ICBU)

1. Uniform Building Code (UBC) (1994).
G National Fire Protection Association (NFPA):

1 ANSI/NFPA 30 Flammable and Combustible Liquids Code (1993)

2. ANSI/NFPA 37 Standard for the Installation and Use of Stationary Combustion Engines and
Gas Turbines (1994).

3. ANSI/NFPA 51B Standard for Fire Prevention in Use of Cutting and Welding Processes
(1994).

4. ANSI/NFPA 59A Standard for the Production, Storage. and Handling of Liquefied Natural
Gas (LNG) (1972 edition for §193.2005(c), otherwise 1996 edition).
ANSI/NFPA 70 National Electrical Code (1996). . .

L] L]

Part 195 |AMENDED)|
| The authority citation for Part 195 continues to re.d as follows:
Autbority: 49 U.S.C. 5103, 60102, 60104, 60108, 60109, 60118, 49 CFR 1.53
2. Section 195.3 is amended by revising paragraph (b)6) and paragraph (c) to read as follows

§1953 Matter incorporsted by reference.
- - L] L] L

() . @

(6) American Society for Testing and Materials (ASTM), 100 Barr Harbor Drive,
Conshohocken, PA 19428,

L L] L] - L]

(¢) The full title for the publications incorporated by reference in this part are as follows
Numbers in parentheses indicate applicable editions:
L] L] L] L] .

(2) American Petroleum Institute (API):

(i) API Specification 5L "Specification for Line Pipe” (415t edition, 1995).
(i1) API Specification 6D "Specification for Pipeline Valves (Gate. Plug. Ball, and Check
Valves)™ (21st Edition, 1994).

(iii) API Specification | 104 “Welding of Pipelines and Related Facilities” (18th edition, 1994).
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(3) American Society of Mechanical Engineerz (ASME):
(iy ASME/ANSI B16.9 “Factory-Made Wrought Steel Buttwelding Fittings™ (1993).
(ii) ASME/ANSI B31.4 "Liquid Transportation Systems for Hydrocarbons, Liquid Petroleum
Gas, Anhydrous Ammonia, and Alcohols” (1992 edition with 1994 addenda).
(iii) ASME/ANSI B3 1.8 Gas Transmission and Distribution Piping Systems (1995)
(iv) ASME/ANSI B31G Manual for Determining the Remaining Strength of Corroded
Pipelines (1991).
(v) Boiler and Pressure Vessel Code, Section V111, Division | "Pressure Vessels™ (1995 with
Addenda).
(vi) ASME Boiler and Pressure Vessel Code, Section IX "Welding and Brazing Qualifications”
(1995 with Addenda).
(4) Manufacturers Standardization Society of the Valve and Fittings Industry, Inc. (MSS):
(i) MSS SP-75 "Specification for High Test Wrought Bunt Welding Fittings™ (1993).
(i) [Reserved]
(5) American Society for Testing and Materials (ASTM):
(i) ASTM Designation: A 53 "Standard specification for Pipe, Steel. Black and Hot-Dipped.
Zinc-Coated Welded and Seamless™ (A 53-54).
(ii) ASTM Designation: A 106 "Standard Specification for Seamless Carbon Steel Pipe for
High-Temperature Service” (A 106-94).
(iii) ASTM Designation: A 333/A 333M "Standard Specification for Seamless and Welded Steel
Pipe for Low-Temperature Service"(A 333/A 333M-94).
(iv) ASTM Designation: A 381 "Standard Specification for Metal-Arc-Welded Steel Pipe for Use
With High-Pressure Transmission Systems” (A 381-93).
(v) ASTM Designation: A 671 "Standard Specification for Electric-Fusion-Welded Steel Pipe for
Atmospheric and Lower Temperatures” (A 671-94).
(vi) ASTM Designation: A 672 "Standard Specification for Electric-Fusion-Welded Sieel Pipe for
High-Pressure Service at Moderate Temperatures”™ (A 672-94).
(vii) ASTM Designation: A 691 "Standard Specificatior. “or Carbon and Alloy Steel Pipe
Electric-Fusion-Welded for High-Pressure Service at High Temperatures™ (A 691-93)

Issued in Washington, DC on May 16, 1996.
Rose A McMurray

Acting Deputy Administrator

[FR Doc. 96-12843 Filed 5-23-96; 8:45 am}

Billing Code: 4v.0-60-P
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Docket No. PS-143; Amdt. 192-76A

DEPARTMENT OF TRANSPORTATION

RESEARCH AND SPECIAL PROGRAMS ADMINISTRATION
49 CFR Parts 192, 193, and 195

|Docket No. PS-143; Amdts. 192-T6A, 193-11, 195-56]

RIN 2137-AC74

Periodic Updates to the Pipeline Safety Regulations
AGENCY: Research and Special Programs Administration (RSPA), DOT.
ACTION: Corrections to the final rule.

SUMMARY: On May 24, 1996, RSPA published a final rule in the Federal Register (61 FR 26121)
titled "Periodic Updates 1o the Pipeline Safety Regulations.” This final rule updated the references to
voluntary specifications and standards to reflect more recently published editions of each document,
enabling pipeline operators to utilize current technology, materials, and practices, thereby reducing costs
ana enhancing economic growth. The final rule also eliminated the requirement for odorization of
hydrogen transmission lines in cases where the odorization interferes with industrial end uses.
Consistent with President Clinton's Regulatory Reinvention Initiative, these actions eliminated
unnecessary regulatory burdens without compromising safety. This document makes minor corrections
to the final rule to provide consistency in the regulations.

EFFECTIVE DATE: August 14, 1996.

FOR FURTHER INFORMATION CONTACT: Eben M. Wyman, (202) 366-0918, regarding the
subject marter of this document; or the Dockets Unit, (202) 366-4453; for copies of this document or
other materials in the docket.

SUPPLEMENTARY INFORMATION:
Need for Correction

The final rule did not make note of amendment numbers to properly revise the pipeline safety
laws. The amendment numbers for Docket No. PS-143 are "Amdt 192-76; 193-11; 195-56.7

In Section 192.63(a)1) of the final rule, the word “fitting” is improperly used in discussing the
marking of thermoplastic fittings in accordance with ASTM D 2513. The word "fittings” should replace
the word "fitting.”

The final rule also updated two references 1o the address of the Amenican Society for Testing
and Materials (ASTM). However, the correct address was not updated in the amended Section
195.3(b)X6). The address was listed as "Conshohocken, PA” not "West Conshohocken, PA,"” as
correctly noted in the smended Appendix A of Part 192. To provide consistency in the pipeline safety
regulations, this document corrects section 195.3(bX6) to reflect the accurate sddress for ASTM. The
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correct address is "American Society for Testing and Materials (ASTM), 100 Barr Harbor Drive, West
Conshohocken, PA 19428."

Finally, the updated editions of voluntary consensus standards included in Appendix A of Pan
192 were not updated in Apoendix B--"Qualification of Pipe.” Appendix B lists the pipe specifications
incorporated by reference in Part 192. For consistency, the specifications in Appendix B should
accurately reflect the updated refererces in Appendix A. This document updates the specifications in
Appendix B 10 match Appendix A.

Correction of Publication

Accordingly, the publication on May 24, 1996, of the final rule (61 FR 26121) is corrected as
follows:

Section 192.63 [Corrected]

On Page 276122, in the third column, in Sec. 192.63, paragraph (a) 1). in line four, the word
"fitting” is corrected to read “fintings.”

Appendix B to Part 192 [Revised]
On Page 26123, in the third column, a new amendatory instruction is added following amendment 5
6. Appendix B to Part 192, section |, is revised to read as follows:

Appeadix B to Part 192-Qualification of Pipe

I. Listed Pipe Specifications (Numbers in Parentheses Indicate Applicable Editions)

APl 5L--Steel pipe (1995).

ASTM A 53--Steel pipe (1995a).

ASTM A |06--Steel pipe (19942)

ASTM A 333/A 333IM-Steel pipe (1994).

ASTM A 381--Steel pipe (1993).

ASTM A 671--Steel pipe (1994).

ASTM A 672--Steel pipe (1994).

ASTM A 691--Steel pipe 9(1993).

ASTM D 2513--Thermoplastic pipe and tubing (1995¢<).
ASTM D 2517--Thermosetting plastic pipe and tubing (1994).
- . L L]

Section 195.3 [Corrected]

On Page 26123, in the third column, in Sec. 195.3, paragraph (b)6). in line three, the name
“Conshohocken" is corrected 1o read "West Conshohocken.”

These updates were incorporated in the final rule, so RSPA does not need further rulemaking action
to correct the updated specifications in Appendix B of Part 192. The purpose of this Notice is to
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provide consistency in the pipeline safety regulations. RSPA regrets any confusion this error may have
occasioned, and publishes this document to provide clarification to all affected parties of this
rulemaking.

Issued in Washington, DC on July 3, 1996.

Richard B. Felder,
Associate Ad~.nistrator for Pipeline Safety.

[FR Loc 96-17380 Filed7-12-96; 8:45 am)

Billing Code: 4910-60-P
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Docket PS-125, Notice 2; Amdt. 192-77

DEPARTMENT OF TRANSPORTATION
Research and Special Programs Administratios
49 CFR Parts 190, 191, 192 and 193

(Amdts. 190-7, 191-11, 192-77, 193-12)

[Docket PS-125: Notice 2

RIN 2137-AC28

Rezulatory Reinvention Initiative: Pipeline Safety Program Procedures; Reporting Requirements;
Gas Pipeline Standards; and Liquefied Natural Gas Facilities Standards

AGENCY: Research and Special Programs Administration (RSPA), DOT
ACTION: Final rule.

SUMMARY: This final rule changes various administrative practices in the pipeline safety program
and makes minor modifications to requirements for gas detection, protective enclosures, and pipeline
testing temperatures. These changes will eliminate unnecessary or overly burdensome requirements,
and reduce costs in the pipeline industries without compromising safety

EFFECTIVE DATE: The effective date of this final rule is July 3, 1996. However, affected parties
will not have to comply with the information collection requirements in 49 CFR Part 193 until the DOT
publishes in the Federal Register the Control Numbers assigned by the Office of Management and
Budget (OMB) to these collection of information requirements. Publication of the Control Numbers
notifies the public that OMB has approved these requirements under the Paperwork Reduction Act of
1995.

FOR FURTHER INFORMATION CONTACT: L.E. Herrick, (202) 366-5513 or online at
herrickl@rspa.dot.gov regarding the subject matter of this final rule, or the Dockets Unit,
(202) 3665046, regarding copies of this final rule or other information in the docket

SUPPLEMENTARY INFORMATION:

Background:

In a memorandum dated March 4, 1995, the President provided direction to the heads of
Departments and agencies on carrying out his Regulstory Reform Initiative for reinventing the
government. As part of this initiative, RSPA established & program 1o review existing pipeline safety
regulations in order to identify those that were outdated or in need of reform.

On April 5, 1995, RSPA published a notice in the Federal Register soliciting comments from the
pipeline industry as well as other interested parties (60 FR 17295, April 5, 1993). RSPA also conducted
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three outreach meetings in 1995 in Dallas, TX, Lakewood CO, and Heuston, TX. Many commeats were
received both at the outreach meetings and in response to the Federal Register notice.

As 2 result of these comments, RSPA revisited this rulemaking which began in 1992. On November
6, 1992, RSPA published a notice of proposed rulemaking (NPRM) (57 FR 53085, November 6, 1992)
proposing changes to Parts 190, 191, 192 and 193. The comment period closed on December 7, 1992.
RSPA received comments from 22 regulated pipeline companies, three pipeline trade associations, one
consultant, one technical committee, and two state agencies (29 total comments recrived).

RSPA also requested a review of the proposal affecting natural gas facilities by mail balloting from
the Technical Pipeline Safety Standards Committee (TPSSC). This | 5-member commitiee was
established by statute to consider the feasibility, reasonableness, and practicability of all proposed
pipeline safety regulations.

After initial balloting, each TPSSC member reviewed the ballots and comments of each of the other
members, and had the option to change his or her initial vote or comment if desired. Although some
TPSSC members did not voie on every proposed change, a majority of TPSSC members found all the
changes adopted by this rule to be technically feasible, reasonable, and practicable.

Changes to Part 190 Requirements

§190.203 Inspections.

Section 190.203(c) currently requires that, after an Office of Pipeline Safety (OPS) inspection, an
operator must respond 10 8 "Request for Specific Information within 30 days.” RSPA proposed
amending this section 1o increase the time to 45 days. The increase would enable the operator 1o
provide RSPA with more complete information 1o use in evaluating inspection results.

RSPA received 19 comments from operators, State regulatory agencies and trade groups in responsc
to this proposal. All commenters agreed that the time period should be extended. In addition, one
commenter suggested that a further extension be granted 1o cases involving detailed "specific
information™ that may require longer than 45 days to gather.

RSPA Response

RSPA believes that 45 days will usually be adequate. In situations where more time is required the
Regional Director has the suthority 1o extend the time allowed for a response. Therefore, the revision 15

adopted as proposed.
§190.209 Response Options.

RSPA proposed deleting section 190.209%(c). Section 190.20%c) currently allows a respondent to
offer a compromise o a Notice of Probable Violation and Proposed Civil Penalty by submitting a check
or money order for the amount offered 1o the Regional Director who forwards the offer to the Associate
Administrator, OPS for action. If the Associate Administrator, OPS, accepts the offer in compromise,
the respondent is notified in writing that the acceptance is in full settiement of the civil penalty action
If an offer in compromise is rejected, it is returned to the respondent with written notification.

RSPA received 19 comments from operators, State regulatory agencies and trade groups on the
proposed deletion of §190.209(c). Most commenters agreed with the proposed deletion. Two
commenters disagree with the proposed deletion, preferring to retain the option and stating that
§190.209(c) does not place an undue regulatory burden upon industry.

All commenters observed that the deletion also affects §190.209%a)2) and §§190.227(2), (b). and
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(d) and that these sections should slso be revised for consistency.

RSPA Response

Under current Federal policy, assessment of a penalty is not contemplated until after a finding of
violation As a result, RSPA has not routinely resolved cases without such findings. The submission of
a check prior to establishing 2 finding of violation unnecessarily restricts a companys cash flow during
the pendency of the enforcement case. Therefore, RSPA is adopting this provision as proposed. In
addition, RSPA is adopting the commenters suggestions concerning §§190.209(a)2), 190.227(a);
190.227(b); and 190.227(d).

Section §190.211(b)

Section 190.211(b) currently provides that in circumstances deemed appropriate by the Regional
Director, and only if the respondent concurs, a telephone conference may be held in lieu of a heanng.
RSPA proposed to require a telephone hearing for all probable violations involving penalty amounts
under $10,000 in which a hearing is requested.

Five commenters responded 1o this proposal stating that they believe the respondent should have the
option of dealing with any probable violation in person. These commenters argue that the dollar amount
of the assessment for an alleged violation may not be indicative of the complexity of the case

RSPA Response

RSPA beleives that the curremt practice of conducting telephone hearings where the amount 1s less than
$10.000 1s cost effective, However, based upon the commenis re.zived, RSPA will allow respondents
10 request in-person hearings. Therefore, the section is amended 10 establish telephone heanings s the
preferred rather than required method for amounts less than $10,000.

Section 19021 I(c)
§190.21 1(c) currently states that a hearing may, under limited circumstances, be conducted by a

representative of the OPS region in which the facility is located. RSPA proposed in the NPRM that all
hearings be conducted by an attorney from the Office of the Chief Counsel of RSPA. All commenters

agree with this proposal.

RSPA Response

The secuon is amended as proposed.

Section 19021 1{e)

Section 190.21 1(e) currently states that at the outset of a hearing in response to a Notice of Probable
Violation, the material in the case file pertinent 1o the issues 1o be determined is presented by the
presiding official of the hearing. The respondent may examine and respond 10 or rebut this matenal.
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RSPA proposed to revise this regulation to provide the respondent the opportunity to review material in
the case file pertinent to the issues prior to any hearing.

RSPA received 20 comments in response to the proposed amendments to §190.211. The comments
were provided by an array of trade organizations, state regulatory agencies and operators. All
commenters agree with the proposed language. However, two commenters recommend that the case file
be automatically provided 1o all respondents at least 30 days before the heaning. They conclude that any
respondent requesting a hearing will want to review all material in the case file and that sutomatically
providing the material would eliminate unnecessary correspondence between the respondent and the
agency.

RSPA Response

RSPA agrees that a copy of the case file should be provided 10 a respondent prior to a hearing.

However, this practice should not include automatic mailing of a case file when a request for a hearing
is submitted 1o the agency. The respondent may wish to address only some of the issues in the N>tice of
Probable Violation in the hearing; thus mailing the entire file may in some instances result in
unnecessary expense. Therefore, §190.211 is unended as proposed in the NPRM. Section 190.211(f) is
also amended to clarify that the respondent will continue 1o have the opportunity to offer any relevant
information during the hearing.

Section 190.215 Petitions for reconsideration.

Saction 190.215(d) currently states that the filing of a petition for reconsideration does not stay the
effectiveness of the final order. The proposed revision would automatically stay payment of any civil
penalty assessed if a petition for reconsideration is filed. This will result in cost savings to the pipeline
operator by delaying civil penalry payments until a decision is made on the petition for reconsideration.

RSPA received 20 comments on the proposed rule from operators, State regulatory agencies and
trade groups. All commenters support the proposed amendment. Two commenters suggested that all
requirements or actions contained in a final order be stayed because the final order may require the
respondent to make significant facility or operational modifications that may exceed the cost of any civil
penalty and these expenses should be delayed, until final resolution of the case, unless a clear public
safety risk exists,

RSPA Response

RSPA agrees that final orders requiring significant facility or operational modifications should
sometimes be delayed until final resolution of the case. However, because an automatic stay could
delay corrective actions related to safety without an evaluation of any potential impact of the delay, the
rule does not provide for an automatic stay in the case of orders requiring action other than the payment
of money. Stays in cases involving corrective action will be considered on a case-by-case basis.

Section 190.227 Payment of penalty.

Section 190.227(a) currently states that payment of 2 civil penalty must be made by certified check or
money order payable to the "Department of Transportation.” RSPA proposed 1o continue to allow this
method for a civil penalty of less than $10,000. Under new section 190.227(b), RSPA proposed to
require that payments of $10,000 or more be made by wire transfer through the Federal Reserve
Communications System to the account of the U.S. Treasury.
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In response to the proposed amendment of §190.227, RSPA received 20 comments from operaiors.
State regulatory agencies, and trade groups. Most commenters agree with the proposed amendment.
One commenter recommends that the proposed language in §190.227(b) be modified to read “rwenry
business days or thirty calendar days.” This, he suggests, would aid smaller companies.

Four commenters disagree with the proposed changes to the regulation. They question RSPA's need
to require wire transfers of civil penalties of $10,000 or more. They argue that this restriction serves no
purpose and unnecessarily limits the options of payees.

RSPA Response

RSPA is required by Departmental regulations (49 CFR 89.21(b)X3}to collect amounts over $10,000
through wire transfer. Therefore, the proposed amendment 1o section 190.227 will be adopted

Changes to Part 191 Requirements
The following discussion explains the changes in Part 191
Section 191.1 Scope

Currently section 191.1(b) 1) contains the phrase on the Outer Continental Shelf (OCS). RSPA
proposed to delete this phrase because the regulation does not clearly specify where the applicability of
Part 191 begins oa offshore gathering lines in state waters. An operator recommended a similar change
in comments responding to an NPRM proposing to clarify the definition of gathering lines (56 FR
48505; September 25, 1991; Docket PS-122).

RSPAs revision will clarify that Part 191 does not apply to field production lines; i.e.. flow lines in
state offshore waters, similar 1o the present exception on the OCS. No substantive comments were

received in response to this proposal.

RSPA Response

Therefore, RSPA is amending section 191.1 as proposed.
Changes to Part 192 Requirements

The following discussion explains the change to Part 192
Section 192.513 Test requirements for Plastic Pipelines

This regulation prescribes minimum test requirements for plasti: pipelines to ensure discovery of all
potentially hazardous lesks, RSPA proposed to amend paragraph (c) of the rule 1o clanfy that. at
clevated temperatures, the test pressure is limited by the reduced hydrostatic strength of the
thermoplastic material. RSPA also proposed to amend paragraph (d) of the rule which would benefit
pipeline operators who during hot summer days are unable 10 pressure test newly constructed pipelines
because the temperature of the thermoplastic material exceeds 380 C (100° F). The proposal would
permit field pressure testing up to the same tempersture used 1o determine hydrostatic design strength as
defined by the design pressure formula in §192.121.

In response to the proposal, RSPA received 21 comments from operators, State regulatory agencies.
and trade groups. Most commenters supported the intent of the proposed rule. However, a few
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commenters said that the wording of the proposed rule would undermine the intent. They were
concerned that although the proposed rule would raise the tempersture limit for testing of some
pipelines (those with a long-term hydrostatic strength based on a temperature above 380C (1000F)), it
would lower the currently allowable temperature limit for other pipelines (those whose long-term
hydrostatic strength is based on a design temperature of less than 380C (1000F).

One commenter stated that many operators base their pressure ratings for plastic pipe on a standard
temperature of 23°C (73°F). For many pans of the United States, this design standard 1s adequate
because it exceeds the operating temperature of buried plastic piping in those geographical regions.
However, temperatures above ground often exceed 23°C (73°F). The proposed rule would prohibit
operators for whom this applies from conducting pressure tests on hotter days until temperatures fall
below 23°C (73° F). The commenters suggested a better approach would be 1o limit lest temperatures to
the temperature at which the long-term hydrostatic design basis was determined only if the temperatures
of the plastic piping material exceed 380C (100° F).

RSPA Response

RSPA recognizes the difficulties associated with the language of the proposed rule. To better express

the intent of this rule, the maximum tempersture limit for testing of plastic pipelines will be set at either

380C (100°F) or the temperature at which the long-term hydrostatic test was determined, whichever 13

greater.

In the discussion of the NPRM, it was stated that the Gas Piping Technology Committee (GPTC)

modified language in §§192.513(c) and (d). The GPTC has notified RSPA that although the

GPT" Plastic Task Group is considering a similar proposal, the GPTC has not proposed any modified

language.

Changes to Part 193 Requirements
The following discussion explains the changes to Part 192
Section 153 2819 Gas detection.

Operators at LNG plants must continuously monitor all enclosed buildings for hazardous concentrations
of flammable gases and vapors, using permanent detection systems that provide visible or audible
alarms (§193.2819(f). All enclosed buildings must be monitored, even if the building is not connected
to a source of flammable fluid. For example, a 100l shed that does not house a flammable fluid and 15
not connected 10 a source of flammable fluid must have a fixed gas detection and alarm system.
Because RSPA's review concluded that the risk of flammable gas or vapor sccumulating inside such
buildings is negligible, we proposed to apply §193.2819(1) only to buildings "that house a flammable
fluid or are connected by piping or conduit 1o a source of flammable fluid "

Twelve TPSSC members supported the proposal completely, one member supported it but
recommended deletion of "or conduit,” and two members abstained. The reason given for deleting “or
conduit™ was that the National Electrical Code (NEC), referenced in Part 193, requires conduits between
hazardous and non-hazardous areas to be sealed to prevent accidental migration of flammabie gas or
Vapor.

RSPA received comments on the proposed rule from 15 operators, two pipeline-related associations,
and one consultant. Non of these commenters objected to the proposal. However, two commenters
suggested we delete “or conduit” because of the NEC safeguard mentioned above, while two others
suggesied that "conduit” be modified by "uninterrupted ™
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Two commenters recommended that RSPA expand the proposed exception 1o include buildings
whose only source of flammable fluid is fuel for heating or cooking. When these sources were low
pressure and odorized, it was concluded that they posed minimal risk.

RSPA Response

Deleting the words “or conduit” would not be appropriate because all existing conduits may not have
been installed under current NEC standards and thus may not be sealed against possible intrusion of
gas. However, in the final rule, RSPA has added the word “uninterrupted” between “"or” and “conduit”
This will relieve an operator from the need to protect a building which is sealed pursuant to the NEC
against accidental migration of gas or vapor. We did not adopt the comment to expand the proposed
exception to buildings whose only source of flammable fluid is fuel. The risk is not minimal in the
context of an LNG plant. When LNG is piped into a building for heating or cooking, there is an
opportunity for gas to escape undetected inside the huilding and ignite. However slight this opportur.
the potential consequences of any building fire or =xpicsion are magnified by the LNG plant setting
Thus, we do not believe the existing rule should be - laxed further to exclude buildings whose onl:
source of flammable fluid is gas for heating or cooking.

Section 193.2907 Protective enclosure construction.

Paragraphs (b) 1) through (3) and (c) of this rule dictate specific matenial and design features of
protective enclosures (i.¢., fences and walls) that surround certain LNG facilities. For example, fences
must be chainlink 1 at least No. 11 American wire gauge. RSPA's review concluded that such
prescriptive requi. sments are unnecessary and overly burdensome in view of the performance standard
under §193.2907(a) goveming the design and construction of protective enclosures. Thai standard
provides that each protective enclosure must have sufficient strength and configuration to obstruct
unauthorized access to the facilities enclosed. RSPA, therefore, proposed 1o repeal the prescriptive
requirements and rely solely on the performance standard.

Twelve TPSSC members fully supported the proposal, one member supported it but recommended
an editorial change, and two members abstained. The editorial change was not explained and has not
been Jdopltd_

RSPA received comments on the proposed rule from 12 operators and one pipeline-related
association. Each of these commenters supported the proposal.

RSPA Response

Therefore, §193 207 1s amended as proposed.
Rulemaking Analyses.

Paperwork Reduction Act.

Documentation for the information collection requirements for Parts 191 and 193 was submined 1o
the Office of Management and Budget (OMB) during the original rulemaking processes Currently,
regulations in Part 191 are covered by OMB Control Numbers 2137-0522 and 2137-0578. The Control
Numbers for regulations in Pant 193 have expired and are currently in the process of renewal through

review by OMB. Under the Paperwork Reduction Act, no persons aue required to respond (o 3
collection of information unless it displays s valid OMB control number. Therefore the information
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collection requirements of Part 193 will not be effective until the renewal process is complete and 15
announced in a subsequent Federal Register notice. The applicable Control Number will remiain
2137-0048. Pant 190 imposes no paperwork requirements on the pipeline industry, Regulations in Pant
192 are covered by OMB Control Numbers 2137-0049 and 2137-0583. The notice proposed no
additional information collection requirements. Accordingly, there is no need 10 repeat those
submissions in this final rule.
E. O. 12866 and DOT Regulatory Policies and Procedures

This final rule is not considered a significant regulatory action under section 3(f) of Executive Order
12866 and therefore was not subject to review by the Office of Management and Budget. The rule is not
significant under the Regulatory Policies and Procedures of the DOT (44 FR 11034, February 26,
1979). A Regulatory Evaluation has been prepared and is available in the Docket. RSPA estimates the
changes 10 existing rules will result in an estimated savings of $1,200,000 for the pipeline industry,

without associated costs and with no adverse affect on safety. As discussed above, these savings will
come largely from the elimination of unnecessary requirements.

Regulatory Flexibility Act

Few of the companies subject to this rulemaking meet the criteria for small companies. However.
RSPA sought such impact information in response to this rulemaking. Accordingly, based on the facts
available concerning the impact of the proposal and the response received, | certify under Section 605 of
the Regulatory Flexibility Act that this final rule will not have a significant economic impact on a
substantial number of small entities,

E.O. 12612

RSPA has analyzed the rule changes under the criteria of Executive Order 12612 (52 FR 41685,
October 30,1987). We find it does not warrant preparation of a Federalism Assessment.

List of Subjects
49 CFR Part 190
Administrative practice and procedure, Penalties, and Pipeline safery.
49 CFR Part 191
Pipeline safety, Reporting and recordkeeping requirements.
49 CFR Part 192
Natural gas, Pipeline safety, Reporting and recordkeeping requirements.
49 CFR Pant 193

Fire preveation, Pipeline safety, Reporting and recordkeeping requirements, and Secunity measures,
In consideration of the foregoing, RSPA is amending 49 CFR Parts 190, 191, 192, and 193 as

ff_"i

o




follows:

Part 190 - AMENDED]

1. The authority citation for Part 190 continues to read as follows:

Authority: 49 U.S.C. 5123,60108,60112,60117,60118, 60120, 60122, and 60123, and 49 CFR 1,53
2. Section 190.203 is amended by revising paragraph (c) to read as follows:

§190.203 Inspections.

. L I - -

(c) If, after an inspection, the Associate Administrator, OPS believes that further information is
needed 10 determine appropriate action, the Associate Administrator, OPS may send the owner or
operator a "Request for Specific Information” to be answered within 45 days after receipt of the letter.
. & @ . .

3. Section 190.209 is amended bty removing paragraph (a)X2); by redesignating paragraph (a)}(3) as
paragraph(a)2), by redesignating paragraph (a)4) as (a)3), and by removing paragraph (c) and
redesignating paragraph (d) as paragraph (c).

4. Section 190.211 is amended by revising paragraphs (b), (c) and (¢) to read as follows

§190.211 Hearing.
L ] L ] L ] L

(b) A telephone hearing will be held if the amount of the proposed civil penalty or the cost of the
proposed corrective action is less than $10,000 unless the respondent submits a written request for an
in-person hearing. Hearings are ield in a location agreed upon by the presiding official, OPS and the
respondent.

(c) An attorney from the Office of the Chief Counsel, Research and Special Programs
Administration, serves as the presiding official at the hearing.

L] L] L] L] L]

(e) Upon request by respondent, and whenever practicable, the material in the case file pertinent to
the issues to be determined is provided to the respondent 30 days before the hearing. The respondent
may respond to or rebut this material at the hearing.

() During the hearing, the respondent may offer any facts, statements, explanations, documents,
testimony or other items which are relevant to the issues under consideration.

L] L] L] L] L]

5. Section 190.215 is amended by revising paragraph (d) to read as follows:
§190.215 Petitions for reconsiderstion.
-

(d) The filing of & petition under this section stays the payment of any civil penalty assessed
However, unless the Associaie Administrator, OPS otherwise provides, the order, including any
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required corrective action, is not stayed.
L] L] -

L] L]

6. Section 190.227 is amended by revising paragraphs (a) and (b): and by removing paragraphs (c) and
(d) to read as follows:

§190.227 Payment of penaity.

(a) Except for payments exceeding $10,000, payment of a civil penalty proposed or assessed under
this subpart may be made by certified check or money order (contamning the CPF Number for this case)
payable to U.S. Department of Transportation” to the Federal Aviation Administration, Mike Monroney
Aeronautical Center, Financial Operations Division (AMZ-320), P.O, Box 25770, Oklahoma City, OK
73125, or by wire transfer through the Federal Reserve Communications System (Fedwire) to the
account of the U.S. Treasury. Payments exceeding §$10,000 must be made by wire transfer. Payments,
or in the case of wire transfers, notices of payment, must be sent to the Chief, General Accounting
Branch (M-86.2), Accounting Operations Division, Office of the Secretary, room 2228, Department of
Transportation, 400 Seventh Street, SW, Washington, DC 20590.

(b) Payment of a civil penalty asscssed in a final order issued under §190 213 or affirmed in &
decision on a petition for reconsideration must be made within 20 days afier receipt of the final order or
decision. Failure to do so will resul' in the initiation of collection action, including the accrual of
interest and penalties, in accordance with 31 U.S.C. §3717 and 49 C.F.R. Pant 89.

Part 191 - [AMENDED)]

1. The authority citation for Part 191 continues to read as follows:

Authority: 49 US.C. 5121, 60102, 60103, 60104, 60108, 60117, 60118, and 60124. and 49 CFR | 53
2. Section 191.1 is amended by revising paragraph (bX 1) to read as follows:

§191.1 Scope.

- L] L] L] L

{b], L ] L] L ]

(1) Offshore gathering of gas upstream from the outlet flange of each facility where hydrocarbons
are produced or where produced hydrocarbons are first separated, dehydrated, or otherwise processed,
whichever facility is farther downstream; or

Part 192 - [AMENDED|

| The authority citation for Part 192 continues to read as follow .

Authority: 49 U.S.C. 5103, 60102, 60104, 60108, 60109, 60110, 60113, and 60118, and 49 CFR 1.53.
2. Section 192.513 is amended by revising paragraphs (c) and (d) to read as follows

§192.513 Test r:q-lﬂfilllfbrphsdt pipelines

L] - L]

(¢) The test pressure must be at least 150 percent of the maximum operating pressure or 50 psig.
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whichever is greater. However, the maximum test pressure may not be more than three times the
pressure determined under §192.121, at a temperature not less than the pipe temperature during the test.

{d) During the test, the temperature of thermoplastic material may not be more than 38 deg C (100
deg F). or the temperature at which the material's long-term hydrostatic strength has been determined
under the listed specification, whichever is greater.

Part 193 - |AMENDED)
| The authority citation for Part 193 continues to read as follows:

Authority: 49 U.S.C. 5103, 60102, 60103, 60104, 60108, 60109, 60110, and 60113; 60118; and 49
CFR 1.53,

2. Section 193.2819 is amended by revising paragraph (f) 10 read as follows:

£193.2519 Gas detection.

. - - L] L]

() All enclosed buildings that house a flammable fluid or are connected by piping or uninterrupted
conduit 10 a source of flammable fluid must be conunuously monitored for the presence of flammable
gases and vapors with a fixed flammable gas detection system that provides a visible or audible alarm
outside the enclosed building. The systems must be provided and maintained according to the
applicable requirements of ANSI/NFPA 59A.

3. Section 193.2907 is amended by revising paragraphs (a) and (b) to read as follows
§193.2907 Protective enclosure construction.

(a) Each protective enclosure must have sufficient strength and configuration to obstruct
unauthonzed access 1o the facilities enclosed.

(b) Openings in or under protective enclosures must be secured by grates, doors or covers of
construction and fastening of sufficient strength such that the integnity of the protective enclosure is not
reduced by any opening.

Issued 1in Washington D.C. on May 23, 1996.

Kelley S. Coyner,
Acting Deputy Administrator Research and Special Programs Administration
[FR Doc. 9613770 Filed 5-31-96; B:45 am]
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Docket PS-124; Amdt. 192-78

DEPARTMENT OF TRANSPORTATION

RESEARCH AND SPECIAL PROGRAMS ADMINISTRATION
49 CFR Part 192

[Docket PS-124; Amdt. 192-76)

(Amdt. 192-78)

RIN 2137-AC25

Regulatory Review; Gas Pipeline Safety Standards

AGENCY: Research and Special Programs Administration (RSPA), DOT.

ACTION: Final rule.

SUMMARY: This final rule changes miscellaneous gas pipeline safery regulations to provide clanty,
eliminate unnecessary or burdensome requirements, and foster economic growth The changes result
from a comprehensive review of the regulations RSPA has completed under President Climon's
Regulatory Reinvention Initiative 1o reduce the burden of government regulations. The changes are
intended to reduce the costs of compliance without compromising safety.

EFFECTTIVF DATE: This final rule is effective July 8, 1996. The incorporation by reference of
certain publications listed in the regulations is approved by the Director of the Federal Register as of
July 8, 1996,

FOR FURTHER INFORMATION CONTACT: A. C Gamnert, (202) 366-2036. or L. M. Furrow.
(202) 366-4559, regarding the subject matter of this amendme-t. or the Dockets Unit, (202) 366-5046
regarding copies of this amendment or other material in the docket

SUPPLEMENTARY INFORMATION:

Background

Early in 1992, RSPA began an extensive review of the federal gas pipeline safety regulations
(49 CFR Part 192) and invited the public to participate (57 FR 4742, Feb. 7, 1992). The review was to
see what changes were necessary to provide clarity, eliminate unnecessary or overly burdensome
requirements, and foster economic growth. As a result of the review, RSPA published a Notice of
Proposed Rulemaking (NPRM), proposing changes to 38 regulations in parnt 192 (Notice 1, 57 FR
39572; Aug. 31, 1992).

Then the National Association of Pipeline Safety Representatives (NAPSR) reporied on a
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separate but related review of part 192. RSPA had asked NAPSR to identify regulations in part 192 that
may not assure safety or that may be hard to enforce. Because the NAPSR report concemed a few of
the regulations covered by the NPRM and had similar goals, we published the report and requested
public comment on it various recommended rule changes (Notice 2. 58 FR 59431, Nov. 9, 1993). At
the same time, we anrounced that in developing final rules under the NPRM, we would consider
comments on any NAPSR recommendations that addressed the same issues as the NPRM. The period
for public comment on the NAPSR recommendations was extended 90 days until April 11, 1994 (Notice
3, 58 FR 68382, Dec. 27, 1993).

Later on, President Clinton launched the Regulatory Rcinvention Initative (memorandum for
Heads of Departments and Agencies; March 4, 1995), which am ing other things, directed DOT and
other Federal agencies to review and revise existing regulations t- rcmove unnecessary or burdensome
requirements. Today's publication of this Final Rule is a major step in carrying out that directive with
respect to DOT's pipeline safety regulations.

Advisory Commitiee

The Technical Pipeline Safety Standards Committee (TPSSC), consisting of |5 members, was
established by statute to consider the feasibility, reasonableness, and practicability of proposed pipchine
safety regulations. In developing the final regulations, RSPA considered all final TPSSC votes and
comments on the NPRM, including minority positions. A more detailed consideration of the TPSSC
action is contained in the following section-by-section discussion of comments. A record of the TPSSC
deliberation is available in the docket.

Discussion of Comments

RSPA received comments on the NPRM from 36 pipeline operators, 9 pipeline-related
associations, | state agency, and 8 other commenters. More commenters submitted views on the
NAPSR recommendations: 58 pipeline operators, 12 ipeline-related associations, 4 state agencies, and
5 other commenters.

The following discussion on development of the final rules explains how we treated TPSSC
positions, comments on the NPRM, and comments on NAPSR recommendations related to NPRM
proposals (§§192.3, 192.475, 192.485, and 192.607). We appreciate the comments on NAPSR
recommendations that were not related to NPRM proposals. They will help us decide appropriate
responses to those recommendations in an action separate from this rulemaking

Small Gas Systems.

The NPRM invited comments on the idea of whether RSPA should develop separate, more
appropriate safety standards for small gas distribution systems. Suci: systems include master meter
systems and petroleum gas systems serving mobile home or apartment complexes.

Although TPSSC did not address this matter, RSPA received comments from twe pipeline
operators, one state agency, and one mobile home association. The state agency said that it is not clear
that separste regulations are required. This commenter suggested that a less complicated remedy might
be to excerpt thoss portions of the regulations specifically applicable to small operators (deleting, for
example, sections applicable to transmission lines) and publish the result as a guide or as instructional
material

Three commenters supported the need for more appropriate standards for small gas distnbution
svstems. A mobile home association endorsed the idea of developing standards for small gas
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distribution systems, such as master-meter systems serving mobile home parks, and publishing the
standards as & new part of title 49 of the Code of Federal Regulations. The mobile home association
commented that if it were not for the Gu.dance Manual for Operators of Small Gas Systems published
by RSPA, the average mobile home park operator would have difficulty determining which regulations
in part 192 apply to master-meter systems.

RSPA believes that each of the suggestions has merit and will be useful in developing future
pipeline safety agendas

Section 192.1, Scope of parn.

Section 192.1(bX 1) excepts from the scope of part 192 certain gathening lines on the outer
continental shelf (OCS), but does not except similar gathering lines located in State offshore waters.
Section 192.1(b) 1) reads as follows: "This part does not apply to [o]ffshore gathening of gas upstream
from the outlet flange of each facility on the outer continental shelf where hydrocarbons are produced or
where produced hydrocarbons are first separated, dehydrated, or otherwise processed, whichever facility
is farther downstream.” Because RSPA treats OCS and State offshore gathering alike under pant 192,
we proposed 1o delete the phrase "on the outer contincital shelf” so the exception would cover offshore
gathering no matter where located. We also proposed to replace "offshore gathering of gas™ with
“offshore pipelines,” recognizing that the excepted pipelines may be either production or gathering
lines.

Twelve TPSSC members voted for the proposal, two supported it bul recommended a change,
one member opposed it, and one abstained. The recommended change was that "gathering of gas”
should be re ained in §192.1(b) 1), since proposed §192.9 refers to gathering under §192.1.

We did not adopt the TPSSC minority’s recommended change because the excepted pipelines
located upstream from the referenced offshore facilities may be either production lines or gathering
lines Also, the term “offshore pipelines” was used in a similar revision of 49 CFR 195.1(bX5) that we
made to clarify the jurisdiction of the hazardous liquid pipeline regulations over offshore pipelines
(Docket PS-127; 59 FR 33388; June 28, 1994). As discussed below under the §192.9 heading. §192.9
has already been revised to cross-reference §192.1. Since the cross-reference does not refer specifically
'o gathering lines, deleting the words “gathering of gas™ from §192.1(bX 1) should not hinder the
understanding of §192.9.

RSPA received 14 comments on the proposed rule change, nine from operators, four fiom
pipeline-related associations, and one from a state agency. None of these comments opposed the
proposal to change §192.1(b)X1).

Section 192.3, Definitions.

|. Petroleum Gas. A revised definition of "petroleum gas” is discussed below under the §192.11
heading.

2 Secretary. The proposed revision of the definition of “Secretary” i no longer needed
Because the term “Secretary” is not used in part 192, the definition of "Secretary” was removed from
§192.3 in an earlier rulemaking (59 FR 17281; April 12, 1994).

3. Transmission Line. A longstanding RSPA interpretation holds that the definition of
“transmission line® in §192.3 encompasses lines that link gathering lines or transmission lines lo large
volume customers, such as factories or power plants. This interpretation was founded on the definition
of "transmission line” in the 1968 edition of the American Society of Mechanical Engineers [ASME]
B31.8 Code. This code, wh ch was the comerstone of part 192, defined transmission to end at large
volume customers. RSPA proposed to codify the interpretation by restating the definition of
“transmission line” under part 192 to include & "large volume customer” as an end point of transmission




Eleven TPSSC members voted for the proposal, three supported it with a recommended change,
and one abstained. The members who recommended a change thought that RSPA should define “large
volume customer.” As discussed further below, the final definition includes an explanation of this term

Twenty-six entities commented on the NPRM proposal, including 19 pipeline operators. five
pipeline-related associations, one state agency, and one industrial consumer. Of these commenters, only
eight expressed unqualified support Three commenters completely opposed the proposal, saying it was
not needed or would create confusion.

RSPA continues to believe that the proposed change is needed. The present definiion does not
reflect RSPA's interpretation that the term "transmission line™ inc'ud s pipelines that connect large
volume customers 10 gathering or transmission lines.

Nine commenters thought the proposed definition would reclassify as transmission thuse
pipelines that connect large volume customers to high pressure distribution lines. RSPA did not intend
for the proposed change to alter the classification of distribution lines that supply large volume
customers. To avoid this unintended outcome, the definition explicitly does not include lines se ng
large volume customers downstream from a distribution center.

Four commenters said that the volume of gas transported is not an appropriate indicator of
transmission. This group suggested that engineering characteristics, such as high pressure, stress level,
of connection to a pressure limiting station are more indicative of transmission than the volume of gas
transported. However, the purpose of the transmission proposal was not to open discussion on whether
volume is an appropriate indicator of transinission. The purpose was 1o recognize that, by interpretation
of the present Aefinition, volume already is an established indicator of transmission, and that the
interpretation should be codified. None of the commenters challenged the correctness of the
interpretation. Moreover, before publishing the proposed definition, we referred to the 1992 edition of
the ASME B31.8 Code, a widely recognized code of voluntary standards for gas piping. Section 803.21
of the ASME B31.8 Code (1992 edition) defined "transmission line” as "pipe installed for the purpose
of ransmitting gas from a source or sources of supply to one or more distribution centers or 1o one of
more large volume customers ...." (emphasis added). And this definition is the same in the current
1995 edition of the code. Given our longstanding interpretation and the ASME B3 1.8 Code definition,
we find it reasonable 1o add *large volume customer™ to the definition of transmission line as proposed

Three commenters wanted RSPA to define “large volume customer.” We agree that an
explanation of "large volume customer” would make the final definition more precise. Thus, we added
2 statement 10 the final definition to explain that "large volume customer™ includes factories, power
plants, and institutional users of grs.

We did not specify a minimum volume of gas a pipeline must transport to a customer to qual/l
as transmission. Volumes vary, and setting an arbitrary threshold might unfairly reclassify some
existing lines. However, since "large volume customer” and "distribution center” each mark the end o
transmission under the definition, operators may use the volume of gas supplied to distribution centers
as a guide to identifying large volume customers.

The NAPSR report recommended changingthe part 192 definition of “transmission line” so that
pipelines beginning at gathering or transmission lines and ending at "distribution systems and other load
centers” would be classified as transmission lines. Under this aliernative wording, load centers
conceivably would inciude large volume customers.

Most of the persons who commented directly on this NAPSR recommendation opposed it. A
primary objection was that the recommended definition would needlessly reclassify as transmission low
stress pipelines between communities or between distribution systems and high pressure transmission
lines. in this regard, many commenters felt transmission should be limited to pipelines that operate at
20 percent or more of specified minimum yield strength (SMYS) of pipe, one of the charactenistics
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under the present definition. The lack of definition of the term "load center” was another frequently
stated reason for opposing the *'APSR recommendation. Commenters argued that introducing this term
into the definition would lead ©  more, not less, confusion. Also several commenters thought the
definition of transmission lin. should remain unchanged until RSPA completes its project to redefine
the term "gathering line,” which appears in the transmission line definition. After considering these
concemns, we agree that the NAPSR recommendation would not strengthen the present definition and
could cause reclassification of many lines. Therefore, we did not adopt the recommendation in the final
definition

Section 192 5, Class locations.

RSPA proposed to clarify §192.5 1o minimize the possibility that a pipeline is classified nigher
than required. Inasmuch as part 192 regulations become more stringent as pipeline classification
increases, any over-classification results in needless expenditures.

Fourteen TPSSC members voted for the proposal and one abstained.

Eight operators and one pipeline-related association commented on the proposed change. While these
commenters generally supported the need 1o clarify §192.5, rwo operators suggested alternative
wording. Base. on one suggestion, RSPA has combined proposed §§192.5(c2) and (cX3) into final
§192.5(cX2).

One focus of the NPRM was the cluster exception in existing §§192.5(f2) and (f{3) This exception
provides that if a cluster of buildings intended for human occupancy requires a Class 2 or 3 location, the
classification ends 220 yards from the nearest building in the cluster, rather than at the end of the 1-
mile class location unit that would otherwise be the basis for classification. In the NPRM (at 39573),
we stated that adding buildings outside a cluster to those inside the cluster would result in
over-classification of the class location unit. However, this statement was incorrect. The history of
§192.5 (35 FR 13251; August 19, 1970) shows that the cluster exception applies only when all buildings
in a 1-mile class location unit are in a single cluster. If a class location unit contains buildings outside a
cluster or more than one cluster of buildings, all buildings in the unit must be counted to determine the
classification of the unit. The final rule clanfies this point.

The association that commented thought we should define the term “cluster.” However, the
term is used in its ordinary dictionary sease, and, in RSPA's experience, has not been a significant
source of misunderstanding.

Section 192.7, Incorporation by reference.

Section 192.7 describes the incorporation by reference in part 192 of documents or portions of
documents relevant to gas pipeline safety. RSPA proposed to revise §192.7(a) to clanify that when a
regulation in part 192 references a document, the entire document is not necessarily incorporated by
reference. Rather, only those portions of the document that are specifically referenced in the regulation
or are essential for compliance with the regulation are incorporated by refer-nce. Such portions may or
may not comprise the whole document, depending on the scope of the reference

Fourteen TPSSC members voted for the proposal and one abstained.

Commenters on the proposed change, seven operators and one pipeline-related association, all favored
the proposal. However, two of these commenters wanted RSPA to change the rule in a manner not
proposed. They advised changing §192.7 1o require operators to follow the latest published editions of
documents, instead of particular editions, which can become obsolete before RSPA updates the
references. RSPA believes this recommended action is inappropriaie because it would hand over an
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established governmental function, rulemaking, to the private organizations who produce the referenced
documents. Each newly published edition would sutomatically change a pipeline safety rule and bypass
the Federal rulemaking process, which ensures fair treatment of all affected parties.

Section 192.9, Gathering Lines.

When the NPRM was published, §192.9 required gathering lines to comply with part 192
standards applicable to transmission lines without indicating that certain gathering lines are excepted
from part 192 by §192.1. To highlight this exception and provide a clear understanding of which
gathering lines must meet transmission line standards, we proposed to cross-reference §192.1 in §192.9

Thirteen TPSSC members voted for the proposal and twe abstained.

RSPA received seven comments on the proposed change, six from operators and one from a
pipeline-related association. Only one commenter opposed the proposal, saying it did not see how the
change would clarify the present rule.

Then in 1994, in a separate, unrelated action concerning the passage of pigs, RSPA revised
§192.9 to include a cross-reference to §192.1 (59 FR 17281; April 12, 1994). Thus, §192.9 has already
been changed consistent with the proposal in this proceeding. and no further action is necessary

Section 192.11, Petroleum Gas Systems (Including Changes 10 §§192.1 and 192.3).

RSPA proposed several changes to the special rules in §192.11 for petroleum ga: systems:

First, we proposed to require that peak shaving plants supplying petroleum gas by pipeline 1o a natural
gas distribution system as well as pipeline systems transporting only petroleum gas or petroleum gas/air
mixtures comply with part 192 standards and the National Fire Protection Association (NFPA)
Standards 58 and 59. Downstream from the point where a peak shaving plant injects petroleum gas into
a natural gas distribution system, only part 192 would apply. Next, we proposed that the NFPA
Standards prevail in the event of a conflict between part 192 and NFPA Standards 58 or 59 At the same
time. we said that a conflict does not exist when NFPA Standards 58 and 59 are silent or nonspecific on
a subj =t (such as for corrosion protection or leak detection). In this case, the operator would have to
comply with any applicable part 192 rule. Finally, we proposed to add a definition of "petroleum gas”
10 §192.3, and to clarify under §192.1(b)4) which petroleum gas systems are excepted from pant 192,

Ten TPSSC members voted for the proposal, one member supported it with a recommended
change, three members opposed it, and one abstained. Two TPSSC members disagreed with the
proposal that NFPA standards should prevail in the event of a conflict with part 192. One TPSSC
member voted yes, but recommended that in the event of conflict the most stringent requirement should
prevail.

We explained in the NPRM why we believe the NFPA standards should have priority in direct
conflict situations. The main reason is that in contrast to part 192, the NFPA Standards specifically
cover petroleum gas transportation. Also, NFPA Standards 58 and 59 reflect current petroleum 3as
technology and safety practices. Given this special attention to petroleum gas, we do not think there 15
sufficient reason 1o require operators to follow part 192 instead of the NFPA Standards in the event of
conflict, e.en if part 192 is more stringent.

RSPA received eight comments in favor and three comments in opposition to the proposed
changes to §192.11. Those commenters who opposed the proposal were concerned that compliance
with NFPA Standards 58 and 59 would involve significant capital expenditures. However, §192 11
already requires petroleum gas systems 1o meet NFPA Standards 58 and 59. And, in accordance with 49
U.S.C. §60104(b), none of the design, installation, construction, initial testing, or initial inspection
requirements of NFPA Standards 58 and 59 would apply under part 192 1o peak shaving plants now in
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existence. So, retrofinting existing plants would not be required. Although all plants would have to
comply with the operation and mainiensnce requirements of NFPA Standards 58 and 59, ovenall
compliance costs should be small because, as NFPA stated in its petition, most, if not all, existing plants
already complv with NFPA Standards 58 and 59 o qualify for insurance coverage. Thus, §192.11 15
revised as , roposed in the NPRM.

Proposed §192.1(b)4)(i) would exclude from part 192 pipeline systems that transport only
petroleum gas or petroleum gas/air mixtures to fewer than 10 customers, i no portion of the sysiem 15
located in a pubiic place. This exclusion is in the present §192.11(a), but in proposing to relocate it to
§192.1(b)X4Xi), -ve omitied the parenthetical phrase “(such as a highway).” One commenter objected 10
the omission, saying .. v ould leave the meaning of "public place” open to interpretation. However, our
experience has been that the parenthetical phrase has hindered more than helped the understanding of
public place. We have consistently interpreted “public place™ to mean a place which is generally open
to all persons in a community as opposed 1o being restricted to specific persons. We consider churches.
schools, and commercial property as well as any publicly owned right-of-way or property which is
frequented by persons to be public places. Although §192.11(a) refers to a highway as an example of 2
public place, many operators have incorectly considered the example 10 restrict, rather than define, the
coverage of petroleum gas systems with fewer than 10 customers.

Proposed §192.1(b)}4 Xii) would clarify that part 192 does not apply 1o single-tank,
single-customer petroleum gas systems located entirely on the customer's premises, but partiaily in a
public place. These systems exist, for example, at churches or restaurants, where the gas is used for
heating or cooking. The proposal was based on the jurisdiction of part 192 over the distribution of gas.
As inc.cated by the definition of "service line” (§192.3), part 192 does not apply to gas distribution
beyond the point where metered gas enters customer piping. For single-lank, single-customer systems
on the customer’s premises, this point normally occurs at the tank.

Three commenters protested that part 192 would still apply to single-customer, multi-tank
systems on the customer's premises, regardless of tank size. For example, the proposed rule would not
exclude a two-tank system partly in a public place, even i1 che total quantity of stored gas is less than in
a large single-tank system. Because the proposed exclusion did not rest on the quantity of gas delivered
to the customer, we agree that the number of tanks should not be a factor in the exclusion of
single-customer systems on the customer’s premises. Therefore, final §192.1(b)4)11) omits the term
“single-tank.”

The proposed definition of “petroleum gas™ drew no objections from either the TPSSC or
commenters. So the definition is adopted as proposed.

Sectious 192.14 and 192.553, Conversion and Upraling

If a steel pipeline 1o be converted 1o gas service under part |92 has not been designed and
constructed to meet part 192 standards, it must be converted accordine 1o §192.14 (§192.13(a}2)).
Section 192.14(a)4) requires that each pipeline must be pressure tested under subpart J of part 192 to
substantiate the maximum allowable operating pressure (MAOP) permitted by subpart L of part 192
Under subpan L, to compute the MAOP of a pipeline being converted, an operator must determine the
design pressure of the weakest element of the pipeline (§192.61%a)x 1))

Design pressure is also a factor under §192.553, which establishes general requirements for
increasing any pipeline’s MAOP (uprating). Under §192.553(d), an increased maximum allowable
operating pressure may not exceed the MAOP part 192 sllows for a new pipeline constructed of the
same materials in the same location. Thus, to uprate a pipeline within this MAGP limit, an operator
must determine the design pressure of the weakest element of the pipeline (§192.61%aX1))

Because of the role of design pressure, a steel pipeline may not be converted or uprated when
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any of the pipe characteristics needed to calculate design pressure under §192.105 is unknown.
Therefore, RSPA proposed to amend §§192.14(a) 1) and 192.553(d) 1o permit the conversion or
uprating of steel pipelines based on an approach found in paragraph 845.214 and Appendix N of the
ASME B31.8 Code. Under the proposal, when design pressure is unknown, operators would have to
pressure test the pipeline under Appendix N until pipe yield occurs. The first pressure that produces
pipe yield, reduced by 20 percent and the appropriate factor under §192.61%a)2)Xii), would be used
instead of design pressure to calculate MAOP.

Twelve TPSSC members voted for the proposed revision of §192.14, one member supported 1t
with a recommended change, one member opposed it but suggested changes, and one member
abstained. Eleven members voted for the proposal regarding §192.553, two supported 1t with a
recommended change, one opposed it, and onec abstained. The recommended changes were to make
yield testing mandatory instead of permissive, and to allow yield testing that is based on other than the
"first pressure” that produces yield, since Appendix N does not use that term. The reasons against the
proposal were that yield testing appeared to be mandatory, and use of the Appendix N method should be
discretionary.

RSPA has adopted the recommended change regarding mandatory yield testing Although, in
the proposed rules, yield testing may have appeared permissive, RSPA clearly intended such testing to
be the only alternative when design pressure is unknown. Therefore, in the final rule, if factors in the
design formula are unknown, a pipeline 1o be converted or uprated would have 1o be pressure tested
under Appendix N to determine pipe yield, except as discussed below for low-stress pipe.

The TPSSC member's recommendation to delete “first pressure” from the proposed rule was not
adopted. Although Appendix N does not refer to the first pressure that produces yield, paragraph
845.214(a)X2) of the ASME B11.8 Code, which applies to the establishment of MAOP when design
pressure is unknown, provides that only the first test to yield can be used to determine MAOP. The
proposed rules were consistent with this B3 1.8 standard, which precludes the use of higher yield

that can result from successive testing.

RSPA did not adopt the TPSSC member's comment that use of the Appendix N method should
be discretionary. When ! {AOP is determined without knowing the pipeline’s design pressure,
conformity to a standardized practice (Section N5.0 of Appendix N) assures additional safety to offs=t
the lack of knowledge about design pressure.

RSPA received comments on the proposed rules from 11 operators and three pipeline-related
associations. Four operators and one pipeline-related association recommended removal of the
proposed requirement to use the “first pressure” that produces yield Qur position on this subject 15
given above in response 1o a similar comment by a TPSSC member

One operator and one pipeline-related association suggested locating the proposed amendments
in §192.105 instead of §§192.14 and 192.553. RSPA did not adopt this suggestion because §192 105
affects the design of new pipelines, a subject the proposed rules did not address.

One operator and two pipeline-related associations argued that pressure testing to yield is
unnecessary to qualify low-stress distribution lines (generally lines 123/4 inches or less in nominal
outside diameter operating at pressures less than 200 psig) for conversion or uprating. Pan 192
recognizes that low-stress pipelines present a much lower risk to public safety than high-stress lines, all
other factors being equal. For example, certain weldinp standards in subpart E are less stringent for
pipelines 1o be operated below 20 percent of SMY'S. Because of the lower risk, the final rule provides
that pipelines 123/4 inches or less in nominal outside diameter 10 be operated a1 a pressure less than 200
psig may be converted or uprated without testing to yield. The MAOP of such pipelines may be
dete; ained under §192.619(a)1) by using 200 psig as design pressure.

An operator argued that pressure testing 1o yield should be discretionary, because sufficient
safety would be provided by the proposed pressure reduction factors regardiess of the level of test

P

o




pressure. The commenter was also concemed that pressure testing to yield for an extended time cc :ld
cause the growth of defects that later cause failure during operation. Two hours was suggested as the
optimum hold time for yield testing, based on ongoing studies

RSPA did not adopt these comments. Pressure testng to yield exposes more material and
construction defects than does testing to a lower pressure. With fewer defects remaining after testing to
yield, greater long-term protection against failures due to the growth of unexposed defects results
RSPA intended this extra protection, combined with the proposed pressure reduction factors, to offset
the absence of design pressure as a limit on MAOP. Pressure testing 1o yirid appears to be reasonable
since many operators already strength test their pipelines at or above yield for safety and efficiency
reasons. Also, none of the other commenters or TPSSC members objected to pressure testing to yield,
except as discussed above for low-stress lines. As to the optimum hold period for yield testing, because
the matter is still being studied by industry and is not addressed by the procedure for yicld testing under
Appendix N, it is too soon to consider establishing a special hold period for yield testing under pant 192

The final rules have been drafted to improve clarity, to show their relation 10 design pressure
and MAOP under §192.619, and to include the changes discussed above. The proposed amendments to
§5192.14(a)X 1) and 192.553(d) are revised and published as an amendment to §192.619a) 1), because
this section deals specifically with design pressure and MAOP. Final §192.61%(a)1), set forth below,
provides that when design pressure is unknown for steel pipelines being converted or uprated, a reduced
value of firs: yield hydrostatic test pressure, instead of design pressure, is used to compute MAOI" As
discussed below, final §192.619%(a) 1) does not include the reduction factors proposed for butt and lap
welded pipe under §192.14(a)(1)(ii). If the pipeline 1o be converted 1s 123/4 inches or less in nomina)
outside diameter, 200 psig, instead of design pressure, may be used if the line is not yield tested.
Section 192.553(d) is also revised 10 refer 10 amended §192.619(a)1). Also, because the 1992 edition
of the ASME B3 1.8 Code is now out-of-print, the 1995 edition is referenced in §192.619(a) 1) as shown
by the revisions to Appendix A of part 192 (see below).

Section 192.107, Yield Strength (S) for Steel Pipe.

For pipe made according to a specification not listed in part 192 or whose specification or
tensile properties are unknown, §192.107(b) 1) provides that yield strength may be established by
tensile testing in accordance with section I1-D of appendix B to pant 192. When yicld strength is
determined by such tensile testing, paragraph (b)(1) requires that the yield strength used in the design
formula of §192.105 be the lower of either 80 percent of the average yield strength determined by
tensile testing or the lowest yield strength determined by tensile testing. but not over 52,000 psi. RSPA
proposed to remove this 52,000 psi upper limit on yield strength, because higher strength pipe has
become available since this limitation was adopted, and tensile testing is a generally accepted mehod of
determining material properties.

Twelve TPSSC members voted for the proposal, one member supported it with a recommended
change and two abstained. The member recommending the change felt that the proposal would be better
justified if we knew the proportion of higher strength pipe that lacks tensile documentation and why this
information is unknown. RSPA believes this information is not essential in deciding whether 10 adopt
the proposal because the proposed amendment has limited application. We expect op=rators would use
the proposed amendment to qualify stock pipe they have stored for maintenance and emergencies and 1o
qualify used pipe being reclaimed. In cither case, the amount of pipe that would be qualified under
proposed §192.107(b) 1 Xii) should be very small compared with all pipe being qualified for use in gas
pipeline systems,

RSPA received six comments on the proposed amendment. The comments came from five
operators and one pipeline-related association, and all supported the proposal In addition, one operator
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recommended that RSPA fu:ther amend §192.107 to permit the use of recognized statistical methods to
determine yield strength from tensile tests. RSPA did not adopt this comment because this concept was
not addressed in the NPRM and would require further public comment and study.

Accordingly, §192.107 is amended as proposed in the NPRM.

Section 192.121, Design of Plastic Pipe.

RSPA proposed to add the following formula to §192.121, which would sllow use of the
Standard Dimension Ratio (SDR) in determining design pressure for plastic pipe.

=

Pu——().32
(SDR-1)
SDR is a commonly used plastic pipe characteristic in the gas pipeline industry

Thirteen TPSSC members voted for the sroposal and two abstained

RSPA received eight responses from the public, all in favor of the proposed rule. Therefore, the
final rule is issued as proposed in the NPRM, except that the proposed definition is reworded to conform
to standard usage. The final definition agrees with the SDR definition given in the voluntary standard
referenced in part 192 for the manufacture of thermoplastic pipe: American Society for Testing and
Materials (ASTM) Designation D 2513, "Standard Specification for Thermoplastic Gas Pressure Pipe,
Tubing, and Fittings" (1990c edition).
Section 192.123, Design Limitations for Plastic Pipe.

Under §192.123, plastic pipe may not be used where pipe operating temperatures are below
-20°F. RSPA proposed 1o lower this limit to -40°F in light of improvements in pipe technology.
Additionally, RSPA proposed to clarify §192.123(b)X2), which sets the maximum operating temperature
for thermoplastic pipe and reinforced thermosetting plastic pipe.

Thirteen TPSSC members voted for the proposal and two abstained

RSPA received nine comments on the proposed rule changes. six from operators, one from a
pipeline-related association, and two from manufacturers. The _perators and the association supported
the proposal or did not object to it. However, the manufacture  'pposed the proposal stating that man)
components other than pipe that are made for use in gas pipelin. systems do not have a low temperature
rating of 40°F, although they perform satisfactorily at 20°F. One of these commenters argued that
unsafe operation could occur if pipeline designers assumed that all components, such as repair and
connection devices, fittings, valves, meters, and regulators, may be used at 40°F

RSPA shares the manufacturers’ concern. Therefore, the final rule allows the use of plastic pipe
at temperatures between 20°F and -40°F only if all pipe and pipcline components whose operating
temperature will be below 20°F have a manufacturer’s temperature rating consistent with that operating

lemperature.
Section 192.179, Transmission Line Valves.

Gas transmission lines must have sectionalizing block valves spaced according to population
density under §192.17%(a). RSPA proposed to revise this rule to allow the RSPA Administrator to
approve alternative spacing where the operator demonstrates an equivalent level of pipeline safety

Thirteen TPSSC members voted for the proposal, one against, and one absiained

RSPA received comments from 12 operators, two pipeline-related associations, and a state
agency. Thirteen commenters gave their full or qualified approval, but one association and the state
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agency argued against the proposal. Those commenters expressing qualified support generally felt that
the proposal offered some benefit to pipeline operators. However, they urged that operators be
permitted to determine spacing based on criteria similar to those for hazardous liquid pipelines in 49
CFR 195.260(c).

RSPA did not adopt the comment that transmission line valve spacing should be governed by
criteria similar to those in 49 CFR 195.260(c). While those criteria may be appropriate for hazardous
liquid pipelines, we have no indication they are suitable for gas transmission lines. In fact, the widely
accepted voluntary standard for valve spacing. paragraph 846.11 of the ASME B3 1 8 Code, differs little
from existing §192.179.

As for the comments opposing the proposal. RSPA has considered the state agency's concern
that the proposed rule would infringe on the authority of state agencies to grant waivers from §192.179
for intrastate transmission lines. (Ses 49 U.S.C §60118(d)). However, this concern has been addressed
by a procedural rule (49 CFR 190.9) that RSPA adopted to handle petitions for finding or approval
under the federal pipeline safety regulations, Under this rule, which would apply tc petitions for
aiternative spacing under §192.179, operators of intrastate pipelines subject to the safety regulatory
junsdiction of a certified state agency must submit their petitions 1o that agency for review and
recommendation before final action by the Administrator.

RSPA does not agree with the pipeline-related association’s suggestion that since the underlying
rule is not justified, the proposed amendment is not needed. The basis for existing §192.179 was the
1968 edition of the ASME B31.8 Code. As noted above. the current edition of that code continues to
specify valve spacing similar to §192.179.

Section 192.203, Instrument, Control, and Sampling Pipe and Components.

Under §192.203(b)X2), cach takeoff line must have a shutoff valve as near as practicable to the
point of takeoff. RSPA proposed an exception for takeoff lines on pressure regulators when the lines
can be isolated by other valves from their source of pressure.

Eleven TPSSC members voted for the proposal, one voted against it, two members supported it
with a recommended change, and one abstained. The two members recommended that we also except
instrument control lines that are capable of being isolated from their source of pressure.

Although the industry's use of isolatable regulators gave rise o the proposed rule change,
1solatic 1 of a takeoff line from its pressure sources applies 1o any takeoff line capable of such solation,
not just takeoff lines on regulators. Therefore, the final rule excepts any takeofT line capable of being
isolated from its sources of pressure. Thus, the term "takeoff line” includes instrument control lines that
are designed as takeoff lines.

RSPA received 13 public comments, all in favor of changing the regulation. One of these
commenters offered a rewording intended to broaden the regulation 1o include control lines at both
measuring and regulating stations. As explained above, such control lines will be covered by the
exception when they are takeoff lines capabie of isolation from their sources of pressure,

Section 192.227, Qualification of Welders, and §192.229, Limitations on Welders. Welders qualified 1o
weld on pipe to be operated at any hoop stress (§192.227(a)) must requalify every 6 months
(6192.229(c)). However, welders qualified to weld only on pipe to be operated at low hoop stress (less
than 20 percent of SMY'S) need only requalify once a year (§192.227(b)), and the requalificaticn
requirenients are less comprehensive than those for other welders.

RSPA proposed to revise §§192.227 and 192.229 10 allow welders initially qualified for any
hoop stress level, but who weld only on pipe to be operated at low hoop stress, to requalify under the
low-stress requirements, Such welders would then not be permitted to w*ld on pipe to be operated at 20
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percent or more of SMY'S unless they again qualify under §192.227(a).

Twelve TPSSC members voted for and one against the proposed revision of §192.227, and two
abstained. The TPSSC members' vote on §192.229 was the same as on §192.227. Eight pipeline
operators and two pipeline-related associations also agreed with the proposal.

A commenter suggested that the final rule make clear that either existing §192.229(c) or
§192.227(b) can be used to requalify welders to weld on pipe to be operated at less than 20 percent of
SMYS. RSPA adopted the substance of this comment by adding a sentence concerning low stress
requalification to the finai §192.229(c).

The commenter who opposed the proposal claimed that qualification under §§192.227(a) and
(b) is inadequate. However, RSPA finds no justification for this claim. Section 192.227 became
effective in February 1970. Our accident data in the intervening 26 years have not indicated that field
welding of steel materials in pipelines presents a significant safety problem.

In the final rules, proposed §192.227(c) is redesignated as §192.229(d). Thus, all
requalification requirements appear in one section.

Section 192.241, Inspection and Test of Welds.

Section 192.241 requires inspection and test of welds on stecl materials in pipelines. except
welds made during the manufacture of pipe and pipeline components. Under existing §192.241(c) and
appendix A to pant 192, the acceptability of a weld that is nondestructively tested or visually inspected is
determined according to the standards in section 6 of AF! Standard 1104 (1 7th edition).

The Appendix of APl Standard 1104, which is based on fracture mechanics principles. provides
more detailed acceptance standards for weld flaws than the criteria in section 6 of API Standard 1104
RSPA proposed to amend §192.241(c) to permit use of the Appendix as an altemative acceptance
standard for girth weld flaws, except welds unacceptable because of a crack.

Eleven TPSSC members voted for the proposal, three members supported it with o
recommended change and one abstained. The three members suggesied that the word "flaw” be
changed 1o "defect”.

In existing §192.241, neither the word "flaw" nor "defect” i1s used. The rule is written in terms
of weld acceptability. Therefore, in response to the comments of the TPSSC members, the final rule is
written without using either "flaw” or “defect.”

Eleven pipeline operators and three pipeline-related associations agreed with the proposed
change. Only one commenter was opposed to allowing use of the Appendix of APl Standard 1104.
This commenter was concerned that industry inspection personnel may not be qualified to apply the
complicated engineering criteria found in the Appendix. On the contrary, personnel who would use the
Appendix must be able to apply it correctly. Under §§192.243(b) and (c), operators must ensure that
nondestructive testing is performed in accordance with written procedures by persons who have been
properly trained and qualified.

The final rule indicates that use of the Appendix is restricted to girth welds to which the
Appendix applies. For example, as Section A.1 of the Appendix provides, welds used to connect fitings
and valves are not covered. Also, the Appendix spplies only to girth welds between pipe of equal
nominal wall thickness,

Section 192.243, Nondestructive Testing.
For pipelines subject to nondestructive testing under part 192, §192.243(dX4) requires such

testing for all field butt welds at pipeline tie-ins. RSPA proposed to amend §192.243(d)4) to add the
phrase “including tie-ins of replacement sections.” This change was meant to clarify that tie-ins occur
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in pipeline replacement, as well as in new construction.

Fourteen TPSSC members voied for the proposal and one abstained.

Comments were received from five pipeline operatois and one pipeline-related association, and
all favored the proposed rule change. Section 192.243 is amended as proposed in the NPRM.

Section 192.281, Plastic Pipe.

This rule establishes standards governing the joining of plastic pipe. RSPA proposed to revise
§192.281(c), which applies 1o heat-fusion joints, to cover electrofusion, a method of heat-fusion
joining. The proposal was that electrofusion joints must be made with equipment and techniques
expressly prescribed by the fittings manufacturer.

Thirteen TPSSC members voted for the proposal, one member supported it with a recommended
change, and one abstained. The recommended change was that “or the equivalent” be added so that
operators could use equipment and techniques equivalent to that prescribed by fittings manufacturers

T.SPA received 15 comments on the proposed change 1o §192.281(c). Eleven commenters fully
ot partially agreed with the proposed rule, while four commenters objected. A commenter who partially
agreed recommended that electrofusion be speciiically addressed in §192.285 However, RSPA finds
that step unnecessary because electrofusion is a type of heat fusion, and heat fusion is covered by
§192.285(bX2).

The objections focused on RSPA’s proposal that operators must use “equipment and techniques
expressly prescribed by the fittings manufacturer.” One commenter said that electrofusion equipment is
expensit * and that most electrofusion fittings can be installed only by using the fittings manufacturer's
equipment. As a result, most operators have only a single source of electrofusion finings. However, the
commenter stated that electrofusion equipment under development will allow the installation of several
different brands of electrofusion fittings, and that those additional sources would encourage competitive
pricing. Other operators argued they should not be denied the use of procedures and equipment not
expressly prescribed by the fittings manufacturer, as long as e procedures are qualified for use under
§192.283.

Since the proposal was intended to relax the current regulatory requirement, RSPA accepts the
recommendations that operators should have latitude in choosing equipment and techniques for use in
electrofusion joining. We have adopted a slight revision of the wording proposed by three pipeline
operators and one pipeline-related association. This wording meets the “or the equivalent”
recommendation made by the TPSSC member. Additionally, this wording responds to the commenter’s
concern that the proposed wording would deter competitive pricing. The adopted wording requires that
the joints Ye joined using equipment and techniques of the fittings manufacturer or equipment and
techniques shown, by testing to certain criteria of ASTM Designation F1055, "Standard Specification
for Electrofusion Type Polyethylene Fittings for Outside Diameter Controlled Polyethylene Pipe and
Tubing,” to be at least equivalent to those of the fittings manufacturer. The ASTM criteria are those
adopted under the next heading for qualifying electrofusion joining procedures.

Section 192.283, Plastic Pipe: Qualifying Joining Procedures

Section 192.283 prescribes criteria for qualifying procedures used to join plastic pipe. RSPA
proposed to amend this section by adding more appropriate criteria for procedures used to join
polyethylene plastic pipe by electrofusion. The proposed criteria are contained in certain sections of
ASTM Designation F1055 (1987 edition).

Fourteen TPSSC members voted for the proposal and one member abstained

RSPA received eight comments on the proposal: seven from pipeline operators and one from a
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pipeline-related association. Seven commenters supported the proposal. But one opposed it, saying that
the proposal should be withdrawn or rewritten 10 accept any procedure that demonstrates a suitable
quality of joint. We believe, however, that allowing operators to judge the quality of an electrofusion
joint without applying a recognized safety standard would be unacceptable. Because of the failure risk
of plastic pipe joints, the present rule requires heat fusion joining methods to be qualified under
generally recognized voluntary standards, ASTM D2513 and ASTM D2517. In the absence of safety
data to the contrary, as a heat fusion method, electrofusion procedures should likewise be qualified
under an appropriate recognized standard. Accordingly, proposed §192.283(a)iii) 15 adopted as final
However, the proposed reference to the 1987 edition of ASTM Designation F1055 is updated to the
1995 edition, as shown by the revisions to Appendix A of part 192 (see below). An the referenced utle
of paragraph 9.4 is cormected 1o read "Joint Integrity Tests.”

Sections 192.317(a), Protection from Hazards.

This section requires that gas transmission lines and mains be protected from washouts, floods,
unstable soil, landslides, or other hazards that may cause the pipeline to move or sustain abnormal
loads. Additionally, offshore pipelines must be protected from damage by mud slides, water currents,
hurricanes, ship anchors, and fishing operations. RSPA recognized that in areas susceptible to these
hazards, such as offshore pipelines in areas where hurricanes usually pass, complete protection against
the hazards may not be feasible. We, therefore, proposed to change the regulation to require that in
construction of transmission lines and mains, operators "take all practicable steps to protect” the
pipeline against the cited hazards.

Eleven TPSSC members voted for the proposal, one member supported it with a recommended
change, two members were opposed and one member abstained The two members who opposed 1t said
that "all practicable steps to protect” would be difficult 1o interpret.

Comments were received from seven pipeline operators and two pipeline-related associations
All commenters gave their full or qualified approval.

RSPA has issued the final rule as proposed in the NPRM  The "all practicable steps to protect”
wording was left in the rule 10 allow operators flexibility in compliance; any tightening of this
performance wording would diminish that flexibility. RSPA will interpret or apply the rule in light of
customary pipeline design and construction practices in the industry.

§5192.319(c) and 192.327(e), Offshore Pipe in the Gulf of Mexico and I1s Inlets

Under §192.612, operatons had to inspect gas pipelines in the Gulf of Mexico and its inlets in
waters up to 15 feet deep. If the pipelines were found exposed or to be a hazard to navigation (i.e,
buried less than 12 inches below the seabed), the operator had to bury them to a depth of 36 inches in
soil or 18 inches in rock.

The part 192 review disclosed that §§192.319(c) and 192.327(e), which govern the installation
of pipe offshore, are incompatible with the objectives of §192.612. In water between 12 and 200 feet
deep, §192.319(c) permits pipe 10 be installed a1 or above the natural bottom. And in water less than 12
feet deep, in certain circumstances §192.327(¢) permits pipe 1o be buried less than 36 inches in soil or
18 inches in rock. RSPA proposed 1o amend §§192.319(c) and 192.327(e) to require that when pipe is
installed offshore in the Gulf of Mexico and its inlets, the pipe must be installed consisient with the
burial standards of §192.612.

Thirteen TPSSC members voted for the proposal, one member supported it with a recommended
change, and one abstained. One member supporied the proposal but recommended rewording and
rearrangement for clarity, and that §192.319(c) be moved w §192.327
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Seven operators and four pipeline-related associations supported the proposed changes to
§§192.319(c) and 192.327(¢). However, five commenters recommended wording changes and
rearrangement for clanty, and five commenters suggested that §192.31%(c) be moved to §192.327. In
light of the recommendations, RSPA has clarified the final rule text, as set forth below.

One pipeline-related association opposed the proposal. It maintained that pipe instalied in water
between 12 and |5 feet deep with less than 12 inches of cover (now acceptable under §192.319(c) but
not §192.612) might not be an actual hazard to navigation. But the proposal concerned the
inconsistency of §192.612 with other pipeline safety rules, a problem that can be resolved without
reopening the question of what is a "hazard to navigation”™ in the Gulf of Mexico and its inlets. A
"hazard to navigation"® is defined in §192.3 to mean "a pipeline where the top of the pipe is less than 12
inches below the seabed in water less than |5 {cet deep, as measured from the mean low water.” This
definition was adopted in the proceeding on §192.612 (Docket No. PS-120). Any remaining
controversy over the definition may be raised by submitting a petition for rulemaking under 49 CFR pant
106.

Section 192.321, Installation of Plastic Pipe; and §192.375, Service Lines: Plastic

Section 192.321(a) requires that plastic pipe be installed below ground level. RSPA proposed 10
allow the temporary use of uncased (i.., not encased) plastic pipe above ground level under certain
conditions. The proposed conditions limited the use to (1) 30 days; (2) locations where the pipe is
unlikely to be damaged (or is protected from damage) by external forces, (3) pipe that is resistant to the
exposure 1o ultraviolet light and temperature extrenies, and (4) pipe that has not been previously used
above ground level

Nine TPSSC members voted for the proposal, one against, three members supported it with a
recommended change, and two abstained. The recommended changes were similar to those made by the
commenters as discussed below.,

RSPA received 18 comments on this proposal. Each commenter agreed partially with the
proposed rile. Some commenters said the current rule should be amended to permit the permanent use
of plastic above ground when the pipe is encased in steel conduit. However, since the proposal
concermed only temporary usage, this comment was not adopted in the final rule

Many commenters argued that the 30-day period would be too brief. They suggested a longer
period, such as 60 or 90 days, in view of the time it may take 10 .omplete a permanent installation.

They cited the ime associated with planning, obtaining governmental permits, acquinng casements,
engaging contractors, competing work demands, and other unforeseen events. Several commenters
suggested that no specific time limit be Aefined and that performance language be used

Commenters also maintained that the proposed prohibition against the subsequent reuse of
plastic pipe above ground level is not justified, since commercially available plastic pipe can be exposed
to ultraviolet light for at least 2 years with no degradation of its properties. These commenters argued
that the rule should permit reuse of plastic pipe provided such use does not exceed the pipe
manufacturer’s exposure limits.

RSPA agrees that in most cases 30 days may not be enough time for operators (o take full
advantage of a temporary aboveground plastic pipe installation. In a recent waiver of §192.321(a), we
allowed the applicant 10 install plastic pipe above ground for a time that does rot exceed the
manufacturer's recommended maximum period of exposure (60 FR 55752; Nov. 2, 1995). Although
commenters indicated that extending the limit to 2 years might not adversely affect pipeline safety, we
are not certain 2 years would be safe for all plastic materials. Some pipe manufacturers may
recommend less exposure time. Therefore, we have chosen the manufacturer's recommended maximum
penod of exposure but not longer than 2 years as the limit on the temporary use of plastic pipe above




ground. |f a manufacturer has no recommended maximum exposure peniod, then the limit would be 2
years. RSPA does not believe a performance standard would provide a suitable nme limit, because the
safe service life of plastic pipe exposed above ground is 100 uncertain

RSPA agrees that the final rule should not unduly hinder the use of plastic pipe. Thus, the
proposed ban on reusing plastic pipe above ground level does not appear justifiec. The final rule
permits cumulative aboveground use for the manufacturer’s recommended maximum period of exposure
but not longer than 2 vears, provided the operator can demonstrate the cumulative time of aboveground
use. In monitoring compliance, RSPA will consider credible evidence that demonstrates cumulative
time of use, such as business records, werk orders, or affidavits related to the pipe concemned.

RSPA recognized that the changes to §192.321 affected only plastic mains and transmission
lines. However, the need for these changes applies as well to plastic service lines. As with transmission
lines and mains, in some situations operators may be able to save material and construction costs of
service lines located outside buildings by temporarily installing the lines above ground. Thus,
§192.375(a), which requi: s that plastic service lines outside buildings be installed below ground, is
revised to allow temporary aboveground installations in accordance with §192.321(g)

Section 192,455, External Corrosion Control: Buried or Submerged Pipelines Installed After July 31,
1971.

Under §192.455(a)(2), a pipc!line must have a cathodic protection system designed o protect the
pipeline in its entirety. RSPA proposed to remove the phrase "in its entirety ™ because 11 1s unnecessary
1o convey the meaning of the rule, and some operators have incorrectly assumed that pipeline casings
also must be protected.

In addition, §192.455(f)(1) exempts from corrosion control requirements certain metal fitings
in plastic pipelines if the fitting is protected against corrosion by alloyage. RSPA recognized that the
word "alloyage” is not in common usage and proposed its replacement with "alloy composition” o
improve understanding.

Twelve TPSSC members voted for the proposal. two members supported it with a
recommended change and one abstained. The two members recommended that in proposed paragraph
(f)1), the term "corrosion resistance” be replaced L, "comrosion control,” which is the term used in the
existing rule and throughout subpart I. RSPA has made this replacement in the final rule.

Comments were received from six pipeline operators and one pipeline-related association. Six
commenters gave their full approval and the seventh was noncommittal. Therefore, except for the
previously discussed wording changes, §192.455 is adopted as proposed in the NPRM

Section 192.475, Intemal Corrosion Control: General.

Section 192.475(c) limits the hydrogen sulfide content of natural gas stored in pipe-type or
bottle-type holders to 0.1 grain per 100 standard cubic feet of grs. An operator proposed that this rule
be relaxed to allow & concentration of 0.25 grain per 100 standard cubic feet of gas. Because the 0.25
limit is within customary industry contract limits and 1s still lower than maximum allowable w=fe limits
set by other government agencies, RSPA proposed 1o increase the aliowable hydrogen sulfide limit in
gas 1o be stored in pipe-type and bottle-type holders 10 0.25 grain per 100 standard cubic feet of gas
This action would lower the cost of processing natural gas that contains small quantities of hydrogen
sulfide.

Thirteen TPSSC members voted for the proposal, one against, and one member abstained
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Seven commenters supporied the proposed change. No commenters opposed the change. One
state agency suggested that hydrogen sulfide levels be expressed in pasts per million in addition to
grains per 100 standard cubic feet of gas. The NAPSR report also made this recommendation, and all
comments oa the subject were supportive. RSPA agrees the allowable level should be stated in parts per
million and has included this designation in the final rule.

Section 192 485, Remedial Measures: Transmission Lines.

RSPA's review of §192.485, which prescribes remedial measures for corroded transmission
lines, disclosed that many operators need guidance on how to determine the remaining strength of
corroded pipe. RSPA proposed to provide this guidance by referencing ASME B31G Manual for
Determining the Remaining Strength of Corroded Pipelines in a new §192.485(c).

Fourteen TPSSC members voted for the proposal and one member abstained.

Comments relevant to proposed §192.485(c) were received from 10 pipeline operators and two
pipeline-related associations. Six commenters gave their full or partial support. Another six said the
proposal was unnecessarily restrictive because it did not allow the use of other proven
industry-developed methods for determining the remaining strength of corroded pipelines.

The most noteworthy method mentioned was the method in the American Gas Association
(AGA) report for Project PR 3-805, A Modified Criterion for Evaluating the Remaining Strength of
Corroded Pipe,” (December 22, 1989; AGA catalog No. L51609). Project PR 3-805 was undertaken (o
devise a criterion that, while still assuring adequate pipeline integrity, would eliminate, as much as
possible, the excess conservatism embodied in the ASME B3 1G Manual. For a complex analysis, the
modified criterion can be applied by using & computer program called RSTRENG, which is fumished
with the report  The modified criterion can also be applied with a long-hand equation, or if a simplified
analysis is preferred, with tables or curves.

Evaluating the strength of corroded pipe by procedures in ASME B3 |G or the associated AGA
report is subject to the limitations specified in the procedures. For example, the procedures are not
appropriate for determining the ability of pipe to withstand stresses other than stress from internal
pressure. Thus, if corroded pipe is under significant secondary stress (¢.g., bending stress), an
additional method must be used to determine the pipe’s remaining strength.

The NAPSR report recommended amending §192.483 1o require the use of appropriate guides,
such as those published by ASME and the Gas Pipii., Technology Commitiee. whenever the remaining
strength of corroded pipelines must be determined. The majority of commenters who addressed this
NAPSR recommendation opposed mandatory use of the guides. They said operators should retain the
flexibility 1o decide when calculations under the guides are necessary. Even those commenters who
supported the recommendation thought the rule should permit the use of other valia methods.

After considering the comments on proposed §192.485(c) and the NAPSR recommendation, we
believe the NAPSR recommendation would be unduly restrictive. Operators are now free (o use any
valid method to determine the remaining strength of corroded pipe, and we see no compeiling reason (o
restrain this flexibility. The NPRM simply proposed to reference guidance documents that are generally
available for operators to use at their discretion. Moreover, the proposal was writlen in a permissive
sense to assist, but not restrict, operator decision-making. So we have amended the regulation
essentially as proposed, but referenced both ASME B31G and the AGA report, with RSTRENG, to
expand the information provided.

Section 192.491, Corrosion Control Records.
Under §192.491(a), operators must maintain records or maps showing the location of
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cathodically protected piping, cathodic protection facilities, other than unrecorded anodes installed
before August 1, 1971, and neighboring structures bonded to the cathodic protection system, RSPA
proposed to amend this requirement to relieve operators of the burden of making precise field
measurements and preparing and maintaining records or maps showing the specific location of millions
of individual anodes.

The TPSSC members voted unanimously for the proposal.

Comments on proposed §192.491(a) were received from six pipeline operators, two
pipeline-related associations, and one state agency. Eight commenters expressed their full or parmial
support with one commenter opposed. RSPA has accepted the recommendation of two operators that in
the second sentence of proposed paragraph (a), the phrase "Records and maps...” should, for consistency
with the rest of this section, be changed to "Records or maps..."

Section 192.491(b)2) requires that operators retain records of corrosion control tests, surveys,
and inspections for "as long as the pipeline remains in service.” RSPA proposed 1o reduce this retention
period to at least § years for many records, because 5 years was thought to be adequate for compliance
investigations and analysis of possible corrosion problems.

The proposal did not, however, extend to records under §§192.465(a) and (¢) and 192 475(b)
These records relate to tests and inspections to determine the adequacy of. or need for, external and
internal protection on existing lines. RSPA felt strongly that these records should continue 1o be kept
for the service life of the pipeline, because they provide a valuable database for use in assessing
corrosion problems.

The TPSSC unanimously supported the proposal.

Three pipeline-related associations, 10 operators, and one state agency commented on the
proposal. Four of these commenters agreed with the proposal as writien, the rest qualified their support
by recommending changes.

Five commenters, including two pipeline-related associations and a state agency, were not
persuaded of the importance of keeping records of corrosion monitoring under §192.465 for the life of
the pipe. Most of these commenters declared that § years would be adequate, but did not explain why a
longer period is excessive. Lacking any convincing documentation to the contrary, RSPA believes the
current rule should stay in effect. In our experience, a history of corrosion monitoring sheds light on the
possible causes of a pipeline’s condition. Such history has proven 1o be a valuable resource in deciding
the extent and kind of remedial action needed when corrosion problems emerge on a pipeline.

Regarding the proposed 5-year retention time for records other than those required by
§5192.465(a) and (e) and 192.475(b), two commenters said the minimum time should be 3 years to
coincide with the longest interval between inspections. Two others suggested that instead of a set time,
we adopt a performance standard for record retention, basing it on the time needed to observe trends,
inquire into compliance, or collect superseding data  All these comments provide a reasonable basis for
record retention. However, our main concern is that operators keep records for a period that is
compatible with the occurrence of routine compliance investigations. Therefore, for simplicity and
uniformiry, we have decided to adopt the proposed 5-year m‘nimum retenlion time.

The state agency that commented objected to the 5-year proposal on grounds that it would
sacrifice information about why external or atmospheric corrosion control was not installed on pipelines
under §§192.455, 192.457, and 192.479. RSPA believes the loss of this information after 5 years would
not be significant, because the pipelines involved are covered by requirements for periodic inspections
or tests for corrosion under §§192.465 and 192 48]

Section 192.553, General Requirements. (See previous discussion under §192.14)

Section 192.607, Determination of Class Location and Maximum Allowable Operating Pressure
1C
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Because §192.607 has no continuing effect and the deadlines for compliance have expired,
RSPA proposed to remove §192.607 from part 192.

F rieen TPSSC members voted for the proposal and one member abstained.

Five operators, one pipeline-related association, and one stale agency commented on the
proposed removal of §192.607. Four operators and the association favcred the idea. One operator and
the state agency disagreed with removal, believing the rule is needed 1o tic a pipeline’s maximum
allowable operating pressure (MAOP) to ts class location. Similarly, the NAPSR report recommended
that we only remove the past compliance deadlines from §192.607, leaving the rest of the rule in place
to regulate the relation of class location to stress level on high-stress pipelines.

Section 192.607 was a transitional requirement. Its purpose was 1o establish plars under which
operators initially determined class locations and confirmed or revised the MAOPs of their high-stress
pipelines commensurate with their class locations. Section 192.607 provides that the plans had to be
executed in accordance with §192.611. This latter section together with §192.609 are sufficient to
require that operators have up-to-date class location determinations for high-stress pipelines. and
maintain the MAOPs of those lines commensurate with their class locations

Accordingly, §192.607 is removed from part 192.
Section 192.611, Change in Class Location.

Section 192.611 requires confirmation or revision of a pipeline's MAOP within 18 months after
a change in class location. RSPA proposed to reorganize §192.611 to clanify the requirement that the
MAOP resulting from confirmation or revision may not exceed the pipeline's previous MAOP. This
requirement is currently set forth in §192.61 1{(a){3 }(ii). suggesting that it applies only to confirmations
or revisions under paragraph (a)(3), which is not the intent.

Fourieen TPSSC members voted for the proposal and one member abstained

Five operators and one pipeline-related association commented on the proposal; each agreed
with the proposal. Section 192.611 is, therefore, adopted as proposed in the NPRM.

Section 192.614, Damage Prevention Program. To decrease excavation damage to pipelines.
§192.614(b)2) requires operators 1o notify excavalors and the public about the nced 10 locate buried
pipelines before excavating. The NPRM proposed to amend the rule to clarify that in contrast to the
actual notification required for =xcavators, only general notification is required for the public. General
notice can be given through newspapers, radio, television, or other means of mass communication, as
appropriate for the public in the vicinity of the pipeline,

Fourteen TPSSC members voted for the proposal and one member abstained.

Six pipeline operators and two pipeline-related organizations commented. Seven commenters
gave their full or qualified approval and one commenter opposed the proposal. The qualified and
negative comments were that the rule should inform operators of the acceptable means of notification.
We do not feel it is necessary for the rule to do so, however, because the available means of giving
general public notice are well known. The amendment to paragraph (b)2) is adopted as proposed.

Section 192.619, Maximum Allowable Operating Pressure: Steel or Plastic Pipelines.

Section 192.619(a) prescribes six pressure limits for use in determining the MAOP of steel and
plastic pipelines, the lowest of which establishes the MAOP. Paragraph (a)X4) limits the MAOP of
furnace butt welded pipe to 60 percent of the mill test pressure. Paragraph (a)35) limits the MAOP of
other steel pipe to 85 percent of the highest test pressure to which the pipe has been subjected, whether
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by mill test or by the post installation test

RSPA proposed 10 repeal paragraphs (a)(4) and (aX$), pnmarily because mill tests are not an
adequate MAOP consideration. However, 1o assure consideration of longitudinal joint efficiency. RSPA
also proposed, in paragraph (a)(2)(iii), that the class location pressure limit under existing
paragraph (a)}(2)ii) be reduced for furnace butt welded pipe and lap welded pipe.

Eleven TPSSC members voted for the proposal, one member supported it with a recommended
change, two members opposed it, and one abstained. A member recommended that RSPA not adopt
proposed paragraph (a)2)Xiii) because design pressure (under paragraph (a) 1)) adequately covers
longitudinal joint concerns. RSPA concurs with this view as explained below in response to public
comment.

Thirteen operators, four pipeline-related associations, and one state agecy commented on the
proposed amendment. Two operators, one pipeline-related association, and one state agency
commented that proposed paragraph (2)(2Xiii) could require operators to reduce the operating pressure
of some pipelines or test them to higher pressures than they previously were tested, possibly damaging
the pipelines. In addition, some commenters stated that proposed paragraph (sX2Xiil) would duplicate
use of longitudinal joint factors.

Upon further consideration of our joint efficiency concern, RSPA concurs with these
comments. Further, RSPA has no data showing that pipelines covered by proposed paragraph ()2 Kin)
pose a risk that warrants pressure reduction or retesting. Therefore, although the final rule repeals
paragraphs (a)(4) and (8)(5) as proposed, proposed paragraph (aX2Xiii) 1s not adopted

Section 192.625, Odorization of gas.

Section 192.619(f) requires operators to conduct periodic samplings of gas to assure the proper
concentration of odorant. Based on a suggestion by the Oregon Public Utility Commission. the NPRM
proposed to allow operators of master meter sysiems to comply with this sampling requirement by (1)
receiving written verification from their gas supplier that odorant meets the required concentration, and
(2) conducting periodic sniff tests at system extremities to confirm that the gas contains odorant

Thirteen TPSSC members voted for the proposal, one against, and one member abstained.

Comments were received from eight pipeline operators, two pipeline-related associations. a
mobile home association, and a consultant. C-¢ commenter favored the proposal and || commenters
opposed it. Commenters opposing the proposal argued that (1) gas from a transmission line may be
unodorized; (2) gas suppliers may be unwilling to provide written verification of odorization levels
because of potential legal lisbility and the increased burden of providing the written verification:. (3)
the frequencies of sniff tests and written verifications are unclear; and (4) the proposal would relax
odorant monitoring requirements on gas systems which, in general, have a relatively high leakage rate

The purpose of the proposal was 1o ease the sampling requirement for operators of master meter
systems, who largely do not have the training or resources to adequately carry out the requirement. The
alternative of getting written verifications and conducting sniff tests should be much less burdensome
than purchasing, maintaining, and using an odorometer or contracting for odorant testing

We do not feel this potential advantage is outweighed by any of the negative considerations the
commenters raised. First of all, most master meter system operators purchase odorized gas from local
distribution companies. Although some operators may receive unodorized gas from transmission lines
and have to odorize the gas themselves, this situation does not warrant rejecting the proposed
alternative. Those operators who receive unodorized gas simply would not be abie to take advantage of
the alternative. Similarly, operstors could not take advantage of the alternative if their gas suppliers are
unwilling to provide requested verifications of odorant level. But again this difficulty is no reason to
deny the alternative to other operators. Regarding the frequency of verifications and sniff tests, the
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proposal called for an initial written verification from the gas supplier and periodic sniff tests

thereafter. As with periodic sampling, the frequency of sniff tests would depend on the performance
history of odorization in the system: the longer the period of satisfactory odorization, the longer the
period between tests to assure proper ocorant levels. Testing details would be specified in the operator’s
operations and maintenance manual under §192.605 and reviewed for adequacy by govamment
inspectors. Finally, the charge that master meter systems have a high leakage rate was unsupported. In
2 1984 report, "Exercise of Jurisdiction Over Master Meter Gas Operators,” RSPA concluded that
master meter systems probably have a small leakage rate in comparison to the leakage rate of utility
distribution systems. And more recent safety data continue to substantiate that conclusion. Therefore,
after weighing the comments and favorable TPSSC vote, we have decided to amend §192.625(1) as

propased.

Section 192.705, Transmission Lines: Patrolling.

Operators of transmission lines must patrol their rights-of-way for indications of certain adverse
conditions. Because of repeated questions about whether patrols may be done from the air, RSPA
proposed to change §192.705 to include aerial patrols as an optional method of complisnce

Fourteen TPSSC members voted for the proposal and one abstained

Six operators and one pipeline-related association commented on the proposal. All but rwo of
these commenters agreed with the proposal. One commenter that disagreed said a list of methods of
compliance might be considered exclusive, thus disallowing other appropriate methods. The other
comme ter that disagreed thought the rule change unnecessary.

RSPA believes the phrase "or other appropriate means of traversing the night-of-way” in the
proposed and final rule eliminates any chance the list of compliance methods might be considered
exclusive. Also, the need for the rule change is based on RSFA’s experience in explaining the meaning
of "patrol” under §192,705. The change to §192.705 is, therefore, adopted as propesed

Section 192.709, Transmission Lines: Record Keeping

Section 192.709 requires operators 1o keep various records about transmission lines for as long
as the line remains in service. RSPA proposed a shorter retention span that would not affect the
usefulness of records in determining an operstor's leve!l of compliance effort or in constructing the
history of an accident or safety problem. RSPA proposed a minimum 3-year retention period for
records of patrols, surveys, inspections, and tests, and a |-year retention period for records of repairs on
facilities other than pipe. We also proposed to clarify the information to be recorded.

Ten TPSSC members voted for the proposal, three members supported it with a recommended
change. one member opposed it, and one abstained. The recommended changes were that 5 years
should be changed to 3-5 years or to 10 years, and that leaks and linebreaks should also be recorded as
the current §192.709 provides. The "No™ vote was predicated on an alleged need 10 keep records of
repairs on valves, compressors, and other non-pipe components for 3-5 years.

As with final §192.491(c), RSPA's main concern about non-pipe records is that operators keep records
for 8 minimum period that is compatible with the occurrence of routine compliance investigations. The
suggested 3-5 years would not be long enough, and 10 years would be excessive. Therefore, we have
adopted the proposed $-year minimum period.

Repair records, as currently required, already provide information about leaks and linebreaks
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Thus, requirements to keep the records of leaks and linebreaks were omitted from the proposed rule as
unnecessary in view of this existing requirement

As for the "No~ vote, RSPA has adopted this minority TPSSC position as explained below in
response 10 a commen: by a state agency.

Eight operators, two pipeline-related associations, and one state agency commented on the
proposed changes to §192.709. Five of the operators supported the proposal without suggesting any
modification

Two other operators suggested 3 years as an alternative to the proposed S-year minimum  But,
as explained above, 3 years is insufficient for compliance monitoring purposes.

One operator thought the words "for the useful life of the pipe” under proposed §192.709(a)
could be misinterpreted. This commenter suggested that instead we adopt the words used in
§192.491(c): "for as long as the pipeline remains in service.” We agree that for consistency the two
sections should use similar wording to describe similar record retention requirements This comment
was, therefore, adopted in the final rule.

One pipeline-related association recommended that §192 709 be like 49 CFR |95 404(c), which
applies to hazardous liquid pipelines. We did not adopt this c.iment because §195.404(c) specifies a
2-year retention perid for records of inspections and tests, & lime we now find to be insufficient for
purposes of com| | :nce investigations. Otherwise the two sections are parallel The other association
reiterated its previous comment, which we opposed as discussed above, that record retention
requirements should be performance based.

The state agency that commented objected 1o the proposed |-year retention time for non-pipe
repairs, saying it was inconsistent with the proposal to keep for at least 5 years records of inspections
that may show the need for repair. This commenter reasoned that an inspector might not find any record
showing the needed repair was made. RSPA agrees that the two requirements should be congruent.
Therefore, the final rule requires that records of non-pipe repairs made as a result of a required patrol,
survey, inspection, or test be kept for the same time required for records of such patrol. survey,
inspection, or test.

Section 192,721, Distribution Systems: Patrolling

This section governs the frequency at which operators must patrol mains in distribution
systems. The regulation is written in performance terms, except that mains located where antici2ted
movement or loading could cause leakage must be patrolled at intervals not exceeding 41/2 months, but
at Jeast four times a year. RSPA proposed a more moderate patrol frequency of twice a year for such
mains in Class | or 2 locations, in recrgnition of the lower risk in these less densely populated locations.

Twelve TPSSC members voted for the proposal, one against, one member supported it with a
proposed change, and one abstained. The member against the proposal said that separating requirement:
on the basis of class locations is not always workable for distribution systems. Our response to this
minority view is given below following similar comments by ope ators.

Four operators and two pipeline-related associations commented on the proposal. Three of the
operators and one association supported the proposal, but the other operator and association thought
class location should not be used as a basis for patrol frequency in distribution systems. One commenter
suggested "rural areas” as an alternative to Class | and 2 locations.

RSPA agrees that the class location concept is not easy to apply in all distribution systems.
Therefore, in the final rule, we have used the term “business district” to represent areas of higher risk
and "outside business districts” to represent areas of lower risk. A similar classification method is
already in place under §192.723 for leakage surveys in distribution systems. The new patrol
requirement matches that method. The term "rural area™ was not adopted because it lacks precedent in
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part 192.
Rulemaking Notices and Analyses

Paperwork Reduction Act.

This Final Rule revises information collection requirements in part 192 that are subject to review by the
Office of Management and Budget (OMB) under the Paperwork Reduction Actof 1995 (Pub. L.
104-13). The following revised regulations reduce the existing paperwork burden by 28,326 hours.

o §6§192.491(a) and (b), "Corrosion Control Records,” reduces the paperwosk burden by
22,486 hours by reducing the number of records, the precision of the measurements, and the amount of
time the records must be kept.

o §192.709, "Transmission Lines, Record keeping,” reduces the paperwork burden by
5.840 hours by reducing the amount of time the records must be kept.

Persons are not required to respond to a collection of information unless it displays a currently
valid OMB control aumber. OMB has approved the revised information collection requirements of part
192 through May 31, 1999 (OMB No. 2137-0049).

Executive Order 12866 and DOT Regulatory Prlicies and Procedures.

OMB considers this final rule to be a significant regulatory action under section 3(f) of
Executive Order 12866, Therefore, OMB has reviewed the final rule. Also, DOT considers the final
rule to be significant under its regulatory policies and procedures (44 FR 11034, February 26. 1979).

A final regulatory evaluation has been prepared and is available in the Docket. RSPA estimates
the changes to existing rules will result in savings of $33,000,000 a year, without associated costs and
with no aaverse effect on safety. As discussed above, these savings come from the use of new
technology, greater flexibility in constructing, maintaining, and operating pipelines, improved clariry,
and the elimination of burdensome requirements.

Regulatory Flexibility Act.

RSPA criteria for small companies or entities are those with less than $1,000,000 in revenues
and are independently owned and operated. Few of the companies subject to this rulemaking meet these
criteria. Accordingly, based on the facts available conceming the impact of this final rule. | cerify
under Section 605 of the Regulatory Flexibility Act that this final rule will not have a significant
economic impact on a substantial number of small entities.

E O 12612

The final rule would not have substantial direct effects on states, on th relationship between the
Federal Government and the states, or on the distribution of power and responsibilities among the
vanous levels of Government. Therefore, in accordance with Executive Order 12612 (52 FR 41685,
October 30,1987), RSPA has determined that the final rule does not have sufficient federalism
implications to warrant preparation of a Federalism Assessment.
List of Subjects in 49 CFR part 192

Incorporation by reference, Natural gas, Pipeline safety, Reporting and recordkeeping requirements




In consideration of the foregoing, RSPA amends 49 CFR part 192 as follows
PART 192 - [AMENDED]
| The authority citation for part 192 continues to read as follows:

Authority: 49 U.S.C. 5103, 60102, 60104, 60108, 60109, 60110, 60113, and 60118, 49 CFR
1.55
2 In §192.1, paragraph (b) 1) is revised and paragraph (b)4) is added to read as follows:

§192.1 Scope of part.
L L

{b) This part does not apply to.

(1) Offshore pipelines upstream from the outlet flange of cach facility where hydrocarbons are
produced or where produced hydrocarbons are first separated, dehydrated, or otherwise processed,
whichever facility is farther downstream,

. L] L]

(4) Any pipeline system that transports only petroleum gas or petroleum gas/air mixtures to-

(i) Fewer than 10 customers, if no portion of the system is located in a public place; or

(ii) A single customer, if the system is located entirely on the customer's premises (no matter if
a portion of the system is located in a public place).

3. In §192.3, a definition of “Petroleumn gas™ is added and the definition of "Transmission line”
15 revised 1o read as follows:

§192.3 Definitions.
] L]

Petrcleum gas means propane, propylene, butane, (normal butane or isobutanes). and butylene
(including isomers), or mixtures composed predominantly of these gases, having a vapor pressure not
exceeding 1434 kPa (208 psig) at 38°C (100°F).
L L L - -

Transmission line means 8 pipeline, other than a gath: ing line, that:

{a) Transports gas from a gathering line or storage facility to a distribution center, storage
facility, or large volume customer that is not downstream from a distribution center,

(b) Operates st a hoop stress of 20 percent or more of SMYS; or

{(c) Transporis gas within a storage field.

A large volume customer may receive similar volumes of gas as a distribution center, and includes
factories, power plants, and institutional users of gas.
L] L] - L]

L]

4, Section 192.5 is revised to read as follows:

§192.5 Class locations.
(a) This section classifies pipeline locations for purposes of this part. The following criteria
apply 10 classifications under this section.
(1) A "class location unit" is an onshore area that extends 220 yards on either side of the
cente:line of any continuous |-mile length of pipeline
- I:;! i




- L L ] L] -
8. Section 192.121 is revised to read as follows:

§192.121 Design of plastic pipe.
Subject to the limitations of §192.123, the design pressure for plastic pipe is determined in

accordance with either of the following formulas.

1
P 25m0.32

25

P= _—_(SDR- 7 0.32
where:

P=Design pressure, gauge, kPa (psig).

S=For thermoplastic pipe, the long-term hydrostatic strength determined in accordance with the
listed specification at a temperature equal to 23°C (73°F), 38°C (100°F), 49°C (120°F). or 60°C
(140°F); for reinforced thermosetting plastic pipe, 75,842 kPa (11,000 psi)

t~Specified wall thickness, mm (in)

D=Specified outside diameter, mm (in)

SDR=Standard dimension ratio, the ratio of the average specified outside diameter to the
minimum specified wall thickness, corresponding 10 a value from a common numbering system that was
derived from the American National Standards Institute preferred number series 10

9. Section 192.123(b) is revised 1o read as follows:
§192.123 Design limitations for plastic pipe.
L] L] L] L]

{b] L L] -

(1) Below -29°C (-20°F), or -40°C (-40°F) if all pipe and pipeline components whose operating
temperature will be below 29°C (20°F) have a temperature rating by the manufacturer consistent with
that operating temperature; or

(2) Above the fo!'owing applicable temperatures:

(i) For thermoplastic pipe, the temperature at which the longterm hydrostanc strength used in
the design formula under §192.121 is determined. However, if the pipe was manufactiured before May
18, 1978 and its longterm hydrostatic strength was determined at 23°C (73°F). it may be used at
temperatures up to 38°C (100°F).

(ii) For reinforced thermosetting plastic pipe, 66°C (150°F)

L] L] - L]

10. The introductory text of
§192.17%a) is revised to read as follows:

§192.179 Transmission line valves.

(a) Each transmission line, other than offshore segments, must have sectionalizing block valves
spaced as follows, unless in @ particular case the Administrator finds that alternative spacing would
provide an equivalent level of safety:
- i L]
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11. Section 192.203(b)2) is revised to read as follows:
§192.203 Instrument, costrol, and sampling pipe and componenis.
L] L] L] . .

{h] - L] L]

(2) Except for takeoff lines that can be isolated from sources of pressure by other valving. a
shutoff valve must be installed in each takeofT line as near as practicabie to the point of takeoff
Blowdown valves must be installed where necessary.
L] L] L] L]

12. Section 192.227(b) is revised to read as follows:

§192.227 Qualification of welders.
- - L

(b) A welder may qualify to perform welding on pipe to be operated at a pressure that produces
a hoop stress of less than 20 percent of SMY'S by performing an acceptable test weld, for the process to
be used, under the test set forth in section | of Appendix C of this part. Each welder who is 1o make 2
welded service line connection to a main must first perform an acceptable test weld under section 11 of
Appendix C of this part as a requirement of the qualifying test.

13 In §192.229, paragraph (c) is revised and paragraph (d) 1s added to read as follows

§192.229 Limitations on welders.
- L] L] L] L]

{c) A welder qualified under §192.227(a) --

(1) May not weld on pipe to be operated at a pressure that produces a hoop stress of 20 percent
or more of SMYS unless within the preceding 6 calendar months the welder has had one weld tested and
found acceptable under section 3 or 6 of API Standard 1174, except that a welder qualified under an
carlier edition previously listed in Appendix A of this part may weld but may not requalify under that
earlier edition; and

(2) May not weld on pipe to be operated at a pressure that produces a hoop stress of less than 20
percent of SMYS unless the welder is tested in accordance with paragraph (¢ 1) of this section or
requalifies under paragraph (d)X 1) or (d)X2) of this section

(d) A welder qualified under §192.227(b) may not weld unless -

(1) Within the preceding |5 calendar months, but a1 least once each calendar year, the welder
has requalified under §192.227(b). or

(2) Within the preceding 71/2 calendar months, but at least rwice each calendar year. the welder
has had--

(i) A production weld cut out, tested, and found acceptable in accordance with the qualifying
test, or

(ii) For welders who work only on service lines 2 inches or smaller in diameter, rwo sample
welds tested and found acceptable in accordance with the test in section [11 of Appendix C of this part.

14. Section 192.241(¢) is revised 1o read as follows:

§192.24]1 Inspection and test of welds.

b LA T
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- L] L L] L]

(c) The acceptability of a weld that is nondestructively tested or visually inspected 15 determined
according to the standards in section 6 of API Standard 1104 However, if a girth weld is unacceptable
under those standards for a reason other than a crack, and if the Appendix to APl Standard 1104 apphes
to the weld, the acceptability of the weld may be further determined under that Appendix.

15. Section 192.243(d%4) is revised to read as follows:

§192.243 Nondestructive testing.
- w L]

(d) . L] .
(4) At pipeline tie-ins, including tie-ins of replacement sections. 100 percent
L] - - L]

16. In §192.281, paragraph (c) 1) is redesignated as paragraph (¢ X4) and paragraph (c)3) 15
added to read as follows:

§192.281 Plastic pipe.
L] L] L] L]

() * : 4

(3) An electrofusion joint must be joined utilizing the equipment and techniques of the fittings
manufacturer or equipment and techniques shown. by testing joints to the requirements of
§192.283(a) 1 Xiii), to be at least equivalent 1o those of the finings manufacturer
- L] L] L] L

17 In §192.283, the word “or” is removed from the end of paragraph (aX | X1), paragraph
(a) 1)Xii) is revised, and paragraph (a)( 1 Xiii) is added 1o read as follows:

§192.283 I'hnﬂ:: pipe; qull!jri:gjnlﬂu procedures.

(2)

“} L L]

(i) In the case of thermosetting plastic pipe, paragraph 8.5 (Minimum Hydrostatic Burst
Pressure) or paragraph 8.9 (Sustained Static Pressure Test) of ASTM D2317, or

(iii) In the case of electrofusion firtings for polyethylene pipe and tubing, paragraph 9.1
(Minimum Hydraulic Burst Pressure Test), paragraph 9.2 (Sustained Pressure Test), paragraph 9.3
(Tensile Strength Test), or paragraph 9.4 (Joint Integrity Tests) of ASTM Designation F1055
L L] L L] -

18. Section 192.317(a) is revised to read as follows

§192.317 Protection from hazards.

(a) The operator must take all practicable steps 1o protect each transmission line or main from
washouts, floods, unstable soil, landslides, or other hazards that may cause the pipeline to move of 10
sustain abnormal loads. In addition, the operator must take all practicable steps to protect offshore
pipelines from damage by mud slides, water currents, hurricanes, ship anchors, and fishing operations
L] - L] L] L]

19. Section 192.319(c) is revised to read as follows

o 4 T
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§192.319 Instaliation of pipe in a ditch.
L L L] - -

(c) All offshore pipe in water at least |2 feet deep but not more than 200 feet deep, as measured
from the mean low tide, except pipe in the Gulf of Mexico and its inlets under |5 feet of water, must be
installed so that the top of the pipe is below the natural bottom unless the pipe is supported by
stanchions, held in place by anchoss or heavy concrete coating, or protected by an equivalent means.
Pipe in the Gulf of Mexico and its inlets under 15 feet of water must be installed so that the top of the
pipe is 36 inches below the seabed for normal excavation or 18 inches for rock excavation.

20.1n §192.321, paragraph (a) is revised and paragraph (g) is added 10 read as follows

§192.321 Installation of plastic pipe.

(a) Plastic pipe must be installed below ground level unless otherwise permitted by paragraph
(g) of this section.
L ] L] L] - L]

(g) Uncased plastic pipe may be temporarily installed above ground level under the following
conditions:

(1) The operator must be able to demonstrate that the cumulative aboveground exposure of the
pipe does not exceed the manufacturer’s recommended maximum period of exposure or 2 years.
whichever is less.

(2) The pipe either is located where damage by external forces is unlikely or is otherwise
protected against such damage.

(3) The pipe adequately resists exposure to ultraviolet light and high and low temperatures.

21. In §192.327, the introductory text of paragraph (a) is revised, paragraph (e) is revised, and
paragraphs (f) and (g) are added to read as follows:

§192.327 Cover.
- - L] - -

(a) Except as provided in paragraphs (c), (e), (f). and (g) of this section, #ach buried
transmission line must be installed with a minimum cover as follows:
L] L] L] - L]

(e) Except as provided in paragraph (c) of this section, all pipe installed in a navigable niver.
stream, or harbor must be installed with a minimum cover of 48 inches in soil or 24 inches n
consolidated rock berween the top of the pipe and the natural bottom

() All pipe installed offshore, except in the Gulf of Mexico and its inlets, under water not more
than 200 feet deep, as measured from the mean low tide, must be installed as follows.

(1) Except as provided in paragraph (c) of this section, pipe under water less than |2 feet deep.
must be installed with a minimum cover of 36 inches in soil or 18 inches in consolidated rock between
the top of the pipe and the naturzl bottom.

(2) Pipe under water at Jeast 12 feet deep must be installed so that the top of the pipe is below
the natural bottom, unless the pipe is supported by stanchions, held in place by anchors or heavy
concrete coating, or protected by an equivalent means.

(g) All pipelines installed under water in the Gulf of Mexico and its inlets, as defined in §192.3,
must be instalied in accordance with §192.612(bX3).

22. Section 192.375(a) is revised to read as follows

17,
-




§192375 Service lines: Plastic.
(a) Each plastic service line outside a building must be installed below ground level, except that

(1) It may be installed in accordance with §192.321(g). and

(2) It may terminate above ground level and outside the building, if-

(i) The above ground level part of the plastic service line is protected against deterioration and
external damage, and
(i) The plastic service line is not used to support external loads.

- L] L]

23. In §192.455, paragraphs (a)(2) and (f) 1) are revised 1o read as follows

§192.455 External corrosion control: Buried or submerged pipelines installed after Jury 31, 1971,
(.l L] L L]
(2) It must have a cathodic protection system designed to protect the pipeline in accordance with
this subpart, installed and placed in operation within | year after completion of construction
L] L] L] L] L]

“‘} L] - .

(1) For the size finting to be used, an operator can show by test, investigation, or experience in
the area of application that adequate corrosion control is provided by the alloy composition; and
. L] L] L] L]

24, Section 192.475(c) is revised 1o read as follows:

§152.475 Internal corrosion control: General.
L] L L]

(c) Gas containing more than 0.25 grain of hydrogen sulfide per 100 standard cubic feet (4 parts
per million) may not be stored in pipe-type or bottle “ype holders.

25. Section 192.485(c) is added to read as follows

§192.485 Remedial measures: Transmission lines.
- - L] L] L]

(¢) Under paragraphs (a) and (b) of this section, the strength of pipe based on actual remaining
wall thickness may be determined by the procedure in ASME/ANSI B31G or the procedure in AGA
Pipeline Research Committee Project PR 3-805 (with RSTRENG disk). Both procedures apply to
corroded regions that do not penetrate the pipe wall, subject to the limitations prescribed in the
procedures.

26. Section 192.491 is revised to read as follows:

§192.491 Corrosion coatrol r- cords,

(a) Each operator shall maintain records or maps to show the location of cathodically protected
piping, cathodic protection facilities, galvanic anodes, and neighboring structures bonded to the cathodic
protection system. Records or maps showing a stated number of anodes, installed in a stated manner or
spacing, need not show specific distances 10 each buried anode.

(b) Each record or map required by paragraph (a) of this section must be retained for as long as
the pipeline remains in service.

10
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(c) Each operator shall maintain a record of each test. survey, or inspection required by this
subpart in sufficient detail to demonstrate the adequacy of corrosion control measures or that a corm ive
condition does not exist. These records must be retained for at least § years, except that records related
to §§192.465(a) and (¢) and 192.475(b) must be retained for as long as the pipeline remains in service

27. Section 192.553(d) is revised to read as follows:

§192.553 General requirements.
- - L]

L] L]

(d) Limitation on increase in maximum allowable operating pressure Except as provided in
§192.555(c), a new maximum allowable operating pressure established under this subpart may not
exceed the maximum that would be allowed under this part for a new segment of pipeline constructed of
the same materials in the same location. However, when uprating a steel pipeline, if any variable
necessary to determine the design pressure under the design formula (§192.105) is unknowr, the MAOP
may be increased as provided in §192.619(a)1).

28. Section 192.607 is removed and reserved.

29, In §192.611, paragraphs (b) and (c) are redesignated as (c) and (d). respectively,
paragraph (aX3)ii) is redesignated as paragraph (b). and paragraph (a)X3)Xiii} is redesignated as
paragraph (a)3)ii).

30 In §192.614, the introductory text of paragraph (b)X2) is revised to read as follows

L ] L]

§192.614 Damage prevention program.
L] L -

(b) ‘ " .
(2) Provide for general notification of the public in the vicinity of the pipeline and actual
notification of the persons identified in paragraph (b)X 1) of the following as often as needed to make
them aware of the damage prevention program:
L] L] L] L]

51, In §192.619, paragraph (a)(1) is revised to read as follows, paragraphs (aX4) and (a)5) are
removed, paragraph (a)(6) is redesignated as paragraph (aX4), and paragraph (b) is amended by
removing "(a)6)” and adding "(aX4)" in its place:

§192.619 Maximum allowable operating pressure: Steel or plastic pipelines.

[I.} # L] L] L] L]

(1) The design pressure of the v eakest element in the segment, determined in accordance with
subpants C and D of this part. However, for steel pipe in pipelines being converted under §192.14 or
uprated under subpart K of this part, if any variable necessary lo determine the design pressure under the
design formula (§192.105) is unknown, one of the following pressures is 1o be used as design pressure

(i) Eighty percent of the first test pressure that produces yield under section N5.0 of Appendix N
of ASME B3 1.8, reduced by the appropriate factor in paragraph (a)(ZXii) of this section; or

(ii) If the pipe is 324 mm (123/4 in) or less in outside diameter and is not tested to yield under

this paragraph, 1379 kPa (200 psig).
Ll L] L]

L] L]

32 Section 192.625 (1) is revised to read as follows:
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§192.625 Odorization of gas.
L ] L] - L] L]

(f) Each operator shall conduct periodic sampling of combustible gases to assure the proper
concentration of odorant in accordance with this section. Operators of master meter systems may
comply with this requirement by -

(1) Receiving written verification from their gas source that the gas has the proper concentration
of odorant; and

(2) Conducting periodic "sniff™ tests at the extremities of the system to confirm that the gas
contains odorant.

33. Section 192.705(c) is added to read as follows

§192.705 Transmission lines: Patrolling.
L ] L] - L] L]

(c) Methods of patrolling include walking, driving, flying or other appropriate means of
traversing the right-of-way.

34. Section 192.709 is revised 1o read 1s follows:

§192.709 Transmission lines: Record keeping.

Each operator shall maintain the following records for transmission lines for the periods
specified:

(a) The date, location, and description of each repair made to pipe (including pipe-to-pipe
connections) must be retained for as long as the pipe remains in service

(b) The date, location, and description of each repair made to parts of the pipeline system other
than pipe must be retained for at least 5 years. However, repairs generated by patrols, surveys.
inspections, or lests required by subparts L and M of this part must be retained in accordance with
paragraph (c) of this section.

(c) A record of each patrol, survey, inspection, and test required by subparts L and M of this
part must be retained for at least S years or until the next patrol. survey, inspection, of test is completed,
whichever is longer.

35. Section 192.721(b) is revised to read as follows

§192.721 Distribution systems: Patrolling.
L] L] L] L] L]

(b) Mains in places or on structures where anticipated physical mo~=ment or extemal loading
could cause failure or leakage must be patrolled -

(1) In business districts, at intervals not exceeding 4 1/2 months, bit at least four times each
calendar year; and

(2) Outside business districts, at intervals not exceeding 71/2 months, but at least twice each
calendar year.

36. In Appendix A, section I. is amended by redesignating subsections A. through F. as
subsections B. through G., respectively, and by adding a new subsection A _; and section 11 is amended
by redesignating subsections A. through E. as subsections B. through F., respectively, by adding a new
subsection A. and a new subsection C.12., by redesignating subsections D.3. through D 5 as subsections
D.5 through D.7., respectively, and by adding new subsections D 3 and D 4. as follows

1y
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Appendix A - Incorporated By Reference
I L L] L]

A. American Gas Association (AGA), 1515 Wilson Boulevard, Arlington, VA 22209
L] L] L] L]

-
“ L - -

A. American Gas Association (AGA):

1. AGA Pipeline Research Committee, Project PR-3-805, "A Modified Criterion for Evaluating
the Remaining Strength of Corroded Pipe™ (December 22, 1989).
L] L] L] L] L]

c. L] - L]

12. ASTM Designation: F1055 "Standard Specification for Electrofusion Type Polyethylene
Fitings for Outside Diameter Controlled Polyethylene Pipe and Tubing” (F1055-95).

D. L] L ] L ]

3. ASME/ANSI B31G "Manual for Determining the Remaining Strength of Corroded Pipelines™
(1991).

4. ASME/ANSI B31.8 "Gas Transmission and Distribution Piping Systems” (1993)

L] L]

Issued in Washington D.C. on

Dr. D K. Sharma
Admunistrator




Docket No. PS-118; Amdt. 192-79

DEPARTMENT OF TRANSPORTATION

Research and Special Programs Administration

49 CFR Part 192

[Docket No. PS-118; Amendment 192-79]

RIN 2137-AB97

Excess Flow Valve—Performance Standards

AGENCY: Research and Special Programs Administration, (RSPA), DOT.
ACTION: Final rule.

SUMMARY: In the process of routine excavation activities, excavators often sever gas service lines
causing loss of life, injury, or property damage by fire or explosion. Excess flow valves (EFVs) restrict
the flow of gas by closing sutomatically when a line is severed, thus mitigating the consequences of
service line failures. In this final rule, RSPA has developed standards for the performance of EFVs used
1o protect single-residence service lines. If an EFV is installed on such a line, it must meet these
performance standards.

DATES: This final rule takes effect July 22. 1996

FOR FURTHER INFORMATION CONTACT: Mike Israni (202) 366-4571, regarding the subject
matter of this final rule, or the Dockets Unit, (202) 366-4453, regarding copies of this final rule or other
material in the docket that is referenced in this rule

SUPPLEMENTARY INFORMATION:
Suatutory Mandate

In 49 U.S.C. 60110 Congress directs the Department of Transportation to issue regulations
prescribing the circumstances under which operators of natural gas distribution systems must install
EFVs. If the Department determines that there are no circumstances under which EFVs should be
installed, the Department is to report this determination, and th- reasons for the decision, 10 Congress
RSPA, on behalf of the Department, has determined that there are no circumstances under which the
Department should require the installation of EFVs, primarily because the costs far exceed the benefits
of such installation. RSPA has sent the report of its reasons for this determination to Congress. The
report to Congress (April 4, 1995) and the costbenefit analysis of mandatory EFV installation are
available in the docket. Costs and benefits are also discussed later in this document under "Cost/Benefit
Analysis.”

49 U.S.C. 60110 further requires the Department 10 develop standards for the performance of
EFVs used to protect service lines in a natural gas distribution system. The development of these
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standards is the subject of this rulemaking.

The statute also requires the Department to issue a rule requiring operators 10 notify customers
about EFV availability and to offer 10 install EFVs that meet the performance standards, if the customer
pays for the installation. RSPA will initiate a separate notice of proposed rulemaking for customer
notification.

The Problem

Despite efforts, such as damage prevention programs, to reduce the frequency of
excavation-related service line incidents on natural gas distribution service lines, such incidents persist
and continue to result in death, injury, fire, or explosion. During the period from March 1991 through
February 1994, 30 incidents with consequences that might have been mitigated by an EFV were
reported to RSPA. These incidents, mostly excavation-related, resulted in 2 fatalities, 16 injuries, and an
estimated $3,249,595 in property damage. Incident history is explained in the November 1991 and
January 1995 costbenefit studies evaluating mandatory EFV installation. Because damage prevention
measures are not foolproof, RSPA has sought to identify ways 1o mitigate the consequences of thesc
incidents. The National Transportation Safery Board (NTSB) and others have proposed EFVs as a
means of mitigation.

NTSBE Recommendations

NTSB has recommended EFVs as a means of reducing or preventing injury or death from
in: 'dents resulting from service line breaks or ruptures, Since 1971, NTSB has issued seven
recommendations regarding the use of EFVs in service lines. NTSB's recommendations are summarized
and discussed in the Notice of Proposed Rulemaking on this rulemaking (58 FR 21524, Apnl 21, 1993)

The Advance Notice of Proposed Rulemaking (ANPRM)

RSPA issued an ANPRM (55 FR 52188, December 20, 1990) seeking information on the
desirability of requiring the installation of EFVs on gas distribution service !ines to reduce the damage
from service line ruptures. The ANPRM also contained a questionnaire to coiiect current operational
data on the use of EFVs by natural gas distribution operators The results of the ANPRM were
summarized in the NPRM and are available in the docket

The Notice of Proposed Rulemaking (NPRM)

In 1993, RSPA published an NPRM (Notice 2: 58 FR 21524, April 21, 1993), titled "Excess
Flow Valve Installation on Service Lines,” that proposed to amend 49 CFR Pant 192 10 require
installation of EFVs on new and replaced single residence service 'ines operating at a pressure of 10
psig or more. This NPRM also proposed performance standards for EFVs and conditions under which
EFVs must be installed. The initial comment period for this NPRM closed June 21, 1993. The NPRM 1s
available in the docket

RSPA received 140 written comments in response to the NPRM: 14 from industry associations,
| from an EFV manufactures, 102 from local distribution companies, 2 from consultants, | 7 from
Congress, state agencies, and regulatory associations, 3 from transmission companies, and | from a
group of commenters, designated hereafter as the Joint Commenters (see below).

The Public Meeting
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RSPA held & public meeting on June 18, 1993 (58 FR 33064, June 15, 1993) to enable
interested parties to present additional comments on severai of the issues presented in the NPRM. In the
notice announcing the public meeting, RSPA also extended the comment penod to July 6, 1993, w0
allow those not able to attend the meeting to have access to ihe transcript. Representatives of the
American Gas Association (AGA), UMAC (an EFV manufacturer), the Gas Safety Action Council
(GASAC), the National Association of Pipeline Safety Representatives (NAPSR), and NTSB spoke at
the meeting. The AGA representative objected 10 the proposed rule, especially to the expected benefits
estimated in the cost/benefit study. GASAC, NTSB, and UMAC supported an EFV rule, but not as
proposed. The NAPSR representative noted that in NAPSR's expenence EFV's have not been cost
beneficial.

The Joint Commenters

On December 20, 1993, a group, designating itself as the Joint Commenters, filed comments
that recommended language to include in an EFV rule. The Joint Commenters included GASAC, EFV
manufacturers, and two gas pipeline distribution associations. Although not a signatory to the
comments, NTSB sent two letters 1o a pipeline association supporting the Joint Commenters’
recommendations. The NTSB letters arc available in the docket.

The Joint Commenters did not include representatives from the wo major state pipeline safety
associations, NAPSR, and the National Association of Regulatory Utility Commissioners (NARUC)
NAPSR originally participated in discussions with the Joint Commenters but later dropped out because
NAPSR members oppose a federal requirement to install EFVs. The comments from NAPSR are
available in the docket.

The Joint Commenters recommended regulatory language that their signatories would support if
RSPA were to adopt this recommendation as a final rule. In a Notice of Reopening Comment Period,
RSPA reopened the comment period to solicit comment on the safety merits of the Joint Commenters’
recommended language (59 FR 39319; August 2, 1994). The reopened comment penod closed October
3, 1994. In addition to seeking comments on the safety merits of the recommendation, RSPA also
sought comment on: whether to allow EFVs with a bypass feature; whether, and to what extent, the
presence of contaminants in the gas stream should preclude installation of an EFV; and whether RSPA
should delay issuing a rule until industry performance standards for EFV« are developed.

An additional 70 comments were received in response to the Notice of Reopening Comment
Pe iod: 7 from industry associations, | from an EFV manufacturer, 56 from local distribution
companies, 5 from Congress, state agencies, and regulatory associations, and | from a transmission
company. A discussion of the 140 comments to the NPRM and 70 comments to the Notice of Reopening
Comment Period and RSPA disposition of these commeuts is found below.

Advisory Commitiee Review

The Technical Pipeline Safety Standards Committee (TPSSC) was established by statute to
evaluate the technical feasibility, reasonableness, and practicability of proposed regulations. The TPSSC
met on August 3, 1993, in Washington, DC, 1o consider the EFV standards proposed in the Aonl 1993
NPRM. The TPSSC voted || to 0 against adopting the proposed rule as written. [n addition, the TPSSC
voted 10 1o 1 against RSPA issuing any rule on EFVs, However, the TPSSC voted 10 to | 1o respect the
wishes of Congress and to provide support for the Congressional mandate as implemented by RSPA.
RSPA uddresses each of the TPSSC's recommendations in the discussion of comments below.

Petition for Rulemaking
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On July 14, 1995, AGA submitted a petition for rulemaking on EFV performance standards and
customer notification requirements. In this petition, AGA urged OPS 1o adopt industry performance and
manufacturing standards as soon as they are available and, in the interim, to adopt the performance
standards recommended by the Joint Commenters. RSPA is not required to consider those comments in
the petition pertaining to performance standards since the comments were received well afler the close
of the re-opened comment period. However, RSPA notes that those comments do not raise any issues
not already raised in prior comments and addressed in this rule.

RSPA will consider the bulk of AGA's petition dealing with customer notification requirements
in the customer notification rulemaking.

CostBenefit Analysis (Mandating EFV installation)

RSPA recognizes the beneficial safety effects of EFVs. However, after extensive study and
rulemaking, RSPA has decided not to require the installation of EFVs, primarily because the costs far
exceed the benefits of such installation.

Many comments to the NPRM and Notice of Reopening Comment Period cited the need for
RSPA 1o redo the costbenefit study that had been prepared to accompany the NPRM. Commenters said
incident frequency, fire and police response costs, and property damage costs were overstated. The most
frequent objection was that RSPA overestimated property loss and fire fighting costs for incidents with
less than $5,000 in property damage Commenters pointed out that leaks occur with greater frequency
than incidents and that, by equating leak repair reports with incident reports, RSPA overstated the
benefits to be gained. Many commenters also said that the $20 estimated cost to install an EFV was 100
low.

In light of the commenters’ criticisms, RSPA thoroughly reexamined the costbenefit study The
revised study included updated datm regarding service line incidents and revised information on related
costs and anticipated benefits. In the most significant benefit change, RSPA reduced its estimate of the
number of nonreportable incidents that could have benefitted from an EFV installation. Criticisms of its
estimates on nonreportable incidents led RSPA to conclude that the original estimate, over 143 thousand
per year, significantly overstated the number of nonreportable incidents whose consequences mih1 be
mitigated by EFVs. RSPA used a different approach to develop a more reasonable estimat.
approximately 13 thousand per year, for the final study. This revised number of nonreporiani  ncidents
is largely responsible for the decrease in the present value of the benefits from $21.02-¢ f
service in the draft study to §7 .42 per service in the final study

In other changes, RSPA revised its cost estimate by using the mid-point of the - usi-range in
EFVs. The original estimate looked only at the EFV cost to the largest current inst.' s of EFVs,

whereas the revised estimate considered the EFV cost to all current installers of E | ZSPA also useu
newer incident data 1o develop beiicr estimates of the consequences of incidents < fon | after an
EFV installation.

As a result of RSPA’'s ree. .mination of the cost/benefit study, the present value of costs
changed from the draft study figure of $20.20 per instalied EFV with a bypass to a final study figure of
$30.29. In addition, in the final study, the present value of costs for an EFV with positive shutoff was
estimated to be $37.09 per installed EFV.

The final cost/benefit study found the cost of installing an EFV 1o exceed the benefits by a 4.51
ratio. This result, along with consideration of other criticisms of a rule requiring installation, discussed
in more detail below, led RSPA 10 determine that it would not require installation but would require that
anv EFV installed meet certain performance criteria. The final costbenefit study explains in detail how
each cost and benefit was calculsted. Both the draft and final costbenefit studies examining EFV
insiallation are available in the docket.
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The Final Rule

The final rule establishes a new section in the pipeline safery regulations, §192.381, "Service
lines: Excess flow valve performance standards * For the reasons previously explained, the finel rule
does not require installation of EFVs. In accordance with 49 U.S.C. 60110, the rule sets performance
standa:ds for any EFV that will be used in a single-residence gas service line operating continuously at
not less than 10 psig. The final rule incorporates almost all the performance standards that the Joint
Commeniers recommended, rather than those RSPA proposed in the NPRM.

An EFV will have to be manufactured and tested by the manufacturer according to an industry
specification or a manufacturer's written specification to ensure that the EFV will function properly up
to its rated maximum operating pressure and at all temperatures expected in the service line's oparating
environment. An EFV, like any other valve, will have to comply with subparts B and D of Part 192 The
required tolerance has been raised so that an EFV will be required to close at, or not more than 50
percent above the rated flow, instead of at the proposed 10 percent. As commenters requested. an
operator will have the choice of using an EFV with either a positive shutoff or bypass feature. Upon
closure an EFV must reduce the gas flow to no more than 5 percent of the manufacturer's specified
minimum flow rate, up to a maximum of 20 cubic feet per hour for a bypass-type EFV or 0.4 cubic feet
per hour for a positive shut off-rype EFV. An operator will have to mark or otherwise identify the
presence of an EFV in the service line.

Several proposed performance requirements have not been adopted. An EFV will not have to
comply with the requirements of §§ 192.363 and 192.365 that apply to other service line valves. Service
line capacity will not have to exceed the manufacturer's EFV flow rating by 50 percent. An EFV will not
be required to be tested upon installation and each time a customer's meter is removed or replaced. or to
close automatically if the customer's meter, regulator or service valve is sheared off. Furthermore. an
operator will not be required to verify the rated flow or replace an EFV that does not close automatically

The final rule recommends that an operator locate an EFV beyond the hard surface and as near
as practical to the firting connecting the service line to its source of gas supply to ensure that the EFV
protects the maximum length of service line and to assist in locating the EFV The final rule also
recommends that to sugment performance reliability, an operator not install an EFV where the
contaminants in the gas stream will cause the valve to malfunction or interfere with necessary operation
and maintenance activities on the service line, such as blowing liquids from the line

Discussion of Comments

Although comments were submitted in response to the proposal to require installation of EFVs,
these comments were also relevant to developing a performance standards rule. Many of the comments
focussed on the performance criteria RSPA included in the proposal.

General Comments--Except for NTSB, valve manufacturers, and GASAC, virtually all of the
140 commenters to the NPRM objected to the proposed rule on installation. The major objections were
that EFV installation should not be federally mandated, that each state pipeline authority should be
allowead to establish the rules for its state; that a positive shutoff EFV should not be required; that testing
an EFV while in service is unnecessary and overly expensive; that EFV installation should be delayed
until industry standards are developed; and, that the costbenefit study supporting the proposed rule is
flawed. The majority of commenters also maintained that EFV installation should not be required where
contaminants could cause the EFV to malfunction and inadvertently shutoff service to the customer.

Nearly all of the 70 commenters responding to the Notice of Reopening Comment Period
proposed that RSPA adopt the Joint Commenters’ recommendations on performance language because
the recommended language was less objectionable than the NPRM's proposed language. The
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commenters also favored giving an operator the option 1o install either a bypass or positive shutoff EFV
Overall, because of concerns about EFV reliability, gas distnbution operators fav-red waiting unti!
industry standards are developed and accepted before requiring installation of EFVs. Many commenters
restated their objection to the findings of the cosubenefit study.

Six large operators operating at least 9 million service lines (18 percent of all U S. service lines)
opposed both the NPRM's proposal and the Joint Commenters' recommendations. The operators’ major
objections were that the cost/benefit study grossly overstated benefits, that industry standards are
needed because EFVs do not operate reliably, and that costs to remove EFVs after a malfunction are

high.

Comments about the cost/benefit study have previously been discussed. Other general
comments are discussed below, as well as specific comments about each RSPA-proposed performance
standard and the associated Joint Commenters’ recommendation. To avoid repetition, similar comments
are discussed in only one section.

Discussion on State vs. Federal Mandate

Comments--NAPSR expressed opposition to any federal mand~*¢ 1o install EF Vs, arguing that
any such regulatory requirements should be at the state level. On two occasions NARUC passed
resolutions proposing that any requirement for EFVs be determined by the individual state pipeline
safety agencies. The NARUC Subcoramitiee for Pipeline Safety polled the state regulatory agencies.
gathered data, and prepared a report of its findings. NARUC found that only two states, Massachuserts
and New York, favored a federal mandate 1o install EFVs.

Six major operators (three operating in California) opposed any federal requirement to install
EFVs, arguing that states should be allowed to determine the need for EFVs based on state- developed
criteria.

Response--Because of RSPA's decision not to issue a rule requiring the installation of EFVs,
each state will be able to determine if it should require such installation based on circumstances unique
to that state.

Industry Standards

In the absence of standards by an industry-sponsored safety standards commifiee, RSPA
proposed several requirements for the manufacture and operation of any EFV that would be installed in
a single-residence gas service line. The Joint Commenters’ recommendation also included performance
standards for single- residence gas service lines.

Comments on NPRM--Many commenters said RSPA should not issue a final rule until industry
manufacturing and performance safety standards are prepared and adopted. The TPSSC recommended
that RSPA initiste the development of standards by The American National Standards Institute (ANSI)
American Society of Testing Materials (ASTM), or other nationally recognized and sccredited
organization for the manufacture, testing, and operation of EFVs. The TPSSC further recommended that
when such standards are enacted, RSPA should issue an NPRM for EFVs incorporating such standards
for TPSSC review. The Gas Piping Technology Commitiee (LPTC) commented that its ANSI/GPTC
Z380 commitice was developing performance, operating, and installation guidelines for EFVs. GPTC
said guidance will be offered on choosing operating pressure ranges, flow rates, bleed-by, and reset
characteristics, length and diameter of service piping, inline contaminants, purging procedures, joining
methods, and service line locations.

Comments to Notice of Reopening Comment Period--Many commenters said RSPA should take
no final action until industry standards are available because standards would assure EFV reliability.
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Response--RSPA is not requiring operators to install EFVs on any single-residence service line,
whatever its operating pressure. However, RSPA does not want an EFV, if installed, 1o cause a loss in
service, especially at a time when the service is most needed by the consumer, such as during the winter
heating season. Thus, the performance standards have been established for EFVs that are installed on a
service line that operates at or above 10 psig continuously dunng the year. Setting the performance
standards at this threshold is influenced by two of the largest users of EFVs who, as standard practice,
limit EFV installation to service lines in systems where service line inlet pressure does not drop below
10 psig during the year.

Because service line pressure will most likely be at its lowest level during the coldest weather,
especially in colder climates, an operator should consider the pressure drop in the service line due to the
restriction of gas flow caused by an EFV. If pressure drop is considered, an EFV should not cause »
reduction in safety or loss of service in any service line.

Proposed Section 192.381(a)—(replaced service lines)-RSPA proposed that EFVs be installed
on certain new and replaced service lines.

Response—This proposal is no longer relevant since EFV installation is not being required.

Proposed Section 192.381(b)( 1 )--(installation)}~RSPA proposed in the NPRM that an EFV be
installed as close to the main or transmission line as practicable. The Joint Commenters recommended
installation in or as pear as practicable to the service line fitting connecting the service line to its gas
supply.

Comments--Many commenters suggested RSPA remove any reference to transmission lines in
the rule. Several commenters said EFVs are not available that will withstand transmission line
pressures. Others stated that the statutory mandate was intended to apply only to distribution systems
The TPSSC voted 7 to 4 that all references to transmission lines be dropped from the proposed rule

A few commenters objected to what they thought was the proposed requirement to install EFVs
immediately downstream of the service-to-main connection when the line serves more than one
residence (branch service). Other commenters were concerned that the proposed rule would require EFV
installation below hard surfaces such as asphalt or concrete. making installation very costly

Response--In the NPRM, RSPA intended that all new and replaced service lines, whether from a
main or transmission line, where the source of gas supply consistently operates above 10 psig. be
required to have an EFV installed. The reference to "main” and “transmission” lines was intended to
cover farm taps, as farm taps are also subject 1o the rype of incident that could benefit from an EFV. The
final rule deletes the reference to "main” and “transmission” and sets performance standards for EFVs
installed on single-residence gas service lines. By referring to "service” line, RSPA intends for the
standards to apply if an EFV is installed on a farm tap. A farm tap operates as a service line when a
local distribution company operates a metered farm tap on a transmission line deliveting gas wo & farmer
or other landowner. Accordingly, although the rule does not require installetion on any single-residence
service line, an EFV that meets the required performance standards can be installed on a service line
from a main or a branch off a transmission line.

RSPA never intended that an EFV serve more than one family residence. RSPA recognizes that
an EFV would be difficult to size when the gas supply is serving multiple residences because of widely
varying gas volume through the EFV. Because of this difficulty, the performance standards in this final
rule are limited to EFVs that are installed on sing 'e-residence service lines.

RSPA agrees that removing an EFV under a hard surface would be overly expensive if an EFV
failed 1o function. Therefore, RSPA recommends that an EFV be located beyond the hard surface and as
near as practical to the fitting connecting the service line to its source of gas supply

Proposed Section 192.381(b)(2)--(Section 192 Subparts B & D}--As noted above, the NPRM
proposed and the Joint Commenters recommended that EFVs meet the applicable requirements of
subparts B and D of part 192.
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Comments--No substantive comments were received on this proposal.

Response—Subpart B establishes minimum requirements for selection and qualification of
materials to be used in pipelines. Subpant D prescribes minimum requirements for the design and
installation of pipeline components and facilities. Since these requirements are general performance
requirements that apply to all valves, they are included in the performance requiremess applicable to
EFVs.

Proposed Section 192.381(b) 3 )}--{bypass)--RSPA proposed that an EFV be designed 10 prevent
pressure equalization across the EFV after the EFV closes, thereby prohibiting an operator from
installing an EFV with a bypass feature. The bypass feature allows pressurt to equalize and the EFV to
automatically reopen after closure because it allows a small amount of gas to pass through the EFV In
contrast, a positive shutoff feature allows only minute amounts of gas to pass through the EFV after it
closes, and requires backpressuring downstream to reset the EFV. The Joint Commenters'
recommendation would allow either type of EFV.

In the Notice of Reopening Comment Period, RSPA sought comment on the safety of using
EFVs with or without the bypass feature and gave two examples, provided by two large local
distribution operators, of potential dangers that might be caused by the bypass feature. RSPA also asked
for comments on the conditions under which automatically resetting EFVs should or should not be
required in residential service lines and on the linkage between the bypass feature and unauthorized
repairs 1o damaged service lines.

Comments 1o NPRM--Many commented on the proposal prohibiting the use of EFVs with a
bypass feature. Commenters, includiag several at the public meetng, were virtuzlly unanimous in favor
of an operator having the option to select an EFV with either the bypass or positive shutoff feature
Similarly, the TPSSC voted 9 to 2 in favor of an operator having this option

Various reasons were given for not prohibiting the installation of bypass EFVs. Several
commenters, including an industry association, complained that RSPA proposed the positive shutoff
requirement without sufficient justification in the costbenefit study. One commenter said that additional
costs of at least $250 per utility crew would be incurred to provide backpressure downstream of the EFV
1o equalize the pressure and reset the valve. This commenter said these services would necessitate extrz
equipment, including a compressed natural gas tank or portable natural gas compressor, and additional
piping, firtings, and hoses. Other commenters mentioned additional hazards to personnel in hauling and
connecting compressed natural gas. Another commenter was concemned with customer inconvenience
because a service call would be necessary 1o backpressure the EFV, delaying restoration of service

Many commenters argued that bypass-type EFVs do not pose a significant safety nsk.
Commenters maintained that operators that regularly install EFVs have had no incidents resulting from
use of bypass-type EFVs. Thiee of the largest voluntary users of EFVs (with over 300,000 EFVs in
service) commented that their data did not show an incident having occurred due to a bypass- type EFV
An EFV manufacturer commented that it kas no knowledge of bypass gas ever contributing to a natural
gas incident. NTSB and many operators echoed these assurances.

Several commenters, including EFV users, said RSPA’s concern that the bypass feature would
allow irresponsible excavators to make repairs is unfounded. A few comment=-s said that positive
shutoff EFVs would cause more safety problems than bypass-type EFVs because an excavator could
sever a service line unknowingly if the positive shutoff were 1o completely stop the gas flow and any
released odor from reaching the atmosphere. Conversely, these commenters argued that a failed service
line with a bypass would continuously release gas and leave a readily detectable odor. Commenters
noted other potential problems with positive shutoff EFVs. For example, a commenter in Alaska pointed
out that an earthquake in the winter could cause EFVs to engage and. if positive shutoff EFVs were
used, each would have to be backpressured and each customer’s appliance re-lighted. During an Alaskan
winter this could take days.




The Gas Research Institute (GRI) stated that its tests of EFV models showed all the tested
models were affected by pressure surges of 3 psi or more and that opening, closing, or throttling a main
line valve could activate an EFV, causing a false closure. The research organization said RSPA could
infer from these results that the use of EFVs without the bypass could cause extended distribution
service outages. GRI further stated that it knows of no reports of bypass flow in an EFV having led to or
increased the severity of an accident

GASAG commented that RSPA should allow each operator 1o determine the type of valves for
its system. Other commenters echoed this statement. Even among those operstors opposed 10 a
mandatary rule, mos: .aid that if a rule were issued, the choice of which type of EFV to use should be
left to the operator.

Comments on the Joint Commenters' Recommendation - Many commenters supported the Joint
Commenters' recommendation to allow the use of a bypass-type EFV. Many commenters said it is not
appropriate to depend on an EFV's design to prevent unauthorized repairs. Rather, unauthorized repairs
should be controlled by stiffer penalties and better enforcement of damage prevention laws, These
commenters maintained that EFV's are used to provide safety when a service line is severed, and should
not be expected to perform functions beyond their intended purpose.

Many commenters said excavators who damage service lines may make unauthonzed repairs
regardless of whether a bypass-type EFV, a positive shutoff EFV, or no EFV is installed. RSPA
recognizes the validity of this siatement and that EFV's with either feature are not likely to have a
substantial effect in either reducing or increasing the frequency of unauthorized repairs on a broken
service line.

To dispel RSPA's concern about the potential danger of bypass- type EFVs and gas discharge
into & residence, an operator explained that since natural gas is only about 0.6 times the density of air.
any raw gas passing through a vented appliance would exhaust to the atmosphere through the chimney
The operator concluded that household gas ranges (or space heaters) without burner safety pilots are the
only paths for raw gas to disperse through a building. The operator cited a recent study by NOVA, a
Canadian chemical and pipeline company, that demonstrated that a rate of raw gas buildup in a small
residence (300 square feet) would have 1o be about 60 cubic feet per hour to reach an ignitable level in
five hours. This allows a five hour period for someone to discover the gas release before the ignitable
level is reached. A bypass-type EFV allows 20 cubic feet of gas per hour. Therefore, natural gas that 1s
passing through an EFV with a bypass w.uld take several hours 10 accumulate 1o the ignitable range in a
building.

Response--RSPA has been concerned that excavators could repair a service line break equipped
with an EFV with a bypass feature, the EFV would automatically reset, and service would be restored
without the operstor knowing that the line had been damaged Consequently, gas could then pass into
and accumulate in a residence where the pilot light on a gas appliance had been extinguished duning the
service line break.

RSPA was also concerned that restoration of gas service with unvented appliances would cause
a rapid buildup of the gas/air mixture to an ignitable level. ¢ mmenters have posed circumstances under
which such a buildup could occur. However, in response 1o 1t: questions about this problem, RSPA did
not receive any information that such an incident has actus!'; occurred. Furthermore, an EFV
manufacturer and AGA have assured RSPA that bypass type LI \ s operate properly to avoid unintended
gas buildup within a building. An operator with 20,000 installed bypass-type EFVs stated that bypass
gas from & tripped EFV had never caused or contributed to an unsafe situation on its system. Other
operators made comparable statements. The NOVA study, described above, further allays RSPA's
concern. Therefore, based on the record in this rulemaking, RSPA accepts the premise that EFVs with a
bypass festure are safe.

RSPA also finds acceptable the Joint Commenters’ recommendation (o limit gas flow to0 20
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cubic feet per hour for bypass-type EFVs and to 0.4 cubic feet per hour for positive shutoff-type EF/s.
Because EFVs with positive shutoff features were proposed in the NPRM, RSPA did not propose EFV
flow limits. However, RSPA agrees that the limits recommended by the Joint Commenters are
reasonable and feasible design requirements.

Accordingly, the final rule allows either bypass or positive shutoff EFV's. Closure flow rares
will be limited to 20 cubic feet per hour for the bypass-rype EFV and 0.4 cubic feet per hour for the
positive shutoff EFV,

Proposed Section 192.381(bX4)—(installation testing)--RSPA proposed that upon onginal
installation of an EFV and each time the meter is removed or replaced, the EFV be tested to determine if
it closes automatically. The Joint Commenters' recommendation deleted the requirement.

Comments--All 37 commenters on this proposed requirement asked that it be deleted. Most
commenters stated that the test would require that the service line be disconnected frora the meter set,
the service valve at the meter opened, and gas vented to the atmosphere to trip the EFV. Many
commenters said that venting of the gas near the residence, or inside the residence when the meter is
indoors, would be hazardous and would needlessly relcase methane into the atmosphere contrary 1o the
goals of the Clean Air Act.

An EFV user stated that it does not test the EFV when replacing meters. This commenter stated
that it replaces one-tenth of its meters annually and provided RSPA a summary of the steps involved in
testing an EFV when a meter is replaced on an existing service. This commenter further stated it would
take a two person crew a full day to test an EFV, resulting in substantial cost with no corresponding
benefit. The American Public Gas Association (APGA) commented that the proposed testing would add
significantly to the costs of using EFVs with no corresponding safety benefits and noted that these costs
were not included in the cost/benefit analysis.

Several other commenters also noted that this proposed requirement had not been covered in the
cost/benefit analysis and provided data on the costs that would be incurred for such tests, AGA
estimated that 3 million services have meters removed each year, so that the tesis could cost $100
million per year, doubling REPA's estimated installation cost of $20 per EFV (with bypass feature)
These same commenters contended that testing positive shutoff EFVs would cost even more.

AGA and other commenters concluded that such tests would require removing the service
regul *or or installing & fitting to allow gas 10 be vented upstream of the service regulator because the
flow of gas passing through a service regulator may be oo small to cause the EFV to trip. These
commenters said that such a fitting would invite a resident to bypass the meter and steal gas

The TPSSC voted 8 to 2 that no in-service testing o an EFV be required

Response--Based on the comments about problems and costs of installation testing, the final
rule will not require an operator to test the EFV when the EFV is installed or when the meter is removed
or replaced. However, the requirement that the EFV must be manufactured and tested to an industry
specification or manufacturer's writien specification to ensure that the EFV functions properly up to the
rated maximum operating pressure will certainly require random sample testing at the manufacturer’s
plant. Such sample testing is routinely conducted for all other valves in accordance with manufacturing
standards.

Proposed Section 192.381(b)5)~(sutomatic closure)-RSPA proposed that an EFV must close
automatically if the service line is severed or if the customer’s meter, regulator, or service valve is
sheared of". The Joint Commenters' recommendation did not include such a requirement

Comments—All seventeen commenters on this proposed requirement argued that it should be
deleted. Most commenters stated that operstors cannot guarantee that an EFV will perform as designed
and warranted by the manufacturer. One comm cnter said that it would be difficult to comply with such a
requirement because EFV's often fail 1o activate (due to fluid friction) in longer service line lengths of
Ys-inch pipe. Also, even if the meter set is sheared off, the flow rate may not exceed the EFV activation
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flow rate because the pipe may be squeezed off at the point where it 15 sheared, or because there are
other restrictions in the line.

One EFV user stated that costs for assuring that an EFV closes automatically would approach
$1,000 per installation. This commenter reasoned that an EFV is intended 1o help reduce the effects of
dig-ins on a service line in the area of the street, where most excavation takes place, and requinng the
EFV to do more than intended will increase costs.

The TPSSC voted 7 to 3 that the proposed requiremeni be changed so that an EFV "be designed
to close automatically if the service line is ruptured downstream of the valve.”

Response—-F.SPA agrees with the commenters that flow rate may not always exceed an EFV's
activation flow rate because a long service line could cause excessive pressure drop, or a line could be
squeezed off at the point where it is sheared, or there could be other restrictions in the line. Therefore,
RSPA is not including proposed §192.381(b)5) in the performance standards. However, the final rule
(§192.381(c)) requires that an EFV be manufactured according to an industry specification or
manufacturer's written specification that will establish shutoff requirements for conditions comparable
10 a service line being severed or a meter set being sheared off.

Proposed Section 192.381(b) 6)--(sizing)-RSPA proposed that an EFV be sized to close within
10 percent of the rated flow specified by the manufacturer. The Joint Commenters recommended a
closure rate not less, and not more than 50 percent higher, than the manufacturer's specified closure flow
rate.

Comments to NPRM--The 32 commenters objected 1o this requirement. Most commenters
suggested that the proposed 10 percent tolerance be raised to 50 percent because EFVs are not precision
instruments. Some commenters suggested a 25 percent tolerance. Most commenters said Jiat EFVs with
10 percent tolerance are not commercially available and would be significantly more expensive.
GASAC also opposed the requiiement as excessive,

AGA provided exhaustive information showing that EFVs with a 10 percent tolerance are not
commercially available and may not be possible to mass produce. AGA suggested a 50 percent
tolerance and cited a Gas Research Institute (GRI) study regarding EFV performance repeatability. In
1985, GRI tested seven EFV models and found that closure flows of a single copy were repeatable
within a range of 6.4 percent to 20.8 percent, whereas closure flows between two arbitrary copies of the
EFVs were repeatable within the range of 15.4 percent and 87.9 percent. None of these models would
have met the RSPA proposed requirements. AGA provided an EFV manufacturer's graphs showing that
none of the currently available EFV's tested by that manufacturer closed within 10 percent of the rated
closure,

Comments on Joint Commenters’ recommendation—~A member of the Joint Commenters said its
analysis of service ruptures found that EFVs could close as much as 50 percent over specified closure
flow and still reliably close in the type of accident EFV's are m a1 to address. Three other commenters
agreed with the Joimt CLommenters’ recommendation.

The TPSSC voted 7 to 4 that the rule specify that an EFV must close no lower than its rated
flow and not more than 50 percent above rated closure flow.

Response--Although no EFV is currentiy available at an acceptable cost that will conform to a
10 percent tolerance, RSPA believes that distribution operators must have a specified closure range for
an EFV that is relisble. The requirement that an EFV activate at, or 50 percent above, a specified flow
level provides an acceptable closure range in accordance with currently available EFVs. Accordingly
RSPA will require an EFV be sized to close at or 50 percent above the rated closure flow rate specified
by the manufacturer,

Proposed Section 192.381(c)-~(flow rate verification)--RSPA proposed that the operator verify
the manufacturer's rated flow for the EFV by testing at a pressure of 10 psig for the gas to be transported
in the ser..ce line. The Joint Commenters recommended that the manufacturer certify the EFV meets

e

| S




the manufacturer's written performance specifications, rather than place this responsibility on the
operator.

Comments to NPRM--Thirty six commenters responded to RSPA’s proposed requirement.
Virtually all commenters objected to any operator responsibility for testing and suggested the
requirement be deleted. Most commenters contended that operators cannot guarantee the performance of
an EFV, but should be abie to rely on the manufacturer to cenify that EFVs meet the applizable
standards--the approach allowed for other valves used in gas distribution systems. An EFV
manufacturer also agreed that it should be the manufacturer's responsibility to test and certify EFVs.
Most commenters stated that the proposed requirement would significantly increase an operator's costs.

Comments on Joint Commenters’ recommendation-—-An industry association agreed with the
recommendation to allow an operator to rely on the manufacturer's certification that EFVs meet
performance standards rather than have the operator test each EFV. The association pointed out that
RSPA allows such a procedure under §192.145.

Response--RSPA agrees with the commenters that the flow rate verification test should be an
EFV manufacturer's responsibility, not the operator's. Thus, the final rule requires that an EFV be
manufactured and tested by the manufacturer according to an industry specification, or manufacturer's
written specification 1o ensure that each valve will perform specified minimum funcuions. This
requirement should lead 10 a random EFV testing program by the manufacturer, similar to testing for
other system valves. Currently, certain valves (cast iron and plastic) are installed that meet the specified
manufacturing tests in §192.145. All other valves must be manufactured according to specifications in
American Petroleum Institute (AP]) Standard 6D, which also requires andom testing by the
manufacturer,

Proposed Section 192.381(d)--(replacement)--RSPA proposed that if an EFV does not close
automatically during installation testing or when the service line is severed, it must be replaced with an
EFV that closes as required. The Joint Commenters’ approach would remove any requirement 1o assure
.hat an EFV closes after installation.

Comments--None of those commenting on RSPA's proposal was entirely satisfied with it Seven
commenters suggested changes that included permitting the operator the option to repair or replace an
EFV that doesn't close. These commenters further proposed exempting a location from the installation
requirement afic rwo EFVs do not perform properly at that location.

One op- - .t1or questioned what constitutes satisfactory closure by explaining that minor
accumulations of dust and dirt can interfere with an absolute 100 percent shutoff. This commenter said
that RSPA should conduct saditional studies to ascertain what long-term performance characteristics
can be expected and include acceptable critenia in the rulemaking.

Eight commenters said the requirement was not needed or questioned the apparent intent to
require the operator 1o keep replacing an EFV until one performs as required. Several said that the
requirement assumed that an EFV's failure to close is always the valve's fault. Commenters explained
that many factors influence the operation or performance of an EFV, including changes in operating
pressures and the type of gaseous mixtures flowing through the service line. They suggesied the
practical approach would be o aliow the utility to repair and replace an EFV at its own discretion as it
does with other valves in ils system,

Response--RSPA's proposed requirement that an operator replace an installed EFV if it fails
during installation testing or during & service line break, is no longer applicable since or-site testing and
mandatory EFV installation are not being required in this final rule. Instead, an EFV must be
manufactured and tested by the manufacturer according o an industry specification or manufacturer's
written specification to ensure that the valve will function properly. Furthermore, replacement or
removal of a defective EFV will be left to agreement between the customer and operator.

Section 192.381(e)--(manufacturing specifications)-RSPA proposed that each EFV must be
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manufactured in accordance with writien specifications that assure the EFV meots the manufacturer's
published pressure and flow ratz criteria. The Joint Commenters recommended that, instead, an EFV be
manufactured and tested by the manufacturer according to a written specification to ensure that the EFV
will function properly up to the maximum rated operating pressure and at all temperatures reasonably
expected. The Joint Commenters further recominended that an ErV not close when pressures are below
the manufacturer's minimum pressure.

Comments--Fourteen of the fifteen commenters responding 1o RSPA's proposed requirement
were dissatisfied with the wording and recommended changes. These commenters stated that this
provision appeared 1o shift responsibility for quality assurance from the manufacturer to the gas
distribution operator who cannot assure that the manufacturer will produce valves meeting the
manufacturer's published pressure and flow rate critenia. Commenters further stated that because of
liability concems there should be an industry EFV standard by which the valves should be
manufactured. APGA also argued that manufacturers, not gas distribution operators, shou'd be
responsible for assuring that EFVs meet the necessary performance criteria.

Response--RSPA agrees that the proposed requirement was unclear as 1o who would be
responsible for assuring that an EFV meets the specified performance requirements. Accordingly. the
final rule clarifies that an EFV will have to be manufactured and tested by the manufacturer according
i an industry specification or manufacturer's written specification to ensure that each valve meets the
specified minimum performance standards.

Proposed Section §192.381(f)(service line capacity)--RSPA proposed that service line
capacity must exceed the EFV manufacturer's flow rating by 50 percent. The Joint Commenters’
approach did not include a similar requicement.

Comments on NPRM--Thirty three commenters responded to this proposed requirement. Five
commenters said that maintaining a flow rate at least 50 percent over the rating of the EFV would
severely restrict an operator and increase costs, These commenters explained that such a high flow rate
would, in many cases, iequire the installation of service lines larger in diameter than required for a
customer’s load and also preclude the insertion of plastic tubing These persons recommended reducing
the flow rate margin to 25 percent.

Most commenters opposed establishing arbitrary excess flow capacity. These commenters stated
that the sizing of service lines is the operator's responsibility and that many factors must be considered.
such as costs, current and future loads, the possibility of future insertions, and future maintenance
requirements.

Response—-RSPA agrees that & requirement to design a service line with excess capacity is not
necessary for an EFV to function properly and would add unnecessary expense. Thus, the final rule does
not require that service line capacity exceed the EFV manufacturer's flow rating by 50 percent. This
approach is consistent with Part 192, which does not require installation of service lines larger than
required to meet the customer's load.

Proposed Section 192.381(g)-(Marking)--RSPA proposed that cach service line with an EFV
be physically marked or labeled in the field, 5o that the label would be readily visible to gas company
employees.

Comments on NPRM-Twelve commenters said that requiring service lines with EFVs 1o be
ident fied is unnecessary and is of little benefit. One commenter, currently using EF Vs and marking
those service lines, said it does not believe that marking should be required. Several commenters stated
that marking service lines is futile due to customers painting the meter set, weather deterioration, and
vandalism. A few commenters suggested that the operator have the option 1o mark or record the location
of these valves. However, eight commenters supported the requirement, saying it is a good safety
practice for gas company operstor personnel, when arriving st a residence, 1o know if an EFV is
installed in that service line.
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Comments on Joint Commenters' Recommendation--The Joint Commenters’ recommendation
did not include a requirement to mark services in the field. An industry association supported the Joint
Commenters' approach and further recommended that the operator be allowed the option to mark
services in the field or record EFV installation on its maps and records

Response—~RSPA believes it is helpful for operating personnel to know if an EFV is installed in
a service line. In a service outage or emergency, service personnel armiving at a residence might respond
differently depending on whether or not an EFV is installed. For example, if service persornel find that
a service line has been severed and the line is marked or otherwise identified as having an EFV, service
personnel should recognize that the small amount of gas escaping from the severed line is from an EFV
with a bypass feature and not from a pinched service line that could suddenly release a hazardous flow
of gas With this knowledge, service personnel can initiate correct repair procedures.

Accordingly, the rule will require that an operator must mark or otherwise identify the presence
of an EFV in the service line.

Pronosed Section 192.381(h)~{Contaminants)--RSPA proposed that EFV installation not be
required on a service line where the operator can demonstrate that contamination in the gas stream will
cause an EFV to malfunction. The Joint Commenters’ approach eased the operator's burden of proof by
allowing the operator to document, rather than demonstrate, an unsatisfactory level of contamination

The Joint Commenters also recommended that EFV installation not be required where the EFV
would interfere with operation and maintenance activities, such as blowing liquids from the line.

Comments on NPRM—Twenty-four commenters supported the proposal to except EFV
installation where prior experisnce indicates contaminants will cause a malfunction. Several
commenters stated, however, that it is unclear how an operator could make such a demonstration NTSB
said RSPA should state the requirements necessary to claim the exemption. Several commenters said
they huped that an operator would not have 10 install an EFV and wait for it to fail before being able to
demonstrate that contaminants should preclude installation. Two commenters argued that if an operator
has experience with clogging of valves, regulators, or meters from liquids or solids in certain areas of its
system, such experience should be sufficient to demonstrate that an EFV should not be installed on that
par ¢’ the =vsiem.

An EF' manufacturer agreed that an EFV should not be installed where contaminants would
interfere wiw the proper operation of an EFV, but based on its experience felt it unlikely that many
systems have sufficient contaminai.is to cause an EFV 1o malfunction. GASAC commented thar
requests for an exemption should be subject to public disclosure and a formal review process to prevent
unwarranted exer, tions.

Comments on | nt Commenters' recommendation—-AGA argued that the operator should
determine whether to use EFVs in contaminated areas. AGA said a company might cite previovs
experience with service lines plugging with liquids or solids, plugging of other valves or service
regulators, or knowledge of liquids or solid debris in certain parts of the system to justify not installing
EFVs

Another commenter said that iron oxide rouge from stecl pipe mixed with tiny amounts of
compressor fluids forms a sticky residue and prevented early model EFVs from successfully resetting
following closure. The commenter said it is likely that no EFV on the market today is robust enough tc
withstand such contaminants and operate properly for the minimum expected life of 50 years estimated
in the NFRM.

Response—RSPA agrees that an EFV is not recommended on a service line where the operator
has prior experience with contaminants in the gas stream that could interfere with the EFV, cause loss of
service to a residence, or cause an operator o incur undue expense in removing an inoperative EFV. An
operator should, based on its previous history of service line or equipment problems from contaminants,
decide whether it is appropriate 10 install an EFV. An operator should also consider if an EFV installed
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on a service line could interfere with the operator's operation and maintenance procedures
Regulatory Notices and Analyses
Executive Order 12866 and DOT Regulatory Policies and Procedures

This final rule is a significant regulatory action under Executive Order 12866. Therefore, it was
reviewed by the Office of Management and Budget. In addition, the final rule is significant under DOT's
regulatory policies and procedures (44 FR 11034; February 26, 1979) because it concerns a manter of
substantial interest to the public and Congress.

CostBenefit Analysis (EFV--Performance Standards)

Since the final rule does not require mandatory installation of EFVs, the performance
requirements of this rule will not impact gas distribution systems not currently installing EFV's unless
they begin installing EFVs. This rule will impact manufacturers of EFVs. As previously mentioned,
OPS will be initiating & separate rulemaking to propose that customers be notified that EFVs are
available for installation and will be installed at customer expense This means that all gas distribution
systems may soon be installing EFV's, and, thus, may be impacted by the new EFV perforriance
standards.

The new EFV performance standards will help ensure that gas distribution companics that
currently install EFVs, as well as those that begin to install EFVs on their own or because of a new
notification rule, properly install these EFVs. Furthermore, these standards, by helping to ensure that
newly installed EFVs are manufactured to function properly (e.g., close when they are supposed to and
not close when they are not supposed 10), will reduce the cost of improper closure to both gas
distribution system operstors and the general public. The standards will also help keep substandard
valves from entering the marketplace, thereby providing some assurance of reliability to both operators
and cus.omers. As a further result of these standards, reliable EFVs installed on compatible service lines
will help mitigate the consequences of incidents on service lines.

The cost/benefit study accompanying this rule estim=es and compares the benefits and costs of
the EFV performance standards to determine whether the standards, taken as a whole, would be cost
beneficial This study estimates the expected benefits and costs of installing one EFV and uses these
estimates to calculate a benefit/cost ratio. This approach yields the same benefit/cost ratio as an
approach considers the number of EF*'s installed in each year, but is less complicated and cumbersome,
since it does not require the estimation of (1) the number of services expected to be renewed cach year,
(2) the number of new services expected 10 be installed each year, and (3) the number of existing
services that will be discontinued each year.

The primary sources of EFV data used in the analysis were (1) the written submissions to the
Docket for this rulemaking made by gas distribution companies, EFV manufacturers, and other
interested parties and (2) direct contacts with gas distribution companies, EFV manufacturers, and other
interested parties.

The pipeline incident data used in this analysis was taken primarily from the incident and annual |
report submissions made to OPS by gas distribution companies. These submissions are required under
the Federal pipeline safety regulations.

All dollar figures in the study are given in nominal Jollars, unless otherwise indicated. Where
deflation of nominal dollar figures has been performed, the Producer Price Index, All Commodities,
with 1993 as the base, has been used.

As summarized below, benefits, costs, and net benefits were developed for (1) the standards for
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EFV installation. (2) marking requirements, and (3) the performance requirements. The complete
BenefivCost Analysis for EFV Performance Standards, dated August 1995, is available in the Docket.

Suandards for EFV Installation

The final rule requires that an EFV (nstalled on a single-family residential gas service that
always operates at 10 psig or greater (1) must be rated by the manufacturer for use at the pressure and
flow rate anticipated on the service line and (2) must meet the applicable requirements of Subparts B
and D of Part 192. The final rule also recommends that an installed EFV be placed as near as practical 1o
the main, Although this rule specifies standards for EFV installation, the installation of EFVs is not
mandatory. However, if an EFV is installed, the regulatory standards will help ensure the EFV performs
as expected and protects the maximum length of the most vulnerable portion of a service line

The standards for EFV installation appear 10 be consistent with current industry practice.
Consequently, the benefits, costs, and net benefits of the requirements are all expected to be $0 ger EFV
per vear.

Marking Requirements

The new marking requirement will enable gas distribution system operating and service
personnel 10 know if a service line has an EFV installed when responding to a service outage or other
service line call. This will make it possible for the personnel to safely initiate correct repair procedures
The new marking requirement is expected to reduce deaths and injuries to gas distribution system
personnel, and to reduce damage to the system and nearby property.

The requirement to mark or otherwise identify services with EFVs is consistent with current
industry f actice. As a consequence, the benefits, costs, and net benefits are all expected to be $0 per
EFV per year.

Performance Requirements

The final rule sets performance requirements for all newly instalied EFV's on single-family
resident:al services operating at |0 psig or greater. These per‘ormance requirements are 10 be ensured
through design, manufacturing, and testing by EFV manufacturers in accordance with an industry
specification or with the manufacturer's written specifications.

The performance requirements will help ensure the reliability of EFVs. Greater reliability will
result in (1) the replacement of fewer EFVs by gas distribution systems and (2) an increase in the
number of EFV actuations when there are catastrophic service line breaks, The primary benefit of the
new performance requirements will be an increased average reliability of the EFVs on the market. This
assume: that all EFVs currently on the market are not fully consistent with the new requirements, which
appears 10 be the case. A secondary benefit will be the assurance that the quality of EFVs will not
degrade (with respect to the performance characteristics covered by the new performance requirements)
in the future,

The new performance requirements for EFVs cover (1) rated maximum operating pressure, (1)
the impact of external temperature, (3) sizing, (4) reduction in gas flow upon closure, and (5)
inappropriate closure. The requirements for rated maximum operating pressure, the impact of external
teinperature, and sizing appear to be consistent with current industry practice. The benefits of the new
performance requirements are expected to be between 515,675 and 51,254 per year. The costs are
expected W be S0 per year. Consequently, the net benefits are expected to be between $15,675 and
$1.254 per year,
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i'he net benefits -a!-ulated for the performance requirements do not include (1) the costs related
to the redesign of EFVs, (2) the full monetary value of the benefits accruing to gas distribution
companies that currently install EFVs, and (3) the monetary value of the benefits that will accrue to gas
distribution companies that install EFVs in the future.

Present Value of the Net Benefits

The net benefits for the new performance requirements are the sum of the net benefits of (1)
EFV installation standards, (2) the marking requirements, and (3) the EFV performance requirements.
Since the net benefits for the EFV installation standards and for the marking requirements are expected
to be greater than S0 per year, while the net benefits for the new performance requirements are expected
1o be berween $15,674 and $1,254 per year, the total net benefits for the EFV requirements specified in
the final rule will be, at most, greater than $15,674, and, at least, greater than $1,254 per year
Discounted over S0 years (the life of an EFV assumed by OPS) using a 7 percent discount rate, the
present value of the total net be. efits is expected to be, at most, greater than $223,768, and, at least,
greater than $17,901. Since costs are $0, their present value is also $0 and the cost-to-benefit ratio is 0 at
both the upper and lower bounds of the benefits.

Conclusion

The positive present value of the expected net benefits, as well as the cost-to-benefit ratio of 0 at
both the upper and lower bounds on the benefits, indicate that the performance standards presented in
the final rule will be cost beneficial.

Regulatory Flexibility Act
Based on costing assumptions discussed in the Cost/Benefit Analysis, this rule will not have an

undue impact on small operators. Therefore, [ cenify under section 605 of the Regulatory Flexibility
Act that the action will not have a significant economic impact on a substantial number of small entities.

E.O. 12612

This rulemaking action will not have substantial direct effects on states, on the relationship
between the federal government and the states, or on the distnbution of power and responsibilities
among the various levels of government. Therefore, in accordance with E.O. 12612 (52 FR 41685,
October 30, 1987), RSPA has determined that this final rule does not have sufficient federalism
implications to warrant preparation of a Federalism Assessment.

National Environmental Policy Act

RSPA has analyzed this action for purposes of the National Environmental Policy Act (42
U.S.C 4321 et seq.) and has determined that this action would not signiiicantly affect the qualiry of the
human environment. An Environmental Assessment and a Finding of No Significant Impact are in the
docket,
List of Subjects in 49 CFR Part 192

Pipeline safety, Reporting and recordkeeping requirements.
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In consideration of the foregoing. Part 192 is amended as follows:
PART 192-|AMENDED]
1. The author:ty citation for Part 192 continues to read as follows:

Authority: 49 U.S.C. 5103, 60102, 60104, 60108, 60109, 60110, 60113 and 60118. 49 CFR
l-53.- L - Ll L

2. Part 192 is amended by adding §192.381 to subpart H 1o read as foilows:
§192.381 Service lines: Excess flow valve performance standards.

(a) Excess flow valves 10 be used on single residence service lines that operate continucusly
throughout the year at a pressure not less than 10 psig must be manufactured and tested by the
manufacturer according to an industry specification, or the manufacturer's written specification, 1o
ensure that each valve will:

(1) Function properly up 1o the maximum operating pressure at which the valve is rated,

(2) Function properly at all teriperatures reasonably expected in the operating environment ef
the service line;

(3) At 10 psig:

(i) Be sized 10 close at, or not more than 50 percent above the rated closure flow rate specified
by the manufacturer; and

(ii) Upon closure, reduce gas flow--

(A) For an excess flow valve designed to allow pressure to equalize across the valve. to no more
than § percent of the manufacturer's specified closure flow rate, up to a maximum of 20 cubic feet per
hour; or

(B) For an excess flow valve designed 1o prevent equalization of pressure across the valve. to no
more than 0.4 cubic feet per hour; and

(4) Not close when the pressure is less than the manufacturer’s minimum specified operating
pressure and the flow rate is below the manufacturer's minimum specified closure flow rate.

(b) An excess flow valve must meet the applicable requirements of Subparts B and D of this
part.

(c) An operator must mark or otherwise identify the presence of an excess flow valve in the
service line.

(d) An operator should locate an excess flow valve beyond the hard surface and as near as
practical to the fitting connecting the service line to its source of gas supply.

(¢) An operator should not install an excess flow valve on a service line where the operator has
pric- experience with contaminants in the gas stream, where these contaminants could be expected to
cause the excess flow valve 1o malfunction or where the excess flow alve would interfere with
necessary operation and maintenance activities on the service, such as blowing liquids from the lin=

Issued in Washingson, DC, on June 14, 1996.D K. Sharma,Administrator, Research and Special
Programs Administration.

{FR Doc. 96-15564 Filed 6-19-96; 8:45 am]

BILLING CODE 4910-60-P
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flow valve &s near sa precuical to the
fizing connecting the service line w i1
source of gas supply. J

b Waskaegien. on lasuary 14,

13
Kalley 3. Coymar.
Oeprarr Adgutatrarer
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: Federal grvd. 63, No. 31/Tussday, Pebruary 17. 1998 /Rules and Ragulstions 7

Asibertty: 49 US.C. 5171, 00102, 80108,
SUL04. 60108, BOLLT, BU118, end G054 and
WCFR 183 ;

§191L.  [Amsnted)

Z The beading of the chaert in § 19121
is smended to reamhove the
“APPROVED

49 US.C 5103, 60302, 60104,
. e, 60110, 00113, 00115 sud 40

2. Purngruph (b)(5) of §182.18 fa
-rh-dhﬂuﬁh& ‘

- - L -
-

m-‘r-

3. Paragraph (5)(2) of § 182.107 is

revised to read as _
§ 162907 Visld atrongth G for suel pipe.
- ™ - - -,

(2) I the pipe is ot tenstle tested as
provided in (B)(1) of this

saction,

L‘“
revisad to read as'

§902.074 Damage prevention program.

of fisasiais

[d - & &
(3) Provide for marking of

5. bx A of mh-;u-d
w.-:q‘&rﬁcmmm
end (10) and IL F{1) to reed
as follows:

z A To Part 158—Iincerpersted
.

I Docmasts oorporsisd by refseocs.
(Musmbers tn parestheses Ledicemn sppliceble
editions.] .

c_ - @

(1) ASTM A 53 ~ Smmderd

o Swel. Black sad Hot-
P
(2) AST
Specsfcation for

‘g—mm
fior High- Temperstues Sorvics™ (Al06-68)

. A o Man. e s Crra

(%) ASTM Dess “Sim dard
T etnd for Tansiis Prepartion o
Plasthor” (DR33-98).

(10) ASTH D251 ~Sumdard

for Gas Pressure
:m-l (D2513~00a).
tl‘ L ] S
(1) MES EP44-08 "Biwel Pipe Lize
Flangss” (iaciodes 1908 arreta) (1998).

‘r-.'.

(1] NFPA 30 “Flammable and Cotabustible

FART 185—{AMENDID]

1. The ry citation for Pant 185
& follows:

ASTM A B3 “Standerd
fx Stwel, Black end
Waelded snd
Seamless™ [A 53-98).
(M) AST™ AlDs . .
“Suadard’ for Sesmless
Carbem Pipe for High-Tempersture

1. The citsnion for Pan 199
contionoes o aa follows:

4 U5C 5107, 80102, 80103,
0104, 60109, 60108, 00115; mnd 40 OFR

- N () of §199.77 is revised
to roud o ol

§1R.1T  Rotenlen of aarmgins ond
Falmiing.

B
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Amdt. 189-2; Docket No. PS102

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49CFR Part 199
[Docket No. PS-102, Amdt. No. 199-2]
RIN 2137-ABS4

Control of Drugs Use in Natural Gas, Liquefied Natural Gas, and Hazardous Liquid Pipeline
Operations

AGENCY: Rescarch and Special
Programs Administration (RSPA),
DOT.

ACTION: Final rule; partial grant of
petitions for reconsideration.

SUMMARY: This action responds to petitions for reconsideration, of the final rule, published in the
Federal Register on November 21, 1988 (53 FR 47084). requiring operators of pipeline facilities for
the transportation of natural gas or hazardous liquids and operators of liquefied natural gas facilities 1o
have an anti-drug program for employees who perform certain sensitive safety-related functions covered
by the pipeline safety regulations. On April 13, 1989. the implementation dates contained in the final
rule were modified to permit reevaluation of the rule in light of recent decisional law and consideration
of issues raised by the petitions for reconsideration. The petitions for reconsideration are granted in part
and c..nied in part, for the reasons set forth below. This document amends the final rule to implement
those portions of the petitions granted, and makes other clarifying changes and corrections.

EFFECTIVE DATE: The amendments in this document are effective January 17, 1990

FOR FURTHER INFORMATION CONTACT: Cesar De Leon, Assistant Director for Regulation,
Office of Pipeline Safety, Research and Special Programs Administration, 400 Seventh Street, SW .
Washington, DC 20590, (202) 366-1640,

SUPPLEMENTARY INFORMATION: On November 21, 1988, RSPA published a final rule (53 FR
47084) entitled Control of Drug Use in Natural Gas, Liquefied Natural Gas, and Hazardous Liquid
Pipeline Operations. The rule requires pipeline operators 1o have an anti-drug program which includes
pre-employment, post-accident, random, and reasonable cause drug testing e~d an Employee
Assist-ance Program (EAP) for education and training regarding the effects and consequences of drug
use.

On April 13, 1989, RSPA published a notice of a delay in the implementation dates (54 FR 14922)

to permit careful reevaluation of its rule in light of two recent Supreme Court decisions. as well as
271




consideration of the issues raised by several petitions for reconsideration. Dates for commencement of
drug testing were modified in the following manner The date for commencement of drug testing for
operators with more than 50 employees subject 10 testing was delayed to April 20, 199C, and the date for
operators with 50 or fewer such employees was delayed to August 21, 1990. RSPA received umely
petitions for reconsideration of the final rule from the American Gas Association, the Interstate Natural
Gas Association of America. the MidCon Corporation. Tenneco Gas Pipeline Group, Pacific Gas and
Electric Company, and E| Paso Natural Gas Company. and a late-filed petitien from the United
Steelworkers of America, AFL-CIO. RSPA considered the issues raised in il seven petitions for
reconsideration and also reviewed the rule in light of recent decisioral law. Discussion of the issues and
RSPAs response follows.

Request for Stay Pending Supreme Court Decisions. Pacific Gas and Electric Company (PG&E).
the Interstate Natural Gas Association of America (INGAA), and the Tennezo Gas Pipeline Group
(Tenneco) requested a delay in implementation of the final rule until the Supreme Court issued
decisions in two cases that directly affect employee drug testing programs. Skinner v Railway Labor
Executives Association, 109 S.Ct 1402 (1989), and National Treasury Employees Union v Von Raab.
109S. Cr 1384 (1989). INGAA requested a stay of one vear after the constitutional issues are resolved

RSPA Response. On March 21, 1989, the Supreme Court announced its decisions in both cases and
upheld the constitutionality of cerain types of federally-mandated empioyee drug testing. On April 13,
1989, RSPA published a notice delaying the implementation dates for the final rule 1o enable
consideration of the Supreme Court decisions and of the pending petitions for reconsideration, RSPA
thus effectively granted this portion of the petitioners request. RSPA does not believe any additional
delay in implementing the rule is n=cded

Constitutional Issues. The American Gas Association (AGA) argued that mandatory random
drug testing may violate the Fourth Amendment prohibition on unreasonable searches, and suggested
that until the issue is resolved by the courts, operators should be given the option of instituting randem
testing, but should not be required to do so.

Specifically, the petitioners asserted that RSPA has not shown a compelling governmental safety
interest sufficient to demonstrate the constitutionality of the final rule because DOT has acknowledged
*he excellent safety record of the pipeline industry and has been unable 1o provide any evidence of a
drug problem in the pipeline industry. Two petitioners also noted that a U.S. District Court (Northern
District of California) had issued a temporary restraining order against random and mandatory
post-accident drug testing in the trucking industry. (which was subsequently expanded 1o a preliminary
injunction) and suggested therefore that random testing was unlikely 1o with-stand constitutional
scrutiny,

INGAA asserted that * number of pipeline employees may have property interests in their jobs
stemming from a collective bargaining agreement or other employment contract. INGAA contends that
to the extent these employees have such a property interest, the drug testing regulations violate the due
process clause of the Fifth Amendment because a positive urine test requires that the employee be
removed immediately from his or her job duties without a hearing, and endangers his or her continued
employment.

RSPA Response. The decisions the Supreme Court handed down in Skinner and Von Raab shed
consiuerable light on the constitutional issues raised in the petitions. The Supreme Court agreed that the
drug tests were searches and, therefore, implicated the Fourth Amendments protection against
unreasonable searches and seizures; however, the Court concluded that the tests were reasonable, under
a balancing test that measured the privacy interests of the employees against the Governments public
safety and law enforcement interests. The most important factors in this balancing were: The
Governments compelling interest in detecting and deterring the use of drugs and alcohol by workers in
safety or securiry-related jobs; the employees diminished expectations of privacy resulting from either
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existing, pervasive governmental safety regulation, or the nature of the employees duties, the search was
not conducted pursuant 1o a criminal investigation: and the minimal intrusion on employee privacy from
the tests, which were conducted in a medical-like environment and. generally, without direct
observation.

The Count found the Governments interests in drug testing sufficiently compelling 10 make
warrants, probable cause, or individualized suspicion unnecessary (reversing an earlier ruling by the
U.S. Court of Appeals for the Ninth Circuit, Railway Labor Executives Association v. Burnley, 839 F.2d
375 (1988)). The Court noted that a substance-impaired employec per-forming a safe ty-sensitive job
could cause tragic consequences fong before any signs of impairment were noticeable. Significantly,
the Court found that the Governments interest was served by the deterrent effect of the drug testing in
both cases, not-withstanding that testing might reveal few drug users. In Von Ranb, however. the Court
held that the record evidence was insufficient 1o determine whether the drug testing was reasonable for
employees subject to testing only because they had access to classified matenials. The Court remanded
this issue to the Fifth Circuit Court of Appeals.

Although Skinner and Von Raab did not consider random testing, recent decisions by the U.S Coun
of Appeals for the District of Columbia Circuit make it clear that while the random nature of the lesting
s & consideration. the lower courts will follow substantially the same analysis used by the Supreme
Court. Harmon v. Thomburgh, 878 F.2d 484 (D.C Cir. 1989) (random testing of employees holding top
secret security clearances is justified); National Federation of Federal Employees v Cheney, No
88-5080 (D.C.Cir., August 29, 1989) (random testing of certain civilian employees of the Army is
reasonable); American Federation of Government Employees v. Skinner. No. 87-$417 (D.C Cir..
September 8, 1989) (random testing of DOT employees with safety-sensitive jobs 15 constitutional).

The Von Raab and Skinner cases establish that if the Government can show that the testing program 15
reasonable, drug testing is permissible without a warrant, without probable cause, and without
particularized suspicion.

In Skinner, the Court considered several factors in weighing individual privacy interests against the
Governments objectives. The D.C. Circuit enumerated these factors, including (1) the limited intrusions
occasioned by the testing procedures; (2) the diminished expectation of privacy that attaches to
employment in an industry that is regulated pervasively o ensure safety; and (3) the governments
cc npelling or surpassing interest in railway safety. Cheney. slip. op. at 10 (citations omitted). These
factors are directly relevant 1o the pipeline anti-drug rule. The same limited intrusions occasioned by
the testing procedures are present in Part 199, which mandates use of 49 CFR Pant 40, Procedures for
Transportation Workplace Drug Testing Programs (DOT Procedures) (54 FR 49854, December |,
1989). The DOT Procedures are modeled after and closely conform to the rigorous standards and
procedures imposed by the Department of Health and Human Services (DHHS) for drug testing of
federal employees (published at S3 FR 11970, April 11, 1988). In addition. the pipeline industry has
been and is regulated pervasively to ensure safety so that a diminished expectation of privacy artaches to
employment.

Finally, the Governmen: has an obviously compelling interest in pipeline safety. Although pipelines
have an excellent safety record, there are still deaths and injuries each year occurring as a result of
pipeline accidents. Moreover, there is the potential for a catastrophic accident. Pipelines are often
located in populated areas, near schools, homes, and industry, and adjacent to public ;ights-of-way.
RSPA believes the categories of pipeline employees covered by the rule are appropriate in light of the
recent court decisions. Employees performing regulated operation, maintenance, and emergency
response functions may directly affect the safety of those who work or live near the pipeline.

RSPA does not agree with petitioners concerns that the rule may result in a violation of employees
Fifth Amendment due process rights. In any event, the concerns are premature for employees may
always challenge their removal from a safety-related position at the time it occurs. When RSPA
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determines that a generally applicable rule is necessary for safety reasons. that determination overrides
inconsistent terms of labor-management agreements.

Post-Accident Testing. AGA indicated that AGA members are concerned about DOTs institution of
a separate category for post-accident testing. AGA indicated that post-accident testing should be based
on reasonable suspicion. AGA pointed out that in Burnley, the Ninth Circuit Court held thar
post-accident testing was permissible only when accompanied with reasonable suspicion.

Since the final rule was published, RSPA has received numerous requests to clarify the
post-accident testing recuirements in the event an employee 1s injured or unconscious.

RSPA Response. The Supreme Court decision in Skinner held that particularized SUSpICion was not
required. RSPA believes that post-accident testing should be retained as a scparate category because of
the programmatic need to evaluate the factors in pipeline accidents. Accident investigation enables
RSPA to examine its regulatory program and an operators compliance to determine if changes are
needed to enhance safety.

in response to the requests for clarification, RSPA has revised the post-accident testing requirement
in 49 CFR 199.11(b) to clarify that all reasonable steps must be taken to obtain a urine sample if an
employee is injured, unconscious, or otherwise unable 1o evidence consent 1o the drug test. These
reasonable steps include the following procedures. Any injury to an employee shou!1 be treated first.
The operator should notify the hospital of the need for a specimen. If the employee 15 injured or
unconscious and unable to consent to a urine sample, the operator should wait until the treating
physician determines the employee is able tc understand a request to provide a sample

Reasonable Cause Testing. AGA believes that if DOT is concemned with protecting the public
safety by eliminating drug-impaired employees from safety-sensitive positions, it should eliminate the
reasonable cause standard and substituic the reasonable suspicion standard. AGA asserts that the
reasonable cause standard is stricter, and requires that there be reasonable grounds for suspecting that &
drug test will reveal evidence of drug abuse on the job. AGA contends that the reasonable suspicion
standard, by contrast, would permit testing based upon observations of an emplovees performance

[n addition, AGA opposes DOTs requirement that large operators with 50 or more employees have
at least rwo of an employees supervisors substantiate and concur in the decision to test the employee
under the reasonable cause category as unnecessary and burdensome because of the subjective nature of
rea >nable cause testing. AGA argues that reasonable cause testing will be subjective regardiess of the
number of supervisors who concur in a decision to test. The findings of one properly trained supervisor,
AGA argues, should be sufficient to initiate reasonable vouse testing of an employee.

AGA noted that it supports the exception that an operator with 50 or fewer emplovees need only
obtain the opinion of one trained supervisor 1o initiate reasonable cause testing and fails to see a clear
distinction between the subjective nature of reasonable cause testing when applied by lage or small
operators.,

AGA proposes that if RSPA retains the requirement that two or more supervisors substantiate and
concur in a decision to test the employee of a large operator, RSPA should incorporate in the rule
language used in the preambile to the final rule to clarify that the concurrence between two supervisurs
may be made by telephone.

El Paso objected to the requirements for reasonable cause testing because RSPA failed to take into
consideration that there may h< (ocations where no supervisor is available, and there may be evidence of
drug use oiher than by observable individual impairment, or behavior, such as possession of roach clips
(manjuana smoking devices), information supplied by other employees, etc. El Paso noted that the rule
precludes testing entire locations upon receipt of information that drug use is occurring. EI Paso stated
that it has found that druy testing of entire locations upon receipt of information concerning drug use is
& demonstrated effective deter-rent.

El Paso suggested that DOT revise its regulations to permit reasonable cause testing of an individual
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based on documented observable performance or behavior by a supervisor based on information
received either from within or outside its workforce of possible drug use. El Paso further suggested that
the required concurrence of a second supervisor should be deleted from the rules and that such testing
should require only the authorization of a member of the operators management.

RSPA Response. RSPA agrees with the petitioners that the reasonable cause drug testing
requirements should be clarified 1o incorporate language used in the preamble to the final rule,
regarding the concurrence of rwo supervisors by telephone, and has modified 49 CFR 199.11(d)
accordingly. RSPA does not agree, however. that this category of testing should be labeled reasonable
suspicion. We have defined the conditions under which the test is performed and the label is, therefore.
irelevant. We see no basis for changing the conditions. Furthermore, while a determination to test
based on reasonable cause will always be subjective to some extent, requiring two supervisors 1o concur
lessens the subjectivity involved and the potential for harassment The exception allowing employers
with 50 or fewer employees to have only one supervisor substantiate the decision to test based on
reasonable cause was provided to recognize that employees of smaller operators in many cases will not
have two supervisors. The potential for a subjective judgment is no less real with a small operator, but
the reality of the workplace dictated that RSPA make some provision for these operators.

With regard to El Pasos suggestions, evidence of illegal drug use, such as drug paraphemalia. or
information received from a third party may certainly be considered in making a determination of
reasonable cause, but neither should be the sole basis for making such a determination  Further inquiry
must be made and the supervisor must conclude that there are objective factors indicative of probable
drug use. RSPA believes that the concurrence of two of the employees supervisors is necessary to
lessen the possibility of an arbitrary deterruination and the potential for harassment. Requiring two
supervisors in an employees chain of command, rather than simply another member of the operato:
management, provides an additional safeguard in that those supervisors are more likely to be ©imil ar
with the employees work history and behavior. Accordingly, RSPA has not revised this e the
rule except as noted above,

Statutory Authority. Tenneco, AGA, and INGAA argued that the Department doe: 1
s Wutory authority to regulate the empioyees or the way in which they conduct their pe-  nal lives.
Tenneco stated that neither the Natural Gas Pipeline Safety Act of 1968, its legislat - rtory, nor any
prior or existing regulations evidencc 1ny intent or purpose to regulate the physical (i« 1. 1l anributes.
or conduct of employees other than to require that the product of their efforts be satsis. -

RSPA Response. The two prin. -y statutes under which RSPA administers the pipeline safery
program are the Natural Gas Pipeline Safety Act of 1968, as amended (49 App. U.S.C. 1671 et s¢q ) and
the Hazardous Liquid Pipeline Safety Act of 1979, as amended (49 App. U.S.C. 2001 et seq.). RSPA
also regulates operators of offshore gas gathering lines under the Hazardous Materials Transportation
Act (49 App. U.S.C. 1801 et seq.).

Authority to implement drug education, awareness. and testing programs is derived from the broad
authority granted in the above cited statutes. This authoriry is applicable to various aspects of pipeline
faci! ties affecting pipeline safety, including design. installation, inspection, emergencs plans and
procedures. testing, construction, extension. operation, replacement. and maintenance of pipeline
fac.lities, 49 App. U.S.C. 1672 and 2002. Under this authority, RSPA can set qualifications, such as
experience and training, for pipeline personnel. This authority extends to allow RSPA to mandate
certification programs for such personnel. Section 101 and 20! of Public Law No. 100-561, enacted
October 31, 1988.

Administrative Procedure Act (APA). Tenneco, AGA, and INGAA pointed out that the Act also
requires the Secretary 1o consider:

(3) Relevant available pipeline safety data:

(b) Whether such standards are appropriate for the particular type of pipeline transpontation or

21

Pl )




facility;

(c) The reasonableness of any proposed standards: and

(d) The extent to which such standards will contribute to public safery

According to these petitioners, the Department acted outside its authonity by failing to consider any
of these factors in promulgating the final rule. Petitioners contention. however, is, at bottom, an
argument that the rule is arbitrary and capricious. These petitioners argue that RSPA has not considered
available pipeline safety data, has nc evidence of a drug problem in the natural gas industry, and has
acknowledged the excellent safety record of the industry.

Tenneco pointed out that the Departments safety data demonstrates the absence of any kind of a
safety problem, and a complete dearth of safety problems relating to illicit drug use. According to
Tenneco, considering the stringent pipeline pressure testing and inspection regulations which protect the
integrity of the pipeline from a theoretically impaired employee, the extensive drug testing regulations
are neither appropriate nor needed for any pipeline facility.

Tenneco indicated that some of the unreasonable burdens the Secretary failed 1o consider in
promulgating this rule include (1) the regulations conflict with state laws that prohibit random testing of
employees: (2) civil liability, not only for the operators employees but for contractors employees: (3)
the attenuated or piggyback jurisdiction in requiring operators to require random testing of independent
contractors; and (4) the high cost to the industry without any corresponding benefit 1o the industry

AGA, MidCon and Tenneco objected that the final rule is arbitrary and capricious in violation of the
APA because RSPA assumed that there was a drug problem in the pipeline industry even though RSPA
did not provide any evidence of a drug problem in the industry, and RSPA did not distinguish between
the safety records of the various transportation industries. The petition-ers particularly objected to the
random testing requirements of the regulation. Tenneco stated that RSPAs assumption that the problem
of drug abuse exists in the pipeline industry in similar proportion to that existing in society as a whole is
unsupporied by the evidence. Tenneco contended that although the regulations could conceivably deter
she small percentage of pipeline employees who may use drugs, they will not significantly increase
safety because the test does not measure impairment. Since testing does not measure impairment,
Tenneco contends, the regulation does not have a sufTicient nexus to the governments legitimate
concern and is therefore arbitrary. AGA argued that RSPA has no justification for imposing mandatory
random testing on the pipeline industry because. ur! ke the other industries covered by the DOT rules.
pipelines have an excellent safety record, do not carry people, and are located underground. AGA also
contended that pipeline employees are highly supervised and frequently work in teams, making it less
likely that an impaired emp oyee could endanger the public. Moreover, AGA stated, most pipeline
accidents are caused by third party excavators over which operators have little control. Finally, AGA
argued that the examples RSPA used to discount the above factors; i.c., the 1987 train accident in Chase,
Maryland. and the nuclear power industry, where the Nuclear Regulatory Commission had found
evidence of drug-related accidents, do not supporn 11s position. AGA centended. therefore. that the final
rule is arbitrary because RSPA could find no evidence of drug-related accidents in the natural gas
industry.

RSPA Response. Part 199 established standards for ensuring that operator personnel who perform
functions directly affecting the safety of pipeline transportation are free of drug-induced impairment. In
promulgating Part 199, RSPA considered all of the required statutory criteria. RSPA acknowledged the
excellent safety record of the industry, but concluded that the potential for harm was serious enough 0
warrant an anti-drug rule. Faced with substantial evidence of a societal drug problem, RSPA cannot
ignore its responsibility to the public. The Supreme Court has held that the existence of a drug problem
within a particular workplace is not a prerequisite for an anti-drug program. Von Raab, 109 S. Ct. at
1395, The pipeline anti-drug program is limited to those employees who may directly affect safety, and
the standards and procedures are designed both 10 protect employees privacy and to detect illegal drug
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use. With respect to Tennecos contention concerning pressure testing and inspection, RSPA does not
believe that these measures are sufficient 1o counteract the behavior of a drug-impaired employee
Pressure testing and inspection are conducted principally at the ume of initial construction and detect
flaws in the pipeline. Afer that time. many other factors, including human error, come into play in the
operation of a pipeline. RSPA concluded, based on the record evidence and after considering public
comments. that part 199 is the minimum standard needed under the circumstances to deter drug use in
the pipeline industry. The petitioners have not advanced any arguments of information to convince us
otherwise,

With regard to possible conflicts with state laws that prohibit random testing of employees. pan 199
preempts, under the Supremacy Clause of the U.S. Constitution, any state or local law, rule, regulation,
order, or standard that covers testing of pipeline employees for the presence of drugs or drug
metabolites. This preemption exists 1o the extent that the state or local law interferes with
implementation of the federal law. The rule does not preempt any state law that imposes sanctions for
the violation of a provision of a state criminal code related to reckless conduct leading to actual loss of
life, injury, or damage to property, whether such provisions apply specifically to pipeline employees or
generally to the public.

The purported burdens of extending these regulations (o contractor personnel are discussed later in
this preamble under Contractor Responsibility.

Finally, regarding Tennecos comments about the burdens of these regulations because there is no
corresponding benefit to the industry, RSPA concluded that these rules will resuit in a benefit to the
public. The Final Regulatory Evaluation, filed in the docket, shows that benefits will exceed costs for
these regulations.

RSPA has already responded to petitioners arguments concerning the safety record of the pipeline
industry and the evidence of a drug problem in the industry. Petitioners arguments are no more
persuasive in the APA context than in the constitutional context.

Regarding impairment, the Supreme Court has indicated that urinalysis testing. while it may not
detect impairment, serves o deter it. Von Raab, 109 S. Ct. At 1393 The D.C. Circuit. following
reasoning, has rejected arguments that urinalysis testing is unconstitutional because it does not
differentiate on- and off-duty impairment. AFGE. sup. op. a1 25. A primary purpose of Part 199 is 10
deter illegal drug use that could compromise safety.

Regarding the differences between the pipeline industry and other transportation industries, RSPA
acknowledged the fact that the pipeline industry does not transport people  The functions performed by
pipeline employees, however, can directly affect the physical safety of people who live or work near the
pipeline. The D.C. Circuit has upheld random testing of DOT hazardous materials inspectors (who do
not transport people) because their assigned duties require exposure to poisonous, explosive, and highly
flammable commodities that could be * * * suddenly ignited by improper handling AFGE. slip. op
at [4. Similarly, pipeline employees per-forming operation and maintenance functions may work in
close proximity to, or otherwise affect, natural gas. gasoline, oil, and other hazardous matenials which
are explosive, flammable, or combustible, and pose great risks 1o personal and public safery

The D.C. Circuit has also rejected arguments that drug testing .* unreasonable because a system of
safeguards and supervision can abate the risks posed by a drug-impaired employee. relying on the
Supreme Courts decision in Skinner that the reasonableness of a particular technique does not depend on
the existence of other alternatives the agency might have considered. Cheney, slip. op. at 15-16.

Random TestingNon Constitutional Issues. Issues raised by petitioners conceming the
constitutionality or record support for random testing are discussed under Constitutional Issues or
Administrative Procedure Act.

AGA stated that mandatory random testing would inpose a financial burden on emplovers, and
asserted that RSPA did not conduct an adequate economic evaluation. The AGA indicated that RSPA
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did not distinguish the costs of testing between its own federal employees (where the costs of drug
testing were obtained) and the other industries covered by the rule. In addition, AGA argued that RSPA
did not adequately include all of the very significant costs of transporting worker: to test sites, travel
time for the employee being tested. lost productivity of workers being tested, the costs of maintamning an
EAP, or the costs and procedures incurred by the Medical Review Officer. AGA also said that the
Technical Pipeline Safety Standards Commitiee and the Technical Hazardous Liquid Pipeline Safety
Standards Committee voted against random testing and RSPAs published reasons for rejecting the
Comminees recommendations were short. cursory, and merely referred to the Departments earlier
responses 10 AGA and other commenters.

El Paso Natural Gas Company (El Paso) questioned whether the 50 percent rate of random testing 1s
justified. El Paso stated that the 50 percent random testing rate was established because it is the rate
established by DOT for its own employees and there is no evidence supporting anv particular level of
testing.

El Paso suggested that DOT revise its regulations to alluw the operator to determine the level of
testing deemed appropriate for its workforce, with @ minimum of no more than 15 percent of the
operators covered employees.

El Paso is also concerned about the requirement 10 randomly select employees for testing by using a
random number table or a computer-based number generator El Pasos concemn is that the random
testing prescribed by the RSPA regulation would preclude testing an entiie geographic location at one
time and the regulations would require that the selected employees must be transported to the collection
facility for each random test.

RSPA Response. As discussed in the preamble to the final rule, RSFA believes that unannounced
testing based on random selection is an essential component of an effective drug testing program.
Unannounced random testing has proven to be an effective deterrent to drug use and will provide safery
benefits to the pipeline industry by reducing or eliminating drug use by pipeline personnel.
Unannounced random testing programs initiated by the military, including the Coast Guard. and private
industry show declining drug use. evidenced by a decrease in the number of individuals who test
pasitive for drugs, over the course of the drug testing program.

Random selection avoids potential bias toward. and selective harassment of. an employee because
every employee has an equal chance for selection at any time. Random selection is usually
accomplished through scientifically accepted methods, such as the use of a random-number wble or
computer-based. random-number generator. Both methods sele<t individuals by maiching these
randomly selected numbers against an employees social security number or payroll account number.
With random testir 3. abstinence is the only alternative to possible detection Using z true random
selection basis, employees selected for each weekly or monthly increment would be retumed to the pool
of those eligible for testing and would be subject to reselection. The vulnerability for reselection deters
drug use because an individual selected early in the testing cycle would still be subject to testing
throughout the remainder of the year and would still risk detection if he or she used drugs after the first
test.

RSPA reiterates that a 50 percent testing rate is necessary 1o establish a valid confidence level as
well as 10 provide an adequate deterrent to drug use by employees. During the comment period on the
proposed rule, RSPA requested specific advice on what the random testing rate should be. Although
many commenters suggested rates of 10-20 percent, none provided any data to support a particular
level. KSPA, therefore, chose s random testing rate of 50 percent in part based on DOTs experience
with its own internal drug testing program, as well as the rates used by the miliry services Although
the military had used higher rates to achieve the deterrent affect referred to above, RSPA believed that
the 50% rate offered a sufficient balance between a rate high enough to deter use while keeping costs
reasonable. At this time, petitioners have not presented any information to warrant changing the rate
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RSPA comminied in the preamble to the final rule to analyzing random drug testing data after the
program goes into effect to determine if the random testing program should be revised, including a
revision of the random. * sting rate. RSPA has made one change to the rule to clarify that random
testing is to be conducted at a rate equivalent to 50 percent of covered employees. While the preamble
1o the final rule was clear, the existing rule language, read literally, could have been interpreted to
require the actual testing of half the operators covered employees.

All employees subject to the anti-drug program must be included in the random testing pool The
selection method must ensure that all eligible employees have an equal probability of selection.
Operators may randomly select sites and may test either all, or a predetermined percentage. of the
eligible employees at the location If an operator random|ly selects a site for testing. the operator has o
be very careful that there is no discrimination. for example, either for or against a particular group of
employees because of their work schedules (e.g., shift workers or a core office staff that suppon other
employees that are out in the field).

RSPA rejected the recommendations of the Technical Pipeline Safety Standards Commintee and the
Technical Hazarcous Liquid Pipeline Safety Standards Commitntee that random testings be eliminated.
The reasons given by RSPA for rejecting the advice given by these two advisory committees was that
RSPA believes that random testing is a critical component of an anti-drug program and that a 50 percent
drug testing rate is necessary to establish a valid confidence level as well as to provide a sufficient
deterrent to drug use by employees. RSPA further stated that the 50 percent random testing rate will not
impose an undue economic or administrative burden on operators and employees

RSPA believes that the reasons given by RSPA for rejecting the Committees recommendations were
sufficient in light of the detailed and lengthy discussion on random testing set forth earlier in the final
rule. The discussion set forth above also reiterates the earlier RSPA position on random testing and all
of these arguments are equally applicable to the reasons for rejecting the Committees recom-mendations
to delete random testing from the anti-drug program. RSPAs commitment in the preamble to the final
rule 10 analyze random drug testing data after the program goes into effect to determine if the random
testing program should be revised is equally applicable to responding to the Committees concemns
regarding random drug testing.

Contractor Responsibility. AGA objected that although the final rule permits the operator to
contractually require that the contractor implement its own drug program, the operator is still
responsible for ensuring that the contractor comply with DOT regulations. According to AGA., this
imposed duty to monitor the contractor means that while the operator does not conduct the tesung. il
must oversee and inspect the operations of another company. AGA argues that given the nature of the
pipeline industrys operations and use of contractors and subcontractors without permanent work forces.
it is unreasonable to make operators responsible for ensuring that contractors test their employees

AGA provided an example of a large midwestern distribution operator that employs seven
contractors. At any one time, those contractors provide workers equivalent 1o the operators permanent
workforce so that the operators responsibility for providing a drug-free environment is doubled In
addition, the contractors typically hire workers from a labor pool and therefore have no advance
knowledge of which workers will be used on a given day. AGA stated that monitoring a drug testing
program under those circum-stances would be nearly impossible.

PG&E and MidCon n.ade similar arguments regarding contractor employees, stating that including
the contractor empioyees in a drug testing program, a program which their employees must adminster,
will result in extraordinary expense and oper-ational delays El Paso also raised this issue and suggested
a revision 1o §199.21(s) to require that the operator provide by contract that the contractor carry out the
provisions of the rule, and provide written documentation of its compliance.

RSPA Response. RSPA noted, in the preamble to the final rule, that pipeline operators who choose
1o use contractors to perform their safety-related work have always been beld responsible for
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compliance just as if the operators own employees were per-forming the work. Furthermore, an
operator can require a contractor to implement its own drug program and, as long as the operator 15
diligent about monitoring the contraciors compliance. the operator should be protected from civil
liability. In addition, as noted in the preamble to the final rule, limiting the final rule to certain covered
functions should minimize the impct on operators who hire unskilled contract laborers. In the example
posed by AGA, it is not clear that those contract employees would be performing covered functions. 1f
they were, however, the operator may insist as part of the contract that the contractor smplement a drug
program and test the entire pool of available workers. Based on a thorough review of this 1ssue, RSPA
believes that contractors must be covered and that operators mut be responsible for the work perf rmed
by contractors. The performance of contract employees in covered positions is no less critical to safers
than the performance of the operators own employees.

Collective Bargaining. AGA argued that the final rule 1s in direct conflict with collective
bargaining requirements. AGA stated that since DOT concedes that drug testing is @ mandatory subject
of collective bargaining agreements under section 8(b) of the National Labor Relations Act, the operator
may not be able to impose the DOT regulations in their entirety on a unilateral basis. AGA stated that
even with a delay in the effective date to allow more time for negotiation. DOTs rigid regulatory criteria
will make it difficult for employers 1o bargain in good faith. AGA recommended. therefore, that
operators be granted flexibility in the design and implementation of their drug testing programs.

The United Steelworkers of America, AFL-CIO (USWA) supported the petition for reconsideration
filed by AGA. While the USWA did not concur with each of the specific objections uf AGA. USWA
believes that the AGA petition is an accurate reflection of the problems with the regulation. The
specific example cited was with regard to the issue of the need for collective bargaining. since many of
the USWA contracts with the gas industry expire in 1990 and 1991. USWA requested that the effective
date of the regulations be stayed until all administrative and legal action on these regulations are
concluded, and at least until 1991 to revise or adopt collective bargaining contracts.

RSPA Response. RSPA believes that the regulations in Part 199 provide operators sufficient
flexibility in the design and implementation of the drug testing programs to be able to bargain in good
faith. Drug programs can be tailored to meet the specific requirements of management and labor

Moreover, the time provided for implementation of these drug regulations offers sufficient ume to
revise or adopt collective bargaining agreements. RSPA believes that sufficient modifications to
exisung collective bargaining agreements can be made to permit a transition until 1990 and 1991 when
the existing contracts will expire. More importantly, RSPA safety regulations override collective
bargaining agreements. The fact that a matter is a mandatory subject of collective bargaining means
that the employer cannot unilaterally impose a requirement for testing. However, when a Federal
regulation imposes a legal burden on the employer or employee, they must comply.

Medical Review Officer. AGA objected to the Medical Review Officer (MRO) process because
thev assert that they did not have an opportunity to comment on the need for or responsibilities of an
MRU in the NPRM.

AGA believes that the RSPA requirement for an MRO expands the role of the MRO as established
in the DHHS Guidelines. AGA also indicated that many operators would have to appoint numerous
MROs at great expense because of the numerous geograpic locations of an operators facilities

AGA also stated that requirements for the MROs are written in prescriptive language and urged
RSPA 1o adopt performance language. AGA stated that the requirement that an MRO be a licensed
physician is too restrictive and urged RSPA 10 permit operators 10 use a qualified person. such as an
EAP counselor or industrial nurse, who is knowledgeable about drug abuse. Finally, AGA asked for
clarification of whether an individual who fails a pre-employment drug test is subject to the MRO
rEvVIieEw process.

AGA requested that RSPA clarify whether individuals who are actually hired who: (1) Fail within
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MRO then verifies the test as positive, the MRO reports the test result to the operator. The operator
then may not hire the applicant for a covered position and may decline, a1 the operators sole discretion,
to hire the applicant for a non-covered position. It is necessary 1o have MRO involvement even for
pre-employment tests because applicants who have legitimate explanations for positive tests should not
be deprived of an opportunity for a job.

Finally, §199.11(e) has also been revised and retitled Return 1o dury testing because of the other
deletions involving rehabilitation that are made in this document. Similar to the other deletions
regarding rehabilitation, sinze the final rule does not require the operator to provide an opportunity for
rehabilitation, it is inappropriate to base the return to duty testing in §199.1 1(e) on an employee
undergoing rehabilitation. This section has been further revised to include the duty of the MRO to
determine whether and when an employee may retum to duty  In addition, the definition of
Rehabilitation commitiee in §199.3 is deleted because the requirement to establish such a committee
was deleted in the final rule. \

Use of Drug Test Results in Arbitration and/or Wrongful Discharge Suits The final rule Jimits
release of an individuals drug test results to rwo cases: Upon written consent of the individual. or as pan
of an accident investigation. AGA requested that DOT create an additional exception in §199.23(bj that
information regarding an employees drug test results may be used by the operator-employer in nts
deiense in the event of & challenge. 1t appears o AGA that an employer who disciplines or discharges
an employee with a positive drug test does 5o st the risk of defending itself in an arbitration and or
wrongful discharge suit without the benefit of such test results. AGA believes that the regulations
should allow an operator-employer access and use of those test results to defend itself in the event of
such a challenge. AGA believes that the requested exception is consistent with §40.29(nX5) of the DOT
Procedures. That section provides that a laboratory should have qualified personne| available 1o testify
in an administrative or disciplinary proceeding against an employee when that proceeding 15 based on
positive urinalysis results reported by the laboratory.

RSPA Response. RSPA agrees with AGA that the DOT Procedures contemplate that an employer
should be able 10 use information regarding an individuals drug test results in the event of a challenge
RTPA has not amended its rule, however, because this issue is addressed in the final rule responding to
comments on the DOT Procedures (54 FR 49861).

Executive Order 12291 and the Paperwork Reduction Act. INGAA asserted that ignoring burdens
such as paperwork, lisbility for contractors, potential conflict with collective bargaining agreements,
and compliance with the DOT Procedures, and by failing to show a need for the final rule. RSPA ran
afoul of Executive Order 12291, which requires, inter alia, that:

(a) Administrative decisions shall be based on adequate information concerning the need for and
consequences of proposed govenment action;

(b) Regulatory action shall not be undertaken unless the potential benefits to society for the
regulation outweigh the potential costs 10 society;

(c) Regulatory objectives shall be chosen 1o maximize the net benefits to sociery,

(d) Among aliernative approaches to any given regulatory objective, the alternative involving the
ieast net cost to society shall be chosen; and

(¢} Agencies shall set regulatory priorities with the aim of maximizing the aggregaie net benefits 10
society, taking into account the condition of the particular industries affected by regulations, the
condition of the national economy. and other regulatory actions conteinplated for the future.

INGAA stated that RSPA failed 1o determine that there is a need for drug testing in the pipeline
industry. Accordingly, RSPA failed to identify any benefit which would outweigh the burdens imposed
by the final rule, thus defeating the Presidential policy of reduc[ing] the burdens of existing and future
regulations, increas(ing] agency accountability for regulatory actions * * * and insur( ing)
well-reasoned u;ul:tmu
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the pre-employment testing category and (2) also test positive for drug use are included within the
lengthy MRO review and interview procedures for emplovees described in §199.15. AGA noted thar
RSPA stated in the preamble that * * * an employer may not hire * * * anyone 10 perform certain
functions until he or she has passed a drug test. Thus. it is unclear 1o AGA whether an individual
described above is an employee for purposes of MRO review AGA stated that many natural gas
operators refuse to hire employment applicants who test positive and these nperators should not be
burdened with the requirement of providing expensive MRO services to employment applicants who
1est posmive,

MidCon also raised some of the same arguments as AGA. particularly with respect to the cost of
MROs and the need for operstors to employ several MROs due to the numerous and often remote
locations of manned facilities. El Paso stated that some of the duties ascribed to the MRO are more
appropriately the responsibility of the operators EAP counselor or Human Resources Officer. El Paso

determine the rehabilitation program required in each case, as well as determine when an employee may
retum to duty. El Paso suggested that, ar most. the MRO interpret the results of confirmed drug test
and that all other duties be the responsibility of the operators EAP counselor. with the exception of
scheduling random testing.

RSPA Response. The preamble to the Notice of Proposed Rulemaking (53 FR 25892 July 8. 1988)
stated that testing would be required to be carried out according to the DHHS guidelines Each operalor
would be required to make sure that any testing conformed to these guidelines. 53 FR 25898 The
proposed rule included a notice that the guidelines were available for inspection and copying at RSPA.
Commenters thus had the opportunity to comment on the MRO requirements.

RSPA does not agree that the final rule expanded the role of the MRO as eswablished in the DiHHS
Guidelines. Section 199.15 conforms to the MRO duties in section 40.33 of the DOT Procedures, which
are based on the DHHS Guidelines.

Section 199.15 retains the require-ment that the MRO be a licensed physician because it requires a
physicians medical training with knowledge of substance abuse disorders to interpret an individuals

return 1o duty. This requires the skills of a licensed physician to determine whether there is a legitimate
medical explanation. including the use of a legally prescribed medication. for the posilive test result of
an individual. Other duties of the MRO are 10 receive the results of all drug tests from the laborator
and verify that the laboratory report and assessment of drug test results are correct. The MROs function
with respect (o negative tests is merely 10 provide an administrative review 10 be sure that chain of
custody requirements have been met. This responsibility of the MRO 1s imporan: 1 assure that the
MRO is cognizant of all drug tests 1o determine the reasonableness of the overall drug test results of the
operators personnel. The MRO must report the results of each test 1o an individual designated by the
operator to receive such information.

RSPA does not envision that an operator would need to hire multiple MROs to serve at various
locations. An MRO need not be physically present at a particular location to perform his or her duties
For example. an MRO can confer by telephone with an individual to determune if there s a legitimate
explanation for a positive result from the :

In response 1o AGAs request for clarification. all testing performed under Part 199 must be
performed in accordance with the DOT Procedures to ensure that test results are not misused. This
means that if an individual is pre-employment tested. the sample must be collected in accordance with
the DOT Procedures, subjected to an initial test at an approved laborstory, and if the initial test is
positive, subjected 1o a confim “tory test using gas chroma-tography/mass spectrometry  If the sample
15 then confirmed positive, the result must be reported 1o the MRO for verification of the positive test
result including giving the individual an opportunity to discuss the test results with him or her. If the
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INGAA set forth a list of burdens which it believes outweigh the benefits of the anti-drug program
The burdens include: assuming responsibility for testing contractors, contractors employees and
subcontractors: establishing at least one collection site with all necessary personnel, materials,
equipment, facilities, and supervision 10 provide for the collection. security, temporary storage, and
shipping of urine specimens to a certified drug testing laboratory; hiring a collection site person to
collect urine samples; having a supervisor available to the collection site person: providing
transportation of urine samples from the collection site 1o the laboratory. arranging 1o have urine
samples tested at a certified laboratory; and hiring a Medical Review Officer, a licensed physician with
knowledge of substance abuse, 10 review laboratory results

AGA stated that RSPA had not justified the need for the final rule, and did not address the
administrative and financial burdens imposed by the final rule, concerning contractor employees, MRO
procedures, chain of custody forms, written instructional materials for employees, lesting. and
permanent records of all tests. AGA also asserted that RSPA had not obtained the required clearance of
the Office of Management and Budget (OMB) when the final rule was published in the Federal Register

AGCA also identified as another burden the potential conflicts between the final rule and collective
bargaining agreements or other employment contracts.

RSPA Response. RSPA carefully considered all of the burdens raised by AGA and INGAA in
developing the final rule. The Final Regulatory Evaluation was based on the cosis associated with
implementing the DOT drug testing program, a program with widely dispersed geographic specimen
collection site locations and took into accouni all of the associated administrative costs, implementation
costs, and paperwork costs of carrying out the anti-drug program.

With regard 10 the AGA and INGAA concerns regarding the widely dispersed geographic collection
site locations, RSPA contacted INGAA, AGA, and the American Petroleum Institute regarding the
approximate number of pipeline personnel working in each segment of the industry. From this
information, RSPA considered that about two-thirds of pipeline personnel subject to these regulations
work { r distribution operators, and the other one-third work for transmission operators In addition,
about 85 large distribi ' on operators, which serve over 85 percent of the U S. gas ronsumers, are located
in metropolitan areas. . .d most of the transmission operators, both hazardous liquid and natural gas, are
head quartered in meuopolitan areas. Therefore, RSPA believes that about 85 percent of personnel
working for distribution operators and over half of the personnel working for transmission operators are
in metropolitan areas and not in widely dispersed geographic locations

The recordkeeping and reporting requirements of the final anti-drug rule were approved by OMB
(OMB No. 2137-0579) in accordan.e with the Paperwork Reduction Act of 1980.

AGAs issue regarding collective bargaining agreements is discussed under Collective Barganing

Prohibited Drugs. EI Paso stated that in addition 1o the five drugs listed in the final rule it also tests
for barbiturates, benzodiazepine, methadone, methaqualone, and opiate derivatives inc luding codeine
and heroin. El Paso believes that the five drugs listed in the rule are an appropriate minimum, but
because operators may need 1o tailor their drug screening to the demographics of their workforce, they
should be permitted to test for other drugs without being required 1o seek prior approval from RSPA,
and without obtaining a second sample from the employee.

RSPA Response. In accordance with the DOT procedures, RSPA may not grant requests 1o test for
additional drugs unless and until the DHHS has established collection and testing procedures and
positive thresholds for the drugs 1o be added. The DHHS has not established collection and testing
procedures applicable to additional drugs, so RSPA cannot provide for the testing of additional drugs at
this time. This issue is addressed more fully in the final rule on the DOT Procedures (54 FR 49854). It
should be noted that the rule does not prohibit an operator from testing for other drugs if the operator
has the independent legal autherity to do so and it obtains a second sample.
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Miscellaneous Clarifying Changes. Section 199.7 has been change* o clarify that the anti-drug
plan must contain procedures for notifying employees of the coverage and provisions of the plan. The
discussion in the preamble to the final rule covered this issue but addressing it in the regulations
clarifies the requirement.

Section 199.9(b) has been revised to delete references in the rule regarding the requirement for an
employee 10 complete a rehabilitation program before retuming to dury  The proposal to require the
operator {0 provide an opportunity for rehabilitation was deleted from the final rule and such
rehabilitation is left to the discretion of the operator. This clanfying revision now provides that an
employee may retum to work after passing a drug test and when the MRO has recommended 1o the
operator that the employee may safely be returned to his or her job

Economic Assessment

In accordance with the requirements of Executive Order 12291, RSPA reviewed the costs and
benefits of the final anti-drug rule published on November 21, 1988 At that time. RSPA prepared a
Final Regulatory Evaluation of the final rule. RSPA included that evaluation in the public docket
RSPA also summarized and analyzed the comments submitted by interested persons on the economic
1ssues in the final rulemaking document.

This final rule does not change the basic regulatory structure and requirements promulgated in the
final rule and therefore RSPA anticipates little or no costs associated with these minor changes.

Because any potential difference in costs and benefits would be minimal, RSPA has determined that
revision of the Final Regulatory Evaluation for the final anti-drug rule is not necessary and preparation
of a separate economic analysis is not warranted. This final rule will not result in an annual effect on
the economy of $100 million or more and will not result in a significant increase in consumer prices,
thus, the final rule is not a major rule pursuant 1o Executive Order 1229 [sic). However. the final
anti-drug rule is significant under the Regulatory Policies and Procedures of the Department of
Transportation (44 FR 11034, February 26, 1979) because it involves issues of substantial interest to the
public.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980 requires a federal agency to review any final rule to assess
its impact on small business. RSPA centifies that the amend=. 2nts contained in this final rule will not
have a significant impact on a substantial number of small entities

Paperwork Reduction Act

The recordkeeping and reporting requirements of the final anti-drug rule published on November
21,1988, previously were submitted 1o the Office of Management and Budget (OMB) and approved in
accordance with the Paperwork Reduction Act of 1980. Because this final rule does not amend the
recordheeping and reporting requirements. i is not necessary to amend the prior approvals received
from OMB,

Federalism Implications
The final rule adopted herein will not have substantial direct effects on the states, on the relationship

berween the national government and the states, or on the distribution of power and responsibilities
among the various levels of government. Therefore, in accor-dance with Executive Order 12612, RSPA
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has determined that this final rule does not have sufficient federalism implications 10 warrant
preparation of a Federalism Assessment.

List of Subjects in 49 CFR Part 199

Pipeline safery, Drug testing.

In consideration of the foregoing. RSPA amends 49 CFR part 199 as follows:
PART 199DRUG TESTING

0 [sic] The authority citation for part 199 continues to read as follows

Authority: 49 App. US.C. 1672, 1674a. 1681, 1804, 1808, 2002, and 2040; 49 CFR 1.53
§1993 |Amended]

| In §199.5, the definition of Rehabiljtation committee is removed
2 Secticn 199.7 is revised as follows:

§199.7 Anti-drug plan.

Each operator shall maintain and follow a written anti-drug plan that conforms to the requirements
of this part and the DOT Procedures. The plan must contain

(2) Methods and procedures for compliance with all the requirements of this part. including the
employee assistance program;

(b) The name and address of each laboratory that analyzes the specimens collected for drug tesung;

(c) The name and address of the operators medical review officer; and

(d) Pre -edures for notifying employees of the coverage and provisions of the plan.

3 Section 199.9 is amended by revising paragraph (b) to read as follows:

§199.9 Use of persons who fail or refuse a drug test.
[ L - L L]

(b) Paragrapl, (a) 1) of this section does not apply to a person who has

(1) Passed a d ug test under DOT Procedures;

(2) Been reccmmended by the medical review officer for retum 1o duty in accordance with
§199 15ic), and

(3) Not failed a drug 'est required by this part after retumning to duty

4 Section 199.11 15 amenc’ d by revising paragraphs (b) through (e) 10 read as follows:

§199.11 Drug tests required.
- . - L] L

(b) Post-accident testing. As soon as possible but no later than 32 hours aficr an accident, an
operator shall drug test each employee whose performance either contributed to the accident or cannot
be completely discounted as a contributing factor to the accident. If an employee is injured,
unconscious, of otherwise unable to evidence consent to the drug test, all reasonable steps must be taken
to obtain a urine sample. An operator may decide not to test under this paragraph but such a decision
must be based on the best information available immediately after the accident that the employees
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performance could not have contributed to the accident or that, because of the tima between that
performance and the accident, it is not likely that a drug test would reveal whether the performance was
affected by drug use.

(¢) Random testing. Each operator shall administer, every 12 months, a number of random drug
tests 1t a rate equal to 50 percent of its employees. Each operator shall select employees for testing by
using a random number table or a computer-based random number table or a computer-based random
number generator that is matched with an employees social security number, payroll ideatification
number, or other appropriate identification number. However, during the first 12 months following the
institution of random drug testing under this part, each operator shall meet the following conditions:

(1) The random drug testing is spread reasonably through the 12-month period.

(2) The last test collection during the year is conducted at an annualized rate of 50 percent; and

(3) The total number of tests conducted during the 12 months is equal 1o st least 25 percent of the
covered population.

(d) Testing based on reasonable cause. Each operator shall drug test each employee when there is
reasonable cause to believe the employee is using a prohibited drug. The decision to test must be based
on a reasonable ard articulable belief that the employee is using a prohibited drug on the basis of
specific. contemporaneous physical. behavioral. or performance indicators of probable drug use. At
least rwo of the employees supervisors. one of whom is rained in detection of the possible symptoms of
drug usc. shall substar:tiate and concur in the decision to test an employee. The concurrence between
the two supervisors may be by telephone. However, in the case of operators with 50 or fewer employees
subject to testing under this part, only one supervisor of the employee trained in detecting possible drug
use symptoms shall substantiate the decision to test.

(e) Return to duty testing. An employee who refuses to take or does not pass a drug test may not
return to duty until the employee passes a drug test administered under this part and the medical review
officer has determined that the employee may retum to duty. An employee who returns 1o duty shall be
subject to a reasonable program of follew-up drug testing without prior notice for not more than 60
months after his or her retum to duty.

5.5ection 199.15 is amended by republishing paragraph (c) introductory text and by revising
paragraphs (cX3), (cK4). and (cX5) 1o read as follows:

§199.15Review of drug testing results.
- L] L] L]

(¢} MRO duties. The MRO shall perform the following functinns for the operator
w L] L] L] L]

(3) Determine whether and when an employee who refused 1o take or did not pass a drug test
administered under DOT Procedures may Le returned to duty.

(4) Determine a schedule of unannounced testing, in consultation with the operator. for an
empioyee who has returned to duty.

(5) Ensure that an employee has been drug tested in accordance with the DOT Procedures before
the employee retums 1o duty,

L] L] Ll - L]

Issued in Washington, DC, on December 7, 1989

Travis P. Dungan,
Administrator, Research and Special Programs Administration
[FR Doc. 89-29186 Filed 12-15-89; 8:45 am)
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Amdt. 199-3; Docket No. PS 102

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 199
[Docket No. PS-102, Amdt. No. 199-3]
RIN 2137-ABS4

Control of Drug Use in Natural Gas, Liquefied Natural Gas, and Hazardous Liquid Pipeline
Operations

AGENCY: Research and Special Programs Administration, DOT.
ACTION: Final rule; Modification of implementation date.

SUMMARY: The Research and Special Programs Administration (RSPA) announces a delay in the
effective date of regulations governing drug testing, insofar as those regulations would require testing of
persons for whom a foreign government contends that application of these regulations is not compatible
with that countrys domestic laws or policies. Under this final rule. these persons must become subject
(0 testing no later than January 2, 1992. This delay of implementation is adopted in order 10 allow
fegotiatio. with foreign governments 10 continue in an orderly and effective fashion

EFFECTIVE DATE: This rule is effective December 27 1989

FOR FURTHER INFORMATION CONTACT: Cesar De Leon. Assistant Director for Regulation,
Office of Pipeline Safety, Research and Special Programs Administration (DPS-10) 400 7th Street SW..
Washington, DC 20590, (202) 366- 1640,

SUPPLEMENTARY INFORMATION: On November 21, 1988. RSPA. along with other ugencies of
the Depanment of Transportation. adopted regulations requiring pre-employment. post-accident,
reasonable cause and random drug testing (53 FR 47084, 49 CFR part 199). The drug testing required
by these rules applies to some persons located outside of the United States. However, the rules provided
that they would not apply to any person for whom compliance would violate the domestic laws or
policies of another country. The rules provided that 49 CFR part 199 would not be effective until
January 1, 1990, with respect to any person for whom a foreign government contends that application of
the rule raises questions of compatibility with that countrys laws or policies

At the same time, RSPA stated that the Department of Transporation and other elements of the
government would enter into discussions with foreign governments 1o anempt to resolve any conflict
between our rules and foreign government laws or policies. We stated that if, as a result of those
discussions. we found that an amendment to the rules was necessary, we would issue the amendment by
December |. 1989. On April |3, 1989, RSPA published an amendment to part 199 (54 FR 14922) 10
provide that the rules would not be effective until January 1. 1991, with respect 1o such persons. The
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has been conducting active d'scussions over the asy Year with representatives of the Canadian
Bovernmer.. and has had a po=l'minary meeting with represen-tatives of the natons of the European
Economic Community. The Depart-ment has chosen 1 focus its anention first on discussions with
Canada “+cayse the rules of five different modal administrations coyld affect Canadian businesses
Unfortunately, the discus-sions with the Canadians have not et been completed. Moreover. since the
~epaniment had hoped 1o be able 1o use an agreement with Canads as the basis for discussions with

transportation industry that wil} be mutually acceptable.
in order o allow thag Agreement to be reached in an orderly fashion. we have determined thar

foreign governments of the need to notify us of any potential conflict with our rules, we believe thar
Some governments may not have made a determination whether a conflict exists. This could place some
employers in an untenable position during the pendency of the inter-government discussions. Our
action here does not Postpone testing for any other person, including U S . based employees of American
subsidiaries of foreign companies.

This final rule delays the applicability of the part 199 regulations where they may conflict with
foreign law or policy. Accordingly, RSPA finds that good cayse Exists under 5 U.S.C. 553(b) and
333(d) 1o publish this final rule without notice and comment, and 10 make it effective less than 30 days
after publication in the Federal Register

Regulatory Assessment

This final rule modifies one of the compliance Provisions contained in the fina| rule published
on November 21, 1988, as modified on April 13, 1989 It does not change the basic regulatory structure
of that rule. The economic impact of these changes is so minimal thas further evaluation is not
necessary

Regulatory Flexibility Determination

This final rule modifies the effective date of part 199 only with respect to certain persons for
whom a foreign country contends that drug testing would violate that countrys laws or policies
Therefore, RSPA cenifies that this final rule will nox have a significant €CoNOmic impact on a
substantial number of small entities.

Paperwork Reduction Act

This final rule does not add o the recordkeeping and reporting burden of the final rule
published on November 21. 1988.
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Federalism Implications

In accordance with Executive Order |26 2. RSPA has detcrmined that this final rule does not
have sufficient federalism implications 10 warrant preparation vl a Federalism Assessment,

List of Subjects in 49 CFR Part 199

Pipeline safety, Drug testing.

In view of the foregoing, RSPA amends 49 CFR part 199 as follows
PART 199]AMENDED])

I The authority citation for part 199 continues to read as follows.

Authority: 49 App. US.C. 1672 1674a. 1681. 1804, 1808, 2002. and 2040. 49 CFR | 53

2 Section 199.1(d) is revised to read as follows:
§199.1 Scope and Compliance.
L] - - - L]

(d) This pen is not effective until January 2. 1992, with respect 1o any person for whom a foreign
govemment contends that application of this pan raises questions of compatibility with that countrys
domestic laws or policies. On or before December 2, 1991, the Administrator wll issue any necessary
amendment resolving the applicability of th.s pant to such person on and after Januany 1, 1992

Issued in Washington, DC, on December 20. 1989

Travis P. Dungan,

Admunistrator, Research and Special
Programs Administration.

[FR Loc. 89-30014 Filed 12-26-89; §:45 am])




Amdt. 199-4; Docket No. PS 114

DEPARTMENT OF TRANSPORTATION

Research and Special Programs Admiaistration

49 CFR Parts 199, 192, 193, and 195 and 199

[Docket Nos. PS-114, 190-3, 192-66, 193-7, 195-46, 199-1]

[RIN 2137-AB77)

Ameadment of an Operators Plans or Proceduns

AGENCY: Research and Special Program Administration (RSPA).
ACTION: Final rule.

SUMMARY: RSPA is making changes in the procedures and policy by which its Office of Pipeline
Safety (OPS) addresses alleged deficiencies in operators required plans and procedures. OPS
administers a statutory process for amending plans and procedures it finds to be inadequate to achieve
safe operations. Until now, this process has required that pipeline operators amend plans and
procedures that OPS finds inadequate, but has not subjected operators to other enforceriant sanctions
As ¢ " the effective date of this action, operators will be subject to all enforcement sanctions under the
Natural Gas Pipeline Safety Act of 1968, as amended, and the Hazardous Liquid Pipeline Safety Act of
1979, as amended, for failure to maintain all plans and procedures in accordance with applicable
requirements. This action is necessary to assure that oper=-ors plans and procedures are adequaie to
achieve safe operations.

EFFECTIVE DATE: August 8, 1991,

FOR FURTHER INFORMATION CONTACT: Cesar DeLeon, Assistant Director for Regulation,
Office of Pipeline Safety, Research and Special Programs Administration, 400 Seventh Street SW.
Washingron, DC 20590, (202) 366-1640.

SUPPLEMENTARY
INFORMATION:

Background

In accordance with section 13 of the Natural Gas Pipeline Safety Act of 1968 (NGPSA) (49 U.S.C.
App. 1680), as amended, and section 210 of the Hazardous Liquid Pipeline Safery Act of 1979 (HLPSA)
(49 U.S.C. App. 2009), as amended, OPS administers a statutory process for amending operators plans it
finds to be inadequate.

On November 6, 1989, OPS published in the F cderal Register (54 FR 46684-46685), Docket No
114, Notice No. 1) a notice of proposed rulemaking to make changes in the procedures and policy by
which it addresses deficiencies in operstors plans and procedures. Because the statutory process was
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implemented in parts 193 and 195 only, OPS proposed to make the procedures and policy u those parts
applicable to operators plans and procedures under parts 192 and 199 as well. To accomplish this, OPS
proposed to move the current procedures found in 49 CFR 195.402(b) and 193.2017(b) (with
appropriate modification) to a new 49 CFR 190.9, which would be applicable to all plans and
procedures in Parts 192 193, 195, and 199. OPS also proposed to strengthen its enforcement of the
adequacy of these plans and procedures by subjecting operators to the assessment of civil penalties (and
criminal penalties if a violation is commitied knowingly and willfully), and any other appropriate
sanction. Both civil penalty and criminal sanctions are available under either the NGPSA (49 US.C.
App. 1671 e1 seq.) or the HLPSA (49 U.S.C. App. 2001 et seq.). OPSs enforcement of the adequacy of
written plans and procedures had previously been restricted to requiring that pipeline operators amend
their plans and procedures. Comments to the notice of proposed rulemaking were due on or before
December 6, 1989.

Comments Received

OPS received 19 comments: one from a state agency, three from trade associations, seven from
utilities, and eight from pipeline companies. Four commenters supported the proposal.

Three commenters, who suggested changes, asked that an operator be given the opportunity to
present evidence of its ongoing program (o correct any alleged inadequacies in uts plans and procedures
before the Director of OPS (Director) makes a determination conceming adequacy. RSPA is making no
changes to the proposed rule based on this comment. If an operator has corrected, or is in the process of
correcting, the alleged inadequacies in its plans or procedures when it receives a notice of amendment.
the operator need only include this information in its written comments, or present it at a hearing
conducted at the operators request. The final rule states that only afier considering all material
presented in writing or at the hearing may the Director determine the adequacy of the operators plans
2nd take further action. Nevertheless, the correction of inadequate plans or procedures subsequent 1o an
OPS inspection does not preciude the Director from making a determination that the original plans were
inadequate. The information concerning the operators correction efforts will be considered by the
Director in determining what further action, if any, is ;. 2cessary (o assure the safe operation of the
pipeline facility.

These three commenters also questioned the deletion of the phrase new information from the
proposed revision of 49 CFR 190.211, concerning the issues operators intend to raise when requesting a
hearing. RSPA is making no cuanges based on this comment. The proposed revision reads: The issues
may relate to the allegations in the notice, the proposed corrective action, or the proposed civil penality
amount. Because any new information must relate to the allegations in the notice, the proposed
corrective action, or the proposed civil penalty amount, including new information as a specific category
is unnecessary. Operators will not be precluded from providing OPS with sdditional information at the
time a hearing is requesied.

N:ne commenters considered the proposed rulemaking 1o be unnecessary. One stated that it would
result in changing operators user-friendly procedural manuals into higi/ly technical documents
containing legal jargon, thereby destroying the usefulness of these manuals. RSPA disagrees. Merely
strengthening OPSs enforcement of an operators written plans and procedures should not lead to an
elimination of the user-friendly format. Until now, OPSs enforcement of the adequacy of written plans
and procedures has been restricted to the amendment process. Restricting enforcement to the
amendment process has had the effect of limiting the enforcement tools available to the Department in
addressing the quality and effectiveness of operators plans and procedures, which are the foundation of
sound operations. Consequently, RSPA must have the widest latitude to assure that operators deveiop
plans and procedures that comply with applicable safety requirements, and that operators comply with
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to achieve safe operation of pipeline facilities, the Secretary or state agency, after notice and opportunity
for a hearing, has the authority (o require that such plan be revised. Thus, the statute confers this
authority. However, this authority may not be clearly expressed in state regulatory schemes except in
part 193 as adopted by the state. the provisions contained in part 190 are only applicable to RSPAs
enforcement proceedings, are not generally adopted by states and, therefore, would not be useful to the
states. Therefore, RSPA will leave this expression of authority to mandate amendment in part 193 and
is revising parts 192, 195, and 199 to clarify this suthority in those areas.

Since the language ir 49 CFR 193.2017(b) is being left in the regulations, RSPA i1s modifying that
section to clarify which state agencies have the authority.

Finally, one commenter argued that if adopted, the proposed rulemaking should be incorporated
under 49 CFR part 190, subpart BEnforcement, rather than subpart AGeneral. The proposed 49 CFR
190.9 was contained in the general subpart; RSPA agrees that adding the proposed revision to the
enforcement subpart is appropriate. The stated purpose and scope of subpart A is 10 prescribe the

. such as service of documents and subpoenas, that are applicable to enforcement proceedings
under subpart B. The section added by this final rule subjects operators to enforcement sanctions and
should be included in subpart B. Accordingly, in the final rule, we are adding this section to subpant B
of part 190 by creating a new §190.237.

Miscellaneous

We are making minor '+ guage changes 10 the proposed rule for clarity and 1o reflect that the
amendment is added to subpart B of part 190 instead of subpart A Also, to reflect the delegation of
authority from the Administrator of RSPA to the Director of OPS, RSPA 1s adding the latier change to

§190.203(d) in two places.
Paperwork Reduction Act

This final rule contains no new information collection or recordkeeping requirements under the
Paperwork Reduction Act of 1980 (44 U.S.C. 3501 et seq.).

EMective Date

This rule is effective August 8, 1991,
Impact Assessmeat

RSPA has analyzed this rule and has determined that it is not a major rule, within the meaning of
Executive Order 12291. It will have an effect on the economy of less than $100 million; will not cause
a major increase in costs or prices for consumers, individual industries, Federal, state, or local
government agencies, or geographic regions; and will not cause a significant adverse effect on
competition, employment, investment, productivity, innovation, or on the ability of United States-based
enterprises to compete with foreign-based enterprises in domestic or export markets. We have also
determined that this rule is not significant under Department of Transportadion Regulatory Policies and
Procedures (44 FR 11034-11045 (Feb. 26, 1979)). Because the rule contains no substantive revisions
that could be expected to require significant changes in operator procedures or compliance burdens, and
because the economic impact will be minimal, & full regulatory evaluation is not required

Accordingly, | certify, pursuant to § U.S.C. 605 regarding the Regulatory Flexibility Act, that this
sction will not have a significant economic impact on a substantial number of small entities.
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§190.211 Hearing.

(a) A request for a hearing provided for in this part must be accompanied by a statement of the
issues that the respondent intends to raise at the hearing. The issues may relate to the allegations in the
notice, the proposed corrective action (including a proposed amendment, a proposed compliance order,
or a propo-.d hazardous facility order), or the proposed civil penalty amount. A respondents failure to
specify an 1ssue may result in waiver of his right to raise thal issue a1 the heanng. The respondents
request must also indicate whether or not he will be represented by counsel at the hearing.

L L] - L

4 In §190.233, paragraph (a) is revised to read as follows.
§190.233 Hazardous facility orders.

{a) Except as provided by paragraph (b) of this section, if the Director. OPS, finds. after reasonable
notice and opportunity for hearing in accordance with paragraph (c) of this section and §190.211(a). a
particular pipeline facility 10 be hazardous to life or property, he shall issue an order pursuant to this
section requiring the owner or operator of the facility to take corrective action. Corrective action may
include suspended or restricted use of the facility, physical inspection, testing, repair, replacement, or
other action, as appropriate.

L] L] L] L] L]

5. Section 190.237 is added to read as follows:
§190.237 Amendment of plans or procedures.

(2) A Region Chief, OPS, begins a proceeding to determine whether an operators plans or
procedures required under parts 192, 193, 195 and 199 of this subchapter are inadequate fo assure safe
operation of a pipeline facility by issuing a notice of amendment. The notice shall provide an
opportunity for a hearing under §190.211 of this part and shall specify the alleged inadequacies and the
proposed action for revision of the plans or procedures. The notice shall allow the operator 30 days
after receipt of the notice to submit written comments or request a hearing. Afier considening all
material presented in writing or at the hearing. the Director, OPS, shall determine whether the plans or
procedures are inadequate as alleged and order the required amendment if they are inadequate, or
withdraw the notice if they a:2 not. In determining the adequacy of an operators plans and procedures,
the Director, OPS, shall consider:

(1) Relevant available pipeline safety data,

(2) Whether the plans or procedures are appropriate for the particular type of pipeline transportation
or facility, and for the location of the facility,

(3) The reasonableness of the plans or procedures; and

(4) The extent to which the plans or procedures contribute to public safery.

(b) The amendment of an operators plans or procedures prescribed in paragraph (a) of this section
is in addition to, and may be used in conjunction with, the appropriate enforcement actions prescribed in
this Subpart.

PART 192/ AMENDED]
8. The authority citation for part 192 continues to read as follows:

Authority: 49 U.S.C. 1672 and 1804, 49 CFR 1.53.
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15. Section 199.7 is amended by revising paragraph (b) to read as tollows.

§199.7 Anti-drug
- [ ] L] L] L]

(b) The Administrator or the State Agency that has submitted a current certification under section
5(a) of the Natural Gas Pipeline Safety Act or section 205(s) of the Hazardous Liquid Pipeline Safety
Act with respect to the pipeline facility governed by an operators plans and procedures may, after notice
and opportunity for hearing as provided in 49 CFR 190.237 or the relevant State procedures, require the
operator to amend its plans and procedures as necessary to provide a reasonable level of safety
- L] L] [ ] L]

Issued in Washington, DC on July 1, 1991.
Travis P. Dungan,
Administrator, Research and Special Programs Administration
[FR Doc. 91-16068 Filed 7-8-91; 8:45 am)
DEPARTMENT OF TRANSPORTATION
Research and Special Programs Administration
49 CFR Parts 190, 192, 193, 195, and 199
'Docket No. PS-114; Amdts. 190-3, 192-66, 193-7, 195-46, and 199-4|
RIN 2137-AB77
Amendment of an Operators Plans or Procedures; Correction

AGENCY: Research and Special Programs Administration (RSPA),
DOT.

ACTION: Notice of correct agency number.

SUMMARY: This notice corrects the agency number of FR Doc. 91-16068, published in the Federal
Register on July 9, 1991 (56 FR 31087). The agency number heading (in brackets) on page 31087, 15
changed to read Docket No. PS-114; Amendments 190-3, 192-66, 193-7, 195-46, and 199-4

Issued in Washington, DC on July 16, 1991

George W. Tealey, Jr.,

Associate Administrator for

Pipeiine Safety.

[FR Doc. 91-17246 Filed 7-18-91; 8:45 am)




Amdt. 199-5; Docket No. PS-102

DEPARTMENT OF TRANSPORTATION
Research and Special Programs Administration
49 CFR Part 199

[Docket No. PS-102, Amendment No. 199-5]
RIN 2137-AC05

Control of Drug Use in Natural Gas, Liquefied Natural Gas. and Hazardous Liquid Pipeline
Operations

AGENCY: Research and Special Program s Administration (RSPA ), DOT
ACTION: Final rule; Modification of implementation date.

SUMMARY: RSPA announces a delay in the effective date of regulations governing drug testing,
insofar as those regulations would require testing of persons located outside the termitory of the United
States. Under this final rule, these persons must become subject to testing no later than January 2,
1973, This delay of implementation is adopted to allow negotiation with forsign governments to
continue in an orderly and effective fashion.

EFFECTIVE DATE; This final rule is effective April 74, 1991

FOR FURTHER INFORMATION CONTACT: Cesar De Leon. Director Regulatony Programs.
Office of Pipeline Safety, Research and Special Programs Administration (DPS-10), 400 7th Street,
SW.. Washington, DC 20590, (202) 366-1640.

SUPPLEMENTARY INFORMATION: On November 21, 1988, RSPA. along with other agencies of
the Department of Transportation, adopted regulations requiring pre-employment. post-accicent.
reasonable cause and random drug testing (53 FR 47084, 49 CFR pant 199)

The drug testing required by these rules applies to some persons located outside of the United
States. However, the rules provided that they would not apply 1o any person for whom compliance
would violate the domestic laws or policies of another country. The n'les provided that 49 CFR part
199 would not be effective until January 1, 1990, with respect (o any person for whom a foreign
government contends that application of the rule raises questions of com patibility with that countrys
laws or policies.

At the same time, RSPA stated that the Department of Transportation and other elements of the

. U.S. government would enter into discussions with foreign governments to attempt to resolve any

conflict berween our rules and foreign government laws or policies. We stated that if, as a result of
those discussions, we found that an amendment 1o the rules was necessary, we would issue the
amendment by December 1, 1989,

On April 13. 1989, RSPA published an amendment to Part 199 (Amdt No. 199-1; 54 FR 14922)
to provide that the rules would not be effective unul January 1. 1991, with respect 10 such persons. A
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similar amendment was published on December 27, 1989, extending the effective date until January 2,
1992 (Amdt. No. 199-3; 54 FR 53290). These amendments provided additional time to initiate testing
while govemnment-to-government discussions tried to reach permanent resolution of this issue.

DOT has continued active discussions over the last vear with representatives of the Canadian
govenment and representatives of the nations of the European Economic Community. The
Departments initial efforts in this area were focused on discussions with Canada because the rules of
five different moda! administrations could affect Canadian businesses. During the past vear the
Government of Canada completed a process under which it received and considered the
recommendations and concerns of the House of Commons Standing Committee on Transport. as well as
representations from the Canadian transportation industry and other interested Canadians. on a
substance use policy. The culmination of that effort was an announcement by the Minister of Transport
on November 7, 1990, of the Government of Canadas decision to proceed with what he describes as 3
comprehensive series of measures to prevent and remedy substance use in safety-sensitive positions in
the Canadian transportation network. The policy includes requirements for education, access to
employee assistance programs. and alcohol and drug testing. The Government of Canada must now
draft the necessary legislation and regulations and expects to be able to implement the program in the
near future

Because the requirements will apply to American companies operating in Canada. the Canadian
Minister of Transport has asked the U S. Secretary of Transportation 10 consider the idea of a mutual
recogmtion agreement. Senior officials from the U.S. and Canadian governments met on November 15,
1990. 1o discuss the new Canadian measures on substan.e use and the possibility of the mutual
recognition agreement. The U.S. expects to complete its review of the matter in the very near future

During the past year, discussions with other countries also have been held. and the difficulty of
achieving effective bilateral agreemen:s has become clear. Although the DOT could allow its
regulations 1o take effect even for operations outside the U.S., the Department recognizes that (1) it
would be diffi ult for U.S. carriers to effectively implement the regulations without cooperation from
foreign governments: (2) in response, foreign govemnments could impose restrictions on U.S. operations;
and. perhaps most importantly, (3) there are distinct advantages to be gained in aligning foreign
measures and U.S. measures, especially as they relate to international transpontation operations. For
these reasons the LS. has decided 1o pursue multilateral efforts: specifically, the U S has already begun
exploning the possibility of initiatives in the International Civil Avation Organization and the
International Maritime Organization on the problem of substance use. The U.S. will be making every
efTort 1o expedite the handling of these matters.

To allow decisions and agreemeu.ts to be reached in an orderly fashion, we have determined that
additional compliance time is necessary. An additional delay of approximately one year should provide
sufficient time. Accordingly, this final rule postpones the datc by which testing programs must
commence for persons located outside the territory of the United States to January 2. 1993. Our action
here does not postpone testing for any other person, including U S -based employees of American
subsidiaries of foreign companies.

This final rule delays the applicability of the part 199 regulations for persons located outside the
territory of the United States. Accordingly, RSPA finds that good cause exists under § US.C. 553(b)
and 553(d) 1o publish this final rule without notice and comment, and to make it effective less than 30
days after publication in the Federal Register.

Regulatory Assessment

This final rule modifies one of the compliance provisions contained in the final rule published
on November 21, 1988, as modified on April 13. 1989, and on December 27, 1989 11 does not change
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the basic regulatory structure of that rule. The econcmic impact of these changes 15 so minimal that
further evaluation is not necessary

Regulatory Flexibility Determination

This final rule modifies the effective date of part 199 only with respuct to persons outside the
territory of the United States. Therefore. RSPA certifies that this final rule will not have a significant
economic impact on a substantial number of small entities
Papcrwork Reduction Act

This final rule does not add to the recordkeeping and reporting burden of the final rule
published on November 21, 1988,

Federalism Implications

In accordance with Executive Order 12612, RSPA has dete....ined that this final rule does not
have sufficient federalism implications (o warrant preparation of a Federalism Asszssment

List of Subjects in 49 CFR Part 199

Pipeline safety, Drug testing,

in view of the foregoing. RSPA amends 49 CFR pan 199 as follows
"ART 199{AMENDED)

I The authority citation for part 199 conunues 1o read as follows

Autbority: 49 App. U.S.C. 1672, 167:a. 1681. 1804 1808, 2002, and 2040. 49 CFR |.53

2 Sectior 199 1(<) is revised to read 25 follows
§199.1 Scope and compliance.
- - L] - L

(d) This part is not effective until January 2. 1993. with respect 10 any emplovee located outside the
territory of the Untied States.

Issucd in Washington, DC on April 16, 1991,
Travis P. Dungaa,
Administrator, Research and Special

Programs Administration.
[FR Doc. 91-9551 Filed 4-23-91; 8:45 am)
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Amdt. 199-6; Docket No. PS 114

DEPARTMENT OF TRANSPORTATION
Research and Special Programs Admisistration
49 CFR Part 199

| Docket No. PS-114; Amdts. 196-3, 192-66. 193-7, 195-46, and 199-4)
(Printed as 199-4, Should have been 199-6)

RIN 2137-AB77
Amendment of an Operators Plans or Procedures; Correction
AGENCY: Research and Special Programs Administration (RSPA).
ACTION: Final rule; correction of amendatory instruction
SUMMARY: This document corrects an amendatoiy instruction of FR Document 91-16068, published
in the Federal Register on July 9, 1991, (56 FR 31087). On page 31091, amendatory instruction |5 is
changed to read as follows:
15 Section 199.7 is amended by redesignating paragraphs (a) through (d) as ( 1) through (4),

respectively. designating the introductory text as paragraph (1), and adding paragraph (b) to read as
follows

EFFECTIVE DATE: August 19, 1991,
FOR FURTHER INFORMATION CONTACT: Cesar DeLeon. Assistant Director for Regulation,
Office of Pipeline Safery, Research and Special Programs Adm nistration, 400 Seventh Street, SW.,
Washington. DC 20590, (202) 366-1640.
(49 App. US.C. 1672, 1674a, 1681, 1804, 1808, 2002, and 2040. 49 CFR | 53)
[ssued in Washington, DC, on August 13, 1991
Travis P. Dungas,
Administrator, Research and Special

Programs Administration.
[FR Doc. 91-19580 Filed 8-16-91; 8:45 am)
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Docket PS-102; Amdt. 199.7

Coast Guard

46 CFR Part 16 '
|CGD 86-0671)

RIN 2115-AD74

Programs for Chemical Drug and Alcobol Testing of Commercial Vessel Personnei: Delay of
Implementation Dates

AGENCIES: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard announccs a delay in the effective date of regulations governing drug
testing, insofar as those regulations would require testing of persons onboard U.S. vessels in waters that
are subject to the jurisdiction of a foreign government. Under this final rule. employees must become
subject to testing no later than January 2, 1995. This delay of implementation is adopted in order 1o
al'»w negotiation with foreign governmenss 1o continue in an orderly and effective fashion

EFFECTIVE DATE This rule is effective July 14, 1992

FOR FURTHER INFORMATION CONTACT: Licutenant Commander Mark Grossen, Project
Manager. Marine Investigation Division (G-MM!), Office of Marine Safety, Secunty and
Environmental Protection, (202) 267-1421.

SUPPLEMENT ARY INFORMATION:
Drafting Information

The principal persons involved in drafting this document are Lieutenant Commander Mark
(irossetti, Project Manager, Office of Marine Safety, Security and Environmental Protection, and Helen
Boutrous. Project Counsel, Office of Chief Counsel

Background and Purpose

On November 21, 1988, the Coast Guard, along with ouer agencies of the Department of
Transportation (DOT), adopted regulations requiring pre-employment, post-accident, reasonable cause
and random drug testing. Those individuals required under Federal law or regulation to have periodic
medical examinations were also required to undergo a drug test at the same time. The drug testing
required by the rule applies to some persons located outside of the United States. However, the rules
provided that they would not apply outside the United States in any situation in which application of the
rules violated foreign local laws or policies.

At the same time, the Coast Guard stated that the DOT and other elements of the government
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would enter into discussions with foreign governments to attempt to resolve any conflict berween our
rules and foreign government laws or policies. The Coast Guard stated that if. as a result of those
discussions, it was found that amendments 10 the rule were necessary, timely amendments would be
issued. An amendment was issued on December 21, 1989, and published on Decembar 27, 1989 (54 FR
53286). Under that amendment. drug testing for persons onboard U.S. vessels in waters subject 10 the
iurisdiction of a foreign government was scheduled to begin by January 1992, A Final Rule was
published on April 24, 1991, delaying the implementation date to January 2, 1993 (56 FR 18982)

DOT has continued active discussions over the last two years with representatives of the
Canadian Government, and with representatives of the nations of the European Community. The DOTs
initial efforts in this area were focused on discussions with Canada, because the rules of five different
modal administrations could affect Canadian businesses. The Government of Cans2s completed a
process under which it received and considered the recommendations and concems of the House of
Commons Standing Committee on Transport, as well as representations from the Canadian
transportation industry and other interested Canadians, on a substance use palicy. The culmination of
this effort was an announcement by the Minister of Transport on November 7, 1990. on the Government
of Canadas decision to proceed with what he describes as a comprehensive series of measures (o prevent
and remedy substance use in safery-sensitive positions in the Canadian transportation network  The
policy includes requirements for education, access to employee assistance programs. a4\ ohol and
drug testing. The Government of Canada is continuing to work on necessary legislation - egulations
to implement the program.

Because the requirements will apply to American companies operating in Canada, the Canadian
Minister of Transport has asked the U.S. Secretary of Transportation to consider the idea of 3 mutual
recognition agreement. Senior officials from the U.S. and Canadian governments met on November 15,
1990, to discuss the new Canadian measures on substance use and the possibility of the mutual
recognition agreement, and discussions are continuing.

During the past two years, discussions with other countries also have been held. and the
difficulty of achieving effective bilateral agreements has become clear. Although the DOT could zllow
its regulations to take effect even for operations outside the U.S.. the DOT continues to recognize that:
(1) It would be difficult for U.S. carriers to effectively implement the ~=gulations without cooperation
from foreign governments: (2) in response. foreign govemnments could impose restrictions on U S.
operations; and, perhaps most imporantly, (3) there are distinct advantages to be gained in aligning
foreign measures and U.S. measures, especiaily as they relate to international LrENSpOTLALION Operations.
For these reasons, the U.S. is continuing to pursue multilateral efforts; specifically, the U S is explonng
the possibility of initiatives in the Intemational Civil Aviation Organization and the International
Maritime Organization on the problem of substance abuse.

In order to allow decisions and agreements 1o be reached in an orderly fashion, the Coast Guard
has again determined that additional time is necessary  Another additional delay of approximately two
vears should provide sufficient time. Accordingly, the Coast Gvard has determined to postpone again
the date by which testing programs must commence for persons onboard U.S. vessels in waters that are
subject 10 the jurisdiction of a foreign government.

The change in this final rule will delay the applicability of the regulations where they may
conflict with foreign law or policy so that the DOT and other elements of the government can complete
discussions with foreign governments to attempt resolve o any conflict between our rules and foreign
government laws or policies. Accordingly, the Coast Guard finds that good cause exists under 4 U.S.C.
533(b) 1o publish this rule without notice and comment and to make this rule effective less than 30 days
after publication in the Federal Register.

Regulatory Evaluation




This final rule is not major under Executive Order 12291 However, because of public interest
in. and concemn for, a drug-free transportation environment. this final rule 1s considered significant
under the DOT regulatory policies and procedures (44 CFR 11034, Februasy 26, 1979). The economic
impact of these changes is so minimal that further evaluation is not necessary. This final rule modifies
the effective date for compliance with Coast Guard regulations governing drug testing. insofar as those
regulations would require testing of persons onboard U § vessels in waters that are subject to the
Jurisdiction of a foreign government. It coes not change the basic regulatory structure of that rule.
Small Entities

Under the Regulatory Flexibility Act (5 U.S.C. 601 et s¢q.), the Coast Guard must consider
whether Ihi_s proposal will have a significant economic impact on & substantial number of small entities.

(15U5.C. 632). The amendment in this final rule only extends a compliance date. Because it expects
the impact of this proposal 10 be minimal, the Coast Guard certifies under § U.S.C. 605(b) that this
proposal. if adopted. will not have a significant economic impact on a substantial number of small

entitics.

Collection of Information

This final rule contains no collection of information requirements under the Paperwork
Reduction Act (44 U.S.C. 350] et seq.).

Federalism

The Coast Guard has analyzed this proposal in accordance with the principles and criteria
contained in Executive Order 12612 and has determined that this proposal does not have sufficient
federalism implications to warrant the preparation of a Federalism Assessment. The authonity 1o require
programs for chemical drug and alcohol testing of commercial vessel personnel has been committed to
the Coast Guard by Federal statutes. This final rule does. tnerefore. preempt State and local regulations
regarding drug testing programs requiring the testing of persons onboard U.S. vessels in waters that are
subject 1o the jurisdiction of a foreign govemment.

Eovironment

The Coast Guard has considered the environmental impact of this final rule, and has concluded
that, under section 2.B.2.1 of Commandant Instruction MI16475.1B, it is categorically excluded from
further environmental decumentation. This final rule merely extends an implementation date

International Trade Impact

This final rule extends that date by which an employer must ensure that emplovees outside the
United States are in compliance with the final rule issued on November 21, 1988. Thus, the Coast
Guard has determined that this final rule will not have an impact on trade opportunities on U S. firms
doing business overseas or on foreign firms doing business in the United States

List of Subjects in 46 CFR Part 16




Drug testing, Manine safety, Reporting and recordkeeping requirements, Safery. Transportation
For the reasons set forth in the preamble. the Coast Guard amends 46 CFR pan 16 as follows
PART 16CHEMICAL TESTING
15 The authority citation for part 16 continues to read as follows:
Authority: 46 U.S.C. 2103, 3306, 7101, 7301, and 7701, 49 CFR | 46,
2. Section 16.207(b) is revised to read as follows:
§16.207 Conflict with foreign laws.
s s .
(b) This part is not effective until January 2. 1995, with respect 1o any person onboard L' S. vessels
in waters that are subject to the jurisdiction of a foreign government. On or before December |, 1994,

the Commandant shall issue ny necessary amendment resolving the applicability of this pan to such
person on and after January 2, 1995,

Dated: June 10, 1992
R.C. North,
Capuain. U.S. Coast Guard Acting
Chief, Office of Marine Safety, Securiry
and Environmental Protection.
[FR Doc. 92-16356 Filed 7-13-92; 8:45 am|
DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 121
[Docket No. 25148; Amendment No. 121-229]
RIN 2120 AE76
Anti-Drug Program for Personnel Engaged in Specified Aviation Activities
AGENCY: Federal Aviation Administration, Transportation
ACTION: Final rule; extension of compliance date
SUMMARY: The Federal Aviation Administration (FAA) announces a delay in the effective date of
the anti-drug rule for persons located outside the territory of the United States. Under this final rule,
cinployees located outside the territory of the United States will be subject to the provisions of the
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combat substance abuse, unilateral imposition of the requirements of the anti-drug rule would be
premature and counter-productive. Accordingly, the FAA is postponing by two years the date on which
the anti-drug rule becomes effective with respect to persons located outside the termritory of the United
States. The FAA notes, however, that while the rule will not become effective with respect 1o these
employees until January 2, 1995, it will be incumbent upon affected employers 1o ensure that. sometime
prior to the effective date, they have appropriate plans submirted to the FAA for implementation on that
date,

Availability ¢f the Final Rule

Any person may obtain a copy of this final rule by submitting a request to the Federal Aviation
Administration, Office of Public Affairs, Attn: Public Inquiry Center (APA-230), 830 Independence
Avenue, SW., Washington, DC 20591, or by caliing (202) 267-3484. Requests must include the
amendment number identified in this final rule. Persons interested in being placed on a mailing list for
future rulemaking actions should request a copy of Advisory Circular 11-2A. Notice of Proposed
Ruleraaking Distribution System, which describes the application procedures

Reason for No Notice

This amendment to the anti-drug rule merely defers for two years the effective date of the anti-drug
rule for persons located outside the territory of the United States. This minor change reflects the
commitment made in the preamble to the final rule to delay the effective date further * * * if such
delay is necessary 10 permit consultation with any foreign governments to be successfully completed (53
FR 46050, November 21, 1988). The FAA concludes that issuing a notice of proposed rulemaking
wnuld not result in the receipt of significant comments. A. cordingly, the FAA ks determined that
notice and public comment procedures are unnecessary and contrary 1o public interest.

Economic Assessment

In accordance with the requirements of Executive Order 12291, the FAA reviewed the costs and
benefits of the final anti-drug rule issued on November 14, 1988 At that ume, the FAA prepared a
comprehensive Regulatory Impect Analysis of the final anti-drug rule. The FAA also summarnized and
analyzed the comments submitted by interested persons on the economic issues in the final rulemaking
document published in the Federal Register on November 21, 1988

This amendment defers the effective date of the anti-drug rule for persons located outside the
territory of the United States, but does not change the basic regulatory structure and requirements
promulgated in the final anti-drug rule. The FAA is taking this action to provide additional time to
pursue multilateral initiatives and negotiations with foreign governments on implementation of the
anti-drug rule outside the territory of the United States. The FAA has 1lso determined that costs and
benefits associated with this rule will be minimal, and therefore has determined that a revision of the
comprehensive Regulatory Impact Analysis is not necessary and the preparation of a separate economic
analysis for this amendment is not warranted.

Regulatory Flexibility
Determination

The Regulatory Flexibility Act of 1980 requires a Federal agency to review any final rule to assess
its impact on small business. The amendment contained in this final rule merely extends by rwo vears
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the effective date of the rule outside the termitory of the United States In consideration of the nature of
this amendment, the FAA has determined that the final rule will not have a significant economic impact.
positive or negative, on a substantial number of small businesses

International Trade Impact
Statement

This final rule contains an amendment that defers until January 2. |995, the effective date of the
anti-drug rule issued on November 21, 1988, with respect to employees located outside the territory of
the United States. The FAA has determined that this final rule will not have an impact on trade
opportunities for U.S. firms doing business overseas or on foreign firms doing business ir. the United
States.

Paperwork Reduction Act
Approval

The recordkeeping and reporting requirements of the final anti-drug rule. issued on November |4,
1988, were previously submitted 1o the Office of Management and Budget (OMB) for approval in
accordance with the Paperwork Reduction Act of 1980. The OMB approval is sunder contre! number
2120-0535. Because this final rule dues not amend the recordkeeping and reporting requirements, 1t is
not necessary 1o amend the prior approval received from OMB.

Federalism Implications

The final rule adopted herein will not have substantial direct effects on the States, on the
relationship between the national govemment and the States, or on the distribution of power and
responsibilities among the various levels of government. Therefore, in accordance with Executive
Order 12612, the FAA has determined that this final rule does not have sufficient federalism
implications to warrant preparation of a Federalism Assessment

C 'aclusion

This action defers the ef7ective date of the anti-drug [rule] for employees locatsd outside the
terriiory of the United States. This rulemaking action is intended to improve administration of the final
anti-drug rule.

For the reasons discussed in the preamble, and based on the findings in the Regulatory Flexibiliry
Determination and the International Trade Impact Analysis. the FAA has determined that this regulation
15 not major under Executive Order 12291. In addition, the FAA certifies that this regulation will not
have a significant economic impact, positive or negative. on a substantial number of small entities under
the criteria of the Regulatory Flexibility Act. This regulation is considered significant under Order DOT
2100.5, Policies and Procedures for Simplification, Analysis, and Review of Regulations. Because of
the absence of any costs related 1o this amendment. the FAA has determined that the expected impact of
this amendment is so minimal that it does not warrant a full regulatory evaluation

List of Subjects in 14 CFR | art 121

Air carmiers, Air transpontation, Aircraft, Aircraft pilots, Airmen, Airplanes. Aviation safety, Drug
testing, Narcotics. Pilots, Reporting and recordkeeping requirements. Safety, Transportation.
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motor carriers. Under this final rule, these persons must be tested no later than January 2, 1995 This

delay is being adopted 10 allow negotiation with foreign governments to continue in an orderly and
effective fashion.

DATES: This final rule s effective July 14, 1992. Compliance with requirement to test foreign-based
employees of foreign-domiciled carriers for drug use is extended until January 2, 1995

FOR FURTHER INFORMATION CONTACT Mr. David Miller, Office of Motor Carrier
Standards (202) 366-2981, or Mr. David Sett, Office of the Chief Counsel (202) 366-1392, Federal
Highway Administration, Department of Transportation, 400 Seventh Street. SW.. Washingion, DC
20590. Office hours are from 7:45 am 10 4:]5 p-m.. e.t, Monday through Friday, except legal holidays.

SUPPLEMENTARY INFORMATION: On November 21, 1988, the FHWA, along with other
agencies of the Depantment of Transponation, adopted regulations requiring pre employment/use,
periodic, posi-accident, reasonable cause and random drug testing

The drug testing required by these rules applies to some persons located outside of the United
States. However, the rules provided that they would not apply to any person for whom compliance
would violate the domestic laws or policies of another country. The rules provided that 49 CFR part
391 would not be effective until January 1, 1990, with respect to any person for whom a foreign
government contends that application of the rules raises questions of compatibility with that countrys
laws or policies, 53 FR 47134 (November 21, 1988).

On September 27, 1989, the FHWA issued a delay to the effective date 10 January [, 1991, 54 39546
(September 27, 1989).

On December 27, 1989, the FHWA published a revision to its drug testing rule to indicate that the
rule would not be effective until January 2, 1992, with respect 1o any foreign-based employee of a
for ign-domiciled carrier, 54 FR 53294 (December 27, 1989),

On April 24, 1991, FHWA published a revision to its drug testing rule to indicate that the rule
would not be effective until January 2, 1993, with respect to any foreign-based employee of a
foreign-domiciled carrier, 56 FR 18994 (April 24, 1991).

The Department of Transportation and other elements of the U S Governmient have entered into
discussions with foreign governments to attempt to resolve any conflict between our rules and foreign
government laws or policies. The additional time that the FHWA is allowin g would permit the
Depariment to try to achieve our goals of a drug-free transportation system while respecting the national
sovereignty of other countries.

In addition, this extension would comply with the intent of Congress in a recent Congressional
mandate passed in October 1991. The Omnibus Transportation Employee Testing Act of 1991, Public
Law 102-143, Title V. This Act directs the Secretary of Transportation and the Secretary of State to
discuss controlled substances and alcohol use testing with the Intemational Civil Aviation Organization
(ICAQ), and 10 determine ways and means to accomplish the strengthening and enforcing of existing
ICAO standards. The intent of Congress is to allow the Department 1o have further discussions with
other countries. The FHWA is continuing multilateral discussions with Canada and Mexico 1o allow
motor carriage of freight throughout these countries as unencumbered as possible.

To allow these discussions to progress in an orderly fashion, the FHWA and the DOT have
determined that additional compliance time is necessary. An additional delay of approximately rwo
years should provide sufficient time. Accordingly, this final rule postpones the date by which testing
prograras must commence for persons located outside the territory of the Untied States to January 2,
1995, including foreign-based employees of American companies (or their foreign subsidiaries.) This
action does not postpone testing for any other person, including U.S -based employees of foreign
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companies, including their American subsidiaries.
This delay is being adopted to allow negotiations with forzign governments to continue in an
orderly and effective fashion. Further notice and opportunity for comment are not required under the

regulatory policies and procedures of the Department of Transportation because it is not anticipated that
such action could result in the receipt of useful information. Therefore. the FHWA finds good cause
exists to publish this final rule without notice and comment, and 1o make it effective upon publication in

the Federal Register.
Rulemaking Analyses and Notices
Regulatory Impact

The action taken by the FHWA in this document defers the effective date that the FHWAs
controlled substances testing rules will apply 10 foreign-based employees of foreign-domiciled motor
carriers. This delay is being adopted 10 allow discussions with foreign governments (o continue in an
orderly and effective fashion. The FHWA, therefore. finds good cause to promulgate the amendment as
a final rule without prior notice and opportunity to comment.

Executive Order 12291 (Federal Regulation) and DOT Regulatory Policies and Procedures

The FHWA has determined that this document does not contain a major rule under Executive Order
12291. However, the FHWA considers this document 1o be significant because of public interest in the
drug testing program and the international impact of this document.

Regulatory Flexibility Act

It is anticipated that the economic impact of this rulemaking will be minimal. Therefore, a full
regulatory evaluation is not required. For this reason and under the criteria of the Regulatory Flexibiliry
Act, the FHWA hereby certifies that this action w.:: not have a significant economic impact on &
substantial number of small entities.

Executive Order 12612 (Federalism Assessment)

This action has been analyzed in accordance with the principles and criteria contained in Executive
Order 12612, and it has been determined that the final rules does not have sufficient federalism
implications to warrant the preparation of a Federalism Assessment

Executive Order 12372
(litergovernmental Review)

Catalog of Federal Domestic Assistance Program Number 20.217, Motor Carrier Safety. The
regulations impiementing Executive Order 12372 regarding intergovern-mental consultation of Federal

programs and activities apply to this program.
Paperwork Reduction Act

This rule does not contain a collection of information requirement for purposes of the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501 et seq.
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Federal Railroad Administration

49 CFR Part 219

[FRA Docket No. RSOR-6, Notice No. 33)
RIN 2130-AA43

Alcobol/Drug Regulations: Postponement of International Application
AGENCY: Federal Railroad Administration (FRA), DOT.

ACTION: Final rule.

SUMMARY: FRA issues a final rule delaying to January 2, 1995, the application of random drug
lesting requirements 10 railroad personnel based outside the United States. This delay in
implementation is adopted in order 10 allow negotiation with foreign governments to continue in an
orderly and effective fashion.

DATES: This final rule is effective on July 14, 1992,

ADDRESSES: Any petition for reconsideration should be subminted in triplicate 1o the Docket Clerk,
Office of the Chief Counsel (RCC-30), FRA. room 8201, 400 7th Street, SW ., Washington, DC 20590

FOR FURTHER INFORMATION CONTACT: Patricia V. Sun, Trial Attomey (RCC-30), FRA,
Washington, DC 20590 (Telephone: (202) 366-4002).

SUPPLEMENTARY INFORMATION: On November 21, 1988, the Federal Railroad Administration
published random drug testing requirements, 53 FR 47102, The random testing rule amended §219.3 of
the existing rule to provide that subpart G of the regulation does not apply to any person for whom
compliance with the subpart would violate the domestic laws or policies of another country and to
provide that the random testing rule (subpart G) would not apply until January 1, 1990, with respect to
certain foreign operations. On May 23, 1989, FRA amended the applicability provisions dealing with
operations of foreign railroads (54 FR 22284; May 23, 1989) by extending to January |, 1991, the date
on which Subpart G would become effective with respect to any employee whose place of reporting or
point of departure for rail transportation services is located outside the United States. [n order to
provide additional time for negotiations with foreign governments, FRA subsequently 1ssued two more
rules. the last of which extended this compliance date further (o January 1, 1993, 58 FR 18990, April 24,
1991. (Operations of foreign carriers have been subject to FRA alcohol/drug regulations other than
random testing since implementation in 1986, 49 CFR part 219; 50 FR 31508; Aug. 2, 1985, This
applicability is not affected by the action discussed here )

The Departments initial efforts in this area were focussed [sic] on discussions with Canada. because
the rules of five different modal administrations could affect Canadian businesses. During the past year,
discussions with other countries also have been held, and the difficulty of achieving effective bilateral
agreements has become clear. Although the DOT could allow its regulations to take effect even for
operations outside the U.S., the Department recognizes that (1) it would be difficult of U.S. carriers 1o
effectively implement the regulations without cooperation from foreign governments; (1) in response,
foreign governments could impose restrictions on U_S. operations; and. perhaps most importantly, ()
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there are distinct advantages to be gained in aligning foreign measures and U S. measures, especially as
they relate to international transportation operaticns. For these reasons. the U S. has decided (o pursue
muitilaterzl efforts.

In order to facilitate this process, FRA is postponing application of the random drug testing
requirements to foreign-based personnel until January 2, 1995, This schedule will apply to all such
foreign operations, whether or not there have been formal notifications of conflicts with local law or
policy. The postponement does not affect testing of U S -based employees.

Regulatory Procedures

FRA finds that notice and opportunity for comment are not necessary because the effect of the
amendment is 1o provide additional time for compliance. FRA also finds that providing such notice
would be contrary to the public interest because of the need to conduct ongoing intemational
negotiations in an atmosphere of comity and cooperation. FRA finds that there 15 good cause for
making this amendment effective less than 30 days from publication. since its effect is to provide
additional time for compliance.

This rule has been evaluated in accordance with existing regulatory policies. [t is not a major rule
under Executive Order 12291 but is significant as defined under DOT policies and procedures. The
amendment contained in the final rule does not have any significant paperwork, Federalism or economic
impact. To the extent any such impact exists, the amendments will lessen regulatory burdens by
increasing the time available to comply with regulations previously issued. Because the amendments do
not have any significant economic impact, FRA has not prepared a regulation evaluation It is certified
that this final rule will not have significant economic impact on a substantial number of small entities
under the provisions of Regulatory Flexibiliry Act (5 U SC. 60 et seq.)

Therefore. in consideration of the foregoing. part 219. uitle 49. Code of Federal Regulations is
amended as follows:

List of Subjects in 49 CFR Part 219

Alcohol abuse, Drug abuse, Drug testing, Penalties. Railroad safety. Reporting and recordkeeping
requirements, Safety, Transportation.

PART 219 |AMENDED)|
I. The authority citation for part 219 continues to read as follows
Autbority: 45 U.S.C. 431,437, and 438, as amended. Pub. L. No. 100-342; and 49 CFR 1.4%(m).
2. Section 219.3 is amended by revising paragraph (c) to read as follows-

§2193 Application,
L L] - L L]
(cX1) Subpart G of this pant shall not apply 10 any person for whom compliance with that subpart
would violate the domestic laws or policies of another country.
(2) Subpart G is not effective until January 2. 1995, with respect to any employee whose place of
reporting or point of depasture (home terminal) for rail transportation services is located outsid. the
ne
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territory of the United States.

Issued in Washington, DC, on June 29. 1992
Gilbert E. Carmichael,
Federal Railroad Administrator.
[FR Doc. 92-16359 Filed 7-13-92; 8:45 am)
DEPARTMENT OF TRANSPORTATION
Research and Special Programs Administration
49 CFR Part 199
[Docket PS-102; Amdt. No. 7]
RIN 2137-AC

Control of Drug Use in Natural Gas, Liquefied Natural Gas, and Hazardous Liquid Pipeline
Operations

AGENCY: Research and Special Pregrams Administration (RSPA), Depantment of Transportation
(DOT).

ACTION: Final nile; modification of implementation date.

SUMMARY: RSPA announces a delay in the effective date of regulations governing drug testin

insofar as those regulations would require testing of persons located outside the territory of '« | ~uted
States. Under this final rule, these persons must become subject to testing no later than Ja . I, [sic]
1995,

EFFECTIVE DATE: July 14, 1992.

FOR FURTHER INFORMATION CONTACT: Richard L. Rippert. Alcohol anu . Program
Manager, Office of Pipeli. Safety Enforcement (DPS-23), Research and Special Progra
Administration, 400 Seventh Street 5\, Washington, DC 20590 (Tel. 202-366-6227,

SUPPLEMENTARY INFORMAT. ON: On November 21, 1988, RSPA, a ong with other agencies of
the Department of Transportation, adopted regulations requiring pre-employment, post-accident,
reasonable cause, and random drug testing (53 FR 47084).

The drug testing required by these rules applies o some persons located outside of the United
States. However, the rules provided that they would not apply 1~ any person for whom compliance
would violate the domestic laws or policies of another country. The rules provided that 49 CFR pan
199 would not be effective until January 1, 1990, with respect 10 any person for whom foreign
government contends that application of the rule raises questions of compatibility with that countrys
laws « policies.

At the same time, RSPA stated that the Department of Transponation and other elements of the U.S
government would enter into discussions with foreign governments to attempt to resolve any coaflict
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Drug testing, Pipeline safety, Reporting and recordkeepir g requirements, Safety, Transportation
In view of the foregoing, 49 CFR part 199 is amended as follows
PART 199|AMENDED]
1. The authority citation for part 199 is revised to read as follows:
Authority: 49 App. US.C. 1672, 1674a, 1681, 1804, 18008, and 2002, 49 CFR 1.53.
2. Section 199.1(d) is revised to read as follows:
§199.1 Sm? ud.enupllnu.
. . .

(d) This part is not effective until January 2, 1995, with respect to any emplovee located outside the
territory of the United States.

Issued in Washington, DC_un July 2, 1992,

Dﬂ-ﬂ‘h-' n- H..t

Acting Administrator, Research and
Special Programs Administration.

[FR Doc, 92-16360 Filed 7-13-92; 8:45 am|
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Amdt. 199-8; Docket No. PS-129

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 121

Federal Highway Administration

49 CFR Part 391

Federal Railroad Administration

49 CFR Parts 217 and 219

Research and Special Programs Administration
49 CFR Part 199

Coast Guard

46 CFR Part 16
RIN 2105-ABS1; 2120-AC33; 2125-AC81; 2130-AA64; 2137-AB9S: 21 15-ADB4

Management Information System (MIS) For workplace Drug Testing Programs
ation (HHTWA)

AGENCIES: Federal Aviation Administration (FAA), Federal Highway Adminisis NSI'A ), and

Federal Railroad A¢ ninistration (FRA), Research and Special Programs Administration |
United States Coast Guard (USCG), DOT

ACTION: Final rules: common preamble.

SUMMARY: This document is a common preamble to five final rules being published :'\ w;f::lm
operating administrations of the Department of Transportation (FAA, FHWA, FRA. RSIA F““l
elsewhere in todays issue of the Federal Registe~. The Department needs employer drug ";" \veness
program data in order to address policy and program issues relative to the anti-drug rules '.;:ul

The FAA. FHWA. FRA. RSPA. and USCG final rules are published elsewhere in todays ¥ Aewll 4148
Register. These final rules require employers conducting druy testing to maintain and/of W :r-u dité
testing program data to the DOT Agency which has regulatory authority over the employ#l

will enhance the Departments ability 1o assess program efTectiveness and compliance

(N date
EFFECTIVE DATE Effective scm‘]l?. jm I, 1994, See scparate OAs rules for “ml"#
FOR FURTHER INFORMATION CONTACT: Dr. Donna Smith, Acting D""""".""mi:.‘:alr:"'
Enforcement And Program Compliance, Depanment of Transporation. 400 Tth St S5W . i
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2 Complexity of MIS

Since the Department is implementing the MIS prior to the issuance of final rules on alcohoi
prevention programs. akcohol testing program data elements have been removed from the MIS forms.
except for the two OAs that currently have alcohol testing requiremens (FRA and USCG) The
Department is still considering 2dding alcohol testing data reporting requirements 1o the final alcohol
testing rules required by the Omnibus Transpontation Employee Testing Act of 1991 Eventually, the
Department hopes to combine both drug and alcohol program data in a single MIS repont form for cach
OA where practical.

The Department has atempted to minimize the MIS reporting burden on employers. In
response to the comments and the findings from the pilot project. the Department has identified
additional ways to reduce the complexity of the MIS report forms and instructions, and. therefore, the
burden on employers. The critical data elements needed by the Department and its OAs have been
retained, while the format, organization and some of the proposed data elements have been consolidated
and simplified, resulting in shorter forms. To ease the reporting burden on emplovers that have no
positive test results we have developed simplified E-Z forms.

In response to the Departments inquiry, a significant number of commenters indicated that they
would prefer (or were interested in) electronically submitting the required data to the OAs. Therefore.
the Department is commitied to developing and providing a system that will allow employers to submit
their reports electronically. The OAs final rules specify the electronic systems currentls available for
employers reporting or plans for development of such. It is the Departments intention that all OAs will
eventually provide a system for electronic reporting.

3 Methodology

Commenters generally supported the need for the Department and its OAs to acquire anti-drug
program data. Some commenters suggested that there may be other, less burdensome ways 1o acquire
the data, such as obtaining the data from OAs audits of emplovers programs. We considered this
method. but the cost, both to the Federal government and the employvers. and the reduced utility of such
data make this infeasible. Data derived from ongoing inspections and audits would not cover common
timeframes (such as a calendar year) unless coliection of a previous vears data was used. For example
audits conducted in 1995 would collect only 1994 data, leading to considerable time lag in evaluating
program data. In addition, audit or irspection data would represent a significantly reduced sample of
industry since the audit force could not annually audit the approximately one million employers that are
covered by the rules. Audit samples are ofien biased, because they focus on employers who have poor
safety records or against whom complaints bave been lodged.

The Department requested a comment on the possibility of using & two-tiered system of reports
Under this methodology, some employers could have been required to report on the complete set of data
elements and some on a reduced set. Only two comments specifically addressed this issue and both
stated that a two-tier system would be 100 complex and unworkable The Depanments efforts to
develop a workable rwo-tiered process did lead 1o development of the E-Z form described earlier, for
use by employers whose drug testing programs have no positive test results.

Some commenters suggested requiring drug testing laboratories to report drug testing data to
DOT and 1o survey some Medical Review Officers (MROs). The Department and its OAs already have
access to aggregated laboratory data but it is not definitive (i.e., specific 1o each employer and regulated
industry), and. therefore, does not meet the Departments oversight needs. Laboratory data would not be
useful because it includes quality control specimen data and confirmed positive test results that have
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of implementing anti-drug programs. Most commenters did not address this issue, but of the ones that
did. most supported reporting cost data. A few stated that cost data would be uscless or inappropriate
Some commenters stated that it would be difficult to compile cost data and 1o standardize how it would
be reported. Others stated that it would have utility. but that it should come from industry, consortia
groups or associations. not individual employers.

While the Department believes cost data on the mandated elements of drug testing programs
(specimen co'lection, laboratory testing, employee tramning. and MRO services) would be useful in
assessing program effectiveness and cost-efficiency, difficulties in standardizing how much information
would be computed and interpreted, reduce its utiliry and increase the ourden for employers. OA rules
preambles further discuss this issue. The final rules do not require cost data reporting.

6. Data on Employee Drug Abuse
Prevention Training

Employee training and education are very important in substance abuse prevention programs
The Depart-ment has included MIS data elements to report employee training conducted to meet an OAs
requirement or 10 enhance workplace anti-drug pro-grams. Each OA anu-drug rule requires employers
to provide drug awareness training or education for covered employees and specific training for
supervisors who make reasonable suspicion test determinations. In general, commenters 10 the NPRM
on this issue stated that final rules should require MIS data only for the training mandated n the OAs
rules. Each OA rule addresses ine specific training data requirements applicable 1o its regulated
emplovers.

Some commenters recommended deleting the data element on actions taken in response to
refusal-to-test. The reason given is that the OA rules require employers 1o remove from safery sensitive
duties a person who refuses to take a drug test. Therefore. other employer actions (¢, termination,
suspension, transfer) would be beyond the scope of the rule. Some of the participants in the pilot test of
the MIS also supported deleting this data element. citing that information on the number of
refusals-to-test was sufficient. Three of the OAs have decided 1o drop this reporting element and
monitor this area through other means. Two of the OAs (RSPA and FAA) have decided to retain the
requirement 1o report personnel actions imposed in verified positive and refusal-to-test circumstances,
the preambles to the FAA and RSPA final rules discuss this 1ssue in detaii

7. Analysis of Changes In The Final
Rules

The following general changes from the proposed rules have been made in the OAs final rules

(a) In response to concems raised by commenters, the MIS report submission data is
changed from February 15 to March 15;

(b) The requirement for reporting data element (3). which proposed, in part, 1o require
periodic testing data, may be deleted if the particular OA no longer requires periodic testing or does not
require reporting of that data element.

(c) In response to comments and findings from the pilot project, the data element on actions
taken in response 1o a refusal to submit to & drug test, has been withdrawn from some OAs final rules.
Where it has been retained, the OA preamble 10 its final rule discusses the issue, including justification
for retaining the requirement.

(d) The OAs rules contain the MIS forms to be used by employers subject to their rules
The forms include modifications 1o the instructions and the forms based on the comments and pilot
project findings from employers and other respondents. OA rules will discuss requirements for
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employers to report data on employ ees that are covered by two or more OA regulations

(e) Each OA rule except the USCGs provides a standard. simpiified E-Z MIS report form
for use by employers whose drug testing programs have no verified positive tests. The USCGs MIS
form has been simplified to the point that they have determined a separate E-Z form 1s not necessary.

Taking into account these changes. as well as changes to current programs contained in the rules
a3 proposed. the DOT operating administrations estimate a new increase of approximately 12,500
burden hours of increased recordkeeping and reporting burden as compared with comparable DOT OA
information collection requirements for drug testing programs currently in place. On balance. this
represents less than a 1% increase over current levels. While there is a considerable reduction in some
individual OAs have made substantial efforts to minimize information collection burdens through the
means discussed in this preamble and the preambles to the final rules of the individual OAs.

Regulatory Process Matters

Each of the OA MIS rule preambles separately addresses a number of administrative marers
concerning compliance with administrative requirements in statutes, executive orders and Departmental
policies and procedures. Readers should refer to the individual OA rules for statements specific 1o each
rule.

Paperwork Reduction Act

The proposed information collection requirements contained in ths notices of proposed
rulemaking were reviewed by the Office of Management and Budget (OMB) under section 3504(H) of
the Paperwork Reduction Act (44 US.C 3501 et Seq.). Revisions of the information ~ollection
requirements contained in the final rules have been submitted to OMB for final approval A Federal
Register notice will be published when that approval has been obtained

Common Preamble for the Management Information System (MIS) Final Rules

Issued on December 13, 1993 in Washington. D.C
Federico Pea.
Secretary of Transportation.

David R. Hiimlu
Administrator, Federal Aviation
Administration.

M"_‘_" E. SIllln
Administrator, Federal Highway
Administration,

S. Mark Lindsey,
Acting Administrator, Federal
Railroad Administration,

Rose A. McMurray,
Acting Administrator, Research and
Special Programs Administration.
Sy g
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The OST NPRM proposed that MIS reports would require specific drug testing data elements on
standardized forms and these items were outlined in 49 CER part 40, §40.81. OST has elected not to
amend Part 40 by adding the provisions as proposed in §40.81. The MIS requirements for operator
reporting are set forth in this final rule. Elsewhere in todays Federal Register is a common preamble to
this and other DOT agency MIS final rules which addresses the common issues relevant to the MIS
requirements for the transportation industries.

The OST NPRM proposed that operators with employees who fall under two or more DOT
agency regulations requiring drug testing shall submit data to each agency for those emplovees covered
by that agency rule. Under this final rule, employees who perform functions covered by more than one
DOT agency shall be identified by the operator as 1o which covered function they will be reported
under. Drug testing data on dual covered employees shall be reported 1o RSPA and/or any other

approprate DOT agency.
Discussion of Comments

The comment period for RSPAs NPRM closed on April 14, 1993, and all comments received
were considered, as well as, the testimony of 16 individuals who presented statements at the three public
hearings held on February 26, 1993, in Washington. DC; on March 2, 1993, in Chicago, illinois; and on
March 5. 1993, in San Francisco, Califomia, respectively. RSPA received 46 comments in response 1o
the NPRM, including comments from 36 pipeline operators, three industry associations, Two consortia,
one state agency, and four from individuals. The majority of the commenters had no objection to the
basic concept of the MIS drug test reporting requirements as proposed. Several commenters indicated
that submission of such drug testing data to RSPA would support their position that substance abuse in
the pipeline industry is not widespread and that random test rates should be lowered. A number of the
commenters provided detailed comments on proposed changes to the MIS report format which included
such items as streamlining the reporting format, limiting the number of data elements. and suggested
submission dates for the reports.

Specific [ssues
Covered Employees Categories

Several commente=s indicated that requiring operators (o identify and report separately on
employees who perform operation, maintenance, or emergency-response functions would place an
undue burden on operators and provide no visible benefit to RSPA. They behieve this requirement
would increase the recordkeeping requirements for operators and increase associated costs of
maintaining records. Many operators, such as the Columbia Gas Distribution companies. indicated that
the overlap of job categories make it very difficult for operators to distinguish these job categories.

RS5PA Response

RSPA has determined that requiring operators (o classify employees by separate covered
employee categories, as proposed, is not feasible given the general overlap of employee functions
among the numerous operators within the pipeline industry. Therefore, the reporting format has been
revised (0 use one category, covered employees. rep-resenting all individuals who perform operation,
maintenance, or emergency-response functions on the pipeline

Repont Format
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Many commenters were opposed to one or more of the reporting elements proposed in the
NPRM. Comments submitted by Exxon and the Interstate Natural Gas Association of Amenica
(INGAA) addressed several areas of the form that they contended would present an undue burden in the
collection and reporting of data. These comments included objections to the proposed employee
categories outlined: dual coverage/reporting for employees covered by other DOT agencies: and, the
requirement Lo submit annual reports 10 later than February | 5th. Some operators objected to the size
and complexity of the report format and the numerous detailed instructions required to complete the
form. One consortium indicated that costs of designing software and implementing this type of
informational sofrware into the current drug management programs would be immense. Another
consortium. which represents numerous small operators and municipalities, suggested that consortia
should be allowed 1o report on behalf of the companies they serve, thus reducing the paperwork
required. Many operators provided suggested changes and modifications 1o reduce the recordkeeping
and reporting burden.

RSPA Response

RSPA has incorporated some of these refinements into the final MIS report forms, which appear
as exhibits A and B to this final rule. RSPA has elimirated the requirement (o report separately the
covered employees functions. To reduce the reporting burden on operators who have no verified
positive test results, RSPA has limited the information to be provided and has developed a simplified
E-Z form for submitting their reports.

RSPA has also reduced some of the MIS reporting burden on operators in this final rule based
on information developed from the MIS pilot project. A notice published on February 8. 1993, (58 FR
7506) sought volunteer panticipation of pipeline operators to evaluate the proposed MIS forms and
submission procedures. The MIS pilot project was coordinated with OST and the other DOT operating
admin-ir'rations. Seven operators were selected and received the MIS packages. Of the seven, six
operators were interviewed. Three of the operators did not complete the data collection forms, so oniy
four collection forms were available for analysis. The findings and conclusions from the pilot project
have been considered in the development of this final rule. A copy of the summanized findings has been
placed in the RSPA NPRM docket number PS-129.

The MIS pilot conciuded that drug testing data av silaoiliry 1s good for operators testing under
the RSPA rule. however, there are some data that cannot be provided due to overlap in employee
function Periodic testing is not required by the RSPA rule. Finally, covered employee training and
refresher training are not required by the RSPA drug testing rule

Instead of including the reporting forms as an appendix 10 Part 199, as proposed ir the NPRM,
RSPA is requiring data to be submitted to RSPA in the standard form and manner prescribed by the
Administrator. The current MIS report forms are published in todays Federal Register as exhibits A
and B immediately following this rule. RSPA has determined that while the drug testing data elements
are prope-ly a marter of regulation, the formazt in which the data are reported should remain within the
discretic., of th* Administrator, This will enable RSPA to make any revisions to the format that become
necessary withour .ndertaking additional rulemaking,

RSPA .ias also decided to issue separate final rules on the drug 27d alcohol portions of the
MIS  Therefore. alcohol testing program data elements are not included in this final rule or on the
reporting forms. Alcohol testing MIS reporting requirements would be included in a final rule to
implement alcohol n:.suse prevention programs. Separation of the drug and alcohol data elements
should reduce the burden « sociated with the use of a new form

Reporting Burden on Small Operators
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Some commenters opposed the extensive reporting requirements being proposed by RSPA
They indicated no justification for an approach that relies heavily on submitting all records to RSPA for
review. One operator stated that it does not believe that comprehensive data from all operators i3
required for RSPA to evaluate the effectiveness of the program. They suggested that RSPA could
determine what could comprise a representative sample of the industry and request specific data from
particular operators for purposes of making an evaluation.

RSPA Response

RSPA has determined that approximately 2,419 operators would be subject to the reporung
provisions of this final rule. RSPA estimates that approximately one-third of these operators have fewer
than 50 employees performing covered functions. RSPA believes that excluding these small operators
from the reporting requirement would not adversely effect the overall drug testing data that would
represent the pipeline industry. From time to time RSPA would survey these small operators and
require them to prepare and submit such reports to this agency This data would be analvzed and
compared with data being submitted by the large operators.

Therefore, RSPA is not requiring small operators (50 or fewer covered employees) to submit
annual MIS reports, at this time. The final rule includes a provision requiring small operators to submit
data to RSPA upon request. If at some future time, RSPA decides that annual data submission from
small operators is necessary, RSP 4 would undertake additional rulemaking.

Submission Date

Numerous commenters, including Southern Natural Gas, Hope Gas Inc. and INGAA,
recommended that the date for the submission of the MIS reports be revised. A wide varniety of dates
and reasons was suggested. Many operators are subject Lo other reporting requirements by other federal
and state regulatory agencies and many of these reponts. as well as the year-end financial statements, are
due at approximately the same time as the proposed February |5 deadline. The commenters indicated
that adding a month 1o the proposed submission date should alleviate some of the administrative
burdens associated with the numerous reporting obligations of the operators

RSPA Response

RSPA agrees that allowing operators until March |5 to submit thewr annual MIS drug testing
reports will not affect the timeliness of the data and will allow sufficient time for operators 1o compile
and prepare their reports. The final rule establishes a March |15 due date

Contractor Statistical Data

RSPAs NPRM discussed several issues regarding the inclusion of a contractors druv testing
statistical data in an operstors MIS drug report. RSPA sought comments on whether RSPA sheuld defer
for the first year the requirement that pipeline operators report information on contractor employees
drug testing results. RSPA was concerned sbout any potential difficulties in collecting data from
contractors and consortia. RSPA was also concerned about multiple reports with duplicative
information from contractors being submined by the various operators for whom the contractor may
perform services.

The majority of the commenters were opposed 1o requiring operators to collect and submit
contractor employee drug testing statistical data. The Amencan Gas Association (AGA) contends that
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Many operators have questioned RSPAs requirement to maintain the age of
applicants/employees who test positive or refuse to test under the current regulations. They contend that
collection of this data element provides no beneficial data.

RSPA Response

RSPA has revised the record-keeping requirements in §199.23(a)'2) to avoid duplicative
information collection requirements. Section 199.23(a)2) requires operators 10 keep cenain records on
employees who have a positive drug test result. including the type of test, and records that demonstrate
rehabilitation, if any. The required information includes.

(1) The functions performed by the emplovee,

(ii) The prohibited drug(s) used:

(m)  Disposition of the employee. and

(w1 The age of the employee.

The SIS report will require operators to maintain and report the information currently required
in items (1)-(ii1). as well as the type of test. RSPA has eliminated from record-keeping or reporting
requirements the fourth item concemning the age of each employee who failed a drug test RSPA does
not believe this is an essential duia element.

Reason for Expedited Effective Date

This ruie is being made effective in less than the 30 days from publication otherwise required by
law. With an effective date of January |, 1994, RSPA can ensure that information is collected under
this final rule for calendar year 1994 and, subsequently. that the benefits from this final rule are realized
without delay. Because the first report under this rule will not be due until March |5, 1995, and most of
the data must be maintained under pre-existing regulatory requirements, operators subject to this rule
will not be unduly burdened by an effective date of less than 30 days. RSPA has therefore determined
that good cause ex .is under the provisions o 5 11.S.C $53(dX3) to warrant an expedited effective date

Regulatory Analyses and Notices

E.O. 12866 and DOT Regulatory
Policies and Procedures

The final rule is part of a package of alcohol and drug testing regulation that is a significant
regulatory action under Executive Order 12866. It has been reviewed under this order. [t s significant
under DOT Regulatory Policies and Procedures (44 FR 11034, February 26, 1979) because it 15 of
substantial public interest. This final rule would cause minimal changes in the existing compliance
burden and cost of the anti-drug programs affected by the ar,.sndment. Therefore, we have not further
evaluated the costs and benefits of this final rule

Paperwork Reduction Act

The final rule sets forth new drug program information collection requirements. These
requirements have been submitted 10 the Office of Management and Budget (OMB) for approval under
the Paperwork Reduction Act of 1980 (44 U.S.C Chap. 35) and 5 CFR Pamt 1320 See common
preamble on status of Paperwork Act approval




Regulatory Flexibility Act

The final rule affects all entities subject to part 192, except operators of master meter systems
and liquefied petroleum gas (LPG) operators, 193, or 195, which are exempt. Master meter systems and
LPG operators constitute the bulk of small businesses or other small entities that operale gas pipeline '
systems subject to part 192. There are few. if any. small entities that operate hazardous liquid or carbon
dioxide pipelines subject to nart 195, or LNG facilites subject to part 193, Therefore. | certify under
Section 605 of the Regulatory Flexibility Act (5 U.S.C. 605) that this final rule would not have 2
significant economic impact on a substantial number of small entities

Executive Order 12612

This regulation will not have substantial direct effects on states. on the relationship between the
Federal Government and the states, or on the distribution of power and responsibilities among the
various levels of Government. Therefore. in accordance with Executive Order 12612 (52 FR 41685,
October 30, 1987), RSPA has determined that this regulation does not have sufficient federalism
implications to warrant preparation of Federalism Assessment.

List of Subjects in 49 CFR Part 199

Pipeline safety, Drug testing, Recordkeeping and reporting.
In consideration of the foregoing, RSPA is amending 49 CFR part 199 as follows:

PART 199 DRUG TESTING
l The authority citation for Part 199 is revised 1o read as follows

Autbority: 49 App. US.C. 1672, 1674a, 1681. 1804. 1808, and 2002, 49 CFR | $3

-

% Section 199.1 is amended by revising the second sentence of paragraph (a) to read as

follows:
I
|
|

§ 199.1 Scope and compliance.

(a) . . * However, this subpart does not apply to operators of master meter
svstems as defined in §191.3 of this chapter or to liquefied petroleum gas (LPG) operators

3 Section 199.23 is amended by revising paragraph (a)(2) to read as follows:
§199.23 Recordkeeping.

{"’i - L L]

(2} Records of employee drug test results that show employees who had a positive test. and
the type of test (e.g., post-accident), and records that demonstrate rehabilitation, if any, must be kept for
at least 5 years, and include the following information:

)] The function performed by each employee who had » positive drug test result
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(ii) The prohibited drug(s) that were used by an employee who had a positive drug test
(i) The disposition of each employee who had a positive drug test or refused a drug test
(e.g., termination, rehabilitation, removed from covered function. other)

- [ [ L] L]

4 Part 199 is amended by adding a new section 199,25 10 read as follows
§199.25 Reporting of anti-drug testing results.

(=) Each large operator (having more than 50 covered employees) shall submut an annual
MIS report to RSPA of its anti-drug testing results in the form and manner prescribed by the
Administrator, not later than March 15 of each year for the prior calendar vear (Januany | through
December 31). The Administrator shall require by written notice that small operators (50 or fewer
covered employees) not otherwise required 10 submit annual MIS reports to prepare and submit such
reports to RSPA.

(b)  Each repon, required under this section, shall be submited to the Office of Pipeline
Safety Compliance (OPS), Research and Special Programs Administration, Depaniment of
Trans-portation, room 2335, 400 Seventh Street, SW.. Washington, DC 20590.

(c) Each report shall be submitted in the form and manner prescribed by the Administrator
No other form, including another DOT Operating Administrations MIS form, is acceptable for
submission to RSPA,

(d) Each report shall be signed by the operators anti-drug program manager or designated
representative,

(e) Each operators report with verified positive test results or refusals to test shall include
all of the following informational elements:

(n Number of covered emplovees.

(2) Number of covered employe.s subject to testing under the anti-drug rules of another
operating admin-istration,

(3) Number of specimens collect-ed by type of test

(4) Number of positive test results. verified by a Medical Review Officer (MRO), by type
of test and rype of drug.

(5) Number of employee action(s) taken following verified positive(s). by type of action(s).

(6) Number of negative tests reported by an MRO by type of test

(T Number of persons denied a position as a covered employee following a venfied
positive drug test.

(8) Number of covered employees. returned to duty during this reporting period after
having failed or refused a drug test required under the RSPA rule

(9) Number of covered employees with tests v.rified positive by an MRO for multiple
drugs.

(10)  Number of covered employees who refused 1o submit to a random or non-random
(post-accident, reasonable cause, retumn-to-duty, or follow-up) drug test and the action taken in response
10 each refusal.

(11)  Number of supervisors who have received required initial tramning during the reporting
period.

(N Each operators report with only negative test results shall include all of the following
informational elements:

(1) Number of covered employees




Amdt. 199-9; Docket No. PS 128

DEPARTMENT OF TRANSPORTATION
Research and Special Programs Administration
49 CFR Part 199

[Docket No. PS-128,
Amdt. No. 199-9|

RIN 2137-AC121

Alcobol Misuse Prevention Program

AGENCY: Research and Special Programs Administration (RSPA), DOT
ACTION: Final rule.

SUMMARY: This final rule sets forth regulations requiring operators of gas, hazardous liquid and
carbon dioxide pipelines and liquefied natural gas (LNG) facilities subject to the pipeline safety
regulations to implement alcohol misuse prevention programs for employees who perform

safety-sens ive functions. This final rule is consistent with the aleohol rules of other operating
administrations (OAs) published elsewhere in today’s Federal Register. except that RSPA is not
requirng pre-employment or random testing. The final rule requires only post-accident, reasonabie
suspicion. retum-to-duty, and follow-up testing. This rule requires operators to remove from
safety-sensitive funcuons employees who engage in prohibited alcohol conduct. and not permit them to
return to those functions until specific requirements are met, Operators must provide covered
employees with written materials that specifically identify the employees covered by the rule, explain
the requirements of the rule, and establith the consequences of engaging in prohibited conduct.
Operators must maintain records concerning their programs and repont data regarding employee alcohol
misuse to RSPA annually. The rules are intended to ensure an alcohol-free workplace, and increase the
overall safery of pipeline operations.

EFFECTIVE DATE: This rule is effective March 17, 1994

FOR FURTHER INFORMATION CONTACT: Mr. Richard L. Rippen, Office of Pipeline Safery
Compliance, RSPA, DOT, 400 Seventh Street, SW.. Washington, DC 20590-0001 (202 3666223), or the
RSPA Dockets Unit, (202) 366-4453, for copies of this final rule or other material in the docket

SUPPLEMENTARY INFORMATION:
Background

On December |5, 1992, RSPA published a Notice of Proposed Rulemaking (NPRM) (57 FR 59712) 10
require pipeline operators of gas, hazardous liquid and carbon dioxide pipelines and liquefied natural
gas (LNG) facilities, who are subject to 49 CFR part 192. 193, or 195, 10 implement alcohol misuse
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prevention programs for employees who perform certain covered functions. The NPRM proposed to
exempt from the alcohol rules operators of "master meter sy stems” and “liquefied petroleum gas™ (LPG)
operators.

The comment period on the NPRM closed on Apnl 14, 1993, and all comments received were
considered. including the testimony of 16 individuals who presented statements at the three public
hearings held on February 26, 1993. in Washington. DC; on March 2, 1993, in Chicago, llinois, and on
March 5, 1993, in San Francisco, California. RSPA received written comments from |08 persons
including 75 pipeline operators, cight pipeline industry associations. seven individuals, five labor
unions, four state agencies, three contractors. two consortiums, two vendors, one law firm and one
Federal agency. All writen comments, as well as the hearing transcripts and any statements or other
materials submitted at the hearings, have been placed in the docket.

OST Common Preamble

As part of the DOT-wide alcohol misuse prevention rulemaking effort DOT issued a common
preambie 1o all of the related NPRMs that were published on December |5. 1993 (57 FR 59382, e1 5eq
). The common preamble precedes this document in today’'s Federal Register and should be read first
' ensure a complete understanding of today's substantive final rule. This common preamble zontains a
thorough discussion of the comments submitted 1o the DOT alcohol docket and responds 1o comments
submitted to the various DOT agency dockets that raised multi-modal aspects of the final rules or the
Act

Discussion of Commeats
Authority for RSPA Regulation of Alcohol Misuse.

The majority of the commenters strongly objected to the mandatory imposition of alcohol
misuse regulations, as proposed for the pipeline industry. They contended that: (1) Alcohol testing of
pipeline operators is not required under the provisions of the Omnibus Transportation Employee Testing
Act of 1991 (Omnibus Act); (2) the pipeline .adustry has an excellent safery record: (1) RSPA lacks a
factual basis or statistical data that would support a finding of any alcohol-related pipeline accidents,
and (4) the proposed alcohol regulations would violate the Fourth Amendment of the Constitution
However, some commenters expressed support for inclusion of a limited alcohol testing program
consisting of posi-acc.dent and reasonable suspicion testing elements and support for development of a
“pilot or demonstration” alcohol program to be conducted by RSPA and various pipeline industry
associations. The pilot program would be implemented by operators to develop statistical dats which
would support the need for an extensive alcohol testing program or data that would indicate
implementation of a limited alcohol misuse prevention program was more feasible for the entire
industry

Most commenters opposed the proposed alcohol program. or suggested modifications 1o Wwilor
the program 10 the needs of the pipeline industry. Several commenters noted that the pipeline industry
is not covered by the Omnibus Act. Commenters stated that there is no indication that there is an
alcohol problem in the pipeline industry, and thus there is no Justificstion for imposing Federal
regulation. Commenters also stated that pipelines pose different safety risks than other forms of public
transporiation because they do not carry passengers.

RSPA Response. RSPA is today issuing a final rule on alcohol testing based on its own existing
statutory authority to promote safety and to ensure general application of DOT's sicohol misuse
regulations to all employees performing safety-sensitive functions in the transportation industries. The
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of master meter systems or LPG operators. The terms “covered functions™ and “safery-sensitive
functions” as used here and in the common preamble are synonymous and refer to the performance of an
operation, maintenance, or emergency-response function per-formed on a pipeline or an LNG facility
The term "safety-sensitive function™ is used in the Omnibus Transportation Employee Testing Act 1o
describe functions which employees perform.

Operators may combine their RSPA drug and aicohol programs. This final rule is consistent
with the other OA rules in order to minimize, 1o the extent possible. any compliance burden for
Operators subject to the rules of more than one OA. Because RSPA is not imposing pre-employment
testing, the definition of a “covered employee” does not include an applicant for employment

In the NPRM, RSPA solicited comment on five issues regarding implementation of the
proposed aicohol regulations. The questions and comments are summarized belnw:

1. Are there covered functions the performance of which appears to sufficiently implicate
safety to warrant regulating alcohol-related conduct and imposition of a testing requirement?

Several commenters indicated support for requiring only post-accident and reasonable suspicion
testing to be maridated by RSPA. Many commenters indicated that pre-employment. random n.
retum-to-duty were costly and unnecessary as proposed in the NPRM. Tt - commenters st pored the
current definition of "employee” in the drug testing regulations, and stated that the defin:: iid not
be expanded. RSPA agrees that the proposed definition of "employee” is adequate and |
expanded it As discussed above, the final rule does not require either pre-employment . lun
Ltesting.

2. Do pipeline operators have any data on the size of the population that v be affected anc
the incidence of alcohol misuse by 11:/s population?

Many operators stated th -y currently have company-mandated alcohol testir | cies in place.
These provisions cover testing in p_st-accident and reasonable suspicion situstions. Some commenters
indicated zero incidence of alcohol misuse. During the development of the drug testing regulations,
many commenters suggested that RSPA include alcohol testing as & tested substance in any required
testing program. They also pointed out that alcohol is probably the substance most abused by the
public. As discussed above, the lack of data in the pipeline industry does not mean that there is not a
problem with alcohol misuse. Therefore. RSPA is requiring a limited alcohol misuse program for the
pipeline industry.

3. What additional costs would be incurred by inclusion of other functions and what would be
the offsetting benefits (c.g., in terms of accident prevention. productivity, employee lost ume)?

Many commenters agreed that increasing the scope of covered employees, especially if random
testing were implemented, would substantially increase the costs associated with the regulations
Administrative costs and employee lost time would be increased. Furthermore, inconsistencies develop
if alcohol regulations are implemented and differences in scope of coverage between the drug and
alcohol testing programs were 1o occur. This would lead to drug and alcohol testing programs covering
different employees. Therefore, the final alcohol rule applies 10 the same covered functions as the drug
rule.

4. Does the industry or public have any information on alcohol-related acci-dents?

Many commenters argued that RSPA, DOT and the National Transportation Safery Board
(NTSB) have no statistical data 10 support alcoho!-related sccidents. Some commenters believe that ir
the absence of a comprehensive factual analysis. it is unreas.nable to conclude that all the propused
types of federally-mandated alcohol testing should be required in the pipeline industry. As discussed
above, RSPA has carefully evaluated all facets of the aicohol testing regulations including the required
types of testing, categories of covered employees, costs associated with implementation of a testing
program and the societal benefits. RSPA has determined that implementation of a limited alcohol

lesting program is appropriate.
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5. Are there other ways that RSPA could reduce the burden on small operators?

Many commenters believe that a limited program such as post-accident and reasonable
suspicion testing could be effectively implemented and would not adversely affect the numerous small
gas operators. They suggested that allowing the use of non-evidential breath testing devices for
screening would lower the overall costs of the entire program. Several commenters suggested that
operators with less than 50 employees be excluded from the requirements of alcohol testing. To reduce
the burden on small entities, the final rule exempts master meter operators and LPG operators. For all
other operators, the final rule eliminates the requirement for random and pre-employment testing In
addition, RSPA has deternined that small operators (50 or fewer covered employees) should be
excluded from the annual submission of an alcohol MIS report to lessen the burden. RSPA will
periodically conduct a sampling of the small operators alcohol programs. Discussion of alternatives for
testing methods devices is contained in the common preamble published elsewhere in today's Federal
Register. Although DOT is not permitting the use of non-evidential breath testing devices. the final
rule permits the use for screening of certain evidential devices that are less costly and in the future will
allow use of other devices (for screening) that we approve as meeting DOT criteria

Reasonable Suspicion Testing

Many commenters indicated they were frustrated by use of the phrase "reasonable suspicion”
for alcohol testing when the term “reasonable cause” is used in the drug testing regulations. Some
commenters sup-ported the NPRM proposal that a supervisor who makes the determination that
reasonable suspicion exists to test a covered employee shall not conduct the breath alcohol test on that
employee, if another supervisor is readily available. Other commenters indicated that alcohol testing
should not be conducted by supervisors, but should be handled by the operator's contract collectors

RSPA Response. RSPA considers the two terms (o be synonymous. The term "reasonable
suspicion” is used in the Omnibus Act. and for consistency with other OA alcohol rules. this final rule
uses the term “reascnable suspicion.” RSPA will consider amending the drug rules to adopt the same
terminology. RSPA is concerned about the potential for abuse and harassment of an employee, if the
53 1¢ supervisor who makes the determination that reasonable suspicion exists also conducts the breath
test on the employee. Therefore, RSPA has revised this provision to stipulate that the supervisor who |
makes the determination that reasonable suspicion exists shall not conduct the breath alcohol test on that
employee.

Pre-Dury Use. The NPRM proposed 1o require each operator to prohibit a covered employee
from using alcohol within four hours prior to performing safety-sensitive functions. The final rule
adopts an amended provision that prohibits using alcoho! within four hours prior to performing covered
functions, or within the period of time afier an employee has been notified to report to duty to respond
1o an emergency. In the pipeline industry, an operator commonly has only a limited number of
employees or a single employee qualified and available to respond in an emergency situation. In such a i
case, an employee may be in an unofficial "on-call” status. For example, an employee who finished
work for the day and returned home, had & beer at 6:00 p.m_, and was called at 8:00 p.m. to respond to
an emei gency, would be prohibited from using alcohol from 8:00 p.m. until completion of the
safery-sensitive duties. This provision is intended to be used only for einergency situations where an
operator has no other recourse. Even in an emergency situation, however, if an operator notifies an
employee to report, and the operator believes the employee cannot perform because he or she is
impaired by alcohol, the operator should not permit the emplovee to perform safetv-sensitive functions
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mater of regulation, the format in which the data are reported should remain within the discretion of the
Administrator. This will enable RSPA to make any revisions to the format that become necessary
without undertaking additional rulemaking Because RSPA does not have regulatory authority over
consortia. the final rule requires operators to submit MIS reports. An operaior may make arrangements
with a consortium 1o provide data to the operator in whatever format the operator desires. but the
responsibility for submitting drug and alcohol MIS reports to RSPA remains with the operalor

Contractor Compliance

The NPRM proposed that contractor employees should be included in the group of employees
that must undergo alcohol misuse testing because their Job performance is no less cntical than the
performance of employees who work directly for operators. RSPA proposed limiting the employees.
including contractors, covered by the alcohol misuse rule to those who perform operation, maintenance,
or emergencyresponse functions, on the pipeline or LNG facility, that are regulated under part 192, 193,
or 195. Seven commenters indicated that RSPA should exclude contractor emplovees from the
definition of "employee.” Some commenters suggested that RSPA should be responsible for ensuring
that contractor employees are in compliance with parts 40 and 199,

RSPA Response. RSPA believes that contractor employees must be included in the group of
employees subject to the alcohol misuse provisions. The performance of safery-sensitive functions by
contract employees is no less critical than the perfornance of the employees who work directly for
operators

Advisory Comminee Reviews

Section 4(b) of the Natural Gas Pipeline Safety Act of 1968, as amended (49 U S.C 1673(b)).
and Section 204(b) of the Hazardous Liquid Pipeline Safety Act of 1979, as amended (Pub. L 97-468.
January 14, 1983), each provide that proposed amendments to safety standards established under the
statutes be suomitted to the pipeline advisory committees for consideration Of the 14 ballots received.
12 were in favor of implementing an alcohol misuse prevention program and 2 were opposed. The
advisory members comments indicate they are generally in favor ui an alcohol testing prevention
program for the pipeline industry which has limited testing provisions (post-accident and reasonable
suspicion) such as those discussed in this final rule.

In January 1993, copies of the NPRM were mailed to each member of the Technical Pipeline
Safety Standards Committee and the Techn.cal Hazardous Liquid Pipeline Safety Standards
Comminee. On November 29, 1993, RSPA mailed additional copies of the NPRM to each member. and
requested that the committees vote by mail on the proposals in the NPRM. and provide any additional
comments

Reguiatory Analyses and Notices
E.O. 12866 and DOT Regulatory Policies and Procedures

The final rule is a significant regulatory action under Executive Order 12866, and has been
reviewed under that order. [t is significant under DOT Regulatory Policies and Procedures (44 FR
11034, February 26. 1979) because it is of substantial public interest. A regulatory evaluation is

available for review in the docket. RSPA has evaluated the industry-wide costs and benefits relating to
the implementation of the alcohol misuse prevention program for pipeline operators. RSPA has
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calculated the total cost of this program for the first yearto be $1.876.270 The exclusion of
pre-employment and random testing from the final rule has provided a substantial reduction in the 101al
cost of the alcohol program. We have projected vearly program costs of $186.407. with a shight
increase every third year to allow for major equipment overhaul which would project a total program
cost of $258,907. The total 10-year program costs are estimated to be $3.806.745  The total 10-year
discounted costs are projected to be $3.270,684 (uses net present value at %)

RSPA believes that major cost benefits will accrue from this rule, including the presention of
potential injuries, fatalities and property losses resulting from accidents antributed 10 alcoho! nisuse.
and improved worker productivity and estimates the savings to be §15.344.000

Paperwork Reduction Act

The final rule sets forth new alcohol misuse prevention program requirements and includes information
collection requirements subject to the Paperwork Reduction Act. These requirements have been
submitied to the Office of Management and Budget (OMB) for approval under the Paperwork Reduction
Act of 1980 (44 U.S.C. Chapter 35) and $ CFR Pant 1320. Information collection require-ments are not
effective until Paperwork Reduction Act clearance has been received

Regulatory Flexibility Act

The final rule affects all entities subject to part 192, 193, or 195, except operators of master
meter systems and liquefied petroleum gas (LPG) operators, which are exempt. Master meter systems
and LPG operators constitute the bulk of small businesses or other small entities thar operale gas
pipeline systems subject to part 192. There are few, if any, small entities that operate hazardous liquid
or carbon dioxide pipelines subject to part 152, or LNG facilities subject to part 193 Therefore. |
certify under Section 605 of the Regulatory Flexibility Act (5 U S.C ) that this final rule will not have a
significant economic impact on a substantial number of small entities

Executive Order 12612

This regulation will not have substantial direct effects on states, on the relationship berween the
Federal Government and the states, or on the distribution of power and responsibilities among the
vanous levels of Government. Therefore, in accordance with Executive Order 12612 {52 FR 41685,
October 30, 1987), RSPA has determined that this regulation does not have sufficient federalism
implications to warrant preparation of a Federalism Assessment

List of Subjects in 49 CFR Part 199
Alcohol resting, Drug testing, Pipeline safery, Recordkeeping and reporting
In consideration of the foregoing. RSPA is amending 49 CFR Part 199 as follows
I. The title for Part 199 is revised to read as follows

PART 199 - DRUG AND ALCOHOL TESTING

2. The authority citation for pant 199 continues to read as follows:
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Authority 49 App. U.S.C. 1672, 1674a, 1681. 1804, 1808, and 2002. 49 CF2 | $3

3. Sections 199 | through 199.25 are designated as subpart A. and subpart B is added 10 read as

tollows

Subpart BAlcohol Misuse Pre-vention Program

Sec

199200 Purpose

199.201 Applicability.

199.202 Alcchol misuse plan.

199.203 Alcohol iesting procedures.

199205 Definitions

199207 Preemption of state and local laws.

199.209 Other requirements imposed by operators.
199211 Reguirement for notice.

199.213 Starung date for alcohol testing programs.
199.215 Alcohol concentration,

199.217 Onduty use,

199219 Preduty use.

199 221 Use following an accident.

199 223 Refusal to submit to a required alcohol teei
199.225 Alcohol tests required.

199.227 Retention of records.

199229 Reporting of alcohol testing  results.

199.231 Access to facilities and records.

199 233 Removal from covered function

199.23% Requireu evaluation and testing.

199 237 Other alcoholrelated conduct.

199 239 Operator obligation to promulgate a policy on the misuse of alcohol
199 241 Traiming for supervisors.

199 243 Referral, evaluation, and treatment.

199.245 Contractor employees.
Subpart BAlcohol Misuse Pre-veation Prosram
§199.200 Purpose.

The purpose of this subpar is 10 establish programs designed 1o help prevent accidents and
injuries resulting from the misuse of alcohol by employees who perform covered functions for operators
of certain pipeline facilities Lutect to parts 192, 193, or 195 of this chaprer

§199.201 Applicability.

This subpart applies to gas, hazardous liquid and carbon dioxide pipeline operators and
liquefied natural gas operators subject to parts 192, 193, or 195 of this chapter. However, this subpan
does not apply to operators of master meter systems defined in §191.3 or liquefic ' petroleum gas (LPG)
operator as discussed in §192.11 of this chapter.
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§199.202 Alcobol misuse plan.

Each operator shall maintain and follow a wrirten alcohal misuse plan that conforms 1o the
requirements of this subpart and the DOT procedures in Part 40 of this title. The plan shall contain
methods and procedures for compliance with all the requirements of this subpan, including required

testing, recorckeeping, reporting, education and training elements
§199.203 Alcohol testing procedures.

Each operator shall ensure that all alcohol testing conducted under this subpart complies with
the procedures set forth in part 40 of this title. The provisions of 49 CFR part 40 that address alcohol
testing are made applicable to operators by this subpart.

§199.205 Definitions.

As used in this subpant:

Accident means an incident reportable under pant 191 of thiy chapter involving gas pipeline
facilities or LNG facilities, or an accident reportable under part 195 of this chapter inv alving hazardous
hiquid or carbon dioxide pipe!ine facilities.

Administrator means the Admin-istrator of the Rescarch and Special Programs Administration
(RSPA), or any person who has been delegated zuthority .~ lie matter concerned.

Alcohol means the intoxicating agent in beverage alcoii. . ethyl alcohol or other low molecular
weight alcohols including methy! or isopropy! alcohol.

Alcohol concentration (or content) means the alcoho! in a volume of breath expressed in terms
of grams of alcohol per 210 liters of breath as indicated by an evidential breath test under this subpart.

Alcohol use means the consumption of any beverage, mixture, or preparation, including any
medication. containing aicohol.

Confirmation test means a second test. following a screening test with a result 0 02 or greater,
that provides quantitative data of alcohol concentration

Consortium means an entity, including a group or association of emplovers. recipients, or
contractors, that provides alcohol testing as required by this subpart or other DOT alcohol testing rules
and that acts on behalf of the operators.

Covered employee means a person who performs on a pipeline or at an LNG facility an
operation, main-tenance. or emergencyresponse function regulated by parts 192, 192, or 195 of this
chapter. Covered employee and individual or individual 1o be tested have the sanie meau.ng lor the
purposes of this subpart. The term covered emplovee does not include clerical. truck driving,
accounting, or other functions not subject to parts 192, 193, or 195 The person may be employed by
the operator, be a contractor engaged by the operator, or be employed by such a vontractor

Covered function (safety-sensitive function) means an operation, maintenance, or
emergency-response function that is performed on a pipeline or LNG facility and the function is
regulated by pants 192, 193, or 195.

DOT agency An agency (or operating administration) of the United States Department of
Transportation administering regulations requiring alcohol testing (14 CFR parts 61, 63, 65, 121, 135;
49 /cfr carts 199m 219m 382, and 654 in accordance with part 40 of this title.

Employer or operator means a person who owns or operates 1 pipeline or LNG facility subject
io parts 192, 193, or 195 of this chapter.

Performing (a covered function): An emplovee is considered to be performing a covered
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function (safery-sensitive function) during any period in which he or she is actually performing, ready to
perform, or immediately available to perform such covered functions

Refuse to submit (to an alconol test) means that a covered employee fails 10 provide adequate
breath for testing without a valid medical explanation after he or she has received notice of the
requirement to be tested in accordance with the provisions of this subpart. or engages in conduct that
clearly obstructs the testing process.

Screening test means an analytical procedure to determine whether a covered em ployee may
have a prohibited concentration of alcohol in his or her system.

State agency means an agency of any of the several states, the District of Columbis. or Puerto
Rico that participates under section S of the Natural Gas Pipeline Safety Act of 1968 (49 App, US.C.
1674) or section 205 of the Hazardous Liquid Pipeline Safety Act of 1979 (49 App. US.C. 2009)

Substance abuse professional means a licensed physician (Medical Doctor or Doctor of
Osteopathy), or a licensed or centified psychologist, social worker. employee assistance professional, or
addiction counselor (certified by the National Association of Alcoholism and Drug Abuse Counselors
Cenification Commission), with knowledge of and clinical experience in the diagnosis and treatment of
alcoholrelated disorders.

§199.207 Preemption of State and local laws.

(a) Except as provided in paragraph (b) of this section, this subpart preempts any State or local
law, rule, regulation. or order to the extent that:

(1) Compliance with both the State or local requirement and this subpart 15 not possible,

(7) Compliance with the State or local requirement is an obstacle to the accomplishment and
execution of any requirement in this subpart; or

(3) The State or local requirement is a pipeline safery standard applicable to interstate pipeline
faciluies

(b) This subpart shall not be construed to preempt provisions of State criminal law that impose
sanctions for reckless conduct leading to actual inss of life, injury, or damage (o property, whether the
provisions apply specifically to transportation ciployees or employers or to the general public

§199.209 Other requirements imposed by operators.

Except as expressly provided in this subpa-t. nothing in this subpart shall be construed to affect
the authority of operators, or the rights of employees, with respect 1o the use or possession of alcohol,
including authority and rights with respect to alcohol testing and rehabilitation

§199.211 Requirement for notice.

Before performing an alcohol test under this subpart, each operator shall notify a covered
employee that the alcohol test is required by this subpart. No operator shall falsely represent that a test
ts administered under this subpart.

§199.213 Starting date for alcobol testing programs.

(a).Large operators. Each operator with more than fifty covered employees on February 15,
1994 shall implement the requirements of this subpart beginning on January |, 1995
(b) Small operators. Each operator with fifty or fewer covered employees on February 15, 1994
shall implement the requirements of this subpart beginning on January |, 1996
214
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(c) All operators commencing operations afer Februars 15, 1994 shall have an alcohol misuse
program that conforms to this subpan by January 1, 1996, or by the date an operator begins operations.
whichever is later,

§199.215 Alcohol concentration.

Each operator shall prohibit a covered emplovee from reporting for duty or remaining on duty
requiring the performance of covered functions while hav ing an alcohol concentration of 0.04 or
greater. No operstor having actual knowledge that a covered employee has an alcohol concentration of
0.04 or greater shall permit the employee to perform or continue to perform covered functions

§199.217 On-duty use.

Each operator shall prohibit a covered employee from using alcohol while performing covered
functions. No operator having actual knowledge that a covered employee 1s using alcohol while
performing covered functions shall permit the employee to perform or continue to perform covered
functions.

§199.219 Pre-duty use.

Each operator shall prohibit a covered employee from using alcohol within four hours prior to
performing covered functions, or. if an employee is called to duty to respond to an emergency, within
the ime period after the employee has been notified to report for duty. No operator having actual
knowledge that a covered employee has used alcohol within four hours prior to performing -overed
functions or within the time period after the employee has been notified to report for duty shall permut
that covered employee 1o perform or continue 10 perform covered functions

§199.221 Use following an accident.

Each operator shall prohibit a covered employee who has actual know ledge of an accident in
which his . her performance of covered functions has not been discounted by the operator as a
contributing factor to the accident from using alcohol for eight hours following the accident, unless he
or she has been given a postaccident test under §199.225(a), or the operator has determined that the
employee’s performance could not have contributed to the accident.

§199.223 Refusal to submit to a required alcohol test.

Each operator shall require 8 covered employee 1o submit to 3 postaccident alcohol test required
under §199.225(a), a reasonable suspicion alcohol test required under §199 225(b). or a followup
alcohol test required under §199.225(¢) No operator shall permit an emplosee who refuses to submit to
such a test to perform or continue to perform covered functions

§199.225 Alcobol tests required.
Each operator shall conduct the following types of alcohol tests for the presence of alcohol:
(a) Post-accident. (1) As soon as practicable following an accident, each operator shall test each

surviving covered employee for alcohol if that employee's performance of a covered function either
contributed to the accident or cannot be completely discounted as a contributing factor to the accident
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The decision not to administer a test under this section shall be based on the operator's determination,
using the best available information at the time of the determination, that the covered employee's
performance could not have contributed 1o the accident

(2) If a test required by this section is not administered within 2 hours following the accident.
the operator shall prepare and maintain on file a record stating the reasons the test was not promptly
administered. If a test required by this paragraph is not administered within 8 hours following the
accident. the operator shall cease artempts 10 administer an alcohol test and shall state in the record the
reasons for not administering the test.

3) A covered employee who is subject 1o postaccident testing whe fails to remain readily
availat .« for such testing, including notifying the operator or operator representative of hisher location
'f he/she leaves the scene of the accident prior to submission to such test, may be deemed by the
operator to have refused to submit to testing. Nothing in this section shall be construed to require the
delay of necessary medical antention for injured people following an accident or to prohibit a covered
empioyee from leaving the scene of an sccident for the period necessan 10 obtain assistance in
responding to the accident or 10 obtain necessary emergency medical care.

(b) Reasonable suspicion testing. (1) Each operator shall require a covered emplovee to submat
10 an alcohol test when the operator has reasonable suspicion to believe that the employze has violated
the prohibitions in this subpart.

(2) The operator's determination that reasonable suspicion exi<s 1o require the covered
employee to undergo an alcohol test shall be based on specific, contem poraneous. articulable
observations concerning the appearance. behavior, speech, or body odors of the emplovee. The required
observations shall be made by a supervisor who is trained in detecting the symptoms of alcohol misuse,
The supervisor who makes the determination that reasonable suspicion exists shall not conduct the
breath alcoho! test on that employee.

(3) Alcohol testing is authorized by this section only if the observations required by paragraph
(bX2) of this section are made during, just preceding, or just after the period of the work day that the
employee is required to be in compliance with this subpart. A covered emplovee may be directed bv the
operator 10 undergo reasonable suspicion testing for alcohol only while the employee is performing
covered functions; just before the employee is to perform covered functions. or just after the emplovee
has ceased performing covered functions.

(431} If a test required by this section 1s not administered within 2 hours following the
determination under paragraph (b)2) of this section, the operator shall prepare and maintain on file a
record stating the reasons the test was not promptly administered. If a test required by this section 15 not
administered within 8 hours following the determination under paragraph (bX2) of this section, the
operator shall cease attempts 1o administer an alcohol test and shall state in the record the reasons /or
not admimistering the test. Records shall be submitted to RSPA upon request of the Admnistrator

(1i) Notwithstanding the absence of a reasonable suspicion elcohol test under tus section, an
operator shall not permit a covered employee to report for duty or remain on duty requiring the
performance of covered functions while the employee is under the influence of or impaired by alcohol.
as shown by the behavioral, speech, or performance indicators of alcohol misuse, nor shall an operator
permut the covered employee to perform or continue (o perform covered functions, until

(A) An alcohol test is administered and the employee's alcohol concentration measures less than
0.02; or

(B) The start of the employee's next regularly scheduled duty period, but not less than 8 hours
following the determination under paragraph (2) of this section that there is reasonable suspicion to
believe that the employee has violated the prohibitions in this subpart.

(iii) Except as provided in paragraph (b} 4Xii), no operator shall take any action under this
subpart against a covered employee based solely on the employee's behavior and appearance in the
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absence of an alcohol test. This does not prohibit an operator with the authonity independent of this
subpan from taking any action otherwise consistent with law

() Return-to-duty testing. Each operator shall ensure that before a covered employee retums o
duty requiring the performance of a covered function after engag.ng 1n conduct prohibited by
§§199.215 through 199.223, the emplovee shall undergo a returnto duty alcohol test with a result
indicating an alcohol concentration of less than 0.02

(d) Follow-up testing.(!) Following a determination under §199 243(b) that a covered employee
is in need of assistance in resolving problems associated with alcohol misuse. each operator shall ensure
that the employee is subject to unannounced followup alcohol testing as directed by a substance abuse
professional in accordance with the provisions of §199.243(c)X2X ).

(2) Follow-up testing shall be conducted when the covered employee is performing covered
functions: just before the employee is to perform covered functions: or just after the emplovee has
ceased performing such functions.

(e) Retesting of covered employees with an alcohol concentration of 0.02 or greater but Jess
than 0.04. Each operator shall retest a covered employee to ensure compliance with the provisions of
§199.237, if an operator chooses 1o permit the employee 1o perform a covered function within 8 hours
following the administration of an alcohol test indicating an alcohol concentration of 0 02 or greater b
less than 0,04,

§199.227 Retention of records.

(a) General requirement. Each operator shall maintain records of its alcohol misuse prevention
program as provided in this section. The records shall be maintained in a secure location with
controlled access.

(b) Period of retention. Each operator shall maintain the records in accordance with the
following schedule:

(1) Five years. Records of employee alcohol test results with results indicating an alcohol
concentration of 0.02 or greater, documentation of refusals 1o take required alcohol tests, calibration
documentation. employee evaluation and referrals. and MIS annual report data shall be maintained for a
minimum of five vears.

(2) Two years, Records related to the collection process (except calibration of evidential breath
testing devices), and training shall be maintained for a minimum of two years

(3) One year. Records of all test results below 0.02 (as defined in 49 CFR part 40) shall be
maintained for 8 minimum of one year,

(¢) Types of records. The following specific records shall be maintained

{1) Records related to the collection process

{ +. dllection log books, if used.

(11, walibration documentation for evidential breath testing devices.

(iif) Documentation of breath alcohol technician training.

(iv) Documents generated in connection with decisions to adm inister reasonable suspicion
alcohol tests.

(v) Documents generated in connection with decisians on post accident tests

(vi) Documents verifying existence of a medical explanation of the inability of a covered
employee (o provide adequate breath for testing

(2) Records related to test results

(i) The operator’s copy of the alcohal test form, including the results of the test

(ii) Documents related to the refusal of any covered employee to submit to an alcohol test
required by this subpart
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of test.

(6) Number of covired employees with a confirmation test indicating an alcohol concentration
of 0.04 or greater or who have violations of other alcohoi misuse provisions who were returned to dut
in covered positions (having complied with the recommendations of a substance abuse professional as
described in §§199.235 and 199.243)

{7) Number of covered employees who were administered alcohol and drug tests at the same
time, with both a positive drug test and an alcohol test indicating an alcohol concentration of 0 04 or
greater.

(8) Number of covered employees who were found to have violated other provisions of
§§199215 through 199.221, and any action taken in response to the violation

(9) Number of covered employees who refused 1o submit to an alcohol test required under this
subpart, and the action taken in response 1o the refusal.

(10) Number of supervisors who have received required training duiing the reporting period ir
determining the existence of reasonable suspicion of alcohol misuse

(¢) Each report with no screening alcohol test results of 0.02, or greater or violations of the
alcohol misuse provisions of §§199.215 through 199.223 of this subpart shall be submited on "RSPA
Alcobol Testing MIS Data Collection EZ Form” and include the following informational elements
(This "EZ" report may only be submitted if the program resulls meet these criteria)

(1) Number of covered employees

(2) Number of covered employees subject to testing under the alcohol misuse rule of another
operating administration identified by each agency .

(3) Number of screening tests by fype of test

(4) Number of covered employees who refused to submit 10 an alcohol test required under this
subpart, and the action taken in response to the refusal.

(5) Number of supervisors who have received required training during the reporting period in
determining the existence of reasonable suspicion of alcoho! misuse.

(f) A consortium may prepare reports on behaif of individual pipeline operators for purposes of
compliance with this reporting requirement. However, the pipeline operator shall sign and submit such
a report and shall remain responsible for ensuring the accuracy and timeliness of each report prepared
on its behalf by a consortium.

§199.231 Access to facilities and records.

(a) Except as required by law or expressly authorized or required in this subpart, no employer
shall release covered employee information thz: 1s contained in records required 10 be maintained in
§199.227.

(b) A covered employee is entitled. upon wriften request, 10 obtain copies of any records
pertining to the employee's use of aicohol, including any records pertaining to his or her alcohol tests.
The operator shall promptly provide the records requested by the employee. Access o a employee’s
records shall not be contingent upon payment for records other than those specifically requested

() Each operator shall permit access to all facilities utilized in complying with the requirements
of this subpart to the Secretary of Transportation, any DOT agency, or a representative of a state agency
with regulatory authority over the operator.

(d) Each operator shall make available copies uf =11 results for employer alcohol testing
conducted under this subpart and any other information pertaining 1o the operator's alcohol misuse
prevention program, when requested by the Secretary of Transportation. any DOT agency with
regulatory suthority over the operator. or a representative of a state agency with regulatory authoniny
L 1 B




alcohol misuse requirements and the operator's policies and procedures with respect 1o meeting those
requirements.

(1) The operator shall ensure that a copy of these materials is distributed to each covered
employee prior to start of alcohol testing under this subpart. and to each person subsequentl y hired for
or transferred to a covered positior.

(2) Each operator shall provide written notice to representatives of emplovee organizations of
the availability of this information.

(b) Required content. The materials to be made available to covered employees shall include
detailed discussion of at least the following:

(1) The identity of the person designated by the operator to answer covered employee questions
about the materials.

(2) The categories of employees who are subject to the provisions of this subpart

(3) Sufficient information about the covered functions performed by those employees to make
clear what period of the work day the covered employee is required to be in compliance with this
subpart.

(4) Specific information conceming covered emplovee conduct that 1s prohibited by this subpart

(5) The circumstances under which a covered employee will be tested for alcohol under this
subpan

(6) The procedures that will be used to test for the presence of alcohol, protect the covered
employee and the integrity of the breath testing process. safeguard the validity of the test results. and
ensure that those results are artributed to the correct employee.

(7) The requirement that a covered employee submit to alcohol tests sdmimistered in accordance
with this subpart.

(8) An explanation of what constitutes a refusal to submit 1o an alcohol test and the attendant
consequences.

(9) The consequences for covered employees found to have violated the prohibitions under this
subpart, including the requirement that the employee be removed immediately from covered functions,
and the procedures under §199.243.

(10) The consequences for covered emplovees found 1o have an alcohol concentration of 0.02 or
greater but less than 0.04.

(11) Information conceming the effects of alcohol misuse on an individual's health. work. and
personal life; signs and syr:ptoms of an alcohol problem (the employee's or a coworker's), and including
intervening evaluating and resolving problems associated with the misuse of alcoho! including
intervening when an alcohol problem is suspected. confrontation, referral to any available EAP, andior
referral to management.

(c) Optional provisions. The materials supplied 10 ¢ +cred employees may also include
information on additional operator policies with respect to 1. se or possession of alcohol, including
any consequences for an employee found to have a specified alcohol level. that are besed on the
operator’s authority independent of this subpart.  Any such additional policies or consequences shall be
clearly described as being based on independent authority

§199.241 Training for supervisors.

Each operator shall ensure that persons designated 1o determine whether reasonable suspicion
€Xists 10 require a covered employee to undergo alcohol testing under §199.225(b) receive at least 60
minutes of training on the physical, behavioral, speech, and performance indicators of probable alcohol
misuse.




§199.243 Referral, evaluation, and treatment.

(a) Each covered employee who has engaged in conduct prohibited by §§199 215 through
199.223 of this subpart shall be advised of the resources available 1o the covered employee in evaluating
and resolving problems associated with the misuse of alcohol, including the names. addresses. and
telephone numbers of substance abuse professionals and counseling and treatment programs.

(b) Each covered employee who engages in conduct prohibited under §§199.215 through
199.223 shall be evaluated by a substance abuse professional who shall determine what assistance. if
any, the employee needs in resolviag problems associated with alcohol misuse

(cX1) Before a covered employee returns to duty requiring the performance of a covered
function after engaging in conduct prohibited by §§199 215 through 199.223 of this subpart. the
employee shall undergo a return-to-duty aicohol test with a result indicating an alcohol concentration of
less than 0.02.

(2) In addition, each covered employee identified as needing assistance 1n resolving problems
associated with alcohol misuse

(i) Shall be evaluated by a substance abuse professional to determine that the employee has
properly followed any rehabilitation program prescribed under paragraph (b) of this section. and

(i) Shall be subject 1o un-announced followup alcohol tests administered by the operator
following the employee's return to duty. The number and frequency of such followup testing shall be
determined by a substance abuse professional, but shall consist of at least six tests in the first 12 months
following the employee’s retumn to duty. [n addition, follow-up testing may include testing for drugs, as
directed by the substance abuse professicnal, to be performed in accordance with 49 CFR part 40.
Followup testing shall not exceed 60 months from the date of the employee's retum to dury  The
substance abuse professional may terminate the requirement for followup testing at any time after the
first six tests have been administered, if the substance abuse professional determines that such testing is
no longer necessary.

(d) Evaluation and rehabilitation may be provided by the operator, by a substance abuse
professional under contract with the operator, or by a substance abuse professional not affiliated with
the ¢ serator. The choice of substance abuse professional and assignment of costs shall be made in
accordance with the operator/employee agreements and operator/employee policies.

(e) The operator shall ensure that a substance abuz: professional who determines that a covered
employee requires assistance in resolving problems with alcohol misuse does not refer the employee to
the substance abuse professional’s private practice or 1o a person or organization from which the
substance abuse professional receives remuneration or in which the substance abuse professional has a
financial interest. This paragraph d-es not prohibit a substance abuse professional from referning an
employee for assistance provided through—

(1) A public agency, such as a State, county, or municipality;

(2) The operator or a person under contract 1o provide treatment for alcohol problems on behalf
of the operator;

(3) The sole source of thera-peutically appropriate treatment under the employee's health
insurance program. or

(4) The sole source of thera-peutically appropriate treatment reason-ably accessible to the
emplovee.

§199.245 Contractor employees.

{a) With respect to those covered employees who are contractors or employed by a contractor,
an operator may provide by contract that the alcohol 1esting, training and education required by this
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subpart be carried out by the contractor provided:

(b) The operator remains responsible for ensuring that the requirements of this subpart and part
40 of this title are complied with; and

(¢) The contractor allows access 1o property and recerds by the operator, the Administrator, any
DOT agency with regulatory authority over the operator or covered employee, and, if the operator is
subject to the jurisdiction of a state agency. a representative of the state agency for the purposes of
monitoring the operator's compliance with the requirements of this subpart and Part 40 of this title

Issued in Washington, DC on January 25, 1994

Federico Pea,
Secretary of Transportation.

Ana Sol Gutirrez,
Acting Administrator, Research and Special Programs Administration

Note: The following appendix and exhibit will not appear in the Code of Federal Regulations.
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proposed rules on the use of alcohol screening devices and the use of blood alcohol tests in
post-accident and reasonable suspicion situations when an evidential breath testing device (EBT) is not
reasonably available.

The Petitioners request that RSPA stay implementation of the alcohol misuse rule until such
ume as DOT issues final regulations conceming screening devices and blood tests. The Petitioners
contend that delaying impiementation of the final rule does not present a safety 1ssue because the tvpe of
alcohol testing required by the rule (e.g., post-accident. reasonable suspicion) is alreads performed by
most natural gas utilities and pipeline operators.

The Petitioners note that the proposal on alternate screening devices wouid allow employers to
use them to determine the presence of alcohol and then perform confirmation tests using approved
EBTs. With regard 10 the proposed rule on blood testing, the Petitioners note that the rule would allow
blood tests in post-accident and reasonable suspicion situations where operators may not have
reasonable access to an EBT. The Petitioners are concerned that, to comply witn the current final rule.
operators will have to purchase EBTs and train operators. or enter into contractual agreements for
testing with EBTs. only to learn that DOT has now issued a rule authorizing blood testing The
Petitioners are concerned that pipeline operators will unnecessarily spend thousands of dollars ©
comply with a rule that may soon be revised. [n addition. Petitioners request that, since pipeline
operators are not required 1o conduct pre-employment or random alcohol testing, RSPA should allow
blood testing as an unqualified alternative to EBTs. The Petitioners state that in the pipeline industry,
w~here many employees are located at remote sites. there will be numerous situations where operators
will not be able to transport quickly an employee 10 a testing facility or have a breath alcohol technician
and equipment readily available. Moreover, the Petitioners contend that mandating the use of EBTs will
significantly add to the costs of carrying out alcohol prevention programs, in terms of procuring new
equipment, developing training manuals. and instructing employees on their use. even though there
exists a real possibility that operators will be unable to use the devices in the majority of testing
situations.

The Petitioners note that the Omnibus Transportation Employee Testing Act of 1991 did not
apply to the pipeline industry, and therefore RSPA is not constrained by the Act in promulgating alcohol
regulations. The Petitioners also note that DOT's regulations anempt to protect employees from the
invasiveness of blood testing, by requiring the use of EBTs Petitioners contend. however. that the need
for protection is most necessary in a random test. where the employee has done nothing to warrant being
singled out for testing. In contrast, Petitioners state that, in the case of a post-accident or reasonable
suspicion test, employes protection is counterbalanced by the need to establish if alcohol use is a threat
to safery or has played a role in an accident. (Jt. Pet. at 8)

RSPA Response. RSPA is denying the Petitioners' request DOT's alcohol testing regulatsons are
based on the concept that evidential breath testing 15 the preferred method of testing for the presence of
alcohol. The reasons underlying the decision to select breath testing were discussed at some length in
the Cominon Preamble (59 FR 7315). Evidential breath testing devices are reliable and highly accurate
at detecting even low alcohol concentrations, and their use is possible in all transportation settings
because they are portable. The devices have been in use a long time, and all States accept EBT results as
reliable evidence of an individuals violation of s law establishing a per se prohibited blood alcohol
concentration, as long as the devices are properly calibrated and operated by trained personnel. As
important, EBTs provide an immediate confirmed result, which enables the immediate removal of an
employee who has misused alcohol.

In contrast, bicod alcohol testing 15 invasive, does not provide an immediate result, and requires
extensive sample collection, shipping, and laboratory analysis procedures 1o implement. The NPRM on
blood testing proposed to allow blood testing only in a limited set of circumstances where an EBT is not
readily available. As siated in the preamble to the NPRM,
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drivers of commercial motor vehicles (CMVs) who are required to obtain commercial driver's licenses
(CDLs). be subject to testing for the illegal use of alcohol and controlled substances

Therefore. a pipeline employee who is required by his or her empiloyer (a pipeline operator) o
hold a CDL as a condition of employment. and who is required to be available to drive a CMV 13 part of
his or her job. is subject to the FHWA rules, including random testing. This requirement applies
regardless of the amount o! time that the employee actually drives a CMV or performs other
safety-sensitive duties as defined in the FHWA regulations under 49 CFR part 382 (eg.
loading/unloading vehicles, waiting 10 be dispatched, performing vehicle inspections). The timing of
any random test, however, does depend upon when the employee is performing that driving function.
The employee may be subject to random alcohol testing under the FHW A rules at any time Just before.
during. or just after driving a CMV. If a pipeline employee may be called upon 1o drive a CMV at an)y
time during the work week, then the employee is subject to random testing at any time during the
employee's scheduled work shift. If, however, the employee is called upon 1o drive a CMV only two
days a week (e.g., Monday and Friday), then the employee is only subject to random testing on those
rwo days.

In addition, 49 U.S.C. 31306 requires that a driver required to obtain a CDL must be subject to
pre-employment/pre-duty testing. There-fore, a pipeline employee who is required to obtain a CDL as a
condition of employment. and who is required 1o be available to drive a CMV, is subject to
pre-employment/pre-duty resting under the FHWA rules. Requirements for pre-employment/pre-duty
testing under the FHWA rulc are contrined in 49 CFR 382.301

With respect to post-accident and reasonable suspicion testing. an employee is subject to testing
while performing either pipeline or driving functions. If an employee is involved in accident while
driving a CMV, then the operator should look to the FHWA rules (49 CFR 390.5) to determine whether
the accident is one that requires testing.

Similarly. if an employee is involved in an accident while performing a covered pipeline function, the
definition of an accident in section 199.205 applies.

Conversely, a pipeline employee who is not required by his or her employer (a pipeline
operator) to hold a CDL as a condition of employment and does not drive a CMV as part of his or her
Job. 15 not subject to testing under the FHWA rules.

3. RSPA Should Clarify That Operators Are Only Responsible for Preventing Employees From Driving
Company Vehicles

The Petitioners state that the Background Material accompanying the 49 CFK pant 40 final
regulations states that employees testing positive for alcohol should not drive ™ (59 FR 7340, 7346).
Petitioners contend that enforcing s broad prohibition on driving raises serious legal questions. The
Petitioners request that DOT clarify that the employer's responsibility extends only 1o limiting
employees from driving company vehicles or for company purposes, and that employvers should not be
responsible for policing the actions of an employee after he or she has tested positive.

RSPA Response. RSPA is granting the Petitioners’ request to clarify this issue. The preamble o
the 49 CFR part 40 regulations states that the DOT alcohol testing form includes a statement, to be
signed by the employee, that persons who test positive should not drive or perform other safery-sensitive
functions. (59 FR 7346). The requirement to sign the statement applies to the employee, not to the
employer. The statement in the preamble that employers have a responsibility, as pan of their alcohol
education for employees, to emphasize that employees must cease performing safery-sensitive functions
if they test positive does not mean that employers must police the private conduct of employees who test
positive,

The employer’s specific re-sponsibility is set forth in 49 CFR 199 215 and 199 237, which
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provide that an operator may not permit a covered employee who has an alcohol concentration of 0.02
or greater to perform or continue 10 perform covered funcuons until certain requirements are met. An
operator may not permit such an employee, for example. to drive a CMV or perform a pipeline safery
function. The rules do not require an operator to prohibit an em ployee from driving his or her own
vehicle after having tested positive. However. under 49 CFR 199 239, an operator has an obligation to
promulgate a policy on the misuse of alcohol. including providing educational materials 1o employees
concerning the effects of alcohol misuse on an individual's health. work. and personal life Such
materials frequently include information advising on the dangers of driving while under the influence of
alcohol. Therefore, no change to the rule is necessary

4. RSPA Should Clarify That Operators Are Not Responsible for the Storage of EBT Devices

The Petitioners state that the DOT regulations in 49 CFR 40.55(c) require that employers store
EBTs in a secure space. The Petitioners contend that it will often be the case that EBTs will not be in the
control of the employer, but will be maintained by hospitals. contractors. and consortiums Where
testing devices are in the possession of others. the Petitioners contend, employers will bave limited
ability to control maintenance and operation of the devices. The Petitioners maintain that all that
reasonably can be required of employers is that they contractually require third parties 1o abide by the
regulations. The Petitioners contend that, as for emergency personnel and hospitals, employers
obviously cannot be required to monitor their operations.

RSPA Response. Section 40.55(c) stipulates that when the employer is not using the EBT at an
alcohol testing site, the employer shall store the EBT in a secure space. This provision plainly is
directed to those situations when the employer is conducting the testing, either directly or through a
contract with a third party provider. If the employer is conducting the testing, then the employer must
secure the EBT when it is not in use. If the employer is conducting testing through a contractor, then the
contract must provide that the contractor will secure the EBT when it 1s not in use. Therefore. no change

to the rule is necessary.
5. RSPA Should Clarify That Operators May Combine Drug and Alcohol Training Requirements

The Petitioners state that the Common Preamble indicates that employers may combine their
alcohol and drug training programs for supervisors for a total time of two hours. The Petitioners
contend that much of the information pertaining to detecting alcohol and drug abuse will overlap, and it
IS NOt necessary 10 require a two-hour training session. The Petitioners urge DOT 1o clarify that
employers need only provide combined training on drugs and alcohol for one hour.

RSPA Response. RSPA is denying the Petitioners' request. The Common Preamble clearly
provides that "’ [e]mployers are free 1o combine supervisor training for alcohol misuse detection with the
comparable training for drug use detection currently required by the OA drug testing rules for a total of
two hours 1o minimize costs and inconvenience.” (59 FR 7334). The Petitioners did not provide any
justification for reducing the supervisory training to a total of one hour for both drugs and alcohol, other
than to suggest that ~“much of the information * * * will overlap.” (Jt. Pet. at |1). Although some of the
symptoms of drug and alcohol use may be similar, the symptoms vary widely depending on the type and
quanuity of the substance ingested. Many commenters recom-mendc that additional supervisory
training on alcohol misuse (more than one hour) be required. and many employers voluntarily offer
recurrent or follow-up training 10 ensure that supervisors have sufficient awareness of the indicators of
alcohol and drug use. Therefore, RSPA is retaining the requirement that operators must provide a
minimum of one hour of supervisory training for drug use and one hour for alcohol misuse, which may
be combined into a single two-hour training period. Accordingly, no change to the rule is necessary.
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6 RSPA Should Clarify Its Position on Follow-Up Tests for Alcohol and Drugs

The Petitioners state that the RSPA regulations in 49 CFR 199.225(d) 1) require follow-up
aleohol tests in certain situations, but do not address whether it is appropriate for a substance abuse
professional (SAP) also 1o require follow-up drug tests. when an individual also shows signs of drug
abuse. The Petitioners point out that the Common Preamble, however, indicates that the rules will
permit an employer to conduc: follow-up drug tests, if the SAP suspects drug involvement. The
Petitioners request that RSPA clarify that the authority in the Common Preamble also extends 1o RSPA
operators.

RSPA Response. RSPA is granting the Petitioners’ request to clarify this issue. Section
199.225(dX 1) provides that follow-up testing shall be conducted in accordance with the provisions of
§199.243(bX2)ii). This reference is in error, and should be to §199.243(cX2X11). which provides that
follow-up testing may include testing for drugs. as directed by the SAP, to be performed in accordance
with 49 CFR part 40. RSPA is amending §199.225(dX | ) to include the correct reference

7. RSPA Should Clarify That Companies Are Not Responsible for Ensuring Contractor Compliance
With the Final Rule

The Petitioners contend that operators should not be responsible for ensuring that contractors
comply with the alcohol misuse program. (Jt. Pet. at | 1) The Petitioners contend that the monitoring
responsibility for contractor employees is highly impracticable and difficult to achieve, particularly for
small operators who rely on many contractors, and may enter into contracts at short notice, The
Petitioners assert that there are practical problems in monitoring transient workers, or in knowing which
particular contract employees will perform certain jobs. The Petitioners state that contractors are used
predominantly for construction, and almost never for operations. Therefore, it is difficult to envision
circumstances where post-accident testing would be required for contractors * (Jt. Pet. at 12). The
Petit aners assert that "' for cause” testing is also unnecessary, because currently when an operalor
suspects & contractor employee is alcohol-impaired, the contractor 1s ordered to remove the employee
The Petitioners therefore contend that requiring operators to oversee or manage a detailed alcohol
compliance program for contractors is an inefficient use of resources and an unnecessany burden. given
that the only testing that is likely to be carried out is * ' for cause” testing, which is already handled
adequately by operator/contractor agreements.

RSPA Response. RSPA is denying the Petitioners' request. RSPA's longstanding and oft-stated
position on this issue is that a pip« line operator who chooses to perform safety-sensitive functions by
using contractors is held responsible for compliance with the Pipeline Safery Regulations just as if the
operator's own employees were performing the work (54 FR 51747, December 18, 1989, 57 FR 59714,
December 15, 1992). The proper performance of a safety-sensitive function should not be dependent on
the individual's direct or indirect employment relationship with the operator. Furthermore, the alcohol
rules are limited 10 persons performing covered functions, i.e.. operation, maintenance, and emergency
respons: functions that are regulated by 49 CFR parts 192, 193, or 195 and performed on 2 pipeline or
liquefied natural gas facility. Covered functions do not include clerical, truck driving, accounting, or
other functions not covered by parts 192, 193, or 195 (49 CFR 199.205,

The Petitioners themseives note that contractors are used predominantly for construction (which
generally is not a covered function), are almost never used for operations, and, therefore, post-accident
testing for contractors would be rare. By this same reasoning, contractors would only rarely be subject
to reasonable suspicion testing, i.e., when performing covered functions. If the Petitioners are correct
that faw contractor employees will be performing covered functions, then there should be a very
minimal burden on operators. If a contractor does not perform covered functions. then no operator

007




from covered functions for eight hours or until a test result of below 0.02), no operator shall take any
action under [the RSPA alcohol mi-use rule] against an emplovee based solely on the employee’s
behavior and appearance, in the absence of an alcohol test. This does not prohibit an operator with the
authority independent of this [rule] from taking any action otherw:se consistent with law  Under the
RSPA rule, an operator is required to test an employee when the cperator has reason to believe the
employee is under the influence of or impaired by alcohol, or has violated any other prohibition 1., the
RSPA rule. The operator may not simply remove the employee without conducting a test. unless
conducting a test is physically impossible because the employee 15 in a remote location or the only
available EBT is broken. In such a situation, where a test cannot be conducted, the operator must ensure
that the employee does not perform any covered functions for eight hours or until a test result of below
0.02 is obtained, whichever comes first. The operator may take no other action against the employee
under authority of the RSPA rule. If the operator wishes to take additional action under its own
authority. it may do so, but it must conduct reasonable suspicion testing in accordance with the RSPA
rule.

As explained in the preambl= 1o the RSPA final rule (59 FR 7427), RSPA will monitor the data
that we receive from post-accident and reasonable suspicion tests to determine if further action 15
warranted. Alcohol misuse is a problem in sociery generally, and 1t is reasonable 1o expect that the
pipeline industry is not immune from that problem. Testing 15 vital to determine the extent of any
problem. and the resulting data is necessary to evaluate the alcohol misuse program and develop more
effective strategies for eliminating alcohol misuse. Accordingly, no change to the rule 15 necessany

Regulatory Analyses and Notices
Executive Order 12866 and DOT Regulatory Policies and Procedures

Although the February 15, 1994 alcohol misuse final rule was significant, this document 15 not
significant because it merely clarifies the February 15 rule and makes no substantive changes to the rule
text. Therefore., this document was not res iswed by the Office of Management and Budget under section
3(f) of Executive Order 12866, and is not considered significant under the Regulatory Policies and
Procedures of the Department of Transportation (44 FR 11034) A regulatory evaluation prepared for
the February 15, 1994 final rule is available for review in the docker

Paperwork Reduction Act

This document does not contain any new information collection requirements subject to the
Paperwork Reduction Act.

Regulatory Flexibility Act

This document merely clarifies the final rule published on February 15, 1994, Therefore, |
certify under Section 605 of the Regulatory Flexibility Act (§ U.S.C.) that this action will not have a
significant economic impact on & substantial number of small entities

Executive Order 12612

This action will not have substantial direct effects on states, on the relationship between the
Federal Government and the states, or on the distribution of power and responsibilities among the
various levels of Government. Therefore, RSPA has determined that this action does not have sufficient
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federalism implications to warrant preparation of a Federalism Assessment
List of Subjects in 49 CFR Part 199

Alcohol testing, Drug testing. Pipeline safety, Recordkeeping and reporting.
In consideration of the foregoing. RSPA is amending 49 CFR part 199 as follows

PART 199DRUG AND ALCOHOL TESTING
|. The authority citation for part 199 is revised to read as follows:
Authority: 49 U.S.C. 60101 et seq.; 49 CFR | 53

2. Section 199.225 is amended by revising paragraph (dX 1) to read as follows

§199.225 Alcohol tests required.
- L ] - L] L]

(d) Follow-up testing. (1) Following a determ ination under §199.243(b) that a covered
employee s in need of assistance in resolving problems associated with alcohol misuse, each operator
shall ensure that the employee is subject to unannounced follow-up alcohol testing as directed by a
substance abuse professional in accordance with the provisions of §199 243(cK2Xii)

L] - ]

- -

Issued in Washington, DC on November 22, 1994

D.K. Sharma,
Admimistrator, Research and Special Programs Administration
[FR Doc. 94-29391 Filed 11-29-94; 12:03 pm)




Amdt. 199-11; Docket No. 48498

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 121

Coast Guard

46 CFR Part 16

Research and Special Programs Administration

49 CFR Part 199

Federal Railroad Administration

49 CFR Part 219

Federal Highway Administration

49 CFR Part 382

Federal Transit Administration

49 CFR Part 653

[OST Docket No. 48498

RIN 2105-AB%4

Random Drug Testiag Program

AGENCIES: Office of the Secretary, Federal Aviation Administration, Federal Highway
Administration, Federal Railroad Administration. Federal Transit Admunistration, Research and Special
Programs Administration, and the United States C st Guard, DOT

ACTION: Final rule

SUMMARY’: In response o public comments, petitions submitted by industry, and on their own
initiative, the Federal Aviation Administration (FAA), the Federal Highway Administration (FHWA),
the Federal Railroad Administration (FRA), the Federal Transit Administration (FTA), the Research and
Special Programs Administration (RSPA), and the United States Coast Guard (USCG) (the operating
administrations or OAs) have revised their random drug testing rules. As revised, the rules provide that

the OA may lower the minimum random drug testing rate to 25 percent if the industry-wide (e.g.,
aviation, rail) random positive rate is less than 1.0 percent for 2 calendar years while testing at 50
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percent. The rate will retum to 50 percent if the industry random positive rate is 1.0 percent or wigher 1n
any subsequent calendar year. The industry-wide random positive rate for each transportation industry
will be calculated from data submitied to the OAs and announced yearly by the respective Administrator
or the Commandant of the Coast Guard. Based on this revision, the random drug testing rate for the
railroad and aviation industries is reduced by the FRA and FAA Administrators. respectively, 10 25
percent. effective January 1, 1995,

DATES: This rule is effective January 1, 1995,

FOR FURTHER INFORMATION CONTACT: For general questions. the Office of Drug
Enforcement and Program Compliance, (202) 366-3784: For questions regarding a specific operating
administration, please call the following people; FTAJude Meade (202) 366-2896. FRALamar Allen
(202) 366-0127, FHWADavid Miller (202) 366-2981, RSPACatrina Pavlik (202) 366-6223. FAABIll
McAndrew (202) 366-6710, USCGLCDR Mark Grosseni (202) 267-1421.

SUPPLEMENTARY INFORMATION:

Current Drug Testing
Requirements

In 1988, the Depantment of Transportation issued six final rules mandating anti drug programs
for cenain transportation workers in the aviation. interstate motor carrier, pipeline, maritime and (ransit
industries, and expanded the requirenicats of the existing FRA rule. The rules included requirements
for education, training, testing and sanctions. The testing component of each program included
pre-empioyment. post-accident, reasonable suspicion (reasonable cause), periodic (for those subject to
periodic medical examinations), random, and retumn to duty drug testing for approximately four million
workers in safety-sensitive positions. After a phase-in of one year, the random testing provisions of the
rule required a minimum testing rate of at least 50 percent per year. Implementation of the testing

*quirements was delayed in FTA and FHWA due to litigation  Employers regulated by FHWA began
random testing of interstate drivers in 1991 and 1992, and will begin random testing of intrastate drivers
in 1995 and 1996. FTA will begin random testing of large transit operators in 1995 and small transit
operators in 1996.

Current Alcohol Testing
Requirements

On February |5, 1994 (59 FR 7302), the FAA, FHWA, FRA, FTA and RSPA published final
rules limiting alcohol use by transportation workers. Four of the OA rules (FAA, FHWA. FRA and
FTA) were required by the Omnibus Transportation Employee Testing Act of 1991 RSPA adopted
similar, but more limited requirements, based on its own statutory authority

The FAA, FHWA, FRA and FTA rules require random testing of safery-sensitive employees in
thos¢ industries. The rules provide for an initial minimum random alcoho testing rate of 25 percent
The indusirys (e.g., aviation, motor carrier, rail or transit) random alcohol rate may be adjusted based on
a performance standard related to its random alcohol violation rate. Because of safety concems, two
years of data are necessary to justify lowering the random alcohol testing rate; one year of data is
sufficient to raise it. The OA (in conjunction with the OST Office of Drug Enforcement and Program
Compliance) will review the data and announce in the Federal Register the minimum annual random
alcohol testing rate applicable in the calendar year following publication. If the industry violation rate is
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if it aimt broke, dont fix it attitude.

A few commenters argued that the rate should Le increased. These commenters stated that a greater
perception of getting caught would result in less drug use. One noted that a1 a 50 percent testing rate,
some employees are never tested while others are tested rwo or more times per year

In terms of a triggering group, most favored an industry-wide spproach. There was some support
for senting the rate by job categories tempered by the concern that such differentiation not be arbitrary
A few commenters suggested that employers should have flexibility 1o set the rate at whatever level they
thought best, based on their own past expenence

Technical Meeting

The Department held a public meeting on technical issues related to workplace random tesung in
Washington, DC, on February | and 2, 1993, The meeting, which included presentation: by experts
from federal agencies, the military, academia. and private industry, was antended by over 200 people
Transcripts of the meeting are included in the docket.

The NPRM

The Department published a notice of proposed rulemaking (NPRM) on February 15, 1994, (2 FR
7614). The NPRM proposed that the random testing rate could be lowered to 25 percent by an of =rating
administration if the industry-wide random positive rate were less than 1.0 percent for 2 consecutive
calendar years while testing at 50 percent. The rate would increase back to 50 percent if the industry
random positive rate were 1.0 percent or higher for any entire subsequent calendar yea:  Under the
proposal. it was possible that different industries would be subject to different rates in a given calendar
year. The NPRM asked for comment on & variety of ways to fine tune this basic approach.

The NPRM also proposed that each year each Administrator (or Commandant of the Cost Guard)
would publish in the Federal Register the minimum required percentage for random testicg of covered
employees during the calendar year following publication. Any random testing rate change indicated by
ndustry performance would then occur at the beginning of that calendar year.

In the NPRM. the Administrators decision to authorize a decrease (or 1o require a retumn to the 50
percent rate) would be based on the overall positive rate in the industry  The primany source of data
would be the Management Information System (MIS) reports from covered employers submitted to the
individual operating administrations. For the aviation and rail industries, for years prior to the MIS
reports, we proposed initially 10 rely on the data submitted under reporting requirements that have been
in place since FAAs and FRAs random drug testing rules were originally issued

The NPRM proposed that, if a given covered employee were subject to random drug testing under
the drug testng rules of more than one DOT agency, the employee would be subject 1o random drug
testing at the percentage rate established for the calendar year by the DOT agency regulating more than
30 percent of the employees safety-sensitive functions. Similarly, the NPRM provided tha. .f an
employer were required to conduct random drug testing under the drug testing rules of more than one
DOT agency, the employer could either establish separate pools for random selection, with each pool
containing covered employees subject 10 testing at the same required rate, or establish one pool for
testing all covered employees at the highest percentage rate established for the calendar year by any
DOT agency to which the employer s subject.

The proposal included several provisions to provide employers greater flexibility or to provide
greater clarity In addition, RSPA and USCG proposed minor amendments to conform their rule to the
Departmental system and eliminate unnecessary provisions.




significant difference in the positive rate based on 50 percent or 25 percent testing |t was not clear.
however, why the respondents were testing at different rates.

Eighteen commenters addressed the 1ssue of what is the appropriate grouping for triggering a
potential reduction in the testing rate. Thirteen commenters (including the American Trucking
Associations, the American Movers Conference, the American Public Transit Association, the National
Air Transportation Association, the Regulated Common Camer Conference, all the pipeline
submissions, and a number of smaller aviation and motor carrier interests) suggested the rates be
determined for each company or operator. The Air Line Pilots Association and the Allied Pilots
Association suggested that the rates be determined by job category. Several comments favored a
breakdown by industry segment (e.g., intercity buses, aviation contractors, offshore mobile drilling
units) or by state.

Most of the commenters were anxious 1o institute a reduction in the testing rate as soon as possible
and to ensure that the testing rate would not be raised without good cause. A number of commenters
were concerned by the relatively long ime before there was any possibility of reducing the random
lesting rates in most of the industries. These commenters, therefore, wanted the Depariment to expedite
or fast track the potential reduction in testing rates. Many marine and motor camer commenters, for
example, asked that DOT either randomly collect or specifically require reports of past years data that
employers are required (o maintain. These commenters suggested that DOT should consider this
retroactively-collected data to determine whether a reduction is warranted.

There were a number of comments on the appropriate number of years for lowering or raising the
random testing rate. For example, several commenters strongly argued that DOT should allow the
testing rate 1o be reduced based on one year of data. The Air Transport Association stated that an
increase in the testing rate should be based on either J vears of data that demonstrate a clear upward
trend or a significant increase in any | year.

Several commenters were concerned that recent changes in the U.S. Department of Health and
Human Services Mandatory Guide-lines for Federal Workplace Drug-Testing Programs, as incorporated
in 40 CFR Part 40, will result in more frequent identification of the presence of THC (the active
ingredient in marijuana) on screening tests, thus leading to an increase in the number of positive tests.
These commenters argued that the Department should make a special accommodation in the rules to
account for this expected increase.

Available Data

In addition to the public comments to the rulemaking, the Department considered the following drug
testing dats in the regulated industries, the Departments Civilian workforce, and the U S. Coast Guard
military personnel. The data do not include refusals to be tested  The operating administration data
reflect phase-in of random testing from 25 percent (o 50 percent unless otherwise noied

Aviation
Ranvom Testivg
1990* 199]* 1992 1993
Total Number of Random Tests 84,585 170.186 183,176 1B2.482
Number of Positives 445 1,258 1.307 960
Percent Positive 0.53 074 0 0.53

(*These numbers are slightly different from the NPRM due to further examination and correction of
some reported data.)
Posi-Acowent Duve Positne Rares
1990 1991 1992 1993
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Total Post Accident Tests 248 481 459 343
MNumber of Positives 2 . 0 0

Percent Positive 0F 04 0 0

Rrasoxaser Causi Daig Positne Raves
1990 1591 1992 1993

Total Reasonable Cause Tests 1127 1.178 g6l n

Number of Positives 48 46 37 29

Percent Posiuive 42 ERY 4.2 1.6
Railroads

Rapow Testivg
1690 199 1992 1993

Total Number of Random Tests 35,228 350436 42,599 42,199
Number of Positives 165 447 136 303
Percent Positive 1.04 088 079 0.7
Post-Accipest Dric Posirna Rares
1987 1988 1989 1990 1991 1992 1993
5.1% 5.6% 3.0% J.0% 1.1% 1.8% 2.0%

Reasonasie Cavse Davc Posrrive Rares
(Includes tests after violations of operating rules and personal injunes)
987 1988 1989 1990 1991 1992 1993
5.4% 4. 7% 3.6% 1.8% 1.9% |.9% 1.9%

In July 1991, the FRA initiated a comparative study of different random testing rates and the impact
o eterrence. as measured by the positive rate. The study compared four railroads testing at 50 percent
(control group) with four railroads testing at 25 percent (experimental group). The positive rate for the
control “roup when the study was initiated was 1.1 percent. for the experimental group it was 0 89
percent. In the first vear (July 1991 through June 1992). the control group positive rate was 0.90
percent, the experimental groups was 0.87 percent. For the period July 1992 through June 1993, these
groups had positive rates of 0.80 percent and 0.94 percent. respectively. During the third year, the
experimental rate was 0.86 percent and the control rate was 0 77 percent The three-vear totals were
0.89 percent for the experimentals and 0.82 for the controls

Motor Carriers

The Omnibus Transponation Employee Testing Act of 1991 (P.L. 102-143, Title V, Sect.on 3)
require’ FHWA 1o conduct s demonstration project to study the feasibility of random roadside alcohol
and controlled substances testing, It was pantly designed 1o serve as a test of, and establish a record on,
the effectiveness of state-administered testing in detecting individuals, such as independent
owner-operators and independent drivers, who might otherwise avoid detection through the
carrier-administered testing directed by the [Omnibus Act]. S. Rep. 102-54, p. 34. The pilot program
was administered under the Motor Carrier Safery Assistance Program (MCSAP), which is a federal
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grant program that assists states in enforcing motor vehicle safety laws and regulations. The pilot
program sampled drivers holding commercial drivers licenses operating only on interstate highways and
major state roads.

The states of New Jersey, Minnesota. Nebraska, and Utah were selected to participate in the
program because they are representative of various geographic and population characteristics During
the course of the year-long study in each state, over 30,000 random drug tests were conducted.
Minnesota and Mew Jersey combined probable cause testing with requests for voluntary urine samples
In some states, drivers could refuse to submit to the drug tests without sanction. The percent positive
may also be understated because drivers could have avoided the testing site if they were aware of the
testing through communications on CB radios cr other informal information networks The results were
as follows:

Raxpom prvc Tesmine Resvirs In Foun Protr Procraw Stares

Drug Testing NE uTt MN NJ Total
Specimens Evaluated 7.496 10,13 7129 7,556 jnel12
2 55 359 8§59 1,305
Refusals 0.43% 0.54% 5.9% 10.2% 4.1%
271 410 269 460 1,410
Percent Refused J.6% 4.0% 4.7% 61% 4.6%

Positive Specimens

Percent Positive

The study notes that positive rates for employer-based random drug testing programs that were
inspected as a part of normal safety reviews were 2.5 percent for fiscal year 1992, and 3.11 percent for
the first six months of fiscal year 1993,

FHWA conducted a one-time special field study of compliance reports In general comphance
investigations of 4,967 interstate motor carner drug testing programs in the first six months of FY 1593,
28,250 random tests were conducted. There were 878 verified positive results (.11 percent). The
sudits represent less than 2 percent of the motor carmiers subject to the FHWA rule. The FHWA selects
interstate motor carriers for general safety rule compliance investigations by factors such as a safery
rating or prior compliance problem. These compliance investigations do not offer scientific, statistically
unbiased sampling methods.

LS. DOT Employees

in the Departments federal employee testing program, the random testing rate of at least 50 percent
w.s phased-in from 25 percent to 50 percent over the first year of the program and achieved at the end
of FY 1988. A testing rate of at least 50 percent was maintained in FY 1989-1991. In FY 1992, the
figures include testing over the first five months with a rate of at least 50 percent, followed by seven
months of testing with a rate of at least 25 percent. FY 1993 figures reflect a full year of testing at 25
percent. The following table summarizes DOT federal employee random testing data.

FY88 FY8% FY%0 FY91 FYo2 FY93
Total Number of Random 5,047 17,926 19,103 18671 12,454 9,433
~
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We acknowledge that breaking up industries into subgroups may be desirable from the point of view
of subgroups with lower positive rates. Nevertheless. after careful consideration. we have chosen not to
take this approach for several reasons. It allows us to focus on broad safery issues and keep the focus
away from potentially endless splinting and balkanization v n the industries. If the Department, for
example, divided an industry into large and small operators. a particular large operator with very low
positives may ask to be separated or certain categories of emplovees within one of the groups may ask
then to be distinguished.

Breaking industries into different subgroups would have many undesirable consequences. Asa
practical matter, it would be extremely difficult and costly for DOT to administer and enforce. There
would be less pressure on very poorly performing subgroups to improve, especially when the existing
industry-wide rate was close to 1.0 percent. There might be greater incentive to cheat, especially if the
rates were determined by company or small subgroups. Significantly more employees would fall into
more than one category, which would cause unnecessary confusion in ensuring random selection and
recordkeeping. It would be much harder for consortia to keep track of and ensure the integrity of the
data. Finally it might lead to grouping by demographics.

The Testing Rates

The final rule maintains the initial 50 percent random drug testing rate. We believe that this 1s the
appropriate testing rate for industries that are beginning their testing programs. In order to provide
incentive for lowering drug usage in a givea industry, the Department will allow the random testing rate
1o be lowered 10 25 percent based on demonstrably low annual positive testing rates The decision will
primarily be based on data submitted to the Depanment.

Under existing MIS rules, certain employers must submit data for a given calendar year by the
following March |5th. Ths Office of Drug Enforcement and Program Compliance in the Office of the
Secretary (OST) and each operating administration will review each industrys data for accuracy and
completeness and issue a determination regarding the random test rate within a few months. Because
covered entities need some lead time to adjust their procedures, make changes in any contracts, and take
other necessary action to adjust 10 an increase or decrease. the notice will be published in advance of the
next calendar year.

We recognize that because the reported positive rate 15 obtained from data the precision of which is
eroded by sampling variance and measurement error, and whose accuracy is diminished by
non-response bias, there is a risk that it diverges from the acrual positive rate in the population. Each
operating administration will be using MIS data collection and sampling methods that address these
155ues 1o the extent possible and make sense in the context of its particular industry. Where not all
cmployers are included in the reported data, the operating administration will decide how many covered
employers must be required to report or be sampled; this decision will be based on the number of
employers (not otherwise required to report) that must be sampled to ensure that the reported data from
the sampled employers reliably reflect the data that would have been received if all were required 1o
report. However, the decision on whether the reported data reliably suppor the conclusion (e.g., an
audit of company records shows significant falsification of reports) remains subject to DOTs discretion
If the reported data are not sufficiently reliable, the operating sdministration will not permit the random
rate adjustment 1o oceur.

Each operating administration will publish a notice in the Federal Register stating what the random
testing rate will be in the following year. Any random rate adjustment will occur at the beginning of the
calendar year in order to maintain the integrity of the MIS data. The Department may also use 3 vanety
of other tools such as press releases, special mailings, or briefings for key industry and press
representatives to disseminate information regarding any rate adjustments.

o 2 B

[
e & mo




As proposed in the NPRM, the random te:ting rate may be reduced to 25 percont if the
industry-wide random positive rate is less than | 0 percent for 2 consecutive calendar vears while testing
at 50 percent. Such a performance-based approach rewards good results while maintaining an
acceptable level of deterrence. as well as detection. Based on the comments filed and the experiences of
the DOT internal program, we believe that reducing the random testing rate to 2¢ percent could save up
10 40 percent of the annual random testing costs incurred at the full S0 percent rate. A two-tier system
makes the drug testing rule more consistent with the alcohol testing rule while acknow ledging the
difficulry of identifving drug use.

We believe that 1.0 percent is the appropriate level at which to permit a reduction or require an
increase for the reasons stated in the NPRM. This level is based on the experience that the military and
other workplace programs have had with deterrence-based drug testing. Their results reveal that no
matter what rate is used for random testing, the testing programs never achieve zero positives. There
always is a constant group of hard-core individuals of less than 1.0 percent of the population who are
detected positive over a period of time; these individuals are unaffected by deterrence-based testing
because of addiction or belief that they can escape detection. Several commenters asked us 1o raise the
level, primarily to make it easier for their industry to qualify for a reduction in the testing rate. We were
un-persuaded. however, by these commenters because we believe it is not appropriate to raise the level
to ease compliance, would unduly undermine the important safety objectives of the program, and is an
appropriate cut-off in light of what we believe are achievable goals

As mentioned above, many commenters, particularly in the aviation industry, strongly supported a
10 percent testing rate. They noted that the alcohol testing rules provide a three-tier system (S0 percent
/25 percent / 10 percent), and believe that if performance were adequate, an industry, or industry
subgroup, should be permitted 10 test at a 10 percent rate. To the extent that costs are reduced with the
number of tests conducted, a 10 percent testing rate would provide important cost savings to the best
employers with the smallest diug use problem. On a more intangible level, it would provide a goal for
employers. It also would be the most flexible approach.

In the NPRM, we noted our tentative conclusion that a 25 percent random testing raie is the
minimum effective rate 10 ensure deterrence for drug use and 1o allow at least a modicum of detection.
There were a number of comments that stated that merely being subject to random testing provided
adequate deterrence and detection. Some employer commenters stated thar covered employees were
unaware of the specific testing rates and that the employees believed that they could be caught at any
ume. Others denied that their company or industry had any significant problem and considered any but
the most minimal testing a waste of time, money and energy. Others focused on the best way to spend
the finite resources that could be devoted to drug use prevention.

As discussed in the NPRM, illegal drug use is different from aicohol misuse and these differences
argue for a higher random drug testing rate. Drug usage is often harder 1o detect based on behavior and
physical clues such as breath and body odor, or drug packaging. Alcohol passes through the body
relatively quickly, while r.any drugs stay in the system for days, weeks or even months. Unlike alcohol
use, most drug use is illegal and drug testing helps ensure deterrence and detection of even off-duty use.

Considering the vital public interest in protecting the safety of our transportation system and the
data that show the deterrent and detection benefits of high random rates for drugs, the Department
cannot justify permitting & reduction to 10 percent. Stanistically, lowering the rate to |0 percent would
resuit in less representative data since so few employees would be tested. Fewer tests result in less
detection. So few tests would be conducted at a 10 percent rate that it might take a long time to notice
an, adverse effects or trends.

Data Required To Raise or Lower Testing Rate
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The Department is requiring two years of data before a potential reduction in the testing rate
because we want to make sure that the use of drugs 15, in fact, demonstrably low and the data reflect
more than a statistical aberration or an unusual year.

On the other hand, if an industrys data indicate a positive rate at or above | 0 percent in any
calendar year, we will raise the testing rate b sed on onlv one years data. Our primany interest is
ensuring safety and it is important 1o take a conservative approach. Under our approach. however, there
15 up to one years time lag between a rise in positive test resuits and an increase in the random testing
rate. |n extraordinary circumstances that endanger public safery, we may need 10 take emergency action
before the beginning of the calendar year.

One-Time Exception

There is one relatively minor change from the NPRM. Large transit companies and intrastate motor
carriers will begin random testing on January |, 1995, and small transit companies and intrastate motor
carriers on January |, 1996. If we required a positive rate of less than 1.0 percent for rwo years of
lesting at a 50 percent rate for the transit and motor camier industries, the rate could not be lowered until
January 1, 1999, at the earliest. Because interstate motor carriers have been testing for several years and
transit and intrastate motor carriers can learn much from other transportation employers that have been
testing for 8 number of years, and because FTA and FHWA will have received a significant amount of
data over the first two years, we will provide a one-time exception from this general rule and allow the
random testing rate to be reduced based on only one year of data from the entire industry and two years
from its large entities. The Secretary, in consultation with the FTA and/or FHWA Administrators does,
how-ever, explicitly reserve the discretion to require another year of data from the small entities if he or
she deems it necessary for safery. If the Depantments review of the data indicates that it is insufficient
1o make a determination to lower the random testing rate 1o 25 percent, we will issue a notice saying that
the rate will not be changed unti! one more year of data has been obtained.

Other Provisions

We are not making any change in the rule 1o account for the change in the marijuana initial test
cutoff levels. The change merely allows for more urine specimens that contain marijuana metabolites tc
be identified. To the extent that there is minimal drug use in a given industry, this technical change
should make litte difference. That we will now be more successful in identifying positive samples 15 no
reason to make the DOT drug testing rules more lenient. Improvements in technology that permit us 1o
identify users who previously escaped detection are not a reason for lowering our standards

The remainder of the proposals in the NPRM drew no public comment and are adopted without
change. The final rule provides that if a given covered employee is subject to random drug testing
under the drug testing rules of more than one DOT agency, the employee is subject to random drug
testing st the percentage rate established for the calendar year by the DOT agency regulating more than
50 percent of the employees function. Similarly, the final rule provides that if an employer is required
conduct random drug testing under the drug testing rules of more than one DOT agency. the employer
may either establish separste pools for random selection, with each pool containing covered employees
subject 1o lesting at the same required rate, or establish ~ne pool for testing all covered employees al the
highest percentage rate established for the calendar year by any DOT agency to which the employer 15
subject.

If the employer conducts random testing through a consortium, the number of tests to be conducted
may be calculated for each individual employer or may be based on the total number of covered
employees subject 1o random testing by the consortium. In order to ensure deterrence. the dates for
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administering random tests must be spread reasonably throughout the calendar year

The final rule comtains a number of definitions that mirror the alcohol testing rules. The term
positive rate is defined in the definition section of each operating administration drug rule as, the
number of positive results for random tests conducted under this part plus the number of refusals of
random tests required by this part, divided by the total number of random tests conducted under this part
plus the number of refusals of random tests required by this pan. Refuse 10 submit means a covered
employee [who) fails to provide a urine sample as required by 49 CFR Pant 40, without a valid medical
explanation, after he or she has received notice of the requirement to be tested in accordance with the
provisions of this part, or engages in conduct that clearly obstructs the testing process. As a practical
matter, this means that refusals to take a random drug test count as a positiv2 result and would be added
to the total number of random tests conducted for the purpose of calculating the industry positive rate.
Since they are treated as if they are positive in terms of most of the rules consequences, we believe they
should be counted in the totals. Moreover, without this approach, the system could be easily abused
For example, employers with high positive rates might have an incentive to subtly communicate that
employees who test positive will be fired but employees who refuse 1o be tested will receive linle or no
punishment other than facing removal from duty and evaluation. The FAA, FRA and USCG also have
other sanctions for refusals.

Adulteration of a urine sample is considered a refusal 10 test because it constitutes an obstruction of
the testing process. As such, adulterated specimens are included in the calculation of the industry
positive rate. Administrative or procedural errors during the testing process, such as breaking the
container holding the sample, that result in canceled tests are not counted in the totals when calculating
the industry random test rate.

Modal-Specific Actions

The Coast Guard is also removing existing (and no longer applicable) regulatory language that
allowed existing marine employers to begin their random drug testing at a 25 percent annual rate (46
CFR 16.205(d)). This provision was included to reduce the initial burden that the then-new random
drug testing program would impose on employers. Because the provision no longer serves any purpose.
and may lead to confusion, the Coast Guard has removed this regulatory language

RSPA is revising the random testing cycle to a calendar year beginning on January | and ending
December 31. The December 23, 1994, Management Information System final rule requires operators
to collect specified drug testing data in 1994, and to report that information to RSPA, on an annual basis
beginning in 1995. Previously, operators had conducted random testing and maintained records on an
April-April or August-August cycle. The revision will allow operators 10 conduct random testing and
collect their drug testing data on a calendar year cycle.

The FAA is adding three definitions and amending a third definition to make the drug testing rule
clearer and to parallel the alcohol testing rule. Contractor company is defined 1o mean a company that
has employees who perform safety-sensitive functions by contract for an employer, DOT agency 1s
defined to mean an agency (or operating administration) of the United States Department of
Transportation administering regulations requiring drug testing (14 CFR part 61 et al.; 46 CFR part 16,
49 CFR parts 199, 219, and 382) in accordance with 49 CFR part 40 The FAA is also adding a
provision to clarify current requirements concerning access to records. The provision provides that an
employer required 1o conduct random drug testing under the anti drug rules of more than one DOT
agency shall provide each such agency access to the employers records of random drug testing, as
determined to be necessary by the agency to ensure the employers compliance with the rule. This
provision is designed to resolve some confusion regarding compliance monitoring of multi-modal pools
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Implementation Dates

Based on the 1992-1993 data submitted to FRA and FAA, the railroad and aviation industries may
begin testing at a minimum 25 percent random rate beginning January 1. 1995, because their positive
rates were less than 1.0 percent in 1992 and 1993. Pipelin® and marine employers will continue testing
at 50 percent until they have 2 years of data showing that random positive rates for their industries are
less than 1.0 percent. If the positive rates are below 1.0 percent for 1994 and 1995, then testing rates
may be lowered 1o 25 percent beginning January |, 1997.

Interstate motor carriers are currently testing at a minimum 50 percent testing rate and will continue
to do so until the positive rate for the entire motor carrier industry (both intestate and intrastate and
motor coach operations) is less than 1.0 percent. Large intrastate motor carriers will begin random drug
testing at a minimum 50 percent testing rate on January 1, 1995, and small intrastate motor carriers will
begin random testing at & 50 percent rate on January 1, 1996. We will allow the motor carrier industry
1o reduce its testing rate to 25 percent beginning on January |, 1998, if the 1995 and 1996 data for those
required to conduct random testing under the FHWA rule demonstrate a positive rate of less than 1.0
percent.

Large transit operators will begin random drug testing at a minimum 50 percent tesiing rate on
January 1, 1995, and small transit operators will begin random testing at a 50 percent rate on January |,
1996. If the 1995 and 1996 data for large transit operators combined with the 1996 data for small transit
operators demonstrate a positive rate of less than 1.0 percent, we will allow the transit industry to reduce
its testing rates to 25 percent beginning on January |, 1998. Industnes that do not meet the critenion
will continue to test at & minimum 50 percent random testing rate.

Regulatory Analyses and Notices
DOT Regulatory Policies and Procedures

The final rule is considered 1o be a significant rulemaking under DOT Regulatory Policies and
Procedures, 44 FR 11034, because of the substanuial public and Congressional interest in this subject. A
regulatory evaluation has been prepared and is available for review in the OST docket. This final rule
was reviewed by the Office of Information and Regulatory Affairs pursuant to Executive Order 12866

FAA estimates an average potential cost savings of approximately $9 miilion per year for the
aviation industry if the testing rate is dropped 1o 25 percent. USCG estimates an annual cost savings of
between $0.8 million to $1.6 millicn annually for maritime; RSPA estimates $1.4 million or more per
year for pipelines; FRA estimates $1 million per year for the railroad industry; FHWA estimates $107
million per year or more for motor carriers; and FTA estimates an average of $7 million per year or
more for transit, Further detail is available in the OST final regulatory evaluation and the OA
preliminary regulatory evaluations, which are available in the respective oockets

Executive Order 12612
This final rule has been analyzed in accordance with the pnnciples and critena contained in

executive Order 12612, and it has been determined that it does not have sufficient federalism
implications to warrant the preparstion of a Federalism Assessment.

Regulatory Flexibility Act
Based on the current positive testing rate data. the aviation and rail industries will qualify for a
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reduction 1o a 25% testing rate in 1995, Although this change will result in substantial cost savings,
there will be little economic impact on a substantial number of small entities in those industries. It is
difficult to project which other transportation industries are likely to qualify for a reduction in the
testing rate. The remaining transportation industries (motor carriers, pipelines, maritime, and transit)
include many small companies. If the random testing rate were reduced in any of those industries, there
might be a significant cost savings, as discussed in the accompanying regulatory evaluation. In
addition, to the extent that the rate is lowered it might have a negative economic impact on those who
provide services to employers covered under the rules, some of whom are small entities. Under the best
circumstances, however, motor carriers, transit and pipeline industries could not reduce their testing
rates until 1998, We therefore certify that this rule will not have a significant economic impact on a
substantial number of small entities for at least the next several years.

Paperwork Reduction Act

There are a number of reporting or recordkeeping requirements associated with DOT-mandated
drug testing. Some of the requirements are currently part of the OAs drug testing rules and some have
been incorporated as a result of the final rules senting up the management information systems that were
published in the Federal Register on December 23, 1993, To the extent that fewer random tests are
required in a given transportation industry, there will be a proportionate reduction in recordkr-eping, but

no change in the reporting requirement.

Issued in Washingion, D.C., on Novkmber 22, 1994,
Mortimer L. Downey,
Depurty Secretary.

FAA
14 CFR Chapter ]
List of Subjects in 14 CFR Part 121

Aur camiers, Aircrafi, Aircraft pilots, Airmen, Airplanes. Air transportation, Aviation safety, Drug
abuse, Drugs, Narcotics, Pilots, Safety, Transportation.,

For the reasons set out in the preamble, the Federal Aviation Administration amends 14 CFR pan
121. as follows:

PART 121CERTIFICATION AND OPERATIONS: DOMESTIC, FLAG, AND
SUPPLEMENTAL AIR CARRIERS AND COM-MERCIAL OPERATORS OF LARGE
AIRCRAFT

|- The authority citation for part 121 is revised to read as follows:
Authority: 49 US.C. 106(g), 1354(a), 1355, 1356, 1357, 1401, 14211430, 1485. and 1502

2. In Appendix |, Section [1, the definitions of contractor company, DOT agency, and positive rate,
are added in alphabetized order and the definition of refusal to submit, is amended. to read as follows:
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chance of being tested each time selections are made

6.  The employer shall randomly select a sufficient number of covered employees for testing
during each calendar year to equal an annual rate not less than the minimum annual percentage rate for
random drug testing determined by the Adminisirator. If the employer conducts random drug testing
through a consortium, the number of employees to be tested may be calculated for each individual
employer or may be based on the total number of covered employees covered by the consortium who
are subject to random drug testing at the same minimum annual percentage rate under this part or any
DOT drug testing rule.

7. Each employer shall ensure that random drug tests conducted under this appendix are
unannounced and that the dates for administering random tests are spread reasonably throughout the
calendar year.

8. Ifa given covered employee is subject to random drug testing under the drug testing rules of
more than one DOT agency, the employee shall be subject 1o random drug testing at the percentage rate
established for the calendar year by the DOT agency regulating more than 50 percent of the emplovees
function.

9. If an employer is required to conduct random drug testing under the drug testing rules of more
than one DOT agency, the employer may

(a) Establish separate pools for random selection, with each pool containing the covered employees
who are subject to lesting at the same required rate; or

(b) Randomly select covered employees for testing at the highest percentage rate established for the
calendar year by any DOT agency to which the employer is subject.

10.  An employer required 10 conduct random drug testing under the anti drug rules of more than
one DOT agency shall provide each such agency access to the employers records of ranci i1, ¥
testing, as determined to be necessary by the agency 1o ensure the employers complian.c .« 1 the rule

Issued in Washington, DC on November 22. 1994
David R. Hinson,
Administrator, Federal Aviation
Administration.

USCG

46 CFR Chapter |
List of Subjects in 46 CFR Part 16

Drug testing, Marine safety, Reporting and recordkeeping requirements, Safety, Transportation
For the reasons set out in the preamble. the Coast Guard amends 46 CFR pant 16, as follows

PART I6CHEMICAL TESTING

I. The authority citation for part 16 continues 1o read as follows:

Authority: 46 U.5.C, 2103, 3306, 7101, 7301 and 7701 49 CFR |.46.

2. In §16.103. the definitions of Positive rate and Refuse 10 submit are added in alphabetized order
to read as follows:

§16.105 Definitions of terms used in this part.
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testing during each calendar year to equal an annual rate not less than the minimum annual percentage
rate for random drug testing determined by the Commandant. If the manne employer conducts random
drug testing through a consortium, the number of crewmembers 1o be tested may be calculated for each
individual marine employer or may be based on the total number of covered crewmembers covered by
the consortium who are subject to random drug testing at the same minimum annual percentage rate
under this part or any DOT drug testing rule.

(h) Each marine employer shall ensure that random drug tests conducted under this part are
unannounced and that the dates for administering random tests are spread reasonably throughout the
calendar vear,

(i) Ifa given covered crew-member is subject 1o random drug testing under the drug testing rules
of more than one DOT agency for the same marine employer, the crewmember shall be subject 1o
random drug testing at the percentage rate estblished for the calendar year by the DOT agency
regulating more than 50 percent of the crewmembers function.

(i) Ifa marine employer is required to conduct random drug testing under the drug testing rules of
more than one DOT agency, the marine employer may

(1) Eswablish separate pools for random selection. with each pool containing the covered
crewmembers who are subject to testing at the same required rate; or

(2) Randomly select such crewmembers for testing at the highest percentage rate established for the
calendar year by any DOT agency to which the marine employer is subject
- L] L] - L]

Issued in Washington, DC, November 22, 1994

VADM A. E. Henn,
Acting Commandant, United States Coast Guard

RSPA
9 CFR Chapter I
List of Subjects in 49 CFR Part 199

Pipeline safety, Drug testing, Recordkeeping and reporting
For the reasons set out in the preamble, RSPA amends 49 CFR Pant 199, as follows

PART 199 - DRUG AND ALCOHOL TESTING

|. The authority citation for Part 199 is revised to read as follows
Autherity: 49 US.C. 60101 et seq.. 49 CFR 1.53.
2. Section 199.3 is amended by adding the following definitions in alphabetical order:

§199.3 Definitions.
L] - L] [ ] L ]

Positive rate means the number of positive results for random drug tests conducted under this
subpart plus the number of refusals of random tests required by this subpart, divided by the total number
of random drug tests conducted under this subpart plus the number of refusals of random tests required
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by this subpart.
- - - - L]

Refuse to submit means that a covered employee fails 10 provide a urine sample as required by 49
CFR Pant 40, without a genuine inability to provide a specimen (as determined by a medical evaluation),
after he or she has received notice of the requirement to be tested in accordance with the provisions of
this subpart. or engages in conduct that clearly obstructs the testing process.

- L] - - L]

3. Section 199.11 is amended by revising paragraph (c) to read as follows

§199.11Drug tests required.
- L L ] . L ]

(c) Random testing. (1) Except as provided in paragraphs (cX2) through (4) of this section, the
minimum annual percentage rate for random drug testing shall be 50 percent of covered employees

(2) The Administrators decision to increase or decrease the minimum annual percentage rate for
random drug testing is based on the reported positive rate for the entire industry, All information used
for this determination is drawn from the drug MIS reports required by this subpart In order to ensure
reliability of the data, the Administrator considers the quality and completeness of the reported data,
may obtain additional information or reponts from operators, and may make appropriate modifications
in calculating the industry positive rate. Each year, the Administrator will publish in the Federal
Register the minimum annual percentage rate for random drug testing of covered emplovees The new
minimum annual percentage rate for rundom drug testing will be applicable starting January | of the
calendar year following publication.

(3) When the minimum annual percentage rate for random drug testing is 50 percent, the
Administrator may lower this rate 10 25 percent of all covered employees if the Administrator
determines that the data received under the reporting requirements of §199.25 for rwo consecutive
calendar years indicate that the reported positive rate is less than 1.0 percent

(4) When the minimum annual percentage rate for random drug testing is 2§ percent, and the data
received under the reporting requirements of §199.25 for any calendar vear indicate that the reported
positive rate is equal to or greater than | 0 percent. the Administrator will increase the minimum annual
percentage rate for random drug testing to 50 percent for all covered employees

(5) The selection of employees for random dru,, testing shall be made by a scientifically valid
method, such as a random number table or a computer-based random number generator that is maiched
with employees Social Security numbers, payroll identification numbers, or other comparable
identifying numbers. Under the selection process used, each covered employee shall have an equal
chance of being tested each time selections are made

(6) The operator shall randomly select a sufficient number of covered employees for testing during
cach calendar year to equal an annual rate not less than the minimum annual percentage rate for random
drug testing determined by the Administrator. If the operator conducts random drug testing through a
consortium, the number of employees 10 be tested may be calculated for each individual operator or may
be based on the toial number of covered employees covered by the consortium who are subject to
random drug testing at the same minimum annual percentage rate under this subpart or any DOT drug
testing rule,

(7) Each operator shall ensure that random drug tests conducted under this subpart are unannounced
and that the dates for administering random tests are spread reasonably throughout the calendar year

(8) If a given covered employee is subject to random drug testing under the drug testing rules of
more than one DOT agency for the same operator, the emplovee shall be subject to random drug testing
ai the percentage rate esiablished for the calendar year by the DOT agency regulating more than 50
percent of the employees function.




(9) If an operator is required to conduct random drug testng under the drug testing rules of more
than one DOT agency, the operator may

(i) Estblish separate pools for random selection. with each pool containing the covered employees
who are subject to testing at the same required rate. or

(i1) Randomly select such employees for testing at the highest percentage rate established for the
calendar vear by any DOT agency to which the operator 1s subject
L] L] L] L] L]

Issued in Washington, D.C. on November 22. 1994

D.K. Sharma,
Administrator, Research and
Special Programs Administration

FRA
49 CFR Chapter I
List of Subjects in 49 CFR Part 219

Alcchol and drug abuse. Railroad safery. Reporting and recordkeeping requirements
For the reasons stated in the preamble. FRA amends 49 CFR Pant 219, as follows:

PART 219CONTROL OF
ALCOHOL AND DRUG USE

|. The authority for part 219 is revised 1o read as follows

Authority: 49 US.C. 20103, 20107, 20111, 20112, 20113, 20140, 21301, 21304, and 49 CFR
| . 49(m).

2. Section 219.5 is amended by add ng. in alphabetical order. defimnons for positive rate and
refuse to submit as follows:

§219.5 Definitions.

L] L] L] L]

Positive rate means the number of positive results for random drug tests conducted under this pan
plus the number of refusals of random tests required by this part. divided by the totsl number of random
drug tests conducted under this part plus the number of refusals of random tests required by this pan.

- L] L] L L]

Refuse 1o submit means that a covered employee fails to provide a unine sample as required by 49
CFR Pan 40, without a genuine inability 1o provide a specimen (as determined by 8 medical evaluation).
after he or she has received notice of the requirement 1o be tested in accordance with the provisions of
this part, or engages in conduct that clearly obstructs the testing process
- L] - - -

3. Section 219.602 is added as follows:

§219.602 Admiaistrators determination of random drug testing rate.
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(a) Except as provided in paragraphs (b) through () of this section, the minimum annual
percentage rate for random drug testing shall be 50 percant of covered employees.

(b) The Administrators decision 10 increase or decrease the minimum annual percentage rate for
random drug testing is based on the reported positive rate for the entire industry. All information used
for this determination is drawn from the drug MIS reports required by this part. |n order to ensure
reliability of the data. the Administrator considers the quality and completeness of the reported data.
may obtain additional information or reports from railroads, and may make appropriate modifications in
calculating the industry positive rate. Each year, the Administrator will publish in the Federal Register
the minimum annual percentage rate for random drug testing of covered employees. The new minimum
annual percentage rate for random drug testing will be applicable starting January | of the calendar year
following publication.

(c) When the minimum an:ual percentage rate for random drug testing is 50 percent, the
Administrator may lower this rate to 25 percent of all covered employees if the Administrator
determines that the data received under the reporting requirements of §219.803 for two consecutive
calendar vears indicate that the reported positive rate is less than |.0 percent.

(d) When the minimum annual percentage rate for random drug testing is 25 percent. and the data
received under the reporting requirements of §219.803 for any calendar vear indicate that the reported
positive rate is equal 10 or greater than 1.0 percent, the Administrator will increase the minimum annual
percentage rate for random drug testing 10 50 percent for all covered employees.

(e) Selection of covered employees for testing shall be made by a method emploving objective,
neutral criteria which ensures that every covered employee has a substantially equal statistical chance of
being sclected within a specified time frame. The method may not permit subjective factors 1o play a
role in selection, i.e., no employee may be selected as a result of the exercise of discretion by the
railroad. The selection method shall be capable of venification with respect to the randomness of the
selection process.

(f) The railroad shall randomly select a sufficient number of covered employees fur testing during
each calendar year to equal an annual rate not less than the minimum annual percentage rate for random
drug testing determined by the Administrator. If the railroad con-ducts random drug tesung through a
consortium, the number of employees to be tested may be calculated for each individual railroad or may
be based on the total number of covered employees covered by the consortium who are subject to
random drug testing at the same minimum annual percentage rate under this part or any DOT drug
I stng rule.

(g) Each railroad shall ensure that random drug tests conducted under this part are unannounced and
that the dates for administering random tests are spread reasonably throughout the calendar year.

(h) If a given covered employee is subject to randoin drug testing under the drug testing rules of
more than one DOT agency for the same railroad, the employee shall be subject 1o random drug testing
a1 the percentage rate established for the calendar vear by the DOT agency regulating more than 50
percent of the employees functinn.

{i) If a railroad is required to conduct random drug testing under the drug testinz rules of more than
one DOT agency, the railroad may

(1) Establish separate pools for random selection. with each pool containing the covered employees
who are subject to testng at the same required rate; or

{2) Randomly select such employees for testing at the highest percentage rate established for the
calendar year by any DOT agency to which the railroad is subject.

Issued in Washington, DC, November 22, 1994

Donald M, ItzkofT,




Deputy Administrator, Feacral
Railroad Administration

FHWA
49 CFR Chapter I11
List of Subject: in 49 CFR Part 382

Alcohol and drug abuse, Highway safety, Reporting and recordkeeping requirements.
For the reasons stated in the preamble. the FHWA amends 49 CFR part 382, as follows

PART 382CONTROLLED
SUBSTANCES AND ALCOHOL
USE AND TESTING

|.  The authority for part 382 continues to read as follows:
Authoriry: 49 U.S.C. 31136, 31301 et seq., 31502; and 49 CFR | 48

2. Section 382.107 is amended by adding, in alphabetical order, a definition for positive rate and
revising the definition of refuse 1o submit as follows:

§382.107

Positive race means the number of positive results for random controlled substances tests conducted
under this part plus the number of refusals of random controlled substances 1ests required by this parn,
divided by the total of random controlled substances tests conducted under this part plus the number of
refusals of random tests required by this part
L - L] [ ] L

Refuse to submit (to an alcohol or controlled substances test | 1eans that a driver:

(1) Fails to provide adequate breath for Z'cohol testing as r-ouiied by Part 40 of this title, without a
valid medical explanation, after he or she has received notice of the re.uirement for breath testing in
accordance with the provisions of this part.

(2) Fails to provide an adequate urine sample for controlled sub-stances testing as required by Part
40 of this title, without a genuine inability to provide a specimen (as determined by a medical
evaluation), after he or she has received notice of the requirement for urine tcsting in accordance with
the provisions of this part, or

(3) Engages in conduct that clearly obstructs the testing process

3. Section 382.305 is revised to read as follows:

§382.305 Random testing.

(a)1) Except as provided in paragraphs (b) through (d) of this section, the minimum annual
percentage rate for random alcohol testing shall be 25 percent of the number of drivers each selection
period.

(2) Except as provided in paragraphs (e) through (g) of this section. the minimum annual

L B
o l.l"i




percentage rate for random controlled substances testing sirall be 50 percent of the number of drivers
each selection period.

(b) The FHWA Administrators decision to increase or decrease the minimum annual percentage
rate for alcohol testing is based on the reported violation rate for the entire industry  All information
used for this determination is drawn from the alcohol management information system repons required
by §382.403 of this part. In order to ensure reliability of the data. the FHWA Administrator considers
the quality and completeness of the reported data. may obtain additional information or reports from
employers. and may make appropriate modifications in calculating the industry violation rate. Each
year, the FHWA Administrator will publish in the Federal Register the minimum annual percentage
rate for random alcohol testing of drivers. The new minimum annual percentage rate for random
alcohol testing will be applicable starting January | of the calendar year following publication.

(eX1) When the minimum annual percentage rate for random alcohol testing is 25 percent or
more, the FHWA Administrator may lower this rate 1o 10 percent of all drivers if the FHWA
Administrator determines that the data received under the reporting requirements of §382.403 for two
consecutive calendar years indicate that the violation rate is less than 0 § percent

(2) When the minimum annual percentage rate for random alcohol testing is 50 percent. the FHWA
Administrator may lower this rate to 25 percent for all drivers if the FHWA Administrator determines
that the data received under the reporting requirements of §382.403 for two consecutive calendar years
indicate that the violation rate is less than 1.0 percent but equal to or greater than 0§ percent.

(dX1)  When the minimum annual percentage rate for random alcohol testing 1s 10 perzent, and
the data received under the reporting requirements of §382.403 for that calendar year indicate that the
violation rate is equal to or greater than 0.5 percent. but less than 1.0 percent, the FHWA Administrator
will increase the minimum annual percentage rate for random alcohol testing to 25 percent for all
drivers.

(2) When the minimum alcohol percentage rate for random alcohol testing is 25 percent or less, and
the data received under the reporting requirements of §382.403 for that calendar year indicate that the
violation rate is equal to or greater than 1.0 percent, the FHWA Administrator will increase the
minimum annual percentage rate for random alcohol testing to 50 percent for all drivers.

(¢) The FHWA Administrators decision 1o increase or decrease the minimum annual percentage
rate for controlled substances testing is based on the reported positive rate for the entire industry  All
. /ormation used for this determination is drawn from the controlled substances management
information system reports required by §382.403 of this part. In order to ensure reliability of the data.
the FHWA Administrator considers the quality and completeness of the reported data. may obtain
additional information or reports from employers, and may make appropriate modifications in
calculating the industry pesitive rate. Each year, the FHWA Administrator will publish in the Federal
Register the minimum annual percentage rate for random controlled substances testing of drivers. The
new minimum annual percentage rate for random controlled substances testing will bs applicable
starting January | of the calendar year following publication.

(f) When the minimum annual percentage rate for random controlled substances testing is S0
percent, the FHWA Administrator may lov. cr this rate to 25 percent of all drivers if the FHWA
Administrator determines that the data received under the reporting requirements of §382.403 for two
consecutive calendar years indicate that the positive rate is less than 1.0 percent. However, after the
calendar year 1994 of random testing for interstate motor carriers under part 391, subpant H and the
initial calendar year of testing by large employers under this section, the FHWA Administrator inay
lower the rate for calendar year 1997, if the combined positive testing rate is less than |.0 percent, and if
it would be in the interest of safety.

(g) When the minimum annual percentage rate for random controlled substances testing is 25
percent. and the data received under the reporting requirements of §382 403 for any calendar year
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indicate that the reported positive rate is equal to or greater than | 0 percent, the FHWA Administrator
will increase the minimum annual percentage rate for random controlled substances testing to 50
percent of all drivers.

(h) The selection of drivers for random alcohol and controlled substances testing shall be made by a
scientifically valid method, such as a random number table or a computer-based random number
generator that is matched with drivers Social Security numbers. payroll identification numbers, or other
comparable identifying numbers. Under the selection process used, each driver shall have an equal
chance of being tested each time selections are made

(i) The employer shall randomly select a sufficient number of drivers for testing during each
calendar year to equal an annual rate not less than the minimum annual percentage rate for random
alcohol and controlled substances testing determined by the FHWA Administrator. If the employer
conducts random testing for alcohol and/or controlled substances through a consortium, the number of
drivers 10 be tested may be calculated for each individual employer or may be based on the total number
of drivers covered by the consortium who are subject to random alcohol and/or controlled substances
lesting at the same minimum annual percentage rate under this part or any DOT alcohol or controlled
substances random testing rule.

(j) Each employer shall ensure that random aicohol and controlled substances tests conducted
under this part are unannounced and that the dates for administering random alcohol and controlled
substances tests are spread reasonably throughout the calendar vear,

(k) Each employer shall require that each driver who is notified of selection for random aicohol
and/or controlled substances testing proceeds to the test site immediately; provided. however, that if the
driver is performing a safety-scasitive function at the time of notification, the employer shall instead
ensure that the driver ceases 1o perform the safety-sensitive function and proceeds 1o the testing site as
soon &s possible.

(1) A driver shall only be tested for alcohol while the driver is performing safety-sensitive
functions, just before the driver is to perform safety-sensitive functions, or just after the driver has
ceased performing such functions.

(m)1f a given driver is subject to random alcohol or contrclicd substances testing under the random
alcohol or controlled substances testing rules of more than one DOT agency for the same employer, the
driver shail be subject to random alcohol and/or controlled substances testing at the annual percentage
rate established for the calendar year by the DOT agency regulating more than 50 percent of the drivers
function.

(n) If an employer is required to conduct random alcohol or controlled substances testing under the
alcohol or controlled substances testing rules of more than one DOT agency, the employ er may

(1) Establish separate pools for random selection. with each pool containing the DOT-covered
employees who are subject to testing at the same required minimum annual percentage rate; or

(2) Randomly select such employees for testing at the highest minimum annual percentage rate
established for the calendar year by any DOT agency to which the employer is subject.

lssued  Washingion, DC on November 22, 1994
Rodney Slater,
Administrator, Federal Highway
Administration
FTA

49 CFR Chapter VI
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operators, the Administrator may lower the rate the following calendar year, if combined positive
testing rate is less than 1.0 percent, and if it would be in the interest of safety

(d) When the minimum annual percentage rate for random drug testing is 25 percent, and the data
received under the reporting requirements of §653.73 for any calendar year indicate that the reported
positive rate is equal 10 or greater than | .0 percent. the Administrator will increase the minimum annual
percentage rate for random drug testing to 50 percent of all covered employees.

() The selection of employees for random drug testing shall be made by a scientifically vahid |
method, such as a random number table or a computer-dased random number generator that is matched
with employees Social Security numbers. Under the selection process used, each covered employee =
shall have an equal chance of being tested each time selections are made.

(f) The employer shall randomly select a sufficient number of covered employees for testing during
each calendar year to equal an annual rate not less than the mimimum annual percentage rate for random
drug testing determined by the Administrator. If the employer conducts random drug testing through a
consortium, the number of employees to be tested may be calculated for each individual employer or
may be based on the total numbsr of covered employees covered by the consortium who are subject to
random drug testing st the same minimum annual percentage rate under this part or any DOT drug
lesting rule.

(g) Each employer shall ensure that random drug tests conducted under this part are unannounced
and that the dates for administering random tests are spread reasonably throughout the calendar year.

(h) If a given covered employee is subject to random drug testing under the drug testing rules of
more than one DOT agency for the same employer, the employee shall be subject to random drug
testing at the percentage rate established for the calendar year by the DOT agency regulating more than
50 percent of the employees funciion.

(i) 1f an employer is required to conduct random drug testing under the drug testing rules of more
than one DOT agency, the employer may

(1) Establish separate pools for random selection, with each pool containing the covered employees
who are subject 1o testing at the same required rate: or

(2) Randomly select such employees for testing at the highest percentage rate estabiished for the
calendar year by any DOT agency to which the emplover is subject

Issued in Washingion. DC on November 22, 1994,

Gordoan J. Linton,

Administrator, Federal Transit
Administration.

[FR Doc. 94-29289 Filed 11-29-94; 12:02 pm]
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unavailable.

DATES: The amendments to the FAA, RSPA. FRA, FHWA, and FTA alcohol testing regulations are
effective January |, 1995. Comments conceming the reporting requirement added to the five operating
administration alcohol testing regulations should be received by January 17, 1995 Late filed comments
will be considered 1o the extent practicable.

ADDRESSES: Comments should be sent to Docket Clerk, Docket No. 49384, Room 4107, Departmemt
of Transportation, 400 7th Street, S.W., Washington D.C., 20590. This is a consolidated docket that will
accept comments on the amendments to all five operating administration rules involved. Commenters
wishing to have their comments acknowledged should send a stamped, self-addressed postcard with
their comments. The Docket Clerk will date stamp the card and return it to the commenter.

FOR FURTHER INFORMATION CONTACT: Robert C. Ashby, Acting Director, Depariment of
Transportation Office of Drug Enforcement and Program Compliance, 400 7th Street. S.W .
Washington, D.C., 20590 (202-366-3784).

SUPPLEMENTARY INFORMATION: This rulemaking concerns the Department of Transportation's
alcohol testing requirements. Larger employers are required to begin alcohol testing in accordance with
the Department’s regulations on January 1, 1995, Smaller employers are required to begin testing on
July 1, 1995, or January 1, 1996, as provided in applicable operating administration rules. Those
employers who are scheduled to begin testing January 1, 1995, are expected 1o be ready 1o begin testing
on that date, including acquisition of equipment and training of personnel. No post-ponements of this
compliance date have been granted. Since employers will have been on notice of this compliance date
since February 15, 1994, the Department believes that employers will have had a reasonable tme o

prepare.
The NPRM

When the Depantment proposed the alcohol testing rules that it adopted in February 1994, one of the
most important. most frequently commented-upon issues was the choice of testing methodology. After
carefully considering comments about a vanety of methods and devices, including arguments
concerning the degree of discretion employers shuld have in choosing a testing method. the
Department decided that the use of evidential breath testing devices (EBTs) was the most appropriate
approach to take. The Department discussed the reasons for this decision at some length in the preamble
to its alcohol testing procedures rule. See $9 FR 73427347; February 15, 1994,

At the same time, the Department sought comments, through & notice of proposed rulemaking
(NPRM), on whether the Department should authorize blood testing for alcohol 1o be used in certain
specific. very limited circumstances. See 59 FR 7367-7371; February 15, 1994 Under the proposal,
blood would be used only in those reasonable suspicion and post-accident testing circumstances where it
15 not practicable to use breath testing. Id. a1 7367. The Department specifically noted that blood testing
was not intended, under the proposal, 10 be an equal alternative method that an employer can choose as
a maner of preference. 1d. The NPRM did not propose re-opening the underiying decision that breath
testing is 10 be the basic testing method under the rules.

The rationale for the proposal was that in some circumstances, the unavailability of EBTs * * * may
make breath testing impracticable. Id. The Department noted that

[R]easonable suspicion and post-accident tests are more likely than other kinds of tests 1o happen at
unpredictable times and in remote locations * * * (1]t may be substantially easier and less costly 10
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arrange for a blood alcobol test [than a breath test] in these circumstances. In some cases, it may be
impossible to get an EBT to a remote location in time to conduct a meaningful test. Id

Under such circumstances, the NPRM said. it might be berter to test using blood, despite its known
disadvantages (which the preambles to both the Part 40 final rule and the NPRM spelled out), than to be
unable to complete a reasonable suspicion or post-accident test. The NPRM noted that there would
probably be a small number of such tests per year (roughly estimated at 2500 per year), which could
mitigate the effect of these disadvantages.

The remainder of the NPRM proposed procedures that would be used in the event the Department
adopted the proposal. These proposals addressed such subjects as collection procedures, qualification of
testing personnel, laboratories and laboratory procedures, and fatal flaws that would invalidate tests.

Comments

The Depaniment received 185 comments on this NPRM. The commenters included 15 transportation
employers or their associations, 9 testing industry organizations, 6 unions, and 155 individual
transportation employees. Several months after the close of the comment period. the Department
received additional correspondence on this subject, but the comments arrived so late in the rulemaking
process that it was not practicable 1o consider them.

Comment was divided on the basic issue of whether blood testing should be authorized. Employee
comments were uniformly against the proposal. Six unions representing transportation workers and 155
individual transporiation employees opposed blood testing. They cited a number of reasons. Blood
testing was 100 invasive, causing pain and fear in many employees and severely invading employees
privacy. There was no possibility of immediate confirmation. There would be too much employer
discretion as 1o when blood could be used, which could lead 10 abuse (e.g., overuse of blood by
employers). Some of these comments expressed concern about incompetent or dangerous collection
practices. Two additionsl commenters (one of whom favored using blood testing) expressed concern
about confrontations arising from employees who objected 1o giving blood.

Twenty-five commenters. most of them employers or employer associations, favored blood testing.
Thirteer of these endorsed the NPRM proposal. Most did so on the basis that it would be less costly and
more convenient 10 be able to use blood testing for reasonable suspicion and post-accident testing.
Specifically, commenters were concerned that. in the absence of a blood option for these types of
testing, employers would have to buy an unreasonably large number of EBTs to cover all their work
locations. The other 12 commenters in this group favored much wider discretion for employers, saying
that biood testing should be available for confirmation in all types of testing. with non-evidential
devices (such as saliva devices) available for screening tests. The result would be that EBTs need never
be obtained or used. Employers in the pipeline industry were paruicularly in favor of this approach,
noting that only reasonable suspicion and post-accident alcohol tests are required for their industry.
which has employees at many remote sites.

A related issue was how to define readily available. The NPRM proposed that blood could be
used when breath testing was not readily available, and asked for comment on what that term should
mean. Five commenters believed that a specific number of hours (e.g., two or eight) should be uszd as
the criterion. That is, if breath testing could not be performed within that number of hours after the
event leading to the test, then blood could be used. Nine commenters, to the contrary, said that
employers should be able to decide when breath testing was readily available, based on such factors as
cost, convenience, or preference. (One comment. on the other hand, said c.nployers should never have
this discretion.) The latter view was advocated by several of the commenters who favored a broader use
of blood testing than the NPRM proposed. as it would reduce the number of occasions on which breath
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the greater invasiveness of this approach would. on the whole, make employee acceptance of the
program more, rather than less. difficuit to obtain. Employee acceptance is one factor that leads to the
success of an alcohol misuse prevention program.

Another factor we have taken into consideration is the added program complexity that would
result from including blood testing in the Department's programs. Laboratories would have to be
certified to test the blood samples. As the division among commenters on this point demonstrates, the
best solution to this problem is not clear. In our view, DHHS centification would be the highest standard
for accuracy and reliability of tesiing. However, there would be considerable costs to laborstories and
the Department, as well as some delays in program implementation, if DHHS had 1o create a laboratory
certification program for blood alcohol testing, as it has for urine drug testing. Assuming that the
number of tests involved is small (see discussion below) it might well not be cost effective for
laboratories to go through a DHHS certification process. State-certified laboratories appear 10 vary in
reputation for quality as well as in terms of availability; not all states have state or state-certified
laboratories that would accept specimens for purposes of DOT-mandated testing.

As mentioned in the preamble of the NPRM, the Department has expressly declined to use
laboratories certified by private organizations (such as the CAP) in the drug testing context, and the
comments did not provide a persuasive rationale for taking a different course with respect to alcohol
testing. Using state or privately centified laboratories as an interim measure until DHHS-centified
laboratories are ready could create concern among employees and employers about ensuring the highest
level of accuracy in the program. The other procedural issues discussed in the commentsDOT national
uniform procedures vs. reliance on differing state procedures, whether there should be a standard DOT
blood testing kit and what should be in it, what should constitute a fatal flaw, etc.also suggest that it
would be a very complex matter to devise an appropriate set of procedures for blood testing.

Other questions erise because of the relationship of non-evidential screening test devices and blood
tests. For example, suppose a saliva screening device indicates that an employee tests positive for
alcohol. The blood test result will not be available from the laboratory for two or three days. What
happens to the employee in the meantime? This is a problem we do not face with evidential breath
testing, since a confirmation test result is available immediately, 8 point which we view as a significant
advantage of breath testing.

In the drug testing rules, we explicitly prohibit on-site testing, in pant for the reason that we consider
it inappropriate for an employer 1o take any action against an employee. absent a confirmed and venified
positive test result. (Concern about the accuracy of devices was also involved in this decision.) A similar
situation would occur if an employee had a positive on-site screening test for alcohol and the employer
stood him or her down pe: ding receipt of the laboratory confirmation test result. On the other hand,
from a safety point of view, there is much to recommend to employers that they stand an employee
down after a positive on-site screening test, since no one wants to send (for example) a truck driver back
onto the road when we have a test result suggesting that the driver may have alcohol in his or her
system. The comments on the subject favored standing employees down in this situation,

Should the Department, contrary to the drug testing rules, permit or require the employer to stand an
¢mployee down in this situation? If the employer stands an employee down in this situation, should
DOT rules mandate that the employer pay the employee for the stand down period? In any case? Only if
the confirmation test is negative? These are difficult and troubling questions, to which the best answers
are far from self-evident.

This is not to say that the issues of invasiveness, added procedural complexity, and stand-down are
incapable of resolution. But is it worthwhile, from the point of view of employers, employees, and the
Department, to create a new component of the alcohol testing program carrying these problems with it”
The basic rationale for adding blood testing 1o the program is that, in its absence, employers will miss
post-accident and reasonable suspicion tests. That is, there will be situations in which, because breath
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testing cannot be made available within eight hours. a post-accident or reasonable susmicion test that the
regulations call for will not take place at all. In some number of these cases, blood testing might be '
available where breath testing 13 not

How often will there be reasonabie suspicion and post-accident tests that are missed because of the
unavailat *' ty of breath testing that would be caught by blood testing? Our expectation is that there
would be a small number of such situations. First, occasions for post-accident and reasonable suspicion
tests are likely to be far fewer in number than occasions for pre-employment and random tests. The
motor carrier industry accounts for 7.0 million of the approximately 7 8 million transportation
employees who will be subject 10 alcohol 1esting. FHWA's very stringent criteria for post-accident
testing (only a (1) fatal accident or (2) an accident in which the driver 1s issued a citation for a moving
violation plus either (a) there is disabling damage 1o a vehicle or (b) an injury requiring immediate
medical trestment away from the scene results in a post-accident test) mean that only a small percentage
of all motor camrier accidents are likely to result in post-accident tests. The nature of drivers’ jobs, which
do not involve frequent or long-term observation by supervisors. sugyests that there will be relatively
few occasions for reasonable suspicion tests. The pipeline industry, in which most accidents happen
because of non-pipeline employees damaging pipelines (e.g.. construction crews digging mto a
pipeline), and in whick employees may often operate in remote locations with little supervision, appears
to share this relatively low probability of reasonable suspicion and post-accident tesung. We also
anticipate few shy lung situations, and Part 40 has a provision to deal with them.

Other industries, which involve closer supervision of employees and/or broader definitions of
triggering accidents may produce somewhat greater rates of post-accident or reasonable suspicion test
situations. (In one of these, the railroad industry, post-accident blood testing is done by FRA under a
long-standing rule using an FRA contract lab. Nothing in this todays action in any way changes FRAs
existing requirements involving blood testing.) However, since the absolute numbers of employees in
these industries are much smaller, they will have less of an effect on the total number of such occasions.
Even in these industries, the numbers may not be very high. Data from the aviation industry, for
example, suggests that there have been relatively few post-accident or reasonable cause drug tests (e.g.,
720 out of 268,809 total tests conducted in 1993 under the FAA rule).

This brings us to the next factor. V'nat data we have from situations where reasonable
suspicion/cause tests have been administered for both drugs and alcohol suggests that there may be
substantially fewer such tests for alcohol than for drugs. For example, recent railroad industry data
sugges! that of the total of such tests, alcohol tests made up only about | 7 percent of the total

Finally, we expect that a substantial percentage of the reasonable suspicion and post-accident testing
siluations can be caught by breath testing. This is particularly true in those industries (e.g ., the raiiroad.
transit. and aviation industries) where employees perform most safery-sensitive duties on known routes
or in known locations, and where supervision is more readily available. Even in the motor camer
industry, the provision in the FHWA rule that allows use fo. purposes of the DOT testing program of
results of tests conducted by law enforcement can help to reduce the incidence of missed tests.

Ho ‘ever, there are likely to be some situations in which no testing methodincluding bloodcan be
brought to bear in time to conduct a post-accident or reasonable suspicion test. The oft-mentioned
example of a truck accident at 2 a.m. on a remote highway in the middle of the desert may well be an
example of a situation in which blood, as well as breath, testing will not be available in a imely manner
Cenainly it would be a doubtful assumption that all, or perhaps even a majority, of tests that would be
missed with breath would be caught with blood.

Consequently, if we added blood testing 1o the alcohol testing program as proposed in the NPRM.
we would be incurring the disadvantages of such a step in order to catch a subset of » subset of the
universe of all reasonable suspicion and post-accident alcobol tests required under the Department's
rules. This universe itself will probably not be a large one. Many of the tests can be caught by breath
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testing. Of those that cannot, many could n * Se caught by blood testing either

[n the NPRM., we made a rough estimate of perhaps 2500 situations per year in which blood would
catch a test that breath could not. Commenters did not present data suggesting that the number would be
significantly higher; we tend to think, at this time. that the estimate mav have been 100 high

We have concluded that it is not worth subjecting employees 1o an invasive testing procedure and
incurming the other disadvantages of adding blood alcohol testing to our program to capture this
probably small number of cases. For this reason, we are withdrawing the proposed authorization of the
use of blood in some post-accident and reasonable suspicion test situations. and we will not include
blood testing as a part of the DOT alcohol testing program. As noted below, we are issuing a final rule
establishing a temporary reporting requirement concerming missed reasonable suspicion and
post-accident tests.

We believe that following this course will be less disadvantageous to employers than some
commenters appear to believe. There is no requirement in the DOT rulesand never has beenthat
employers buy their own EBT for every con.eivable location in which a reasonable suspicion or
post-accident test could occur, including every company facility or location. We expect that companies
may move EBTs around from facility to facility for scheduled tests such as pre-employment and random
tests. For the non-scheduled reasonable suspicion and post-accident tests, we expect employers 1o take
reasonable steps to ensure coverage. We recognize that tests will not be able to be completed in some
instances. That is why, for example, the reasonable suspicion and post-accident testing provisions of the
alcohol rules issued by the operating administrations on February 15, 1994, rell employers to
discontinue attempts at testing after eight hours but require them to keep a record explaining the
inability to conduct the test,

Consortia and third-party service providers can often provide both more economical service and
wider coverage than employers would find possible on their own. Reimbursable agreements among
employers, even across various industries, could make EBT and BAT services available in locations
where a single employer would not have coverage. The operating administrations will also provide
guidance and work with their employers to ensuie appropriate coverage by employers. Finally, the
Department recognizes that there will be some situations in which the best good faith efforts on the par
of an employer (as distinct from an abdication of the effort) cannot result in a test being compieted. That
15. we acknow ledge and accept the fact that there will be some missed tests.

The Depariments judgment on this issue is based. 10 a considerable extent. on the premise that there
will not be excessive numbers of missed tests. This premise. while based on 2 logical view of how our
program w~ill work, is not, at this stage, based on hard data. This is because the alcohol testing program
has not begun yet, so there is linle data on which we can rely. (That is, the first MIS repons for alcobol
are not due until March 15, 1996. The first MIS reports for drugs are not due until March 15, 1995, so
we do not even have comprehensive data yet for drug testing in most of the affected industries which
might serve as a basis for inferences about the alcohol testing program.) For this reason, the Department
1s modifying an existing regulatory requirement to generate relevant data

All the operating administration alcohol testing regulations include a requirement for employers to
prepare and maintain on file a record of when a post-accident or reasonable suspicion test is not
administered within eight hours. At this point, the employer must stop attempts to administer the test
This 15, in other words, an existing requirement to document a missed test and the reasons for it This
re-quirement applies to all covered employers.

For a three-year period beginning January 1, 1995, the Department will require those employsrs
who transmit an MIS report to the Department 1o transmit a copy of these records along with their MIS
report. They should be sent to the same address as MIS reports are sent for the operating administration
involved Reports should be sent to the operating administration only at the time that MIS reports are
sent. That 1s. the employer should send a year's worth of reports (a separat~ report for each missed \3st)
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the Departments existing alcohol testing requirements, it pertains to 3 Department-wide regulatory
program. and has been reviewed by all concemed Departmental offices and the Office of Management
and Budget (OMB). The costs and benefits of alcohol testing were fully analyzed as part of the final
rules issued February 15, 1994. Because the rule does impose a new reporting reauirement. we have
submitted this requirement to OMB for review under the Paperwork Reduction Act. The new reporting
requirement will not be effective until OMB has approved it. DOT will pubiish a Federal Register
notice when OMB approves the requirement.

Under the Regulatory Flexibiity Act. the Department certifies that the requirements imposed by this
rule will not have a significant economic effect on a substantial number of small entities. There are not
sufficient Federalism impacts to warrant a Federalism assessment under Executive Order 12612,

List of Subjects

|4 CFR Part 121

Au carmiers. Air transportation, Aircraft, Aircraft pilots. Airmen. Airplanes. Alcohol, Alcoholism.
Aviation safety, Pilots, Safery, Transpornation.

49 CFR Part 199
Aleohol testing, Drug testing, Pipeline safety, Recordkeeping and reporting.

49 CFR Pant 219

Alcohol and drug abuse, Railroad safety, Reporting and recordkeeping requirements
49 CFK Part 382

Alcohol testing, Controlled substances testing, Highways and roads. Highway safety. Motor
carriers. Motor vehicle safety.

49 CFR Part 634

Alcohol testing, Grant programstransportation, Mass transit. Reporting and recordkeeping
requirements, Safety, Transportation.

Issued this 22nd day of November, 1994, at Washington, D.C

Mortimer L. Downey,
Depury Secretary

David R. Hinson,
Admnistrator, Federal Aviation Administration.

D.K. Sharma,
Administrator, Research and Special Programs Administration.
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S. Mark Lindsey,
Acting Depury Administrator, Federal Railroad Administration

Rodney E. Slater,
Administrator, Federal Highway Administration.

Gordon J. Linton,
Administrator, Federal Transit Administration.

For the reasons set forth in the preamble, the Department of Transportation amends 14 CFR Pant
121. 49 CFR Pant 199, 49 CFR Part 219, 49 CFR Part 382, and 49 CFR Part 654, as follows.

14 CFR CHAPTER1

PART 121CERTIFICATION AND OPERATIONS: DOMESTIC, FLAG, AND
SUPPLEMENTAL AIR CARRIERS AND COMMERCIAL OPERATORS OF LARGE
AIRCRAFT

. The authority citation for Part 121 is revised to read as follows:
Authority: 49 U.S.C. 106(g), 1354(n), 1355, 1356, 1357, 1401, 14211430, 1485, and 1302,

2. In Appendix J to Part |21, paragraph I1l. B. 2. is amended by designating the existing text as
paragraph (a) and adding a new paragraph (b), to read as follows:

Appendix J to Part 121 Alcobol Misuse Prevention Program

111 Tests Required

- - - L] L]

B. Post-accident
- L] L] L] -

: l‘.':' L ]

{b) For the years stated in this paragraph, employers who submit MIS reports shall submit 1o the
FAA each record of a test required by this section that is not completed within 8 hours. The employers
records of tests that are not completed within 8 hours shall be submitted 1o the FAA by March 15, 1996,
March 15, 1997; and March 15, 1998; for calendar years 1995, 1996, and 1997, respectively. Employers
shall append these records to their MIS submissions. Each record shall include the foilowing
information:

(i) Type of test (reasonable suspicion/post-accident),

(i) Triggering event (including date, time, and location),

{1ii) Employee category (do not include employee name or other identifying information);

{iv) Reasonis) test could not be completed within 8 hours; and

{v) If blood alconol testing could have been completed within eight hours, the name, address, and
telephone number of the testing site where blood testing could have occurred.

- w . L] -

1 In Appendix J to Part |21, paragraph [l D 4 is amended by designating the existing
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paragraphs (b) and (c) as paragraphs (c) and (d). respective!v, and adding a new paragraph (b), to read as
follows:

- L] L L] L]
[11. Tests Required
- - - - L
D. Reasonable suspicion testing
L - L ] - -
4 e

(b) For the years stated in this paragraph. employers who submit MIS reports shall submit to the
FAA each record of a test required by this section that is not completed within 8 hours The employer's
records of tests that are not completed within 8 hours shall be submitted 1o the FAA by March 15, 1996;
March 15, 1997, and March 15, 1998; for calendar years 1995, 1996, and 1997, respectively. Employers
shall append these records to their MIS submissions. Each record shall include tae following
information:

(i) Type of test {reasonable suspicion/post-accident);

(ii) Triggering event (including date, ime. and location),

(iii) Employee category (do not include employee name or other identifying information).

(iv) Reason(s) test could not be completed within 8 hours; and

(v) Il blood alcohol testing could have been completed within eight hours, the name. address. and
telephone number of the testing site where blood testing could have occurred

49 CFR CHAPTER |

PART 199 DRUG AND ALCOHOL TESTING

4. The authority citation for Part 199 is revised to read as follows
Authority: 46 U.5.C. 60101 et seq.. 49 CFR | 33

5. Section 199.225 is amended by designating the existing text of paragraph (a)X2) as paragraph
(aN2Xi) and adding a new paragraph (a) (2) (ii). to read as follows

§199.225 Alcobol tests required.
] - L] - -

(a) Post-accident. ** *
tzxi} L

(it} For the vears stated in this paragraph, employers who submit MIS reports shall submit 1o RSPA
each record of a test required by this section that is not completed within 8 hours, The employer's
records of tests that could not be completed within 8 hours shall be submarted to RSPA by March 15,
1996, March 15, 1997, and March 15, 1998; for calendar years 1995, 1996, and 1997, respectively
Employers shall append these records 1o their MIS submissions. Each record shall include the following
information:

(A) Type of test (reasonable suspicion/post-accident);

(B) Triggering event (including date. time, and location),

(C) Employee category (do not include employee name or other identifving information),
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submirted to the FRA by March 15, 1996, March 15, 1997. and March 15. 1998; for calendar years
1995, 1996, and 1997, respectively. Employers shall append these recurds to their MIS submissions
Each record shall include the following information.

(1) Triggering event (including date. time. and location);

(ii) Employee category (do not include employee name or other wdentifying information

(1ii) Reason(s) test could not be completed within 8 hours: and

(iv) If blood alcohol testing could have been completed within eight hours, the name. address. and
telephone number of the testing site where blood testing could have occurred.

§219.302 [Amended]
10. Section 219.302 is amended by removing paragraph (f).
49 CFR CHAPTER Il
PART 382CONTROLLED SUBSTANCES AND ALCOHOL USE AND TESTING
I1. The authority citation for 49 CFR Part 382 continues to read as follows
Authority: 49 US.C. 31136, 31301, et seq., 31502, and 49 CFR 1.48.

12. Section 382.303 is amended by designating the existing text of paragraph (bX2) as paragraph
(b} 4) and adding new paragraphs (b)(2) and (b){3). to read as follows

§382.303 Post-accident testing.
L] Ll L L] L]

{b]".{i}.'.

(2) For the years stated in this paragraph. employers who submit MIS reponts shall submit to the
FHW A each record of a test required by this section that 15 not completed within 8 hours. The
emplover's records of tests that are not completed within B hours shall be
submined to the FHWA by March 15, 1996; March 15, 1997 and March 15. 1998, for calendar years
1995, 1996, and 1997, respectively. Employers shall append these records to their MIS submissions
Each record shall include the following information:

(1} Type of test (reasonable suspicion/post-accident).

{1) Tnggenng event (including date, time, and location);

(111) Reason(s) test could not be completed within 8 hours; and

(iv) If blood alcohol testing could ha ‘e been completed within eight hours, the name, address. and
tclephone number of the testing site where blood testing could have occurred.

{3) Records of tests that could not be completed in 8 hours shall be submitied 1o the FHWA at the
following address: Ann.: Alcohol Testing program [sic), Office of Motor Carrier Standards (HCS1).
Federal Highway Administration, 400 Seventh Street. S W . Washington. DC 20590
- L] L] - Ll

13. Section 382.307 is amended by designating the existing text of paragraphs (e)X2) and (eX3)
as para-graphs (e4) and (e} 3), respectively, and adding new paragraphs (e)X2) and (eX3), to read as
follows:

§382.307 Reasonable suspicion test-ing.

]
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(e) * =

(2) For the years stated in this paragraph. emplovers who submit MIS reports shall submit to the
FHWA each record of a test required by this section that is not completed within 8 hours. The
employer’s records of tests that could not be completed within § hours shall be submitted to the FHWA
by March |5, 1996; March 15, 1997. and March 15, 1998; for calendar vears 1995, 1996, and 1997,
respectively. Employers shall append these records to their MIS submissions. Each record shall include
the following information:

(1) Type of test (reasorable suspicion/post-accident);

(i1) Triggering event (including date. time, and location),

(ii)Reason(s) test could not be completed within 8 hours; and

(iv) If blood alcohol testing could have been completed within eight hours, the name. address. and
telephone number of the testing site where blood testing could have occurred.

(3) Records of tests that could not be completed in 8 hours shall be submirted 10 the FHWA a1 the
following address: Ann: Alcohol Testing Program, Office of Motor Carrier Standards (HCS 1), Federal
Highway Administration. 400 Seventh Street, SW . Washington. DC 20590
L]

49 CFR CHAPTER V1

PART 654PREVENTION OF ALCOHOL MISUSE IN TRANSIT OPERATIONS
14, The authority citation for 49 CFR Par 654 is revised to read as follows:
Authority: 49 US.C. 5331, 49CFR 1 .51

I5. Section 654.33 is amended by designating the existing text of paragraph (b} as paragraph (bx 1)
and adding a new paragraph (b)}2), to read as follows

§654.33Post-uccident testing.
L - L] L L]
(by (1) e
(2) For the years stated in this paragraph, the employer shall submit 10 the FTA each record of a
test required by this section that is not completed within 8 hours, The employer's records of tests that
could not be completed within B hours shall be submirted 1o the FTA by March 15, 1996, March 15,
1997. and March 15, 1998; for calendar years 1995, 1996, and 1997. respectively. Employers shali
append these records to their MIS submissions. Each record shall include the following information
(i} Type of test {reasonable suspicion/posi-accident),
(ii) Triggering event (including date. time. and location);
(iii) Employee category (do not include employee name or other identifying information).
(iv) Reason(s) test could not be completed within 8 hours: and
(v) If blood alcohol testing could have been completed within eight hours, the name. address, and
telephone number of the testing site where blood testing could have occurred
L - L] L] -
16. Section 654.37 is amended by designating the existing text of paragraphs (d)¥2) and
(dX3) as paragraphs (d)(3) and (d)(4), respectively, and adding a new paragraph (dX2), 10 read as
follows:

w2




§654.37 Reasonable suspicion testing.
L] . Ll L] L]

[d-’. - = %

2) For the years stated in this paragraph. the employer shall submit to the FTA each record
of a test required by this section that is not completed within 8 hours. The employer's records of tests
that could not be completed within 8 hours shall be submirted to the FTA by March 15, 1996; March 13,
1997. and March 5. 1998; for calendar vears 1995, 1996, and 1997, respectively. Employers shall
append these records to their MIS submissions. Each record shall include the following information

(1) Type of test (reasonable suspicion/post-accident),

(11) Triggering event (including date, time, and location);

(iit) Employee category (do not include employee name or other identifying information),

(1v) Reason(s) test could not be completed within 8 hours: and

(v} If blood alcohol testing could have been completed within eight hours. the name, address, and
telephone number of the testing site where blood testing could have occurred

[FR Doc. 9429643 Filed 11-29-94; 12:03 pm]




Rulemaking Analysis and Notices
Executive Order 12866 and DOT Regulatory Policies and Procedures

This final rule is not considered a significant regulatory action under section 3(f) of Executive
Order 12866 and, therefore, was not subject to review by the Office of Management and Budget. This
rule is not significant according to the Regulatory Policies and Procedures of the Department of
Transportation (44 FR 11034). This final rule does not require a Regulatory Impact Analysis. or a
regulatory evaluation or an environmental assessment or impact statement under the National
covironmental Policy Act (42 U.S.C. 4321 e1seq.).
Executive Order 12612

This final rule has been analyzed in accordance with the principles and criteria in Executive
Order 12612 ("Federalism") and does not have sufficient federalism impacts to warrant the preparation
of a federalism assessment.
Kegulatory Flexibility Act

| certify that this rule will not have a significant economic impact on a substantial number of
small entities. This rule makes minor corrections which will not impose any new requirements on
persons subject to the Pipeline Safery Regulations; thus, there are no direct or indirect adverse economic
impacts for small units of govemnment. businesses. or other organizations
Paperwork Reduction Act

There are no new information collection requirements in this final rule
Lists of Subjects
49 CFR Part 190

Administrative practice and procedure. Penalties, Pipeline safety
49 CFR Part 191

Pipeline safety, Reporting and recordkeeping requirements
49 CFR Part 192

Pipeline safety, Reporting and recordkeeping requirements
49 CFR Part 193

Fire prevention, Pipeline safety, Reporting and recordkeeping requirements, Security measures

49 CFR Part 195




Houston, Texas (Southwest Region). and Lakewood. Colorado ( Western Region) Respondent
means a person upon whom the OPS has served a notice of probable violation. RSPA means the
Research and Special Programs Administration of the United States Department of Transporation

State means a State of the United States. the District of Columbia and the Commonwealth cf
Puerio Rico.

4. Section 190 7 is amended by revising paragraphs (d) and (1), introductory text, 1o rzad as
follows:

§190.7 Subpoenas; witness fees.

(d) Service of a subpoena upon the person named therein shall be made by delivering a copy of
the subpoena 1o such person and by tendering the fees for one day's antendance and mileage as specified
by paragraph (g) of this section. When a subpoena is issued al the instance of any officer or agency of
the United States. fees and mileage need not be tendered at the time of service. Delivery of a copy of a
subpoena and tender of the fees to a natural person may be made by handing them to the pearson, leaving
them at the person's office with the person in charge thereof, leaving them at the person’s dwelling place
or usual place of abode with some person of suitable age and discretion then residing therain, by mailing
them by registered or certified mail to the person at the last known address, or by any method whereby
actual notice is given to the person and the fees are made available prior to the retum date.

(1) Any person to whom a subpoena is directed may, prior to the tume specified therein for
compliance, but in no event more than |0 days after the date of service of such subpoena. apply 1o the
official who issued the subpoena. or if the person is unavailable, to the Administrator, RSPA 1 sh or
modify the subpoena. The application shall contain a brief statement of the reasons relied upon
support of the action sought therein. The Administrator, RSPA. or this issuing official, as the case may

be. may:
L] L] Ll L] -

5 Section 190.9 is amended by revising paragraph (bX | Xi) 1o read as follows

§190.9 Petitions for finding or approval.

‘bl--.

tl’ll.

(i) The State agency cenified to participate under 49 U.S.C 60105
] L] L] L] -

6. Section 190.201 is amended by revising paragraph (a) to read as follows

§190.201 Purpose and scope.

(8) This subpart describes the enforcement authority and sanctions exercised by the Associate
Administrator, OPS for achieving and maintaining pipeline safety. It also prescribes the procedures
governing the exercise of that authority and the imposition of those sanctions

- L] .

L] L]
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7 Section 190.203 is amended by revising paragraphs (a). (b) 1), (bX4). and (d) to read as
follows.

§190.203 Inspections.

(a) Officers, employess, or agents authorized by the Associate Admunistrator, OPS upon
presenting appropriate credentials. are authorized 10 enter upon, inspect. and examine. at reasonable
times and in a reasonable manner, the records and properties of persons to the extent such records and
properties are relevant to determining the compliance of such persons with the requirements of 49
L'S.C. 60101 et seq. or regulations, or orders issued thereunder

{b} L

(1) Routine scheduling by the Regional Director of the Region in which the facility is located.

® * - L] .

(4) Report from a State Agency participating in the Federal Program under 49 U S C_ 60105,
Ll L L] L] Ll

(d) To the extent necessary to carry out the responsibilities under 49 U S.C 60101 et seq., the
Administrator, RSPA or the Associate Administrator, OPS may require testing of portions of pipeline
facilities that have been involved in, or affected by, an accident. However, before exercising this
authority, the Administrator, RSPA or the Associate Administrator, OPS shall make every effort to
negotiate a mutually acceptable plan with the owner of those facilities and, where appropriate, the
Nauonal Transportation Safety Board for performing the testing

L] L] L] - L]

B. Section 190.205 is revised to read as follows
§190.205 Warning letters.

Upon determining that a probable violation of 49 U S.C 60101 et seq or anv regulation or order
issued thereunder has occurred. the Associate Administrator. OPS may issue a Waming Letter notifyving
the owner of operator of the probable violation and advising the operator to correct it or be subject to
enforcement action under §§190.207 through 190.235.

9 Section 190.207 is amended by revising paragraphs (a) and (c) to read as follows
§190.207 Notice of probable violation.

(a) Except as otherwise provided by this subpan, a Regional Director begins an enforcement
proceeding by serving a notice of probable violation on & person charging that person with a probable
violation of 49 U.S.C 60101 et seq. or any regulation or order issued thereunder

L - L] - L]

(c) The Associate Administrator, OPS may amend a notice of probable violation st any time
prior to issuance of a final order under §190.213. If an amendment u.cludes any new materal
allegations of fact or proposes an increased civil penalty amount or new or additional remedial action
under §190.217. the respondent shall have the opportunity to respond under §190.209.

10. Section 190.209 is amended by revising the introductory text and paragraphs (c) and (d) 10
read as follows:
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§190.209 Response opuJns.

Within 30 days of receipt of a notice of probable violation the respondent shall respond 10 the
Regional Director who issued the notice in the follow ng way

L] L] L] - ®

(¢) An offer in compromise under paragraph (a) of this section is made by submitting a chech or
money order for the amount offered 1o the Regional Director who forwards the offer to the Associate
Administrator, OPS for action. If the offer in compromise is accepted by the Associate Adminisirator.
OPS the respondent is notified in writing that the acceptance 15 in full settiement of the civil penalty
action. If an offer in compromise submitted under paragraph (a) of this section i3 rejected by the
Associste Administrator, OPS it is returned to the respondent with written notification. Within 10 days
of receipt of such notification, the respondent shall again respond to the Regional Director in one of
more of the ways provided in paragraph (a) of this section

(d) Failure of the respondent to respond in accordance with paragraph (2) of this section of.
when applicable, paragraph (c) of this section, constitutes a waiver of the right to contest the allegatinns
in the notice of probable violation and authorizes the Associate Administrator. OPS. without further
notice 1o the respondent. to find facts o be as alleged in the notice of probable violaticn and [0 15sue &
final order under §190.213.

11. Section 190.211 is amended by revising paragraphs (a), (b), (d). and () t0 read as follows

§190.211 Hearing.

(2) A request for a hearing provided for in this pant must be accom
issues that the respondent intends to raise at the hearing. The issues may relate to the
notice, the propased corrective actioa (including a proposed amendment, a proposed compliance order,
or a proposed hazardous facility order), or the proposed civil penalty amount. A respondent’s failure 1o
specify an issue may result in waiver of the respondent’s right to raise that 1ssue at the hearing. The
respondent’s request must also indicate whether or not the respondent will be represented by counsel at
the hearing.  (b) la such circumstances as deemed appropriate by the Regional Director. and only W
the respondent concurs, a telephone conference may be held in lieu of a hearing

- - - . .

panied by a statement of the
allegations in the

(d) The hearing is conducted informally without strict adherence to rules of evidence. The .
respondent may submit any relevant information and material and call witnesses on the respondent's
behalf. The respondent may also examine the evidence and witnesses presented by the government ha
detailed record of a hearing is prepared.

L ] L] L L L]

(j) After submission of all materials during and afier the hearing, the presiding official shall
prepare a written recommendation as to final action in the case This recommendation, along with any
material submitted during and after the hearing, shall be included in the case file which 13 forwarded 10
the Associate Administrator, OPS for final administrative action.

12. Section 190.213 is amended by revising paragraph (a), (bX4), (¢), introductory text. and (e}
to read as follows;

§199.213 Final order.

after expiration of the 30 day

(a) After a hearing under §190.211 or, if no hearing has been heid.
ing commenced under

response period prescribed in §190.209. the case file of an enforcement proceed
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§190.219 Consent order.

(2) At any time before the issuance of 2 compliance order under §190.213 the Associate
Administrator, OPS and the respondent may agree to dispose of the case by joint execution of a consent
order. Upon such joint execution. the consent order shall be considered a final order under §190.213

L] -

16. Section 190 221 is revised to read as follows

§190.221 Civil penalties generally.

When the Associate Administrator. OPS has reason 1o believe that a person has committed an
act which is a violation of any provision of the 49 U.S.C. 60101 et seq. or any regulation or order 'ssued
thereunder, proceedings under §§ 190.207 through 190.213 may be conducted to determine the nature
and extent of the violations and to assess and. if appropriate. compromise a ¢ivil penalty

I6a. Section 190.223 is amended by revising paragraphs (a), (b), and (c) to read as follows
§190.223 Maximum penalties.

{a) Any person who is determined to have violated a provision of 49 U.S.C. 60101 et seq. or any
regulation or order issued thereunder, is subject to a civil penalty not to exceed $10.000 for each
violation for each day the violation continues except that the maximum civil penalty may not exceed
$500,000 for any related series of violations.

(b) Any person who knowingly violates a regulation or order under this subchapter applicable 1o
offshore gas gathering lines issued under the authority of 49 U.S.C. 5101 et seq is liable for a civil
penalty of not more than $25,000 for each violation. and if anv such violation is a continuing one, each
day of violation constitutes a separate offense.

(c) Any person who is determined to have violated anv standard or order under under 49 U S.C
60103 shall be subject to a civil penalty of not to exceed $50.000. which penalry shall be in addition 1o
any other penaities to which such person may be subject under paragraph (a) of this section.

- L] L] - L]

17, Section 190.2235, the introductory text. is revised to read as follows

§190.225 Assessment conriderations.

The Associate Administrator, OPS assesses a civil penalty under this pan only after considering.

- L] L] L] L]

18. Section 190.227 is amended by revising paragraphs (c) and (d) to read as follows:

§190.227 Payment of peaalty.

L L . L] L]

(c) Within 20 days afier the respondent’s receipt of a final order assessing a civil penalry issued
Je
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under §190.213, the respondent may offer to compromise the assessed penalty by submitting, in the
manner required by paragraph (a) of this section. payment in the amount offered The Chief Counse. or
designee may accept or reject the compromise offer on behalf of the Associate Administrator, OPS If it
15 accepted. the respondent is notified in writing that the acceptance 15 in full settlement of the civil
penalty action. If the compromise offer is rejected it will be returned 10 the respondent with written
notfication. Within 20 days after the respondent’s receipt of such notification. payment of the full
amount of the civil penalty assessed in the final order becomes due. The provisions of paragraph (b) of
this section regarding district court or Federal magistrate court action for penalty collection apply upon
failure of the respondent 10 pay the assessed penalty within that time period.

(d) If the respondent slects to make an offer in compromise to a civil penalty proposed in a
notice of probable violation issued under §190.207, the respondent shall do so in accord with the
procedures of §190.209,

19. Section 190.229 is amended by revising paragraphs (a) through (d) to read as follows:

§190.229 Criminal penaities generally.

(a) Any person who willfully and knowingly violates a provision of 49 U.S.C 60101 et seq. or
any regulation or order issued thereunder shall upon conviction be subject for each offense to a fine of
not more than $25,000 and imprisonment for nut more than five years. or both

(b) Any person who willfully violates a regulation or order under this subchapter 1ssued under
the authority of 49 U.S.C. 5101 et seq. as applied to offshore gas gathering lines shall upon conviction
be subject for each offense to a fine of not more than $25.000, imprisonment for a term not to exceed §
years, or both. .

(c) Any person who willfully and knowingly injures or destroys, or attempts to injure or destroy,
any interstate transmission facility or any interstate pipeline facility (as those terms are defined in 49
U.S.C. 60101 et seq.) shall, upon conviction, be subject for each offense 1o a fine of not more than
$25.000, imprisonment for a term not to exceed |5 vears, or both.

(d) Any person who wiilfully and knowingly defaces. damages. removes. destrovs any pipeline
sigt right-of-way marker. or marine buoy required by 49 U S.C 60101 et seq or 49 US.C §101 et
seq., or any regulation or order issued thereunder shall, upon conviction. be subject for each offense to a

fine of not more than §5.000, imprisonment for a term not to exceed | year, or both
L] L] L] L] L]

20. Section 190.231 is revised to read as follows:
§190.231 Referral for prosecuLon.

If an employee of the Research and Special Programs Administration becomes aware of any
actual or possible activity subject to criminal penalties under §190.229, the employee reports it to the
Office of the Chief Counsel, Research and Special Programs Administration, U.S. Department of
Transporation. Washington, DC 20590. The Chief Counsel refers the report 1o OPS for investigation
Upon completion of the investigation and if appropriate, the Chief Counsel refers the report to the
Depariment of Justice for criminal prosecution of the offender.

21. Section 190.233 is amended by revising paragraphs (a), (b), (cX2), (cX4), (d). (e)
introductory text, (eX3), (g) and (h) to read as follows:

§190.233 Hazardous facility orders.

y ]
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(a) Except as provided by paragraph (b) of this section. if the Associate Administrator. OPS
finds, after reasonable notice and opportunity for hearing in accord with paragraph (¢) of this section.
and §190.211(a), a particular pipeline facility to be hazardous 10 life or property, the Associate
Administrator, OPS shall issue an order pursuant to this section requiring the owncr or operator of the
facility to take corrective action. Corective action may include suspended or restricted use of the
facility, physical inspection, testing, repair. replacement, or other action, as appropriate.

(b) The Associate Administrator. OPS may waive the requirement for notice and hearing under
paragraph (a) of this section before issuing an order pursuant to this section when the Associate
Administrator, OPS determines that the failure 1o do so would result in the likelihood of serious harm to
life or property. However, the Associate Administrator, OPS shall include in the order an opportunity
for hearing as soon as practicable after issuance of the order. The provis.ons of paragraph (cX2) of this
section apply to an owner or operator’s decision 1o exercise such an opportunity for hearing. The
purpose of such a post-order hearing is for the Associate Administrator. OPS 1o determine whether the
order should remain in effect or be rescinded or suspended in accord with paragraph (g) of this section.

[c’ L

(2) An owner or operator elects to exercise his opportunity for a hearing under this section, by
notifying the Associate Administrator, OPS of that election in writing within 10 days of service of the
notice provided under paragraph (c) | ) of this section or, under paragraph (b) of this section when
applicable. Absence of such written notification waives an owner or operator's opportunity for a hearing
and allows the Associate Administrator, OPS to proceed to issue a " hazardous facility order” in
accordance with paragraphs (d) through (h) of this section.

L] L] L] L] L]

(4) Within 48 hours after conclusion of a hearing under this section, the Presiding Official shall
submit a recommendation to the Associate Administrator, OPS as to whether or not a " hazardous
facility order” is required. Upon receipt of the recommendation, the Associate Administrator. OPS shall
proceed in accordance with paragraphs (d) through (h) of this section. If the Associate Administrator.
OPS finds the facility 1o be hazardous to life or property the Associate Administrator, OPS shall issue an
order in accordance with this section. If the Associate Administrator, OPS does not find the facility to
be hazardous to life or property, the Associate Administrator, OPS shall dismiss the aliegations
contained in the notice, and promptly notify the owner or iperator in writing by service as prescribed in
§190.5.

(d) The Associate Administrator, OPS may finc  ipeline facility to be hazardous under
paragraph (a) of this section:

(1) If under the facts and circumstances the Associate Administrator. OPS determines the
particular facility s hazardous to life or property; or

(2) If the pipeline facility or a component thereof has been constructed or operated with any
equipment, material, or technique which the Associate Administrator, OPS determines 1s hazardous to
life or property, unless the operator involved demonstrates to the satisfaction of the Associate
Administrator, OPS that, under the particular facts and circumstances involved, such equipment,
material, or technique is not hazardous to life or property.

(¢) In making a determination under paragraph (d) of this section, the Associate Administrator,
OPS shall consider, if relevant:

- L] L ] - L]
(5) Such other factors as the Associate Administrator, OPS may consider appropriate
- L L ] L] L]

(8) The Associate Administrator. OPS shall rescind or suspend a hazardous facility order
whenever the Associate Administrator. OPS determines that the facility 15 no longer hazardous to life or
property. When appropriate, however. such s rescission or suspension may be accompanied by a notice
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Transporwtion.

3. Section 191.19 is revised to read as follows
§191.19 Report forms.

Copies of the prescribed report forms are available without charge upon request from the
address given in §191.7 Additional copies in this prescribed format may e reproduced and used if in
the same size and kind of paper. In addition, the information required by these forms may be submined
by any other means that is acceptable to the Administrator.

4. Section 191.25 is amended by revising paragraph (a) to read as follows

§191.25 Filing safety-related condition reports.

(a) Each report of a safety-related condition under §191.23(a) must be filed (received by the
Associate Administrator, OPS) in writing within five working days (not including Saturday, Sunday, or
Federal Holidays) after the day a representative of the operator first determines that the condition exists,
but not later than 10 working days after the day a representative of the operator discovers the candition
Separate conditions may be described in a single report if they are closely related Reports may be
transmitted by facsimile a1 (202) 366-7128.

L] L] L]
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PART 192--[AMENDED)
|. The authoriry citation for Part 192 is revised 1o read as follows:

Authority: 49 U.S.C. 5103. 60102, 60104 60108, 60109, 60110. 60113. and 60118, and 49
CFR 1.33.

2. Section 192.11 is amended by revising paragraph (bX2) to read as follows

§192.11 Petroleumn gas systems.

- L L] L] L]
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(2) Below ground structures must have forced ventilation that will prevent any accumulation of
gas.

L] L L] L] L]

3. Section 192.227 is amended by revising paragraph (b) introductory ts=L to read as follows
§192.227 Qualification of welders.
L] L] L] L] L]

(b) A welder may qualify to perform welding on pipe 1o be operated at a pressure that produces
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& hoop stress of less than 20 percent of SMY'S by performing an acceptable test weld, for the process to
be used. under the test set forth in section | of appendix C to this pant. A welder who makes welded
service line connections 1o mains must also perform an acceptable test weld under section [] of appendix
C 10 this part as part of the qualifying test. After iniual qualification. a welder may not perform welding

unless:
L] - - L] L]

4. Section 192.361 is amended by revising paragraph () 1) to read as follows

§192.361 Service lines: Installation

{n.'li
(1) [t must be encased in a gas tight conduit,
L] L - - [ ]

5. Section 192.367 is amended by revising paragraph (a) to read as follows
§192.367 Service lines: General requirements for connections to maia piping.

(a) Location. Each service line connection to a main must be located at the top of the maun or, if
that is not practical, at the side of the main, unless a suitable protective device is installed 1o minimize
the pessibility of dust and moisture being carried from the main into the service line

L] ] - - -

6. Section 192.511 is amended by revising paragraph (2) 1o read as follows

§192.511 Test requirements for service lines.

(2) Each segment of & service line (other than plastic) must be leak tested in accordance with
this section before being placed in service. If feasible, the service line connection 1o the main must be
included i the test. if not feasible, it must be given a leakage test at the operating pressure when placed

In service.
L] L] L] [ ] L]

7. Section 192.603 is amended by revising paragraph (c) 1o read as follows:

§192.603 General provisions.

(¢) The Administrator or the State Agency that has submitted a current certification under the
pipeline safety laws, (49 U.S.C. 60101 et seq.) with respect to the pipeline facility governed by an
operatc”'s plans and procedures may, after notice and opportunity for hearing as provided in 49 CFR
190.237 or the relevant State procedures, require the operator 1o amend its plans and procedures as
necessary to provide a reasonable level of safety.

9. Section 192.623, the heading, is revised 1o read as follows:
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§192.623 Maximum and minimum allowable operating pressure; Low-pressure distribution

systems.
PART 193-|AMENDED|

|. The authority citation for part 193 is revised 1o read as follows

Authority: 49 U.S.C. 5103, 60102, 60103. 60104, 60108. 60109, 60110, 62113, 60118. and 49
CFR 1.53.

2. Section 193.2001 is amended by revising paragraph (a) to read as follows:

§193.2001 Scope of part.

(a) This part prescribes safery standards for LNG facilies used in the ransportation of gas by
pipeline that is subject to the pipeline safety laws (49 U.S.C 60101 et seq.) and Part 192 of this chapter
- L] L] - L]

3. Section 193.2007 is amended by revising the definition of Administrator and the definition of
g to read as follows:

§193.2007 Definitions.

- - L] L] -

Administrator means the Administrator of the Research and Special Programs Administranion or
any persen to whom authority in the marter concerned has been delegated by the Secretary of

Transportation.

L] L] L] L] L]

g means the standard acceleration of graviry of 9.806 meters per second'2' (32.17 feet per
second\2\).

L] L] L] L] L]

4. Section 193.2017 is amended by revising paragraph (a) to read as follows.
§193.2017 Pians and procedures.

(a) Each operator shall maintain at each LNG plant the plans and procedures required for tat
plant by this part. The plans and procedures must be available upon request for review and inspection by
the Administrator or any State Agency that has submitted a current certification or agreement with
respect to the plant under the pipeline safety laws (49 U S C. 60101 et seq.) In addition. each change 1o
the plans or procedures must be available at the LNG plant for review and inspection within 20 days
after the change is made.

- L ] -

5. Section 193.2321 is amended by revising paragraph (a) to read as follows:

§193.2321 Nondestructive tests.




(a) The following percentages of each day's circumferentially welded pipe joints for hazardous
fluid piping, selected at random, must be nondestructively tested over the entire circumference to
indicate any defects which could adversely affect the integrity of the weld or pipe:

Weld type Cryogenic piping Other Test method

Butt welds 100 30 Radiographic or

more than 2 ultrasonic

inches in

nominal size.

Butt welds 2 100 30 Radiographic,

inches or less ultrasonic, liquid

in nominal size. penetrant or magnetic

particle.

Fillet and 100 30 Liquid penetrant or

socket welds magnetic panicle
L] - L] L] L]

6. Section 1932515 is amended by revising paragraph (c) 1o read as follows.
§193.2515 Investigation of failures.

(c) If the Administrator or relevant state agency under the pipeline safety laws (49 U.S.C 60101
el seq.) investigates an incident. the operator involved shall make available all relevant information and
provide reasonable assistance in conducting the investigation. Unless necessary (o restore or maintan
service, or for safety. no component involved in the incident may be moved from its location or
otherwise altered until the inv.<tigation is complete or the investigating agency otherwise provides
Where components must be moved for operational or safety reasons. they must not be removed from the
plant site and must be maintained intact to the extent practicable until the investigation is complete or
the investigating agency otherwise provides.

PART 195~{AMENDED)
. The authority citation for part 195 is revised 1o read as follows:
Authority: 45 U.S.C. 5103, 60102. 60104, 60108, 60109, 60118; and 49 CFR | 53
2. Section 195.58 is revised to read as follows:

§195.58 Address for written reports.

Each written report required by this subpart must be made to the Information Resources
Manager, Office of Pipeline Safety, Research and Special Programs Administration, U.S. Departmer: of
Transportation, Room 2335, 400 Seventh Swreet SW., Washington DC 20590. However, accident reports
for intrastate pipelines subject to the jurisdiction of a State agency pursuant to & certification under the
pipeline safety laws (49 U.S.C. 60101 et seq.) may be submitted in duplicate to that State agency if the
regulations of that agency require submission of these reponts and provide for further transmittal of one
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5. Section 198 15 is revised to read as follows
§198.35 Grants conditioned on adoption of one-call damage prevention program.

In allocating grants 1o State agencies under section 3 of the Natural Gas Pipeline Safery Act of
1968 (49 App. U.S.C. 1674) and under section 205 of the Hazardous Liquid Pipeline Safery Act of 1979
(49 App. U.5.C. 2004), the Secretary considers whether a State has adopied or is seeking to adopt a
one-call damage prevention program in accordance with §198.37 If 1 State has not adopted or is not
seeking to adopt such program, the State agency may not receive the full reimbursement 1o which 1t
would otherwise be entitled. 6. Section 198.37 is amended by revising paragraphs () and (h) to read as
follows:

§198.37 State one-call damage prevention program.

() Except with respect to interstate transmission facilities as defined in the pipeline safety laws
(49 U.S.C. 60101 et seq.), operators of underground pipeline facilities must be required to participate in
the one-call notification systems that cover the areas of the State in which those pipeline facilities are
located.

L] - - - L

(h) Operators of underground pipeline facilities (other than operators of interstate transmission
facilities as defined in the pipeline safety laws (49 U.S.C. 60101 et seq.), and interstate pipelines as
defined in §195.2 of this chapter), excavators and persons who operate one-call notification systems
who violate the applicable requirements of this subpart must be cubject to civil penalties and injunctive
relief that are substantially the same as are provided under the pipeline safery laws (49 U S.C. 60101 et
seq.).

PART 199-|AMENDED)
I. The authonty citation for part 199 is revised to read as follows
Authority: 49 U.S.C. 5103, 60102, 60103. 60104, 60108, 60109, 60118; and 49 CFR 1 53

2. Section 199.3 is amended by revising the definition for Administrator and the definition for
State agency 1o read as follows:

§1993 Definitions.

- ] - - L]

Administrator means the Administrator of the Research and Special Programs Admunistration or
any person to whom authority in the matter concerned has been delegated by the Secretary of
Transponation.

L] L] L] L] L]

State agen. y means an agency of any of the several states, the District of Columbia, or Puerto
Rico that participates under the pipeline safety laws (49 U.S.C. 60101 e1 seq.)

1. Section 199.7 is amended by revising paragraph (b) to read as follows:

§199.7 Anti-drug plan. e
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(b) The Administrator or the State Agency that has submitied a current centification under the
pipeline safety laws (49 U.S.C. 60101 et seq ) with respect to the pipeline facility governed by an
operator’s plans and procedures may. after notice and opportunity for hearing as provided in 49 CFR
190.237 or the relevant State procedures, require the operator 1o amend its plans and procedures as
necessary 10 provide a reasonable level of safety.

§199.205 |Amended|
4 Section 199,205 is amended by revising the definition for State agency to read as follows

L] L] L] - L]

State agency means an agency of
that participates under the pipeline safety
L] . L] L] L]

any of the several states, the District of Columbia, or Puerto Rico
laws (49 US.C 60101 et seq.)

Issued in Washington, DC, on March 28, 1996.

Rose A. McMurray,Acting Deputy Administrator, Research and Special Programs Administraion

[FR Doc. 96-10282 Filed 4-25-96; 8:45 am)

BILLING CODE 4910-60-P
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EFFECTIVE DATE: This rule is effective July 17, 1996.

FOR FURTHER INFORMATION CONTACT: Jim Swert. Program Analyst, Office of Drug
Enforcement and Program Compliance, Room 10317 (202-166-3784); or Robert C. Ashby, Deputy
Assistant General Counsel for Regulation and Enforcement, Room 10424, (202-366-9306); 40y 7th
Street. SW., Washington, DC 20590.

SUPPLEMENTARY INFORMATION:

Background

The Omnibus Transportation Employees Testing Act of 1991 required that an opportunity for
treatment be made available to covered employees. To implement this requirement in its alcohol and
drug testing rules issued in February 1994, the Department of Transportation established the role of the
"substance abuse professional” (SAP). The DOT rules require an employer to a ivise a covered
employee, who engages in conduct prohibited under these rules, of the resources available for
evaluation and treatment of substance abuse problems, including the names, addresses. and telephone
numbers of SAPs and counseling and trestment programs. The rules also provide for SAP evaluation 1o
identify the assistance needed by employees with substance abuse problems. In many cases (e.g.. the
Federal Highway Administration and Federal Transit Administration rules), this process and the role of
the SAP apply to drug testing as well as alcohol testing.

The primary safety objective of the DOT rules is to prevent, through deterrence and detection,
alcohol and controlled substance users from performing transportation safety-sensitive functions. The
SAP is responsible for several duties important to the evaluation, referral, and treatment of employees
identified through breath and urinelysis testing as being positive for alcohol and/or controlled substance
use, or who refuse 1o be tested, or who have violated other provisions of the DOT rules.

The SAP's fundamental responsibility is to provide a comprehensive face-to-face assessment
and clinical evaluation to determine if the employee needs assistance resolving problems associated
with alcohol use or prohibited drug use. If the employee is found 10 need assistance as a result of this
evalustion. the SAP recommends a course of treatment with which the employee must demonstrate
successful compliance prior 1o returning to DOT safety-sensitive duty. Assistance recommendations can
include. but are not limited to: [n-patient treatment. partial in-patient treatment, out-patient treatment,
education programs, and aftercare. Upon the determination of the best recommendation for assistance,
the SAP will serve as a referral source to assist the employee's entry into an acceptable treatment or
education program.

In general, the DOT rules prohibit a covered employee who has engaged in conduct prohibited
by the rules from performing any safety-sensitive functions until meeting the conditions for returning to
work, which include » SAP evaluation, demonstration of successful compliance with any required
assistance program, and a successful return-to-duty test result (below 0.02 for alcohol test and/or a
negative drug test). Therefore, the SAP follow-up evaluation is needed to determine if the employee
demonstrates successful compliance with the original treatment recommendation. In addition, the SAP
directs the employee’s follow-up testing program.

The DOT rules define the SAP to be a licensed physician (Medical Doctor or Doctor of
Osteopathy), 8 licensed or certified psychologist, a licensed or certified social worker, or a licensed or
certified employee assistance professional. In addition, alcohol and drug abuse counselors certified by
the National Association of Alcoholism and Drug Abuse Counselors (NAADAC) Certification
Commission, a national organization that imposes qualification standards for treatment of alcohol and
drug related disorders, are included in the SAP definition. All must have knowledge of and clinical
expenence in the diagnosis and treatment of substance abuse-related disorders (the degrees and
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certificates alone do not confer this knowledge). The rules do not authorize individuals to be SAPs who
meet only state certification criteria because qualifications vary greatly by state. In some states, centified
counselors do not have the experience or training deemed necessary to implement the objectives of the
rules. State-certified addiction counselors could have. of course. taken the NAADAC competency
examination 10 receive certification,

The issue of who should be regarded as qualified 1o be a SAP was one of the most
commented-upon issues in the rulemaking leading to the February 1994 rules (see 59 FR 7334-36,
February 15, 1994). In the time since these rules were issued, various parties have continued to request
that they be included within the definition of SAPs. In evaluating how to respond to such requests, the
Department has taken the view that any expansion of the definition of SAPs should ensure that the
qualifications of persons playing this important role not be diluted.

The International Certification Reciprocity Consortium (ICRC )V Alcohol & Other Drug Abuse
(Suite 213, 3725 National Drive, Raleigh, North Carolina 27612), petitioned the DOT for inclusion of
its certified counselors in the SAP definition. Upon receipt of the petition, the DOT began a thorough
evaluation of the [CRC proposal. including information from ICRC related to counselor eligibiliny
criteria. quality assurance procedures, codes of ethics, and certification and testing parameters. We also
reviewed [CRC information on testing procedures, examination availability, and psychometrician
standards.
The results of our evaluation supported the conclusion that ICRC has rigorous stapdards in place
and that their counselors warrant inclusion in the Depantment's SAP definition. Thetr program
requirements for professional counselors and their testing and certification procedures (as well as test
availability) are consistent with those of other groups already defined as qualified for participation
After careful review and evaluation of the ICRC petition, supporting documentation, and testing
methodology the DOT proposed including ICRC certified counselors in its SAP defiminion.
ICRC-centified counselors must meet examination, experience, and other standards comparable to
NAADAC-certified counselors, who are included in the existing SAP definition

At the same time, the Department proposed consolidating SAP-related maners into Part 40, its
Department-wide procedural regulation. Under the NPRM, the Department proposed to place the
revised definition of SAP-including ICRC-centified counselors-in part 40. while removing the SAP
definitions in each of the operating administration rules.

Comments and DOT Responses

Twenry-eight comments addressed the inclusion of ICRC-certified counselors in the SAP
definition. No one opposed the proposed amendmer: For the reasons noted above. the Department will
include ICRC counselors in the definition.

Three comments suggested that additional professions or certifications be recognized in the
SAP definition. Further additions to the definition are beyond the scope of this rulemaking However,
representatives of any group ¢« profession seeking inclusion may contact the individuals listed above in
"For Further Information Contact” 1o discuss the process for considering such requests

One comment asked for further clarification of the operational role of the SAP, with respect to
such maners as referral for treatment, the retumn to duty process, and follow-up testing. The Department
has issued guidance in these areas and, if needed, can issue additional guidance in the future. In our
view, further elaboration of the regulatory text in these areas is not necessary

One comment, from a trade association, suggested that the definition of SAP remain in the
regulation for the operating sdministration that regulates its members, rather than being consolidated in
49 CFR part 40. The rationale for this suggestion appears to be that employers would prefer to find all
relevant terms in one rule-the operating administration rule-rather than needing to be familiar with both
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professional” is added, to read as follows

§40.3 Definitions.

Substance abuse professional. A licensed physician (Medical Doctor or Doctor of Osteopathy ),
or a licensed or certified psychologist, social worker, or employee assistance professional, or an
addiction counselor (certified by the National Association of Alcoholism and Drug Abuse Counselors
Certification Commission or by the Intemnational Certification Reciprocity Consortium/Alcohol & Other

hrug Abuse). All must have knowledge of and clinical experience in the diagnosis and treatment of
alcohol and controlled substances-related disorders.

Issued this 9th day of July, 1996, at Washington, DC

Federico Pefia,
Secretary of Transportation.

Federal Aviation Administration

List of Subjects in 14 CFR Part 121

. Air camiers, Aircraft, Aircraft pilots. Airmen, Airplanes. Air transportation. Aviation safery,
Drug abuse. Drugs, Narcotics, Pilots, Safery. Transportation

For the reasons set out in the preamble, the Federal Aviation Administration amends |4 CFR
part 121, as follows:

PART 121-OPERATING REQUIREMENTS: DOMESTIC, FLAG, AND SUPPLEMENTAL
OPERATIONS

| The authority citation for part 121 continues to read as follows

Authority: 49 U.S.C. |06(g), 40113, 40119, 44101, 44701-44702, 44705, 44709-4471 | 44713,
44716-44717, 44722, 44901, 44903-44904, 44912, 46105

Appendix | [Amended)
2. In Appendix 1, Sec, l1, the definition of "Substance abuse professional” 15 removed
Appendix J [Amended)

3. In Appendix J, Sec. |, subsection C. the definition of "Substance abuse professional” is
removed

Issued in Washington, DC on May 13, 1996

David R. Hinson,
Administrator, Federal Aviation Administration
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Research and Special Programs Administration
List of Subjects in 49 CFR Part 199

Alcohol testing, Drug testing, Pipeline safery, Recordkeeping and reporting

For the reasons stated in the preamble. RSPA amends 49 CFR part 199 as follows
PART 199-DRUG AND ALCOHOL TESTING

1. The authority for Part 199 continues to read as follows

Authority: 49 U.S.C. 5103, 60102, 60103, 60104, and 60108, 49 CFR 1.53
§199.205 [Amended|

2. In 49 CFR 199.205. the definition of "Substance abuse professional” is *emoved

Issued in Washington, DC on June |1, 1996,

D.K. Sharma,
Administrator, Research and Special Programs Administration

Federal Railroad Administration
List of Subjects in 49 CFR Part 219
Alcohol and drug abuse, Railroad safety, Reporting and recordkeeping requirements
For the reasons stated in the preamble. FRA amends 49 CFR part 219_ as follows
PART 219-CONTROL OF ALCOHOL AND DRUG USE
I. The authority for pant 219 continues to read as follows:
Autbority: 49 U.S.C. 20103, 20107, 20111, 20112, 20113, 20140, 21301, 21304, Pub. L
103-272 (July 5, 1994); and 49 CFR 1.4%(m).
§219.5 |Amended)
2. 1n §219.5, the definition of "Substance abuse professional” is removed
Issued in Washington. DC on July 9, 1996

Depury Administrator. Federal Railroad Administration.
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Federal Highway Auswiaistration
List of Subjects in 49 CFR Part 382
Alcohol and drug abuse. Highway safery. Reporting and recordkeeping requirements
For the reasons stated in the preamble. the FHW A amends 49 CFR pant 382, as follows
PART 382-CONTROLLED SUBSTANCES AND ALCOHOL USE AND TESTING
|. The authority for part 382 continues to read as {|'ows:
Authority: 49 U.S.C 31133, 31136. 31301 et seq., 31502, and 49 CFR | 48
2. 1n §382.107, the definiton of "Substance abuse professional” is remos ed
Issued in Washington. DC on July 9. 1996

Rodney E. Slater,
Administrator, Federal Highway Administration

Federal Transit Administration
List of Snbjects
49 CFR Part 653

Drug testing, Grant programs-transportation, Mass transportation. Reporting and recordkeeping
requirements, Safety, Transportation.

49 CFR Part 654

Alcohol testing, Grant programs-transportation, Mass transponation, Reporing and
recordkeeping requirements, Safety, Transportation

For the reasons set out in the preamble, the Federal Transit Administration amends 49 C1 ¢
parts 653 and 654, as follows:

PART 653-PREVENTION OF PROHIBITED DRUG USE IN TRANSIT OPERATIONS
|. The authority for part 653 continues to read as follows
Authority 49 US.C. 5331, 49CFR | 51

§653.7 |[Amended)
2. In §653.7. the definition of "Substance abuse professional” is removed.

18y




PART 654-PREVENTION OF ALCOHOL MISUSE IN TRANSIT OPERATIONS
1. The authority for pan 654 continues o read as follows
Authoriry: 49 US.C 5331 . 49CFR 1 51
§654.7 [Amended|
2. In §654.7, the definition of "Substance abuse professional™ is removed
Issued in Washington, DC on July 9, 1996

Gordon J. Linton,
Administrator, Federal Transit Administration.

[FR Doc. 96-18064 Filed 7-16-96, 8:45 am|
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FOR TUPTHER INFORMATION CONTACT: Shen o Wymar, (202 266-05%18, =2z by

ETMA-- e0en.WymAN@ISPA.dOT.QOV), regarding tne 1ublect matter of th.s
Motoze; or the Dockets Unit, (202, 166-44t), - cIpies ! thiy ‘inal
Tule s cther material in the docket. Fursher informacion can be
cbtained by accessing OP5' Internet Home Fage at: ops.dot.gov,

SUPPLEMENTARY INFORMATION:
Background

In a March 1995 memorandum, President Clinton directed Federal
regulatory agencies tc, among other things, conduct a page-by-page
Teview of all agency regulations, CUtting or revising those That were
cbsoclete, intrusive, or better hancled by parties other than the
Federal government (i.e., private business, State, or local
government) .

In response to the President's directive, RSPA Lssued a final rule
on May 24, 1596 (61 FR 26121) that updated references to voluntary
specifications and standards. This rulemaking is the second annual
“pcate of the pipeline safety regulations toc reduce unnecessary burdenas
on the regulated community and to ensurs that the pipeline safety
regulations incorporate the most current Technical standards ang
specifications.

Incorporation by Reference

RSPA is incorporating by reference all or pertions. of nine updated
documents containing practices, codes, standards, and spec.ficaticns
developed and published by techn.cal organiiations, including the
American Scciety of Mechanical Enginsers, American Society for Testing
and Materials, Manufacturers Standardizartion Society of the Valve and
Fittings Industry, and Natiocnal Fire Protection Association. The
updated standards incorporate the latest technology and engineering
practice. Adoption of these updated documents assuce: that pipeline
operators will not be unnecessarily burdened with 0. .Zated materia.s,
3esign, and construction reguirements,

These documents can be obtained by contacting t. . following
srganizationa:

.. American Society for Testing and Mater:ials (ASTM), 100 Barr
Harpcr Drive, West Conshohocken, PA 15428,

i. The American Society of Mechanical Engineers [(ASME), United
Engineering Center, 345 East {7th Street, New York, NY 10017.

J. Manufacturers Standardization Society of the Valve and Fittings
Industry, Inc. (MSS), 127 Park Strest, NW, Vienna, VA 22180,

4. National Fire Protection Association (NFPA], 1 Batterymarch
Fark, F.0. Bex 9101, Quincy, MM 02269-9101.

These documents are available for inspecticn at the following
sgcaticns:

1. office of Pipeline Safety, room 2333, U.S. Department of
Transportaticn, 400 7Tth Street, SW, Washingten, DC 20%50.

2. Office of the Federal Register, 800 N Capitcl Street, NW, Suite
790, Washingron, DC 20408.

Jther revisions
Clarifications

This gecument amends the focllowing pipeline jafery regulations to
clarify their meaning:
<. Section 192.16(b)(5) states tha: “he oparator !if applicable),
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vomn T g
sve TTIIC
452 [EATLNG CONTIATISIS Zan a8s1sT in locating. itspesiing, and

TERELTing the customer's ouried piping.’' This final rule cilarifies tne
raference oy deleting the tesm " ‘plumbers'' ana insersing the phrasa
plumEing sSontIaciors'’.

<. Section 1%2.614(b)(5) requires cpecators to Provide for
temporary marking of buried pipelines in the ares of excavartian
activity before, as far as practical, the activity begins.'®' This
requirement can be confusing te the operator in =erms of interpreting
the meaning of " "as far as practical.'' Therefore, this final rule
Amends LNlS paragraph to require temporary marking eof buried pipelines
before excavation activities bSegin "‘except in emergency situaticns.''

3. Section 195.56(a) describes safety-related condition reports

‘under Sec. 151.55(a) . . .'', which 185 inaccurate. Ssfety-related
condition report requirements for Part 195 are contained in
Sec. 185.25(s). This final rule makes that clarification.

4. The last line of Sec. 199.17(a) provides that "‘samples may be
discarded following the end of the 365-periocd.'' This final rule
clarifies that samples may be discarded following the end of the 365~
3y periocd.'' Also, this final rule revises the language containing the
terw " "his representative,'' on line 8, to remove the specific
reference te gender.

Srammatical Corrections

in various sections of the pipeline safety regqulations, minor
grammatical errors exist that need correction, and gender-specific
language that need revisicn. The following are the grammatical
corrections covered in this rulemaking:

1. Sec. 190.7(a)--addition of & -omma after the term ' RSP 't, on
iine 3, and revision of the language containing the term him, '® on
line B, to remove the specific reference to gender.

<. Sec. 190.203{a)--addition of a comma after the term 'OPS‘'', on
-afi® 3.

3. Sec. 190.209--addition of a comma after the term viplaticon'*,
an lipa 2.

§. Sec. .92.107(b)(2)--addition of a comma after :the term

section'', on line 3.
I. Sec. 193.2059(d) (1) (i)=--deletion of the comms after the term
cut’' and the aodition of a comms after the term system'' on line
-1
Updates

in Sec. 191.21 of the pipeline safery regulations, an authorization
date follows the Office of Management anc Budger (OMB) Contrul Number.
Although the OMB number is still current, this norice removes the
wnnecessary authorization date. This secrtion is amended to read as
fcllows:

. Sec. 181.21--the chart provided in this section is amended to
ramcve the reference to the March 31, 1986, as the final date of
epproval for this OMB Control MNumber. This number is still current anag
trere .s no date limiting its authority.

fulemaking Analyses and Notices
Executive Order 12866 and DOT Regulatory Policies and Procedurss
This final rule is not a significant regulatory action under

section 3{f) of Executive Order 12866 (58 FR 5173%) and, therafore, was
ot reviewed by the Office eof Hlnlgnnnn; and Budget (OMB). The firal
1 1
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J. Paragrepn (&) of Sez. L1H0.7 is revise. o sz as fcllows:

Subpoenas; witness Zees.

{al The Administrator, RSPA, the Chief “cunsel, BSPA., cr the
cfficial designated by the Adminiscrator, BSPA., to Freside cver a
fearing convened in acccrdance with this part, may sign and Lssue
subpcenas individually con their own initiative or, upon reguest and
adeguate showing by any perscn participating in the proceecing that the
snformaticn sought will materially advance the procesding.

3. Paragraph (a) of Sec. 190.203 is revised toc read as follows:

Sez. .90.203 Inspections.

la) Jfficers, employees, or agents authorized by the Associate
Administiator for Pipeline Safety, RSPA, upon presenting appropriate
credent.als, are authorized to enter upeon, inspect, and examine, At
reascnable times and in & reasonable manner, the records and properties
of persons to the extent such records and properties are rslevant to
determining the compliance of such persons with the requirements cf 49
U.5.C. 60101 et seg., or regulations or orders .Lssued thereunder,

4. The introductory text of Sec. 190.209 is revised to read as
follows:

.

Sec. 190.209 Response options.

Within 30 days of receipt of a notice of preobable violation, the
respondent shall respond to the Regiocnal Director who issued the notice
in the following way:

- - - - -
PART 191--[AMENDED]

1. The authority citation for Part 19] continues tc read as
fallowa:

[[Page 7723);

Autherity: 49 U.5.C. 5121, 60102, 60103, 60104, 60108, 60.17.
€C3L2, and E0124: and 49 CFR 1.53,

Sec. .91.21 |[Amended]

Z. The hesding of the chart in Sec. 1851.21 is ameanded To remove the
prrase  APPROVED THROUGH MARCH 31, 1986.'"

PART 15%2--[AMENDED]

The authority citation for Fart 192 continues %o raad as

Authority: 49 U.§.C. 5103, 60102, 60104, 601C8, 60109, 60110,
60113, 60118: ana 49 CFR 1.53.
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£. FTarassaps br (5] of fec.

Sez. "42..6 Tastomar notificat:icon

T8 The opszator [(if applicable), plums:ing contzacz:ars, and heating
COnTIACEers can asslist in locating, inspec:ting, and rapaising the
custcmer's buried piping.

3. Paragraph (B)(2) of Sec., 192.107 .5 revised tc reac as fcllows:

Sec. 192.107 Yield strength (%) for steel pipe.

{b}"-

{2) If the pipes is not tensile testecd as provided in poragraph
=111} of this section, 24,000 p.s.i.

4. Paragraph {(c)(5) of Sec. 192.614¢ is revised to read as follows:

Sec. 192.6l4 Damage prevention program.

c} - % @

3} Provide for temporary marking of buried pipelines in the area
of excavation activity before the activity begins, except 1n emergency
sSltuations.

5., Appendix R of part 152 i3 amended by revising ﬁirlq:lphl I1. €
{11, (2), (9) and (10), II. E (1) and II. F (1) to read as follows:

Appendix A To Part 1%2--Incorpera.ed by Reference

-=. Documents incorporated by reference. (Numbers :n parentheses
indicate applicable editions.)

LR T T

‘1] ASTM Designation: A 53 ~"Standazd Specification for Pipe,
iteel, Black and Hot-Dipped. linc-Coated, Weldeo anc Seamless''
(A5 36).

i2) ASTM Designation A 106 ""Standard Specification for Seamless
Carbon S5teel Pipe for High-Temperature Service'' [Al06-85.
& w ® = @&

(97 ASTM Designation DE3IF "'Standard Tes. Method for Tensile
Properties of Plastics'' (D638-96).

110) ASTM Designation D25%13 ““Standard Specification for
Thezmoplastic Gas Pressure Pipe, Tubing and Fittings'® (D2%13-9%6a).

P - e L]
‘1) M55 S5P44-96 "“"Steel Pipe Line Flanges'' [includes 1996
erratal (1996},

F-#i

(1) NFPA 30 ""Flammable and Combustible Liquids Code'' (1966).

. = -

FART 1393--[RMENDED]

1. The authority cization for Part 193 continues to resd as
follows:

Autherity: 49 U.8.C. 5103, 60102. 60103, 60104, 60108, 60109,
Ahe
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“v.ows 60112, 6UL1%: ana 49 CFR ! %5

-. Paragrapr 130 0li(z) of Ses. 18I, 1. F Lz revises t: read At

Sex. 193.2059 Flammable vapor-gas CLSPersion protestion.

(b} *= = »

:1] . - -

(i} The rate of vaporization is not less than the sum of flash
vapocrization and vaporization from boiling by heat transfer from
contact surfaces during the time necessary for spill detection,
insatrument response, and automatir shutdown by the emergency shutdown
system, but not less than 10 minutes, plus, in the case of impounding
systems for LNG storage tanks with side or bottom penetrations, the
t:me necessary for the liquid level in the tank =c reach the level o:
the penetration or eguilibrate with the liquid impounded assuming
faitlure of the internal shutoff valve.

3. Appendix A to Part 193 is amended by revising paragraphs
IILE(D), II.G(1), to read as follows:

Appendix A Tc Fart 133--Incorporation By Reference

- & ® ® ®

I11. Documents Incorporated by Reference. (Numbers in Parentheses
Indicate Applicable Editions.)

E‘ . 8 9w -

1. ASME/ANSI B31.] ""Process Pip.ng'® (1996)--Includes 1996
Addenda.
- - - - -

G. - - -

1. NFPA 30 "'Flammable and Combustible Liguids Code'®' (1996

FART 1%5=-=-[AMENDED]

. The authority citation for Part 15% continues Zc read as
fc.lows;

Authority: 49 U.5.C. 5103, 60102, 60104, 6.108, 60109, &0118:
and 4% CFR 1.53,

2. Section 195.3 is amended by revising paragraph (ci (5 (i) and
[1:1! to read as follows:

Sec. 195.3 Matter incorporated by refersnce.

.- & & w @

<) -

,:5]--4

i) ASTM Designation A 53 "“Standard specification for Pipe, Stesl,
Black and Hot-Dipped, Zinc-Coated Welded and Seamless'' (A 53-96).

{21} ASTM Designation: A 106 "‘Standard Specificatio:. for Seamless
Carbon Steel Pipe for High-Temperature Service'' (A 106-9%).

3. Paragraph (a) of Sec. 195.5€ is revised t5 reac as follows:

Sec. -9¥5.56 Filing safety-related conaition reports. i
Ay
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& Each report of s safety-related zsnsizicn unowr Sec. - R EE o,
must e filled (received by the A= .nistrator) :in writing witnis &
Aizrlng 2ays |not Lnsluding Saturcaye, Suncays, cor Fegeral nzl.zeys
41%el 1Ne CAy & representat.ve of the cperatcr 2irst deteImines tlhac
the -“Indaltion exists, but not _ater than 17 working cays after >=e ca
4 TepresenTAtive 2f the Jperator ciscovers the condition  Sepatate
SSngLt.ons may De Cescrabed Ln & single cepost Lf they are c.ose.;
celated. To Iile a report by facsimile (fax), cial (222! 366-7115.

= & ® @ =

FART 19%-- [ AMENDED)
1. The suthority citation for Part 199 continues to read as
follows:

Ruthority: 46 U.5.C, 5103, 60102, 60103, €0104, 60108, 60109,
60118 and 49 CFR 1.53,

2. Paragraph (a) of Sec. 199.17 is revised to read as follows:

S5ec. 199.17 Retention of zamples and retesting.

(a] Samples that yield positive results on confirmation must be
retained by the laboratory in properly sscured, long-term, frozen
storage for at least 165 days as required by the DOT Procedures. Within
this 365-day period, the employee or the employee's representative, the
operator, the Administrator, or, if the cperator is subject to the
jurisdiction of a state agency, the state agency may request that the
laboratory retain the sample for

[[Page 7724]]

an additional period. If, within the 365-day pericd, the labcoratory has
not received a proper written request to retain the sample for a
further reascnable period specified in the request, the sample may be
discarded fcllowing the end of the 365-day period.

Issued in Washington, OC on January 27, 19986,
Kelley 5. Coyner,
ACting Administrater.
(FR Dc=. 9B-2896 Filed 2-13-%8; §:45 am)
BILLING CODE 4910-60-P
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empicyees. T0 implement this reguiremen: in :ts al==rsl a=d grug
test.ng rules issued in February 1994, the Departmen: cf Transporiation
established the role of the " substance abuse professional'’ [(SAP). The
DOT -ules require an employer tc advise a covered employes, who engages
in conduct prohibited under these rules, of the resources available for
evalustion and treatment of substance abuse problems, including the
names, addresses, and telsphone numbers of SAPs and counseling and
treatment programs. The rules also provide for SAP evaluation %o
identify the assistance needed by exployees with substance abuse
problems. In many cases (¢.g., the Federal Highway Administration and
Federal Transit Administration rules), this Process and the role of the
SAP apply to drug testing as well as alcohol testing.

The primary safety objective of the DOT rules is to pre-ent,
through deterrence and detection, alcohol and controlled substance
ssers from performing transportation safety-sensitive functions. The
SAF is responsible for several duties important to the evaluation,
referral, and treatment of employess identified through breazh and
urinalysis testing as being positive for alcohol and/or controlled
substance use, or who refuse to be tested, or who have vioclated other
provisions of the DOT rules.

The SAP's fundamental responsibility is to provide a comprehensive
face-co-face assessment and clinical evaluation to determine 1f the
employes needs assistance resolving problems associated with alcohol
use or prohibited drug use. If the employee i3 found T need assistance
as a result of this evaluation, the SAP recommends a course of
treatment with which the employes must demonstrate successful
compliance prior to returning to DOT safety-sensitive duty, Assistance
recommendations can include, bur are not limited to: In-patient
treatment, partial in-patient treatment, out-patient treatment,
education programs, and aftercare. Upon the determination of the best
recommencation for assistance, the SAP will serve as a referral source
TO assist the employec's entry into an acceptable treatment cor
education program.

In general, the DOT rules prohibit a covered ezployes who has
engeged in conduct prohibited by the rules from performing any safety-
sens tive functions until meeting the conditions for CetuUrning to work,
which include a SAP evaluation, demonstration of successful compliance
with any required assistance program, and a successful return-to-duty
test result (below 0.02 for alcohol test and/or a negative drug test).
Therefore, the SAP follow-up evaluation is ueeded to determine Lf the
excloyes demonstrates successful compliance with the original treatment
Tecommendation. In addition, the SAP directs the smployes’'s follow-up
testing program.

The DOT rules define the SAP to be a licensed physician (Medical
Docter or Doctor of Osteopathy), a licenssd or certified paychologist,
& licensed or certified social worker, or a licensed or certified
employee assistance professional. In-addition, alcohol and drug abuse
counselecrs certified by the Mational Association of Alcoholism and Drug
Abuse Counselors (MAADAC) Certificatiecn Commission, & national
organization that imposes qualification standards for treatmant of
alcohol and drug related disorders, are included in tha SAP definition.
All mus: have knowledge of and clinical experience in the diagnosis and
treatment of substance abuse-related disorders (the degrees and
certificates alone do not confer this knowledge). The rules do not
suthorize individuals to be SAPs who meet orily state certification
Criteria because qualifications vary greatly by state. In some states,
certified counselers do not have the exXperience or training desmed
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Tne .ssue of whe should be TeGarded a8 Fud.ifiel to Be & AT was
orne ol ine mOST commented-upon issues in the Tulemaiing leading o he
february 1354 rules (see 39 FR 7334-36; February 15, 1554). In the time
since these ru :s were issued, variocus parties have continued zo
request that tney be included within the definition of SAPs. In
evaluating how to respond to such requests, the Department has taken
the view that any expansion of che definition of SAPs should ensure
that the qualificaticns of persons Pleying this important role not be
diluted.

The International Certification Reciprocity Consertium (ICRC)/
Alcohol & Other Drug Abuse (Suite 213, 3725 Matiocnal Drive, Raleigh,
North Carolina 27612), petitioned the DOT for inclusion of its
certified counselors in the SAP definitien. Upon receipt of the
petition, the DOT began a thorough evaluation of the ICRC proposal,
including information from ICRC related to counselor eligibilicy
criteria, quality assurance procedures, codes of ethics, and
certificaticn and testing parameters. We alsc reviewed ICRC informatiorn
on testing procedurss, examination availability, and psychometrician
standards.

The results of our evaluation supported the conclusion that ICRC
has rigorous standards in place and that their counselors warrcant
inclusion in the Department's SAP definition. Their progras
fequirements Ior professional counselors and their testing and
certification procedures (as well as test avallability): are consistent
wiih those cof other groups already defined as qualifisd for
participation. After careful review and evaluation of the ICRC
petition, supporting documentation, and testing methodology the DOT
pfopcsed including ICRC certified counselors in its SAP definition.
ICAC-certified counselors must meet examination, experience, and other
stancarcs comparable to NAADAC-certified counsalers, who are included
in the existing SAP definition.

At the same time, the Department Proposed consolidating SAP-related
matters into Jart 40, its Department-wide procedural regulation. Under
the NPRM, the Department proposed to place the revised definition of
SARF--:ncluding ICRC-certified counselors--in part 40, while removing
“he SAP definitions in each of the cperating administration rules.

Comments and DOT Responses

Twenty-eight cosments addressed the inclusion of ICRC-certified
counselors in the SAP definition. 1o one opposed the proposed
Amendzent. For the reasons noted above, the Department will include
ICAC counselors in the definitien.

Three comments suggested that additional professions or
cert.ficaticns be recognized in the SAP definition. Further additions
to the definiticn are beyond the scope of this rulemaking. However,
Fepresentatives of any group or profession seeking inclusion may
contact the individuals listed above.in ' “For Further Information
“ontact'' to discuss the process for considering such requests.

Cne comment asked for further clarification of the operational role
of the SAP, with respect to such MATters as referral for treatment, the
Teturn to duty process, and follew=up testing. The Department has
issued guidance in these areas and, if needed, can issue additional
juicance in the future. In our view, further elaboration of the
regulatory text in these arsas is not necessary.

One comment, from a trads association, suggested that the
definition of SAP remain in the regulation for the operasting
ddministzation that regulates its members, rather thun being
censolidated in 45 CFR part 40. Tha rlt}pqﬁjr for this suggestion
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crverss emzloyers. Imployers must a.readv e familiar with and refer =-
pazi 40 in order to condust Tests propes.ly. Having & JoT-wide, commorn
aefinition of SAP in part 40 is no more -emarkable or arfficult for
employers TO grasp than having the existing common definitions of
Medizal Review Officer or Breath Alcohel Technician in part 40. The
ease of reference to common terms affecting the drug and alcchol
testing process found in a single place, particularly for the many
multi-mcdal employers covered by the Department's rules, is a
signiicant reason for adopting the proposed conscl.dation. Moreover,
it is much quicker To amend one rule than o amend six, an important
consideration when the SAP cefinition is potentially subject to
additional amendments if additional professions or certifications are
included. The Department is adepting the proposed consclidation.

regulatory Process Matters

The final rule is considered to be a nonsignificant sulemaking
under DOT Regulatory Policies and Procedures, 44 FR 11034. It alsc i3 a
nonsignificant rule for purposes of Executive Order 12866. The
Department certifies, under the Regulatory Flexibilizy Act, zhat zhe
NPRM, 1! adopted, would not have a significant economic effect on a
substantial number of small entities. The NPRM would not impose any
costs or burdens on regulated entities, serving merely o broaden the
Sefinition of service providers under the rule. The rljle has alsc been
analyzed in accordance with the principles and criterias contained in
Executive Order 12612, and it has been determined that it does not have
sufficient federalism implications to warrant the preparation of a
Federalism Assessment,

The Department Iinds good cause to make this Zinal rule effective
~mmediately. There are a substaniial number of ICRC-certified
counselors who are ready and waiting to participate 43 SAPs :n the DOT
irug and alcoheol testing progrzam, and :here is no CpposLTIicn o their
Seginning to participate. The interest of =he DOT Frogram, the
counselors themselves, and the employers who will Se able =o make use
of them is served Dy making this rule change effective as soon as
possible. In addition, this rule can be viawed as relisving a
restriction on the participatien of ICRC-counselors in the program

Jilice of the Seczatary
~ist of Subjects in 49 CFR Part <0

Drug testing, Alcohol testing, Reporting and ecordkeeping
requirements, Safety. Transpeortation.

for the reasons set forth in the preamdle, 49 CFR part 40 i3
amended asz follows:

FART 40--[AMENDED]
1. The authority citation for part 40 continues to reac as follows:

Authority: 49 U.5.C. 102, 301, 322; 49 U.5.C. app. 130lnt., app.
iédént., app. 2717, app. 1616a.

Z. In Sec. 40.3, after zhe cefinition cf specimen bottle,'' a
Sef.nition of ' substance abuse professicnal'’ Ls agaed, %0 read a3
P
=CLi0wWE ! a =
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Sec. .35.223 (Amended)

2. In 45 CFR 199.203, she definiz:on of  Substance abuse
professional’'’ s ramoved.

Issued {n Washington, DC on June 11, 199%6.
C.K. Sharma,
Administrator, Research and Special Programs Adminiscration.
Federal Rallroad Administration
List of Subjects in 4% CFR Part 219

Alcchel and drug abuse, Railroad safety, Repor-:-7 and
cecsrdkeeping requirements.

For the reascons --atec in the preamble, FRA amands 49 CIR part 218,
as Icllows:

PART 219--CONTROL OF ALCOHOL AND DRDSG USE
1. The authority for part 219 continues tc read l;_!nllo-n;
Authority: 49 U.S5.C. 20103, 20107, 20111, 20112, 20113, 20140,
21301, 21304; Pub. L. 103=272 (July 5, 1994); and 49 CFR 1.49(m).
Sec. 219.5% [Amended)

2. In Sec. 219.5, the definition of " 'Substance abuse
professional’' Ls removad.

-ssued in Washington, DC on July 5, 1996.
Conald M. Itzkoff,
Ceputy Administrater, Federal Railrosd Administration.
Federal Highway Admiristration
List of Subjects in 49 CFR Part 2362

Rlceonhcl and drug abuse, Highway safety, Repcocrting and cecordkesping
regquiremants.

for the reasons stated in the preamble, the THWA amends 4§ CFR part
382, as follows:

PART 1B1--CONTROLLED SUBSTANCES AND ALCOHOL USE AND TESTING
L. The authority for part 382 continues to res? as follows:

Authority: 49 U.S.C. 31133, 31136, 3:301 et seqg.. 31502; and 49
“FR . .48.

<. 17 Sec. 382.107, the definiticn of “Substance abuse
Prefess.inal’’ L3 removead.
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Srug testing, Grant Frograms--Transportation.
Reportiing and recordkeeping requirements, Safety,

Mass transpor:ation,
Transportatioan.

49 CFR Part 654

Rlcohol testing, Grant Programs~--transportation, Mass
transportation, Reporting and recordkeeping requirements, Safety,
Iransportation.

for the reasons set out in the preamble, the Federal Transit
Administration amends 49 CFR parts 653 and 654, as follows:

FART €33--PREVENTION OF PROHIBITED DRUG U'SE IN TRANSIT OPERATIONS

1. The suthority for part 653 continues to read as follows:

Authorzty: 49 U.5.C. 5331; 49 CFR 1.581.
Sec. ©53.7% {Amended]
2. In Sec. €53.7, the definition of ' Substance abuse

profess:onal'' is removed,

PART €54--PREVENTION OF ALCOHOL MISUSE IN TRANSIT OPERATIONS

i. The authority for part 654 continues :tc read as follows:

Authority: 49 U.5.C. 5331,

49 CFR 1.51

|Amendad)

-

<. in Sec. £34.7, the definition of ' 'Substance abuse
profess:onal'' is removed.

lssued in Washington, DC on July 3, 1996.
Gardon J. Linten,
Agmiristrstor, Federal Transit Administzation.
(PR Doc. B96-1B064 Filed 7-16-96; B:45 am)
BILLING CODE 4910=-82-P
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the final public hearing on the rule; or

L/ (e) Are filed more than 90 days after the notice, but
within 21 days after the date of receipt of all material
authorized to be submitted at the hearing:. or

L/ (f) Are filed more than 90 days after the notice, but
within 21 days after the date the transcript was received by this
agency; or

L./ (g) Are filed not more than 90 days after the notice,
not including days the adoption of the rule was postponed
following notification from the Joint Administrative Procedures
Committee that an objection to the rule was being considered: or

/. / (h) Are filed more than 90 days after the notice, but
within 21 days after a good faith written proposal for a lower
cost regulatory alternative to a proposed rule is submitted which
substantially accomplishes the objectives of the law being
implemented; or

/_/ (i) Are filed more than 90 days after the notice, but
within 21 days after a regulatory alternative is offered by the
small business ombudsman.

Attached are the original and two copies of each rule
covered by this certification. The rules are hereby adopted by
the undersigned agency by and upon their filing with the
Department of State.

Rule No.
25-12.005




Under the provision ~f subparagraph 120.54(3) (e}6., F.S.,
the rules take effect 20 days from the date filed with the
Department of State or a later date as set out below:

Effective: _J Y\dAg > (999

(month)V (day) (year)

_.Exu..— 3. s
BLANCA S. BAYO, Dirégror

Division of Records & Reporting
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CERTIFICATION OF
MATERIALS INCORPORATED BY REFERENCE
IN RULES FILEL A4ITH THE DEPARTMENT OF STATE

Pursuant to Rule 1S5-1.005,

Florida Administrative Code, I do

hereby certify that the attached are copies of the following
material incorporated by reference in Rule 25-12.005, F.A.C..
Under the provisions of subparagraph 120.54(3)'e)(6), F.5., the
attached materials take effect 20 days from the date filed with

the Department of State, cr a later date as specified in the
rule.

“parts 191, 192 and 199 of Title 49,

CFR as amended through

October 20, 1998 and as identified in the rule”

2. Aol
BLANCA S. BAYO, Directo
Division of Records & HReporting
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Docket No. PS-120; Amdts. 190-4, iR 192-87, and 195647

DEPARTMENT OF TRANSPORTATION

Research and Special Programs Admimistration

49 CFR Parts 190, 191, 192, and 195

[Docket No. PS-120; Amdts. 190-4, 191-9, 192-67, and 195-47]
RIN 2137-AB%

Inspection and Burial of

Offshore Gas and Hazardous

Liquid Pipelines

AGENCY: Research and Special Program Administration (RSPA), DOT

ACTION: Funal rule,

SUMMARY: Naiural grs and bazardous liquid pipelines buried in shallow offshore waters i the Gulf of

Mexico have been involved in accidents with fishing and other vessels. Public Law 101-599 was esacted

to determune the exteont to w..ich pipelines in shallow waters in the Gulf of Mexico may be a hazard to

fishing vessels. This Final Rule implemonts the immudiate provisions of Public Law 101-599 amending

the Natural Gas Pipeline Safety Act of 1968 and the | lazardous Liquid Pipeline Safety Act of 1979.
Under this final rule, operators of natural gas and haxardous liquid pipelines are required to do the

following: A_ugliiﬂ;l!gﬂglﬁii
i water less thaa | 5 foet decp, by November 16, 1992; (2) report to the Coast Guard those pipelines

Fﬁiglfiﬂiingﬂii!li
pipelines with a buoy; and (3) bury, within 6 months, those pipelines identified under (2) above, or by say
other person. This Final Rule also provides for reporting the results of the underwater inspection 10 the

Department, as well as providing for criminal penaltics for damaging, removing, defacing, or destroying a
pipeline marker buoy.

EFFECTIVE DATE: The effective date of tus final rule is Jaz—ry 6, 1992

FOR FURTHER INFORMATION CONTACT: Cesar Deleon, (202) 366-1640, regarding the
%E&'i the Dockets Unit, (202) 3664148, regarding copies of this

The RSPA issued a Notics of Proposed Rulemaking (NPRM) aa April 29, 1991, (36 FR 19627)
proposing regulations to implemont the immediats provisions of Public Law 101-599 (enacted November




Eiilii.—.ﬂl i‘l-]lﬂuili :n
undetermined source onboard the vessel ignited the gas and engulfied the vessel in flames. Eleven of
fourteen crew mombers dicd as & result of the sccident.

In February 1990, at the request of RSPA, s joint task force was formed, made up of five Federal
agencies and two state agencies to develop schutions to the risks posed by the co-existencs of pipelines and
vessel operabons i the Gulf of Meuco ?ii!!?f!!rti

tli the poicutial hazards of igullll
The RSPA pipeline safety regulations currently require that all newly constructed gas and hazardous
Egiiriri-nlril'ingﬁ.unriuﬁ
£ mches 10 Blofiﬁnaﬂ 7 and 195.248). ;ii‘l

gti«iif%ﬂl&lgsgﬂuu ?nﬂ?ﬂg
ii’iﬂ?iliitiii

Public Law 101.599
Public Law 101-59% unended the Natural Gas Pipeline Safety Act of vﬁ..za_.mﬁ

et seq.) and the Hazardous Liquid Pipeline Saftty Act of 1979 (HLPSAX Im l_!_.
!-Elcw'ﬂmﬁ?af'!ilnll['—-i&ﬂliﬂ_i
after ssuance of regulations, whichcver occury first, the operstor of cach offsbrre gas or hazardous biquid
pipeline facility in the Gulf of Mexico and its inkets shall inspect such pipetine facility and report to the

Department cn asy portion of a pipeline facility which is "exposed” or is & "hazard o pavigation® (as

DIIII-ETE[!E Therefore, thas initial inspection must bo completed by May

1992 or | yoar afier issuance of regulations, whichover comes first. This requiremont shall apply to




%Ei'#i!iiiiﬂ-;ri_urﬂ
water, as measured from mean low water. [ accordance with Public Law 101-599, hazsrdous liquid

}rlnlitllﬁlsﬁiiii The Deportment
may extond the time period for compliance with this inspecticn requirement for an additional peniod of ap

moanths for gas transmission pipoline facilities, or year for hazardous liquid pipeline facilities.
The law provides that any inspection of a pipeline facility which has ocowrred after Tictober 3, 1989 (the
date of the Northumberiand accident) may satisfy the inspect:on requirements if it complies with the
iir!!i

Public Law 101-599 requires the Department to establ.  standards by May 16, 1991, on what
iliig..liiugai.. ._.r.rtii_ul
that pipeline operstors report to the Department, through the appropriste Coast Guard offices, potential or
cxisting navigationsl iszands involving pipéline facilitics. As a result of the inspection, &n operator of 8
pipeiine facility who discovers any pipeline facility which is a hazard to navigation in water |5 fect decp
or less as measured from meas low wawer, must mark the location with & Coast Guard spproved manne
buoy or marker and notify the Department. The law provides for criminal pensities for persons who
E!iiggignnggﬂ% Public Law

1-599 also requires the Secretary of Transportation to issue regulations requiring cach gas and
gii&l[iili!fiﬂt%-
hazard to navigation, bo buried within 6 months after the condition is roportad to the Department.

Furthermore, Public Law 10 &Sinﬁlﬁl-nrlﬁl Iﬂn__.-rl!.ll the la

pipciine facilitios in the Gulf of Mexico and its inlets. This requirement will be sddressed in & future
E[f.

In addition, Public Law 101-599 smends the Ports and Waterways Safety Act (3 t seq
.rir-[llrwioiglinﬂinllllln&ig!i_g
potential or existing navigational »4zards involving pipeline facilitics 10 the Department through the
appropriate Coast Guard field office. Upon notification by the pipeline operator or by amry other person of
a hazard to navigation, the Department will notify the Coast Guard, the Office of Pipeline Safety, other
affected Federal and state agencies, and vessel owners and operators in the vicinity of the pipeline facility
Advisory Committers

This regulstory documant was twice brought before the Technical Pipeline Safety Standards
(THLPSSC). These advisory commitiocs were established by statute to consider the feasibility,
reascnableness, and practicability of proposec Hipeling safety regulations

The TPSSC met in Washington, DC on February 20, 1991 aad the THLPSSC met in Washington,
DC on February 21, 1991. These advisory conmmittecs informally discussed & draft NPRM, which
ii!'it!_ﬁl_ﬁigi. That draft notice
considered by the advisory committess addressed the requiremacnts in Public Law 101-599 as well
%illlil'[!t(ii_ﬂﬂli
task foroe formed after the Northumberiand accidont.

As & result of the opinion of the advisory committoes, the proposed rule was narrowed to address oaly
the imxnediate requirements of Public Law 101-599 and those requirements were proposed in the NPRM.
The longer-term mandustes of Public Law 101-599, as well as other offshore and underwater pipoline
proposals that mey merit consideration, will be addressed in & fisture proposed rulemaking.




Eﬁgﬂiifgﬁ{iﬁ%!!*x%l

this final rule has been limited to the NPRM which incorporates the immediate requirements in Public
Law 101-599.

Chevron conmmented that they interpreted the rulemaking to apply (o lines constructed prior to the
passage of the initial pipeline safoty acts, NGPSA and HLPSA. Chevron observed that up to now, these
lines bave been “grandisthered” from meeting all construction requirements of parts 192 and 195 and if
this were no longer true, the spplicability sections of parts 192 and 195 should be modified to clarify
whether thess lincs are being regulsted and to what degree. Public Law 101-599 roquires that all pipelines
located in waters loas than 15 fbet docp in the Gulf of Mexico and its inlets be inspected and that all
pipelines that are exposed or aro a hazard to' navigation be subject 10 nctification, mariing, and re-burial
and doos pot maks a distinotion for pipelines that were constructed prior to the promulgation of the
NGPSA and the HLPSA. gﬁliiﬂiﬁiﬂli&ﬂ!&
pipelines in the Guif of Mexico and its inlets, are included in subpart L of part 192 (Operations) and in
subpart F of part 195 (Operations and Maintenance), which are applicable to all ppelines regardless of
when they wore constructed.

Tenneco Gas commented that they expect the Coast Guard will recognize thet agency's responmbility
in this maiter, and take staps to cod the provailing practice of fishing vesscls running in waters that arc too
shallow for the draft of the vessel. Tenneco Gas further commented that the Coast Guard has the
opportunity to bring about & great advance in offshore safiety by formmlating snd enforcing minienom
fishing boat stusdards covering maps, instraments, operator training, Operator COmpPEtence, and &
protubitica against fishing bosts navigating in waters that are mnsufficiently deep for the boat draft.

The Coast Guard is discussing these issues in their Commercial Fishing Industry Vessel Advisory
Commuttee mectings. RSPA will costinue to work with the Coast Guard and that advisory commuttes
exploring ways that commervial fishing operstors can change their fishing practioes to protect their vessols
from the bazards of pipelines in shallw offshore waters.

The National Transportation Safity Board (NTSB) noted that the NPRM did not mclude all pipelines
in the Gulf of Mexico, such as hazardous liquid pipelines operating st less than 20 percent of the pipe's
spocified minimum yisld strength (SMY'S) snd bazardous liquid pipelines having 4-inch or less nommal
diameter. The NTSB belioves that fisture action by the RSPA must address all submerged pipelines that
transport hazardous liquids based on the threat to public safety, rather than the pipeline’s physical
propertics or operating characteristics. With regard to hazardous liquid pipelines having 4-inch or less
nominal dismeter, Public Law 101-599 specifically excopted bazsrdous liquid gathering lines of this size
from these requirements. With regard to hazardous liquid pipelines operating st 20 percvent or less of the
pipe's SMYS, the current hazardous liquid pipeline safety regulations do not spply to pipelines at these
low-stress levels. An Advance Notice of Proposed sulemaking (ANPRM) issued by RSPA ca October
31, 1990 (55 FR 45822) solicited comments and information for evaluation in determiming whether and to
what extent this exception shold be removed from the regulaticas. If this exooption of pipelincs operating
&t 20 percent or kess of SMY'S is removed, the sebeequent rulemaking on a mandatory and systomatic
nspection program of offshore pipelines in the Culf of Mexico and its inlets as required by Publuc Law
101-599 would spply 80 such hasardous liquid pipelines.

The following sdditional points, set forth i the Preamble in the NPRM, bear repeating hore. This
final rule incorporates all of the immediate requirements of Public Law 101-599 for whick RSPA is
responsible, These regulations spply similarty to both gas transmission and harardous liquid prpeline
facilities, and arv applicable to interstate and intrastate offshore pipelines. In accordance with the curTem
roquircments 1 and 195.1, thoso rules are applicable to offshore pipeline facilitics on the OCS as

that term is defined in ED‘EEEHAQH 8C




(b) This part does not apply to—

(2) Onshore gathering of ges owtride ¢,” emphasis added) * * *

(iii) Inlets of the Gulf of Mexico exoept as provided in §192.612 could be construed to reverse the
Elﬁéigrififglzﬂi%svﬁ_ﬂﬁﬂ!
the provisious of §192.612. RSPA does not interpret this regulation in the sume manner as Exxon.
Eﬁbitiifggfﬁﬂllﬂ!it
regulation in -ﬂiiliﬂ.

Secrions 1923 and 195.1. Practically all of the industry commenters thought that the term “inlets” in
ﬁgﬁgﬂilfilt_ﬂul_ﬁhifii Many
industry comunenters thought that inlsts could be interpreted to include rivers, tidel marshes, lakes, and
canals. ___..Ea_bi_ 1-599 was enacted to assure thet pipelines in shallow offshore waters where

1. Fresh Water Bayou/Inter- coastal Waterway to Calcasieu River, Cameron, Louisiana.

2. Calcasicu Pass, Cameron, Louisiana.

3. Intorcoastal Waterway to Morgaa City, Louisiana.

4. South West Pass scross Vermillion Bay, Intercoastal City, Louisiana.

5. Fresh Water Bayou, Intercosstal City, Louisisos

6. Houma Navigation Channcl/lstercoastal Waterway to Bayou Chene, Morgan City, Louisiana.
7. Houma Navigation Channel through Graad Calliou Bayou/Calliou Lake, Dulac, Louisiana.
8. Houma Navigation Canal through Cat Island Pass, Dulac, Louisisns.

9. East Pascagouls River, Moss Point, Mississippi.

is including this list in the Preambls in order to assist pipeline operators in identifying where
El&if%*ﬂrﬂ, Most industry comenenters proposed that the

also proposed that the exclusion of such inlets as rivers, tidal marshes, lakes, and canals be set forth in the
regulation. RSPA agrees that the inlets must be better defined and has revised this definition in the final
rule ro refer to inkets open to the ses excluding rivers, tidal marshes, inkes, and canals.

it is imporiant to repeat information set forth in the Preambie in the NPRM regarding the term "mean
low water " That term is used in this regulation 10 coafiorm with the language used in Pub. 599.
"Mean low water” can be considered to dencts "menn lower low water” as used in the nautical chart datum
of the Natioeal Ocoan Service.

Some commentirs argued that the definitions of cxposed pipeline and hazard to navigation should be
limited to water from 3 feet to 15 fest doop, asserting that vesscls do not operate in water loss than 3 foet
deep or that vessels operating in such shallow waters would be incapabls of damaging & pipeline. Some of
these commenters also stated it 2 would be difficult 1o conduct underwater inspections in such shallow
waters. Enron proposed similsr changes and suggested that s definition for "shallow waters” be
mcorporated in the definitions lmiting such waters from 3 w 15 fect.

RSPA docs not agree. Thens are locations in the offshore waters of Louisiana where the scabed
docpens very slowdy and 3 foet of depth may be a considerable distance out o open waters. Fishing
E%Ilgigiilrgi[ﬁ&l!ﬂ




waters loss thas 3 foct desp. More importantly, the law requires underwater inspections in waters less
than 15 feet doop; 50 !nl..llu[!i

Sections [92.612 and 195.413. The Gas Piping Technology Committos (GPTC) commented that
jii pipelinns in EEE.EIEE!E

. 413, ally in an
arca of stable seabed conditions. RSPA does not agree. RSPA doubts that those inspections may have
included determining the depth of burial of the pipelines. The language of the law is clear that cnly
inspections conducied after October 3, e-mi be used in compliance with the initial inspection, thus,

16, 1993 for bazardous liquid pipelines.) itili*ﬂrigs
complete the necessary surveys in 8 predent and cost effective manner, but have been unsuccessful in
i'iiﬁi!&lzlgﬁl% This
.i._....l..t._:.! effoctive on January 6, 1992, goes beyond the May 16, 1992 deadline.

How=ver, an extznmon beyond that dete would be in koeping with the wmtent of the law where just cause

exists. RSPA A has participated in many forams regarding these iegulations and conciudes that the pipeline
operators are acting in good faith, with due diligence and care, in conducting these inspoctions. Therefore,
Ebil?til'[ﬁilir;n.liiiﬁ
-all pipeline operstors and has made this requircment effective on November 16, 1992. Furthermors,
Eﬁil’iﬂiiﬂiﬂi!ill
extension is justified. This date for completion of the initial inspection is approximately at the end of the
1992 summer constructios scason in keoping with the suggestions made by industry commenters. RSPA
nilli!i!it[#[&i{i

Sections 19 E.?_.In {13). igii to the term "discovery”
us~d in proposed §§192.62 xrglﬁﬁ_l 413(b), (b)1), (b)2), and (0)(3).
iift'l.ilﬂt I to "determines.” Those
commenters stated that in areas where thore is a congestion of pipelines, an exposed pipeline may be

(§192.327(e)) that has been carriod forward in this proposed rule. ._._r-ii:_ti- require




excavation or 18 inches for rock excavation for offshore pipelines if it is impracticable to comply with the
iglifti-iiitﬁtiif
pipeline. RSPA drafted the proposed rule in accordance with the law that requires reburi ).

In addition, RSPA is not sufficiently familiar with the use of thess protective mats. Further, the
curreat regulations provide such an option oaly if it is impracticable to comply with the current cover
requirements, making such an option rare. However, RSPA will consider this proposal n & subsegaent
rulernaking on a mandatory and systomatic inspection program of offshors pipelines in the Gulf of Mexico

its & :

RSPA does not agree that the buoys to be used to mark a pipeline should be reflective type buoys
because they will caly be used up to 6 months. Reflective buoys are very difficult to see at night. The
aliir’;i?gir:gsl-i%
t0 determine the type of buoy that should be used in that distnict. Thereforo, RSPA believes that the local




mandated by Public Law 101-599. Costs are coatinuing to drop as better technology is developed and
underwater inspections become more . mmon.  INGAA provided information reganding the underwater
inspections that have been conducted as of June 23, 1990, and assuming that this dsta is representative of
EEIIiiEwiIII_EEIE
pipelines may be exposed above the seabed. However, information is not yet available to determine the
pescentage of the pipetines thet may be & hazard to navigation (i.c., those pipelines buned less thas 12
inches). Current pipeline technology can be used in reburying pipelines. The cost of reburying s pipeline
slso varies significantly depending on similar varisble factors set forth above.

A Rogulatory Evaluation has been propared and is svailabie m the docket. This cvaluation estimates
?iilti!f.ﬁhlﬂil'iilti!fﬂ,qnﬁ__ﬂ.
Based on the facts available concerning the impact of this final rule, I certify under Section 605 of the
Regulatory Flexibility Act that they would sot have & significant impact on & substaotial sumber of small
cntitics because small entitizs do not operste pipelines offshore.

Paperwork Reductioa Act

The final rule requires that pipeline operators report to RSPA pipelines in the Gulf of Mexico and i
inlets that are exposed or & hazard to navigation. In accordance with the Paperwork Reduction Act of
1980 (Pub. L. 96-511), thess information collection requirements have been approved by the Office of
Mansgement and Budget.

?ili%i&giigsﬁbﬂﬂ
of Management and Budget for approval in accordance with 44 U.5.C chapter 35. The reporting and
recordkeeping approval is No. 0583
Federalism

This action has been analysed in accordance with the principles and criteria contamed m Exscutive
Order 12612, RSPA has determine (aat it does not have sufficient federalism mmplications to warmnt
preparation of 3 Federalism Asscssment.

List of Sebjects

CFR Part 190

Administrative practioo and procedure, Penaltics, Pipeline safety
9 C 191

193




1. The authority citation for part 190 continues to reed as follows:

Authority; 49 App. US.C. 1672, 1677, 1679a, 1679, 1680, 1681, 1804, 2002, 2006, 2007, 2008,
2009, and 2010; 49 CFR 1.53.

2. Section 190.229 is amended by revising paragraph (d) 1o read as follows:

(d) Any persos who willfully and knowingly defaces, damages, remove~, or destroys aay pipeline
i%i.ﬂl!iqigﬁgifg?ﬂlw
%Ri!iiﬁ.i%fﬂiwli BBBBB
more than $5,000, impriscament for a term ot 10 exceed | year, or both.

.....

PART 191—[AMENDED|
1. The authority citation for part 191 continues to read as follows:

Authority: 49 App. US.C. 1681 (b) and 1808 (b); §§191.23 and 191.25 also issued under 49 App
US.C. 1672(a); and 49 CFR 1.53.

2. Section 191.27 is added to read as follows:

§191.27 Filing offshore pipeline conision reports.

(m) Eiiiﬂgigﬂegﬂﬁﬁg
pipelines subject to §192.612(a), report the following information:

(1) Name and principal address of operator.

(2) Date of report.

(3) Name, job title, and besiness telephone number of person submitting the report.

(4) Total pumber of miles of pipeline inspected.

(5 EltﬁEaliiilEEm
availsble, the location according to the Minerais Management Service or state offshore arca &nd block
number tract.

(6) Longth snd date of installstion of each pipaline sogment, if differcat from a pipsline scpment
Eiigﬁwititr-guilﬁ.ig
nétiiltiigﬂlgiiﬁ
oumnber tract.

(b) The report shall be mailed to the laformation Officer Rescarch and Spocial Programs

Administration, Departmen of Trassportation, 400 Seventh Strect SW., Washington, DC 20590,

1. The suthority citation for part 192 continues to read as follows:




.._.jgl__l.i EEEEEEEEE m the
EKEEKE!I §195.41
.....

In §195.2, defimitions of Exposed pi ~eline, Gulf of Mexico and its inlets, and Hazard to
ESE'EI!I‘E; follows:
§195.2 Definitions.
.....

Exposed pipeline moans 8 pipoline where the top of the pipe is protruding above the scabed in water
less than 15 fieet doep, as measured from the mean low water.
.....

Gulf of Mexico and itz inlets means the waters from the mean high water mark of the coast of the
Gulf of Mexico and its inlots open to the sea (excluding rivers, tidal marshes, lakes, and canals) scaward
to include the territorial sea and Outer Continental Shelf to a dopth of 15 feet, as measured from the mean
low water.

Hazard 10 navigation means, for the purpose of this part, a pipeline where the top of the pepe is less
than 12 inches below the seabed in water loss than |5 foet decp, as measured from the mesn low water
.....

4. Section 195.57 is added to Subpart B to read as follows:

§195.57 Filing offishore pipeline condition reports.

(a) Each operator shall, within 60 dayr afier compiletion of the mspection of all its underwater
prpelines subjoct to §193.413(a), report the fullowing mformation:
(1) Name and principel address of operator.
ub.ll.l_!.
3) Name, job title, and business telephone number of person submitting the report
_,..?Ellli.l.lﬁii
5) Length and date of installstion of each exposed pipeline segment, and locabon, ncluding, of

.El-i!nﬂt to the Minerals Management Service or state offshore arca and block
inin,
6) Length and date of installation of each pipeline scgment, f differcat from a pipeline segraent
Eii%ttilr-i!ilii%
if available, the location, according to the Minerals Management Service or state offshore area and block
oumber tract.
(b) The report shall be mailed to the Information Officer, E-H »pecial Programs
Administration, Department of Transportation, 400 Seveusth Street SW, Wa: hington, DC 20590
Section 195 added to subpart F to read as follows

its inlets. ?illiig 198° and before November 16, 1992




(b) If, as a result of an inspection under paragraph (a) of iis section, or upon notification by axy

person, an operator discovers that a pipeline it operates is exposed on the sonbed or constitutes a bazard to
naviganon, the operstor shall—

(1) Promptly, bt not later than 24 hours afler discovery, notify the national Response Center,
Eﬂi_gﬁgﬁri. and, if available, the geographic coordinates of that pipeline,

(2) Prompdy, but not later than 7 days after discovery, mark the location of the pepeline m
accordance with 33 CFR Part 64 st the ends of the pipelino segment rad at mtervals of not over 500 yards
long, except that & iit'ﬂniilo&‘f&l?il

(3) Within 6 months afier discovery, or not later than November | of the following yoar if the 6
mounth period is after November | of the year that the discovery is made, place the pipeline 50 that the top
of the pipe is 36 inches below the seabed for normal excavation or 18 inches for rock excavation.

Travis P. Dungan,
Administrator, ?I!ﬁri&g%;!gg

[FR Doc. 91-28994 Filed 12-4-91; 8:45 am)




Rulemeking Analysis and Notices
Execurtve Crder | 2866 and DT Regulatory Policies and Procedsres

This final rule is not considered a significant regulstory sction under section 3(f) of Exscutrve
Order 12866 and, therefore, was not subject to review by the Office of Management and Budget. Tus rule
is not significant acconding to the Regulatory Policies and Procedures of the Department of Tranportation
(44 FR 11034), This fisal rule does not require a Regulatory Impact Analysis, or a regulatory evaluation
or an envirommental asscssment or impact statement under the National Enviroomental Policy Act (42
US.C. 4321 et neq.).
Executive Order 12612

This final rule hes been analyzed in accordance with the principles and criteria in Executive Order
12612 ("Federalism™) and does not have sufficient federalism impacts to warrant the prepamtion of &
federalism ssscssment.
Regulatory Flexibiltty Act

I certify that this rule will not have a significant economic impact on a substantial aumber of
small entitics. This rule makes minor corrections which will not impose any new requUIrSICnts on PCrsons
mhthWMMmuhﬂmmmmM
for small units of government, businesses, or other organizations.
Paperwork Reduction Act

There are 5o new information collection requirements in this final rule.
Lists of Subjects
49 CFR Part I90
49 CFR Part 191

Pipeline safety, Reporting and recordkeoping requiraments.
4% CFR Part |92

Pipeline - fety, Reporting and recordkecping requirements.
49 CFR Part 193

Fire prevention, Pipeline safiety, Reporting and recordiecping requirements, Security measures.
49 CFR Part |95




Anhydrous ammonis, Carboa dicxide, Petroleum, Pipeline safety, Reporting and recordieeping
requirements.

49 CFR Part 198
Grant programs, Formula, Pipeline safiety.

49 CFR Part 199
Alcobol testing, Drug testing, Pipeline safety, Reporting and recordiseping requiroments
Accordingly, 49 CFR parta 190, 191, 192, 193, 195, 198, and 199 are corvected by making the

following amendments:

PART 190—{AMENDED)
1. The authority citation for part 190 is revised to read as follows:

Amthority: 49 U.S.C. 5123, 60108, 60112, 60117, 60118, 60120, 60122, and 60123, and 49
CFR 1.53.

2. Section 190.1 is amended by revising paragraph (s) to read as follows.

§190.1 Purpose and scope.

?ggiifigliggﬂ
%EEEEI’%EG .5.C. 60101 et seq. (the pipeline safety laws) and
9US.C. 5101 et 5eq. EEIE:!EI!:

""""

iiigiif City, Missouri (Central Region), Houston,




Texas (Soutbwest Region); and Lakewood, Colorado (Western Region).  Respondent means a person

upon whoe the OPS bas served a notice of probabie violation. RSPA means the Rescarch and Spocial
Programs Administration of th. Jnited States Department of Transportation.

Stote means & State of the United States, the District of Columbia and the Commonwealth of
Puerto Rico.

4. Section 190.7 is amended by revising paragraphs (d) and (i), introductory text, to read as

llllll

(d) Service of a subpoena upon the person samed therein shall be made by delivering a copy of
the subpoena to such person and by tendering the focs for one day's attendance and milcage as specified by
paragraph (g) of this section. Whea & subpoena is issued at the instance of any officer or agency of the
United States, foes and mileage nood uot be tendered at the time of service. Delivery of a copy of
subpoens and tender of the foes 1o & natural person may be made by handing them to the person, lkaving
them at the person’s office with the person in charge thereof, leaving them at the person's dweiling place or
usual place of abode with some person of suitable age and discretion then residing therein, by mailing
them by registered or certified mail to the person st the last known address, or by any method whereby
actual notice is given to the person and the fees sre made available prior to the retum date

.....

(i) Any person to whom a subpoona is directed may, prior to the time specified therzan for
compliance, but in no event more than 10 days afier the date of service of such subpocna, apply to the
aofficial who issued the subpoena, or if the person is unavailable, to the Administrator, RSPA to quash
modify the subpoens. The application shall contain a brief ststement of the reasons relied upoa in support
of the action sought therein. The Administrator, RSPA, or this issuing official, as the case may be, may’

.....

Section 190.9 is amended by revising paragraph (U)X 1)) to read as follows

iiiii

LN ]
(i) The State agency certified to participate under 49 US.C. 60105.

iiiii

B iiiﬂl&l!l'illﬂ-'&l




7. Section 190.203 is amended by rovising paragraphs (a), (b)1), (D)4), sad (d) to read as
follows:

§190.203 Imspections.

(a) Officers, employees, or agents authorized by the Associate Administrator, OPS upon
prescating appropriste credentials, are suthonzed to ester upon, inspoct, and examune, sl reascnable mes
and in a reasonable manner, the records and propertics of persons to the extent such records and
properties arc relovant $o determining the compliance of such persons with the requirements of 49 U.S.C.
60101 et s0q. or regulations, or orders issued therounder.

“}.l'

(1) Routine scheduling by the Regional Director of the Region in which the facility i1s located;

“}Ilqnnht MWM'IH Federal Program under 49 US.C 60105;

(d) To the extent necessary to carry out the responsibilities under 49 U S.C. 60101 ot soq., the
Administrator, RSPA or the Associate Administrator, OPS may require teting of portions of pipeline
facilitics that have besn mvolved in, or affected by, aa accident However, before exercising this suthorrty,
the Administrator, RSPA or the Associate Administrator, OPS shall maks every effort to negotiate a
mutually acceptable plan with the owner of those facilities and, where sppropnate, tac Nabonal
Transportation Safiety Board for performing the testing.

L] L] L] [ ] [ ]

8. Section 190.205 is revised to read as follows:
§190.205 Warning letters.

Upon determining thet 8 probable violation of 49 U.S.C. 60101 et seq. or any regulation or order
ssuod thersunder has oocurred, the Associate Admunistrator, OPS may issue a Wamning Letter notifying
the owner or operator of the probable violation and advising the operator to correct it or be subject to
enforooment action under §§190.207 through 190.235.

9, Section 190.207 is amended by revising paragraphs (a) and (c) to read as follows:
§190.207 Netice of probable violation.

() Except as otherwise provided by this subpart, s Regional Director begins an enforcement
proceeding by serving a notice of probable violation on & person charging that person with s probabie
violation of 49 U.S.C. 60101 ot seq. or asy regulation or order issued thercunder.

L] L] L . L]

(c) The Associate Administrator, OPS may amend a notice of probable violation at any tme prior
1o issuance of a final eder under §190.213. If an amendment includes any new matenial allogations of fact
or proposes an increased civil penalty amount or new or additional remodial action under §190 217, the
respondent shall have the opportunity to respond under § 190 209

10. Section 190.209 is amended by revising the introductory text and paragraph- (c) and (d) 1o
read as follows:

§190.209 Response options.




Regional Director who issued the notice in the following wa

.....

{(c) An offer in compromise under pe: .graph (a) of this section is made by submitting a check or
money order for the amount offiered 1o the Regynal Director who forwards the offes 10 the Associate
Administrator, OPS for action. If the offer in compromiss is acoopted by the Associate Administrator
OPS the respondent is notified in writing that the acosptance is in flall settiement of the civil pesalty
Eﬁl‘riiliﬁllililfg

Administrator, OPS it is returned 10 the respondent with written notification. Witkin 10 days of receipt of
such wotification, the respondent shali sgain respond to the Regronal Director in cne or more of the ways
provided in paragraph (a) of this section. -

(d) Failure of the respondent to respond in sccordance with parsgraph (a) of this section or, when
applicable, paragraph (c) of this section, constitutes & waiver of the right to contest the allegations in the

$190.207 is forwasded to the Associate Administrator, OF'S for issuance of & final order. (b)***




.....

'iltiiﬂﬂa ssue a fir -' order under this section
within 4 !..nal_s&l.nln..ll is found impracticable to take action within that tme ln
cases where it is so found and the delay beyond thet period is expected to be substantial, notice of that fact
and the date by which it is expected that action will be taken is issued to the respondent

a) A respondest may petition the Associate Administrator, OPS for reconsideration of a final
order issued under §190.213 . 1t is requested, but ot required, that three copics be submitied. The petition
maust be received no later than 20 days after service of the final order upon the respondent. Petitions
and an explanation as to why the effectivencss of the final order should be stayed.

(b) If the respondent requests the consideration of additional facts or arguments, the respondent
must submit the reasons they were not presentod prior 10 issuance of the final order.

An-?EESFI-Ei%Ei
EEE#I!E%&!EE

(e) The Associate Administrator, OPS may grant or demy, in whole or in part, asy petition for
reconsiderntion without further proceodings. In the event the Associate Admumstrator, OPS reconsiders 2
final order, a final decision o~ reconsiderssion may be issued without further proceedings, or, in the
alternative, additional inforu.ation, data, and commeont may be requested by the Associate Admuistrator
OPS as deemed appropriate.

(f) It is the policy of the Associste Administrator, OPS to issue notice of the action taken oo a
petition for reconsideration within 20 days after receipt of the petition, unleess it is found impractucable
take action within that time. In cases where it is so found and delay bovond that period is expectad
substantial, notice of that fact and the date by which it is cxpected that action will be taken is issued o the

canduct which mvolves a il.nl#c .C. 60101 et sog. or Iﬂ.i.llll_nlﬂquls_
REE&EEI’EI‘EIEE OPS may
conduct procesdings under §§ 190.207 through 190.213 of this part to determine the nature and extent of
the violations and to issue an order directing compliance.

15. Section 190.219 is amended by rovising paragraph (a) to road as follows

§190.219 Comsent order.




) ?!Ebi—! ..aii-ﬂl-_-_...ttii[iilun
which is & violation of any provisioa of the 49 U.S.C. 60101 o » _..._.._i.._!i:nt_ll

thereunder, proceedings under §§ 190207 through 190.213
Eﬂfgltilﬁih{-zil

“T.mii_ﬁ.ﬁutiqii_-r_fr-_l_.,:___il%“

(c) Withim 20 days after the respondeat’s receipt of a fiss!

E-.B.uﬁ.ii!i!iﬂii
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(=) Except as ﬂq.&leui E...-BB. !EE&

OPS shall issus an onder pursuast to this section requiring the owner or uperstor of the facility to take
corrective action. Corrective action may include suspended or restricted wee of the facility, physical
inspection, testing, repair, replacemnent, or other action, as appropriate.

(b) The Associate Administrator, OPS may waive Lhe requircmnent for notice and bearing under
paragraph (a) of this section before issuing an order pursdant 10 this section when the Associate
Administrator, OPS determines thet the faikure to do so would result in the likelihood of serious harm to
Eﬂi?'EE&tEtrili—ﬂ
heaning as soon as practicable after issusnce of the order. The provisions of paragraph (c)(2) of ths
Iﬂﬁisliﬂiilill%&nii%
of such a post-order hearing is Sor the Associste Administrator, OPS to determine whether the order
should remain in effect or be rescinded or suspended in accord with paragraph (g) of this section.

ﬂﬂwtii

(2) An owner or operator elects 10 exercise his opportunity for a hearing under this section, by
notifying the Associate Administrator, OPS of that election in writing within 10 days of service of the
notice provided under paragraph (c)(1) of this section or, under paragraph (b) of this sertion when
applicable. Absence of such written notification waives aa owner or operator’s opportumsy for & bearing
and allows the Associste Administrator, OPS to proceed 10 issue & *"hazardous facility order” in
accordance with paragraphs (d) through (h) of this section.

.....

(4) Within 48 bours after conclusion of a bearing under this section, the Presiding Official shall
submit 2 recommendstion 10 the Associate Administrator, OPS as to whether or not 8 " hazasdous facility
Elifil'iiigatg
i accordance with paragraphs (d) through (b) of this section. If the Associate Admimstrator, OPS finds
the facility to be bazardous 1o lif or property the Associste Administrator, OPS shall issue sn order in
accordance with this section. If the Asso~'ste Administrator, OPS does not find the facility to be
hazardous o life or property, the Associato Administrator, OPS shall dismiss the allegations contaimned m
the notice, and promptly notify the owner or operstor in writing by service as nrescribed in §190.5,

(d) The Associcte Administrator, OPS may find a pipeline facility to be bazardous under
paragraph (a) of this section:

(1) If uader the facts and cirounstances the Associate Adminstrator, OPS determines the
parucular facility is hazardous to lifo or property, or

(2) If the pipeline facility or & component thereof has been constructed or operated with any
equipment, msterial, or technique which the Associste Administrator, OPS determines is hazardous 1o life
or property, unloss the operator involved domonstrates to the satisfaction of the Associate Administrator,
OPS that, uader the particular fiscts and circumstances involved, such equipment, material, or techaique is
not hazardous to life or propesty.

(¢) In canking & deterssination under paragraph (d) of this section, the Associats Admumstrator,
OPS shall consider, if releant:

.....

(5) Such other factors as the Associate Administrator, OPS may consider appropriste

.....

(8) Tho Associate Admsmistrator, OPS shall rescind of suspond a hazardous facility order




.....

§190.235 Injusctive action.

.of
Eif!i!ii _a-l action in the appropriate U.S. District
Court for such relief as is necessary or appropriate, including mandatory or _.arsl.._-llnn!ai_.
interim equitable relief, and punitive damages as provided under 49 U.S.C. 60120 and 49 US.C. 5123
23. Section 190.237 is amended by revising paragraph (a) to read as follows:
§190.237 Amendment of plans or procedures.
(a) A if{ a proceeding to determine whether an operator’s plans or
ﬂ%il!.aﬂ. El___ 199 of E-il-.li!!u!?
s ol

-&iuﬂil'lﬂi?lﬂll!'iﬁ!ﬂii&.
the notice to submit written comments or request & heering. After considering all material presented in
writing or at the hearing, the Associate Administrator, OPS shall determine whether the plans or
E!ililiti&iw!ﬁ%n

1 an or
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2. Section 191.3 is amended by removing the definition of Secretary, and adding the definition of

iiiii

any person 1o whom authority in the matter concerned has been delegated by the Socretary of

-----




part as part of the qualifying test. A1 initial qualification, a welder may not perform welding unless:
L] ® L ] L4 L]

4. Section 192.361 is amended by revising paragraph (f)( 1) to read as follows:
§192.361 Service lines: Installation

L] L] e L] L]

:ﬁ'ﬂ';hMHlﬂ tight conduit;
. . . . .
5. Section 192.367 is amended by revising paragraph (a) to read as follows:
§192.367 Service lines: Genersl requirements for connections to main piping.
() Location. Each service line connection to 3 main must be located at the top of the main or, if

that is not practical, at the side of the main, unless a suitable protective device is instalied 10 minimize the
possibility of dust and moisture being carried from the main info the service line.
L L] L] L] L

6. Section 192.511 is amended by rovising paragraph (s) to read as follows:

§192.511 Test requirements for service lines.

(a) Each scgment of 2 service ling (other than plastic) must be leak tested in accordance with this
section before being placed in service. If feasible, the service line connection to the main must be included
in the test; if not feasible, it must be given a leakage test st the operating pressure when placed in service.

[ ] L] L] ® L ]

7. Section 192.603 is amended by revising paragraph (c) to read as follows:
§192.683 General provisions.

(¢) The Administrator or the State Agency thet has submitted & current certification under the
pipeline safety laws, (49 U.S.C. 60101 o soq.) with respect to the pipeline facility governed by aa
operator's plass snd procedurcs may, after notice and opportunily for hearmng as provided i 49 CFR
190.237 or the relovant Siaeo jrocedurcs, require the operstor to amend its plans and procodures as
necessary to provide a reascnabile lovel of safiety.

9. Section 192.623, the beading, is revised 1o read as follows:

§192.623 Marumum and minissum allowable opersting pressure; Low-pressure distribution systems.
L] L ] L] L] w

PART 193-|[AMENDED]




1. The suthority citation for part 193 is revised to read as follows:

._alrl.tﬂn# 5103, 60102, 60103, 60104, 60108, 60109, 60110, 60113, 60118; and 49
CFR 1.5

2. Secticn 193.200] is amended by revising paragraph (8) to rcad as follows:
§193.2001 Scope of part.
E?l;l‘itggirﬂl%l‘r

......

3. Section 193.2007 is amended by revising the definition of Administrator and the definition of g
read as follows:
§193.2007 Definitions.

.....

Administrator means the Administrator of the Research and Special Programs Administration
any person to whom authority in the matter concerned has been delegated by the Secretary of
Transportation.

.....

£ means the standard scceleration of gravity of 9.806 meters per second\2\ (32.17 fioc
second\2\).

.....

4, Section 193.2017 is amended by revising paragraph (a) o read as follows:
§193.2017 Plams ssnd procedures.

(a) Each operator shall maintain st each LNG plant the plans sand procodures roguired for that
plant by this part. Tho plans and procedures must be available upon request for review and inspection by
EER!:‘;‘&.I!E-EEHE;
to the plant under the pipeline safty laws (49 U.S.C. 60101 ot seq.). In addition, cach change to the plans
Rilf!ﬁl'gtuﬂiliﬁlisgﬁlf
cl. .nge is made.

.....

5. Section 193.2321 is amended by rovising paragraph (a) to read as follows:

§193.2321 Neadestructive tests.

(2) The following percentages of cach day’s circumfierentially weldod pipe joists for hazardous
fluid piping, selected at random, must be nondestructi vely tested over the entire circumfierence W indicate
any defocts which could adversely affect the integrity of the weld or pipe:

T
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.....

.....

or hazardous liquid subject to the pipetine safety laws (49 US.C. 60101 et seq ).

The pipeline safety laws (49 U.S.C. 60101 et seq.) suthorize the Administrator 10 pay ow! funds
appropriated or otherwise make svailable up to 50 percent of the cost of the persomnel, equipment, and
activities reasonably required for cach state ageacy to carry out a safety program for intrastats pipeline
facilitios under a certification or agresme with the Administrator or t0 act &5 &0 agent of the
Administrator with respect to interstate pipeline facilities

Section 198,31 is rovised to read as follows

§198.31 Scope

This subpart implements parts of the pipeline safety laws (49 U.S.C. 60101 et seq.), which direct
the Secretary to require each Stats to adopt & ope-call damage prevention program as a condrtion to
receiving & full grant-in-aid for its pipeline safety compliance program.

5. Section 198,35 ia revised 10 read as follows:

§198.35 Grants conditioned on adoption of one-call dumage prevention program.

Eiln’!ilﬂiuﬂiggig.ﬁ
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aunii‘i accordance with §198.37, If a State has not adopted or is not




4. Section 199.205 is amended by revising the definition for State agoncy to read as follows:

Seare agency mesns an »e~ocy of any of the several states, the District of Columbia, or Puerto Rico
u!u?ip-:.uﬁ:”ﬁ:mmm US.C. 60101 et seq.).

Lssued in Washington, DC, on March 28, 1996
Rose A. McMurray Acting Deputy Administrator, Research and Special Programs Admmistration
[FR Doc. 96-10282 Filed 4-25-96, §:45 am)
BILLING CODE 4910-68-F
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DEPARTMENT OF TRANSPORTATION
Research and Special Programs Admisistratisa
49 CFR Parts 190, 191, 192 and 193 (Amdts. 190.7, SR 192-77, 193-12)

[Docket PS-125; Notice 2]
RIN 2137-AC28

Regulatory Reinvestion Initistive: Pipeline Safety Program Procedures; Reporting Requirements;
Gas Pipelise Standards: and Liguefied Natural Gas Facilities Stasdards
AGENCY: Research and Special Programs Admisistration (RSPA), DOT

ACTION: Final rule.

testing temperatures. Thess changes will eliminste unnecessary or overly burdensome requirements, and
reduce costs in the pipeline industries without compromising safety.

FOR FURTHER INFORMATION CONTACT: L E. Herrick, (202) 366-5523 or cnlne st

%‘aif%! this final rule, or the Dockets Unut, (202) 366-5046,
regarding copies of this final rule or other information in the docket.

Bn-!ﬂli%lrrg.;lgrinli As part of
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pipeline inCustry as well as other ingerestod parties (60 FR 17293, April 5, 1995). RSPA also conducted




Eiir_ﬁtfgig.lig.fi!

received both at the outreach meetings and in response to the Federal Ragister notice.

As 2 rosukt of these ~ mments. RSPA revisited this rulemaking which began in 1992. Ou November
6, 1992. RSPA published & notice of proposed rulemaking (NPRM) (57 FR 53085, November 6, 1992
proposing changes to Parts 190, 191, 192 aad 193. The comment period closed on December 7, 1992
RSPA received comments from 22 regulsted pipeline corapanies, thros pipeline trade associstions, onc
consultant, ons technical committee, and two state agaacies (29 total comments received).

RSPA also requested a review of the proposal affecting natural gas facilities by mail balloting from
the Technical Pipcline Safety Standards Committes (TPSSC). This | 5-member committos was
established by statute to consider the feasibility, reasonablences, aad practicability of all proposed pipeline
safety regulstions,

After initial balloting, cach TPSSC mestber reviowed the ballots and comments of cach of the other
members, and had the option to change his or her initial vote or comment if desuod. Although some
TPSSC members did not vote on every proposed change, a majority of TPSSC members found all the
changes adopted by this rule to be technically fasible, reasonable, and practicable.

Changes to Part 190 Roquirements
3 Inspections.

Section 190.203(c) currently requires that, after aa Office of Pipeline Safety (OPS) inspection. an
operator must respond to a "Request for Specific Information within 30 deys." RSPA proposed amending
this section t0 increass the time 10 45 days. The increase would easbie the operator to provide RSPA with
more complete information to use in evaluating inspection results

RSPA received 19 comments from operstors. State regulatory agencies and trade groups in response
to this proposal. All commenters agreed that the time period should be extended. In addition, ane
commenter suggested that a further extonsion be granted to cases mvolving detailed "specific information®
that may require longer than 45 days o gather.

RSPA Response

RSPA belioves that 45 days will usually be adeguate. In sinuarions where more time is required the
Regicnal Director has the authority to extend the time allowed for a response. Therefore, the revision s
adopted as proposed.

E}i_wiiiﬂl}iiiaﬂf




official at the bearmg. The respondent may examine and respond to of rebut this material. RSPA
proposed to revise this regulation to provide the respondent the opportunity to review material in the case
file pertinent to the issuc prior to any hearing.

RSPA received 20 comments in response to §190.211. The comments were provided by an array of
trade organizations. statc regulsto., agencics and oporators. All commenters agreo with the proposed
language. However, two commenters recommend that the case filc he automatically provided 1o all

respondents st least 30 days before the hearing.  They conchude that any respondent requesting a heanng
will want to review all material in the case filo and that autometically providing the matonal would
climinate unnocessary comespondence between the respondent end the agency.

RSFA Respomse

RSPA agrees that a copy of the case file should be provided to a respondent prior to a hearing. However
this practice should not include sutomatic mailing of a case file when 3 request for a bearing is submitted
to the agency. The respondent may wish t0 address oaly some of the issues in the Notice of Probable
ﬂgltiillﬂqgnrluli!iwsii
Thercfore, §190.211 is amended as proposed in the NPRM. Section 190.211(f} is also amended to clanify
Eli:ﬁi!!tisi&%giﬁ

Section 190.215( d) ilt'Ei-i?%?ﬂﬂ!?

effectivencss of the final order. The proposed revision would automatically stay payment of any civil
penalty asscased if a petition for reconsideration is filed. This will result in cost savings to the pipcline
Ei%ilil-irli'%f%
RSPA recsived 20 comments on the proposed rule from operators, State regulatory agencics snd trade
groups. All commenters support the proposed amendment. Two commenters suggested that all
requirements or actions contained in a final order be staved because the final order may require the
respondent to make significant facilizy or operaticnal modifications that may exceed the cost of any civil
penalty and these expenses should be delayed, until final resolution of the case, unless a clear public safety
risk exists,
RSPA Response
RSPA agrees that final orders requiring significant facility or operstional modifications should sometimes
be delayed until final resolution of the case. However, because an sutomatic stay could delay corrective
actions relsted to safety without an evaluction of any potential impact of the delay, the rule does not
provide for an suomatic stay in the case of onders requiring action other than the payment of money
Stays in cases involving comective action will be considered on a case-by-case basis
on 2




method for & civil penaity of less than $10,000. Undes new section 190.227(b), RSPA proposed 1o
require that payments of $10,000 or mrre be made by wire transfier through the Federal Reserve
Communicstions System to the acoous of the U S. Treasury.

In response to the proposed amendment of §190.227, RSPA reccived 20 comments from operators,
State regulatory agencies, snd trade groups. Most commenters agree with the proposed amendment. Ooe
commenter recommends that the proposed lsnguage in §190.227(b) be modified to read “twenty business
days or thuty calendar days.” This, he suggests, would aid small~r companies.

Four commenters disagree with the proposed changes to the regulation  They question RSPA's pved
to require wire transfers of civil penaltios of $10,000 or more. They argue that this restriction scrves no
purposs and unneccssarily limuts the options of payees.

RSPA Response

RSPA 11 required by Departmertal regulations (49 CFR 89.21(b)3) 10 collect amounts over $10,020
through wire transfier. Therefore, the proposed amendment to coction 190.227 will be adopted.

Changes to Part 191 Requirements

The following discussion explains the changes in Part 191:

Section 191.1 Scope

Currently section 191 1(b)(1) conatains the phrase "on the Outer Continental Shelf (OCS)". RSPA
proposed 1o delete this phrase because the regulation does not clearty specify where the applicability of
Part 191 begins ~ offshore gathering lines in state waters. An operator recommended & similar change in
comments respc-fing to an NPRM preposing to clarify the definition of gathering lincs (56 FR 48305,
September 23, i 991; Docket PS-122).

RSPA's revision will clarify that Part 191 does not apply to field production lines, i.c, flow lines m
state offghore watery, similar to the present exception on the OCS. No substantive comments were
received in response to this proposal.

RSPA Response
Therefore, RSPA is amending section 191.1 as proposed.

Changes to Part 192 Roguiressents
The following discussion explains the changs to Part 192:
Section 192.513 Test roquirements jor Plastic Pipelines

This regulation prescribes minimum test requirements for plastic pipchines to ensure discovery of all
potentially hazardous leaks. RSPA proposed 10 amend paragraph (c) of the rule to clanfy that. at clevated



proposed w apply §193.28 19(f) caly to buildings "that house a flammable fiuid or are connected by
piping or comduit to & source of fismmnble fhaid *

Twelve TPSSC members supportsu Jas proposal completcly, one member supported it but
recommended deletion of "or conduit " and two members sbetained The reascn given for deleting "or
conduit” was that the National Electrical Code (NEC), referenced i Part 193, requires conduits between
hazardous and noshazardous aress 1o be scaled to prevent accidestal migration of flammable gas or vapor.

RSPA received comments on the proposed rule from 15 operators, two pipelino-relstad associations,
and ooe consultant. None of these commenters objocted to the proposal  However, two commenters
suggosted we delete "or conduit* because of the NEC safeguard mentioned above, while two others
suggested that "conduit® be modified by unistermupted *

Two commenters recommended that RSPA expand the proposed exceptica o include butldings whose
oaly source of fSammable fiuid is fuel for hesting or cooking. When these sources were low pressure and
odornzed, & was concluded that they posed minimal risk

RSFA Response

Deleting the words "or conduit” would not be appropriate because all existing condusts may not have been
installed under carrent NEC standards and thus may not be sealed against possibls intrusion of gas.
However, in the final rale. RSPA has added the word “unisterrupted™ between “or” and "conduit”. This
will reliove an operator from the need to protect & building which is scaled pursuass to the NEC agamst
accidental migration of gas or vapor. We did not adopt the comment to expand the proposed excoption to
buildings whose only source of flammable fiuid is fusl. The risk is not minimal in the context of an LNG
plart. When LNG is piped into a building for heating or cooking, there is an opportunity for gas to escape
undetected inside the building and ignite. However slight this opportunity, the potential consequances of
any building fire or explosion are magaified by the LNG plant setting. Thus, we do not beliove the
eusting rule should be relaxed further 10 exclude buildings whose oaly source of flammable (huid is gas
for heating or cooking.

Secti.n 1932907 Protective enclosure construction.

Paragraphs (b)(|) through (3) and (¢) of this rule dictate specific material and design features of
protective coclosures (ic., fonces and walls) that surround certain LNG ficiliies. For example, feaccs
must be chaintio® of st least No. 11 American wire gauge. RSPA's review concluded that such
prescriptive reguu Jments are uanecessary and overly burdensome m view of the performence stasdard
under §193 2907(a) governing the dosign snd construction of protective enclosurcs. That stasdard
provides that each protective enclosure must bave sufficiont streagth and configuration 10 cbstruct
unauthorized access to the facilities enclossd. RSPA, therciore, proposed o ropeal the prescnptrve
requirements and rely solely on the performance standard.

Twelve TPSSC members fully supported the proposal, one member supported it but recommendsd an
editorial change, and two members abstained. The editorial change was not cxplauned and bas not boen
adopiad.

RSPA received comments on the proposed ruls from |2 operstors and coe pipeline-related
association.  Each of these commenters supported the proposal.




RSPA Response
Therefore, §193.2907 is amended as proposed.
Rulemalang Analyses:

Documentation for the information collection requirerents for Pats 191 and 193 was submitted to

nloﬂln&-iligiriii Currently,
regulations in Part 191 are covered by OMB Control Numbers 2137-0522 and 2137-0578. The Control

Efiri.ﬂ!illitﬁlﬂliii
review by OMB. Under the Paperwork Reduction Act, no persons are required to respond to a collection
of information unloss it dispiays a valid OMB cootrol number. Therefore ihe informatioa collection
requirements of Part 193 will ot be effective until the renewal process is complete and is announced i 8
subsoquent Federal Register notice. The applicable Control Number will remain -0048. Past
imposes o paperwork requirements on the pipeline industry, Regulations 1 Part 192 sre covered by
OMB Control Numbers 2137-0049 and 2137-0583. The notice proposed o additional information
collection requirements. Accordingly, there is no noed 10 ropest those submissions m this final rule.

Hgliill&llis.foﬂiﬂriﬂnf&ﬂ ._.Im.%:nn
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A Roguistory Evaluation has bees prepared and is svailable in the Docket. RSPA cstimates the changes
to existing rules will result in an estimated szvings of $1,200,000 for the pipeline industry. without
associated costs and with no adverse affoct cn safety. As discussod above, these savings will come largely
from the elimination of UBDOCOSSArY NEQUATCITENLS .

Regulatory Flexability Act

Fow of the compamics subject to this rulemaking meet the criteria for small companies. However RSPA
sought such impact information in response to this rulemalong. Accordingly, based on the facts available
i'il'iltii-ilﬂ;mﬂﬂr
Regulatory Plexibility Act that this final rule will not have a significant economuc impact on a substantial
number of smalfl entities.

E 0 12612

RSPA has analyzed the rule changes usder the criteria of . Executive Order 12612 (32 FR 41682
October 30, 1987). We find it doss not warrant proparation of & Federalism Assessment.

List of Subjects




(¢) An attosocy from the Office of the Chief Counsel, Rescarch and Special Programs
Admnistration, serves as the Presiding official at the hearing.

(¢) Upon request by respor +ut, and whenever practicable. the materal m the case file pertment
the issues 0 be determined is provided to the respondent 30 days before the hearing. The respondent may
respond to or rebut this material at the hearing.

(f) During the hearing, the respondant may offer any fiucts, statements, explanations, documents,
testimony or other items which are relevant to the issues under considerstion.

“@ a0 "B

5. Section 190.215 is amended by revising paragraph (d) to read as follows:
§190.215 Petitions for reconsiderstion.

(d) The filing of : petition under this section stays the payment of agy civil penalty assessed
However, unloss the Associate Administrator, OPS otherwise provides. the order, including any required
corrective action, is not stayed.

6 Section 190.227 is amended by revising paragraphs (a) and (b); and by removing paragraphs (c)
and (d) to read as follows:

§190.227 Payment of penaity.

(a) Except for payments excoeding $10,000, payment of & civil penalty proposed or asscssed under
this subpart may be made by certified check or money order (containing the CPF Number for this case)
payable to "U.S. Department of Transportation” to the Federal Aviation Administration. Miks Moaronoy
Ascronautical Center, Fimwcial Operations Division (AMZ-320), P.O. Box 25770, Okiahcma City, OK
73125, or by wire transfer through the Federal Reserve Communications System (Fedware) to the account
of the U.S. Treasury. Payments excoeding $10,000 must be mads by wire transfer. Payments, o in the
case of wire transfiers, notioes of payment. must be seut 1o the Chief, General Accounting Branch
(M-86.2), Accounting Operations Division, Office of the Secretary, room 2778, Department of
Transportation, 400 Seventh Street, SW, Washington, DC 20590

(b) Payment of a civil penalty asscssed in o final order issued under §190.213 or afiirmed in a
decision on & petition for reconsideration must be made within 20 days afler receipt of the final order or
decisic. Failure to do so will resuit i the initiation of collection action, including the accrual of microst
and pesaltics in accordance with 31 US.C. §3717aad 49 CF.R Part 89

Part 191 - JAMENDED)

I The suthority citation for Part 191 continues 1o read as follows:

Authority: 49 US.C. 5121, 60102, 60103, 60104, 60108, 60117, 60118, and 60124; and 49 CFR 153.
2. Section 191.1 is a.aended by revising paragrph (bX 1) to read as follows:

§191.1 Scope.
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(b) Openings in or under protective enclosures must be secured by grates, doors or covers of
construction and fastening of sufficient strength such that the integnity of (:s protective enclosure 1s not
reduced by any opening.

Issued in Washington D.C. on May 23, 1996.
Kelley 8. Coyner,

Acting Deputy Administraior Research and Special Programs Administration

[FR Doc. 96-13T70 Filled 5-31-96; 8:45 am|]
BILLING CODE 4910-60-P




Docket No. RSPA 97-2096; Amdt No. TR

DEPARTMENT OF TRANSPORTATION
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Pipeline Safety: Regulations Implementing Memorandum of Understanding With the Department of the
ae .

ACTION: Direct firal rule.

SUMMARY: This direct final rule (DFR) would implement a provision of a December 10, 1996,
Memorandum of Understanding (MOU) between the Deparument of the Lntenior ( uo_...l.:v.ul-auﬂ
of T

DATES: This direct final rule takes effoct March 19, 1998. If RSPA doss not receive any adverse
iﬂ-&iﬁ.i!?ll‘liaiﬁ i'i:ﬁggﬁ

Egiiiif}l&ialquisigmﬁ&
S. Department of Transportation, 400 Seventh Street, SW, Plaza 401, Washington, DC 20590-0001.

iiEtElﬂ this DFR, RSP __qu-ua_vu Persons should submt the

original and one copy. Persons wishing to receive coafirmation of receipt of their comments must inciude

a stamped, self-addressed postcard. Alternatively, i!fiql!-!_l

le herrick@rspa.dot.gov. The Dockets facility i= open from 10:00 am. to 5:00 p.m., Monday through

Friday, excopt on Federal holidays.

anudﬂnﬁgu;gﬁ E. Herrick, (202) 366-3523 or e-mail

SUPPLEMENTARY INFORMATION:
Background




the operator prepares sad follows a writhen procedure to carry out the requirements of 49 CFR 192.14 or

195.5 (Conversion to séxvioe subject to this part). Pipeline scgments designed and constructed uader DOT
regulations before March 19, 1998 may coatinue to cperate under DOT design and construction
requircments until significant modifications or repairs are made to thoso segments. Afler March 19, 1998
DOI operational and maintenance requirements will spply to those segments.
Ruolemaking Analysis

The December 1996 MOU redefined the DOT/DOI regulstory boundary definition from the OCS
facility where hydrocarbons are “first prodaced, separated, dahydrated, or otherwise processed” 1o the
point st which “operating responsibility for the pipelines transfers from & producing operstor to a
transporting operntor”. The MOU places, to the greatest extent practicable, producer-opersted pipelines
under DO regulstion and transporter-operated pipelioes under DOT rogulation. The changes in this rule
would substantiaily reduce the regulatory burdens currently caused by the overlapping Federal regulstory
responsibilities and the inconsistencies between the requirements. The changes will substaatially incresse
the efficiency of governmental resources on the OCS without compromising, safety.
Executive Order (E.O.) 12866

RSPA reviewed this rule under E.O. 12866 and determinod that this is not an economically mgnificant
rule. The Office of Management and Budget (OMB) has not asked to review this rule under E.O. 12866,

EAEVJEEEATEEEEE.I[_
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conduct their operations by contracting with offshore drilling or service companies and therefore tend to
have relatively few employecs compared to the considersble financial resousces of their operations.

This rule would affect & substantial mumbe: of "small entitics;* however, the economic effects of the
rule would not be significant. The economic effects on the ol and gas production sad transportstion
companics directly affected by the rule would be meignificsnt because of the manimal costs that operators
incur during the firt vour that the rule is implemented (Is that year, offshore producers would have o
identify all pomts on their pipelines et which operating responsibility transfers from a producer to a
transporter. In succecding years there would be virtually no economsic impact resulting from tho rule ) The
offshore service companies would L ¢ indirectly affocted by the rulo through their contractual relstionships
with the primary producing and transporting compames—they would not be directly regulated m any way.
This rule would not impose any now restrictions on small pipeline service companics or manufacturers,
nor will it caunse their business practioss to change. To the extent that this rule might oventually causn




This rule containg a collection of information which FSPA is Submutting to the Office of Managernent
and Budget (OMB) for review and approval under sectioan 3507(d) ﬁﬂ.i;;

1995. As part of RSPA's continuing effort to reduce paperwork and respondent burdens, RS™A invites the

public and other Federal agencics to comment on any aspect of the reporting burden in 49 CFR 192 and
195 as amended by this DFR. Submit your comments to the Office of Information and Regulatory Affairs;

MB; Anention: Desk Officer for the Department of Transportation (Docket No. RSPA 97-2096);

ashington, D.C. 20503, Send a copy of your comments to L.E. Herrick, Room 2335, 400 Seventh
Street, Washington, DC 20590-0001. You thay obtain & copy of the supporting statement for the
collection of information by contacting the Dockets Facility.

OMB may make & decision to approve or disapprove this collection of information after 30 days from
receipt of our request. Therefore, your comments are best assured of being considered by OMB if OMB
reccives them within thet time period. However, RSPA will consider all commwnts received during the
comment period for this direct final rule.

?igiﬂ_aiiligngﬂil-
perscn is not requined to respond to, a collection of information unless it displays a curretly valid OMB
control number.

The title of this collection of information is *49 CFR 191, 192 and 195 Pipeline Safety: Regulaticas
Implementing Memorandum of Understanding with the Deparuncnt of the Lutenor *

;?fiinpgiiiigﬁilﬁ

Generally operators will have until 60 days afier the date the rule becomes final to durably mark the
poumts at which operating responsibility transfers. For those relatively few instances where the transfer
points are not identifiable by durable marking, operstors will have 180 days after the date the rulo
becomes final to identifyy, on & schematic, the transfier points. The requirement to identify the boundary is
mandatory. The RSPA will use the information o determine the demarcation where DOT will establish
as distinguished from MMS msponsibilities.

In calculsting the burden, RSPA assumed that respondents perform most of the requircments and
maintain records in the normal course of their activitics, such as painting theu pipelines and mamtaming
valves and fanges. RSPA considers these to be usual and customary practices and did not includs them in
the burden estimates. Commenters are invited to provide information if they disagroe with this assumption
and they should tell RSPA what are the burden hours and costs imposed by this collection of information
..... marking of transfer points).

The regulated community consists of approximately |60 Federal OCS oil and gas producers and 70
transportation pipeline operators. Theve arv spproximately 3,000 pomnts where operating responsibility for
pipelines transfiers from a pi. Sucer t0 & transporter. The RSPA assumes from discussions with MMS and
Eitiﬁgﬂiﬁilliisii




For the reasons set out in the preamble, RSPA amends 49 CFR parts 191, 192 and 195 as follows:

1. The authority citation for part 191 continues to read as
follows:

Authority: 49 US.C. 5121, 60102, 60103, 60104, 60108, 60117, 60118, and 60124, and 49 CFR 1 53,

2. Section 191.1 is amended by adding paragraph (b)(3) to read as follows.
Sec. 191.1 Scope.
.....
LA R
(3) On the OQuter Continental Shelf upstream of the point st which operating responsibility transfery
from a producing operstor to & transporting operator.
. Section 191.3 is amended by adding a definition i alphabetical order to read as follows:
Sec. 191.3 Definitions.
.....
Outer Continental Sheif means all submerged lands lymng scaward and outside the arca of lands beneath
navigable waters as defined in Section 2 of the Submerged Lands Act (43 U.5.C. 1301) and of which the
subsoil and scabed appertain to the United States and are subject 10 its jurisdiction and control.

.....

PART 192~ [AMENDED|
1. The anthority citation for part 192 continues to read as follows:

Authority: 49 U.S.C. 5103, 60102, 60104, 60108, 60109, 60110, 60113, and 60118; 49 CFR 1.53.

.....




Sec. 192.10 Outer contines... sheif pipelines.

EQEEEEEEEH as defined in the Outer
Continental Shelf Lands Act; 43 U.S.C. 1331) must ideutify on all their respective pipelines the specific
points at tiii a producing oporstor. For those insteroe: in which the
ii’IEJ. a dursble marking, each operator will have until September 15, 1998
10 identify the transfier points. If -_SE o dursbly mark a transfer point and the transfer pomt
:i-r!-..ll.!-i!l dépict the transfier point co & schematic locatod near the transfer
pont. If a transfer point is locsted subsea, thon the operator must identify the transfor pow co 2
schematic which must be maintained at the ncarcst upstream facality sad provnded to RSPA G_Bi
For those cases in which adjoining operators have not agreed on a transfer point by September 15
EEE[EEEEEE;IEREE
point.

PART 193-{AMENDED]

|. The authority citation for part 195 continues to read as
follows:

Authority: 49 U.S.C. 5103, 60102, 60104, 60108, 60109, 60118,
and 49 CFR 1.53.

2. Section 195.1 is amended by adding a new paragraph (b)(6) and redesignating paragraphs (b)(6)
through (b)8) as paragraphs (b)(7) through (bX9) to read as follows:

Sec. 195.1 Applicability.

.....

?wi.l

(6) Transportation of hazardous liquid or carbon dioxide in Enggiiﬂa
located upstream of the point st which operating responsibility transfers from a producing operstor to
transporting operator.

3. Section 195.2 is amended by adding a definiticn in alphabetical order to read as follows:

Sec. 195.2 Definitions.

.....

gitiﬁigi;ggﬁiﬂgg
navigable waters as detmed in Section 2 of the Submerged Lands Act (43 U.5.C. 1301) and of which the
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Operatoes of transportation pioelines on the Outer Coutinental Sholf must identify on all thew respective
pipelines the specific points st waich operating responsibility transfers to a producing operator. For those
instances in which the transfor points are not identifiable by & durable marking, each operator will have
until September 15, 1998 to identify the transfior points. If i is pot practicable to durably mark & transfer
point and the transfer point is located above water, the operstor must depict the transfier point on a
schomatic maintained near the transfer point. If a transfer posnt is located subsea, the opersior Loust
identify the transfier poist oa a schematic which must be maintaimed st the noarost upstream facility and
provided to RSPA upon request. For those cases in which adjoining operators have not agreed on a
transfer point by September 15, 1998 the Regional Director and the MMS Regional Supervisor will make
a joint determunation of the transfor pownt.

Issued in Washington D.C.uﬂm 12, 1997.
Richard B. Felder,
Associate Administrator for Pipeline Safiety.
[FR Doc. 97-30216 Filed 11-18-97; 8:45 am)
BILLING CODE 4910-60-P




401, 400 Seventh Strost, SW, Washington, DC. The Dockets Facility is open from 10:00 am.

FOR FURTHER INFORMATION CONTACT: Ebm M. Wyman, (202) 366-0918, or by e-mail

(eben. wyman(@rspa.dot_gov), reganding the subject matter of this Notice; or Eouﬂrl-c-ﬁﬁo_u
366-4453, for copies of this final rule or other material in the docket Fusther information can be

obtained by acoessing OPS' Insternet Home Page at: ops.dot.gov.

SUPPLEMENTARY INFORMATION:
Background

In s March 1995 memorandum. President Clinton directed Federal regul. “ory agencies to,
among other things, conduct a page-by-page review of all agoacy regulations, cutting or revising those
that were obsolets, intrusive, or better handled by partics other than the Federal government (i.c.,
private business, State, or local government).

In response to the President's directive, RSPA issued a final rule on May 24, 1996 (61 FR
E_HSEEEIEEIE.EEIEE
unnual update of the pipeline safoty rogulations 1o reduce unnoocssary burdens on the regulated
community and to ensure that the pipeline safiety regulations incorporate the most current tochnucal
standards and specifications.

Iscorporation by Refereace

RSPA is incorporating by refercnce all or porticns of nine updated documents contaming
practices, codes, standards, and specifications developed and published by technical organirations,
including the American Society of Mechanical Engineers, American Society for Testing and Matenals,
Manufacturers Standardization Society of the Valve and Fittings Industry, and Naticoal Fire Protection
Adoption of thess updsied documents assures that pipeline operators will not be unnocessanily

These documents can be obtained by contacting the following organizations.
Conshobocken, PA 194

|. American Society for Testing and Materials (ASTM), 100 Barr Harbor Dnive, West

ﬂﬁ?ﬂif Eigéiii
East qﬁmﬂl.iql York, NY 10017,

EE?S the Valve and Fittings Industry, Inc. (MSS), 12
Pask Street, NW, Vienna, VA 22180,

Z!l_ ire Protection Association (NFPA), | Batterymarch Park, P.O. Box 9101, Quincy,
MA 02269-9101,




SW, Washingson, DC 20590,
2. Office of the Federal ® sgister, 800 N. Capitol Street, NW, Suite 700, Washington, DC 20408,

Other revisions
Clarificats

This document amends the following pipeline safety regulations to clanify their meaning:

1. Section 192.16(b)(5) states that "The operator (if applicable), plumbers, and hesting
contractors can assist in locating, inspecting, and repeiring the customer's buried piping. * This fizal
rule clarifies the refersnce by deleting the term "plumbers” and inserting the phrase “plumbing
contractors”,

uuﬂﬂn 614(bX%) ) requires operators to -Eqi.g!ewn- Fn!n

3. Section | k&!ﬁliiﬂgg_ 91.55(a) . . ", which is
gi&i%tg 95 are contamed in §195.55(a). Thas
final rule makes that clarification.

4. The last line of §199.17(a) provides that "samples may be discarded following the end of the
65-period.” This final rule clarifies that samples may be discarded f. i&-ﬂn the "365-
day period." Also, this final rule revises the language containing t'.c teim "his representative,” on linc §

Bglgiln-!}

Grammatical Corrections

In various sections of the pipeline safety regulations, minor grammatical ermors cxist that need
correction, and gender-specific language that need revision. The following are the grammatical
.H!.Ei this rulemalong

§190.7(a)~addition of a comma after the term "RSPA”, oa linc 5, and revision of the
EE‘EEIIE _H_-!-.Egasuﬁaﬁnng!la
§190.203(a)~addition of & comma after the torm "OPS", on line 3.
m -"E;E-EBIEIIE .I[u

in §191.21 of the pipeline safety regulations, an suthorization date follown the Office of




49 CFR Part 192
Incorporation by reference, Natural gas, Pipeline safoty.
49 CFR Part 193
lncorporation by reference, Liquefied natural gas (LNG), Pipetne safety.
49 CFR Part 195
Anhydrous ammousia, Carbon dioxide, Incorporation by reference, Petroleum, Pipeline safety
49 CFR Part 199

In consideration of the foregoing, RSPA amends 49 CFR Parts 190, 191, 192, 193, 195, and
199 as follows:

PART 190-|AMENDED|
|. The suthonty citation for Part 190 continues to read as follows.
Authority: 33 US.C. 1321, 49 US.C. 5101-5127, 60101 et seq., and 49 CFR | 53
2. Paragraph (a) of §190.7 is revised to read as follows.

§150.7 Subpoenas; witness fees.

() The Ad-inistrator, RSPA, the Chief Counsel, RSPA, or the official designated by the
Admmistrator, RSPA, to preside over 2 hearing convened in accordance with this part, may sign and
tssue subpocoas individually on their own initiastive or, upon roquest end adequate showing by aay
person participating in the pro seding that the information sought will matenally advaace the
proceeding.

3, Paragraph (a) of §190.203 is rovised to read as follows:
§190.203 laspections.




(a) Officers, employees, or agents suthorized by the Associate Administrator for Pipeline Sasety,
RSPA, upon presenting appropriate credes ~ s, are authorined to enter upon, inspect, and examine, at
reasonable times and in & reasonable manner, the records and properties of persons (o the exient such

records and propertics are relovant to determining the compliance of such parsons with the requirements
of 49 U.S.C. 60101 et seq., or regulations or orders issued thercunder

L L L] L] L]
4. The introductory text of §190.209 is revised to read as follows:

§190.209 Response optioas.
Within 30 days of receipt of a notice of probable violation, the respondent shall resnoad 1o the
Regional Director who issued the notice in the following way:

PART 191-[AMENDED]

|. The authority citation for Part 191 continues to read as follows:

Authority: 49 US.C. 5121, 60102, 60103, 60104, 60108, 60117, 60118, and 60124, and 49
CFR 1.53.

§191.21 [Amended)

2. The heading of the chart in §191.21 is amended to remove the phrase "APPROVED
THROUGH MARCH 31, 1986."

PART 192-[AMENDED)]

|. The suthonity citation for Part 192 continues to read as follows:

Authority: 49 US.C, 5103, 60102, 60104, 60108, 60109, 60110, 60113, 60118, and 49 CFR
1.53

2. Paragraph (b)(5) ~f §192.16 is revised to read as follows:

§192.16 Custemer nsotification.

ORL




(5) The operator (if applicable), plumbing coatractors, and hesting contractors can assist in
locating, inspecting, and repairing the customer's buried piping.
L] L] | ] L] L]

3. Paragraph (b)(2) of §192.107 is revisod to read as follows:

§192.107 Yield streagth (5) for steel pipe.

. [] Ll L] .

®) e .
(2) If the pipe is not temsile tested as provided in paragraph (b)(1) of thus section, 24,000 p.s.i

4. Paragraph (c)(5) of §192.614 is rovised to read as follows:

§192.614 Damage prevestion program.

L] L] L] - L]

{¢ aaw
(5) Provide for temporary marking of buried pipelines in the area of excavation activity before
L]

5. Appendix A of part 192 is amended by revising paragraphs [1. C (1), (2). (9) and (10). I E
(1) and I. F (1) to read as follows:

Appendiz A To Part 192~Iacorperated by Reference
1. Documents incorporated by reference. (Numbers 1n parentheses indicate apphicable odstions )

L] L] L ]

C.'l-
(1) ASTM Designation: A 53 “Standard Specification for Pipe, Stoel, Black and Hot-Dipped,
Zmc-Coated, Weldod and Scamboss™ (A53-96).

(2) ASTM Designation A 106 "Standard Specification for Scamicss Carbon Steel Pipe for
High-Tempersture Service™ (A106-93).
1 ] L ] ] L] L ]

(9) ASTM Desigoation D638 "Standard Test Method for Tensile Properties of Plastics”
(D6IB-56).

(10) ASTM Designation D2513 "Standard Specification for Thermoplastic Gas Pressure Pipe,
Tubing and Fittings* (D2513-96a).

[ ]

(i) MSS SP44-96 "Steel Pipe Line Flange=" (includes 1996 errata) (1996)




L] L] L] L] L]
F1'.-

(1) NFPA 30 “Flammable and Combustible Liquids Code® (1996).

PART 193-|AMENDED)

1. The authority citation for Part 193 continues 1o read as follows:

Authority: 49 US.C. 5103, 60102, 60103, 60104, 60108, 60109, 60110, 60113, 60118; and
49CFR 153

2. Paragraph (d)(1)(i) of §192.2059 is revised to read as follows-

§193.2059 Flammable vapor-gas dispersion protection.

‘d}".

“I..l

(i) The rate of vamorization is not less than the sum of flash vaporization and vaporizstion from
bouling by heat transfies 1rum contact surfaces during the time nccessary for spill detection, instrument
response, ad autocatic shutdows by the emergeacy shutdown system, but not less than 10 menutes,
plus, in the case of impounding systems for LNG storage tanks with sids or bottom penetrstions, the
ume nocessary for the liquid level in the tank to reach the level of the penetration or equilibrate with the
liquid impounded assuming failure of the imternal shutoff valve.
L] [ ] L]

3. Appendix A to Part 193 is amended by revising paragraphs [1.E(1), I1.G(1). 10 read as
follows:

Appendix A To Part 193-Incorporstica By Refereace

. ] ] L] L]
[I. Documents incorporated by Reference. (Numbers 1o Parentheses Indicate Applicable
Editions.)
L] L ] L] L] L]
E.."
1. ASME/ANSI B31.3 “Process Piping” (1996)—Includes 1996 Addenda.
L] L] L] L ] L]
G...-
|. NFPA 30 "Flammable asd Combustible Liquida Code™ (1996)




§199.17 Retestion of samples and retesting.

(a) Samples that yield positive results on confirmation must be retained by the lsboratory in
properly secured, long-term, frozen storage for at least 365 days as required by the DOT Proocedures.
Within this 365-day period, the employee or the amployec’s representsative, the operator, the
Administrator, of, if the operssor is subject to the jurisdiction of & state agency, the state agency may
roquest that the laboratory retain the sawple for an additional period. If, within the 365-dsy peniod, the
laboratory has not recsived & proper writien request (o retain the samplc for a further reasonsble penod
specified in the request, the sample may be discarded following the end of the 365-dsy penod.

Issued in Washington, DC oo Jasuary 27, 1998

Kelley S. Coyuer,
Acting Admurstrator.

[FR Doc. 98-2898 Filed 2-13-78; 8:45 am]

BILLING CODE 4916-60-P




Docket No. PS-153; Amdt. SRS

DEPARTMENT OF TRANSPORTATION

Rescarch and Special Programs Administration

49 CFR PARTS 191, 192, 193, 194, 195

[Docket PS-153; Amdt. QEFEE]; 192-85; 193-16; 194-3; 19563

RIN 2137-AC98 :

Metnc Equivalents

AGENCY: Research and Special Programs Administrstion (RSPA), DOT.
ACTION: Final rule

SUMMARY:: This final rule amends the pipeline safity regulations to provide metric oquivalents. The
metric equivaients are being provided for informational purposes cnly. Operstors would continue to use

EEET%KEE&EE changeover 1o the metric system of

measurement is being contemplated at this time. This may be reconsidered in the fiture.
DATES: Effective July 13, 1998.

FOR FURTHER INFORMATION CONTACT: Marvin Fell, (202)

366-6203, or by e
marvin. fell@rspa.dot gov regarding the subjoct mactur of this final rule or regarding copies
rule and other material in the docket.

SUPFLEMENTARY INFORMATION:
I. Backg: wnd
ma.ﬂun&g 12770, titled ** Metric Usage in EEE?E 1991), requires

metric system of measures as the preferred system of weights and measures for the United

States <SUP>1</SUP> In osder to explors its responsibilities uader this Executive Order, RSPA
Eliiliiglgu 1996 (61 FR 35069).
RSPA also heid a public mesting on Jasuary 10, 1997 in Dallss, Texas. On March 11, 1997, RSPA
published an additional notice secking further comment on the metrication issue, perticularly ca the
publication of metric equivaients for all mumerical measures in the pipeline safity rogulstions. Aftes
Er}illiltii at the public meeting, RSPA
published a Notice of Proposed Rulemaking (NPRM) ca December 29, 1997 (62 FR 67602-67607).

\I\ Section 2(a) of Executive Order 12770 states that *[t]be head of each executive dopartmen and




other business-reisted activities. Other business-related activilize inchude all use of measurement unsts in
agency programs end functions relste. to trade, industry, snd commerce.®

%ﬂ&ii.i?iill&l.?gﬁi
were pipeline operators who opposed metric-only regulations. As an alternative, thoy favored providing
metric equivalents. They cited the increased costs that could result from metric coaversica with oo
increase in safety. Some operators contended that metric-caly regulstions migiht adversely impact small
catitics by imposing training and administrative costs that would not contribute to pipeline safity. A fow
commenters were in favor of metric caly regulations.

RSPA received 13 comments to its NPRM, including two from individuals involved in metrication
itsues, three trade associations represeuting propane trensporters and natural gas distnbution and
transmission operstors, and cight bazardous liquid and gas pipeline oporators. There was near unanmous
agrooment with RSPA's proposal to provide metnic oquivalents while maintaining English a5 the measure
to be used for compliance. Several operators stated that requiring & metric ooly rulemaking would
significantly add to complisnce costs without adding any safoty benefits. However, two commenters
suggestzed that operators be able 1o choose whether t0 comply with metnic or Eaglish measures. RSPA
believes that these two commenters have & good point. RSPA would like to bes. from any operator who
would like to comply in metric rather than English RSPA belioves that this should add little to the
government compliance costa.

The NPRM proposed displaying the metric messurement first, followed by the English equiviient in
parenthesis.

The comment cited most frequently by commenters is that sinoc English will remain the measure for
compliance purposes it would be appropriate to present the English messure first with the metric in
parcatheses. RSPA concurs with this comument. Therefore, RSPA will present all English measures with
metric measures following in parcntheses.

Several commenters noted that RSPA in its NPRM was not consistent i its use of significant figurcs
and that RSPA use the American Society for Testing and Material (ASTM) Standard for Metric Practice
RSPA concurs with this suggestion in its final rule. A few commenters noted where RSPA had cither
overiooked a conversion or mads erTors in the conversion. RSPA bes made the appropriate cormections.
Two comments were received that a conversion was mads oo regulations that have expired. RSPA will
EE‘EEEEI‘E%.

most pipelines were designed using English measures. Converting these pipelines to metric-oaly measures
would be a very time-consuming process involving considerable expenditure, including educatng pipeline

?iiiliiifﬂﬂiﬂﬂiliiiﬂ




On May 4, 1998 at its joint mosting of the Technical Pipeline Safety Standards Commuties (TPSSC)
and the Technical Hazandous Liquid Pipeline Safety Standards Committes (THLPSSC), the two
Congressionally rnandated advisory commitiees, OPS prescated details concorning its metnic equivalents
NPRM andd the summary of the cowments received. Thess two commitioes voted overwhelming spproval
for OPS's metric equivalency proposal with one recommended chango. This was that the metnc equivalent
be placed in parentheses afier the English moasure. There was oue dsseating vote. The dissenter wanting
the English measure in parentheses.

IL Reguistory Asalyses and Notices

A. The Department of Trassportation (DOT) does not consider this action to be a significant regulatory
action under section 3{(fof Executive Onder 12866 (58 FR 51735; October 4, 1994) and does not consider
this action significant under DOT's regulatory policics and procedures (44 FR 1103; February 26, 1979)
Thercfore, this relemaking was not reviewed by the Office of Management and Budget.

Bocsuse this proposed change to the regulations providing metnic equivalents for all English measures
s for informational and educational purposes caly, and imposes no new requirements on pipeline
operstors, it will have no economic ‘mpact. Therofore, no reguistory evaluation is necessary

B. Regulstory Flexibility Act

As discussed sbove this rule has no economic impact. Therefiore, | certify pursuant to Section 603 of
the Regulatory Flexibility Act (5 U.S.C. 605) that this rulomaking action will pot have & sigmficant
economic impact on & substantial number of small entities.
C. Executive Onder 12612

RSPA has analyzed this action in accordance with the principles and cniteria contained in Executive
Order 12612 (52 FR 41685). RSPA has detormined that the action does not have sufficiont federalism
umplications to wasTent preparation of 8 Federalism Asscssment
D. Paperwork Reduction Act

This rule change has no impact on the amount of paperwork required
by these regulations.

E. Unfunded Mandates Reform Act of 1993
This rule does pot impose unfinded mendates under the Unfunded Mandates Reform Act of 1993. It
does not result in costs of $100 million or more o cither State or local, or tribal governments, in the

sggregate, or to the private sector, and is the least burdensome alternative that achieves the objective of
the rule.

List of Subjocts
49 CFR Part 191

Natural gas, Pipeline safity, Reporting and recordkecping requirements.




.3 Dafinitions:
‘m"d PL“IL“I'!.‘.‘.II

Gulf of Mexico and its
inlets.

Hazard to navigation......

'.trol.“ g“-----o-o-o-ot

192.5(a) 1) ucavinsnes .

192.51b) (M () eeuuuuns

192.5(c) {2} ...,

1’215“’ tz'!lﬂlrlilll'll-ll

192:551:']1011--.‘--.‘--

192.105(@) cuccuans see s res

192.107(B)(2) cvvuvsnananes
192.108(B)usvervannnnnnnnsns
1;2!113.'.'0 llllllllllllll

192.115 cable.....

192.12). i cunsuannsanannns

192.123(b) (1) e vuaninnn

L R N ]

ib feet.suieinnas
1’ ‘"t‘."‘iiii‘

12 inches........

15 feet..........
1434 kPa (208
paig) at 38 deg.
C (100 deg. F).

‘220 yarda........

220 yards........
220 yards........
6,000 p.o.i......

Pounds per square
inch gauge.
Pounds per square
inech.
Inches......con04+
24,000 p.o.i.....

20 inches (twice)

4 inches (twice).

23 deg.C (73
'l.

38 deg.C (100
deg.F).

49 deg.C (120
deg.F).

60 deg.C (140
deg.F).

75,842 kPa
(11,000 psi).

-29 deg.C (=20

15 feoec
13 feet

(4.6 maters).
(4.6 motacs).

12 inches (305
millimeters).
15 feet (4.6 meters).
200 pai (1434 kPa)
gage at 100 deg. F
{380 deg. C}.
220 yards (200
maters) .
l-mile (1.6
kilometers).
100 yards (91
maters) .
220 yards (200
meters].
220 yards (200
meters) .
6,000 p.a.i.
HFa) .
Pounds per square
inch (kPa) gage.
Pounds per squarce
inch (kPa).
Inches (millimeters).
24,000 p.s.4. (165
MFa) .
20 inches (5048
millimeters).
4 inchas (102
millimeters).
Fahrenheit (Celsius).
250 dag.F (121
deg.C) .
300 deg.F
dag.C).
3150 deg.F
dag.C).
400 deg.F
deg.C).
450 deg.F
deg.C}.
73 deg.F (213
deg.C) .
100 deg.F
deg.Cj .
120 deg.F
dag.Cl.
140 deg.F
deg.C) .
11,000 psi
kPa) .
-20 deg.F (-20

(41

(149
7
{204

(232

(38
(49
160

(75,842




millimstars).

192.151(e} (2) v acecannnasn I\1/4\ inch...... 1\1/4\ inch (32
millimeters).
d=inch.....veaens 4=-inch {102
millimeters}.
=inch. ... o000 6-inch ‘152
millimeters).
1izllﬁ3{d}‘ll.l'l.ll.ltl.! IOﬂ pe'r*oq IIIIII 100 F-‘Ill Iﬁi! h?.]
gage.
3 inches.....cr.. 3 inches (76
millimaters)
192.163(bJ (1) eceravcenese. 2 inches....... 2 inches (351
millimeters).
192.163{d) secnsnssnennanas 200 feet........- 200 feat (61 meters).
192.167 (a) introductery 1,000 horsepower. 1,000 horsepowsr (746
text. kilowatts}.
192.167(a) (4 (444) .. cvuee. 500 feet......... 500 feet (153
maters) .
192.175(b) cvvsvcssnanansss C=(3DxPxF/1,000), Cw=({DxPxF/48.33)

Inches (twice)...

(C={3DxPxF/1,000}).
Inches (millimeters).

PeBaleGeininans v Ppe8.1, (kPa) gage.
192.177(a) {1} s eevnnennssss 1,000 p.o.i.g. 1,000 p.e.i. (7 MPa)
(twice) . gage.
(§ L7 12 feet (meters).
B8 cirarinanis sses 23 {7.6).
100. ..cccvversass 100 {31).

192.179(@) (1) cvicncnnnnas

2\1/2\ miles.....

271/2\ miles (4
kilometers;.

1’2'11’{.’ tz’lil-!!!ll'l.ll. ‘ nl.- llllllllll ‘ -11.. {ni‘
kilomaters) .
192.179 (@) (3)svvsonnsnns M1/2\ miles..... IN1/2\ miles (12
kilometacs) .
1’2-11i1.1‘11¢-1l1¢-|t- ln miles.. .. 004 lo -11.. ilﬁ
kilometers) .
1’2!1'316]!!'!!}!4!.'.1 l-n 1nuh ---------- 1D Lnd‘ [25‘

192.187(a) introductory

text.

192.107 () {1} snevinnne
192.167(b) introductory

Cext.

200 cublc fesr...
d inched. ... c0:4
75 cublec fest....

200 cubic feet...

millimeters).

200 cubic feet (5.7
cubic meters).

4 inchas (102
millimeters).

75 cubic feat (2.1
ciubic meters).

200 cublic feet (5.7
cublc meaters).

192.197(a} introductory 60 p.a.l.g....... 60 p.s.i. (414 kPal
text. gage.
192,197 (a){4)..cvsuunrese 2 Anche= ........ 2 inches (51

millimeters).

192.197(b)susscs. saies 60 p.s.i.g....... 60 p.sa.Li. (414 kPa)
gage.

192.197 (¢) introductory 60 p.8.d.g.vurunn 60 p.a.1. (414 kPa)
text. gage.

192.197(c) (1) ccivsvrsanses 60 p.s.i.g. (3 60 p.a.1. (414 kPa)
times) . gage.

192-1’1[::{3]----.---..&-.

192.200(a) (2) () vunreanenns

125 p.s.i.g......

60 p. 8. 1.Qiserans

125 p.n.1. (862 kPFa)

gage.
60 p.s.1. (414 kPa)




192.201(a) (2) (44)......

192.201(a) (2) (444} ...

192.203(B) (3 evcnnnces
192.229(d) (2) {44} vvuvnnan

182.241(b) (1)« aunes ‘e

192,283 (B} () .vcunnnnanan
192.283 (D) (4)suvvinnnns
192.283(B) 15) eucnnannnnas

192.309(b) () (L) uevvnsnns

192,309(b) (3) {44)ccvunns

192.313(a) (3) {i4) ...

192.313(e) ... v ue N

192.315(B) (3 vvvvennnans

192.319%(eduuccss crssaannse

192.32110d) e s v cancnsnn

192.325% (@) susivnnnannnans
192.327(a) tabl®.sicsaasss

192.327T(Bluscecncnsnnsns
192.327(d) introductory

taxt.

12 pos.lagecvsnns
60 p.a.i.g....unn
‘Pi.lilglvltiibi

5.0 mm (0.20 inj.
102 mm (4 in)....
102 mm (4 4in)....
38 deg. C (100

deg. F).
one-quarter inch.
12\3/4\ inches...
12\3/4\ inches...

12 inches..... sai

200 feet.........
15 feet (twice)..
36 inches........
18 inches........
0.090 ineh. . c.ccas
0.87% inch. . csaas
0.062 inch.......
12 inches........
Inches...cccanuns
Jn.l.lil‘ --------
1.ll-tiitllliitll
36 (twice)...c.u.
24 (ewicT) . ciciies
24 inches.......:

24 inche®.......»

gage.

12 p.s.i. (83 kPa)
gage.

60 p.s.1i. (414 kPa)
gage.

6 p.s.1. (41 kPa)
gage.

12 p.s.i. (83 kPa)
gage.

400 deg. F (204 deg.
Cl.

2 inches (51
millimeters).

6 inches (152
millimetera).

0.20 4in (5.0 mm).

4 inches (102 mm)

4 inches (102 mm
100 deg. F (38 e
Cl.

\Vi/d4\ inch (6. ¢
millimaters|
127\3/4\ inch-~- (324
millimete::

12\3/4N Anc o 1324
millimate:s)

12 inches i’°
millimetecs) .

2 inchas (51
millimeters).

1 inch (25
millimeters).

16 inches (406
millimeters) .

12 feet (3.7 matarcs).
200 feet (61 meters).
15 fest (4.6 meters).
36 ilnches (914
millimeters).
18 inches (457
millimeters!.
0.080 inch (2.29
millimetecs).
0.87% inch (22.3
millimeters).
0.062 inch (1.38
millimetern) .
12 inchea (303
millimeters).
Inches (Millimatecs).
a0 (762).

18 [457).

a6 (914,

24 (610).

24 inchaa (610
millimeters).
24 inches (610
millimeters).




192.621(a) (3)...

25 po.cibqpqvtir!

lu p-.-i-' ------- lﬂ pt.llt ‘i’ t!.i
gage.
’U Pi'.ll'll ----- iﬂ P'.'l' 1‘21 k"l
gage.
1’2‘511‘&‘I.Olll.ill'l‘lil'll 1 pl.!i q IIIIIIII 1 Pl.lil “l' kr.’
glli-
‘0 Pt'nlcqitliili ‘ pu.-ii {21‘ kr.l
gage.
S0 p-8.1.Qes-ssnn 50 p.s.i. (345 kPa)
gage.
192.51)(C) svcunnane sessass A0 p.m.i.g..isvo. 40 p.m.i. (276 kPa)
gage.
0 p.a.di@icess. 90 p.m.i. (621 kla)
gage.
192.513(g) veree vesesaraase 30 pRigiiesaiansn S0 p.s.i. (345 KkPal
gage.
192.813d) ssuisviinuaniiee 18 deg.C (100 100 deg.F (38
deg.F). deg.Cl.
AR AN ) anvininnnviwinan 10 petade@eananss 10 p.s.4i. (6% kPa)
gage.
192.597T ) (M svvssnsrvvnnas {inches) (twice). 4inches (millimeters).
! tﬂ 'iilioir!vlv : tﬁ . ‘Tﬁ tn an’]'
10 to 12.eveviee. 10 to 12 (234 Lo
305).
14 to 24......... 14 to 24 (356 to
€10} .
JO to H2..cvirnns 30 to 42 (762 to
1067) .
Bl e e o e 48 (1219).
54 to 60......... 54 to 60 (1372 to
1%24) .
0.075% (3 times).. O0.075 (1.9%1}).
0.00 (4 timas)... 0.08 (2.03).
0.09 (% timee)... 0.09 (2.29).
0.065 (twice).... 0.065% {1.65).
0.07 (twice)..... 0.07 (1.78).
1’2-551td}l‘} ------------- ll.ﬂUU Pi.iitl-- ll.ﬂﬂﬂ p.lpi- (76
MPa) gage.
31,000 p.#.i..... 31,000 p.e.i. (214
MPa) gage.
192.812(B)I2)sssvsenscaaes %00 yards........ S00 yards (457
meters) .
200 yards........ 200 yards (183
mataca) .
192.612( (D) (B)svissvinnsvas 36 inches........ 36 inches (914
millimeters).
18 inches........ 18 inches (457
millimeters) .
192.619(a) (L) (4L) vvvvnn e 3124 mm (12\3/4\ 12\3/4\ inches (324
inchas) . mm) .
1279 kPa (200 200 p.e.i. (1379
poigl. kPa) .
192.619(a) (2) (41). 100 posalogiocsan 100 p.os.i. (685 kPa)
g."t
192.621 () {Z)eveccnsnicess 60 p.n.i.g 60 p.s.L. (414 kPa)
(twice) . gage.

28 p.s.i. (172 kPa)
gage.




192.707(d) {Ll) evencvanannnn one inch.........
one~-quarter inch.
192-11=tblIa]--loallrcro-- \1;.\-1nch |||||||

1’31111t..{‘Iiillllliiyfnl lﬂ,ﬂuﬂ P'l;-.-- .

1’2-1:.‘.,‘2’--- ---------- l;aﬂﬂ hﬂ!llpouil.

192.749(8) ..... 200 cubic feet...

LRCEE B

192.753(a) introductory FL I -1 T - PR

text. :

192,753(b) vuunsn sibeeeina  ASprskigilicayin
Appendix B {IZJ(A).suscessssse 2 inches (twics).
Appendix B (II}(B).cecssvsvsss 4 inches (twice).
Appendix B (IXI)(D).vuvocsenns . 24,000 p.#.i.....
Appendix € (I)svessnesvsssssns 12 inches....iuss

\/8\-inch.......
Appendix C (III)...... sowiaaiiy B AnCEE e
Appendix C (III}{l)...cuvovve. 2 inches.........
PART 193-|AMENDED]

1. The suthority citation for part 193 continues to read as follows

1 inch (25
millimeters).
\1/4\ inch (6.4
millimeters).
\1/8\ ilnch (3.2
millimeters).
40,000 p.o.4i,

MPa) gage.
1,000 horsepower (746
kW) .
200 cublic feet (5.6.
cubic meters).
25 p.s.1. (172 kPa)
gage.
25 p.s.i.
age.
£ inches (51
millimeters).
4 inches (102
millimeters).
zi,ﬂﬂﬂ P-.-i-
MFa) .
12 inchea (3058
millimatuce).
\1/8\-inch (3.2
millimeters).
8 inches (203
millimeters).
2 inches (51
millimeters).

---------------------

(276

(172 kPa)

(165

Authority: 49 U.S.C. 5103, 60102, 60103, 60104, 60108, 60109, 60110, 60113, 60118; and 49 CFR

1.53.

2. In pant 193 for the following sections remove the oumbers and words in the middle column aad add

the numbers and words i the third column in their place as follows:

S S e e

Btu/ft.\2\ hour..

1,600........0.00.

4,000 (twice)....

6,700 (twice)....

10,000 .::5:400a1
193.2089(e)(2) i encncnnsnns eeses 4.5 miles per
hou

' 4
193.2061(a).. 70,000 gallons...

@ EEREER SRR R R e R

193.2061(b) (1) ecvss sesssssasss 10,000 gallons...

- S -

Bou/ft \2\ hour
(watte/m \2\).
1,600 (5047).
4,000 (12600).
6,700 (21100).
10,000 (31500).
4.5 miles/kour (7.2
kam/ hour] .
70,000 gallona
(265,000 liters).
70,000 gallens




193.2061 (@) {l).uccunnnnncnans
1!3-2“61 t.:{:l‘-a-a----oooolou

193.206)(E1(2) cuvcncnannnas ve

1!3-2051 tf‘{]llt.llt.il.llt..

193.2067 (b} (1l).....
193.2067 (b1 (2)(A)ssvsvnannvnn
193.20304bJ e csvvsnsnans aa

193. 2153 (M) ccuvnrnnnannnssnnas
193,219 v rnnninanes sisean
1932193 (d) cvvevvonnnsnnennine
193.2209(R).crcasnsnsnnnnan .
193.2209(B) sscvsncrasssnnnsnine
193,221 (@) cvransscossnnonnnas
193.2211 (D) viiediaeivadninnva
193.2233(B)eviivnsevivanavain,
193.2321 (@) cenvansasiianininsa
193.2321(d) svvvsnsnscnonannnns
193. 2321 (@) ccrcnnunancosnnass .
193.2327(B) sensecsvarsannanna

193. 2327 (D) acicaninanninacaneas

193.2%19 (b} ucivcnvesis e

- o M R AR MR T MR R SN MR SR M BT T W MROE M e A A e e e -

PART 194~{AMENDED)

L. The suthority citation for part 194 comtinues to read as follows:

Authority 33 US.C. 1231, 1321 GXIXC), (X5) and (X6); sec. 2, E.O. 12777, 56 FR 54757, 3 CFR,

1991 Comp., p. 351; 49 CFR
1.53.

b 4

100 miles........

30 inches........

one mile.........

. 70,000 gallons...

200 miles........
1 cubic foot.....
Per square foot..
24 inches........
5,000 barrels....
70,000 gallons...
70,000 gallons...

70,000 gallons...

{265,000 litecs).

2 feat (610
millimeters).

100 miles (161
kilometers).

10 miles (16
kilometers) .

30 inches (762
millimetecsl .

1 mile (1.6
kilometers).

60 inches (1.5
meters).

70,000 gallons
(265,000 licers).

200 miles (322
kilometers!).

1 cubic foot (.035
cubic meters).

Per aqua. = foot (per
square meter).

24 inchea (610
millimeters| .

5,000 bacrels (795
cublc meterr).

70,000 gallons
(265,000 liters).

70,000 gallons
(265,000 liters).

70,000 gallons
(265,000 liters).

15 pai (103 kPa)
gaga.

15 pai (103 kPal gage.

%0 feat (15 meters).

2 inches (51

millimeters.
15 psi (103 kPa)
gage.

15 psi (103 kPa)
gage .

1% psi (103 kPa)
gage.

15 psi (103 kPa)
gage.

70,000 gallons
(265,000 liters).




2. [n part 194, for the following sections remove the numbers or words in the middle column and add
the numbers or words in the third column in their piace as follows:

Section Remove Add
194.% Definitions, Barrel..... 42 United States 42 United States
gallons. gallons (159
litera).
60 degrees 60 deg.Fahrenheit
Fahrenheit. (15.6 deg.Celsius).

High volume arel....cve0v000es 20 inches,........ 20 inches (500
millimsters).

194,397 (BYAL1) crsssaanass sss-s B\5/B\ inches.... 6\5/8\ inches (168
millimeteca).
10 miles......... 10 milea (16
kilometers) .
194,101 B (3D (1) escnnvnsnnainn 1,000 bacrels.... 1,000 barrals (159
cubic meters).
10T EB) (2 ILL) v avi sniveina e\5/8\ inches.... 6\5/8\ Lnches (168
millimeters).
10 milem..vinens . 10 milea (16
kilometers) .

194.103(c) introductory text.. €\5/8\ inches.... 6\3/8\ inches (148
millimeters).
10 milem,cicuvenns 10 miles (16
kilomaters) .
194.103(e) (1) veuvensennsvannes 1,000 bacrrels.... 1,000 bacrels (139
cubic meters).

194,202 () (M) iciavsaaninsnasis five-mile........ $ mile (0 kilometer).
1.9"-163“:1 Ii’ ------------ - e W m-l.'l.l' --------- 1 ul. [1-‘
kilometer) .
194.105(b) introductory text.. barrels.......... barrels (cubic
maters) .
194.105(B) (1) cenvsvsssnssnssss DAFEOLB.....0..0.. barrels (cubic
maters)
IS TOEIBY &) s snve rrnnseeees barcels.......... barrels i(cubic
metera).
lgi-lﬂﬁ{blﬂli-“; --------- 'R h‘-r:.‘l. .......... b“:.l. (cubic
meters) .
Appendix A, Section § five miles....... 5 miles (6
() (2)81). kilometecal
Appendix A, Section 9 one mile......... 1l mile (1.6
{h) (2){44). kilometer) .
PART 195—{AMENDED]

1. The suthonts ctation for part 193 continues to read as follows:
Authority: 4% U.S.C. 5103, 60102, 60104, 60108, 60109, 60118; and 49 CFR 1 53.

2. In part 193, for the following sections, remove the numbers or words i the muddle column aad add
the numbers or words in the third column i their place as follows:




195.280. 0 cvvtennas PR E—
195.200(@) cacnnen ssuasas
195.302 () {2) (L) A .uunnn

195.302 (e)(2) (L) (D) cccuss
195.302(c) () (14} v vnnnnen
I’Slsuﬁth,l!}itl!.#iillirb

195.306(c) (2)vevsvonvnnnes
1’5!310‘h’"'i!tiilrilit.l
195.406(a) (1) (L8} evcvvunnn
195.410(a)(2) (L) svvvvnnnen

1’5!‘1’{.!+rlrtcltlclllncl
195, 413(BJ(2) envvnnnnnnuns

195. 403 (BV (B usvennnnances

195,424 (B) (3} (44)avvvnnvns

12 inches (3
times) .

Mileag®..........

300 feet.........
300 feemt... ..s..
100 fe@t. .. s.0.-

323.8 mm (12\3/4\
in).

.1379 kPa (200

peigl.
one ineh..cvvenss

One-quarter inch.
114.3 mm (41720
in).

500 yards. ... ...

200 yards........

Issued in Washington, D.C. oa July 7, 1998
Kelley S. Coyner,
Deputy Administrator, Research and Special Programs Adrunistration.
[FR Doc. 98-18425 Filed 7-10-98; 8:45 am|
BILLING CODE 4910-06-P

12 inches (305
millimeteca).

Z inches (51
millimeters).

100 feet (30 msters).

Mileage (length).

Mileage (length)

Mileage (length)

300 feet (91 meters).
300 feet (91 mote.n}.
100 feet (30 meters).
12 \3/4\ inch (324
mm) .

200 p.s.i. (1379 kPa)
gage.

1 inch (25
millimeters).
\1/4\-inch (6.4
millimeters).

4\1/2\ inches (114
-‘ -

500 yards (457
meters .

200 yards (182
maters) .

36 inches (914
millimeters).

18 inchea (457
millimsters).

50 p.a.i. (345 kPa)

gage.

T - S -




	2-15 No. - 2658
	2-15 No. - 2659
	2-15 No. - 2660
	2-15 No. - 2661
	2-15 No. - 2662
	2-15 No. - 2663
	2-15 No. - 2664
	2-15 No. - 2665
	2-15 No. - 2666
	2-15 No. - 2667
	2-15 No. - 2668
	2-15 No. - 2669
	2-15 No. - 2670
	2-15 No. - 2671
	2-15 No. - 2672
	2-15 No. - 2673
	2-15 No. - 2674
	2-15 No. - 2675
	2-15 No. - 2676
	2-15 No. - 2677
	2-15 No. - 2678
	2-15 No. - 2679
	2-15 No. - 2680
	2-15 No. - 2681
	2-15 No. - 2682
	2-15 No. - 2683
	2-15 No. - 2684
	2-15 No. - 2685
	2-15 No. - 2686
	2-15 No. - 2687
	2-15 No. - 2688
	2-15 No. - 2689
	2-15 No. - 2690
	2-15 No. - 2691
	2-15 No. - 2692
	2-15 No. - 2693
	2-15 No. - 2694
	2-15 No. - 2695
	2-15 No. - 2696
	2-15 No. - 2697
	2-15 No. - 2698
	2-15 No. - 2699
	2-15 No. - 2700
	2-15 No. - 2701
	2-15 No. - 2702
	2-15 No. - 2703
	2-15 No. - 2704
	2-15 No. - 2705
	2-15 No. - 2706
	2-15 No. - 2707
	2-15 No. - 2708
	2-15 No. - 2709
	2-15 No. - 2710
	2-15 No. - 2711
	2-15 No. - 2712
	2-15 No. - 2713
	2-15 No. - 2714
	2-15 No. - 2715
	2-15 No. - 2716
	2-15 No. - 2717
	2-15 No. - 2718
	2-15 No. - 2719
	2-15 No. - 2720
	2-15 No. - 2721
	2-15 No. - 2722
	2-15 No. - 2723
	2-15 No. - 2724
	2-15 No. - 2725
	2-15 No. - 2726
	2-15 No. - 2727
	2-15 No. - 2728
	2-15 No. - 2729
	2-15 No. - 2730
	2-15 No. - 2731
	2-15 No. - 2732
	2-15 No. - 2733
	2-15 No. - 2734
	2-15 No. - 2735
	2-15 No. - 2736
	2-15 No. - 2737
	2-15 No. - 2738
	2-15 No. - 2739
	2-15 No. - 2740
	2-15 No. - 2741
	2-15 No. - 2742
	2-15 No. - 2743
	2-15 No. - 2744
	2-15 No. - 2745
	2-15 No. - 2746
	2-15 No. - 2747
	2-15 No. - 2748
	2-15 No. - 2749
	2-15 No. - 2750
	2-15 No. - 2751
	2-15 No. - 2752
	2-15 No. - 2753
	2-15 No. - 2754
	2-15 No. - 2755
	2-15 No. - 2756
	2-15 No. - 2757
	2-15 No. - 2758
	2-15 No. - 2759
	2-15 No. - 2760
	2-15 No. - 2761
	2-15 No. - 2762
	2-15 No. - 2763
	2-15 No. - 2764
	2-15 No. - 2765
	2-15 No. - 2766
	2-15 No. - 2767
	2-15 No. - 2768
	2-15 No. - 2769
	2-15 No. - 2770
	2-15 No. - 2771
	2-15 No. - 2772
	2-15 No. - 2773
	2-15 No. - 2774
	2-15 No. - 2775
	2-15 No. - 2776
	2-15 No. - 2777
	2-15 No. - 2778
	2-15 No. - 2779
	2-15 No. - 2780
	2-15 No. - 2781
	2-15 No. - 2782
	2-15 No. - 2783
	2-15 No. - 2784
	2-15 No. - 2785
	2-15 No. - 2786
	2-15 No. - 2787
	2-15 No. - 2788
	2-15 No. - 2789
	2-15 No. - 2790
	2-15 No. - 2791
	2-15 No. - 2792
	2-15 No. - 2793
	2-15 No. - 2794
	2-15 No. - 2795
	2-15 No. - 2796
	2-15 No. - 2797
	2-15 No. - 2798
	2-15 No. - 2799
	2-15 No. - 2800
	2-15 No. - 2801
	2-15 No. - 2802
	2-15 No. - 2803
	2-15 No. - 2804
	2-15 No. - 2805
	2-15 No. - 2806
	2-15 No. - 2807
	2-15 No. - 2808
	2-15 No. - 2809
	2-15 No. - 2810
	2-15 No. - 2811
	2-15 No. - 2812
	2-15 No. - 2813
	2-15 No. - 2814
	2-15 No. - 2815
	2-15 No. - 2816
	2-15 No. - 2817
	2-15 No. - 2818
	2-15 No. - 2819
	2-15 No. - 2820
	2-15 No. - 2821
	2-15 No. - 2822
	2-15 No. - 2823
	2-15 No. - 2824
	2-15 No. - 2825
	2-15 No. - 2826
	2-15 No. - 2827
	2-15 No. - 2828
	2-15 No. - 2829
	2-15 No. - 2830
	2-15 No. - 2831
	2-15 No. - 2832
	2-15 No. - 2833
	2-15 No. - 2834
	2-15 No. - 2835
	2-15 No. - 2836
	2-15 No. - 2837
	2-15 No. - 2838
	2-15 No. - 2839
	2-15 No. - 2840
	2-15 No. - 2841
	2-15 No. - 2842
	2-15 No. - 2843
	2-15 No. - 2844
	2-15 No. - 2845
	2-15 No. - 2846
	2-15 No. - 2847
	2-15 No. - 2848
	2-15 No. - 2849
	2-15 No. - 2850
	2-15 No. - 2851
	2-15 No. - 2852
	2-15 No. - 2853
	2-15 No. - 2854
	2-15 No. - 2855
	2-15 No. - 2856
	2-15 No. - 2857
	2-15 No. - 2858
	2-15 No. - 2859
	2-15 No. - 2860
	2-15 No. - 2861
	2-15 No. - 2862
	2-15 No. - 2863
	2-15 No. - 2864
	2-15 No. - 2865
	2-15 No. - 2866
	2-15 No. - 2867
	2-15 No. - 2868
	2-15 No. - 2869
	2-15 No. - 2870
	2-15 No. - 2871
	2-15 No. - 2872
	2-15 No. - 2873
	2-15 No. - 2874
	2-15 No. - 2875
	2-15 No. - 2876
	2-15 No. - 2877
	2-15 No. - 2878
	2-15 No. - 2879
	2-15 No. - 2880
	2-15 No. - 2881
	2-15 No. - 2882
	2-15 No. - 2883
	2-15 No. - 2884
	2-15 No. - 2885
	2-15 No. - 2886
	2-15 No. - 2887
	2-15 No. - 2888
	2-15 No. - 2889
	2-15 No. - 2890
	2-15 No. - 2891
	2-15 No. - 2892
	2-15 No. - 2893
	2-15 No. - 2894
	2-15 No. - 2895
	2-15 No. - 2896
	2-15 No. - 2897
	2-15 No. - 2898
	2-15 No. - 2899
	2-15 No. - 2900
	2-15 No. - 2901
	2-15 No. - 2902
	2-15 No. - 2903
	2-15 No. - 2904
	2-15 No. - 2905
	2-15 No. - 2906
	2-15 No. - 2907
	2-15 No. - 2908
	2-15 No. - 2909
	2-15 No. - 2910
	2-15 No. - 2911
	2-15 No. - 2912
	2-15 No. - 2913
	2-15 No. - 2914
	2-15 No. - 2915
	2-15 No. - 2916
	2-15 No. - 2917
	2-15 No. - 2918
	2-15 No. - 2919
	2-15 No. - 2920
	2-15 No. - 2921
	2-15 No. - 2922
	2-15 No. - 2923
	2-15 No. - 2924
	2-15 No. - 2925
	2-15 No. - 2926
	2-15 No. - 2927
	2-15 No. - 2928
	2-15 No. - 2929
	2-15 No. - 2930
	2-15 No. - 2931
	2-15 No. - 2932
	2-15 No. - 2933
	2-15 No. - 2934
	2-15 No. - 2935
	2-15 No. - 2936
	2-15 No. - 2937
	2-15 No. - 2938
	2-15 No. - 2939
	2-15 No. - 2940
	2-15 No. - 2941
	2-15 No. - 2942
	2-15 No. - 2943
	2-15 No. - 2944
	2-15 No. - 2945
	2-15 No. - 2946
	2-15 No. - 2947
	2-15 No. - 2948
	2-15 No. - 2949
	2-15 No. - 2950
	2-15 No. - 2951
	2-15 No. - 2952
	2-15 No. - 2953
	2-15 No. - 2954
	2-15 No. - 2955
	2-15 No. - 2956
	2-15 No. - 2957
	2-15 No. - 2958
	2-15 No. - 2959
	2-15 No. - 2960
	2-15 No. - 2961
	2-15 No. - 2962
	2-15 No. - 2963
	2-15 No. - 2964
	2-15 No. - 2965
	2-15 No. - 2966
	2-15 No. - 2967
	2-15 No. - 2968
	2-15 No. - 2969
	2-15 No. - 2970
	2-15 No. - 2971
	2-15 No. - 2972
	2-15 No. - 2973
	2-15 No. - 2974
	2-15 No. - 2975
	2-15 No. - 2976
	2-15 No. - 2977
	2-15 No. - 2978
	2-15 No. - 2979
	2-15 No. - 2980
	2-15 No. - 2981
	2-15 No. - 2982
	2-15 No. - 2983
	2-15 No. - 2984
	2-15 No. - 2985
	2-15 No. - 2986
	2-15 No. - 2987
	2-15 No. - 2988
	2-15 No. - 2989
	2-15 No. - 2990
	2-15 No. - 2991
	2-15 No. - 2992
	2-15 No. - 2993
	2-15 No. - 2994
	2-15 No. - 2995
	2-15 No. - 2996
	2-15 No. - 2997
	2-15 No. - 2998
	2-15 No. - 2999
	2-15 No. - 3000
	2-15 No. - 3001
	2-15 No. - 3002
	2-15 No. - 3003
	2-15 No. - 3004
	2-15 No. - 3005
	2-15 No. - 3006
	2-15 No. - 3007
	2-15 No. - 3008
	2-15 No. - 3009
	2-15 No. - 3010
	2-15 No. - 3011
	2-15 No. - 3012
	2-15 No. - 3013
	2-15 No. - 3014
	2-15 No. - 3015
	2-15 No. - 3016
	2-15 No. - 3017
	2-15 No. - 3018
	2-15 No. - 3019
	2-15 No. - 3020
	2-15 No. - 3021
	2-15 No. - 3022
	2-15 No. - 3023
	2-15 No. - 3024
	2-15 No. - 3025
	2-15 No. - 3026
	2-15 No. - 3027
	2-15 No. - 3028
	2-15 No. - 3029
	2-15 No. - 3030
	2-15 No. - 3031
	2-15 No. - 3032
	2-15 No. - 3033
	2-15 No. - 3034
	2-15 No. - 3035
	2-15 No. - 3036
	2-15 No. - 3037
	2-15 No. - 3038
	2-15 No. - 3039
	2-15 No. - 3040
	2-15 No. - 3041
	2-15 No. - 3042
	2-15 No. - 3043
	2-15 No. - 3044
	2-15 No. - 3045
	2-15 No. - 3046
	2-15 No. - 3047
	2-15 No. - 3048
	2-15 No. - 3049
	2-15 No. - 3050
	2-15 No. - 3051
	2-15 No. - 3052
	2-15 No. - 3053
	2-15 No. - 3054
	2-15 No. - 3055
	2-15 No. - 3056
	2-15 No. - 3057
	2-15 No. - 3058
	2-15 No. - 3059
	2-15 No. - 3060
	2-15 No. - 3061
	2-15 No. - 3062
	2-15 No. - 3063
	2-15 No. - 3064
	2-15 No. - 3065
	2-15 No. - 3066
	2-15 No. - 3067
	2-15 No. - 3068
	2-15 No. - 3069
	2-15 No. - 3070
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