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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 


Complaint of US LEC of Florida, Inc. against ) Docket No. 990874-TP 
BeliSouth Telecommunications, Inc. for ) 
Breach of Terms of Florida Interconnection ) 
Agreement under Sections 251 and 252 of the) 
Telecommunications Act of 1996, and Request) 
For Relief ) 

Filed: July 22, 1999 -------------------------------) 

BELLSOUTH TELECOMMUNICATIONS, INC.'S 

ANSWER AND RESPONSE TO COMPLAINT 


OF US LEC OF FLORIDA, INC. 


BeliSouth Telecommunications, Inc., ("BeIiSouth"), hereby files its Answer and 

Response, pursuant to Rule 1.110, Florida Rules of Civil Procedure and Rules 25­

22.037 and 25-22.0375, Florida Administrative Code, to the Complaint of US LEC of 

Florida, Inc. ("US LEC"). The Complaint seeks a ruling that dial-up access to the 

internet through an Internet Service Provider ("ISP") should qualify for reciprocal 

compensation under the terms of BeliSouth's Interconnection Agreement with US LEC 

when such traffic originates with a BeliSouth customer and passes through an ISP 

served by US LEC. There is no legal, factual or policy basis for such a ruling because, 

as the Federal Communications Commission ("FCC") has ruled, such traffic does not 

"terminate" on US LEC's network. 1 Indeed, the FCC found that such traffic is "largely 

interstate," not local. 2 As a result, it is clear that dial-up access to the internet through 

1 See Declaratory Ruling in CC Docket No. 96-98 and Notice of Proposed Rulemaking in CC Docket 96­
68, In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 
1996 and Inter-Carrier Compensation for ISP-Bound Traffic, FCC Order No. 99-38 (Feb. 25, 1999) ("FCC 
Declaratory Ruling") attached as Exhibit A. 
21d. See also, Complaint of MCI WorldCom, Inc. against New England Telephone and Telegraph 
Company d/b/a Bell Atlantic-Massachusetts for breach of interconnection terms entered into under 
Sections 251 and 252 ofthe Telecommunications Act of 1996, Order, Massachusetts D.T.E. 97-116-C 
(May 19, 1999) (Reversing an earlier order requiring payment of reciprocal compensation on dial-up 
internet access through an ISP); In the Matter of the Petition of Global NAPS, Inc. for Arbitration of 



an ISP is not subject to the reciprocal compensation requirements of the 

Interconnection Agreement between BellSouth and US LEC. Accordingly, US LEC is 

not entitled to the relief it seeks in this proceeding, and the Commission should dismiss 

its Complaint. 

FIRST DEFENSE 

The Complaint fails to state a cause of action for which relief can be granted. 

SECOND DEFENSE 

US LEC lacks standing to bring this Complaint. 

THIRD DEFENSE 

In response to the specific allegations of the Complaint, BellSouth states the 

following: 

1. The Commission orders referenced in Paragraph 1 of the Complaint 

speak for themselves. The remainder of this Paragraph states conclusions to which no 

response is required. 

2. BeliSouth is without sufficient knowledge to admit or deny, and therefore 

denies the allegations of Paragraph 2 of the Complaint. 

Interconnection Rates, Terms, Conditions and Related Arrangements With Bell Atlantic-New Jersey, Inc. 
Pursuant to Section 256(b) ofthe Telecommunications Act of 1996, Decision and Order, N.J.S.P.U. (July 
12, 1999) (ISP-bound traffic is interstate and not subject to reciprocal compensation obligations); Order, 
BellSouth Telecommunications, Inc. v. MC/Metro Access Transmission Services Inc. (W.D.N.C. May 20, 
1999)(remanding order of NCUC which had required payment of reciprocal compensation for dial-up 
internet traffic in wake of FCC's determination that such traffic is not local) attached as Exhibits S, C, and 
0, respectively. 
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3. BeliSouth is without sufficient knowledge to admit or deny, and therefore 

denies the allegations of Paragraph 3 of the Complaint. 

4. BeliSouth admits the allegations of Paragraph 4 of the Complaint. 

5. BeliSouth admits that it is authorized to provide and provides local 

exchange services in the State of Florida. BeliSouth is without sufficient knowledge to 

admit or deny, and therefore denies, the remaining allegations of Paragraph 5 of the 

Complaint. 

6. 47 U.S.C. § 251 (a), referred to in Paragraph 6 of the Complaint, speaks 

for itself. 

7. BellSouth admits the allegations of Paragraph 7 of the Complaint. 

8. 47 U.S.C § 251 (b)(5), referred to in Paragraph 8 of the Complaint, speaks 

for itself. The remaining allegations in this Paragraph are conclusions to which no 

response is required. 

9. 47 U.S.C. § 252, referred to in Paragraph 9 of the Complaint, and the 

Interconnection Agreement attached to the Complaint as Exhibit A, speak for 

themselves. BeliSouth admits the remaining allegations of Paragraph 9. 

10. The agreements attached to the Complaint as Exhibits Band C and the 

Commission Orders referred to in Paragraph 10 of the Complaint, speak for 

themselves. BeliSouth admits the remaining allegations of Paragraph 10 of the 

Complaint. 
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11. The agreements referred to in Paragraph 11 of the Complaint speak for 

themselves. 

12. Paragraph 12 of the Complaint states conclusions to which no response is 

required . 

13. Paragraph 13 of the Complaint states conclusions to which no response is 

required. 

14. The FCC orders referred to in Paragraph 14 of the Complaint speak for 

themselves. The remaining allegations in Paragraph 14 are conclusions to which no 

response is required . 

15. The agreements referred to in Paragraph 15 of the Complaint speak for 

themselves. 

16. The agreements referred to in Paragraph 16 of the Complaint speak for 

themselves. 

17. The agreements referred to in Paragraph 17 of the Complaint speak for 

themselves. 

18. Paragraph 18 of the Complaint states conclusions to which no response is 

required. 

19. To the extent that Paragraph 19 of the Complaint alleges that dial-up 

access to the internet through an ISP constitutes local exchange service, BeliSouth 
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denies the allegation. BellSouth is without sufficient knowledge to admit or deny, and 

therefore denies, the remaining allegations of Paragraph 19. 

20. Paragraph 20 of the Complaint states a conclusion to which no response 

is required. 

21. BeliSouth admits that it provides tariffed local exchange services over its 

network to its customers, including ISPs. BeliSouth is without sufficient knowledge to 

admit or deny, and therefore denies that allegation in Paragraph 21 of the Complaint 

that US LEC provides tariffed local exchange services to its customers, including ISPs. 

BeliSouth denies the remaining allegations of Paragraph 21. 

22. The agreements referred to in Paragraph 22 of the Complaint speak for 

themselves. 

23. BeliSouth admits that US LEC has delivered invoices to BeliSouth which 

total at least $ 1,116,979.09 that purport to be for reciprocal compensation and late 

charges owed to US LEC. BeliSouth denies the remaining allegations of Paragraph 23 

of the Complaint. 

24. BeliSouth admits that it has paid US LEC at least $ 25,332.28 and that it 

has informed US LEC that dial-up access to the internet through an ISP is not local 

traffic and is not subject to the reciprocal compensation obligations of the agreements 

between US LEG and BeliSouth. BellSouth denies the remaining allegations of 

Paragraph 24 of the Complaint. 

5 

http:25,332.28
http:1,116,979.09


171380 

25. BeliSouth denies the allegations of Paragraph 25 of the Complaint. 

26. Paragraph 26 of the Complaint states conclusions to which no response is 

required . To the extent any facts are alleged in Paragraph 26, they are denied . 

WHEREFORE, having fully answered the allegations raised in the Complaint, 

BeliSouth respectfully requests that the Complaint of US LEC of Florida, Inc. be 

dismissed as US LEC is not entitled to the relief sought. 

Respectfully submitted this 22nd day of July, 1999. 

BELLSOUTH TELECOMMUNICATIONS, INC . 

~h1 
. 

R. DOUGLAS CKEY 
E. EARL EDENFIELD, JR. 
Suite 4300 
675 W. Peachtree St., N E 
Atlanta, GA 30375 
(404) 335-0747 
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Before the 

Federal Communications Commission 


Washington, D.C. 20554 


In the Matter of ) 
) 

Implementation of the Local Competition ) CC Docket No. 96-98 
Provisions in the Telecommunications Act ) 
of 1996 ) 

) 
Inter-Carrier Compensation ) CC Docket No. 99-68 
for ISP-Bound Traffic ) 

Declaratory Ruling in CC Docket No. 96-98 and Notice of Proposed Rulemaking in CC 
Docket No. 99-68 

Adopted: February 25, 1999 Released: February 26, 1999 

NPRM Comment Date: April 12, 1999 

NPRM Reply Date: April 27, 1999 

By the Commission: Commissioner Ness issuing a statement; Commissioner Furchtgott-Roth 
not participating; and Commissioner Powell concurring and issuing a 
statement. 

I. INTRODUCTION 

1. The Commission and the Common Carrier Bureau (Bureau) have received a number of 
requests to clarify whether a local exchange carrier (LEC) is entitled to receive reciprocal 
compensation for traffic that it delivers to an information service provider, particularly an Internet 
service provider (lSP).1 Generally, competitive LECs (CLECs) contend that this is local traffic 

See, e.g., Petitions for Reconsideration and Clarification ofAction in Rulema1cing Proceedings, 61 Fed. Reg. 
53,922 (1996); Petition for Partial Reconsideration and Clarification ofMFS Communications Co., Inc. at 28; 
Letter from Richard J. Metzger, General Counsel.for AL TS, to Regina M. Keeney, Chief, Common Carrier 
Bureau, FCC (JWle 20,1997) (ALTS Letter); Pleading Cycle Established for Comments on Request by ALTS for 
Clarification of the Commission's Rules Regarding Reciprocal Compensation for Information Service Provider 
Traffic, CCB/CPD 97-30, DA 97-1399 (reI. July 2, 1997) (ALTS utter Notice); Letter from Edward D. Young, 
Senior Vice President & Deputy General Counsel for Bell Atlantic, and Thomas J. Tauke, Senior Vice President 
Government Relations for Bell Atlantic, to Hon. William E. Kennard. Chairman, FCC (July I, 1998). This 
question sometimes has been posed more narrowly, i.e., whether an incwnbent LEC must pay reciprocal 

. _ ··Ao 
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subject to the reciprocal compensation provisions of section 251(b)(5) of the Communications 
Act of 1934 (Act), as amended by the Telecommunications Act of 1996.2 Incumbent LEes 
contend that this is interstate traffic beyond the scope of section 251(b)(5). After reviewing the 
record developed in response to these requests, we conclude that ISP-bound traffic is 
jurisdictionally mixed and appears to be largely interstate. This conclusion. however, ~oes not in 
itself detennine whether reciprocal compensation is due in any particular instance. As explained 
below, parties may have agreed to reciprocal compensation for ISP-bound traffic, or a state 
commission, in the exercise ofits authority to arbitrate interconnection disputes under section 252 
of the Act, may have imposed reciprocal compensation obligations for this traffic. In the absence, 
to date, of a federal rule regarding the appropriate inter-carrier compensation for this traffic, we 
therefore conclude that parties should be bound by their existing'interconnection agreements, as 
interpreted by state commissions. 

II. BACKGROUND 

2. IdentifYing the jurisdictional nature and regulatory treatment of ISP-bound 
communications requires us to determine how Internet traffic fits within our existing regulatory 
framework. We begin, therefore, with a brief description of relevant terminology and technology. 
We then turn to the specific matter of LEe delivery ofISP-bound communications. . - .;:.," 

compensation to a competitive LEC (CLEC) that delivers incumbent LEC-originated traffic to ISPs. Because the 
pertinent provision of the 1996 Act pertains to all LECs, we examine this issue in the broader context. 47 U.S.C. § 
251 (b)(5). 

For purposes of this Declaratory Ruling, we refer to providers of enhanced services and providers of 
information services as ESPs, a category which includes Internet service providers, which we refer to here as ISPs. 
As the Commission stated in the Access Charge Reform Order, the term "enhanced services," defined in 
the Commission's rules as "services, offered over common carrier transmission facilities used in interstate 
communications, which employ computer processing applications that act on the format, content, code, protocol or 
similar aspects of the subscriber's transmitted information; provide the subscriber additional, different, or 
restructured information; or involve subscriber interaction with stored information," 47 C.F.R. § 64.702(a), is quite 
similar to "information services," defined in the Act as offering "a capability for generating, acquiring, storing, 
transforming, processing, retrieving, utilizing, or making available information via telecommunications." 47 
u.s.c. § 153(20). Access Charge Reform, CC Docket No. 96-262, First Report and Order, 12 FCC Rcd 15982, 
16131·32 n.498 (1997) (Access Charge Reform Order), afJ'd sub nom. Southwestern Bell Tel. Co. v. FCC, 153 
F.3d 523 (8th Cir. 1998). See also Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report 
to Congress, 13 FCC Rcd 11 SO I, at 11516 (1998) (Universal Service Report to Congress) (reiterating 
Commission's conclusion that the 1996 Act's definitions of telecommunications services and information services 
"essentially correspond to the pre-existing categories of basic and enhanced services"). 

1 Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat 56, codified ot47 U.S.C. § 151 et seq. 
(1996 Act). 
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A. The Internet and ISPs. 

3. The Internet is an international network of interconnected computers enabling millions 
of people to communicate with one another and to access vast amounts of information from 
around the world.) The Internet functions by splitting up information into "small chUllks 'Or 
'packets' that are individually routed ... to their destination. tr4 With packet-switching. "even two 
packets from the same message may travel over different physical paths through the network ... 
which enables users to invoke multiple Internet services simultaneously, and to access information 
with no knowledge of the physical location of the service where the information resides."5 

4. An ISP is an entity that provides its customers the ability to obtain on-line information 
through the Internet. ISPs purchase analog and digital lines from local exchange carners to 
connect to their dial-in subscribers.6 Under one typical arrangement, an ISP customer dials a 
seven-digit number to reach the ISP server in the same local calling area. The ISP, in turn, 
combines "computer processing, information storage, protocol conversion, and routing with 
transmission to enable users to access Internet content and services."7 Under this ammgement, 
the end user generally pays the LEC a flat monthly fee for use of the local exchange network and 
generally pays the ISP a flat, monthly fee for Internet access.8 The ISP typically purchases 
business lines from a LEC, for which it pays a flat monthly fee that allows unlimited incoming 
calls. 

5. Although the Commission has recognized that enhanced service providers (ESPs), 
including ISPs, use interstate access services,9 since 1983 it has exempted ESPs from the payment 

J 47 U.S.c. § 230; see also Reno v. American Civil Liberties Union, 117 S. Ct. 2329, 2334 (1997). 

• Universal Service Report to Congress, 13 FCC Rcd at 11531, 11532. 

5 Id. 

6 Id. at 11532. 

7 ld. at 11531. 

• The Commission has acknowledged the significance of end users being able to place local, rather than toll, 
calls to ISPs, in analyzing, among other things, universal service issues. See, e.g., Federal-State Joint Board on 
Universal Service, Report and Order, 12 FCC Red 8776, 9142-43, 9159, 9160 (1997) (Universal Service Order); 
Universal Service Report to Congress, 13 FCC Red at 11541-42. 

9 See, e.g., MTS and WATS Market Structure, CC Docket No. 78-72, Memorandum Opinion and Order, 97 
FCC 2d 682,711 (1983) (MTSIWATS Market Structure Order) ("[a]mong the variety of users of access service are . 
. . enhanced service providers"); Amendments oJPart 69 of the Commission's Rules Relating to Enhanced Service 
Providers, CC Docket No. 87-215, Order, 3 FCC Red 2631 (1988) (ESP Exemption Order) (referring to "certain 
classes of exchange access users, including enhanced service providers"); Amendments of Part 69 of the 
Commission's Rules Relating to Enhanced Service Providers, CC Docket No. 87-215, Order, 2 FCC Rcd 4305, 
4306 (1987) (ESPs, "like facilities-based interexchange carriers and resellers, use the local network to provide 

. - -=­
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of certain interstate access charges:o Pursuant to this exemption, ESPs are treated as end users 
for purposes of assessing access charges, and the Commission pennits ESPs to purchase their 
links to the public switched telephone network (pSTN) through intrastate business tariffs rather 
than through interstate access tariffs.1I Thus, ESPs generally pay 10ca1 business rates and 
interstate subscriber line charges for their switched access connections to local exchange t:ompany 
central offices. 12 In addition, incumbent LEC expenses and revenue associated with ISP-bound 
traffic traditionally have been characterized as intrastate for separations purposes.l ) ESPs also 
pay the special access surcharge wben-pmchasing special access lines under the same conditions 
as those applicable to end users.14 In the Access Charge Reform Order, the Commission decided 
to maintain the existing pricing structure pursuant to which ESPs are treated as end users for the 

interstate services"); Access Charge Reform Order, 12 FCC Rcd at 16131-32 (infonnation service providers "may 
use incumbent LEC facilities to originate and terminate interstate calls"). 

10 The exemption was adopted at the inception of the interstate access charge regime to protect cenain users of 
access services, such as ESPs, that had been paying the generally much lower business service rates from the rate 
shock that would result from immediate imposition of carrier access charges. See MJSIWA TS Market Structure 
Order, 97 FCC 2d at 715. 

II Amendments of Part 69 of the Corrunission's Rules Relating to Enhanced Service Providers, CC Docket No. 
87-215, Order, 3 FCC Rcd 2631, 2635 n.8, 2637 n.53 (1988) (ESP Exemption Order). 

12 ESP Exemption Order, 3 FCC Rcd at 2635 n.8, 2637 n.53. The subscriber line charge (SLC) is an access 
charge imposed on end users to recover at least a portion of the cost of the interstate portion of LEC facilities used 
to link each end user to the public switched telephone network (PSTN). 

n Amendments of Part 69 of the Corrunission's Rules Relating to the Creation of Access Charge Subelements 
for Open Network Architecture, CC Docket No. 89-79, Notice of Proposed Rulernaking, 4 FCC Red. 3983, 3987­
88 (1989). 

'4 See 47 C.F.R. § 69.5(a) ("End user charges shall be computed and assessed upon public end users, and upon 
providers of public telephones ... . "); see also 47 C.F.R. § 69.5(c) ("Special access surcharges shall be assessed 
upon users ofexchange facilities that interconnect these facilities with means of interstate or foreign 
telecommunications to the extent that carrier's carrier charges are not assessed upon such interconnected usage."). 
See also 47 C.F.R. § 69.2(m) (End user means ".any customer ofan interstate or foreign telecommunications 
service that is not a carrier except that a carrier other than a telephone company shall be deemed to be an 'end user' 
when such carrier uses a telecommunications service for administrative purposes and a person or entity that 
offers telecommunications services exclusively as a reseller shall be deemed to be an 'end user' jf all resale 
transmissions offered by such reseUer originate on the premises of such reseHer."). 
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purpose of applying access charges. IS Thus. the Commission continues to discharge its interstate 
regulatory obligations by treating ISP-bound traffic as though it were local. 

6. The Internet provides citizens of the United States with the ability to communicate 
across state and national borders in ways undreamed of only a few years ago. The Intc;.met also is 
developing into a powerful instrumentality of interstate commerce. In 1997, we decided that 
retaining the ESP exemption would avoid disrupting the still-evolving infonnation services 
industry and advance the goals of the 1996 Act to "preserve the vibrant and competitive free 
market that presently exists for the Internet and other interactive computer services."'6 This 
Congressional mandate underscores the-obligation and commitrnentofthis Commission to foster 
and preserve the dynamic market for 'lnternet-related services. We emphasize the strong federal 
interest in ensuring that regulation does nothing to impede the growth of the Internet -- which has 
flourished to date under our "hands oft" regulatory approach - or the development of 
competition. We are mindful of the need to address the jurisdictional question at issue here, and 
the effect the jurisdictional detennination may have on inter-carrier compensation for ISP-bound 
traffic, in a manner that promotes efficient entry by providers of both local telephone and Internet 
access services, and that, by the same token, does not encourage inefficient entry. 

B. Incumbent LEC aDd CLEC Delivery of ISP-Bound Traffic. 
.- .~ 

7. Section 251(b)(5) of the Act requires all LECs "to establish reciprocal compensation 
arrangements for the transport and tennination of telecommunications. ,,11 In the Local 
Competition Order, this Commission construed this provision to apply only to the transport and 
tennination of "local telecommunications traffiC.,,1I In order to detennine what compensation is 

I~ Access Charge Reform Order, 12 FCC Rcd at 16133-34. On August 19, 1998, the U.S. Court of Appeals for 
the Eighth Circuit affinned the Commission's Access Charge Reform Order. Specifically, the court found that the 
Commission's decision to exempt information services providers from the application of interstate access charges 
(other than SLCs) was consistent with past precedent. did not unreasonably discriminate in favor of ISPs, did not 
constitute an unlawful abdication of the Commission's regulatory authority in favor of the states, and did not 
deprive incwnbents of the ability to recover their pertinent costs. Southwestern BeJ/ Telephone Co. v. FCC, 
153 F.3d 523, 542 (8th Cir. 1998). 

" Access Charge Reform Order. 12 FCC Red at 16134. See also 47 U.S.C. § 23O(b)(2)("It is the policy of the 
United States to preserve the vibrant and competitive free market that presently exists for the Internet and other 
interactive computer services, unfettered by Federal or State regulation. "). 

17 47 U.S.C. § 25 1 (b)(S). 

II See 47 C.F.R. § 51.701; Implementation of the Local Competition Provisions in the Telecommunications Act 
of J996. First Report and Order, CC Docket Nos. 96-98, 95-185. II FCC Red 15499, 16013 (1996) (Local 
Competition Order), ajJ'd in part and vacated in, part sub nom. Competitive Telecommunications Ass'n v. FCC, 
1] 7 F.3d 1068 (8th Cir. 1997) (CompTe/), ajJ'd in part and vacated in part sub nom. Iowa Utils. Bd. v. FCC, 120 
F.3d 753 (8th Cit. 1997) (Iowa Utils. Bd.), ajJ'd in part and rev'd in part sub nom. AT&T Corp. v, Iowa Utils. Bd., 
J19 S. Ct. 721 (1999); Order on Reconsideration, II FCC Rcd 13042 (1996); Second Order on Reconsideration, 
I J FCC Rcd 19738 (1996); Third Order on Reconsideration and Further Notice ofProposed Rulemaking, 12 FCC 
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due when two carriers colJaborate to deliver a call to an ISP, we must detennine' as a threshold 
matter whether this is interstate or intrastate traffic. In general, an originating LEC end user's call 
to an ISP served by another LEC is carried (I) by the originating LEC from the end user to the 
point of interconnection (POI) with the LEC serving the ISP; (2) by the LEC serving the ISP 
from the LEC-LEC POI to the ISP's local server; and (3) from the ISP's local server to.a­
computer that the originating LEC end user desires to reach via the Internet. If these calls 
terminate at the ISP's local server (where another (packet-switched) "call" begins). as many 
CLECs contend, then they are intrastate calls, and LECs serving ISPs are entitled to reciprocal 
compensation for the "transport and termination" of this traffic. If, however, these calls do not 
terminate 10ca1ly, incumbent LECs argue, then LECs serving ISPs are not entitled to reciprocal 
compensation under section 251 (b)(5). . 

8. CLECs argue that, because section 25 1 (b)(S) of the Act refers to the duty to establish 
reciprocal compensation arrangements for the "transport and termination of 
teiecommunications,,,19 a transmission "terminates" for reciprocal compensation purposes when it 
ceases to be "telecommunications."lo "Telecommunications" is defmed in the Act as "the 
transmission, between or among points specified by the user, of information of the user's 
choosing, without change in the form or content of the information as sent and received."21 
CLECs contend that, under this definition, Internet service is not "telecommunications" and that 
the "telecommunications" component of Internet traffic terminates at the ISP's local server. In 
addition, CLECs and ISPs argue that, given that ESPs are exempt from paying certain interstate 
access charger and that, as a result, the PSTN links serving ESPs are treated as intrastate under 

Rcd 12460 (I 997);/urther recon. pending. State commissions that considered this issue reached the same 
conclusion. See. e.g., Petition of the Southern New England Tel. Co. for a Declaratory Ruling Concerning Internet 
Servs. Provider Traffic. Docket No. 97-05-22. Decision. at 9 (Conn. Comm'n September 17, 1997); Order 
Instituting Ru/emaking on the Commission's Own Motion into Competition/or Local Exchange Service., R.95-04­
04. Decision 98-10-057, at 7 (Cal. Comm'n October 28. 1998); Southwestern Bell Tel. Co. v. 
Public Util. Comm'n of Texas, M0-98-CA-43, slip op. at 7 (w.n.Tex. June 16, 1998). Section 251 of the Act 
makes clear that interstate traffic remains subject to the Commission's jurisdiction under section 20 I. See 47 
U.S.C. § 251 (i) ("Nothing in this section shall be construed to limit or otherwise affect the Commission's authority 
under section 201. "). See also CompTel, 117 F.3d at 1075 (Commission acted within its jurisdiction in allowing 
incumbent LECs to collect, on an interim basis, access charges for interstate calls traversing the incumbent LECs' 
local switches for which the interconnecting carners pay unbundled local switching element charges); 47 U.S.C. 
§ I 52(a) (Commission has jurisdiction over "all interstate and foreign communications by wire"). 

19 47 U.S.C. § 251(b)(5) (emphasis added). 

20 See, e.g., RCN Telecom Services (RCN) Comments at 6; Teleport Communications Group Inc. (TCG) 
Comments at 4-5; WorldCom,lnc. Comments at 8·9. Citations to parties' comments in this Declaratory Ruling 
and Notice of Proposed Rulemaking refer to comments filed in response to the ALTS Letter Notice. 

21 47 U.S.C. § 153(43). 

22 We discuss the ESP exemption. supra. 
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the separations regime, the services that CLECs provide for ISPs must be deemed local?) 
Incumbent LEes contend, however, that the "telecommunications" terminate not at the ISP's local 
server, but at the Internet site accessed by the end user, in which case these are interstate calls for 
which, they argue, no reciprocal compensation is due.24 

nI. DISCUSSION 

9. The Commission has no rule governing inter-carrier compensation for ISP-bound 
traffic. Generally speaking, when a call is completed by two (or more) interconnecting carriers, 
the carriers are compensated for carrying that traffic through either reciprocal compensation or 
access charges. When two carriers jointly provide interstate access (e.g.• by delivering a call to an 
interexchange carrier (IXC», the carriers will share access revenues received from the interstate 
service provider. Conversely, when two carriers collaborate to complete a local call, the 
originating carrier is compensated by its end user and the terminating carrier is entitled to 
reciprocal compensation pursuant to section 2SI(b)(5) of the Act. Until now, however, it has 
been unclear whether or how the access charge regime or reciprocal compensation applies when 
two interconnecting carriers deliver traffic to an ISP. As explained above, under the ESP 
exemption, LECs may not impose access charges on ISPs; therefore, there are no access revenues 
for interconnecting carriers to share. Moreover, the Commission has directed states to treat ISP 
traffic as if it were local, by permitting ISPs to purchase their PSTN links through local business 
tariffs. As a result, and because the Commission had not addressed inter-carrier compensation 
under these circumstances, parties negotiating interconnection agreements and the state 
commissions charged with interpreting them were left to determine as a matter of first impression 
how interconnecting carriers should be compensated for delivering traffic to ISPs, leading to the 
present dispute. 

A. Jurisdictional Nature of Incumbent LEC and CLEC Delivery of ISP-Bound Traffic. 

10. As many incumbent LECs properly note,25 the Commission traditionally has 
detennined the jurisdictional nature of communications by the end points of the communication 
and consistently has rejected attempts to divide communications at any intermediate points of 
switching or exchanges between carriers. In Bel/South MemoryCal/, for example, the 

D See, e.g., American Communications Services, Inc. (ACSI) Comments at 5; Adelphia Communications 
Corporation (Adelphia), et aI., Comments at 12-13; ALTS Letter at 6-7; ALTS Reply at 2,13; Cox 
Communications, Inc. (Cox) Comments at 5; America Online, Inc. (AOL) Comments at 7-8; AT&T Corp. 
Comments at 4. 

]A See, e.g., Ameritech Operating Cos. (Ameritcch) Comments at 13; BellSouth Corporation (BeIlSouth) Reply 
at 4-6; Southwestern Bell Tel. Co., Pacific Bell, Nevada Bell (SBC) Reply at 5; United States Telephone 
Association (USTA) Comments at 5-6. 

~ See, e.g., Ameritcch Comments at 13; BellSouth Reply at 4-6; SBC Reply at 5; USTA Comments at 5-6. 
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Commission considered the jurisdictional nature of traffic that consisted of an incoming interstate 
transmission (call) to the switch serving a voice mail subscriber and an intrastate transmission of 
that message from that switch to the voice mail apparatus.26 The Commission determined that the 
entire transmission constituted one interstate call, because "there is a continuous path of 
communications across state lines between the caller and the voice mail service . .,27 Th~.· 
Commission's jurisdictional detennination did not tum on the common carrier status of either the 
provider or the services at issuefl BellSouth MemoryCall is not., therefore, distinguishable on the 
grounds that ISPs are not common carriers. 

11. Similarly, in Teleconnect, the Bureau examined whether a call using Teleconnect's 
"All-Call America" (ACA) service, a nationwide 800 travel service that uses AT&T's Megacom 
800 service, is a single, end-ta-end cal1.29 Generally, an ACA call is initiated by an end user from 
a common line open end; the call is routed through a LEC to an AT&T Megacom line, and is then 
transferred from AT&T to Teleconnect by another LEC.30 At that point, Teleconnect routes the 
call through the LEC to the end user being called.31 The Bureau rejected the argument that the 
(ACA) 800 call used to connect to an interexchange carrier's (IXC) switch was a separate and 
distinct call from the call that was placed from that switch.32 The Commission affinned, noting 
that "both court and Commission decisions have considered the end-ta-end nature of the 
communications more significant than the facilities used to complete such communications. 
According to these precedents, we regulate an interstate wire communications under the 
Communications Act from its inception to its completion.'r33 The Commission concluded that "an 

16 Petition for Emergency Relief and Declaratory Ruling Filed by BellSouth Corporation, 7 FCC Rcd 1619 
(1992) (BellSouth MemoryCall). 

27 Id. at 1620. 

11 Id. at 1621·22. Indeed, the Commission expressly noted that, although BellSouth's "voice mail service is an 
enhanced service, that fact does not limit our authority to preempt." Id. at 1622 n.44. 

19 Teleconnect Co. v. Bell Telephone Co. o/Penn.. E-88-83,10 FCC Rcd 1626 (1995) (Teleconnect), afl'dsub 
nom. Soulhweslern Bell Tel. Co. v. FCC, 116 F.3d 593 (D.C. Cir. 1997). 

30 Id. at 1627. 

]1 Id. at 1627-28. 

]2 Id. at 1626. 

]] Id. at 1629 (citing NARUC v. FCC, 746 F.2d 1492, 1498 (D.C. Cir. 1984) (concluding that a physically 
intrastate in-W A TS line, used to terminate an end-ta-end interstate communication, is an interstate facility subject 
to Commission regulation». See also Uniled Slales v. AT&T, 57 F. Supp. 451, 454 (S.D.N.Y. 1944) (the Act 
contemplates the regulation of interstate wire communication from its inception to its completion), afJ'd sub nom. 
Hotel As/or v. United Stales, 325 U.S. 837 (1945); New York Telephone Co., 76 FCC 2d 349, 352-53 (1980) 
(physically intrastate foreign exchange facilities used to carry interconnected interstate traffic are subject to 
federal jurisdiction). 
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interstate communication does not end at an intennediate switch .... The interstate 
communication itself extends from the inception ofa call to its completion, regardless of any 
intermediate facilities."J.4 In addition., in Southwestern Bell Telephone Company, the Commission 
rejected the argument that "a credit card call should be treated for jurisdictional purposes as two 
calls: one from the card user to the interexchange carrier's switch, and another from ttte switch to 
the called party" and concluded that "switching at the credit card switch is an intennediate step in 
a single end-to-end communication. "lS 

12. Consistent with these precedents,36 we conclude, as explained further below, that the 
communications at issue here do not tenninate at the ISP'slocal server, as CLECs and ISPs 
contend,l7 but continue to the ultimate destination or destinationS, specifically at a Internet 
website that is often located in another state.38 The fact that the facilities and apparatus used to 
deliver traffic to the ISP's local servers may be located within a single state does not affect our 
jurisdiction. As the Commission stated in BellSouth MemoryCall, "this Commission has 
jurisdiction over, and regulates charges for, the local network when it is used in conjunction with 
the origination and tennination of interstate calIS."39 Indeed, in the vast majority of cases, the 
facilities that incumbent LECs use to provide interstate access are located entirely within one 
state.40 Thus, we reject MCI WorldCom's assertion that the LEC facilities used to deliver traffic 
to ISPs must cross state boundaries for such traffic to be classified as interstate.41 

)4 Teleconnect, 10 FCC Rcd at 1629. 

35 In the Matter of Southwestern BelI Tel. Co., CC Docket No. 88-180, Order Designating Issues for 
Investigation, 3 FCC Rcd 2339, 2341 (1988) (Southwestern Bell Tel. Co.). 

36 Although the cited cases involve interexchange carriers rather than rsps, and the Commission has observed 
that "it is not clear that rsps use the public switched network in a manner analogous to IXCs," Access Charge 
Reform Order, 12 FCC Rcd at 16133, the Commission's observation does not affect the jurisdictional analysis. 

]7 See, e.g., ACSr Comments at 5; Adelphia. et aI., Comments at 12-13; ALTS Letter at 6-7; Cox Comments at 
5. 

]I This conclusion is fully consistent with Bel/South MemoryCall. Although MCI WorldCom relies on 
Bel/South MemoryCal/ to support its argument that the ISP is the relevant endpoint for purposes of the 
jurisdictional analysis (see Letter from Richard S. Whitt, Director - Federal Affairs/Counsel, MCI WorldCom, 
Inc., to Magalie R. Salas, Secretary, FCC (October 2, 1998», there, as here, the Commission analyzed the 
commWlication from its inception to the "transmission's ultimate destination." BellSouth Memory Call, 7 FCC 
Red at 1621. 

]9 BellSouth MemoryCal/, 7 FCC Rcd at 1621 . 

.., See Louisiana Public Servo Comm'n V. FCC, 476 U.S. 355, 360 (1986). 

01 See Letter from Richard S. Whitt, Director - Federal Affairs/Counsel, MCI WorldCom, Inc., to Magalie R. 
Salas, Secretary, FCC (October 19, 1998) (MCI WorldCom E;c Parte). For this reason, we also reject CLEC 
arguments that proVision of such services by a Bell Operating Company (BOC) violates section 271 of the Act 
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13. We disagree with those commenters that argue that, for jurisdictional purposes, ISP­
bound traffic must be separated into two components: an intrastate telecommunications service, 
provided in this instance by one or more LECs, and an interstate information service, provided by 
the ISP.42 As discussed above, the Commission ana1yzes the totality of the communication when 
determining the jurisdictional nature ofa communication!) The Commission previouslYJtas 
distinguished between the "telecommunications services component" and the "information 
services component" of end-ta-end Internet access for purposes of detennining which entities are 
required to contribute to universal service.4A Although the Commission concluded that ISPs do 
not appear to offer "telecommunications service" and thus are not "telecommunications carriers" 
that must contribute to the Universal Service Fund,4S it has never found that "telecommunications" 
end where "enhanced" service begins. To the contrary, in the context of open network 
architecture (DNA) elements, for example, the Commission stated that "an otherwise interstate 
basic service ... does not lose its character as such simply because it is being used as a 
component in the provision of a[n enhanced] service that is not subject to Title 11.'046 The 1996 

unless the BOC has received authorization to provide in-region InterLATA service. See, e.g., MCI WorldCom Ex 
Parte at 4. Section 271 does not bar BOC provision of interstate access services, such as interLATA infonnation 
access. See Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of the Communications 
Act of 1934, as amended, CC Docket No.. 96-149, II FCC Red 21905, 21962-63 (Non-Accounting Safeguards 

.-'.~ 

Order) ("When a BOC is neither providing nor reselling the interLATA transmission component of an information 
service that may be accessed across LATA boundaries, the statute does not require that service to be provided 
through a section 272 separate affiliate."). 

42 See, e.g., RCN Comments at 6; TCG Comments at 4-5; WorldCom Comments at 8-9. 

4) See United Stales v. AT&T, 57 F. Supp. 451,453-55 (S.D.N.Y. 1944), affd, 325 U.S. 837 (1945). 

.. Universal Service Order, 12 FCC Rcd at 9179-81. We disagree with MCI WorldCom's claim that the 
Commission determined in the Universal Service Order that there are two distinct transmissions when an end user 
contacts the Internet. MCI WorJdCom Ex Parte at 4. In that order, the Commission discussed various 
"connections" involved with Internet access but in no way implied that any "transmission" or "traffic" terminated 
or originated at any intermediate point. See Universal Service Order, 12 FCC Red at 9180. As discussed, supra, 
MCI WorldCom's similar assertions regarding the Non-Accounting Safeguards Order are equally unpersuasive. 
MCI WorldCom Ex Parte at 4. 

45 Id. at 9180. We confirmed this view in the Universal Service Report to Congress. Universal Service Report 
to Congress at 13 FCC Rcd 11522-23. 

46 See Filing and Review of Open Network Architecture Plans, 4 FCC Red I, 141 (1988) ("when an enhanced 
service is interstate (that is, when it involves communications or transmissions between points in different states on 
an end-ta-end basis), the underlying basic services are subject to Title II regulation"), afJ'd sub nom. People 0/ 
State o/Cal. v. FCC,3 F.3d 1505 (9th Cir. 1993). See, e.g., Amendment of Section 64.702 of the Commission's 
Rules and Regulations, 2 FCC Red 3072, 3080 (1987) ("carriers must provide efficient nondiscriminatory access to 
the basic service facilities necessary to support their competitors' enhanced services"); vacated on other grounds 
sub nom. People o/State o/Cal. v. FCC, 905 F.2d 1217 (9th Cir. 1990). See also BeJlSouth MemoryCalJ, 7 FCC 
Red at 1621 (rejecting "two call" argument as applied to interstate call to voice mail apparatus, even though voice 
mail is an enhanced service). 
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Act is consistent with this approach. For example, as amended by the 1996 Act, Section 3(20) of 
the Communications Act defines "information services" as "the offering ofa capability for 
generating, acquiring, storing, transfonning, processing, retrieving, utilizing, or making available 
information via telecommunications. "47 This defInition recognizes the inseparability, for purposes 
ofjurisdictional analysis, of the infonnation service and the underlying telecommunica!ions. 
Although it concluded in the Universal Service Report to Congress that ISPs do not provide 
"telecommunications" as defIned in the 1996 Act, 48 the Commission reiterated the traditional 
analysis that ESPs enhance the underlying telecommunications service.49 Thus, we analyze ISP 
traffic for jurisdictional purposes as a continuous transmission from the end user to a distant 
Internet site. . 

14. Some CLECs note that the language of section 2S2(d)(2) provides for the recovery of 
the costs of transporting and tenninating a "call."50 Although the 1996 Act does not defme the 
tenn "call," these CLECs argue that it is used in the 1996 Act in a manner that implies a circuit­
switched connection between two telephone numbers.51 For example, Adelphia contends that a 
"call" takes place when two stations on the PSTN are connected to each other.52 A call 
"tenninates," according to Adelphia, when one station on the PSTN dials another station, and the 
second station answers.53 Under this view, the "call" associated with Internet traffic ends at the 
ISP's local premises.54 

15. We find that this argument is inconsistent with Commission precedent, discussed 
above, holding that communications should be analyzed on an end-to-end basis, rather than by 
breaking the transmission into component parts. The examples cited by CLECsH to support the 

.7 47 U.S.c. § 153(20) (emphasis added); see also 47 C.F.R. § 64.702(a} (enhanced services are provided ·over 
common carrier transmission facilities used in interstate communications"). 

'" Universal Service Report fa Congress, 13 FCC Rcd at 11536-40. See also Universal Service Order, 12 FCC 
Rcd at 9180 n.2023 . 

• 4 See Universal Service Report to Congress. 13 FCC Rcd at 11540. See also Universal Service Order 12 FCC 
Red at 9180 n.2023 (referencing Amendment ofSection 64.702 ofthe Commission's Rules and Regulations, 2 FCC 
Red 3072. 3080 (1987». 

so 47 U.S.c. § 252(d)(2). See, e.g., Adelphia, et aI., Comments at IS. 

'1 See, e.g., Adelphia, et aI., Comments at 15-20; Adelphia, et aI., Reply at 5, 9-10, TCG Comments at 3-4; 
WorldCom Comments at 6-7. 

32 See, e.g., Adelphia, et aI., Comments at 15-16. 

3J Jd 

S4 Jd 

" Jd. at 15-16, 19-20; Adelphia, et aI., Reply at 18 n.32. 
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argument that caIls end at the called number are not dispositive. The statutory sections upon 
which they rely were written to apply to specific situations, all ofwhich, as far as we can tell, 
involve traditional telephony connections between two called numbers, as opposed to the novel 
circumstance of Internet traffic.56 

16. Nor are we are persuaded by CLEC arguments that, because the Commission has 
treated ISPs as end users for purposes of the ESP exemption, an Internet call must tenninate at 
the ISP's point of presence.57 The Commission traditionally has characterized the link from an end 
user to an ESP as an interstate access service." In the MTSIWATS Market Structure Order, for 
instance, the Commission concluded ~at ESPs are "among a variety of users of access service" in 
that they "obtain local exchange services or facilities which are uSed. in part or in whole, for the 
purpose of completing interstate calls which transit its location and, commonly, another location 
in the exchange area. ,,59 The fact that ESPs are exempt from access charges and purchase their 
PSTN links through local tariffs does not transfonn the nature of traffic routed to ESPs. lbat the 
Commission exempted ESPs from access charges indicates its understanding that ESPs in fact use 
interstate access service; otherwise, the exemption would not be necessary.60 We emphasize that 
the Commission's decision to treat ISPs as end users for access charge purposes and, hence, to 
treat ISP-bound traffic as local, does not affect the Commission's ability to exercise jurisdiction 
over such traffic.61 

- ..;.. 

~ See, e.g., 47 V.S.c. §§ 222(d)(3), 223(a)(I), 27 I (c)(2)(B)(x), and 271(j). 

57 See, e.g., ACSI Comments at 5; Adelphia, et aI., Comments at 12-13; AL TS Letter at 6-7; ALTS Reply at 2, 
13; Cox Comments at 5; AOL Comments at 7-8; AT&T Comments at 4. 

51 See. e.g., MTSIWATS Marut Structure Order, 97 FCC 2d at 715; Amendments of Part 69 of the 
Commission's Rules Relating to Enhanced Service Providers, CC Docket No. 87-215, Notice of Proposed 
Rulemaking, 2 FCC Rcd 4305 (1987). 

" MTSIWATS Marut Structure Order, 97 FCC 2d at 860; see also Amendments of Part 69 of the 
Commission's Rules Relating to Enhanced Service Providers, CC Docket No. 87-215, Notice of Proposed 
Rulemaldng, 2 FCC Rcd 4305. 

to See, e.g., MTSIWATS MarUI Structure Order, 97 FCC 2d at 860. See also Access Charge Refonn, CC 
Docket No. 96-262, Notice of Proposed Rulemaking, II FCC Rcd 21354 at 21478 ("although ESPs may use 
incumbent LEC facilities to originate and terminate interstate caIls, ESPs should not be required to pay interstate 
access charges") (emphasis added). 

61 Indeed, the Eighth Circuit found that "the Commission has appropriately exercised its discretion to require 
an ISP to pay intrastate charges for its line and to pay the SLC . .. ,but not to pay the per-minute interstate access 
charge." Southwestern Bell Tel. Co. v. FCC, 153 F.3d at 543 (emphasis added). 
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17. CLECs also argue that the traffic they deliver to ISPs must be deemed either 
"telephone exchange serviceu62 or "exchange access.It6J They contend that ISP traffic cannot be 
"exchange access," because neither LECs nor CLECs assess toll charges for the service. CLEC 
delivery ofISP traffic is, therefore, according to CLECs, "telephone exchange service," a fonn of 
local telecommunications for which reciprocal compensation is due.64 As discussed ab:9Ye, 
however, the Commission consistently has characterized ESPs as "users ofaccess service" but has 
treated them as end users for pricing purposeS.65 Thus, we are unpersuaded by this argument. 

18. Having concluded that the jurisdictional nature of ISP-bound traffic is determined by 
the nature of the end-to-end transmis_sion between an end user and the Internet, we now must 
detennine whether that transmission constitutes interstate telecommunications. Section 2(a) of 
the Act grants the Commission jurisdiction over "all interstate and foreign communication by 
wire. ,,66 Traffic is deemed interstate "when the communication or transmission originates in any 
state, territory, possession of the United States, or the District ofColwnbia and tenninates in 
another state, territory, possession, or the District ofColwnbia.0t67 In a conventional circuit­
switched network. a call that originates and terminates in a single state is jurisdictionally 
intrastate, and a call that originates in one state and terminates in a different state (or country) is 
jurisdictionally interstate. The jurisdictional analysis is less straightforward for the packet­
switched network environment ofthe Internet.68 An Internet communication does not necessarily 
have a point of "termination" in the traditional sense. An Internet user typically communicates 

61 "Telephone exchange service" means "(A) service within a telephone exchange, or within a connected system 
of telephone exchanges within the same exchange area operated to furnish to subscribers intercommunicating 
service of the character ordinarily furnished by a single exchange, and which is covered by the exchange service 
charge, or (8) comparable service provided through a system of switches. transmission equipment, or other 
facilities (or combination thereof) by which a subscriber can originate and terminate a telecommunications 
service." 47 U.S_c. § 153(47). 

6) "Exchange access" is defined as "the offering of access to telephone exchange services or facilities for the 
purpose of the origination or termination of telephone toll services." 47 U.S.C. §153(16). "Telephone toll 
services" is defined as "telephone service between stations in different exchange areas for which there is made 8 

separate charge not included in contracts with subscribers for exchange service." 47 U.S.C. § 153(48) . 

.. See, e_g_, Adelphia, et 81., Reply at 5-9. 

61 MJSIWATS MarutStructure Order. 97 FCC 2d at 860; see also Amendments of Part 69 of the 
Commission's Rules Relating to Enhanced Service Providers, CC Docket No. 87-215, Notice of Proposed 
Rulemaking, 2 FCC Rcd 4305 (1987). See also 47 C.F.R. § 69.2(b) (defining "access service" as "services and 
facilities provided for the origination or termination of any interstate or foreign telecommunications"). 

66 47 U.S.C. § lS2(a). 

67 Universal Service Report to Congress, 13 FCC Rcd at 11555. 

61 See, e_g_, Kevin Werbach, Digital Tornado: The Internet and Telecommunications Policy, OPP Working 
PaperNo. 29, at 45 (Mar. 1997) (Digital Tornado). 
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with more than one destination point during a single Internet call, or "session," and may do so 
either sequentially or simultaneously. In a single Internet communication, an Internet user may, 
for example, access websites that reside on setvers in various states or foreign countries, 
communicate directly with another Internet user, or chat on-line with a group of Internet users 
located in the same local exchange or in another country.69 Further complicating the lY!atter of 
identifying the geographical destinations of Internet traffic is that the contents of popular websites 
increasingly are being stored in mUltiple setvers throughout the Internet, based on "caching" or 
website "mirroring" techniques,70 After reviewing the record, we conclude that, although some 
Internet traffic is intrastate, a substantial portion oflnternet traffic involves accessing interstate or 
foreign websites.71 

19. Although ISP-bound traffic is jurisdictionally mixed, incumbent LEes argue that it is 
not technically possible to separate the intrastate and interstate ISP-bound traffic.n In the current 
absence ofa federal rule governing inter-carrier compensation, however, we do not find it 
necessary to reach the question ofwhether such traffic is separable into intrastate and interstate 
traffic.7] 

20. Our detennination that at least a substantial portion of dial-up ISP-bound traffic is 
interstate does not., however, alter the current ESP exemption. ESPs, including ISPs, continue to 
be entitled to purchase their PSTN links through intrastate (local) tariffs rather than through 
interstate access tariffs.74 Nor, as we discuss below, is it dispositive of interconnection disputes 
currently before state commissions. 

69 See. e.g .. Digital Tornado at 45. See also Adelphia, et al., Reply at II n.21. 

70 See, e.g., MCI WoridCom Ex Parte at 7. 

7. See, e.g., Adelphia, et al., Comments at 22; Letter from Edward D. Young, Senior Vice President &. Deputy 
General Counsel for Bell Atlantic, and Thomas J. Tauke, Senior Vice President -- Government Relations for Bell 
Atlantic, to Hon. William E. Kennard, Chairman, FCC (July I, 1998) at An. 2; Compuserve Comments at 4; 
tener from B. Jeannie Fry, Director of Fcdcral Regulatory Affairs, SBC Communications, Inc., to Magalie R. 
Salas, Secretary, FCC (May 13,1998) Att. at 7; WoridCom Reply at 8-9. 

72 Even if it is technically impossible to separate the intrastate and interstate ISP traffic, it may be possible for 
LECs to detc:rmine whether dial-up traffic is in fact destined for an ISP. 

7l We note that in Section IV, infra, we seek comment on the separability of such traffic and whether the 
Commission should exercise exclusive jurisdiction over inter-carrier compensation for all ISP-bound traffic . 

.,. ESPs also have certain flat-rated interstate offerings available to them. See, e.g., GTE Telephone Operating 
Cos. GTOC Transmittal No. 1148, CC Docket No. 98-79, FCC No. 98-292. Memorandum Opinion and Order (reI. 
October 3D, 1998), recon. pending. 

14 

- _-A­

http:tariffs.74
http:websites.71
http:country.69


Federal Communications Commission FCC 99-38 

B. Inter-Carrier Compensation for Delivery of ISP-Bound Traffic. 

21. We find no reason to interfere with state commission findings as to whether reciprocal 
compensation provisions of interconnection agreements apply to ISP-bOlmd traffic, pending 
adoption of a rule establishing an appropriate interstate compensation mechanism. Wt; seek 
comment on such a rule in Section IV, below. 

22. Currently, the Commission has no rule governing inter-carrier compensation for ISP­
bound traffic. In the absence of such a rule, parties may voluntarily include this traffic within the 
scope of their intercoIUlection agreements under sections 251 and 252 of the Act. even if these 
statutory provisions do not apply as a matter of law. Where parties have agreed to include this 
traffic within their section 251 and 252 intercoIUlection agreements, they are bound by those 
agreements, as interpreted and enforced by the state commissions. 

23. Although we determine, above, that ISP-bound traffic is largely interstate, parties 
nonetheless may have agreed to treat the traffic as subject to reciprocal compensation. The 
Commission's treattnent of ESP traffic dates from 1983 when the Commission first adopted a 
different access regime for ESPs.7s Since then, the Commission has maintained the ESP 
exemption, pursuant to which it treats ESPs as end users under the access charge regime and 
permits them to purchase their links to the PSlN through intrastate local business tariffs rather ._ ..,.:. 
than through interstate access tariffs. As such. the Commission discharged its interstate 
regulatory obligations through the application oflocal business tariffs. Thus, although 
recognizing that it was interstate access, the Commission has treated ISP-bound traffic as though 
it were local. In addition, incumbent LECs have characterized expenses and revenues associated 
with ISP-bound traffic as intrastate for separations purposes.76 

24. Against this backdrop, and in the absence of any contrary Commission rule, parties 
entering into interconnection agreements may reasonably have agreed, for the purposes of 
determining whether reciprocal compensation should apply to ISP-bound traffic, that such traffic 
should be treated in the same maIIDer as local traffic. When construing the parties' agreements to 
determine whether the parties so agreed, state commissions have the opportunity to consider all 
the relevant facts, including the negotiation ofthe agreements in the context of this Commission's 
longstanding policy of treating this traffic as local, and the conduct ofthe parties pursuant to 
those agreements. For example, it may be appropriate for state commissions to consider such 
factors as whether incumbent LECs serving ESPs (including ISPs) have done so out of intrastate 

75 MTSIW A TS Market Structure Order, 97 FCC 2d at 715. 

76 Not all incumbent LECs characterize lnte!JU:t traffic as intrastate traffic for separations purposes. In 
January, 1998, SSC indicated that it planned to allocate 100 percent of the costs associated with Internet traffic, 
which it previously had classified as local, to the interstate jurisdiction. See Letter from S. Jeannie Fry, Director of 
Federal Regulatory Affairs, SSC ComrnWlications., Inc., to Ken Moran, Chief, AccoWlting and Audits Division. 
FCC (Jan. 20, 1998). 
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or interstate tariffs; whether revenues associated with those services were counted as intrastate or 
interstate revenues; whether there is evidence that incumbent LECs or CLECs made any effort to 
meter this traffic or otherwise segregate it from local traffic, particularly for the purpose of billing 
one another for reciprocal compensation; whether, in jurisdictions where incumbent LECs bill 
their end users by message units, incumbent LECs have included calls to ISPs in local_telephone 
charges; and whether, if ISP traffic is not treated as local and subject to reciprocal compensation, 
incumbent LECs and CLECs would be compensated for this traffic. These factors are illustrative 
only; state commissions, not this Commission, are the arbiters ofwhat factors are relevant in 
ascertaining the parties' intentions. Nothing in this Declaratory Ruling, therefore, necessarily 
should be construed to question any determination a state commission has made, or may make in 
the future, that parties have agreed to treat ISP-bound traffic as local traffic under existing 
interconnection agreements.77 Finally, we note that issues regarding whether an entity is properly 
certified as a LEC if it serves only or predominantly ISPs are matters of state jurisdiction.78 

25. Even where parties to interconnection agreements do not voluntarily agree on an 
inter-carrier compensation mechanism for ISP-bound traffic, state commissions nonetheless may 
determine in their arbitration proceedings at this point that reciprocal compensation should be 
paid for this traffic. The passage of the 1996 Act raised the novel issue of the applicability of its 
local competition provisions79 to the issue of inter-carrier compensation for ISP-bound traffic. 
Section 252 imposes upon state commissions the statutory duty to approve voluntarily-negotiated 
interconnection agreements and to arbitrate interconnection disputes. As we observed in the 
Local Competition Order, state commission authority over interconnection agreements pursuant 

77 This analysis is not inconsistent with our conclusion in the Local Competition Order that section 251 (b)(5) 
reciprocal compensation obligations should apply only to traffic that originates and tenninates within state-defined 
local calling areas. Local Competition Order. II FCC Red. at 16013. In so construing the statutory obligation. we 
did not preclude parties from agreeing to include interstate traffic (or non-local intrastate traffic) within the scope 
of their interconnection agreements. so long as no Commission rules were otherwise violated. See 47 U.S.C. § 
252( a)( I) (parties may negotiate and enter into a binding agreement without regard to the standards set forth in 
section 251(b) and (c». 

71 See. e.g .• Complaint of World Com Technologies. Inc. against New England Tel. and Tel. Co. for alleged 
breach of interconnection terms entered into under Section 251 and 252 of the Telecommunications Act of 1996, 
D.T.E. 97-116, at 13 (Mass. Comm'n October 26. 1998) (requesting information from parties regarding whether 
certain CLECs have been or are established solely (or predominantly) for the pwpose of delivering traffic to ISPs, 
particularly ISPs affiliated with the CLECs in question. and stating that these facts might affect such CLECs' 
regulatory status); Letter from B. Jeannie Fry. Director of Federal Regulatory Affairs, SBC Communications, Inc., 
to Magalie R. Salas, Secretary, FCC (May 13, 1998) at Tab 5 (carrier's webpage advertisement invites parties to 
offer "free internet access while getting paid for it"). We believe the state commissions are capable of assessing 
whether and to what extent these and other anomalous practices are 
inconsistent with the statutory scheme (e.g., definition of a carrier) and thereby outside the scope of any 
determination regarding inter-carrier compensation. 

19 See 47 U.S.c. §§ 251 , 252. 
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to section 252 "extends to both interstate and intrastate matters. H80 Thus the mere fact that ISP­
bound traffic is largely interstate does not necessarily remove it from the section 251fl52 
negotiation and arbitration process!1 However, any such arbitration must be consistent with 
governing federallaw.&2 While to date the Commission has not adopted a specific rule governing 
the matter, we note that our policy of treating ISP-bound traffic as local for purposes of-interstate 
access charges would, ifapplied in the separate context of reciprocal compensation, suggest that 
such compensation is due for that traffic. 

26. Some CLECs construe our rules treating ISPs as end users for purposes of interstate 
access charges as requiring the paymenlofreciprocaJ compensation for this traffic.l ) Incumbent 
LECs contend, however, that our rules preclude the imposition ofreciprocal compensation 
obligations to interstate traffic and that.. pursuant to the ESP exemption, LECs carrying ISP­
bound traffic are compensated by their end user customers - the originating end user or the ISP.i4 
Either of these options might be a reasonable extension of our rules, but the Commission has 
never applied either the ESP exemption or its rules regarding the joint provision of access to the 
situation where two carriers collaborate to deliver traffic to an ISP. As we stated previously, the 
Commission currently has no rule addressing the specific issue of inter-carrier compensation for 
ISP-bound traffic. as In the absence of a federal rule, state commissions that have had to fulfill 
their statutory obligation under section 252 to resolve interconnection disputes between 
incumbent LECs and CLECs have had no choice but to establish an inter-carrier compensation ._.;0,.; 

mechanism and to decide whether and under what circumstances to require the payment of 
reciprocal compensation. Although reciprocal compensation is mandated under section 251 (b)(5) 
only for the transport and termination of local traffic,16 neither the statute nor our rules prohibit a 
state commission from concluding in an arbitration that reciprocal compensation is appropriate in 

10 Local Competition Order, II FCC Rcd at 15544; see also id. at 15547 (sections 251 and 252 "address both 
interstate and intrastate aspects of interconnection, services, and access to unbundled network elements") . 

•, Id. 

D Cf 47 U.S.c. § 251(i} (''Nothing in this section shall be construed to limit or otherwise affect the 
Commission's authority under section 201."). 

IJ See note 26, supra, and accompanying text. 

114 See. e.g., Letter from Gary L. Phillips, Director of Legal Affairs. Ameritech, to Magalie Salas, Secretary, 
FCC (November 20, 1998). Ameritech argues, inter alia, that the Commission held in the Local Competition 
Order that reciprocal compensation does not apply to the transport and termination of interstate traffic. Id., An. A. 
at 6. It further argues that Commission rules do in fact address inter-carrier compensation for ISP traffic. In the 
usual case, two LECs jointly providing interstate access service share access revenues; because the Commission 
exempts ISPs from the payment of access charges, however. LECs carrying ISP traffic are limited 
to revenues they collect from their end user customers. Id., Att. A. at 7. 

I.S We seek comment on an appropriate compensation mechanism in Section IV, below. 

16 See 47 C.F.R. 51.701(a}; Local Compeli/ion Order, 11 FCC Rcd at 16013. 
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certain instances not addressed by section 2SI(b)(S), so long as there is no conflict with governing 
federallaw.17 A state commission's decision to impose reciproca1 compensation obligations in an 
arbitration proceeding - or a subsequent state commission decision that those obligations 
encompass ISP-bound traffic - does not conflict with any Commission rule regarding ISP-bound 
traffiC.11 By the same token, in the absence of governing federal law, state commissiops.also are 
free not to require the payment ofreciprocal compensation for this traffic and to adopt another 
compensation mechanism. 

27. State commissions considering what effect, if any, this Declaratory Ruling has on their 
decisions as to whether reciprocal compensation provisions of interconnection agreements apply 
to ISP-bound traffic might conclude, depending on the bases of those decisions, that it is not 
necessary to re-visit those determinations. We recognize that our conclusion that ISP-bound 
traffic is largely interstate might cause some state commissions to re-examine their conclusion that 
reciprocal compensation is due to the extent that those conclusions are based on a finding that this 
traffic terminates at an ISP server, but nothing in this Declaratory Ruling precludes state 
commissions from determining, pursuant to contractual principles or other legal or equitable 
considerations, that reciprocal compensation is an appropriate interim inter-carrier compensation 
rule pending completion of the rulemaking we initiate below. 

JV. Notice of Proposed Rulemaking (CC Docket No. 99-68) 

A. Discussion. 

28. We do not have an adequate record upon which to adopt a rule regarding inter-carrier 
compensation for ISP-bound traffic. We do believe, however, that adopting such a rule to govern 
prospective compensation would serve the public interest. As a general matter, we tentatively 
conclude that our rule should strongly reflect our judgment that commercial negotiations are the 
ideal means of establishing the terms of interconnection contracts. We seek comment on two 
alternative proposals for implementing such a regime. Until adoption of a final rule, state 
commissions will continue to determine whether reciprocal compensation is due for this traffic. 
As discussed above, the Commission's holding that parties' agreements, as interpreted by state 

r7 As noted, section 25 I (b)(5) of the Act and our rules promulgated pursuant to that provision concern inter­
carrier compensation for interconnected local telecommunications traffic. We conclude in this Declaratory Ruling, 
however, that ISP-bound traffic is non-local interstate traffic. Thus, the reciprocal compensation requirements of 
section 25 l(b)(5) of the Act and Section 5 I, SUbpart H (Reciprocal Compensation for Transport and Termination 
of Local Telecommunications Traffic) of the Commission's rules do not govern inter-camer compensation for this 
traffic. As discussed, supra, in the absence a federal rule, state commissions have the authority under section 252 
of the Act to determine inter-carrier compensation for ISP-bound traffic. 

U As noted, in other contexts we have directed the states to treat such traffic as local. See ESP Exemption 
Order, 3 FCC Rcd 2631,2635 n.8, 2637 n.53. 
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commissions, should be binding also applies to those state commissions that have not yet 
addressed the issue. 

29. For the traffic at issue here, we tentatively conclude that a negotiation process, driven 
by market forces, is more likely to lead to efficient outcomes than are rates set by regulation. In 
addition. setting a rate by regulation appears unwise because the actual amounts, need for, and 
direction of inter-carrier compensation might reasonably vary depending on the underlying 
commercial relationships with the end -user, and who ultimately pays for transmission between its 
location and the ISP.89 We acknowledge that, no matter what the payment arrangement, LECs 
incur a cost when delivering traffic t~ an ISP that originates on another LEC's network. We 
believe that efficient rates for inter-carrier compensation for ISP~bound traffic are not likely to be 
based entirely on minute-of-use pricing structures. In particular, pure minute-of-use pricing 
strucrures are not likely to reflect accurately how costs are incurred for delivering ISP-bound 
traffic. For example, flat-rated pricing based on capacity may be more cost-based. Parties also 
might reasonably agree to rates that include a separate call set-up charge, coupled with very low 
per-minute rates. These economic characteristics of this traffic are likely to make voluntary 
agreements among the parties easier to reach. For these reasons, we propose that inter-carrier 
compensation rates for ISP-bound traffic be based on commercial negotiations undertaken as part 
of the broader interconnection negotiations between incumbent LECs and CLECs. We seek 
comment below on two alternative proposals to govern the negotiations with respect to ISP­
bound traffic. 

30. We tentatively conclude that, as a matter of federal policy, the inter-carrier 
compensation for this interstate telecommunications traffic should be governed prospectively by 
interconnection agreements negotiated and arbitrated under sections 251 and 252 of the Act. 
Resolution of failures to reach agreement on inter-carrier compensation for interstate ISP-bound 
traffic then would occur through arbitrations conducted by state commissions, which are 
appealable to federal district courts. As with other issues on which panies petition state 
commissions for arbitration under section 252 of the Act, if a state commission fails to act, the 
Commission will assume the responsibility of the state commission within 90 days of being 
notified ofsuch failure.90 This proposal could help facilitate the policy goals set forth above by 
forcing the panies to hold a single set of negotiations regarding rates, terms, and conditions for 
interconnected traffic and to submit all disputes regarding interconnected traffic to a single 
arbitrator. We seek comment on this tentative conclusion. 

19 When an end user effectively purchases a telecommunications-based service from more than one service 
provider, it can pay for the costs of tile underlyipg telecommunications either directly to the telecommunications 
service provider, or indirectly through the other service provider, which in twn pays the telecommunications 
provider. Both sets of arrangements exist today. 

90 47 U.S.C. § 2S2(e)(S). 
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31. We also seek comment on an alternative proposal that we adopt a set of federal rules 
governing inter-camer compensation for ISP-bound traffic pursuant to which parties would 
engage in negotiations concerning rates, tenus, and conditions applicable to delivery of interstate 
ISP-bound traffic. These negotiations would commence on the effective date of the adopted rule 
but could proceed in tandem with broader interconnection negotiations between the piUties. We 
realize, however, that the success of any negotiation over rates is likely to depend on the 
availability of the swift and certain resolution of disputes, and the structure of the resolution 
process. For example, the Commission, through delegation to the Common Carrier Bureau, 
might resolve such disputes, at the request of either party, through an arbitration-like process, 
following a discrete period ofvoluntary negotiation. We seek comment on how such an approach 
would operate procedurally and what costing standards the Commission might use in arbitrating 
disputes. We also seek comment on how this proposal compares with a broad interconnection 
negotiation in which most disputes are resolved by a state arbitrator but disputes regarding ISP­
bound traffic are resolved through a federal arbitration-like process. We also seek comment on 
whether it is possible, as a technical matter, to segregate intrastate and interstate ISP-bound traffic 
and whether any federal rules we adopt should apply to all intrastate and interstate ISP-bound 
traffic. 

32. We also seek comment on whether the Commission has the authority to establish an 
arbitration process that is final and binding and not subject to judicial review. For instance, we 
note that parties might agree to binding arbitration pursuant to the Administrative Dispute 
Resolution Act. 91 We seek comment on whether and how such a system should be implemented. 
In particular, we seek comment on the desirability of arbitration before an arbitrator selected by 
the parties, as provided by the Administrative Dispute Resolution Act, as opposed to a federal or 
state decision-maker.92 

33. We also invite parties to submit alternative proposals for inter-carrier compensation 
for interstate ISP-bound traffic that will advance our policy goals in this area. For example, 
Ameritech has proposed basing inter-camer compensation for ISP-bound traffic on sharing the 
incumbent LEC's revenue associated with the interconnected ISP-bound traffic.93 We also request 
parties to comment on how any alternatives they propose will advance the Commission's goals of 
ensuring the broadest possible entry of efficient new competitors, eliminating incentives for 
inefficient entry and irrational pricing schemes, and providing to consumers as rapidly as possible 
the benefits of competition and emerging technologies. 

91 Administrative Dispute Resolution Act, Pub. L. No. 101-552, 104 Stat. 2738, codified at 5 U.S.C. § 571 et 
seq. 

91 See 5 U.S.C. § 517. 

93 See Letter from Gary L. Phillips, Director of Legal Affairs, Amcritech, Inc., to Magalic R. Salas. Secretary. 
FCC (July 17, 1998). 
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34. We are aware that disputes may arise regarding various terms and conditions for 
inter-carrier compensation for ISP-bound traffic. Although many such disputes could be resolved 
through a negotiation and arbitration process, we seek comment on whether there are any issues 
under our two proposals above that we can and should address in the first instance through rules 
rather than through arbitration. We request parties to comment on the need for rules ~ning to 
such matters and. to the extent that parties believe that rules are appropriate, the substance and 
degree of specificity of such rules. We emphasize, however, that we do not seek comment on 
whether interstate access charges should be imposed on ESPs as part of this proceeding. We 
recently reaffirmed that exemption in the Access Charge Reform Order, and we do not reconsider 
it here.94 

35. Pursuant to section 252(i) of the ACt,9S interconnection agreements often have clauses 
(often referred to as "most-favored nation" or "MFN" provisions) that allow parties to select, to 
varying degrees of specificity, provisions from other parties' interconnection agreements with that 
particular LEe. We understand that an arbitrator recently permitted a CLEC to exercise MFN 
rights to opt into an interconnection agreement that an incumbent LEC previously had negotiated 
with another CLEe.96 That interconnection agreement, executed in July 1996, has a three-year 
term. The arbitrator concluded that the new CLEC was entitled to opt into the agreement for a 
new three-year term, thus raising the possibility that the incumbent LEC might be subject to the 
obligations set forth in that agreement for an indeterminate length oftime, without any 
opportunity for renegotiation, as successive CLECs opt into the agreement.97 We seek comment, 
therefore, on whether and how section 252(i) and MFN rights affect parties' ability to negotiate or 
renegotiate terms of their interconnection agreements. 

36. As discussed above, not all ISP-bound traffic is interstate. We seek comment on 
whether we should adopt rules for the interstate traffic that would coexist with state rules 
governing the intrastate traffic, or whether it is too difficult or inefficient to separate intrastate 
ISP-bound traffic from interstate ISP-bound traffic. We further seek comment on the technical 
and practical implications of requiring the separation of intrastate and interstate ISP-bound traffic. 
In addition, we seek comment on the implications of various proposals regarding inter-carrier 
compensation for ISP-bound traffic on the separations regime, such as the appropriate treatment 
of incumbent LEC revenues and payments associated with the delivery of such traffic. This 
Commission is mindful of concerns that our jurisdictional analysis may result in allocation to 

,. Access Charge Reform Order, 12 FCC Red at 16133. 

'5 47 U.S.c. § 2S2(i). 

96 See Lener from Michael E. Glover, Associate General Counsel, Bell Atlantic, to Magalie R. Salas, Secretary. 
FCC (October 28, 1998), at 2, An. 3 at 6-8. 

91 Jd 
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different jurisdictions ofthe costs and revenues associated with ISP-bound traffic:· and we wish 
to make clear that we have no intention ofpennitting such a mismatch to occur. With respect to 
current arrangements, we note that this order does not alter the long-standing detennination that 
ESPs (including ISPs) can procure their connections to LEC end offices under intrastate end-user 
tariffs, and thus for those LECs subject to jurisdictional separations both the costs and Jbe­
revenues associated with such connections will continue to be accounted for as intrastate. 

B. Procedural Matters. 

1. Ex Parte Presentations. 

37. This Notice of Proposed Rulemaking is a pennit-but-disdose notice-and-comment 
rulemaking proceeding. Ex Parte presentations are pennitted, in accordance with the 
Commission's rules, provided that they are disclosed as required.99 

2. Initial Regulatory Flexibility Analysis. 

38. As required by the Regulatory Flexibility Act (RFA);OO the Commission has prepared 
this Initial Regulatory Flexibility Analysis (IRFA) of the possible significant economic impact on 
small entities by the policies and rules proposed in the Notice ofProposed Rulemaldng (Notice). 
Written public comments are requested on the IRF A. These comments must be filed by the 
deadlines for comment on the remainder of the Notice, and should have a separate and distinct 
heading designating them as responses to the IRF A. The Commission will send a copy of the 
Notice, including the IRF A, to the Chief Counsel for Advocacy of the Small Business 
Administration (SBA), in accordance with the RFA, 5 U.S.C. § 603(a). 

39. Needfor and Objectives ofthe Proposed Rules. We tentatively conclude that we 
should adopt a rule regarding inter-carrier compensation for ISP-bound traffic that strongly 
reflects OUI' judgment that commercial negotiations are the ideal means of establishing the tenns of 
interconnection contracts. We seek comment on two alternative proposals for implementing such 
a regime. Until adoption of a final rule, state commissions will continue to detennine whether 
reciprocal compensation is due for this traffic. In light of comments received in response to the 
Notice, we might issue new rules or alter existing rules. 

n See Letter from James Bradford Ramsay, Assistant General Counsel, National Association of Regulatory 
Utility Commissioners, to MagaJie R. Salas, Secretary, FCC (December 14, 1998). 

~ See general/y47 C.F.R. §§ 1.1200, 1.1204.1.1204, 1.1206. 

100 See 5 U.S.C. § 603. The RFA, see 5 U.S.C. § 601 et seq., has been amended by the Contract With America 
Advancement Act of 1996. Pub. L. No.1 04-121, 110 Stat. 847 (1996) (CW AAA). Title II of the CW AAA is the 
Small Business Regulatory Enforcement Fairness Act of 1996 (SBREFA). 
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40. Legal Basis. The legal basis for any action that may be taken pursuant to the Notice 
is contained in Sections 1,2,4,201,202,274, and 303(r) of the Communications Act of 1934, as 
amended, 47 U.S.C. §§ 151,152, 154,201,202,251,252, and 303(r). 

41. Description and Estimate ofthe Number ofSmall Entities That May Be 4fJected by 
the Notice ofProposed Rulemaking. The RF A directs the Commission to provide a description 
of and, where feasible, an estimate ofthe number of small entities that might be affected by 
proposed rules. The RFA defines the -tenn "small entity" as having the same meaning as the terms 
"small business," "small organization," and "small business concern" under Section 3 ofthe Small 
Business Act. 101 A small business concern is one which: (1) is independently owned and 
operated; (2) is not dominant in its field of operation; and (3) satisfies any additional criteria 
established by SBA. 102 The SBA has defined a small business for Standard Industrial 
Classification (SIC) category 4813 (Telephone Communications, Except Radiotelephone) to be an 
entity with no more than 1,500 employees. IO] Consistent with prior practice, we here exclude 
small incumbent local exchange carriers (LECs) from the definition of "small entity" and "small 
business concern."I04 Although such a company may have 1,500 or fewer employees and thus fa]] 
within the SBA's definition ofa small telecommunications entity, such companies are either 
dominant in their field of operations or are not independently owned and operated. Out of an 
abundance of caution, however, for regulatory flexibility analysis purposes, we will consider small 
incumbent LECs within this present analysis and use the tenn "small incumbent LECs" to refer to 
any incumbent LEe that arguably might be defined by SBA as a small business concern. 

42. Total Number ofTelephone Companies Affected. The United States Bureau of the 
Census (the Census Bureau) reports that at the end of 1992, there were 3,497 firms engaged in 
providing telephone services, as defined therein, for at least one year}OS This number includes a 
variety of different categories of carriers, including local exchange carriers (both incumbent and 
competitive), interexchange carriers, competitive access providers, cellular carriers, mobile service 
carriers, operator service providers, pay telephone operators, PCS providers, covered SMR 
providers, and resellers. It seems certain that some of those 3,497 telephone service finns may 
not qualify as small entities because they are not "independently owned or operated."I06 For 

101 See 5 U.S.C. § 60 I (3) (incorporating by reference the definition of "small business concern" in 
5 U.S.C. § 632). The Commission may also develop additional definitions that arc: appropriate to its activities. 

102 15 U.S.C. § 632. 

10) See 13 C.F.R. § 121.20l. 

104 See, e.g .• Local Competition Order, 1 1 FCC Rcd at 16150. 

lOS United States Department of Commerce, Bureau of the Census, 1992 Census o/Transportation. 
Communications. and Utilities: Establishment and Firm Size, at Finn Size 1-123 (1995) (1992 CenslU). 

106 IS U.S.c. § 632(a)(I). 
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example, a pes provider that is affiliated with an interexchange carrier having more than 1,500 
employees would not meet the definition of a small business. It seems reasonable to conclude, 
therefore, that fewer than 3,497 telephone service finns are either smaIl entities or smaIl 
incwnbent LECs that may be affected by this Notice. 

-
43. Local Exchange Carriers. Neither the Commission nor the SBA has developed a 

definition of small providers of local exchange services. The closest applicable definition under 
the SBA's rules is for telephone communications companies other than radiotelephone (wireless) 
companies. The most reliable source of information regarding the nwnber of LECs nationwide of 
which we are aware appears to be the data that we collect annually in connection with the 
Telecommunications Relay Service (TRS).I07 According to our most recent data, 1,371 
companies reported that they were engaged in the provision of local exchange services.IOI 

Although it seems certain that some of these carriers are not independently owned and operated, 
or have more than 1,500 employees, or are dominant, we are unable at this time to estimate with 
greater precision the nwnber ofLECs that would qualifY as small business concerns under the 
SBA's definition. Consequently, we estimate that fewer than 1,371 small providers of local 
exchange service are small entities or small incwnbent LECs that may be affected by the Notice. 

44. Description ofProjected Reporting. Recordkeeping and Other Compliance 
Requirements. As a result of rules that we may adopt, incwnbent LECs and CLECs may be 
required to discern the amount of traffic carried on their networks that is bound for ISPs. In 
addition, such incumbent LECs and entrants may be required to produce information regrading 
the costs of canying ISP-bound traffic on their networks. 

45. Steps Taken to Minimize Significant Economic Impact on Small Entities, and 
Alternatives Considered. As noted above, we propose to adopt rules that may require incumbent 
LECs and CLECs to discern the amount of traffic carried on their networks that is bound for 
ISPs:09 We anticipate that if we adopt such rules, incumbent LECs and CLECs, including small 
entity incumbent LEC and CLECs, will be able to receive compensation for the delivery oflSP­
bound traffic that they might not otherwise receive. The Notice also requests comment on 
alternative proposals. 

46. Federal Rules that May Duplicate, Overlap, or Conflict with the Proposed Rules. 
None. 

lin FCC, Telecommunications Industry Revenue: TRS Fund Worksheet Data, Figure 2 (Number o/Carriers 
Paying into the TRS Fund by Type o/Carrier) (Nov. 1991). 

101 Id. 

109 See ~ 28-36, supra. 
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3. Comment Filing Procedures. 

47. Pursuant to Sections 1.415 and 1.419 of the Commission's rules, 47 C.F.R. §§ 1.415, 
1.419, interested parties may file comments on or before April 12, 1999, and reply comments on 
or before April 27, 1999. Comments may be filed using the Commission's Electronic ~omment 
Filing System (ECFS) or by filing paper copies. liD 

48. Comments filed through the ECFS can be sent as an electronic file via the Internet to 
<http://www.fcc.gov/e-fiIe/ecfs.html>. Generally, only one copy ofan electronic submission must 
be filed. Ifmultiple docket or rule~ng numbers appear in the caption of this proceeding, 
however, commenters must transmit one electronic copy of the comments to each docket or 
rulemaking number referenced in the caption. In completing the transmittal screen, commenters 
should include their full name, Postal Service mailing address, and the applicable docket or 
rulemaking number. Parties may also submit an electronic comment by Internet e-mail. To get 
filing instructions for e-mail comments, commenters should send an e-mail message to 
ecfs@fcc.gov and include "get form <your e-mail address>" in the body of the message. A 
sample form and directions will be sent in reply. 

49. Parties that choose to file by paper must file an original and four copies of each filing. 
All filings must be sent to the Commission's Secretary, Magalie Roman Salas, Office of the 
Secretary, Federal Communications Commission, 445 Twelfth St., S.W., Room TW-A325, 
Washington, DC 20554. 

50. Parties that choose to file by paper should also submit their comments on diskette. 
These diskettes should be submitted to: Wanda Harris, Federal Communications Commission, 
Common Carrier Bureau, Competitive Pricing Division, 445 Twelfth St, S.W., Fifth Floor, 
Washington, DC 20554. Such a submission should be on a 3.5 inch diskette fonnatted in an mM 
compatible format using WordPerfect 5.1 for Windows or compatible software. The diskette 
should be accompanied by a cover letter and should be submitted in "read only" mode. The 
diskette should be clearly labelled with the commenter's name, proceeding (including the docket 
number in this case, CC Docket No. 99-68); type ofpleading (comment or reply comment); date 
of submission; and the name of the electronic file on the diskette. The label should also include 
the following phrase "Disk Copy - Not an Original." Each diskette should contain only one 
party's pleadings, preferably in a single electronic file. In addition, commenters must send diskette 
copies to the Commission's copy contractor, International Transcription Service, Inc., 1231 20th 
Street, N.W., Washington, DC 20036. 

110 See Electronic Filing ofDocuments in Rulemaking Proceedings. 63 Fed. Reg. 24,121 (1998). 
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v. Ordering Clauses 
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51. Accordingly, IT IS ORDERED, pursuant to Sections 1, 4(i) and 0),201-209, 251, 
252, and 403 of the Communications Act, as amended, 47 U.S.C. §§ 151, 154(i), 154(j), 201­
209,251,252 and 403, that this Notice ofProposed Rulemaking IS HEREBY ADOPTED and 
comments ARE REQUESTED as described above. 

~ 

52. IT IS FURTIIER ORDERED that the Commission's Office of Public Affairs, 
Reference Operations Division, SHALL SEND a copy of this Notice of Proposed Rulemaking, 
including the Initial Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of the 
Small Business Administration. 

FEDERAL COMMUNICATIONS COMMISSION 

Magalie Roman Salas 
Secretary 

- '''' 
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Separate Statement 

of 


Commissioner Susan Ness 


Re: 	 implementation ofthe Local Competition Provisions in the Telecommunications Act of 
1996 (CC Docket 96-98); and Inter-can'ier Compensation/or ISP-Bound Traffic (CC 
Docket No. 99-68) 

This proceeding is one of unusual importance and unusual complexity. 

The debate over reciprocal compensation for ISP-bound traffic is important for three main 
reasons. First, the issues we review here involve access to the Internet, a unique, extraordinary, 
and ever-evolving national and international network of networks that is rapidly transforming 
communication, commerce, and communities. Second, reciprocal compensation may substantially 
affect the nature and the extent of local telephone competition, which was a principal objective of 
the Telecommunications Act of 1996. Third, any decision in this area may affect relationships 
between state and federal regulatory authorities, who must work in harmony to achieve successful . _...... 

implementation of the Telecommunications Act. 

The debate is complex because it involves the application of legal precedents from the early 1980s 
to services and camer arrangements that were unimaginable only a few short years ago, as well as 
provisions of the 1996 Act that have already led to considerable controversy and litigation. We 
must grapple with equities that may be quite different when viewed prospectively than when 
viewed retrospectively. A further complication is that reciprocal compensation involves certain 
issues that can better be assessed by state public utility commissions than by the FCC, and yet it 
also implicates important national interests affecting access to an interstate (and international) 
service. 

At the end of the day, however, I believe the case boils down to elementary and straightforward 
propositions. Switched network telephone calls to Internet service providers are inherently 
interstate, which is the decision most consistent with our prior creation of an ESP exemption from 
interstate access charges -- and with the interstate and international nature of the Internet. But to 
say this is not to overrule, undermine, or prevent state commission decisions that construe 
interconnection agreements to require reciprocal compensation for ISP-bound traffic. It was, and 
remains, reasonable for the states (and federal district courts) to so rule, given our prior decisions 
-- and the practices of the ILECs themselves - to treat this traffic as 10ca1.' 
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And. although we are declaring that there are national interests that must be respected on a going­
forward basis, it may well be that these interests can be protected without changing the long­
standing decision to treat this traffic as local. One could readily imagine, for example, that states 
will not seek to assess per-minute fees on Internet-bound calls, just as the FCC has repeatedly 
resisted entreaties to do so. One can also reasonably foresee that, even if ISP-bound traffic 
continues to be handled by the state commissions under the usual 2511252 process, the parties 
themselves (in voluntarily negotiated agreements) or the state commissions (if called upon to 
arbitrate agreements between incwnbents and new entrants) will in future agreements a.ddress the 
issues associated with ISP-bound traffic in ways that avoid some of the obvious anomalies and 
competitive distortions that may result from some of the current ILEC-CLEC arrangements. 

In short, I believe the decision we have adopted is one that (1) comports with the law, (2) is fair 
both to incwnbent local exchange carriers and to competitive local exchange carriers, (3) does not 
unravel the core determinations of the more than two dozen state commissions that have 
addressed this issue, (4) sets the stage for future determinations that will eliminate or at least 
attenuate any anomalies inherent in current compensation anangements, and (5) preserves this 
Commission's ability to safeguard the innovative, competitive, and unregulated character of the 
Internet. I hope that parties responding to the Notice of Proposed Rulemaking will focus on ways 
in which all of these objectives may continue to be advanced. 
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SEPARATE STATEMENT OF COMMISSIONER MICHAEL K. POWELL, 

CONCURRING 


-
Re: 	 Declaratory Ruling in CC Docket No. 96-98 and Notice ojProposed Rulemaking in CC 

Docket No. 99-68, Implementation oJthe Local Competition Provisions in the 
Telecommunications Act oJ1996 (CC Docket No. 96-98) and Inter-Carrier 
Compensationfor ISP-Bound Traffic (CC Docket No. 99-68). 

I write separately to explain the bases upon which I concur in this action. Specifically, 
based on the long inquiry that has led to our action today, I agree with the majority that LEC-to­
LEC Internet-bound traffic is properly classified as jurisdictionally interstate. Because of this 
agreement, and in light of the serious govemmentaI interests implicated, I believe it is appropriate 
for the Commission to consider whether the current method of determining intercarrier 
compensation for this traffic at the state level continues to be appropriate. I believe, however, 
that in a welJ-meaning effort to preserve existing state decisions regarding reciprocal 
compensation for this traffic, we have strayed into areas best left to state authorities and may have 
unwittingly muddled our jurisdictional analysis. 

,-'-~ 

As the attached decision correctly points out, a number of the Commission's precedents 
indicate that the jurisdictional nature of communications should be determined by the end points 
of the communication (i.e., by looking at the entire communication as "one call "). I believe this 
method of evaluating jurisdiction remains valid and important, especially considering the growing 
number of creative and complex methods for transmitting and transporting communications. 
Indeed, the challenge of packet networks is that they make it nearly impossible (at present) to 
trace accurately the route of a single communication to its destination, especialJy given that each 
packet of which the communication is comprised may take a different route before reassembling 
at the intended destination. These and other technological developments will continue to frustrate 
traditional geographic boundaries. 

Our decision that LEC-to-LEC Internet-bound traffic is interstate in nature fundamentally 
calls into question a number of state decisions that applied reciprocal compensation to LEC-to­
LEC Internet-bound traffic based primarily or exclusively on the view, which we herein reject, 
that this traffic is local. I agree with the majority that this conclusion does not, in itself, dictate 
how or whether carriers of this traffic should be compensated, nor does this conclusion determine 
whether this Commission or state commissions should establish compensation arrangements. I 
likewise agree that not all state decisions to apply reciprocal compensation to this traffic share this 
basis, and that, as a general matter, there may be other bases upon which state commissions could 
continue these compensation schemes e~en after the action we take here. 

But even given the fact that our decision today does not necessarily undermine each of the 
state decisions, I think the most prudent course would have been for us to decline to speculate on 
what bases there may be for upholding those decisions. The decisions themselves are not before 
us and it is properly for state authorities to explore the ramifications of our action today on those 



decisions. Furthermore, having reviewed a nwnber of the state decisions in this area, I am 
persuaded that the underlying facts, analytical underpinnings and applicable law vary enormously 
from state to state. We cannot, even in the most carefully worded or sweeping dicta, address all 
of these variations meaningfully. 

That said, I might suppon some of the majority's suggested rationales for presen::ing 
existing state decisions, but cannot embrace others because I am unpersuaded either thilt they are 
sensitive to the wide variations in the facts, analysis and legal contexts or that the benefits ofsuch 
rationales substantially exceed their potential risks. I put in the first category the view that state 
decisions applying reciprocal compensation to LEC-to-LEC Internet-bound traffic should be 
preserved where the state or reviewing court finds that the parties agreed to compensate each 
other for this traffic in this way. Sections 251 and 252 of the Act express a clear preference for 
negotiations as the primary method for carriers to determine the terms of interconnection, and the 
Act allows parties to agree even to terms that do not satisfy the requirements of these sections. 
Thus, I firmly believe that if a state commission or court interpreting state law determines that 
carriers agreed to apply reciprocal compensation to this traffic, those carriers should be held to 
the terms of their agreement. Furthermore, I have no strong objection to our dicta to the extent it 
suggests that state commissions or reviewing courts may identify other justifications for 
preserving state decisions to apply reciprocal compensation to this traffic under state law. Ifwe 
had included only this rationale as a basis upon which states could uphold their existing decisions, 
my concerns with our decision today would have been significantly reduced. 

But rather than merely acknowledging generally the possibility of state law bases on which 
we believe such agreements can be sustained, we have chosen to proffer other specific bases. I 
am concerned, however, that the other theories proffered here are legally and analytically 
unsound, may prospectively hinder our ability to address the public policy concerns that led us to 
assen jurisdiction here in the first place, and yet do very little retroactively to preserve state­
sanctioned agreements. As such, I decline to subscribe to cenain of the dicta in our decision. 

First., I decline to subscribe to any suggestion that the state decisions could be preserved 
based on the theory that we had essentially delegated responsibility to state commissions to 
approve or determine compensation arrangements for LEC-to-LEC Internet-bound traffic. 
Unquestionably, we have in the past declined to apply cenain types ofexisting federal 
compensation or charges to traffic flowing to enhanced service providers (ESPs) from individual 
LECs. As the decision appears to acknowledge, however, we have never made a conscious, 
affirmative choice to defer in similar fashion to local compensation measures for the situation we 
face here (i.e., intercarrier compensation for LEC-to-LEC Internet-bound traffic). I do not 
question that a state may have understandably analogized the ESP precedent to this case. But no 
matter how apt the analogy to the facts before us now, one cannot asswne delegated authority by 
analogy. Thus, I cannot suppon any suggestion that the Commission has heretofore delegated 
authority to state commissions to impose reciprocal compensation on this traffic. 

. - .,;,;; 



Second, I decline to subscribe to the dicta in this decision to the extent it suggests that the 
state decisions can be preserved because state commissions and this Commission share jurisdiction 
for implementing the sections 251 and 252 of the Act 

I fully agree that the states, to the extent they acted pursuant to their statutory obligation 
to arbitrate and approve interconnection agreements, acted reasonably in the absence of !Lclear 
federal rule. Nonetheless, I fail to see how such reasonableness will be a defense to clalms that 
our jurisdictional analysis conflicts with that of a state. Such reasonableness does little to 
preserve those state decisions most likely to be disturbed by our "one call" jurisdictional ana1ysis, 
namely, decisions based primarily or exclusively on a "two call" theory. In short, I think touching 
on the issue of shared jurisdiction muddles our conclusion that there is federal jurisdiction with 
respect to these questions.' I remain open to considering any reasonable compensation scheme 
(including delegating authority to states) but would have preferred to do so on the basis of our 
interstate authority, rather than on shared jurisdiction. 

In closing, I wish to note that I would have preferred to avoid making tentative conclusions 
in the Notice section oftoday's decision. Indeed, in light of the complexity of the analysis, the 
importance of the issues and the long inquiry leading up to this decision, some may find it strange 
that our tentative conclusion in favor of state-level arbitrations would leave the method of 
establishing intercarrier compensation for this traffic virtually unchanged. I encourage 
commenters to provide information on both sides of this important issue so that we can assess 
more fully which compensation scheme is best. 

For these reasons, I cannot fully support our decision today, and thus I concur in it. I wish 
to commend, however, my colleagues and our dedicated staff for their diligence and patience in 
wrestling with these knotty legal and policy issues. 
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SUMMARY 

In February 1999, the Federal Communications Commission ("FCC") declared that telephone traffic bound 
for Internet service providers ("ISP-bound traffic") and thence onward to Internet websites is a single 
interstate call ("one call") and is therefore subject to FCC jurisdiction under the 1996 Telecommunications 
Act (" 1996 Act"). The FCC's "one call" ruling effectively undercut the jurisdictional claim of any state 
utility regulatory agency over ISP-bound traffic, insofar as an agency asserted that calls to Internet websites 
were severable into two components : (I) one call terminating at the ISP and (2) a subsequent call 
connecting the ISP and the target Internet website. The FCC did not judge state regulators' decision that 
rested on other bases, apart from noting that decisions resting on state contract law or other legal or 
equitable considerations "might" still be valid unt il the FCC issued a final rule on the matter. 

In MCI WorldCom Technologies, Inc., D.T.E. 97-116 (1998) ("Order"), relying on prior FCC's decisions 
that seemed to give greater scope for state jurisdiction over ISP-bound traffic, the Department of 
Telecommunications and Energy ("Department") had earlier ruled in favor of MCI WorldCom (a 
competit ive local exchange carrier or "CLEC") upon its complaint that the interconnection agreement with 
Bell Atlantic-Massachusetts, under Section 251 of the 1996 Act, required the payment of reciprocal 
compensation for handling one another's ISP-bound traffic. The Order held that this interconnection 
agreement requ ired reciprocal compensation for terminating ISP-bound traffic. The express and exclusive 
basis for the holding was (a) that the link between caller and ISP in ISP-bound traffic was jurisdictionally 
severable from the continuing link onward from the ISP to the target Internet site, (b) that ISP-bound traffic 
was thus "local" under the 1996 Act and the interconnection agreement, and (c) that ISP-bound traffic was, 
therefore, subject to Department jurisdiction as an intrastate rather than an interstate call. The Department 
noted that other CLECs' interconnection agreements with Bell Atlantic contained identical provisions and 
directed Bell Atlantic to treat them accordingly. The Department's Order claimed no other basis for its 
assertion of state jurisdiction over ISP-bound traffic (i.e., it asserted no jurisdictional claim based on state 
contract law or other legal or equitable considerations, such as the FCC had noted might underpin some 
state decisions). 

In March, Bell Atlantic moved the Department to modify its Order in light of the FCC's ruling. After 
considering the motion and responsive comments, the Department today concludes that the FCC rul ing has 
superseded its own 1998 Order and has struck down the sole and express basis for its assertion of state 
jurisdiction over ISP-bound traffic. The net effect of the FCC's ruling is to nullify MCI WorldCom 
Technologies, Inc., D.T .E. 97-116. Relying, then, on Section 252 of the 1996 Act, the Department has 
directed Bell Atlantic and the CLECs to negotiate their renewed dispute over payment for handling each 
other's ISP-bound traffic . The Department has offered to mediate the dispute, if necessary, and to arbitrate 
the matter, if required to. 

To guide the parties in their negotiations, the Department has set forth certain views on competition in 
telecommunications and on its need to avoid regulatory distortions that falsely mimic competition but, in 
fact, simply lead to inefficient, market-entry advantage for certain CLEC/ISP entities through regulator­
imposed income transfers. 
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I. INTRODUCTION: THE DEPARTMENTS ORDER OF OCTOBER 21 , 1998 

On October 21. 1998. the Department of Telecommunications and Energy ("Department") issued an Order 
granting the petition of MCI WorldCom, Inc.( I) ("MCI WorldCom") and directing New England 
Telephone and Telegraph Company d/b/a Bell Atlantic-Massachusetts ("Bell Atlantic") to continue 
reciprocal compensation payments(2) for the termination of local exchange traffic to Internet Service 
Providers ("ISPs") in accordance with its interconnection agreements . MCI WoridCom 
Technologies, Inc., D.T.E. 97-116, at 12 (1998) ("MCI WoridCom" or "October Order" or "Order"). The 
Department stated that it expected Bell Atlantic to apply its definition oflocal exchange traffic to all 
interconnection agreements between the [LEC Bell Atlantic and other Competitive Local Exchange 
Carriers ("CLECs") . ld, at [4 , 

In MCI WorldCom, the Department determined that a call to an ISP ("ISP-bound traffic"(3» is functionally 
two separate services: (I) a local call to the [SP, and (2) an information service provided by the ISP when 
the ISP connects the caller to the Internet. Id. at II , Because the Department decided that a call from a Bell 
Atlantic customer to an ISP that is terminated by MC[ WorldCom-and by extension, other CLECs--is a 
"local call," for purposes of the subject interconnection agreements, CLECs transporting and terminating 
calls to ISPs were deemed eligible for reciprocal compensation. Id, at 12-13. However, in its Order, the 
Departme:1t explicitly recognized that proceedings pending before the Federal Communications 
Commission ("FCC") could require it to modify its holding. Id, at 5 n.ll. Finally, concerns that [SPs in 
Massachusetts may be establishing themselves as CLECs solely (or predominantly) to receive reciprocal 
compensation from Bell Atlantic prompted the Department to request information that would enable it to 
determine whether to open an investigation into the regulatory status of particular CLECs. Id. at 13 , 

II . EVENTSSINCEOCTOBER21,1998 

On November 6, 1998, Bell Atlantic filed a Motion for Extension of the judicial Appeal Period for all 
parties until 20 days after the FCC issues a ruling on reciprocal compensation for ISP-bound traffic. On 
November 10, 1998, the Department granted Bell Atlantic's motion. 

Also on November 10, 1998, MCI WorldCom filed a Motion for Reconsideration arguing that a 
department decision to open an investigation into the regulatory status of certain CLECs would be 
inconsistent with the Act .(4) On February 25, 1999, the Department issued an Order denying MCI's Motion 
for Reconsideration, finding that the Department's general supervisory and regulatory jurisdiction permits it 
to request information from telecommunications carriers and to use that information in determining 
whether to open an investigation.(5) MCI WorldCom, D.T.E. 97-1 16-A at 4, 

On February 26, 1999, the FCC issued a Declaratory Ru ling and Notice of Proposed Ru lemaking in wh ich 
it decided that jurisdiction over ISP-bound traffic is interstate. In re: Implementation of the Local 
Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98, Declaratory Ruling 
(reI. Feb. 26. 19(9) ("Internet Traffic Order"); Inter-Carrier Compensation for rSP-Bound Traffic, CC 
Docket No. 99-68. Notice of Proposed Rulemaking (reI. Feb, 26, 1999) ("NPRM"). The FCC concluded 
thatlSP-bound traffic does "not terminate at the ISP's local server . . . but continue[s] to the ultimate 



destination or destinations, specifically at a[n] Internet website that is often located in another state." 

Internet Traffic Order at ~ 12. Having decided that jurisdiction over ISP-bound traffic is determined by the 

nature of the end-to-end transmission between a caller and an Internet site, id. at ~~ 12 and 18, the FCC 

determined that because ISP-bound traffic is interstate, that jurisdiction over the question of reciprocal 

compensation for such traffic, on the claim that it is local, lies with the FCC. ld . at 'If 12. However, the FCC 

reserved for future rulemaking the question of payment for ISP-bound traffic among LECs. Id. at ~ 21. 

Until that rulemaking is final, state commissions retain some, undefined measure of authority over ISP­

bound traffic-consistent, of course, with the FCC's declaratory ruling on jurisdiction. Id. at ~ 22. In the 

interim, state commissions either may continue, where appropriate, to enforce existing reciprocal 

compensation obligations between carriers under interconnection agreements or may, as needed, modify 

those obligations based on its findings in the Internet Traffic Order. 

Id. at ~~ 25-27. And, citing this Department's concern over "gaming" of reciprocal compensation in its 

October Order, the FCC "note[d] that issues regarding whether an entity is properly certified as a LEC if it 

serves only or predominantly ISPs are matters of state jurisdiction." Id., at ~ 24 and n. 78. 


On March 2, 1999, Bell Atlantic filed a Motion for Modification of the Department's MCI WorldCom 

Order ("Motion for Modification") asking the Department to determine that its interconnection agreements 

do not require reciprocal compensation payments for ISP-bound traffic. Bell Atlantic argues that because 

the FCC determined that ISP-bound traffic is interstate and not local traffic, the reciprocal compensation 

requirements of the 1996 Act and the FCC's rules do not govern inter-carrier compensation for this traffic 

(Motion for Modification at 2) . Therefore, Bell Atlantic contends that it is no longer required to make such 

payments. Bell Atlantic further states that it will escrow reciprocal compensation payments for ISP-bound 

traffic until the Department determines whether to modify MCI WorldCom (id.).(6) The Department 

originally established deadlines of March 19, 1999 for opponents' responses to the Motion for Modification 

and March 26, 1999 for Bell Atlantic's reply to those responses. 


On March 10, 1999, Bell Atlantic responded to objections to its unilateral decision to escrow payments. 

Bell Atlantic filed a Motion for Stay Pending Decision on Motion for Modification ("Motion for Stay"). 

The Motion for Stay sought permission to escrow reciprocal compensation, pending a Department ruling on 

its Motion for Modification.(7). 


The following entities(8) filed comments in response to the Motion for Modification: Teleport 

Communications-Boston, Inc., and Teleport Communications Group, as AT&T companies, and AT&T 

Communications of New England, Inc. (collectively "AT&T"); Cablevision Lightpath-MA, Inc. 

("Cablevision"); Choice One Communications, Inc. ("Choice One"); a coalition of Massachusetts CLECs 

and ISPs (the "Coalition"); CoreComm Limited and CoreComm Massachusetts, Inc. Uointly 

"CoreComm"); Focal Communications Corporation ("Focal"); Global NAPs, Inc. ("GNAPS");(9) 

Intermedia Communications, Inc. ("Intermedia"); Level 3 Communications, Inc. ("Level 3");( I 0) MCI 

WoridCom; NEVD of Massachusetts, LLC ("NEVD"); PaeTec Communications, Inc.; Prism Operations, 

LLC ("Prism");(II) RCN-BecoCom, LLC ("RCN"); and RNK, Inc. ("RNK").(12) Bell Atlantic filed reply 

comments on March 15, 1999.( 13) 


On March 23, 1999, the Department issued MCI WorldCom, D.T.E. 97-116-B (1999) ("Escrow Order") 

granting Bell Atlantic interim relief from our prior Order and authorizing Bell Atlantic to place disputed 

reciprocal compensation payments in escrow, pending a final decision on its Motion for Modification. That 

Order scheduled oral argument on the contending claims, but argument was later postponed.( 14) 


On March 31, 1999, RNK filed a Motion for Clarification, Suspension of Escrow Order, and 

Reconsideration of Escrow Order ("RNK Motion for Clarification"). RNK seeks clarification on five 

points: (I) the relationship of the Escrow Order and specific terms contained in RNK's interconnection 

agreement with Bell Atlantic concerning the identity of the escrow agent, the rate of interest on the escrow 

account, and the responsibility for escrow costs; (2) whether escrow authority applies to reciprocal 

compensation accrued only after March 23, 1999, the date of the Escrow Order; (3) whether escrow applies 

to reciprocal compensation due and payable for traffic only in excess of the 2: I ratio; (4) whether the 

Escrow Order uses differing meanings for the terms "Internet-bound traffic" and "ISP-bound" traffic; and 

(5) whether the authority to escrow granted to Bell Atlantic should even apply to CLECs, like RNK, which 



provide multiple telecommunications services besides simply serving ISPs (RNK Motion for Clarification 
at 4-8). Until the Department rules on these issues, RNK argues, the Escrow Order should be suspended (id. 
at 8-10). RN K also argues that "extraordinary circumstances," particularly the escrow's adverse financial 
effect on small start-up CLECs, dictate that the Department reconsider the Escrow Order (id. at 10-11). 
Responses to RNK's Motion for Clarification were filed on AprilS, 1999 by Bell Atlantic, GNAPS, and the 
Coalition. 

Finally, on April 16, 1999, GNAPS filed a complaint against Bell Atlantic. The complaint seeks 
adjudication of GNAPS's claimed right to receive reciprocal compensation payments for calls that Bell 
Atlantic customers make to ISPs, where such customers receive their dial-in connections to the public 
switched network from GNAPS. 

Comments have been extensive. After reviewing them, the Department sees no need for the oral argument 
originally schedu led in its Escrow Order of March 23 . Therefore, Bell Atlantic's Appeal of the Hearing 
Officer's Ground Rules is dismissed as moot. RNK's Motion for Clarification is addressed in the context of 
our ruling on Bell Atlantic's Motion for Modification.(15) 

III. POSITIONS OF THE PARTIES AND COMMENTERS 

A. Bell Atlantic 

Bell Atlantic claims that the Department's Order in MCI World Com must be modified because its 
conclusion that ISP-bound traffic was local was based on mistakes of both fact and law regarding 
jurisdiction over ISP-bound traffic (Motion for Modification at 8). According to Bell Atlantic, the FCC in 
its Internet Traffic Order determined, contrary to the Department's finding in MCI WoridCom, that an ISP­
bound call cannot be separated into two components but is a single, uninterrupted transmission from a 
caller to a remote website (id.). Bell Atlantic contends that because ISP-bound traffic is not local, such 
traffic is not subject to reciprocal compensation under the Act, the FCC's rules, or any of Bell Atlantic's 
interconnection agreements( 16) (id. at 9). Moreover, Bell Atlantic argues, the FCC, contrary to the 
Department's October Order and the CLECs' present claim, rejected the argument that because ISPs have 
local telephone numbers, calls placed to those numbers are local calls (id.). Bell Atlantic indicates the fact 
that the FCC exempted enhanced service providers ("ESPs") from access charges indicates its 
understanding that ESPs in fact use interstate access service; otherwise, the exemption would not be 
necessary (id.). Furthermore, Bell Atlantic argues, the FCC's recent GTE and Internet Traffic Orders have 
made it clear that Internet-bound traffic is interstate and therefore has no severable local component (id. at 
10). 

Concerning its contracting intent, Bell Atlantic states that it has not agreed to pay reciprocal compensation 
for ISP-bound traffic (Bell Atlantic Reply Comments at 8). Bell Atlantic argues that as a threshold legal 
matter and as a matter of contract law, the factual issues raised in the pleadings filed in opposition to the 
Motion for Modification may not constitute grounds for a determination that reciprocal compensation 
should be imposed for ISP-bound traffic under the interconnection agreements (id.). Bell Atlantic contends 
that when the wording of a contract is unambiguous, the contract must be enforced according to its terms 
(id . at 8-9). Because the Department has previously determined the agreements at issue to be unambiguous, 
Bell Atlantic argues that the Department should not now admit parole or extrinsic evidence relating to the 
parties' intent regarding the agreements (id.). Bell Atlantic argues that public policy and the impact on 
CLECs and ISPs have nothing to do with what the contracts actually say (id .). Accordingly . Bell Atlantic 
contends that ISP-bound traffic is not eligible for reciprocal compensation under Bell Atlantic's 
interconnection agreements and, further, that the CLECs have already received substantial compensation to 
which they are not entitled under those agreements (Bell Atlantic Motion at 10). 

With respect to continued reciprocal compensation for ISP-bound traffic, Bell Atlantic states that it does 
not dispute that the FCC has not precluded the payment of reciprocal compensation for ISP-bound traffic in 
all circumstances, but that the Department's conclusion in MCI WorldCom was not based on any of the 
grounds permitted by the FCC (Bell Atlantic Reply Comments at 5). According 10 Bell Atlantic, the FCC 
slated that Slate commissions that have ordered the payment of reciprocal compensation for Internet-bound 



traffic might conclude, depending on the basis of those decisions, that it is not necessary to revisit those 
determinations (id. at 6). Bell Atlantic notes, however, that MCI WorldCom did not rely on any of the other 
bases that the FCC recognized (id.). Bell Atlantic contends, in the alternative, that if the Department wishes 
to consider whether reciprocal compensation should continue to be imposed for Internet-bound traffic, the 
Department must resolve the disputed factual assertions raised by the parties in an adjudicatory proceeding 
that permits the parties to present evidence (id .). 

8. CLECS 

First, the CLECs point out that the FCC explicitly stated that "nothing in this [Internet Traffic Order] 
precludes state commissions from determining, pursuant to contractual principles or other legal or equitable 
considerations, that reciprocal compensation is an appropriate interim inter-carrier compensation rule 
pending completion of the [FCC's] rulemaking" (see e.g., Intermedia Comments at 5; Prism Comments at 
3; Focal Comments at II; NEVD Comments at 8, citing Internet Traffic Order at ~ 27). 

Next, the CLECs argue that the FCC's ruling on the jurisdictional analysis of calls to ISPs in its Internet 
Traffic Order in no way requires the Department to revisit MCI WorldCom; rather, in their view, it 
reaffirms the Department's Order (see e.g., AT&T Comments at 3; Coalition Comments at 3; MCI 
WorldCom Comments at 7-8; CoreComm Comments at I; RNK Comments at 2). Level 3, for instance, 
argues that "the Department was quite clear that the determination it was making was for the purpose of 
classifying the traffic in the Agreement. It was not making ajurisdictional decision." Level 3 also argues 
that the FCC made it clear that its jurisdictional decision on ISP-bound traffic should not interfere with the 
decision made by a state commission (Level 3 Comments at 5; see also Choice One Comments at 3-5). 
According to the CLECs, the Department did not declare that ISP-bound traffic is "local" in the sense of 
"jurisdictionally intrastate," but only that those calls are more appropriately viewed as local traffic instead 
of long distance calls. The CLECs contend, therefore, that there is no conflict between MCI WorldCom and 
the FCC's Internet Traffic Order (see e.g., GNAPS Comments at 6; RCN Comments at 2, citing MCI 
WoridCom, D.T.E. 97-116, at 11-13; PaeTec Comments at 3). The CLECs maintain that Bell Atlantic 
chooses to focus only on the FCC's decision concerning jurisdiction, whereas the FCC specifically 
recognized the limit of that analysis (MCI WoridCom Comments at 10; CoreComm Comments at 3, citing 
Internet Traffic Order at ~ 20) by stating that "the Commission continues to discharge its interstate 
regulatory obligations by treating ISP-bound traffic as though it were local" (MCI World Com Comments at 
II; RCN Comments at 4, citing Internet Traffic Order at ~ 5). 

CoreComm asserts that the FCC divided the analysis in its Internet Traffic Order into two parts, "one 
focusing on the nature of ISP-bound traffic for the purpose of resolving jurisdictional issues and the other 
focusing on the separate issue of what sort of regulatory treatment should be accorded such calls" 
(CoreComm Comments at 3). CoreComm supports this argument by quoting the first sentence of the FCC's 
Internet Traffic Order: "Identifying the jurisdictional and regulatory treatment of ISP-bound 
communications requires us to determine how Internet traffic fits within our existing regulatory 
framework" (CoreComm Comments at 4, citing Internet Traffic Order at ~ I (emphasis added by 
CoreComm)). CoreComm argues that the FCC recognizes the difference between "jurisdictional analysis" 
and "regulatory treatment" (CoreComm Comments at 4; see also Focal Comments at 10-1 I). 

The CLECs also contend that § 252( e)( I) of the Act gives the states the authority to interpret the 
interconnection agreements that they approved (see, e.g., RNK Comments at 3; NEVD Comments at 3) . 
The CLECs base their arguments on the FCC's statement that "[n]othing in this [Internet Traffic Order], 
therefore, necessarily should be construed to question any determination a state commission has made, or 
may make in the future, that parties have agreed to treat ISP-bound traffic as local traffic under existing 
interconnection agreements" (see e.g .. Coalition Comments at 4; PaeTec Comments at 6 n. I 6; Level 
3 Comments at 5; RCN Comments at 3-4; NEVD Comments at 4, each citing Internet Traffic Order at 'II 
24). MCI WorldCom contends that "under well-established principles of contract construction, parties' 
intent is determined with respect to the time of contracting, not at some subsequent date" and at the time 
when it entered into its interconnection agreement with Bell Atlantic, both it and Bell Atlantic intended to 
treat calls to ISPs as local traffic subject to reciprocal compensation (MCI WorIdCom Comments at 14; see 
also AT&T Comments at 4). In addition, the CLECs argue that the FCC identified "illustrative" factors( 17) 



a state commission could consider when determining whether the parties to an interconnection agreement 
intended to subject ISP-bound traffic to reciprocal compensation. Furthermore, the CLECs argue, the 
Department previously considered these factors and correctly concluded that ISP-bound traffic is subject to 
reciprocal compensation under existing interconnection agreements (see e.g., MCI WorldCom Comments 
at 12-14; RCN Comments at 5-7; Intermedia Comments at 4-5; Focal Comments at 5; PaeTec Comment at 
5). MCI WOr/dCom, for instance, contends that the Department, in MCI WorldCom, considered the factors 
the FCC identified in the Internet Traffic Order at ~ 24, and reached a conclusion that Bell Atlantic and 
MCI WorldCom agreed to compensate each other for termination of all local calls by finding that (I) the 
characteristics of ISP-bound traffic are identical to any other local calls, (2) Bell Atlantic and all other 
carriers charge their customers local rates for ISP-bound traffic, (3) the ISPs' premises are located within 
the LATA, thus meeting the definition of local traffic in its Agreement,(l8) and (4) that ISP-bound traffic is 
subject to reciprocal compensation obligation for the same reasons that other kind of calls -- such as calls to 
private networks -- are subject to reciprocal compensation (MCI Comments at 3-4, 12-13, citing MCI 
World Com at 10). Accordingly, while the FCC and the Department may consider other compensation 
mechanisms in the future, reciprocal compensation under the existing interconnection agreement should not 
be modified (Level 3 Comments at 7; Prism Comments at 6-7). 

AT&T argues that existing interconnection agreements should remain in full force, pending renegotiation 
by the parties and the FCC's completion of its rulemaking on inter-carrier compensation for ISP-bound 
traffic (AT&T comments at 6, citing the AT&T-Bell Atlantic Interconnection Agreement § 7.3 (providing 
"Parties shall negotiate in good faith such affected provisions with a view toward agreeing to acceptable 
new terms as may be required or permitted as a result of such legislative, regulatory, judicial or other legal 
action")) . 

The CLECs bolster their argument concerning intent by noting that the telecommunication industry's 
custom and usage regarding ISP-bound traffic at the time the interconnection agreements were executed 
support their assertion that calls to ISPs are considered local and, therefore, subject to reciprocal 
compensation.( 19) Even Bell Atlantic, the CLECs contend, recognized that calls to ISPs were local as it 
aptly demonstrated in its formal "Reply Comments" submitted in the FCC's proceeding to develop rules to 
implement §§ 251 and 252 of the Act (see e.g., Level 3 Comments at 5-6; GNAPS Comments at 3-4, citing 
In Re: Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC 
docket no. 96-98, Reply Comments of Bell Atlantic at 21 (submitted May 30, 1996)). Arguing in favor of 
an actual compensation mechanism as opposed to a bill and keep arrangement supported by the CLECs, 
Bell Atlantic declared that (I) calls to ISPs are local, (2) subject to reciprocal compensation, and (3) the 
rates Bell Atlantic proposed for such reciprocal compensation were reasonable (see e.g., GNAPS 
Comments at 3-4; Focal Comments at 8; NEVD Comments at 12, citing In Re: Implementation of the 
Local Competition Provisions in the Telecommunications Act of 1996, CC docket no. 96-98, Reply 
Comments of Bell Atlantic at 21 (submitted May 30, 1996)). The CLECs argue that the fact that Bell 
Atlantic did not accurately predict the impact of its proposal (which eventually prevailed) should not 
provide a valid basis for Bell Atlantic to repudiate its agreements (Level 3 Comments at 6). While Bell 
Atlantic may not have foreseen the traffic imbalance caused by many ISPs opting to take service from a 
CLEC, Bell Atlantic should, as the party with the much more substantial sales, marketing, and technical 
experience, be assigned any risks associated with its poor foresight (NEVD Comments at 13). 

GNAPS further supports the CLECs argument that Bell Atlantic considered dial-up ISP calls as local by 
citing to Bell Atlantic's "comparably efficient interconnection" ("CEI") plans for its own Internet access 
service (see e.g., GNAPS Comments at 9; Focal Comments at 8-9). In its CEI plans, Bell Atlantic stated 
that "[fjor dial-up access, the end-user will place a local call to the Bell Atlantic Internet hub site from 
either a local residence or business line or from an Integrated Services Digital Network ("ISDN") service" 
(see e.g., GNAPS Comments at 9, citing Amendment to Bell Atlantic CEI Plan to Expand Service 
Following Merger with NYNEX at 2, CCB Pol 96-09 ( filed May 5, 1997); Focal Comments 8-9). 
Accordingly, GNAPS asserts that it is obvious that Bell Atlantic understood fully the general industry 
practice on treating ISP-bound calls as local (GNAPS Comments at 9-10) 

PaeTec argues that Bell Atlantic, in its interconnection agreements, could have specifically carved out ISP­
bound traffic as non-local in the same manner as other traffic with all the characteristics of local calls was 



excluded from reciprocal compensation obligations (PaeTec Comments at 6 (claiming that the Bell 
Atlantic-MCI WoridCom interconnection agreement specifically identifies Feature Group A traffic as not 
subject to reciprocal compensation». Because ISP-bound traffic was not excluded, PaeTec argues, Bell 
Atlantic's attempt to exclude such traffic now from its reciprocal compensation obligations is entirely a post 
hoc rationale now that the balance of this traffic goes against it (id. at 6-7). Moreover, PaeTec states, Bell 
Atlantic has a serious credibility problem with respect to this issue: if Bell Atlantic now is to be believed 
that it never intended to include ISP-bound traffic within the reciprocal compensation provisions of its 
interconnection agreement with MCI WoridCom, then one must also believe that Bell Atlantic intended to 
transport and terminate all traffic originated by a MCI WoridCom customer to a Bell Atlantic customer that 
happened to be an ISP, without any compensation at all from MCI WoridCom (id. at 8). RNK argues that 
another indication that Bell Atlantic intended ISP-bound traffic to be "local" for reciprocal compensation 
purposes is the fact that Bell Atlantic has paid for and accepted credit for local traffic that included ISP­
bound calls (RNK Comments at 2). RNK thus makes a "course of conduct under the contract" argument to 
supplement the "usage of the trade" argument raised by GNAPS (GNAPS Comments at 9-10). 

With respect to state law grounds, the CLECs argue the Department has authority to require reciprocal 
compensation for Internet-bound traffic as acknowledged in MCI WorldCom (Prism Comments at 3-4; 
RNK Comments at 3; NEVD Comments at 4). Prism argues that there is no federal law that prohibits 
applying reciprocal compensation to non-local calls, and points to the FCC's statement that "[i]n so 
construing the statutory obligation, we did not preclude parties from agreeing to include interstate traffic 
(or non-local intrastate traffic) within the scope of their interconnection agreements, so long as no 
Commission rules were otherwise violated" for support (Prism Comments at 7, citing Internet Traffic Order 
at ~ 24); see also, NEVD Comments at 7). In addition, the CLECs also argue that applying the fact that ISP­
bound traffic has been exempt from interstate access charges establishes that such traffic is subject to 
reciprocal compensation (see e.g., Prism Comments at 6; PaeTec Comments at 5; NEVD Comments at 6). 
The CLECs argue that, pursuant to the FCC's Internet Traffic Order, "state commissions, not this 
Commission, are the arbiters of what factors are relevant in ascertaining the parties' [contracting] 
intentions" (PaeTec Comments at 9, citing Internet Traffic Order at ~ 24). Referring to G.L. c. 106, § 1­
205(5), PaeTec asserts that because there are no express or implied terms in the interconnection agreement 
excluding the usage of trade that a telephone call to the telephone number of an ISP terminates when the 
call is answered, that usage of trade must be considered part of the definition of reciprocal compensation in 
the interconnection agreement" (PaeTec Comments at 10-11). 

The Coalition asserts that if calls to ISPs are interstate as explained in FCC's ruling, then one may need to 
question how Bell Atlantic can carry such traffic because it currently lacks the authority to do so until it 
meets the requirements § 271 (Coalition Comment at 6). In addition, the Coalition contends that if the 
Department were now to adopt the single transmission analysis used in the FCC's ruling, then serious 
questions would arise concerning the consistency of this new analysis with the segmented transmission 
analysis used in Voice Mail, D.P.U. 97-10 I (1998) (id. at 7). Lastly, the Coalition points out that there is "a 
significant question of estoppel and reliance on such practice by the CLECs that have expended very 
significant financial and human resources based upon the established practice that traffic to ISPs requires 
I LEC payment of reciprocal compensation" (id. at 7). 

Regarding public policy concerns, RNK asserts that growth of the Internet is in the public interest and that 
the absence of reciprocal compensation will result in irreparable hann to CLECs and Massachusetts' 
consumers (RNK Comments at 5-6). The CLECs also contend that sound economic policy and regulatory 
fairness require full compensation for their significant network costs related to delivering calls to ISPs 
(Cablevision Letter at 2; GNAPS Comment at 4; Focal Comments at 7; RNK Comments at 6; NEVD 
Comment at 14). 

Concerning the due process issues, MCI WoridCom contends that if the Department were to reconsider any 
issue, the proper procedure would be for the Department to hold an evidentiary hearing in order to 
investigate the parties' intent regarding calls to ISPs at the time they entered into the interconnection 
agreements (MCI WorldCom Comments at 17-18). RCN argues that the Department should leave MCI 
WorldCom in full force pending the completion of evidentiary hearings on whether the Order continues to 
be valid (RCN Comments at 7). GNAPS asserts that if the Department wishes to make are-determination 



on the intentions of the parties in the affected agreement, the Department should conduct an evidentiary 
hearing to explore how the factors identified in the FCC's Internet Traffic Order apply (GNAPS Comments 
at 8). 

IV. ANALYS[S AND FINDINGS 

Effect of the Federal Communications Commission's Internet Traffic Order on the Continued Validity of 
the Department's Order in MCI WoridCom 

On February 26, 1999, the FCC declared that the 1996 Act, 47 U.S .c. sec. 25 I (b)(5), mandated reciprocal 
compensation for the transport and tennination of local traffic only. The FCC further held that this mandate 
does not extend to ISP-bound traffic, because ISP-bound traffic is not local but is interstate for purposes of 
the 1996 Act's reciprocal compensation provisions. ISP-bound traffic is thus not subject to state 
en forcement under the 1996 on the grounds that it is local traffic. Internet Traffic Order at ~~ 12 and 26 n. 
87. 

In ruling in favor of Federal versus state regulatory jurisdiction over ISP-bound traffic and in construing 47 
U.S.c. sec. 251 (b)(5), the FCC focused on the"end-to-end" nature of the Internet communication. The 
initiating caller or customer is one "end" of the communication, and the tenninating "end" is the web or 
other Internet site called by the customer. The FCC rejected arguments that would segment such traffic into 
intra- and inter-state portions and thereby also rejected a consequent, artificial segmentation ofjurisdiction. 
Id. at'l II. The FCC noted that it "analyzes the totality of the communication when determining the 
jurisdictional nature ofa communication ... [and] recognizes the inseparability, for purposes of 
jurisdictional analysis, of the infonnation service and the underlying telecommunications." Id. at ~ 13. The 
FCC considers each such commercial transaction as "one call" "from its inception to its completion" and 
accordingly rejects the jurisd ictional lim itation implied by arbitrarily isolating the initial part of the call 
from the rest of the stream of interstate commerce. Id. at ~ 11.(20) 

This line of analysis is certainly not surprising or even novel. For decades, decisional law has expansively 
analyzed questions of Federal versus state jurisdiction under the Commerce Clause, U.S. Const. Art. I, sec. 
8, cl. 3, in this way. See, e.g., Katzenbach v. McClung, 379 U.S. 294 (1964) (practically unlimited view of 
the reach of Congress to local activity under the Commerce Clause if effect on interstate commerce can be 
posited). Unless and until modified by the FCC itself or overturned by a court of competent 
jurisdiction,(21) the FCC's view of the 1996 Act must govern this Department's exercise of its authority 
over reciprocal compensation; and the FCC so advises us. Internet Traffic Order at ~ 27. 

In October 1998, the Department had ruled on this very same, jurisdictional question in MCI WorldCom, 
D.T.E.97-116.(22). 

On March 2, 1999, Bell Atlantic moved the Department to modify its Order in MCI WorldCom in light of 
the FCC's Internet Traffic Order. Bell Atlantic's Motion for Modification, at 10, states that ISP-bound 
traffic "is now, and always has been, interstate traffic ... , and CLECs have received substantial 
compensation to which they are not entitled under those [i.e., their respective interconnection] agreements." 

In MCI WorldCom, the Department construed the 1996 Act as conferring jurisdiction upon it to hear MCI 
WorldCom's complaint about interpretation of its interconnection agreement with Bell Atlantic . MCI 
WorldCom, D.T.E. 97-116, at 5. In exercising this jurisdiction, the Department found "that a call from a 
Bell Atlantic[-MassachusettsJ customer that is terminated by MCI WoridCom to an ISP is a 'local call; for 
purposes of the definition of local traffic in the Agreement [between Bell Atlantic and MCI WorldCom], 
and, as such, is eligible for reciprocal compensation ." Id., at 5, 12-13. The Department noted that although 
the parties to the matter had "raised numerous issues," the Department's Order "need only address the 
question of whether a call terminated by MCI WorldCom to an ISP is local, thus qualifying it for reciprocal 
compensation under MCI WorldCom's interconnection agreement with Bell Atlantic." Id., at 6 (emphasis 
added). The Department's October Order thus confined its enquiry in this matter solely and exclusively to 
whether the ISP-bound traffic in question was "local" (i.e., intrastate) or interstate calling. This limitation of 
the basis for the Department's holding was express; and no other basis may be reasonably inferred from the 



Order. The October Order's effectiveness was thus ransom to the validity of its legal or jurisdictional 
conclusion. 

To repeat, lest it be misunderstood : there was no other basis for the Department's holding in MCI 
WoridCom, D.T.E. 97-116. If that express legal basis were to prove untenable (as, in the event, it has), the 
effectiveness of the Order could not hold. And the Department recognized and acknowledged as much. Id ., 
at5n. 11 and6n.12. 

As it happens, the Department's "two-call" theory cannot be squared with the FCC's "one-call" analysis. In 
rendering its "two-call" decision on reciprocal compensation for ISP-bound traffic, the Department twice 
acknowledged that FCC authority over the question may trump or supersede the Department's. Noting that 
the FCC might exercise its superior jurisdiction in a manner inconsistent with the Department's view of the 
law, the Department twice observed that, in that event, its own Order might require modification or change. 
Id . That twice-repeated caution(23) of the risk attendant on proceeding with reciprocal compensation for 
ISP-bound traffic before the FCC spoke appears to have been discounted or to have gone unheeded, if one 
is to judge from the numerous filings in response to Bell Atlantic's Motion for Modification. The substance 
of these filings is rehearsed above and need not be repeated here. 

MCI WoridCom also expressed reservation that an enterprise "established solely (or predominately) for the 
purpose of funneling traffic to an ISP (particularly if that ISP is an affiliate) ... may jeopardize its 
regulatory status and entitlements as a local exchange carrier." Id., at 13. The reservation was over the 
potential for "gaming" the regulatory scheme--with the consequence of siphoning off revenues but 
achieving no advance in true, efficient competitive entry .(24) This reservation was the subject of a motion 
for reconsideration by MCI Telecommunications Corporation, addressed by the Department in MCI 
WorldCom Technologies, Inc., D.T.E. 97-116-A (1999) . The significance of the reservation was 
recognized in Internet TrafficOrder, at ~ 24 n.78. 

In its October Order, the Department exercised its authority to resolve the MCI WorldCom complaint. The 
Department based its Order on the express and exclusive premise that "[a] call to an ISP is functionally two 
separate services: (I) a local call to the ISP, and (2) an information service provided by the ISP when the 
ISP connects the caller to the Internet." MCI WoridCom, D.T.E. 97- I 16, at ) ), 12-13. To be sure, the FCC 
evidenced discomfort in trumping states' authority under Section 25 )(b)(5) and spoke equivocally about the 
effects of its declaratory order on decisions already taken by state commissions such as the Department. 
Internet Traffic Order at ~~ 27 and 28.(25) Even so, the message for the Department's MCI WoridCom 
Order cannot be mistaken. 

The Department based its October Order on a mistake of law, i.e., on an erroneous characterization of ISP­
bound traffic and on a consequently false predicate for concluding that jurisdiction was intrastate. By 
basing its jurisdictional analysis and finding on a mischaracterization of the nature of ISP-bound traffic, the 
Department exceeded its grant of state regulatory authority under the) 996 Act. Although the vague and 
equivocal terms of Paragraph 27 of the FCC's Internet Traffic Order may suggest that some state 
commissions "might conclude" that their reciprocal compensation orders remain viable, the FCC has, to put 
the matter baldly, rendered the DTE's October Order in MCI WorldCom-as a practical matter-a nullity. 
Pace the FCC's consoling notion that some states' orders might stand on state "contractual principles or 
other legal or equitable(26) considerations," Internet Traffic Order at ~ 27, our Order stood squarely, 
expressly, and exclusively on a "two call" premise. That foundation has crumbled.(27) There is no 
alternative or supplemental finding in our October 1998 Order to rely on in mandating continued reciprocal 
compensation for ISP-bound traffic. In view of the FCC's practical negation of the legal and analytic basis 
of our October Order, we see no logical alternative to vacating that Order in response to the Motion for 
Modification . We hereby vacate MCI WoridCom, D.T.E. 97-116. 

Unless and until some future investigation ofa complaint, ifone is filed, concerning the instant 
interconnection agreement determines a different basis for such payments, there presently is no Department 
order of continuing effect or validity in support 
of the proposition that such an obligation arises between MCI WorldCom and Bell Atlantic. Although MCI 
WoridCom and Bell Atlantic may still disagree about reciprocal compensation obligations under their 
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interconnection agreement, there is-post February 26, I 999-no valid and effective D.T.E. order still in place 
to resolve their dispute. Unsatisfying as it may be to say so, all that remains is a now-unresolved dispute . 

The consequences may be adverse for enterprises that acted aggressively in reliance on the nullified and 
now-vacated Department decision in MCI WoridCom's favor (ignoring the Department's express warnings 
that its decision could be changed by FCC findings) . But no amount of wishful thinking can our justify 
clinging to a vitiated decision; nor can it empower the Department to countermand what the FCC has 
determined . The attempt of some parties and commenters to base their arguments on the vague terms of 
Paragraph 27 of Internet Traffic Order is futile . If that paragraph has any effective meaning (a matter open 
to doubt, given the FCC's reference to its pending rulemaking), then surely it is that only those pre-26 
February decisions by state commissions founded, not on a "two call" jurisdictional theory, but rather on 
state contract law or some "other legal or equitable considerations" might yet remain viable-at any rate, 
"depending on the bases of those decisions" and, of course, "pending the completion of the rulemaking" the 
FCC initiated . Internet Traffic Order at '127. It seems patent that the FCC had in mind state decisions 
already, or yet to be, taken(28)--and that only to the extent such decisions might fit this vague criterion. The 
Department's October Order was not so based-with the result that, were that Order not vacated, it would 
float, untethered, in ajurisdictional void. MCI WorldCom may choose to renew its complaint upon some 
claim that Massachusetts contract law "or other legal or equitable considerations" give rise to mutual 
obligation on its and Bell Atlantic's parts to pay reciprocal compensation for ISP-bound traffic, even 
despite the FCC's jurisdictional pronouncement.(29) 

How useful such a renewal might be is not predictable. We suggest a perhaps more promising course 
below. 

Pending, however, such a renewal of the complaint and ultimate resolution of the matter, Bell Atlantic's 
Motion for Modification of March 2, 1999 is granted, in that the Department's Order in MCI WorldCom, 
D.T.E. 97-116, is vacated. Although that Order adjudicated only the Bell Atlantic-MCI WoridCom dispute, 
it professed to have broader implication (see Section IV of the October Order); and so, the suggested, 
broader applicability of that Order must, since the issuance of Internet Traffic Order, be doubted . MCI 
WoridCom, D.T.E. 97-116 at 14 . However, Bell Atlantic has acted, since the October Order, on the 
understanding that our find ings in MCI WorldCom applied to all interconnection agreements; and now a 
corresponding but converse understanding based on the instant Order appears warranted . In fact, as far as 
reciprocal compensat ion payments not made to MCI World Com or other CLECs as of February 26, 1999 
are concemed,(30) no currently effective Department order categorically requires Bell Atlantic to pay, in 
some way, for handling CLECs' ISP-bound traffic. Bell Atlantic has proposed making payments under its 
interconnection agreements at a ratio not in excess of2: I ( terminating-to-originating traffic).(31) This 
arrangement is reasonable for the nonce, i.e., until the dispute is settled. 

Reciproca~ compensation need not be paid for terminating ISP-bound traffic (on the grounds that it is local 
traffic) , beginning with (and including payments that were not disbursed as of) February 26, 1999. Yet it 
still appears there were and may still be costs incurred by local exchange carriers in terminating such 
traffic . These transactions are not, however, "local" within the meaning of Section 5.8 of the Bell Atlantic­
MCI WorldCom interconnection agreement. During negotiations, the parties to this agreement may 
determine that adequate pricing and other terms for these transactions are already governed by other 
contract provisions (and , certainly, arguments along these lines have been advanced in the CLECs' 
comments; see Section II I.B . supra). Or else, accepting or at least acquiescing in our view of Section 5.8 of 
the interconnection agreement, they may jointly conclude that the present agreement is silent on the point 
and needs to be supplemented to provide new terms for these mutual services. 

They are free to arrive at either judgment in coming to terms over the present dispute .(32) The best 
outcome is for Bell Atlantic and MCI WorldCom (or other CLECs where other interconnection agreements 
are concerned) to arrive at a resolution themselves. A far less satisfactory outcome is for the Department to 
have to interpret, or even to supply, terms, because the parties cannot agree. If the parties act wisely, it need 
not come to that, however. "Section 252 sets up a preference for negotiated interconnection agreements." 
AT&T Corp. v. Iowa Utilities Board, _ U.S. at _ , 119 S.C!. at 742 (Thomas, J. , dissenting). Accordingly, 
we strongly advise potential complainants to follow this more promising and, in fact , statutorily preferred 



route before initiating any complaint based on "contractual principles or other legal or equitable 
considerations" with the Department. Moreover, it would be inefficient to have parallel complaint 
adjudications going on while mediation or arbitration is under way. 

The FCC has tentatively concluded that "the inter-carrier compensation for this telecommunications traffic 
should be governed prospectively by interconnection agreements negotiated and arbitrated under sections 
251 and 252 of the 1996 Act. Resolution of failures to reach agreement on inter-carrier compensation for 
interstate [SP-bound traffic then would occur through arbitrations conducted by state commissions, which 
are appealable to federal district courts." Internet Traffic Order at ~ 30. Although the FCC has not fonnally 
adopted this tentative conclusion, in the currently unresolved of inter-carrier compensation for ISP-bound 
traffic in Massachusetts (i .e., apart from 2: I payments for the nonce). we expect carriers to begin the 
voluntary negotiation process provided in section 252 of the 1996 Act, in order to establish, insofar as may 
be warranted, an inter-carrier compensation mechanism that would apply to compensation for alllSP­
bound traffic that was not disbursed as of February 26, 1999, as well as all later-occurring ISP-bound 
traffic. Ifneed be, we would be willing to provide a Department mediator to facilitate agreement, pursuant 
to the mediation provision of section 252(a)(2). If these negotiations do not resolve the present 
interconnection agreement dispute, the Department can arbitrate the matter under section 252(b). At that 
time, consistent with the discretion we have been given by the FCC (at least until the NPRM is settled), the 
Department would resolve whatever issues are put before it. But such fonnal process implies time, and 
time's value in business suggests that the parties would be better off themselves resolving the matters that 
divide them. 

We note also that tennination of the obligation for reciprocal compensation payments for ISP-bound traffic 
(because that traffic is no longer deemed local) removes the incentive for CLECs to use their regulatory 
status "solely (or predominately)" to funnel traffic to ISPs. This development also removes the need for any 
further Department inquiry into the regulatory status of certain CLECs, the question raised by the October 
Order. B. Competition and Efficient Entry. 

Having, then, assessed the effect of the FCC's declaratory ruling on our October Order, we tum to larger 
policy questions about the role of the Department in promoting efficient entry by new providers. The many 
comments filed in this case, asserting the importance of requiring reciprocal compensation for ISP-bound 
traffic to advance toward the policy goal of promoting competition in the local exchange, make clear that it 
is necessary for this Department to express to the negotiators its views on what competition really means. 

Much futile debate in public utility regulation, especially in the current environment of developing markets, 
. revolves around unexamined or sometimes distorted use of the terms 'competition' and its derivative 
'competitive'. Loose, misleading, or self-serving meaning often underlies disputes and sows confusion.(33) 

It underlies this dispute as well. 

In so saying, we do not prejudge any formal renewal or prosecution of the dispute before us last October, 
where such a renewal might rest "on contractual principles or other legal or equitable considerations," as 
distinct from general policy arguments. But, as the parties and commenters in this docket will be 
negotiating, we believe it would be useful to highlight, in general tenns, how the Department views 
underlying policy and economic issues. Otherwise, the parties must negotiate in a vacuum. In addition, 
certain of the interconnection agreements are coming due for renewal, e.g., MediaOne's agreement. 

The unqualified payment of reciprocal compensation for ISP-bound traffic, implicit in our October Order's 
construing of the 1996 Act, does not promote real competition in telecommunications. Rather, it enriches 
competitive local exchange carriers, Internet service providers, and Internet users at the expense of 
telephone customers or shareholders. This is done under the guise of what purports to be competition, but is 
really just an unintended arbitrage opportunity derived from regulations that were designed to promote real 
competition.(34) A loophole, in a word. There is, however-and we emphasize this point-nothing sinister or 
even improper about taking advantage of an opportunity such as the one presented by our October Order. 
One would not expect profit-maximizing enterprises like CLECs and ISPs, rationally pursuing their own 
ends, to leave it unexploited . Create an opportunity and inventive enterprise will seize upon it. It was ever 



thus. But regulatory policy, while it may applaud such displays of commercial energy, ought not create 
such loopholes or, once having recognized their effects, ought not leave them open. 

Real competition is more than just shifting dollars from one person's pocket to another's. And it is even 
more than the mere act of some customers' choosing between contending carriers. Real competition is not 
an outcome in itself--it is a means to an end.(35) The "end" in this case is economic efficiency, which 
Baumol and Sidak have defined as "that state of affairs in which, as the specialized literature of welfare 
economics recognizes, no opportunity to promote the general welfare has been neglected. Such an 
opportunity is defined as the availability of a course of action that will benefit at least some individuals, in 
their own estimation, in a way not achieved at the expense of others." Toward Competition in Local 
Telephony, at 24 (emphasis added).(36)'(37) Failure by an economic regulatory agency to insist on true 
competition and economic efficiency in the use of society's resources is tantamount to countenancing and, 
to some degree, encouraging waste of those resources. Clearly, continuing to require payment of reciprocal 
compensation along the lines of our October Order is not an opportunity to promote the general welfare. It 
is an opportunity only to promote the welfare of certain CLECs, ISPs, and their customers, at the expense 
of Bell Atlantic's telephone customers and shareholders. 

The Department has consistently rejected attempts over the years to make some customers and competitors 
better off at the expense of others, all in the name of promoting competition. For example, when the 
propriety of stranded cost recovery was being debated for the electric industry, the Department (with the 
sanction of the Supreme Judicial Court and of the General Court(38)) found that electric companies should 
have an 0pp0l1unity to recover all of their prudently-incurred, non-mitigable stranded costs. This decision 
was (and still is) opposed by some on the claim that it purportedly reduces the benefits of competition; but 
the Department has rejected the notion that the mere shifting of costs to other customers or shareholders 
can be considered a "benefit" of competition. Similarly, in its recent decision in the natural gas unbundling 
docket, the Department stated: 

Our role is not to guarantee the success of entrants. Rather, our role is to put in place the structural 
conditions necessary for an efficient competitive process -- one where marketplace decisions of both 
producers and consumers are made on the basis of incremental costs. An efficient, unbund led gas industry 
framework would allow customers to compare the LDCs'[local distribution companies] incremental costs to 
marketers' incremental costs. However, this comparison cannot be made if historic cost commitments are 
imposed asymmetrically on the LDCs. In other words, if LDCs must include the inefficient costs of past 
commitments in their prices, while marketers are not required to include those costs for customers who 
choose to migrate, then marketplace decisions, at least in the near term, are being made on the basis of an 
asymmetric allocation of historic cost responsibility, not on the basis of incremental costs. This does not 
lead to efficient competition. 

Gas Unbundling, D.T.E. 98-32-B, at 30 (1999) (footnote omitted). 

As the FCC has noted, reciprocal compensation payments for ISP-bound traffic are probably not cost­
based. Internet Traffic Order at ~ 29. The revenues generated by reciprocal compensation for that incoming 
traffic are most likely in excess of the cost of sending such traffic to ISPs.(39) ISP-bound traffic is almost 
entirely incoming, so it generates significant reciprocal compensation payments from Bell Atlantic to 
CLECs, an imbalance which enables CLECs to increase their profits or to offer attractive rates and services 
to Internet service providers-or to do both. Not surprisingly, ISPs view themselves as beneficiaries of this 
"competition" and argue fervently in favor of maintaining reciprocal compensation for ISP-bound traffic. 
However, the benefits gained, through this regulatory distortion, by CLECs, ISPs, and their customers do 
not make society as a whole better off, because they come artificially at the expense of others. 

Where an increase in income results from regulatory anomaly, rather than from greater competitive 
efficiency in the marketplace, a regulator is well advise to take his thumb off the scale. We do so today. 
Arguing that we should not correct the distortions created by reciprocal compensation payments because 
they benefit ISPs and their customers is much like saying that one should not encourage people to quit 



smoking, and so avoid adverse personal and public health consequences, merely because some members of 
society make a living growing tobacco. Decisions like this should be driven by concerns for overall 
societal welfare-and not by concern for preserving the hothouse environment of an artificial market 
niche.(40) 

C. A Further Word about the Department's October Order 

The foregoing analysis makes clear how the FCC's Internet Traffic Order affected MCI WoridCom, D.T.E. 
97-116, but may raise the question of why, in the first place, we required Bell Atlantic last October to pay 
reciprocal compensation for ISP-bound traffic. We did so not because we felt that it was a good policy or 
that it promoted competition, but because we felt bound by the then-current state of decisional law, relying 
to a large degree on the FCC's own previous pronouncements to the effect that Internet calls represented 
two distinct services (particu larly, the FCC's prior treatment of ESPs as discussed in Internet Traffic Order, 
at ~ 5(41)). However, unease with the result did prompt the question of whether certain enterprises had 
nominally established themselves as CLECs "solely (or predominately)" to benefit from reciprocal 
compensation. That unease underlay the caution that the October Order would have to be reconsidered, 
were the FCC later to undercut its legal footing. In October, it appeared that the FCC's previous "two call" 
analysis was determinative of the issue . Then Internet Traffic Order clarified the FCC's earlier two-service 
analysis and fatally undercut our conclusion that ISP-bound traffic had to be deemed local under the 
interconnection agreement. 

Some commenters have argued that Internet Traffic Order does not require us to modify our October 
decision. We disagree for the reasons already stated, but that it not the point. The real question for us is not 
whether the FCC's February decision requires us merely to modify our October decision, but whether we 
should cast about for some reason, any reason, to sustain that questionable result.(42) On the contrary, we 
view the FCC's decision as "liberating," in that it gives us the discretion to do what we would have liked to 
have been able to do back in October-namely, to get the parties to the interconnection agreement to set 
rationally based, economic bounds on reciprocal compensation payments for ISP-bound traffic. The 
negotiations we have directed should be able to accomplish just that. 

In conclusion, we observe that there have been calls for regulators to apply a battery of telecommunications 
regulatory requirements, including access charges, universal service levies, and service-territory 
obligations, to the Internet and ISPs. We do not agree with this approach. As noted by the FCC, the Internet 
has been successful beyond the wildest imagining--in large part because it has generally operated outside of 
a confining regulatory framework. Internet Traffic Order at ~ 6. 

However, the Internet should not benefit from CLECs' and ISPs' "gaming" regulation, either. Certain 
CLECs and ISPs have figured out a way to use reciprocal compensation--a regulatory requirement 
originally designed to promote local telephone exchange competition for all customers--as a revenue source 
for increased profits, lower Internet access costs, and maybe even improved Internet access. But someone 
else is "picking up the tab." In the near-term, that "someone else" appears to be Bell Atlantic. But 
perhaps(43), over the longer term, it could be Bell Atlantic's telephone customers under the price-cap 
regime, NYNEX Price-Cap Order, D.P.U. 94-50, at 181-83 (1995), if the Department were on its own to 
insist on imposing some other basis ISP-bound reciprocal compensation on the agreement and if that 
insistence amounted to an exogenous regulatory variable, imposed despite the FCC's jurisdictional 
declaration in Internet Traffic Order. 

Perpetuating this regulatory distortion would not be rational: the Internet is powerful enough to stand on its 
own, without such effective subsidies. Ending this regulatory distortion would encourage efficient 
investment in Internet and other telecommunications technology. Efficient investment promotes real 
competition that benefits all customers. Few, if any, may have foreseen this potential for distortion when 
the 1996 Act became law. But the FCC's negation of the legal basis for MCI WorldCom, D.T .E. 98-116, 
requires that we review and correct, not willfully cling to, demonstrated error. It would be regrettable to 
forego an opportunity to bring about a rational economic result. As the parties to the instant and other 
interconnection agreements attempt to sort out their disputes, they need to consider the Department's policy 
disposition if it is ultimately called upon to supply the solution. 



V. ORDER 

A fter due consideration, it is hereby 

ORDERED: That the Motion for Modification, filed by New England Telephone and Telegraph Company 
d/b/a Bell Atlantic-Massachusetts on March 2, 1999, is ALLOWED in that the Order of October 21, 1998 
in MCI WorldCom Technologies, Inc., D.T.E. 97-116, is hereby VACATED; and it is 

FURTHER ORDERED: That the Motion for Clarification, Reconsideration and Suspension of Escrow 
Order, filed by RNK, Inc. on March 31, 1999 (which incorporates by reference the Letter for Specific and 
Expeditious Relief, filed by RNK, Inc. on March 3 I, 1999) is DENIED; and it is 

FURTHER ORDERED: That New England Telephone and Telegraph Company d/b/a Bell Atlantic­
Massachusetts shall not be required, until further notice from the Department or until negotiations result in 
different payment terms, to escrow any reciprocal compensation payments for Internet-bound traffic or be 
required to maintain the present escrow arrangement; and it is 

FURTHER ORDERED: That New England Telephone and Telegraph Company d/b/a Bell Atlantic­
Massachusetts shall not be required to make reciprocal compensation payments, in excess of a 2: I 
terminating-to-originating traffic ratio, beginning with any payments made or to be made after (and 
including payments undisbursed as of) February 26, 1999. 

By Order of the Department, 

James Connelly. Commissioner 

W. Robert Keating, Commissioner 

Paul B. Vasington, Commissioner 

Pursuant to § 2S2(e)(6) of the Telecommunications Act of 1996, appeal of this final Order may be taken to 
the federal District Court or the Federal Communications Commission. Timing of the filing of such appeal 
is governed by the applicable rules of the appellate body to which the appeal is made, or in the absence of 
such, within 20 days of the date of this Order. 

CONCURRING AND DISSENTING OPINION OF JANET GAIL BESSER, CHAIR AND EUGENE J. 
SULLIVAN, JR .. COMMISSIONER 

I. INTRODUCTION 

Although we agree that the FCC's Internet Traffic Order invalidated the factual two-call premise of the 
Department's October Order, we disagree with the majority's conclusion that this invalidation automatically 
serves to relieve Bell Atlantic from any and all obligations to pay compensation for ISP-bound traffic 



tenninated by CLECs. D.T.E. 97-116-C at 25, 40. For the reasons stated below, we believe that the 
Department should detennine whether existing interconnection agreements require the parties 
to pay reciprocal compensation for this traffic. In addition, we would have required Bell Atlantic to 
continue to escrow the disputed payments while this matter is detennined. Finally, we would strongly 
encourage the disputants to negotiate new commercial arrangements regarding this traffic. Accordingly, we 
concur in part, and dissent in part from the majority's decision . 

II. DISCUSSION 

A. The Department's October Order 

The Department's October Order explicitly and clearly limited the basis for its conclusion that calls 
terminated by CLECs to ISPs qualified for reciprocal compensation by detennining only that such calls 
were "locaL" MCI WoridCom at 6. Although the parties in that proceeding raised numerous issues, 
including various substantive policy and economic reasons for paying reciprocal compensation, the 
Department never explored these issues through hearings and discovery. Id. The October Order made no 
findings with respect to any other bases for reciprocal compensation nor did that Order specifically claim 
that other bases did not exist. Id . Rather, the October Order clearly detennined, relying solely on a two-call 
analysis,( 44) that I SP-bound traffic constitutes "local" traffic thus "qualifying it for reciprocal 
compensation." Id. at 12-13. 

B. The Effect of the Internet Traffic Order on the Department's October Order 

On February 26, 1999, the FCC detennined that ISP-bound traffic was considered interstate based on a 
one-call analysis. Internet Traffic Order at ~~ 1,3. We agree with the majority that this decision removes 
the basis we used to support our conclusions in the October Order. However, we disagree with the 
majority's view of the immediate consequences of the Internet Traffic Order for our October Order. 
Without the local call basis, and without deciding the validity of any other potential bases, the majority 
concludes that Bell Atlantic is no longer obligated to pay reciprocal compensation for rSP-bound traffic. 
D.T.E. 97-116-C at 25,40. 

The conclusion that Bell Atlantic is no longer obligated to pay reciprocal compensation ignores the fact that 
Bell Atlantic had been paying reciprocal compensation well before issuance of the October Order. MCr 
WorldCom at 1-2, n.6. Thus, if our October Order is in fact a "nullity"(45) as the majority states, D.T.E. 
97-116-C at 24, then the logical conclusion would be that Bell Atlantic should revert back to paying full 
reciprocal compensation pursuant to its interconnection agreement until such time as the Department 
determines whether other legitimate sources of support for this obligation exist.(46) Internet Traffic Order 
at ~ 24. 

Moreover, we do not find anything in the Internet Traffic Order that supports the conclusion that MCI 
WorldCom should be vacated. D.T.E. 97-116-C at 40. We do not agree that the MCI WorldCom Order no 
longer gives rise to any rights or obligations; rather, we believe that the MCr WorldCom Order was valid at 
the very least until issuance of the Internet Traffic Order.(47) We therefore disagree with the majority's 
decision that Bell Atlantic is not required to pay funds due before issuance of the Internet Traffic Order. 
D.T.E. 97-116-C at 28 n. 30. 

Finally, we also strongly disagree with the majority's suggestion that the Internet Traffic Order may have 
eliminated any and all obligations for Bell Atlantic ever to have paid any reciprocal compensation for ISP­
bound traffic. While we may agree that Bell Atlantic's obligation to pay reciprocal compensation for this 
traffic was called into question on February 26,1999, that ruling merely changed the state of the law from 
that date forward. Reciprocal compensation paid from Bell Atlantic to the CLECs before that date was 
made pursuant to valid, legal obligations, consistent with state policy, and we disagree with any intimations 
to the contrary by the majority. 

The Internet Traffic Order requires the Department to resume the investigation we thought we had 
concluded in October 1998. The FCC recognized that this might be the case for a number of state 



commissions, stating that it recognize[sl that our conclusion that ISP-bound traffic is largely interstate 
might cause some state commissions to re-examine their conclusion that reciprocal compensation is due to 
the extent that those conclusions are based on a finding that this traffic terminates at an ISP server, but 
nothing in this Declaratory Ruling precludes state commissions from determining, pursuant to contractual 
principles or other legal or equitable considerations, that reciprocal compensation is an appropriate interim 
inter-carrier compensation rule pending completion of the rulemaking . . .. (emphasis added) . 

Internet Traffic Order at ~ 27. 

The majority views the authority granted to state commissions in ~ 27 as "vague" and "equivocal." D.T.E. 
97-116-C at 24. However, we believe that this interpretation is not warranted. First, we have statutory 
obligations to fully investigate and adjudicate disputes subject to our jurisdiction. G.L. c. 30A; see also 
G.L. c. 159, §§ 12(d), 16, 19,20. We should not prejudge whether arguments yet to be put forth by litigants 
have or lack merit without the benefit of a complete record developed with the fundamental due process 
rights of cross-examination and rebuttal. Second, the majority chooses to read ~ 27 in light of 
Commissioner Michael K. Powell's concurrence. However, a concurring opinion (or, we acknowledge, a 
dissenting one for that matter) does not make the law. Consequently, we would accept the FCC's majority 
view and the authority it grants to state commissions as controlling until lawfully set aside, either by a 
reviewing court or a subsequent FCC decision. We note the difference between a suggestion that we 
"might" want to or need to "re-examine" our earlier conclusion, and an order from the FCC or other 
appellate body vacating, nullifying, remanding, or overruling our MCI WorldCom decision. Furthermore, 
we are buttressed in our view that ~ 27 contains more than "a consoling notion," D.T.E. 97-116-C at 24, by 
the fact that, of the eleven state commissions that have considered the reciprocal compensation issue since 
the Internet Traffic Order, none have found that it is dispositive of this issue nor have any determined that 
LECs' existing obligations to pay reciprocal compensation should be changed.(48) 

C. The Effect of the Internet Traffic Order on the Escrow Order 

Our reasoning with respect to Bell Atlantic's reciprocal compensation obligations in the wake of the 
Internet Traffic Order does not lead us to conclude that we ought to require Bell Atlantic to pay reciprocal 
compensation for ISP-bound traffic to the CLECs during the completion of this proceeding or for the 
pendency of a new one. A Ithough we agree that the FCC now has final jurisdiction to regu late and establish 
a compensation mechanism for this traffic, the FCC recognized that it has no regulations currently in place 
concerning these issues and issued an NPRM to rectify the situation. Internet Traffic Order at ~~ I, 9, 21; 
NPRM at ~~ 28-36. However, for the interim period, the FCC made it clear that states could continue to 
determine how compensation for this traffic should be structured. While the Internet Traffic Order grants 
broad discretion over this compensation issue to the states for this interim period, this discretion is not 
unlimited. Thus, while it may be appropriate for a state to continue reciprocal compensation for contractual, 
policy or equitable considerations, or to develop and implement some other inter-carrier compensation 
mechanism, we have difficulty interpreting the FCC's order as authorizing a rate of "zero"(49) for this 
traffic, for the following two reasons. First, the Act requires local exchange carriers to compensate each 
other for the transport and termination of traffic that originates on one carrier's network and terminates on 
another carrier's network. 47 U.S.c. § 25 I (b)(5). Second, a carrier's transport and termination of this traffic 
has some non-zero associated costs, as the majority acknowledges.(50) D.TE. 97-116-C at 28-29. Thus, we 
believe that inter-carrier compensation is due but recognize that the ultimate level of this compensation 
remains to be determined. Accordingly, we would have continued escrow in recognition of the legitimate 
dispute regarding these funds and to preserve them for immediate payment upon final decision or 
settlement. Accord D.T.E. 97-116-B (authorizing Bell Atlantic to escrow certain reciprocal compensation 
payments because escrow constitutes an accepted method to preserve disputed payments during a 
commercial dispute, and because various interconnection agreements require escrow of funds in the event 
ofa dispute). 

D. Discussion Concerning Negotiation and Settlement of this Dispute 

While we agree with the majority that a negotiated settlement is the ideal outcome, we have concerns about 
the process that it would use to reach such a resolution. The process the majority articulates lacks any 



meaningful incentives for the parties to reach a settlement for two reasons. First, the elimination of Bell 
Atlantic's obligation to pay reciprocal compensation into escrow for ISP-bound traffic provides a sure 
recipe for delay and non-settlement because Bell Atlantic now has little incentive to negotiate(51) and the 
CLECs have reduced leverage. Second, without an active adjudication proceeding concurrent with the 
negotiation/mediation/arbitration process established by § 252 of the 1996 Act, no route exists for the 
Department to end the dispute by issuing a final order. 

E. Competition and Efficient Entry 

Finally, we respond to the majority's colloquy on competition and efficient entry. In our view, this 
discussion is not directly related to the dispute before the Department in the instant proceeding. The 
substance of the discussion was not addressed directly by the parties or by the Commission as a whole in 
our deliberations. Therefore, we do not consider it to be a useful or appropriate addition to the Order.(52) 

The majority does attcmpt to make a connection between the discussion in Section IV.B. and the issue of 
payment of reciprocal compensation for ISP-bound traffic, for example on page 32 where it states, "we do 
not prejudge any potential renewal of the dispute before us last October, where such a renewal might rest 
'on contractual principles or other legal or equitable considerations' and not on substantive policy or 
economic issues." The majority appears to make this statement because it has reached a conclusion on the 
substantive policy and economic issues, to borrow its words, "in a vacuum."(53) In fact, one can infer from 
this conclusion that the majority has determined that there is no other basis for paying reciprocal 
compensation without consideration of evidence or argument. 

Not only did the Department's October Order not reach the question whether there were bases for payment 
of reciprocal compensation other than the "local call" basis on which we relied then, but we also did not 
address any of the substantive policy or economic issues that, as a public utilities commission charged with 
protecting the public interest, it is our job to address. Doing our job - that is, taking evidence and hearing 
argument before reaching a reasoned decision - is not "cast[ing] about for ... any reason to sustain [aJ 
questionable result." Id. at 38. Rather, it is doing the work necessary to determine whether a result is, in 
fact, questionable or not questionable. As we have already indicated, continuing the current proceeding or 
open ing a new one to address whether there are other bases - including consideration of substantive po I icy 
or economic issues - for payment of reciprocal compensation for ISP-bound traffic should be the 
Department's next step in resolving the current dispute. 

Janet Gail Besser, Chair 
Eugene J. Sullivan, Jr., Commissioner 

SEPARATE STATEMENT OF JANET GAIL BESSER, CHAIR 

[n addition, while I question the value of including general pronouncements in an order such as this, I 
cannot let what I see as the majority's incomplete or inaccurate characterization of the Department's policy 
on competition go unaddressed. When the majority quotes from a previous Department order on the 
subject, I obviously take no issue with its restatement of Department policy. The Department's deliberations 
in Gas Unbundling, D.T.E. 98-32-B (1999), centered on the prerequisites and regulatory framework for 
promoting competition in the gas industry. The passage quoted by the majority on the role of entrants 
was part of a larger discussion of what constitutes full and fair competition -- an oft-stated goal of the 
Department in the context of both electric industry restructuring, Electric Restructuring, D.P.U. 95-30 
(1995) and Electric Industry Restructuring, D.P.U. 96-100 (1997) and gas unbundling, D.T.E. 98-32-B at 4. 
There are also other individual statements in this section with which I agree. 

However, I am concerned that the overall tone of the discussion does not capture the Department's policy 
on competition and efficient entry. In the current context, the passage from Gas Unbundling appears to be 
used to bolster criticism of new entrants for pursuing their own self-interest, despite the majority's 
assertions to the contrary.(54) The majority's narrow focus on the actions of new entrants here does not do 



justice to the Department's policy on competition, a broad and comprehensive policy that we have spent 
much of our time developing over the last several years to enable the utility industries to make the 
transition from traditional regulation to competitive markets and to open these markets to new entrants who 
will bring with them innovation and pressures for efficient operation. In my view, the Department's policy 
on competition is best and most succinctly captured in the principles we articulated in 1995 to guide the 
restructuring of the electric industry, D.P.U. 95-30, and used again in 1997 to lead ofT the Department's gas 
unbundling initiative . Department Letter to Gas Local Distribution Companies, D.T.E. 98-32 (July 18, 
1997). In this Order, I fear that the majority has fallen into the trap it identified of the "(l]oose, misleading, 
or self-serving usage [that] often underlies disputes and sows confusion." D.T.E. 97-116-C at 31. 
Therefore, I must respectfu lIy disagree with its overall characterization of Department pol icy on 
competition and efficient entry. 

Janet Gail Besser, Chair 

I. MCI WorldCom, Inc. is the successor-in-interest to WorldCom Technologies, Inc. which is the 
successor-in-interest to MFS Intelenet Service of Massachusetts, Inc. ("MFS"). MFS is the entity that filed 
the original complaint in this docket. 

2 . The Telecommunications Act of 1996 ("1996 Act") requires each incumbent local exchange carrier 
("ILEC") (Bell Atlantic is the lLEC in Massachusetts) to open its monopoly networks to effective 
competition before that [LEC will be authorized to provide long-distance telecommunications services . 
Section 251 (b)(5) of the Act requires all local exchange carriers to compensate each other for the transport 
and termination of local traffic that originates on one carrier's network and terminates on another carrier's 
network . 47 U.S .c. § 251 (b)(5). The Federal Communications Commission has interpreted this provision 
as limiting reciprocal compensation payments to the transport and termination of local traffic. See 47 
C.F.R. § 51.70 I. 

3. There are several ways to describe dial-up, Internet calling. For consistency, we adopt the FCC's term 
'ISP-bound traffic'. 

4 . MCI also requested an extension of the judicial appeal period . The Department determined that this 
request was moot because the Department had previously granted Bell Atlantic's motion to extend the 
judicial appeal period for all parties. MCI WorldCom, D.T.E. 97-116-A at 5 (February 25, 1999). 

5. Before the issuance of D.T.E. 97-116-A, the Department's Telecommunications Division issued data 
requests to ten CLECs to determine whether their customer bases were predominantly or solely [SPs, and 
whether any affiliate relationship exists between the CLECs and their IS? customers. Responses were 
received on or before January 20, 1999. 

6. Bell Atlantic does not indicate how it will differentiate ISP-bound traffic from local traffic carried on its 
network. Instead, Bell Atlantic sets up a 2: I proxy by stating (I) that it will escrow amounts in excess of 
the 2: I rat io, billed to any CLEC that terminates at least twice as much traffic as it sends to Bell Atlantic, 
but (2) that if a CLEC demonstrates that the imbalance is associated with "local" traffic, Bell Atlantic will 
pay reciprocal compensation charges for those calls (Motion for Modification at 2 n.3). 

7 . Bell Atlantic notes that it filed the Motion for Stay to ensure that there would be "no ambiguity regarding 
[Bell Atlantic's] ability to withhold payments while the Department considers the Motion for Modification" 
(Motion for Stay at 3 n.2). 

8. In addition to parties to D.T.E. 97-1 16, the Department allowed comments from all facilities-based 
CLECs with interconnection agreements with Bell Atlantic. 

9 . On March 4, 1999, GNAPS filed a petition for intervention. The Department has yet to rule on that 
petition . 



10. Level 3 is the successor-by-merger of XCOM Technologies, Inc., which is an intervenor. 

I I . Prism formerly was known as Transwire Operations, LLC. 

12. RCN, Choice One, the Coalition, Focal, GNAPS, NEVD, Norfolk, Prism, and RNK are not parties in 
D.T.E.97-116. 

13. With the Department's permission, MCI World Com filed its response on March 15, 1999, and Bell 
Atlantic filed its reply to MCI WoridCom's response on March 18, 1999. 

14. Bell Atlantic's appeal of the hearing officer ruling on oral argument need not be ruled upon, for today's 
Order renders it moo\. 

15 . " 

16. Bell Atlantic indicates that its interconnection agreements only require reciprocal compensation for 
local traffic and that, to be "local," the call must originate and terminate within a given local access 
transport area ("LATA") in the Commonwealth of Massachusetts (id . at 9). 

17. These "illustrative" factors are: 

whether incumbent LECs serving ESPs [Enhanced Service Providers] (including ISPs) have done so out of 
intrastate or interstate tariffs; whether revenues associated with those services were counted as intrastate or 
interstate revenues; whether there is evidence that incumbent LECs or CLECs made any effort to meter this 
traffic or otherwise segregate it from local traffic, particularly for the purpose of billing one another for 
reciprocal compensation; whether, in jurisdictions where incumbent LECs bill their end users by message 
units, incumbent LECs have included calls to ISPs in local telephone charges; and whether, if ISP traffic is 
not treated as local and subject to reciprocal compensation, incumbent LECs and CLECs would be 
compensated for this traffic. 

Internet Traffic Order at ~ 24. 

18 . But see Internet Traffic Order, at ~ 12 ("The fact that the facilities and apparatus used to deliver traffic 
to the ISP's local servers may be located within a single state does not affect our [FCC's] jurisdiction"). 

19. 19 The CLECs cite the Alabama Public Service Commission's recent conclusion "that the industry 
custom and usage at that time [the interconnection agreements under review herein were entered] dictated 
that ISP traffic be treated as local and, therefore, subject to reciprocal compensation. " (AT&T Comments at 
5; MCI Comments at 14-16, citing In Re: Emergency Petitions of ICG Telecom Group Inc. and ITC 
Deltacom Communications Inc., Alabama PSC docket 26619 at 25 (Mar. 4, 1999)). 

20 . The FCC characterizes the Internet as "a powerful instrumentality of interstate commerce." Internet 
Traffic Order at ~ 6. Although the FCC admits its treatment of enhanced service providers ("ESPs") has 
something of an intrastate flavor, id. at ~ 5, describing the Internet in this way virtually dictated the FCC's 
"one call" analysis . See also Access Charge Reform, CC Docket No. 96-262, First Report and Order, 12 
FCC Rcd at 15983, 163 I -33 (1997). The FCC has evidently determined to close this avenue of case law by 
distinguishing it, somewhat artificially, from its holding in Internet Traffic Order. 

21. The recent "transferring [of] the States' regulatory authority wholesale to the Federal Communications 
Commission" for which Justice Thomas recently faulted the Court's majority in AT&T Corp. v. Iowa 
Utilities Board suggests that judicial reversal is unlikely. AT&T Corp. v. Iowa Utilities Board, _ U.S . _, 
at _, 119 S.C!. 721, 741 (I 999)(Thomas, J ., dissenting). 

22. Although numerous CLECs intervened in the proceeding, the Department had before it only the 
complaint of Mel WorldCom for alleged breach of contract by Bell Atlantic . The Department did, 
however, note the implications of its Order for other interconnection agreements. MCI WorldCom, D.T.E. 



97-116, at 14. The contract in question was the "Interconnection Agreement between New England 
Telephone and Telegraph Company and MFS Intelenet of Massachusetts, Inc." dated 26 June 1996, and 
filed with the Department on 10 July 1996. Of particular note, are §1.3 8, the definition of ' Local Traffic', 
and §5.8, Reciprocal Compensation Arrangements - Section 251 (b)(5). 

23. The point was noted for a third time in MCI WorldCom Technologies, Inc., D.T.E. 97-116-A, at 2 
( 1999) 

24. The matter of efficient entry by providers versus inefficient entry evidently weighs heavily upon the 
FCC as well. Internet Traffic Order at '\16. 

25. The equivocation is subtle but evident in the word "necessarily" as used in the penultimate sentence of'll 
27. It did not escape the notice of one FCC commissioner. As he so often politely but cogently does, FCC 
Commissioner Michael K. Powell points out the essential incoherence of the majority'S dicta about state 
decisions affected by the Internet Traffic Order: "Such reasonableness does little to preserve those state 
decisions most likely to be disturbed by our 'one call' jurisdictional analysis, namely, decisions based 
primarily or exclusively on a 'two-call' theory. In short, I think touching on the issue of shared jurisdiction 
muddles our conclusion that there is federal jurisdiction with respect to these questions." Internet Traffic 
Order, Concurrence of Commissioner Powell, text at n. I. There is evident division among the FCC 
commissioners over the implications of this "shared jurisdiction theory" (to use Commissioner Powell's 
term). See Separate Statement of Commissioner Susan Ness, fourth paragraph (it "remains reasonable for 
the states ... to treat this [ISP-bound] traffic as local"). It may be that the FCC's temporized ("muddled" in 
Commissioner Powell's terms) jurisdictional analysis is a reaction to the sizeable minority of the Supreme 
Court, who joined Justice Thomas in expressing dismay at the FCC's earlier incursion into a traditional 
state province in AT&T Corp. v. Iowa Utilities Board (see note 21 supra). 

26. The FCC's use of the word "equitable" is ambiguous. It is not clear what equitable powers a regulatory 
agency could, in any event, claim to exercise, as it acts under a statutory grant. The FCC's observation was 
evidently intended to cushion the jurisdictional blow, but all it does is muddle the message, as 
Commissioner Powell has observed. Internet Traffic Order, Concurrence of Commissioner Powell, text at 
n. I. 

27. The parties to this docket have diligently provided the Department with other states' decisions on 
reciprocal compensation rendered since Internet Traffic Order was issued. We have reviewed those filings . 
Other state commissions considered the effects of the FCC's ruling on their situations, on the 
interconnection agreements before them, and on prior decisions rendered . We have before us only our own 
October Order and the interconnection agreement construed by that Order. Useful as it has been to know 
what other states have made of the FCC's ruling, it is equally useful to recall Commissioner Powell's 
observation about the effects of that ruling: "Furthermore, having reviewed a number of the state decisions 
in this area, I am persuaded that the underlying facts, analytical underpinnings and applicable law vary 
enormously from state to state." Internet Traffic Order, Concurrence of Commissioner Powell, page 2. 

28. The FCC's wording ("any determination a state commission has made, or may make in the future"), 
Internet Traffic Order at 'Il24, must be read in light of the only plausible, saving grounds for such state 
determinations set out by the FCC in 'Il27 (state decisions taken, before or after February 26, that rest on 
"contractual principles or other legal or equitable considerations"). State decisions whose conclusions "are 
based on a finding that this [ISP-bound] traffic terminates at an ISP server," id ., are in another category, 
however. And our October Order falls into this latter group. 

29. We do not, at this point, hazard a judgment whether such an alternative basis exists in the Bell Atlantic­
MCI WoridCom interconnection agreement before us. If such a basis can be convincingly shown, then it 
would not be the Department's role to save contracting parties from later-regretted commercial judgments. 
See Complaint of A-R Cable Services, Inc., D.T.E. 98-52, at 5 n. 7 (1998). 

30. This finding partly addresses RNK's Motion for Clarification. Bell Atlantic's Motion for Modification 
of our October Order intimates that reciprocal compensation payments made for ISP-bound traffic before 



February 26, 1999 were never truly due and owing under the interconnection agreement. Bell Atlantic notes 
that "there is no severable 'local' component of an Internet call but such traffic is now, and always has been, 
interstate traffic .... Internet-bound calls are not eligible for 'local' reciprocal compensation under BA­
MA's interconnection agreements, and CLECs have received substantial compensation to which they 
are not entitled under those agreements." Bell Atlantic's Motion for Modification, at 10. Despite Bell 
Atlantic's intimation, the question of refund is not before us, and so we take no position on the status of 
payments made by Bell Atlantic for reciprocal compensation for ISP-bound traffic prior to February 26, 
1999. To do so now would be premature-assuming that D.T.E. even has jurisdiction over the question of 
refunds and considering the instructions below as to negotiations, mediation, and, if it must come to that, 
arbitration. But we shall not require Bell Atlantic to make (i.e., to disburse) any payments that were not 
made as of that date. See text immediately infra. 

31. In the current absence of a precise means to separate ISP-bound traffic from other traffic, we believe 
that Bell Atlantic's 2: I ratio as a proxy is generous to the point of likely including some ISP-bound traffic. 
However, this 2: I proxy is rather like a rebuttable presumption, allowing any carrier to demonstrate adduce 
evidence in negotiations, or ultimately arbitration, that its terminating traffic is not ISP-bound, even if it is 
in excess of the 2: I proxy. Where disputes arise, however, the disputants are well advised to work the 
matters out between themselves, rather than bringing them to this forum after less-than-thorough 
negotiations. 

32. See Internet Traffic Order, at ~ 24 n. 77. 

33. The frequent misuse and abuse of , competition' and allied terms calls to mind the colloquy between 
Humpty Dumpty and Alice, when she objects to his arbitrary and idiosyncratic meanings for words: 

"When I use a word," Humpty Dumpty said in rather a scornful tone, "it means just what I choose it to 
mean--neither more nor less." 

"The question is," said Alice, "whether you can make words mean so many different things." 

"The question is," said Humpty Dumpty, "which is to be master--that's all." 

Lewis Carroll, Through the Looking-Glass, and What Alice Found There (Boston: Lee and Shepard, 1st 
U.S. edition, 1872) chapter VI, p. 124. 

34. See, e.g., the career accomplishment cited in Bell Atlantic Reply Comments on Motion for 
Modification, March 15, 1999, Attachment A, Resume of David F. Callan: "Identified niche opportunity 
related to asymmetrical traffic patterns under Federally mandated interconnection architecture." The 
premise ofa mandate, of course, no longer holds post Intemet Traffic Order. 

35. As noted by Justice Breyer in AT&T Corp. v. Iowa Utilities Board, "[t]he competition that the [1996] 
Act seeks is a process, not an end result." AT&T Corp. v. Iowa Utilities Board, Opinion of Breyer, J., _ 
U.S. at _, 119 S.Ct. at 751. When the exercise of regulatory authority artificially brings into play 
additional providers but some one else in the market is "picking up the tab" for those new players' entry, 
that is not competition. It is, rather, handicapping one horse so the others in the field may as likely cross the 
finish first, despite their otherwise slower speed. There is no real gain in the efficient deployment of 
society's resources and thus no net social gain. While some may make the case for incubating infant 
industries, the purportedly temporary "life-support" measures entailed in doing so often become necessities 
(even entitlements) that cannot, practically speaking, later be withdrawn. 

In the case of reciprocal compensation for ISP-bound traffic, "shifting dollars from one person's pocket to 
another's" occurs when Bell Atlantic's reciprocal compensation payments are in excess of a CLEC's costs to 
terminate ISP-bound traffic. (The discussion in the text infra makes clear that we believe this result likely 
obtains. See also note 34 supra and note 39 infra.) In addition, Bell Atlantic contends that the reciprocal 



compensation payments it has made are in excess of the costs that Bell Atlantic avoids by no longer 
terminating this traffic. Therefore, Bell Atlantic is making payments to CLECs for recovery of costs 
that are not being incurred and is paying more than its own avoided-cost savings. As a result, Bell Atlantic's 
shareholders or telephone customers are losing money, and CLECs are either earning additional profits or 
passing through these "savings" to their own customers as putative benefits of competition. Such benefits 
are not related to any efficiencies achieved or value added by CLECs. They are simply the result of 
regulatory distortion. 

36. See, also, Thomas J. Duesterberg and Kenneth Gordon, Competition and Deregulation in 
Telecommunications, p. 26 (1997), "Pricing policies and investment incentives for all parties, including the 
incumbents, must simultaneously be developed so as to create an efficient telecommunications system. 
Ideally, this means that prices of final goods and services, as well as of intermediate goods purchased by 
competitors, should reflect real economic costs." 

37. It is perhaps not fashionable to quote him in a regulated industry, but Adam Smith put the matter justly 
in 1776: 

No regulation of commerce can increase the quantity of industry in any society beyond what its capital can 
maintain. It can only divert a part of it into a direction into which it might not otherwise have gone; and it is 
by no means certain that this artificial direction is likely to be more advantageous to the society than that 
into which it would have gone of its own accord. 

Every individual is continually exerting himself to find out the most advantageous employment for 
whatever capital he can command. It is his own advantage, indeed, and not that of the society, which he has 
in view. But the study of his own advantage naturally, or rather necessarily, leads him to prefer that 
employment which is most advantageous to the society. 

Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations (Oxford: University of 
Oxford, 1869), vol. I, bk. 4, ch. 2 (the chapter concerns restraints on imports, but the point is broadly 
suggestive in assessing proposed government 
actions). 

38. The Supreme Judicial Court in Massachusetts Institute of Technology v. Department of Public Utilities, 
425 Mass. 856, 866-67 (1997); and the General Court in St. 1997, c. 164. 

39. Similarly, ISG-Telecom Consultants, Inl'l., a Florida industry consultant that specializes in helping ISPs 
tum into CLECs, has characterized the income derived from reciprocal compensation as "gravy" income. 
See Bell Atlantic Reply Comments, March 15, 1999, Attachment F (Affidavit of Paula L. Brown), 
Subattachment C to Attachment F (tenth unnumbered page), copy of Internet communication of ISG­
Telecom, entitled "Taking the Plunge from ISP to ISP/CLEC. Is it Right for You???", copyright 1996, 
1997,1998,1999: 

Although reciprocal compensation could be a new revenue source for the ISP/CLEC, we at ISG-Telecom 
NEVER recommend creating a business plan or business case model around reciprocal compensation. 
ISP/CLECs that choose to become CLECs to participate in reciprocal compensation should be aware of the 
current regulatory climate. Reciprocal compensation, in light of recent FCC considerations, should be 
considered "gravy" income ONLY [emphasis in original]. 

See also Internet Traffic Order, at ~ 24 n. 78, wherein the FCC recognizes the question of consistency with 
the statutory scheme ("e.g., definition of a carrier") of such "anomalous practices" as "free [I]ntemet access 
while getting paid for it." In a word, "gravy." 

40. See notes 34 and 39 supra. 

4 I. See note 20 supra. 



42. The situation is not without earlier parallel. The Department faced a similar choice and like counsel in 
1994-95. The Department's policy regarding "environmental externalities" in electric regulation was 
overturned on purely legal grounds by the Supreme Judicial Court in Massachusetts Electric Company v. 
Department of Public Utilities, 419 Mass. 239, 243-50, 252 (1994) (imposing such externalities was 
"beyond the range of its statutory authority to do so"), the Department-barely a month after the Court had 
corrected it-flatly rejected counsel that it somehow cling to judicially discredited precedent. Boston 
Edison Company, D.P.U. 95-I-CC, at 12-14 (1995). We can be no less forthright here. A clean break with 
error is salutary. 

43. We employ emphasis advisedly . Only where "regulatory, judicial, or legislative changes uniquely 
affecting the telecommunications industry" (and other stated cost changes) impose resultant additional cost 
can Bell Atlantic qualify for recovery under the exogenous cost adjustment provisions of its price cap 
mechanism. NYNEX Price-Cap Order, D.P.U. 94-50, at 181-83 . Extra-statutory, voluntary contractual 
undertakings are another matter-and Bell Atlantic was and is free to choose such undertakings for its own 
business reasons, Internet Traffic Order at ~ 24 n. 77. See, also, Complaint of A-R Cable Services, Inc., 
D.T.E. 98-52, at 5 n. 7; and see note 28 supra. Yet, negotiation or mediation may settle the question, 
and so it may not be presented for Department decision for arbitration. 

44 . We note this was not, contrary to the majority's assertion, a "mistake of law." D.T.E. 97-116-C at 24. In 
fact, the FCC had, on May 7,1997, noted that "[w]hen a subscriber obtains a connection to an [ISP] via 
voice grade access to the public switched network, that connection is a telecommunications service and is 
distinguishable from the [ISP's] service offering." In the Matter of Federal-State Joint Board on Universal 
Service, CC Docket No . 96-45, at ~ 789, Report and Order (reI. May 7, (997); see also Internet Traffic 
Order at ~~ 13-16. Accordingly, our October Order was consistent with existing law, subsequently changed, 
and was not a mistake of law. 

45. Black's Law Dictionary (6th ed. 1991) defines the phrase "null and void" as meaning "that which binds 
no one or is incapable of giving rise to any rights or obi igations under any circumstances ...." 

46. We view this dispute as remaining active; in our view, MCI WorldCom need not re-file its complaint in 
order to re-invigorate this suit. Cf. D.T.E. 97-116-C at 25 . However, we believe it would be a more 
efficient use of resources for the Department to re-notice these issues for resolution in the context of a 
generic adjudication applicable to all relevant interconnection agreements. 

47. This has implications, for example, for RNK, which sought funds owing before issuance of the Internet 
Traffic Order (RNK Letter for Specific and Expeditious Relief dated March 31, 1999). 

48 . WoridCom, Inc. v. GTE Northwest Inc., "Third Supplemental Order Granting WorldCom's Complaint, 
Granting Staff's Penalty Proposal; and Denying GTE's Counterclaim," Washington Utilities and 
Transportation Commission, Docket No. UT-980338 (May 12, 1999) (Commission found no reason to alter 
prior decision in MFS/US West Arbitration, and that prior finding that calls to ISPs are local calls subject to 
reciprocal compensation should apply to MFS/GTE agreement as well); In the Matter of the Application of 
Global NAPs South, Inc. for the Arbitration of Unresolved Issues from the Interconnection Negotiations 
with Bell Atlantic-Delaware, Inc., Delaware Public Service Commission, Docket No. 98-540, Order No. 
5092 (May II, 1999) (Commission affirmed arbitrator's award that found interconnection agreement 
adopted by Global NAPS did anticipate treating ISP-bound traffic as local for purposes of reciprocal 
compensation, because agreement did not contain provisions for segregation of ISP-bound traffic or other 
special procedures for such traffic; arbitrator also found that FCC Order not dispositive of issue and that 
GNAPS entitled to receive reciprocal compensation for ISP-bound calls unless and until FCC issues ruling 
to contrary); In the Matter of the Petition of GTE Hawaiian Telephone Company, Inc. for a Declaratory 
Order that Traffic to Internet Service Providers is Interstate and Not Subject to Transport and Termination 
Compensation, Hawaii Public Utilities Commission, Docket No . 99-0067, Decision and Order No. 16975 
(May 6, 1999) (Commission found that previous finding that reciprocal compensation should be paid for 
Internet traffic not in conflict with FCC Order); In the Matter of the Complaints of ICG Telecom Group, 
Inc., MClmetro Access Transmission Services, Inc ., and Time Warner Telecom v. Ameritech Ohio, Ohio 



Public Utilities Commission, Case No. 97-1557-TP-CSS et al (May 5, 1999) (Commission found that FCC 
Order does not affect earlier decision and that pending new FCC rule, state commissions have authority to 
establish inter-carrier mechanism and to decide whether and under what circumstances reciprocal 
compensation is due); Electric Lightwave, Inc. v. U S WEST Communications, Inc., Oregon Public Utility 
Commission, Order No. 99-285 (April 26, 1999) (Commission ruled that ISP traffic is local under terms of 
existing interconnection agreements, agreeing with the Alabama PSC that parties were required to 
specifically exclude ISP traffic from the definition of local traffic or applicability of reciprocal 
compensation, if that was parties' intent); Proceeding on Motion of the Commission to Reexamine 
Reciprocal Compensation, "Order Instituting Proceeding to Reexamine Reciprocal Compensation," New 
York Public Service Commission, Case No. 99-C-0529 (April 15, 1999) (Commission opened new docket 
to reexamine reciprocal compensation policy, particularly costs and rate structures applicable to large­
volume call termination to single customers, and to set permanent rates for such by August, 1999; 
Commission noted that FCC order allows states to continue requiring payment of reciprocal compensation 
for Internet-bound traffic); In Re Petition of Pac- West Telecomm, Inc. for Arbitration Pursuant to Section 
252 of the Telecommunications Act of 1996 to Establish an Interconnection Agreement with Nevada Bell, 
"Order Adopting Revised Arbitration Decision," Nevada Public Utilities Commission, Docket Nos. 98­
10015 and 99-1007 (April 12, 1999) (Commission found FCC Order does not alter fact that ISP-bound 
traffic is treated as local for rate-making purposes and that ISPs are no different than other local business 
customers; Commission noted there is no practical way of distinguishing ISP-bound traffic and fact that 
there is substantial imbalance between calls terminating to CLEC does not support conclusion that subsidy 
flow exists); In Re: Request for Arbitration concerning complaint of American Communication Services of 
Jacksonville, Inc. d/b/a e.spire Communications, Inc. and ACSI Local Switched Services, Inc. d/b/a e.spire 
Communications, Inc. v. BellSouth Telecommunications, Inc. regarding Traffic Terminated to Internet 
Service Providers, Florida Public Service Commission, Docket No. 981008-TP, Order No. PSC-99-0658­
FOF-TP (April 6, 1999) (Commission required continued payment of reciprocal compensation for Internet­
bound traffic; Commission found it did not need to address jurisdictional nature of calls but only needed to 
examine parties' intent, which clearly showed intention that Internet-bound traffic be rated and billed as 
local calls); In the Matter of the Petition of Pacific Bell for Arbitration of an Interconnection Agreement 
with Pac-West Telecomm, Inc. pursuant to Section 256(b) of the Telecommunications Act of 1996, "Order 
on Draft Arbitrator's Report," California Public Utilities Commission, Application 98-11-024 (March 30, 
1999) (in context of arbitration of new interconnection agreement, Arbitrator found that Pacific Bell is 
required to pay reciprocal compensation for ISP-bound traffic, concluding that such compensation was not 
eliminated by FCC Order); In Re: Emergency Petitions of ICG Telecom Group, Inc. and ITC Deltacom 
Communications, Inc . for a Declaratory Ruling, Alabama Public Service Commission, Docket No . 
26619 (March 4,1999) ("Commission found ILECs should pay reciprocal compensation for ISP traffic 
under terms of interconnection agreements; Commission also found that parties intended those calls to be 
local because they did not exclude ISP traffic from local traffic at time agreements entered into); In the 
Matter of Enforcement of Interconnection Agreement between Intermedia Communications, Inc. and 
BellSouth Telecommunications, Inc ., "Order Denying Motion for Stay," North Carolina Utilities 
Commission, Docket No. P-55, SUB 1096 (March I, 1999) (Commission denies further stay for BellSouth 
of its November 4, 1999 order requiring payment of reciprocal compensation for ISP traffic; Commission 
found that any further stay must be obtained from court on appeal; in comments to district court, 
Commission argues that FCC Order does not disturb Commission's earlier order). 

49. We note that Bell Atlantic has voluntarily offered, and the majority has accepted, to continue paying 
reciprocal compensation for traffic up to an imbalance of 2: I. The majority notes that because there is no 
technological means to segregate legitimate local traffic from illegitimate ISP-bound traffic, this ratio "is 
generous to the point of likely including some ISP-bound traffic." D.T.E. 97-1 16-C at 28 n.31. However, 
according to the majority, there is no legal requirement that Bell Atlantic pay any reciprocal compensation 
to one another for this traffic; accordingly, the effective legal "rate" is zero. [d. at 25. 

50. The majority'S reference to a possible impact on Bell Atlantic's ratepayers (via a price cap exogenous 
cost) if Bell Atlantic was ordered to continue paying reciprocal compensation is premature and speCUlative 
at best. Whether Bell Atlantic would be eligible for such exogenous cost recovery is dependent on a 
number of complex factors which we would not presume to prejudge. 



51. Given its conclusion that Bell Atlantic has no obligation to pay reciprocal compensation for ISP-bound 
traffic, it is not clear to us why the majority thinks Bell Atlantic would engage in negotiation, as it 
encourages Bell Atlantic to do, because if such discussions were to lead to an agreement for compensation, 
then Bell Atlantic would begin to pay its local competitors for traffic that, according to the majority, it has 
no obligation to pay. 

52. We note that the Department occasionally provides general guidance at the close of an order on a 
specific adjudication , but the guidance is directly related to the substance of the order. For example, in 
Essex County Gas Company, D.T.E. 98-27 (J998), the Department included direction on the showing 
proponents ofa merger should make to ensure expeditious consideration of their petitions. This type of 
guidance, directly related to the specific case at hand and flowing from the evidence presented, is, of 
course, appropriate . 

53 . The majority concludes. "Clearly. continuing to require payment of reciprocal compensation along the 
lines of our October Order is not an opportunity to promote the general welfare" without the Department 
having examined this question. D.T.E. 97-116-C at 34. 

54. See, e.g., D.T.E. 97- 1 16-C at 32-33 ("There is, however - and we emphasize this point - nothing illegal 
or improper in taking advantage of an opportunity such as the one presented by our October Order. One 
would not expect profit-maximizing enterprise[sJlike CLECs and ISPs. rationally pursuing their own ends, 
to leave it unexploited . "). 
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~ Order Arrrovin; J.otCtConn«tion Agn:=~c~t.lIWO Iht: jqint Petition or BcU 
Atlaotk.Ncw lcruy 1m; and MrS [nlt!ll!OC! nfNew JtrUY. loCi. fQr Arbitration rUr;iuunt to 
Section 2520,) gfrbc Teh!cQmmUDiSitjlln14 Nt of J1}9611nd ILWO m~ Bell A11ilotic·Nc:w Jwc:x. 
1ru:. 1nl!il5iponcctjon Allm:ment with Mrs InrclcosH ofNCW Jc,>,~y [DC PUrsU3l1ltiJ Se,ctiQns 251 
ansi 252·oftbc T,Ics;pmmlloiGAtjnD'I Act or 1996, Dockct Nos. T096010527 and '1'096070526 
(Mareh '0, 1997). 

s.u Ordcr.lIMfQ The Board's Con!iJs:utiQD of pwceUurc:s for lhe 
lmniemcDJ3tjon of Sectign 252 (If the Tchtj;IJmmunjcatjQDS Aw: of 1996 Docket No. 
TX9607n540 (i\uiuSl 1's . 19%) (hereirnaftcr. Arbitr"'tion Order). 
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(2) 

(3) 

I)edsion: 

(4) l:· 

(S) 

(6) 

GNI i:; ~liJ.:iblc lor W1 inh;n;l.Inm;clil.'n ""n:l:ml:nL .... ith BA-N1. 
Nbitrator' 5 D<:(1$IOD :ll 5. 

Is GNT ~ntitled to most favored nation (MFN) sutus in rcg:ud to 
other interconnection ~irrcmcnt!~ 

(iNf i!4 entitled to Ml;N ~tatU~ It\ (ce~d to optirtg intI) oLh~r 
interconneeti()f1 asrccm~tm ~e~w~n BA-Nl and nrher el'lmretitivc 
local cxch.lngc C<1me:n; (CLFC.(), including the inlCrconn~cti()n 

U¥n:c:m~t between lJA-NJ and MfS lnlck'tlct orN~w Jl!:rsey, Inc. 

(MFS). lhcl. 

WhCn opting in~o il prc~xistin& intcICOM"tion a~~t:mt:nl under 
MFN stltus, is 1'1 patty bound to the ~eemcnt in irs ~ntircty. or ili it 
lre~ to opt in (In a provision by proviiion ba....;s? 

IfGNJ Orb into the M.1"~ ai'Ccment, it IIWy only do S(l on an all or 
nmhing basis. It is not rt~ to "pick and choose" among [hc 
provisions (If that Il~rc:cmcnr and is bound tu tht: tenTIS and 
cOllditi()nJ 6:t 61' Un: Wlle th~y arc J)\:rmitted to "Opl in" to the MFS 
:!greernent ~. 3t 6. 

rrON! is entitlcd to Upl in lO the MFS agrecment, wh~t ~Ilould the 
dur;uion or the: contract be' 

Tho: dUl:ltion of the il1lereonneetion <tt:n:cmcnt between Br\·NJ and 
GNT should bl! "jt\~~t:n ~ys less than thre.: yt'ilI'S f[(lm the d.1tc of 
cxecutiun. hi. at 8. 

t\n': calb to Internet Scrllil:t: (In,lViders (l~Ps) ciilSihlte for reciprocal 
compcos.'ltion und~r the MFS inte:rcor.nection .1grc~ml!:nt'> 

Ctllho: to JSP, atC ¢Jjgibl.: li)r recipro~l compcn$4ltion IInder lhe MFS 

interconnection agreement. 14. ~.t? . 

1\rc the: applicable rccipnl\:al compensation rules tho~ ~l fUrLh ill 

the MrS inh:rconnecuoD nlVl=c:ment, or the gcn6ic rates eS13blishtc'd 
hy the Doard in Om;kel 'No. TX95120631? 

The rccirm~l eom~f\~\il/fl rlltc:~ ..pplj(;3hl~ to GNI and BA-NJ if 
<iNt OptS into (he MFS illtcrconn~ct;on ag,rCCml:nt. arc:. for tbe 
duratiun ufthe time lhalthe terms therein ~ appliC2'hle l)~\\I{een 
GNI 4.nd BA·NJ. those: ~c:t f'onh in thal agreement. Wo. at 10. 
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MCo'Ulwhik. on the fcdc:rallcvcL tOC FCC W3S illreaJy cn.\lall~J in its r.;onsideration 
of the issy.; gr wh\;lhcr reciprocal compcD.:i.ltivn wet:; the appropriate fom, of comj)\':nsottion for 
ISP·~~ If'".lOi.,;, On Ot;~\lb~r ~O, 1998. Ih.: FCC i:l,'iucd iI. Memorandum Opinion lJnJ Onler in 
~TE Thh:nlwns:. GIOe TariITNA, 1 ....(iTOC TMln~~\inAI No 114H. CC Dyck~1 Nu. 9R· 79. FCC 
9A-292 (October )0, 1l)l)8) (h~teinaftr:r, n,lV T~lcphQQ~). In On:: th~ FCC. l:ortcluded an 
investiQation of :In access ofterilli by the GTE Tdtphllne Opet:lting Companil!s, 3Ild rOi..ln~ \hal 
GTE':! oITmng. which would permit Internet Servic:c Providcrs to proviJ~ lhe-ir ellll-us~r 
1!\I~tl,)m~ with high-spted flceess to the lntcmct. wa, 3n int~llitt: :servkc properly tariffed 3t tM 
federallev~l. GTE Iclcpbon~ at ~l. In GTE Tlilenhonc, the l;CC cxpr~sly SLatco that its Order 
did ~nol consider or addre$S i,s\lcs rc,uding Whi:lh.:r locAl c~c;bangc tarricrs IlCe entitlcxllo 
receive reciprocal comPl-'llRlion when they deliver tQ into~lion :I~rvice pr(\"idc~. includi~ 

Internet sl:rvicc pruyiLlC:~!i, circuit ~witched dial-up tr3l1ic origin.ted by jnterconne~ing LEC~." 
h!.. at ,~, Th~ FC' stated instead lhal it intended "in the next week to i~sut' :J. separ:lte o:-dcr 
spceifiCIIlly OcWtt=SSinH r~ciprcx:al compc:o:'l.:llion i:-;~ul:,)." Ibid. Thereafter, the: BII:ud, a]{)ng with 
much of the t~ll!ellmmunkatiOl1S eomsnuni1f, waited wilh ~ea[ anticipation for i'w-ther Wllrd 
ITum du~ FCC on the ilSUC ofcumpensluiQI\ for ISP·bollod tt3flic. 

With rcgard to the Arbitrator'S Decision, anUII!\ required in lhe BoatJ · :\ Arhitriiltion 
Order, the parti~ were n:quired to submit lor Board consideration a fully ~x~uted 
intercol\"~ction Il"rc:cmc:nt cncompa:\!IinK the Ilrbitfltion decision within five (5) day~ of lh~ 
Arbit1'ator'~ deci$ion. On NtlVCmber 2. 1998, GN11i1d a motioil xquc .'lin~ that the Board issu~ 
an ord~r III the effeet lbirt: 

(a) [GNIJ is for all purposes dccmed to h:lv~ entered in~ 3.n 

in:erconn~lion agreement wilh RA thai reflectS the 
[Arbitrator'S D.sci:;ionJ, with an ctli:l.:livt: dolte of today. 
Novl!mh;er 2, I99H; and (b) In the extent that SA's actions in 
4lny way delay the 4te on which rGNI] call begin CJ(~n:iliinu 
its riahl)( under the ~~m~nt.. the t~rmin.1tion dale of the 
a~emcnt ill LI~emed cxtcnd~. dOl} for day. durin~ tht: 
pc:riod that BA ctlnlinues 10 engage in sur.;h delayiag elrl>fl'l. 

[N(lvcmb~ 2, 1998 Motion ul"GNT llt 2. 10J. . ... . 

GNllUtachcd u. rmm of inlcrconnection a&rccmcnt, e;ottc:utcd by GNT. whieh purpnOS to 
im:QtpQra~ the hrbilr4lor', Dccisiun. 

. At its puhli~ rncctilli: of Ntlvember -t. 19911. the Board authnri:l.e~ lt$ Scc~'~y 10 
send a IcttCT t.u lhe panics al1v iling them 01' their duties to submit a mutually ~xecutC<l a&n:~mC:l1t 
for Board considcrution. The ~~tU'yt~ l~tt.:r was :sent the same day. JJy Ictll?r daled 
Novcm~ S. 1998, GNT ~pondl!d to th~ Uo~rd n:icrcm:ing i~ November 2. 199" Motion and 
ulikinlWI \bl: Aoard. in addition to tht! (Jthler relicf ~<1I..(~lcd, direct that RA.NJ pay (11 ONI 
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l'Casona~k ineurneU II.tll)mey·s fee:c in cnnneeticlFl. with (;NI's efforts 11) r~"l;h lin ~t'C:c:;nent with 
RA-NJ durin~ lhe period Novcmber 2-5, 1<)(}8. On Novcmb.-:r 5, 199R, RA,NJ $\J!;Imitt<!d ~w.,) 
\ier~ion~ of interconnection agreements, The fin't mooilit:d th~ CrNT agreement prcv:l,)us)y 
submitted to the Soord by C;l'<111n N(lv~mh~r 2. 19911. Thr: second contains mudifications to the 
uri~inal MFS iIo"recmCnl based on llA-NJ's interprctation ol'lht: Ft:t1t:ra1 Communicationi 
C(lmmil;)';nn (FCC) Memottndu.rn Opinion and Ort.h:r in GTE Tclcgbam:. GIOC Turiff NQ 
GIOC Trno<:mjtul Ng 114.1. CC Ducket No. 91-79, }.·ce Y~-292 (O~tob;r JO. 1998) 
(hereinafter, CiT): Ic1c:pb\)Qt!), Al the ~l1e time, IIA-NJ submiu\!d i~ 0l'pllsitiQn. to GN[":s 
Moli(lfl. Hy letter dAted Novemher G, 1998. UNI filed an answlrr BA-NJ's Opl-" osi(u n tu it.'I 

Motion. By l~ttcrs dAted No ...ember 10, 1998 iUld November 12. 1998 BA-NJ llnd UN!. 
respectivc:ly, $u~mi\\~d additional ~spon~iv( p.1peni. RA -NJ 5ubmittcd additi()nal comments by 
l~lleT dated November 19, 191)" 10 which CiNI rcspond~c1 by It:ltrr daled Novcmb~r 20, 1998. 

lly lctt£r l1:J1~d November 11, 1998. th~ Di .... ision ofme R.3.lepayt:. Advocate 
(Advocate) submitted comments \)n thl!: Arhitr.1tnr', Decision:tnd nmed the fa~1 thnllhl! Board 
hid bdo~ it thrc~ forms of im\rrconnection agreemC1lts !Iuhmhud by the p~i~. In its l~ncr. the 
Advocate di$~&t~ed wilh the Eighth Cin;uil Cuurt of Appeals rcjeclion of the FCC's "pick Jnd 
choos~" rule' nnd the aOMd'~ ooc)ption of the Liahth Cin:uit' s in~rprcta{ion . Nc:vcrthdcss, lh~ 
AdvoClltt suppOrted .iO interconnection agrt:~mc!"t., r¢¢ommcrui.:u by the ArbjU'a~or. unci u~c:d 
the Boi!Il..l til .i1pprovc the iDt~rconnec(ion agre\.-rnt:nl which in effect w01ol11.l n:n~l the MFS 
~n.-cmcnt. ily Ic\ler dllted Novemb.:r 2.5, '99S. BA-NJ rC'Spond~d to the Advoc~t~'~ c()~lIrtenU 

lU\d st~Iccl thl1llh~ Board ~houlti not approve an imc:n:OMection 3&rH'TT\ent based on lhe 
Arbitratar's L)ccisi\ln,~~t should tind mallhc MrS a6r~ment which GNI Sl:l!ks to adopt mUl·:t 

c:nnt.1in falll!> which conf.>rm to Ihe ~&rd'$ DI:I.a:mocr 2. 1997 Gl!m:rit: Order in Dot:k~t No. 
TX9S 120631 and shOUld extend for a term which ":x.pin::! on July I. 1999. th~ tc~minaliun date of 
the MFS [men:nnnection A.:n:ement. In adtlitic1n, IiA-Nl 5\3\1,"<1 that the Uoard shuuld clarify 
t~t, purlluant to the fCC's determination in GTEL:lephoQc, internet tri.lffic i~j\lri~dicli\)nally 
intcrscale. By letter dated December). 199R. ON! djsaiI:'; ~c.i lNiu, o~-".i ar..... :;"'Ied tMt tfu: 
FCC's analysis in GTE IelSiIlhym: did not arli:cl 111(: proper tn:3(mt!nl ofreciprocall:(1mpell.Sation 
for ISP·huund traffic. All nfthe date Oflhis Order. the Partic:~ have railed 1" mutually Cll.t!Cuu~ a 
cllmprehensive inll!'T't-'{mnection ll~rlNlTlCnl b~~d un lht:ir ~ontinuin~ differences in inll:rpr~tin~ 
the Arbitrator's Decision and fCC Orders. 

Finally. an February 26, 1999. the t:tc ndl!ase4 ~: ,. .2"L:.1.,,:.o:1 vrdcr in CC 
Docket NIl , Q6-1J8 Sfld Noli~c of Propo:;cd Rulcmak.in~ in CC Docket No. 99-6&, 1LMLQ 
Implc:mc:nt.1lioQ pElbe , Q(:al CC.'IDP'OSiltigp prnvj:sjoos in the TdecprnmUDiC;!ljQ,DS Act pf 1,29,6 
and Inlcx-ewer Cornpcn5!ltjpn (or ISP-B9\11'I.;1 Tf'l.I(fie, CC Dockt:t Nos. 96·98 nnd 9')-68, FCC 
99-38 (Fcbnwry 26, t991) (herei113fi4i!r, Dt!clanuoty R,l,Iling). In the Drdarutory ftulin&. the FCC 
"M$4:d that it c:onsiili:n:d ISP·bound traffic to ~ interstate LrtlOic not i\.lbjc:cllll the: rcciprllcal 

J ~ Juwa Utilitic:s Board Y FCC. 12u [ .3d 753.800 (14th Cir_ 1997); afCd in part 
lind n:".'d in UIIrt sub Mm. AT&T Cotp. y. lowillltjb Lid., _ll.S. _, 119 s.D- 721. 14l 
kful.2d 83S (I 99Q). 
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cnm[l'!n~tinn t'I~li~"ti~m:; imfX'~cj ~y :;~tion 2S 1 (b)(5) of the Act. Dcc:lariltory ~\l l i~g at ~'Ill,. 
) X 27 ami rn &7. lind utlvill~d further that, in the tlb~enc:c: of iii federal Nle AOvcrOJItg mt<:r-I:arm:r 
co:npenQtion for ,:ucn traffic., states arC free eirher to impQsc or not imposc reciprocal 
compensation for ISP·bound tr:lf'fic. dcpt'nclin~ upun lhl! ~ i Tl;UmSlanc~" hefore the st:ltC 

commission. includin~ the cxistal~c (Jr inlt:n.:onnt:ctlnn agrC::C:.'I<;'",," ~ ~ ~ ... ;...."vi,) I\.uEng at 11) , 
21.2S-21. 

PI SCl1SSIUlS. 

With n:gud to the first issue recilt:t.1 uhovt:, we EThl.Q that the Arbitrator curreedy 
dcterrniJScd that C..,"Nl i:i ~liK1blc to enter into all intcrconn~ctill" ..J~ ;" , .' " .' _ :h: :~ th:u at it~ 
public iilGc:1\d.a mcctillr. ofJune 9, 1999, the: Board found thaI GNI hall ut:mOl'lstrated that it 
Jl(I'!Ie~ the ~uisitc filW\Ciw, l~chllical and managerial ~)(pcrtisc and n:liOUICes which &rC 

necessary to pro\lide locut exchange and c)(cb.m~e a~~-=:!:! ldecommunicl1tions services in New 
J@r5eY, and accordin~ly, the Board authorizL-d C1'Illo pwvlllc local exchange Ollld eXl;hill1X~ 
acccs$lclceommunications 5e(Vicl! in New JI!NeY !luhjeC1 '0 the IIpproval of iUl il\lc:rcllnnc:~on 
aar~mcnt an..! tMifT'i. S« Order of Approv:.ll, TIMID tbe pcrirjQo g f GU;><!.~ '1''::/,P< Inc Fru:a 
C<rtjficltt of }Jubtjc Convenjence Md Ncccs;;ity to Prllvh.lc I \leal Cxchanac 
T~£sQmml1DjqliQD$ S¢:yj"$. Dockt:t No. l'I.::'JS0<><>386 (June 21, 199<)). Accordingly, we agree 
with me- Arbitrator tllat GM is :In entity .:ti~ibl~ l~r iltl inte~OM«tion 3g~roIt::nt 

We :lIso r.INO. th:lt the Arbitr.llor is ~(lrreet 'hst 3$ ;lJl <\4)pru ved local exchange 
carri-:r. GN[ ill contilled.to opt into a prt~-existing jntcrcor. '. -:l·: :·~ :· : .. :' ~ .~ : .~ .:: : : :~ . :,.: . ~ h<; .:io-called 
"n1l1st fav(lrod ~til)n. n \Ir kMFN," procc~s l1u~uunl to section 252(i) u( the Act With re~uTd to 
th@ third i~5\1C, subs~uent to UJ«: ArbiLr"l\lr'!' I)~cision . the SUj'm:mc Court rcinst3tt'tl47 CJ::...a. 
§51 .S09, u\towing cln'icrs to "pick and ehoos~" (I'-1rts of intcrconnc:t:uon ll"rcemcms. as well <.lS 

upt into ll'. entire a"reement through the Ml'I'J proc';~:i. ~ AT£I Com, v. IQwa ! ailS Rd .. _ 
u.s._. 119~. 721, 738, 142 ~.2d 8.15 (1999). Thu.'i, we MODIFY the Arbitrator's 

Decision lu I:omport with the Supreme <':o4rl d~eision with n:,iU'd to the H.T's n:ir.sullcd "pick 
iIllU 'hoosc:" ruk 

We next tum to the fourth i:i:lue: which eonlrunt~ the lIfbLtl:nOr. \h~ u~tion of 
the interconnection agr~~mcl\t created a.." il result of GNT llplin~ into the rt!rm~ and conditio,,:> of 
the MFS ."rvement. At the outset, we Ml'; ~hllt the FCC i;'ll:u~ntly secking cnmmcnt onjusl 
tbe lIiluadoo mat faew the Arbiuator in the maner n"w before the Bllard. In itl february 26, 
1999 Dctlllrlllol)' RuJin& il1 CC Docket No. 96·98. the FCC DOted that an arbitrator rccenlly 
_Jlnwe(l a 'LEe to opt mlo an interconnectiun a~reemcn' with II three y~ h:nn for a new thl'll\: 
year term, nlisins tho: pt)lI:libility that an ILEC "might he subject 10 tnt! obligations 5~t rorth in 
[the oIig~na11Ilgr~m~nt Ji)r.ul indeterminate leD&th ol'lime, wilh"ut :lny opponun.i'y for 
rcncJ;CJulltion, IS 5Ut:L:e....sive CLEC~ opt into \h\; a!:n:em~n\." Dt:daratoC)' Rutin" al ~35, The 
FCC. rh~",re. 11 KckinJi (;ommcnt on "whcm¢t !lnu how section 252 (i) &nd MfN ril:hts affL'C1 
~rtie,' abil1\y to 1lCIlOtiate or renegotiate terms of their il1t~onnl:\:tion ag,rccmcnts-" lhid. 
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liecausc the finard is al~o el"llleerned al'>('I1It tn!! pro~~dur.J1 and sub:.tanli'ic ri~ht~ of 
both lLEts l1nd CLECs involvM with the Ml-"N dlld "pick and chou~c· proCt::i.'it:S. the RO&lrd 
HJ;REBY prBFeTS ils slan!O prcpaJ'1! it tloLlI:muking pre-pmpu!\.Uj which will elicit ideas. views 
aod comments t'mm the industrY reg:udiri*, uu::;!: i.~:;l\es. ()fmme immediate: import. we notc our 
pr~liminu.ry ht!li~r thal inlt!n:onn~\ion ~reemCf\ts ~ould not .:x.ist into perpetuity with(ml a 

ri~ht til have Ruch :1sreemen~ ~vi~wcd and rcncgutialcu. Thus, on an inlr:rim hi1~is .. and subjcct 
to possible reexamination bas~d upon lhl: pending FCC and SUlff actions noted abol.lc, W~ 
indic~tc herein OUI "ia,:w th.lI my ..:xi!.'til'\~ Cijlrccmcnt MfN'd by a CLEC ~h()ult1 t:Xt~nd for a 
pcriod of tim~ -=~\Ul Itl the remaining term of th~ originul MFN'u ullrec:ment or one (!) year. 
whichever is ~C2tCl'. W~ further .... 11.~ oW" preliminary vi\'''W thill an or1¥inill int~rconnection 
a~cmcnl may unly t1~ Mf'N'ci durinQ the ori"inullcml of the IlGreement, and thJt once MFN'd 
lor th~ auuilionallefmjust noted. neither the ori~inaJ intc:rcoMCcrion llgrttmt!nL nor lhe 
subsequent inlcrconn~ctinn "greement an&y ~ )il.lhject to funner adoption by any CLEC through 
lh~ MFN prouss....t1is preliminary KcncnU view nOlwithstandinH .. oo~verr we not I! that parties 
may. thfClu~" negClriation, a~rcc to adop( rut~, terms and conditions which are identical to lhu:u: 
conuined in ~DY other inh:rcl>nnection a~ml.-nl ant! fur ;l term of any jcnath which they 
mutually dc~irc. We ~I~SS Coat these arc pn:liminar}' "views which \\it! fully cl(pect to be 
cummented \lpon by the indu.'ury in the conl~xI orhoto the fCC's and OlQ' O'-"TI rulcma"i~ 
processes. 

WI; nut.: al~ that the FCC ha.. alrr:ldy expressed il9 vi~w rc~~ding how a l;dl1ier 
seeking iDU!r(;(\rmcctiQn, nc1work elements or services pUTsUdnt to section 2.52(i) should proceed. 
Th~ FCC has :\dvisedl1h'"al ~lIch n c:arrier "nt!l!u not maJcc such f'I!qu~~t:I pU\'$uant to the pru~tt!ure~ 
ror initi21 ~\ion 251 requests. but shilll he pennitlcd lU ubwin its statutory ri~h\:i lin dn 
c)(pcdiloo basis," First Report and Order, "MID Imph;;mcnuuion (1rthe I.(\c;~1 Compc:tlliSlD 
~yisj9[1l1 lEI tht Tc[ccommunjt;i.ItiQIU Act QI'199('\. CC Docket No. 96-98. FCC ~6·J2S (AuguSt 
&, 1996) at 1 In 1. 1111: FCC W abo ,(atd that it "!C3ve[s}to :lUstc: commission~ in the firs. 
ins~cr: the th!wil:'i of the pC'OCl!dure:\ for l1\3king 3~ret!ments avail3blt to requesting c:mi~r~ lln 

an cXl'~ited basi~," 1.bi.!J.. In this rcsard. Wt! ~mind camen tnuL the Uoard has alr~&1dy adopted J. 
I.!i~p\lre lCsoluLilln process which is made IIV:lil3ble t!xpressly to res()I,,~ on an cxpcdil~J hasis 
petition-Ii by (;lllTi~n reluled to sc!n-il:e-aJTecting issul!~ and ",":;crtions of anti-competitive cllnuu(.."t, 
Wond is an 31'ptupriate means to n::~o)ve see~ion 25:1(i) disp\lt~s, Sn; Order on Rcconsideration, 
VMtQ chI: InYS:$lj&'4Ljnn R,~arding tocal F.xchanlZl! C(\mllC'tirjon for TckcomlDun..iCjlljons 

.Smites, Du~kct No. 'CX9S 120631 (June 19. 1998). 

With spccific r<~ard to the int~rCQIUlc:ctilln ag~emeot b~tWtll!1l GNI and BA-Nl, 
how<:vlrr. we <i() not hl:liC'o'e that the genellll view we ha..'~ ju~t announced regarding the ducatifln 
ofintCf¢Unn~ion aKreement! adoJlted wough the MfN prOC~:>:i is necessarily appropri3[c. The 
ONIIUA~NJ Arbitntor RndJSTed hi!! dllcilrion Qn O(tllhCT 26. 1998. Accordin~ to uur :Jrbitr:ltion 
guidel,"", ~ partic::s should have submittcU un int~/'Conncxliun !Igrccme!1l (0 the Board for its 
revir:w within flv\: (5) daYi the~ner. On November 2. 1998, ONI moo a moriOJ\ rcqu~~tin" wt 
ttl!! RQClrd l:bue an order pmvidlng IhaL the intClconnection aiCC~men[ bt:twCL'n (tNT and BA-N.T 
Qtta<:hN to it~ mUlinn a,nd ba...ed upon the MFS intcrconnn:tion aifcemcnt shlll ~ t.l~med 
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clTcctivc on NO\lcmocr 2. It}9~. 4100 extended dny to day thcrcaiicr tor evcry da)' thai BA·NJ 
d~IQy:t in 'jionin; (he attached asrccmcnL Notincludini an)' )Ouch exten)Oiuns. ('jNT'~ pl'l.lpnsed 
inlt:f'COnn«tiun ;a~Tln:m\:nl im:urpor~l\:ll a lcnnination t.ht~ of ("ktonl!r 1 4, 200 I, 19 d<lYs less than 

three years. as approved hy the Arhitrator's Decision. 

We ha\le alread)' indicated abo1il: our rrc:limina:;i view dut an intcrconm::ction 
agrcemc:nt which ill ,,!.Iuptn! thruuKh thl! MFN proces,\ should extend for a t~rm nlJ It:ss than 12 
m~nlh!l. HowcV\:r, IU nold above in the within matter. tbe partjc~, including the: AJv(x:ate, 
continued to file comments on the Arbitrator's D4leci~j()n thr{lUgh the month of November, ) 998, 
the Ja..'it suhmis.~i()n hdn" hy ONion December I, I r,l1}8, and t.'1! Ruan.! delayed the decir>ion 00 

this arbitration further while it awaited ttl.! FCC's expected determination of {he issu~ of lilt! 
natu~ ol"1~P-huund traffic. In order not to pcl1!lli2t! GNT RI!' delay not caused by it. we 
HF,REBY ADOM' a term Whkh r~nl:ct~ the minimum one year term I)Com MFN'd ~reement, 
and in 1ddition run~ls th~ delay which occurred from D~clm,bl!" 1J 1998 until July 7, 1999. ~ 
pdTiml or 21 Q do.ys. Accordingly, we fllilllhat;l, term of on~ year Md 219 d4&)'s, IJr ~Iil:htly 
mon: than 19 months, is appmprillte ill thi!J casco Assl.lmin" ~hOlt 11 si"ned int¢rconn~~tion 
19rc~m~nl which conform:. to our Decision ilC !fubmitted within five (5) daJ'~ ofthe date of thi' 
Order Bcd i~ approvoo at lhl! B<lard's July 26. 1999 public mt:eli"~, this intertonncction 
a~cment wi11lher~rnre terminate one yl!ar und 219 days from J\ll~ 26. 1999, or M.uch 2, 200 1, 
BecaullC the Ottision ~ mO!1r.t! herein reSlS upon th~ unique nature of the cin:tllmtancc::s 
rurroundir\i thl! parties and this intcrconr'l,=clion :1gn:cmcnt, thl!: Hoard believes that it is not in the 
public interest to pennit this agreemt!nt tQ be aJvph:d through the MfN prol.:lC:S:;. 

,,:­
With reg3l(\ \0 Lhe fifth issue. whether (;ullj to lSI's an: cliiibk for reciprocal 

t:Ompensa~ion und~r Ih~ MFS interc¢Mc:.:lilln iI.~rc~mcnt. w~ mu:1t bel,;in our anal),sij hy nminl; 
acain t~ FCC's most r~ccnl c,J,:cloaliltions r~43r~ing ISP-bound tmffic. In ils October 30. 199R 
OTt: Te!c"h~ Memor:lndum Opinion <.111<1 Order, the fCC pTc~~ed its later d~c1arillion that 
lSP-boumJ uaft'ic is intenl:Jh:~ in character by e"ni:ludil~~ that a !ligh ~ret:d fntc:rnct accl.:SS 
orrerin~ by the GTF. T~l~rMnc (,)pcn1\in~ \.ompanics. was ;,n intc:rstate service pmperly t3rin~J . 
ill the fcdcr..slle\le1. on: Icl!,.'tl1'lSlr.! ;,t ~l. Whit\: lhc FCC exprcs51y :;ta{cU milt its ()rdl,;r Jili 
"not consi~ lIr Ilddress is!lut!)I re~..(dU1s wh~lhl:1" IO,"Dll:x<;han~e I:arriers arc cntitkd to receive 
rrdprocal eompl!n)QtiQn when they deliver to infonnulioll service provic.krs, including Internet 
scrvi~ providers. circuit $wit<;tKd diill-l.Ip trllffic or1l'inutcd by intcrconncding LECs," it tlitl 
state that it intended "in ~he next w¢ek l() i~-;uc Ii 5cparak onkr .s'p~cilically 'lI.ldfeS5in~ rccipmt.uoll.· 
cumpcnsation i~su~_" ~. It 2. 

On Februat)' 26. 1999, thc FCC Ilnally rclcasod its Declaratory Ruling. eODc!uuini 
that ISP-hound trUfi~ ill largely inlr:r:llate, but "lj In the absenc~, to dal~, of a fed~ral T\.Llc= 
fl!lIaroinS the arpro~ri~c inLcr-i:arri~r compcn!CAtion for lhi~ \fame, we therefore concludE! thllt 
p3rti .. ,; );hould ~ bound by tb.-ir e)(i~tin~ intcrcunnc(;uon agr~l!ml!n15, as inlcrpr<t«t by stale 
c:ornmiNn~," L>eel4t"oI.lury Rulin& iSl4Jl . The FCC ~uu-=d tl141 the reciPfocal comJlen~tion 
()bli~rions Unpolled by ~=tion 251(b)(S) nfthc Act ClPply only to tht! lr.lnsPQr1;u,d L~rmination 
of local u=leeommunicGtiot1$ trallie. J.d.. at fl. Cuntinuing iu tradition ofdl!tenninin~ the 
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jl.lri~lktiuWtl nalur~ o!\;ummllnkl\Uun:s by rcr~rclll:c lu mL: L:no puints (If the I.:mnmunication, the 
rCC stated th4t II sub~tnnlial portion of ISP·boulld lronie i~ inlr:rSl;}!C! ~c:~u~e "the 
~ummunicatim'JI ul is.~ue do not terminate al the lSI" s local server, but ron:i;':-: ,: t·.:; :1'.;.) ullimatl! 
Cl!lItination 01' dc~inations. specifically at a. Internet wcbsit,c that is often [Ocaleu in an.lIher 
satc.~ ld. at 1110.1$ , The i!CC advls~d (hat "pC/'lUiil~ ad" ptior. I)ra ru~~ I!!stablishing 3n 

:lpI'topri3t~ irt!crstatu comp~s;&lion mech;'lI1i~m." it r(lund "no reason to intcrl<~ with slal~ 
comm;~!\ion tinding.s lS to whether reciprocal compensation provisiuns of imerC()nnection 
u"reemcnt!i llpply to lSP-bound Irallic." Ll. at 12J, Tht: FCC tunher advised the followin,,: 

(iln Ihe ab~nce of a federal rule, state commil:sions th.at 
have had to fultilllheir slaluwry obligation \Inder section 
252 tu ~solve in~tconnection di9put~ N\w~ incumbent 
LEes and CLEC:oe hllve k,(!. no choice but to cstabli:ih.m 
i"l~r-<:nnier C:QtT\~nsation m~haw:illl lInd to dc'idc 
whether and und!:!' wh,d ~irca.lmstancc5 to require the! 
pr.ayment of rcCiPrOC4J .:omfl':n~lilln , Althou&h reciprocal 
eom~nsation is nwmlutcd under section 251 (b)(5) only for 
th~ lran~rt and termination uflucul traffic. neither the 
IItatutc: nor our rult:~ prohibit n s~te commission rrom 
conduuini! in an arbitration that n:ciprncal compcnu[ion i!: 
appropriale in .;cr{wn ill:>'tllnces not :lddrc''iCd ir. section 
252(b)(5), !In lnng a51hac is nl) conl1ict with ~ovcmin~ 
fniero! ~...., J\ glAtt: l:t1mmission's dcebiilln to impose 
rcriproclll enmpenSOltion obli.:aliuns in an arbitration 
procct:tiin" -- or a ~ubscqu<:nl !\t.ltt commission ut!cision mat 
thn,~ obliS3tion:a encompass [SP·bounu lraffie -- dOCS not 
conflict with :roy Lorrunission rule regardin~ ISP·hlllIl'ld 
trilmC . fiy the ~m~ to\.;en. in the "hs~",:e of governing 
fedef;}1 bw, State commis!'i{lI'lS are ~sv fr~~ 1"ItH to require 
the payment ul"rKiprocal cornf'Cns~lil'n for this tram~ and 
to auupt another com,nmsation nl~¢hiUli~m. 

(J.d. , al ,26 (footnotes omitted) . 

The FCC: asserted thlll \he adoption ufl'Ulc$ sovcmint; im~f-carricr comp¢nS41tion foc ISp·oound 
traffic would ~ervc the public interest. ~ml proposed rulc:s which, in the first instance, woulu rely 
on clImmerci31 ~g()tiatiQDJ;'\s lh~ idtal m~an:! lu e~tahlish th~ terms ofintcrconnrction 
ill'TilI'ijlcmcnL\. W. ar ,j2X, t1ut mi;ht ~lsn rely on arbilr..tlion on the stall! or even fcc!eral kvel, id. 
al1j130-32. 

. T1'Ic FCC rcc~d thal ilS eonclusiun that IS~-boWlU tr;Ufic is largdy int~rstAtl: 
ml"ht c..OI.U~ SOft\~ "tate eommi~~ions to r~xnmin<: conclu...iuns that rc<:ipf()eAl compensation i:i 
due from n.FC, \0 CU~C3 which carry this lrume to the e.xt~nl thOlt \hQ~1: conclusionS are ba~cd 
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on IA finuin~ tkat ISP-1)Qvn\.!lndli\: lctrni~I~~ III an IS? il.:rVcr. ~. a1 ~127. In fad. that has 
alrl.'ady occum.-d. In C,pmpl/lWJ.!f Mel W(JTldCQm.l~iM\ Nsw Emdum! Tl;ismhoo<: and 
Iru;~.spb Cumcanv d/b/a Sell A\ltlDtjlj-Mu~~;wh\'!lI,,\\s fur Bn:acb !If Inllc'rc9nnec tiQll Termt. 
Fnls:ml in\(} under Scctjonz 251 And 2)1 o(the,J·c1ccomJT\VIl:;;":· :" e • . . , J ; :';6, uTE. 97­

116-(; (M IlY 19, 199')) (hereinafter. Complajn! Q(MCI War1dC:Qm), the Massachus~tL" 
Depllrtmenl ofT¢clmoJo&y and En~rgy (Ma~:;. DTF-) n:vcr:lt:U Il.n ellrli~T decision in whicr. it 
1.h:lI,.'fmincLi Ihut ISJl-hound trllffi~ wu loc011 ba.~d uPQO its undcr~tandin2 that such tram!: .......<1.." 

~l:vl:rabh.: inlu two componentS, one call terntin~ting ar the lSP. and anulh~T c;.&11 conncctin~ the 
1ST' to the tar~et Jnternet web~h~ Cumplj.ljnt urMC[ WQdACQW. SUlnmsry. T~ M:'lili, DTF. 
st~,cd wt. in light uf tile Declaratory ltulinS. the basis for it~ c:u1ia Jl'cisiL)" had crumbled 3.fld 
Ihal dI!Cllo-inl\ WIIJ now a "nullity," md .. [ u]nl~.,';:1 and unlil modified by the FCC itself or 
ovcnu~d by a CtlW't (li" \'~mreten1 j\lrisdi~on. the FCC's viL!W ur I.h~ 1996 Act must Govern 
Ihi~ D~rtment'~ exercise of its aulhonty ov~r ffi:ipl'()(;ill ~ompensation." Complaint ofMCl 
WarldCgm.lt 19-31. The Mass. UTE: rulc<l thai ··trlt:CiI'r~,cal ..:arnpcnsation need not b~ pilid for 
It:rmin!ltin~ ISP.bound lf3ftic (on the grounds thOlt it is local tramel, begintlin, with (and 
includini pftymc.nb lhut were DClt di:5burscd a3 cl) F~hruC!r:' -:'(; • n()() ,. '''';.~ 

in d':l.mninin~ whether reciprocal compt:r1:ii1linn oblilJi'ltions apply lO rSP-hound 
traffic INhi~h (iNT wi II carry. the Board d<ll!~ rout have the bcnc;fit of~arlier urhitntions which 
huve adl!n:\.~d this issue. nor W.L... the issue addre~~~d in the Buw-d'!'j Ocncri~ Proceedin~. Stt 
Drt:i!'iion and Order. TIMID the loy,=sJi~a[ion Rl!ij;m1inlJ l pejl! FxchtlM." Competjtioo for 
1cl~s;\'!mml,\t'!iCiltiQn5 ScryicL~. D()cht r-<o. TX9S 1206] I (D"'t'~f'l~e~!, 1(lim'\. ~·.h".\li:h the 
MFS inlerc:oMcc:tion~~mcnt was the rC:lult ul' hllth nc~otilrion5 and arhitr<.lliun, the ~eiproCal 
compensation i.qsue Wl5 d,~cido!4 woolly throl.l~h nCftlliUlion!S berwccn MF~ amI RA-NJ. Scction 
5,7 of the MFSIBA~NJ ;,tireement pro ... idec.l fm reciproc.ll ~om~n~lilln for the transport and 
tcrmincHion llflm:i1l traffic. dctinl!tI in 9ection 1.44 of lh" "grecment as "traffic lhlll is originated 
by" C1.I...,1nmc:r ofone Party un that Party's nt..'lwor\( and termill~tC$lu il Cll:ilomc:c of the I)lhc:r 
Party on wt otht:r Purty's netwon. within 1I. aivcn locall,;ltlJi"H Me:!, or CXp:lnJt:u area 5crvi~c 
(' lAS') ;In:u, us defined in SA':> effective l'ustum~r lariffs." The n~gllliulion~ wbich Icrlto th~ 
ac..Illption ofthl..:sc provisions ~cumtl.,.,ell ~fon: tJl~ FCC's deciMation that ISP-how,d trtif1ie 
was inh:rsUlte, a siQnitJclnl change in the law not known to dlht::r run)' to the nCl?,otialicms and 
not reflcc".cd in the: interconnection agreement which GNI desires to MFN' The l30ard nOles 
well tne FCC'" $tatcmcDts thlll in the abse;rn;~ of a federal rw~ rcgilrding intcr-cacricr 
cum~nsarion fOf ISP-boUDd traffic. "parties shoulcJ hi: hound,by,(hcir exislinl: intercOnn~di(m 
Q~reement$.. 3.'i interpret.:d b)' ~late conuni5!'iiun~" DcclaJlllory R'Jling at' I . In this ea!e. 
hOWt:VCf. the 130.uu LInes not have an existioa inl~n;llnntttion a~ment between (lNT Il:]d UA­

• . We note. however, that pUn(lIant to section 2~ ofthc Mf~ agreement, FCC action 
or other I~I devc:Jopan:l1L'I which require modification of ma1crial terms eont3in~d in the 
1l2fCcnumt allows ~ithl!' P&f'1Y to require a rCllCttuli61li(lD oflhe l.mmi thac ar~ T~>l.o;l,.ll'Iilbly aff~~lc:d 
by the chanac in the law. Thus, evea wer>$ we not 10 cx.clude ISP.bounu tr.affic from l\!c1prOC31 

compcll3Zltion ptuvilrions of the ;,~reemenl al\.hi. tim<=. we conclude chat !'I~lion 28 of lh~ MFN'd 
agr~l!tn~nt could !l{lOn kad to Ihe same result which tho: Hoard h~rcin n:uch~. 
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NJ to intcrprel_ Ret..:ause ofGNf's ri~ht to MI;N an exist inS interconnection (lgrc~mcnr. we Et1:::a2 
that it is appropriate to apply to UNl 3nd 13i\-NJ lhc utes and terms in the existing MFS 
a~'I;m~nl which GNI d-::'Iircs to MFN with n:spc:t:l In r"dprm;al I::tlmpt!nsation obligatiollS for 
lrarn~ which i.'i lruly local. IST'-bound traffi~, ~ d!termlned by the I'ce. i~ interstate in 
chllnlc~r, and. therefore, in tnc lloard'i view, is not entitled to rcciprucJI comptms:.ili(]n. All 
nthltt Incal traffic ~rril!d by ON! shall be sUbject to ~iprol.:Ul cumpt!n~ati(\n :it the negotiated 
rates in the MFS interconnection 3gr~mrnt, lh;.tt is $0.009 for local traffic deli....:rcd (0 3 trulUml 
switch and $0.007 fur luc2t1 t:alls delivered to an end office_ 

Wc expect th~\t GNT will be compensatcd by its end \,l:-;I;r C~L'i\vmrn5 anJlor by ISP, 
thl!mst!'lvl!s fi)r the ISY-bound traffic which it &.:ameS'. Nevertheless. th~ Uoard is mindrul of the 

FCC's On~('IiJlg rulcmalt.ing with regar<1 to the a"propriat~ form C.r :1':11;;" '.;0\,;-1;':. wmpcnsation 
mechani!\fl1 for ISP-bound trsffic . We as:)UT\~ carner.; that the Boud shall rcvkw lh.: FCC's 
ultimUlt! ruling reg:mling sueh eomr~n;;~tit>TJ alld take appropriill..: ,\cliun. itS m:t:ut:d_ OfCOUfSC, 

tho p:utics thcm~I"'t::I art: n<~t foreclosed from furlhtr nl!goliillion:> to devc!op more appropriate 
1,,1'1\'\..'1 uf compensation. 

A"'1:ordi~y. to c:larity the li15t is~c dccided by the kt::trawr. the U03Id hefein 
FlNDS that th.e MFS inter\;unnection a&rccml:nl rul~!\ for rtciproc:ll compcn5:3lion, and not the 
BO.ll'd':i ~I:nl:ril; rnte~. sMll apply to the intercoMcetion :\gr~lno!nt b\!tween the parties. The 
Arbitrator foutld m3( n~l:uliiJted rates took pm':cUl!:na (lver rat~s d~tcmlincd by ~ither regulation 
(w by arbitration, At,;t,;mdinl:ly. he detL'Tmint:u that the rates for rcdpnll:;.al cQmpensation 
n~BuLiillt:IJ hy and b.;~~cn MFS Olnd BA.NJ an: applic~lhll! to the loeal tr:tfli~ t!xd\ar\~t'd bctw~n 
('TNT Ai\d 1M.-N1_ Tht: Board agrees with thl! Arhitr.ltClr in this regard, hut cilirific~ t~t thl: MFS 
jntercOM~\;liun ~reemc[lt rates ell' not apply to (he r~~-bound traffic c:u-ricJ hy GNI ~ir'lcC that 
traffic i~ int~~talc tfume pUUtW1t to the fCC's Declaratory Ruling, 

In conclu~itJn, the Hoard FtNn~ tl'l.at th~ resolutiun of all open ilrbilrilllUn issLlCs 
~'1. rurth ahovc and th~ conditions impo!:ed herein \Jj)\)Il. Lhc plUtics is consi:stl:nl ~th the public 
intc:rl:St and in U\:curdilllCC with law. The Uaard HF.RFBY APPROVES an :ntercon.ncction 
ngn:c:mc:nc bctw~n tilt! ralLies which is the same 3S Ih\: MfS agreem~nt n;1~Tcm:~d above, J.S 

moditied ht:rdn. as m,,:cling the requirement;; I.)flhc A~t for agre::omc:n(s which art: in part 
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neGntiatt:d and in part I1rhilratc=d . The Board LJIRE'--I~ Ihc Parlk:; LI.I ~ubm i t tu the BUiln.l for it'! 

approv:u a f\llly executed interconn(ction aBfCcnll.'1ll rdll!l:ling lh~ ~ecision.~ !Itt forth herein 
willUn tiv~ (S) business days of [he dale of lhilt Ortlc:r. 
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F I LED 
United States District Court CH;" RLOTTE 'f~' C. 

Western District Of N ortb Carolina U ' ' I 0 tg9·/ 

Charlotte Division U. S. DI Srr: ICT COURT 
W. DIST. OF N, C. 

BELLSOUTH TELECOMMUNICATlONS, INC.. 

Plainriff(s). JUDGMENT TN A CIVIL CASE 

vs. 3:99CV97-MU 

MCIMETRO ACCESS TRANSMISSION SVCS. INC. 

Defendant(s). 

DECISION BY COURT. This action having come before the Court and a decision has been 
rendered. 

IT IS ORDERED AND ADJUDGED that judgment is hereby entcred in accordance with the 
Court's May 20. 1999 Order. 

May 20,1999 



IN TIlE UNITED STATES DISTRICT COURT 

FOR THE WESTERN D1STR-KT OF NORTH CAROLINA 


CHARLOTTE DIVISION 
~:99CV97-MU 

BELLSOUTH TELECOMMUNICAnONS, INC., ) 

) 

PlaintiIT, ) 
) 

vs. ) 
) 

MCIMETRO ACCESS TRANSMISSION SERVICES, ) 
INC. and THE NORTH CAROLINA UTILITIES ) 

COMMISSION, ) 

) 
Defendants. ) 

) 

,- I L b_ :.J 

·u!I'·I.OiTr.: ~, r: 

MAY 2 0 I'm 

't. S. 1..,. 
. 1'1. D1ST. Ot ~'t 

ORDER 

This matter is before Ihe court upon Defendant The North Carolina Utili lies 

Commission's (the "NCUC") Molion to Dismiss the Complaint as against the NCllC on the 

grounds of Eleventh Amendment immunily, and pursuant to Rule 12(b)( I) or the Fl:dcral Ruks 

of Civil Procedure for want of subject matter jurisdiction. This action was filed by Bt:IISouth 

Telecommunications, Inc. ("Bell South") seeking judicial review of the NCUe's february 10, 

1999 Order Ruling on Complaint Proceedings Involving Interconnection Agreement. In its 

Petition, BellSouth also seeks a declaratory judgment concerning the controversy between the 

parties and a permanent injunction barring the NCUC from enforcing the February 10, 1999 

Order. 

In accordance with Ihe terms of the Telecommunications Act of 1996, Pub. L No . '04­

104, 110 Slat. 56 (1996) (the "ACI"), BellSouth and Defendant MClm.:tro Access Transmission 

Services. Inc . ("MCI") exeeutt:d an Int.:rconnection Agreement in April of 1997, which pruvitl<:d. 



in part, for the payment of reciprocal compensation for the h:rmination of local traflic on each 

other's telephone networks. The Agreement was approved by the NeUe on May 12, 1997. A 

dispute subsequently arose between Mel and OellSouth concerning the interpretation of the 

nature of telephone calls made to an Internet Service Provider ("ISP") and how such calls are 

treated under the reciprocal compensation provisions of the Interconnection Agreement between 

BellSouth and Mel. BellSouth claims that the calls are inter:state in nature, and thus. arc not 

subject to the reciprocal compensation provisions of the Interconnection Agreement. Mel 

contends that the calls constitute local trartic that is subject to the reciprocal compensation 

provisions of the Agreement. On April 23, 1998, Intermedia filed a petition with the NeUe 

claiming that, inter alia, BellSouth had breached the Interconnection Agreement by withholding 

payment of reciprocal compensation and announcing its intention not to make further reciprocal 

compensation payments to Mel for traffic originated by BellSouth end-users and then carried by 

Mel to its ISP customcrs. On February 10,1999, the NeUe ruled that the ISP tramc in 

question is local. and that Mel is entitled to reciprocal compensation in accordance with the 

terms of the Interconnection Agreement. The NeUe further ordered that Bell South pay Mel all 

amounts past due, plus interest, as well as all sums coming due in the future for terminating the 

ISP traffic. It is this part of the Order that OellSouth seeks to overturn. 

The court must tirst address the NeUe's argument that this court lacks subject mallcr 

jurisdiction to hear this case. This CDse was brought pursuant to § 2S2(e)(6) of the 1996 Act. 

which provides in pertinent part: 

In a case in which a State commission makes a determination under this section, 
any party aggrieved by such determination may bring an action in an appropriate 
Federal district court to detennine whether the agreement or statement meets the 
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requirements of section 251 of this title and this section. 
47 U.S.C. § 252(e)(6). 

Section 252(e)(4) provides that "[n]o State court shall have jurisdiction to review the action of a 

State commission in approving or rejecting an agreement under this section." The NCUC argues 

that the grant of federal jurisdiction pursuant to 47 U.S.c. § 252(e)(6) is coterminous with the 

exclusive federal jurisdiction set forth in §252(e)(4), such that federal jurisdiction is limited to 

those commission orders "approving or rejecting" interconnection agreements, and does not 

extend to orders seeking to interpret or enforce such agreements. In other words. an order of n 

state commission such as the one at issue here is not a decision made "under" section 252. 

The NCUC cites three district court cases in support of its argument. GTE Florida. Inc. v. 

!ohnson, 964 F. Supp. 333 (N.D. Fla. 1997); GTE South Inc. v. Morrison, 957 F. Supp. 800 

(E.D.Va. 1997); and GTE SQuth. Inc. v. Breathett, 963 r. Supp. 6\0 (E.D.Ky. 1997). In each of 

those cases, a party sought federal court review of un interconnection agreement dispute before 

the relevant state commission had approved a final intercoMcction agreement between the 

parties. For that reason, each court found that the Act did not support jurisdiction. Unlike the 

cited cases, the instant case involves a NCUC Order regarding an agrecment that has already 

received an approval determination. Accordingly, these cases involve a different legal question 

and arc inappositc to thiscasc. See Michigan Bell v. MFS [ntelenet, 16 F. Supp.2d 8 I 7, 823 

(W.D.Mich. 1998). 

All federal court challenges to fCC rules implementing the Telecommunications Act of 

1996 were consolidated in the Eighth Circuit case of Iowa Wils. Bd. v. FCC, 120 F.3d 753 (8th 

Cir. 1998), afrd in part. rev'd in part sub nom., AT&T Com. v. Iowa Uti Is . Bd., 119 S .C!. 721 
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(1999). In that case. a three-judge panel specifically found that enforcement decisions of state 

commissions are subject to federal district court review pursuant to Section 252(e)(6). stating: 

"We believe that the enforcement decisions of state commissions would also be subject to federal 

district court review under subsection 252(e)(6)." 120 f.3d at 804, n .24. Moreover. the court 

found that § 252(eX6) is "the exclusive means to attain review of state commission 

determinations under the Act." Id . at 803 . This finding was not reversed by the Supreme Court 

on appeal. 

Indeed, every court that has addressed this issue has held that federal district courts have 

jurisdiction under § 252(e)(6) to review state utility commission decisions enforcing and 

interpreting interconnection agreements approved by the commission pursuant to the Act. [n 

Michigan Bell v. Intelene!, the commissioners. like the NCUC herein, argued that because the 

order at issue involved the interprt:tation and enforcement of an interconnection agreement. 

rather than its approval or rejection, the federal court lacked jurisdiction to review the order . The 

court rejected this argument, stating: 

[C]onsideration or the statutory scheme demonstrates that permitting state court 
review of this type of Order will directly contravene the intent of Congress.. . . 
Reviewing this subpart of the Act as a whole, the Court notes that Congress has 
created a unique framework which. while inviting state commissions to arbitrate 
and approve interconnection agreements, retains exclusive jurisdiction within th~ 
federal courts to ensure that those agreements meet federal requirements. In 
Sections 252(c)(4) and (6). Congr~ss stated in no uncertain terms its intention to 
have the federal courts. and not the state courts. review [state commission) 
decisions approving or rejecting interconnection agreemeOls born of this subpurt .. 
. . Thus, the statutory structure demonstrates Congress' intent to enlist the 
assistance of the state commissions while creating a uniform body of federal law 
in this area . 

. Thus. the language of subsection (e)(4) prohibiting state courts from reviewing 

4 



approval and rejection decisions implicitly encompasses interpretation and enforcement 
decisions. Given the statutory structure and language of section 252, the Court finds that 
the [state commission] decisions interpreting or enforcing interconnection agreements 
born of this subpart are also withi .. the exclusive jurisdiction of the federal courts. 

M.ichi~an Bell, 16 F. Supp.2d at 823-24 (citations omitted). 

Following the uniform holdings of every court that has considered the issue, this court 

likewise finds that it has jurisdiction pursuant to § 252 to review the NCUC Order herein. 

Accordingly, the court need not address whether 28 U.S .C. §§ IJ 3 I nnd I) J 2 also support federal 

jurisdiction. 

Having determined that the court has subject matter jurisdiction to o:ntcrtain this matter. 

the court turns to the merits of the case. Shortly after PlaintilT's Petition was filed, the Federal 

Communications Commission ("FCC") issued a Declaratory Ruling concerning the jurisdictional 

status of calls to ISPs and whether a local cxchange carrier is entitled to reciprocal compensation 

for traffic it delivers to ISPs. See Declaratory Ruling in CC Docket No. 96-98 and Notice of 

Proposed Rulemaking in CC Docket No. 99-68, In Re Implementation of the Local Competition 

Provisions in the Telecommunications Act of 1996, CC Docket Nos. 96-98 and 99-68, FCC 99­

38 (February 26, 1999). In its Ruling. the FCC determined that ISP-bound traffic is largely 

interstate, in that it docs not terminate at the ISP server, but constitutes a continuous transmission 

from the end-user to thc Internet sitc. hl.. at , 12-13. 

While the FCC Declaratory Ruling did determine that calls to ISPs are largely interstate, 

the FCC emphasized that this decision did not "interfere with state commission findings as to 

whether reciprocal compensation provisions of interconnection agreements apply to ISP-bound 

traffic.. .. " I.d.. at ~ 2 J. The FCC noted that parties may have agreed to treat ISP-bound traffic as 

subject to reciprocal compensation and that "[w]hcre parties have agreed to include this traffic 
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within their ... interconnection agreements. they are bound by those agreements. as interpreted 

and enforced by state commissions." Jd. al ~ 22-23. The Fec listed several factors that statc 

commissions may. but are not required. to consider when construing the parties' a~ret:menls to 

determine whether the parties agreed to treat ISP-bound traffic as local. l.!i at ~ 24. 

Because the NCUC issued its Order in this case prior to the FCC's Declaratory Ruling. 

the court will remand this matter to the NeUe for reconsideration in light of that Ruling. The 

court recognizes that the NeUe may well rench the same decision, but nevertheless. the court 

wishes to give the NeUe an opportunity to reexamine its conclusions with the benefit of the 

recent Fee Ruling. As the court has found that it has subject matter jurisdiction and has 

determined that it will remand this malter to the NeUe for further consideration. the court finds 

it unnecessary to decide whether the Eleventh Amendment would bar suit against the NeUe. and 

therefore declines to decide that issue at this time. Likewise. the court declines to make any 

determinations at this time with regard to the appropriate standard of review. Accordingly. 

IT IS THEREFORE ORDERED that the NCUC's Motion to Dismiss on the grounds of 

lack of subject matter jurisdiction is hereby DENIED; 

IT IS FURTHER ORDERED that the court hereby REMANDS this matter to the NeUe 

for reconsideration in light of the FeC's Declaratory Ruling issued on February 26, 1999; 

IT IS FURTHER ORDERED that Plaintirrs claims for declaratory judgment and 

injunctive relief are hereby DISMISSED without prejudice; and 

IT IS FURTHER ORDERED that the Plaintiffs Motion to Stay, filed March 12. I l)'}'}, is 
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hereby DENIED as moot. 

ThiSjI{.y of .1999.;i/ll)1 

~~ 
Chief Judge 
United States District COllrt 
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