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Southern States Utilities 1000 Color Place Apopka, FL 32703 407/880-00 

--._ 
-:I 

\z7 
1 3  March 12, 1996 

Ms. IBlanca Bay0 
Florida Public Service Commission 
Director of Records & Reporting 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Re: Docket No. 960258-WS 

Dear. Ms. Bayo: 

By tlhis letter, I request that Matthew Feil, Esq. be put on the mailing list for the above-referenced 
dock.et. His address is as follows: 

Matthew Feil, Esq. 
Southern States Utilities, Inc. 

1000 Color Place 
Apopka, FL 32703 

If you have any questions, please contact me at (407) 880-0058, ext. 267. Thank you for your 
assistance with this matter. 

Sincerely, 

\ 1 
. j  

. i;' -7' C:'y\.- ti ,_ 

Donna L. Henry 
Paralegal 

cc: Matt Feil 

WATER FOR FLORIDA'S 

0 



State of Ploric 

DATE: October 21, 1996 

TO: Blanca Bay6, Director of Records and Reportin&, 

Attached are copies of letters from the Executive Directors of the South Florida, 
Southwest, St. Johns River Water Managem nt Districts regarding the above docket. Please 
_g_lac:e this memorandum and attachmentLn docket-fileJBecause this correspondence 
ri&i% to a rulemaking proceeding, it is not necessary to disseminate this information to the 
p ariies . 

An . 4 f imt ive  .4crion Equal Opporcunin. Empio<& 



State of Florida · 
Susan F. Clark Gerald L. Gmlter Building 

Chairman 2540 Shumard Oak Boule'oiard 
Tallahassee, FL 32399-0850 

(904) 413-6040 
FAC< (904)487-1716 

lBublit ~trbitt ~ommi~~ion 


October 21, 1996 

Mr . Henry Dean 
Executive Director 
St. Johns River Water Management District 
Post Office Box 1429 
Palatka, Florida 32178-1429 

Dear Mr. Dean: 

I received your letter of October 17, 1996, addressing the 
Commission's margin reserve rule proceeding. 

The Commission will be holding a public hearing on this 
matter on December 10-11, 1996. The hearing will be in 
Tallahassee and will begin at 9:30 a.m. You are, of course, 
welcome to participate in the hearing. 

I will place your letter on the correspondence side of the 
docket file, where it will be available for review. I will also 
provide the Commission's staff with a copy. 

Susan F. Clark 
Chairman 

c: 	 Division of Records and Reporting (DN960~58-WS) 
Chris Moore 
John Williams 
Greg Shafer 

An Affirmative Action. Equal Oppommiry Employer 



Henry Oeari Executive Director 
John P Wehle  Assstan1 Executive Director 

Charles T Myers I l l  Deputy Assistan1 Executive Director 

PALATKA, FLORIDA 32178-1429 
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Chairman Susan F. Clark 
Florjda Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, Florida 23299-OS50 

F,Grlda pub\\C Service comm' 
Commlssisnar Clark 

Re: Proposed Public Service Commission Margin Reserve Rule 

Dear Chairman Clark: 

In an effort to coordinate with the Public Service Commission in providing for the safe, reliable, and affordable 
water supply for the citizens of Florida, this letter is written to provide you with several of the water management 
districts' collective comments on your rule proposal. 

Considering Florida's burgeoning population as well as its increased focus on satisfaction of environmental water 
supply demands, the water management districts have in recent years expended considerable amounts of staff 
time and resources on long-term water supply planning and development. The Governor's recent Executive 
Order and the newly established Water Supply Development and Funding Work Group are reflections of the now 
intense interest in water supply issues. Our various agencies efforts are generally directed toward satisfjring the 
demands of all uses, human and environmental. As you know, this task requires a delicate balance to satisfjr 
these sometimes competing demands. A significant part of the solution to this state-wide effort involves 
innovative use of alternative water supplies and an increased focus on water conservation. Future use of 
alternative supplies is coupled with on-going requirements placed on all permitted users to conserve water. We 
think coorldination between our programs' conservation goals and additional user reliance on alternative sources 
must be matched with the PSC's rate-setting authority in a manner which fosters accomplishment of the state- 
wide water policies. 

The PSC's proposed rule may impact the districts in the areas of long-term planning, water conservation and 
alternative supply development. Defining the margin reserve period to be eighteen months and the relationship sf 
this component to the "used and usefid'l rate base determination seems to dissuade utilities from implementing 
alternative water supply projects designed to meet utilities' anticipated and even permitted demand. Generally, 
the districts authorize public water supply uses on the basis of anticipated demand projected to occur over the 
ensuing ten years. In this manner, the districts and utilities are better able to anticipate short-falls in supply and, 
where appropriate, develop alternative sources. For example, the typical time period necessary to plan, 
construct and begin supplying reclaimed water will far exceed the proposed 18 month margin reserve period 
due to the complexities associated with timing of improvements undertaken by the supplier and end-users. 
While some reuse projects may be for the purpose of accommodating new customers, many reuse projects are 
for the puirpose of allowing utilities to meet existing uses with a lower quality source, thus conserving higher 
quality soiirces for the benefit of both existing and future customers. As such, the "used and useful" method 
of accounting (with the margin reserve period), which seems to be designed to address expansion of capacity, 

Otis Mason, SECRETARY William Segal, CHAIRMAN &in Roach, VICE CHAIRMAN James T. Swann, TREASURER 

FERNANDIN4 BEACH COCOA ST AUaJSTlNE 

VERO REACH OCALA SANFORD OAYTONA BEACH 
Reid Hughes 

WITLAND Patricia T. Harden 
Kathy Chino'y Griftin A. Greene James H. Williams 
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does not appear to be adequate in considering these factors which are unique to reuse and the development of 
alternative supplies. If "used and useful" is continued to be applied to allow recovery of costs for reuse 
projects, then the margin reserve period needs to be significantly longer. Over the years, users from all use 
classes, including public water suppliers, have championed longer duration water use permits to obtain more 
secure capital financing for the facilities which they forecast will be necessary to satis@ demand during the 
duration of the permit. 

The margin1 reserve "used and useful" rule appears to be incongruent with this public water supply utility trend. 
Innovative approaches such as marginal cost rate structures might well be an effective substitute for the proposed 
rule. Discussions during last week's meeting between several of our respective staffs seemed to indicate an 
interest on the part of the PSC to entertain alternatives to the margin reserve rule which would support the 
districts' acid public water supply utilities' desire to implement alternative water supply technologies including 
reuse and c-onservation. We strongly support continued discussion on this issue between the PSC and the water 
management districts, and other interested parties. 

To address these concerns, we recommend that the published rule be amended to include a specific recognition 
that reuse and other alternative water supply projects required by a water management district be allowed a 
significantty larger margin reserve period. Under the spirit of our 'M0U"on conservation, we plan to work with 
the PSC staff to prepare a proposed amendment to the draft language for your consideration during the rule 
adoption hearing. 

In making these comments and recommendations, the districts recognize we are not the only agencies in Florida 
charged with addressing water supply issues. The PSC clearly plays an important role in this complex arena. Of 
particular import in regard to the proposed rule is the apparent intent to defer the costs of fbture facilities away 
from existing customers. Achieving equity between existing and fbture water users is certainly an important 
goal. However, we hope this goal can be accomplished in a manner which recognizes the districts' equally 
important resource related objectives and the desire to assure an adequate and reliable supply for all water uses. 
We do understand that the environmental protection mandated by state law and state water policy, often 
increases the need for planning and imposes higher costs for water and wastewater service. However, we 
maintain that the objective of maintaining affordable rates for essential water, wastewater, and reuse services can 
and should be balanced with the need to protect the State's water resources. 

We are hopeful that continued dialogue between our agencies as well as joint participation in each agencies' 
rulemaking: processes will improve our collective management of water related issues. Thank you for the 
opportunity to comment. 

Kindest Personal Regards. 
I 

Executive fjirector 

CC: Commissioner J. Terry Deason Commissioner Julia L. Johnson 
Commissioner Joe Garcia Commissioner Diane K. Keisling 



State of Florida 
Susan F. Ckark 
chairman 

October 21, 1996 

Mr. Samuel E. Poole I11 
Executive Director 
South Florida Water Management District 
3301 Gun Club Road 
West Palm Beach, Florida 33406 

Gerald L. Gunter Building 
2540 S h d  Oak Bod- 
Tallahassee, FL 32399-0850 

(904) 4134040 
FAX (904) 487-1716 

Dear Mr. Poole: 

I received your letter of October 17, 1996, addressing the 
Commission’s margin reserve rule proceeding. 

The Commission will be holding a public hearing on this 
mattter on December 10-11, 1996. The hearing will be in 
Tadlahassee and will begin at 9:30 a.m. You are, of course, 
welcome to participate in the hearing. 

docket file, where it will be available for review. I will also 
provide the Commission’s staff with a copy. 

I will place your letter on the correspondence side of the 

Sincerely, 

Susan F. Clark 
Chairman 

c: Division of Records and Reporting (DN960258-WS) 
Chris Moore 
John Williams 
Greg Shafer 
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South Flori anagement 
3301 Gun Club Road, West Palm Beach, Florida 33406 (407) 686-8800 FL WATS 1-800-432-2045 

GOV 04-34 

October 17, 1996 R E C E I V E D  
Chairman Susan F. Clark 
Commissioner J. Terry Deason 
Commissioner Joe Garcia 
Commissioner Julia L. Johnson 

UCI 1 6 1996 

Commissioner Diane K. Keisling 

Florida Public Service Commission 
254.0 Shumard Oak Blvd. 
Tallahassee, Florida 23299-0850 

Subject : Proposed Public Service Commission Margin Reserve Rule 

Dear Chairman Clark and Commissioners: 

In aim effort to coordinate with the Public Service Commission (PSC) in providing for the safe, 
relia.ble, and affordable water supply to the citizens of Florida, this letter is written to provide 
you with several of the water management districts' collective comments on your rule proposal. 

Considering Florida's burgeoning population as well as its increased focus on satisfaction of 
environmental water supply demands, the water management districts have in recent years 
expended considerable amounts of staff time and resources on long-term water supply planning 
and development. The Governor's recent Executive Order and the newly established Water 
Supply Development and Funding Work Group are reflections of the now intense interest in 
water supply issues. Our various agencies efforts are generally directed toward satisfying the 
demands of all users, human and environmental. As you know, this task requires a delicate 
balance to satisfy these sometimes competing demands. A significant part of the solution of this 
state-wide effort involves innovative use of alternative water supplies and an increased focus on 
water conservation. Future use of alternative supplies is coupled with on-going requirements 
placed on all permitted users to conserve water. We think coordination between our programs' 
conservation goals and additional user reliance on alternative sources must be matched with the 
PSCl's rate-setting authority in a manner which fosters accomplishment of the state-wide water 
policies. 

The PSC's proposed rules may impact the districts in the areas of long-term planning, water 
conservation and alternative supply development. Defining the margin reserve period to be 
eighteen months and the relationship of this component to the "used and useful" rate base 
determination seems to dissuade utilities from implementing alternative water supply projects 
designed to meet the utilities' anticipated and even permitted demand. Generally, the districts 
authLorize public water supply uses on the basis of anticipated demand projected to occur over the 
ensuing ten years. In this manner, the districts and utilities are better able to anticipate short- 

( h - i i ~ n i r q  R~irid 
\' iIcri( k n  d. C'hairm.in 
1 ilink L% i l l i x n ~ o i i ,  Ir , \'~t Ch,uriiinii 
\ V i l l i , i t n  E, Gr,~li,im Richard A. M iiheli hliriam Sinqer 

William 1 Limmoiid 
Bet5y Krmt 

Eugene K. Petti5 
Nathnniel P Reed 

Samuel E Poole 111, Executive Ilirectcir 
Michael Slayton, Deputy Exccutive Director 

ICldmg Address P.O. Box 24680, West Palm Reach, FL 33416-4680 
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falls in supply and, where appropriate, develop alternative sources. For example, the typical 
time period necessary to plan, construct and begin supplying reclaimed water will far exceed the 
proposed eighteen month margin reserve period due to the complexities associated with timing 
of improvements undertaken by the supplier and end-users. While some reuse projects may be 
for the purpose of accommodating new customers, many reuse projects are for the purpose of 
allowing utilities to meet existing uses with a lower quality source, thus conserving higher quality 
sources for the benefit of both existing and future customers. As such, the "used and useful" 
method of accounting (with the margin reserve period), which seems to be designed to address 
expansion of capacity, does not appear to be adequate in considering these factors which are 
unique to reuse and the development of alternative supplies. If "used and useful" is continued 
to be applied to allow recovery of costs for reuse projects, then the margin reserve period needs 
to be significantly longer. Over the years, users from all use classes, including public water 
suppliers, have championed longer duration water use permits to obtain more secure capital 
financing for the facilities which they forecast will be necessary to satisfy demand during the 
duration of the permit. 

The margin reserve "used and useful" rule appears to be incongruent with this public water 
supply utility trend. Innovative approaches such as marginal cost rate structures might well be 
an effective substitute for the proposed rule. Discussions during last week's meeting between 
several of our respective staffs seemed to indicate an interest on the part of the PSC to entertain 
alternatives to the margin reserve rule which would support the districts' and public water supply 
utilities' desire to implement alternative water supply technologies including reuse and 
conservation. We strongly support continued discussion on this issue between the PSC and the 
water management districts, and other interested parties. 

To address these concerns, we recommend that the published rule be amended to include a 
specific recognition that reuse and other alternative water supply projects required by a water 
management district be allowed a significantly longer margin reserve period. Under the spirit 
of our "MOU" on conservation, we plan to work with the PSC staff to prepare a proposed 
amendment to the draft language for your consideration during the rule adoption hearing. 

In rnaking these comments and recommendations, the districts recognize we are not the only 
agencies in Florida charged with addressing water supply issues. The PSC clearly plays an 
important role in this complex arena. Of particular import in regard to the proposed rule is the 
apparent intent to defer the costs of future facilities away from existing customers. Achieving 
equity between existing and future water users is certainly an important goal. However, we hope 
this goal can be accomplished in a manner which recognizes the districts' equally important 
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resource related objectives and the desire to assure an adequate and reliable supply for all water 
users. We do understand that the environmental protection mandated by state law and state water 
policy often increases the need for planning and imposes higher costs for water and wastewater 
service. However, we maintain that the objective of maintaining affordable rates for essential 
water, wastewater and reuse services can and should be balanced with the need to protect the 
State's water resources. 

We ;are hopeful that continued dialogue between our agencies, as well as joint participation in 
each agencies' rulemaking processes, will improve our collective management of water related 
issues. Thank you for the opportunity to comment. 

Executive Director 
South Florida Water Management District 

SEWmyk 



State of FIorida 
Susan F. Clark 
chairman 

October 21, 1996 

MI:. Peter G. Hubbell 
Executive Direct or 
Southwest Florida Water Management District 
23'79 Broad Street 
Brooksville, Florida 34609-6899 

Gerald L. Gunter Building 
2540 Shumard oak Bouienrd 

Tallahassee, FL 323994850 
(904) 413-6040 

FAX (904) 487-1716 

Dear Mr. Hubbell: 

I received your letter of October 17, 1996, addressing the 
Co~mission's margin reserve rule proceeding. 

The Commission will be holding a public hearing on this 
matter on December 10-11, 1996. The hearing will be in 
Tallahassee and will begin at 9:30 a.m. You are, of course, 
welcome to participate in the hearing. 

dolzket file, where it will be available for review. I will also 
provide the Commission's staff with a copy. 

Sincerely, 

I will place your letter on the correspondence side of the 

/ Susan F. Clark 
Cha i m a n  

c:: Division of Records and Reporting (DN960258-WS) 
Chris Moore 
John Williams 
Greg Shafer 

A n  .Winnative .Action Ea& Oppormnin. Employer 
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October 17, 1996 

Chairman Susan F. Clark 
Commissioner J. Terry Deason ocv 1 8 t996 

Florida Public Service Comm. 
commissioner Clark 

Commissioner Joe Garcia 
Commissioner Julia L. Johnson 
Commissioner Diane K. Keisling 

Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Ta I la h assee , Florid a 32399-0850 

Subject: Proposed Public Service Commission Margin Reserve Rule 

Dear Chairman Clark and Commissioners: 

In an effort to coordinate with the Public Service Commission (PSC) in providing 
for the safe, reliable, and affordable water supply for the citizens of Florida, this 
letter is written to provide you with several of the water management districts' 
collective comments on your rule proposal. 

Considering Florida's burgeoning population as well as its increased focus on 
satisfaction of environmental water supply demands, the water management 
districts have in recent years expended considerable amounts of staff time and 
resources on long-term water supply planning and development. The 
Governor's recent Executive Order and the newly established Water Supply 
Development and Funding Work Group are reflections of the now intense 
interest in water supply issues. Our various agencies efforts are generally 
directed toward satisfying the demands of all users, human and environmental. 
As you know, this task requires delicate balance to satisfy these sometimes 
competing demands. A significant part of the solution of this state-wide effort 
involves innovative use of alternative water supplies and an increased focus on 
water conservation. Future use of alternative supplies is coupled with on-going 
requirements placed on all permitted users to conserve water. We think 
coordination between our programs' conservation goals and additional user 
reliance on alternative sources must be matched with the PSC's rate-setting 
authority in a manner which fosters accomplishment of the state-wide water 
policies. 
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The PSC's proposed rules may impact the districts in the areas of long-term planning, water 
conservation and alternative supply development. Defining the margin reserve period to be 18 
months and the relationship of this component to the "used and useful" rate base 
determination seems to dissuade utilities from implementing alternative water supply projects 
designed to meet utilities' anticipated and even permitted demand. Generally, the districts 
authori.ze public water supply uses on the basis of anticipated demand projected to occur over 
the ensuing 10 years. In this manner, the districts and utilities are better able to anticipate 
short-falls in supply and, where appropriate, develop alternative sources. For example, the 
typical time period necessary to plan, construct and begin supplying reclaimed water will far 
exceed the proposed 18 month margin reserve period due to the complexities associated with 
timing of improvements undertaken by the supplier and end-users. While some reuse projects 
may be for the purpose of accommodating new customers, many reuse projects are for the 
purpose of allowing utilities to meet existing uses with a lower quality source, thus conserving 
higher quality sources for the benefit of both existing and future customers. As such, the 
"used aind useful" method of accounting (with the margin reserve period), which seems to be 
designed to address expansion of capacity, does not appear to be adequate in considering 
these factors which are unique to reuse and the development of alternative supplies. If "used 
and useful" is continued to be applied to allow recovery of costs for reuse projects, then the 
margin reserve period needs to be significantly longer. Over the years, users from all use 
classes', including public water suppliers, have championed longer duration water use permits 
to obtain more secure capital financing for the facilities which they forecast will be necessary 
to satisfy demand during the duration of the permit. 

The mairgin reserve "used and useful" rule appears to be incongruent with this public water 
supply utility trend. Innovative approaches such as marginal cost rate structures might well be 
an effective substitute for the proposed rule. Discussions during last week's meeting between 
several of our respective staffs seemed to indicate an interest on the part of the PSC to 
entertain alternatives to the margin reserve rule which would support the districts' and public 
water supply utilities' desire to implement alternative water supply technologies including reuse 
and conservation. We strongly support continued discussion on this issue between the PSC 
and the water management districts, and other interested parties. 

To address these concerns, we recommend that the published rule be amended to include a 
specific recognition that reuse and other alternative water supply projects required by a water 
management district be allowed a significantly longer margin reserve period. Under the spirit 
of our '"IMOU" on conservation, we plan to work with the PSC staff to prepare a proposed 
amendment to the draft language for your consideration during the rule adoption hearing. 

In making these comments and recommendations, the districts recognize they are not the only 
agencies in Florida charged with addressing water supply issues. The PSC clearly plays an 
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important role in this complex arena. Of particular import in regard to the proposed rule is the 
apparent intent to defer the costs of future facilities away from existing customers. Achieving 
equity between existing and future water users is certainly an important goal. However, we 
hope this goal can be accomplished in a manner which recognizes the districts' equally 
important resource related objectives and the desire to assure an adequate and reliable 
supply for all water users. We do understand that the environmental protection mandated by 
state law and state water policy often increases the need for planning and imposes higher 
costs for water and wastewater service. However, we maintain that the objective of 
maintaining affordable rates for essential water, wastewater and reuse services can and 
should be balanced with the need to protect the State's water resources. 

We are hopeful that continued dialogue between our agencies, as well as joint participation in 
each agencies' rulemaking processes, will improve our collective management of water related 
issues. Thank you for the opportunity to comment. 

Peter G. Hubbell 
Executive Director 

PGH:KAL:cga 
C.IWPWIN6010ATAIL-PSC.KAL 
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State of Florida 

erbice Cornmimion 
-M-E-M-0-R-A-N-D-U-M- 

DATE: October 18, 1996 
TO: BLANCA RAYO, DIRECTOR OF RECORDS AND REP,ORTING 
FROM: CHRISTIANA T. MOORE, DIVISION OF APPEALS b f w l  
RE: DOCKET NO. 960258-WS - PETITION TO ADOPT RULES ON MARGIN 

RESERVE AND IMPUTATION OF CONTRIBUTIONS-IN-AID-OF- 
CONSTRUCTION ON MARGIN RESERVE CALCULATION, BY FLORIDA 
WATERWORKS ASSOCIATION 

Attached for filing in the above-referenced docket is the pre- 
filed testimony of N. D. Walker and Robert Crouch. 

CTM 
Attachments 

cc: Persons on. attached 
Certifica.te of Service 



CERTIFICATE OF SERVICE 

forlegoing has been furnished by U.S. Mail this 18th day of October, 

1996, t o  the following: 

Br:ian P. Armstrong, Esquire Mark F. Kramer 
Matthew J. Feil, Esquire Manager of Regulatory Accounting 
Southern States Utilities, Inc. Utilities, Inc. 
1000 Color Place 2335 Sanders Road 
Apopka, FL 32703 Northbrook, IL 60061-6196 

Wayne L. Schiefelbein, Esquire Harold McLean, Esquire 
Gatlin, Woods & Carlson Office of Public Counsel 
1709-D Mahan Drive 111 West Madison Street 
Tallahassee, FL 32308 Room 812 

Tallahassee, FL 32399-1400 

/ r /  

CHRISTIANA T. MOORE 

TS960258 .MRD 



Pr in t ed  by N . D .  Walker *-" 0 / 2 9 / 9 6  10:35am 

From: N.D. Walker 
To: C h r i s  Moore 
Sub jec t :  
fwd: Marg in Reserve - Docket 

_- ____ 
_ - . I _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ - - - , - - - - - - - - - - - - -  - 

960258-WS 
_ l _ _ _ _ _ _ _ _ l _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ I  

===NoTE====-===-=======lO/29/96=10:O7am=: 
CC: John W.i 11 i ams 

Two i n d i v i d i J a l s  f rom s t a t e  agencies would 
1-ike t o  be p laced on t h e  m a i l i n g  l i s t  f o r  
Docket 960258-WS: 1) Janet L lewe l l yn  
(Ac t ing  D i r e c t o r  f o r  O f f i c e  o f  Water 
P o l i c y  - DEP) and 2) Charles 
A l l e r  ( D i r e c t o r  f o r  O f f i c e  o f  A g r i c u l t u r a l  
Water P o l i c y  - Department o f  Ag r i  c u l  tur'e) . 

....................................... 

How should I proceed? 

Fwd=by:=Chris=Moore===l0/29/96=10:32am= 
Fwd t o :  N.D. Walker 

T e l l  them tlo w r i t e  a l e t t e r  t:o t h e  
D i  r e c t o r  o f  Records & Repor t ing making t h e  
request  & t lo  copy me please. O.K.? 

....................................... 

Have you a l l  (WAW) rece ived c:opies o f  a l l  
t h e  p r e f i  1 ed testimony/comments? 

JANET G. LLEUWELLY 
-nlnrrrnDe!!<* D;L& - 

STATE OF 
DEPARTMENT OF ENVIRONMENTAL PROTECTION (00448&X?€- 

TALLAHASSEE. FLORIDA 32399-24W zoo 
tYwE3e8 sllbL1- 130 

TELEPHONE: ( 9 0 4 )  488-3022 
FAX: ( 9 0 4 )  488-7585 

CHARLES C. ALLER 
DIRECTOR 

OFFICE O F  AGRICULTURAL W A T E R  POLICY , 

Eoe CRAWFORD, COMMISSIONER 
STATE OF FLORIDA LOWER LEVEL 29 
DEPARTMENT OF AGRICULTURE 7'HE CAPITOL 
AND CONSUMER SERVICES TALLAHASSEE. FL :32399-0810 



Department of -. 
-s ck* Enxir arnental Protect-Jn 

96- c) 1.: 0 0 tW 15 
Twin Towers Office Building 
2.600 Blair Stone Road 

Governor Tallahassee, Florida 32399-2400 Secretary 
Virginia 6. Wetherell Lawtoii Chiles 

November 1, 1996 

Connmissioner Susan F. Clark 
Chatirperson 
Publlic Service Commission 
2S40 Shumard Oak Boulevard 
Tallahassee, Florida 323 99,-08SO 

Dear Commissioner Clark: 

I felt it important to apprise you of our comments on the Commission's proposed Rule 25-30.43 1, 
F.A.C., considering our previous correspondence on the margin reserve issue as it relates to certain 
facditier; under the Department's regulatory jurisdiction. We filed those comments with the 
Coinmission's Division of Records and Reporting on October 18 according to your rulemaking 
requirements, and I have enclosed a copy with this letter. I would like to ask your personal 
attention to ensuring that our recommended rule changes are considered carefully. 

Our comments are primarily directed at refinmg the draft rule to better reflect the realities of 
planning and desigmng imp covements and expansions to private water and wastewater facilities. 
Because: this Departmat arid the PSC share responsibility for a certain universe of facilities, it is 
essential that our rules are consistent on those requirements which concern us both. We have 
recommended changes to the draft rule which would promote this consistency and would enable 
private facilities to prudently undertake improvements without imposing unreasonable burdens on 
their customers. We have atlso proposed changes which would better implement our shared 
statutory charge to promote: the reuse of reclaimed water. 

We are committed to working With the Commission on developing the margin reserve rule. If you 
waluld like to discuss these issues, please call Mimi Drew, the Director of our Division of Water 
Facilities, at 487-1855. 

Sincerely, 

E C E I V E D 

vI3w/gmh 
Ericlosure 
cc: MimiDrew 

Elsa Potts 
Van Hoofhagle 

"Prorecr. Con;erve and Mancrge Florida's Environment ond Natural Resources" 

Printed on recycled paper. 



Yvonne Gste i  g e r  
5 .  F1 a. Water Management D i  s t r i  c t  
Ma i l  S t a t i o n  # 46 
3900 Commonweal t h  B1 vd . 
Ta l  1 ahassee, FL 32399-3000 

F a x  No. i s  922-5380 

J 

and 
I r "  

R i  chard Me1 son Esq,-' L J A b  
1 2 3  5 .  Calhoun !St., 
Ta l  1 ahassee FL 32301 I 

Fax No. 224-85Sl 

Richard D. Drew 
Bureau o f  Water Fac i  1 i ti es Regu la t i on  
Dept. o f  Envi ronmental  Regu la t i on  
2600 B l a i r  Stone RD 
Tal 1 ahassee FL 32399-2400 

f a x  no. i s  414-'9031 

Thanks. 
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DATE: 
TO: Blanco Bayb, Director, Recards and Reporting 
FROM Joy Kell CXef, Bureau of Reporting 
RE:: D o c I d !  NO. ?&a,r:;-;$' 

HEARING DATE: 
/++%? 

The transcript for the above-described hearing has been completed and is forwarded for 
placement in the docket file. 

Please note that Staff distribution of this transcript was made to: 

The following exhibits are being filed with this transcript: 

NOIW 

The following exhibits have not been furnished to the Bureau of Reporting to date and 
do not accompany this transcript: 

NONE 

Acknowledged by: 

JK/lPC 

PSCIRAR 28 (Rev 7/94) 

F R  BUILDING 0 101 FA!T GAINES STREET TALLAHASSEE, FL 32399-0850 
'AnAffurmtivcActioa/EqualOpportunityEmployer" 
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4200 Salzedo Street 
R o o m  3 1 1 

Coral Gablei, FL 313146 

Fax: (305) 669 ci-c)(> 
(305) 669~"(301 

December 11, 1996 

Susan F .  Clark, Chairman 
Florida Public Service Commissioii 
25410 Shumard Oak Boulevard 
Tallahassee, Florida 3 23 99-08 50 

Reference: Southeast Florida Utility Council Resolution 

Dei3r Chairman Clark: 

Following please find a copy of a Resolution recently adopted by the Southeast Florida Utility 
CoiunciU that I would ask you to consider with regard to the Hearing on proposed Rule 25-30.43 1 :, 
Florida Administrative Code (Docket #960258-WS). 

I appreciate your consideration of this Resolution for this Hearing and if you should have any 
questions regarding these statements adopted by the Council, please do not hesitate to contact me 
at (30.5) 669-7602 or Mr. Whit Vancott, Vice-chairman at (954) 921-3301. 

Sincere1 

Chairman 

R E C E I V E D  

Florid-1 PuSlic Service Camm. 
Cornmissloner C!srk 

Providing and preserving your water resources. 

--- ~- 
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-- F!SOLUTION NO. 96-1 

WHEREAS, The Southeast Florida Utility Council was created in 1992 to provide a 
conmunications, networking and support structure for member utilities to continue to 
provide in a cost effective manner superior quality water supply and wastewater management 
services to its customers; and 

WHEREAS, The Council membership includes water and wastewater utilities from 
Palm Beach, Broward and Dade Counties which provide potable water and wastewater 
management services to approximately 4.5 million southeast Florida residents; and 

WHEREAS, All water and wastewater utilities serve the public interest and are 
committed to protecting the environment and the public health and safety; and 

WHEREAS, It is important that utilities have sufficient capital to meet the requirements 
o f  federal, state and local environmental agencies; and 

The member utilities of this organization design and construct facilities which will meet the 
needs of customers for the next 20 years and which maximize economies of scale to the 
greatest extent possible; and 

WHEREAS, Utility customers can benefit from economies of scale achieved by 
constructing facilities with large capacity; and 

WHEREAS, Under current Florida Public Service Commission (FPSC) policy, investor- 
owned utilities are allowed to recover only that portion of their investment that is “used 
and useful” by utility customers within 18 months; and 

WHEREAS, This FPSC policy promotes smaller plants which may not be as efficient, 
typically provide lower levels of treatment and are more sensitive to operate; 

NOW, THEREFORE, be it resolved that the Southeast Florida Utility Council hereby 
recommends that investor-owned utilities be permitted to: 
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1) recover from current customers the full cost of facilities needed for a 
minimum 5 year planning horizon, and 

2) recover from curren.t customers the full cost of all facilities needed to 
meet the requirements of environmental agencies. 

The Council further supports the utility industry in its efforts to ensure full cost recovery for 
facilities needed to serve customers for a minimum of 5 years into the future, either through 
agency rulemaking or statutory changes, whichever is appropriate. 

This Resolution was unanimously approved and adopted by the Council Board of Directors 
at its meeting of December 9, 1996. 



State of Florida 
Susan F. Clark 
chairman 

December 18, 1996 

The Honorable Virginia Wetherell 
Secretary 
Department of Environmental Protection 
Twin Towers Office Building 
2600 Blair Stone Road 
Tallahassee, Florida 32399-2400 

Gerald L. GmEr Building 
2540 Shmnard Oak Boillevard! 
Tdlahassee, FL 32399-0850 

(904) 413604Cl 
FAX (904) 487-1716 

,---- 

Dear Secretary Wetherell: 

Thank you for your letter regarding the Commission's proposed 
Rule 25-30.431 on margin reserve for water and wastewater 
facilities. 

The Commission conducted a rulemaking hearing on December 10, 
1996, and all Commissioners had the opportunity to hear the 
comments made on behalf of the Department of  environmental^ 
Protection, the water management districts, water and wastewater 
utilities, and the Office of the Public Counsel. I can assure you 
that I will carefully consider these comments and the written 
comments that were filed before the hearing. 

On February 13, 1997, Commission staff will be submitting a 
. "  Yecormended version of the rule based on the above comments and 

^I. ~ those that are filed pursuant to our posthearing procedures. The 
. Ir Department and other participants will have an opportunity to 

respond to the final recommended version. The Commission i:; 
scheduled to make its decision about the rule on April 14, 1997. 

Thank you again for your letter. 

Susan F. Clark 
Chairman 00 
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State of Florida 
Susan F‘. Clark 
chairman 

Gerald L. G m  BuiIding 
2540 Shumard Oak Bouiaard 

Tallahassee, FL 32399-0850 
(904) 413-6040 

FAX (904) 487-1716 

December 31, 1996 

MI:. Jorge S. Rodriguez, P . E .  
Cha i irman 
Sou t he as t F1 o r i da Ut i 1 IL t y Counc i 1 
4200 Salzedo Street, Room 311 
Cora.1 Gables, Florida 331L46 

Dear Mr. Rodriguez: 

Thank you for your letter and Resolution dated December 11, 
1996,. regarding the Commission’s proposed Rule 25-30.431 on margin 
reserve for water and wastewater facilities. 

The Comm:ission conducted a rulemaking hearing on December 10, 
:1!396,, and a l l  Commissioners had the opportunity to hear the 
comments made on beh.alf of the Department of Environmental 
Protection, the water management districts, water and wastewater 
utillities, and the Office of the Public Counsel. I can assure you 
that I will carefully consider these comments and the written 
comments that were filed before the hearing. 

On February 13, 1997, Commission staff will be submitting a 
recommended version of the rule based on the above comments and 
t hose  that are filed pursuant to our posthearing procedures. The 
Department and other participants will have an opportunity to 
respond to the final recommended version. The Commission is 
scheduled to make its decision about the rule on April 14, 1997. 

Thank you again for your letter. 

Sincerely, 
r\ 

,i .* 
‘I \ 

-.*> , \. ,+ 
- ‘ \ ?  . 

Susan F. Clark 
Chairman 

c: D,ivision of and Reporting 
( (DN 960258-WS) ‘\ 

An .4ffhnative .Action .’ Equal O p p o m i v  Employer 



STATE OF FLORIDA 

JULIA L. JOHNSON 
CIHAIRMAN 

CAPITAL CIRCLE OFFICE CENTER 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0854 

(904) 413-6044 

June 26, 1997 

Ms. K.. Lynn Greene, President 
Tropical Isles Homeowners Association 
508 Thamles Bluff Ridge 
Fort Pierce, Florida 34982 

Re: Docket No. 960258-WS - Petition to Adopt Rules on Margin Reserve and Imputation of 
Contributions-in-Aid-of-Construction on Margin Reserve Calculation, by Florida 
Waterworks Association 

Dear .Ms. Greene: 

Thank you for your letter of June 7, 1997, concerning the Commission's adoption of rules 
relative to margin reserve in a rate proceeding. In response, please be advised that on June 10, 
2997, the Commission heard our staffs recommendation on this subject and whether additional 
hearings should be conducted to evaluate the revenue impact of enlarging the margin reserve. Our 
staff offered three options: a) to hold one or more additional public hearings to receive additional 
input; b) to permit submission of more data but without additional hearings; or c) to conclude the 
case based on the existing record. The Commission chose the third alternative. We concluded that 
the record was sufficient to afford an informed decision without the need to conduct hrther 
hearings. 

Based upon our review of the record, the Commission adopted rules that define the allowed 
term for margin reserve and any offsetting imputation of Contributions-in-Aid-of Construction 
(CIAC). Basically, our decision reflects our traditional policy regarding the allotted term for 
treatment and disposal facilities - 18 months in the absence of information that would justify a 
dEkrlent term. With respect to imputation of CIAC, our decision likewise reflects our current policy 
and practice - absent hrther justification, 50% of the projected CIAC should be imputed to thereby 
offset the provision for margin reserve. Conversely, the utility industry was proposing a five-year 
provision for margin reserve and discontinuance of the imputation practice. 

Since we are essentially maintaining our existing policies for margin reserve and imputation 
of C[AC,, we believe the consequent revenue impact due to these decisions will be modest. In 
addition, given the fact that our decision was essentially a codification of our existing policy, the 
Commisdon determined that additional hearings were not necessary. 

- 
An Amumative ActiodEqual Opportunity Employer Internet Email CONTACI'@PSC.STATEFL.US 



Ms. E;. Lynn Greene 
June ‘26, 1997 
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With respect to the Tropical Isles wastewater plant owned by Florida Water Service 
Company, our staff informs me that the approxhate revenue effect assuming a five year margin 
reserve period and no imputation of CIAC would probably be less than 4% of the utility’s annual 
revenue requirement. However, as noted above, the rule adopted by the Commission provides an 
18 m.onth provision for margin reserve and an offsetting adjustment due to imputation of CIAC. 

As to your concern about the adequacy of giving notice to the public through the Florida 
Administrative Weekly (FAW), Florida law requires that agencies publish public notices in the. 
FAW. Historically, all state agencies have used this method of notification. Our staff has informed 
me that there is now an internet site for the FAW: @? http://election.dos.state.fl.us/faw/issues.htrn. 

Let me assure you that the Commission is committed to ensuring that the public is informed 
md i,s able to participate in all matters which come before the Commission. Currently, our Division 
of Cionsumer AfTairs is working to develop new ways through which we can educate and inform 
customers about issues facing the Commission. 

If you have any additional questions, please write or call me. 

With kind regards, I am 

JL;J::NDFV: ssf 

cc: Division of Records and Reporting 
Division of Water and Wastewater 

Julia J i h s o n  

T 
, 



ST.ATE OF FLORIDA 

JULIA L. JOHNSON 
c:HAIRMAN 

CAPITAL. CIRCLE OFFICE CENTER 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0854 

(904) 4 13 -6044 

$ublU aerbice CammtSSbtt 

June26, 1997 

Mr. Jim Goldberg 
1251 Trafalgar Drive 
New Port Richey, Florida 34653 

Re: Docket No. 960258-WS - Petition to Adopt Rules on Margin Reserve and Imputation of 
Contributions-in-Aid-of-Construction on Margin Reserve Calculation, by Florida 
Waterworks Association 

Dear Mr. Goldberg: 

Thank you for your letter of June 6, 1997, concerning the Commission's adoption of rules 
relative to margin reserve in a rate proceeding. In response, please be advised that on June 10, 
1997, the Commission heard our staffs recommendation on this subject and whether additional 
hearings should be conducted to evaluate the revenue impact of enlarging the margin reserve. Our 
staff offered three options: a) to hold one or more additional public hearings to receive additional 
input; b) to permit submission of more data but without additional hearings; or c) to conclude the 
case based on the existing record. The Commission chose the third alternative. We concluded that 
the record was sufficient to afford an informed decision without the need to conduct hrther 
hearings. 

Based upon our review of the record, the Commission adopted rules that define the allowed 
term for margin reserve and any offsetting imputation of Contributions-in-Aid-of Construction 
(CIAC). Basically, our decision reflects our traditional policy regarding the allotted term for 
treatiment and disposal facilities - 10 months in the absence of information that would just@ a 
different term. With respect to imputation of CIAC, our decision likewise reflects our current policy 
and practice - absent hrther justification, 50% of the projected CIAC should be imputed to thereby 
offset the provision for margin reserve. Conversely, the utility industry was proposing a five-year 
provision for margin reserve and discontinuance of the imputation practice. 

Since we are essentially maintaining our existing policies for margin reserve and imputation 
of CIAC, we believe the consequent revenue impact due to these decisions will be modest. In 
addition, given the fact that our decision was essentially a codification of our existing policy, the 
Commission determined that additional hearings were not necessary. 

-- 
An Am-tive Action/Equnl Opportunity Employer Internet E d  CONTACl'@PSC.STATEFLUS 



Y 

Mr. Jim Goldberg 
June 216, 1'997 
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With respect to the Aloha Utiliti.es system in Pasco County, our staff informs me that margin 
reserve has not been a factor in any recent rate proceeding for that company. Therefore, we are 
unable to accurately predict how margin reserve policies will affect hture service rates for 
custoimers served by Aloha Utilities. 

As; to your concern about the adequacy of giving notice to the public through the Florida 
Administrative Weekly (FAW), Florida law requires that agencies publish public notices in the 
FAW. Historically, all state agencies have used this method of notification. Our staff has informed 
me that there is now an internet site for the FAW: @ http://election.dos.state.fl.us/faw/issues.htm. 

Let me assure you that the Commission is committed to ensuring that the public is informed 
and is, able to participate in all matters which come before the Commission. Currently, our Division 
of Consumer Mairs is working to develop new ways through which we can educate and inform 
customers about issues facing the Commission. 

If you have any additional questions, please write or call me. 

With kind regards, I am 

@ J:'NDW:ssf 

cc: Division of Records and Reporting 
Division of Water and Wastewater 



!STATE OF FLORIDA 

.JULIP, L. JOHNSON 
CHAIRMAN 

CAPIT& CIRCLE OFFICE CENTER 
2540 Shumard Oak Boulevard 
Tallahassee, FI, 32399-0854 

(850) 41 

J’% 7997 

June25, 1997 

Honorable: Mike Fasano 
Florida House of Representatives 
8217 :Massachusetts Avenue 
New Port Richey, Florida 34653 

Re: Docket No. 960258-WS - Petition to Adopt Rules on Margin Reserve and Imputation of 
Contributions-in-Aid-of-Construction on Margin Reserve Calculation, by Florida 
Waterworks Association 

Dear :Representative Fasano: 

Thank you for your letter of June 9, 1997, concerning the Commission’s adoption of rules 
relative to1 margin reserve in a rate proceeding. In response, please be advised that on June 10, 
1997, the Commission heard our staff’s recommendation on this subject and whether additional 
hearings should be conducted to evaluate the revenue impact of enlarging the margin reserve. Our 
staff (offered three options: a) to hold one or more additional public hearings to receive additional 
input, b) to permit submission of more data but without additional hearings; or c) to conclude the 
case basedl on the existing record. The Commission chose the third alternative. We concluded that 
the record was sufficient to afford an informed decision without the need to conduct firther 
hearings. 

Based upon our review of the record, the Commission adopted rules that define the allowed 
term for margin reserve and any ofTsetting imputation of Contributions-in-Aid-of Construction 
(CIAC). Basically, our decision reflects our traditional policy regarding the allotted term for 
treatrnent and disposal facilities - 18 months in the absence of information that would justify a 
different term. With respect to imputation of CIAC, our decision likewise reflects our current policy 
and practice - absent further justification, 50% of the projected CIAC should be imputed to thereby 
offset the provision for margin reserve. Conversely, the utility industry was proposing a five-year 
provision for margin reserve and discontinuance of the imputation practice. 

Since we are essentially maintaining our existing policies for margin reserve and imputation 
of CIAC, we believe the consequent revenue impact due to these decisions will be modest. In 
addition, given the fact that our decision was essentially a codification of our existing policy, the 
Commission determined that additional hearings were not necessary. 

An Affirmative ActiodEqual Opportunity Employer Internet E d  CONTACT@PSC.STATEFL.US 
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Honorable Mike Fasano 
June Z!S, 1997 
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Let me assure you that the Commission is committed to ensuring that the public is informed 
and is able to participate in all matters which come before the Commission. 

If you have any additional concerns, please feel free to contact me. 

With kind regards, I am 

JLJ:NDW: ssf 

cc: Division of Records and Reporting 
Division of Water and Wastewater 



STATE OF FLORIDA 

.JULIA, L. JOHNSON 
CHAlRMAN 

CAPITAL CIRCLE OFFICE CENTER 
2540 Shumard Oak Boulevard 
Tallahassee, FL. 32399-0854 

(904) 413-6044 

June25, 1997 

The Honorable Ken Pruitt 
Florida House of Representatives 
2400 S. E. Midport Road, Suite 110 
Port Sit. Lucie, Florida 34952 

Re: Docket No. 960258-WS - Petition to Adopt Rules on Margin Reserve and Imputation of 
Colntributions-in-Aid-of-Construction on Margin Reserve Calculation, by Florida 
Witenvorks Association 

Dear ]Representative Pruitt: 

Thank you for your recent letter concerning the Commission’s adoption of rules relative to 
margin reserve in a rate proceeding. In response, please be advised that on June 10, 1997, the 
Comrnission heard our staffs recommendation on this subject and whether additional hearings 
should be conducted to evaluate the revenue impact of enlarging the margin reserve. Our staff 
offered three options: a) to hold one or more additional public hearings to receive additional input; 
b) to permit submission of more data but without additional hearings; or c) to conclude the case 
based on the existing record. The Commission chose the third alternative. We concluded that the 
record was sufficient to afford an informed decision without the need to conduct hrther hearings. 

Based upon our review of the record, the Commission adopted rules that define the allowed 
term for margin reserve and any offsetting imputation of Contributions-in- Aid-of Construction 
(CIAC). Basically, our decision reflects our traditional policy regarding the allotted term for 
treatrnent and disposal facilities - 18 months in the absence of information that would justiQ a 
different term. With respect to imputation of CIAC, our decision likewise reflects our current policy 
and practice - absent hrther justification, 50% of the projected CIAC should be imputed to thereby 
offset the provision for margin reserve. Conversely, the utility industry was proposing a five-year 
provision for margin reserve and discontinuance of the imputation practice. 

Since we are essentially maintaining our existing policies for margin reserve and imputation 
of CIAC, we believe the consequent revenue impact due to these decisions will be modest. In 
addition, given the fact that our decision was essentially a codification of our existing policy, the 
Comrnission determined that additional hearings were not necessary. 

-- 
An Affirmative ActionlEqual Opportunity Employer Internet E d  CONTACT@PSC.STATEFL.US 



The Honorable Ken Pruitt 
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Let me assure you that the Commission is committed to ensuring that the public is 
informed and is able to participate in a11 matters which come before the Commission. 

If you have any additional concei-ns, please feel free to contact me. 

With kind regards, I am 

,’ C hai F i n  
,/’ 

i 
JLJ:Irn\ITJ: ssf 

cc: Division of Records and Reporting 
Dsivision of Water and Wastewater 



-- 
Printed by Don S t r i c k l a n d  l / O 5 1 / 5 1 7  2 :49pm 

Jenn i f e r  S p r i n g f i e l d ,  E s q .  
St Johns R i v e r  Water Management 
D i s t r i c t  
P . 0 .  B o x  :142!3 
Palatka, l?L 32178-1429 

Thanks a 

A 



E KE.NNETH GATLIEI 
WAYNE L SCHIEFELBEJN 
KATHRYN G W COWDtKY 

GATLIN, SCHIEFELBEIN & COWDERY, P.A. 
Attorneys at Law 

The Mahan Station 
1709-D Mahan Drive 

Tallahassee, Florida 32308 
TELEPHONE (904) 877-5609 
TELECOPIER (904) 1377-90?11 

E-MAIL bkgathn@nettally corn 

Ja.nuary 31, 1997 

Blanca S .  Bayo, Director HAND DELIVERY 
Division of Records & Reporting 
Florida Public Service Canmission 
2540 Shumard Oak Boulevard 
Tallahassee , FL 3 2 3 9 9 - 0 165 10 

Re: Docket No. 960258-WS 
Petition of the Florida Waterworks Association to Adopt Rules 
on Margin Reserve and Imputation of Contributions-in-aid-of- 
Construction on the Margin Reserve Calculation 

Dear Ms. Bayo: 

Enclosed is a copy of the Florida Waterworks Association's 
Post-Hearing Comments, as filed on January 16, 1997, on diskette. 
(Wordperfect 5.1) 

Please acknowledge receipt of the foregoing by stamping the 
enclosed extra copy of t,his letter and returning same to my 
attention. Thank you f o r  your assistance. 

&yne L. Schiefelbein 

WLS/pav 
Enclosures 



P 1 H ' r ' - 9 6 - 9 7  TLlE 9P, :95 A M  H I G H  TECH - 
May 0 ,  2 9 9 7  

To: R l a n c a  S. nay0 
Divis ion  of Records arid Reporting 
P u b l i c  servtce Commission 
2540 Shurnard O a k  Dlvd 
Tallahassee, FL 32399-0850 

F'rnri: Cheryl Walia 
1750 D o c k w a y  Drive 
N .  Ft. M y e r s ,  PL 33903 

8 1 3  991' 9973 P .  9 1  

J r ~ s p ~ c t > f u l l y  r e q u e s t  

Dear MS. BayO, 

fur D o c k e t t  #t 960250 as a n  
c i u e s t  any 
g i n n i n g .  

R c c p c c t f u l l y ,  - 

Cheryl* Walla I 



- - 
STATE OF FLORIDA 

May 10,1997 

--- MEMORANDUM 

TO: Blanca Bay0 
Director of Records and Reporting 

Executive Assistant to Chairman 
FRQ:M: Curtis J. Williams 

SUBJECT: May 6, 1997, Letter from Senator Anna Cowin 

Attached is a letter received by Chairman Johnson from Senator Anna Cowin regarding 
Docket No. 960258-WS. Please place this memorandum and attachment in the docket file. Because 
this letter relates to a rulemaking proceeding, it is not necessary to disseminate the letter to the 
parties. 

Attachment: 



A - 
STATE OF FLORIDA 

JULM L. JOHNSON CAPITAL CIRCLE OFFICE CENTER 

Tallahassee, FL 32399-0854 
CHAIRMAN 2540 Shumard Oak Boulevard 

(904) 413-6044 

@uMc @ecbh QCommi$’e’itin 
May 9, 1997 

Honorable Anna P. Cowin 
The Florida Senate 
Post Office Box 490238 
716 West Magnolia Street 
Leesburg:, Florida 34748 

Dear Senator Cowin: 

I am writing to let you &ow that Commission staffwill be filing a recommendation for the 
June 10 agenda conference in Docket No. 960258-WS (Proposed Rule Changes on Margin Reserve 
Requirements). Your letter ofMay 6, 1997, has been placed in the docket file, and your request will 
be addressed by the Commission at that time. 

With kind regards, I am 

F l i a  L. J O ~ S O {  

Chairman 

JLJ: ssf 

-- 
An Afi imti tre  ActionlEquPl Opportunity Employer Internet Emall CONTACl’@PSC.STATEFLUS 
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May 6, 1997 

The Honomble JuIia L. Johnson, Chairman 
Floddii Public Service Commission 
2540 Shumard Oak Boulevard 
Capital Circle OEfica Center 
TaUahwc, Florjida 323594864 

Dear Chairman Johnson: 

I am writing to request that you hold public hearings MI proposed rule 25-30.43 1, concerning 
the margin rweryp . granted to utilities and any miresponding imputation of contributions-in-aid-of- 
crmsrr~don. Your staff's recommendatialn on the pposed rule is soon to come before you for find 
vote. 

I believe that, unlike the utility Mushy, which w a ~  involved from the inception of this 
rulemaking proctas, the ratepayers of x;loXjda were nwer adequately noticed of thc pposcd changc 
In your current policy. The only public advertisement for this rule appeared in the Florida 
Administrative Weekly, and that advcxti.scd your intent to adopt a d e  implementing your current 
policy of providing au eighteen-month margin reserve with full implementation of ct4C. 1 
uadejrstand that in stark contrast to your policy and the FAW notice, your sbff i s  xecommending that 
a margin reserve of five years be granted jfor treatment ficilities and that no imputation of CIAC be 
xnade on the margin reserve. lhis drastic change in your policy could significantly ratepayers' 
water and wastewater bills d I do not believe this impact i s  understood by ratepayexs nor have they 
;bsd an o&ty to &ive the Public Scivke Commission their input. 

You lwwe expressed your intentiorr to infirm the public, be informed by the public, and to 
consider that input. I wholeheartedly endorse your public involvement policy. The water and 
wastewatar jndustry has been ke@ informed every step of the way through this nrlemakjng process. 
Before a Anal vote is taken, at a minimum, the public should be made aware OC through locd 
newspapers distributed throughout Florida, your staff's recommended rule, the public hearings to 
he held,, and the effects of the rule on their f i w e  rates, aad they should have the opportunity to be 
heard. The public should have an opportunity to hear the utilities' and your s t a f f s  rationale as to 
why t h y  should be required to support fiutwrc growth with i.ucrcascd rates. 
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As yont are aware, the Senate and the Hause declined to enact proposed legislation granting 
the utilities an increased margin reserve of up to 5 to 7 ytars. 

Please advise me as smn as possible wltethct you will grant my request and, if not, the 
rationale behind your decision. Thank lrou for your continuing cooperation and assbtanct. 

Sincerely, 

Anna P. cowin 
Senator, District 11 

m: Senate President Jennings 
Senator Brown-Waita 
Senator Bankhead 
!?mator O$talkicwicz 
h a t o t  Kurth 
Senator Crist 
Representative Argenziano 
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STATE OF FLORIDA 
OFFICE OF THE PUBLIC COUNSEL 

June 5,1997 

- -  

I JUN - 5 1997 I 

Re: Docket No. 960258-WS 

The Citizens of the State of Florida hereby make this public 4 s  request pursuant to 
Chapter 1 19, Florida Statutes. W e  Wiish to review all documats, including any written, recorded, 
:6lmed or graphic matter, whether produced, reproduced, or on paper, cards, tapes, film, electronic 
facsiimile, computer storage device or any other media, including, but not limited to, memoranda, 
notesi, minutes, rccords, corrcsponcIcI1ct, telegrams, diaries, reports, studies, charts, graphs, 
statements, notebooks, handetten notes, agreements, books, pamphlets, periodicals, records and 
recordings of oral conversdons, work papera, and notes which were created by or for, or were 
examined by, relied upon or w m  uxd otherwise by any Florida Public Service Commission staff 
1memk in Preparing the &s analysis of andor response to the model developed by the industry 
,for we in the above-referenced rullemaking docket. 

We appreciate your prompt attention to this public records request and specifically ask for 
ia peslpon~e within twenty-four hows. 

Sinccrcly, 

Public Counsel 

Wdj 

GC: Cherles H, Hill 



.- 

ST,ATE OF FLORIDA 

JACK SHRtEVE 
PUBLIC COUINSEL 

i JUN - 6 IS7 ,.-- 
OFFICE OF THE PUBLIC COUNSEL i 

c/o The Florida Legislature 
111 West Madison Street 

Room 812 i Tdlahassee, Florida 32399-1400 iu 

904-488-9330 

June 5,1997 

Mr. Bill Talbott 
Executive Director 
Florida Public Service Commission. 
10 1 East Gaines Street 
Tallahassee, Florida 32399-0863 

lie: Docket No. 960258-WS 

Dear hh. Talbott: 

The Citizens of the State of Florida hereby make this public records request pursuant to 
Chapter 1 19, Florida Statutes. We wish to review all documents, including any written, recorded, 
filmed or graphic matter, whether produced, reproduced, or on paper, cards, tapes, film, electronic 
facsimile, computer storage device or any other media, including, but not limited to, memoranda, 
notes, minutes, records, correspondence, telegrams, diaries, reports, studies, charts, graphs, 
statements, notebooks, handwritten notes, agreements, books, pamphlets, periodicals, records and 
recordings of oral conversations, work papers, and notes which were created by or for, or were 
examined by, relied upon or were used otherwise by any Florida Public Service Commission staff 
member in preparing the staffs analysis of andor response to the model developed by the industry 
for use im the above-referenced rulemaking docket. 

We appreciate your prompt attention to this public records request and specifically ask for 
a response within twenty-four hours. 

Sincerely, 

JS/idj 

cc: Charles H. Hill 

Jack Shreve 
Public Counsel 



State of Florida 

-M-E-M-0-R- A-N-D-U-M- 

DAIE: October 31, 1997 
TO:: 
FROM: Joy Kelly, Chief, Bureau of Reporting 

Blanca Bay6, Director, Records and Reporting 

RE:: DOCKET NO. 960258-WS, AGENDA CONFERENCE HELD 6-10-97 

RE: Petition to adopt rules on margin reserve and imputation of contributions-in-aid- 
of-construction on margin reserve calculation, by Florida Waterworks Association. 

DOCUMENT NO: 11 197, 10-310-97 

The transcript for the above transcribed hearing has been completed and is forwarded 
for placement in the docket file, including attachments. 

Please note that Staff distribution of this transcript was made to: 

LEGAL, AFAD, WAW 

Ackcnowledged by: 

- l&59-- 

JKIpc 

PSCIMR 28 (Rev7194) 
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June g, 1990 

Public Service Commission 
2540 Shurnard Oak Boulevard 
Tallahassee, FL 32399-0850 

RE: FaxNumber 

TO WHOM IT MAY CONCERN: 

Please change the fax number for Jennifer B. Springfield, Esquire in the Legal 
Department at St. Johns River Water Management District to (904) 329-4485. If 
you have any questions, please call me at (904) 329-4309. 

Sincerely, 

Klm Player 
Lwal Staff Assistant 

; kp 



DATE: May 24, 1999 
TO: JOE GARCIA, CHAIRMAN 

J. TERRY DEASON, COMMISSIONER 
SUSAN F. CLARK, COMMISSIONER 
JULIA JOHNSON, COMMISSIONER 
E. LEON JACOBS, COMMISSIONER 

JAMES WARD, DEPUTY EXECUTIVE DIRECTOWADM. 
WILLIAM TALBOTT, EXECUTIVE DIRECTOR --.= 

d<- 3 . 3L 
m 2 c  + 

MARY BANE, DEPUTY EXECUTIVE DIRECTOWTECH. U P  I t  

ROB VANDIVER, GENERAL COUNSEL c3 c:: r 

DAVID SMITH, DIRECTOR OF APPEALS 
NOREEN DAVIS, DIRECTOR OF LEGAL SERVICES 
TIM DEVLIN, DIREC’TOR OF AUDITING & FINANCIAL ANALYSIS 
WALTER D’HAESELEER, DIRECTOR OF COMMUNICATIONS 
STEVE TRIBBLE, DIRSCTOR OF ADMINISTRATION 
BEV DEMELLO, DIRECTOR OF CONSUMER AFFAIRS 
JOE JENKINS, DIRECTOR OF ELECTRIC & GAS 
DAN HOPPE, DIRECTOR OF RESEARCH & REGULATORY REVIEW 
BLANCA BAYO, DIRECTOR OF RECORDS & REPORTING 
CHUCK HILL, DIRECTOR OF WATER AND WASTEWATER 

FItOM: CHRISTIANA T. MOORE, DIVISION OF APPEALS & T q  
RE: FLORIDA PUBLIC SERVICE COMMISSION V. FLORIDA WATERWORKS 

ASSOCIATION, ET AL., FIRST DISTRICT COURT OF APPEAL CASE NO. 98- 
1280: DOAH CASE NOS. 97-348ORP & 97-3481RP; PSC DOCKET NO. 960258-WS 

On May 10, 1999, the First District Court of Appeal issued its decision in the above appeal, 
reversing the final order which hac1 invalidated the Commission’s proposed rule on margin reserve 
and imputation of contributions-in-aid-of-construction (CIAC). 

After a seven-day hearing in a rule challenge brought by Florida Waterworks Association 
(F WA) and Florida Water Services Corporation (FWSC), Division of Administrative Hearings 
(DOAH) Adminstrative Law Judge Don W. Davis (the ALJ) had found that proposed rule 25-30.43 1 
was an invalid exercise of delegated legislative authority on numerous grounds: 1) the rule was not 
sulpported by competent substantial evidence; 2) the rule contravened the law by a) not providing 
for full cost recovery of governmental agency-required expenditures, b) by being inconsistent with 
Department of Environmental Protection and Water Management District times for planning plant 
expansions; and c) by not including a provision that reuse facilities are 100 percent used and useful; 
3) the rule conferred unbridled discretion on the Commission because it does not clearly delineate 
what standard will be used in determining whether a margin reserve period other than eighteen 
months should be approved; and 4) the revised Statement of Estimated Regulatory Costs (SERC) 



was deficient for failing to analyze the different permitting costs other agencies might incur, thus 
constituting a material failure to follow rulemaking procedures. The ALJ also retained jurisdiction 
to award attorneys fees and costs against the Commission. 

On appeal, the Commission argued the ALJ’s conclusion that the rule was invalid resulted 
from a misapprehension of the function of the rule and a fundamental misinterpretation of the 
ratesetting statute implemented by the rule. In particular, the ALJ overlooked that the eighteen- 
month provision set up a rebuttable presumption--a starting point only--and that the law provides 
that the burden of proof is always on the utility to justify a change in rates. Thus, the difference 
between the “presumptively correct” five-year period urged by the utilities, and the eighteen-month 
period chosen by the Commission, was which party would bear the burden of proof in a rate case 
to justify a different margin reserve. 

The Court issued an eighteen-page opinion, reversing the ALJ on every ground. A copy of 
the opinion is attached. 

Presumptive Eighteen-Month Margin Reserve Period 

The proposed rule provides for an eighteen-month margin reserve period unless otherwise 
justified. The Court held that the A w ’ s  conclusion that there was no competent substantial evidence 
to support this presumptive period was error because the issue is “essentially a matter of 
Commission procedure . . ..” The Court recognized that that the provision is a rebuttable 
presumption that affords utilities the opportunity to avoid litigation expense. 

Imputation of CIAC 

Similarly, the Court held that the A w ’ s  analysis of the CIAC imputation provision as invalid 
because not supported by competent substantial evidence was “inapposite.” Although the argument 
was not made by the parties to this appeal, the Court tied the Commission’s policy of imputing 
CIAC on the margin reserve allowance to the provision in section 367.081(2)(a) that prohibits 
inclusion of CIAC in rate base. Citing as examples Commission water and wastewater utility rate 
case orders issued in 1985 and 1986, the Court stated that since the statute was amended in 1980 to 
include the disallowance provision, the Commission has interpreted it “to require that margin 
reserve be decreased by the imputation of [CIAC].” Thus, the Court concluded that imputation is 
“in keeping with the treatment the statute requires.” 

Rule Criteria 

The rule provides three factors the Commission must consider in determining whether a 
margin reserve period other than eighteen months is justified. The ALJ concluded that the rule fails 
to give adequate notice of what the utilities must prove to get a longer margin reserve period. The 
Commission pointed out that it was the utilities that initially proposed the criteria, and that it is the 
statute--not the rule--that confers the discretion on the Commission in setting rates. We further 
argued that simply because the rule does not entirely extinguish that discretion by specifying 
standards for the exercise of the discretion (and leave nothing for determination in the rate 
proceeding itself), does not make the rule invalid. In a holding that will be useful in future 
rulemaking and in responding to comments of the Joint Administrative Procedures Committee, the 
Court agreed, holding that no rule is properly invalidated simply because the governing statutes, 
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rather than the rule, confer discretion. 

Staltement of Estimated Regulatory Costs 

As to the ALJ’s conclusion about the SERC, the Court agreed with the Commission that the 
ALJ’s analysis ignores the fact that the actual margin reserve period in a given case will depend on 
the evidence adduced in that case; and that with regard to the period, the proposed rule “would do 
no more than create what is in effect a procedural rule in ratemaking cases.” In addition, the Court 
found that the analysis in the SERC was extensive and that the ALJ erred in finding it inadequate. 
The Court also recognized that the utilities’ proposal of a five-year margin reserve simply shifted 
the costs to other parties. 

Other ]Provisions 

The ALJ’s conclusions that the rule contravened the law for various other reasons--mostly 
for what was not included in the rule--were also reversed. The Court essentially agreed with the 
Commission that the rule applied to only one limited aspect of ratesetting and could not be 
invalidated based on its limited scope; that is, for failing to provide for “full cost recovery of 
governmental agency-required expenditures” as the ALJ concluded. Nor could the rule be 
invalidated on the basis that it doesn’t include a provision that reuse facilities must be considered 
100 percent used and usell.  On this last ground for invalidity the Court found the ALJ’s final order 
“plainly mistaken.” 

Further Proceedings 

The Court’s decision is not final until May 25, 1999, or until any motions for rehearing are 
disposed of. If this decision becomes final, there will be no further proceedings at DOAH, except 
perhaps to dismiss FWA’s and FWSC’s petitions for attorney’s fees and costs. Ordinarily, the 
Commnssion could file the rule for adoption with the Secretary of State at that point. During this 
past session, however, the Legislature amended section 367.08 1, Florida Statutes, to provide for a 
five-yeiu margin reserve period, unless there is clear and convincing evidence that a greater period 
is justified, and to prohibit the imputation of CIAC. As of this date, the Governor has not signed the 
legislation. If the amendments become law, changes to the rule will be necessary. 

cc: All Attorneys 
Bill Lowe 
Marshall Willis 
John Williams 
Bob Crouch 
Craig Hewitt 
Tom Ballinger 

opn-memo mr 
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We cannot conceive of how the private financial information of 
h e  two parents of the incompetent spouse has any relevance to the 
issues before the court in these two consolidated proceedings. Their 
personal, individual finances should play no part in the court’s 
determination to award attorney’s fees to either Reba or to Alan, 
against the other, or to award of costs and expenses. It is true that 
pursuant to section 752.01, grandparents may be ordered to 
contribute to anopposing spouses’ attorney’s fees in a grandparent 
visitation proceeding. But neither of the consolidated cases are 
grandparent visitation cases. The orders quoted above clarify that 
point. 

The disclosure of personal financial information may cause 
irreparable harm to a person forced to disclose it, in a case in which 
the information is not relevant. Woodwardv. B e r k q ,  714 So.2d 
1027 (Fla. 4th DCA), rev. denied, 717 So.2d 528 (Fla. 1998). 
Because there is no basis to conclude the personal financial informa- 
tion sought in t h i s  cause is relevant, we grant the writ and quash the 
discovery order under review. Cf., Universal Engineering Testing 
Co., Inc. v. Israel, 707 So.2d900 (Fla. 5th DCA 1998). However, 
this opinion does not bar discovery of assets or accounts which 
belong inwhole orpart, to Alan Mogul, albeit held in his name, or 
jointly with anotherperson, including Max Mogul or Reba Mogul. 

Petition for Writ of Certiorari GRANTED: Order QUASHED. 
(HARRIS and ANTOON, JJ., concur.) 

i 

‘Art. I, 5 23. Fla. Const. 
’Allsfate Insurance Co. v. Longsfon, 655 So.2d 91.95. n. 2 (ma. 1995). 
’9 61.16(1), Fla. Stat. (1997). 

* * *  
Criminal law-Purse snatching-Act of snatching defines crime, 
not amount snatched 
REESE MOORE, Petitioner, v. STATE OF FLORIDA, Respondent. 5th District. 
Case No. 99-1064. Opinion Ned May 14, 1999. Petition for Writ of Habeas 
Corpus, ACase of Original Jurisdiction. Counsel: Reese Moore, Gainesville, pro 
se. No Appearance for Respondent. 
(GRIFFIN, C.J.) Wehave receivedcorrespondence which we treat 
as apetition forwrit of habeas corpus. Petitioner asserts he is being 
illegally held because the crime he committed-snatching a purse 
containingonly$l24snot a felony. He fails to recognize that it is 
the “snatching” that defines his crime, not the amount snatched. 

PETITION DENIED. (COBB and PETERSON, JJ., concur.) 

Administrative law-Water and wastewater utilitie+Rates- 
Administrative law judge erred in declaring invalid proposed 
Public Service Commission rule which would authorize immediate 
imputation of fifty percent of projected contributions-in-aid-of- 
construction against margin reserves, and would engender a 
rebuttable presumption that an eighteen-month margin reserve 
period is appropriate-Administrative law judge erroneously 
found that statement of estimated regulatory costs was inade- 
quate-No record support for order’s assertion that SERC contains 
no analysis as to extra permitting costs incurred by agencies or 
assertion that SERC contains no analysis as to cost to utilities, or 
cost to customers as result of presumptive eighteen-month margin 
reserve period in contrast with longer period-Administrative law 
judge erroneously found proposed rule deficient in explicating 
factors for PSC to consider in deciding whether a margin reserve 
period should be longer than eighteen months in a given ratemaking 
case-Proposed rule did not create discretion not articulated in the 
statute it implements-Administrative law judge erroneously 
concluded that proposed rule was invalid for failure to provide a 
mechanism for full-cost recovery of capital improvement required 
by governmental regulations-Order’s conclusion that proposed 
rule would have unlawful effect of denying a utility recovery of its 
reuse costs through rates is mistaken-Administrative law judge 
erroneously concluded that there was an absence of competent 
substantial evidence to support the presumptive eighteen-month 
margin reserve period contemplated by praposed rule, and to 
support proposed rule’s imputation of fifty percent of 
contributions-in-aid-of-construction against margin reserves 
FLORIDA PUBWC SERVICE COMMISSION and CITIZENS OF THE STATE 

* * *  

‘RTS OF APPEAL - 24 Fla. L. Weekly D1177 

OF FLORIDA, Appellants, v .  FLORIDA WATERWORKS ASSOCIATION and 
FLORIDA WATER SERVICES CORPORATION, Appellees. 1st Districr. Case 
No. 98-1280. Opinion filed May 10. 1999. An appeil from the Division of 
Adminisuative Hearings. Don W. Davis, Administrative Law Judge. Counsel: 
Robert D. Vandiver; General Counsel; Christiana T. Moore, Associate General 
Counsel. Public Service Commission. Tallahassee, for Appellant Flonda Public 
Service Commission. Jack Shreve, Public Counsel: Stephen C. Burgess, Deputy 
Public Counsel, Office of Public Counsel, Tallahassee. for Appellant Citizens of 
the State of Florida. B. Kenneth Gatlin and Wayne L. Scl~iefelbein of Ruden. 
McClosky. Smith, Schuster & Russell, P.A.. Tallahassee. for Appellee Florida 
Watenvorks Association. Kenneth A. Hoffman and J. Stephen Menton of 
Rutledge, Ecenia, Underwood, Purnell & Hoffman. P.A.. Tallahassee; Matthew 
Fed, Florida WaterServices Corporation. Apopka; and Arthur J .  England, Jr.. of 
Greenberg Traurig, P.A., Miami, for Appellee Florida Water Services Corpora- 
tion. 
(BENTON. J.) The Florida Public Service Commission and the 
Citizensof the State of Florida by and through the Office of Public 
Counsel appeal a fmal administrative order invalidating the Public 
Service Commission’sproposedrule 25-30.43 1. An administrative 
lawjudge declared the proposed rule invalid on multiple grounds. 
We reverse. 

Invoking section 120.54(5), Florida Statutes (1993, the Florida 
Waterworks Asscciation (FWA) petitioned the Public Service 
Commission (PSC) to initiate rulemaking. As a result, the PSC 
published notice of rulemaking on August 2, 1996, proposing to 
adopt a rule on margin reserves which differed in two major 
particulars fromtheproposal onthesubject FWA had attached to its 
petition to initiate rulemaking. 

FWA then challenged the PSC’s proposed rule by filing a petition 
for determination of invalidity of proposed rule under section 
120.54(4). Florida Statutes (1995). On August 23, 1996, Florida 
Water Services Corporation (as it is now known) filed its own 
petition for determination of invalidity of proposed rule. 

Simultaneously Florida Water Services Corporation (FWSC) 
submitted what was in effect a copy of the FWA proposal, which it 
denominated a “proposed lower cost regulatory alternative to the 
proposed rule. ” Responding in a revised statement of regulatory 
cost, the PSC tookthe position that the alternative did not facilitate 
just, reasonable, and compensatory rates, and did not therefore 
“substantially accomplish the objectives of the law being imple- 
mented.” 8 120.541(1)(a), Fla. Stat. (1997). 

Indue course, the PSC held a rulemaking hearing in which FWA, 
FWSC, other utilities, the Office of Public Counsel (OPC), the 
Department of Environmental Protection (DEP), and PSC staff 
participated. Apparently because of presentations made at the 
rulemaking hearing, the PSC published a notice of change reflecting 
changes in the proposed rule regarding the treatment of 
contributions-in-aid-of<onstruction in relation to margin reserves. 
Although the changes the PSC proposed worked in their favor, 
FWA and FWSC filednew petitions for determination of invalidity 
of proposed rule addressed to the proposed rule as changed. 

All challenges to the proposed rule were consolidated for hearing 
before an administrative law judge, who found that “[plroposed 
Rule 25-30.43 1, Florida Administrative Code is an invalid exercise 
of delegated legislative authority and may not be utilized by the PSC 
for its stated regulatory purposes.” A wide-ranging final order 
concluded that (1) the PSC’s revised statement of estimated 
regulatory costs did not meet the requirements of section 120.54 1 
and was so deficient as to be a material failure to follow rulemalung 
proceduresunder section 120.52(8)(a); ( 2 )  the proposed rule made 
it ‘‘impossible for a utility to determine the nature and extent of the 
presentation necessary to obtain a margin reserve period of longer 
than 18 months”; (3) the proposed rule contravened the statute it 
was implementing by failing to provide a means for utilities to 
recover costs expended on projects required by governmental 
regulations; (4) the proposed rule denied the utility full recovery of 
reuse costs through rates; and (5) nocompetent substantial evidence 
supported the proposed rule. 

Margin Reserves And 
Contributions-In-Aid-Of- Construcfion 

A margin reserve reflects the extent to which a utility’s invest- 
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ment inpropmy available for future use-although not being used 
to serve current rate payers-is deemedused and useful in tlhe public 
service and treated as investment on which a utility is entitled to earn 
a fair rate of retum:homcurrent rates. The Legislature has directed 
the PSC to 

fix rates which are just, reasonable, compensatory, and not unfairly 
discriminatory. In every such proceeding, the commis.sion shall 
consider. . . the cost ofproviding the service, which shall include, 
but not be limit.eclto, debt interest; the requirements of the utility for 
working capital; maintenance, depreciation, tax, and operating 
expenses incurreld in the operation of all property used and useful in 
thepublic service; and a fair return on the investment of the utility in 
property used and useful in the public service. Howeve.r, the 
commission siiall not allow the inclusion of contribu- 
tions-in-aid-of-construction in the rate base of any utility during a 
rate proceeding; and accumulated depreciation on such contrihu- 
tions-in-aid+fcontion shall not be used to reduce the rate base, 
nor shall depreciation on such contributed assets be considered a 
cost ofproviding utility service. The commission shall also consider 
the invementdthe utility in land acquired or facilities constructed 
or to be c o m c t e d  in the public interest within a reasonable time in 
the future, not to exceed, unless extended by the comnission, 24 
months from the endl ofthe historical test period used tio set final 
rates. 

§367.081(2Xa), FLa. Stat. (1997)(emphasis supplied). We noted in 
Rolling Oakr Uti1,ities v. Florida Public Sem‘ce Commission, 533 
So. 2d770.773 (Fla. 1st DCA 1988): 

Although the Commission does not have a formal rule or policy 
requiring a utility to maintain a reserve capacity, in given cases it 
makes an adjustment to a utility’s rate base which, in a ,sense, 
rewards the utility for its investment in plant capacity which the 
utility has readily available, but not currently inuse. By a1lowiq.g a 
margin reserve increnient to the rate base, the Commission permits 
the utility to c:harge its existing customers a portion of the cost 
necessary to have service available for future customers. 

As future customers requiring new connections come on line, they 
are required to pay senrice availability fees which may be capital- 
ized, in whole or ,in part, as contributions-in-aid-of-comtruction. 

“Contribution-in-aid-of-construction” means any amount or 
item of money, services, or property received by a utility, from any 
person or governmental authority, any portion of which L$ provided 
at no cost to the utility, which represents a donation or contribution 
to the capital of the utility, and which is used to offset the acquisi- 
tion, improvement, or construction costs of the utility property. 
facilities, or equipment used to provide utility services. 

§367.021(3), Fla. Stat. (1997). Whenautility’srate base includes 
a margin reserve and contributions-in-aid-of-construction accom- 
pany new connections, the utility’s own investment in anticipation 
of the new customers’ need for service is supplanted by the new 
customers’ contributions-in-aid-of-construction each time a new 
customer connects to the system. Incrementally these contributions- 
in-aidaf-construc:tion replace the utility’s own original investment 
in reserve capacity. 

‘ ‘Moneys received as contributions-in-aid-of-constmction 
cannot be includled ‘in the rate base of any utility during a rate 
proceeding.’ $367.081(2)(a), Fla. Stat. (1997). See Floridu 
Watenvonk~Ass’n! v. Florida Public Sen.  Comm ’n, 473 S0.2d 237, 
243 (Fla. 1st DC14 198:5).” Southern States UtiLr. v. Florida Pub. 
Serv. Comm’n., 714 ?N. 2d 1046, 1057 (Fla. 1st DCA 1998). 
Consistently since the statute was amended to disallow 
contributions-in-sud-of-construction in rate base, Ch. 80-99,s 10, 
at 383, Laws of IFla.. the PSC has interpreted section 367.081 to 
require that margin Teserves be decreased by the imputation of 
contributiom-in-audQf-consmction. See, e.g. ,  In re Application of 
Marion O h  mils., .86 F.P.S.C. 10:403, 10:406 (19’86)’; In re 
Application of 7win County Util. Co.,  85 F.P.S.C. 5 :  1.49,, 5: 152 
(1985). 

The Proposed Rule 
As changed, the rule the PSC proposed to adopt would authorize 

immediate imputation of only fifty percent (instead of one hundred 
percent as the PSC originally proposed) of projected contributions- 
in-aid-of-construction against the margin reserve. The proposed 
rule would also engender a rebuttable presumption that an eighteen- 
month margin reserve period is appropriate. Proposed rule 25- 
30.431 reads: 

(1) “Marginreserve” is defined as the amount of plant capacity 
neededto preserve md protectthe ability ofutility facilities to serve 
existing and future customers in an economically feasible manner 
that will preclude a deterioration in quality of service and prevent 
adverse environmental and health effects. 

(2) “Margin reserve period” is defined as the time period needed 
to install the next economically feasible increment of plant capacity. 

(3) Margin reserve is an acknowledged component of the used 
and useful rate base determination that when requested and justified 
shall be included in rate cases filed pursuant to section 367.081, 
Florida Statutes. 

(4) Unless othenvise jiurifed. the margin reserve period for 
water source and treatment facilities will be I8 months. In determin- 
ing whether another margin reserve period is justified, the Commis- 
sion shall consider the rate of growth in the number of equivalent 
residential connections (ERCs); the time needed to meet the 
guidelines of the Department of Environmental Protection (DEP) 
for planning, designing, and construction of plant expansion; and 
the other technical and economic options available for sizing 
increments of plant expansion. 

@)(a) Margin reserve for water source and treatment facilities 
and wastewater treatment and effluent disposal facilities shall be 
calculated as follows: 

where: 

to (b) or (c) below 

(4) 

useful calculations for water and wastewater facilities) 

EGxMPxD=MR 

EG = Equivalent annual Growth in ERCs determined pursuant 

M P  = MarginReserve Period determined pursuant to subsection 

D = Demand per ERC (customer demand applied in the used and 

MR = Margin reserve expressed in gallons per day (GPD) 
(b) The equivalent annual growth in ERCs (EG) is measured in 

terms of the projected annual growth and shall be calculated in 
Schedules F-9 and F-10 of Form PSCNAW 19 for Class A utilities 
and Form PSCNAW 20 for Class B utilities, incorporated by 
reference in Rule 25-30.437. 

(c) The utility shall also submit a linear regression analysis using 
average ERCs for the last 5 years. The utility may submit other 
information that will affect growth in ERCs. 

(6) As part of its application Ned pursuant to Rule 25-30.437, the 
utility shall submit its most recent wastewater capacity analysis 
report, if any, filed with DEP. 

(7) Contributions-in-aid-of-construction (CIAC) shall be 
imputed when a margin reserve is authorized. The amount of 
imputed CIAC shall be determined based on 50 percent of the 
number of ERCs included in thc margin reserve period and the 
projectedCIAC that will be collected from those ERCs. However, 
the imputed CIAC shall not exceed the rate base component 
associated with margin reserve. 

(Emphasis supplied.) FWA and FWSC favor a rebuttable presump- 
tion of a five-year margin reserve period instead of the eighteen- 
month period the PSC chose. FWA and FWSC also maintain that the 
utilities’ margin reserves should never be reduced to reflect 
contributions-inaid-ofco~tion that the utilities receive as part 
of service availability fees they collect when making connections. 

Statement OfEstimared Regulatory Costs 
Although rulemaking beganbefore October 1.1996, it continued 

thereafter. All parties have assumed that amendments to the 
Administrative Procedure Act that took effect on October 1,1996, 
apply. We proceed on the same assumption. See Life Care Ctrs. of 
Am. v. Sawgrass Care Ctr., 683 So. 2d 609 (Fla. 1st DCA 1996). 
Among the requirements effective October 1, 1996, is that an 
agency make astatement ofestimated regulatory costs’ whenever a 
substantially affected person submits “a good faith written proposal 
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for a lower cost regulatory alternative to a proposed rule.” 
0 120.541(1)(a), Fla. Stat. (Supp. 1996). This requirement super- 
sedes the economic impact statement requirement that existed under 
prior law. 

In the order under review, the administrative law judge found 
fault with the PSC’s revised statement of estimated regulatory costs. 
Apparently assuming (in this portion of the order) that every margin 
reserve period the PSC might allow under the proposed rule would 
last eighteen months, the final order states: 

No analysis has been done as to the extra permitting costs 
incurred by the agencies, cost to the utilities, or cost to customers as 
a result of the 18-month margin reserve period in contrast with a 
longer period. The evidence established that costs to the permitting 
agencies would be reduced with a margin reserve period of greater 
than 18 months. 

This analysis of the revised statement of estimated regulatory costs 
(SERC) ignores the fact that the actual margin reserve period in a 
given case depends on the evidence adduced in that case. The PSC 
can set a longer (or shorter) period as the evidence dictates. 

The burdenofproof in ratemaking cases in which autility seeks 
an increase in rates rests on the utility. See South Fla. Natural Gas 
Co. v .  Florida Pub. Serv. Comm’n, 534 So. 2d 695 (Fla. 1988); 
FloridaPowerCorp. v. Cresse.413S0.2d 1187,1191 (Fla. 1982); 
Sunshine Utils. v. FIoridaPub. Serv. Comm ’n, 577 So. 2d 663,666 
(Fla. 1st DCA 1991). By relieving the utility of its burden of proof 
as to an initial eighteen-month period, the proposed rule would 
lessen the utility’s burden.2 The proposed rule does not specify a 
margin reserve period for any particular ratemaking case or for any 
particular utility. With respect to the margin reserve period, the 
proposed rule would do no more than create what is in effect a 
procedural rule in ratemaking cases. 

In ratemaking cases in which a utility sought a margin reserve 
period of greater thaneighteen months but not more than five years, 
the alternative presumptive five-year period proposed by FWA and 
FWSC would in effect shift the burden of proof to ratepayers, the 
PSC , or the Office of Public Counsel. In such cases, costs to the PSC 
under the challengers’ alternative would not be “reduced with a 
[presumptive] margin reserve period of greater than 18 months. ” 
On the contrary, as the SERC points out, “adoption of [the PSC’s 
proposed] rule regarding margin reserve and CIAC imputation may 
reduce the Commission staff effort required to prepare for and 
attendhearings on these issues.” As for costs to government entities 
other than the PSC, the SERC acknowledges that “DEP , . . may 
incur costs participating in future proceedings regarding the margin 
reserve period for individual utilities.” The record contradicts the 
final order’s assemonthat the SERC contains no analysis “as to the 
extra permitting costs incurred by the agencies.” 

The record also belies the fmal order’s assertion that the SERC 
contains no analysis “as to the . . . cost to the utilities, or cost to 
customers as a result of the Epresumptive] 18-month margin reserve 
period in contrast with a longer period.” The analysis is, indeed, 
extensive. It includes the following: 

A review ofthe file andsuspend rate cases completed from 1993 
through 1995 revealed that in a slight majority of the cases, the 
Commission determined that utility plant was 100 percent used and 
useful. Therefore, margin reserve was not a relevant issue in those 
cases.. . . 

The proposed rule requires two additional data filings . . . for 
those utilities requesting margin reserve; however, the cost impact 
on the utility is expected to be minimal. The rule requires utilities to 
submittheir most recent wastewater capacity analysis report to the 
Commission. This should result in minimal costs for the utilities 
because the report is currently prepared for DEP. Utilities are also 
expected to provide a linear regression of annual equivalent 
residential connections (ERCS) for the last five years. Although this 
calculation is currently performed by Commission staff, it is 
relatively straightforward and can be performed with a hand 
calculator. 

The adoptionofa Commission rule regarding margin reserve is 
pxnected to henefit rateoavers. the utilities. and Commission staff 

byrecfucingfileandsuspendratecaseexpenses. Ruleadoptionmay 
help reduce rate case expenses by limiting testimony on margin 
reserve to special circumstances. However, if planned system 
additions include larger capacity than the minimum required for 18 
monthsofgrowth, but which include economies of scale savings for 
the company and future customers, there may be additional time 
spent on related proceedings. 

The SERC also points out that “[tlhe proposed alternative would 
effectively remove the burdenof justifying a longer margin reserve 
period from the utility and place greater risk on ratepayers for the 
costs of a larger, excessively-sized plant. ” Burdens “effectively 
removed” from utilities would logically come to rest on parties 
having toprove facts justifying margin reserve periods of five years 
or less. The administrative law judge erred in finding that the SERC 
was inadequate. 

Rule Criteria Governing Rebuttal 
Of The Margin Reserve period Presumption 

Nor was the administrative law judge correct in declaring the 
proposedrule deficient inexplicating factors for the PSC to consider 
indeciding whether a margin reserve period should be longer than 
eighteen months in a given ratemaking case. The proposed rule 
provides in pertinent part: 

In determining whether another [greater-than- 18-month] margin 
reserve period isjustified. the Commission shall consider the rate of 
growth in the number of equivalent residential connections[’] 
(ERCs); the time needed to meet the guidelines of the Department 
of Environmental Protection (DEP) for planning, designing, and 
construction of plant expansion; and the other technical and 
economic options available for sizing increments of plant expan- 
sion. 

These are the very factors FWA advocated in its petition to initiate 
rulemaking and FWSC incorporated in its alternate proposal as 
criteria for shortening a presumptive five-year margin reserve 
peri~d.~The questionofestoppel aside, we reject the contention that 
these criteria render the proposed rule invalid. 

Making areference to “rules that confer unbridled discretion, ” 
the order under review concludes that the proposed rule “fails to 
give utilities adequate notice of what they must prove to obtain a 
marginreserve period of more than 18 months.” But the terms the 
rule uses do not require regulatees of common intelligence and 
understanding to guess at their meaning. See generally State v.  
Rodriguez, 365 So. 2d 157 (Fla. 1978). 

The administra tive lawjudge’s reliance onour decision in Cones 
v. Stare, BoardofRegenrs, 655 So. 2d 132 (Fla. 1st DCA 1995), is 
misplaced. There the “challenged rule itself confer[red] unguided 
discretionon. . . [administrators] that they did not have before the 
rule was promulgated.” We said: 

Anadministrative rule whichcreates discretion not amculated in 
the statute it implements must specify the basis on which the 
discretiQnistobe exercised. Otherwise the “lack of . .  . standards.. . 
for the exercise of discretion vested under the . . . rule renders it 
incapable of understanding . . . and incapable of application in a 
manner susceptible of review.” Staten v. Couch, 507 So.2d 702 
(Ra. 1stDCA 1987). 

Cones, 655%. 2dat 138. Arule which “fails to establish adequate 
standards for agency decisions, or vests unbridled discretion in the 
agency,” Q 120.52(8)(d), Fla. Stat. (Supp 1996). is invalid. But no 
rule is properly invalidatedsmply because “governing statutes, not 
the challenged rule, confer . . . discretion.” Cortes, 655 So. 2d at 
138. The proposed rule at issm here is not one “which creates 
discretion not articulated in the statute it implements.” Id. 

Unlike the proposed rule in Cmes, the rule the PSC has proposed 
here articulates criteriathatwould channel the exercise of statutory 
authority formerly constrained only by what the record in an 
individual ratemaking case contained. See In re Application of Palm 
Coast Util. C o p ,  96 F.P.S.C. 1 1 :27 (1996). appealfiled, No. 97- 
1720 m a .  1st DCA May 8,1997) (finding eighteen-month margin 
reserve periodappropriate); In re Application by Fla. Cities Water 
Co. (North Ft. Myers Div.), 96 F.P.S.C. 9:139 (1996) (finding 
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three-yearmgin reserve period appropriate); In re Application by 
Flu. Cities Water Co. (Golden Gate Div.), 95 F.IP.S..C. 6~136  
(1995) (finding nineteen-month margm reserve period appropriate). 
The PSC has, in numerous ratemaking cases decided over many 
years, establkhed margin reserve periods on the authority of the 
statute alone--authority all parties, including FWA and FWSC, 
properly take for granted and assume as the basis for their respective 
rul,e proposals;. 

Recovery OfExpenditures Made For 
Environmental And Other Regulatory Compliance 

For reasons that are not entirely clear, the administrative law 
judge concluded that the proposed rule was invalid for failure “to 
provide a mechianism for fullcost recovery of capital improvements 
required by governmental regulations. ” In Ronda Cities Water 
Company v. Sttare, Florida Public Sem’ce Commission, 5’05 So. 2d 
6210,623 (Flia.. 1st DCA 1998), we held: 

“The conmission shall.. . consider the investment of‘the utility 
in land acquired or facilities constructed or to be constructed in the 
public interest within a reasonable time in the future ....’* 
P 367.051(2)(a), Fla. Stat. (1995). Capital expenditures necessary 
to comply with governmental regulations must be ‘‘considered” 
because they are ‘“inthe public interest. ” But utilities are entitled to 
a fair return only “on the investment of the utility in property used 
and useful UI the public service.” Id. Capital expenditures not “used 
and useful” at present are properly excluded from the rate base, 
even though reasonably incurred in the public interest. While such 
expenditures are presumably a proper basis for an allowance for 
funds prudently invested, no such allowance was requested in the 
present CiW:. 

To require the PSC to add to the rate base any and all expendi- 
tures amtiher governmental agency’s regulations require a utility to 
make, without regard to whether the expenditures are “‘used and 
useful” far cment customers, would in effect transfer ratemaking 
authority from the PSC to the governmental agency requiring the 
expenditures. 

But the proposed rule has only the most tenuous connection with 
these ratemaking issues. (Nor does its limited scope fiurnksh a basis 
for invalidation.) Tlie proposed rule does not purport: to include or 
exclude any particular type or class of expenditure fmm rate base. 
It does not govern ‘recovery of capital improvements of any kind 
ba5ed on the: nature or purpose of the improvements. 

Recovery @Reuse Costs 
The final order’s conclusion that “the proposed rule would have 

the unlawful effect of denying a utility recovery of its reuse costs 
throughrates, contrary to Sections403.064(10) and:367.0817(3), 
Florida Statutes, ’’ is plainly mistaken. “[qn order to1 comply with 
the statutory mandate requiring that the entire cost of a ]prudently 
constructed reuse facility be recovered in rates, such a reuse facility 
must be treated. as if it were one hundred percent used andl useful.’’ 
Southern Stat,es, 7:14 So. 2d at 1058. No question concerning a 
margin reserve arises as to property that is already “treated as if it 
were one hundred percent used and useful. ” Nothing in The text of 
the proposed rule ,would have any impact whatsoever on reuse 
facilities or heir  financing. 

Competent Substantial Evidence Analysis Inapposite 
Finally, the adrmnistrative law judge concluded that there was a 

fatal absence of competent substantial evidence to support the 
presumptive eighteen-month margin reserve period contemplated 
by the proposed rule, and to support the proposed rule’s imputation 
even of only fifty per cent of contributions-in-aid-of-corwuction 
against margin reserves. This was error. While numerous expert 
witnesses offered views on both of these questions, the former is 
essentially a inatter of Commission procedure and! the latter is 
statutory policy at the core of the legislative prohibition against 
including comributions-in-aid-of-construction in rate base. See $ 
367.081(2)(a), Fla. Stat. (1997). 

A rebuttable presumption, like the one the proposed rule would 
engender, giving structure to administrative proceedings at which 
fac.ts may be fully and fairly litigated, presents a wholly different 
question than an irrebuttable presumption promulgated by <an agency 

seeking to foreclose a meaningful evidentiary showing altogether. 
See Jenkins v. State, Dep ’t of Health and Rehabilitative Servs. , 6  18 
So. 2d749,751 (Fla. 1st DCA 1993); McDonald v. Department of 
Prof’lReguMon, Bd. of Pilot Comm’rs. 582 So. 2d 660,664 (Fla. 
1st DCA 1991). The proposed rule’srebuttable presumption affords 
utilities the opportunity to avoid the expense of litigating the initial 
eighteen months of any margin reserve period. 

“[C]ontributions-in-aid-of-construction cannot be included ‘in 
the rate base of any utility during a rate proceeding.’ ” Southern 
States, 714 So. 2d at 1056. The contributions-in-aid-of-comtruction 
in question here accrue, contribution by contribution, over the 
whole life of the property held in reserve for future use. Thus 
initially imputing less than one hundred percent against the margin 
reserve (or otherwise treating as an offset to rate base all projected 
conmbutions-in-aid-ofconstruction) is justified by the time value 
of money. But, with reference to contributions-in-aid-of-construc- 
tion, we have said unequivocally that the “Legislature has . . . 
specified a particular accounting treatment by statute which the PSC 
is not at liberty to ignore.” Id. The proposed rule’s refusal to allow 
morethana fifty per cent setoff is in keeping with the treatment the 
statute requires. 

Reversed. (BOOTH and VAN NORTWICK, JJ., CONCUR.) 

‘A statement of estimated regulatory costs shall include: 
(a) A good faith estimate of the number of individuals and entities likely to 

be requvcd tci comply with the rule, together with 3 general description of the 
types of individuals likely to be affected by the rule. 

(b) A good faith estimate of the cost to the agency, and to any other state 
and local government entities, of implementing and enforcing the proposed 
rule, and any anticipated effecton state or local revenues. 

(c) A good faith estimate of the uansactiod costs likely to be incurred by 
individuals and entities, including local government entities. required to 
comply with thc mpimncnts of the rule. As used in this paragraph, “tiansac- 
tiod costs” are directcos~ that are readily ascertainable based upon standard 
business practices, and include filing fees, the cost of obtaining a license, the 
cost of eqrupnent w, to be instailed or used or procedures required to be 
employed mcomplymg with the rule, additional operating costs incurred, and 
the cost of monitoring a d  reporting. 

(d) An analysis of the impaa on small businesses as defined by s. 288.703. 
and an analysis of the impact on small counties and small cities as defined by 
s. 120.52. 

(e) Any additional information that the agency determines may be useful. 
(f) In the Statement or revised statement, whichever applies, a description 

of any good faith written proposal submiaed under paragraph (l)(a) and either 
a statement adopting the alternative or a statement of the reasons for rejecting 
the alternative in favor of the proposed rule. 

!j 120.541(2), Ha. Stat. (supp. 19%). 
%e proposed rule would increase the burden for opposing litigants com-  

spodmgly. No pany subject to an increased burden has challenged the 18-month 
presumption, however. 

’Although undefined in the proposed rule, the term “equivalent residential 
connecfion” is a term of an FWA and FWSC have never suggested caused anyone 
concern. See generally Southern States. 714 So. 2d at 1056 (“Equivalent 
residential connections (ERCs) are calculated by counting the number of water 
meters connected and adjusting for the size of any meter larger than the standard 
meter fora smgk family dwelling.”); Sun Bank v. Edmunds, 624 So. 2t1153,754 
ma .  1stDCA 1993); Sunshine Uti&. of Cent. Flu. v. Florida Pub. Sen. Comm’n, 
624 So. 2d 306,311 (Ha. 1st DCA 1993); Fla. Admin. Code R. 25-30.515(8). 

‘FWSC proposed the following language: 
Indetermining the margin reserve period, the Commission shall consider, but 
not be Lirmted to, the race of growth in customers and demand, the time needed 
to meet the guidelines of the Department of Environmental Protection for 
planning, design and construction of plant expansion, and the available 
technical and economic options available for sizing increments of plant 
expansion. Unless otherwise justified. the margin reserve period for water 
source and treaunent facilities and wastewater treatment and effluent disposal 
facilities is set at five years. 

* * *  
Criminal Iaw-Sentencing-Correction-Claim that defendant 
initially received true split concurrent sentences of ten years with 
entire sentence suspended on condition that defendant successfully 
complete two years of community control, and that, upon revoca- 
tion of community control, trial court imposed concurrent 25-year 
sentences-Motion legally sufficient 
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