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Before The
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

FLORIDA CABLE TELECOMMUNICATIONS
ASSOCIATION; COX COMMUNICATIONS OO~ P

GULF COAST, L.L.C., et al.
P.A. No. 00-004

Complainants,
Vvs.
GULF POWER COMPANY,
Respondent.

To: Cable Services Bureau

GULF POWER COMPANY’S
MOTION FOR CONFIDENTIAL TREATMENT
OF COMMERCIAL AND FINANCIAL INFORMATION

Gulf Power Company (“Gulf Power”) files this Motion for Confidential Treatment
of Commercial and Financial Information pursuant to Sections 0.459 and 0.457 of the
Commission’s Rules' regarding requests that materials or information submitted to the
Commission be withheld from public inspection.” Gulf Power respectfully requests the
Commission to grant confidential treatment to certain information contained in the

APP documents that Gulf Power has filed under seal for inclusion in the record of the
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above-referenced proceeding. As grounds therefor, Gulf Power states as follows:

The exhibits to Gulf Power’s Answer contain commercial and financial information
about Gulf Power’s operations and costs, including cost data used to calculate Gulf Power’s
annual carrying charges and investment costs. This information about Gulf Power’s
operating options, costs and practices is competitively sensitive, proprietary information as
deﬁﬁed in Sections 0.459 and 0.457 of the Commission's Rules and in the Freedom of
Information Act’s (“FOIA”) fourth exemption providing for nondisclosure of “commercial
or financial information obtained from a person and privileged or confidential.” 5 U.S.C.
§ 552(b)(4). As such, it must be exempt from disclosure to anyone other than the
Commission staff.

Most of the confidential information is contained in Gulf Power’s FERC Form No.
1 for the year ending December 31, 1999. Gulf Power has asserted confidential treatment
for it in that setting as well, and it is not currently available to the public.> Public disclosure
in this proceeding would compromise the confidential status the cost information is currently
afforded. In addition, some of the confidential information supporting the replacement cost

methodologies being submitted by Gulf Power is from its internal documents pertaining to

*For a more detailed explanation of Gulf Power’s grounds for asserting confidential
treatment, see Gulf Power’s April 28, 2000 Letter to The Honorable David P. Boergers Secretary of
the Federal Energy Regulatory Commission Requesting Confidential Treatment of FERC Form No.
1 attached to this Motion for Confidential Treatment, as Attachment A to the Declaration of Ronnie
R. Labrato. Gulf Power has also requested confidential treatment of this information from the
Florida Public Service Commission (“FPSC”), see Attachment B to Declaration of Ronnie R.
Labrato.



an economic depreciation study of its assets, an incremental cost of capital, and subaccounts
that make up the FERC Form No. 1 accounts.

The confidential information is being submitted pursuant to the complainants’ request
and Section 1.1404(j) of the Commission’s rules in the above-styled proceeding before the
Commission. 47 C.F.R. § 0.459(b)(2).

The proprietary information and materials contained in certain exhibits to Gulf
Power’s Answer provide commercial and financial data pertaining to Gulf Power’s sales,
purchases and transmission of electricity and detailed, internal, commercially sensitive
information about the Company’s operations and costs—information which Gulf Power
would not voluntarily share with competitbrs, suppliers and key customers. 47 C.F.R. §
0.459(b)(3). Allowing public disclosure of all of this information would provide Gulf
Power’s competitors with an “open book™ on many of its sources of business and revenues,
its capital expenditures, and its variable costs, which to a large extent, drive power sales and
purchases in a competitive marketplace. Thus, information about Gulf Power’s operating
options, costs and practices is extremely sensitive and should be afforded confidential status
to avoid the anticompetitive behavior that could result from its disclosure.

Moreover, some of the information contained in these exhibits could be commercially
sensitive not only for Gulf Power, but also for its customers. Competitors and suppliers
would have an inappropriate advantage if they were able to structure and price their services

on the basis of Gulf Power’s or some other similarly situated company’s transactions, costs,



and operations, rather than on the basis of their own costs. (See Gulf Power’s Letter to
FERC, Attachment A to Declaration of Ronnie R. Labrato).

The confidential information and materials concern a service that is subject to
competition because in the wake of deregulation of the electric utility industry most of Gulf
Power’s competitors are non-traditional utilities that are not required to publically disclose
information similar to that requested by the plaintiffs. 47 C.F.R. § 0.459(b)(4). Gulf Power
currently faces aggressive competition from power marketers, independent power producers,
cooperative electric suppliers, and other utilities outside the state. Furthermore, in this
rapidly changing, deregulated industry, Gulf Power faces great uncertainty as to who its
actual competitors are and will become. This uncertainty makes the company’s cost data
even more sensitive.

Disclosure of the confidential information and materials to anyone other than the
Commission staff would result in substantial competitive harm within the meaning of 47
C.F.R. § 0.459(b)(5), because it would force Gulf Power to operate in an environment in
which its competitors would have detailed commercial and financial information about it,
but it would not have the same commercial and financial information about most of its
competitors. The disparity in information would make 1t virtually impossible for Gulf Power
to compete as effectively as other market participants. Furthermore, competitors would be
able to use Gulf Power’s privileged cost and operations information to engage in

anticompetitive conduct.



Gulf Power has taken every possible measure to prevent unauthorized disclosure of
the attached information and materials, including asserting its confidential and privileged
status in every judicial proceeding, mandatory filing, and regulatory proceeding in which it
has been faced with a request for this information. 47 C.F.R. § 0.459(b)(6); (See, e.g., Gulf
Power’s Letter to FERC, Attachment A; Gulf Power Company’s Letter to the FPSC,
Attachment B).

The information and materials in the exhibits to Gulf Power’s Answer are not
currently available to the public. 47 C.F.R. § 0.459(b)(7). Some of the attached data is
contained in Gulf Power’s FERC Form No. 1 for the year ending December 31, 1999, and
Gulf Power has requested confidential treatment for the information from FERC and the
FPSC. Gulf Power’s current request for confidential treatment of this information has not
been denied by FERC or the FPSC and is currently afforded privileged, confidential
treatment by FERC and the FPSC. Public disclosure in this proceeding before the
Commission would jeopardize and compromise Gulf Power’s critical need to protect this
information from disclosure in the public realm. Furthermore, principles of comity counsel
against inconsistent determinations in agency proceedings. See, e.g., Burlington Truck
Lines, Inc. v. United States, 371 U.S. 156, 173 (1962).

Because the information Gulf Power seeks to withhold from public disclosure is
currently afforded confidential status, the Commission should grant Gulf Power’s request

in this proceeding.



The competitively sensitive information and materials contained in the exhibits to
Gulf Power’s Answer should retain their confidential status indefinitely because they are
currently not subject to public disclosure and because public disclosure would harm Gulf
Power’s business and operations. 47 C.F.R. § 0.459(b)(8).

Gulf Power has repeatedly sought confidential treatment of this information from
FERC. 47 C.F.R. § 0.459(b)(9); (see, e.g., Gulf Power’s Letter to FERC, Attachment A).
In asserting its right to confidential treatment of this information, Gulf Power has
consistently explained that because of the increasingly competitive electricity market, the
availability of this cost information would provide other market participants with a
competitive advantage over Gulf Power. The public availability of information about Gulf
Power’s costs and operations would allow competing power suppliers to develop marketing
strategies that target Gulf Power’s existing and potential power sales customers. However,
Gulf Power would not have a similar advantage in being able to access its competitors’ cost
information. Such a result would damage the competitive market and cause Gulf Power to
suffer a severe competitive detriment.

The information for which Gulf Power seeks confidential status meets the
requirements of FOIA’s fourth exclusion to public disclosure of information filed with
federal agencies. As explained above, itis “commercial or financial information obtained
from a person and privileged or confidential.” 5 U.S.C. § 552(b)(4). Federal case law

reveals that the Commission properly grants confidential status to sensitive financial



information required by the government when disclosure of the information “is likely to
cause substantial harm to the competitive position of the person from whom information was
obtained.” Allnet Communication Services, Inc. v. FCC, 800 F. Supp. 984, 988 (D.D.C.
1992) (citing and following National Parks and Conservation Ass’n v. Morton, 498 F.2d
765, 770 (D.C. Cir. 1974)); see also Critical Mass Energy Project v. NRC, 973 F.2d 871,
(D.C. Cir. 1992). According to Allnet, upon a challenge to nondisclosure, the party seeking
proprietary treatment must present evidence of “actual competition and a likelihood of
substantial competitive injury.” 800 F. Supp. at 988.* The district court in 4//net held that
the Commission correctly granted proprietary status to a system that enabled anyone with
access to the information to estimate the company’s future costs of providing services. Id.
at 990. Likewise, Gulf Power has demonstrated above that it faces actual competition and
stands to suffer a substantial competitive injury upon disclosure of the confidential
information.

Public access to the information and materials for which Gulf Power seeks
confidential treatment is unnecessary. In addition, the public in this proceeding do not have

aneed for the confidential information. In its Answer, Gulf Power is providing the plaintiffs

*The Commission also applies this test and has explained that the entity seeking confidential
treatment need not present “an elaborate economic analysis . . . to establish the likelihood of
substantial competitive injury.” Marcus Cable Associates, v. Texas Utilities Co. 12 FCC Red.
10,362 (July 21, 1997). In Marcus Cable, a pole attachment case, the Commission granted
confidential status to portions of sales agreements the plaintiff had entered into with third-party
overlashers. The Commission held that sections of these agreements contained competitively
sensitive data and that “substantial competitive injury [was] likely to result from disclosure.”

7



with a “Public Copy” of the exhibits containing the confidential information that fully
informs Complainants of how Gulf Power calculates its pole rental fee and precisely
explains how it arrives at just compensation. Even though the “Public Copy” redacts the
confidential cost information, the documentation provided is adequate to meet any possible
requirements the Commission may impose on Gulf Power to provide information regarding
how it arrived at the price charged for the taking the plaintiffs demand of Gulf Power.

Gulf Power has already provided Complainants with the opportunity to review the
confidential materials and information they requested, conditioned only upon their execution
of a confidentiality agreement. However, the Complainants ignored Gulf Power’s offer,
choosing neither to request access to the information on confidential terms nor to request
production on any other terms.

Gulf Power is aware that the Commission will generally approve of protective
agreements governing the discovery of materials in formal complaint proceedings. For
example, in RCN Telecom Services v. Bell Atlantic-Delaware, Inc., the parties filed motions
pursuant to 47 C.F.R. §§ 0.459 and 1.727(a) requesting the Commission enter an order
accepting their protective agreements. 13 FCC Rcd. 20,315 (Oct. 14, 1998).° If, after

reviewing the “Public Copy” of the exhibits to Gulf Power’s Answer, the Complainants

The Commission’s acknowledgment that many situations merit confidential treatment is
implicit in its decision to adopt a Model Protective Order (MPO) that it has declared may be used
in situations such as this. See Report and Order, In the Matter of Examination of Current Policy
Concerning the Treatment of Confidential Information Submitted to the Commission, 13 FCC Red.
24,816, Appendix C (Aug. 4, 1998).



desire access to the confidential cost information, Gulf Power is willing to provide this

information upon Complainants’ execution of an appropriate confidentiality agreement.

Gulf Power asserts that granting its Motion for Confidential Treatment will serve the

public interest by allowing full development of the record in the above-referenced

proceedings while protecting the proprietary nature of Gulf Power’s competitively sensitive

commercial and financial information.

WHEREFORE, Gulf Power respectfully requests the Commission to enter an order

granting its Motion for Confidential Treatment of Commercial and Financial Information.

RALPH A. PETERSON
RUSSELL A. BADDERS
BEGGS & LANELLP

Sixth Floor, Blount Building

3 West Garden Street (32501)
Post Office Box 12950
Pensacola, Florida 32576-2950
Telephone: (850) 432-24
Telefax: (850) 469-3330

Respectfully submitted,
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RAYMOND A. KOWALSKI
KELLER AND HECKMAN LLP

Suite 500 West

1001 G Street, N.W.

Washington, D.C. 20001
Telephone: (202) 434-4100
Telefax: (202) 434-4646

J.RUSSELL CAMPBELL
ANDREW W. TUNNELL
JENNIFER M. BUETTNER
BALCH & BINGHAM LLP
1710 Sixth Avenue North
Birmingham, Alabama 35203
Telephone: (205) 251-8100
Telefax: (205) 226-8798

Attomneys for Respondent GULF POWER COMPANY

DATED: August 9, 2000
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Before The
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

FLORIDA CABLE TELECOMMUNICATIONS
ASSOCIATION; COX COMMUNICATIONS
GULF COAST, L.L.C,, et al.
Complainants, P.A. No. 00-004
vs.

GULF POWER COMPANY,

Respondent.

To: Cable Services Bureau

DECLARATION OF RONNIE R. LABRATO

I, Ronnie R. Labrato, having personal knowledge of the following, make this
declaration pursuant to Sections 1.16 and 1.1407 of the Commission’s rules. 47 C.F.R.
§§ 1.16, 1.1407.

1. I am Chief Financial Officer and Comptroller for Gulf Power Company.

2. I have read the Motion for Confidential Treatment of Commercial and
Financial Information in the above-captioned matter and declare that the facts recited
therein are true and correct to the best of my knowledge, information, and belief.

3. I hereby verify that I am familiar with the documents attached as
Attachments A and B to the Motion for Confidential Treatment of Commercial and
Financial Information; that they are true and correct copies of documents made and kept
in the regular course and business of Gulf Power Company either by me or under my

direction and supervision; and that they are true and correct copies of the documents for



the purpose that they were submitted.
Declarant says nothing further.

I declare under penalty of perjury that the forgoing is true and correct. Executed

on this 8th day of August, 2000.

Ronnie R Labrato
Chief Financial Officer and Comptroller
Gulf Power Company
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The Honorable David P. Boergers
Secretary

Federal Energy Regulatory Commission
888 First Street, N.E., Room 1A
Washington, D.C. 20426

Dear Secretary Boergers:

Enclosed is a revised letter regarding Gulf Power Company’s FERC Form I filing
for the year December 31, 1999. In the original letter dated April 28, 2000, the Company
requested that “certain commercial and financial information contained in its filing be
treated as “privileged” and “confidential” to the fullest extent permitted by law, and the
rules and regulations of the Commission”. This request for privileged treatment has been
modified to include Page 403.

Sincerely,

Lo Lt

Ronnie R. Labrato

Controller
RRL/j
cc/enc: Federal Energy Regulatory Commision
Brian Holmes
be/enc: Arthur Andersen, LLP Gulf Power Company
Susan Bell T. J. Bowden
R. G. Moore
Southern Company Services A. E. Scarbrough
W. D. Hudson W. E. Tate
R. J. McMillan
S. D. Ritenour
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June 19, 2000
: POWER
REVISED A SOUTHERN COMPANY

The Honorable David P. Boergers
Secretary

Federal Energy Regulatory Commission
888 First Street, N.E., Room 1A
Washington, D.C. 20426

Re:  Request Pursuant to 5 US.C. § 552 (1999) and 18 C.F.R. §
388.112 (1999) for Confidential Treatment of Certain Commercial
and Financial Information Contained in 2000 Federal Energy
Regulatory Commission Form 1

Dear Secretary Boergers:

Enclosed for filing with the Federal Energy Regulatory Commission (“FERC” or
“Commission”) is Gulf Power Company’s (the “Company”) FERC Form 1 for the year
ending December 31, 1999. We also have submitted for filing an electronic version of the
Company’s FERC Form 1, which has been tendered under the Commission’s protocol for
such filings. With regard to both the hard-copy and electronic submission, pursuant to the
Freedom of Information Act (“FOIA™), 5 U.S.C. § 552(b)(4) (1999) and 18 C.F.R. § 388.112
(1999), the Company requests that certain commercial and financial information contained
in its filings be treated as “privileged” and “confidential” to the fullest extent permitted by
law, and the rules and regulations of the Commission.

In accordance with the Commission’s Form 1 filing instructions, the original and one
copy of the Form 1 have been boldly marked with the following indication: “Contains
Privileged Information ~Do Not Release” and identifies within the document the information
for which confidential treatment is sought. In accordance with the Commission rules
addressing requests for privileged treament of documents, 18 C.F.R. § 388.112(b), we also
have enclosed fourteen (14) copies of the Company’s Form 1 that boldly indicates that
confidential information has been removed for privileged treatment, and which does not
include the privileged information.

SUMMARY AND REQUEST FOR PRIVILEGED TREATMENT

The Company's Form 1 filing contains nearly 450 pages of information relating to the
Company's operation as a public utility. Of those 450 pages, the Company has requested that
fewer than forty pages of each Form 1 be given confidential treatment. The Privileged
Information for which protection is sought includes, among other things, detailed information



Honorable David P. Boergers
June 19, 2000
Page 2

regarding the Company’s generation plant costs, power purchases, retail and wholesale sales,
and environmental expenses. Without confidential treatment the Company’s most sensitive
commercial and financial information will be made readily available to their competitors and
to the wholesale market in general to the detriment of the Company and the market.

Specifically, the Company requests confidential treatment for the privileged
commercial and financial information contained in the following pages of the Form 1:

Pages 204-207
Page 214
Page 216

Page 219

Pages 228-229
Pages 300-301
Page 304
Pages 310-311
Pages 320-323
Pages 326-327
Pages 328-330
Pages 336-337

Page 401

Page 402-403
Page 430

Page 431

Electric Plant in Service
Electric Plant Held for Future Use
Construction Work in Progress-Electric

Accumulation Provision of Depreciation of
Electric Utility Plant

Emission Allowance Inventory and Cost
Sales for Resale—Revenues and MWH
Sales of Electricity by Rate Schedules

Sales for Resale

Electric Operation and Maintenance Expenses
Purchased Power

Transmission of Electricity for Others
Depreciation and Amortization of Electric Plant

Electric Energy Account and Monthly Peaks
and Output

Electric Plant Statistical Data
Environmental Protection Facilities

Environmental Protection Expenses



Honorable David P. Boergers
June 19, 2000
Page 3

The information for which confidential treatment is sought falls into two (2) basic
categories and the release of such information will cause substantial harm to the competitive
position of the Company.! The first category can best be described as the Company’s
“sales/price” information. The pages relating to “sales/price” include pages 300-301, Sales
for Resale-Revenues and MWH, page 304, Sales of Electricity by Rate Schedule; pages
310-311, Sales for Resale; pages 328-330, Transmission of Electricity for Others; and page
401, Electric Energy Account and Monthly Peaks and Output. These pages provide
information about the Company’s sales, purchases and transmission of electricity, as well
as information about specific customers and transactions. This information provides the
Company’s competitors with an “open book™ on many of the Company’s sources of
business and revenues. Moreover, some of the information contained in these sections
could be commercially sensitive not only for the Company but also for its customers. The
Company’s competitors and suppliers have an inappropriate advantage if they are able to
structure and price their services on the basis of the Company’s or some other similarly
situated company’s transactions, costs, and operations, rather than on the basis of their own
costs and abilities.

The second category can best be described broadly as the Company’s “cost”
information.? The pages falling into this “cost” category contain highly detailed, internal,
commercially sensitive information about the Company’s operations and costs—information
which the Company would not voluntarily share with competitors, suppliers and key
customers. The information in this *“cost” category includes data on the Company’s capital
expenditures, but it also includes information on the Company’s variable costs, which to a
large extent, drive power sales and purchases in a competitive marketplace. Thus
information about the Company’s operating options, costs and practices is extremely
sensitive.

JUSTIFICATION — THE CHANGING COMPETITIVE LANDSCAPE

In competitive markets the asymmetrical availability of information about
competitors can provide market participants a competitive advantage. This is increasingly
true for the electricity market. The Company, like other public utilities, is facing competition

L See e.g., Mobile Bay Pipeline Projects, 49 FERC 61,066 at § 61,022 (1989).
2 Form | pages 204-207, Electric Plant in Service; 214, Electric Plant Held for Future Use; 216,
Construction Work in Progress-Electric; 219, Accumulated Provision for Depreciation of Electric Utility
Plant; 228-229, 320-323, Electric Operation and Maintenance Expenses; 326-327, Purchased Power; 336-
337, Depreciation and Authorization of electric Plant; 402-403, Electric Plant Statistical Data; 430,
Environmental Protection Facilities; and 431 Environmental Protection Expenses; all contain information
relative to the Company’s “costs.”



Honorable David P. Boergers
June 19, 2000
Page 4

from wholesale power marketers and other non-traditional utilities. Consequently, the
commercial sensitivity of information about the Company has increased in recent years. The
public availability of information about the Company’s costs and operations gives competing
power suppliers a significant advantage in developing marketing strategies that target the
Company’s existing and potential power sales customers.

The public availability of information about the Company’s costs and operations
would be less objectionable if all market participants were subject to the same reporting and
disclosure requirements. However, most of the Company’s competitors are non-traditional
utilities (but many are as large or larger than the Company) that are not subject to the detailed
reporting requirements that apply to the Company and other public utilities. Consequently,
the Company is operating in an environment in which its competitors have detailed
commercial and financial information about it, but it has little or no such information about
most of its competitors. The disparity in information makes it virtually impossible for the
Company to compete as effectively as other market participants.

Given the many changes in electricity markets over the last few years, the Company
respectfully requests: (1) that the Commission reconsider its prior decision regarding Form
1 confidentiality; (2) that it recognize the competitive harm which will result from disclosure
of the Company’s Privileged Information; (3) that it carefully balance Company’s need for
confidentiality with the Commission’s need for public disclosure of Form 1 information; and
(4) that it determine that this type of information may be filed confidentially subject to the
FOIA and 18 CFR § 388.112. In the alternative, the Company urges the Commission to
convene a technical conference or other appropriate proceeding to more fully explore these
confidentiality claims made by the Company (and, likely, by other filing public utilities) and
to adopt appropriate protective measures during the interim.

DISCUSSION

The Commission Should Reconsider Its Holding in Consolidated Edison
Regarding Confidential Treatment of Form 1 Information.

In denying requests for confidential treatment of privileged information contained in
Form 1 in prior years (including its 1998 reauthorization), the Commission has relied upon
Consolidated Edison Company.® In Consolidated Edison, the Commission denied a request
for confidential treatment of portions of Form 1 information. In that order, the Commission
reasoned that “[tlhe information is necessary for the Commission to carry out its
jurisdictional responsibilities and is used, among other things, to evaluate the reasonableness

-

3 Consolidated Edison Company of New York, Inc., et al.; 72 FERC 9§ 61,184 (1995).
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June 19, 2000
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of rates subject to the Commission’s jurisdiction and the operation of power markets.””*
While the Company recognizes the Commission’s need for much of the information reported
in Form 1, the Company submits that protecting a small subset of that information from
public disclosure, will not materially undermine or jeopardize the Commission’s ability to
carry out its jurisdictional responsibilities. The data will continue to be fully available to the
Commission for evaluating each Company and/or for aggregating information about the
industry as a whole.

The Commission recognized in the 1995 Consolidated Edison order that the market
situation was changing and that the Commission’s policy on confidentiality of this type
information would also have to change. In recognition of that fact, the Commission stated:

As the industry becomes increasingly competitive, the Commission
will monitor its various existing reporting requirements to make sure
that they are needed, fair to all segments of the industry, and
consistent with the workings of a competitive environment.’

At the time the Commission rendered its decision, neither Consolidated Edison nor
Central Hudson Gas & Electric Co. had qualified for market-based wholesale rate authority.®
The decision denying confidential treatment noted that the “cost data that Con Edison and
Central Hudson seek to keep confidential are particularly relevant in evaluating cost-based
rates such as those petitioners continue to employ.” 72 FERC 1 61,184 at §61,891. Since
that time, the Commission has confirmed market-based rate authority for many utilities based
upon the absence of generation-based market power, the absence of transmission market
power, the absence of other barriers to entry, and the absence of a risk of affiliate abuse. As
noted above, the Commission has extended such market-based rate authority to the
Company. Nlustrative of the trend in the past five years is the fact that the Commission has
recently extended market-based rate authority to most of the jurisdictional utilities
throughout the Southeast. The Commission has extended market based rate authority to
every public utility operating company in states contiguous to the Company. Thus the
Company now competes with the municipal and cooperative utility systems within their
control area, with power marketers with market rate authority, with independent power
producers and Exempt Wholesale Generators, and with other public utilities which
increasingly have qualified for market rate authority.

¢ Id at 761,891

3 Consolidated Edison, 72 FERC at  61,891.

§ In 1997, the Commission accepted market-based rate filings by Consolidated Edison and Central
Hudson in Docket Nos. ER97-707 and ER97-2872. Cansolidated Edison has requested suspension of
market rate authority in Docket ER99-2251 in order to implement cost of service based rates as part of
market power mitigation measures associated with its merger with Orange & Rockland Utilities.



Honorable David P. Boergers
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Page 6

The dramatic shift to reliance on markets to set wholesale power prices has two
significant implications: First, the reliance on cost of service regulation for power sales (as
opposed to transmission service) has become the exception and not the rule; and second,
increased reliance on competitive processes indicates that the Commission should encourage
those processes through minimizing opportunities for erstwhile competitors to engage in
anything other than fair competition.

The changes envisioned by the Commission at the time it issued the Consolidated
Edison decision have occurred, and it is respectfully submitted that the Commission should
now carefully review its reporting requirements and its decision in Consolidated Edison in
light of current market conditions and grant the Company’s request for confidential treatment
of the Privileged Information. A careful review of the Form 1 reporting requirements
demonstrates that the public in general, and competitors in particular, do not have a
justifiable need for the Company’s Privileged Information. Moreover, these reporting
requirements do not apply equally to all market participants and are not consistent with the
workings of the existing competitive electric environment.

The Public Has No Justifiable Need for the Privileged Information

Even if the disclosure of the Privileged Information to the public may have been
justified in the past to ensure that regulated rates were just, reasonable, and not unduly
discriminatory or preferential, those justifications simply do not exist today in the
competitive wholesale market. Rates and charges for electric energy and capacity at both the
retail and wholesale level have never been more accessible. Market prices for electricity are
readily available for every region of the country through various credible and independent
sources. Instead of protecting the public from the types of potential market abuses, the
release of certain Form 1 information now has the effect of causing commercial harm to the
Company and other Company who must currently provide such information on a non-
confidential basis. Public disclosure of filing utilities’ sensitive cost and revenue data for
only a part of the industry are no longer fundamental to the Commission’s execution of its
jurisdictional responsibilities.

However, to the extent the Company still has cost-based rates on file, the justness and
reasonableness of those costs are addressed in specific proceedings initiated every year just
for that purpose. The Commission already receives an annual “informational filing” from
the Company providing cost information justifying its cost-based rates that are on file at the
Commission. These informational filings are made by November 1 each year, are made
available to the public, and trigger procedures that enable the Cormission, Staff and all
affected customers to review the costs relevant to the Company’s cost-based rates and to
raise objections, if they have any. Indeed, the informational filing tendered by the Company
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(though its service affiliate) for calendar 1999 triggered a number of customer protests and
a Staff request for hearing, prompting a Commission order setting a number of rate issues
for hearing, which ultimately resulted in a rate settlement. See Southern Company Services,
Inc., 86 FERC 9 61,057 (1999).

In addition, if the Company makes a cost-based rate filing that requires Commission
review of the Form 1 data, the Commission Staff will have easy access to that information
since the Company is filing an unexpurgated version of the Form 1 in compliance with
Commission regulations. Customers that demonstrate a need to review the confidential
portions of the Form 1, either in conjunction with matters the Commission has set for hearing
or in the course of evaluating whether to make a filing under Section 206 of the Federal
Power Act concerning the reasonableness of the Company’s filed rates, can obtain that
information if they sign the model confidentiality agreement that the Commission adopted
in 1998. Consequently, granting the Company’s request for confidential treatment will not
adversely affect the ability of the Commission to fulfill its regulatory obligations or the
ability of the Company’s customers to obtain the information they need to protect their
interests.

It is important to note that the Company is not here proposing to discontinue
collecting or reporting Form 1 data or even that such information would be unavailable to
persons served under cost-based rates, to FERC, or to other government regulatory agencies,
state or federal. The Company is instead requesting that the Commission reexamine its
public treatment of certain categories of that data and undertake to maximize the
effectiveness of markets by extending confidential treatment to certain categories of Form
1 data. The Commission could condition confidential treatment so that the data would be
available to those with a need for the data, in addition to other state and federal regulatory
agencies. For example, the Financial Statistics of Selected Electric Utilities published by the
Energy Information Administration, referenced at page one of Form 1 as the reason for the
non-public character of the filing and secondary purpose of the filing, is at an aggregate level
that has no major competitive significance. The Energy Information Agency could have
access to this data for this purpose without compromising its generally applicable
confidential character. In addition to the Commission, state commissions could have access
while still affording confidential treatment to certain categories of information in the filing
with the Commission.

This proposed selective confidentiality is consistent with the purpose of confidential
treatment under the Freedom of Information Act of avoiding commercial disadvantage to an
entity required to file a report and is consistent with encouraging competitive wholesale
power markets. The letter orders reference the use of Form 1 data by the Commission to
assess the performance of wholesale power markets and to detect abuses of market power.

The information will continue to be available to the Commission for any and all such



Honorable David P. Boergers
June 19, 2000
Page 8

purposes. The data identified by the Company has limited or no pertinence to issues of
abuses of market power but can be made available as needed when pertinent to such an issue.
As a result of market-based pricing and increased reliance on competitive processes to
establish just and reasonable prices, the balance has shifted from the circumstances of the
Consolidated Edison decision to one favoring more limited disclosure of pricing and
production cost information.

Wholesale Disclosure is Unfair and Anticompetitive

The Company faces increasingly vigorous competition in the generation and sale of
electricity at wholesale. With access to the Company’s commercially sensitive information,
such as the Privileged Information, competitors gain an advantage since many competitors
are not similarly subject to the Form 1 reporting requirements. For example, competitors can
calculate the variable operating and maintenance cost for each of the Company’s generating
units from the Form | information. If, based upon information in the public domain, those
competitors are able to ascertain the Company’s marginal costs of producing electricity, they
will use that information in setting their own prices whether or not those prices reflect the
competitors’ marginal costs.

A truly competitive marketplace should spur all participants to press for the most
efficient operations and lowest costs possible, rather than merely matching another’s known
internal practices and costs. The Supreme Court of the United States has recognized that,
as a general proposition, the exchange of price information threatens the efficient operation
of markets, and are often anticompetitive.” This interdependent pricing, or “conscious
parallelism” by firms in a market is generally accepted as having a chilling effect on
competitive pricing. Publicizing transaction prices and generation costs, even recent
historical prices and costs, will chill price competition.® By rejecting the Company’s
requests for confidential treatment of the Privileged Information, the Commission promotes
artificial disparities among competitors, which are not consistent with the workings of a
competitive electric market.

The FOIA and the Commission’s Regulations Clearly Provide for Confidential
Treatment of the Company’s Privileged Information.

See, e.g., United States v. Container Corp. of America, 393 U.S. 333 (1969)

8 See, The Timken Co. v. U. S. Customs Service, 49 1'F.Supp. 557 (D.D.C. 1968).
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The Commission has both the authority and the responsibility to manage
sensitive commercial and financial information as confidential under the FOIA and
the Commission’s related confidentiality regulations at 18 C.F.R. § 388.107, 388.112.

In fact, the Commission’s regulations expressly provide for the protection of
privileged and confidential commercial and financial information such as the
Privileged Information.” The portions of Form 1 for which the Company seeks
confidential treatment contain highly sensitive commercial and financial
information'® and clearly fall within disclosure exemptions of both the FOIA and the
Commission’s regulations.!! As this Commission has recognized:

[Clommercial or financial matter is “confidential” for the
purposes of the exemption if disclosure of the information is
likely to have either of the following effects: (1) to impair the
Government's ability to obtain necessary information in the
future; or (2) to_cause substantial harm to the competitive

position of the person from whom the information was
obtained. "

The Privileged Information clearly contains sensitive commercial and financial
information. This type of information should be exempted from the public disclosure. The
information is directly relevant to the ability of the Company to compete in the wholesale
marketplace for power sales. If wholesale customers know the details of the Company’s
costs, they will be able to develop offers to purchase power from the Company that minimize
the Company’s ability to obtain a contribution to its fixed costs. Competitors in the
wholesale power sales market will be able to develop competing offers that undercut the
Company’s offers because they will have superior market information.

Such unfair competition will adversely affect the public interest because it will allow
competitors to raise their prices to just below the Company’s cost-based prices, which would

® I8SCFR § 388.107 (1999) (emphasis added). See 5 U.S.C. § 552(b)(4) (1999), which includes

identical language.
10 Central Maine Power Co., 72 FERC 61,118, at ] 61,180 (1995) (“Commercial or financial
information has been held to include such items as profit and loss data, overhead and operating costs, and
information on financial condition.”) (citing Landfair v. United States Dep 't of the Army, 645 F. Supp. 325,
327 (D.D.C. 1978)).

1 See supra note 12 and accompanying text,

12 Central Maine Power Co., 72 FERC 1 61,118, at§ 61,679 (1995) (emphasis added) (quoting National

Parks & Conservation Ass'n v. Morton, 498 F.2d 765,770 (D.C. Cir. 1974)).
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increase the prices that power purchasers must pay. The impact of release of confidential
utility information on the cost of purchased power has been recently recognized by the
Nuclear Regulatory Commission (“NRC”) in its decision to limit the publication of
information provided to it by regulated nuclear plant operators. See NRC Notice No. 99-262.
The Company urges the Commission to consider the NRC’s action and to provide similar
protection against unnecessary publication of confidential information that serves little
purpose other than to drive up prices for the customers of regulated public utilities.

Similarly, required information disclsure regarding construction work in progress, has
been interpreted by the Commission’s Office of Chief Accountant (“OCA”) as requiring
detailed break down of project specific costs, by plant and date. As described by the
Commission’s Chief Accountant in Docket No. FA00-22-000:

The appropriate level of detail should include a description of the
nature and/or purpose of the work as well as the location and cost of
each project. For example, for a generation project, the project
description reported in column (a) should include the nature and/or
purpose of the work as well as the plant name and cost of the project.

This is very detailed information and is not sufficiently aggregated so as to limit the
value of the information to competitors or to mitigate the harmful competitive impacts of
publication. This sort of information can be used by vendors and by competitors in a
number of ways that are harmful to the Company. If a vendor or competitor can deduce
the cost to the Company to purchase a new economizer as part of a routine maintenance
projects at a coal-fired boiler, then there are several harmful resuits. For example,
vendors would be loath to give any unique or special price concessions to the Company
for fear that the terms of the deal will become public, which will serve to deter them
from offering discounts to the Company.

However, the same vendor could give price discounts to a developer of merchant
power plants or an independent power producer without fear of public dissemination of the
terms of the transaction. Accordingly, the result of the required disclosures in Form 1 would
be (and has been) that the Company pays more for components and equipment that would
otherwise be the case. This situation places the Company in the position of “least favored
nation” status with regard to its ability to negotiate with its vendors, which works to the
detriment of the Company’s customers. Any deal reached with the Company becomes a
floor for a vendor’s negotiations with others. The Commission is urged to heed these
concerns and to craft a policy that will narrowly tailor disclosures to the extent absolutely
necessary to properly administer the Federal Power Act.

-
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The FOIA and the Commission’s Regulations Balance the Need for
Confidentiality Against the Need for Public Disclosure.

The FOIA and the Commission’s regulations offer a workable procedure for the
handling of requests for confidential treatment. The Commission retains the discretion
under the Commission’s regulations implementing the FOIA to determine whether to honor
a request for confidential treatment.® In weighing the Company’s need for confidentiality
against the need for public disclosure, the Commission is urged to consider whether
disclosure of the Privileged Information could cause competitive harm to the Company, and
whether any such harm is substantial enough to override the purpose of the Form 1 filing
requirements.* The release of the Privileged Information “will result in substantial
competitive harm if it ‘would allow competitors to estimate, and undercut, [any Company’s]
bids.’ “’* As demonstrated above, the Privileged Information contains detailed information
regarding each Company’s generation plant costs, power purchases, retail and wholesale
sales, and environmental expenses. The Company submit that this information would allow
competitors to estimate and undercut the Company’s costs and is, therefore, entitled to
protection.

Since that disclosure of the Privileged Information will result in substantial
competitive harm, the Commission should determine whether the harm is substantial enough
to override the purposes of making the Form 1 public. In making that determination, it
should be noted that the requirement to publish Form 1 information flows from the FOIA,'®
not the Federal Power Act.!” The Commission’s regulations implementing the FOIA provide
procedures by which the Commission can make a determination on public disclosure on a
case by case basis without the need for a blanket rule that requires the disclosure of all
information. Moreover, the regulations do not require that the Commission’s determination
be made at a specific time.'® By following the procedures discussed below and as provided

B 18CFR §388.112(c)() (1999).

Amoco Prod. Co. & Amoco Energy Trading Co. v. Natural Gas Pipeline Co., 82 FERC 161,037, at§
61,150 (1998) (citing National Parks &Conservation Ass h v. Morton, 498 F.2d 765, 770 (D.C. Cir. 1974)
and GC Micro Corp. v. Defense Logistics Agency, 33 F.3d. 1109, 1115 (9th Cir. 1994)).

15 GC Micro Corp. v. Defense Logistics Agency, 33 F.3d 1109, 1115 (9th Cir. 1994) (quoting Gulf &
Western Indus. v. United States, 615 F.2d 527, 530 (D.C. Cir. 1979)).

16 16Us.C.§552(1999).

17 See 16 U.S.C. § 797(d) (1999) (authorizing the Commission to make information public).

18 See Mobile Bay Pipeline Projects, 49 FERC 9 61,006, at § 61,022 (1989). '
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in 18 C.F.R. § 388.112 (1999), the Commission can protect the Privileged Information from
public disclosure, without jeopardizing its ability to perform its jurisdictional activities--the
overriding purpose of the Form 1.

Once a filing is made seeking confidential treatment of this type of data, the
Commission can make an initial determination as to the pages for which confidential
treatment is requested and whether a basis exists for the privilege request under the FOIA or
Commission regulations.' If no basis exists for the claim of privilege, the Commission
should release the information.?? If a basis exists for the claim of privilege, the Commission
should treat the information as confidential pending a request for disclosure under the FOIA.

Once a FOIA request is made, the Commission should provide notice to the filing party and
allow all the interested parties to participate and comment with respect to the request.

In addition, the Commission’s (and the public’s) interest in this information can be
protected without permitting unfettered and open access to such sensitive information. Any
party that has a legitimate interest (as determined by the Commission) and who wishes to
review confidential Form 1 information can simply become a party to an ongoing rate-
making docket involving the utility of interest, or can file a complaint and institute
proceedings. Once a formal proceeding is instituted, the party would be free review the
information, but only on the condition that the information remain confidential and be used
only for adjudicatory purposes. Moreover, under most cost-based power sale agreements,
the buyer reserves audit rights which give it rights to review the fuel cost component of
charges. Therefore, those with a direct stake already have access to cost data, subject of
course to confidentiality provisions of the applicable contracts.

CONCLUSION

As competition increases in electricity markets, so too does the sensitivity of the
commercial and financial information the Company is required to provide in FERC Form
1. Based upon both the FOIA and this Commission’s rules and regulations, such
information is entitled to confidential treatment. In the event a request for the privileged
information is made under the FOIA, the Commission’s regulations provide adequate

1 See5U.S.C.§ 552 (1999); 18 C.F.R. § 388.107 (1999).

20 |8 CFR. §388.112(c)-(e) (1999). ~
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procedures for determining whether and to what extent such disclosure should be made,

including opportunities for comment by the requestor and the party seeking to maintain the
confidentiality of the information.

Sincerely,

o Lok

Ronnie R. Labrato
Controller
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Attachment B
Declaration of Ronnie R. Labrato

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

IN RE: Gulf Power Company
FERC Form 1 for the year ending Docket No.:
December 31, 1999 Date: April 28, 2000

REQUEST FOR CONFIDENTIAL CLASSIFICATION

GULF POWER COMPANY [“Gulf Power”, “Gulf”, or the “Company™], by and through
its undersigned attorney and pursuant to Rule 25-22.006, Florida Administrative Code, hereby
files a request that the Florida Public Service Commission enter an order protecting from public
disclosure Gulf Power Company’s FERC Form 1, for the year ending December 31, 1999,
submitted to the Florida Public Service Commission pursuant to Rule 25-6.135 Florida
Administrative Code. As grounds for this request, Gulf Power Company states:

Notices and communications with respect to this petition and docket should be addressed to:

Jeffrey A. Stone

Russell A. Badders

Beggs & Lane

P. 0. Box 12950
Pensacola, FL. 32576-2950

1. Guif is required by Rule 25-6.135 Florida Administrative Code to submit to the
Florida Public Service Commission Gulf Power Company’s FERC Form 1 (“FERC Form 1") for
the year ending December 31, 1999.
2. Gulf Power asserts that certain information contained in FERC Form 1 is entitled to

confidential classification pursuant to §366.093(3)(e), Florida Statutes, as information, the public

-



disclosure of which would cause irreparable harm to the competitive interests of Gulf Power.
This proprietary and commercially sensitive information is not otherwise publicly available.

3. The public disclosure of the information filed subject to this request would cause
irreparable harm to Gulf Power Company. Wholesale and retail electricity markets in the United
States are becoming increasingly competitive. This increased competition is now causing certain
information that has traditionally been filed publically on the FERC F orm 1 to now be regarded
as commercially sensitive and proprietary by the Company. That information is detailed data on
Gulf’s costs and operations. This information gives competitors a target to just match Gulf's
marginal costs and operations rather than having to offer their best price possible for their own
services. This does not foster a truly competitive marketplace with all participants seeking their
most efficient operation and lowest costs possible. Gulf’s competitors in the wholesale market
are not required to make public the same commercially sensitive and proprietary information that
Gulf files on FERC Form 1. Guif's competitors, therefore, have access to details about Gulf’s
costs and operations that create asymmetry in the electricity market and harm competition in
general and Gulfs ability to compete specifically. Thus, the Company requests that this
information be granted confidential classification pursuant to Section 366.093(3)(e), Florida
Statutes.

4. Submitted as Exhibit "A" is a copy of FERC Form 1, on which is highlighted the
information for which confidential classification is requested. Exhibit "A" should be treated as
confidential pending a ruling on this request. Attached as Exhibit "B" are two (2) edited copies
of FERC Form 1, which méy be made available for public review and inspection. Attached as
Exhibit "C" to this request is a line-by-line/field-by-field justification for the request for

5 -



confidential classification.

5. The material for which confidential classification is requested is intended to be, and is
treated as, confidential by Gulf Power Company and has not been otherwise publicly disclosed.
This information is the subject of a Request for Confidential Classification before the Federal

Energy Commission.

WHEREFORE, Gulf Power Company respectfully requests that the Commission enter an
order protecting the information highlighted on Exhibit "A" from public disclosure as proprietary

confidential business information.

i
Respectfully submitted this &8 day of April 2000,

(P2

JEFFREY A. STONE

Florida Bar No. 325953

RUSSELL A. BADDERS

Florida Bar No. 007455

Beggs & Lane

P. O. Box 12950

(700 Blount Building)

Pensacola, FL 32576-2950

(850) 432-2451

Attorneys for Gulf Power Company




Before The
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

FLORIDA CABLE
TELECOMMUNICATIONS
ASSOCIATION; COX COMMUNICATION
GULF COAST, L.L.C.,ET AL.
Complainants, P.A. No. 00-004
V.

GULF POWER COMPANY,

Respondent.

To: Cable Services Bureau

THIRD AFFIDAVIT OF MICHAEL R. DUNN

I, Michael R. Dunn, being duly sworn, depose, and state as follows:
I. Background
1. I am employed by Gulf Power Company ("Gulf"'), One Energy Place,
Pensacola, Florida 32520-0302. I have been employed with Gulf since 1968. In my
position as Project Services Manager, I have management responsibility over attachments
made by third parties to Gulf's distribution poles, including responsibility over pole

attachments that are subject to the Pole Attachment Act, 47 U.S.C. 9 224.



II. Previous Affidavit

2. In their Complaint, the Complainants repeat many of the arguments made
in their Petition for Stay that were refuted in my affidavit filed with Guif's Answer to
Petition for Temporary Stay ("First Affidavit") and my affidavit filed with Gulf's motion
to strike ("Second Affidavit"). In particular, I presented in both affidavits evidence
refuting Complainants' arguments pertaining to the termination of pole attachment
agreements and Gulf's willingness to negotiate and provide information to the cable
companies. The testimony and evidence that I submitted in the First Affidavit and
Second Affidavit equally applies to Gulfs response to the allegations made in the
Complaint. I hereby incorporate by reference the First Affidavit and Second Affidavit in
its entirety.

III. Complainants’ Failure to Negotiate

3. Paragraph 26 of each of the Complainants’ previous pole attachment
agreements, as provided in Attachments A, B, C and D to my First Affidavit, requires
that all notices to Gulf under those agreements be addressed to the person holding the
position at Gulf that I have occupied for the past seven years. Along with this
designation as the point of contact at Gulf for such notices and communications, I have
the responsibility to negotiate any agreement changes. After the initial meetings with the
designated points of contact for Comcast Cablevision of Panama City, Inc. (“Comcast™)
and Mediacom Southeast LLC (“Mediacom”), which were initiated by me to explain the
new Pole Attachment Agreement, neither of these companies has attempted to meet to

negotiate any changes to Gulf’s proposal. Cox Communications Gulf Coast, L.L.C.



(“CCGC”) has not accepted any of my offers to meet and discuss the new Pole
Attachment Agreement. Contrary to the assertions in the petitioner’s opposition to
motion to dismiss, I have not said that “no negotiation was possible.” It is simply false to
say that I have refused to negotiate with any of the Complainants at any time. I have
repeatedly offered to explain Gulf’s use of replacement cost in an attempt to establish a
fair payment by Complainants that approaches just compensation.

4. As demonstrated in Section II of my First Affidavit, ample notice of
changes and a willingness to negotiate have been provided in all cases. Indeed, I have
offered to discuss just compensation with all the Complainants, but they have deliberately
ignored my offer and refused to engage in any meaningful discussions. It is the
Complainants who have failed to negotiate by refusing to pursue any discussion of just
compensation. However, the Complainants’ failure to discuss just compensation or
otherwise negotiate with Gulf follows the course being set by them in their rhetoric about
maintaining the “status quo.” The Complainants openly declare in their filings before the
Commission that their idea of status quo is requiring Gulf’s customers to continue their
over 20-year subsidization of Complainants with artificially low pole attachment fees.
Complainants consciously avoid even mentioning that the Eleventh Circuit has mandated
in Gulf Power I that the actual status quo now includes just compensation from attachers
to the utilities’ poles.

5. Because they want to maintain subsidized pole attachment fees as their
concept of “status quo”, the Complainants made it clear, both when Gulf tried to engage

them in meaningful negotiations and in their filings with the Commission, that they have



no intention of discussing just compensation for their taking of Gulf’s property. Real
negotiations would put an end to the Complainants’ attempts to have both mandatory
access and a fee based on a formula that amounts to 12% of Gulf’s replacement cost fee.
Contrary to the claim in the Complainants’ opposition to motion to dismiss, it is the
Complainants, not Gulf, who are seeking to “have it both ways.” Now that the
Complainants have the right of mandatory access to Gulf’s property, they cannot avoid
their legal obligation to pay a full and perfect price for taking that property.
IV. Increase on Cost per Customer Basis

6. In footnote 13 (at pages 14-15) of their opposition to the motion to dismiss,
Complainants take issue with the otherwise uncontroverted fact that the Complainants are
only alleging monetary harm that is of the degree of cost normally absorbed by
businesses. They attempt to do this by challenging whether there is any methodology to
support my statement in the First Affidavit (which statement is neither disputed nor
contradicted by Complainants in their opposition) that “if Cox were to pass through
100% of the increase to its customers (which it would not have to do), the increase from
the previous rate calculation to just compensation amounts to approximately $1.10 per
Cox customer per month.” First Affidavit at § 11. The method of calculation is not
confounding.

7. Gulf used a readily available and locally obtained cable industry estimate of
approximately 150,000 subscribers to CCGC in Guif’s service area. This figure is within
6% of the number of subscribers (160,000) that Mr. Gregory, Vice President and General

Manager of CCGC, specified in his first affidavit, Exhibit 7 of the Complaint. The



potential increase rate per month per customer is then derived from a simple calculation:
The total annual cost difference divided by the number of CCGC subscribers divided by
12 months per year. This resulted in Gulf’s calculation of $1.10, but using the data relied
upon by Mr. Gregory, CCGC, and Complainants in their exhibits, the rate is even less, as
is the actual corresponding impact on Complainants. Using Mr. Gregory’s own numbers
of 160,000 subscribers and 61,581 poles owned by Gulf, the increase becomes $1.02 per
CCGC customer per month. It is CCGC’s sole prerogative whether any or all of this
increase is actually passed through to its customers or absorbed in the business.

8. I have reviewed reports of the Commission and other documents in the
public domain and that also were submitted by Alabama Power Company (“APCO”) as
exhibits to its answer to the complaint in Alabama Cable Telecommunications
Association, FCC P.A. No. 00-003. These reports and documents reveal that cable rates
have been steadily increasing over the years with no drop in demand.

9. The Commission recognized in its Report on Cable Industry Prices;
Statistical Report on Average Rates for Basic Service, Cable Programming and
Equipment, 12 FCC Rcd. 3239 (Jan. 2, 1997) (“Report on Cable Industry Prices™), that
from January 1990 to April 1993 (prior to cable regulation), there was an average annual
growth rate in cable rates of 8%. The Commission’s report also noted that even after
regulation (from April 1993 to November 1996), cable rates continued to rise at a 2.2%
annual rate. I have reviewed the U.S. Department of Labor, Bureau of Statistics
Consumer Price Index for cable television (Attachment T to this affidavit), and it shows

that from 1990-2000 cable rates rose an average of 5.83%.



10. In 1997-1998, the Commission reported that average monthly rates for both
regulated and unregulated cable companies rose by rates of 6.8% and 8.9%, respectively.
Report on Cable Industry Prices; Statistical Report on Average Rates for Basic Service,
Cable Programming and Equipment, 14 FCC Rcd. 8331 (May 7, 1999). The
Commission also reported that just last year, in 1999, regulated and unregulated rates
rose from 4.6% and 5.8%, respectively. Report of Cable Industry Priced; Statistical
Report on Average Rates for Basic Service, Cable Programming and Equipment, 2000
WL 767685, *2 (June 5, 2000) (“2000 Report”). Yet, Complainant Comcast reported
that in a three-month period during 1999 alone, it added 20,600 basic cable customers,
representing a 1.3% twelve month trailing growth rate. (Attachment U to this affidavit.)
During first quarter 1999, Comcast added more than 20,000 customers to its high speed
data service, and in April alone added 5,700 new digital cable subscribers (Attachment
U to this affidavit.) In 1999, basic subscriptions grew cable industry wide 1.8% to 67.3
million. (Attachment S to this affidavit, at 6) There was also an industry-wide surge in
the “new services sector.” Cable added 1.4 million high-speed data customers in 1999.
(Attachment S at 6) Digital subscriptions “increased to over 5.1 million, from just 1.4
million at year end 1998.” (Attachment S at 6) Analysts project that by 2010, there will
be 59 million digital set top boxes in the field, with 31 million cablephone subscribers
and 25 million high-speed modem users. (Attachment S at 5)

11.  The Commission’s own studies explain the counter-intuitive fact that even
as cable companies continue to increase their rates, they continue to add subscribers. The

Commission found that “[competitive status, non-urban population, and average monthly



rate[s]” are all variables which have an inverse effect on the demand for cable services.
(2000 Report at *16) As these variables increase, the demand for cable services decrease.
In the end, however, the Commission concluded that “demand for cable service is [only]
somewhat sensitive to changes in cable rates.” (2000 Report at *18) The 2000 Report
also explained that any downward pressure on the demand for cable services caused by
increased rates is more than offset by the upward momentum enjoyed by cable companies
from increase in such variables as “median household income, number of homes passed,
and number of satellite channels offered.” (2000 Report at *16) That is, as these
variables increase, the demand for cable services increases. With further improvements
and expansion, it is intuitive that cable companies are going to continue to increase rates
as they continue to provide more services and better quality. At the same time, they will
continue to add customers, expand revenues and reap more profits.

12.  The Commission recognized the trend in a recent report titled 7999
Assessment of the Status of Competition in Markets for the Market Delivery of Video
Programming. (MVCG, March 2000) at 1. (Attachment V to this affidavit at 1) The
Commission found that “[d]espite . . . increased competition, . . . cable rates rose faster
than inflation.”(Attachment V at 1) The Commission also determined that
notwithstanding the rate increases, “the cable industry continued to grow in terms of
subscriber penetration, channel capacity, the number of programming services available,
revenues, audience ratings, and expenditures on programming." (Attachment V at 2)
Cable customers are well adjusted to and undeterred by the fact that cable rates have

historically increased and will continue to do so. From the Commission reports and



studies and the other public studies, it is evident that there is little to no real likelihood
that the increase in expenses attributable to pole attachments will result in any lost
customers to cable companies.

13. According to an article in Network World Article (4/24/00), (Attachment W
to this affidavit), the top seven cable companies (which include the Complainants
Comcast and CCGC) “invested between $9 billion and $11 billion [in 1999] to upgrade
their networks.” (Attachment W at 3) “That is on top of about $6 billion they spent in
1998 (Attachment W at 3) From a prudent, business standpoint, it is difficult, if not
impossible, to perceive that these companies would take on multi-billion dollar
expansions without foreseeing incredible expansion in revenues. Revenues generated
from multi-billion dollar expansions will obviously dwarf the increase in pole attachment
fees. There is no indication in these events or historically that these multi-billion dollar
expansion efforts will be halted because pole expenses climb from less than 1% of the
cable companies’ operating expenses to as little as 4%.

14.  Paul Kagan Associates, Inc., a cable industry analyst, believes most of the
expenses for expansions are complete. (The Cable TV Financial Databook 2000, Paul
Kagan Associates, Inc., Attachment S to this affidavit) The activities of Comcast confirm
Kagan’s observations. Comcast has reported that “83% of the subscribers are in rebuilt
systems.” (Multichannel Video Compliance Guide - 11/15/99, at 8, Attachment X to this
affidavit) Paul Kagan Associates, Inc. stated, “Operators have a diminishing amount of
build-out work ahead, and they are already realizing meaningful revenues from those

services they spent so lavishly to deploy.” (Attachment S at 149) It is evident that



increases in pole attachment fees are not likely to reverse expansion already completed or
to slow down the incredible momentum cable companies currently enjoy.
V. The Cable Rate

15.  The Commission's regulation found at 47 C.F.R. §1.404(j) requires utilities
to attach to their response to a complaint the data specified at 47 C.F.R. § 1.404(j).
Although it is my understanding that Gulf is under no obligation to provide that
information because the Commission lacks jurisdiction to adjudicate this Complaint,
Attachment A provides (without waiving Gulf's jurisdictional objection) information
responsive to that regulation.

16. The Commission's Report and Order in the Matter of Amendment of Rules
and Policies Governing Pole Attachments, CS Docket No. 97-98 (the "Order"), largely
reaffirms the Commission's requirement that embedded costs be used and the
methodology that the Commission has long required for determining pole attachment
rates for cable television attachments. As shown in Appendix C-2 to the Order, the
Commission has adopted specific calculations to develop that rate (hereinafter referred to
as the "Cable Rate"), with the overall calculation essentially being Pole Investment X
Space Allocation Factor X Carrying Charge Rate. As shown by Attachment B, using
information requested by the Commission in 47 C.F.R. § 1.404(g) (see Attachment A)
and using all of the Commission's assumptions for pole height and space allocation the
Cable Rate for Gulf would have been $4.61, based upon $183.43 (Investment) X 7.41%
(space allocation) X 33.945% (carrying charge). It should be emphasized that the Order

does not allow any allocation for unusable space and does not allow pole owners to



recover cost items from all FERC accounts that are properly attributable to cable
attachments. The accounts erroneously omitted from the Commission's rate are:

FERC Capital Accounts:

360 (Land and Land Rights)

365 (Overhead Conductors and Devices) (Grounding)

368 (Line Transformers) (Arresters)

389-399 (General Plant)

FERC Operation and Maintenance ("O&M"):

580 (Operation Supervision and Engineering)

583 (Overhead Line Expenses)

588 (Miscellaneous Distribution Expenses)

590 (Maintenance Supervision and Engineering)

598 (Maintenance of Miscellaneous Distribution Plant).
As Gulf and other electric utilities have informed the Commission in previous filings
regarding pole attachments, fair allocations must be made on certain of these accounts.
In addition, and as discussed later in this affidavit, the Commission's rebuttable
presumptions regarding pole height and usable space do not reflect the actual experience
of Gulf regarding its poles.

VI. The Telecom Rate
17. Inits Report and Order In the Matter of Implementation of Section 703(E)

of the Telecommunications Act of 1996, CS Docket No. 97-151 (the "Telecom Rate
Order"), the Commission promulgated regulations governing the rates to be charged for
telecommunications attachments. For all practical purposes, the only difference from the

Cable Rate is that the Telecom Rate contains a different space allocation. Specifically,

while the Cable Rate's allocation is limited to only usable space, the Telecom Rate
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contains an additional allocation for unusable space. As shown in Attachment C to this
Affidavit, a fully phased-in Telecom Rate for Gulf would have been $17.86.

18.  As demonstrated above and by the information in Attachments B and C,
the Telecom Rate produces a rate that is nearly four times that produced by the Cable
Rate. From a cost-basis, there is no justification for this difference. Under both rates, the
attachment, regardless of whether it is used sclely to provide cable television or
telecommunications services, occupies one foot of space, and therefore both types of
attachments impose the same burden and costs upon Gulf. As discussed above, the only
appreciable difference between the two rates is that the Telecom Rate contains an
allocation of unusable space, which is appropriate because the unusable space is of equal
benefit to all attachers on the pole, regardless of the amount of usable space they occupy.
In other words, the cable companies' portion of usable space is not suspended in mid-air
but instead is supported by the unusable space. Proper ground clearance and required
spacing from other attachers cannot be maintained without this "unusable space." Indeed,
if the cable companies were to build an independent system of poles, those poles would
undoubtedly have similar amounts of unusable space, which is to say that the cable
companies would not construct a system of one-foot high poles. As such, the attachers
should bear their fair share for the costs associated with unusable space. Since the Cable
Rate does not appropriately allow for the recovery of those legitimate cost items, it does
not allow the pole owner to recover all of its costs associated with cable attachments.
Furthermore, it should be emphasized that the Cable Rate -- in all instances -- results in a

subsidy to the cable companies because there are costs associated with unusable space in
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all instances. In other words, the costs associated with unusable space will never be zero
because attachments require unusable space for safety and other reasons.
VII. Replacement Cost Attachment Charge

19. It is my understanding that there are various alternatives for determining
Jjust compensation for property that has been taken, and that a replacement cost-based
approach is only one of those means. To the extent that a cost-based approach is used,
the use of replacement cost is much more appropriate than the use of embedded cost
because the latter has little to do with the value of the property at the time that the taking
occurs, and in the present case the taking is on-going in nature. In addition, replacement
cost is more appropriate in this instance because an alternative to taking Gulf's property is
for the attacher to construct an independent system of poles, which system would
necessarily be priced at replacement cost. It is also my understanding that just
compensation should be the full and perfect value of the property taken, which (from a
cost-based perspective) should mean that all costs incurred related to the taking should be
recovered. Based upon these principles, I have developed a replacement cost-based
approach that provides a conservative estimation of what a replacement cost price should
be. Gulf's replacement cost price is based upon the formula of Pole Investment X Space

Allocation Factor X Carrying Charge Rate.

20. Pole Investment - As shown in Attachment D, the investment is based

upon the replacement cost of a bare, 40-foot pole in 1999. In addition, as discussed in the
comments made by electric utilities to the Commission previously in pole attachment

proceedings a small portion of the costs of grounds and arresters has been incorporated.
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The costs of a small portion of the grounds and arresters (4 each per mile) should
properly be included in any pole attachment rate because the grounds are needed to meet
the National Electrical Safety Code requirements and the grounds and arresters help to
protect all attaching parties in Gulf's high lightning prone service area from lightning
surges, lightning strikes, stray interference, induced voltages and power surges. Indeed,
if a cable company was to independently build/replace its own, independent system of
poles, it would unquestionably use grounds and arresters to protect its equipment and
personnel. In addition, a small portion of initial right of way clearing costs has been
included because, again, Gulf incurs such initial clearing costs in building its system. An
allocation for General Plant is also included. General Plant is similar to Administrative
and General (A&G) expenses that are already included in the Cable Rate because a
portion of the costs are attributable to distribution poles and the attachments thereon. For
example, the costs of desks, telephones, computers and buildings used by employees in
administering pole attachment contracts are recorded in General Plant. Other relevant
General Plant costs include, but are not limited to, transportation equipment used to
install and maintain distribution poles and other equipment used to move and store the
poles. Combining these elements produces a total investment of $467.84 per pole.

21.  Space Allocation Factor - As shown in Attachment D, the pole space

allocation factor is based upon Congress's recognition in the 1996 Amendments to the
Pole Attachment Act of the obvious fact that the unusable space on a pole is of equal
benefit to all parties, and thus an allocation is made for both usable and unusable space.

In addition, this factor is based upon a 40-foot pole, with 7.5 feet allocated to electric
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utility attachments, 3.0 feet for telephone company attachments, and 1 foot for cable or
telecommunications attachments. The use of a 40-foot pole is appropriate for Guilf
because, as shown in Attachment E, Gulf's average installed pole is 39.94 feet in height
based on all poles installed in 1999, further demonstrating the reasonableness of utilizing
a 40-foot average pole height. The use of 7.5 feet for power attachments and 3.0 feet for
telephone company attachments is appropriate because both dimensions are compatible
with Southern Company Distribution Construction Standards and Gulf's Joint Use
Agreements with the telephone companies. Also, according to a 100% count of all poles
in 1996 on Gulf's system to which telephone and cable company facilities are attached,
the actual average number of attachers to Gulf's poles is 2.64 (including Gulf.)) The
appropriate division of unusable space is therefore obtained by multiplying the unusable
space by a factor of 1/2.64.

22.  Carrying Charge Rate - The carrying charge rate is based upon gross

investment and incorporates all of the appropriate FERC O&M Costs and A&G accounts
that the electric utilities have previously demonstrated are properly attributable to costs
incurred due to attachments. In addition, an incremental, forward-looking cost of capital
was used due to the forward-looking nature of this methodology. The use of current
incremental capital component costs, as opposed to embedded levels, more appropriately
reflects the opportunity costs of the funds invested by a company and the prospective
alternative returns foregone by an investor. Accordingly, a company will continue to
invest in real physical assets only if the anticipated return on such investments equals or

exceeds its incremental weighted cost of capital. Thus the weighted cost of capital
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represents the minimum rate of return which must be earned to justify the investment.
Additionally, revenue and earnings predicated on the incremental weighted cost of capital
enable the achievement of the competitive returns required to successfully attract future
capital investments. Based upon these considerations, the total carrying charge rate is
27.585%. It should be noted that this carrying charge rate is lower than that found in the
Cable and Telecom rates because a gross investment as opposed to a net investment has
been used as the denominator of the pertinent calculations.

23.  As shown in Attachment F, combining these three components utilizing
replacement costs produces an annual payment for pole attachments of $38.06 per pole
based on fiscal year 1999 data.

24. It should be emphasized that this replacement cost charge is a highly
conservative number that would only begin to move Gulf towards the constitutionally
required full and perfect price, and makes no recognition of the alternative valuation
methods for determining just compensation. In addition, this replacement cost
methodology does not include, for example, any enhancement value to recognize the
linear corridor and access to Gulf's customers. This linear corridor is a clear zone having
the unique characteristics of being the proper height above ground and the proper
distance from other attachers to allow the cable companies to safely install and maintain
its cables along a continuous, unobstructed route from their point of origin all the way to
the customer's premises. This provides a network of linear corridors of tremendous value
to the cable companies. Indeed, the Affidavit of Mr. Henry J. Wise that is being filed

contemporaneously establishes that a 30% enhancement factor representing the value of
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the linear corridor that Gulf has built is appropriate. Other examples of the conservative
nature of these numbers also include the use of gross investment in determining the
carrying charge rate and the lack of compensation for the full liability of Guif's poles
being located in road rights-of-way. To the extent that someone should try to challenge
the specifics of this methodology or its individual components, recognition of these
considerations must be taken into account and that none of the alternative methodologies
for determining just compensation has been utilized.
VIII. Depreciation Study

25.  On July 7, 1998, the Florida Public Service Commission issued Order No.
PSC-98-0921-FOF-EI in Docket No. 970643-EI approving new depreciation rates for
Gulf effective January 1, 1998. Included in Attachment G is an analysis of FERC
Account 364, Poles, Towers and Fixtures from Gulf’s approved depreciation study. As
shown in that study, it was determined, among other things, that the average service life
of this category of equipment is 32 years with an average remaining life of 24 years.

IX. Internet Access

26. In his second declaration, Mr. Gregory states that “[c]ontrary to Gulf
Power’s assertions, Internet service is not available on portions of Cox Gulf Coast’s cable
systems that are attached to Gulf Power’s utility poles.” Gregory Second Declaration at 9
3. Complainants then make the bald assertion in their opposition to the motion to dismiss
that “no Internet service is available on portions of Cox Gulf Coast’s cable systems that
are attached to Gulf Power’s utility poles.” Opposition at 6. These statements are

unsupported by any evidence. The representations are at best grossly misleading, if not
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patently false. Complainants have submitted no evidence to refute the evidence already
submitted by Gulf as Exhibit 1 to the motion to dismiss. Attachment J to this affidavit
contains even more information, brochures, and pictures of billboard advertising
generated by CCGC itself that undeniably establish that CCGC is providing and
commingling Internet service with its cable services to subscribers through the
attachments on Gulf’s poles.

27.  Supplementing the information already provided in Exhibit 1 to the motion
to dismiss, Attachment H to this affidavit contains information, brochures, and pictures
of billboard advertising generated by Comcast itself that undeniably establish that
Comcast is providing and commingling Internet service with its cable services to
subscribers through the attachments on Gulf’s poles.

28.  Supplementing the information already provided in Exhibit 1 to the motion
to dismiss, Attachment I to this affidavit contains information, brochures, and pictures
of billboard advertising generated by Complainant Mediacom itself that undeniably
establish that Mediacom is providing and commingling Internet service with its cable
services to subscribers through the attachments on Gulf’s poles.

X. Document Authentication

29. I hereby verify that I am familiar with the documents attached as
Attachments A through Z to this affidavit; that they are true and correct copies of either
documents I have obtained or compiled from Complainants or their resources, documents
or reports found in the public domain, documents and records made and kept in the

regular course of business of Gulf Power Company, or documents or records compiled,
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made, or kept under my direction and supervision and that they are true and correct
copies of the documents for the purpose that they were furnished.

Affiant says nothing further.
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Michael R. Dunn

STATE OF FLORIDA )
COUNTY OF ESCAMBIA )

Michael R. Dunn, being first duly sworn, deposes and says that he has read the
foregoing Affidavit of Michael R. Dunn, and that the matters and things set forth therein
are true and correct to the best of his knowledge, information, and belief.

Sworn to and subscribed before me this f{“-_— day of August 2000.

LINDA C. WEBB % W&/a (J : Wl/(f

Notary Public-State of FL Notary Public

§® Exp: May 31, 2002
) | Comm. Exp: May 31, -
3 Y Comm. No: CC 726068 My Commission Expires: 1/}762/(/, 3/ 20O

VYF(,
ort
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. Attachment A
3rd Affidavit of Michael R. Dunn

Gulf Power Company
Response for Data and Information
Specified in 47 CFR § 1.1404(qg)
(Based On December 31, 1999 Data)

The gross investment by the utility for pole lines:

Response:

The gross investment in polesrin-

(2) The investment in crossarms and other items which do not reflect the cost of

owning and maintaining poies, if available:

Response:

$7,268,981 (utilizes Commission's 15% reduction of net pole investment).
(3) The depreciation reserve from the gross pole line investment:

Response:

The depreciation reserve from gross pole line investment is $30,148,830.

4) The depreciation reserve from the investment in crossarms and other items
which do not reflect the cost of owning and maintaining poles, if available:
Response:

See (2) above.

(5) The total number of poles: (i) Owned; and (ii) controlled or used by the utility:
Response:

()] Owned by Gulf 224,555 distribution poles
(i) Used by Guif 66,440 distribution poles
Data Response A.Doc 1

08/02/00



(6)

(7)

8

(9)

The total number of poles which are the subject to the pole attachment
agreement:

Response:

61,640 poles for Cox Communications Gulf Coast, 13,392 poles for Comcast and
11,622 poles for Mediacom, as of December 31, 1999.

The number of poles included in (6) that are controlled or used by the utility
through lease between the utility and other owner(s), and the annual amounts
paid by the utility for such rental;

Response:

None. All of the poles in specified in (6) above are owned solely by Guif Power.

The number of poles included in (6) that are owned by the utility and that are
leased to others by the utility, and the annual amounts paid to the utility for such
rental;

Response:
Not applicable.

The annual carrying charges attributable to the cost of owning a pole (these
charges may be expressed as a percentage of the net pole investment) and the
treatment of accumulated deferred taxes:

Response:

If FCC methodologies were applicable and Gulf Power Company was restricted
to their use, the annual carrying charge would be 33.945%. Concerning the
treatment of accumulated deferred taxes, the Florida Public Service Commission
has historically included deferred income taxes in the utility’s capital structure at
zero cost. Please see page 22 of Order 23573 (enclosed) from Gulf's last full
requirements rate case outlining the appropriate capital structure for the
company.

Data Response A.Doc 2
08/02/00



(10)

(11)

(12)

(13)

The rate of return authorized for the utility for intrastate service:

Response:

Gulf has computed a before tax rate of return of 7.757% using the midpoint of its
most recently approved return on equity (ROE) range of 10.5% to 12.5%.
However, a stipulation approved by the FPSC on October 28, 1999 allows the
Company to earn outside its authorized range for ROE. References enclosed:
Order PSC-99-1970-PAA-E!, dated October 8, 1999, and Order PSC-99-2131-S-
El, dated October 28, 1999.

The average amount of usable space per pole for those poles used for pole
attachments:

Response:
11.5 feet

The average amount of unusable space per pole for those poles used for pole
attachments:

Response:
28.5 feet

Reimbursements received from CATV operators for non-recurring costs:

Response:
Not applicable.

Data Response A.Doc 3
08/02/00



Supplement To
Question (9.)

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition of Gulf Power Company DOCKET NO. 89134S5S-EI
for an increase in its rates and

)
)
charges. ) ORDER NO. 23573
)
)

ISSUED: 10/3/90

The following Commissioners participated in the disposition of
this matter:

MICHAEL McK. WILSON, Chairman
THOMAS M. BEARD
BETTY EASLEY
GERALD L. GUNTER

Pursuant to duly given notice, the Florida Public Service
Commission held public hearings in this docket on April 5, 1990, in
Panama City, Florida; April 4, 1990, in Pensacola, Florida; and
June 11 through June 21, 1990, in Tallahassee, Florida. Having
considered the record herein, the Commission now enters its final
order. .

APPEARANCES: G. EDISON HOLLAND, JR. and JEFFREY A. STONE,
Esquires, Beggs and Lane, P. O. Box 12950,
Pensacola, Florida 32576

on behalf of Gulf Power Company

JACK SHREVE and STEPHEN C. BURGESS, Esquires,
Office of the Public Counsel, c¢/o The Florida
Legislature, 111 West Madison Street, Room 812,
Tallahassee, Florida 32399-1400

t c ens o s e o ida

GARY A. ENDERS, Major, USAF, HQ USAF/ULT, Stop 21,
Tyndall AFB, Florida 32403-6001
t e Vi e

JOSEPH A. McCGLOTHLIN and JOHN W. McWHIRTER, JR.,
Esquires, Lawson, McWhirter, Grandoff & Reeves, 522
East Park Avenue, Suite 200, Tallahassee, Florida
32301

be o i exrve

RONALD C. LaFACE and WILLIAM L. HYDE, Esquires,
Roberts, Baggett, LaFace and Richard, P. O. Drawer
1838, Tallahassee, Florida 32302

on behalf of the Florida Retajl FPederation

DOCUMENT KUHSER-DATS
08925 G0 -3 %
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ORDER NO. 23573
DOCKET NO. 891345-EI
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rated utility bonds as reported by Moody's Bond Survey, July 16,
1990.

C. Capital Structure Reconciliation

We require that there be a reconciliation of the rate base and
the capital components which support the rate base. In order to
determine the appropriate overall cost of capital for which the
utility will be allowed to earn a return, several adjustments must
be made to the capital structure as presented by the utility in its
minimum f£iling requirements. First, as all parties agree, the
preferred stock balance is to be presented net of discounts,
premiums, and issuance expenses. The effect on capital structure
is to reduce the preferred stock balance by $948,000 and to
increase the common equity balance by $948,000.

Next, we believe all non-utility investment should be removed
directly from equity when reconciling the capital structure to rate
base unless the utility can show, through competent evidence, that
to do otherwise would result in a more equitable determination of
the cost of capital for regulatory purposes. In the case of Gulf,
we believe that the non-utility investments should be removed from
equity. This will recognize that non-utility investments will
almost certainly increase a utility's cost of capital since there
are very few investments that a utility can make that are of equal
or lower risk. Removing non-utility investments directly from
equity recognizes their higher risks, prevents cost of capital
cross-subsidies, and sends a clear signal to utilities that
ratepayers will not subsidize non-utility related costs.

We believe that specific adjustments should be made to the tax
components of the capital structure. We have specifically
identified the effects of the rate base adjustments for the navy
house, the Tallahassee office, Leisure Lakes, unamortized rate case
expense, and Plant Scherer, including the plant acquisition
adjustment, and have decreased the average balance of accumulated
deferred income taxes by $5,877,000 and of investment tax credits
by $2,402,000. The remaining amount of these rate base adjustments
are then reconciled over all investor sources and customer
deposits. :

All other adjustments to rate base are on a pro rata basis
over all sources of capital. We believe the remaining adjustments
should be removed at the company's overall cost of capital.

Based upon the rate base/capital structure reconciliation that
we discussed above and our review of the record of the cost rates
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and capital components, the appropriate capital structure for Gulf
Power is as follows:

COMPONENT AMOUNT PERCENT OF COST WEIGHTED
TOTAL CAPITAL RATE COST

Long Term Debt : 311,950 36.22% 8.72% 3.16%
Short Term Debt 3,971 0.46% 8.00% 0.04%
Preferred Stock 51,358 5.96% 7.75% 0.46%
Customer deposits 14,134 1.64% 7.65% 0.13%
Common Equity 264,857 30.76% 12.55% 3.86%
Accumulated Deferred 175,796 20.41% 0.00% 0.00%
Income Taxes -

Deferred ITC -~ Zero Cost 823 0.10% 0.00% 0.00%
Deferred ITC -~ Weighted Cost 38,270 4.44% 10.26% 0.46%
861,159 100.00% 8.10%

b -, ] E ——————+

For a complete breakdown of Gulf's 13-month average capital
structure see Attachment 2.



Gulf Power Company
Environmental Cost Recovery Clause

Calculation of Revenue Requirement Rate of Return

Line Capital Component

00 1 O A W

\O

10
11
12
13

14
15
16

Bonds

Short-Term Debt
Preferred Stock
Common Stock
Customer Deposits
Deferred Taxes
ITC-3%
ITC-Other

Total

ITC Component:
Debt

Equity-Preferred
-Common

6y

Jurisdictional
Rate Base

($000°s)

311,950
3,971
51,358
264,857
14,134
175,796
823
38,270

861,159

311,950

51,358
264.857
628.165

@

1990 Test Year Ratio

%

36.2244
0.4611
5.9638

30.7559
1.6413

20.4139
0.0956
4.4440

100.0000

49,6605
8.1759
42.1636
100.0000

(&) G

Cost Weighted Requirement Requirement

Rate Cost Rate

% %
8.72 3.1588
8.00 0.0369
1.75 0.4622

11.50 3.5369
7.65 0.1256
9.81 0.4361

1.7565

8.72 4.3304
1.75 0.6336
11.50 4.8488
9.8128

Breakdown of Revenue Requirement Rate of Return between Debt and Equity:
Total Debt Component (Lines 1, 2, 5, and 10)

Total Equity Component (Lines 3, 4, 11, and 12)
Total Revenue Requirement Rate of Return

Notes:
From Order 23573 dated 10/3/90 from Gulif’s last rate case
Column (1) / Total Column (1)
From Order 23573 dated 10/3/90 from Gulf’s last rate case, except ROE is 11.50% based on
action by the FPSC at the 10/5/99 agenda conference
Column (2) x Column (3)
For equity components: Column (4)/ (1-.38575); 38.575% = effective income tax rate
For debt components: Column (4)

6]
2
3

Q)
&)

©®

Column (5)/ 12

Effective Tax Rate:

capstruc99.xls

38.575

(5) (6)
Monthly
Revenue Revenue
Rate Rate
% %
3.1588
0.0369
0.7525
5.7581
0.1256
0.5890
10.4209 0.8684
0.1924
0.0458
0.3508
0.5890
3.5137 0.2928
6.9072 0.5756
10.4209 0.8684

Revenue Expansion Factor:

FPSC Assessment Fee
Gross Receipts Tax

100.0000
0.0720
1.5000

98.4280

1.01597

5/4/00



Supplement To
Question (10.)

BEFORE THE FLORIDA =UBLIC SERVICEZ COMMISSION

In re: Investigation into the DOCKET NO. 9502S0-E
earnings and authorized return
on equity of Gulf Power Company.

In re: Petition for a full DOCKET NO. 890947-2
revenue reguirements rate case ORDER NO. PSC-89-2131-S-EI
for Gulf Power Company by the ISSUED: Octcber 28, 1999
Citizens of the State of

Florida.

The following Commissioners participated in the disposition of
this matter:

JOE GARCIA, Chairman
J. TERRY DEASON
SUSAN F. CLARK

B. LEON JACCOBS, JR.

OBDER APPROVING STIPUILATION, WITHDRAWING PAA ORDER,
AND CLOSING DOCKETS

BY THE COMMISSION:

I. CASE BACKGROUND

By Order No. PSC-99-1047-PAA-EI, issued on May 24, 19899, in
Docket No. 990250-EI, we approved a three year regulatory incentive
plan for Gulf Power Company (Gulf or the Company). This Order
addressed, among other things, Gulf’s regulatory assets and
authorized return on equity (ROE). Order No. PSC-99-1047-PAA-EI
was protested by the Coalition for Equitable Rates (Coalition) on
June 14, 1999. On July 22, 1999, the Office of Public Counsel
(OPC) filed a Petition for a Full Revenue Requirements Rate Case
for Gulf Power Company. This Petition was assigned Docket No.
990947-EI. '

In Docket No. 990947-EI, on Octeober 1, 1999, OPC, Gulf, FIPUG,
and the Coalition filed a Stipulation and Settlement (Stipulation)
that resolves the issues raised in that docket. In Docket No.
990250-EI, on October 1, 1999, the Coalition and Gulf filed a Joint
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Request that Dockets be Terminated and Closed to Further Action.
This Order addresses these two filings.

II. STIPULATION 2ND SETTLEMENT

In summary, the Stipulation, which is attached to this Order
as Attachment A and is incorporated herein by reference, requires
that:

1. base rates be reduced by $10 million per year, effective 30
days following the vote of the Florida Public Service Commission
(Implementation Date);

2. revenues between certain levels will be shared by Gulf and
its customers, on a one-third/two-thirds basis respectively,
beginning Octocber 1, 1999 and ending sometime during 2002;

3. revenues :in excess of the sharing level will be refunded
entirely to Gulf’s customers;

3. Gulf will have the discretion to reccrd an additional
accrual of up to $5 million per year to its Property Insurance
Reserve and up to $1 million per year to reduce the accumulated
balance of the defarred return on the third f£loor of the corporate
offices;

4. if Gulf’s achieved return on equity is outside the
authorized range, then the revenue sharing mechanism is intended to
be the appropriate and exclusive mechanism to address that
circumstance; and,

5. the parties will not seek any additional rate decrease or
increase in Gulf’s base rates or charges.

Paragraph 2 addresses the up-front reduction in base rates and
Paragraph 4 addresses the allocation of any refunds pursuant to the
sharing mechanism. Under the Stipulation, both refunds are to be
allocated on an energy basis. While it has been suggested that
allocating the reduction on a demand and energy component better
matches the way dollars are collected through base rates, we

————rerognize that the reduction in the base rate energy charge for all

Loy i 1593

custome*s is administratively quicker to implement and more easily
explained to customers. Similarly, since any shared revenue
credits are to be shown as a separate line item on the bill,

i
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allocating these dollars on an energy basis makes the credit easier
for the customers to relate to the other charges on their bill.

We recognize that at the conclusion of a full rate case, a
greater reduction is possible. However, that would be after eight
to twelve months, and is not guaranteed. In addition to the $10
million annual rate reduction, there is the potential for further
credits under the revenue sharing plan.

By the terms of the Stipulation, the parties waive any right
to contest Gulf’s earnings should Gulf achieve a level of earnings
outside its authorized range. However, we maintain our authority
to review Gulf’s earnings during the period of the Stipulation.

Paragraph 6 of the Stipulation states:

Gulf Power Company’s authorized return on equity range is
not altered as a result of this Stipulation and
Settlement and no party to this Stipulation- and
Settlement will seek a change in the authorized return on
equity range to be effective until after the Expiration
Date; it being understood that during the term extending
from the Implementation Date through the Expiration Date
the achieved return on equity may, from time to time, be
outside the authorized range and the sharing mechanism
herein described is intended to be the appropriate and
exclusive mechanism to address that circumstance.
(Emphasis added.)

In Florida, the historical use of the authorized return on
equity (ROE) is to compare a utility’s achieved return to its
authorized return. If a utility earns above the top of the range
of its authorized return, then it is over earning. The
overearnings can be quantified in dollars using the top of the
range of the authorized ROE. The Commission then dispeses of the
overearnings through rate reductions, offsets with regulatory
assets, or another way. '

This Stipulation will alter the relationship between ROE and
excess earnings. With the Stipulation, the revenue sharing
mechanism is the sole methodology for addressing excess earnings,
i.e., earnings above the top of the authorized range. With the
sharing mechanism, Gulf could earn above to top of its authorized
range for ROE. Therefore, this Stipulation requires a fundamental
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change in its traditional rate base and rate of return regulation.
The Stipulation is essentially based on revenues, not earnings.

We have approved other sharing plans. In Docket No. 88006%9-
TL, the Commission approved a rate stabilization plan for Southern
Bell. This plan had a sharing mechanism in which revenues were
shared between customers and sharehovlders from the point at which
earnings exceeded the top of the range for ROE. The proposed
Stipulation presented by Gulf, OPC, et al, could allow earnings to
exceed the authorized ROE and be retained entirely by shareholders.

This will depend on Gulf’s revenues and how those revenues are
measured. '

We have considered the impact of a stipulation on our
jurisdiction in Order No. PSC-94-0172-FOF-TI, issued February 11,
1994, in Docket No. 920260-TL. In part, we stated:

The text of the Settlement contains numerous references
that purport to require us to act, to refrain from
acting, or to otherwise restrict our actions in some
manner, or seek action for which we have no authority.
Generally, such attempts to bind us to a specified future
course of action by adoption of the Settlement must fail
as a matter of law. See, e.g., United Telephone Company
v. Public Service Commission, 496 So.2d 116, 118 (Fla.
1986), (parties to a contract cannot confer
jurisdiction). Similarly, parties cannot by contract or
agreement limit or require our exercise of jurisdiction.

It is our statutory responsibility to ensure that
Southern Bell’s rates, charges, and practices are fair,
just, and reasonable. See Sections 364.01(2), 364.03,
and 364.14, Florida Statutes. The terms of a contract
for the rendering of a service of a public nature are
subject to governmental authority. State rel Ellis v.
Tampa Waterworks Co., 48 So. 639 (Fla. 1909).

When we approve a stipulation between parties, the
provisions of the stipulation become part of our orxder.
However, we cannot, by ocur own order, require or preclude
a future Commission from carrying out its mandate. This
is analogous to the principle that in adopting
legislation, the legislature is not bound by actions of
prior legislatures nor can it bind future legislatures.

The question of the Commission being precluded from
acting was last addressed in Docket No. 880065-TL.



ORDER NO. PSC-99-2131-5-:2I
DOCKETS NOS. 990250-2I, 990947-:=I

PAGE

<

-~

There, Southern Rell argued that, in approving the
parameters of the Plan, we committed to leave the Plan as
is, absent some precipitous change in circumstances.
Several parties had argued that, because the cost of
equity capital had fallen, certain amounts of revenue
Should be held subject to refund, pending the ocutcome of
the upcoming rate case. We concluded that regardless of
the Plan’s silence on whether it could be modified due to
changes solely in the cost of equity capital and
regardless of our prior approval of the Plan, we were not
precluded from acting, if the public interest so
required. See Order No. PSC-92-0524-FOF-TL, issued June
18, 19%2. -

The Commission, even if it so desired, cannot be bound to
a specific course of action through the approval of a
stipulation. As we stated in Docket No. 890216-TL:

[Wle do not possess the legal capacity of a private party
to enter into contracts covering our statutory duties.
Indeed, we cannot abrogate -- by contract or otherwise --
our authority to assure that our mandate from the
Legislature is carried out. As a result, we may not bind
the Commission to take or forego action in derogation of
our statutory obligations.

ee Order No. 22352, issued December 29, 15989.

The parties are without authority to confer or preclude
our exercise of jurisdiction by agreement. In our view,
any such provisions in the Settlement are not fatal
flaws; they are simply unenforceable against the
Commission and are void ab_initio. The parties cannot
give away or obtain that for which they have no
authority. We note that, consistent with our discussion
above, the parties commented during our agenda conference
that there was no intent to restrict in any fashion the
Commission’s responsibility or legal authority.

While it is clear that we cannot be precluded from
carrying out our statutory mandate by approving this
Stipulation, we also understand that should we find it
necessary in the future to alter the regulatory
provisions we are now approving, such changes could be
the basis for a party to the Settlement to abrogate the
prospective portions of the agreement.

Order No. PSC-94-0172-FOF-TL at pages 5, 6.
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authorized return on equity.

The following Commissioners participated in the disposition of
this matter:

JOE GARCIA, Chairman
J. TERRY DEASON
SUSAN F. CLARK

E. LEON JACOBS, JR.

NOTICE QOF PROPOSED AGENCY ACTION
ORDER APPROVING GULF POWER COMPANY'’S
REQUEST FOR REDUCTION TO AUTHORIZED RETURN ON EQUITY

BY THE COMMISSION:

NOTICE is hereby given by the Florida Public Service
Commission that the action discussed herein is preliminary in
nature and will become final unless a person whose interests are
substantially affected files a petition for a formal proceeding,
pursuant to Rule 25-22.029, Florida Administrative Code.

By Order No. PSC-99-1047-PAA-EI, issued on May 24, 1999, in
Docket No. 990250-EI, we approved a three year regulatory incentive
plan for Gulf Power Company (Gulf or the Company). This Order
addressed, among other things, Gulf’s regulatory assets and
authorized return on equity (ROE). Order No. PSC-99-1047-PAA-EI
was protested by the Coalition for Equitable Rates (Coalition) on
June 14, 1999. On July 22, 1999, the Office of Public Counsel
(OPC) filed a Petition for a Full Revenue Requirements Rate Case
for Gulf Power Company. This Petition was assigned Docket No.
990947-EI.

In Docket No. 3990947-EI, on Octcber 1, 1999, OPC, Gulf, the
Florida Industrial Power Users Group (FIPUG), and the Coalition
filed a Stipulation and Settlement (Stipulation) that resolved all
the issues raised in that Docket and in Docket No. 990250-EI. We
approved the Stipulation at the October 5, 1999, agenda conference.
Also on October 1, 1999, Gulf filed the instant Request for
Approval of Prospective Reduction to Authorized Return on Equity.
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In ita petition, Gulf reguests the Ccmmission approve its
unilaceral request for 2 prcspective reduc:tien in the Cempany’s
authorized return on equity (ROE) ranges. Although the parties to
the Stipulation and Settlement filed in Docket No. 550947-EI were
not able to reach an agreement on a new autiworized ROE range for
the Company, the Stipulaticn expressly allows Gulf to voluntarily
agree to lower its authorized RCE on a prcspective basis for the
term of the Stipulation. All of the parties to the Stipulatien
lave agreed that they will not object to or otherwises seek tec
modify GQulf’s voluntary reducticn.

In its petiticn, Gulf prcposes that:

Effective on the Implementaticn Date of the Stipulation
and Sesttlement in Docket No. 990947-ZI, Gulf Power's
authorized return on equity range on a prespective baasis -
for the term extending from the Implementation Date
through the Expiraticn Date as defined in the Stipulation
and Settlement will be 10.50% to 12.50% with a midpoint
of 11.50% Zor all regulatory purposes.

The Company’s current ROE range of 11.0% tc 13.0% with a midpeint
of 12.0% was approvad in Order No. PS8C-93-0771-FOF-EI issuad May

20, 1933,

The proposed ROE midpoint of 11.5% might not be the midpoint
that would be approved after a hearing. Hcwever, the benefits to
customars of a lower ROE are numercus. This unilateral reduction
is a movement in a directicn favorable to the ratspayers. In the
interest of regulatory efficiency and cost savings, we approve an
authorized ROE range cf 10.5% tc 12.5% with a midpoint of 11.5% for
Gulf Power Company for any and all regulatery purposes for the term
cf the Stipulatien.

Gulf asks that we approve ita proposed unilateral reduction as
final agency action. In ite requeest, Gulf states: :

In Order No. 18340 issued October 26, 1987 in Docket No.
870850-EI, the Commission accapted a similar proposal by
Gulf Power through the issuance of a final Order without
the necessity of a hearing. As part of this proeposal,
Gulf Power Company requests that the Commission issue a
final order in the same manner that was used by the
Commission in Docket No. 870890-EI.

We do not believe Gulf'’e request comports with the
requiremente of Florida Administrative Law. It is axiomatic that
kefcre an agency subject te the resgquirements af Chapter 120,
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Florida Statutes, takes final action, it must afford persons whose
substantial interests are affected a point of entry to an
administrative hearing. A decision to lower a utility’s ROE for
all regulatory purposes (as proposed here by Gulf) is final action.
Thus, persons whose substantial interests are affected have a right
to a hearing. Gulf’s request is not consistent with that right.

The instant case is distinguishable from that referenced by
Gulf in its petition. By Order No. 18430, issued October 26, 1987,
in Docket No. 870830-EI, the Commission approved a unilateral
proposal to reduce ROE in connection with Rule 25-14.003, Florida
Administrative Code (the tax savings rule), and the calculation of
Allowance for Funds Used During Construction (AFUDC) rates to be
effective in 1988. The two actions described in that Order are of
an interim and/or preliminary nature, with a point of entry
available in a subsequent proceeding. That is not the case with
the instant proposal. It appears that Order No. 18430 was issued
without any Notice of Further Proceedings or Judicial Review.
Thus, the characterization of that Order as a final order is
debatable. :

We recognize that the parties in Docket No. 990947-EI have, by
the stipulation in that docket, waived any right to challenge or
modify Gulf’s voluntary ROE reduction. However, there may be other
persons whose substantial interests are affected who have a right
to a hearing on Gulf’s proposal. Accordingly, we approve this
request as proposed agency action.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that Gulf
Power Company’s Request for Reduction to Authorized Return on
Equity is approved.

ORDERED that the prOVleons of this Order, issued as proposed
agency action, shall become final and effective upon the issuance
of a Consummating Order unless an appropriate petition, in the form
provided by Rule 28-106.201, Florida Administrative Code, is
received by the Director, Division of Records and Reporting, 2540
Shumard Oak Boulevard, Tallahaseee, Florida 32399-0850, by the:
close of business on the date set forth in the “Notice of Further
Proceedings” attached hereto. It is further

ORDERED that in the event this Order becomes final, this
Docket shall be closed.

By ORDER of the Florida Public Service Commission this 8th
day of October, 1999.
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[s/ Blaneca S. Bayd
BLANCA S. BAYO, Director
Divisicn of Receords and Repeorting
This 1s a faceimile ccpy. A signed
copy of the crder may be obtained by
calling 1-850-413-6770.

(SEAL)

RVE

OTICE C BE CEEDING

The Florida Public Service Commisasion is required by Section
120.869(1), Florida Statutes, to notify parties of any
administrative hearing that is available under Section 120.57,
Florida Statutes, as well as the procedures and time limits that
apply. This notice should not be construed to mean all requests
for an administrative hearing will be granted or result in the
relief sought.

Mediatiesn may be available on a case-by-case Lasis. If
mediation is conducted, it deces not affect a substantcially
interested person's right te a hearing.

The accion propesed herein ie preliminary in nature. Any
perazon whose substantial intereste are affected by the action
propcsed by this order may file a petition for a formal proceeding,
in the form provided by Rule 28-106.201, Florida Administrative
Code. This petition must ke received by the Director, Division of
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee,
Florida 32399-0850, by the close of businasss on October 29, 19995.

In the absence of such a petition, this order shall become-
final and effactive upon tha issuance of a Consummating Order.

Any cbjection or protest filed in this docket before the
iseuance date of this order is considered abandoned unless it
satisfies the foregeing conditions and is renewed within the
specified protest pericd. ‘



Name of Respondent This Report Is: _ Date of Report Year of Report
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STATEMENT OF iINCOME FOR THE YEAR

1. Report amounts for accounts 412 and 413, Revenue and Expenses from Utility Plant Leased to Others, in another Utility column (i,
k, m, 0} in a similar manner to a utility department. Spread the amount(s) over Lines 02 thru 24 as appropriate. Inciude these amounts
in columns (c) and (d) totals.

2. Report amounts in account 414, Other Utility Operating income, in the same manner as accounts 412 and 413 above. ™

3. Report data for lines 7,9, and 10 for Natural Gas companies using accounts 404.1, 404.2, 404.3, 407.1 and 407.2.

4. Use pages 122-123 for important notes regarding the statement of income or any account thereof.

5. Give concise explanations conceming unsettled rate proceedings where a contingency exists such that refunds of a material amount
may need to be made to the utility’s customers or which may result in a material refund to the utility with respect to power or gas
purchases. State for each year affected the gross revenues or costs to which the contingency relates and the tax effects together with
an explanation of the major factors which affect the rights of the utility to retain such revenues or recover amounts paid with respect to
power and gas purchases.

6. Give concise explanations conceming significant amounts of any refunds made or received during the year

Line Account (Ref.) TOTAL
No. Page No. Current Year
(a) (b)
1{UTILITY OPERATING INCOME |
2| Operating Revenues (400) 300-301
3| Operating Expenses
4| Operation Expenses (401) 320-323 360,286,172
5{Maintenance Expenses (402) 320-323 57,286,304
6 | Depreciation Expense (403) 336-337 62,114,162 60,319,792
7| Amort. & Depl. of Utility Plant (404-405) 336-337 4,583,810 4,637,116
8 Amort. of Utility Plant Acq. Adj. (406) 336-337
9] Amort. Property Losses, Unrecov Plant and Regulatory Study Costs (407)
10} Amort. of Conversion Expenses (407)
11| Regulatory Debits (407.3)
12](Less) Regulatory Credits (407.4)
13| Taxes Other Than income Taxes (408.1) 262-263 51,781,606| 51,461,681
14|income Taxes - Federal (409.1) 262-263 33.164,538[ 33,488,380
15 - Other (409.1) 262-263 5,115,838| 5,165,620
16| Provision for Deferred Income Taxes (410.1) 234, 272-277 19,240,853] 21,223,675
17| (Less) Provision for Deferred income Taxes-Cr. (411.1) 234, 272-277 25,691,401 25,788,197
18} Investment Tax Credit Adj. - Net (411.4) 266 -1,832,136 - -1,832,136
19](Less) Gains from Disp. of Utility Plant (411.6) 100,819
20| Losses from Disp. of Utility Plant (411.7) 57,616
21|(Less) Gains from Disposition of Allowances (411.8) 277,215 3,952,368
22| Losses from Disposition of Allowances (411.9)
23} TOTAL Utility Operating Expenses (Enter Total of lines 4 thru 22) 586,766,854 562,252,836
24]Net Utit Oper inc (Enter Tot line 2 less 23) Carry fwd to P117 line 25 87,331,659 88,264,709

FERC FORM NO. 1 (ED. 12-96) Page 114
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This Report Is:
(1) [_)'_(ﬁ’?\n Original
(2) A Resubmission

Date of Report
(Mo, Da, $go

04/30/2000

Year of Report
Dec. 31, 1999

STATEMENT OF INCOME FOR THE YEAR (Continued)

pages 122-123.

resulting from settlement of any rate proceeding affecting revenues received or costs incurred for power or gas purchases, and a
summary of the adjustments made to balance sheet, income, and expense accounts.
7. If any notes appearing in the report to stockholders are applicable to this Statement of Income, such notes may be included on

B. Enter on pages 122-123 a concise explanation of only those changes in accounting methods made during the year which had an
effect on net income, including the basis of allocations and apportionments from those used in the preceding year. Also give the

approximate dollar effect of such changes.
9. Explain in a footnote if the previous year’s figures are different from that reported in prior reports.
10. if the columns are insufficient for reporting additional utility departments, supply the appropriate account titles, lines 2 to 23, and
report the information in the biank space on pages.122-123 or in a footnote.

ELECTRIC UTIUTY

GAS UTILITY

OTHER UTILITY

Previous Year

Current Year
0]

Previous Year

1
) 7 I N N S
2
380,736,466 360,286,172 4 ‘
57,830,333 57,286,304 5
62,114,162 60,319,792 6
4,583,810 4,637,116 7
8
9
10
11
12
51,781,606 51,461,681 13
33,164,538 33,488,380 14
5,115,838 5,165,620 15
19,240,853 21,223,675 16
25,691,401 25,788,197 17
-1,832,136 -1,832,136 18
100,819 19
57,616 20
277,215 3,952,368 21
22
586,766,854 562,252,836 23
87,331,659 88,264,709 24

FERC FORM NO. 1 (ED. 12-96)
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Name of Respondent
Gulf Power Company

(1)
@)

This Report Is:

An Original
A Resubmission
SUMMARY OF UTILITY PLANT AND ACCUMULATED PROVISIONS

Date. ofT’leport
(Mo, Da, Yr1)

04/30/2000

Year of Report
Dec.31, _1999

FOR DEPRECIATION. AMORTIZATION AND DEPLETION

Line
No.

Classification

(a)

Total
{b)

Utility Plant

in Service

Plant in Service (Classified)

1,813,604,499

Electric
(c)

1,813,604,499

Property Under Capital Leases

Plant Purchased or Soid

Completed Construction not Classified

31,305,624

31,305,624

Experimental Plant Unclassified

Total (3 thru 7)

1,844,910,123|

1,844,910,123

olo]~w]lo]oa]salw]v] -

Leased to Others

ey
o

Heild for Future Use

3,148,255

3,148,255|

-
-

Construction Work in Progress

34,164,042

34,164,042

12

Acquisition Adjustments

5,605,276)

. 5,605,276,

13

Total Utility Plant (8 thru 12)

1,887,827,696)

1,887,827,696

14

Accum Prov for Depr, Amort, & Depl

821,970,172

821,970,172

15

Net Utility Plant (13 less 14)

1 Im’857'524

16

Detail of Accum Prov for Depr, Amort & Depl

17

In Service:

1,065,857,524

18

Depreciation

19

Amort & Depl of Producing Nat Gas Land/Land Right

Amort of Underground Storage Land/Land Rights

Amort of Other Utility Plant

Total In Service (18 thru 21)

Leased to Others

Depreciation

Amortization and Depletion

Total Leased to Others (24 & 25)

Held for Future Use

Depreciation

Amortization

Total Held for Future Use (28 & 29)

Abandonment of Leases (Natural Gas)

Amort of Plant Acquisition Adj

BI8| 28| B BNV R RIBININS

Total Accum Prov (equals 14) (22,26,30,31,32)

821,970,172

821,970,172

FERC FORM NO. 1 (ED. 12-89)

Page 200
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SLECTRIC PLANT iN iERVICE {Account 101, 102, 103 and 106) (Continued)
Cne Account — _Baiance
No." Beginning of Year
(a) (b

40 | (3486) Misc. Power Plant Equipment

41 | TOTAL Cther Prod. Plant (Enter Total of lines 34 thru 40)
TOTAL Prod. Plant (Enter Total of lines 15, 23, 32, ang 41)
3. TRANSMISSION PLANT

(350) Land and Land Rights

(352) Structures and improvements

(353) Station Equipment

(354) Towers and Fixtures

(355) Poles and Fixtures

(356) Overhead Conductcrs and Devices

(357) Underground Conduit

(358) Underground Conductors and Devices

(359) Roads and Trails

TOTAL Transmission Plant {Enter Total of lines 44 thru 52)
4. DISTRIBUTION PLANT

(360) Land and Land Rights PRis™
(361) Structures and Improvements - ‘ONYP’ >
(362) Station Equipment PR
(363) Storage Battery Equipment P e N
(364) Poles, Towers, and Fitures  _ 2( 552> AT
(365) Overhead Conductors aad Peyices™ o >

(366) Underground CofBuif- > ~ W7

(367) Underground Conductors and Deyibés

(368) Line Transformers

(369) Services

(370) Meters

(371) installations on Customer Premises

(372) Leased Property on Customer Premises

(373) Street Lighting and Signai Systems

TOTAL Distribution Plant (Enter Total of lines 55 thru 68)

5. GENERAL PLANT

(389) Land and Land Rights

(390) Structures and improvements

(391) Office Fumiture and Equipment

74 {(392) Transportation Equipment

75 1(393) Stores Equipment

76 |(394) Tools, Shop and Garage Equipment

77 | (395) Laboratory Equipment

78 {(396) Power Operated Equipment

79 1(397) Communication Equipment

80 | (398) Miscellaneous Equipment

81 | SUBTOTAL (Enter Total of lines 71 thru 80)

(399) Other Tangibie Property

TOTAL General Plant (Enter Total of lines 81 and 82)

TOTAL (Accounts 101 and 106)

{102) Ejectric Plant Purchased (See Instr. 8)

86 | (Less) (102) Electric Plant Sold (See instr. 8)

87 { (103) Experimentai Plant Unclassified

88 | TOTAL Electric Plant in Service (Enter Total of lines 84 thru 87)
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ELECTRIC PLANT IN SEHVICE {Account 101, 102, 103 and 106) (Continued)

= s e —— S —————— |
Retirements Adjustments Transters Balance at
End of Year

Dec. 31, 1999

FEiC FORM NO. 1 (ED. 12-85)




Name of Respondent This Report is:

Gulf Power Company @)

(1) [X]JAn Original
DA Resubmission

Date of Report
(Mo, Da, Yl"))o

04/30/2000

Year of Repont
Dec.31, 1999

ELECTRIC OPERATION AND MAINTENANCE EXPENSES (Continued)

if the amount for previous year is not derived from previously reported figures. explain in footnote.

Line
No.

Account
(a)

éaaz('égvg;,

104

3. DISTRIBUTION Expenses (Continued)

105

(581) Load Dispatching

106

(582) Station Expenses

107

(583) Overhead Line Expenses

108

(584) Underground Line Expenses

109

(585) Street Lighting and Signal System Expenses

110

(586) Meter Expenses

111

(587) Customer Installations Expenses

112

(588) Miscetllaneous Expenses

113

(589) Rents

114

TOTAL Operation (Enter Total of lines 103 thru 113)

115

Maintenance

116

(590) Maintenance Supervision and Engineering

117

(591) Maintenance of Structures

118

(592) Maintenance of Station Equipment

119

{593) Maintenance of Overhead Lines

120

(594) Maintenance of Underground Lines .

121

{595) Maintenance of Line Transformers PN P

122

(596) Maintenance of Street Lighting and Signal Systems (Y>>

123

(597) Maintenance of Meters <WNE 7 o

124

125

(598) Maintenance of Miscellaneous Wt - —D D
TOTAL Maintenance (Enter Total of Ji 124) _ G\

126

TOTAL Distribution Exp (Enter YataboPiihes 114 ang(es) L™

127

4. CUSTOMER ACC BXPENSES. W\\\J ~

128

Operation <)

129

(901) Supervision '

130

(902) Meter Reading Expenses

131

(903) Customer Records and Collection Expenses

132

(904) Uncollectible Accounts

133

(905) Miscellaneous Customer Accounts Expenses

134

TOTAL Customer Accounts Expenses (Total of lines 129 thru 133)

135

5. CUSTOMER SERVICE AND INFORMATIONAL EXPENSES

136

Operation

137

(907) Supervision

138

(908) Customer Assistance Expenses

139

(909) Informational and Instructional Expenses

140

(910) Miscellaneous Customer Service and Informational Expenses

141

TOTAL Cust. Service and Information. Exp. (Total lines 137 thru 140)

142

6. SALES EXPENSES

143

Operation

144

(911) Supervision

145

(912) Demonstrating and Selling Expenses

146

(913) Advertising Expenses

147

{916) Miscellaneous Sales Expenses

148

TOTAL Sales Expenses (Enter Total of lines 144 thru 147)

149

7. ADMINISTRATIVE AND GENERAL EXPENSES

150

Qperation

151

(920) Administrative and General Salaries

152

(921) Office Supplies and Expenses

153

(Less) (922) Administrative Expenses Transferred-Credit

Amount for
Prevnczuis Y%ar
c

~

FERC FORM NO. 1 (ED. 12-93) Page 322
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ELECTRIC OPERATION AND MAINTENANCE EXPENSES (Continueq)

If the amount for orevious year is not derived from previousiy reported figures, explain in footnote.

Account
(a)

Line
No.

or
ear

Amount
Pravious

(c)

t
Year

cAmoun
urrent
(b)

154 |7. ADMINISTRATIVE AND GENERAL EXPENSES (Continued)

155 {(923) Qutside Services Employed

156 | (924) Property Insurancs

157 {(925) Injuries and Damages

158 {(926) Emplovee Pensions and Benefits

159 | (927) Franchise Requirements

160 | (928) Regulatory Commission Expenses

161 |(929) (Less) Duplicate Charges-Cr.

162 |(930.1) General Advertising Expenses

163 {(930.2) Miscellaneous General Expenses

164 {(931) Rents

165 | TOTAL Operation (Enter Total of lings 151 thru 164)

166 | Maintenance

167 | (935) Maintenancse of General Plant

168 | TOTAL Admin & General Expenses (Total of fines 165 thru 167)

169 | TOTAL Elec Op and Maint Expn (Tot 80, 100, 126. 134, 141, 148, 168)

-
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 NIAMER E?‘ELEC@&D?ETMENT EMPLOYEES

1. The data on number of em \should be

for the payroll pericd endj to O 1, br any
payroll period ending befo§ a ctober 31.
2. If the respondent’s payroll for ¥te reporting period
lincludes any special construction personnei, include such
employes on line 3, and show the number of such special

fha"

construction employees in a footnote.

3. The number of employees assignable to the electric
department from joint functions of combination utilities may
be determined by estimate, on the basis of employee equi-
valents. Show the estimated number of equivalent employees
attributed to the electric department from joint functions.

1. Payroll Period Ended (Dats)

2. Total Regular Full-Time Employees

3. Total Part-Time and Temporary Employees

4. Total Employees

ard
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Attachment B

3rd Affidavit of Michael R. Dunn

GULF POWER COMPANY
STATUTORY CATV RATE
BASED ON 1999 DATA

Net Investment = (Acct 364 - Depreciation) .85

Per Pole Number of Poles

(Embedded)

= $183.43

- 30,148,830) .85
4,555

1999 Rate

$183.43 X .33945 X 1/13.5

= $4.61

Net Investment X FCC annual Fixed X Space
Per Pole Charge Rate

Allocation



GULF POWER COMPANY
Calculations Using FERC Form No. 1 Data
Utilizing FCC Methodology as described in

CC Docket No. 86-212, Order No. FCC 87-1209
As of December 31, 1999

Depr. Exp. = 5.20% X -
Admin. Exp. = -
Maint. Exp. = -
Normalized = 81,779,295 -
Taxes -

26.189%
Net Weighted Cost of Capital 7.757%
Total 33.945%

The Florida Public Service Commission has historically included
deferred income taxes in the utility's capital structure at zero cost;
consequently they have been excluded from the above formuia.



Attachment C
3rd Affidavit of Michael R. Dunn

GULF POWER COMPANY
FCC TELECOM RATE

BASED ON 1999 DATA

Assume 13.5 feet of usable space and an average of 1.64 communication attachments
per pole (based on the weighted average number of attachments on poles where CATV
and Telecom companies are attached). Also, assume utilization of a 37.5' pole and 1
foot of usable space for the communication company.

Net Investment
Per Pole

Usable Space
Cost Per Pole

Unusable Space
Cost Per Pole

{Acct 364 - Depreciation) .85 = 130,148,830) .85
Number of Poles 4,555

$183.43

Net Investment X (Usable Space) X Annual Fixed X Space
Per Pole Pole Height Charge Rate Allocation

$183.43 (13.5/37.5) X .33945 X (1/13.5) = $1.66

Net Investment X (Unusable Space) X Annual Fixed X Space
Per Pole Pole Height Charge Rate Allocation

$183.43 (24/37.5) X .33945 X 2/3 (111.64) = $16.20

1999 Rate = $1.66 + $16.20 = $17.86

FCCRate.Doc
08/02/00



GULF POWER COMPANY
Calculations Using FERC Form No. 1 Data
Utilizing FCC Methodology as described in

CC Docket No. 86-212, Order No. FCC 87-1209
As of December 31, 1999

Depr. Exp. = 5.20% X
Admin. Exp. = i
Maint. Exp. = .
Normalized = 81,779,295

Net Weighted Cost of Capital
Total
The Florida Public Service Commission has historically included

deferred income taxes in the utility's capital structure at zero cost;
consequently they have been excluded from the above formula.

26.189%
7.757%

33.945%



Replacement Cost for Pole Attachments

(Based on 1999 Data)

Gulf Power Company
Pole Attachment Fee Calculation

Description
Replacement Cost of 40’ Pole

Carrying Charge Rate

O&M Expense

Other Taxes

Administrative and General Expense

Depreciation Expense

Income Taxes

Cost of Capital

Total Carrying Charge Rate and Amount per Pole

Fee Per Pole

Replacement Cost of 40' Pole
Carrying Charge Rate

Total Carrying Cost Per Pole

Allocated Usage
Total Attachment Fee Per Pole

8/2/00

$/Pole

$467.84

27.585%

$467.84

27.585%
$129.05

29.49%

$38.06
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Investment

Inputs:
Beginning of Year End of Year
Account # Description Balance Balance Average
Plant B
Most Recent Year Cost of 40' Pole Additions $877,272 NIA N/A
360 Land & Land Rights N/A N/A $0
360.2 Distribution Lines - Land Rights and Other Costs $0
364  Poles, Towers, & Fixtures $-
365 Overhead Conductors and Devices $~
Grounding Equipment
Initial Clearing $0
367 Underground Conductors and Devices $0
368  Line Transformers 5“
Arrestors
360-373  Total Distribution Plant Investment 3
380-398 Total General Plant Investment
101 & 106 Gross Electric Plant Investment $
108 Total Electric Plant Accumulated Depreciation

Work Order Estimating System for:
Arrestors & Brackets(Material and Labor)

Ground Rods, Welds, Connectors, & Wire (Mat. & Lbr)

Total # of Account 364 Distribution Poles

Allocation of grd. & arrestors per pole

N/A
N/A

67,005

19.05%

7/28/00



Calculation:

Directly |dentified
or Allocated For

Description Amount Pole Attachment # of Poles $/Pole
Most Recent 40 ft Pole Replacement Cost $877,272 $877,272 2,226 $394.10
Account 360-For Land/Land Rights for Mass Prop. 0 0 67,005 $0.00
Account 365-Overhead Conductors & Devices $ 100.00%
Account 367-Undergoeund Conductors & Devices 0.00%
Total Conductors & Devices $ 100.00%
Account 365-Overhead Conductors & Devices m
Amount Allocated for Initial Clearing .00% 0 67,005 $0.00
Replacement cost of grd. & arrestors per pole $238.00- 19.05% $45.33
Total Distribution Investment For Pole Attachment $439.43
Gross Electric Plant Investment
Accl. 389-398 General Plant
Gross Electric Plant Less General Plant ., ‘ 28.41
Total Investment For Pole Attachment $467.84

Assumptions:

1. Use the most recent year cost and quantity of 40' pole additions to calculate the estimated replacement cost.

2. Use actual amount of land and land rights capitalized for distribution lines to the extent those costs are not already allocated to account 364.

3. Use actual grounding equipment investment, current job estimating calculations, or 12% of account 365 if actual unknown.

4. Use actual arrestors equipment investment, current job estimating calculations, or 6% of account 368 if unknown.

5. Use average investment balances for account 360, 364, 365 and 368 instead of current year additions divided by the investment

balance of the quantity of poles to reduce the volatility from year to year for these type investments.
6. General Plant Investment is allocated to 40' poles based on the ratio of current year additions of 40' poles to Gross Electric Plant 7/28/00



. é Carrying Charge Rates for Expenses

inputs:
Account # Description Balance
Depreciation Rate 3.93%
Expenses

580 Distribution - Operation Supervision & Engineering
583 Overhead Line Expenses
588 Miscellaneous Distribution Expenses

590 Distribution - Maintenance Super. & Eng.
593 Distribution - Maintenance of Overhead Lines

$
$
$
$
598 Miscellaneous Distribution Expenses
920-935 Total Administrative & General s-
Taxes

408.1 Taxes Other Than Income Taxes $51,781,606
Accum. Def. Taxes - Electric



Calcutation:
Operation and Maintenance Expense

Account Description

Carrying
Amount Investment Charge

Total Distr. - O&M of OH Lines to Allocate
Other Distr. O&M Amount to Allocate
Total O&M Carrying Charge

To Allocate on Distr. Line Plant Investment
583 Distribution - Oper. of Overhead Lines

593 Distribution - Maint. Of Overhead Lines
Total Distr. - O&M of OH Lines to Allocate

To Allocate on Total Distribution Plant iInvestment:
580 Distr. - Oper. Eng. & Super.

588 Misc'l. Distribution Oper. Expenses
590 Distr. - Maint. Eng. & Super.

598 Misc'l. Distribution Maint. Expenses
Other Distr. O&M Amount to Allocate

Taxes Other Than Income Taxes

Account Description

$
$

llocation Base:
cct. 364 Distr.. Pit. Invest.

cct. 365 Distr.. PIt. Invest.
cct. 368 Distr.. Pit. Invest.

Gross Distr. Plant for Alloc.

Allocation Base:

Gross Distr. Plant Invest ;—

408.1 Taxes Other Than Income Taxes

Administrative and General Expense

Account Description

Total Electric Carrying
Amount Gross Investment Charge
$51,781,606 ‘o v
Total Electric Carrying

920-935 Total Administrative and General

Depreciation Expense

Depreciation Rate

Amgount Gross Investment Charg

Carrying
Charge
3.931%




Calculation

Weighted
Component Amount Ratio Cost __Cost

Long Term Debt $1,971 45.000% b - 3
Trust Preferred $438 10.000% o Vo
Preferred Stock 0 0.000% v .000%
Common Equity 1,971 45.000% . o
Accumulated Deferred Income Taxes L 0.000% 0.000% 0.000%
Total Capitalization $4,380 100.000% b
Composite Tax Rate 38.58%

1 minus Composite Tax Rate 61.43%

Weighted Average Cost of Preferred Stock 0.000%

Weighted Average Cost of Common Equity o

Total Weighted Average Cost of Preferred and Common Equity b

Income Tax Compotent of Cost of Capital I




Space Allocation

inputs:

CATV Space (Feet) 1.00
Telecom Space (Feet) 3.00
Electric Utility Space (Feet) 7.50
Usable Space (Feet) 11.50
Total Pole Space (Feet) 40.00
Common Space to Allocate 28.50
Total no. of poles with cable attachments N/A
Total no. of poles with telecom attachments N/A
Total no. of poles with cable & telecom attachments N/A

Avg. # of Attachments (no. of poles with cable attach. 264

& no. of poles with telecom attach. divided by total
no. of poles with both cable and telecom attach.)

Common Space/Average # of Attachments 10.80
.
Calculation:

Space Allocation

Space occupied 1

Common Space Allocation 10.8

total space allocated 11.80

Total pole height 40

% allocated to attachee 29.49%



Pole Information - Cost
Regulated Unregulated Total

Current Additions  Total At Year End Current Additions  Total At Year End Current Additions Total At Year End
25 wood - - - - -
30 wood - - - -
35 wood - - - -
40 wood 877,272 15,899,216 - - 877,272 15,899,216
45 wood - - - -
50 wood - - - -
55 wood - - - -
60 wood - - - -
65 wood - - - -
70 wood - - - -
75 wood - - - -
80 wood - - - - -
85 wood - - - - -
90 wood - - - - -
95 wood - - - - - -
100 wood - - - - -
115 wood - - - - -
25 steel - - - - - -
30 steel - - - - - -
35 steel - - - - - -
40 steel - - - - -
45 steel - - - - - -
50 steel - - - - -
55 steel - - - - - -
60 steel - - - - - -
30 concr - - - - - -
35 concr - - - - -
40 concr - - - - - -
45 concr - - - - - -
50 concr - - - - - -
55 concr - - - L= - -
60 concr - - - - - -
30 steel sc - - - - - -
35 steel sc - - - - - -
45 steel sc - - - - - -
55 steel sc - - - - - -
60 steel sc - - - - - -
60 steel dc - - - -
Sub Total $ 877,272 $ 15,899,216 $ - $ . - 877,272 15,899,216
foundation - . - - - -
foundation - tower - - - - ’ -

fixtures ' - - - -
$ 877,272 $ 15,899,216 $ - $ - 877,272 15,899,216




Pole Input Data 7/28/2000 9:32 AM

Pole Information - Number of Poles 1999 Current Additions Data; 1998 Total at Year End Data
Regulated Unregulated Total

Current Additions  Total At Year End Current Additions  Total At Year End Current Additions Total At Year End
25 wood - - - - -
30 wood - - - -
35 wood - - - -
40 wood 2,226 67,005 - - 2,226 67,005
45 wood - - - -
50 wood - - - -
55 wood - - - -
60 wood - - - -
65 wood - - - -
70 wood - - - -
75 wood - - - -
80 wood - - - - -
85 wood - - - - -
90 wood - - - - -
95 wood - : - - - -
100 wood - - - - -
105 wood - - - - -
25 steel - - - - - -
30 steel - - - - - -
35 steel - - - - - -
40 steel - - - - -
45 steel - - - - - -
50 steel - - - - -
55 steel - - = - - -
60 steel - - - - - -
30 concr - - - - - -
35 concr - - - - -
40 concr - - - - - -
45 concr - - - - - -
50 concr - - - - - -
55 concr - - - - : - -
60 concr - - - - - -
30 steel sc - - - - - -
35 steel sc - - - - - -
45 steel sc - - - - - -
55 steel sc - - - - - -
60 steel sc - - - - - -
60 steel dc - - - -
Sub Total 2,226 67,005 - - 2,226 67,005

foundation - .. - . .
foundation - tower - - - R .
fixtures : :

2,226 67,005 - - 2,226 67,005




Pole Information - Cost per pole

Regulated Unregulated Total

Current Additions  Total At Year End Current Additions  Total At Year End Current Additions Total At Year End
25 wood - - - - - -
30 wood - - - - - -
35 wood - - - - - -
40 wood 394.10 237.28 - - 394.10 237.28
45 wood - - - - - -
50 wood - - - - - -
55 wood - - - - - -
60 wood - - - - - -
65 wood - - - - - -
70 wood - - - - - -
75 wood - - - - - -
80 wood - - - - - -
85 wood - - - - - -
90 wood - - - - - -
95 wood - - - - - -
100 wood - - - - - -
115 wood - - - - - -
25 steel - - - - - -
30 steel - - - - - -
35 steel - - - - - -
40 steel - - - - - -
45 steel - - - - - -
50 steel - - - - - -
55 steel - - - - - -
60 steel - - - - - -
30 coner - - - - - -
35 concr - - - - - -
40 concr - - - - - -
45 concr - - - - - -
50 concr - - - - - -
55 concr - - - - - -
60 concr - - - - - -
30 steel sc - - - - - -
35 steel sc - - - - - -
45 steel sc - - - - - -
65 steel sc - - - - - -
60 steel sc - - - - - -
60 steel dc - - -
Sub Total 394.10 237.28 - - 394.10 237.28

10



AVERAGE NUMBER OF ATTACHMENTS PER POLE

NUMBER OF COMMUNICATION ATTACHMENTS

T TC c T2C T3¢ 2C 3C
1816 9222 3820 1411 20 576 10
870 1597 961 3457 0 1080 0
3884 2234 689 0 0 0 0
2662 10791 12363 0 0 0 0
11644 41490 13834 0 0 0 0
20876 71,634 31,667 4,368 20 1,656 10

WEIGHTED AVERAGE NUMBER OF COMMUNICATION ATTACHMENTS

Number of
Poles Attach/Pole Cumulative Sum
T 20,876 1 20,876
TC 71,634 2 143,268
C 31,667 1 31,667
T2C 4,868 3 14,604
T3C 20 4 80
2C 1,656 2 3,312
3C 10 3 30
130,731 213,837

Weighted Average/Pole = 213,837/130,731 = 1.64 attachments (communication)

When you include Gulf Power attachments, the average number of attachments per pole is
2.64.

#ATTACHMENTS



. .. GULF Power Company
Distribution Working Estimate
Type Construction: OVERHEAD

Job Estimatingﬁ& Tracking
System - JETS

HQ: MILTON OFFICE W.0.:
Customer: GULF POWER CO P.E.:
Address: Job Reference:
Town: Job Type:
Map Number: Substation:

e Customer: SYSTEM Circuit:
Estimate Name:GULF POWER CO
Engineer: BROOKS, REX
Date Last Est:04-NOV-99% Job Order:

Job Description: Cost of grounding for pole attachments

Driving Instructions:

Permits/Notification(s):
Total Estimated External Charges Included Below:

$ 0
Billing: Fixed Joint Use Out of Ratio Cust Contrib
$ 0 o S 0 $ 0
MANHOURS Onsite Travel Headquarters Total
ompany 1.26 0.00 0.00 1
Contractor 1.83 0.00 0.00 1
Lo Total Estimated 2
Labor Multiplier: 1.00 Comment: :
Cost Summary Plant Transformer Meters Maint Removal
Company Labor 54 0 0 0 0
Contract Labor 37 0 0 0 o]
Company Matl. 92 0 0 0 0
Contract Matl. 0 0 0 0 0
Company Equi 0 0 0 0 0
Coggragt ggugp 0 0 0] 0 0
Engr Supv OH 55 0
Subtotal 238 0 0 0 0
Blanket
Salvage o] 0
Total 238 0
Bill to Others
Total Net Cost:
Rate ) Revenue Total Ratio 0.00 ROE
Approval & Signoffs: .
Loc Cost 0 Local Ratio 0.00 Net Present Val

Date:04-Nov-1999

1231099
A-06. ESTIMATE

10:07 aM

Total

54
37

92

55

238

238

238
.00

Cos+ of | arrester and € rvods ground = 32’53

Assume U4 avresters and 4 ground s per mile (NESC YeQuireme

mt) and

250’ s5pens whidh would be, &?F\"oy\ump&q,\j A | fo\C—‘} pec Ml\&.

Cbﬁ* c? axﬁreé*efﬁ5 ‘hﬂA;‘QYDUUNAQ =

Y21 x $23% = #*5'33/9"(‘



Date: 04-Nov-1999 10:07 AM

HQ Name: MILTON OFFICE
Applicant Name: GULF POWER CO
Job Address:

Engineer Name: BROOKS, REX
Estimate Name: GULF POWER CO
Stores Notify Date:

Stores Requisition Page: 1
Notify Stores - Issue
B - OH CONDUCTORS & EQUIP

ALL LOCATIONS Document #: 199308100736
W.0. #:
Account Number; - - -
Storeroom: Analysis Code:
Job Ref #: 1231099

Stores Start Date:

*** MAJOR/MINOR MATERIAL ***

Item Description Commodity Required Issued o/C [0/} 4
1 GROUND ROD 5/8" X 10’ 04-4490-5 8 EA
2 10-KV ARRESTER 09-10250 1 EA
Filled By Date Signoff
Ordered By Approved By

Received By

Truck/Crew




Date: 04-Nov-1999 10:07 AM

Work Location Summary Report Page:

Job Ref #:1231099 Work Order #:
Applicant Name: GULF POWER CO Job address:
Estimate Name: GULF POWER CO
Estimate Description: COST OF GROUNDING FOR POLE ATTACHMENTS
Work Special
Function Processing Unit Identification Quantity Description Contractor Name
*3+ Work Location: 1.00 Description:
Inst Dsgn Volt Num : 12 Inst Op Volt Num : 12 Rmv Dsgn Volt Num: 12 Rmv Op Volt Num: 12
Energized: N Inaccessible : N Rock/Swamp : N ManHours : 1.26
INSTALL NONE ARRESTER 1 STANDARD OVERHEAD DISTRIBUTION ARRESTER (ARRESTER ONLY)
INSTALL NONE GROUND RODS, 8 1 8 DRIVEN GROUND RODS ASPLUNDH UG



GULF POWER COMPANY
1999 NEW POLE ADDITIONS
AND AVERAGE POLE HEIGHTS

Attachment E

3rd Affidavit of Michael R. Dunn

Height Number of Poles
Wood 30 4 120
‘ 35 2,527 88,445
40 2,226 89,040
45 1,113 50,085
50 437 21,850
55 102 5,610
60 22 1,320
65 11 715
Concrete 45 1 45
50 6 300
65 2 130
6,451 257,660
Average Pole Height 39.94




Attachment F
3rd Affidavit of Michael R. Dunn

Payment For Pole Attachments [
July 1, 2000 through June 30, 2001

m

Payment Pole Space Carry Charge

Per Pole = Investment X Allocation X Rate
Factor

Payment = $467.84 X .2949 X .27585

Per Pole

Payment

Per Pole = $38.06

Replacement Cost.Doc
08/02/00



Attachment G
3rd Affidavit of Michael R. Dunn

Gulf Power Company Depreciation Study
Docket No. 970643

ANALYSIS RESULTS
Depreciable Property
P » : Account 364
) _ Poles, Towers and Fixtures .

L [tem | FPSC Approved | Est. 1997 [ Change

| Iovestment $62,965,623 $74,111,000 $11,145,377
Iowa Curve SO SO
Average Service Life 32 32 0
Theoretical Reserve $23,612,109 $29,410,467 $5,798,358
Book Reserve $21,767,928 $25,549,000 $3,781,072
Reserve Variance ($1,844,181) ($3,861,467) ($2.017,286)
Reserve Ratio 34.57% 34.47%
Gross Salvage 25% 25% 0%
Removal Cost 75% 85% 10%
Net Removal Cost 50% 60% 10%
Avg. Whole Life Rate 4.7% 5.0% 0.3%
AWL Expense (1997) $3,483,217 © $3,705,550 $222,333

|

Average Remaining Life 240 240 0.0 :
ARL Rate 4.8% 5.2% 0.4%
ARL Expense (1997) $3,557,328 $£3.853,772 $296,444

Our analysis continues to support the estimates of life currently in effect.

Net removal cost has been increased from 50% to 60%. (See Tab 8 - Net Removal Cost Study)

24



Attachment H
3rd Affidavit of Michael R. Dunn

Comcast Cablevision of Panama City, Inc
Billboard in Northwest Florida

Picture taken 07-28-00
23" Street (just west of 77" Street) in Panama City, Florida
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http:Heat.Net

Comcast Online

comcast.

Comecast@Home
Availability
__ijuit City Sites
o
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Questions -
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Testimonials

http://www.comcastonline.com/
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[x] Comcast@Home CRIMEEINITNE
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%a%cast@Home

Gom :tlf!-Hume

Comcast@Home transforms web surfing from a tedious, brain-twisting experience into a fast
paced adventure. How? In one word: SPEED! Our cable modem connection knocks the sock
off the standard 28.8 telephone modem. Enhance your internet journey, traverse the web a
hundred times faster.

InYourTown

buy ads, become a content partner, or how to link to our sites.

Comcast Commercial

Comcast Commercial Qnline offers full-service, affordable high-speed managed broadband
Internet solutions for small and medium-sized businesses as well as networked schools via
Comcast Commercial internet Service. The power of broadband cable Internet service for yo
business or school is just a click away!

OnBroadband.com

OnBroadband.com will expose you to all of the broadband applications and content that you

Online Schoolyard

Qnline Schoalyard, our education site, will provide resources from Arts to Social Sciences.
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Who owns the @Home Network? ,
Investors in the company include Comcast Corporation, Cox Communications, Rogers Cablesystems
Limited, Shaw Communications, Inc. and Tele-Communications; Inc. (TCl), and venture capital firm
Kleiner Perkins Caufield & Byers . lts partnerships with Comcast, Cox, Comcast, InterMedia Partners,
Marcus Cable, Rogers, Shaw and TCI provide distribution access to nearly 50% of all homes passed
by cable in North America; additional affiliated cable operator agreements will further increase
coverage. @Home Network’s mission is to provide a high-speed, fully integrated muitimedia service
that revolutionizes the way people interact with information and each other at home and at work.

What is the Comcast@Home Network?
Comcast@Home is a broadband network - the next generation of interactive online service brought to
your personal computer via a high speed cable modem, and existing cable infrastructure.

Comcast@Home delivers "high bandwidth” Internet access with national and local content directly to
our subscribers PC using an @Home customized Netscape browser. The data transmission speed of
the cable modem is hundreds of times faster than a traditional phone modem. Faster speed allows
subscribers to more thoroughly enjoy multimedia content such as video and audio clips and 3-D virtual
reality images. Graphics and multimedia download in seconds.

What's included in the Comcast@Home Network service?

Rental and complete installation of a high-speed cable modem.

Exciting, original, multimedia-rich national and local content

Navigate the World Wide Web easily with our customized Netscape browser.
E-mail, newsgroups and chat.

Constant connection. No dial-up necessary.

Unlimited Internet access.

Customer support 24 hours a day. 7 days a week.

Local Content

Think globally. Surf locally. It's a small world. We're partnering with some names we know you'll
recognize to bring you current news and information in an exciting, muiti-media rich format.

Enjoy Arts, Entertainment, Sports and Dining. Experience in-depth local News targeted to your
neighborhood. Become a vocal part of your Community. Participate in Education. Improve your
Health. Utilize a "cyberoffice" in Business. Stop and shop in our Marketplace. Look to Real
Estate to rent, buy or sell your home. Plan a getaway in Travel.

We're scanning thousands of local web sites to make sure you experience the best local
Internet content in the shortest amount of time. Plan your life and have time to live it! No more
World Wide Wait. Preview the local angle by visiting one of our local websites.

s National Content
CNN, The Weather Channel, ... names you can trust ....news, sports, weather from around the
nation all brought to you at lightning speed. Near term plans also include:

e Continuous real time stock ticker feeds
e [nstantaneous movie clips
Walkthrough of vacation spots
Customized, up-to-date scores

Video chats with celebrities

http://www.comcastonline.com/faq.asp
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pgmo Sites ‘
Frequently Aske
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Friend Get & Friend Available
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Area Timeframe

Albuquerque (Albuquerque [87048/3Q00-4Q02 {Available Soon
Albuquerque [Albuquerque |87102(3Q00-4Q02 |Available Soon
Albuquerque [Albuquerque |87104{3Q00-4Q02 |Available Soon
Albuquerque [Albuquerque [87105(3Q00-4Q02 |Available Soon
Albuquerque [Albuquerque |87106(3Q00-4Q02 [Available Soon
Albuquerque [Albuquerque |87107/3Q00-4Q02 |Available Soon
Albuquerque |Albuquerque [87108{3Q00-4Q02 |Available Soon
Albuquerque [Albuquerque |87109/3Q00-4Q02 |Available Soon
Albuquerque {Albuquerque [87110[3Q00-4Q02 [Available Soon
Albuquerque (Albuquerque |87111(3Q00-4Q02 |Available Soon
Albuquerque [Albuquerque |87112{3Q00-4Q02 |Available Soon
Albuquerque [Albuquerque |87113{3Q00-4Q02 |Available Soon
Albuquerque [Albuquerque |87114{3Q00-4Q02 |Available Soon
Albuquerque {Albuquerque |87116{3Q00-4Q02 |Available Soon
Albuquerque |Albuquerque [87117|3Q00-4Q02 |Available Soon
Albuquerque |Albuquerque |87118/3Q00-4Q02 [Available Soon
Albuguerque (Albuquerque [87120{3Q00-4Q02 |(Available Soon
Albuquerque |(Albuquerque |87121{3Q00-4Q02 |Available Soon
Albuquerque |Albuquerque |87122{3Q00-4Q02 |Available Soon
Albuquerque |Albuquerque |87123/3Q00-4Q02 |(Available Soon
Albuquerque |Albuquerque |87131/3Q00-4Q02 |Available Soon

Albuquerque fni?ﬂn wain  [B7008(3000-4Q02  |Available Soon
Albuquerque E/I?)sl}ntain 87015{3Q00-4Q02 {Available Soon
East

Albuquerque 87015/3Q00-4Q02 |Available Soon

MAarintain



Comecast Online

Orange CountyLFullerton 92833 ‘Available
Orange CountyEuHerton 92835 Avallable
Orange County]lrvine 92710[1Q99 X\f‘g”aBg,e
'Orange County Newport Beach 92625 Available
Orange County|Newport Beach 926272000 Available
Orange County|Newport Beach 926604Q98 Available
Orange County|Newport Beach 926614Q98 Available
Orange COuntyBewport Beach 92662/4Q98 Evaiaable
Orange County[Newport Beach 92663/4Q98 @anab(e
Orange CountyPlacentia 92870 bvai(able
Orange County|Santa Ana ‘92701 1Q99 Available
Orange County|Santa Ana 92703% Q99 Available
Orange County!Santa Ana 92704)1099 Available
Orange County|Santa Ana 92705198 Available |
Orange County Santa Ana ngmemgg Available

Orange County/Santa Ana 9270711Q99 TAvailable |
Orange CountyEanta Ana 92718/1Q99 Available l
Orange County/Seal Beach 90740 Available ”l
Orange County|Seal Beach L90742 @ailable

Orange CountylSeal Beach 90743 |Available
Panama City |Lynn Haven 3244414Q99 Available
Panama City |Panama City 32401/4Q99 Available
Panama City |Panama City 3240414Q00 Available |
Panama City |Panama City 32405/4Q99 Available !
Panama City |Panama City 324071Q00 Available Soon
Panama City |Panama City T32409E1099 [Avaitable
Panama City LPanama City Beach 32408/4Q00 Available Soon
Panama City 'Panama City Beach 32413[1Q00 Available Soon
Panama City ioungstown 3466 4Q99 Available
Philadelphia  |Abington 19001(8/97 Available
[Priladelphia  |Ambler 1ganz|StAvalabie Ot Avaliables
Philadelphia LAnnviHe Triealzelid BE CoUl Be
Philadelphia lArcola 1gap0||CLAVRIRRIE ol aiiable
Philadelphia Erden 19073(300d Be g@’;}gtﬁg
Philadelphia TArdmore 19003)12/97 Available |
Philadelphia  |Aston 19014|50u1d Be - {lot Available
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Comcast@Home . C O ‘ C aSt

Availability

Gircatt Gity Sites omcast@Home

Demo Sites - The 32401 ZIP code is in the Comcast @Home service area and
Frequently Asked available for service!

Questions

Fiend Please sign up for the service using our online ordering form
or
if you prefer you may request more information.

Comcast @Home comes with a 30-day money back guarantee
(no questions asked), so you having nothing to lose. Why not
order now?

If you prefer, please call 1-800-850-5357.

http://www.comcasto.../choice.asp?ZIP=32401 &AREA=Panama+City&STATUS=AVAILABL
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comgcast
omcast@Home

The 32404 ZIP code is in the Comcast @Home service area and
available for service!

Please sign up for the service using our online ordering form
or
if you prefer you may request more information.

Comcast @Home comes with a 30-day money back guarantee
(no questions asked), so you having nothing to lose. Why not
order now?

If you prefer, please call 1-800-850-5357.

http://www.comcasto.../choice.asp?ZIP=32404& AREA=Panama+City&STATUS=AVAILABL
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Comcast@Home
Avai lgsbility

Circuit City Sites

ngvo Sites )

rreq uen tly A,sked

Questions

'F‘riend Gat A IF'riendM

Testimonials
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comgcast
omcast@Home

The 32405 ZIP code is in the Comcast @Home service area and
available for service!

Please sign up for the service using our online ordering form
or
if you prefer you may request more information.

Comcast @Home comes with a 30-day money back guarantee
(no questions asked), so you having nothing to lose. Why not
order now?

If you prefer, please call 1-800-850-5357.

http://www.comcasto.../choice.asp?ZIP=32405& AREA=Panama+City&STATUS=AVAILABL
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Questions
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comgcast
omcast@Home

The 32407 ZIP code is in the Comcast @Home service area and
available for service!

Please sign up for the service using our online ordering form
or
if you prefer you may request more information.

Comcast @Home comes with a 30-day money back guarantee
(no questions asked), so you having nothing to lose. Why not
order now?

If you prefer, please call 1-800-850-5357.

http://www.comcasto.../choice.asp?ZIP=32407& AREA=Panama+City&STATUS=AVAILABL
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Comcast@Home C O C aSt

Availability

omcast@Home
Demo Sites The 32408 ZIP code is in the Comcast @Home service area and
Frequently Asked available for service!

Cuestions
Friend Get A Friend Please sign up for the service using our online ordering form
Testimanials or

if you prefer you may request more information.

Comcast @Home comes with a 30-day money back guarantee
(no questions asked), so you having nothing to lose. Why not
order now?

If you prefer, please call 1-800-850-5357.

http://www.comcasto.../choice.asp?ZIP=32408 & AREA=Panama+City& STATUS=AVAILABL
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inYourTown | Comcast@Home | Online Schoolyard | J

anter y

check services covered in your ares p

comgecast
omcast@Home

The 32409 ZIP code is in the Comcast @Home service area and
available for service!

Please sign up for the service using our online ordering form
or
if you prefer you may request more information.

Comcast @Home comes with a 30-day money back guarantee
(no questions asked), so you having nothing to lose. Why not
order now?

If you prefer, please call 1-800-850-5357.

http://www.comcasto.../choice.asp?ZIP=32409& AREA=Panama+City&STATUS=AVAILABL
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Page 1 of 1
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check services covered in your area )

corgcast
omcast@Home

The 32413 ZIP code is in the Comcast @Home service area and
available for service!

Please sign up for the service using our online ordering form
or
if you prefer you may request more information.

Comcast @Home comes with a 30-day money back guarantee
(no questions asked), so you having nothing to lose. Why not
order now?

If you prefer, please call 1-800-850-5357.

http://www.comcasto.../choice.asp?ZIP=32413& AREA=Panama+City&STATUS=AVAILABL
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check services covered in your area p

Comcast@Home

e comgcast
Availability
Gireut Gty Stes omcast@Home
Demo Sites The 32444 ZIP code is in the Comcast @Home service area and
Frequently Asked available for service!

Questions ‘
Friend Get A Friend ) Please sign up for the service using our online ordering form
Testimonials or

if you prefer you may request more information.

Comcast @Home comes with a 30-day money back guarantee
(no questions asked), so you having nothing to lose. Why not
order now?

If you prefer, please call 1-800-850-5357.

http://www.comcasto.../choice.asp?ZIP=32444& AREA=Panama+City&STATUS=AVAILABL
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3rd Affidavit of Michael R. Dunn

Mediacom Southeast, LLC

Billboard in Gulf Breeze, Florida

Picture taken 07-26-00
4435 Gulf Breeze Parkway in Gulf Breeze, Florida




January, 2000 T

B

Dear \{alued Customer:

We hcpe yau have been enjoying your service from Mediacom.
Our commitment to the community remains our top priority as
‘we cpnuqually seek ways to enhance the quality and variety of
ycﬁr cable service. In addition, over the past year we focused
on lmprc'wed‘ service with our On-Time Guarantee. Now it's
tlme for more good news from Medlacom

V

VVe are exclted to let you know the following

r'—\l -

p’ectrum Tier sennces are now avallable on

r Sa-Fi (62) The Hlstory Channel (64)
e ’ Comé.dy Central (65) : =

Because of these changee, : i
7 %7 CourtTV will no longer be available.

Encare will now be available as an a la carte service
for $1.50 per month.

A new channel lineup card is included in this
brachure for your convenience.

Mediacom
Customer

| These changes are just the beginning of an exciting year for
| Mediacom customers. We have introduced new technologies
such as digital cable featuring an interactive program guide and
dozens of new channels. Higl‘i#sj':‘e_é'tffiﬁtel'ﬁét'acéjs',s' is also
available in your area. Try our super fast cable modems today.

While rate adjustments are never popular, an adjustment is
necessary at this time. Costs associated with maintaining and
upgrading the cable system are on the rise. In addition,
programming costs continue to increase. This rate adjustment
will take effect with your April statement. We will continue to
work to insure Mediacom remains the best entertainment and
informational value available.

b

iacom’

-
4435 Guli Breeze Parkway, Gulf Breeze, FL. 32561

LS

| Thank you for the opportunity ta serve you. If you have any
| questions, please all our Custemer Service Department at
| 1-800-239-8411.

*

Sincerely,

| Dﬂ{'e Oragyne Cc\)(%rmunity.

| Vice President Soutfieast Region Your World,

Med

Important Customer Service Information

Notification of Rate Adjustment



Gulf Breeze
Channel Lineup

Effective 4/112000

02 WPAN

40

C-SPAN

03 ABCWEAR
04 WHBR
05 CBSWKRG
06 WRGX

4l YH

4
43
44

Country Music Television

MTV

BET

07 TBS

15

Bravo

08 PBSWSRE_

46

Travel Chiannel

09 WMPY

47 Foud Netviork

10 FOXWALA

48

B

1l NBCWPMI

49

QvC

12 WGN Chicago

50

Afperica's Heath Network

13 WTC
{4 The Movie Channel
15  Showtime

B WG | RN

51

TV Guide

5

C-SPAN 2

53

Fox News Channel

16 Cinemax

54

The Golf Channel

v|vlo|v i w|lalo|® | @ |e|=|®|w @ |w| o

17 HBO

35

iN DEMAND | 1D

18 American Movie Classics

56

INDEMAND 2 D

19 Disticy - Now on Family Cable!
20 Fox Family Cliannel

o

57
58

CNDEMANDA D
Speedvision

2 FUX
22 CNBC

6l

60 Action ba-10p/Syice 10n-ba PPV

Encore i

H

23 USA Network

6l

Sci-Fi - Now on Faniily Cable!

4 ESPN2

25 Ufetime

16 ESPN

27 Gulf Coast Network
’EB The Weather Channel

64

65

68

66 Cartoon Network

The History Channel - Now on Family Cable!

Comedy Ceritral - Mow on Family Ceble!

TViand

o

9

Animal Planet

29 Headline News 70 Outdoor Channel

FNIE‘(G!O@EOH L 71 Romance Classics g
3 The Nasivile Nework : 74 EWIN -
3 CNN P75 HBOPs )
3_3 7D|scu'.'eﬁ'4hnnm;l ) 76_5’1:;“{;1:2 7 P

3 The Lea ning Chaniel
35—'ﬁ—rr;er N(ztvm:isxu;l
% ARE

ﬁ Sunshine Newwork

B BLAB

9 Homersl;oppmg Netweork

Channel Lineups are subject to change

77 HGTY

Iy
1D

Bﬁ

= Broadeast Basic
= Pramium Channels

= iN DEMAND PPV

PPY = Adult PPY

Mediacom’

Mediacom
Rate Schedule

Installation Charges
New Installation .. ... ... .. .. .. ... .. $45.00

Reconnect
Transfer . .
Premium Service Upgrade
Additional Outlet (Same Trip) . ... ............. $20.00
Additional Outlet (Separate Trip). . ............. $25.00

Cable Service

Family (ablef - au s ivimimen v3 2o v pomrmee g oo $33.95
CONMMBIEET . . v ve v i s e smn 58 6rm s et oe oe i $2.12
Remote . .. ... B ven i wmmn . $.38

Broadcast Basic. ... . ... .. ... ... ... $6.94

*Includes Broadcast Basic

Premium Channels

PPV Movies ... ... ...

Premium Package
Rainbow Paclage
Includes: Family Cable, HBO,

Showtime, Showtime 2 & FLIX

5]

Rainbow Gold Package . . . ..... ...

Includes: Family Cable, HBO, HBO Plus, Showtime,
Showtime Z Cinemax. FLIX & The Movie Channel

Digital One. . . ........ ........... i eass s s $5995

Includes Rainbow Gold plus over 100 additional channels

Total Digital .. ... ... ... ... .. ... $69.95
Includes Digital One plus 4 Channels of STARZ! and 2
Channels of Encore

Customer Service
Phone . .

Rates ahd Channal Lineup are subject 1o chings withou

Billing Policies

services e billed one month 0 advance Payments ace due by the ténth day after the "bill
from” dare. All necounts not pind by the due date iy be assessed up to 2 $5.00 tare payment
processing fee on the next stateisent, Thie custamer s conunued nccaptance of seivice will be
deemaed an agreament te pay 1 accordance with this schedile of rmtes and charges. A $23

Pandling

e will be charged w accanns for any check returned for msufficient funds, Upan

discannectian, all equipment not returnad wal

wgad ar s estimated veplacement valie,

pius any # e collaction fees.

Taxes and Fees

The vew rate schedule in this brozhure does not melude feancliise fees and FCC fees

Customer Privacy Rights

The erat Cabla Commun

ans Palicy Act of 1984 conting certain provisians regarding
the

callection and disbursement of personally identifiable imformatian by catile televisian oper
wwors. I aceordance with those provisions, this cable system collects and maintains personal

Iy wentfiable nformation concerning customers. Thar information meludes, among othel

things, you nume, add phone pumber, billing recards, service maintenance and repay
ccords. presiimy service subsciiption information, markeung information and custormer

oriplyines

ly idennfiable information s gene

lly used for the norimal business purpose of offer-

[elevision service a

30 ¥ ENORIIE C d othar services te you, Some persans have access
ta such information when necessary u connection with our business or when Mediacom oth -

ervise deems desivable Ac

< rity be on a day-to-day bans. Thase pecple who have sccess
nclude cable systzm employees, cable systen sz

S agents; businasses wiich provide services
Lo the cable system, such 75 our accountants, billing and collection services, pragiem and pre-

¢ guide groviders wi

re applicable; program sejvices which will periodically audic sub-

stian mformation and other businesses that seek to use your name, adtdress, etc. The cable

system will not imantan such information after it 1s no longer necessary for CArTYINg on ol

busimess:

¥OU 1y (e

any persohal information held by ws which pertains to you if
of time 1o locase and, if necessary. prepare the infarmation far

reasonabile |

Preparation s saimetiinmes necessary to averd disclosure of inforimation ¢ elating to ather

v yaul personal information, please contact us by letter or tele-
aveview, The review will be at ow local system business office. You may
‘equest corvection of any errors in personal Information which we collecr and maintain per-

Ifig to you

Federal faw proiibits Mediac

fram collecting any personally identifiable information other
thian infermation necessary o carty on our busingss or to detect theft of service, uniless you

COISen

To the axtent that we arn peimitted to collect personally identiflable Information, we are per-
mitted to disclose such information only t the extent necessary to conduct our business. In
addition, the law allows us o disclose yowr name and address for nan-cable service related
mading lists o ather purpeses wiless you tell us you do not wish us to disclose it. However,
sueht disclosures of npmes and nddresses may not be in a form that discloses the extent of type

or ANy uge you

ake of services we provide, nor may it disclose the nature of any transaction

vous make

the cable system. I you do not wish to have your name and address disclosed

10 Mg

Lt

escribed above, o if you wish to limit the arcumstances in which

e It plesse obtn, fll out ard return @ *Nondisclosure of Name and Address

am ou ool busiess office

Ercept as Indicared v the preceding paragy we iy not disciose personally Identifiable

tian without youn consent, unless we

e requi

ed to do so by court order. Il we arp

with a court arder requining disclasure of persoually sdentifiable information concern-

all mfarm the customer before any information is released. Under some

USRS, A goverimental entity seek it couit arder to obtan persamally identifiable

miormanon fiom the cabia s

ot

cable custormet. The customer ru

it be given

WY apportiinity to conseit 1o issuance of suell N ocder,

Aoy person aggrieved by an sy of a cablis aperarar in viclaton of these federal linitatons ot

siire ol parso:

lly renzfiable information may bring a civil action i a

wrt 1o enforce the linutations
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THE FEATURES OF YOUR
INTERNET CABLE CONNECTION

Its fast! Send and receive large files in a flash.
No waiting.
It's always on! Instant access tc the Internet and

email. No dialing. No busy signal.

Affordable One low monthly fee.
Onsite We will get you up and running in
installation no time. It doesn’t get any easier
than that.
24 hr, 7 day a When you have questions, we'll be
week technical there with answers. Toll Fre=.
support
Email 3 email addresses.
Customizable Personalized so you can easily
homepage get all the news and information

you want, when you want it.

Personal You'll have space to build your
web site own personal web site.

Mediacom) | The fastest

1-800-239-8411 . BRLLCVAL surf

“the Internet.
[

"

www.ispchannel.com




introducing ISP Channel.
The fastest way to surf the Internet.

FASTER ACCESS
MEANS BETTER VALUE

the fastest phone modem you can buy. ISP Channel's [aster access
~ makes it the best value when compared to other providers.

; EXPLORE A WHOLE NEW WORLD

Ger the full Interner experience witl ISP Channel. There is a
lot to see and do on the Interner and it's only limited by

5
&

£

ISP Clamiel service subject 1o availability. Additional cable connectivn/service fees aind tnxes may apply. Minimum computer réquirements awid other restrictions oy appl

328

SURF €AM DIRECTORY §

- e

I”«iru
ISP Channel and vour cable modem wﬂl open up a whole new
world...the world wide web without the world wide wait,

MORE THAN JUST SPEED

Along with your high speed connection, you also get a customizable
homepage so your favorite web sites are right at your finger tips. And
you get 3 email accounts so your family can send and receive email
from friends and business associates. {t's quick and It's easy. No need for
stamps, envelopes or waiting for the mail carrier.

GETTING UP AMD RUNRNING IS EASY
We take care of everything for you. Providing everything from Insralling
your nodem fo installing your free hrowser. And it doesn't stop there.
ISP Channel provides 24 hour, 7 day a week technical support.

"P\u So what are you waiting for?

=N Call roday and catch the next
' great wave. gl NNEL

wwwiispchannelcam
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Copyright 1999 Mediacom Digital Cable Dial-Up Internet Access

Mediacom offers customers a wide variety of television choices to suit every taste. New
services, such as (o - and are available to Mediacom
customers in specific areas and more areas are being activated every month.

http://www.mediacomllc.com/products.html 8/1/00
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High Speed Internet Access

Mediacom ' < 3P)

Mediacom together with ISP Channel now brings you high speed Internet
access over cable at speeds up to 10 times faster than a 56K phone modem!
For as little as $29.95 a month, accessing the Internet has never been faster.

Service is currently available in some of our service areas. Other areas will
be receiving this exciting new service soon.

Areas Served

Chillicothe, 1L

®
o Clearlake. CA

s Edenton, N(

e Eveletd N

& [XLgls SPring |
® [rAlls >

o Gulf Breese, F

e Hendersor e

» Hunsville. A

e MHuichn Vi

e Jlacksonwville

» Lower Delaware

o Marshall County. KY
[ \lrni‘»llc. AL

e Radgecrest, CA

e Sun Ciry, ¢

e Wiaseca, M)

http://www.mediacomllc.com/products_modems.html ' 8/1/00
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Digital Cable.

High Speed
Internet Service
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Order Today.
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inside
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'How Fast |Is Fast?
FILE DOWNLOADING TIMES

WEB PAGES PER MINUTE

ISDN Line  28.8 Dial-lip Cox@Home
2.25 pages 0.5 pages 26 pages

Number of 3,384 KB pages downloaded per minute

28.8 Dial-Up Cox@Home
1,500 KB nearly 7 minutes 7 seconds
2 MB over 9 minutes 10 seconds
10 MB over 45 minutes 52 seconds

Superfast! Imagine leaping from website 10
website and down-loading files in seconds
instead of minutes.

Always On! with Cox@Home, you get
unlimited, 24-hour Internet access. When your
computer is on, so is the Internet,

" Services available in upgraded areas only. Scme
restrictions may apply. Call Cox Cable for detaliis.

the
oower of

>d Internet Service
- COX ©)Home

'ons of Great Features! Netscape or Internet Explorer browser,
email accounts, 15 MB of personal web space, chat capavilities, an @Home
Tternet Guide, online games and shopping, remote access option, and much,
nuch more.

mmediate Information Access! Get the news when you want
. View CNN video clips, movie trailers, sports highlights and get weather
pdates, traffic reports, sports scores, cinema listings, financial news and more.

Round the Clock Customer Service! cox@Home is backed
y Cox's superior customer service. We're on the phones 24 hours a day,
55 days a year to help with whatever questions you have whenever you
ave them. Give us a call!

** Discount may vary dependent on equipment required.

No Dedicated Phone Lines! Like your
cable television service, Cox@Home uses our
superior digital fiber-optic netwark to deliver the
full power of the internet to your home computer
S0 you never have to pay extra for that second
phone line again.
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T month ly -"-;5 e

128 anp)
2 .4:_,,_\1)/.

OFF@F Code #7017

reguig

+PENSACOLA
478-0200
CRESTVIEW

682-5131

oFT. WALTON
796-1269




With 35 channels playi ng movies 24 |
nours a day, the video s S now in your §
home. Order movies with the fouch of a button

25
Premium

? Channels
i Over 100 movies a day

Screen featuring everything from

comedy to action — original

JENSACOLA ; V'fw @ ful Wesk{ of GUIde series, sporting events
: istings, search for a : H e '
478 0200 show by theme, recard concerts and more.

JFT. WALTON (CRESTVIEW with one touch, and
796_] 269 682-5] 3] surf without leaving s
your current program.

www.cox.com/gulfcoast

g]c?wer of I,

NO unsightly
Satellite Dish

Absolutely,
positively no !
need for an !
expensive :
satellite Cliish 40 channels of
Works with CD-quality,
your current commercial-free
or future TV. music for every
taste, style and
mood.

Digital quahty Picture

----- Crystal clear, high-resolution i mages
and CD-quality sound that transform your |
existing home éntertainment system. H

Cox Digital Cable delivers
over 200 channels of
programming and music.

interactive

Call Today
and Get

FREE

Installation*

Offer Code #7016
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EXPERIE

' How Fast Is Fast? |

FILE DOWNLOADING TIMES

28.8 Dial-Up Cox@Home
1,500 KB nearly 7 minutes 7 seconds
2 MB over 9 minutes 10 seconds
10 MB over 45 minutes 52 seconds

WEB PAGES PER MINUTE
ISDN Line  28.8 Dial-Up Cox@Home
2.25 pages 0.5 pages 26 pages

Number of 3,384 KB pages downloaded per minute

E the power of

High Speed Internet Service

Superfast! Imagine leaping from website to
website and down-loading files in seconds
instead of minutes.

AIWEVS On! with cox@Home, you get
unlimited, 24-hour Internet access. When your
computer is on, so is the Internet.

No Dedicated Phone Lines! Like your
cable television service, Cox@Home uses our
superior digital fiber-optic network to deliver the
full power of the Internet to your home computer,
S0 you never have to pay extra for that second
phone line again.

'~

COX ) Home

Tons of Great Features! Netscape or Internet Explorer browser,
3 email accounts, 15 MB of personal web space, chat capabilities, an @Home
Internet Guide, online games and shopping, remote access option, and much,
much more.

Immediate Information Access! Get the news when you want
it. View CNN video clips, movie trailers, sports highlights and get weather
updates, traffic reports, sports scores, cinema listings, financial news and more.

’Round the Clock Customer Service! cox@Home is backed
by Cox’s superior customer service. We're on the phones 24 hours a day,
365 days a year to help with whatever questions you have whenever you
have them. Give us a call!


http:chatcapabilities.an
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Cox Communications - GulfCoast

Page | of |

Enter
Accr # B

Access Your
Account

Your Gulf Coast
Mconnectlon ‘.

* FOR YOUR HOME
Cox Cable

Digitat Cabie
Cox@Horme

ORDER NOW

GUICK FIND

ABOUT COX

JOBS

FOR YOUR SCHOOL
FOR YOUR BUSINESS

@ Customer

¢ Service
Can We Help? Ciick heve
for User Guides, FAQs
and Contact information.

IS T AVAILABLE
IN YOUR AREA?

Enter your zip code beiow
2 fing out.

|3253_3 g%

Or glick here i g to vour

ocal Cox ares.
SEARCH
l @@
CONTACT US

535 VIRTUAL TOUR

"\ for your home
HIGH SPEED DATA

High-Speed Access Up To 100 Times Faster
Than a 28.8 Modem.

Download up to 100x faster than a 28.8 modem.
High-Speed Access Up To 100 Times Faster
Than a 28.8 Modem. Download up to 100x
faster than a 28.8 modem. Buckle up. Cox is
about to take you on a high-speed journey over
the Web. Travel at speeds up to a hundred times
faster than ever before. And download files

' blazingly fast!

High-Speed Fiber-Optic Based Network For
Always-On Convenience

Forget the phone lines. Forget the modem. Cox
Communications uses a superior digital fiber-
optic based network. So there's no dialing up or
logging on you're always connected. With a
simple click you're up and running with instant
access to news, weather, traffic reports, sports
scores, movie listings and more.

Easy to use, easy to navigate .

If you know where you want to go, Cox can
take you there in a flash. Cox also speeds up
your search time by sifting through thousands of
web sites daily and creating subject-spemﬁc
guide pages that help you focus your search and
provide shortcuts to your favorite sites.

Get local to find out which high-speed internet
access service is available in your area.

C_ng_[gm 1998- 1999 Cox Communications, inc. &bl RIGH

http://vaw.cox.com/GulfCoast/CoxAtHome/Default.asp

Digital Cahle

Cox@Home
Avcu Co IV DfoMme
In_the News
Shockwave Demo
Speed
Features
System Requirements
Cable Modem FAQ
Cable & DSL Myths
User Agreement

Get A Friend
Partner Locations

Pricing
Order Now

*‘“‘"ﬂ’ Primd
mm& .ﬁd

Get one month free off your
High Speed Internet simply by
referring a friend. Click for

more details.

Cable
Listings

Whether you are looking for
Basic, Digital, Pay-Per-View,
or Premium channels, Get
Local, and find out what
channels are available in your

area.

|Pensacola |

[ZipCode  @®

TS RESESVED,

8/1/00



Cox Communications Special Offers Page 1 of 1

e COMBIENIZATIONS

Service Listings Visitor Services

Here are the services available at:

3545 SUMMIT BLVD
PENSACOLA FL 32503-5153-45

To place a new order for the above address click on any of the following services.

SERVICE BENEF!TS

cox cabl e The name you can depend on to bring you a wide variety of
al programming with premium movie channels, world news, and

premiere sporting events.

cox D‘ H,ul Coble See how easy it is to start enjoying the benefits of digital cable.
al '9 Choose from as many as 400 different uncut, commercial-free

movies every day. The best entertainment for everyone in the

family without extra equipment.

73 Experience the Net the way it was meant to be -- FAST! No
cox- @ Home»- longer will you have to wait while you download your favorite
games and graphics.

cox Your personal home theater. Watch today’s hottest movies and
; biggest sporting events right from the comfort of your own
Pay-Per-View home.

Return

Copyright 1938-139% Cox Communications, Inc. ALl RIGHTS RESERVELD.
Please read ouv Visitor Agreement ., and our Privacy Policy .

-+ LHEUKRDCL VICCAULLILY .ASP L AL, LAND 1730940 70LU0ULIVIIVILL 704UDL V UKALIUN_ _LINE _—C LN DALULAT00/ //VV



Cox Communications Special Offers Page 1 of 1

Service Listings Visitor Services

Here are the services available at:

3975 HIDDEN OAKS DR
PENSACOLA FL 32504-8414-75

To place a new order for the above address click on any of the following services.

SERVICE BENEFITS
cox cnble The name you can depend on fo bring you a wide variety of
i programming with premium movie channels, world news, and

premiere sporting events.

cox D‘ iml cuble See how easy it is to start enjoying the benefits of digital cable.
L '9 Choose from as many as 400 different uncut, commercial-free

movies every day. The best entertainment for everyone in the

family without extra equipment.

cox @ H Experience the Net the way it was meant to be -- FAST! No
ome. longer will you have to wait while you download your favorite
games and graphics.

cox Your personal home theater. Watch today’s hottest movies and
o biggest sporting events right from the comfort of your own
Pay-Per-View home.

Return

Copyright 1998-185% Cox Communications, Inc. ALl RIGHTS RESERVED,
Please read our Visgitor Agreement , and cur Privacy Policy .

0o o/ CHECKADCL VICCAVLLILY . ASP L AL, LAND 1737 19 70LVUETLI LI CIN70LUVADND 70LVLIRNK AL _LIIND__L—F LINDALY/ 11UV



Cox Communications Special Offers Page 1 of 1

COMMUNITATIONS

Service Listings Visitor Services

Here are the services available at:

7627 BROOK FOREST WAY
PENSACOLA FL 32514-7804-27

To place a new order for the above address click on any of the following services.

SERVICE BENEFITS

cox cub|e The name you can depend on to bring you a wide variety of
P programming with premium movie channels, world news, and

premiere sporting events.

cox D"’ ih' cable See how easy it is to start enjoying the benefits of digital cable.

. '9 Choose from as many as 400 different uncut, commercial-free
movies every day. The best entertainment for everyone in the
family without extra equipment.

% Experience the Net the way it was meant to be -- FAST! No
cox @ Home~ longer will you have to wait while you download your favorite
games and graphics.

cox Your personal home theater. Watch today’s hottest movies and
- biggest sporting events right from the comfort of your own
Pay-Per-View home.

Return

Copyright 1398-15%9 Cox Communications, inc. ALl RIGHTS RESERVED,
Please read nur Vigitor Agreement . and otir Privacy Policy .

oo/ VHCUKDCL VICCAULLILY ASP { AL/UIN,. LIINE, 1= /021 70LUDRNUVUN70LUIURED 1 70LU VWA I XALUN_LUNE L0 EINLO/ 11UV



Cox Communications Special Offers Page 1 of 1

COMIRIUNITATIONS

Service Listings Visitor Services

Here are the services available at:

4065 ASHLAND AVE
PENSACOLA FL 32534-1022-00

To place a new order for the above address click on any of the following services.

SERVICE BENEFITS
cox cable The name you can depend on to bring you a wide variety of

o programming with premium movie channels, world news, and
premiere sporting events.
cox D‘ Hul cuble See how easy it is to start enjoying the benefits of digital cable.

- '9 Choose from as many as 400 clifferent uncut, commercial-free

movies every day. The best entertainment for everyone in the
family without extra equipment.

cox Your personal home theater. Watch today’s hottest movies and
g biggest sporting events right from the comfort of your own
Pay-Per-View home.

Return

Copyright 1398-158¢ Cox Communications, Inc. ALL RIGHTS JESERVED.
Blease vead ouyr Visitor Agreement , and cur Privacy Policy .

< CHCCKOCLVICCADLLILY . ASP L ALJEJIN, LUNE (L —4UUJ JOLUADINILANMI70LUAY COALILIIN_ LINDE _Z—F DINDAVAJILATIO/ 1/VV



Cox Communications Special Offers Page 1 of 1

ATIORS

DS LESRVEER I (e

Service Listings Visitor Services

Here are the services available at:

NUMBER 87
40 11TH ST
SHALIMAR FL 32579-2067-40

To place a new order for the above address click on any of the following services.

SERVICE BENEFITS
cox cable The name you can depend on to bring you a wide variety of
. programming with premium movie channels, world news, and

premiere sporting events.
cox D’ H.ul Cab'le See how easy it is to start enjoying the benefits of digital cable.

Coaall IQ Choose from as many as 400 different uncut, commercial-free
movies every day. The best entertainment for everyone in the
family without extra equipment.

@ Experience the Net the way it was meant to be -- FAST! No
cox i "ome longer will you have to wait while you download your favorite
games and graphics.

co/x Your personal home theater. Watch today’s hottest movies and
. biggest sporting events right from the comfort of your own
Pay-Per-View home.

Return

e

Copyright 1998-1895 Cox Dommunications, inc, ALL RIGHTS RESERVIL.
Please read our Visitor Agreement . and cur Privacy Policy .

oo/ CHEUKOCL VICCAULLILY .aSP L ALILIN__LLING, L —70LUIN UIVIDLIN70ZV0 / X ALIIZIN L AND_L—4U704UL 1 1I1704UD L XLALY/ //UU



Cox Communications Special Offers Page 1 of 1

Service Listings Visitor Services

Here are the services available at:

441 ROSS RD
FT WALTON BEACH FL 32547-2617-4

To place a new order for the above address click on any of the following services.

SERVICE BENEFITS
cox ‘ cabl e The name you can depend on to bring you a wide variety of
. programming with premium movie channels, world news, and
premiere sporting events.
cox D' i‘ul Cable See how easy it is to start enjoying the benefits of digital cable.
. '9 Choose from as many as 400 different uncut, commercial-free
movies every day. The best entertainment for everyone in the
family without extra equipment.

Iy Experience the Net the way it was meant to be -- FAST! No
cox @ Home longer will you have to wait while you downioad your favorite
games and graphics.

cox Your personal home theater. Watch today’s hottest movies and
biggest sporting events right from the comfort of your own
Pay-Per-View home.
Return

Copyright 1928-1893 Cox Communications, Ine. ALL RIGHTS REGERVED

</ VHICUKDCL VICCAULLILY . aSP { AN, LANE 1441 70L4URUDO JOLURNLIQCALJIIIN. LAIND,_Z— 1 704V VYV AL L\ UIN70LUDIO/ 11UV



Cox Communications -Special Offers Page 1 of 1

Service Listings Visitor Services

Here are the services available at:

310 PINE MOSS DR
FT WALTON BEACH FL 32548-6308-1

To place a new order for the above address click on any of the following services.

SERVICE BENEFTS
cox cable The name you can depend on to bring you a wide variety of
¢l programming with premium movie channels, world news, and

premiere sporting events.

cox D' H,ul Cable See how easy it is to start enjoying the benefits of digital cable.
. '9 Choose from as many as 400 different uncut, commercial-free

movies every day. The best entertainment for everyone in the

family without extra equipment.

Experience the Net the way it was meant to be -- FAST! No
cox ‘@ “cme longer will you have to wait while you download your favorite
games and graphics.

cox Your personal home theater. Watch today’s hottest movies and
" biggest sporting events right from the comfort of your own
Pay-Per-View home.

Return

oo/ CHICCKOCL VICCAULLILY casP L ALILIIN, LAINE 13 1U702UT LINL70LUIVIVIDD 70LVULINKALILIN_LLIND _L—F 1 704U VYV AL LO/ 11UV



Cox Communications Special Offers Page 1 of 1

Service Listings Visitor Services

Here are the services available at:

102 SPRINGWOOD CIR
CRESTVIEW FL 32536-9564-02

To place a new order for the above address click on any of the following services.

SERVICE BENEFITS

cox cabl e The name you can depend on to bring you a wide variety of
A programming with premium movie channels, world news, and

premiere sporting events.

: ® See how easy it is to start enjoying the benefits of digital cable.
COX Dlg'hl cable Choose from as many as 400 different uncut, commercial-free
movies every day. The best entertainment for everyone in the
family without extra equipment.

cox H Experience the Net the way it was meant to be -- FAST! No
; ; ome longer will you have to wait while you download your favorite
games and graphics.

cox Your personal home theater. Watch today’s hottest movies and
7 biggest sporting events right from the comfort of your own
Pay-Per-View home.
Return
Copyright 1598-1333 Cox Communications, fne. ALL RIGHTS ERYED

Please read our Visitor Agreement . and <ur Privacy Policy .

+oo/ CIICCKDCL VICCAULLILY .aSP { ALJIIN,_LAIND  1—1VZ Z0LUDL INLINT VW UL 70LU LN AL, LLINE Z—CUINED 1 VID VWO /U



Cox Communications Special Offers Page 1 of 1

Service Listings Visitor Services

Here are the services available at:

2408 PARKER DR
NICEVILLE FL 32578-2317-08

To place a new order for the above address click on any of the following services.

SERVICE BENEF:TS

cox cable The name you can depend on to bring you a wide variety of
ol programming with premium movie channels, world news, and

premiere sporting events.

cox D’ H.ul coble See how easy it is to start enjoying the benefits of digital cable.
‘s |9 Choose from as many as 400 different uncut, commercial-free

movies every day. The best entertainment for everyone in the

family without extra equipment.

Iy Experience the Net the way it was meant to be -- FAST! No
cox @ Hcme longer will you have to wait while you download your favorite
games and graphics.

cox Your personal home theater. Watch today’s hottest movies and
7/ biggest sporting events right from the comfort of your own
Pay-Per-View home.

Return

Copyright 1993-1399 Cox Communications, Inc. ALL RIGHTS RESERVED,
Please read our Visitor Agreement . and our Privacy Policy .

<o/ UAICCKOCL VICCAULLILY .asp (ALJLIIN_JLLINDG 1 —24U0 704U ARNLN70LVURNXALUN _ LUND__L—INICLE VILLL704U70£0/ / IAYAY)



Cox Communications Special Offers Page 1 of 1

PoE COMATUNTZATION

Service Listings Visitor Services

Here are the services available at:

516 TALL PINES ST
CRESTVIEW FL 32539-3614-16

To place a new order for the above address click on any of the following services.

SERVICE BENEFITS
cox cable The name you can depend on to bring you a wide variety of
. programming with premium movie channels, world news, and

premiere sporting events.

cox D‘ i‘ul cable See how easy it is to start enjoying the benefits of digital cable.
Cat '9 Choose from as many as 400 different uncut, commercial-free

movies every day. The best entertainment for everyone in the

family without extra equipment.

cox @ H Experience the Net the way it was meant to be -- FAST! No
o W Ollle longer will you have to wait while you download your favorite
games and graphics.
cox Your personal home theater. Watch today’s hottest movies and
¢ biggest sporting events right from the comfort of your own
Pay-Per-View home.
Return
Copyright 398-159% Cox Communications, ing. ALL RIGHTS RESERVED.

Plaase vead our Visitor Agreement , and our Privacy Policy .

oo CHECKDCL VICCAULLILY . aSP { ALV, LINE 101 U704V 1 ALL70LUL LINDD 704LUD L OCAIJIJIN_LUIND_L—UIRLD 1 VID WO/ //UY



Cox Communications Special Offers Page 1 of 1

Service Listings Visitor Services

Here are the services available at:

116 DEVILLE DR
MARY ESTHER FL 32569-1465-16

To place a new order for the above address click on any of the following services.

SESVICE BENEFITS

cox cable The name you can depend on to bring you a wide variety of

‘ 7 programming with premium movie channels, world news, and

premiere sporting events.

cox D‘ i"'al Cable See how easy it is to start enjoying the benefits of digital cable.
A 'g Choose from as many as 400 different uncut, commercial-free

movies every day. The best entertainment for everyone in the

family without extra equipment.

cox @ " Experience the Net the way it was meant to be -- FAST! No
Ca Tl Ol'lle fonger will you have to wait while you download your favorite
games and graphics.

cox Your personal home theater. Watch today’s hottest movies and
77 - biggest sporting events right from the comfort of your own
Pay-Per-View home.

Return |

Copyright 398-1539 Cox Communicaiions, inc. ALL RIGHTS RESERVED.
Pleasa read our Visitor Agreement , and cur Privacy Policy .

oo/ VIICOKOCL VICCAULLILY (aSP AL, LAIND 17110704V UIE VYV ILL D70V NX AN, LINEG _L—IVIAKN]T 70£4ULD 1 11010/ IAYAY)



Cox Communications Special Offers Page 1 of 1

Service Listings Visitor Services

Here are the services available at:
NUMBER 913

955 AIRPORT RD

DESTIN FL 32541-2817-55

To place a new order for the above address click on any of the following services.

SERVICE ENEFITS
cox cabl e The name you can depend on 1o bring you a wide variety of
7 s programming with premium movie channels, world news, and

premiere sporting events.
cox D‘ Hul cable See how easy it is to start enjoying the benefits of digital cable.

Ul |9 Choose from as many as 400 different uncut, commercial-free
movies every day. The best entertainment for everyone in the
family without extra equipment.

I? Experience the Net the way it was meant to be -- FAST! No
cox @ “ome longer will you have to wait while you download your favorite
games and graphics.

cox Your personal home theater. Watch today’s hottest movies and
. biggest sporting events right from the comfort of your own
Pay-Per-View home.

Return

Copyright 1398-139% Cox Communications, inc. ALL RIGHTS RESERVED.
Plrzase read our Visitor Agreement . ind our Privacy Policy .

oo VIHCCKROCL VICCAVLLILY . aSP L AL, LAIND 1 —Y70LUINUIVIDLIN70LUY LI AN LLINDG L—Y 00 70LUVALINT VN1 704UL0/ [/UV
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FORT LAUDERDALE AF: —
‘The tape phyed in lhe COLTOOL
shmvu!

ney &uggpested thar IM reporter
| beard screaming on the tape
Bather the

Jurors see tape of graveyard shooting

Telemmmdc about the suicide of the
coupie’s  15-vearold daughten

s,

Nunez hlamed kis 33 yearold ex-
wile for causing their daughter's
sucide twe months eartier, saying
Mactin had slapped e gir! after

guz, shot Martin in the hesd and
then firec 11 more towez a5 she lay
at the grousd. Croz snd ber 2am-
erman rap for cover; but not before
upbunngmhdthv shooling on

Cruz tetified Wednesdsy that

Wo'kevs put \lp 2 billboard with tha toce of B-year-oid Cubin Eilan Gonzalez in Havana,

86rost from the United States interests section.

Elian’s grandmothers
get visas to visit U.S.

WASHINGTON (AP) - Tue
Thinton adauinistrotion has issued
visax 10 the grundmothe~ of
Elisn Goazaiez, eunbiice ters to
wme 0 the inited States 10
Make their cuse o toe Lyar
oldsmkmtaCuLx. Us. X

suid Thursdsy.

‘The visas were v as ref-
rescitalives of the Nationa!
Cocncil of Churches were Rying
to Cuba to meet witn the gund
mothers azd vith Cuban povesn-
Tam  enaucil
atrongly suppocts the Ceban gov-
erument's position that the hoy
shotld by reunited with bt inther

wert giren pascporiz Toc lr.wd

earlier this week
The two women wede uxpect-
e‘wmﬂmﬂw)‘m\lm
the

Bis fuiher in Cuba,

The kg tearm fled s lawsidt
accasing the INS of viclating
Bilen's due-process rights and
asked the fudge to prevent the
agwey tom retming the boy
before o gives hi sn esyiom
hearing.

11 15 about protecting Elian's
vivii and conditutisna! rignts, e
«ne as if k2 was any other
cnild” eaid Sponrer Eig. a lowyer
for the groat-umcle.

Moy iedti experts, insict that
Elico's U5 relativex bave na
jegal standing becsusc heir
rx;tn do aoi trump those of bis
mL.n, iy clnsest relative.

‘Al along. the Yegal sue has
teea who #peaks for u Gyrarold

elationships there i5,” Reno
rod *t belivve that with all my
beart and roul”

She repeated that “bused or
the information we have, Ihink it
(the: INS decision) wag correct.”

President Clinton olsc repeat.
od bis endorseaenit of the INS
position.

“We need o thimk long and
hard whether we're gaing t take
the position that sy person who
comes to our ehures who iy &
mittel, @1y suinor cbild wito lones
hix or her parents, should nover
be weot home {o another parent

'nmnday ‘s Christian  Scicnce

they hetleve

there will be friendher than
Miant, whese icre 8 powerful
support emong Cuban-
Americxss for aiowing the boy to
remein in Lhe nited Stiten.

The visit of the grandacibers
is pol expocted lo huve any
impact oxt the lope: process now
s;ufln way to detemiine Phor's

o) owa- 12503,
bat

doubt the pnmhl By the Gyrar-

Wd Cubars Minmol relatis will

sucewed.

Altorneyy for Lazaro
Gonzidez, the buy's greal.ancle,
wan; to federul cour Mm
gratioz and
thas I:lun st 10 be returmad to

E Thursday,
Allorney Gererul Japei Reno
xdd her doperimont wmsld ook
al any legal sieps “ko bave the
maser heard sppropriately add
pronRly with the recegnition
tEoLit €oes the child nu good tobe
hedd iz Rpabo.”

She would not predict how
soon R0 governmwal would
reupend i cows?, otver tun o
A3y "G 3000 3% pousibic conxis.
e with approprizie prepars
fun,”

snd ke hieid Ao the
Iromigration Service's view that
the bav's Cubar Gitber shulid get
Hivx back. "Law, merals, the -
Yy valuer: that we talk about all axy
thie bond pelweer » parent and
chll & o of the mowt sacred

utiored Conyress not
p-m the Syexeold special dn
246 Lo keep kim in the Uoited
States and criliczed the actioas

of Cubap President Fidel Costro.
“1think the way he hax altcopted
w pnﬂddu this s alws tevribhy”

u.mm voez living with bis
Mizmi reistives since ke wax res-
cued in Novestboe by the Coant
Guare while clinging © an inncr
tube i the Alzzric o the Florids:
cnast, Hix mother and stepisthes
were amung 11 peuple who
deownad Beeny

Cuba
The kejat fate of the boy das
drawn {vteroations)  attention

int=rvenioy and the topic bas
beonme fodrior for WEIC House

Elian's plight fuels Cuban propaganda

FAVANA AF? -~ In Cuba, s ab Ehan, all the tme.
Froce the mxement peopic tiarn oo 1oris radion in the:
fEorng wetl: they rvtah of ther televiaions ot aight,
Cubans ane bombardsd wil: news and commaeut shout
Gonewics: and denunds thrt the Gyeantkd de
velirned i the Urdter: Stutey.

Elian's faew peers from toe feant poge of every nvws-
pupes, hurdireds of billboanis znd posters, huodreds of
thousaryy of Tehts.

Every night experis ddmitc e b)ys h:.‘aeh'
Juaws o, five prime-titee zelevicion

Tn Miawg, zume dave sompaiud Edau in Winstan
Churchill Others hatt porowyes bire: as & child choseo
by God to reznain i Florida.

n Havens on Wednesday nigst, the Srafin Laz-

oixd by nophews i than sors,
“The Cubms exiles have bandod Cuibe £ win wir. sit:
.uam u»d hdnn \hldu o anesq- of New

with President FIde. Castm orescnt. ﬂ;.o‘um
Mimvr,nww the fullowing day.
Sor the

maching, te loyl’uheﬂna-pn mhv.hp:a bfﬂ"
ow:ewuuo.wc-w vfrea—rlwbmhsm

!!Eiu-murlu‘llnmnwxbrnmunhr
"lfhdndtbetﬂdnlmmned. it1s bocsuse

ums::xamvwwuubm-am

13
he past decade — aince Use 1050 Mxnef exile
crisis lod the govenutnut to rely mass support in Uhe

strect,
Dorern of tiowx over the pust six wecks, people
hwwwmn:mbmﬂ\mmm

e mmdreds of
(hﬁwmdmxltmmmw

sider after be was found Nov. &3 clinging to an ianer
tube of the Fiosids coact. Fis mothct and sueplather
were among +1 peapie wbe drowned in un appareat
mlommml.kg;lty to the Uauid Switcs. He
has boea atuying Witk his eclutives in Miani — iochut
ing & groat-usicle - - sioe thar,

mihb)c\nm the debale hox somretimes boop sur

honmes ur undera LS. g opera-
tion naroed “Peter Pao.”

The issuc also pruts Castro in the role of defending
famibiea. “There is no other issue that couid be more
useha! for the Cuban government) thao the defenie of
uamm"vmu

é thy 'Which bas
mummmp‘euﬂum'wm
Eckstein & Cubn an University. She

Samilics, T think it's because & gets at very deep vakies
that Cubays have.”

in recen years, Cuba has suffered econamiic hard-
ﬂ:ymdbunee-.uw the ideologicn: pustica
meumdmwmuzhhndmm!&mdu
i inc by Castre.

-Au&ne-muumwmmwmyh
'Mpmy w zally xr anvthing, this worke” Eciotrin

n!.beeunueryu:--!mu 993,
*You know what you ¢id to me,”
Nunez told Crwr as she kRt the “h.
courtroom with her atiorney. “dou
used me as & pawn and you know

irresponaiie to suggest
that Telemuindo or Ingrid Cruz sre
m nwvw eoaponiible for this terri-

i1 Lie wragedy,” Guelen said. “Ingrid

Cruz was grepesing & sty for
the Spanist-langusge network

The 862.7653
Fireplace 3389582
Store
Gas Log Sale
Vented & Vent Free
$50.00 Yn $100.08 Off

pAsRng a story.”

W HAT SHIADBENTN G JANDAR
Mt
BB YEIVAGE 3%1’
%"' 5
v e

Cruz is & 200d journalist who was
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World News

Mexico’s student strikers driven by despalr

systern in which the ruling

has held power for 71 years. They

fee] isolated by adverse media cov-
abandoried even by most

high school, vowed that “H provocs.
teurs try to retzke the university,
dmt\rﬂ!bemb:m"

3ait that while the
strikers wn‘t llow classes ‘to

-__Kenya feels
"thréatened |

N

b - . llﬂkl:'gm throw ::nu a8 they retake 8
preparatory achool i ‘with Mexico's Nations)
y crisis oo td g reverson soved i wih Mexicos Notorw)
b shoving. The students resiet any-  Tuesday in Mexico City. The strikers contro! the sprawling main
near y one who trics to cast bimsell as 4 Campus of Latin Americe’s largost university sysiem. For nine
leader of the mvement, Abraxus  MOTMNS they have occupled the school, locking out 260.000
By SUSAN LINNEE naid. classmates.

Assotimes Preus Wive:

NAIROBI, Kenya — President
Danie] arap Moi cailed a rare
news confecrence Thursday to

“The crisis has nnplinllon:
‘well beyond the borders of the
conflict arcas, due to the cireuls
Hundulleplnrmandreﬁgaes
into countries,” said
the 73-year-oid politician, Kenyn's

i since 1978,

It was not immediately clear

began
in 1908, or the 17-year civil war
southern

mammf:gmw
- s o Saturday - February Sth
:'::::::‘.;:'::‘.:":,..‘“;.W“ schoot and never veniured 10:00AM - 2:00PM A

‘The proposal. oue of half a
dozen foated since 1991, calis for
Somal wuriords to turn their fac-
tions into politica) parties, to dis-
mmdw'ubmltwm-pﬂmaq
of lsw ns well &5 the

By JOSEPH COLEMAN

women and intellectusls in Ihe

Ity on Development, or IGAD,
mdermnwku Guelleh

house — for nine

abductor took her out of % for the first time since 1990,

Girl’s nine-year hostage
situation puzzies Japan

1U'x stil) oot clear what her life
was Jiko .

The man's mother bred oo the
first floor and bas denied knowing
abogt Sano, police said, though

newspspers ssy invcstigatons
now doubt thet.

Police were called lasi wouk
about 2 pwn making a distur-
bance at ¥ houpitud. When they got
there, @ woman with Lim stepped

- cmerged iast week when  up and idenlified bersclf a3 Srno.
Sioce the ouster of Somali | ¢pe i Yater, she was; reuniled with hor
President Mobammed Slad Barre | her abductor took her nat of the  {anily. who said they nover kat

In 1991, nalghboring house for the first tine. hq)eﬂu(nhnwuldb:l«md.
reccived hundreds of thousands of mmmwnmm “The kidnagping lu the lougest
Somali refugees, and the Sow of the Kidnappiny is ralsing of its kind in Japun. A man who
small arms and semisutomatic quubn. sbout pelice incompe-  had been miming for 23 years was
-weapoas into Xenye is fuclng & breakdown of commu-  discovered in 1970, fwvai s13d, bui
growing tide of violent cattic tilies and tbe complex relation- be had been ruised Ly bis abduc-
and armed robbery. and captive.  tor a5 & son — not contined to &

Moi called on the United States “She was not only confincd .

snd Europe to do 2 | Hiroid Jwai, an Sanc's kidawpper was hospital
hait the flow of arms into the . s appa; for f
region and Africa 28 & whole Tokyo's Toyo Umiversity “Her problems, and police aay they
because "they certainly do pot | soul was alsoin chaing.” him. Suno

from
The dlplmdc official said

police refuse to say wbether there The questions have
mm;mﬁﬁm%ﬁ: 1s evidence ahe was physically How, for example. could the
ull seale internsi strife, wanied to sexually abused by the mao who man eluded police
avoid the profiferstion of pesce pped ber: for nine yexrn? Ke was arrvsted in
initiatives for Somalla But the Ettle informoation avafl- 1989 for trylog to kidnap

Bdhmhwphmd!w—h
ditional rivals for influence in
Somwalia

momEnrm | RS e
pered. Ethiogia sow backs the Sl b4 gl Spermen” 10 ot 'Ilnnedimdﬂme_l.ms!
EQypt, together with Libya,has |  poliee official Bunye mmqw:mmme * immediate Infonnation Access!
20 TOAD. for both Somala 428 | hes o eon et ot v, Sepmrn we. aiso ssking how | "Round the Clock Customey Service!
dresacd ber in men's clothing and  the -

the bead of

weapons
in the bands of & civilian ruler

» Tons uf Great Features!

e

Ages5 -

Birth Certificate and Proot of Residency Required.

MARY ESTHER 'Q
LITTLE LEAGUE BASEBALL
AND
GIRL'S SOFTBALL
REGISTRATION =

& &

12 Years Old

Child will be sized for vnitorms.

2.5 %el¥p CoxGliome

150K nearty 7 minutes 7 seconds

nmdsmnmmm

Order COX HIGH SPEED’

INTERNET senv:ce Nuw-ff




FRIDAY, FEBRUARY 4, 2000 Daly News PAGE BS

World News

e Come ms&s&gsfr

204 F Eglin ?&wy NE- FWB

Computer Systems ?els?&mwgg
2112 Lewis TumerBive
Suite 1 - PAB

: NLOAD f%%gﬁgmm FWE
28.8 Biat-lin

neary {minutes

over S minules

over 45 minuies

Circuit City
438AMary Esihier Culoft- FWB




16th Wing wins Outstanding Unit Award

By LINDSAY TOZER
iy News Sut* Wrivor

HURLEURT FIELD — With two
Silver Sturs, ane Bronze Star and 16
by pined to the unitorms of Huribart
[idrtvpe -+ 6::” ia nat.

with the Air Farce Outstanding Unit
Award.

LL Gen. Maxwell Bailey, com-

mander of Air Force Special

i Com_::md.dledtbc

1ith such honor “a true highlight to

Burlburt Fleld "

Northern apd Southern Watch, Joint
Eodeavar, Joint Guard. Indy, Desert
Fox and Allied

Thunder,
Force. The 16th SOW aiso earvedan -

2 Sttt Wrster Lindeny azer cen
be raached at 863-1111, Ext, 435,
or p3

som

From Af
Ln!;.'wl?_engmmue_.ﬂu
Meelicg host Sister Jeanne

mn&m:}mm

of the exchange until Quintana's

xvm-;-hm:udnnonmmi
S, a5 A .

thought this was inappropriste
behavior for grandmothers,” said
> A

ghlin_and Sister nare_ ge
Enum,.whudu?u:hhehouu-

“The way the wornan sald it on
Bational elevision

spokcswoman  Michele Morris.
O'Laughlin is president of the
achoal

anguisted over the present condi-
tion of my B-year-old son, Eliav
Gonzaiez,

eral government

“He is multiracial, bt as far as
his race, we consider to be
im

region.
Add the Rispanic/Non-Hispanic
question to racial classifications,
and the number of categaries bal-
loons to 128,

“1t is going to be & mews,” caid
Susan Graham, president of
Project RACE. s Taliabassee-
:ed omnh.'-‘lin that lobbicd

- 8 single *multiracial® category.

The new systero also has
sparked conflict between multirs-

Asian groups fear that fortmnle.
would subtract Icom their aum-
bers.

“for Asian Americans, what
that means is we are going to lose
wumbers agaio and the vnder-
count wili be tven mere probien-
atic” said Jobn Tateishi, execu-
tive director of the Japavese
American Citizens League in San
Francisco,

Aslans msy have more to lose
because of their high rate of inter.
racial jage.

TOAITIAR
More than half of the Japanese
m the United Stater married

nation’s
black and white paronts.
Tue issue of race is furthor

“We axw ‘1717 That's his chip. So
we lookeg Lo dee if we cuuild see kim
waviog at ua” Betly said with a

the tupe, Ruromerse)

He mid the investigation wes
grogresung rapidly, including work
b7 & Nawy vesse! using side-scan
bonar lo wap debris in the Santa
Barhors Channel aboat 10 miles
rom share.

. Sonar sppeared to show the

Fifloen members

SEARELELEE
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FEROES

From A1

flew into the war zone on March 27. |
Less than u miziate was spent on
the ground as the pilot was brought

FINAL DAY

on-bourd.
Shorlly afier the $45 million
Stealth fighter crashed northwest

of Belgrade, supporters of Yugoslav
televised fumping ou its erumpled
wing.

When the dfootage aired,
Denehan said be already knew the
piiot had been rescued

ey may
wreckage,” be recalled. “But
don't harve the pilot to put in front of

tbe media”

Gen, Peter Schoomake:s com-
manderinchief of US. Specisl
Operations Cowmand, presented
the medals.

 Statt Writer Lindsay Tozer can
be reached at 883.1141, Ext. 435,
or lindsayt@nwidatiynwws.com
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'Ethnic Albanians return to a dwuded

uncertain Kosovo

By DANICA KIRRA chaos balow, the two 0-yeanoid . .
oot punos e Soeager o s Dozens flee in overnight clashes
o fow provisions as
KOSOVSKA MITROVICA, how they wouid even 1nanage i PRISTINA, Ygoslavia (AP —  called the Liberation Army of
Yoposlevia -~ Hascn 2od Hanfe  survice. Dezens of ethiric Albanian women  Prusevo, M- Aavd Bujanovac
Jushasl snuggied on theie sula for “There's floue™ Hasuu Jazhar: and children Oed into Kosovo ou  —- rauned after three predominant.

the Srst dmce in theew weeks, after
NATO peacchotpers spirited then
home 11 2 dating stand to begin
nealing this ethalcally divided

aaid. “We will munke do.”

Just a few foors down,
Dragomit Vorkap is oiso baffiec
at what the future may dring. The

Saturday alter an excharge of gun-
fire in a town just outsids dw
province's bordez NATO peace:
keepers said.

iy ethnde Albanian owns just us-
8ids Kosowo in southera Sexbin.
Ths group’s fighters sav they are
trying fo protect villagers io the

Hosova town, 37.year-old Sern, who spent much The exodun of some 173 peohlc cegion tront altacks by Serb forces.
But the view Som the front win.  of his i 23 & supervisoe al the was the latest push foom Dobrasin, The refugcen frum Dobrastn
dow of their high-risc spartment (s lucal gold and silver mues, hus a prodominently otinte Albanian msnod s ok

diffevant sow. They fook down and
gec burbed wire, Freacr flags,
urmored personnel carriers and
Ureck troops.

m“l'm in prison,” Hanen Jushar:

the

et jsis famibly awxy. He is Moled up
in bis howre, uncertain and atraid
that hs could ever live in pesce the
way he ooce did

“This Is ot an answer.” be raid,
referring to the armedcamp

Jlslum and 3¢ other othnic

that now exists in kis
-panmﬂu building.

Bullding rexidents described
thoir homes »8 oncs belng amang

An ethnic Atbeniun wha retucned to his home in ths Sarn
dominated sector of the sthaicly divided fown of Kosovaks

town iv ematern Serha. Huudredz
of peopla huve ded the arsy in the
past two months, into
the closest Kosove town of
Gnjtane. about 33 milas southeast
of Koeovo's provincial cawmtal,
Pristns.

The area nesr Dobeasin has

been the site of aporulic clashes
between ethnic Albanian guernllis

ockpoint  belug

manned sbout 24 milas lnside

Kosove by US. Sgt. Kelly
Lesveriex of Salemn, Ore.

“hskmghuuynnhedw

itere,” be aaid He £33 e villagers

were traveling i cors, on hotse-

back ana ou Tractors.
Meanwhile, sorme 70 Serdw
demmustrated 11 e Koaovo town

rorth of tho Mar River —- bui I tre Gacsl 10 Kosovska Milrovicn, - MAFOvica 1aiks on the tefephions Saturday s » French soldier and Serts polico. Tuers are foars  attack ax a Serb bome, Five people
100k Lear gas and stun grenadesto  The spartmeats were granted to mmmmmumm- that the soutbern ian reglon  werw injured, one seriously, suid
dm.p:!hmm@nounu&m mine employees who worked the could be the scene of renewed bt Warrunt Mark Cax, 8 NATO
wbo oppase the move. rich pita that once made thls city But then came the conflict thut  were killed by Serts forves ruring  ing zimilur to e conflict in Kosovo  prese spokesman.

Now thut they are home, fami- relalively prosperous, Not anly did  has torn this provinco apurt forthe  Yugotlav  President Slobodun last year which led to NATO  NATO pescekecpers sealed off
Hes ke the Jasharis are wonder.  li the neighbors other, last severs| years. Milosevic's 18-month crackdown  Aitacks against the city after viclence broko out,
‘ng what to do next Despite the they worked together all their Lives. Thousands of ethnic Albanisns  against Kosavo separatists. The newly formed rebel group s Cox sadd.-

Slide Trunk Show & Sale!
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Nigeria survives its

By THAR SULLIVAN
Axsdcwmied Prove Wiirer

KADUNA, Nigeria — Nigeria’s
ﬂvlsion» are legion: Christian vs.

dlwsmns

uslim, portaerper ve. southern-
er. the peaple of the Niger Dalta
[ FF va. vl companies, the masses
(-] unerplayed young peopie v, sny-
one with moscy.
INDIVIDUAL SLIDES Esch of these conflicts, and ath ©
+r3, dave exploded into vislence in
Choose from more than | recent months, luaving thousands
of people dead. Despite its transi-
'm stylos. tioa t» democracy iast yesr
Moncutacturer's Represeniotive On Alrica’s most populona nation
Setection! remans 4 deeply fragile country
Hand To Help ¥ Your that Is capable of hornfic blood-
FINE JEWELRY shed.
4 DEPARTMENT Yet somehow, Nigeria keeps
Fos More Information, Boiding together.
Coh 8337221 Over ihe patl 1wo weeks.
wmmmmmw Christiun-Musiim violencu shifted
0w COUpYY, O OF alfer. back and forth arruse Nigerinina m
cyele ol ditack andrevenge — the FE0 Y aing in an evening mvleo“ mhv:l:‘ :t.:n‘h::t?,:rw
STYLR ¢ GUALITY + SERVICE + INTEGRITY woint bleod ettinyg since tho coun-
£l zy'.v civil war ended Iiree ChUrch in Lugos, Nigeria, Friday.
206N iy,

In tux anrthere city where the
fighting began, entue ueighbor-
hwods were destruyed. Some ot
clals say mure than 2,000 geople
were Kiled in the vielenco,

Northeruers, acarly alt of tuem
Mustims of the Hausy tnbe. were
fighting Christisn southerners,
who are mainly Jbo and Yoruba.
Tn the South, the demand for

anawer to these provlems is divi-
wion. Many Yoruba nationalista
‘want the country spiit into semisu-
{ooommaes. mgiona as it was after
mdmmdencr in 1960,

touched aff by Chriztian dcmon nnruuwlddyvm'ﬂlnpuno{a like wapy African

i agaast 8 to ignile violence ~ lllli-, 1 on uniikely country.
bring shaciy, or fslamic bsw. u- aud give the militazy an excuse to Patekied topether by British enlo-
Kaduna ata'e. weize again. rualists, it combines buadreds of

Nearly two woeks iuter, thou
sands of reftigees across (he coun-
tey atilt live in army barracks aed
police stattons, fearing further
attacks, Witz nany leaders in the
overwhelmingly Muslim north
have agreed to pull back from
their dumnends for sharia, the ten-

siot cuntinues to fester:

If sharis was the maich that
ignited the fighting, there was
alceady plenty of kindling. In
Nigeria. problems build on top of
032 another —. religion twisted
with etinicity and Revgruphy, alt
magnisicd by desperate poverty. a
history of Lorrupt polittes and a
lack of effentive policing.

So when one sroblem Sares, it
i draw io others. spiraling into
cutrigh: combut aud pushicg
Nigena, yel again, to what secems
like the brink of compicte coliapse.

The fighting over sharia cct

Northerners. whose dowmina-
tion of the military gave thetn
*normous power during 15 yeers
of army rule, have lost much of
their inSuence sinct last year's
Lransmm 10 demactacy.

The povernment lacks control
here. Nigerian police are notori-
ously jll-rained. knowe more for
demonding bnbes thar anything
cise. Many Jon't ever have fuel for
heir vehicles.

When major troublc does start,
there yre few ways (v quell it uatil
the full weight of the army — reg-
ularly chustised by rights grougs
for its brutal methods — ia catied
n.

“Thut kind of explosion just
teils you the evel of frustration
that has built up.” Hev. Matthew
Kukah, socretary gepersi of tne
Catholic Secrotariat and a keen
political observer, said of the

ethnicities and langua.,m in ater-
ritary that stretches from hungle-
covered bllu to the <ry gands of
the Sabe

Al ﬁm giance, there would Le
lite to unite Nigeriaus. But few
peopie hore wan® Lo see (heir
country o?wmde bered, and a deep
strait: of pride runs through the
divided nztion.

For alt its problems, Nigera is
8l the dominant country in the
region. Nigerian-het peacckeepers
hetped end civil wars in Liberia
and Sierrs Leone, Nigerinn oil
money fucls businesscs across
West Airica and -- nct unimpar-
tanily v a yoecer-magd continent
— Nigeria's national team is
among ke best i, Africs.

“We\x come 2 long way o con-
sider going vur scparste wuys
now” s0id Enema Oguchuln an
aide to  Premdest  Olusegun

s across Nigeriu's many divisions. Kaduna violence. “Itz justamiud- Obassriv. “Nu generntion of
First 2 Months Waile cn the surface It is a buttie  Jess omyotviokme thatyoucan'l  Nigerins would ke to be ass0u-
s : aver :v;;ﬁzon; it alsc n:nec\ed eth- e:pF Nigeria e ;cg with the brealcap of the coun-
lnternet erv|ce E we and geographic ranvor 'or  some ne, .
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» — of e followog ocatians. EYE EXAM f 4
fand i Systems Tachnciogy ¥, hudes oilztion, -
g FILE DOWNLOADING TIMES 212 Lm‘li.m:r Bivd. .:u‘:mu. ux-x:::-:. fnT;' ur:n»-
! - 5.8 Clai-Up CaxOH —s‘,h 1-WB - Eye exue includes R+ for ginmsen
1500KR  rewiy7 micuted  7seconds | . Tach Advahcac Compuer . .
lzus ave: 9 minutew |omi 99 NE Eglin Pawy. - FWB DAYLY WEAR $
Starra Computer Conter g’,"";g’; _l’:f“‘::
1253 NEgln Phwy. - Shadmar George D. Kdlund OB, 1iaii)
Data Technologies Gilution,foliow up visita, vers kit
0 T ey 50 D sv.:ﬁf,‘. ‘m"’.;jﬁ,?;'v&gf?g Frimg ead triaeg for pheriel
e Giassos ol
Circuit Oty
419A Mary Esther Cutolf + EWB

20/20

EYE-EXAM
CALL
244-5377
Eglin Plkwy.

Formerly Named
PLAYGROUND
Opiical & Hearing

COMMUNIEATIONS

. WWW.CaX | ::von/guﬂcpé b

Deshanort Walton Beach 795:1269




PAGEAS  DaiyNews SUNDAY, MARCH 5, 2000

Wcrld

Numbefcrfsw mpagssmmmwme

Order COX HIGH SPEE
INTERNET SERVICE now:

‘Bound th ver Service represeniatives are here
fdaysaaes»c CONMMNUBEID

www.cox.comig




SATURDAY WARCH 12,2000 [usy News  PADE B

"World News

Putin hopes military vote will help him win election

By BARRY RENFREW
Acs0cted] Powos Welar

MOSCOW Scidiers  in
Crechnyn cast abtentee Lalicts
Friday in Russin’s Mn\nl e
tion wid a top go Qe

tacking the wilitary offensive o
retake wbel Chechrye.

Aneng his firg: actions a8 acting
wukl‘a& "t.lm 2pprwved plans to
siep up the and pur-
chase of mod"n werpons {0 revive

wackniggly back acting President
Viadimdr Purin, who has made build-
ing a powsrful militery u ey past of
restoring Ranvia's @obal cloul.
Reviving the milttary is one of the:
few finc idexs Putin has offered &
2 seeks a ol term i March 20
ﬁcx&it'sr.‘dumlha‘.gm&m
woli wilh Russians nastalgic for the
past. kelping give Frtir a cunmirnd-
mg.u.’lm:hecl:a.mm

i forces. Military spend-
ing has .n‘:rnwd vithough: no Bg-
ores ame svllable.

Modern  weapww, including
tanks, srtifiecy and sdvaneed fighier
s, 2re being deveioped, even E the
government can't affond o do more
thas produce prototypes. Some of
the wnipons e buing offered tc
-xm—-mmammhw
underwrile production far tw:

Fo-tomes-anel

a7y, he said

Butin's calls 10 revive the ghat.
tered armod forces have earned
#rong suppert from top generals
and many ordinary Hussians who
20e Lbe: Wes: us a thrert. Cluze rela-
fons wite the West zoured under
Yeltsin;, who objecied to NATO's
w and ux mpugn against
‘Yegoulzvio, a Rusxian

Fulir, & former KGB dﬁce: W
the United States and other nations
aontst tret Russia as as equal He
has ehown & willizgness to be conell-
iatory, oficrivg t0 revive nuclear
weapons  reductions and  even
mused abow joiging NATC.

5:4\ even if rclaﬁnns with the

For &l the tough talk, rwviving the
Hfussian mititary will be a huge, per
heps iopossitic, taxk T Ruzsian
#CoNOTIY has been ;n recessian fra
Grcade. The current Axonse trudget
is ¢ pritry 33.2 hillien, compared with
ennuat U.S. defansc speading of
zbout S804 billion.

Ruxsian fsais p-:n: a
dismal pictuses: of the lT.ﬂ.'fl."_'l.
has been cut from 5 millica persan-
nel to 122 millicn wn the: past decade:
# The or force has 100 received 2
sigic new plang since 1992 and riane

.«Jmmmmmzmm
posgbie it we do not have sireng
argaed kwces,” ke suid strtly afer
hecoming acling presicert when
Bong Yehawn resigicd on Dex. 31
Mebuild:ng the mitiory wik be dif-
Scult and pensive. The Rustusn
econcnty is if shauibies zne e gov
eroucnl iv Gespetately shart of
cush. Buz Putin has alteady begun
boasting the arined hirces. inciuding

All eyes
on Kohl
as he

returns

By BURT HEZRAMAN
faroosu B Yhite

BERLIN .- Heimut  Hob?
appeend in pardament Pricey for
the st tme since n dnaneial sean-
da igvaiving hix periy brofe
Novembis a tomebwi timed
caincice witls uy sreriversery linkad
o his grcaicel  achiweanenl
Garroun anification.

T minjrity of Germime. howev-
o fedL tom ex-cty $00uid have

lot for the armed forces, He bas
*thmnuldlhe'mhxuy
Jow A" el )cvgmy\b&o!&le
Hertage Ffourdatine’s  Moscew

affice. A ton commander of Russis’s
war i Chectisrya, Col. Con. Genrady
Troshew, echond that sentiment
I-Hd._\:: 25 l.'oops pegsn valing.

Lhi "
todoy wihile .uanm;: us. the mik-

the mm.su anead of moet pﬂa:nb:s
becenes making Hursin sirong (s kis

min goal, m‘ysu

“Putiz’s procsises L suppor the
ratilary contradici his pled.u o
Ak o rigid financal pumcs ad
continge  fresmarket  rejorms.
Choosiny Derween the tw, he is kke-
ly to ke the pro-miitary owrse,”
xaid Pavei Feigenhsuer, 2 miliiary
anayst.

lSevaﬁy porven of nevy Ahlpc
need Mmeine repRirs. Sizoces of ships
bave sunk becauss their halls ruatod
cal Just three ruciear submarinec
are thought to be on pairal ut uny
one time out of # force thal nun
bered morc than 00 vassele &
decadc ago

® Nuclear forves ure fast eporcach-
ng obsviezcende and just & hundfn!
of new rissiles hava ovn bash,

A stres: stand In Moscaw Friday selte Russisn wooden nosting
dolis o past anc prescnt leaders (trom (o), acting President
Visdimir Putin, former Frasidem Borls Yaitsin and ‘ormer
Soviet (ionerul Secratarios Mikhail Gorbachey and Leonid
Brozitnev. Putics hodde a wida lead In presidental eiections
scheduled for March 26,

1

staord home: & Pursa poll eelessed
Friciay taat found B puroent of the
% pevple surveyed onpused
Kotd's vetinm, Ton pell’s mosgin of

crourvan s
Atheugh e waun: even shod-

uic 1o Spenk, 3) atlection Joamed
un the statesman whe lod Germany
(w.‘yunn.umwahuum”

he ol

'_.a'nwv Thal edctizn apened the
way lur Germany s revwificalion.

Koul fook his senl i the
Burviestag's thisg row Fndiy - oo
oW lurther book thes Hiy
mlnsmm;eﬂlmetuﬁm
erchip spake vp in his Chrislian
Demcrat 3anty sparked hy e
acandal.

Refore Fridoy. Kob fadat tacen
kis padiamuat wat ance Nov 24, he
foces fines for the missod cessions.

By rehmiog e the: commemo
retizn - rotper {a A flonr debate
-~ Kkt avoldzd glrect enticism
o= tive

who:m saonk hiz hand, but who were
cleariy tying W naite &5 awcward
moraent seemm like: just ancUs d:xy
atthe Reichstag.

Kohi hues given up the bonorary
chairmanseip of e Christian
Democrals, bul st holds bis teat
the Bundestag, or lower douse of
pecianment, Desplee calls et he
ahould aiso resign nis seat, Kohi hay
asisied he wili keep it 1o mainlain
loe iegul immunity granted pachs-

mumwptmamwm.r

the Berlir. Wall, Kokl had been & fea.
tured tposker along with fomer
Sovie: tendenr Mikhsil (rorbachev
-r..l formes U.S. Prwaident George

Juul wooks laten Kobl admitind
-:\zpu'gnp:cs riltion In off-the
bovks donstions,

That rweldtion marked the
b@mmgu!humnhmme
The  Chriguan

planned

gaix cciebwation of Kohl's 70tk bitth-
ey ot Aprii 3,

Put Kohl sppearod plessed

mm ax rpoakery praised his his-

Sabine demunm?bhl tne foenmwr
spenker of the frecly vieciad East
Germon parusnieat, insisted bhis
“grost ments” were not X,

By DANICA KIRKA
G aeag; i, Viriac

CAMP BONDSTLEL, Yugo
mpvia -- The US. rilitary tniled
o, w cashe af aziny Tifics and
freshly minteo whiforms Prigar
te display i sosolve 10 ernek
duem o cthinle Aibagian extrom-
ieth along Kosovo £ fenst bound-
Ay wili southeny: Serbiz,

They zomit, though, that
thoy're still Uying W sort ont
woo's behing the mw guerriliz
groun and bow much of 3 tirext |
foprasents.

The presnntetive o: booly on «
freshly sorubled warchouse oo
id the main US Army bose in
Kosovo eame only duvs aficr
Ay Wile Swont taough vi-
isgen  nostied  deng ke
provivce s adnduistrativ: 2asl-
o bourdwry wih Serhla. The
vaid emptied pousss of hapd
Erenades. old Yunoalav Armoy el
mels. ammunition ool and
cler parapbernaiia sliegedly

roldiar stande quard in front of weepons aezes by
the U.S. mikitary in 2 tour the U.S. Army’s Cam: Boudstes) !
n epstont Kozove on Friday. Amenicar sohilers Look H
charge of the guns sfter an oporaiion along tho eastern

K Serbiy

U.S. displays seized
weapons in Kosovo

o bakeral 1y <0rt of

The Childrens Corner ot Capapies
Just Tickles Me Pink!!
Adorable boy's & girl’s clothes

Mon.-Sa. 10 -5
{E50) 654-3330

Infant to 6X

SRR TN
13330 W. Emerald Coast Pkvry.
Dastin, Florida 32541

81 anuvity baed in our serto™

Boh Kawowo and oo nﬂm
rigiit arsoss the novder are tech-
micaly part of Scrbin, tho barger
momber of the Yuouslav feders-
toe led oy Slobodan Mitmevic,
Bet Koman Jias been under inter.
naicnud sondtel simen st vear's
confict Dotween cthnie Athan-
e a0d Mikmevic’s Scrd foreos
wd W NATO bemning of
Yugostavis.

Kow, the United Siates, and
other Weniern govarnments fear
that the boundany region eould be
the sovae: o renewerd ftting

Seversi  hundred  cihnic
Aaniar guesriday ave befieved
i igve crossel into Serbis
ttaci Sab villages. More than &
yexr age. amidar otlacios in
s prompted Miosevie L
drive huntreds of thousands of
Alhnniws kon e provinee.

new ethaw  Albanian
insurgents have mobiiized
rnpa:u w \vlu. I}l’) describe

uced by the militeats in
| police uolls 1 S Siz's Presevy
: Vadicy.

YA chsac metsage ban bren
sent” nuid Brig. Gen Ricurdo S
Sunencz, who commands US
forees in Kosovo, "W vl mk
condone -- and we will dedaitely

lr. southern acnbi_ Though
Western diplomats exdimate U
Soup HODECE Lo ara than €50
aegulars, they fear that any con-
fiageation would prampt Kosovo
Allnlzd; b gtream acruss the
boundary tn sid their ethoje kin.

aamicrpred #7
BTy Fermes o ’amu.x W

SGNM Can'sas = Crarch Fyort,

?3’:: X W l‘)(SI\\ RANCH

Monday-F 'ndly
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Lawmakers
get tough on
cmiLminal kids

n the Rouse &
conmittoe Jates in e day so the
House zow will have to <
the Scnat’s soller verding.

The full House passed its 0w
fuvenite jutice messure, send-
ing t the Semute a il to put 16
and 17-yesr-okis In the adul <ys-
tem when ey cepeatedly cons
MR serious crien

The bifl {ICVCS/HR 382, which

i
pll
H
H
g

i
i
BE
k

sions of gut-wugh-on cime Yills
thut prasod iast yeas In addition
o $0-20-Life, e Lepisinture lagt
Yeur paxsed & measure trughens
ing seniances for tueeline
SGelonz,

:
g

,s;
{
L

Canislia Schultz, a Uriversisy of Florti unier, coaxes "Crash.” 3 ono-veos-0ic slandzrd trea phill tc ‘eec irum a ooitls
o Tuosday. SS1z, rom Brockpeaven. Miss ., is ar aiitnal scisnce majcr at US's Institute oF Food and Agricusural
Sciences. and is 3 Rl Ume rasidsrs 3¢ LUF's herse ‘saching unll where she and other IFAS sucen's aks care of the ho's-
3 0n the farm. Crash. nigaramec fia 15 nesd 15 wear 2 helmol, was Bom o1 ths farm iact ek, Out was 208 a0 10
arng e o her binthsack SCon enciugh, A suttersd from ¢ snert 0enod of axygon cGeprivaticn. The philiy i3 aipecied 10
le::we‘:‘ 1ty a0 'R selTel 7 g prOGITENXY MeGSUrd (o 3en tha horse 5™ Dumoing Ae head whiln in this femourasy
seraion, :

of the bills 2 o iminal Zysicea
m whick they say blrcis are
vertas

!h:luwu.m:welu‘;yur. ’
the rexén concetn of opponents
way the bills' ono-size fisal

gupreme Court justice tells attorneys
of lessons learned in brother’s death

TAMPA 4P Us.

applyloy approach, wiere judges have ne
never been in trouble with ubility to {abe mto account spe-
tewbut wseu guninafeiony Rw  cial deovanstanees

ot beematiine m e Petim
v,

[}\' Sty

Supreme  Court  Justice
Clarenee Thoross bas endured
e Tigory wnd ruveled & the

benefits of public fe. bt he

S 867
Nursery to Teenr Furniture & Accessories
Selecticn

ity

Value

said Tuesdsy that it took hir
youiwter brothor's $eath 10 put
his lifo into perspective.

A srieving  Thomas
d ibed for a

Clarence Thainas,

wstice since 1931 who

ardured perbaps the most controversial confirma-
tion nearirgs in U S, history, told the 300 members
of the Tarrpa Say Chaoter of the Fecerat Bar
Asscciation thai the past few weeks of woik at the
Supreme Court have been difficult

% of
altorneys AC inteasely arivate
momenl after hls yonnger
Urother  Meyess  lied in
Januasy atter collpning? white
joruing nuar hin hams in New
Orleana,

#1 sut there and lcoked af
the liTziese boay o my brober,
toe body wathuut the spirit”

Thooay said. ") fricd to maka

 High-Speed:

o
1

Internet Service |

~ COX.@ Home'

sense ol it.

“What it did wus it put my
fife in perapactive abeut whet’s
inportant. What's (w prr.
pose? fix il importaat to te pop
ulne? 15 it to have

fin hug 30t \made many public

DPe: w8 oo i beotb-
+¢'s dewth. Cn this tip, he wae
arcomparded Sy hiz  wife
Virginia acd spest Vonday

o have

with Tamps Buy
By Coach

Cr is it ronce icportant 1o be
priusipled?”

Thomas wid it Docsur
dear o him ai that monent
thst the permwunent things w
itfe — Sxmily, (iecds s faith,
what ho colis the Guer Fa —-
overshadowed ali others.

“A3 1 stond thore ot tho
fanecal parier, havicg taken
away 8 week from wort, work
pecome relcvant suddenty,”
be said. “Being on 1he
Sypremz Court was meanmg:
legs suidenty.”

s tired And at 1mes
disgusted with thoze whie “inv.
iaifze™ the work of the LS.
Supreme Count, Thoeas zaid

=

,Q;.‘/\-ge:iﬂ.D’rIIt;ﬂs ~

MRk

Tungy.

Thomas, & justice siace 199t
‘whin endured porhaps the most
conteoversial  conlirmation
hewings in US history, told
the: 508 members of the Tomra
Bay Choptor of the faderat Bar
Association that the past few
wetks of work at the Supreme
Court have been difficult
1 thought the Jonyer 1 was
see tan cases would get easi-
c=" Theoias zaid “Rut frankly
thcy are bardec They ¥t hard-
er when you {ry to get thero

30 hard it

who keep scors on
who writey he most opinios
or the mowt diwwenis. He sin-

icat und snfde and snutty abowt
tmgh decisions,” Thoras said
“You ca't talk about anything
unless you are gl and sride
and kmow it 28"

povts;
st gdlscusved civilly and
whete be snid bis felkav jus-
tices nponize over their doc-

Absohutety. Do I think § am
umniscient? Absolutely aot.

)¢ there was unanimily oo
the coust there would be i
inbe not werth having, We are
simply nol there to aiways
agree. We are sot robots.”

Kayla’s father
pleads guilty
to two lesser

AN ISR charges
TRE FINEST COLLECTION OF PERSLAN, ORIENTAL,  TAVARES AP) — A man
EUROPEAN RUGS IN THE SOUTHEAST e T e e
36172 Emerald Coast Phwy = www.msasnnorigs.com » 550-650-0108 two lesser charges but sull
. £aces trind for firsl-degree -
der:
* Always Oal Lot L 4 guichard Adame 24 leoded
. to
« Tons of Great Features! Pleat & Associates, PA. j| fu'eiesy e st
'
P Osoar’s Cormputars Ocsia Nations) Forest
« Mo Bedicated Phone Lines! 224 Eotn Py, NE - FWE Attorneys At Law Novermber 199 fie also poad:
—— s mmettate infomtior Azcess! e o T e o e
9 (] 2112 Lowls Turre B, oolice Kayls had wandered
+'Round the Clock Customer Servica! oo vay from be faziy's apast-
Touh Advanced Computer S, Txmothy_A. Weaver, Circuit Judge ‘T Michaed
FRE DOWKLOADING FIMES « 59 NE Egiin Piovy. * FWS ’ ESq. g:b:.bl‘:ngudwm _glen'u‘:m
Aduns’_ fizst-degres amurder
Siarve Oompulor Centar R A .. trial, whick starts May f
1289 N Egin Plovy, « Shalimar - . I\'ay:':h::nh sparied a
CAG Dote Tactnotogies Criminal Defense Attorney ater wocles tae
300 € Hwy 98 - Costin U . _rflu_nia::/.:l. ML . e:n:n mnmm :;laddmcmumm:
S 233 pages 05 pages 28 pages Ciroult Gy ° U ¢ o ¥ be was being abused by ker
L Numibar o 304 KB pages cnr S-ued B oitee 419A Mary Esher Cutol < VB Contre!, Javenile Delinquency Whea Kayla disappearce.
! * Experienced Criminal Trial Attorney several hucdred voiunteers
. 290 . . NG * Eree Initial Consultation i v ecore officers
CBXHIGHSPEEn ey 3 i ) ) 4377 L daﬂ/Dr.,SEilemz home in Mm"?\;
INTERNEY SERVICE row! ‘ estin, F1 32541 ety conlstd 1 gt
ot Fenid e = 3 fied am h her to death and
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World News

Israelis, Palestinians return to negotiations

JERUSALEM (AP) — Israel and  to lzrael, Martin indyk, U.S. embassy ‘The new round of tales wag tc con- mmmw:nmdq p_uamishmgmm

the Palestinians negotiations Larry Schwartx said. tinue through Mondq) Afierward, issued 2 statement demanding full ties but very strerwous efforts are
Saturday night despite smoldering Ross held two hours of talls on  Rors was expecied to retur 0 implementation of ULN. resolutions it being made to overcome them.”

Palestinian resentment ovec isrsell Friday night with Palestinian leader Washington to brief President Clintor:  says require Israel to withdraw from  Ross said the issaes are difeult,

proposals for & permanent peace Yasscr Arafat in the West Bank city of udmdsuuﬁddm &l of the West Bank, Gaza Strip and  but this “is not & surprise to anybody

an ican official scid from east J , where the because we are talking about the final

On Wedzesday Palestindan repre- Usder the Tsracit l, the i want to establish status jasues,” which are the most

Palestinian Yasser Istacli Red Sez resort ¢ Eilst, after  enclave i the Gaza Strip and twc ir. Inrmel ivsists on retaining all of They incide the status of
Abed Rabbo and Sach Ereimt at a  the lsraclis submitted a map ’bowing  the Wezt Bank without tertitorial coc.  Jerusaiew and iarge areas of the West  Jerusalem, the permanent bordess

) propesal for ity The plan covered only 66 per-  Bank. snd Palestinian demands for the
Also present were American enwvoy territory which the Palestinians mdthewnmknhlmdmu Pajestinian negotiator Sach Evekat  return of the Palestiniar refugees to
Dennis Ross and the U.S. ambassador  viewed as totally inedequate. official said. said after the Ross-Arafat talks “the  their homes

Church rebuilding role in
Mexico as electlon nears

|
|
i
7
;
?
5

(J the Emerald Coast

; Candace Cooley, MD

% Specializing in:

* Rontine and High Risk
Obstetrics

¢ Comprehensive
Gynecological Care

¢ Pelvic Pain and Infertility

¢ Laparoscopic and Laser
Surgery

* Qutpatient Surgery

¢ Most insurances accepted
including Albertsons
Employees and
Mailhandlers

Offices now available in

‘Workers of Jasus Chi E - - . -
Zocatn Cathadralin soxico Gy on Sewramy. | Fort Walton Beach, Niceville and Destin

Other lwws forbode church  Premdert Ermesto Zedille st 5 -

achools and religious orders. yoar cafied ledtint priests in (8 0) 862 1800
Bven toughec fimits were  (Diapes state “thenls { vio

fmposed on the chrwren i W07 fenee,” acousiog; ther of aiding »

after the Mexiean Rewulnuoo,  guerrilie revoit,

leadiny to e Cristory War of the Governtoent  officixic  last

lmﬂnwhxdmmldw waek growied st a pampbict I

Those res progans.
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APPLICATION BY FOREIGN LIMITED LIABILITY COMPANY FOR AUTHORIZATION TO
TRANSACT BUSINESS IN FLORIDA

IN COMPLIANCE WITH SECTION 608.503, FLORIDA STATUTES, THE FOLLOWING IS SUBMITTED TO REGISTER A FOREIGN
LIMITED LIABILITY COMPANY TO TRANSACT BUSINESS IN THE STATE OF FLORIDA:

1. Cox Communications Gulf Coast, L.L.C. e . )
(Name of foreign limited liability company must end with the words "limited company" or their abbreviation "L.C.” if not
so contained in the name at present.) :

2. Delaware -. 3.

. . 3. _58-2487265
(Jurisdiction under the law of which foreign limited Jiability B ( FEI number, if applicable)
company is organized)
4., July 2, 1999 _. .5. _2050 .
(Date of Organization) (Duration: Year lilpited liability company will cease to

exist or "perpetual®)

6. the company will cOmmence business in Florida on Pr about September 15, 1959 . _
{(Date first transacted business in Florida. (See sections 608.501, 608.502, and 817.155,F.S.)

7. 320 Racetrack Road, NW, Ft. Walton Beach, FL 32547

(Street address of principal office)

8. List name, title, and business address of each managing memberf]MGRM] or managerfMGR]who
will manage the foreign limited liability company in Florida: (attach additional page if necessary)

NAME & ADDRESS: TITLE: NAME & ADDRESS: . TITLE:

Cox Commifaications Florida, Managexr

: \D E
1400 Lake EHearn Drive, NE . = = i
Atlanta, GA 30319 - L =

— %E:‘E
W 5=
= 3.
Sew
- - _— XL
[ 1] >>
==
N om
< =
w

9. Attached is an original certificate of existence, no more than 90 days old, duly authenticated by the Secretary of State or the proper official

having custody of records in the_state under the law of which it is organized. (A phbotocopy is not acceptable. If the certificate in in a foreign
language, a translation of the certificate under oath of the translator must be submitted.) A



‘ ' State of Delaware FAGE 1

Office of the Secretary of State

1, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE , DO HEREBY CERTIF‘( *COX COMMUNICATIONS GULF CDAST, LLC*®
IS DULY FORMED UNDER THE LAUWS C{i THE STATE OF DELAWARE AND IS IN
GOOD STANDING QND HAS -4 LE;::‘#L EXISTFNEE SO I’AR 485 THE RECORDS OF |
THIS OFFICE SHOM AS OF THE TNENTIETH DAY OF AUGUST, A.D. 1999.

AND I DU HEREB‘L FURTHER CERTIFY TH§T THE ANNUAL TAXES HAVE

R ’*-. PN
NOT BEEN QSSESSED TO DATE. .55 ~ T & B
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Edward J. Freel, Secretary of State

30465843 8300 * AUTHENTICATION: 9932272

994 348842 DATE: 98-20-99



CERTIFICATE OF DESIGNATION OF
REGISTERED AGENT/REGISTERED OFFICE

1

PURSUANT TO THE PROVISIONS OF SECTION 608.415 or 608.507, FLORIDA STATUTES,
THE UNDERSIGNED LIMITED LIABILITY COMPANY SUBMITS THE FOLLOWING

STATEMENT TO DESIGNATE A REGISTERED OEFICE AND REGISTERED AGENT IN THE
STATE OF FLORIDA. . ’

1. The name of the Limited Liability Company is:

Cox Communications Gulf Coast, L.L.C.

2. The name and the Florida street address of the registered agent and office are:

Corporaticn Service Company

(Name)_

1201 Hays Street
Florida street address (P.O. Box. NOT ACCEPTABLE)

Tallahassee, FL 32301

Ciy/StatelZip

Having been named as registered agent and to accept service of process for the above stated limited
liability company at the place designated in this certificate, I hereby accept the appointment as
registered agent and agree to act in this capacity. I further agree to comply with the provisions of all

statutes relating to the proper and complete performance of my duties, and I am familiar with and
accept the obligations of my position as registered agent.

By: MM A0, J@ma)

(Signaturehandrdh . Skipper
as its agent

Filing Fee: $ 35 for Designation of Registered Agent



AFFIDAVIT OF MEMBERSHIP AND CONTRIBUTIONS OF FOREIGN
LIMITED LIABILITY COMPANY

The member or authorized representative of a ‘member of Cox Communications Gulf

Coast, L.L.C. ‘ . . certifies:

1) the above named limited liability company has at least one member;

2) the total amount of cash contributed by the member(s) is $_100,000,000 ;

3) if any, the agreed value of property other than cash contributed by member(s) is $ 140,000,000;
(A description of the property is attached and made a part hereto. )
and
4) the total amount of cash and property contributed and anticipated to be contributed
by member(s) is $ 240,000,000
(This total includes amounts from 2 and 3 above.)

Cox Communications Florida, Manager -
By: Cox Cable New York City, Inc., generd.l partner

Signature of a member or an authorized representative of 2 member.
accordance with section 608.408(3), Florida Statutes, the execution of this

affidavit constitutes an affirmation under the penalties of perjury that the facts

stated herein are true.)

Andrew A. Mexdek, Secretary
Typed or pnnted name of sxgnee

Filing Fee: $250.00 for Application and Affidavit



Cable television franchises, licenses and related contracts; distribution network;
electronics/equipment; office equipmenét; furniture/fixtures; vehicles; inventory; books

and records of operation.

|
|




FreeEDGAR: Company Filings Search http://www.freeedgar.com/oem/ccbnl...me=COX+COMMUNICATIONS+INC+%2FDE%2]

Attachment L
3rd Affidavit of Michael R. Dunn

m FreeEDGAR

A service of EDGAR Onlirme

Company Filings

COX COMMUNICATIONS INC /DE/
Form: 8-K Filing Date: 10/5/1999 Filing Index

SELECT FdNT'Slzs;l 3=larger ~ [v] cuck THE ENTER BUTTON: BN

TYPE: 8-K
SEQUENCE: 1
DESCRIPTION: 8-K

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549
FORM 8-K
Current Report Pursuant to Section 13 or 15(d)

of the Securities Exchange Act of 1934

Date of Report (Date of earliest event reported):September 28, 1999

Cox Communications, Inc.

(Exact name of Registrant as specified in its charter)

Delaware

(State or other jurisdiction of incorporation or organizaticn)

1-6590 58-2112288

{(Commission File Number) (I.R.S. Employer Identification Number)

1400 Lake Hearn Drive
Atlanta, Georgia 3031¢

(Address of principal executive offices) (Zip Code)

(404) 843-5000

(Registrant's telephone number, including area code)

1of2

7/17/00 11:03 AM



FreeEDGAR: Company Filings Search

Item 5. Other Events.

On September 28, 1999,

http://www.freeedgar.com/oem/ccbn1...me=COX+COMMUNICATIONS+INC+%2FDE%2

Cox Communications, Inc. ("Cox") entered into a new

364-day credit agreement and amended and restated its 5-year credit agreement
providing for borrowings of up to $1.5 billion and $1.2 billicn, respectively.
As of the date this report is being filed, Cox had not borrowed under either

credit agreement.

On October 1, 1899,

Cox completed acquisition of the cable television

systems owned by Media General, Inc. A copy of the press release announcing the
completion of this transaction is attached as exhibit 99.1.

Also on October 1, 1999, Cox restructured its partnership with Time Warner
Entertainment Company L.P. As part of this restructuring, Cox acguired control

of the cable television

system serving Fort Walton Beach, Florida, and Time

Warner acquired control of the cable television system serving Staten Island,
New York. In connection with the restructuring, the Fort Walton Beach system and
Cox's cable television system serving Pensacola, Florida, received approximately
$104 million in cash to be used for capital expenditures and a reduction of
indebtedness. A copy of the press release announcing the completion of this
transaction is attached as exhibit 99.2.

Item 7. Exhibits

Exhibit 99.1 Press Release, dated October 1, 1999

Exhibit 99.2 Press Release, dated October 5, 1999

SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1834, the
Registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.

Dated: October 5,

COX COMMUNICATIONS, INC.

1999 By: /s/ Andrew A. Merdek

Andrew A. Merdek
Secretary

7/17/00 11:03 AM
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Attachment M
3rd Affidavit of Michael R. Dunn

Foreign Profit
COX COMMUNICATIONS PENSACOLA, INC.

PRINCIPAL ADDRESS
2205 LA VISTA AVE
PENSACOLA FL 32504 US
Changed 04/12/1994

MAILING ADDRESS
1400 LAKE HEARN DRIVE
ATTN: CORP. TAX DEPT.

ATLANTA GA 30319 US

Changed 04/12/1994

Document Number FEI Number Date Filed
P08560 581620087 12/30/1985

State Status Effective Date
DE INACTIVE NONE

Last Event Event Date Filed Event Effective Date
WITHDRAWAL 07/15/1997 NONE

Registered Agent
- ame & Address = ==
NONE

FL
[ Registered Agent Revoked: 07/15/1997 }

Officer/Director Detail

1of2 7/17/00 1044 AM



Division of Corporations http://ccfcorp.dos.state.fl.us/scr...=&r2=&r3=&rd=COXCOMMUNICATIONS &r5=

- e ———————

~ Name&Address || Title |
ROBBINS, JAMES O.

1400 LAKE HEARN DR.

ATLANTA GA

HAYES, JIMMY W.
1400 LAKE HEARN DR.

PD

ATLANTA GA

HATCHER, JAMES A.
1400 LAKE HEARN DR.

ATLANTA GA

BARNETT, PRESTON B
1400 LAKE HEARN DR

ATLANTA GA

MERDEK, ANDREW A
1400 LK HEARN DR

ATLANTA GA

CLEMENT, DALLAS §
1400 LAKE HEARN DR

ATLANTA GA

Annual Reports.

_ReportYear || FiledDate | Intangibl
[ 1595 [ 05011995 | Y |
| 1596 [ 0a919% | Y !
| 1597 T 04297 | Y i

PRI N

| Previous Filing | | ReturntolList | Next Filing

View Events
View Name History

View Document Image(s)

THIS IS NOT OFFICIAL RECORD; SEE DOCUMENTS IF QUESTION OR CONFLICT

20f2 7/17/00 10-44 AM
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EMERALD COAST CABLE TELEVISION
C/0O COX COMMUNICATIONS, INC.
1400 LAKE HEARN DRIVE, N.E.
ATLANTA, GA 30319- US

Document Number Status Date Filed
(92329900048 EXPIRED 10/29/1992
Expiration Date Current Owners County
12/31/1997 000000002 MULTIPLE
Total Pages Events Filed FEI Number
000000001 000000000 NONE
No Filing History
l Previous on List | Return to List [ Next on List
Owner Information

Name &Addr&ss 8 e

. COoxX CABLE NEW YORK A NEW YORK GENERAL PARTNERSHIP
100 CABLE WAY N/A NONE
STATEN ISLAND, NY 10311 US

TIME: WARNER EN’IBRTAINMENI' COMPANY L.P.
ROCKEFELLER PEAZA; 25TH.
(-~ -NEW YORK, NY 10019[&-

.| Document Number: | -

[ Submit [ Reset

THIS IS NOT OFFICIAL RECORD; SEE DOCUMENTS IF QUESTION OR CONFLICT

8

lof1l 8/8/00 11:29 AM
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PROPOSED
ORDINANCE NO. 17-99

ORDINANCE NO. _ 21-99

AN ORDINANCE
TO BE ENTITLED:

AN ORDINANCE OF THE CITY OF PENSACOLA,
FLORIDA, . AMENDING ORDINANCE 53-91;
TRANSFERRING THE EXISTING CABLE TELEVISION
FRANCHISE to COX COMMUNICATIONS GULF COAST,
L.L.C.; PROVIDING FOR SEVERABILITY; REPEALING
CLAUSE; AND PROVIDING AN EFFECTIVE DATE.

BE IT ORDAINED BY THE CITY OF PENSACOLA, FLORIDA:

SECTION 1. Section 2(b) of Ordinance No. 53-91 is hereby
amended to read:

b. Company means Cox Communications Gulf Ceoast,
L.L.C., a Delaware corporation maintaining offices
in Pensaccla, Florida, and any successor in
interest including any subsidiary, parent or other
entity, to whom an ownership interest may be
transferred pursuant to Section 12 of this
ordinance.

SECTION 2. If any word, phrase, clause, paragraph,
section or provision of this ordinance or the application thereof
to any person or circumstance is held invalid or unconstitutional,
such finding shall not affect the other provisions or applications
of the ordinance which can be given effect without the invalid or
unconstitutional provisions or application, and to this end the
provisions of this ordinance are declared severable.

SECTION 3. All ordinances or parts of ordinances in
conflict herewith are hereby repealed to the extent of such
conflict.



SECTION 4. This ordinance shall take effect immediately
upon its passage by the City Council.

Passed: April 23, 1993

Approved:
Attest:

Legal in form and wvalid if

enacted:
e » "?ﬁ?%m AND FOREGOUG
> HERERY CERTIFY TRAT G
:‘sog TRUE AND CORRECT GOP¥ OF THE ORIGINAL
Theo£0F ON FILE INER WITNESS MY Hans
[:ND THE CORPORATE JWE CITY OF PENSAC]
é [ 74

FLORIDA THJS THE £ c
CLERK OF ...

.
AD b,
¢
CIY OF OLA, FLORIDA



ITEM 11-L

PROPOSED
ORDINANCE NO. _ 43-98

ORDINANCE NO. _ 44-98

AN ORDINANCE
TO BE ENTITLED:

AN ORDINANCE OF THE CITY OF PENSACOLA,
FLORIDA, AMENDING ORDINANCE NO. 53-91;
TRANSFERRING THE EXISTING CABLE TELEVISION
FRANCHISE TO COX COMMUNICATIONS PENSACOLA,
L.L.C.; PROVIDING FOR SEVERABILITY; REPEALING
CLAUSE; AND PROVIDING AN EFFECTIVE DATE.

BE IT ORDAINED BY THE CITY OF PENSACOLA, FLORIDA:

SECTION 1. Section 2(b) of Ordirdance No. 53-91 is hereby
amended to read:

b. Company means Cox Communications Pensacola, L.L.C.,
a Delaware corporation maintaining offices in Pensacola, Florida,
and any successor in interest including any subsidiary, parent or
other entity, to whom an ownership interest may be transferred
pursuant to Section 12 of this ordinance.

SECTION 2. If any word, phrase, clause, paragraph,
section or provision of this ordinance or the application thereof
to any person or circumstance is held invalid or uncomnstitutional,
such finding shall not affect the other provisions or applications
of the ordinance which can be given effect without the invalid or
unconstituticnal provisions or applications, and to this end the
provisions of this ordinance are declared severable.

SECTION 3. All ordinances or parts of ordinances in
conflict herewith are hereby repealed to the extent of such
conflict.

SECTION 4. This ordinance shall take effect immediately
upon its passage by the City Council.

Passed: September 10, 1998




Attest:

Legal in form and valid if
enacted:

CiE& At%%rney

Approved:

Ma,

CERTIFICATION
|, DO HEREBY CERTIFY THAT THE ABOVE AND FOREGOING
IS A TRUE AND CORRF"T ~~~" JF THE OQRIGINAL
THEREOF ON FILE IN [~ - WITNESS MY HAND
AND THE CORPORATE SE. (HE CITY OF PENSACCL

FLORDATYS THE ___ & 7 ¢
AD. .

CITY GLERK OF THE
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RESOLUTIONNO _99-08

A RESOLUTION OF THE CITY COUNCIL OF NICEVILLE
APPROVING THE TRANSFER OF COX COMMUNICATION’S
CABLE SYSTEM FROM TWC CABLE PARTNERS, INC. TO
COX COMMUNICATIONS GULF COAST, LLC UPON COX
COMMUNICATIONS GULF COAST, LLC BECOMING A
SIGNATORY ON FRANCHISE ORDINANCE NO. 94-25; AND
PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, the City Council is required to expressly approve the transfer of its cable
television franchise ordinance, Ordinance No. 94-25, to any other person or corporation than
the original franchisee, TWC CABLE PARTNERS, INC.

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of
Niceville does hereby approve the transfer of cable communications franchise, Ordinance
No. 94-25, to COX COMMUNICATIONS GULF COAST, LLC and states as follows:

SECTION 1. The approval of this transfer is expressly conditioned upon the complete
acceptance by COX COMMUNICATIONS GULF COAST, LLC of all terms, conditions and

limitations imposed by Ordinance 94-25 as indicated by its execution of the signatory page
attached to this resolution.

ADOPTED in regular session this 11th  day of May, 1999.

MAYOR

ATTEST:

bl

CITY CLERK




STATE OF FLORIDA

CITY OF NICEVILLE

I, Daniel ] Doucet, City Clerk for the City of Niceville, Florida, do hereby certify the foregoing is
a true and correct copy of the City of Niceville, Florida, Resolution 99-08, May 11, 1999, and

appears on file in the office of the City Clerk.

IN WITNESS WHEREOF, I hereunto set my hand and official seal this 12th day of May, 1999.

el J. cet. CMC/AAE
City Clerk



ACCEPTANCE OF ORDINANCE 94-25

Cox Communications Gulf Coast, LLC, by its duly authorized officer, does hereby accept
the terms and conditions of Ordinance 94-25, the TWC Cable Partners, Inc. Cable communications
franchise with the City of Niceville, Florida, and as franchisee thereunder, agrees to perform, assume
and comply with all of the terms and conditions, covenants and obligations of said franchise.

DATED this é% day of May, 1999.

COX COMMUNICATIONS GULF COAST, LLC

5 _
By: j.é / %/ %

Name: L. Keith gregoryu %

Title:  Vice President/General Manger

ATTEST:

Lopnie Lottt

Witness




ARTICLE lll. TWC PARTNERS D/B/A EMERALD COAST CABLE
TELEVISION*

*Editor's note--Article lil formerly contained the franchise with Warner Cabie Corporation,
Ordinance No. 438, adopted Feb. 12, 1980. Such ordinance was repealed by and replaced with
Ordinance 94-25, adopted Nov. 3, 1994, the franchise with TWC Partners D/B/A Emerald
Coast Cable Television herein set out. Style and capitalization have been made uniform, and
words in brackets [] have been included by the editor for clarity.

ORDINANCE NO. 94-25

AN ORDINANCE OF THE CITY OF NICEVILLE, FLORIDA, REPEALING ORDINANCE NO.
438, FEBRUARY 12, 1980; TERMINATING THE EXISTING CABLE TELEVISION FRANCHISE
TO TWC PARTNERS D/B/A EMERALD COAST CABLE TELEVISION; REPLACING SAME
WITH RENEWED FRANCHISE; PROVIDING FOR SEVERABILITY; PROVIDING FOR
REPEALER; PROVIDING AN EFFECTIVE DATE.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF NICEVILLE, FLORIDA:

Section 1. Short title.

This ordinance shall be known and may be cited as the Niceville Cable TV Franchise
ordinance.

Section 2.  Definitions.
As used in this ordinance, and unless the context clearly indicates otherwise:
(a) City means the City of Niceville, Florida.

(b) Company means TWC Partners D/B/A Emerald Coast Cable Television,
maintaining offices in Okaloosa County, Florida, and any successor in interest
including any subsidiary, parent or other entity, to whom an ownership interest
may be transferred pursuant to Section 12 of this ordinance.

(c) Council means the city council of the city.

(d) Person means any person, firm, partnership, association, company, or
organization of any kind.

(e) System means each and every component and the whole of the
telecommunication system described in Section 5 of this ordinance.

)] Gross revenues means all income derived by and attributable to the operation of
the system, including, but not limited to, income derived from services,
advertising, channel leasing, commissions from shopping channels, revenue
from the installation, sale or rental of any equipment used in the operation of the
system, revenue from the operation of an institutional network and any other
income of whatever description derived from the system's use of city
rights-of-way, but excluding bad debt, sales taxes and franchise fees paid to any
government agency.

(9) Major Stockholder means a beneficial owner, directly or indirectly, of 10% or
more of the issued and outstanding voting stock of any corporation.



Section 3. Grant of franchise.

(a)

(b)

(c)

There is hereby granted by the city to the company the franchise and privilege of
constructing, erecting, operating, and maintaining in, upon, along, across, above, over
and under, the streets, alleys, public ways and public places, now laid out or dedicated
and all extensions thereof and additions thereto throughout the corporate limits of the
city, such wires, poles, cables, underground conduits, conductors and a
telecommunication system for the interception, amplification, and distribution of
television and radio signals and energy; said grant of authority to be subject to
conditions contained in this ordinance and all rules and regulations promulgated by the
city in accordance with this ordinance. The rights herein granted shall extend to any
area annexed to the City of Niceville, and the company shall be bound by the same
rules and regulations as to such area as are otherwise herein or hereafter provided.

The franchise granted hereby shall not be exclusive. The city reserves the right to grant
the use of streets, alleys, public ways, and places to any person for any lawful purposes.
The city also reserves the right to enter into the cable television business as owner,
operator, or other capacity in competition with the company at any time during the
period of this franchise or any extension thereof.

The company shall have the right to enter into agreements for the attachment onto and
use of facilities owned and operated by public utilities operating within the city, and shall
enter into such agreements before undertaking to use such facilities, and shall strictly
comply with the terms, provisions, and restrictions of said agreements.

Section4. Term of agreement and franchise fee.

(a)

(b)

The franchise granted the company herein shall commence on October 1, 1994, and
shall continue until September 30, 2009 uniess renewed pursuant to mutual agreement
between the company and the city or pursuant to the provisions of the Cable
Communications Policy Act of 1984, as that statute may be amended from time to time.
An application for renewal shall be accompanied by a nonreturnable application fee of
$500.00. Upon any ninety (90) bay [day] termination notice of the franchise by the city or
the city's refusal to renew the same pursuant to applicable federai law, the company
shall, within ninety (90) days of receipt of notice of termination or refusal to renew the
franchise, remove its facilities and equipment. In the event that the company does not
remove its facilities and equipment within the time provided in this section, the city may
do so with the removal costs to be borne by the company. The company will give the
city one hundred eighty (180) days notice of its refusal to renew the franchise.

in accepting this franchise agreement, both the city and the company commit
themselves to undertake all reasonable steps to provide the citizens of Niceville with a
full range of programming and services commonly available on telecommunications
systems. To accomplish this objective, the city and the company may review the range
of programming and services available to this system at three year intervals following
the effective date of this franchise. In the event that the city determines that the
company is not providing the full range of services and programming reasonably
available on telecommunications systems in the State of Florida, the city shall provide
the company with a specification of what services or programming it desires to be added
to the system subject to the provisions of the Cable Communications Policy Act of 1984,
as that statute may be amended from time to time. The company shall provide the
additional services or programming requested by the city (subject to the provisions of
the Cable Communications Policy Act of 1984) unless the company reasonably
determines in good faith that the provision of such services or programming is not
technically, legally, or economically feasible. Any dispute arising under Section 4 which
cannot be resolved by the parties shall be submitted to arbitration under the Florida
Arbitration Code F.S. 682 et seq., uniess preempted by the Cable Communications
Policy Act of 1984.



Section 5. The system.

(a)

(b)
(©)

(d)

During the franchise term, and any extensions thereof, the company shall construct,
operate, and maintain the system throughout the corporate limits of the city. No later
than three years from the date upon which the city council of the City of Niceville,
Florida, approves the provisions of this ordinance, the company shall have completed a
rebuild/upgrade of the system. The upgraded system shall consist, at a minimum, of a
550 megahertz system, containing a channel capacity of at least seventy-eight (78)
channels, utilizing fiber optic technology. The system shall also include a basic service
tier of not less than eleven (11) channels. The system shall provide at least one (1)
channel of each of the following services, except that the company may petition the city
for a waiver of this requirement; such waiver to be granted for good cause shown,
including the unavailability of such programming at a reasonable cost or the results of a
subscriber survey showing lack of viewer interest.

&) An over-the air broadcast "super station", whose city of license is outside the
Niceville broadcast television market (such as WTBS Atlanta, WOR New York, or
WGN Chicago);

(2) A cable service providing primarily children's oriented programming;
(3) A cable service providing primarily news;

(4) A cable service providing primarily sports programming;

(5) A cable service providing music videos;

(8) A cable service providing primarily religious programming;

7 A cable service providing primarily country and westem programming;
(8) A cable service providing primarily weather information;

9 A cable service providing primarily public affairs programming;

(10) A cable service providing primarily feature fiims;

(11) A cable service providing primarily financial news;

(12) A cable service providing primarily minority-oriented programming;
(13) A cable service providing pay-per-view programming;

(14) A cable service providing primarily home-shopping programming; and
(15) A cable service providing primarily comedy programming.

During the term of this agreement the city retains the right to enter into an agreement
with the company to provide government access programming.

The system and each component thereof shall be located, operated, and maintained so
as to avoid interference with the proper use of streets, alleys and other public ways and
places, with public utilities, and with the rights or reasonable convenience of property
owners who adjoin any of the said streets, alleys, or other public ways and places. The
location of the company's poles, lines, and equipment shall be approved by the city
engineer of the city before installation. Wherever feasible to install company's lines on
existing poles or in existing conduits, the city through its city engineer may require all of
the company's lines and equipment to be installed underground. Where power and
telephone lines are underground the company's lines shall similarly be installed
underground.

The company shall construct its cable system using materials of good and durable
quality and all work involved in the construction, installation, maintenance, and repair of
the cable system shall be performed in a safe, thorough, and reliable manner. Any
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municipal property damaged or destroyed shall be promptly repaired or replaced by the
company and restored to serviceable condition.

The company's system, poles, wires, and appurtenances shall be located, erected, and
maintained so that none of its facilities shall endanger or interfere with the lives of
persons, or interfere with any improvements the city may deem proper to make, or
unnecessarily hinder or obstruct the free use of the streets, alleys, bridges, easements
or public property.

In case of any disturbance of pavement, sidewalk, driveway or other surfacing, the
company shall, at its own cost and expense and in a manner approved by the city,
replace and restore all paving, sidewalk, driveway or surface of any street or alley
disturbed, in as good condition as before said work commenced.

If the city elects to alter, or change the grade or width of any street, alley or other public
way, the company, upon reasonable notice by the city, shall remove, relay and relocate
its poles, wires, cables, underground conduits, manholes, and other fixtures at its own
expense.

The company shall, on the request of any person holding a building moving permit
issued by the city, temporarily raise or lower its facilities to permit the moving of
buildings. The expense of such temporary removal, raising or lowering of said facilities
shall be paid by the person requesting the same, uniess such person be the city, in
which case such temporary removal, raising or lowering shall be at the expense of the
company. The company shall have the authority to require payment in advance by any
person requesting the same, other than city, and the company shall be given not less
than seven days advance notice of the need for such temporary facilities changes.

The company shall have the authority to trim trees upon and overhanging streets, alleys,
sidewalks, and public places of the city so as to prevent the branches of such trees from
coming in contact with the wires and cables of the company, all trimming to be done
under the supervision and direction of the city and at the expense of the company.

The company shall provide, upon request and without charge, basic service to any
municipal buildings owned and operated by the city and to any public elementary or
secondary school. This shall mean only an energized cable to such building from
existing plant (existing cable). The cost of any internal wiring shall be borne by the
institution.

The system shall include interface capabilities for a character generator which may be
used without charge by franchising authorities and/or civil defense for the display of
public emergency alert notices on all broadcast channels.

It is acknowledged by the parties to this franchise that the provision of cabie television
services takes place in an environment of existing federal and state legislation and
reguilatory authority which may change from time to time over the term of this franchise.
In addition, it is further acknowledged that technological innovations, availability of
programming, and practical usages of the cable television system are also likely to
change over the term of this franchise. It is the intention of the city and the company to
provide sufficient flexibility in the terms of this franchise in order to provide the
customers of the company in the City of Niceville and its citizens with the opportunity to
take advantage of legal and technological changes. To accomplish this purpose, the
company and the city agree that those provisions of this franchise which may be
significantly affected by changes in federal or state legislation, or by regulations
pertaining thereto, or by significant changes in available technology, may be
renegotiated upon written request of the city or the company to the other party.

Customers who have previously paid to the company a direct payment to offset the cost
of line extension to service their residence or business shall not be charged an
additional charge for the extension of the rebuilt system to their residence or business
location. Apart from a reasonable, one-time charge for the extension of service to a
remote location as provided elsewhere in this franchise agreement, the rate charged by



the company for service to the citizens of the City of Niceville shall be uniform
throughout the city; however, in the event that the company is engaged in competition
with another video service operator, the company may establish rates of its own
choosing in the area of competition.

(n) The company shall maintain a tier of basic service in compliance with the Cable
Television Consumer Protection and Competition Act of 1992, and applicable FCC rules
and regulations. The initial charge for service to customers on this basic service tier
shall not exceed the benchmark rate as provided by Section 623 (Rate Regulation) of
the 1984 Communications Act, as amended by the 1992 Cable Act, as implemented by
regulations promulgated by the Federal Communications Commission in its Report and
Order of May 3, 1993, as amended, to be codified at Part 76 of Title 47 of the Code of
Federal Regulations. Rate adjustments subsequent to November 15, 1993, shall be
limited to (i) the price cap determined by the Gross National Product Price Index, as
defined in 47 CFR 576.922 (¢)--(d)(1), including additional adjustment or external costs
as defined in 47 CFR 576.922(d)(2); or (ii) an amount determined by an appropriate cost
of service showing by the company in accordance with rules adopted by the Federal
Communications Commission, or (iii) an amount agreed upon by the city and the
company. The company shall provide the city, upon the city's request, with all
information necessary for the city to determine that the company is in compliance with
this paragraph, including but not limited to, all information which would be required to be
furnished to the city in the event that the city became certified to regulate rates and rate
increases by the FCC.

(o) The company shall implement and adhere to the consumer protection and customer
service standards provided by Section 8 of the Cable Television Consumer Protection
and Competition Act of 1992, and FCC Report and Order of April 7, 1993, as amended
April 15, 1993, 47 CFR 576.309, as those rules and regulations may be amended from
time to time.

Section 6. Compliance with laws, regulations and ordinances.

The company shall at all times during the franchise term be subject to ali lawful exercise
of the police power by the city and to such reasonabie reguiation as the city shall hereafter by
resolution or ordinance provide. The construction, extension, operation, and maintenance of the
system by the company shall be in full compliance with such portions of the Standard Building
Code and the National Electrical Code as may be applicable and as the same may be amended
and revised from time to time, and in full compliance with all other applicable laws, ordinances,
rules, and regulations now in effect or hereafter adopted by the Federal Communications
Commission, the city, or any other agency of the State of Florida or the United States.

Section 7. Indemnification.

(a) Hold harmiess. The company shall hold harmless the City of Niceville, its subsidiaries or
affiliates, elected and appointed officials, boards, commissions, employees, volunteers,
representatives and agents from any and all claims, suits, actions, damages, liability and
expenses in connection with loss of life, bodily or personal injury, or property damage,
including loss or use thereof, directly or indirectly caused by, resuiting from, arising out
of or occurring in connection with the company's performance of this franchise, whether
arising solely out of the negligence of the company or not. The company's obligation
shall not be limited by, or in any way to, insurance coverage or by any provision in or
exclusion or omission from any policy of insurance. The company shall aiso fully
indemnify, defend, and hold harmless the city against any and all claims, suits, actions,
liability, and judgment for damages (including but not limited to expenses for reasonable
legal fees and disbursements and liabilities assumed by the city in connection therewith)
arising out of any claims related to the company's operation of the system including for
invasion of the right of privacy; for defamation of any person, firm, or corporation; or the
violation or infringement of any copyright trademark, trade name, service mark, or
patent; or any other right of any person, firm or corporation (excluding claims arising out



of or relating to city programming).

(b) Pay on behalf of the city. The company agrees to pay on behalf of the city, as well as
provide a legal defense for the city, both of which will be done only if and when
requested by the city, for all claims as described in the hold harmless paragraph. Such
payment on the behalf of the city shall be in addition to any and all other legal remedies
available to the city and shall not be considered to be the city's exclusive remedy. These
expenses shall include all out-of-pocket expenses, such as attorney fees, and shall also
include the reasonable value of any services rendered by the city attorney or his
assistants or any employees of the city or its agents.

(c) Use of company facilities. The city shall have the right, during the life of this franchise, to
install and maintain free of charge upon the poles of the company any wire and pole
fixtures that do not interfere with the company operations. The city agrees to indemnify,
defend, and hold the company harmless from actions resulting from the city's negligence
as the proximate cause of such claims.

(d) Rights of individuals:

@) The company shall not deny service, deny access, or otherwise discriminate
against subscribers, channel users, or general citizens on the basis of race,
color, religion, national origin, sex. The company shall comply at all times with all
other applicable federal, state, and local laws and reguiations and all executive
and administrative orders relating to nondiscrimination which are hereby
incorporated and made part of this franchise by reference.

2 The company shall strictly adhere to the equal employment opportunity
requirements of federal, state, and local regulations, as they may be amended
from time to time.

3 No signals of a Class IV cable communications channel shall be transmitted from
a subscriber terminal for purposes of monitoring individual viewing patterns or
practices of the subscriber. The request for such permission shall be contained
in a separate document with a prominent statement that the subscriber is
authorizing the permission and full knowledge of its provision. The authorization
shall be revocable at any time by the subscriber without penalty of any kind
whatsoever. Such authorization is required for each type of classification of
Class IV cable communications activity planned for the purpose, provided,
however, that the company shall be entitled to conduct systemized or individually
addressed "sweeps" for the purpose of verifying system integrity, controlling
return-path transmission, or billing for pay services. Any utility meter reading
service is exempted from the provisions of this subsection.

Section 8. Insurance.

Prior to commencement and until termination of this franchise, the company shall
procure and maintain insurance of the types and to the limits specified herein. The term "city"
as used in this section of the franchise is defined to mean the City of Niceville itself, any
sutésidiarites or affiliates, elected and appointed officials, employees, volunteers, representatives
and agents.

The company and the city understand and agree that the minimum of insurance herein
required may become inadequate during the term of this franchise. The company and the city
agree that the minimum limits may be increased to reasonable amounts, as determined by the
city council, upon any annual anniversary date of this franchise. With regard to the company's
obligations for products and completed operations, the company shall be responsible for
providing and maintaining insurance and contractual agreements for a minimum period of at
least three (3) years subsequent to the city's acceptance of the product or completed operation.

Insurance shall be issued by an insurer who has a Best's rating of A or better. Unless
otherwise agreed, the amounts, form and type of insurance shall conform to the following



minimum requirements.

(a)

(b)

(©

(d)

Workers' compensation. The company shall maintain workers' compensation
coverage for all workers' compensation obligations imposed by law. Additionally,
coverage must include employer's liability coverage of at least $1,000,000 each
person/accident, $1,000,000 each person/disease, and $1,000,000
aggregate/disease.

Comprehensive general, automobile, media, peril, and umbrella liability
coverage. The company shall purchase coverage on forms no more restrictive
than the latest editions of the comprehensive general liability and business auto
policies filed by the Insurance Services Office. The city shall be an additional
insured and such coverage shall be at least as broad as that provided to the
named insured under the policy for the terms and conditions of this contract. The
city shall not be considered liable for premium payment, entitied to any premium
return or dividend, and shall not be considered a member of any mutual or
reciprocal company. Minimum limits of $3,000,000 per occurrence, and per
accident, combined single limit for liability must be provided, with umbrella
insurance coverage making up any difference between the policy limits of
underlying policies coverage and the total amount of coverage required.

Comprehensive general liability coverage must be provided, including bodily
injury and property damage liability for premises, operations, products, and
completed operations, personal injury, advertising liability, independent
contractors, and property damage resulting from expiosion, collapse, or
underground (X, ¢, u) exposures. Broad form comprehensive general liability
coverage, or its equivalent, shall provide at least, broad form contractual liability
applicable to this specific contract, personal injury liability and broad form
groperty damage liability. The coverage shall be written on occurrence-type
asis.

Business auto policy coverage must be provided, including bodily injury and
property damage arising out of operation, maintenance, or use of owned,
non-owned and hired automobiles and employee non-ownership use.

Umbrella liability insurance coverage shall be following form to the underlying
insurance policy coverages. The coverage shall be written on an
occurrence-type basis.

Certificates of insurance. Required insurance shall be documented in the
certificates of insurance which provide that the City of Niceville shall be notified
at least thirty (30) days in advance of cancellation, nonrenewal or adverse
change or restriction in coverage. The City of Niceville shall be named on each
certificate as an additional insured and this contract shall be listed. Certificates
shall be on the "Certificate of Insurance" form equal to ACORD 25. Any wording
in a certificate which would make notification of canceliation, adverse change or
restriction in coverage to the city an option shall be deleted or crossed out by the
insurance carrier or the insurance carrier's agent or employee. The company
shall replace any cancelled, diversely changed, restricted or nonrenewed policies
with new policies acceptabie to the city and shall file with the city certificates of
insurance under the new policies prior to the effective date of such cancellation,
adverse change or restriction. If any policy is not timely replaced, in a manner
acceptable to the city, the company shall, upon instructions of the city, cease all
operations under the contract until directed by the city, in writing, to resume
operations. The address for certificates of insurance is:

City of Niceville

Department of Risk Management
208 N. Partin Drive

Niceville, Florida 32578

Insurance of the company primary. The company required coverage shall be



considered primary, and all other insurance shall be considered as excess over
and above the company's coverage: except where the city is held to be negligent
(as described in Section 7(c)), in which case the city's coverage shall be
considered primary, and all other insurance shall be considered excess over and
above the city's coverage.

(e) Loss control and safety. The company shall make a reasonable effort to detect
hazards associated with the performance of the franchise obligations and
endeavor to reduce or minimize such hazards.

Section 9. Line extension.

The company shall equitably and reasonably extend energized trunk cable to all areas
within the limits of the city within one hundred twenty (120) days of a request by a subscriber,
not already served, provided, however, in the event any subscriber is in a remote or
inaccessible location, the company shall have the right to charge such subscriber for material
and labor expended by the company in providing such service connection, in excess of the cost
of extending service generally to subscribers without charge to them. The city council will make
the final determination of whether or not a subscriber is in a remote or inaccessible location and
liable for line extension charges, and such determination of whether or not a subscriber is in a
remote or inaccessible location and liable for line extension charges shall be final and binding
upon the company.

Section 10. Compliance with standards.

All facilities and equipment of company shall be constructed and maintained in
accordance with the requirements and specifications of the National Electrical Shaft Code and
such applicable ordinances and regulations set forth by the city and/or any other local, state, or
federal agencies.

All working facilities, conditions, and procedures used or occurring during the company's
operation, shall comply with the standards of the Occupational Safety and Health
Administration, 1910 General Industry Standards.

Section 11. Company rules and regulations.

The company shall have the authority to promulgate such rules, regulations, terms and
conditions governing the conduct of this business as shall be reasonably necessary to enable
the company to exercise its rights and perform its obligations under this franchise, and to make
every reasonable effort to assure an uninterrupted service to each and all of its customers.
Provided, however, that such rules, regulations, terms and conditions shall not be in conflict
with the provisions hereof or of federal, state, and locai laws.

Section 12. Approval of transfer.

The company shall not sell or transfer its system or control thereof to another, or
transfer any rights under this franchise to another without the consent of the city. Such consent
shall not be granted until the city has examined the proposed assignee's legal, financial,
technical, character, and other qualifications to construct, operate, and maintain a
telecommunications system in the City of Niceville, Fiorida, and has afforded all interested
parties notice and an opportunity to be heard on the question. Consent of the city shall not be
arbitrarily refused provided that the proposed assignee possesses the requisite qualifications
and agrees in writing, to comply with all provisions of the franchise ordinance. A transfer of 20%
or more of the voting securities of a corporate grantee to a person not presently a stockholder
shall be deemed to be a transfer of control. A transfer of less than 20% of the voting securities
of a corporate grantee which results in the transfer of voting control must comply with the
provisions of this section.




company and after affording the company an opportunity to be heard, may assess the
company a civil penalty in any amount of money equivalent to and representing the
losses, inconvenience or other damages sustained by the city and the subscribing public
on account of said violation, omission or noncompliance, or the city may terminate the
franchise agreement with the company. In the event that the city should assess a civil
penalty against the company hereunder, the same shall be paid by the company to the
city within thirty (30) days of assessment thereof, and failure of or by the company to
pay said civil penalty to the city as prescribed herein shall constitute grounds for
termination of the franchise granted to the company by the city. The company shall be
responsible for payment of all attorney's fees and court costs of proceedings undertaken
according to this section if the company is assessed a civil penalty according to this
section.

Section 15. Franchise fees.

(@) The company shall pay to the city of Niceville, Florida, each year during the life of the
franchise a franchise fee in the amount of five percent (5%) of gross revenues derived
from the system within the City of Niceville, Florida limits and said payments shall be
mf?dcg rgonthlyﬁ All monthly payments shall be due thirty (30) days after the close of the
affected month.

(b) The City of Niceville shall have the right to inspect the company's records showing the
gross revenues from which its franchise payments are computed and shall also have the
right of audit and recomputation of any and all amounts paid under the ordinance. No
acceptance of payment shall be construed as a release or as an accord and satisfaction
of any claim the city may have for further or additional sums payable under this
ordinance or for the performance of any obligation hereunder.

Section 16. Records and reports.

The city shall have access at all reasonable hours to all of the company's plans,
contracts, and engineering, accounting, financial statistical, customer, and service records
relating to the property and the operation of the company and to all other records required to be
kept hereunder. A quarterly report showing gross revenues received by the company from its
operations within the city during the preceding calendar quarter shall be filed with the city clerk
in duplicate within thirty (30) days after the end of each calendar quarter.

Section 17. Local office; complaint procedures.

(a) During the franchise term, and any renewal thereof, the company shall maintain within
the city a local business office or agent for the purpose of receiving and resolving all
complaints regarding the quality of service, equipment malfunction, and similar matters.
The provisions of this section shall be complied with if the company maintains a local
business headquarters office within ten (10) miles of the principal coordinates of the city,
which office may be reached by local, toll-free telephone cail, and provides the city
manager's office with the name, address, and telephone number of a person who will
act as the company's agent to receive inquiries or complaints from subscribers during
normal business hours. The company shall provide a reasonably sufficient number of
incoming telephone lines for the purpose of receiving customer communications without
excessive delay, and these telephone lines shall be in operation continually, force
majeure excepted. Any complaints from subscribers shall be investigated and acted
upon as soon as possible, but at least within the next two (2) business days following
their receipt. The company shall keep a maintenance service log which will indicate the
nature of each service complaint, the date and time it was received, the disposition of
said complaint, and the time and date thereof. This log shall be made available for
periodic inspection by the city.

(b) The comparny shall by appropriate means, such as a card or brochure, as subscribers
are connected or reconnected to the system, and thereafter at intervals of not more than



~one (1) year, furnish information concerning the procedures of making inquiries and/or
complaints are to be addressed. The city appoints its city manager or his designee, 208
N. Partin Drive, Niceville, Florida 32578, as responsible for implementation of the
complaint procedures and continuing administration of the franchise.

(c) Responsibility for the administration of this franchise and for the resolution of all
complaints against the company regarding the quality of service, equipment
malfunctions, and similar matters, is hereby delegated to the city manager or his
designee of the city who is empowered, among other things to adjust, settle, or
compromise any controversy arising from operations of the company either on behalf of
the city or any subscriber, in accordance with the best interest of the public; provided
that any person aggrieved by a decision of the city manager or his designee may appeal
the matter to the council for hearing and determination. The council may accept, reject
or modify the decision of the city manager, and may adjust, settle, or compromise any
controversy arising from the operations of the company under this franchise. No
adjustment, settlement, or compromise, whether instituted by the city manager or his
designee or by the council shall be contrary to the provisions of this ordinance, and
neither the city manager or his designee nor the council, in the adjustment, settlement,
or compromise of any controversy shall have the right or authority to add to, modify, or
delete any provision of this ordinance except pursuant to the provisions of Section 625
of the Cable Communications Policy Act of 1984/1992.

Section 18. Periodic reviews during franchise term.

The city may require periodic review of the franchise at three (3) year intervals. Review
shall consist of company's performance evaluation, company attitude, state of the art, and any
other provision of this ordinance that the city may deem advisable. During the term of the
franchise, the city may, in its discretion and at its option, retain a consultant in order to assist
the city in reviewing the operation by the city to the company, the company shall bear the cost
of the consultant which the city may retain; provided that during the term of this franchise the
company shall not be required to pay a total of no more than five thousand dollars ($5,000.00)
toward this cost.

Section 19. Right of acquisition by the city.

(a) in the event the franchise is cancelled by the city because of a material breach or
default by the company or the franchise is not renewed upon expiration, the system
shall, at the election of the city, become the property of the city at a cost which shall be
determined by the fair market value of the system as a going concern, including physical
assets and intangibles which shall not include any valuation for goodwill. Such fair
market value, if not agreed upon, shall be determined by a panel of three (3) arbitrators,
one to be appointed by the city, one to be appointed by the company, and the third to be
selected by the two (2) arbitrators. The expenses of the arbitration, including the fees of
the arbitrators, shall be borne by the city and the company in such a manner as the
arbitrators provide in their award. The determination of a majority of the arbitrators shall
be binding on the city and the company. The company shall make it a condition of each
franchise and each contract entered into by it with reference to operations under this
franchise that the franchise or contract shall be subject to the exercise of this option by
the city and that the city shall have the right to succeed to all privileges and the
obligations thereof at its option.

(b) In the event that the company determines to divest itself of an ownership interest in the
system which is the subject of this franchise, the company shall provide timely notice to
the City of Niceville of its intention. The city shall have the right to communicate to the
company the city's desire and intention to purchase the system from the company at an
equitable price, at fair market value. The company shall give due consideration to the
city's bid for purchase and will not arbitrarily refuse to accept the city's bid absent a bona
fide business reason.



Section 20. Severability.

If any section, subsection, sentence, clause, phrase or portion of this ordinance is for
any reason held invalid or unconstitutional by any court of competent jurisdiction, such portion
shall be deemed a separate, distinct, and independent provision and such holding shall not
affect the validity of the remaining portions hereof.

Section 21. Ordinance repealed.

Ordinance No. 438 is repealed and replaced by this ordinance. All ordinances or parts of
ordinances in conflict herewith are hereby repealed to the extent of such conflict.

Section 22. Effective date.

This ordinance shall take effect immediately upon its passage by the City Council.
ADOPTED in Session this 3rd Day of November, 1994.

/s/ Randall Wise
Mayor

ATTEST:

/s George H. Ireland

City Clerk
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Attachment Q
3rd Affidavit of Michael R. Dunn

RESOLUTION 99-15

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF DESTIN
APPROVING THE TRANSFER OF COX COMMUNICATION’S CABLE
SYSTEM FROM TWC CABLE PARTNERS, INC. TO COX
COMMUNICATIONS GULF COAST, LLC UPON COX
COMMUNICATIONS GULF COAST, LLC BECOMING A SIGNATORY
ON FRANCHISE ORDINANCE NO. 316; AND PROVIDING FOR AN
EFFECTIVE DATE.

WHEREAS, the City Council is required to expressly approve the transfer of its cable
television franchise ordinance, Ordinance No. 316, to any other person or corporation than the
original franchisee, TWO CABLE PARTNERS, INC.

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Destin
does hereby approve the transfer of cable communications franchise, Ordinance No. 316, to
COX COMMUNICATIONS GULF COAST, LLC and states as follows:

1. Authority: Section 22-3 (m) (1) of Ordinance No. 315 requires that all
transfers of any cable communications franchise be expressly approved by the City Council.

2. SECTION 1. That the City Council of Destin hereby expressly approves the
transfer of the TWC Partners, Inc. cable communications franchise ordinance, Ordinance 316,
to COX COMMUNICATIONS GULF COAST, LLC. The City Council’s approval of this
transfer is expressly conditioned upon the complete acceptance by COX COMMUNICATIONS
GULF COAST, LLC of all terms, conditions and limitations imposed by Ordinance 316 as
indicated by its execution of the signatory page attached to this resolution.

3. SECTION 2. This resclution shall become effective upon adoption by the City
Council, signature of the Mayor, and the execution of the attached signatory page.

ADOPTED THIS 19th DAY OF APRIL, 1999

2 LD

Kenneth B. Beaird, Mayor

, Carolyn Kee Garrett, City Clerk

H:\CtyClerk\Resol\RES99-15.Doc
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Mayor Jimmy Vaughn
City of Destin-

P.0O. Box 399.
Destin, FL 32541

Dear Mayor Vaughn:

As discussed, I am pleased to confirm that Warner Cable Communications Inc. and
Cox Cable Communications are now parties to various agreements which, pending
approval of the Destin City Council, will have Cox assuming day-to-day management
of cable service to the residents of Destin. We believe that Cox Cable has
established a strong and positive reputation for quality in the delivery of cable
service in the State of Florida through its over ten years of service in Pensacola,
Ocala and Gainesville. The Cox presence in Destin will sustain our focus upon
improvement in customer service, technological innovation and programming
creativity.

The change in day-to-day management will require neither an interruption in service
nor adverse impact of any kind in the operation of the Destin system. However, our
franchise may require your approval before the transaction can be concluded. If
you believe that such approval is required, we would appreciate the consideration
‘and prompt adoption of the accompanying resolution. If no approval is required,
please let us know.

The change in day-to-day management described above will be reached through a
series of transactions which also involve the exciting developments announced earlier
by Time Warner, Warner Cable's parent company. The description of the transaction
set forth below is intended, in part, to notify you (as required by the franchise) of
that portion of the transaction which involves only Time Warner; even though that
phase of the transaction requires no action or approval by the City Council. Itis
also intended to facilitate your consideration of our request for approval of the
transfer of day-to-day control of the Destin system to Cox.

Pursuant to the various agreements alluded to above, it is now contemplated that
Warner Cable will transfer the Destin franchise to Time Warner Entertainment
Company L.P. (TWE), a yet to be formed affiliate of Warner Cable, commonly
controlled by Time Warner. TWE will own, or have an interest in, all of Time
Warner's filmed entertainment (Warner Bros. ), television production (HBO) and the
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Mayor Jimmy Vaughn
January 31, 1992
Page 2

cable television businesses (Warner Cable and ATC). Time Warner, through
subsidiaries, will be managing general partner of TWE with full management,
operational and creative control over TWE's cable and other businesses. Warner
Cable and ATC will continue as operating divisions of TWE. TWE, which will have
a total capitalization of $20 billion, will issue 6.25% limited partnership interests to
each of C. Itohrand Toshiba for their investment of $1 billion in TWE. The remaining
87.5% of TWE will be owned by Time Warner which will also have a preferred equity
interest in the new company which the parties have valued at approximately $5
billion. Under the provisions of Section 12 of the franchise agreement, this transfer
of the franchise from Warner Cable to TWE, its affiliate, requires no approval by the
Destin City Counecil. .

To achieve the assumption of day-to-day operating control of the Destin system by
Cox as described above, TWE will contribute the franchise, as well as all of the cable-
assets and liabilities of the Destin system, to an existing partnership (known as the
"SI Partnership"), formed in 1984 by Cox Cable and Gilbert Communications Co.,
L.P. ("Gilbert"), to own and operate the cable system in Staten Island New York.
TWE will receive a 33.3% partnership interest in the SI Partnership which, following
the immediate redemption of the Gilbert partnership interest as required by the
applicable agreements, will rise to 50%. This will leave only TWE, (through its
Warner Cable division) and Cox as General Partners of the SI Partnership.
Thereafter, the name of the partnership will be changed to TWC Cable Partners. As
part of this transaction, Cox will become manager of the Destin system. In turn, a
division of TWE will assume management control of the cable system located in Staten
Island, New York.

It is currently anticipated that the TWE transaction will be completed prior to the
TWC Cable Partners transaction sometime after April 10, 1992. The end we seek,
however, is the Cox assumption of day-to-day control of the Destin system. And,
as stated above, it is only that phase of the transaction (and achieving it through
the TWE transfer of the franchise to the SI Partnership in exchange for a 50%
partnership interest to make it become TWC Cable Partners) which requires approval
under Section 12 of the franchise. TWC Cable Partners and Cox, of course, will be
responsible for all existing obligations under the franchise.

We will contact you within the next few days to discuss any questions you may have.

A Time Warner inc. Co.



O

Mayor Jimmy Vaughn
January 31, 1992
Page 3

Thank you for your cooperation.
Yours truly,
WARNER CABLE COMMUNICATIONS INC.

AN
Don en
Gen anager

DJ/lIb -

cc:  Barry Elson
Jim Gray
Spencer Hays
Paul Jones
Terry Wingfield



RESOLUTION 92-04

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
DESTIN CONSENTING TO THE TRANSFER OF THE FRANCHISE
AND RELATED CABLE TELEVISION SYSTEM TO ONE OR MORE
OF THE SUBSIDIARIES OF TIME WARNER COMMUNICATIONS,
INC., INCLUDING TIME WARNER ENTERTAINMENT COMPANY,
TO COX AND THE GENERAL PARTNERSHIP.

WHEREAS, Warner Cable Communications Inc. ("Warner
Cable") is the holder of a cable television franchise ("the
Franchise") for the City of Destin, Florida; and

WHEREAS, Warner Cable has entered into a certain
agreement with Staten Island Cable, Cox Cable New York
("Cox"), and Gilbert Communications Co., L.P., ("Gilbert")
known as the Exchange and Partnership Reorganization Agreement
pursuant to which the parties intend to reorganize a general
partnership known as the "SI Partnership"; and

WHEREAS, Warner Cable is a wholly-owned subsidiary of
Time Warner,Inc., ("Time Warner"), a widely held New York
Stock Exchange company which intends to create a new limited
partnership entity comprised f the assets and operations of
its filmed entertainment, programming and cable television
businesses, which entity shall be known as Time Warner
Entertainment Company, L.P. ("TWE"); and

WHEREAS, Time Warner intends to offer minority limited
partnership interests in TWE to strategic partners in TWE,
including Toshiba Corporation and C. Itoh and Company; and

WHEREAS, Time Warner will retain majority ownership as
well as operating and management control of TWE; and will
operate TWE as a controlled subsidiary of Time Warner
consisting of the assets of Warner Cable, American Television
and Communications Corporation ("ATC"), Lorimar Telepictures
("Lorimar"), Home Box Office Inc. ("HBO"), and Warner Bros.
Inc. ("Warner Bros.") including rights and obligations of
Warner Cable under the Franchise and the SI Partnership; and

WHEREAS, Warner Cable and ATC will continue to exist as
operating divisions of TWE, with the existing management
structure surviving; and

WHEREAS, TWE intends to transfer the Franchise to the SI
Partnership in exchange for a 33.3% ownership interest
therein, which interest shall increase to 50% immediately
following redemption of the SI Partnership interest owned by
Gilbert; and




WHEREAS, the SI Partnership will thereafter become known
as TWC Cable Partners and beccme responsible for all of the
existing obligations under the Franchise; and

WHEREAS, following the redemption of the Gilbert
ownership interest in the SI Partnership, Cox will own a 50%
interest therein and will assume day-to-day management control
of the Franchise and be principally responsible for day-to-day
compliance with all of the obligations under the Franchise.

NOW, THEREFORE, be it resolved that the transfer of the
Franchise and related cable television system from the grantee
either directly or through one or more subsidiaries of Time
Warner, including TWE, to Cox and the SI Partnership (which
will thereafter be known as TWC Cable Partners) is hereby
authorized and consented to in all respects, conditioned upon
filing with the City, by TWC Cable Partners, its notice of
acceptance of its responsibilities to perform under the
franchise.

This resolution shall take effect and be in force from
and after the earlier of the date of the final passage hereof
or the earliest time permitted by law.

RESOLVED THIS 3RD DAY OF MARCH, 1992.

" JAMES W. VAUGHN
MAYOR
ATTEST:

Vadyplre?

PHILIP COOK
CITY MANAGER

AN

CAROLYN 4EE GARRETT
CITY CLERK

F:\CTYMGR\RES\92-04.RES
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About Reed Consulting Group

Reed Consulting Group ("RCG") is a management consulting firm that specializes in
the analysis of competitive energy markets, regulatory and litigation support, industry
restructuring, planning and organizational studies and specialized information services.
RCG's clients include electric and natural gas utilities, energy marketers/retailers, gas
pipelines, energy project developers, energy producers, large energy consumers, banks,
financial institutions and law firms. RCG's staff members have prepared and presented
testimony in hundreds of regulatory and civil proceedings before more than 40 different
federal and state agencies and courts. Much of this work has involved electric rate
proceedings that focused on cost-of-service, cost allocation, rate of return and rate design
issues. Additionally, a significant amount of RCG’s work has been in the area of market
power and electric industry restructuring, including market-based and performance-based
ratemaking, divestiture, stranded costs and other issues related to industry deregulation. As
part of this work, RCG’s principals and consultants have testified in precedent-setting caseé
involving the adoption of market-based rates for regulated gas and electric services and the

establishment of open-access rules and rate design for electric utilities.



Introduction and Findings

Electric utilities, including American Electric Power Service Corp., Commonwealth
Edison Company, Duke Power Company, Florida Power & Light Company and Northern
States Power Company provide third parties access to their distribution poles and, in certain
circumstances, to their ducts, conduits and rights-of-way, for purposes of attaching and
laying cable and telecommunications wire. RCG was been asked to comment on the
appropriate pricing standards that should apply to such access. Accordingly, this report
discusses the salient analytical principles that should guide pricing decisions for pole

attachments and conduit access (the latter is intended to encompass conduits, ducts and

rights-of-way).

In determining the appropriate pricing standard, one cannot be directed solely by
theoretical economic principles. The choice of pricing framework must be guided by
economic principles and a thorough understanding of the market and its participants. In
addition, the choice of a pricing framework for these regulated resources should be made in
the historical and prospective context of the pricing for other regulated goods and services,
otherwise one cannot benefit from the existing and evolving corpus of knowledge acquired
over the years by the various regulatory bodies that have dealt extensively with these issues.

As a means of better understanding the relationship among electric utilities, cable and
telecommunications companies (the latter two being the principal market participants seeking
access), the next section, Section I, discusses and provides a broad overview of the cable and
telecommunications industries. Following this discussion, Section II provides a historical
perspective on the pricing for pole attachments and conduit access. In this same section, the
report presents a brief historical overview of other regulated industries that can be used as an
analytical benchmark with which to evaluate pricing for pole attachments and conduit access.
In Section II, the dominant pricing paradigms that have emerged over the years are
discussed. These paradigms serve as a useful continuum that can be used to assess the
appropriate pricing framework for this inquiry. Section IV discusses the basic economic



_ principles that should guide the choice of pricing framework for any regulated service.

Sections V-VII discuss the salient institutional and economic realities that must be
recognized in the current analysis. Specifically, Section V begins with a discussion of the
Telecommunications Act of 1996 (the "1996 Act"), which provides the proper backdrop for
understanding congressional intent in the area of pricing for these services. This section also
clearly identifies the intent of the Federal Communication Commission (the "FCC" or the
"Commission") in the area of pricing. The FCC has clearly stated its economic objectives in
a recent pricing decision, the outcome of which is particularly relevant for poles and
conduits. Sections VI and VII of this report discuss the proper analytical context for pole
attachments and conduit access. Section VI provides the “first best” solution, while Section

VII provides the alternative “second best.”

Findings
Four critical points are drawn from the background information inciuded in Sections
I-V. It must be recognized that:

- The cable industry and competitive telecommunications industries can no longer be
considered in their infancy. They are vast, well-financed and formidable.

- The regulatory motivation underlying pricing for poles and conduits prior to 1996 no
longer has any prospective relevance.

- Across most, if not all, regulated industries, there has been a clear and unambiguous
movement away from traditional embedded cost-of-service ratemaking towards more
market-based, or at least market-emulating, pricing standards.

- The 1996 Act clearly established competitive market solutions as its goal. This goal has

been embraced by the FCC in its pricing for Interconnection and Unbundled Elements.
The FCC'’s decision in this case is particularly relevant for poles and conduits.

Based on the above findings, adherence to guiding economic principles and a recognition of

the market and market participants, the following are RCG findings:

- In general, regulatory oversight can be justified in a number of cases in which markets

iv



fail. However, in the present case, concerns over potential market power are the only
relevant justification for regulation of pole attachment rates and conduit access.

A proper evaluation of whether electric utilities possess market power cannot rely solely,
or even predominantly, on a “structural” analysis where the size of firms and industry
concentration guide conclusions. Even if employed, a structural analysis cannot be
limited to poles and conduit resources. A thorough accounting of available alternatives
to poles and conduits must be conducted.

Electric utilities do not own “essential facilities. ” Poles and conduits are not “bottieneck”
Jacilities as there are alternatives. Electric utilities provide electric service over
distribution resources; they do not, with few exceptions, compete directly with cable and
telecommunications companies.

The bargaining relationship between electric utilities and cable and telecommunications
companies is that of bilateral negotiation. In the absence of market power by one party
in bilateral negotiation, market-based negotiated rates should be allowed.’

A determination as to whether market-based pricing is appropriate in bilateral
negotiation must evaluate each party’s bargaining strength. This evaluation must include
the alternatives available and each party's underlying bargaining motivation.

Cable and telecommunications companies have alternatives to the electric utilities’ poles
and conduits. The electric utilities have no alternatives to resell these resources. Both
parties are financially and economically sophisticated with equal bargaining strength.
The electric wtilities have no motivation to restrict access and, in fact, as a result of
restructuring in their own industry, are highly motivated to reduce electric distribution
costs through successful marketing of pole and conduit space.

Pricing for electric wility pole attachments and conduit access should be determined
through market negotiation.

In the absence of market-based negotiation, the FCC should adopt a cost-based pricing
Jramework based on replacement costs of investment. Replacement cost is consistent
with economic theory and previous FCC orders. Absent employing replacement cost,
significant market distortions will result.

As discussed on page 36 of this report, we recognize that the FCC does not have the authority to allow

negotiated rates under Section 224(d). However, Section 224(e), which governs pricing in the post-

2000 market, anticipates a negotiated pricing framework. The market evaluation and subsequent

recommendation were included in this report because of the statutory intent of Section 224(e) and the

usefulness of such an evaluation to the Commission’s deliberations under Section 224(d). -

Y




Section I.  The Cable and Telecommunications Industries
This section briefly reviews how the cable and telecommunications industries have

evolved. This overview is useful for two reasons. First, it serves as a backdrop for the
discussion in the next section on the history and evolution of pricing for poles and conduits.
Second, it provides a particularly useful framework for the discussion in Section VI, which

presents the appropriate pricing framework for pole and conduit access.

The evolution of the cable and telecommunications industries is best viewed across three
periods that are separated by legislative mandates that influenced the pole attachments and
conduit access market. These three periods, (1) pre-1978; (2) 1978 to 1996; and (3) post-
1996, recognize the impact on the industry of the Pole Attachment Act of 1978 and the 1996

Act.
A. Pre-1978
1. The Cable Industry

The cable industry prior to 1978 was for all intents and purposes in its infancy.
Community antenna television ("CATV") was developed in the 1940s to serve communities
that, due to terrain or physical distance, were unable to receive conventional television
signals. The concept was simple: CATV companies would establish antennas in areas where

the broadcast signal was strong and relay that signal via cable to their subscribers.?

Despite technological advances, CATV was adopted slowly. In the 1950s, cable systems
in 70 communities met the needs of approximately 14,000 subscribers. Throughout the
1960s, the industry expanded the capacity of its cable systems from a few to nearly 20
channels. Such technological improvements continued, and by the early 1970s, CATV could
transmit over 100 channels. However, the significant advances in technology were not met

with significant customer growth. After almost 30 years of existence, the cable industry still

®  Telephony and Cable Television, Chapter 14.



served only four million subscribers.’

In the early 1970s, growth remained stagnant as a result of low demand and the high
costs necessary to serve new areas. Growth in the cable industry remained dormant until the
mid-1970s, when subscribers increased with the advent of offerings such as Home Box
Office ("HBO"). Witnessing the success of HBO, other pay cable programmers entered the
market. In 1978, the cable industry had grown to 13 million subscribers and 3,875

systems.*

2. The Telecommunications Industry

Prior to 1978, the telecommunications industry was not as much an industry as it was
one company, American Telegraph & Telephone Company ("AT&T"). Although other
independent telephone companies provided service in specific areas, AT&T was, for all
practical purposes, the U.S. telephone company. It was firmly entrenched in all aspects of
the business and enjoyed the status of a protected monopoly.

Although a protected monopoly prior to 1978, some inroads were made into AT&T’s
market. For example, in the mid-1970s, the FCC allowed some independent companies the
right to directly connect their equipment to AT&T’s telephone network. Most notable in this
time frame were the inroads achieved by MCI Communications Corp. ("MCI"). In 1969,
MCI petitioned the FCC and was allowed to provide private line service between Chicago
and St. Louis. By the late 1970s, MCI won the right to offer “switched” long-distance
service in direct cdmpetition with AT&T.* However, full-fledged competition between MCI
and AT&T and, most importantly, the arrival of a full slate of competitive
telecommunications companies did not take place until the 1980s.

? Ibid., p. 690.
‘ U.S. Department of Commerce, Stafistical Abstract of the United States, 1996, p.567.
3 Standard & Poors, Industry Surveys: Telecommunications/Wireline, September 12, 1996, p. 17.
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B. 1978-1996

1. e Cable Indus
By far, the industry’s most explosive growth occurred after 1978. From 1978 to 1996,

the number of cable subscribers increased from 13 to over 60 million. Similarly, the number
of cable systems grew from 3,875 to over 11,000. The expansion during this period
occurred primarily because of the industry’s transformation from an antenna relay service to
a multi-channe] programming service. An industry that started out providing residents in
remote locations access to conventional broadcast signals now offered video programming
from local and distant broadcast stations, local cable-oriented commercial programming,
public, educational and government non-commercial programming, and non-broadcast cable
networks. These enhanced service offerings led to a tremendous expansion in the number of
subscribers as well as an enormous increase in the penetration of CATV. As of 1977, the
percentage of cable subscribers relative to the number of homes with television was barely

16.0%. As of 1996, the industry’s penetration was an astounding 65%.°

Throughout this period, the cable industry’s mantra was that competition required
companies to vie for and obtain exclusive programming rights. By the late 1980s, the
industry was spending well over one-third, roughly $6 billion, of what the large networks,
ABC, CBS and NBC, were spending on programming.” As a means of comparison, the
entire industry generated total revenues of only $345 million in 1970.2 The meteoric rise in
programming expenditures mirrored the industry’s overall financial profile. In 1980, the
industry generated approximately $2.5 billion in revenues. As of 1995, the industry

generated revenues of $25.1 billion, almost a ten-fold increase.’

As the cable industry grew from a small antenna relay service to a major provider of
programming, the character of the typical CATV company changed drastically. One industry

¢ Standard & Poors, Industry Surveys: Broadcasting and Cable, August 1, 1996, p. 13.

’ U.S. Department of Commerce, Video Program Distribution and Cable Television: Current Policy
Issues and Recommendations, June 1988, p. 13.

' U.S. Department of Commerce, Siatistical Abstract of the United States, op. cit.

’ bid.



feature over this period best illustrates this dramatic alteration: the increase in size of the
CATV provider. The data provided at the beginning of this section illuminate this fact. As
indicated, the number of subscribers grew from 13 to 60 million from 1978 10 1995 (a 4.6-
fold increase), while the number of cable systems increased from 3,875 to over 11,000 (a
2.8-fold increase).’® These data reveal an increase in the size of the average CATV

provider and an increase in industry concentration.

There are a number of logical explanations for why the average CATV provider has
become much larger and the industry has become more concentrated. First, economies of
scale are associated with cable system ownership. CATV firms incur fairly large fixed costs
such as capital, financing and overhead, that are independent of the number of subscribers.
Therefore, by increasixig the size of the firm, these fixed costs can be spread out over a
larger set of customers, thus reducing per customer costs. Second, a CATV provider is
motivated to become larger by the desire to increase its bargaining power. For example,
data in the mid-1980s suggested that TCI, the largest cable operator, paid $0.90 per
subscriber for HBO, while a smaller cable operator paid as much as $5.00 per subscriber.!
As a result of economies of scale and the quest for added bargaining power, the typical cable
company in 1996 in no way resembled its counterpart 20 years ago. The typical cable
company in 1996 was large, established, financially sound and a formidable bargaining

agent.

2. The Telecommunications Industry

In the 1978-1996 time frame, the pivotal year for the telecommunications industry was
1984. In 1984, as a result of a 1974 lawsuit filed by MCI and the Justice Department,
AT&T was forced to divest its regional operating companies. The divestiture ushered in a
new era for the industry in which deregulation and competition emefged as guiding forces.
Much like the cable industry described in the last section, the telecommunications industry

10 Ibid.
u U.S. Department of Commerce, Video Program Distribution and Cable Television: Current Policy
Issues and Recommendations, op. cit., p. 80.
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throughout this period’ experienced growth and a transformation in the type of firm doing
business. Specifically, this era gave rise to the large, well-financed telecommunications

companies observed today which negotiate with the electric utilities for pole and conduit

access.

The more competitive environment brought about by relaxed regulation and the
divestiture of AT&T certainly gave rise to the competitive long-distance providers we see
today. In addition to these types of competitors, this period also saw the rise in competitive
access providers ("CAPs") and competitive local exchange carriers ("CLECs"). These types
of companies have arisen as the principal competitors to the incumbent local exchange
carriers ("ILECs"). The latter include the seven regional Bell operating companies, their

subsidiaries, as well as other large independent local exchange carriers.

The first CAPs were established in the mid-1980s to serve increasing demand for
telecommunications servicés by business, finance, government, education and health care
entities. Industry sources estimate that the voice traffic of such end-users increased at a rate
in excess of 7% per year."? Significant improvements in technology also stimulated growth
in CAPs. The rapid development of fiber optic and digital electronics encouraged growth in

cost-effective alternatives to the monopolistic local exchange carriers.

The growth in CAPs and CLECs from 1978 to 1996, while robust, was constrained as a
result of regulatory prohibitions on the services they could offer. When the first CAP
networks were built in 1980 they could compete only for the approximately $8.1 billion
special access and private line services markets. This represented less than 10% of the $97.1
billion local exchange market. In 1994, as a resuit of the FCC’s Interconnection Decisions,
which allowed CAPs to provide Collocated Special Access, Collocated Switched Access
Transport and Switched Access Termination services, CAPs were allowed to compete for an

2 Annual Report of Brooks Fiber Properties, May 2, 1995, p. 28.
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additional $12 4 billion portion of the market."

C. Post-1996

1. The Cable Indus
The cable industry’s growth will most likely continue. In 1996, the industry’s

subscriptions and market penetration reached all time highs.!* The industry is offering

more channels and a greater number of individual program services than at any other time.
The industry’s financial performance continues to track an extremely favorable trajectory.

As of early 1996, the industry was achieving double-digit growth in total revenues, premium-
service-offerings revenues and advertising revenues. Capital expenditures and the number of
mergers and acquisitions appear to be increasing.'* The growth in mergers and acquisitions
highlights the increasing industry concentration that was observed over the last 20 years. It
is clear that the average cable company is, and is cxpécted to be, a large, well-established

and financially secure firm.

The following table lists the top 15 cable companies, their 1995 cable services revenue,

customer subscriptions and cash flow.!

s Ibid., p.42 (expressed in.1994 dollars). .

:: Federal Communication Commission, CS Docket No. 96-133, Third Annual Report, pp. 10-18.
Ibid.

1 Ibid., p. 122.



1995 Cable Industry Subscribers, Revenue and Cash Flow

Company Subscribers Revenue (mil.) _ Cable Cash Flow (mil)
TCI Communications, Inc. 12,494,000 4,936.000 2,081.800
Time Warner 9,769,000 3,743.440 1,549.000
Continental Cablevision 4,066,795 1,695.263 705.272
Cormcast 3,407,000 1,454.932 718.455
Cox Communication 3,248,759 1,287.016 510.998
Cablevision Systems 2,061,200 905.155 392.416
Viacom 1,179,500 444 400 182.900
Marcus Cable 1,154,718 325.414 173.597
Century Communications 1,100,000 349.641 177.210
Cablevision Industries 1,041,768 432.212 203.133
Adelphia Communications 1,002,760 390.413 204.145
Jones Partnerships 902,345 391.772 122.852
Lentest Communications 596,366 232.155 115.361
TCA Cable TV, Inc. 574,473 200.867 99.982
Intermedia Partners IV 554,000 211.800 87.000
Total for Industry 62,100.000 24,456.137 10,625.139

As can be seen from the above table, the size and financial strength of the average cable

company is formidable.

It must also be noted that while franchised cable systems are the primary distributors of
multichannel video programming, alternative technologies are growing as well. Such alternative
technologies include direct broadcast satellite, wireless cable and satellite master antenna
television. The market for these alternatives now represents 11% of total subscriptions for
multichannel video programming and has been growing at an average of 22% each year since
1990."" The growth in these alternative technologies has not, however, been at the expense
of traditional cable systems which, as discussed above, continue to enjoy robust growth rates.

2. T unicati u
The 1996 Act effectively removed the remaining barriers to entry in the local exchange

v Ibid., p. §.



markets by CAPs and CLECs as well as other market participants. Thus, the entire local

exchange market is opened to competition.

Today, the CAPs and CLECs are not the only companies that have indicated an interest
in the local exchange markets. In addition to the CAPs and CLECs, long-distance carriers,
cable television companies, microwave carriers, wireless telephone system operators and private

networks are now vying for market share.

Of the firms listed above, the CAPs and CLECs are clearly among the firms requesting
access to the poles and conduits of electric utilities. The size and financial strength of these
firms have certainly grown over the years and appear to continue on an upward trajectory. The

table below provides a cross-section of the types of firms in the industry.”

Company Name Revepues (000's of $)  Assets (000’s of $)
American Communications Services Inc. 3,415 223,600
GST Telecommunications 41,299 301,701
ICG Communication 169,094 939,351
IXC Communications, Inc. 203,761 459,151
MFS Communications Co., Inc. 1,115,006 12,550,329
Midcom Communications, Inc. 40,827 79,923
Murdock Commuaications Corp. 8,165 7,479
Systems Communications, Inc. 2,985 21,546
Teleport Communications Group 267,700 2,050,097

WinStar Communications, Inc. 68,048 290,223

Although not as large as the cable companies: listed previously, the companies listed above
certainly cannot be considered small by any measure. They are relatively large and well-
established companies. These firms, however, are not the only potential set of companies that
can seek access to the poles and conduits of electric utilities. In addition to the cable companies
already described, long-distance carriers and incumbent local exchange carriers must also be
included in the set of firms desiring access. It is true that in many cases long-distance carriers

" Source: annual reports, press releases, forms 10-K.
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and incumbent local exchange carriers can simply rely on their own facilities. However, in the
deregulated environment created by the 1996 Act, these firms are likely to be looking beyond
their traditional borders and markets. To the extent these firms attempt to compete in other
markets, which they are doing and will continue to do, they will require access in some cases
to the poles and conduits of electric utilities. There is no question that, for example, AT&T,
MCI, the regional Bell operating companies and their subsidiaries are vast, well-financed
organizations. For example, in 1994, the annual revenue of the smallest of these companies,
Pacific Telesis, was over $9 billion.!” As a means of comparison, the annual revenue for the

largest electric utility in the country, Pacific Gas & Electric, was $8 billion.*

One final note regarding the growth of telecommunications companies needs to be made
before moving to the next section. The growth in CAPs, long-distance companies, etc. was
achieved without mandated access and in the absence of a regulated rates. The 1978 Act applied
to cable companies, it did not apply to telecommunications companies. Until the 1996 Act, there
was no obligation on the part of the electric utilities to provide pole or conduit access to
telecommunications companies. Access was provided only on the basis of arm's-length
negotiations. Nonetheless, these companies have flourished and matured and today have major

business operations.

Section II. The History and Evolution of Pricing for Poles and Conduits

This section provides a general overview of the rationale underlying the regulation and
pricing for poles and conduits and discusses what has occurred in other regulated industries.
The pricing for regulated services has indeed evolved. A historical perspective is often times
useful when contemplating the appropriate future pricing frameworks that should be adopted.
The discussion in this section is separated into the same three times periods used in the previous
section: (1) pre-1978; (2) 1978-1996; and (3)Apost-1996.

” Standard & Poors, Industry Surveys: Telecommunications/Wireline, op. cit.
= Utility Data Institute, Pocker Guide to U.S. Electric Utilities, Fourth Edition, p.13.
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A. Pre-1978
The genesis of pole and conduit access pricing: regulation can be traced to the early

disputes between telephone and cable companies. In the early years of the telephone and cable
industries, the Bell System negotiated fees for pole attachments with cable companies. In the
early 1960s, however, the Bell System began to perceive cable companies as potential
competitive threats in that cable companies would gradually capture the market for video, data
and ultimately voice transmission. Based on this concern, the Bell System began restricting the
type of services that could be delivered over any cable attached to its poles. In addition, the Bell
System raised the rates its affiliates charged for pole attachments and restricted the number of

cable companies that were allowed to attach to its poles.?!

At the same time these events were occurring, independent telephone companies that were
not subject to the legislative restrictions imposed on the Bell System (which prevented the Bell
System from providing cable services) began providing cable services. The independents
became even more restrictive than the Bell System. At times, the independents steadfastly
refused pole attachment requests and thus were accused of anti-competitive and discriminatory

practices.?

Regulatory intervention began as early as 1966 when the FCC questioned the nature and
extent of its jurisdiction. In 1970, the FCC took limited steps to regulate access to telephone
poles and conduits. In 1970, the FCC promulgated a general ban on cable/telephone company
cross-ownership. However, the ban did not restrict a telephone company from owning a cable
system outside of its service area. In addition, the FCC instituted a waiver process whereby a
telephone company was allowed to provide cable service if it could demonstrate this provision
of service would “advance the public interest.” Any telephone company seeking a waiver of the
restrictions on cross-ownership was required to demonstrate that independent cable companies

had first been offered access to the company’s poles and conduits at reasonable rates.?

u Telephony and Cable Television, op. cit.
Ibid.
Ibid.

[
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In 1973, the FCC terminated the evidentiary phase of its inquiry launched in 1966. In
1975, the National Cable Television Association and AT&T entered into an agreement on pole
attachment rates. To aid other parties that were negotiating or renegotiating pole attachment
agreements and that did not participate in this agreement, the FCC staff released a formula that
could purportedly be used to establish reasonable rates. This action was the FCC’s first attempt
at rate formalization. In 1976, the FCC declared that it did not have jurisdiction over poles
owned by power companies and deferred a decision regarding telephone poles. As late as March

1977, the FCC affirmed its 1976 decision.

Prior to 1978, the FCC relied primarily on negotiation as the principal means of
establishing rates for pole attachments and conduit access. As described above, the conflicts that
arose were primarily between telephone and cable companies. It was this conflict that, in large
part, gave rise to the 1978 Pole Attachment Act.

1. Other Industries
Prior to 1978, the dominant regulatory theme was heavy price regulation, if not outright

control. Before this time, the nation had legislative wellhead price controls on crude oil and
natural gas. The natural gas industry was heavily regulated, with the interstate pipelines serving
as merchants and transporters. The price ultimately paid by consumers consisted of a regulated
wellhead price and a regulated mainline transportation and distribution charge. At no point
along the transaction path were competitive market forces allowed to determine prices. The
electric industry was regulated in a similar fashion. This industry was highly vertically
integrated, with the consumer paying a regulated generation, n'ansmissio.n and distribution fee.
At the time, regulation was motivated, in large part, by the belief that all the various functions
of both industries were safely characterized as natural monopolies. As such, the guiding
principle was to maintain extensive vertical integration and provide secure monopoly franchises.
In most cases, the rates for the various industry functions were cost-based and developed with

" See U.S. House of Representatives, Rept. 95-721, Part 2, Supplemental Report, Federal
Communication Commission Action, p. 6.
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reference to the historical investment costs and current accounting costs.

B. 1978-1996
With the 1978 Pole Attachment Act, the FCC was given authority to regulate rates and

terms of access for pole attachments in the event the states failed to impose regulation
themselves. The FCC devised a formula to establish “just and reasonable” pole attachment rates
and also set up a detailed complaint procedure to encourage private resolution of most disputes.
The 1978 Act, while establishing a rate, did not provide an absolute right of pole access; it
remained a matter of contract negotiation.” As described in the previous section, the cable
industry flourished over these years and ultimately was able to run wire to the doorsteps of over

90% of the nation’s residences.

1. Other Industries
The regulatory climate during the 1978-1996 era for other industries, energy in

particular, contrasts starkly to the environment prior to 1978. Throughout this period, the
energy industry became unshackled from price controls and was guided by deregulatory/market-

based solutions.

In the early 1980s, as a result of legislative-induced shortages and distortions in the
gasoline markets across the country, wellbead price controls for crude oil were lifted, as were
the entitlement programs and other restrictions placed on domestic refining operations. In 1978,
the Natural Gas Policy Act set out to decontrol the myriad of complex wellhead price controls
established for natural gas that ultimately caused the gas shortages and curtailments experienced
in the 1970s.2¢

In addition to the decontrol of prices, Congress and the various state and federal agencies

began to pursue a much more market-based approach to the provision of gas and electric

Telephony and Cable Television, op. ci.
Regulations Implementing the Natural Gas Policy Act of 1978, 5 FERC 9§ 61,114 (1978).
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services. In the 1980s, a number of key mandates in the gas industry ultimately forced interstate
pipelines to eliminate their merchant function and act solely as common carriers that provided
non-discriminatory access on just and reasonable terms.”’ As a result, large industrial
customers and local distribution companies ("LDCs") were allowed to contract directly with
natural gas producers. In the 1990s, a similar process has begun for the LDCs themselves. In
many cases, LDCs are exiting the merchant function and limiting their role to distribution only.

In their place, marketers and brokers have emerged and are providing direct service to the

LDCs’ former customers.?

The very same desire for direct customer access in the gas industry also developed in the
electric industry. Throughout the 1980s, the issue of forced divestiture of generation,
transmission and distribution has been debated, as has the issue of direct access to utility
customers. In the 1990s, federal regulation was adopted to require non-discriminatory access
on the nation’s transmission networks.? Accordingly, many states have developed open-access
plans that would allow their customers to purchase their electricity needs from any supplier, not

just the local electric utility.*

Along with the de-integration of the gas and electric industries and the increase in access
at all levels for all functions, the various state and federal regulatory bodies also began to depart
from the traditional ratemaking methodologies, such as embedded cost-of-service models, that

n Order No. 436, 33 FERC § 61,007 (1985); Order No. 636, 59 FERC { 61,630 (1992).

n LDCs in at least 18 states and the District of Columbia are offering their customers the opportunity to
choose an alternative supplier. While not all of the LDCs have plans to completely exit the merchant
function, they have opened their systems, allowing marketers and brokers direct access to customers.
See also Providing New Services to Residential Customers: A Summary of Pilot Programs and
Unbundling Initiatives, American Gas Association Issue Brief 1997-03, April 18, 1997,

» Order No. 888, 75 FERC 9 61,080 (1996).

» California State Legislature Assembly Bill 1890, Signed into law September 1996. Beginning January
1, 1998, consumers from all customer classes will be able 1o buy electricity from either their current
utility or another electricity supplier. Likewise, several states have legislation in place requiring retail
choice: New Hampshire and Rhode Island by 1998, Maine by 2000, and Montana by 2002. Several
public service commissions bave issued plans ordering open access; Massachusetts and Vermont by
1998, Arizona by 1999, and New Jersey by 2001. Finally, legislation for direct access has been
proposed in Pennsylvania, Oregon, Oklahoma, and South Carolina.

13



were adhered to before 1978. Recognizing that price decontrols and open access had generated
thriving spot markets and a plethora of alternative energy suppliers, regulators began developing

more market-sensitive rate approaches for the services under their jurisdictions.

Throughout this period, regulators began investigating to what extent their ratemaking
methodologies could better reflect competitive market outcomes. In some cases, the traditional
embedded cost methodologies were modified in ways that produced rates more equivalent to the
prices observed in the emerging markets. Regulators also sought to establish rates that provided
better incentives and thus reduced the perverse and distortionary effect observed in the past.
During this period, regulators also began to see the importance and feasibility of allowing
market-based negotiated rates for services under their jurisdiction. Market-based prices were
implemented for many functions of the energy industry that were heretofore considered natural
monopolies. Market-based prices have been investigated and implemented for interstate gas
transmission service and LDCs’ sales functions. In the electric industry, market-based pricing
has been adopted for generation in some states and is being considered for other segments as

well. ¥

C. Post-1996

The evolution in pricing for poles and conduits in the post-1996 environment is currently
being debated. The evolution in regulation and pricing for other industries continues along the
same path as that prior to 1996. The objective for the electric and gas industries is more, not
less competition. State and federal regulatory bodies continue to open up markets. Along with
the increase in access, regulators are adopting and relying more heavily on market-based rate
solutions. For those functions deemed competitive or potentially competitive, regulators are
proposing market-based pricing. For those functions deemed not competitive or not likely
competitive in the near future, regulators are continually experimenting with rate structures that

provide proper incentives and generate rates more consistent with competitive market prices.

. See Edison Electric Institute’s Regulatory Briefing Service-FERC Power Marketer Proceedings for
market-based ratemaking applications submitted to and approved by the Federal Energy Regulatory
Commission.
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Section III. Dominant Pricing Paradigms
The previous section presented a broad historical and evolutionary perspective on how

the ECC and other agencies have approached the issue of pricing for regulated services under
their jurisdiction. If one were to survey the methodological approaches relied on over the years,
it would become apparent that regulatory agencies have employed variations on essentially five
dominant pricing frameworks. These frameworks, which can be thought of in terms of a

continuum, include pricing established via:

A. Cost-of-service ratemaking where investment in plant is based on historical

embedded costs;

B. Cost-of-service ratemaking where investment in plant is based on replacement
costs;

C. Incentive ratemaking formulas;

D. Negotiation with a recourse option; and

E. Negotiation with no recourse option.

This section discusses each of these five dominant pricing frameworks and is included
in this report as a means to evaluate the appropriate pricing methodology for pole attachments
and conduit access. This discussion is intended to allow useful parallels to be drawn between
the conditions (institutional, regulatory and market) that motivated the choice of framework listed
above and that which exists for pole attachments and conduit access. This section also serves
to highlight the evolution in pricing frameworks for regulated services.

The above list represents a continuum-in that the first pricing option, cost-of-service
ratemaking based on historical embedded costs, is clearly associated with what is commonly
referred to as “heavy-handed” regulation, whereas the last pricing option, negotiation with no
recourse option, is associated with a pure market-based outcome. The choice of pricing
methodology, regardless of which agency or jurisdiction is doing the choosing, has always been
guided primarily by perceived market conditions as well as the current institutional and
regulatory environment. Each framework is described in detail below.
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A Cost-of-Service Ratemaking.: Historical Embedded Costs

As a regulatory “tool,” this type of ratemaking clearly has the longest history; it
originated in railroad regulation in the late 1800s under the Interstate Commerce Commission.*
In its simplest form, rates are determined in reference to a revenue requirement, which in turn
is determined by summing two aggregated components of a firm’s costs: the expenses incurred
to provide the service and a return on capital. The latter component is calculated by applying
an allowed rate of return to the rate base. The rate base is primarily the net book value of plant
investment, which is determined by subtracting accumulated depreciation from the original cost

of the plant investment.

This type of ratemaking, and regulation in general, was motivated in part by three

issues:?

Natural monopolies;
. Undue price discrimination; and
° Destructive competition.

Early in the history of regulation, it was generally accepted that in some cases, it is preferable
to have one firm, as opposed to many, serve a particular market. This situation arose in those
instances in which the nature of technology provides significant cost savings to larger firms.
Specifically, economies of scale are said to give rise to natural monopolies. If a firm enjoys
economies of scale, it can double all of its production inputs and more than double its output.
As a result, the firm can lower costs simply by expanding the size of its operation.

Without regard to economies of scale, early regulation was also motivated in part by
undue price discrimination and destructive competition. Undue price discrimination exists if
consumers are charged different prices for the same product and the differences cannot be
accounted for by cost differentials. Destructive competition is said to result when an industry

» H. Craig Peterson, Business and Government, Second Edition, Harper and Row, 1985, Chapter 10.
3 Ibid.
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is marked by excessive price wars. Although in the short run consumers benefit from such a
situation, it is thought that consumers can be harmed in the long run by excessive price wars

through collusion, poor service, or the demise of the number of firms in a market.

Although cost-of-service ratemaking based on embedded costs developed in response to
all three of these issues, its origin is most certainly related to the notion of natural monopoly.
Economists have long held that the pricing and output decisions of a natural monopoly, if
regulated, present somewhat of a dilemma. First, if granted 2 monopoly franchise but left
unregulated, the firm would produce too little output and charge too high a price. In short, the
equilibrium conditions for this firm would be no different than any firm capable of fostering and
maintaining its monopoly position. Alternatively, if granted 2 monopoly franchise but forced
to price its product in a manner consistent with a competitive market (i.e., price equal to
marginal costs), the firm would be unable to earn a normal return on capital. The latter
situation results because the marginal costs for a natural monopoly decline over the relevant

range of production and, as such, are always less than the firm’s average costs, which include

the return component.

To address the dilemma just described, regulators adopted a ratemaking principle based
on average costs. Specifically, the natural monopoly was required to set a price equal to the
average, as opposed to the marginal, cost of production. The rates resulting from a revenue
requirement based on embedded costs are designed to be equivalent to a firm's average costs.
Unfortunately, average-cost pricing based on embedded costs is deficient en two grounds. First,
even if average costs are correctly captured, such a requirement imposes what economists term
a “welfare” loss on society in that prices diverge from the optimal level equivalent of marginal
costs. Second, and more importantly in the long run, an average cost calculation based on
embedded costs is unlikely to equal the true economic equivalent of long-run average costs.
This second fact has the potential to impose significant distortions in the market.>

u See Robert S. Pindyck and Daniel Rubenfeld, Microeconomics, 1989, pp. 292-295 for a discussion of
welfare or deadweight loss and Chapter 7 for a discussion of long-run average cost.
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In the early years of regulation it was recognized that the prices set through the
regulatory rate process can not be arbitrary or ill-conceived. Rates must serve as signals in
regulated markets, much like prices are signals in unregulated markets. Prices affect the actions
of consumers and potential competitors, and act to allocate resources. If rates are set too high
or too low, resources will not be allocated efficiently. Rates that are too far above normal
competitive levels cause consumers to reduce consumption and provide alternative suppliers with
a strong incentive to enter the market and compete with the regulated firm. Conversely, rates
that are below their competitive equivalents encourage consumers to consume too much, and
provide regulated firms with little incentive to reduce long-run investment and alternative

suppliers with no incentive to enter the market and make up any shortfall.

It is thus important to initially establish a rate that approximates, to the extent possible,
a price observed in a competitive market. The use of embedded costs and, particularly, net book
value as the basis of the return component of a regulated company is problematic. The net book
value of a regulated firm is calculated by reducing the original cost of plant investment by
accurnulated depreciation. This may or may not reflect the competitive market value for those
assets. In the event that net book value does not equate to the competitive market value, the
established rate will not equal its competitive counterpart. The further the rate, based on net
book value, diverges from its competitive counterpart, the larger the distortion and subsequent
misallocation of resources. Regulators have long understood the shortcomings of this type of
ratemaking and have been gradually departing from this method and adopting alternative
frameworks that are more capable of imitating cbmpetiu've market pricing.

Cost-of-service ratemaking based on embedded costs arose in an era in which natural
monopoly theory was firmly entrenched. This form of ratemaking also developed at a time
when markets were characterized by large firms with little, if any, competitive threat from
smaller “fringe” firms. These facts, combined with the desire to construct a tractable
framework, motivated cost-of-service ratemaking based on embedded costs (most importantly,
plant investment valued at net book value). The ease of implementation cannot be overiooked
as a motivating factor for the development of this type of ratemaking. A regulator’s job was
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made much easier if* all that was required was an audit of the regulated firm’'s books to
determine the various cost components inciuded in the ratemaking formula. Unfortunately, the
ease with which a rate can be established must be, and is, weighed against the distortionary cost
imposed on the market. The use of net book value of investment as the basis for a cost-based
rate has increasingly been recognized as imposing significant market distortions.>® While
regulators have recognized that the use of historical costs can impose pricing distortions, they
have also recognized that departures from this type of ratemaking can give rise to stranded
investment. Stranded investment can arise in those instances in which a regulated entity is
required to charge a rate for its services that is inadequate to recover its prudently incurred
historic costs. It is generally accepted by regulators and policy makers that, unless it can be
shown that these historical costs were imprudently incurred, that the regulated entity should be
provided the opportunity to recover these costs. Actual recovery of these costs can be
accomplished in any number of ways. It is this recognition that has motivated regulators to
employ alternative capital cost concepts. Ratemaking based on the replacement cost of capital

is one such alternative.

B. Cost-of-Service Ratemaking Based on the Replacement Cost of Capital
In times of price stability, the value of plant investment neither rises nor falls. Thus, the

reliance on net book value to compute cost-of-service rates does not impose the distortions

previously discussed. However, over the past four decades, price instability has been the rule

rather than the exception.

As prices rise, the replacement cost of capital will, of course, exceed the net book
embedded value of capital. Conversely, as prices fall, the replacement cost of capital will be
less than embedded book value. It is not surprising that the price of investment goods can

» A market distortion is said to exist if prices set in the ratemaking process diverge significantly from the
competitive standard. Prices set with reference to net book value can in no way be expected to emulate
such prices. Assuming competitive market conditions, the only costs considered by producers are those
under their control (i.e., forward-looking costs) and do not include historical costs. Thus, competitive
market prices cannot be expected to, and do not, increase or decrease to reflect costs already incurred
(i.e., net book costs).
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increase over time and equal or exceed the economy’s general inflation rate. While at first
glance, falling prices might seem rare, in reality, it is not uncommon to observe the prices of

capital falling, which can be attributed to improvements in technology. The productivity of a

unit of capital good can increase as technology improves, thus leading to price decreases.

Significant price instability caused regulators to adopt replacement cost as the relevant
value of capital to be included in their ratemaking formulas. Replacement cost ratemaking is
desirable for a number of reasons. A cost-of-service rate based on replacement costs more
closely approximates the prices that would be observed for the provision of the good in a
competitive market. Replacement cost ratemaking imposed on the incumbent regulated firm also
prevents that firm from exercising market power at the expense of other firms or consumers.
Further, replacement costs create the right investment incentives for the incumbent firm as well
as competitors. Finally, replacement costs prevent the incumbent firm from engaging in anti-
competitive cross-subsidies which could hinder the development of a competitive market.
Specifically, in those instances where a utility has an affiliate company, replacement costs
prevent the utility from favoring its affiliate with low, embedded cost-based rates. The use of
replacement cost, in effect, places the affiliate on the same par with other firms in the market.
Thus, overall, the use of replacement costs requires that regulated incumbent firms price at

levels consistent with competitive market conditions.

Although the use of replacement cost in ratemaking formulas represented a step closer
to imitating competitive market pricing, regulators were still burdened .by the extensive audits
required to establish rates as well as the long and tedious rate case process used to validate each
and every cost component. In addition, the regulator was charged with the often burdensome
responsibility of determining the prudence of the firm’s investment, purchase and operating
decisions. The prudence process is a hindsight review in which a commission audits the firm's
expenditures and operating decisions to determine if they meet the commission’s prudence
standard. It soon became clear that these exercises were time-consuming and costly for both the
regulator and the firm being regulated. To inove beyond such reviews, commissions and
regulated firms began investigating alternative ratemaking frameworks that would alleviate the
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need for the prudence review, while simultaneously producing a rate consistent with competitive

market conditions. The use of incentive ratemaking was one such step in this direction.

C. Incentive Pricing

Incentive pricing has two primary goals and one secondary goal. Incentive pricing was
conceived primarily as a vehicle to more firmly align the interests of ratepayers and the
regulated firm, and it was also considered a more practical means for achieving a rate structure
consistent with an unregulated market. Secondarily, incentive pricing has been “sold” as a

means of eliminating hindsight prudence reviews.

The adoption of replacement costs, rather than embedded net book value, as a means of
measuring plant investment has long been considered a more appropriate way of capturing
market value in a cost-based rate. However, this step alone does not guarantee that the resulting
rates will be equivalent to their competitive market counterparts. A regulated firm has a great
deal of discretion in its investment and purchasing decisions. While a regulator can oversee
these decisions and review their prudence, as a practical matter, a regulator cannot oversee all
decisions. Moreover, in some decisions the regulated firm has a clear incentive to “play it safe”
and engage in behavior that, while consistent with a prudence standard, is not necessarily cost-
minimizing. In some respects, the regulated firm faces a “catch-22.” If the firm tries innovative
strategies to reduce costs, it runs the risk of not being effective. In addition, the firm also takes
the chance that the regulator, through a hindsight review, might deem such a strategy imprudent
and “disallow” the firm recovery of those costs. In the event the strategy is successful and, in
fact, lowers costs, the firm, in the absence of an incentive ratemaking plan, is not rewarded for
superior performance. In these cases, the interests of the regulated firm and its customers are
clearly at odds.

Incentive ratemaking was, in part, a response to the improper alignment of interests
between the regulated firm and its customers. Under an incentive ratemaking plan, a regulated
firm’s performance is measured against a cost 5enchmark. If the costs incurred by the firm
exceed the benchmark, the customers and firm share in the excess costs. Conversely, if the firm
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is successful in reducing costs below the benchmark, the customers and the firm share in the

savings. Thus, the interests of the firm and those of the customer are firmly aligned.

The construction of the benchmark satisfies the other primary goal identified above. The
cost benchmark under an incentive ratemnaking plan must be objective, verifiable and market-
sensitive. The latter goal renders rates under incentive pricing plans more consistent with
competitive market standards. A regulated firm’s costs are no longer determined in strict
reference to the historical (or even replacement costs) embedded costs. Instead, the costs are
determined in reference to market-deterrnined benchmarks that can be based on industry-wide
standards or published market indices. It is important to note that the benchmark is market-
sensitive and thus comparable to the prices in competitive market conditions. The prices charged
by the regulated firm are consistent with competitive market conditions and thus act as
meaningful price signals, as mentioned previously. Consumers and firms in the market, as well
as those poised to enter the market face the proper price signal and thus make more efficient

long-run decisions.

Aside from its attractiveness at generating proper pricing signals and properly aligning
the interests of firms and customers, incentive pricing has been considered desirable because it
is a market-based alternative in those instances in which reduced regulation is not appropriate.
That is, the decision to reduce or eliminate regulation must be based on whether the market has
features consistent with competition. In some instances, a market simply does not meet these
criteria. For example, the distribution (not transport or sale) of natural gas by the LDC is
considered to be one of the true remaining natural monopolies. It would not be in the public
interest to have competing firms building distribution pipelines and offering this service. Rather,
it is more cost-effective to have one firm serve an entire community. Although this is an
extreme example in which eliminating regulation is not likely to be appropriate, it does not mean
that establishing rates consistent with competitive market conditions is impossible. This can be

achieved through incentive pricing.

Although an attractive alternative, incentive pricing is not a replacement for rates or

22



prices established by megotiation in a competitive market. Because of this fact, commissions
have subscribed, where appropriate, to a ratemaking methodology whereby rates are determined
through negotiations between the purchaser and the seller. In those cases where there is a
lingering suspicion that the market might not have features consistent with competition,

regulators have allowed negotiation to determine prices, but have reserved the right for

purchasers to employ a recourse option.

D. Negotiated Rates with a Recourse Option
Negotiated rates began to emerge with the realization that some markets and services

under regulatory control did or could develop features consistent with a competitive market. In
particular, many cases exist in which a governing regulatory body prevented market entry. As
regulators began to allow entry, competitive market condition did indeed develop in some
markets. As competition began to take hold, the need for cost-based or incentive-type rates
diminished and in most cases conflicted with the new competitive environment. To
accommodate and advance competition and to place all market participants on an equal footing,

regulators began exploring market-based pricing solutions.

Negotiated rates with a recourse option was one of the first market-based rate concepts
with which regulators experimented. Based on a market power evaluation that demonstrated a
lack of actual or potential market power, regulators relied on negotiated rate solutions.
Negotiation of rates, of course, differs from the previous three rate concepts described in this
section in that the rates are determined through a market-based bargaining process. However,

the recourse option alters the bargaining process somewhat.

The recourse option was imposed by regulators in those cases where it had not been
adequately demonstrated that a firm or market was effectively competitive. Negotiated rates
with a recourse option provided purchasers of a regulated good or service two options. First,
the parties were free to negotiate a rate. In a competitive market, such a rate would be deemed
efficient and thus would properly serve to alloéate resources in an efficient manner. Second,

in the event the parties could not agree on a rate, the purchaser was allowed a recourse to the
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cost-of-service rate established by the regulator.

Although negotiated rates with a recourse option was a significant first step towards more
desirable market-based outcomes, some problems have arisen. These problems stem from the
recourse option. Depending on the difference between the negotiated and recourse rate, either
party to the transaction might have little incentive to negotiate. For example, if the cost-based
embedded rate is substantially below the market-determined negotiated rate, purchasers will have

little incentive to negotiate. The negotiation process is rendered, for all practical purposes,

moot.>

E. Negotiated Rates with No Recourse Option
Negotiated rates with no recourse option alleviate the problems associated with the

recourse itself, and have been adopted by regulators in those cases where a firm or market has

been deemed effectively competitive.

Absent a recourse option, parties to a transaction are forced to bargain in good faith. At
no time can one party hold the other “hostage” as a result of the recourse option. In those
instances where effective competitive negotiation prevails, this is the preferred option.
Negotiated rates with no recourse option are market-based, thus the prices generated through
such negotiation give rise to all the benefits observed in a competitive market. These benefits
and the guiding principles that should be adhered to when choosing a pricing framework are

discussed in the next section.

» In its rulemaking procesding RM96-7, the FERC requested comments on how best to implement a
recourse rate service for the nation’s interstate natural gas pipelines. One of the issues on which the
FERC sought comment was how to maintain the “integrity of the recourse service.” In reply, some
pipelines commented that shippers not be allowed to “cherry-pick™ between negotiated terms and
recourse rates and thus reserve valuable rights while avoiding, in pant, the related costs. This is simply
a recognitijon that the pipelines offer multiple services and should be allowed to negotiate a “package”
of services tailored to the customer’s need. If forced to provide a recourse rate for every specific
service, the shippers would simply choose the lower of the recourse or negotiated rate on a service-by-
service basis. In this case, the pipeline is incapable of packaging services in a way that increases the
value to them and the shippers. See Foster Natural Gas Report, No. 2083, pp. 1-19.
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Section IV. Guiding Economic Principles-Choice of Pricing Framework

A few guiding principles for choosing an appropriate pricing framework can be distilled
from the discussion in the preceding section. These principles have guided agencies in the past
and thus should clearly guide the decision on pole attachments and conduits.

A. Why Regulation?
Regulation, as previously mentioned, must be premised on an observed market failure.

Markets can fail under a number of circumstances, including the presence of:

Economies of scale or scope;
Market power;

Negative or positive externalities;
Public goods; or

Information asymmetries.

As mentioned at the beginning of Section III, the presence of economies of scale and
scope was the primary motivator underlying early regulation. In order to capture the cost
savings of a firm or industry enjoying ecomomies of scale (i.e., natural monopolies), it was
necessary to allow monopoly franchises. However, the absence of regulation in these
monopolies would act to extract monopoly profits by decreasing production and increasing
prices. Rate regulation was the only viable solution.

Regulation is also called for in those instances in which a firm or set of firms has the
potential to exercise market power, which, loosely defined, is the ability to restrict output and
increase prices above competitive levels on a sustained basis. The sourcé of market power can
stem from various things including, but not limited to: product differentiation, the ability to
restrict or hinder entry, the lack of viable alternatives, superior bargaining power and the ability
to collude. The extent of regulation, of course, must be measured against the severity of market
power. For example, heavy-handed regulation is probably not appropriate in those markets
where a firm, or set of firms, while capable of exercising market power, can effectively achieve
profits that are only slightly above normal. In this instance, the costs of regulation imposed on
the market would likely outweigh any benefit achieved. It is preferable to explore options to
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make the market more competitive without resorting to full regulation.

The existence of externalities, public goods and information asymmetries might also call
for market intervention. Externalities can be either costs imposed or benefits generated that are
not incorporated into market participants’ decisions. The oft-cited example is pollution. As part
of the manufacturing process, a firm can emit a sizable amount of pollution, the cost of which
is borne by society rather than by the firm. This external cost is not internalized by the firm
in its decision on how much to produce and, as a result, the firm produces too much. Public
goods are those goods and services that are not likely to be provided by the private sector,
primarily because it is extremely difficult to price these services and, most importantly, collect
their costs from the final consumer. Public goods include services such as lighthouses and
highway safety. Finally, in some cases, a firm can enjoy a substantial advantage over consumers
as a result of an information advantage. For example, the products of drug companies are
regulated because it is difficult for the consumer to make informed choices, absent extensive
research, about these types of products. The presence of any of the above market failures must
be closely evaluated prior to choosing the appropriate pricing framework. The goal, however,

of the pricing framework chosen is clear.

B. The Goal of the Chosen Pricing Framework Is to Emulate Competitive Market Pricing

Choosing among the pricing frameworks outlined in the previous section is rather
straightforward. The regulator must choose the framework that best responds to the type of
market failure observed. More important, such pricing framework should emulate a competitive

market price structure.

It has long been held that the pricing and production outcomes observed in a fully
competitive market are far superior to those resulting from regulation. This is so because to
have any chance of replicating the results of a competitive market, the regulator must have
access to a mass of information that is both costly and difficult, if not impossible, to obtain. As
a result, the pricing dictated by regulation is generally far removed from its competitive
counterpart, thus resulting in highly distorted and inefficient consumption, production and
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investment decisions. -
Competitive market solutions are desirable primarily for the following reasons:

e Competitive markets ensure an efficient allocation of resources.

e Competitive markets reduce/eliminate subsidies/tax burdens and the resulting
deadweight loss.

e Competitive markets minimize transactions costs.
e Competitive markets are self-sustaining.

The first point listed comes directly from any principle-level economic textbook.
Competitive markets achieve what economists call allocative and productive efficiency.
Allocative efficiency is another way of saying that goods and services are allocated to those who
value them the highest. Productive efficiency refers to the fact that firms produce those goods
and services and minimize long-run cost. Allocative and productive efficiency implies that

resources cannot be reallocated in such a way as to benefit both consumers and producers.

The other three reasons listed above are somewhat subsumed in the first, but deserve
special attention. Competitive markets are desirable in that they reduce or eliminate subsidies
and tax burdens, and thus eliminate what economists call deadweight losses. Deadweight losses
are simply lost consumer and producer benefits. Competitive market solutions are also void of
direct or indirect subsidies or taxes. In a regulated environment, firms have the potential to
subsidize and cross-subsidize certain services. In competitive markets, these subsidies and the
associated deadweight losses could not be mmﬁed.

As mentioned previously, the goal of cost-of-service pricing is to achieve a rate consistent
with the average cost of a regulated firm. This is not a competitive market outcome. An
efficient equilibrium condition is one in which price is set equal to long-run marginal cost. By

setting a rate equal to average cost, a deadweight loss is generated.
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Competitive markets also minimize transaction costs. Economists have a rather
exhaustive definition of transaction costs. Transactions costs include not only the pecuniary
costs incurred to negotiate, but also include the non-pecuniary costs firms and individuals incur
in the course of negotiation and contracting. The first type of cost is of importance here. As
opposed to regulated markets, competitive markets do not impose the pecuniary costs imposed
on regulators and regulated firms. An immense sum of money is spent establishing and

maintaining a regulated rate structure.

Probably the most desirable feature of competitive markets is the ability to ensure a self-
sustaining market structure. That is, by definition, a competitive market has no barriers to entry
or exit and consumers are free to migrate to the most efficient (i.e., lowest-cost) producer. The
make up of firms and consumers might change over time, but the actions of all market
participants and the resulting pricing and production outcomes will be consistently equivalent to

a competitive market standard.

With the desirable features of a competitive market as a backdrop, the regulator must
then evaluate to what extent a market or industry has features consistent with a competitive
market in deciding whether to intervene. That is, intervention must be premised on the basis

of market failure.

C. Choice of Pricing Framework

The preceding discussion makes it clear that a competitive market solution is, and has
always been, preferred to a regulatory solution. Thus, in deciding on the appropriate pricing
framework for a regulated firm, the regulator must first make a threshold determination. That
is, the regulator must decide whether the market or industry exhibits features consistent with a
competitive market. The regulator must determine the presence or likelihood of the market
failures listed at the beginning of this discussion. However, by far, the most critical question
that must be raised is whether, absent regulation, a firm or set of firms could exercise market

power on a sustained basis.
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If upon evaluation, a market or industry is shown to have no inherent features
inconsistent with a competitive marketplace, the choice of pricing framework is clear. In the
absence of evidence to suggest a market is not competitive, the pricing regime must be dictated
through negotiation. Buyers and sellers must be free to negotiate a price at which a good or
service is transacted. This choice, for all the reasons listed previously, will result in the highest

level of economic benefits for all parties.

In the event a market or industry exhibits some features contrary to a competitive
marketplace, the regulator must then choose the pricing framework that best approximates the
competitive standard, while at the same time minimizing costs to the regulator and the firm
being regulated. The latter is a recognition that any pricing framework chosen, other than free
negotiation, will entail costs. The deadweight losses and associated distortions are such costs
and will be borne by the market as a whole. Additionally, the regulator and the regulated firm
will also bear costs over and above those incurred by society in that the framework established
will require extensive reporting and auditing requirements. Finally, for reasons cited earlier,
once a rate regime is established, it can be expected that the interests of the firm and customer
will likely begin to diverge. In choosing the appropriate pricing framework, it is important to
recognize the costs imposed as well as the perverse incentives that can arise. The 1996 Act was

a response to the prior problems inherent in regulated industries, and a reaffirmation that

competitive market results are preferred.

Section V.  The 1996 Act Revisited: Intent and Supporting Economic Theory

It is not possible to render judgment on the appropriate framework for poles and conduits
without referring to the 1996 Act. The 1996 Act was a comprehensive and ambitious piece of
legislation with a clear and resounding theme. The 1996 Act was meant to establish a “pro-
competitive, de-regulatory pational policy framework.”*” This theme and Congressional intent
are abundantly clear in the legislation. The Senate stated that “[cJompetition, not regulation,
is the best way to spur innovation and the development of new services. A competitive

7 S. Conf. Rep. 230, 104* Cong. 2d Sess. 113 (1996).
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marketplace is the most efficient way to lower prices and increase value for consumers. "%

Similar legislation came from the House of Representatives. Its bill was designed to “promote

competition and reduce regulation.”*

The FCC has made it clear that it is important to choose and establish a pricing
framework consistent with the competitive theme of the 1996 Act. For example, in the First
Report and Order Regarding Local Competition, the FCC set forth its pricing provisions for
interconnection and unbundled elements. In rejecting a cost-based pricing framework based on
embedded costs, the FCC offered the following rationale: “[a]n ‘embedded cost’ based pricing
methodology would be pro-competitor — in this case the incumbent LEC — rather than pro-

competition.”*

The FCC’s position in this order is particularly instructive and has direct relevance to the
choice of a pricing framework for poles and conduits. First, it demonstrates the FCC’s

commitment to employ a framework that is logically consistent with established economic

theory.

A The FCC'’s Choice of Pricing Framework for Interconnection and Unbundled Elements
Was Firmly Grounded in Economic Theory

The FCC'’s rejection of a pricing framework based on embedded costs in favor of a cost-
based framework based on forward-looking costs is entirely consistent with economic theory and
the decision framework presented in Sections Il and IV. Namely, the FCC sought to develop
a framework that addressed potential market power concerns while at the same time generating

a rate structure consistent with competitive market principles.

» Telecommunications Competition and Deregulation Act. 141, Cong. Rec. S 8570, Vol. 141, No. 99,
June 5, 1995. . .

» Telecommunications Act of 1996, H. Rep. No. 104458, Jan. 31, 1996.

d First Report and Order Re Local Competition of the Federal Communication Commission Common

Carrier Docket 96-98, paragraphs 704-705, emphasis added.
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In establishing'its pricing framework for ILECs, the FCC treated ILECs as “essential
facilities. ” This designation recognized the control the ILECs exerted over the facilities and the
need to allow access to potential competitors as a precursor to the developmeht of a competitive
market. In the rare instances in which this designation arises, it is clear that negotiated or
market-based rates are not appropriate. There is simply too great a tendency for the incumbent
firm to restrict access to its facilities, either directly through physical denial or indirectly by
means of charging a price for access that is uneconomic for the entrant. Faced with the potential
abuse of market power, the FCC correctly chose a cost-based ratemaking methodology.
However, understanding the need to develop a rate structure consistent with competitive market

principles, the FCC chose a cost-based methodology that approximates competitive market

prices.

The FCC adopted a Total Element Long-Run Incremental Cost ("TELRIC") approach
that captures forward-looking long-run economic costs. Of particular importance is the fact that
under TELRIC, the ILEC must value its plant investment at replacement costs based on the most
efficient technology. The FCC’s rationale for adopting TELRIC was clear. The FCC has stated

that TELRIC is appropriate because it:

. Simulates a competitive market;
o Prevents the incumbent LEC from exploiting market power; and
®  Creates correct incentives.*!

4

Ibid., paragraph 635.
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The FCC was correct in its determination that an embedded cost framework based on
historical plant investment would not achieve the above objectives. The rate structure developed
using historical embedded costs would in no way mimic competitive market prices in that the
plant investment for the ILECs far exceeded its replacement value. Thus, the rate charged by
the ILEC would far exceed that of a new entrant. Given such a large discrepancy, incentives
for the ILECs and competitive entrants would be severely distorted. The FCC’s choice of a

cost-based rate will indeed prevent ILECs from exploiting their market power.

Section VI. The Appropriate Pricing Framework for Poles and Conduits

A. The Choice of Pricing Framework for Pole and Conduits Must Be Guided by the Theme
of the 1996 Act and the Same Set of Economic Principles Relied on for Interconnection

The FCC has made clear its intent to deregulate and rely on market-based pricing
methods to the maximum extent possible. This same determination and spirit should extend to
the pole and conduit arena. The issue that must be addressed, of course, is whether and to what

extent price deregulation is appropriate for pole attachments and conduit access.

In deciding on the appropriate pricing framework for pole attachments and conduit
access, the FCC is faced with the same threshold issues identified in Section IV and confronted
in its decision on ILECs. Accordingly, the FCC must determine whether a market failure exists
in the market for pole attachments and conduit access. Of the types of market failures listed in
Section IV, the FCC need only concern itself with the potential for electric utilities to engage
in anti-competitive behavior. Issues such as economies of scale or scope, externalities, public

goods and information asymmetries, have little relevance to the Commission’s deliberations.
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As will be discussed, there are already alternatives to the utilities’ poles and conduits for
entities seeking access. Thus, economies of scale and the desire to establish a protected
monopoly cannot be a guiding motivation for regulation. There is also nothing to suggest that
the electric utilities and the entities desiring access are nothing but fully informed, which renders
moot any justification to regulate on the basis of asymmetric information. The only relevant
form of market failure the Commission needs to consider is the issue of market power. The
Commission must first determine whether the market for pole attachments and conduit access
can be characterized as workably competitive and impose a pricing framework consistent with
that determination. Second, in the event the FCC determines that the market for pole
attachments and conduit access does not display the requisite competitive features, it must choose

that cost-based methodology which best replicates competitive market conditions.

In determining whether negotiated rates for pole attachments and conduit access are
appropriate, it is critical that the market for these services be evaluated with the proper set of
analytical tools. The next section describes the relevant analytical perspective for this

evaluation.

Note: In what follows, we discuss the appropﬁ'ate analytical approach rhat should be used to
determine whether negotiated rates should be allowed for pole and conduit access. We realize
the FCC'’s discretion as to the pricing fmmewbrk it adopts is constrained under Section 224(d).
Specifically, there is nothing in the statute that gives the Commission authority to allow

negotiated (i.e., market-based) rates. In spite of our recognition of the Commission’s
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limitations, we have included this discussion for two reasons. First, an evaluation of whether
negotiated rates are appropriate is called for simply because it provides the Commission with
needed information on the competitiveness of the market for pole attachments and conduit access.
This, in turn, provides the FCC with useful information in its deliberations on the most
appropriate cost-based rate methodology. Second, while constrained under Section 224(d), the
Commission will not be constrained under Section 224(e), which dictates pricing for such access
in the post-2000 market. Specifically, Section 224(e) anticipates a negotiated result. Thus, an

evaluation of the market for pole attachments and conduit access is called for and consistent with

prospective statutory intent.

1. The Typical Approach to Market Evaluation

The typical analysis conducted to determine whether a market is competitive or whether
a specific firm has the potential to behave anti-competitively proceeds by assessing the structural
and behavioral features of the market and incumbent firms. A structural analysis begins by
defining the relevant economic and geographic market for the good or service in question. As
part of the analysis, the good or service is defined and any relevant alternatives are identified.
Following identification of the good or service, the firms capable of providing the good or
service are catalogued and their relative size§ noted. From this information, the analyst
calculates measures of market concentration and firm market share. The calculations of
concentration and market share are then used, .in part, to infer the potential for market power.
The potential for market power is generally said to increase with market concentration and firm

size.
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The structural . analysis has a long tradition but has been criticized severely by
economists.” The primary criticism is that the structural analysis leaves no room for conduct
or behavior. Under the pure structural approach, market performance follows directly from
conduct, which itself follows directly and éntirely from market structure. It is now widely
understood that this is terribly inadequate as an evaluative tool. There are simply too many
observed counter examples in which a highly concentrated industry behaves extremely
competitively while slightly or moderately concentrated industries exhibit conduct similar to the
standard model of monopoly. To explain the plethora of counter examples, economist long ago

began to emphasize the behavioral attributes of a market or firm.

The behavioral analysis goes beyond simple measures of market structure and instead
investigates the behavioral features of the market that can facilitate or hinder an exercise of

market power. Included in the set of behavioral features investigated are:

The ease of actual and threatened entry;
The ease or difficuity of collusion;

The nature of bargaining power; and

The dynamic interaction of firms over time.

2. The Relevant Analytical Approach for Pole Attachments and Conduit Access

Based on a pure structural standard, any measure of concentration for the pole attachment

or conduit access market is extremely high. Simply put, the electric utilities and
telecommunications companies own the vast majority of poles and conduits. Based on this
recognition, one might conclude that negotiated or market-based rates are not appropriate. This,

e See for example, R. Schmalansee, Inter-Industry Studies of Structure and Performance, The Handbook
of Industrial Organization, 1986.
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however, is an erroneous conclusion on two grounds. First, even if one adopts the pure
structural standard, a correct market definition would include all the potential alternatives to pole
attachment and conduit access. Second, and vastly more important, a purely structural analysis
is silent on the nature of competition and the bargaining relationship between electric utilities

and cable and telecommunications companies.

While electric utilities do own poles and conduit, this is not the sole means by which
cable and telecommunications services can be provided. For example, a CLEC wanting to enter
a telecommunications market can lease telecommunication capacity from ILECs. A CLEC can
also employ wireless technology. Finally, directly burying cable underground is another

alternative to utility pole and conduit capacity.

The list of alternatives goes on. Cable and telecommunications companies themselves
have their own conduit systems and rights-of-way which can be used, in some cases, as a direct
substitute to utilities’ poles and conduits. The existing resources of the cable and
telecommunications companies are significant and are being aggressively expanded to meet
anticipated market demand. The expansions of capacity are not only taking place as a means
to link large geographic areas, they are being pursued to target very specific residential areas.®
In addition to these aiternatives, cable and telecommunications companies can also obtain conduit
space from water utilities, long-distance carriers, other competitive access providers, highway
authorities, transit authorities, sewage system operators and even freight tunnels in some cities.
Cable and telecommunications companies can also pursue agreements with railroad, and gas and

petroleum pipelines as alternatives to the electric utilities’ poles and conduits.

It is important to revise the structural analysis to account for the availability of the
alternatives just described. However, as a guiding analytical principle, it is far more important
to recognize, and reflect in one’s analysis, the nature of competition and bargaining relationship

“ For example, Pacific Bell, MCl, AT&T and others plan 10 rewire the entire City of San Dicgo,
including burying new coaxial underground connections into individual homes.
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between electric utilities and cable and telecommunications companies.

First, there is little to no direct competition between the parties. Moreover, in those
instances where electric utilities compete with cable and telecommunications companies, the
degree of competition is minimal in that the electric utility holds a negligible market share and
generally exercises control only through an affiliate company. Second, as discussed below, the
question of who enjoys a superior bargaining position would be incorrectly answered if it is

assumed that the electric utilities enjoy a preferred position.

a.  The Comperitive Dynamics

Any analytical exercise that sets out to determine whether electric utilities can exercise
market power over the rates charged for pole and conduit access must begin by identifying the
competitive posture of the utilities vis-a-vis the cable and telecommunications companies. A

similar threshold issue was raised by the FCC in the Local Competition Order.

In that Order, the FCC correctly imposed an “essential facilities” designation on the
ILECs, but not on the CLECs. The former were said to exert significant control over the means
of competition, while the latter were not. This was of critical importance because the ILECs
competed head-to-head with the CLECs. The FCC was clear on the need to force the incumbent
LEC to provide access. The FCC stated, “Unlike other commercial bilateral negotiations, a
competitive local exchange carrier or other new entrant comes to the table with little or nothing
the ILEC needs or wants.” The ILECs have a clear motivation to restrict access because in so

doing they enhance their own competitive position.

An essential facilities designation cannot be imposed on electric utilities. This
designation is required in those instances in which a monopolist refuses to provide a competitor
access to facilities which are essential to competition in the relevant market. The core business
of electric utilities is the provision of electric services, it is not the provision of cable or
telecommunications services. The core busincssA is the relevant market, and thus the only basis

for an essential facilities designation. It cannot be applied to pole attachments or conduit access.
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In short, the only conceivable analogy for electric utilities to the position taken by the FCC in
the case of ILECs would be if the electric utilities were required to provide access on their poles

for the wires of competing electric utility companies. This is not the case.

Unlike negotiations between the ILEC and CLEC, those between electric utilities and
cable and telecommunications companies can be described as simple bilateral negotiations. In
contrast to the case of the ILEC and CLEC, the cable or telecommunications company does
come to the table with something the electric utility wants and needs. Specifically, the cable and

telecommunications companies provide an additional revenue source for the electric utilities.

As previously stated, there is minimal competition between electric utilities and cable and
telecommunications companies. Without head-to-head extensive competition between the
parties, there is no motivation to restrict access. Far from wanting to restrict access, utilities
are highly motivated to bargain with cable and telecommunications companies simply due to the
nature of what is being negotiated. Electric utilities are essentially marketing available capacity
on their poles and in their conduits for non-electric services. They are not marketing something
to a direct competitor, thus there is no threat of competition as is the case between ILECs and
CLECs. The utilities’ marketing of available capacity is analogous to the commercial building

owner who leases advertising space on the side of his building.

The electric utility is, in fact, highly motivated to market space on its poles and conduits.
In the absence of pole attachments and conduit access, the total cost of these assets is borne
solely by the utilities’ customers. To the extent the utilities can market these assets, their

customers are made better off, as is the utility’s competitive position in the electric distribution

“ As a result of the 1996 Act, public utility holding companies are now allowed to enter the
telecommunications and video market. As of January 1997, only 18 such entities have applied under
Section 103 of the 1996 Act. (See Federal Communication Commission, CS Docket No. 96-133, Third
Annual Report, p. 7.) In general, utilities have-entered these markets through affiliate companies.
State commissions, in many cases, have existing “standard of conduct” rules for utilities which prevent
them from providing preferential treatment to affiliates. For example, as a general rule, the terms and
conditions of any service offered to affiliates must be extended to non-affiliates.
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market.

Unlike ILECs, electric utilities are not marketing something that will ultimately be used
to hurt their competitive position; they are marketing available capacity. The revenues from
their efforts can be used to reduce the distribution costs to customers. As a proportion of total
operation and maintenance expenses and total distribution investment, overhead poles and
underground conduit are generally large cost components. Therefore, as a proportion of
distribution-related costs, poles and conduits are significant items. From this it follows that any
revenues the utility receives from marketing capacity on its poles or in conduits will have a non-

negligible and favorable impact on distribution costs.

The need to reduce distribution costs for electric utilities is heightened in today’s
environment. Many electric utilities now operate under performance-based ratemaking ("PBR")
programs.* Under these programs, a distribution-related cost benchmark is established that
the utility must beat. If the utility is successful and costs fall below the benchmark, the electric
utility is allowed to retain some of the savings. Conversely, if costs rise above the benchmark,
the utility is forced to absorb a share of the excess costs. The revenues received from the
utilities’ pole and conduit marketing efforts could be used to offset costs. Thus, the electric
utility has an added incentive to reduce costs and be as aggressive as possible in their marketing
of pole and conduit capacity.

Without regard to PBRs, the electric utilities are clearly motivated to reduce costs as a
result of the ongoing federal and state-level restructuring efforts.* Electric utilities today face,

. At least 14 electric and gas utilities have proposed and/or implemented PBR programs: Boston Gas
Company, Boston Edison Company, Eastern Edison Company, Massachusetts Electric Company,

Public Service Electric and Gas Company, Southern California Gas Company, Western Massachusetts
Electric Company, Southern California Edison, San Diego Gas and Electric Company, Oklahoma Gas
and Electric Company, Rochester Telephone, Mid-American Energy, United Nluminating, Central
Maine Power, and Pacific Gas and Electric Company. Source: published reports.

4 All but one of the fifty states, either through their regulatory commissions, legislatures, or both, are
considering or implementing policies to provide greater competitive options for retail electric
consumers. Nine of the ten states that are far down the path to opening their local markets to
competition have chosen to do so only in the last nine months, and customers residing in these states
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or will eventually face, competition in what was once an established monopoly service territory.
The restructuring efforts underway in the electric industry are quite similar in concept to those
for telecommunications services. The states and federal government are advocating more access
by customers to third-party suppliers. As the traditional markets being served by electric utilities
are opened, the utilities face competitive threats from other suppliers, including large energy
marketers. The long-term survival of electric utilities depends critically on their ability to
reduce all costs, including distribution. The aggressive marketing of available pole and conduit

capacity is one way to reduce those costs.

The discussion thus far has established why utilities are motivated to bargain with cable
and telecommunications companies.. The next section explains why the results of such

negotiation can be expected to produce a competitive resuit.

b. The Bargaining Relatianshig Between the Parties

The bargaining relationship between market participants plays a key role in any market
power or antitrust evaluation. Absent an evaluation and recognition of the bargaining
relationship between electric utilities and cable and telecommunications companies, it would be

impossible to render an informed opinion on a suitable pricing framework.

In the previous section, the economic motivation underlying the willingness of the utilities
to market available capacity on their poles and conduits was discussed. In essence, this
willingness brings the utilities to the bargaining table. Once at the table, the determination as
to who enjoys a preferential bargaining position is dictated by a number of factors, including

size, market presence and availability of bargaining options of the parties.

represent over one-third of the pation’s population. Stated another way, more than one-third of the
nation’s population lives in states that have chosen within the last year to move to open-access,
customer choice markets. Several states have legislation in place requiring retail choice: California,
New Hampshire and Rbode Island by 1998, Maine by 2000, and Montana by 2002. Several public
service commissions have issued plans ordering open access: Massachusetts and Vermont by 1998,
Arizona by 1999, and New Jersey by 2001. Finally, legislation for direct access has been proposed in
Pennsylvania, Oregon, Oklahoma, and South Carolina.
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In Section I of this report, the evolution of the cable industry was discussed. It is clear
from that discussion that the cable industry is no longer in its infancy, but rather is a fully
developed and formidable industry, as is the telecommunications industry. As can be seen from
the data provided in tables contained in Section I, the cable and telecommunications companies
are large and well-established. Electric utilities are certainly not bargaining with local “mom
and pop” cable or telecommunications companies with little resources and no market knowledge.
This bargaining relationship is one in which electric utilities face highly sophisticated cable and
telecommunications companies with vast economic resources at their disposal. The size and
level of sophistication of cable and telecommunications companies are not surprising when one

looks at these companies’ market presence.

In 1995, the top 20 cable companies combingd constituted almost 74% of the entire
market for cable services. In contrast, the top 20 electric utilities combined constitute less than
47% of the market for electric customers.”’ The largest cable company, TCI, serves well over
12 million customers across a multi-state region. In contrast, the largest investor-owned utility
in the country, Pacific Gas and Electric, serves approximately 4 million customers in northern

California.** These data reveal the cable companies’ overwhelming market presence.

Recognition of the market presence of cable and telecommunications companies is
important because it augments the set of alternatives, and thus the bargaining options available
to these companies. In a bilateral bargaining relationship, the availability of options or

alternatives strengthens bargaining power.

As was previously mentioned, the cable and telecommunications companies have
alternatives to utility poles and conduits. As noted earlier in this report, these alternatives must

be recognized before a meaningful measure of market concentration can be constructed. The

“ Data for cable companies: Federal Communication Commission, CS Docket No. 96-133, Third Annual
Report, p. 122. Data for electric utilities: Utility Data Institute, Pocket Guide To Electric Utilities,
Fourth Edition.

“° Ibid.
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presence of these alternatives also strengthens the bargaining position of cable and

telecommunications companies, as does their sheer market presence.

In a bilateral bargaining relationship, the ability to “walk away from the table™ serves
as a credible “threat.” The cable and telecommunications companies can present a very effective
“threat” to the electric utilities as a result of the availability of alternatives and their market
presence. The electric utilities, on the other hand, have no credible bargaining threats.

Cable and telecommunications companies can achieve their business goals in one of three
ways. First, they can successfully negotiate with an electric utility for access to its poles or
conduits. Second, they can pursue the myriad of alternatives to a utility’s poles or conduits
identified earlier. Finally, given their market presence, they can pursue a strategy that, in some
cases, circumvents the local electric utility entirely. That is, the cable or telecommunications
company may desire access to a utility’s pole or conduits simply as a means to traverse the
utility’s service territory en route to a target market elsewhere. In many instances, the cable and
telecommunications companies serve a geographical area that includes, but is not limited to, the
electric utility’s service territory. Given the geographical reach of the cable and

telecommunications companies, they can reroute and find alternative utility providers.

The electric utilities do not have the same alternatives as those available to the cable and
telecommunications companies. If the clectri; utilities are unsuccessful at striking a bargain with
the cable and telecommunications companies, the available capacity on-poles and in conduits
goes unused. In the absence of successful negotiation, the electric utilities forego revenue. One
might be tempted to suggest that the electric utilities can simply search out a new cable or
telecommunications company and attempt to market the available capacity. While this is, in
fact, true, two issues about this solution can be observed. First, given the concentration in the
cable and telecommunications industries, within the electric utility’s service territory, the utility’s
success in finding an alternative cable or telecommunications company is not guaranteed.
Second, if an alternative company is found and the utility is successful in marketing the available

capacity at the price the initial company rejected, then economic efficiency is enhanced in that
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the cable or telecommunications company who valued the capacity the highest obtained it.

The point to the preceding discussion is that when the negotiations fail, there is little to
no economic consequence to the cable or telecommunications company given the available
alternatives. However, there is an adverse financial consequence to the electric utilities in that

they lose the entire revenue stream that would have resulted from the available capacity. This

issue cannot be overemphasized.

The bargaining position of the cable and telecommunications companies is actually far
superior to that of the electric utilities. The former can, in effect, “pit” the electric utilities
against the alternative providers of capacity. The cable and telecommunications companies
recognize that the electric utilities must negotiate with them as there are no other practical uses
for the available pole and conduit capacity. The cable and telecommunications companies,
however, are not similarly constrained in their options simply because of the availability of

alternatives to the utilities’ available capacity.

By way of analogy, the situation between the cable and telecommunications companies
and the electric utilities is somewhat similar to a city that leases space on the outside of its bus
fleet for advertising. The space on the bus exterior has no commercial value other than
advertising. Thus, if the city is unsuccessful at leasing the space for advertising, the space goes
unused and the city receives nothing. From the perspective of the advertiser, there are clearly
many alternatives to leased space on a bus for its advertisement. The advertiser can use
television, radio, billboards, magazines, newspapers, the Internet, etc. Clearly, the city can in
no way attempt to extract anything above the competitive value for the advertising space and will
likely negotiate far less. Although this example is sornewhat analogous, the bargaining position
held by the electric utilities is actually far less favorable than that of the city. The city is faced
with a multitude of advertisers all vying for space. Electric utilities are faced with a relatively
concentrated group of cable and telecommunications companies. The city can, if negotiations
fail, seek out another advertiser with relative ease. In contrast, the electric utility has no such

guarantee given the concentration of the cable and telecommunications industries.
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The preceding discussion merely highlights the unequal nature of the bargaining
relationship between electric utilities and cable and telecommunications companies. While it is
difficult to quantify the relative strength of each party’s bargaining power, this does not diminish

the fact that such inequality exists.

In this section, the relevant analytical criteria to be used to evaluate the market for pole
attachments and conduit access were discussed. At the outset, the discussion highlighted the
inappropriateness of applying an essential facilities designation to the poles and conduits owned
by electric utilities. In addition, as part of the discussion, a distinction between the structuralist
and behavioralist approaches was drawn. As discussed, the former standard is entirely
inappropriate for the task at hand. A more suitable approach would employ a behavioral
standard and would recognize the competitive dynamics and bargaining positions of all the
parties involved. It is clear from the discussion that the electric utilities are motivated to provide
and bargain for access to their available capacity. It is also clear that the utilities possess no
bargaining advantage over cable and telecommunications companies as a result of the market

presence and bargaining options available to them.

The discussion in this section leads to a clear analytical conclusion. A4 negotiated pricing
Jframework should be employed in the market for pole attachments and conduit access. There
should be no concern over utilities’ ability to engage in anti-competitive behavior. The
negotiation process should be preferred in that this process will yield appropriate market-based
prices that will enhance economic efficiency. If the FCC does not agree with this finding, the
goal of economic efficiency should continue to guide the FCC’s choice of pricing framework.
Given this goal, the only alternative for the FCC to pursue is a cost-based pricing framework

based on the economic or replacement value of capital.

Section VII. An Alternative Second-Best Pricing Framework

In the absence of negotiated rates, the FCC should employ a cost-based pricing
framework based on the economic value of capital. The economic value of capital investment
is equivalent to the forward-looking cost concepts already embraced by the FCC in the
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Interconnection Order. As previously mentioned, the FCC explicitly rejected a pricing
framework based on embedded costs in favor of a cost-based framework based on forward-
looking costs. In particular, the FCC determined that ILECs’ plant investment should be valued
at a forward-looking replacement cost. Moreover, the replacement value should be based on the
most efficient technology. The FCC chose a forward-looking economic cost approach because
it generated prices most consistent with a competitive market. As such, the FCC concluded that

resources in the industry would be most efficiently allocated.

The FCC closely followed the recommendations of economists when it chose a forward-
looking economic cost approach in lieu of an approach based on embedded historical costs. In
choosing the appropriate pricing framework for poles and conduits, the FCC should adhere to
the same set of economic principles.® The choice of a forward-looking framework is

consistent with relevant economic principles and the guiding statute.

A. Section 224(d) Requires That Rates Be Established with Reference to Actual Capital Costs

Under this statute, the FCC is required to establish a just and reasonable rate. The
statute, of course, does not provide a specific formulaic calculation, but does indicate that the
rate shall be determined with reference to the amount of space occupied by the attachment, the

operating expenses and actual capital costs of the utility.

The utility's actual capital costs are forward-looking economic costs.  The modifier
“actual” must be interpreted to include the economic cost of capital that is based on forward-
looking costs. Economists have long made distinctions between accounting and actual or
economic profits. Accounting profits are, of course, calculated as the difference between
revenues and booked accounting costs. Economic profit, on the other hand, is the difference

between the revenue a firm receives and the costs that it incurs. The costs that a company

© Currently, the Commission’s “TELRIC™ pricing decision is on appeal in the U.S Courr of Appeals for
the Eighth Circuit. Regardless of the outcome of this appeal, the Commission should continue to be
guided by the same economic principles that underlie our recommendation in this section. The appeal,
if successful, will not in any way alter the fundamental economic support for our recommendation.
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incurs, however, are not limited to those on the “books.” They are all costs, including
opportunity costs. All such costs are based on the actions of a firm, which include actual
production activities. In deciding which activities to pursue, the firm must account for the
opportunity cost associated with their capital investment. Specifically, this opportunity cost is
the return the owners of a firm could make if their capital was invested elsewhere. This is an
entirely forward-looking notion and has no relevance to the capital costs on a firm's books.*
Accounting costs, however, have little if any similarity to the actual or economic costs of a firm.

Therefore, it is expected that actual or economic profits will differ from accounting profits.

Actual or economic costs reflect a resource’s market value that is objective and reflects
the cost of providing an incremental unit of a good or service. In the case of capital investment,
the replacement cost would be incurred going forwa;d. It is an important concept in that
resources will not be allocated to their highest-valued uses if accounting costs are the basis upon

which resources are deployed.

Aside from the economic meaning of the term “actual,” additional reasons exist to
explain why one must conclude that actual, as defined in the statute, cannot be interpreted or
limited strictly to embedded costs. Upon reading the statute, one is left to conclude that the term
“actual” must encompass a much broader interpretation. The statute mandates that the FCC
establish a just and reasonable rate. From this, one cannot conclude that rates must be based
on historical embedded capital costs. To suggest such a course of action is tantamount to
claiming that the just and reasonable standard can be met only by employing embedded costs,
which clearly is not the case. Numerous agencies and courts have affirmed the principle that

the result, not the framework, determines whether a rate is just and reasonable.*

It is clear that the just and reasonable standard does not limit the ratemaking process to

% See Hal Varian, Microeconomic Analysis, Third Edition, p. 23, and Robert S. Pindyck and Daniel
Rubenfeld, Microeconomics, 1989, p. 270. :
3 See, for example, Federal Power Commission v. Hope Natural Gas Co., pp. 602, 60S. In this decision

the Supreme Court declared that “Under the statutory standard of ‘just and reasonable’ it is the result
reached not the method employed which is controlling.”
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historical embedded ;costs. It is equally clear that the FCC has significant discretion in
establishing rates. The current inquiry is evidence of this fact. One issue the FCC must address
is how the cost of pole removal should be treated. In particular, the FCC must determine
whether these costs should be removed from the accumulated depreciation account. Without
regard to whether this is appropriate, the decision to include or exclude these costs will alter
utilities’ embedded cost structures. If the FCC was forced to rely exclusively on embedded
costs, this would not be an option open to debate. The FCC has also considered employing
gross instead of net costs capital for ratemaking purposes. Again, if the FCC had no discretion
and was forced to adhere strictly to a embedded cost concept, such options would not be
available. However, the FCC does have discretion and should employ a capital cost concept
consistent with the economic interpretation of actual and the clear precedents already established
in the Interconnection Order. The FCC, in the Local Competition Order, has already enunciated
why a forward-looking concept is important. The importance of employing replacement costs

lies in the adverse consequences to economic efficiency that result if embedded, rather than

forward-looking, costs are employed.

B. The Consequences of Not Employing Forward-Looking Capital for Poles and Conduits

The consequences of not employing a forward-looking cost of capital as a means of
calculating rates for pole attachments and conduit access can really be thought of as the flip side
of doing so. That is, by not employing this proper concept of capital, the subsequent rate

structure will:
. Not emulate competitive market prices;
. Not efficiently allocate pole and conduit capacity;
. Not serve as a relevant barometer to trigger efficient entry and exit in the
market; and }

o Inappropriately subsidize or burden one party.

1. Inability to Emulate Competitive Market Prices

A utility’s historical costs have no relevance to current or prospective market conditions.
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These costs do not reflect the cost structure faced by a competitive entrant. If used to establish
a rate, the historical costs of a utility will not promote allocative or productive efficiency. As
previously mentioned, allocative efficiency is achieved through competitive prices in that goeds
and services are allocated to those who value them the highest. If a rate is based on historical
costs that are far below replacement costs, the rate will fall far short of the competitive market
equivalent price. As a result, the good or service is not allocated to those who value it the
highest, but rather to the first entity in line for the favorable rate. Unfortunately, the firm first
in line is not necessarily the most efficient firmn, which has long-term negative consequences.
When rates are so far below their competitive market value, inefficient firms are shielded from
the competitive pressure of more efficient firms. Society’s best interests are not served when
inefficient firms are shielded from competition. In the present case, an inefficient cable or
telecommunications company could acquire access to a utility’s pole or conduit at a below-
market rate simply by being first in line and could do so at the expense of a more efficient
company in that limited pole and conduit space is available. Ultimately, the inefficient cable or
telecommunications company could go out of business, leaving an inoperable system. It might
be prohibitively expensive to remove the inoperable system, thus preventing other cable or
telecommunications companies from utilizing the pole or conduit space. In this case, the
negative consequence arose because the resource was allocated neither to that firm which valued

it the highest nor to that firm with the most efficient system.

2. Misallocation of Pole and Conduit Capacity

If resource prices do not equate to competitive levels, the resource will either be under-
utilized or over-utilized. In the case where prices are set above competitive levels, the resource
will be under-utilized. The value of the resource will be relatively more expensive than
alternatives, thus leading consumers to direct their purchases to the lower-priced alternative.
In the long run, a vast oversupply of the resource will develop as its demand drops.
Conversely, if prices are set below competitive levels, consumers will be motivated to employ
the resource at the expense of alternatives that are most likely more economically efficient. In
the long run, the resource will be over-utilized and in excess demand as owners of the resource

decrease investment.
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In the case of poles and conduits, the consequences are clear. If prices are below
competitive levels, attachers will find poles and conduits the more attractive alternative. Pole
and conduit capacity will be over-utilized relative to alternatives. The over-utilization has both
short and long-run consequences. In the short run, the use of pole and conduit capacity will be
distorted in that it will not be allocated to its highest-valued use. In the long run, this distortion
will remain. However, in addition, the investment in alternatives will be thwarted. In pricing
pole and conduit capacity below competitive levels, excess demand will be created and with it
excess supply in the alternatives to poles and conduits. As a result, investment in alternatives
will be diminished, thus long-term growth will be hindered. Absent competitive market pricing,

the industry will not develop efficiently.

The development of alternatives to poles and conduits is important for two reasons.
First, for a long-term viable market to develop, sufficient alternatives must exist. Lacking
sufficient alternatives, the FCC will find itself regulating rates and services for poles and
conduits in perpetuity. As the number and quality of alternatives to poles and conduits decline
due to hindered investment, the appropriateness of employing market-based pricing will fall.
At the same time, the utilities will have no incentive to expand capacity on poles or conduits,
thus leading to a long-term decline in these resources. Ultimately, the growth of the cable and
telecommunications industry will be affected by both developments.

3. Inadequate Baro r for Entry a it

In addition to acting as signals for efficient resource allocation, -competitive prices also
serve as signals on which firms base their decisions to enter and exit a market. The issue of the
signal value for entry and exit applies to entry by cable and telecommunications companies as
well as entry by firms offering alternatives to utility poles and conduits. In deciding to enter
a market, a cable or telecommunications company seeking access to a utility pole or conduit
capacity will factor in the projected revenues and cost associated with serving a particular
market. If prices for pole or conduit capacity are below competitive levels, the costs associated
with entering the market will necessarily be understated and, as such, make entry more
attractive. If priced competitively, the cable or telecommunications company might have chosen
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an alternative. As demand for alternatives declines, firms’ incentive to provide those alternatives

will decline as well, and will be manifested as a decrease in market entry.

4. Subsidies and Burdens from Ina riate Pricing

The preceding discussion focused primarily on the economic efficiency consequences that
result when pole and conduit capacity is not priced at competitive levels. In addition to these
consequences, it must be recognized that rates not based on forward-looking economic costs will
necessarily subsidize one party to the negotiations at the expense of the other. In the present
case, if prices are below competitive levels, the electric utilities are providing a direct subsidy

to the stockholders of the cable and telecommunications companies.

When prices for regulated goods and services are not equal to competitive market prices,
an economic rent is created. Loosely defined, economic rent is the difference between the
market value of a good and the cost incurred by the owner in bringing it to market. In the
present case, the economic rent is the difference between the market value of poles and conduit

capacity and the established cost-based rate. In competitive markets, the owners of the resource

generally enjoy any economic rent.

The issue of economic rent arises frequently in regulated environments. For example,
some natural gas pipelines in the Western United States are almost fully depreciated, resulting
in a net book value of almost zero. As these are cost-based pipelines, the rates charged to their
customers reflect little more than the variable operating costs incurred. to run the pipeline.
Although the rate for these pipelines might be minimal, their market value can be substantial.
Thus, a sizable economic rent is created. As the pipeline customers pay the cost-based rate,

they enjoy the economic rent associated with the pipeline.

If rates for pole and conduit capacity are set far below competitive market levels, a
sizable rent will be created and will not be enjoyed by the owners of the assets. In short, the
utilities will subsidize the stockholders of the cable and telecommunications companies in an
amount equivalent to the economic rent associated with the assets. As the electric utilities are
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the owners of these assets, they, not the stockholders of the cable and telecommunications

companies, should enjoy the economic rent associated with the poles and conduits.

As described in Section VI, the presence of PBR and the reality of electric industry
restructuring provide a strong motivation for the electric utilities to keep their distribution costs
low. This is achieved, in part, by aggressively marketing available capacity' on poles and
conduits. The benefit from successfully marketing this capacity and keeping distribution costs
low is shared both by the customers and stockholders of the electric utilities. Thus, to the extent
that rates are significantly below market levels, both the utilities’ stockholders and customers

are, in effect, subsidizing the stockholders of cable and telecommunications companies.

One might be tempted to argue that the utilities’ stockholders and customers are not
subsidizing the stockholders of the cable and telecommunications companies. Rather the subsidy
is really a benefit to the customers of these companies who enjoy lower prices. This is an ill-
founded argument. This argument implicitly assumes that the subsidy received by the cable and
telecommunications companies is passed dollar-for-dollar through to their customers. There is
nothing to indicate that this is the case. These are not cost-of-service-based regulated
companies. Thus, cost savings are not passed through to their customers dollar-for-dollar. As
in any unregulated market, the “incidence” of any cost savings or shifting will depend, in part,
on the relative elasticities of demand and supply. For example, assuming the demand for cable
services is relatively inelastic, one can assume that any cost savings will be primarily retained
by the cable company stockholders. One might also be tempted to argue that even if the
customers of electric utilities are subsidizing the cable and telecommunications customers, there
is little harm simply because they are likely one in the same group. Again, this is an ill-founded
argument. There is absolutely nothing to guarantee that the two groups of customers are even

remotely related.

In some cases, the benefit of the subsidy enjoyed by cable and telecommunications
companies is even more direct than that just described. There is the possibility that the cable
and telecommunications companies can generate direct benefits from the resell of pole and
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conduit capacity obtained from the electric utilities. For example, there have been instances in
which a pole attacher has, without the consent of the utility, “over-lashed” a new cable on an
existing attachment and not compensated the utility. Clearly, the existing attacher derives a
direct benefit whether the overlashed cable is owned by the company or is attached for the
benefit of a third party. In the latter case, the existing attacher is “renting” his capacity on the
pole and receiving revenue at a market-based price, but only paying a low, embedded cost rate.
Aside from over-lashing, existing capacity holders also have the opportunity to resell any unused
system capacity they might have. In fact, in the course of obtaining access to a utility’s poles
or conduits, an entity might find it advantageous to “over-build” its system with the express
intent of reselling available capacity on its cable or fiber network. The motivation to over build
is driven directly by the fact that the embedded cost rate for capacity does not reflect, and is
quite lower, than the market price for capacity. If successful at reselling capacity, the cable and
telecommunications companies effectively capture the full economic rent associated with the

capacity to the detriment of the utility’s stockholders and customers.

In this section the need for replacement costs versus embedded historical costs was
discussed. The FCC has clearly embraced the former in the past and does so now. In the
absence of rates calculated using replacement costs, significant distortionary costs will arise and
the large cable and telecommunications companies will reap a substantial subsidy at the expense

of utility customers.
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Conclusion
The 1996 Act was a sweeping endorsement of market-based solutions. The FCC, in its

recent pricing decisions for ILECs, has embraced this theme and should do the same for pole
attachments and conduit access. The findings of this report support such a position. This report
has described the evolution of the cable and telecommunications industries and has outlined the
relevant analytical criteria that should be considered when evaluating the appropriateness of a
negotiated rate framework. A number of conclusions were drawn. First, the cable and
telecommunications industries are mature and consist of well-established, financially strong
companies that are capable of effectively negotiating with electric utilities. Second, the poles
and conduits owned by electric utilities cannot be considered as essential facilities as a myriad
of alternatives are available to cable and telecommunications companies. In light of the
alternatives available and the competitive posture of electric utilities vis-a-vis cable and
telecommunications companies, negotiated rates should be allowed. If negotiation is allowed to
govern transactions between electric utilities and cable and telecommunications companies, the
market distortions resulting from the use of inefficient embedded cost ratemaking will be

eliminated.

If the FCC chooses not to pursue a negotiated market-based solution, a cost-based
ratemaking formula that recognizes the forward-looking replacement cost of invested capital
should be employed. A rate structure employing forward-looking economic costs is entirely
consistent with what the FCC has adopted for ILECs and can be expected to enhance economic

efficiency.
V431 N01\REEDREP2.001

53



Attachment S
3rd Affidavit of Michael R. Dunn

THE CABLE -
FINANCIAL ‘
DATABOOK 2000 |

THE AUTHORITATIVE INDUSTRY SOURCEBOOK PUBLISHED BY PAUL KAGAN ASSOCIATES, INC.

The investment banker with a quarter-century of success.

1235 Westlakes Drive, 101 East Kennedy Boulevard, www.ceaworldwide.com COMMUNICATIONS
Suite 245, Berwyn, PA 19312 Suite 3300, Tampa FL 33602 EQUITY
(610) 251-0650 (813) 226-8844

ASSOCIATES

L Tampa ¢ New York e Philadelphia « Boston » Denver « London « Windsor « Munich e Dusseldorf » Paris « Madrid » Prague « Warsaw « Kuala Lumpur ¢ Mumbai




PUBLISHER’S LETTER |

As this letter went to press, the Justice Department finally
approved AT&T's early 1999 acqwsngon-or MednaOne, lfzavmg
it to the FCC to also approve—which it did on june 5. But
the FCC said the deal could go through only if AT&T chose
one of the following three divestiture options by December,
with . ..ai divestiture by May 19, 2001:

1. Sell MediaOne’s 25.5% interest in Time Warner
Enterprises (about 2.15 mil. net-owned subscribers,
by PKA estimates).

2. Sell enough MediaOne subscribers to comply with
the FCC’s rule that no MSO can own more than 30%
of the nation’s estimated 84 mil. cable/DBS
subscribers. According to the FCC, AT&T would have
to sell 9.4 mil. subs. Butif you countonly net-owned
subs, AT&T has a mere 22% market share. The FCC’s
simplistic formula double- and tripie-counts subs,
including those over which AT&T has no influence.

3. Divest the Liberty Media tracking stock. This seemed
like the most logical choice for AT&T, but it was
uncertain at presstime if the FCC deadlines were in
conflict with the tax laws that governed the original
AT&T/Liberty merger.

Meanwhile, the Consumers Union, which had lobbied

f =ain divestiture of the TWE stake, was angered by the
FCCss decision and threatened to sue the Commission and
lobby Congress to remove the FCC’s power to approve
mergers. lronically, the sooner AT&T could gain greater scale,
the sooner it would be able to offer the public lower prices
on bundled video, voice and data services.

The Open Access issue that had plagued cable in the
second half of 1999 seemed to have been lanced when AOL—
its main proponent—cut its deal with TW to become an MSO
: But consumer advocates said Justice’s language in
.isroving the MediaOne acquisition by AT&T opened up
that pandora’s box again. Meanwhile, Open Access became
a hot button in Europe, where regulators are wary of
Microsoft’s investment in three of the four largest operators
in that sector.

Sound complex? It is, and will get more so, as companies
morph from “operators” of certain services to “providers” of
all services. As the 2Ks unfold, we will all come to learn

it relative speeds for sale, availability and cost of

«udwidth, pricing per megabit, call packages, service
bundles and—often—pure price competition. The spoils of
the broadband wars are people’s eyes, ears and hands; the

~ fight for them has just begun.

On a fundamental level, cable MSOs have fared well
despite the growth of competition and all the publicity it gets.
The industry wound up 1999 with an estimated 67.3 mil.
subs, up 1.8% over the prior year’s 66.1. Average monthly
revenue/sub was $45.42 and total industry revenue was
$37 bil. That's up from $33.30/month and $23 bil. five years
ago, when the FCC was cracking down on rates.

Overbuiiders have been attracted by cable’s lofty position.
They theorize that it's more sensible to build a subscriber for
$2,500 than to buy one for $5,000. But cable’s position is
strengthened by its cash flow, its vastly improved service
record and, in many markets, its first mover advantage in
telephony, high-speed data and interactivity. MSOs are not
the sitting ducks they were five vears ago and $14 bil. in
revenue lower. They're not invulnerable, but where they have
cleaned up their digital, programming and service act, they
remain tough to beat.

in the latest update of our 10-year projections, we see
59 mil. digital set-top boxes in the field by 2010, with
31 mil. cablephone subs and 25 mil. high-speed modem users
as well as 72 mil. basic cable custoners. That adds up to a
$115 bil. revenue industry and per-home, per-month
expenditure of $123.

The facts and figures behind this analysis and these
predictions is contained in the pages that follow, arranged
for your constant reference in the year ahead by Executive
Editor Sharon Armbrust, Managing Editors Michele D. A.
Nizza and Angelica Martinez, Project Coordinator Tanya
Miranda, Analyst Elaine Blaisdell-Taylor, Production Manager
Sandie Borthwick and a host of Kagan analysts and staffers
who work hard to capture and create this valuable data. My
thanks go to them and to our many readers and clients for
continuing to join us on our research journey.

Sincerely,

Paul Kagan

© 2000 Paul Kasan Associates, Inc. All rights reserved.
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In 1Q 2000, cable operators stepped on the gas pedal
for big sales of digital, high-speed access and telephony
services after several years of upgrades and momentum
building. Many are reporting significant new RGUs (revenue
generating units), and in most cases, at rates that exceed their
own and investor expectations. . . Cox added 1 mil. new
RGUs and increased its digital target from 1 mil. to 1.25 mil.
by year-end.

For the year-ended December 1999, basic subs grew
1.8% to 67.3 mil. and average revenue per basic cable
subscriber increased 7.0% to $45.48. The industry’s total
revenue from all operations rose 10.8% to $37.4 mil. But
the real story is in the new services sector. Here are some
highlights: -

¢ High-speed-data revenue grew186.9% to $482 mil.
with 1.4 mil. custorners across the industry, up from
600,000 a year ago.

* Digital service continues to blow away expectations.
Industry wide, digital service revenue increased
365.8% to $457 mil., up from $98.2 mil. at
December 1998. Digital subs increased to over 5.1
mil. from just 1.4 mil. at year-end 1998. Digital is
driving pay TV sales, which at some companies saw
the first uptick in subscribers in several vears.

* Residential telephony revenues increased 278.4%
year-over-year, ending at $110 mil., up from $29 mil.
the year before. And, the expectations for 2000 are
high, even before IP telephony takes root.

AT&T’s pending acquisition of MediaOne (now expected
to close this summer) will likely involve AT&T selling off more
subscribers to satify Justice Department objections. That, in
turn, should jumpstart some telephony ventures between
AT&T and other MSOs, tied to subscriber trades.

AT&T’s telephony runrate is ramping fast, but it has set a
very high bar for itself of 400,000-500,000 customers by
December 2000. Its net adds climbed from 50 per day in
December 1999 to 800 per day by mid May. But to get to
400,000 subs, it has to almost double that rate for the rest of
the year. Wall Street’s skepticism of that execution shows up
in AT&T's stock price, $34.875 as of May 23, 2000, off 42.3%
from its 52-week high of $61.00 on March 29, 2000. News
of sagging results in the consumer long distance market has
overshadowed the broadband progress.

The company told investors on May 17 that it would meet
its financial and operating targets for the year. lts high-speed
data and cablephone or advanced new service RGUs were
up 310,000 in 1Q 2000, with installs at 1,500 per day in
March and climbing rapidly. So far, its announcement hasn't
helped the stock. . . Wall Street investors want T to show
them the money.

The downside of cable’s successful rollout of new services
has been a balky supply chain that could throw a wrench
into the cable digital success story. As competition grows
stronger by the day, an operator’s backlog can quickly become
a competitor’s customer. That's why the global shortage of
components for set top boxes and cable modems has
compounded the 2000 bear market for cable stocks. Despite
the 1Q and 2Q shortage, vendors suggest they will ship
double and triple last year’s numbers. And, MSOs have found
market demand for their services that will soak up that supply
and then some. Just give them the equipment.

The Operating Market section of THE CABLE TV
FINANCIAL DATABOOK provides projections for the cable
industry, including digital video tiers, video-on-demand,
high-speed Internet access, cable telephony and more. It
also features cable-specific operating and balance sheet
information for the major MSOs. Rankings and directories
for the largest MSOs and systems in the country are also
included, as well as historical statistics on many cable
metrics—units, revenues for basic, pay, advertising and
much more.

© 2000 Paul Kagan Associates, Inc. All rights reserved.
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HISTORY OF CABLE TV SUBSCRIBERS AND REVENUES JI

Avg. Avg. Avg.
Avg. Basic Basic Avg. Avg. Monthly Monthly Total Pay Expanded
Basic Mon. Basic  Install Pay Mini-Pay Pay Mini-Pay Pay Install Basic  Misc. Total %
Year Subs Rate Rev. Rev. 3% Units = Units Rate == Rate Rev. Rev. “ Rev. * Rev. Rev. Chg.
(mil.) (8 ceme($ mil) (mil.) &) (8 mil)

e |
1 0.25 5.00 15 5 — — — — - — — - 20 —
1960 0.75 5.00 15 9 — — — — — — — — 54 168.0
1965 1.50 5.00 90 T4 — - — — —_— — — — 104 94.2
1970 5.10 5.50 337 61 —_ — — - — —_ —_ — 398 282.0
1975 9.80 6.50 764 89 0.305 - 7.85 —_ 29 1 - — 883 1221
1976 11.00 6.45 851 49 0.724 — 7.7 — 67 1 — - 969 9.7
1977 12.20 6.86 1,004 53 1.310 —_ 7.92 — 125 2 —_ 58 1,241 28.2
1978 13.40 713 1,147 57 2.466 — .01 —_ 237 3 _ 70 1,513 21.9
1979 15.00 7.40 1.332 67 4511 —_ 8.27 — 448 5 — 90 1,942 28.3
1980 17.50 7.69 1,615 86 7.438 — 8.62 — 769 8 -— 130 2,609 343
1o 21.10 799 2,023 11 12.297 — 8.92 - 1,316 14 21 190 3.675 40.9

2 25.25 8.30 2,515 131 18.121 —_ 9.30 — 2,022 19 76 269 5.032 36.9
1965 29.43 8.61 3,041 144 23.605 — 9.70 —_— 2,748 22 168 363 6,485 28.9

1984 32.80 8.98 3.534 45 27.609 — 9.96 — 3.300 22 254 483 7,738 19.3
1985 35.44 9.73 4.138 44 29.350 — 10.25 — 3.610 21 299 619 8.831 141
1986 38.17 10.67 4.887 1533 30.450 — 10.31 — 3,767 20 400 72T 9.955 12.7
1987 41.16 1218 6,016 166 32.250 — 10.23 — 3,959 22 376 1.023 11,562 16.1
19838 44.17 13.86 7,346 i 36.160 —_ 10.17 — 4,413 27 269 1.286 13,516 16.9
1989 47.50 13.21 8,671 190 39.957 — 10.20 — 4,891 30 265 1.563 15,609 153
1990 50.52 16.78 10,174 196 41.300 — 10.30 — 5,105 27 500 1.828 17.829 14.2
1991 52.57 18.10 11,418 190 40.703 2.80 10.27 1.50 5,067 25 705 2141 19,545 9.6
1992 54.30 19.08 12,433 225 40300 3.23 10.17 1.50 4,976 85 1,003 2300 21,022 7.6

$ 56.22 2249 13,534 240 41.850 3.63 9.1 240 4,680 88 1,570 2,629 22,741 8.2
4 58.47 21.62 15170 239 42314 4.40 8.83 2.63 4,623 92 F3.224 0 23,368 2.8
1995 60.90 23.07 16,860 271 43.051 5.37 8.54 2.75 4,589 96 3,585 25,400 8.7

1996 62.80 2441 18395 282 45.265 6.26 8.35 250 4723 97 = 4239 27,737 9.2
1997 64.14 26.48 20,380 294 46.229 6.43 8.29 2.75 4,811 98 #4895 30478 9.9
1998 65.42 27.81 21,831 309  47.043 5.65 8.20 350 4.866 100 ¢ 5,897 33,003 8.3
1999 66.66  28.92 23,134 322 47.780 5.05 8.28 3.95 4,990 102 F 7786 36,333 10.1
** Revised.

* Miscellaneous revenue includes the tollowing, with the beginning date in parenthesis: advanced analog (1995}, digital (1996). home shopping (1984,
adlvertising (1980), pay-per-view (1984, equipment charges (1977), high-speed access (1996), residential cablephone (1997 and new services
1995).
zinning with 1994, basic and expanded basic rates and revenue combined as regulated basic revenue.

© 2000 Paul Kagan Associates, Inc. All rights reserved.
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end-to-end solutions — then make them happen fast. Which,
incidentally, gets our customers ahead of their competition.

scientific .com

© 2000 Paul Kaean Associates. Inc. All rights reserved.



THE OPERATING MARKET 19

- TOP CABLE SYSTEM OPERATORS AS OF DECEMBER 1999

(Ranked by Basic Subs)

Basic Expanded Pay  Mini-Pay Homes ---cemeececee- % Penetrali_on --------------

Rank Company Subs Basic Units Units Passed  Basic/HP  Pay/Basic Pay/HP
(000) (%) (%) (%)

1 Time Warner Cable (! 12,600.0 12,348.0 7,560.0 0.0 21,300.0 59.2 60.0 355
2 AT&T BIS 2 11.400.0 8,892.0 9.576.0 4,309.2 19,700.0 57.9 84.0 48.6
_:5 Comcast Cable Communications 3! 5,719.8 0.0 5.774.9 0.0 9,522.0 60.1 101.0 60.6
4 Charter Communications 5,458.3 4,572.5 2,7335 125.0 8,866.0 61.6 - 501 30.8
3 Cox Communications ¢3! 5.136.2 4,634.0 3,237.0 130.5 8,031.3 64.0 63.0 40.3
6 MediaOne 16! 4,993.0 0.0 4,392.0 0.0 8,560.0 583 88.0 51.3
7 Adelphia Communications ¢ € 4,990.1 1,259.6 2,3547 102.5 7,740.0 64.5 47.2 304
8 Cablevision Systems 8 3,492.1 3,260.8 7,715.2 0.0 5,200.1 67.2 220.9 148.4
9 Lenfest Communications (9. € 1,094.3 1,137.0 718.2 0.0 1,477.9 74.0 65.6 48.6
10 Insight Commanications 929.7 0.0 755.0 0.0 1,511.6 61.5 81.2 49.9
CableOne 739.9 0.0 423.1 0.6 1,025.8 721 57.2 41.2
MediaCom, LLC (1® 700.0 0.0 587.0 0.0 1,008.0 69.4 83.9 58.2

13 Bresnan Communications (1. & 662.1 582.6 295.4 119.7 993.0 66.7 44.6 29.8
14 Prime Cable {12.® 545.8 497.7 386.9 34.6 1.074.9 50.8 709 36.0
15 Multimedia Cablevision (Ganrett) '3 523.3 410.9 439.4 0.0 845.4 61.9 84.0 52.0
16 Classic Cable 356.0 0.0 155.0 0.0 605.0 58.8 43.5 25.6
17 Service Electric 302.1 0.0 89.3 0.8 430.7 70.2 29.6 20.7
18 Ameritech Corporation {14 300.0 0.0 0.0 0.0 1,000.0 30.0 n/a n/a
19 RCN Corporation (13 292.2 2133 0.0 0.0 551.0 53.0 n/a n/a
20  Tele-Media Corporation 266.0 0.0 85.0 0.0 3571 74.5 31.9 23.8
21 Northiand Communications 260.9 246.0 76.3 15.9 4131 63.2 29.2 18.5
"~ Garden State Cablevision !16. & 211.9 0.0 134.2 0.0 305.5 69.3 63.4 439
Armstrong Group of Co. 204.9 68.5 80.9 57 2589 79.1 39.5 31.3

24 Susquehanna Cable 187.4 151.6 75.8 0.0 2435 77.0 40.5 31
25 Millennium Digital Media 174.0 169.1 108.1 4.8 297.7 58.4 62.1 36.3
26 Galaxy Cabievision 166.6 0.0 75.5 0.0 362.3 46.0 45.3 20.8
27 Prestige Cable /7. @ 165.7 156.9 85.0 0.0 226.0 733 51.3 37.6
28  Blade Communications 160.9 157.6 64.4 168.8 257.2 62.6 40.0 25.0
29 Pencor Services ¢ 160.0 0.0 70.0 0.0 175.0 91.4 43.8 40.0
30 U.S. Cable Corporation 141.0 1142 64.0 0.0 238.0 59.2 45.4 26.9
31 Midcontinent Cable Co. 131.7 21.6 49.2 0.0 210.4 62.6 37.4 23.4
32 GS Communications 118.6 113.2 50.7 0.0 154.7 76.7 42.8 32.8
33 General Communications 116.7 102.7 84.7 01 174.0 67.1 72.6 48.7
Wehco Video ¢! 1149 94.3 39.7 0.0 168.0 68.4 34.6 23.6

Peak Cablevision {18 113.0 521 45.0 59.0 182.6 61.9 39.8 24.6

36 R & A Management, LLC 96.8 70.7 459 0.0 147.4 65.7 47.4 31.1
37 Knology Holdings 87.0 82.7 63.1 0.0 295.3. 29.5 72.5 21.4
38 Schurz Communications 86.3 76.2 50.0 0.0 102.9 83.8 58.0 48.6
39 Chambers Communications Corporation 19 82.0 00 - 17.4 0.0 125.7 65.2 21.2 13.9
40 Daniels 72.1 66.9 36.3 0.0 90.6 79.6 50.3 40.1
41 James Cable 71.9 0.0 22.0 0.0 129.6 55.5 30.7 17.0
42 NPC Cable @ 69.8 13.1 24.2 0.0 90.8 76.9 34.6 26.6
43 Cable Mgmt Assoc. ‘¢ 68.8 19.0 30.2 0.4 122.5 56.2 439 24.7
+4  USA Media 64.6 50.0 . 20.4 3.2 99.5 64.9 31.6 205
5 Moitat Communications 63.7 58.6 41.6 0.0 85.0 75.0 65.3 48.9
) Benchmark Communications '*! 59.0 33.2 353 4.4 103.3 57.1 59.9 34.2
=7 Star Cable Assoc. 120. & 58.6 42.0 213 0.5 975 60.0 36.4 219
48  Pegasus Cable TV 55.1 0.0 11.1 0.0 168.0 328 20.2 6.6
49 Joseph Gans Cable TV e 49.4 46.4 19.3 0.0 60.0 82.3 39.0 321
50  Catawba Services 48.0 430 - 250 0.0 77.6 61.9 52.0 322
51 Eastern CT Cable 46.9 45.7 17.0 13.1 57.9 81.1 36.3 29.4
52 Anderson Eliason Cable Group 46.7 1.7 14.4 0.0 82.7 56.4 30.8 17.4
53 Massillon Cable 45.4 30.4 14.6 0.0 55.4 81.9 323 26.4
54 CableAmerica 45.0 43.0 26.0 0.0 96.0 46.9 57.8 271
55 Sunflower Cablevision 31.4 6.9 3.5 5.7 39.0 80.6 11.1 9.0
56 Americable, Intl. 29.0 0.0 10.0 0.0 68.0 42.6 345 14.7
37 New England Cablevision 25.7 24.2 1.1 0.0 30.1 85.4 43.0 36.7
continued...

© 2000 Paul Kagan Associates, Inc. All rights reserved.
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MSO OPERATING DATA PER SUBSCRIBER

In this section of THE CABLE TV FINANCIAL DATABOOK, we break out the fundamental operating statistics for the cable divisions of 12
public companies. We have gathered the data through a careful review of corporate annual reports and discussions with corporate
executives. The information is arranged to provide easy analysis of the MSQO’s revenue, cash flow and debt, as well as comparisons of the data
on a per-subscriber basis.

The subscriber and financial data for each company refers only to net-owned subs and consolidated cable operating results. The data
represents fiscal year 1999 operating results, unless otherwise noted.

SUBSCRIBER DEBT ANALYSIS—1999
(Ranked by Cable Debt per Subscriber)

Total Floating Fixed —Cable——eeeeeev Fixed

Cable Floating Rate Debt Rate Cable Debt/ Debt/ Debt-to- Charge
Company Debt Rate Debt As % Total Debt Basic Sub HP CF Ratio * Coverage

- ($ mil.) ($ mil.) ($ mil.) $ ($) (x)

]
MediaCom 1,139 814 71 325 3,188 2,165 17 2
MediaOne 9,175 1,740 19 7,435 1,853 1,072 9 2
Adelphia 8,447 2,323 28 6,124 1,707 1,094 7 1
Cablevision Systems 5,228 10 0 5,218 1,690 1,135 6 1
Cox Communications 6.376 515 8 5.861 1,661 794 8 1
Charter Communications 8,936 4,791 54 4,145 1,469 907 6 3
Classic Communications 525 265 51 260 1,276 743 7 2
Insight Communications * 4n a7 100 0 1,118 708 5 2
Comcast 4,735 1.365 29 3,370 833 497 3 2
Time Warner Cable 10,156 2,856 28 7,300 806 493 4 3
Rogers Communications € 1.31 0 0 3n 586 466 3 1
CableOne 12 0 0 12 16 12 (] n/r
TOTALS 56,511 15,150 27 41,361 996 599 5 2

FREE CASH FLOW ANALYSIS—FISCAL 1999
(Ranked by Free Cash Fiow)

Cable Capital ** Interest ** Preferred ** Common *** Free
Company CF Expenditures _Expense Dividends ** Taxes Dividends CF
($ mil.)

L |
Charter Communications 1,424.8 741.5 477.8 0.0 1.0 0.0 204.5
Comcast 1,409.0 7738 353.0 0.0 75.8 6.8 199.6
CableOne 140.2 62.6 0.0 1.0 - 227 8.0 46.0
Adelphia 1,145.2 366.0 700.0 42.0 0.0 0.0 37.2
Classic Communications 77.6 324 . 40.8 0.0 0.0 0.0 4.4
MediaCom 67.9 86.7 37.8 0.0 0.0 0.0 (56.6)
Cablevision Systems 807.1 114.0 465.7 0.0 0.0 0.0 (72.5)
Time Warner Cable 2,466.0 1,600.0 818.0 0.0 150.0 0.0 (102.0)
Insight Communications 89.8 113.7 50.4 0.0 31.6 0.0 (106.0)
Rogers Communications @ 390.6 4135 257.5 93 0.0 0.0 (289.6)
Cox Communications 811.5 1,154.5 . 305.7 0.0 262.4 0.0 (911.2)
MediaOne 1,052.0 1,960.0 417.6 51.8 0.0 0.0 1,377.4)
TOTALS 9,881.8 7,718.7 3,924.3 104.0 543.5 14.7 (2,423.5)

Note: With the exception of Cable One, Rogers and Time Warner, data is Pro Forma.

" Fixed charge is cash flow divided by 1999 required principal payment plus interest expense expressed as a ratio.
n/r = not relevant.

* Excludes the Kentucky and Columbus System.

€ In Canadian Funds.

** Pro-rata share of consolidated totals used where company has multiple business units with no breakouts.

*<* Calculated: CF minus interest Expense minus PFD Dividends minus Capital Expenditures.

© 2000 Paul Kagan Associates, Inc. All rights reserved.
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SUBSCRIBER TOTALS
(Ranked by 1999 Basic Subscribers)

Digital Subs

HSD Subs
Begin End

Homes
Passed

Basic Subs

Begin End

Average Average

(000)

Company Average Begin End

—

~ - \Warner Cable
Broadband

Cnarter Communications

Comcast

MediaOne

Adelphia

Cox Communications

Cablevision Systems

Rogers @

CableOne

Insight Communications *

Classic Communications

MediaCom

ALS

12,600
11,332
6,033
5,643
4,911
4,908
3.754
3.053
2,237
733
423
410
354

56,390

12,600
11,400
6,138
5,720
4,993
4,990
3,923
3,135
2,236
740
419
414
361

57,069

12.600
11,366
6,085
5,681
4,952
4,949
3,838
3.094
2,237
736
421
412
357

56,730

0
939
0
81

1,626

430
1.800

4,211

215
1.370
78
298
3
138
213
538
21
0
13
3

3

2,918

180
29
5
54
84
15
67
1

54

500

550
207
142
220

37
187

186

-0 Ko

1,650

365
118

- — —
W19 LD W
OO0 -0 O~ IO wOWvm

1,075

20.600
19,700
9.853
9,522
8,560
7723
8.031
4.606
2.812
1.026
665
707
526

94,330

SUBSCRIBER PENETRATION AND DOLLAR VALUES

(Ranked by Average Monthly Cash Flow per Subscriber)

1999 1999

Basic Rev./Avg. Avg. CF./Avg. Avg.
Subs as Basic Monthly Basic Monthly Cable. CF
Company % of HP Sub Rev./Sub Sub CF/Sub Revenue EBITDA Margin
$) S $) $) ($ mil.) (%)
- |
.ablevision Systems 68.1 615.2 51.26 260.8 21.74 1,903.5 807.1 2.4
Comcast 60.1 5431 45.26 248.0 20.67 3.085.3 1,409.0 45.7
Charter Communications 62.3 480.8 40.06 2340 19.51 2,925.7 1,424.8 48.7
Adelphia 64.6 468.6 39.05 231.4 19.28 2,319.3 1,145.2 49.4
insight Communications * 63.0 455.7 37.97 2131 17.76 191.9 89.8 46.8
MediaOne 58.3 519.4 43.28 212.4 17.70 2,572.0 1,052.0 40.9
Cox Communications 48.8 552.4 46.03 211.4 17.62 2,120.3 8115 38.3
Time Warner Cable 61.2 426.5 35.54 195.7 16.31 5374.0 2,466.0 45.9
AT&T Broadband 57.9 484.5 40.38 191.4 15.95 5,507.0 2,175.0 39.5
CableOne 72.1 456.6 38.05 190.5 15.87 336.3 140.2 41.7
MediaCom 68.6 428.0 35.67 190.1 15.84 1529 67.9 44.4
7 -.sic Communications 58.5 440.4 36.70 188.6 15.71 181.3 77.6 42.8
s Communications & 79.5 462.1 38.51 174.6 14.55 1,033.7 390.6 37.8
TOTALS 60.5 488.3 40.69 2125 17.71 27,703.1 12,056.8 43.5

Note: With the exception of Cable One, Rogers and Time Warner, data is Pro Forma.

* Excludes the Kentucky and Columbus System.

€ In Canadian Funds.

© 2000 Paul Kagan Associates, Inc. estimates. All rights reserved.
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. 1
1
21ST CENTURY MEDIA AND TELECOMMUNICATIONS COMPETITION :

21st Century Competition took on a whole new meaning
on January 10, 2000 when AOL and Time Warner announced
a $166 bil. merger, taking the telecommunications industry
by surprise and opening up a Pandora’s box of speculation
about what their marriage would mean for cable companies,
ISPs, and the convergence of all the other ancillary businesses
both bring to the table.

Here’s how big the story is. Cable’s two largest
companies—Time Warner and TCl—have been grabbed by
behemoths in the online and telephone business which now
have combined market caps of nearly $500 bil. it's a giant
grab for household reach. . .AOL is the biggest subscriber
company in the broadband business (24.5 mil.) but “passes”
only 57 mil. households (with PCs). It wants Time Warner's
and other cable’s passings to switch its audience to high-
speed connectivity, not to mention the content play and its
own [P telephony designs.

AT&T wants cable passings for local, long-distance and
wireless phone potential, data services, plus video play.
AT&T’s first telephony joint venture to come to fruition was
announced March 16 with Insight. It may set a standard for
mid-range MSO affiliations.

But the biggest coup for both of cable’s newcomer
leaders—AT&T and ACL—will be a resolution between them
for capitalizing on data and telephony in tandem. We expect
to see a growing array of mixed media marriages as old and
new competitors with fiber, DSL, satellite and wireless bases
race to harness as many distribution channels as possible.

Terms of the fist telephony JV call for Insight to give up
an estimated one-third share of gross telephony revenue to
AT&T—but earn a much higher profit margin—and cut its
exposure to CapEx by 50%.

The MSO will bill its customers and pass the revenue
through to AT&T, which, in turn, will pay Insight for each
line, each install and each service call. The partners will
split the upside 50-50. We'll likely see more of these types
of deals as operators expand farther and farther beyond their
core expertise and AT&T pushes to extend its local
play nationwide.

The proliferation of digital video, high-speed data and
telephony has irrevocably changed the cable landscape,
transforming the one-way video business into a multi-service
two-way broadband pipe. Our year-end survey of operators
found 17 major MSOs which have launched or plan to launch
digital service in 2000. Those reporting year-end 1997
numbers had more than 3.5 mil. digital subscribers,
representing almost 70% of the 5 mil.+ digital tier subs
at December 1999.

High-speed data customers refuse to go back to dial-up
after trying the super fast service cable modems provide.
Ops are launching the service across the U.S. as quickly as
they can install the equipment. The 21 operators responding
to our survey have launched in 612 communities across the
U.S. and serve more than 1.4 mil. subscribers. We estimat-
HSD subs will hit 3.6 mil. by YE 2000.

Telephony deployments are moving along more slowly,
with only seven MSOs reporting residential service offerings
(4 have commercial deployments). System homes passed
for the seven totaled 5.1 mil. But operators are ramping up
coverage alongside the data rollouts, and the industry will
be racing towards the one mil. cablephone customer
benchmark by year end 2000, promising a full head of steam
heading into 2001. Meanwhile, digital video and high-spee:’
data gains are ahead of schedule. We are projecting over
11 mil. digital tier subs and 3.6 mil. HSD subs by the end of
this year.

The 21st Century Competition section of THE CABLE TV
FINANCIAL DATABOOK identifies the spots where
competition is heating up first. It shows how cable companies
are consolidating to compete on new fronts. It includes
information on cable deployments of digital video, cable
and DSL high-speed-data initiatives and cable business anc
residential phone markets. It also lists cable franchises
awarded to competitors and subscriber statistics for DBS.

© 2000 Paul Kagan Associates, Inc. All rights reserved.
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| TELEPHONY DEPLOYMENTS BY CABLE OPERATORS : ‘

(Commercial Deployments)

Total
Buildings Route
Company Connected Miles Launched
S
A. ol 2,194 16,060 Albany, GA Huntsville, AL Reno, NV
' Albany, NY Indianapolis, IN Richmond, VA
Albuquerque, NM jackson, MS Roanoke, VA
Alientown, PA Jacksonville, FL Sacramento, CA
Atlanta, GA Kansas City, MO Salem, OR
Augusta, GA Knoxville, TN Salt Lake City, UT
Austin, TX Las Vegas, NV San Antonio, TX
Baltimore, MD Lexington, KY San Diego, CA
Baton Rouge, LA Lincoln, NE San Francisco, CA
Bethlehem, PA Little Rock, AK San Jose, CA
Birmingham, AL Long Island, NY Santa Fe, NM
- Boise, ID Los Angeles, CA Savannah, GA
Boston, MA Louisville, KY Scranton/Wilkes Barre, PA
Buffalo, NY Madison/Milwaukee, Wi Seattle, WA
Charleston, SC Memphis, TN Shreveport, LA
Charlotte, NC Mobile, AL South Bend, IN
Charlottesville, VA Modesto, CA South Florida
Chattanooga, TN Monroe, LA Springfield, iL
Cheyenne, WY Montgomery, AL Springfield, MO
Chicago, IL Montreal, Canada St. Louis, MO
Cincinnati, OH Nashville, TN State College, PA
Cleveland, OH New Jersey Syracuse, NY
Columbia, SC New Orleans, LA Tallahassee, FL
Columbus, OH New York, NY Tampa, FL
Coudersport, PA Norfolk, VA Topeka, KS
. Dallas, TX Oklahoma City, OK Tri-City Area, TN
Denver, CO Omaha, NE Tucson, AZ
Des Moines, 1A Orlando, FL Tulsa, OK
Detroit, MI Pensacola, FL Utica/Rome, NY
Easton, PA Peoria, IL Vermont
Erie, PA Philadelphia, PA Washington Metro, DC
Fort Wayne, IN Phoenix, AZ Wichita, KS
Fort Worth, TX Pittsburgh, PA Wilmington, DE
Fresno, CA Portland, ME Winston-Salem, NC
Greensboro, NC Portland, OR York, PA
Harrisburg, PA Providence, RI Yuma, AZ
Hartford, CT Raleigh, NC
Houston, TX Reading, PA
Cablevision 314 817 Long Island, NY :
Cox 1,513 n/a Hampton Roads, VA Oklahoma City, OK Pensacola, FL
Hartford, CT Omaha, NE Phoenix, AZ
New Orleans, LA Orange County, CA San Diego, CA
Time Warner n/a nfa Albany, NY Indianapolis, IN
Austin, TX Jersey City, N}
Binghamton, NY Manhattan, NY
Charlotte, NC Memphis, TN
Cincinnati, OH Milwaukee, W1
Columbus, OH Orlando, FL
Dailas, TX Raleigh, NC
Greensboro, NC Rochester, NY
Honolulu, HI San Antonio, TX

n/a = not available.

Houston, TX

San Diego, CA
Tampa, FL

© 2000 Paul Kagan Associates, Inc. All rights reserved.
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U.S. DBS SUBSCRIBER STATS

l

—

1997

03/31

06/30 09/30 12/31

1998

1999

03/31

06/30 _09/30

12/31

03/31

06/30

09/30

12/31

Subs

DIRECTV (000) 2,465
PRIMESTAR (000) 1,661
EchoStar (000) 480
Other ® (000) 92
Total (000) 4,698
USSB ¢ (000) 1,378
Market Share

DIRECTV (%) 52.5
PRIMESTAR/DIRECTV & (%) 35.4
Total DIRECTV Shares & (%) 52.5
EchaStar (%) 10.2
Other * (%) 2.0
Net Adds

DIRECTV * (000) 165
PRIMESTAR/DIRECTV **  (000) 97
EchoStar (000) 130
Other * {000) 12
Total {000) 404
ussB {000) 158
Share of Net Adds

DIRECTV (%) 40.8
PRIMESTAR/DIRECTV & (%) 24.0
EchoStar (%) 32.2
Other (%) 3.0
Seasonal Stats: Net Adds in Quarter as a
DIRECTV (%) 16.5
PRIMESTAR (%) 25.4
Echostar (%) 18.8
USSB (%) 30.4
Industry (%) 193

2,639 2,892 3,301
1,747 1,809 1,946
590 820 1,040
100 87 99
5,076 5,608 6,386
1,455 1,584 1,740
52.0 51.6 51.7
344 323 30.5
52.0 51.6 51.7
11.6 14.6 16.3
20 1.6 1.6
174 253 409
86 62 137
10 230 220
8 (13) 12
378 532 778
77 129 156
46.0 47.6 526
22.8 1.7 17.6
29.1 43.2 28.3
2.1 2.4) 1.5
% of Net Adds for Calendar Year
17.4 253 40.9
22.5 16.2 35.9
15.9 333 319
14.8 248 30.0
18.1 25.4 37.2

3,528
2,079
1,202

103
6,912
1,799

51.0
301
51.0
17.4

1.5

227
133
162

526
70

43.2
253
30.8

0.8

19.6
38.0
18.0
23.4
21.6

3,755
2,117
1,382

104
7,358
1,842

51.0
28.8
51.0
18.8

1.4

227
38
180
1
446
43

50.9
8.5
40.4
0.2

19.6
10.9
20.0
14.4
18.3

4,058
2,166
1,609

116
7,949
1,929

51.1
27.2
511
20.2

1.5

303
49
227
12
591
87

51.3
8.3
38.4
20

26.2
14.0
25.2
29.1
243

4,458
2,296
1,940

126
8,820
2,028

50.5
26.0
50.5
22.0

400
130
331
10
871
99

45.9
14.9
38.0

1.1

34.6
3741
36.8
334
35.8

4,762
2,359
2,265

136
9,523
2,192

50.0
24.8
50.0
23.8

304
63
325

703
164

43.2
9.0
46.2
1.5

14.6

6.8
22.1
78.5
26.7

5,296
2,183
2,597
0
10,076
0

52.6
21.7
74.2
25.8

n/a

389
(176)
332
4
549
45

70.9
(32.1)
60.5
0.7

18.7

n/a
22.6
215
209

119.2
{90.5)
71.3
n/a

Notes: U.S. subscribers only. All DBS operators serve commercial accounts, but reporting differs. DIRECTV and PRIMESTAR subscribers include

commercial accounts; EchoStar and USSB subscribers do not.
* A small percentage of Digital Satellite System (DSS) consumer households subscribing to USSB but not DIRECTV.
* Total paying USSB consumer households (including those taking DIRECTV).

é Medium power subcribers. DIRECTV completed its purchase of PRIM.
transitioned over to DIRECTV's high power service.

** Excludes USSB conversions.

n/a = not applicable.

© 2000 Paul Kagan Associates, Inc. estimates and analysis of industry data. All rights reserved.

6,679
1.364
3,410

11,453

58.3

36.4

29.8
na
324

ESTAR's medium power service on 04/29/99. The subscribers will gradually be
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r I THE PUBLIC MARKET

The Kagan Cable MSO average out-performed the S&P
- 500 for the third straight year in 1999, with a total gain of
. 53.5% vs. the S&P’s 19.5% increase. Our cable average
erformed half as well as last year, but given the fact it was
up 100% in 1998 and 91% in 1997, it's not surprising the
gro lost a little steam.

After two solid years of huge acquisitions, cable operators
are now focused on putting into action their on-paper business
plans. Wall Street is focused on earnings and results. . .
anxious for long promised revenue and cash flow returns to
finally be realized as new services are launched.

As the chart on page 98 shows, cable MSO shares lost
their upward momentum in early 2000, while DBS shares
have continued to soar to record heights and the S&P muddied
alc  -vithout much movement. Familiar threats are affecting
stocks—regulatory issues, DBS, fiber overbuilders—with an
overlay of interest rate malaise and profit-takers thrown into
the mix.

A number of factors have converged to accelerate the
downward slide for both new cable IPO stocks and veteran
public companies:

o Negative overall market conditions, especially

interest-rate concerns and inflation concerns;

> The AT&T phenomenon: The overhang of the

MediaOne deal, execution and integration concerns
and its pummeled long distance business have put a
pall over the entire group; and

s Competition from DBS, DSL, broadcasters, fiber

overbuilders, fixed wireless and others.

As usual in a bear market, the fine execution by almost
every cable company in adding basic subscribers in the face
of increasing competition and simply blowing away their
tarets for digital, high speed data and even telephony for
t . ieaders in that field (Cox, Cablevision) has simply been
ignored. Instead, it has been the bear’s day, with cable stock
group dropping a startling 34% from the January 21 all-time
high, leaving our MSO Average down 28% for the year
through May 22.

Operators must now be experts at not only providing
advanced cable services, but also telephone and Internet
services—while many are still integrating millions of new
subscribers from recent acquisitions. And, they are hitting
on all cylinders. Still, those investors looking to AT&T for
guidance have been disappointed that its integration and
conversion issues aren’t easily resolved and some revenue
streams may be further out than originally promised.

Cable operators reported high and accelerating take rates
on new services during 1Q 2000, held back only by a shortage
of cable modems and set top boxes. If this were still a bull
market, the created backlog would be lauded as a high-class
problem. But it will push some gains into 2001, and that is
making investors nervous.

During the year, three new IPOs launched beginning with
Insight in July, Charter in November, Classic in December. . .
MediaCom priced in February 2000. Under the same scrutiny
as other cable operators and marred by the threat of
competition, the new issues have had a rough year, with all
priced well below their IPO prices.

Classic has taken the hardest hit, down 71% to 7.25 on
May 17 from its December IPO price of $25. MediaCom has
also hit the skids, down 41.8% from its February IPO price of
$19to 11.06 on May 17, but up from bottoming at $7.63 on
April 18. Insight and Charter have also plummeted, losing
41.8% and 32.6% off their respective IPO prices.

The downturn in cable stocks has created some
resounding bargains. But with interest rates still headed north
at mid-year 2000, the MSOs may continue to do better on
Main Street than on Wall Street. All the more time for value
hunters to average into broadband equities at bargain prices.

The Public Market Section of THE CABLE TV FINANCIAL
DATABOOK provides a historical review of cable stock
performance, various profile annual stock performance for
operators and suppliers, including specific data points like
current assets, liabilities and long-term debt. The section also
includes a table breaking out institutionally held stock. In
addition, this sections provides a detailed analysis of financial
data for the 60 public operators and suppliers; including
presentations of the following data: income statement,
operating margins, profits and dividends, returns on
investment, five-year revenue and net income, balance sheet
information and plant and asset info.

© 2000 Paul Kagan Associates, Inc. All rights reserved.
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Despite interest rate uncertainties and market
fluctuations, cable operators didn’t have any trouble raising
capital in 1999. In fact, they tapped the markets for record
levels of debt and equity, as investors clamored to get a
1 "~ce of the action promisad by up-and-coming new-service
jevenue streams.

in 1999, cable companies raised more than two times
the capital of 1998. And, for the first time in the 50-plus-
year history of the industry, new equity sales matched public
debt issues almost dollar for dollar—$13 bil. of new equity
vs. $16 bil. of new public debt (net of $4 bil. of redemptions).

While there’s probably never been a year of total financial
bliss for the cable industry, 1999 came as close as it gets.
“'at only did it have the largest mergers and acquisitions
. ar in history, cable ops financed their way into our record
books with ease and recapitalized themselves into much more
lightly leveraged companies at the same time.

Bank financings totaled a record $37 bil. in 1999 with
88% or $33 bil. of the total supporting acquisitions. New
equity totaled $13.0 bil., crushing all previous years and
illustrating investor appetite for cable paper. New public
debt also surpassed all previous years with $20.2 bil. of new
debt issued before redemptions.

Not surprisingly, the busiest cable system buyers were
also the most visible companies in Kagan’s 1999 Cable
Industry Financing Record. AT&T topped the list, completing
four public bond offerings and two bank facilities totaling
$34.5 bil. In addition, the company sold 100 mil. preferred
shares to Microsoft raising an additional $5 bil.

Charter came in second with three public bond offerings
and three separate bank facilities totaling $8.6 bil. Continuing
in grand style it hit the markets in November, pricing one of

: largest IPOs in history to raise $3.7 bil. to fund its
acquisitions and network build-out.

Insight and Classic both made their public equity debuts
in 1999, raising $648 mil. and $181 mil., respectively.
MediaCom was the last of the new public equity, pricing its
IPO on February 4, 2000 at $19 to raise $380 mil.

Cable may have represented just a small minority of the
total IPO bucket of 544 companies raising $69.1 bil.,
according to Thomson Financial Securities Data, but the
arrival of four new public cable companies in a matter of
months marked a changing of the guard in cable.

Century, jones, TCl, MediaOne, TCA and Media General
have aiready left or will soon disappear off the quote screen
as they are folded into the operations of new mega-operators
who are blazing a broadband trail into the next century.

Cable companies have now morphed into two-way
broadband behemoths, and with newfound size and scale,
their ability to raise capital at more favorable rates has
improved.

Operators have a diminishing amount of build-out work
ahead, and they are already realizing meaningful revenues
from those services they spent so lavishly to
deploy. Now players on a broadband playing field that
welcomes new technology competitors every day—the light
at the end of the spending tunnel—may not be quite as close
as forecast.

But the big difference now is that most spending will be
success-based, matched by a new revenue generating
subscription in each case. And the capital markets
should be very willing to support accelerated spending that
preserves and expands cable’s market share in a fiercely
competitive environment.

Cable operators were debt burdened with nearly $90 bil.
total debt at December 1999 that may go up for one more
year before it heads downhill. Longtime cable investors are
salivating at the prospect of that day when cable ops will be
looking more closely at where to spend free cash flow than
at where to raise more growth capital.

The Money Market Section of THE CABLE TV FINANCIAL
DATABOOXK features an exclusive survey of cable lenders
ranked by their loans out to MSOs at December 31, 1999.
The section also contains a complete directory of cable
industry lenders including contact names, phone numbers
and loans out to assorted media sectors plus directories for
underwriters and venture capitalists.

© 2000 Paul Kagan Associates, Inc. All rights reserved.
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Just when we thought cable deals couldn’t get any bigger,
an alliance that surprised even top executives of the
companies involved took the cable industry by storm. AOL
and Time Warner announced on )January 10, 2000 a
$50.7 bil. ($6,498/sub) deal for cable assets ($166 bil. total)
that is much bigger than the sum of its parts.

it's a transaction that ushers in the new age convergence
of the broadband and internet platforms for delivery of all
manner of content and application offerings. Challenging
the old landscape of the cable industry, it also placed at center
stage one of the most pressing issues of the year, forced-
access to cable pipes for competing ISPs. On this page last
year, we wrote, “AOL is lobbying in Washington for access to
the cable broadband plant at the same time that it is cutting
deals with Bell Atlantic, SBC and other regional Bells to offer
its 18 mil. customer base high-speed connectivity via DSL
(digital subscriber lines).”

No one expected its next alliance would be with its
perceived rival—the cable industry—and with the largest
operator to boot. AOL and Time Warner now claim they will
open the cable network to outsiders. But details of how that
is done—financially and technically—are still to be
hammered out. And, AOL and Time Warner have become
the new favorite target, displacing AT&T in that role, as
competitors attack the merger in hopes of winning
concessions that will forward their strategic positioning.

Leading up to that huge deal, several 1999 milestones
were record-makers in their own right:

¢ Charter completed a $3.6 bil. three-part high-yield
debt offering in March—the largest in cable history
and the third largest across all industries;

e Charter followed up with a $3.7 bil. IPO in
November—the largest in cable history and the fourth
largest ever across all industries;

e Cox paid the highest VPS we had ever recorded
April 22, 1999 when it anted up $5,385/sub
($1.4 bil.) to acquire Media General’s 260,000 subs;

¢ 23 of the top 50 MSOs exited the industry, whittling
Kagan’s Top 100 MSOs down to just 75; and

e Total value, average VPS and CFx for all cable
transactions in 1999 soared to $76.1 bil, $3,877 and
16.2x, respectively, surpassing all other years, for the
second year in a row.

For the year, 93 deals were announced/completed
covering 19.6 mil. subs (29% of total subs) with an average
- sub per sale of 210,938. The deals increased slightly in size
over 1999, but the theme remained the same: build bulk,
economies of scale and continue to cluster. Operators have
made huge strides with these goals in view.

Charter was, by far, the most active buyer of the year,
pursuing an acquisition strategy that would provide the bulk,
as well as the premier outlets to deploy its wired-world
strategy. The company announced 13 deals totaling $17 bil.,
taking out some of the biggest'names in cable, including
Bresnan, Falcon, Rifkin, Intermedia and Renaissance.

It also announced a swap with AT&T that bolsters its
presence in the southeast and offloads several outlying, non-
strategic systems in a variety of states.

AT&T was the other big buyer of the year, announcing
three acquisitions totaling $25.5 bil. After completing its
acquisition of TCl in early 1999, it boldly outbid Comcast for
MediaOne, paying $23 bil. in cash and a voting stock to
acquire one of the crowned jewels of the cable industry. -

The deal, expected to close in mid-2000 after a myriad
of regulatory hurdles, will bring the company’s subscriber
total to 16.1 mil. and present it with another behemoth to
integrate. No small task.

AT&T has had major challenges in bringing TCI’s network
up to a standard that MediaOne has already reached. The
company reported a 6.1% decline in operating cash flow for
its cable business year-over-year in 4Q, precipitated by the
costs of clustering and upgrading TCI systems that have been
hugely vulnerable to DBS competition.

With the integration of MediaOne, it expects to begin
seeing synergies snowball as it improves clusters and
continues to deploy its digital, high-speed access and
telephony offerings. It will now have the expertise of veteran
MediaOne cable executives, who've already been successfully
deploying advanced services. The company has 58% of TCl's
systems upgraded to at least 550MHz, with the majority at
750MHz.

The new millennium will likely bring alliances that further
the roll-out of new services, rather than more huge
acquisitions. We'll also see additional system swaps as
operators fine-tune their newer, larger clusters into streamlined
revenue machines with better economies of scale.

The Private Market section of The Cable TV Financial
Databook lists each of 1999s transactions, sorted by state
and by company. It also contains an invaluable 23-year
database of cable’s most prominent system sales. The Largest
Cable TV Deals in History ranks, by price, all announced
deals of $75 mil. or more in value. Finally, this section
provides a directory of active brokers and consultants serving
the industry.

© 2000 Paul Kagan Associates, Inc. All rights reserved.
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ciﬂmle o Comcast's Cash Flow Bubbles Up in 1Q

By Joshua Cho

Comcast Corp. president Brian Roberts was lamenting the loss of MediaOne Group Inc. to
AT&T Corp. last week. In an analyst conference call to discuss Comcast's first quarter
earnings, Roberts said, "It would be less than candid to say that we didn't want to buy
MediaOne. We would have liked (to) have prevailed."”

However, in the same breath he reinforced the viewpoint of many in the industry who believe
the outcome was ultimately a win-win situation for all involved rather than a cold-blooded

bidding war for MediaOne.

"But I must say, I think this really is a marvelous resolution that has given the company a
primary objective which is to keep growing, and an outstanding phone deal. We will add
over 2 million subscribers, solidly positioning us as the third largest cable operator with §
million subscribers."”

Indeed, according to some analysts, like PaineWebber's Tom Eagan, Comcast came out on
top.

"It's a win-win for both AT&T and Comcast, but a great deal for Comcast,” Eagan said.

The company also had a reason to gloat last week when it announced earnings that pleased
the Street.

Comcast said last week that it had first quarter earnings of $73.5 million, or 12 cents per
share, versus the loss of $86.0 million, or 11 cents per share, in the same period of last year.
First quarter consolidated revenues were reported at $1.374 billion, up 9.5% from the $1.254
billion reported in the first quarter of last year. Consolidated operating cash flow was up
21.9% in the first quarter to $425.1 million from $348.7 million on a year-over-year basis.

Comcast's cable operations had first quarter revenues of $604.8 million, up 11.7% from the
$541.2 million reported in the first quarter of last year. Operating cash flow for the cable
operations was $280.5 million in the quarter, an increase of 12.5% on a year-over-year basis
with operating cash flow margins at 46.4% for the quarter.

The company said it added more than 20,600 basic cable customers during the three months
ended March 31, 1999, representing a twelve-month trailing subscriber growth rate of 1.3%.
Comcast's digital cable offering is now available to 60% of its customers, with around
130,000 customers taking that service as of the end of the first quarter.

Cable results were driven by rate increases-which according to Comcast SVP/treasurer John
Alchin were on average between 5%-6%-subscriber growth, and a "strong quarter” in
advertising and PPV. Alchin also said that in April, Comcast was adding some 5,700 new
digital customers per week. That's compared to the same time last year when the company
had just launched its digital product and was adding just 200 customers per week to that
service.

During the first quarter Comcast added more than 20,000 customers to its @Home

high-speed data service, which had a total of around 72,000 customers at the quarter's-end.
Penetration of that service now stands at 3.7% with availability to around 2 million homes

TA0NO 1205 PV
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passed. The company expects to have the service available to 4 million homes by the end of
this year. <

As for the company's other businesses, television retailer QVC reported revenue and
operating cash flow increases of 19.3% and 38%, respectively. E! Entertainment's first
quarter revenues were up 38%.

Comcast's class A special stock hit a new 52-week high of 42 9/16 the day after earnings
were announced but was trading at 40 7/8, down 1 1/8 later in the week.

However, positive earnings aside, on a more sober note, Alchin said at the outset of a
conference call, "the first quarter of this year won't be easily duplicated."”

Alchin also warned shareholders and analysts that the company's free cash flow numbers
wouldn't be sustained in coming quarters due to capital expenditures for QVC and the cable

operations.
(May 17, 1999)
More Cable World
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Cable’s market share dips to 82 per-
cent, FCC competition report finds

Cable’s share of the multichannel video market dipped for a
second straight year, while direct broadcast satellite (DBS) pro-
viders made significant gains in market share between June 1998
and June 1999, according to the FCC’s 1999 Assessment of the
Status of Competition in Markets for the Delivery of Video
Programming.

Cable’s share of the market declined to 82 percent of total mul-
tichannel subscribers in 1999, down from an 85 percent market
share recorded the previous year.

The report indicated that there has been an increase in the total
number of subscribers of noncable multichannel video program-
ming distributors (MVPDs), which account for 12.5 percent of all
MVPD subscribers. Most of this increase is attributable to the con-
tinued growth of DBS systems.

Despite the increased competition, the report said, cable rates
rose faster than inflation, “although the difference between the
cable price index and the Consumer Price Index (CPI) is not as
great as in the previous year.” Between June 1998 and June 1999,
the FCC determined, cable prices rose 3.8 percent compared to a
2 percent increase in the CPI. Capital expenditures in the upgrading
of cable facilities increased 13.2 percent over 1998, the FCC found,
and the number of video and nonvideo services offered.also in-
creased. In addition, the commission determined that programming
license fees and expenses increased. Also, the increase in labor
costs in the communications industry is expected to exceed the in-
crease in labor costs on all other industries combined by almost
2 percent, the FCC said.

Robert Sachs, president of the National Cable Television Asso-
ciation, said the report provides evidence that “competition has ir-
reversibly taken hold in the multichannel marketplace” because
“virtually every American household has 3 to 4 video providers to
choose from, including two DBS providers, and other competitors
ranging from Ameritech to SBC to RCN.” He added that the Satel-
lite Home Viewer Improvement Act “gives DBS the right to
restransmit broadcast stations into local markets — the last per-
ceived barrier to full competition” while “cable continues to ex-
pand its range of offerings — video, voice and data — to stay
competitive.”

(See Video Report, Page 2)
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At a glance...

Kennard outlines FCC's
2000 agenda — FCC Commis-
sioner William Kennard outlined
how the commission will
continue to implement the 1996
Telecommunications Act in
2000.

Revised Equal Employ-
ment Opportunity rules
adopted — Revised cable
employment rules that clarify
how cable operators and
networks should promote
federal equal employment
policies were issued by the
FCC.

Senate examines
controversial rural loan
program — A controversial
provision of the recently
enacted Satellite Home
Viewer Improvement Act
mandating loan guarantees
for DBS providers to carry
local broadcast channels to
rural markets was examined
by Senate lawmakers.

San Francisco pro-
poses open access policy
options — The city of San
Francisco has developed an
open access plan that it is
prepared to implement if local
lawmakers are inclined to do
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VIDEO REPORT—-
(Continued from Page 1)
Cable still growing

The FCC found that the cable
industry continued to grow in
terms of subscriber penetration,
channel capacity, the number of
programming services available,
revenues, audience ratings and
expenditures on programming. In
addition, the commission said,
the cable industry continues “to
implement expanded broadband
service offerings.”

Key indicators of the growth
of the cable industry included:

* the number of U.S. homes
capable of receiving cable pro-
gramming grew to 96.1 million;

* cable subscribership increased
to 66.7 million subscribers;

* 98.6 percent of all subscrib-
ers were served by systems with
capabilities of 30 channels or
more and 64.2 percent of all sub-
scribers were served by systems
with capacities of 54 or more
channels as of October 1999;

* nonpremium cable
viewership continued to grow to
a 42.2 share at the end of June
1999, while audience share
steadily declined for broadcast
television stations; and

* the number of basic cable
networks increased to 139.

The commission also found
that license fees paid by cable sys-
tem operators to basic cable net-
work programmers increased by
14.6 percent to approximately
$5.5 billion in 1999. The FCC said
analysts estimate that in 2000, fees
will increase by an additional 10.9
percent for a total of $6.1 billion.

Cable operators are increas-
ing their offerings to customers

1n certain new service areas such

as digital video service, cable
modems and cable telephony, the
report indicated. For new cable
Internet services, the commission
found cable modem service is
available in 32 million homes in
the U.S. and Canada with more
than 1 million subscribers as of

P

July 1999. As of June 1999, the
commission said, there were only
159,150 DSL subscribers, al-
though “the rollout of DSL is ac-
celerating” and several telephone
companies have

consumers not previously subscrib-
ing to an MVPD,” the FCC found.
“Differences between DBS
and cable continue to diminish,”
the report said and the differ-

announced
plans to offer

Mulitichannel video competition

DSL service to

compete with

cable Internet Cable

service. DBS
Bundling HSD

services contin- MMDS

ues to increase SMATV

as several cable

Subscribers Market share
66.7 million 82.0 percent
10.1 million 12.5 percent

1.8 million 2.2 percent
821,000 1.0 percent
1.5 million 1.8 percent

{June 1999)

operators are

combining their

video service with other services,
such as local or long distance te-
lephony, cable modem and
Internet access and digital video.

DBS gains

DBS subscribership grew be-
tween June 1998 and June 1999,
from approximately 7.2 million
subscribers to 10.1 million sub-
scribers. “DBS appears to attract
former cable subscribers and

to existing pages of the Guide.
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ences in price between the two
services have decreased as DBS
equipment costs have declined.
The report indicated that some
of the advantages of DBS to con-
sumers — superior channel capac-
ity, digital quality picture and spe-
cialized programming — “may di-
minish as cable operators offer
digital services that allow them to
match DBS operators in number of
(See Video Report, Page 3)
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Commiissioners opine on multichannel video competition

The following excerpts are from statements is-
sued by the FCC commisioners on the release of the
commission’s 1999 Assessment of the Status of
Competition in Markets for the Delivery of Video
Programming.

FCC Commissioner William Kennard

“Americans still need more competition and
choice in mulitichannel video. Competition is the
best way to reduce cable rates for consumers.

“I am encouraged by the growth of competition
to cable on a number of fronts, including wireless
cable, cable overbuilders, and open video service
providers, among others.

“The satellite industry currently offers the most
meaningful competition to cable. I am pleased that late
last year Congress gave satellite carriers the authority
to offer local broadcast stations to their customers. The
FCC is aggressively implementing this new legisla-
tion, well ahead of the timetables set by Congress, be-
cause it gives consumers more choice among video
providers and promotes fair competition in a market
that historically has been dominated by a single pro-
vider. I have long supported this change in the law and
I believe it is one of the most significant developments
discussed in this year’s annual competition report.”

Commissioner Harold Furchtgott-Roth

“I must respectfully dissent from the 1999 An-
nual Assessment of the Status of Competition in
Markets for the Delivery of Video Programming.

“Again, instead of examining the state of com-
petition ‘in the market for the delivery of video
programming’ as the statute prescribes, the report
artificially limits its analysis to the delivery of
‘multichannel video programming.’ There are, of
course, many forms of video programming that do
not come bundled in channels but that are still part
of the general video distribution market. Unfortu-
nately, the report does not take full account of
these very real forces in its investigation of com-
petition. In focusing primarily on what is a
submarket of video programming — the ‘multi-
channel’ distribution market — rather than the en-
tire market, the report does not fully meet the re-
quirements of the statute.

“The fact that a large number of MVPD sub-
scribers opt for cable service is not in itself a re-
flection of a lack of competition in the market for
video programming. Assuming that subscribers
have choices for their source of video program-
ming, as I think they clearly do, their selection of
cable is not indicative of anything harmful. The
objective here should not be to drive down cable’s
market share, but rather to analyze the options
available to consumers.”

COhrmissioner Gloria Tristani

“Cable is in the midst of a major transforma-
tion, from a platform for the delivery of one-way
video programming to a platform for the delivery of

’ (See Commissioners, Page 4)

VIDEO REPORT—
(Continued from Page 2)

Access to vertically integrated programming re-
mains a critical issue for DBS carriers, the FCC
said, and they also face difficulties in fully serving
suburban and rural areas. In addition, the commis-

. sion determined, signal interference is another po-
tential barrier to competition because new services
that propose to operate on a shared basis in the DBS
frequency band could cause interference.

However, the FCC found, “some competitive bar-
riers appear to be diminishing, as DBS equipment
costs fall and broadcast signals become available in
many markets.” Also, the report said, DBS providers
are developing ways to bring advanced services such
as high-speed Internet access to their customers.

Other MVPD competitors

Wireless cable subscriberships fell from 1 mil-
lion subscribers to 821,000 subscribes between June
1998 and June 1999. However, the FCC indicated

March 2000 Muailtichannel Video Compliance Guide

that MMDS operators may increase subscribers by
offering two-way services and joint MMDS-DBS
service to multi-dwelling units.

SMATYV subscribership rose to 1.5 million from

"an estimated 940,000 subscribes. Moreover, the com-

mission said, SMATYV operators “continue to upgrade
the systems to increase channel capacity and service

_ offerings” and a number of operators have begun of-

fering long distance and Internet services.

Local exchange carrier (LEC) entry into multi-
channel video is slowing, the FCC found. “Currently,”
the commission said, “it appears that the rate of entry

‘may be slowing by even the most aggressive LECs and

several LECs have reduced or eliminated their MVPD
efforts.” Moreover, the report contended, “the decline
in the rate of entry ... may indicate that some LECs
have already entered the geographic markets they con-
sider most profitable, and are now only filling gaps in
areas of service.”

Finally, the FCC said it has certified 13 open video
system (OVS) operators to offer OVS in 28 areas. b

- 3



Retransmission consent rules issued for SHVIA

New retransmission consent enforcement rules
were issued Jan. 28 by the commission for the Sat-
ellite Home Viewer Improvement Act of 1999
(SHVIA), which Congress passed and President
Clinton signed into law Nov. 29 (see December
1999 Monthly Bulletin, page one).

SHVIA obligates satellite carriers to obtain
retransmission consent from Jocal broadcasters
similar to the obligations imposed on cable
operators.

Under SHVIA, before a local television broad-
cast signal can be delivered into a local market,
the satellite carrier must obtain the consent of the
local TV broadcaster to retransmit its TV signal.
However, the statute allowed a six-month grace
period, during which satellite carriers may retrans-
mit local TV broadcast signals without the
broadcaster’s permission.

The new rules for retransmission complaints be-
tween satellite providers and broadcasters include re-
quirements for filing company and dispute data as
well as the obligations by satellite carriers to provide
responses to any retransmission consent complaints.
Under the rules, the FCC must issue, if necessary, a
cease-and-desist order within 45 days to a satellite
provider violating SHVIA’s retransmission rules.

However, the commission’s rules place “the
burden of proof on the TV station to establish that
the satellite carrier retransmitted the broadcaster’s
TV signal without consent. DBS providers have
five days to respond to a complaint.

The enforcement procedural rules will take ef-
fect on May 29, 2000, when the grace period ex-
pires and retransmission consent is required. As di-
rected in the statute, these enforcement procedures
will sunset after Dec. 31, 2001. )

COMMISSIONERS—

(Continued from Page 3)

a bundle of products, including advanced and two-
way services. For many of these services, the cable
industry has been driving residential deployment
and has begun offering consumers the kind of com-
petitive choice envisioned by the Telecommunica-
tions Act of 1996. Cable deserves a great deal of
credit for its efforts.

“But this report is not about cable’s entry into
new markets like Internet access or telephony. Un-
der the Communications Act, this report is about
competition in the market for the delivery of video
services. Millions of Americans still rely on plain
old one-way video service for their news, informa-

tion and entertainment. These consumers should not.

be forgotten in our rush to continue sharpening the
cutting edge.

“Two things stand out in this year’s report:

“First, it appears that widespread video competi-
tion, if it comes, will come via satellite and not from
terrestrial competition. In particular, incumbent local
exchange carriers, which.once clamored for the right
to offer video (and, indeed, took the issue all the way

to the Supreme Court), continue to show limited inter- -

est in large-scale entry. Indeed, it appears that
Ameritech (now SBC) — always the ‘poster child’ for
LEC video entry — may be dropping out of the cable
business altogether. DBS, by contrast, continues to
add subscribers, and, with local broadcast signals now
available in many communities, may be on the verge
of finally becoming a true alternative to cable for
many consumers. We maust continue to do whatever
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we can, within the confines of the law, to strengthen
DBS’s ability to compete.

“Second, the number of distinct programming
voices that the public receives is distressingly small.
The Report finds that 46 of the top 50 cable networks
are owned by 12 large media conglomerates — ABC/
Disney, General Electric, CBS, News Corp, Time
Warner, Viacom, Discovery, Rainbow Media, Liberty
Media, USA Networks, E.W. Scripps and Comcast.
And two of the remaining four services are C-Span
and C-Span2, which are funded almost exclusively by
the cable industry. More disturbing, these same enti-
ties also control the top commercial television broad-
cast networks, dozens of television stations and lesser
cable networks, many-of the major movie, TV and
video production studios, and even the country’s larg-
est video rental distributor. Thus, to a significant ex-
tent, the video programming that the American public
receives is being funneled through a handful of media
gatekeepers (not to mention the vast magazine, news-
paper, publishing and Internet properties owned by
these entities).

“These potential bottlenecks should be a concern

. of all those who care about true competition and the

clashing of opinion that is so vital to our democracy.
How information is presented and what stories are
covered on television — and, often more important,
what stories are not covered — has a significant im-
pact on public perceptions and the discussion of pub-
lic issues. More channels do not necessarily mean that
additional views are being expressed. More channels
often just mean that the same voices can express their
views over and over again.” b
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Kennard outlines FCC’s 2000 regulatory agenda

Claiming “the rules of the road are virtually
complete, we have prevailed in the courts, and our
authority is settled,” FCC Commissioner William
Kennard outlined in a press conference Jan. 19 how
the commission will continue to implement the
1996 Telecommunications Act in 2000.

Looking at the past year, Kennard highlighted
the “ABCs of my chairmanship: access, broadband
and competition.” In terms of access, he said the
federal E-Rate program “is bringing its second suc-
cessful year to a close, and now provides connectiv-
ity for one million public school classrooms.”
Kennard also mentioned the commission’s efforts to
increase telecommunications access for “the 54 mil-
lion Americans with disabilities.”

In terms of promoting broadband, Kennard said,
“The American people want high-speed access to
high-quality programming, and broadband to every
home is critical to that vision.” He claimed that the
commission “wisely withheld regulation of most ad-
vanced services, while making sure that certain fea-
tures, such as the ability of one company to deliver
broadband to the home over the same line another
company is using to provide basic telephone service,
are available to all competitors and incumbents alike.”

Telecommunications competition became further
realized in the past year, Kennard said. “Local ex-
change markets are opening to competition, signaled
first by Bell Atlantic’s demonstration, in its applica-
tion to provide long distance service in New York, that
its New York market is open to competition,” he said.

In addition, Kennard claimed that “video com-
petition is still getting underway, but ... progress is
being made.”

‘Aggressive implementation’

“Qur aggressive implementation of the [1996] act
is generating new classes of competitors, new indus-
tries and lower prices,” Kennard contended. For ex-
ampie, he cited the emergence of competitive local ex-
change carriers (CLECs) and new DLECs (competi-
tive local data carriers), “as well as whole industries
of equipment and applications that have suddenly be-
come active players in servicing consumers.”

He hailed the FCC’s deployment of “spectrum
for thousands of licenses for new and innovative
services, such as PCS, LMDS, and DARS” as in-
dicative of the agency’s pro-competitive policies.
Consumers also have benefited from falling prices,
he said, claiming that “since 1994, wireless prices
have dropped 40 percent, and wireless
subscribership has quadrupled.”

Kennard also said, “long distance rates have
dropped nearly 56 percent in real terms since
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divestiture in 1984,” and “in the last two years
alone, we have reduced access charges by $3.1 bil-
lion, resulting in the five-cents-a-minute offerings
available to every American this very day.”

Agenda 2000

Outlining his 2000 agenda, Kennard said the
FCC will promote telecommunications access by
initiating action on low-power FM and broadcast
EEO rules, “both of which increase the access of
Americans to the airwaves or to the industry” (see
related story, page 6).

“During the year,” Kennard said, “we will ad-
dress additional access by Americans with disabili-
ties, access for underserved areas, and access by the
public through the broadcast public interest obliga-
tions. We also will be working through the Devel-
opment Initiative to increase the access to interna-
tional networks by underserved nations.”

The FCC will also be examining closely the broad-
cast industry’s progress in making digital televisions
compatible with cable. He said the agency will be
“taking steps to bring high-speed broadband service to
rural areas, and to expand the opportunities for entre-
preneurs to build wireless webs.”

Evaluating a number of mergers affecting tele-
communications competition are high on the
commission’s 2000 agenda, Kennard said, includ-
ing: US West/Qwest, Bell Atlantic/GTE, Sprint/
Worldcom, CBS/Viacom and AT&T/Media One.
He said the agency also intends to review a long
distance application from SBC and “we anticipate
receiving an application from Bell South, to provide
long distance service.

Kennard said the FCC will be implementing
“the Strategic Plan we presented to Congress last

-October,” which proposed organizing the commis-

sion along functional lines. Already, he asserted,
the agency has “launched the Enforcement Bureau
and the Consumer Information Bureau” and is

. working on “a possible Licensing Bureau.” Specific

commission issues such as electronic filing, merger
review, the biennial review, underserved popula-
tions and spectrum efficiency also will be ad-

dressed, Kennard said. »

E-mail us with
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tube@thompson.com




Revised Equal Employment Opportunity rules adopted

Revised cable emnployment rules that clarify
how cable operators and networks should promote
federal equal employment policies were issued
Jan. 20 by the FCC.

The Equal Employment Opportunity (EEO) rules
prohibit discrimination on the basis of race, religion,
color, national origin or gender. The FCC broadcast
and cable EEO rules respond to the D.C. Circuit Court
~of Appeals decision in 1998 in Lutheran Church Mis-
souri Synod v. FCC, which held that certain aspects of
the commission’s previous broadcast EEO outreach
requirements were unconstitutional.

The FCC modified its cable EEO rules to re-
move all requirements that cable entities compare
their employment profile and employee turnover
with the local labor force, even as a screening de-
vice. “We believe that these modifications will en-
sure that cable entities are not pressured or encour-
aged to adopt racial or other preferences in hiring,”
the agency said.

Consistent with these modifications, the FCC
also revised the annual employment reports (Forms
395-A and 395-M) and Supplemental Investigation
Sheets (SIS or SIS form) filed by cable operators.

Recruitment

Regarding recruitment, the commission said,
“we believe that broad and inclusive recruitment by
cable entities is essential to deter discrimination
and foster diversity of programming,” adding that
“our objective of ensuring that minority and female
applicants have the opportunity to apply for posi-
tions in the cable industry, underlying the recruit-
ment requirement ... can be achieved without re-
quiring recruitment methods that are specifically
targeted to those groups.”

To this end, the agency adopted a recruitment
rule for cable entities similar to that adopted for
broadcasters that affords cable entities flexibility
“to design outreach programs that best suit their in-
dividual circumstances and needs.” Recognizing
that some modifications to existing EEO rules were
needed, the FCC adopted for cable entities a modi-
fied version of the broadcast recruitment rule.

In addition, the FCC revised the cable EEO

rules, as well as the annual empioyment reports and -

SIS forms filed by cable operators, to make it clear
that cable entities are not required to target any par-
ticular recruitment sources. “Cable entities are
given wide discretion in designing their outreach
programs provided they reach a broad cross-section
of the community, including minorities and women,
with information concerning job vacancies,” the
commission said.
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The new cable EEO recruitment rule for cable
entities will apply to all full-time positions, both
upper-level and lower-level. The FCC will apply
the same policies on promotions, temporary em-
ployees, interns, part-time employees and former
employees to cable entities as are applied to broad-
casters. “Thus,” the agency ordered, “we will not
ordinarily require cable entities to recruit for inter-
nal promotions, temporary employees and interns.
However, temporary employees and interns will be
subject to recruitment requirements if they are later
considered for permanent positions.”

With respect to part-time positions, the commis-
sion included a provision clarifying that, in the case
of part-time hires, cable entities need “only sub-
stantially comply with the requirement to recruit for
every vacancy.” For example, the agency said,
cable entities choosing that approach will not be re-
quired to provide notification to requesting organi-
zations for part-time vacancies.

Recordkeeping

Cable entities are required under the new EEO
rules to retain certain records so they can meaning-
fully self-assess the effectiveness of their EEO pro-
grams and to prove that they have made good faith
efforts to broaden their applicant pools for all va-
cancies. “Our purpose in establishing any
recordkeeping requirement for cable entities is pri-
marily to ensure that cable entities engage in mean-
ingful outreach and to provide a basis upon which
they and the commission can analyze their recruit-
ment efforts,” the FCC said, adding that “this goal
can be achieved in many cases, without the neces-
sity of maintaining applicant pool data.”

Under the new recordkeeping rules, cable enti-
ties will be required “to retain in their own records
documentation necessary to verify that recruitment
occurred for each vacancy, including a list of the
vacancies filled during the pertinent review period,
the recruitment sources contacted for each vacancy
and other recruitment efforts undertaken.”

In addition, the agency ordered, records must be
maintained of the recruitment source of hirees and
interviewees (in the case of those cable entities that
elect to utilize supplemental recruitment measures)
or maintain applicant pool data (in the case of cable
entities that choose the alternative recruitment pro-
gram). “We will expect cable entities to use these
records as a starting point in analyzing the success of
their recruitment efforts in achieving broad outreach
to all segments of the community and, in the event of
problems in that respect, to make modifications in

(See EEO Rules, Page 7)
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(Continued from Page 6)
their recruitment efforts, as warranted,” the com-
mission said. Thus, the rules require a cable opera-
tor to analyze the effectiveness of its outreach pro-
gram, and address any problems found.
Recruitment records must be maintained for a
minimum of seven years, the FCC said, and may be
maintained electronically. However, the commis-
sion cautioned, “absent a showing of extraordinary
circumstances, we will not credit claimed recruit-
ment efforts that cannot be supported by records.”

Public file

Local community residents are given a role in
monitoring cable entities’ compliance with FCC
outreach requirements under the new EEO rules.

Each cable operator must place in its public file
annually and post on its Web site, if it has one, on
the anniversary of the date that the cable operator’s
annual employment report is due to be filed the fol-
lowing information:

* a list of all full-time vacancies filled by the
cable operator during the preceding year, identified
by job title;

« for each vacancy, the recruitment source(s)
utilized to fill the specific vacancy (including, in
the case of cable entities utilizing the supplemental
recruitment measures, organizations entitled to noti-
fication of vacancies, which should be separately
identified), including the address, contact person,
and telephone number of each source; and

* a statement as to the cable operator’s initial elec-
tion between the two approaches (supplemental re-
cruitment measures oOr alternative recruitment pro-
gram) designed to ensure broad recruitment outreach
and changes resulting from a substantial change of
ownership (other changes in the operator’s election
will be in its annual employment reports, which al-
ready must be included in the public file).

In addition, cable operators that elect to utilize
the supplemental recruitment measures will be re-
quired to include in their public file:

* a list of the recruitment source that referred
the hiree for each full-time vacancy;

* data reflecting the total number of persons in-
terviewed for full-time vacancies during the preced-

ing year and, for each recruitment source utilized in -

connection with any such vacancies, the total num-
ber of interviewees referred by that source; and

* a list and brief description of the menu options
engaged in during the preceding year.

Relief

Cable operators with fewer than six full-time
employees will not have to demonstrate compliance
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with the EEO program requirements because “small
staff cable operators have limited financial/adminis-
trative resources.”

However, all cable entities — including those
with fewer than six full-time employees — are sub-
ject to the provision of the EEO rules that prohibits
discrimination. Further, all cable operators must
continue to maintain an EEO program even if some
recordkeeping requirements are relaxed for smaller
operators. Also, the new rules mandate employees
to be full-time if their regular work schedule is
30 hours per week or more.

Finally, the FCC included in the new rules lan-
guage clarifying that “the provisions in those rules
are not intended to require that any person be given
preferential treatment based on race, color, national
origin, religion, age, or gender.”

Enforcement

Cable operators with six or more full-time em-
ployees will be required to file annual employment
reports with the commission and provide recruit-
ment-related information featured in the Forms
395-A or 395-M. This information, except the par-
ticular employment profile of the cable operator,
will be used to determine annually whether opera-
tors are in compliance with the EEO rules. “We em-
phasize, however, that statistics provided about
race, ethnicity, and gender of employees will not be
used to determine compliance with EEO rules but
will only be used to monitor industry trends and re-
port to Congress,” the FCC said.

Systems found to be in compliance will receive
a Certificate of Compliance; systems found not to
be in compliance will receive notice that they are
not certified for a given year.

A cable operator may be found to have com-
mitted a “substantial-failure to comply” with the
requirements of federal EEO rules if a cable opera-
tor is found to have three or more failures in com-
pliance in a seven-year period. Thus, operators will
be required to retain for a minimum of seven years
any records necessary to document their recruitment
efforts.

In addition, to ensure compliance, the FCC may
at random conduct an inquiry of a cable operator by
requesting information relating to the operator’s
compliance with the EEO rules and may also con-
duct an inquiry if the commission has evidence of a
possible violation of the EEO rules.

In addition to annual certifications, the commis-
sion will investigate each cable and MVPD cable
operator at least once every five years. Operators
will be required to submit supplemental investiga-
tion information, as requested in the SIS form, with

(See EEO Rules, Page 8)
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Senate examines controversial rural loan program

A controversial provision of the recently en-
acted Satellite Home Viewer Improvement Act
(SHVIA), mandating loan guarantees for DBS pro-
viders to carry local broadcast channels to rural
markets, was examined by Senate lawmakers.

SHYVIA obligates satellite carriers to obtain re-
transmission consent from local broadcasters simi-
lar to the obligations imposed on cable operators
and offer the signals of those broadcasters to local
markets. However, lawmakers were concerned that
certain rural markets would not be served with the
local signals and inserted in SHVIA a federal loan
program that would aid multichannel providers in
extending local signals to those markets.

In a Feb. 1 hearing before the Senate Commit-
tee on Banking, Housing and Urban Affairs, cable,
satellite and government regulators testified on the
best way to implement SHVIA’s federal loan guar-
antee provision.

Sen. Phil Gramm, R-Texas, chairman of the
committee, and critic of the SHVIA provision be-
cause it offered the loan guarantees to DBS provid-
ers at the exclusion of rural cable operators, said
Senate lawmakers “will try to write a loan guaran-
tee program that maximizes the probability that the
loans will be paid back, and the taxpayer will not be
left holding the bag. I think we can achieve both
objectives at the same time.” Gramm added that he
expects the bill to be introduced by the March 30
deadline imposed by SHVIA.

Cable operator Richard Sjoberg, president of
Sjoberg’s Incorporated Cable Systems, testified be-
fore the committee that rural cable operators “are
concerned ... about proposals that might provide
government subsidies to some industries — but not
others — in an otherwise competitive video market-
place.” He contended that “some of the proposals
for expanding local-into-local service compound
our competitors’ advantages by having the federal
government subsidize DBS’s capacity to provide lo-
cal broadcast signals — even though these competi-
tors are owned by companies with market capitali-
zations of $21 billion (EchoStar) and $16 billion
(GM/Hughes) and have annual revenues of $1 bil-
lion to $6 billion.”

Sjoberg commented that “the fear of many small
cable operators is that any rural loan guarantee pro-
gram will be interpreted as a congressional mandate to
build another satellite — at discounted, federally in-
sured rates — to carry local broadcast signals into
markets which local businesses could serve more cost-
effectively through other technologies.”

He suggested that a federal loan guarantee pro-
gram should be:
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* “technology neutral;

* narrowly focused on unserved or the most
underserved markets; and

* set up in a manner that minimizes the paper-
work burden on applicants.”

Sjoberg claimed that “small cable businesses and
others could use loan guarantees to extend their facili-
ties to areas that are not currently economical to serve
— typically areas with fewer than 10 to 12 homes per
mile” and “they could also use other technologies,
such as translators, microwave links, repeaters, relay
stations, and new wireless systems, to improve access
to broadcast signals.” He added, “The need for such
technology neutrality is especially important since
companies like mine are providing rural consumers
with broadband services and high speed access to the
Internet, thus helping to bridge the digital divide.”

Greg Rohde, assistant secretary for communica-
tions and information, U.S. Commerce Department,
testified that any new program should be technol-
ogy neutral in recognition of the fact that different
technologies may best be suited to deliver local
broadcasting services to unserved areas in different
parts of the country. He added that a rural loan
guarantee program “should be crafted to ensure that
it promotes competition in the multichannel video
programming market and encourages future private
investment in infrastructure.” b

|
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their regular 395-A or 395-M reports in the years
they are investigated.

Finally, cable entities found to be in violation of
the EEO rules “may be subject to sanctions and
remedies including noncertification, admonishment,
reporting conditions, and forfeitures,” the FCC said.

Forms
The new EEO rules require cable systems with six

" or more full-time employees to file an employment re-

port (Form 395-A) annually, which calls for responses
to questions about the operator’s EEO efforts as well
as employment, hiring, and promotion data.

However, these employee statistics will not be
used to assess EEO compliance but will be used solely
for the preparation of trend reports and to report to
Congress. Furthermore, the FCC will continue to re-
quire cable entities to keep copies of Form 395-A and
395-M available for public inspection. Also, the new
cable EEO rules eliminated or revised certain questions
on Forms 395-A and 395-M. New forms can be ac-
cessed at the FCC’s Web site at http//www.fcc.gov. D
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San Francisco proposes open access policy options

The city of San Francisco has developed an
open access plan that it is prepared to implement if
local lawmakers are inclined to do so.

In July 1999, the San Francisco Board of Super-
visors passed a resolution supporting a policy of
open access. While the board did not require open
access as a condition of the cable franchise transfer
from TCI to AT&T, it directed the San Francisco
Department of Telecommunications and Informa-
tion Services (DTIS) to develop a plan for imple-
menting the open access policy in the future.

The DTIS issued its report Jan. 14 to the board
of supervisors and it provides municipalities with
valuable insights to the various open access policy
options before them.

Dismissing cable industry claims that open ac-
cess is technically impossible, the DTIS report said,
“consensus is emerging ... that open access is tech-
nically feasible. Every local jurisdiction that has ex-
amined this issue has come to this conclusion.” On
the impact of an open access policy on cable invest-
ment in high-speed services, the DTIS found that
“although the cable industry has used theoretical ar-
guments to insist that multiple providers would de-
stroy incentives to invest, a fact based assessment
of revenues and costs reveals that cabie operators
will have overwhelming incentives to invest.”

Three regulatory options

DTIS presented three policy options to the
board of supervisors:

Option 1: Monitor for possible future imple-
mentation. This option provides that no action be
taken at this time. Instead, DTIS said, the city
would monitor the broadband marketplace *“so that
if a problem emerges, action could be taken to pro-
mote consumer choice.”

This option would require cable operators to
submit data annually in June of each year and
would allow San Francisco to take subsequent ac-
tion. The objective of this option “is to encourage

cable operators to open their networks to competi-

tion while refraining from intervention unless mar-
ket power develops,” DTIS said.

DTIS said board members should choose this
option if:

e they are uncertain that cable operators will
gain market power over transport or use this market
power to gain control over adjacent markets such as
content and applications;

* they believe that service providers will open
networks without intervention;

* they believe that intervention at the local level
may not be effective; and/or
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« they believe that the costs associated with im-
posing a requirement outweigh any potential con-
sumer benefit from increased competition.

The advantages of this approach, DTIS said, in-
clude avoiding the imposition of restrictions until
after market power develops as well as allowing
“cable operators the greatest flexibility as they
build/rebuild networks and roll out service.”

However, disadvantages of this approach the re-
port highlighted are that “it may subject consumers to
abuses of market power by cable companies and mar-
ket power may be more difficult to dislodge once it
has been established than to prevent before it devel-
ops.” DTIS also said this approach “may slow innova-
tion in broadband ISP services by limiting the number
of ISPs seeking solutions to the problems of creating a
rich user experience that takes advantage of broad-
band services and forcing unaffiliated ISPs to focus on
other technologies, probably DSL.”

This approach would require cable operators to
report on the following information on an annual
basis such as deployment, penetration, voluntary
agreements with unaffiliated ISPs and the
operator’s current acceptable use policy.

Under this policy, beginning in November 2000
and annually thereafter, the report said, the DTIS
director would make a recommendation to the Tele-
communications Commission and the board
whether to impose an open access requirement. The
recommendation would be to either impose an open
access requirement, continue monitoring without a
requirement, or abandon monitoring.

Option 2: Require open, nondiscriminatory ac-
cess to broadband transport by Jan. 1, 2003. The
second option is to impose a requirement for nondis-
criminatory access to broadband transport now with
implementation by -Jan. 1, 2003. DTIS said this delay
in implementation “would allow cable operators and
ISPs to work out the details of implementing an open
access requirement before making it effective.”

Decisionmakers should adopt this approach, DTIS
said, “if they are concerned about market power by
cable operators in the transport market, but do not
want to delay consumers access to this new technol-
ogy until after the operational details of implementing
open access are resolved.” The agency said this option
allows San Francisco to lift the requirement “if the
concerns over market power do not materialize.”

The advantages of this approach, DTIS claimed,
are that it:

+» “[e]stablishes a clear goal of open access;

* avoids delay in initial deployment of high
speed Internet access over cable infrastructure;

(See Open Access, Page 10)
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* allows time for industry to develop technical
and business arrangements;

* reduces cost for the cable operator and ulti-
mately the consumer by allowing the cable operator
to deploy high speed Internet access;

* coincides with the period in which high speed
Internet access over cable will be available to a
large portion of San Francisco consumers;

* existing exclusive contracts of some of the
providers and affiliated ISPs will have expired, e.g.,
AT&T/Excite@Home agreement;

* allows recovery of investments made in equip-
ment in anticipation of deploying a closed system;
and

» allows jurisdictional issues to be resolved
prior to imposing the requirement.”

The disadvantages of this approach, DTIS said,
are that “it allows a cable operator’s affiliated ISPs
to get a head start on potential competitors and
cable operators may procrastinate in developing
technical and business arrangements for open ac-
cess until the deadline is near.”

DTIS recommended that this option should also
include a provision for the board to annually review
the status of the broadband market and eliminate
this requirement if certain conditions exist.

Option Three: Require open, nondiscrimi-
natory access to broadband transport now. The
third option is to require cable operators to pro-
vide open, nondiscriminatory access now. DTIS
said, “Decisionmakers should support this option
if they believe that cable operators will have sig-
nificant market power over transport and have the
opportunity and incentive to use this market power
to influence other allied content and services
markets.”

Advantages of this approach, DTIS said, in-
clude, “forcing cable operators to immediately be-
gin working on open access” and preventing ‘‘mar-
ket power in the transport field from impacting the
content and service markets.”

However, the agency also identified disadvan-
tages of this approach, including:

¢ “{iJt may limit consumer choice of broadband
services in the near term by delaying deployment of
cable modem service in San Francisco, especially if
the cable operator is prevented from offering cable
modem service until it does so in an open, nondis-
criminatory manner since the operational details
will take several months to implement;

* cable modem services are not yet offered in
San Francisco;

* jurisdictional and other legal issues have not
been resolved;
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* operational issues have not been resolved; and

* it may be unnecessary because cable operators
will have limited market power and/or will not have
the motive or opportunity to leverage this market
power into allied content and service markets.”

An open access requirement should require a
cable operator to provide any requesting ISP access
to its broadband transport services (unbundied from
content) on rates, terms and conditions that are at
least as favorable as those on which it provides
such access to itself, its affiliates or any other per-
son, DTIS contended. Moreover, the agency rea-
soned, “This access should be provided at the point
where the operator provides access to itself, its af-
filiates or any other entity or at any reasonable,
technically feasible point requested by and ISP.”

Under this option, DTIS said broadband access
transport services should be defined as the trans-
mission of data between a user and his or her ISP’s
point of interconnection. Also, the agency claimed
that the requirement could be enforced by creating a
private right of action for an ISP that has been de-
nied nondiscriminatory access or by the city.

DTIS recommendations

DTIS recommended that San Francisco impose
immediately these principles on cable ISPs to promote
open, nondiscriminatory access to information:

* access to information without seeing propri-
etary content, i.e., a single click requirement;

* access to all content and services;

* equal treatment of all Internet traffic; and

* access for people with disabilities.

The agency also stipulated that the city “con-
sider extending this policy to other broadband ser-
vice providers and other ISPs through its purchas-
ing power, to the extent legally possible.”

In addition, DTIS recommended that the board

.adopt *“a requirement for open, nondiscriminatory
‘access to broadband transport now with implemen-

tation by Jan. 1, 2003.” The agency said this ap-
proach “will allow the courts to resolve jurisdic-
tional issues, the industry to resolve operational is-

" sues, and San Francisco consumers to realize the

benefits of immediate deployment of cable modem
service.”

A mechanism was also recommended to the
board to eliminate the access requirement if it can
be demonstrated in concrete terms that market con-
ditions no longer require open access.

Finally, DTIS suggested that San Francisco
implement its open access policy “in the broadest
manner legally available, as the policy is not in-
tended to apply to a single carrier” and that “to ac-
complish this goal, the city may want to consider
adopting an ordinance. )
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- tournament caches
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Handicappers say the two hottest prospects for ~ Siferprogram
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need to deliver services widely. ... _ ways to bri
. 25 Compendium | UM OIR
While all three access methods can supply in-depth ed

. . . Why C# co il “onte
multimegabit speeds, none is perfect: Plus: A,,ﬁ_spaﬂg,:fs =Y ¢ ent o

pummel each other and  JANUAIIGH

« Cable modems provide up to 10M bit/sec "% o Pronounce X"
over a shared network. So if you are on a
heavily used loop, your bandwidth — e
plummets. Cable modem access costs about E2sing the IT labor

crunch
$40 per month. Encourage women and
minorities specifically, or
« DSL runs over regular phone lines but has 3,?,;‘;,’,‘;’3:,‘,’.‘3;3:;22;"“‘
distance limitations and is sensitive to the geek stereotype?

copper wire quality. DSL access costs $40

Learn more

1of7 o - 7/22/2000 1:24 PV



The last mile access race is heating up, 04/24/00 . “_"“_ ' http://www.nwfusion.com/news/2000/0424lastmile.htm]nf

copper wire quality. DSL access costs $40 .
to hundreds of dollars per month, depending
on bandwidth and service-level guarantees. You

Our annuai look at your

o Fixed wireless offers speeds up to 155M ?gat'gﬁnagngufrriignr;e

bit/sec, but weather can be an obstacle and ~ survey and calculator.
there must be an unobstructed line of sight New modem
between broadcast antennas and customer %E%%%
sites. Some 384K bit/sec services cost about Sa-Hb access
$150, and some providers claim to undercut o o~ tions

Women, minorities
local wxred access by 30%. couid fill more

...... high-tech jobs
Customers can weigh the optlons and pick their Software manages
ware manages

favorite, but chances are they won't have a real Web content
choice. Places where DSL, cable and wireless Genuity bolsters
providers compete are still the exception. service guarantees
e . . . More news, reviews
Service providers now are just trying to get and features from

customers, not take customers away from each Network World
other,” says Jamie Mendelson, an analyst with The

Strategis Group in Washington, D.C. |

User reviews
If you consider the number of potent1a1 broadband HP Jomada 690 beats the

customers, service providers have barely scratched Paim; Gyromouse rules in
the surface. Total sgles of cable-m;odemyand DSL presentations; more.
services at the end of 1999 were less than two

million lines - barely a statistical blip in a country

with 146 million business and residential phones,

according to Insight Research. ...

Based on that small sampling, cable modems hold
a clear lead over DSL and wireless, but DSL looks
ready to come on strong. Cable providers have 1.1
million modem customers, according to estimates
by The Yankee Group. The same study says
300,000 DSL lines are in service, but other
mdustry estimates are closer to 600,000. IDC, a
market research firm in Frammgham Mass.,
expects DSL to surpass cable modems in 2003,
while Cahners-Instat Group says .that will happen
lrl 2002. RGN TR

Wireless is in distant third with :m'o’re than 40,000
links in 1999 based on service provider reports.
That figure outstrips the IDC estimate of just
30,000 links for last year. .

While providers have made a modest start,
competition seems about to heat up, as services
become more widely available. DSL customers
will soar to 13.9 million by the end of 2002,
Cahners-Instat says. Leaders are the regional Bell
operating companies - owners of-the phone lines -
with more than half the current customers, The
Strategis Group says. - NESTRITE

Cable modem users will jump from about 1.5
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million in 1999 to 8.3 million in 2003,
Cahners-Instat says. Excite@Home and
RoadRunner are the runaway market leaders with
97% of existing customers between them.

Fixed wireless hasn't gotten as far yet, but it is
growing rapidly. Users are expected to spend $828
million this year on fixed wireless; nearly triple
what they spent on the technology last year, IDC
says. The big names are Teligent and WinStar,
with Nextlink, Sprint and MCIWorldCom waiting
in the wings with fistfuls of wireless licenses.

While this level of growth sounds impressive,
some experts say wireless cannot keep up in the
long run. "That is absolutely, positively not going
to happen," says Tom Nolle, president of CIMI, a
technology assessment firm in Voorhees, N.J.

Still, wireless will have its place, bypassing local
terrestrial access to long-distance networks at T-1
speeds or slower for less than the.price of a T-1,
says Jim Lawrence, program director at Stratecast
Partners in Mountain View, Calif. ...

Big investment :

In an attempt to broaden availallziility of their
offerings, service providers are digging deep into
their pockets to fund their networks.

The top seven cable carriers invested between $9
billion and $11 billion last year to upgrade their
networks, according to The Strategis Group. That
is on top of about $6 billion they spent in 1998.
Some of that investment will bring cable
networks' fiber backbones directly to business
customers. Direct fiber represents yet another
broadband access technology, but it is much less
widely deployed. L

"Cable doesn't go to most busméSsés today, but I
expect AT&T to change all that," says Robert
Larribeau, an analyst with consultancy RHK.

In the DSL arena, jumbo Bell company SBC
Communications is pouring in $6 billion to
upgrade its network so DSL can reach 80% of its
customers by 2002.

Major competitive local exchange carriers focused
on DSL, such as Covad Communications,
NorthPomt and Rhythms NetConnections, are also
investing huge sums. It costs competitive carriers
up to $250,000 or more just to get space for their
DSL gear in RBOC sw1tch1ng ofﬁces

http://www.nwfusion.com/news/2000/0424lastmile.htm]?nf
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Wireless carriers, for their part, have spent billions
of dollars to acquire Federal Communications
Commission licenses to use the airwaves.

These efforts have borne fruit for some customers
who happen to live in areas where cable modem
and DSL services overlap. Advertlsmg wars have
broken out over this.

For example, Pacific Bell sells ‘DSL;'in areas of
California where a variety of companies offer
cable modem services. PacBell runs TV
advertisements depicting suburban anarchy that
stems from too many people vying for limited
bandwidth on cable networks. The ads portray
neighbors, desperate to keep their access fast,
cutting cable lines to other homes, spray painting
"Cable hog" on houses and shunmng newcomers
as they move in because they represent another
drain on limited bandwidth.

Such images make for good TV, ‘but they don't
reflect what is really happening, says Ray
Keneipp, an analyst with the Burton Group. "I
don't think technologies competewith each other.
Companies that employ these technologles
compete with each other." i ...

From the evidence, he is right. Service providers
are mixing and matching their offers to reach as
many customers as possible. They don't seem to
care which of their services the customers buy, as
long as they are buying broadband access.

AT&T, for example, has staked its local access
future on cable modems, spending more than $100
billion to buy and upgrade cable networks. But the
carrier also spent $11 billion on TCG, a local fiber
network in cities nationwide. _

In addition, AT&T says 1t wﬂLﬁlL mw1th DSL
and wireless in areas its cable networks miss.

Similarly, Excite@Home, the largest provider of
cable modem service, says it will supplement its
access network with DSL it wholesales from

Rhythms.

Nextlink, a service provider that owns most of the
licenses for wireless local multipoint distribution
services, says it will sell DSL services to connect
customers to its network. .

Ultimately, it won't matter to customers what the
access method is so long as it's fast, says Nick
Stanley, an analyst with Commumcatlons Industry
Research in Charlottesville, Va..!"The fact that it's

-
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coming in on a dish from the rdoftop or from a
cable, they are not going to care,” Stanley says.

But other analysts distinguish between the
technologies. DSL is better suited to business uses
than cable or wireless, says Brad Baldwm an
analyst with IDC.

"The Achilles' heel of cable is it's-a shared
network," he says. To mask that;:some carriers are
downgrading speeds to just 300K bit/sec,
regardless of whether additional bandwidth is
available. That way when more customers sign up
and contend for bandwidth, existing customers
won't see their service degrade, he says.

DSL, on the other hand, gives customers their own
link back to the carrier's network. If the customers
are willing to pay for it, they can get guaranteed
bandwidth from end to end, Baldwin says.

Wireless, while pricey compared to cable and
DSL (it costs $150 for a modest 384K bit/sec
connection) can fill the gap when other
technologies aren't available, RHK's Larribeau
says. . 3

For now, customers seeking fast access to the
Internet will take what they can.get and afford.
But that is all about to change, CIMI's Nolle says.

Cable modems, DSL and wireless can all offer T-1
speeds at less than the cost of T-1 lines, breaking
the access choke point of 56K bit/sec set by the
fastest dial-up modems.

That leaves open a world of possibilities such as
voice and data traveling over the same access line,
access to entertainment on that same circuit and
the ability to easily switch from one ISP to
another. B

Next week: Technology advances on the horizon for
broadband access.

Related links

Contact Senior Editors Tim Greene and Denise
Pappalardo

Technology advances on the horizon for broadband
access

Part 2 of the series.

Reaction: Here's what some Fusmn users are
saying about this article: . .. ...
Cable suits me just fine :

We need a "breakthrough” technology
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FCC’s new cable ownership rules
benefit larger companies At a glance...

Seeking to reflect a “converging marketplace and increasing competi- NATOA conference roundup
tion in video programming,” the FCC on Oct. 8 revised its cable owner- Impact of new services,
ship and attribution rules to reflect the agency’s “desire to permit larger open access highlighted .4

cable companies to realize the efficiencies of common ownership” and

“meet the challenge of limiting large cable companies’ control over the Renewals offer new

video market, while giving these companies the flexibility to expand into beginning for cities .. 8
new markets like local telephc?ne and' broadband services.” Kennard, Sachs oppose

The rules will have a significant impact on the cable marketplace be- cable access regulation ... 9
cause they will enable AT&T to complete its acquisition of MediaOne
without having to make major divestitures of cable systems. Consumer groups issue

. study advocating open

Ownership cap raised access — Open access to the

Under the new ownership rules, the 30 percent horizontal owner- high-speed broadband Intemet
ship cap on the number of total subscribers an MSO can own will re- is essential “to preserve the

Internet as a vibrant medium,”
according to a report released
by Consumer Action and the

main the same. The old rules calculated this horizontal ownership cap
based on the total number of nationwide cable homes passed.

Under the FCC’s new rules, instead of counting only cable subscrib- Consumer Federation of
ers as part of the ownership cap, the commission will include the nation- America. .3
wide subscribers of all multichannel video programming distributor
(MVPD) subscribers — cable, DBS and other MVPDs — to calculate the Fairfax City, Va., imposes
30 percent ownership cap. The agency said this ownership limit is effec- open access on Cox —

Another municipality joined the
open access fray by voting to
require a cable operator to

tively equal to 36.7 percent of current cable subscribers.
FCC Chairman William Kennard said the new rules “do a great

job of refining our 1992 vintage rules to take account of the changes open its network to competing
brought on by the 1996 act,” adding that “the refined rules also take Internet service providers. ... 3
into account one other change in the last few years — DBS.” He con-

tended that while “DBS is not the force that cable is ... it’s making a Playboy asks Supreme

dent, and our refined rules take account of that by measuring a cable Court to affirm scramble

ruling — Playboy Ententain-
ment Group Inc. filed its brief
with the U.S. Supreme Court,

operator’s market strength in the context of the overall multichannel
video industry and not just vis-a-vis other cable operators.”

The fate of the cable ownership rules ultimately could be decided seeking to have affirmed a
in court. Time Wamner has challenged the 30 percent rule as unconsti- lower court decision that struck
tutional in the U.S. District Court for the District of Columbia, which down a federal scrambling

will hear oral arguments in the case this December. provision.

Attribution changes

1725 K St. NW
The FCC also altered its cable ownership attribution rules, which . Suite 700 Pllllllll'lilgﬁil:ln
regulate those corporate, financial, partnership, ownership and other Washmgtgg,z/DC 20006 E g
(See Ownership Rules, Page 2) 872-4000 I‘IIIIII.——-‘



OWNERSHIP RULES—
(Continued from Page 1)

business relationships that confer
on holders a degree of owner-
ship, influence or control over a
MVPD.

The new rules retained the
5 percent or more active voting
stock benchmark, but raised the
passive institutional investor
voting stock benchmark from
10 percent to 20 percent.

Also, the FCC will permit in-
terest holders in limited liability
companies “to insulate their inter-
ests from attribution by using the
insulated limited partner criteria.”
The FCC modified this exemption,
ruling that a limited partnership is
attributable if the partner is in-
volved specifically in only the
“video programming activities” of
the cable company. The previous
provision mandated that a limited
partnership was considered attrib-
utable if the partner was involved
in the “media activities” of the
cable company — a rule that the
agency considered too broad. Un-
der the new rules, a limited partner
is “insulated” from being counted
as an attributable interest if the
partnership certifies that the part-
ner “is not materially involved, di-
rectly or indirectly, in the manage-
ment or operation of the ‘video-
programming’ of the partnership.”

A new “equity/debt” rule was
instituted by the commission in
addition to the current attribution
rules. Under the new ownership
rules, when an investor holds
over 33 percent of the total assets
(debt plus equity, voting or non-
voting stock) of an entity, that in-
vestor will be deemed to have an
attributable interest in a MVPD.

New definitions were adopted
for the term “affiliate,” which, the
FCC said, are also applicable to
federal effective competition and
the cable-telco buyout prohibition.
An entity is an affiliate of a local
exchange carrier (LEC) if the LEC
holds 10 percent or more of the
voting equity of the MVPD. For

2 NN

the purpose of the cable-telco
buyout prohibition rules, the com-
mission ruled that an entity is an
affiliate if it has a 5 percent voting
interest. “The LEC test is not de-
signed to identify for potential in-
fluence,” the FCC said, “but it is
designed to determine whether
there is significant LEC involve-
ment in an affiliate such that the
affiliate benefits from the LEC’s
financial and technical resources.”

In addition, a “Directors and
Officers Attribution” rule was
created by the commission in
which directors or officers shall
be considered attributable unless
they are not involved in the
video activities of either “the ap-
pointing entity or the cable sys-
tems at issue.”

NCTA reaction

“The commission’s decision
recognizes that the communica-
tions marketplace is much differ-
ent today than when the previous
cable ownership rules were
adopted in 1993,” said National
Cable Television Association

... u
Multichannel Video Compliance Guide

President and CEO Robert Sachs.
adding that “cable operators face
increased competition from a va-
riety of providers.”

However, Sachs contended.
in light of the FCC’s recent ap-
proval of the SBC-Ameritech
merger, “who together will control
one-third of local telephone lines
in the U.S. ... the continuation of
the 30 percent cable ownership cap
does not seem justified.”

Two FCC commissioners par-
tially dissented from the rules.
Commissioner Harold Furchtgott-
Roth contended that the attribution
rules should have been simplified,
“instead of creating additional
layers of regulation such as the
equity-debt-plus test.” He also
wanted the 30 percent ownership
cap to be raised higher.

Commissioner Gloria
Tristani criticized the com-
mission’s attribution standard
for officers and directors, which,
she said, should be expanded to
“whenever these individuals’ du-
ties relate to the media activities”
of a company. »
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Consumer groups issue study advocating open access

Open access to the high-speed broadband
Internet is essential “to preserve the Internet as a vi-
brant medium for communications and commerce,”
according to a report released on Sept. 21 by Con-
sumer Action and the Consumer Federation of
America (CFA).

The study examined the potential harms to con-
sumers if high-speed access facilities are not open
to all Internet service providers (ISPs) and con-
cluded that Congress and the FCC have erred by not
imposing an open access requirement.

‘Two private toll roads’

“This analysis makes it clear that neither the
cable companies nor the telephone companies
should be allowed to pick and choose which ISPs
may provide consumers access to high-speed
Internet connections,” said Ken McEldowney,
executive director of Consumer Action and presi-
dent of the CFA. He said that “the effort to impose
private regulation on the Internet in the form of ex-
clusive, discriminatory access is a dagger pointed to
the heart of the Internet.”

“Local phone companies must live up to their
duty under the Telecommunications Act of 1996,”
McEldowney contended, to provide open access to their
high-speed networks.” Furthermore, he said “they
should not use the efforts of cable companies trying to
close off their broadband ‘pipe’ to unaffiliated ISPs as
an excuse to push policymakers to eliminate telephone
company obligations to run an open network.” If cable
and telephone companies are permitted to close their
Internet access facilities to other ISPs, McEldowney
claimed, “the potential end result will be a disaster for
the consumers — two private toll roads and no open ac-
cess lanes on the information superhighway.”

McEldowney supported local government inter-
vention in the open access debate. “The local gov-
ernments that have been insisting on open access
have stepped up to defend consumer interests by
filling a void left by federal regulators,” he said.

Amidst “unprecedented consolidation and control
in the cable TV industry,” the two consumer groups
said their “central concem is that AT&T is pursuing
policies that will not only preserve the cable TV video

(See Open Access, Page 11)

O
Fairfax City, Va., imposes open access on Cox

Another municipality has joined the open access
fray by voting to require a cable operator to open up
its network to competing Internet service providers
(ISPs).

The Fairfax City, Va., City Council voted Sept. 29
to impose an open access condition on the transfer of
the Media General cable system to Cox Communica-
tions Inc. The council voted unanimously to transfer
the franchise to Cox, but then added the open access

amendment. By a 4-2 vote, the franchise transfer con- .

dition stipulates that Cox must “provide any request-
ing Internet service provider access to its broadband
Internet access transport services ... on rates, terms,
conditions that are at least as favorable as those on
which it provides such access to itself, to its affiliates,
or to any other person.”

Fairfax City joins Portland, Ore., and Broward
County, Fla.. as localities that have imposed open ac-
cess conditions on cable operators. The municipality
represents less than 5 percent of the population of
Fairfax County, Va., and the transfer affected only
5,600 of Cox’s subscribers in the county.

Scott Silverthorne, a councilman on the Fairfax
City Council who supported the open access condi-
tion, said, “‘our decision was not the result of a na-
tional campaign effort.” He added that “by taking this
action and supporting open access, we have ensured

November 1999 Multichannel Video Compliance Guide

that our citizens will continue to have the freedom to
choose their Internet provider ... we hope other juris-
dictions in Virginia follow our lead.”

“We applaud the Fairfax City Council,” said Rich
Bond, co-director of the OpenNET Coalition, an advo-
cacy group comprised of over 800 technology compa-
nies and ISPs supporting an open access cable Internet
policy. “Consumers should have the right to choose
whatever Internet service provider they want and
cable companies should not be allowed to eliminate
that choice by closing their networks to competition,’
he added.

The National Cable Television Association
(NCTA) criticized Fairfax City’s decision, declar-
ing that the vote by the municipality “‘underscores
why 30,000 local franchising authorities across the
U.S. should not be making scatter-shot decisions
about national telecommunications policy.” NCTA
said that “following a closed-door session, and
without public input or debate, the Fairfax City
Council voted to impose common carrier-type re-
quirements on Cox Communications,” yet the mu-
nicipality lacks “the legal authority to impose such
conditions.” Furthermore, the cable trade group
claimed, “this forced-access policy will only serve
to slow deployment of high-speed Internet services
to consumers.” D

.
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NATOA conference roudu ’

Impact of new services, open access highlighted

The challenges posed by new services and the
contentious issue of cable open access dominated
the National Association of Telecommunications
Officers and Advisors (NATOA) annual conference
Sept. 15-18 in Atlanta, Ga. The conference’s theme,
“Telecommunications Transformation,” referred to
what is happening to the telecom industry — merg-
ers, acquisitions, joint ventures and other business
redlignments — and the pressures and responsibili-
ties imposed on local governments to respond to
these new challenges.

Overcoming the digital divide

“Local governments have the responsibility to
close the digital divide,” declared Atlanta Mayor
Bill Campbell in a speech before NATOA mem-
bers. “If America doesn’t grow together, this chasm
will cause all of us to suffer,” he added, contending
that “the issue of Internet access is an issue of
power in the next century,” and claiming “the digi-
tal divide will affect all of us.”

Campbell said three studies on the digital divide
have found that “there’s a major gap between white
and black and Hispanic, rich and poor and urban and
rural areas.” He made the following recommendations
to local officials for overcoming the digital divide:

* representatives of federal, state and iocal gov-
ernments must make information technology widely
accessible;

¢ industry must keep certain technologies af-
fordable so schools and rural areas can use them;

* processes must be established for minorities
and women to own telecommunications systems;
and

« information technology must be used to edu-
cate the nation.

“This issue is important for us at the local
level,” Campbell said, “because you must make cer-
tain that technology — which increasingly has the
potential to unite the world” — is not used “to di-
vide us as well.”

“If people don’t have access to the information
superhighway, if children are not connected, they
will never catch up,” Campbell told NATOA con-
ference attendees, adding that many people “are al-
ready starting behind and the digital gap is widen-
ing.” For example, he said, 20 percent of all univer-
sities now require students to have their own per-
sonal computers. “If blacks, Hispanics and rural
residents don’t have access and the digital divide is
getting wider, this will create a major repercussion
for the 21st century: a widening gap and growing
underclass with no access to technology.”

R

A critical step to overcoming the digital divide,
Campbell suggested, is to make sure that the e-rate
or universal service provisions of the 1996 act are
implemented. He criticized telecommunications
companies for agreeing to the e-rate provisions as
part of the 1996 Telecommunications Act and then
lobbying to have these obligations reduced.

Campbell advised local governments “to do
what you can and get involved in the issue” such as
the wiring of schools and libraries. He said the Na-
tional League of Cities, the U.S. Conference of
Mayors and the National Association of Counties
are laying out a consistent strategy to oppose the
telecommunications industry’s lobbying of the FCC
to reduce universal service.

Crumbling regulatory distinctions

The distinction between Title II and Title VI
regulatory regimes “is crumbling,” said Susan
Littlefield in a NATOA session on national and lo-
cal regulatory policies, because “bundling, privacy
and customer service standards” are concerns of
both cable and telecommunications.

“Massive consolidation” has been a major
legacy of the 1996 act, said Jane Lawton, outgoing
NATOA president and cable administrator for
Montgomery County, Md. “Local officials haven’t
yet seen competition, only higher and higher rates
... with no increase in customer choices.” She re-
marked that “state regulators have been called upon
to act as local officials and are now being chal-
lenged at the state level.” With an increase in local
competition court cases, she said, “the role of local
officials is heightened.”

Lawton warned that with *“both new and incum-

. bent companies able to use technology in their mar-
" keting to determine what customers want,” privacy

is becoming a chief concern.

Indeed, she said, “the regulatory processes used
in the past are truly challenged ... and local officials
face a huge challenge of redefining their roles.” She
contended that “local officials are closest to the
customer” and need “to look out for small business
users and residential customers that are often not

- getting the best service.”

Madie Gustafson, senior vice president, fran-
chising and local government affairs for AT&T
Broadband and Internet Services, asked local offi-
cials for “patience because the Title VI regulatory
model doesn’t match our business model anymore”
as AT&T’s business model is not premised on a
franchise-by-franchise basis. On the issue of open

(See NATOA, Page 5)
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access, she asked, “are we in the business to pro-
vide forced access to our competitors?” Open ac-
cess would be contrary to the “way our systems are
built, regulated and configured.”

With regard to the jurisdictional dispute over
public rights-of-way, Gustafson said AT&T “often
gets into these disagreements because some com-
munities want to take the cable franchise model and
apply it to the rights-of-way model.” Technical
standards mandated by local governments is also a
contentious issue, Gustafson said, and warned that
since AT&T “doesn’t build its cable systems on a
community-by-community basis, it will fight this
issue hard.”

Mega-mergers

“Are mergers good or bad?” asked John Pestle,
an attorney with the Grand Rapids, Mich., law firm
of Varnum, Riddering, Schmidt & Howlett, L.L.P.,
in a general session on the impact of mergers on
consumers and the marketplace.

Pestle posed seven questions to assess whether
the 1996 Telecommunications Act and the subse-
quent flurry of mergers has been beneficial to
consumers:

¢ Is there increased phone competition?

» Will competitive phone service be available to
ordinary citizens?

* What is the quality of the service?

¢ Are companies controlling too much
programming?

* What is the state of competition between com-
panies and has competition been eliminated through
mergers?

» What is the effect on the overall multichannel
video market from DBS, cable overbuilders and
wireless providers?

* Is the old Bell monopoly being recreated?

The best opportunity to offer competing tele-
phone service is through cable, said Steve Davis,
vice president, law and government affairs for
AT&T, adding that the cable plant allows AT&T
*“to provide competing local telephone facilities”
and be “an end-to-end provider.” Specifically,
Davis claimed the telecom marketplace has ben-
efited from AT&T’s entrance in the Internet access
sectors, because “competition flourished after
AT&T offered high-speed service,” resulting in
“immediate price reductions” offered by DSL
providers.

Angela Campbell, a professor at Georgetown
University Law School, had a less sanguine view of
the benefits of telecomn mergers, finding that there
is now “unprecedented market power in many
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different markets” by MSOs, cable programmers
and broadband providers. She warned of *“an un-
precedented power over information and program-
ming” by these providers that highlights “the im-
portance of free media in a democratic society.”
Specifically, Campbell raised concerns that AT&T
would now control the majority of cable subscribers
and that the company’s policy of precluding access
to independent ISPs “is very troubling” and could
undermine free speech.

AT&T will not control 50 to 57 percent of all
cable subscribers as some critics have contended,
Davis said, claiming that the company *“will only
control 25 to 26 percent of these subscribers.” He
vowed that the company “would not have control
over programming decisions.” Campbell contended
that AT&T’s minority cable interests need to be
taken into account in fashioning a national owner-
ship policy, adding that “the FCC is concerned
about influence [of minority shareholders like
AT&T], not just control over decision making ...
AT&T has not made a good case for why it needs
MediaOne to provide telephony.”

Open access: good or bad idea?

“Is open access a good or bad idea and how
should cities deal with it?” was posed at a general
session on the most contentious cable issue cur-
rently before local governments.

“This issue is not going away and is going to be
on your plate and will be before you in every pos-
sible way,” argued David Olson, cable communica-
tions director for the city of Portland, Ore. Olson
was confident that the U.S. Court of Appeals for the
Ninth Circuit will decide that local government au-
thority to mandate open access will be confirmed.
He was critical of the FCC’s decision to take no ac-
tion on the open access controversy, which, he said,
compels local governments “to do the heavy lifting
on this issue.”

“There was only one dissenting vote among Port-
land and Multnomah local politicians,” Olson said, in-
dicating that most of Portland’s local officials were re-
ceptive to the idea of open access. He expressed
“shock that this issue became such a big deal because
the Internet has flourished on open access.”

The cable industry’s closed access argument
hinges on three contentions, Olson said:

* open access on cable modems will discourage
investment;

* open access is technically difficult or impos-
sible to accomplish; and

* it is not good to interfere in the marketplace.

Claiming that cable has a 90 percent share of
the broadband market and its penetration is growing

(See NATOA, Page 6)
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exponentially, Olson said that “everything we have
learned about this issue has buttressed the open ac-
cess argument, including many neutral and impar-
tial sources” such as Merrill Lynch and other Wall
Street firms, which have concluded that open access
would be positive for the cable industry.

In addition, Olson quoted a recent report by the
Berkeley Roundtable on the Internet Economy, De-
fending the Internet Revolution in the Broadband
Era: When Doing Nothing Is Doing Harm, that was
critical of the FCC’s stance on open access. The re-
port said, “While the FCC may believe such inac-
tion simply continues its ‘unregulation’ of the
Internet, we should be clear that nonintervention
constitutes instead a fundamental policy reversal.
For 30 years the consistent FCC policy has been to
foster competition, in particular cost-oriented ac-
cess to essential local network facilities, and to pro-
mote an open network architecture. Far from nonin-
tervention, this has required sustained policy inter-
vention to keep the U.S. communications infrastruc-
ture open. Having misread its own history, the FCC
now risks misinterpreting Hippocrates: ‘First, do no
harm’ is not quite the same as ‘first, do nothing’
and in this particular case, doing nothing is doing
harm.”

Whatever the jurisdictional outcome of the
Ninth Circuit’s decision, “we’re still left with the
question of whether the decision to regulate cable
companies and impose open access is good public
policy and good for customers,” said Scott Morris,
AT&T vice president for local government and ex-
ternal affairs. He was critical of the Berkeley
report’s conclusion about the FCC’s role in the is-
sue, claiming, “the FCC has not taken a do-nothing
attitude on open access. It looked at the issue
closely in terms of the AT&T-TCI merger and
broadband deployment as a whole” and determined
that “the best approach is to encourage investment
in new facilities and let the market play out.”

As for cable modem service, Morris contended
there are already a number of options from a
consumer’s viewpoint because users “can avoid
@Home or RoadRunner content if they want to.”
He also characterized Olson’s claim that cable has
a 90 percent share of the broadband market and
that cable is monopolizing Internet access as base-
less. He said there are currently 32 million Internet
subscribers, with AOL gamering 18 to 20 million
of those. With only one million cable modem ser-
vice subscribers. Morris said, there “is no indication
that cable modem service is dominating the
marketplace.”
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However, Dave Baker, vice president of legal
and regulatory affairs for MindSpring, an Internet
service provider, said that “city officials have the
best understanding of local needs ... and do have the
authority to make open access decisions.” From a
regulatory perspective, he contended, “as cable ser-
vice is upgraded to offer new services, local juris-
diction also expands over the service.”

The open access dispute raises “a danger that
cable companies are riding in a Trojan Horse,”
Baker said. This is because, he said, the cable com-
panies are claiming that open access conditions will
impair their ability to offer local telephone competi-
tion, yet “their message is already softening as they
begin to provide Internet access and now say that
‘sometime in the future we’ll get around to tele-
phone service.’”

Baker claimed that “the central issue is: What is
open access?” He insisted that “cable operators of-
ten purposely misstate the issue.” The dispute is not
about “open access to content ... but the access to
see that content through the access provider of
one’s choice.” Local phone companies do not force
subscribers to receive their ISP to get Internet ac-
cess, he said, but under the cable model, “you have
to purchase its affiliated ISP.” The result, Baker
said, “is that citizens are limited to just the cable
company’s ISP.”

Rights-of-way

“Most of the cost-based rights-of-way fees have
been reactionary,” said Connie Cannady, president
of C2 Consulting Services Inc., in a panel discus-
sion on managing public rights-of-way. She con-
tended local governments often settle on imposing
standard fees after competitive providers are al-
ready seeking to use local rights-of-way, when they
“need to be more pro-active and develop their own

- cost-based analysis.”

Cannady said there are two components of
rights-of-way costs:

¢ the rights-of-way rental value, which includes
the investment into acquiring and building the
rights-of-way, which, she said, needs to be concep-
tualized as a return on investment; and

* the annual cost to manage and maintain the
rights-of-way, which could include GIS mapping,

" street maintenance, legal costs and permitting, and

barricade costs.

Tillman Lay, an attorney with the Washington,
D.C,, law firm of Miller, Canfield, Paddock & Stone,
reminded conference attendees that “the telecommuni-
cations use of rights-of-way is completely different
from cable service” because “there will be — or al-

(See NATOA, Page 7)
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ready are — multiple users of the telecommunications
facilities in the rights-of-way.” This necessitates
implementing “a process to deal with these new
users.” he said.

Another difference with cable franchising, Lay
said, is that disputes between the franchiser and the
operators were often worked out. However, he said.
“for rights-of-way, it’s a little bit different because
you are dealing with a variety of operators — the
Bell operators, GTE, alternative and wireless pro-
viders,” and an agreement struck this year with one
set of providers might be challenged in court next
year by a new provider seeking to use the rights-of-
way. “If you draft a bad rights-of-way agreement
you will be sued,” Lay declared, “and, unfortu-
nately, if you draft a good rights-of-way agreement,
you're going to be sued.”

If lawsuits are possible, how does a franchiser
mobilize the locality’s legal staff to take a chance
on crafting a rights-of-way ordinance? “First of
all,” Lay contended, municipalities “need to get a
hold on accurate costs and the return on assets” for
using public rights-of-way. Also, he warned, be
aware that simple gross revenue fees may not be re-
covering the full costs of using the rights-of-way.
He advised local officials “to show leadership on
what the real costs are to get their attention because
local governments need to realize how much it is
costing them each year to have numerous providers
using the rights-of-way. “If you don’t do anything,
Lay admonished, “you’ll have holes in your city
budget and in your streets.”

Look at current costs

To undertake a cost-based rights-of-way ap-
proach, Cannady recommended that franchisers
“take a look at what the current costs are to any

utility — electric, water or gas — operating in your -

streets” and value the land that is being used for
rights-of-way and the portion accessed by utilities.

Lay also recommended studying state law to de-

termine if rights-of-way are governed on the state
level. He said that Section 253 of the 1996 act “‘gives
you more leeway than state law.” Lay claimed that
most telephony providers do not want communities to
do a cost-based approach to rights-of-way because
they would like to simply pay 4 percent of gross rev-
enue fees to every single community and “avoid
30,000 different cost-based approaches.” He said new
providers also “think local governments will not actu-
ally do a cost-based model and let industry just pay
the 4 percent fee.” Indeed, Lay contended, “there are
costs that local governments won’t even think about”
that should be included as part of rights-of-way costs.
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He advised local officials *'to not assume that the fee
is a small number.”

Transfers

“There’s no federal statute that defines the
scope of local authority for transfers,” said
Stephanie Phillips, a lawyer with the Washington,
D.C., law firm of Arnold and Porter, in a session on
the lessons learned from cable transfers.

She said the 1992 Cable Act “addresses what
local governments can do in the renewal process in
which there are detailed federal statutes establish-
ing standards and steps to be taken — but this is not
the case in the context of transfers.” Cable opera-
tors have contended that franchisers may only con-
sider the financial, technical and legal qualifications
of the operator in a franchise transfer, she said.

Phillips argued that “the legislative history of the
Cable Act would support that local governments do
have the authority to raise compliance and service is-
sues.” She recommended that franchisers include “a side
letter or full agreement that would prevent waiving any
rights in the transfer process.” Phillips claimed that “FCC
Form 394 contains several questions relating to services
and the impact of the transfer on rates” and that 1992 act
conferees “conternplated that local governments could
request additional information related to services and
rates.” She added, “it’s quite appropriate for local gov-
emments to ask additional questions ... so the community
has an idea of what will happen in the future.” With
many MSOs such as AT&T raising expectations about
new service bundling, “it’s only appropriate that a lo-
cal government ask for more substance behind the
promises,” Phillips said.

Marlin Blizinsky, assistant project manager for
the King County, Wash., I-Net project, reminded
conference attendees that localities can insist on a
local ordinance or provision in their franchises that
could require a local review of a transfer.

“A transfer is a good time to get certain issues
resolved,” Phillips recommended, although “in
many cases it is quite difficult to resolve all matters
within the 120-day timetable” set by the Communi-
cations Act to complete transfers.

Blizinsky recommended that there “is often a dif-
ference in expectations between cable companies and
local governments” in the transfer process.
Franchisers, he said, “often want to deal with past bad
acts of the incumbent operator and the local franchise
authority sees the transfer as a last opportunity to take
care of these problems.” However, he said, cable op-
erators tell him that they should not have to deal with
the problems of the previous operators.

“If Congress and the FCC wanted to give un-
limited authority to franchisers in transfers, they

(See NATOA, Page 8)
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would have done so,” said Celeste Vossmeyer, vice
president, government affairs for Charter Commu-
nications Inc. While she insisted that franchisers
must limit their transfer review to the financial,
technical and legal qualifications of the operator,
she encouraged local governments to tell Charter
upfront what the problems are with the current op-
erator it purchased. And, Vossmeyer told fran-
chisers, “don’t wait 90 days into the 120-day
process to inform [her] of a problem.”

Should franchisers expect to take care of out-
standing issues prior to signing a transfer? “It de-
pends on what the problem is,” Phillips said, “and
how far along the parties are in resolving the issue.’
For example, she said, specific customer service is-
sues might be resolved “while bigger issues such as
a failure to build an I-Net” may be difficult to re-
solve within 120 days.

Blizinsky said that local governments *“‘view the
transfer process as a time of leverage,” adding, “it’s
foolish to insist that every problem can be resolved
in the transfer process and it’s also foolish to not
have a plan to resolve these problems.”

1)

Comcast’s pledge

Even as Comcast Corp. continues to grow, the
company’s roots were “founded in a decentralized
philosophy that empowers the person who runs the
system in your community to make decisions,” de-
clared Comcast President Brian Roberts to a NATOA
audience. He pledged that franchisers should expect
that approach to remain the same. Also, Roberts said,
state-of-the-art technology “is only half the story” and

must be matched with “world-class service” to make
an effective broadband provider.

Steve Burke, Comcast’s president of cable op-
erations, said that the MSO will be doing over
1,000 transfers in the next year and told franchisers
that Comcast “remains committed to acting like a
small company.” There “is only one way to run a
successful cable system and that is by putting au-
thority in the local management team.”

Highlighting the great changes sweeping the
telecommunications industry, Burke said five years
ago cable was “an analog business delivering TV
signals; now, it is primarily a digital business ... and
instead of being a TV business, operators now pro-
vide a variety of services.” He claimed that “this is
just the beginning” with a *‘virtual cascade of new
products to follow.”

Burke informed franchisers that ““83 percent of its
subscribers are in rebuilt systems™ and the company
“is very well clustered.” He said that the MSO needs
big clusters to achieve economies of scale for market-
ing, implementing new technology and containing
costs. He reported that Comcast is rolling out new ser-
vices, including marketing digital services to 80 per-
cent of its subscribers. Burke also promised that “price
increases would be reasonable” and that, “clearly, we
see telephony as a part of our future” and speculated
that a joint venture with AT&T could be possible.

On the contentious open access issue, Burke
claimed that “there is open access and I hope it does
get worked out.” With one-third of cable systems
recently changing hands, Burke concluded that “this
is a difficult time [for franchisers] due to consolida-
tion, but in one year, most of these difficulties will
be behind us.” »

]
Renewals offer new beginning for cities, experts contend

Franchise renewals offer cities a new chance to
plan their telecommunciations infrastructure, ac-
cording to franchise experts in a session at the
NATOA annual conference in Atlanta, Ga.

Skip Munster, director of the Telecommunica-
tions Management Division for Fairfax County,
Va., examined the “thinking process™ that shaped
Fairfax’s recent renewal of Media General Cable’s
franchise. Munster admonished conference attend-
ees “to take the renewal process seriously because it
presents an opportunity to plan what your com-
munity’s infrastructure will be in 10 to 15 years”
from *“an economic development, education devel-
opment and government efficiency” perspective.

Cox recently paid $5.400 per subscriber for Me-
dia General, Munster said, because it expects to
earn revenue “from a whole spectrum of services”
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and franchisers should treat the renewal process
from a similar perspective. “You should treat the
renewal not just as a cable service, but also from
the perspective of Internet service, high-speed
access and telephony.” Thus, he said, Fairfax cre-
ated an extensive model of what revenue, capital
expenditures, cash flows and the estimated future
value of the cable system to determine what the

- cable operator is capable of paying for. “If you

don’t know what the operator is capable of, it’s
pretty hard to know what to demand,” Munster
contended.

Also, he said, “if you’re not in the habit of ne-
gotiating renewals, get someone on your team who
does or you could be outgunned early by an oper-
ator’s corporate attorneys.”

(See Renewals, Page 9)
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In the ascertainment process, where community
needs and interests are defined, local governments
should “create a legal defense if you ever get to the
franchise denial point.,” Munster said, adding that
determining these needs *‘is the single most impor-
tant thing we did.” He said Fairfax’s renewal pro-
cess also included conducting:

« four focus groups;

* a compliance and compliant review of Media
General;

e an institution ascertainment;

¢ a technology study of what the county needs;

e a citizen telephone survey that included sur-
veying noncable subscribers about their cable and
telephony needs; and

* a test and inspection of Media General’s cable
system.

In addition, Fairfax met with the county’s con-
sumer protection commission about the renewal.

The rebuild process in the new franchise,
Munster said, required a hybrid fiber coaxial system
that would average 500 homes per node, required a
battery backup system for electronic components
and mandated a centralized monitoring system.

Munster also said subscriber feedback deter-
mined that they wanted more a la carte program
packages and alternative services such as telephony.
And, he contended, Fairfax’s renewal mandates
“audio leveling between channels, which requires
there to be a computer-controlled standard volume
level from channel to channel.”

The franchise mandates a four-year construction
schedule, Munster said, and its 15-year franchise

term is necessary because “it’s very clear that if you
want to stabilize rates, you have to give the cable op-
erator the time to recoup its investment.”” However, he
said, the franchise does contain "“a 10th anniversary
review” in which the county *‘can ascertain if Media
General has continued to meet its needs, and, if not. a
renewal can be triggered.” This provision does not ap-
ply if effective competition exists.

Munster also highlighted Fairfax’s performance
guarantees and remedies in the new franchise which,
he said, “improve remedies for customer violations.”
For example, “missed appointments, a failure to dis-
close price terms or a failure to respond to complaints
in a timely fashion could result in fines.” Munster in-
structed conference attendees that the threat to access
an operator’s $50,000 security fund is a strong incen-
tive to prevent them from committing violations. “It
looks bad to shareholders on the balance sheet that
this fund had to be accessed,” he said, and “is a very
interesting lever” over the cable operator.

“Document, document, document” if franchisers
want to make the renewal process easier, warned
Jeffrey Neidert, municipal cable coordinator for the
city of Brunswick, Ohio,

Neidert said his office did not have a policy to
document cable complaints in its highly publicized
renewal dispute with Cablevision Corp. (see June
1999 Monthly Bulletin, page 5). Also, he said, “be
sure to have all of your facts straight and be sure
you know what your community wants” in the re-
newal process. In retrospect, he added, one problem
in its fight with Cablevision was that “the city
council did not effectively go after the cable com-
pany” and fine the operator for violations in the ini-
tial franchise. b

-
Kennard, Sachs oppose cable access regulation

“If what you want is rapid broadband deploy-
ment. and local telephone competition, then I urge
you to allow cable’s high-speed Internet service to
develop free of government regulation,” declared
National Cable Television Association (NCTA)
President and Chief Executive Officer Robert Sachs
before an audience of local officials at the NATOA
annual convention in Atlanta.

The FCC also opposes further regulation of cable -

Intemnet access. Calling broadband *‘the most impor-
tant issue on our agenda today,” FCC Chairman Will-
iam Kennard told conference attendees that regulation
of cable Internet service would be premature.

NCTA opposes ‘forced access’

Sachs reminded local officials that NCTA and
NATOA *have stood shoulder-to-shoulder in fighting
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attempts by some multichannel video providers to
evade local franchise obligations.” These efforts have
included, he said, “a joint friend-of-the-court brief in
the City of Austin case where SBC sought to avoid
municipal regulations by offering video services
through its telephone affiliates.” And, “NATOA and
NCTA counsel appeared side-by-side in the federal
appeals court in Chicago seeking reversal of the
FCC’s ECI decision that created a loophole in the
definition of a ‘cable system.””

Addressing the regulation of new advanced ser-
vices such as high speed Internet and switched local
telephone services, Sachs asked local officials “to
consider whether government regulation of these new
and highly competitive consumer services is necessary
or appropriate as a matter of public policy.”

(See NATOA Speeches, Page 10)
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Sachs outlined some of the important policy im-
plications of forced access and discussed why it is
premature to impose rules on cable Internet access.
He contended that “cable modem service is still
very new” and “represents about 2.5 percent of the
domestic Internet access market.” Also, Sachs
claimed, “cable is by no means alone in providing
high-speed Internet access™ as “telephone compa-
nies. electric companies, fixed wireless and satellite
companies are rolling out high-speed Internet
services.”

For example, he said, “in the last six months,
the number of digital subscriber line (DSL) custom-
ers has doubled” and DSL “is expected to be avail-
able to more than 38 million U.S. homes.” AQOL’s
$1.5 billion investment in Direct-PC and MCI and
Sprint’s wireless cable systems also represent high-
speed access competition. he said.

OpenNET criticized

Sachs was critical of the OpenNET coalition
“launched by AOL and the incumbent local phone
monopolies,” claiming that “this campaign is not
about open access to Internet content, as the
OpenNET coalition has portrayed.” He questioned,
“Why are regional phone giants like Bell Atlantic,
SBC and U S West spending vast legal and political
capital to force cumbersome regulations on cable
operators, when at the same time the Bells are
building their own competing DSL facilities that are
not dependent on cable?”

The answer, Sachs contended, is that “local
phone monopolies would like to derail cable as the
only real competitor to local phone service.” In-
deed, he said, “when a cable system is rebuilt to
provide high-speed Internet services, it can easily
carry telephone traffic.” Thus, “what scares GTE
and the regional Bells is the threat of a competitor
using its facilities to provide voice, video and data.”

The only way GTE and the Bells “can maintain
their towering market share is to saddle cable op-
erators with cumbersome regulatory requirements
that slow the deployment of competitive high-speed
Internet service and telephony.” Having failed to
convince the FCC to adopt open access require-
ments. Sachs told local officials, “they want you to
do their bidding.”

Contrary to the claims of the OpenNET coali-
tion, Sachs said, “it is clear that competition and
customer choice are increasing, not decreasing” in
the Internet access market. He challenged local offi-
cials to “‘ask yourselves whether broadband deploy-
ment ... is more likely to result from competition
among cable and other broadband infrastructure
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providers, or from cumbersome government
regulation.”

Kennard: open access rules unnecessary

Kennard told the NATOA audience that federal
regulation of cable Internet service was unnecessary
at this time and would undermine the prospect of
having “multiple broadband pipes — cable, DSL,
broadband wireless, satellite. terrestrial broadcast
— in every home.” Thus, he contended, “that is
why I think the debate we are having today about
unbundling and access to the cable pipe is funda-
mentally different from the debates we had about
the telephone industry, when everybody knew that
we only had one wire for the foreseeable future.”

Characterizing the open access dispute as “a
transitional debate” because the broadband tech-
nologies and services are changing so rapidly,
Kennard said that “we should resist the urge to
regulate because I think that it is likely that the
market will sort this out.” He said that “there are
market incentives that will drive openness in the
broadband world” such as “the prospect of alterna-
tive pipes” serving consumers and “the culture of
the Internet that has grown up in this country.”

Regulation has costs

Also, Kennard contended, “we must recognize
that regulation has costs.” For example, he said, in
the process of writing nondiscriminatory open ac-
cess regulations, the commission would have to de-
fine what discrimination means, the terms and con-
ditions of access and pricing “that inevitably get
drawn into these issues of nondiscrimination.”
Regulators would have to create a pricing model,
Kennard claimed and “you have to have a means to
enforce them in a meaningful way.” This type of
regulatory regime would resemble the complex

. rules governing local telephony, he said, which
“would be less attractive than a market-based

solution.
“What I am hearing on this issue is a lot of
rhetoric that the sky is falling, but when I look out

~ in the marketplace and see only a million cable mo-

dem subscribers and about 200,000 DSL subscrib-
ers,” Kennard told local officials, “my first reaction
is to allow the marketplace to play out for a while

‘before we step in and start regulating.” D

E-mail us with

questions at

tube@thompson.com
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monopoly, but extend the cable model of a closed pro-
prietary network to broadband Internet services.” This
is occurring, they said, “at the very moment that new
technologies could free consumers from what the De-
partment of Justice has called one of the nation’s
‘most durable and powerful monopolies.””

The report found that “AT&T’s claim that it
will keep its cable network open by providing ‘one
click access’ to the Internet is utterly deceptive.” In
fact, the report said, AT&T’s subsidiary @Home “im-
poses significant restrictions on access,” including:

¢ discriminating against unaffiliated ISPs in the
price and quality of service because certain services
are precluded from being sold and consumers must
pay twice for access to unaffiliated ISPs — once to
AT&T/@Home and once to the ISP;

o controlling the boot screen that the subscriber
sees, “which creates the potential to steer customers”;
e controlling the network “confers an insur-
mountable information advantage on the cable sys-
tem operator for gathering consumer data and tar-

geting consumers”; and

¢ limiting the amount of streaming video that
could be downloaded by customers.

The report also documents how telephone com-
panies are attempting to close their networks for ad-
vanced services.

In addition, the study determined that “financial
analysts believe it would be economically viable to
deploy broadband as an open network,” especially
because open access would stimulate “more rapid
deployment of broadband services.”

The report concluded that open access “is the right
public policy” because it protects free expression. If
both telephone and cable networks insist that Internet
“distribution and content be linked,” the consumer
groups said, “we would end up with a choice of a very
few, private toll roads on which affiliated information
service providers get the best treatment.”

NCTA response

The National Cable Television Association
(NCTA) took issue with the consumer groups’ con-
clusions. “The study misrepresents marketplace
conditions as well as the negative impact that gov-
ernment regulation would have on broadband de-
ployment and consumers,” the NCTA contended.
“The facts are clear,” the trade group said. ““Cable’s
deployment of high-speed Internet has spurred com-
petition and decreased prices for consumers.”

“This debate is really about government regula-
tion of the Internet,” the NCTA claimed, adding that
“those who seek to advocate government regulation
— AOL, GTE and the regional Bells — seek to pro-
tect their own dominant market positions and elimi-
nate competition.” b

I
Playboy asks Supreme Court to affirm scramble ruling

Playboy Entertainment Group Inc. filed its brief
Oct. 4 with the U.S. Supreme Court, seeking to
have affirmed a lower court decision that struck
down a controversial federal provision requiring
certain programming to be “scrambled” so that chil-
dren could not accidentally view it.

In December 1998 a provision of the 1996 Tele—;

communications Act that requires cable operators to
scramble sexually explicit programming was de-
clared invalid by the U.S. District Court for Dela-
ware (see February 1999 Monthly Bulletin, page 8).
Playboy asked that court to invalidate the provision
on First Amendment grounds. In its place, the court
ordered that a less restrictive federal blocking pro-
vision be implemented.

District court ruling

Section 505 of the 1996 act added new language
to the Communications Act, requiring the scrambling
of sexually explicit adult programming in homes. In
its §505 rules, the cornmission limited the hours
during which sexually explicit programming may
be shown on unscrambled channels to so-called
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“safe-harbor hours,” prohibiting the transmission of
such programming on any adult channel between 6 a.m.
and 10 p.m. if it is not fully scrambled or blocked.

The commission defined “‘scramble” as “to rear-
range the content of the signal of the programming so
that the programming cannot be viewed or heard in an
understandable manner.” The government sought to
ensure that during the hours when children are likely
to be watching television, signal bleed cannot occur,
which is when a discernible video and/or audio ap-
pears on a cable customers’ television even though
they have not purchased the service.

Finding the scrambling provision unconstitu-

. tional, the district court said that, “Although §505 is

aimed at preventing signal bleed, a content-neutral
objective, the section applies only to signal bleed
occurring during the transmission of ‘sexually ex-
plicit adult programming or other programming that
is indecent.”” For example, the court noted, signal
bleed from the Disney Channel “does not come
within the purview of this statute.” Thus, the court
reasoned, “Congress’ targeting of signal bleed of

. (See Playboy, Page 12)
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(Continued from Page 11)

solely sexually explicit programming is a content-
based restriction.”

Also, the court rejected the Government’s argu-
ment that complete scrambling was necessary to pro-
tect the right of the individual to be left alone in the
privacy of his or her home. As an alternative to §505,
the court ruled that §504 of the Communications Act.
which allows subscribers to fully scramble or block
audio and video signals, is a more effective provision,
and is less restrictive of First Amendment rights.

Playboy brief

In its brief to the Supreme Court, Playboy said the
§505 restriction imposed “on Playboy’s speech vio-
lates the well-established principle that a governmen-
tal interest in preventing access by children to sexu-
ally-oriented material does not justify an unnecessar-
ily broad suppression of speech addressed to adults.”

Also, the programmer said, the government ig-
nores the technical distinctions between cable and
broadcast television, especially the impact of restrict-
ing programming in the 6 a.m. to 10 p.m. time period,
*‘a restriction on speech” that “is far greater for cable
television because it restricts entire networks, as

compared to that for broadcasting, where enforcement
affects only the scheduling of a particular program.”

“Because of the inherent vagueness of the inde-
cency standard, aggravated by the particular mandate
of Section 505, and the FCC’s steadfast refusal to
clarify the law,” Playboy contended to the Court,
“‘cable operators had no choice but to censor all of
Playboy’s programming during nonsafe harbor hours.”

Playboy also said the Court should conclude
that the government’s concern about the harms of
signal bleed are unfounded. Playboy’s program-
ming is rescrambled by cable operators, which re-
stricts access to the programmer’s channel to only
those who have paid for the service.

Playboy said, “‘a variety of nonregulatory means
are available to consumers to ensure that they do not
receive signal bleed” such as cable television convert-
ers with channel mapping features. In addition, Play-
boy said, many televisions and VCRs “already have
built-in child-lock circuitry that allows parents or oth-
ers to completely lock out the audio and video of any
channel, thereby preventing signal bleed.”

Playboy urged the Court to agree with the lower
court that Section 504 of the 1996 act “provides a
content-neutral alternative that is tailored to those
households that actually receive signal bleed.” D

Statement of Ownership, Management and Circulation

. Title of Pubiication: Multich Video C Guide

2. Publication No. 010-763 3. Filing Date: October 1. 1999

. Frequency of Issue: Monthly

W D N A

. Name and Address of Publisher, Editor, Managing Editor:

(b) John Dettling, 1725 K St. N.W., Suite 700, Washington, DC 20006
(c) Barbara Magill, 1725 K St. N.W., Suite 700. Washington, OC 20006

11. Known Bondholders, Mortgages, and other Security Holders: None

13. Publicauon Title: Multichannel Video Comphance Guide
14. Issue Date for Circulation Data Below: October 1999
15. Extent and Nature of Clrculation

A. Total No. of Copies Printed (Net press run)
8. Paid and/or Requested Circulation:
1. Paid/Requested Outside-County
Mail Subscriptions Stated on Form 3541,
(including advertiser's proat and exchange copies)
2. Paid In-County Subscriptions
(including advertiser's proof and exchange copies)
3. Sales through dealers and carners,
street vendors, counter saias, and other
non-USPS paid distribution
4. Other Classes Mailed Through the USPS
. Total Paid and/or Requested Circulation (Sum of 15b. (1), (2), (3). and (4))
. Free Distribution by Maii
(Samples, Complimentary, and Other Frae)
Free Distribution Outside the Mail (Camiers and Other Means)
. Total Free Distribution (Sum of D and E)
. Total Distribution (Sum of C and F)
. Copies not Distributed
. Total (Sum of 15g. times 100)
. Percent Paid and/or Requested Circulation (15¢. divided by 15g. times 100)

. Publicaton of Statement of Ownership

»e - TOmMmMm OO

—_

§. No. of Issues Published Annually: 12
. Compiete Mailing Address of Known Office of Publicaton: 1725 K St. N.W., Suite 700, Washington, DC 20006
. Complete Maiiing Address of Headquarters of General Business Offices of the Publisher: 1725 K St. N.W., Suite 700, Washington, DC 20006

(a) Daphne Musselwhite, 1725 K St. N.W., Suite 700, Washington, DC 20006

10. Owner: Thompson Publishing Group, Inc., Richard E. Thompson, 1725 K St. N.W., Suite 700, Washington, DC 20006

12. Tax Status (For compietion by nonprofit organizations authorized to mail at special rates). None

Publication required. Will be printed in the November 1999 issue of this publiication.
17. I cerity that the statements made by me above are correct and complete. Jobn Dettling, Editor.

6. Annual Subscription Price: $347.00

Average No. Copies Each
issue During Preceding

Actual No. Copies of Single
Issue Published Nearest to

12 Months Filing Date
1,592 1,500
739 657
0 [+]
[] 0
[+] 0
739 657
22 22
0 1]
22 22
761 679
831 821
1592 1500
97% 97%

12 soessessssm—

Muaitichannel Video Compliance Guide November 1999



Building Cable's Big Pipe

media-@entral

1 Af S

%‘. Building Cable's Big Pipe

Cable operators are in the midst of completing billion-dollar,
two-way rebuilds over the next two years. Once the
construction is completed, the stage will be set for all manner
of new interactive video, voice and high-speed data services.
The pay off, operators hope, will be to generate new revenue
streams from new technologies.

By Jim Barthold

It's always been cable's technological manifest destiny. Build a bigger and better cable
system and sell more services to consumers.

As cable heads toward the millenium, today's construction fervor is being ignited by the
prospect of potentially lucrative interactive video, high-speed data and telephony services.

But there's one added element to the mix: AT&T Corp. Now an equal partner in cable’'s MSO
fratemnity, the giant telco's arrival has lent a sense of urgency and, frankly, confusion to the
industry's 1999 goals.

By acquiring Tele-Communications Inc. and partnering with a bevy of others for local
telephony services, the telecommunications giant refocused and, potentially skewed, cable's
course.

As a result, operators agree on only one thing: the nearly complete hybrid fiber coax (HFC)
networks will handle whatever services are to come; it's just a matter of prioritizing.

Brian Roberts, president of Comcast Corp., acknowledges that cable is a "bandwidth king"
with the opportunity to offer digital video, voice and data, although not necessarily in that
order.

"This industry is going to be a serious player in telephony," he predicted, neatly sidestepping
how his company will deliver it.

But, he emphasized, that's the long-range, not short-range target.

"You have to step back and say: "Where are we headed?™ he explained.

The answer, he said, is straight ahead - and fast - with digital deployments.

"We feel the digital box is where we want to étep the hardest on the pedal,” said Roberts.
Others throughout the industry shared that viewpoint. The lack of certified, interoperable
OpenCable digital set-tops or point of deployment (POD) modules this year won't stop the
industry from pushing out proprietary products'to the farthest reaches of networks that will
be about 60% two-way complete by year-end.

Tony Werner, TCI's executive VP-engineering and technical operations, is a long-time
believer in digital deployments. AT&T's presence only strengthens that resolve.

"Our objective is to get digital out as widely as we possibly can," he said.

Wermner said that TCI had upgraded about 20% of its systems to two-way at the end of last
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year, with more than a million digital subscribers already on board. An accelerated effort this
year will push that number closer to 60%, he said.

"We are very bullish on the dense WDM (wave division multiplexing) and we're continuing
that with high speed,"” he said.

DWDM puts more equipment in the hub and less in the nodes, making it a less expensive
architecture to put in place. :

Digital will mark its full-scale presence for the first time at Time Warner Cable this year, as
the MSO deploys volumes of Scientific-Atlanta Inc. Explorer 2000 set-tops.

"We'll launch it with broadcast services, but once we've got those under our belt and are
operationally comfortable with those, it's just a matter of installing more equipment at the
headend to add more services," said Jim Chiddix, Time Warner Cable's CTO.

Time Warner will have about 85% of its plant upgraded to two-way by year's end, providing
a nice platform on which to implement interactive services, Chiddix said.

"Digital has come on much more slowly than first projected,” he explained, discounting the
seemingly rapid pace at which operators are now deploying it. "What we've learned over the
last 10 years is that cable has a massive infrastructure and even after the technology is at
hand to do new things with it, it takes years to move that into the marketplace."

Thus, what seems slow is fast, he said.

"It will take years for the new services that are now at hand to be available ubiquitously and
to find out all new ways to market them and to work out business relationships that surround
content and so forth, but we're launched. We've departed on that trip and, in hindsight, it will
come rapidly; from a weekly magazine's perspective it will come very slowly," he said.

To be ubiquitous means to be interoperable, an OpenCable goal that has, to date, not been
realized by the industry's two leading vendors, General Instrument Corp. and
Scientific-Atlanta, who have yet to fully share their access control secrets as required under
the Harmony agreement. This, at least indirectly, led MediaOne Group to a box order that
uses a Digital Video Broadcast (DVB) open access scheme provided by Royal Philips
Electronics NV of the Netherlands.

Through this order the MSO is "trying to get global scale into this box.and break the back of
proprietary” systems that are slowing full-scale roll-outs and retail opportunities, said Bud
Wonsiewicz, MediaOne's SVP/CTO. ;

While OpenCable remains the end game, and this order fits into its overall scheme, it is
important to open up a multi-vendor environment so operators can "select the best piece of
consumer electronics to work on our network," Wonsiewicz said. The goal, he added, is to
"embrace OpenCable and bring in DVB multi-access."

MediaOne expects to have 70% of its plant upgraded to two-way by the end of the year,
Wonsiewicz added. o

Another MSO taking dead aim on the new services available via upgraded networks is
Bresnan Communications Co. Ltd.

"HFC has definitely made a difference to how possible everything is," explained Gary

Mclintosh, VP-engineering, who said Bresnan is developing "inter-city networks" that link
systems and consolidate operations.
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Bresnan, like other MSOs, is heavily deploying 750 MHz networks, while toying with some
860 MHz product.

"We really don't see a large reason for going to 860," McIntosh said, noting that today's
gallium arsenide (GaAs) technologies leverage the capabilities of 750. This, though, could
change.

"It's almost getting to the stage where (860) might be an offer too good to refuse, but it might
be a qualified 860," he explained. "The central part of the network might be 860, but we
might qualify levels at the taps for particular types of services."

Those services would certainly include high-speed data, via proprietary and, the operators
hope, interoperable Data Over Cable Service Interface Specifications (DOCSIS)-certified
modems this year.

"There are no shortcuts" when it comes to using HFC networks for data, McIntosh warned.
"Don't try to save a few pennies by trying to squeeze the last thing out of your design or out
of your laser by splitting too many times."

Data delivery offers a plethora of opportunities, not the least of which is enhanced electronic
commerce, said Comcast's Roberts.

"I strongly believe it can become another new business for companies like Comcast,” he
predicted, pointing to the MSO's success with shopping channel QVC as evidence that
consumers will buy over-the-air.

"At Comcast, we are clearly focused on this new revenue opportunity," he said.

Standardized, interoperable, portable modems will greatly enhance that opportunity. Among
other things, they can be sold at retail and take the cost off the operator's books. Also,
original equipment manufacturers (OEMs) will be more willing to stuff cable modems into
their computers, obviating the need for MSO home installation.

While MediaOne will continue to roll our proprietary modems, "we're definitely committed
to DOCSIS," said Wonsiewicz, echoing the sentiments of operators such as Mark Coblitz,
Comcast's VP-strategic planning, who added, "The goal is to transition to DOCSIS as fast as
we can.”

Comcast, he said, plans to install between 1,200 and 1,300 cable modems a week, a range \/
that fits nicely with other MSO's goals.

The final network use will be telephony. AT&T will start in 10 markets late this year with

TCI and its MSO partners, including Time Warner and Bresnan, using traditional

switched-circuit telephone over HFC networks then changing to Internet Protocol (IP)

packetized delivery, standardized through PacketCable, probably in 2000.

Quality of service (QoS) is a key feature of DOCSIS 1.1 cable modems.

"We have to do that to have commercial-grade IP telephony," said Chiddix.

"Our biggest thing this year is to get the markets prepared for it,” added Werner, who said

that IP telephony is a "someday" proposition for TCI, which will trial the service later this

year. -

Werner said hq does not use the term "circuit switched" to differentiate how traditional
telephony services work over HFC networks versus IP.
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"Circuit switched means you're switching the calls at a switch some place, which everybody's
going to do whether it's IP or it's other," he said. :

Instead, he uses the term "constant bit rate.”

"Constant bit rate means it's still over cable, but instead of sending it in packets, you're TDM
(time division multiplexing) and you've got a constant bit rate for yours that's interleaved
with others.

If you're doing straight voice it's very efficient because they talk and, if you're doing it on
data and voice, the IP is there. But it's still digital all the way to the home," he said.

Whatever it's called, traditional telephony over HFC has been very successful for MSOs,
particularly Cox Communications Inc., Cablevision Systems Corp. and MediaOne.

"We've got a really good product with telephony right now," said Wonsiewicz. "Our systems
have amazing unlimited capacity for voice."

That capacity could even be used a little further out for personal communications services
(PCS). Cox uses PCS in Southern California with mixed results while Bresnan recently
signed up with WirelessNorth LP, a cellular provider to use the MSO's lines in Duluth, Minn.

"We came along with a large amount of spectrum and we could give it to them very easily,"
said McIntosh.

Bresnan segments its markets into "business nodes” that run off larger, residential nodes.

"In areas where we have opportunities for more advanced data, we will break out from the
residential node location and acquire some fibers that have been set aside and create another
node, either adjacent to the residential node," he explained. "Or we will extend from the
residential node closer to the business area."

This gives the operator deep two-way bandwidth for business users and providers, like
WirelessNorth.

"We came along with a large amount of spectrum and we could give it to them very easily
without worrying about them grabbing all the residential (bandwidth), so we could be extra
generous to them on both the forward and reverse spectrum,” said McIntosh.

Bresnan is out in front on PCS as other operators concentrate on the more traditional voice
and data services. )

"We've done some trials here with it and we're not doing anything of substance on the PCS
side over the cable," said Werner. "It doesn't mean that we can't. It doesn't mean that we
won't. It's just not on our radar screens."”

AT&T might change that.

"That's a fast growing unit and it's one of AT&T's keys and we don't want to telescope what
we're up to," said an AT&T source who particularly likes an Ericsson-developed pico
(smaller than micro) point of presence technology for wireless PCS.

"They've made a tiny little wireless cellular tower ... that looks like a line amplifier in a -
cable plant," the source said. It would be "really neat for a cable operator to use Ericsson

'pico’ POPs and do the backhaul of the transport for those wireless services like PCS using

those same frequencies as are being used to service @Home and Road Runner.
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"The antenna would be out on the pole. It would literally look like a line amp," the source
said, cautioning, "I'm not asserting here that AT&T's going to do it, although you can infer

that if you want."

The system, the source added, "is not rocket science. It's off-the-shelf equipment but now
that we have the cable and so do others, that's a very obvious, very good play and I think it
bodes very well for the future of us and for other people.”

(February 22, 1999)
More Cable World

[
Search | Contact Us | Home

Copvright 1999 Intertec Publishing Corporation, A PRIMEDIA Company

http://www.cableworld.comv/articles/news99/1999022212 . htr

7/11/2000 5:08 PN\




Attachment Z
3rd Affidavit of Michael R. Dunn

Before the

FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Amendment of Rules
and Policies Governing
Pole Attachments

CS Docket No.: 97-98

PETITION FOR RECONSIDERATION

Dated: June 16, 2000

439185.3

Submitted by:

Alabama Power Company

Georgia Power Company

Gulf Power Company

Mississippi Power Company

Savannah Electric and Power Company
Southern Company Services, Inc.

J. Russell Campbell

Andrew W. Tunnell

Jennifer M. Buettner

Balch & Bingham LLP

1710 6th Avenue North
Birmingham, Alabama 35203



I

V.

4391853

TABLE OF CONTENTS

Introduction . ... .. ...
A The Pole Attachment World Priorto 1996 .. ........... .. ... . ...
B. The 1996 ACt . . . ... .. L
C. Guif Power |l . . .
D. Gulf Power Il . ... ... . . . .

The Commission Must Abandon Cable Friendly Notions of
Simplicity and Reasonable Rate Regulation .. .......... ... ... ........

Just Compensation Differs From Rate Regulation . ......................

The Cable Rate Fails to Provide the Constitutionality Required
Fulland PerfectPrice . . ... ......... e

A. The Cable Rate Fails to Allow Recovery of AllCosts. . .............

1. The Cable Rate Fails to Allow an Appropriate
Recovery for Unusable Space. . . ........................

2. The Cable Rate Fails to Take Into Account
All Appropriate FERC Accounts. ........................

3. The Commission’s Presumptions Concerning
Pole Height and Usabte Space Do Not Square
With the Realities of the Utility industry ........... ... ... ..

B.  The Cable Rate Should, at a Minimum, Be Based Upon
Current Forward Looking ReplacementCosts. .. .................

1. Use of Embedded Cost Does Not Provide Just Compensation .
2. The Replacement Cost Proxy . . . . ... ..

APCO'’s Replacement Cost Price Reveals the Deficiencies
inthe Cable Rate . ......... ... .. . . . . .. . .

15

15




VI. The Conduit Rate Is Flawed . ... .. i e et e et e e e e
VIl Arbitrary and Capricious . ............ i e
CONCIUSION . . . o e e e e e e e e e e

439185.3



SUMMARY

Southern Company seeks reconsideration of the Commission’s Order in The Matter
of Amendment of Rules and Policies Governing Pole Attachments, CS Docket No., 97-98,
___FCC Red ____, FCC 00-116 (Released April 3, 2000) (the “Order’). Southern
Company challenges the Order’s inexplicable refusal to recognize the taking of.its private
property and the numerous court orders entitling it to constitutionally adequate just
compensation for the taking.

The Commission relied heavily upon legistative history of the Pole Attachment Act
as it existed prior to 1996 (“the 1978 Act”). The Commission also justified its rules and
policies by continued reference to a Supreme Court interpretation of the 1978 Actin FCC
v. Florida Power Corporation, 480 U.S. 245, 107 S. Ct. 1107 (1987). The Commission
failed to recognize, however, that the world of pole attachments has changed drastically
since the FPC case. In 1996, Congress transformed the pole attachment world from one
involving regulation of voluntary access to a regime of imposed occupation (“the 1996
Act”).

The 1996 Act has been judicially reviewed three time§_.’ Each court stated
unequivocally that the mandatory access provision found in § 224(f) of the 1996 Act effects
a per se physical taking of the utilities’ private property. Under the Fifth Amendment of the
United States Constitution, when private property is taken, just compensation must be paid.

The Commission has ignored this constitutional mandate, failing to even mention in the

' See Gulf Power Co. v. United States of America, 998 F. Supp. 1386 (N.D. Fla. 1998);
affirmed 187 F.3d 1324 (11th Cir. 1999) (“Gulf Power I'), Gulf Power v. Federal
Communication Comm’n, 208 F.3d 1263 (11th Cir. 2000) (“Gulf Power IT").
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Order any of the Gulf Power decisions or the constitutional requirement of just
compensation.

When mandatory access was thrust upon the utilities at the behest of cable and
telecommunication companies, it brought with it a new target for the Commission. The old
target was reasonable rate regulation. The new target is constitutionally adequate just
compensation - i.e., a full and perfect price for the property taken. Getting “close enough”
is no longer acceptable. Nevertheless, the Commission has sacrificed accuracy by
steadfastly adhering to irrelevant notions of expediency and simplicity. Once private
property is taken, the Constitution does not permit such a sacrifice - not even for cable
television companies.

For these reasons, the rules and policies set forth in the Order are unreasonable
and unconstitutional in the following respects:

(1)  The Cable Rate fails to impose upon cable companies an
obligation to pay their fair share of the costs for unusable pole space;

(2) The Cable Rate is based upon historical costs instead of
current or forward-looking costs;

(3) The Cable Rate fails to allow the utilities to recover all
appropriate costs for building and maintaining their networks;

(4)  Several of the presumptions underlying the Cable Rate are
erroneous and fail to reflect the realities of the utility industry; and

(6) The Conduit Rate fails to reflect the realities of the utility
industry and is wholly unreasonable.

The Commission should reconsider the Order and abandon its cable friendly
posture. It is time for the Commission to heed Gulf Power | and Gulf Power Il and move

toward constitutionally required just compensation.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

in the Matter of

CS Docket No.: 97-98
Amendment of Rules
and Policies Governing
Pole Attachments

PETITION FOR RECONSIDERATION

Southern Company Services, Inc., through its attorneys, and on behaif of Alabama
Power Company, Georgia Power Company, Gulf Power Company, Mississippi Power
Company, and Savannah Electric and Power Company (collectively, “Southern Company”),
and pursuant to Section 1.429 of the Commission’s rules, 47 C.F.R. § 1.429, files this
Petition for Reconsideration (“Petition”), concerning the Commission’s Order in The Matter
of Amendments of Rules and Policies Governing Pole Attachments, CS Docket No. 97-98,
____FCCRcd ____, FCC 00-116 (Released April 3, 2000) (the “Order").? The Order
addresses issues first raised in Amendmént of Rules and Policies Governing Pole
Attachments, Notice of Proposed Rulemaking, CS Docket No. 97-98, 12 FCC Rcd 7448

(1997). Southern Company, along with séveral other utilities, participated in the subject

2 The Order was published in the Federal Register on May 17, 2000.
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proceeding by filing both Comments (docketed June 27, 1997) and Reply Comments
(docketed August 11, 1997).3
I Introduction

A. The Pole Attachment World Prior to 1996

The 1978 Act authorized the FCC to regulate rates charged to cable television
providers for the use of poles owned by utilities. As the legislative history indicates, one
of the purposes of the Act was to foster the deployment and growth of cable television
through fow pole attachment rates. See S. Rep. No. 95-580, 95th Cong., 1st Sess. 18
(1977) (“The formula, developed in 1978, gives cable companies a more favorable rate
for attachment than other telecommunications service providers. The beneficial rate to
cable companies was established to spur the growth of the cable industry, which in 1978
was in its infancy.”) Congress ensured that the rates would be artificially low by allocating
the costs of the affected poles solely on the basis of “usable space” and placing on the
utility 100% of the cost for “unusable space” that is necessary to support that other portion
of the pole. See 47 U.S.C. § 224(d). In implementing the rate, the FCC further ensured
that the rates were kept artificially low by holding that the rates were to be based only upon
utilities’ historical, embedded costs (as oppésed to using more current or forward-looking,
replacement costs).

Utilities generally objected to havihg their customers subsidize cable expansion

through undeniably “favorable” or “beneficial” rates. Ultilities complained that the favorable

* Qther participating utilities included Tampa Electric Company, Carolina Power & Light -
Company, Florida Power Corporation, Entergy, Virginia Electric and Power Company, and
Pacific Gas and Electric Company.
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formula failed to reflect allocation of the total cost of constructing, providing and
maintaining utility poles.

In the mid 1980's, Florida Power Corporation (“FPC”) voiced its objections by
challenging the favorable rate as effecting an unconstitutional taking of its private property
pursuant to the Fifth Amendment. The Eleventh Circuit agreed with that position, hoiding
that the 1978 Act committed a taking and failed to provide just compensation, in part due
to separation of powers concerns. See generally Florida Power Corp. v. FCC, 772 F.2d
1537 (11th Cir. 1985). Upon review, the Supreme Court reversed that decision, holding
that no taking had occurred because the utilities had voluntarily allowed the attachments.

FPC, 480 U.S. at 250-54. Since there was no taking, constitutional just compensation
analysis did not apply. Thus, the rates for the attachments were reviewed under the more
flexible notions of reasonable rate regulation and passed muster. The FPC court
cautioned, however, that should Congress in the future mandate access, a taking may
occur, invoking the more stringent standards of the Fifth Amendment. 480 U.S. at 251 n.
6.

B. The 1996 Act

In response to continued pressure by cable service providers, Congress again
generously accommodated that induétry with its 1996 Amendments to the 1978 Act. The

1996 Amendments for the first time forced bole owners to grant attachment access to third

parties. 47 U.S.C. § 224(f)(1). Congress required utilities to provide space to every cable
company that desires to dse any pole, duct; conduit or right-of-way owned by a utility. In

addition, the same right of forced access was also provided to attachments of
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telecommunications carriers. Utilities, therefore, were stripped of their right to exclude
others from their private property.

Congress also provided for a new rate provision for telecommunications carriers and
cable companies that also provide telecommunications services. Specifically, Congress
held that the Telecom Rate should reflect an allocation not only for the usable space they
occupied, but also for the supporting unusable space. 47 U.S.C. § 224(e)(2). Congress
declared that the Commission “shall . . . recognize that the entire pole, duct, conduit, or
right-of-way other than the usable space is of equal benefit to all entities attaching to the
pole and therefore apportion the cost of the space other than the usable space equally
among all such attachments”. House Report No. 104-205 at 92 (emphasis added). Yet,
Congress left in place the pre-existing “favorable” or “beneficial” rates for cable companies
that provided “solely” cable service. 47 U.S.C. § 224(d).*

C. Gulf Power |

Shortly after its enactment, APCO and other utilities challenged the 1996 Act in the

Northern District of Florida. Gulf Power v. United States, 998 F. Supp. 1386, 1390 (N.D.

¢ Cable operators openly acknowiedge the favorable treatment they have received from
Congress and the FCC. See, e.g., AT&T-Annual Report & SEC Filings: Form 10-K at
www.att.com/ir/see/10k/10k - 000327 .html, pp. 28-29. (“The favorable pole attachment
rates afforded cabie operators under federal law can be increased by utility companies
owning the poles during a five year phase-in period beginning in 2001, if the cable operator
provides telecommunications service, as well as cable service, overits plant. The FCC has
clarified that a cable operator’s provision of internet service does not affect the favorable
pole rates.”) (emphasis added). The Fifth Amendment does not contempiate “favorable”
rates for the taking entity. See, e.g., Edmund Realty Co. v. Walmer Bldg. Co., 123 F.2d
54, 56 (8th Cir. 1941) (“any rule that so limits the damages in such case as that the result
will be in fact less than just compensation for the injury suffered falls short of the
constitutional measure.”); United States v. Virginia Electric and Power Company, 365 U.S.
624, 636, 81 S. Ct. 784, 792 (1961) (“The value of the easement must be neither
enhanced nor diminished by the special need which the Government had for it.”)
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Fla. 1998). The utility plaintiffs claimed that the 1996 Amendments effected a per se
physical taking of their private property triggering the requirement of just compensation.
The lawsuit also alleged that the 1996 Act was facially infirm in that it violated separation
. of powers concerns by entrusting just compensation determinations to an administrative
agency instead of the courts. /d. The utility plaintiffs did not believe Congress or the
Commission should be involved in making just compensation determinations.

The district court ruled against APCO and the other plaintiff utilities. While the Court
acknowledged that the utilities’ property indeed had been taken for purposes of the Fifth
Amendment, the Court determined that any complaint about the amount of compensation
was not ripe for review. /d. at 1395, 1397-98. Given the potential for judicial review, the
Court also held that the FCC could initially determine the compensation due for the taking.
Id. at 1397-98.

Although pleased that a court had recognized the taking of their private property and
right to just compensation, APCO and the other utility plaintiffs appealed the district court’s
separation of powers ruling to the Eleventh Circuit Court of Appeals.® A three-judge panel
agreed that the mandatory access provision in the 1996 Act effe_gted a per se taking of
private property. Gulf Power, 187 F.3d at 1329. Nevertheless, like the district court, the
Eleventh Circuit found the compensation arguments unripe for review and affirmed the

lower court’s separation of powers ruling. /d. at 1338.°

> The Commission and the United States Justice Department also appealed, challenging
the district court’s finding that the mandatory access provision effected a taking entitling
the utility plaintiffs to just compensation.

¢ During the course of those proceedings, the Department of Justice, on behalf of the
Commission and the federal government, informed the Court that utilities who believe that
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D. Gulf Power Il

On February 6, 1998, the Commission promulgated regulations implementing its
authority under the 1996 Act. See Report and Order, 13 F.C.C.R. 6777, 1998 WL 46987.
In the Report and Order, the Commission (1) interpreted the mandatory access provision
to require utilities to give Internet service providers access to their poles as a cable service;
(2) interpreted the 1996 Act to apply to wireless telephone equipment; (3) determined that
the 1996 Act precludes utilities from receiving rent for overlashed wires; and (4) interpreted
the 1996 Act to prohibit utilities from receiving additional rent for dark fiber. See id. at
6795-96; 6798-99; 6807; 6810.

Southern Company and several other utilities challenged the Commission Report
and Order before the Eleventh Circuit in Gulf Power Il. Among other findings against the
Commission, the Court in Gulf Power Il reiterated the holding in Gulf Power | that the
mandatory access provision effected a per se physical taking of utility private property.
Gulf Power Co. v. United States, 208 F.3d 1263, 1272 (11" Cir. 2000) (request for reh'g
pending). The Court again made clear that the taking of utility property triggered a
constitutional right to just compensation. /d. However, like the Court in Gulf Power I, the
Court viewed as unripe any discussion about the appropriate level of compensation. /d.

at 12737

just compensation exceeds the statutory rate(s) should, in the first instance, charge what
the utility believes to be appropriate. Letter from Alisa B. Klein (DOJ attorney) to Thomas
K. Kahn (Clerk, United States Court of Appeals for the Eleventh Circuit) of 2/26/39. That
charge would then be reviewed by the Commission with the right to judicial review of any
Commission determination.

7 In a recent ruling in Cavalier Telephone, LLC v. Virginia Electric and Power Company,
File No. PA 99-005, the Commission refused to follow the mandates of Guif Power I/
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1. The Commission Must Abandon Cable Friendly Notions of Simplicity and
Reasonable Rate Requlation.

In light of the drastically changed circumstances brought about by the decisions in
Gulf Power | and I, the Commission’s Cable and Conduit Rates miss the mark. The Cable
and Conduit Rates fail to adequately compensate the utilities for their private property
which has been taken for the benefit of cable companies. The Commission seerhs to have
ignored the changed circumstances, instead relying upon two fundamentally flawed
assumptions.

First, the Commission relies extensively upon legislative history indicating that with
regard to pole attachment rates Congress was concerned with “regulatory complexity,
opting for a simple plan requiring a minimum of staff, paperwork and procedures and the
avoidance of a large-scale ratemaking proceeding.” Order, § 7. What the Commission
fails to recognize, however, is that Congress’ “simple plan” was forever jettisoned when
Congress decided to leave the world of “ratemaking” and enter the worid of strict
constitutional just compensation by taking the private property of the utilities at the behest
of cable and telecommunications companies. As such, the Commission’s reliance on
legislative history concerning the “simple plan” reflected by the 1978 Act is ill-founded.

The Commission aiso emphasized tﬁe Supreme Court’s holding in Florida Power

Corp. v. FCC that its embedded cost methodology was not unreasonable or confiscatory.

stating that the case was subject to “further litigation.” /d. at §] 7. While the DOJ/FCC, the
National Cable Television Association, and WorldCom, Inc., have asked the Court to
reconsider its ruling in Gulf Power I, Gulf Power | is stare decisis and binding precedent
on the Commission. Gulf Power I, 208 F.3d at 1272 (citing Cargill v. Turpin, 120 F.3d
1366, 1386 (11th Cir. 1997)). Whatever relief may be given in Gulf Power Il pursuant to
the pending motions will not change the ruling in Gulf Power I, namely that utilities’ private
property has been taken and just compensation must be provided for that taking.
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While the Supreme Court in FPC did refuse to find the FCC's rules unconstitutional, it
cautioned that it would be a different day if “the FCC in a future case required utilities, over
objection, to enter into, review, or refrain from terminating pole attachments agreements.”
480 U.S. 245, 251-252, n.6 (1987). That different day is upon us. Consequently, any
approval the FPC Court gave to a 1978 embedded cost rate methodology, is wholly
inapplicable to the constitutional just compensation analysis required under the 1996 Act.
If it were otherwise, the FPC Court would never have mentioned the potentially different
result a Congressional or Commission mandate would bring. The Court instead would
have simply stated, whether it is a taking or not, the rate provides just compensation.
M. Just Compensation Differs From Rate Regulation

The FPC Court cautioned against mandated access because constitutional just
compensation is a vastly different concept than rate regulation.

In United States v. Miller, the U.S. Supreme Court defined just compensation to
mean “the full and perfect equivalent in money of the property taken.” 317 U.S. 369, 373
(1942) (citing Monongahela Navigation Co. v. United States, 148 U.S. 312, 326 (1893));
see also Olson v. United States, 292 U.S. 256, 254-55 (1934) (stating that the government
may not appropriate private property unless the “full and exact equivalent for it be returned
to the owner”); see Almota v. Farmers Elevator & Warehouse Co. v. United States, 409
U.S. 470, 471 (1973) (just compensatioh equals the full monetary equivalent of the
property taken). That full and perfect price is to be determined at the time of the taking.

Olson v. United States, 292 U.S. 246, 255 (1934). The just compensation standard is
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much higher than the “reasonableness” analysis applied in rate regulation cases that
merely seeks to determine if the rate is so low as to be confiscatory.
The distinction between compensation standards and rate reguiation was best
explained by Judge Tjoflat in the City Gas case. Consolidated Gas Co. of Fla. v. City Gas
Co. of Fla., 912 F.2d 1262, 1314-16 (11" Cir. 1990), vacated by City Gas Co. of Fla. v.
Consolidated Gas Co. of Fla., 111 S. Ct. 1300 (1991). In that case, Judge Tjoflat
explained that once a taking occurs, once the element of compulsion enters the equation,
the court applies a more rigorous standard for just compensation than the broad zone of
reasonableness applicable to rate regulation. /d. at 1314, n.52 (dissenting opinion). He
went on to state that:
Of course, the just compensation price established by the court
under the present facts must satisfy a more stringent standard
that the standard that applies to rates set by a regulatory
agency.

Id. at 1319.

it is a different day. The world has changed. Gone are simplicity and rate
reguiation. The change in focus from regulation to full and perfect value means the
Commission must abandon notions of reasonable rate regulqtﬁion and move toward
constitutionally adequate just compensation. That distinction is critical and must not be
ignored.

V. The Cable Rate Fails to Provide The Constitutionally Required Full and Perfect
Price

Southern Company believes that the Commission is constitutionally required to

abandon a cost-based approach altogether and search for the full and perfect price for the
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property which has been taken. With the proliferation of modern technology and the
explosive demand for linear corridors, many unregulated sales of similar facilities are taking
place. Unlike an incremental pole by pole cost-based approach, those willing seller/willing
buyer sales reflect the value of getting from point A to point B - i.e., the value of the
“corridor” or “system.”

However, if Southern Company is to be somehow limited to an incremental cost-
based methodology as set forth in the 1996 Act, that methodology must be implemented
in a fashion that moves much closer to that full and perfect price. The current Cable and
Conduit Rates are not even close.

The Cable Rate fails to provide the constitutionally required full and perfect vaiue
because, among other deficiencies discussed below, it fails to allow for the recovery of
significant costs the utilities incur in building and maintaining the networks to which the
cable companies have forced access. In particular, it does not require the cable corﬁpany
to pay for the portion of the unusable space necessary to support its attachments. The
Commission also admits that its methodology does not allow for the recovery of all
“appropriate” costs incﬁrred by the pole owners as reflected in F EBC accounts. See, e.g.,
Order, 99 39, 59. Finally, the Commission’s emphasis on historical or embedded costs
instead of current or forward-looking costs is unreasonable. Thus, under all circumstances,

the Cable Rate violates the Fifth Amendment.
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A. The Cable Rate Fails to Allow Recovery of All Costs

1. The Cable Rate Fails to Allow an Appropriate Recovery for
Unusable Space.

In the 1996 Act, Congress recognized that the unusable space on a pole “is of equal
* benefit to all entities attaching to the pole.” House Report No. 104-204 (emphasis added).
This is a common sense recognition that the usable part of the pole is not suépended in
mid-air. The usable space is available for attachers to take only because of the unusable
space buried six feet in the ground and left empty in order to safely provide the usable
elevated corridor. in accordance with this recognition, Congress required that the Telecom
Rate must incorporate an allocation for unusable space based upon an “equal
apportionment” of that space. 47 U.S.C. § 224(e)(2).

While the Telecom Rate appropriately allows for the recovery of such an
apportionment of unusable space, the Cable Rate does not. Instead, the Cable Rate limits
recovery to an allocation based only upon the amount of usable space occupied without
taking into account that the unusable space equally supports all attachments on the pole.
Since the Cable Rate fails to allow for the recovery of these verifiable and legitimate costs
attributable to the taking, it will never provide for the “full and perfect” value of the affected
property. Cable companies impose the saﬁe costs in terms of unusable space as do
telecommunications companies and should pay their fair share.

To demonstrate that the Cable Rate’s failure to appropriately allow the recovery of
those costs results in a woefully inadequate attachment fee, Southern Company is
including in this filing the affidavit of Mr. R.E. Prater. In that affidavit, Mr. Prater, among

other things, determines that the Cable Rate for APCO only produces a rate of $6.50 on
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an annual basis using FY ‘98 data while the fully phased-in Telecom Rate produces a réte
of $21.07.8 with the only difference between these rates being that the latter rate contains
an allocation for unusable space while the former does not. This gross disparity between
the Cable Rate and Telecom Rate dramatically demonstrate that the Cable Rate does not
provide just compensation because it does not allow for the recovery of all costs

associated with the taking.®

2. The Cable Rate Fails to Take Into Account All Appropriate
FERC Accounts.

In addition, even if the Commission were correct in limiting the recovery of costs to
only an allocation for usable space (which it is not), the Commission refused to allow for
the recovery of all appropriate costs associated even with that woefully inadequate rate.
Southern Company (and the other electric utilities that filed in this proceeding) have
previously informed the Commission that at least the following costs booked in FERC
accounts should be recognized by the Cable Rate:

FERC Capital Accounts:
360 (Land and Land Rights)
365 (Overhead Conductors and Deviggs)

368 (Line Transformers)
389-399 (General Plant)

8 As noted above, just compensation is measured at the time of the taking. While rate
regulation principles may allow a phase-in of rights, constitutional rights cannot be so
parceled. Although the Telecom Rate is not at issue in this proceeding, this flaw again
illustrates how critical the distinction is between rate regulation concepts and constitutional
just compensation standards.

° Because the allocation for unusable space will never be $0 (Aff. of Mr. Prater), the Cable
Rate fails to provide just compensation in all circumstances, rendering the Order and 47
U.S.C. § 224(d) facially unconstitutional. See U.S. v. Salerno, 481 U.S. 739, 745 (1987).
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FERC O/M Accounts:
580 (Operation Supervision and Engineering)
583 (Overhead Line Expenses)
588 (Miscellaneous Distribution Expenses)
590 (Maintenance Supervision and Engineering)
593 (Maintenance of Overhead Lines)
598 (Miscellaneous Distribution Expense)

Where appropriate, Southern Company, along with others, recomménded fair
allocations.

The Commission rejected the utilities’ arguments, instead choosing to cling to cable
friendly notions of simplicity and conclusory statements by cable companies that the
evidence did not support a change. See, e.g., the Order at footnote 86 and associated text
(quoting cable and telecommunications commentators who admit that pole height is
increasing yet concluding that there is “no basis” for changing usable space presumptions).
For example, the Commission admits that including FERC Account 590 expenses in the
formula for determining utilities’ maintenance costs would result in a more “appropriate”
and “equitable” attachment charge. Yet, the Commission refuses to inciude these
amounts, choosing to do something inappropriate and inequitable, because doing what
is right and fair woulid be “too complex.” Orc(er, at 31,273, § 21. This admitted sacrifice of
more complete compensation for administrative convenience itself proves that the Cable
Rate does not fully compensate utilities for the taking they suffer from forced attachments.
United States v. Virginia Electric and Power Co., 365 U.S. 624, 631 (1961) (quoting United
States v. Commodities Trading Corp., 339 U.S. 121, 124 (1950)) (“The word ‘just’ in the

Firth Amendment evokes ideas of ‘fairness’ and ‘equity’.”). The constitution does not allow

such sacrifice - - even for cable companies.
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The refusal to recognize the other accounts listed above is equally as erroneous and
the Commission’s explanations for doing so are no better. The Cable Rate will never,
under any set of circumstances, achieve just and full compensation. An attachment fee
that leaves out expenses actually incurred by a utility that are directly attributable to the
function of building, operating, and maintaining the pole distribution networks to which
cable companies are attaching, is .not a “full and perfect equivalent in money of the
property taken.”

APCO and Southern Company urge the Commission to review the previous
comments concerning the appropriate FERC accounts and reconsider the Cable Rate.

3. The Commission’s Presumptions Concerning Pole Height and
Usable Space Do Not Square With the Realities of the Utility

Industry

In previous comments, Southern Company, along with many other utilities, put
overwhelming evidence before the Commission that the current presumptions concerning
pole height and usable space were erroneous. Additionally, the attached affidavit of R.E.
Prater shows that in 1998, the average pole height for new poles was 40.22 feet. Mr.
Prater also explains that 30 foot light poles are not applicable when considering cable
and/or telecommunications attachments. ‘When those poles are removed from the
calculation, the average pole height increaées to 41 feet.

The Commission’s current erroneous presumptions favor the Cable companies by
relying on pole height and usable space numbers that do not square with the realities of
the electric utility industry. The Commission has offered no reasoned explanation for

rejecting the utilities’ evidence and the Order shouid be reconsidered.
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B. The Cable Rate Should., at a Minimum, Be Based Upon Current
Forward Looking Replacement Costs.

1. Use of Embedded Cost Does Not Provide Just Compensation

Long-standing judicial precedent teaches that the use of embedded costs is not
appropriate in determining just compensation.

In most instances, just compensation is the “fair market” value of the affected
property. Miller v. United States, 317 U.S. 369, 374 (1942). That is, courts will look to
determine what a willing buyer and a willing seller would agree to as a price. /d. Market
value is not an appropriate measure of just compensation when the property’s value is too
difficult to determine or when it is rarely, if ever, sold on the market. United States v.
564.54 Acres of Land in Monroe and Pike Counties, Penn., 441 U.S. 506, 512 (1979)
(noting that public facilities such as roads or sewers are examples of properties for which
market value is difficult or impossible to determine); The Appraisal institute, The Appraisal
of Real Estate, 338 (11ed. 1996) (“Appraisal’). In these cases, courts apply other
measures of value to ensure the compensation meets the constitutional standard. United
States v. Toronto, Hamilton, & Buffalo Navigation Co., 338 U.S. 396, 403 (1949).

These various “market value” proxies include, without limitation: Replacement Cost,
Reproduction Cost, Income Approach, and Substitute Facilities Doctrine. 8 Nichols on
Eminent Domain, §§ 14A.01-14A.09.

Among the various alternatives, however, the “original cost of the property is
generally rejected as a past measure that is unreliable in determining a current fair market

value.” 8A Nichols § 20.01; see also United States v. Toronto, Hamilton, & Buffalo
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Navigation Co., 338 U.S. 396, 403 (1949) (discussed above). Yet, this least favored
“original” cost - or embedded cost - methodology remains the basis of the Cable Rate.
The embedded cost approach is disfavored for a reason. The Court in U.S. v.
Toronto explained that “original cost is well termed ‘the false standard of the past,’ where,
as here, present market value in no way reflects that cost.” Toronto, 338 U.S. at 403
(citations omitted). Here, measuring the value of a pole system on the basis of original
cost will not achieve just compensation, or anything remotely close thereto. The cost of
materials, labor, easements, pilacement, etc. is far greater today than it was at the time the
system was constructed. The market value of the pole system is far greater than the
historical cost of the system. Demand for the utility corridors has increased dramatically
over the years and will continue to be a sought after property. The value of these linear
corridors in the modern technological era bears absolutely no relation to the original cost
of a single pole. The Commission has offered no reasonable explanation to the contrary.
Instead, even members of the Commission recognize that embedded or historic
costs do not advance Congress'’s goals in enacting the 1996 Act. One member of the
Commission explained that forward-looking, or replacement, cosf;»is the proper measure
on which to base the prices new entrants into the telecom market must pay to incumbents
to purchase unbundled elements of the incumbent's network. In a speech extolling the
procompetitive policy of the 1996 Act, then Commission Chairman Reed Hundt
championed the mandate that these prices must be based on “forward-looking costs.”

Reed Hundt, Speech before the FCC Business Development Associates, Antitrust
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Conference for Corporate General Counsels, 1996 FCC LEXIS 5935 (Oct. 22, 1996). Mr.

Hundt insisted that:

[tlo be pro-competition these ‘cost-based’ prices must be
based on forward-looking cost. When the incumbent in a
competitive market contemplates expanding or rebuilding or
selling or generating a retail price for a customer using its
network, it is forward-looking cost that it considers: thus only
forward-looking cost gives the new entrant the same
opportunities from the existing network that the incumbent
gets.

Indeed, sound business decisions, by competitive and
monopolistic firms alike, are based on forward-looking costs,
so it is in terms of forward-looking costs that the playing field
must be leveled.

Moreover, only prices based on forward-looking costs
can preventincentives for arbitrages retail prices become more
competitive. It's true that Congress gave entrants the right to
choose which unbundled elements to take from the incumbent.
And it's also true that the value of network elements can
fluctuate. But that is a policy problem only if the price for the
network elements is based on historic cost.

If the price the entrant must pay is economic user cost with
economic depreciation, based on forward-looking, or

replacement cost—i.e., reflects current market value—then the
incumbent doesn't get left holding the bag. it gets paid enough

to continue to invest in, to maintain, to operate, to profit

reasonably from, its network. Lease prices for elements based

on historic cost pricing do not provide such guarantees . . . ."
Id. This call for prices that are based on present-day costs refers to provisions of the same
Actin which the pole attachment statute is contained. Consistency demands that the same
pricing methodology be applied throughout the Act. Admittedly, the prospective attaching
entities are not the pole owners’ competitors in providing electric services, but the same
procompetitive concerns mandate forward-looking or replacement costs in this setting as

well.
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It would be patently unfair to conclude that the past value of property constitutes a
“full and perfect monetary equivalent” of the present value of the same property. No willing
seller would freely and voluntarily sell his property at the price he paid to obtain it. Rather,
he would sell it at the current, present-day price he could get for it in the market. Appraisal,
at 20-26. For this reason, a valuation method based on backward-looking, . historical,
embedded costs does not derive a fair and equitable award, and could never be the
measure of just compensation. Original cost would not make a property owner whole
because it is not a reflection of the value of the property at the time of the taking.

The Commission must adjust its thinking to come in line with the constitutionally
mandated realities of the 1996 Act. If a cost-based formula must be the tool the
Commission employs, it must be based on current or forward-looking replacement costs.

2. The Replacement Cost Proxy

As stated above, Southern Company does not believe a cost-based system will ever
achieve the full and perfect price for its property. However, if limited to a cost-based
framework, a current or forward-looking replacement cost methodology is a more
appropriate proxy.

Courts have also used the replacement cost valuation method to determine the
value of special purpose property. Massachusetts-American Water Co. v. Grafton Water
District, 631 N.E.2d 59, 61 (Mass. App. Ct. 1994)."° Water supply facilities were
considered special purpose property forwhich the condemnee in Massachusetts-American

was entitled to recover the amount necesséry to replace them. /d. The court justified its

1% Special purpose property is that which is used to provide a unique service and is not
regularly bought and sold.
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holding on the fact that there was no evidence of comparable sales, the property was used
for a unique purpose, and it was of a type not frequently bought and sold. /d. at 60, 61.
Similarly, it cannot be disputed that utility poles are special purpose property, and can be
accurately valued under the replacement cost methodology.

In its Local Competition Order, the Commission sided with cable companies to hold
that utilities were not automatically entitled to deny a request for access on the grounds
that its poles lacked the capacity to accommodate any more attachments. 11 FCC Rcd.
15,499, Y 1161-1164."" It based its holding on the fact that because a utility has the ability
to expand capacity for its own needé, § 224(f)(1) requires it to expand capacity to meet the
needs of attaching entities. /d. at  1162. According to the FCC, even if expanding
capacity means the utility must replace poles and add conduits, it must go to these costly
measures to satisfy its duty under the statute.

Although obviously designed to again benefit the cable companies, the
Commission’s erroneous interpretation of the Act actually provides additional support for
the utilities’ argument that replacement cost must be the basis of valuing the pole system.
if, as a result of the governmental taking, the utilities are requireq _to replace elements of
the system in order to satisfy their statutory duty, the Fifth Amendment demands it be
compensated according to the costs it expends in replacing these assets. Again, just
compensation requires the utilities receive the “the full and perfect equivalent in money of

the property taken.” United States v. Miller, 317 U.S. 369, 373 (1942).

"' The Commission’s cable friendly interpretation of the statute obviously ignores the safe
harbor provision in § 224(f)(2).
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V. APCO's Replacement Cost Price Reveals the Deficiencies in the Cable Rate

In Gulf Power | and Gulf Power I/, the Eleventh Circuit Court of Appeals told utilities
they were entitled to constitutionally adequate just compensation. 187 F.3d at 1329; 208
F.3d at 1272. During the proceedings in Gulf Power |, the Justice Department explained
to the Court in writing that utilities should determine what they feel is adequate
compensation. APCO has followed the Gulf Power | and Gulf Power Il decisions and the
Justice Department's recommendation and has arrived at an annual price for pole
attachments based upon a replacement cost methodology. As demonstrated in Mr.
Prater's affidavit, the annual attachment price for both cable and telecommunications
carriers using FY ‘98 data would be $38.80 per pole.

APCO'’s price, which only begins to move toward the just compensation to which it
is constitutionally entitled, is based on a gross pole investment price arising from the
replacement cost of the pole at current prices. APCQO’s methodology also includes all
proper FERC accounts. Finally, APCO’s methodology fully allocates the cost of both
usable and unusable space to all attaching entities - - including cable compénies.

Applying the Commission’s Cable Rate, APCO would receive only $6.50 per pole
onan annual basis. Yet, for a telecommunications attachment, applying the fully phased-in
Telecom Rate, APCO would receive $21.07. The gross disparity between the replacement
cost price and the Cable Rate (i.e. $32.30 'per pole) is telling. The Commission has fallen
well short of just compensation. The statutory difference between the Cable and Telecom
Rates to which APCO would be entitled uhder the Commission’s rules (i.e. $14.57) is

further proof that just compensation for cable attachments will not been received. The

439185.3 20



Commission should reconsider the Order, abandon its inapplicable notions of simplicity and
rate regulation, and move toward constitutional required just compensation.

VI. The Conduit Rate Is Flawed

For the reasons set forth in Southern Company’s previous comments and its reply
comments in this proceeding, the Conduit Rate is fundamentally flawed. The Commission
has offered no reasoned basis, supported by evidence, for its approach. The Commission
should reconsider the Conduit Rate.

VII. Arbitrary and Capricious

in its Order, the FCC acted arbitrarily in issuing a rule that rejects accuracy,
appropriateness, and equity in favor of simplicity. Absent any record evidence that the
Commission’s decision was the product of reasoned decision making, a reviewing court
will be forced to “undo its action.” Petroleum Communications, Inc. v. FCC, 22 F.3d 1164,
1172 (D.C. Cir.1994) (reversing an FCC rule because the court was “unpersuaded that the
Commission has given due weight to factors bearing sharply on the wisdom or fairess”
of its rule).

“Administrative convenience” is not a reasonable basis upon which the FCC may
justify a decision. See, e.g., Time Warner Entertainment Co. v. FCC, 56 F.3d 1561, 173-74
(D.C. Cir. 1995) (en banc) (setting aside FCC rule because agency acted arbitrarily and
capriciously in relying on “administrative burden” to justify its decision where there was no
evidence of a burden and the rule afforded regulated entities no viable way to recover their
costs); lllinois Public Television Ass’nv. FCC, 117 F.3d 555, 565 (D.C. Cir. 1997), clarified

in, 123 F.3d 693 (D.C. Cir. 1997) (setting aside an arbitrarily and capriciously made FCC
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rule because its “administrative convenience” rationale was unsupported and because the
rule sacrificed equal treatment of regulated entities for convenience).
Conclusion
For the foregoing reasons, the Commission should reconsider the Order so as to
prevent the unconstitutional taking of Southern Company'’s property and to otherwise bring

the Order into compliance with applicable legal requirements.
Respectfully submitted,

2 =

One of the Attorneys for Southern €ompany Services, Inc.

OF COUNSEL:

J. Russell Campbeli

Andrew W. Tunnell

Jennifer M. Buettner

Balch & Bingham LLP

P.O. Box 306

Birmingham, Alabama 35201
(205) 251-8100
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STATE OF GEORGIA

FULTON COUNTY
AFFIDAVIT OF HENRY J. WISE, MAI

Before me, personally appeared Henry J. Wise, who being known to me and deposes on
oath and states as follows: My name is Henry Joseph Wise. I am over the age of nineteen years.
All of the statements in this affidavit are true based upon my personal knowledge and based upon

information compiled for my ;gyiew in preparing this affidavit. This affidavit is submitted in

support of Gulf Power Company’s Resporise to Complaint in P.A. No. 00-004.
L BACKGROUND

This proceeding involves determining an appropriate charge for pole attachments by
cable companies to the overhead distribution facilities of Gulf Power Company (GULF).
It is my understanding that GULF is required by law to provide access to its facilities to
both cable companies and competitive local exchange carriers, or CLECs, that provide
wire-based services (collectively referred to as Jurisdictional Aftachers). In addition, it is
my understanding that judicial precedent establishes that GULF is entitled to just
compensation (market value) in return for that access. The purpose of my affidavit is to
make a determination of just compensation (market value) for that property using

standard appraisal techniques.
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The electric utilities’ system of poles and/or ducts constitute a corridor or network
whereby numerous discrete locations are joined together to provide a contihuous flow
between end points. The corridor is owned by the power company and shared by the
other companies that attach to the pole and/or duct, thus creating their own corridor or
network within a shared corridor or network. When GULF’s system of poles is seen this

way, other corridors come to mind that are also shared.

Railroads, public transi} systems, communication towers and others that have shared
corridors may be useful ésaco'i'hparable situations, or analogues, in this study. Frequently
in real estate appraisal when several pa;céis are combined into a larger parcel with an
increased usefulness over the individual parcels, an increment of value results which is

L A1)

called “assemblagevalue”, “plottage value” or “enhancement value”.
II. PRESENT INDUSTRY STRUCTURE

Electric power is available to users through investor owned companies, municipally
owned companies (MUNTI’s), and customer-owned Electric Membership Co-operatives
(EMCs). In five southeastern states (Georgia, Florida, North and South Carolina, and
Tennessee), there are 239 municipally-owned electric companies, 152 electric
cooperatives and 17 investor-owned power companies. These companies serve more

than 21.2 million residential customers. Investor-owned companies supply electricity to
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approximately 60 percent of these residential customers.! The generation of power is

-frequently separated from its distribution and provided by an industry cooperative or

trade association. While the investor-owned power companies are regulated by the state

public service commissions as to electric rates, the EMCs and MUNTI’s generally are not.

It is my understanding that pole attachments and duct/conduit sharing, once voluntary, is
now mandated by The Telecommunications Act of 1996. Pursuant to that Act and to the
implementing regulatiops of the Federal Communications Commission (FCC), if the
parties do not agree to a pole attachment rental rate, then the FCC assigns a formula for
computing the rental rate. One of the pf;bi;ems with the FCC approach from the point of
view of an appraiser considering market value is that the formula is an embedded cost
recovery formula that relies upon the uniform system of accounts established by the
Federal Energy Regulatory Commission (FERC) of the United States Department of
Energy. Even though they are not regulated, the MUNI’s and EMCs set pole attachment
rental rates following the lead of the larger investor owned companies, frequently with
the services of rate consulting companies. There is anecdotal evidence from interviews
as well as written legal or sta;e Public Service Commission (PSC) decisions that indicates
this lead-following stems from a fear of non-conformance with the FCC and the norm.
EMCs varying from this norm seem to believe that they may invite scrutiny and open

themselves to rate disputes with which they are ill-equipped to deal.

! Pritchett, Ball and Wise, Inc. based upon information contained in
www.eia.doe.gov/cneaf/electricity/esr/t14.txt downloaded May 5, 2000.
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While many co-ops seem to follow the FCC methodology, an EMC in Georgia aspires to
return to a system used in the 1950s and 1960s called “Share the Savings.” The working
of this system can be illustrated by the following. Assume a pole costs its owner $80 to
“set’”” or physically place in the ground. When the present cost basis to rent an attachment
is $12.50, there is a cost saving of $67.50 ($80 less $12.50 = $67.50), and the EMC seeks
to participate in this cost savings. Some alternatives to “Share the Savings” include a
percent of revenue or a share of profits. There is evidence that some state regulatory
authorities are ‘béginning “to” consider this concept. A Michigan PSC commissioner
recorded a dissenting opinion in 1997 to.fh.e. “artificially low attachment rate.” He stated
that the rate arrived upon was made “without considering the avoided cost, the actual cost

to an attaching party of constructing and operating its own poles.”

Electric utilities and the telephone companies each own and share poles and ducts. They
negotiate Joint Use Agreements to provide for a payment for the net use differential. It is
interesting to note that for the three agreements GULF negotiated with Bell South
Telecommunications, Inc., S;;rint-Florida, Incorporated and GTC, Inc., the annual rental
rate for an attachment varied from a low of $21.97/pole plus 100% of “make ready” and
45% of liability to a high of $58.84/pole. The rates varied with the different companies
based on the extent to which each of the companies wished to maintain parity in pole

ownership with the power company. The issues associated with parity included the cost

? Gary Miller, CEO, Greystone EMC, Douglasville; formerly known as Douglas County EMC.
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of /“make ready”, liability and other costs of ownership. These are rates that are not
directly regulated by any governmental agency, but these negotiations are by regulated
industries that have been historically rooted in embedded cost-based methodologies for
allocating the cost of the affected poles. It is also generally understood by the parties that
the right of access to the other party’s poles constitutes additional consideration above the
expressed rate. There is no such quid pro quo for attachments by the Jurisdictional
Attachers. The Joint Use Agreements constitute a move towards a negotiated rental rate
as contrasted to a regulat-ory rental rate.

- S

Research Process Limitations.

It is difficult to induce spokespeople for the local electric companies and telephone
companies to fully share information about their pole attachment and conduit rental rates
for several reasons. Many of them are locked in negotiations with each other for renewal
of these agreements and they are understandably reluctant to reveal sensitive information

and others expressed various legal concerns about sharing information with us.
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IIl. THE RAILROAD INDUSTRY LITERATURE

Of all the corridor users, railroads are one of the oldest, and the valuation of corridors and
rights of way for railroad users has a literature that may be useful for the current
discussion.’ It is also interesting that the railroads, now a mature industry, went through a
period of deregulation and rebirth in the 1970's and were treated with special accounting
techniques, (such as liquidation-value appraising) somewhat in the manner of special
costing methods for the o&mers of poles at the present. Some of the points of discussion

in the railroad appraisal literature are:

1. A “corridor assemblage factor” is a measure of value added to the Across The

Fence (ATF) valuation of land based on the extra costs of acquisition.*

2. “Assemblage” is defined as the combining of two or more parcels, usually but not

necessarily contiguous, into one ownership or use. See also plottage.’

*This discussion draws from George R. Karvel, “Public Utility Easements in Railroad Right-of-
ways,” The Appraisal Journal, January 1989; Clifford A. Zoll, MAI, ‘“Rail Corridor Markets and
Sale Factors,” The Appraisal Journal, October, 1991; and Frederick D. Miltenberger, MAI, “Rail
Right-of-Way Valuation,” The Appraisal Journal, January, 1992.

“The *across the fence method” is a means of estimating the price or value of land adjacent to or
“across the fence” from a railroad, pipeline, highway, or other corridor real estate; as
distinguished from valuing the right-of-way as a separate entity. Appraisal Institute, The
Dictionary of Real Estate Appraisal, Second Edition, page 5.

’Appraisal Institute, The Dictionary of Real Estate Appraisal, page 18.
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3. A corridor enhancement factor is a measure of the value observed upon sale, of an

existing corridor, compared to its ATF value.

4. Approaches to appraisal may include measures of value in use, net liquidation
value, ATF values, and value to private right-of-way users, and the selection is a

function of the appraiser's highest and best use analysis (H&BU).%’

5. Zoll researched ‘g;);ﬁ&dr'sales to compute an “acquisition factor,” or the ratio of
average per acre salé/purcflase pnce divided by average ATF per acre unit price.
For 12 sales where the motive was continued corridor use, he calculated an
average facfor of 1.52 with a low of 0.73 and a high ratio of 3.34. His work is

seen by some, notably Miltenberger, as evidence of “enhancement value.””

‘When the taking utility does not preclude partial operation of the railroad, the highest and best
use may be to sell the excess right of way to abutting owners, developers, or other users. The
valuation approach taken is then the Net Liquidation Approach, using ATF prices, with the value
of the easement indicated by the difference between before and after values.

"When the railroad can maintain undiminished operations, the H&BU may be as a
transportation-communications corridor. “The measures of value must be found in actual sales
or rental of existing corridors to other users.”

*One of the earliest citations for enhancement value was George R. Bettle, “Railway
Right-of-Way Use and Economic Value,” The Appraisal Joumnal, October, 1977.
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6. Miltenberger reviews his experience and reports corridor enhancement factors of

a. 1.93 (for a 1989 railroad sale of an agricultural right-of-way to a pipeline
company)

b. 3.8 (for a 1986 sale by a railroad to a power company in northeast Indiana)

c. with other examples of enhancement value where the ratio was not
calculated.

7. Rahn writes that the “enhancement factor” is also called the railroad factor,

synergisfn fécfo"r,‘ corridor factor, and continuity factor. He makes a case that it is
an inherent characteristic of a transportation corridor, much like size and location
and compares it to “plottage,” the increment of value created when two or more

sites are combined to produce greater utility.’

8. Rahn recounts the stories of a state that paid a plottage premium of 27% over the
ATF value to acquire a corridor for commuter rail use under normal market value
type conditions; and another purchase by that same state for a price 11% more

.

than the ATF value.'®

’Arthur G Rahn, “Notes and Issues” The Enhancement Factor in Transportation Corridor Sales and Appraisals”, The
Appraisal Journal, January 1999. For “Plottage” see Appraisal Institute, The Dictionary of Real Estate Appraisal,
3rd Edition, page 269.

'® Rahn, ibid.
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ANALOGUES

Besides the electric power industry, shared corridors are also used in
telecommunications, railroads, wireless transmission towers, cable television systems,
highway and tunnel systems, and mass transit systems. Many of these industries are
characterized by vigorous competition and service/product innovation. Active markets
exist where various kinds of tenants need to share a corridor to provide service at
minimal costs while a variety of facilities are available from which those tenants can
choose. Tenants include cable television, land-wire telephone, cellular telephone, PCS
telephone, sateliité,';‘fa'gél_'; and bfivate transmissions. Thus, the tenants provide the
demand, and the supply consists of poles, ducts, conduits, rooftop antennae, transmission
towers, rail and transit right-of-way, and others. We studies these industries and learned

the following:
Railroads

The Norfolk Southern and CSX operate on approximately three-fourths of the track in the
southeast, while the regional and local railroads (short lines) including switching and
terminal railroads operate on the remaining track. Buried cable and pole line companies
negotiate for use of these railroad rights-of-way parallel to the tracks. Gas pipelines and
water and sewer lines in addition to cable and aerial power lines negotiate for right-of-
way crossings. Numerous leases exist with widely varying terms, although rates are

stated generally in terms of rent per linear foot. These rates may range from $.08 to $.10
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per linear foot, say $475/mile in rural areas to $5.00 per linear foot or $26,400/mile in
more urbanized areas. The average distance between power poles is

250’, or 21 poles/mile. To the extent that use of the railroad right-of-way is directly
equivalent to power poles, the rent equivalency in a rural area at 21 poles/mile is $23/pole

and in an urban area it is $1,257/pole.

Norfolk Southern operates a reported 22,000 route miles.'!" Telecommunication and cable
companies lease rights-of-way along approximately one-third of these miles. Lease terms
run generally fr'orri'l‘Sntc;_iZb ieéfs with five-year to 10-year renewal options. Rates most
recently range from a low $.50 per-$1.00 ‘pe‘r. linear foot for rural land to a high of $10 per
linear foot in most desirable urban locations. A “typical” lease falls closer to the middle

of the range, closer to the $5 per linear foot described above.

One rail line prefers a one-time payment rather than servicing monthly rents and re-
negotiating leases periodically. The one-time payment is calculated at eight times annual
market rent. This multiple implies a 12.5 percent land rent rate, a rate that coincides with
a Florida rail line that leases sites for regeneration stations along a fiber optic line at 12.5

percent of the railroad’s land cost. =

'"Mick Moorman, Principal, Thoroughbred Technology and Communications, a company that
negotiations right-of-way for Norfolk and Southern Railroad; telephone conversation, June 1,

10
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Wireless Transmission Towers

Comcast Communications Inc. is a cable company that owns 231 cellular
communications towers. They have owned the towers for an extended period and most
towers are 10 to 35 years old. Comcast uses the towers to transmit their television signals
and markets excess space on the towers to other users. Attaching entities are usually
large users like Powertel Paging, but may be small local users like a taxicab operator or
any company that uses paging or wireless communications. The typical market range for
cell tower lease ré'téé"i;_'Sal,S"0.0' to $1,800 per month, or $18,000 to $21,600 annually.
This is for “typical” or standard t'owers,. tl;;)se not in dense urban areas or in very rural

areas. Lease rates can be up to $2,500 monthly if many users are vying for limited space.

While some towers have no other users interested in attaching to it, some towers have
several interested attaching entities. For example, Comcast is constructing larger
replacement towers to accommodate attaching entities. One existing tower is being
replaced at a cost of about $75,000. Comcast will spend about $60,000 and an attacher
will pay the balance, with some rent abatements on its lease rate for a few years. Lease
income will repay Comcast’s investment in about 3.5 years.- Comcast’s decision rule is to
recover all tower costs in 5 years or less. While the monthly dollar rate is not directly
comparable to the rate for pole and conduit attachments, the payback decision rule is a

reasonable analogue.

11
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This active, unregulated market is characterized by informed tenants. Most attachers,
(even small users like taxi companies) are aware that general market rates for attachments
fall in the $1,500 to $1,800 per month range. Rates for attaching entities are set based on
the tower company’s revenue-maximization goals, while acknowledging that a
competitive market exists for attaching entities. Maximum rent from the standpoint of
the attaching entities is a function of a) the number of alternative tower choices and b) the

cost to create their own tower, on which they may rent out space.

Airtouch Cellular énéinf known as Verizon Wireless) once owned towers but sold them
and is now a tenant on 150 towers. Tﬁ.e;‘ ’r.alttes are negotiated and depend on how much
equipment they need to install at a location, the population around the site, adequacy of
power back up, height of the site and height of the tower itself. They find numerous
alternatives in their markets and have even attached a telecommunications dish to a

house.

Skytel Pagers currently has 7,000 locations across the US and puts their receivers and
transmitters on roofs, towers:, water towers and church steeples. As they negotiate to
renew their leases they seek the lowest rate possible, and negotiate against a nationwide
data base of rental experience. Currently they are paying from $50 to $2,000 per month
per receiver and more for transmitters. One spokeswomen said that choosing locations
and setting rent is more art than science (which is similar to the position of most
bargainers in a free and open marketplace).

12
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Some attachers require only one tower, while others, such as a cellular telephone
company, need a series of towers or a “corridor” or “cluster.” The ‘“corridor user” is
generating demand for the consolidation of towers by assemblers. This may be a sign of
plottage or assemblage value being created by having several towers forming into a
network. Companies who are active in this are American Tower Company and Pinnacle

Tower Company.
Highway And Turinel Systems

There are many recent examples of sharing arrangements for transportation corridors.
Few of them are simple arrangements that suggest a pole attachment rental rate or even a
conduit rate per linear foot. Most are partnerships between a corridor owner and one or
more users, or even a “wholesaler” who will broker relationships with multiple users.
Sometimes rent is paid to the corridor owner, but often they also receive the benefit of
substantial communications facilities at little or no installation expense. These are
interesting analogues becaus'e they indicate that symbiotic relationships are possible,
demand is high for access rights for fast-evolving technology, and these partnership
relationships are freely negotiated in an open market. Recovery of investment costs is

seldom a relevant or adequate basis for rental rates. Many times the corridor owner does

not bear any marginal costs, yet they still strive for an income stream for their

13
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stakeholders to recognize the value created by the relationship. A few illustrations

follow.

Adesta Communications (former MFS Network Technologies) negotiated an agreement
with the New York State Throughway Authority (NYSTA) to use the NYSTA right-of-
way to install conduits for communications lines. This partnership agreement grants the
NYSTA (at no cost of installation) the shared use of the fiber optic communications
system for NYSTA’s own use, and provides a source of revenue from a participation in
the leasing revenues. “The NYSTA will get one third of the revenue Adesta collects from

leasing capacity on the communications system conduits.

For example, in 1999 Adesta signed a contract with Williams Communications to lease
capacity on a 542-mile line. An Adesta Communications company press release, which
was verified with NYSTA, states that $25.7 million was paid for the 20-year lease. This
equates to $1.285 million per year and $0.45 per linear foot per year. NYSTA’s
participation is approximately $0.15 per linear foot. The cost of the lines and equipment
was incurred by Adesta. Ad;:sta’s investment includes labor and capital in the system,

and it receives a two-thirds share of all leases it negotiates. -

According to a representative with the NYSTA, the agreement between Adesta and the

Authority was negotiated in 1995, at which time the demand for fiber optics was not as

14



276
277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296

297

high as it is today. Adesta is one of the pioneers in the area of sharing right-of-way,

communications lines, and sub-leasing profits with public entities.

At the inception of their “partnership” with Adesta, the NYSTA hired an economic
consulting firm to study the market on similar rates to assist it on a determination of
reasonable market rates to which they would to agree with Adesta. The Thruway
Authority’s perspective did not include cost-based rates, as it had no capital investment in
the project. NYSTA wanted a market rate that was sufficient for it to allow the potential
inconvenience and risk of having users on its right-of-way. NYSTA concluded that it
was not interested in “leasing” 'right;c;'t'-;;'ay for “just a share of the costs.” The
arrangement must be worth the expense of review and analysis of the deal, and worth the

risk of compromising one’s network.

Adesta Communications reports that it considers costs, payback periods, and rates of
return when determining its asking rates for space on conduits, but declined to divulge
any specific amounts due to the competitive nature of the industry. It also states in an
October 1998 press release ;hat “with fiber optic networks spreading throughout the
world at an unprecedented pace, rights-of-way and conduit capacity are becoming

precious commodities.”

Adesta has used this same concept in various parts of the country, including the Chicago
Transit Authority, Illinois Tollway Authority, Bay Area Rapid Transit (BART) in

15
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California, and numerous projects in Colorado. BART Telecommunications Revenue
Program project manager states that BART was operational for two years and that
“leasing conduit capacity has generated $2.3 million in annual recurring BART user fees
and $11.8 million in up-front payments.” Lodestar Towers, Inc. has worked out a deal
with the Florida Department of Transportation for exclusive use of right-of-way to build
towers. An April 8, 1999, press release by Adesta Communications states that it has
been contracted to build a high-speed network in Colorado, providing connectivity to
several “off right-of-way” locations for the Colorado DOT. This will augment the
available network' to" 1,200 miles, “representing a total potential value to MFSNT

(Adesta) of more than $150 million.”

It is interesting to note in the above illustrations that, as some of the constructors in the
corridors act as brokers between owners and users, one way to set mutually agreeable,
economically efficient rates is to institutionalize the use of these brokers or even to

privatize the process of corridor sharing.

Mass Transit Systems

There are several examples of freely negotiated corridor sharing arrangements for conduit
and ducts. The Metropolitan Atlanta Rapid Transit Authority (MARTA) recently entered
into two leases with MCI Telephone for about 28 miles of right-of-way. The term will be
for twenty years with two five-year options; the rental rate is $3.30 per foot in one of the

16
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leases and $3.92 in the other. MCI will enjoy rent abatement for the first year in
exchange for installing cable for MARTA. The rental rate resulted from a fequest for
proposals issued by MARTA when they discovered that they had one empty duct across
the system. MARTA also owns land that they have leased to tower operators. With an
area of about 200 to 300 square feet each, four sites bring between $25,000 and $30,000

annually from companies who erect the towers.

An article of note appearing in the May 29, 2000, issue of the “Atlanta
Joumal/Constitixtibii”’"fe'part's' " how pub}ic rights-of-way in various parts of the
metropolitan area are running out of spaéé. “’I‘his scarcity drives up rents. Because right-
of-way is so much in demand in urban areas, mass transit right-of-way is valuable to fiber
optics and telecommunications users. Among the transit systems we surveyed, conduit
with multiple inner ducts are laid throughout much of the heavy track system. The transit
systems make accommodation to the conduit lessee in return for inner duct use. Despite
this accommodation, rental rates per linear foot for cable are high within the most densely
populated urbanized area (36.40 per year per cable in one city). Rents per linear foot
decrease as one moves outw;lrd from the central core to $1.65 per linear foot as one

reaches the edge of urban development. =
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A REAL ESTATE APPRAISAL ANALYSIS

Valuations of real estate, whether for market value of the ownership interests or fair
market rental rate estimation typically use three independent but related approaches. The
Depreciated Replacement Cost Approach is based upon the concept that the value of an
interest in property tends to be limited to the value of the land (as determined by the Sales
Comparison Approach) plus the cost to replace the improvements, less accrued
depreciation, plus entrepréneurial profit. The Sales Comparison Approach compares the
property to recent transécti‘ons of simila;f iﬁterests in order to infer the motivations and
decision rules. The Income Capitalization Approach analyzes and quantifies the income
producing capabilities of the property interest in view of current economic conditions and
investor return requirements. As a final step, the value estimates from each of the
approaches are reconciled after considering how well they capture actual market activity
and the relative strengths and weaknesses of the data. We have observed and inferred
rental terms in a market comparison approach, estimated depreciated replacement costs as
a basis for rental and value,'and considered how (at least in some instances) investors
have negotiated the split of revenue streams in the sharing of these corridors. In all

approaches our purpose was to estimate the fair market rental rate.

18



358
359
360
361
362
363
364
36.5
366
367
368
369
370
37N
372
373
374
375

376

The Depreciated Replacement Cost

The formula I employed was as follows: Investment x Carrying Charge Rate x Pole
Space Allocation. The following determines the valuation of each of these components
based upon a depreciated replacement cost basis (as opposed to the FCC’s embedded cost

methodology).

A. Determining the ‘Amount of Investment

Real estate appraisal theory holds that buyer and seller (or tenant/landlord) would
consider the current replacement or reproduction cost in their decision making (as
opposed to historical costs). We have estimated the Replacement Costs based on current
cost experience of the client, as demonstrated in the Third Affidavit of Mr. Michael R.
Dunn. Similarly, land value is taken from client records. We would have preferred to
use current land market values, but they were not available, and the cost to appraise the
present market values for thevland would be prohibitive. Another complication is that
there is a substantial amount of land not owned by the power company but used under

terms of easements or other agreements.

19



377
378
379
380
38t
382
383
384
3?5
386
387
388
389
390
391
392
393
394

395

Consistent with appraisal theory, we have also assigned a 15% entrepreneurial incentive
to reflect that no improvements will be produced unless the source of capital sees a

reward for taking the risk.

According to accepted appraisal theory, market participants (including renters and
owners) consider actual experience-based depreciation more u.sefuI than accounting
conventions. Working from our estimate of Replacement Costs, we have used the
client’s expert study of economic depreciation of a pole to establish remaining economic
life and accrued depreci.atfon': " According to the study, the average service life of a pole
was concluded to be 32”years with an a.\}e'r.a.ge remaining life of 24 years, indicating an

average accrued total depreciation of 25 percent (1-24/32 = .25)."

Subtracting our estimate of Accrued Depreciation from Replacemént Cost New produces
our estimate of Depreciated Replacement Cost New. We then applied a Corridor
Enhancement Factor to recognize the aggregation value, or plottage effect, of combining
a series of single poles into a series that can conduct commerce between two points.

Referring to the railroad lite;amre, we determined that 2 30% enhancement factor is

appropriate. -

“See Third Affidavit of Mr. Michael R. Dunn.
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B. Carrying Charge Rate

The FCC methodology for determining rates for Jurisdictional Attachers includes a
component, referred to as the Carrying Charge Rate, which is applied against the
investment item in order to calculate an annual rent for the Jurisdictional Attacher. For
GULF, the FCC methodology produces a carrying charge rate of 33.945%. This
approved rate; includes - for depreciation, - administration, - for
maintenance,--fc;r taxes, and 7.757% for investor return.”® The only change that I
made to the FCC sanctic;ned carrying cliafée rate for GULF is to remove the accounting
based depreciation from the rate and to directly address accumulated economic
depreciation in the calculation of the depreciated replacement cost new. We replaced the
accounting depreciation with a lower rate (1.55%) indicated by Sinking Fund Factor
methodology. This sinking fund is the fraction of each dollar to be invested annually at
the approved return of 0.0757 sufficient to return one dollar of invested capital in the pole
over the 24 years remaining economic life of the pole. This is a more reasonable
assumption than to ignore the 'time value of money, which is the consequence of straight-

line depreciation used in accounting.

" Gulf Power Company Calculations using FERC Form No. 1 data utilizing FCC methodology as described in CC
Docket No. 86-212, Order No. FCC 87-1209, as of December 31, 1999.
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C. Pole Space Allocation

The FCC’s pole attachment rental rate formula presently approved by the FCC allocates
costs of installation and operation and maintenance based on the assumption that the
typical pole is a 37.5-foot tall pole. This 37.5-foot long pole is further assumed to have 6
feet below grade, an eighteen-foot clearance above the grade and thirteen and one half
feet of usable attachment space above that. The electric power lines are moun;ed near the
top of the pole. ‘-Thert.e-is a forty-inch safety zone below the power lines, leaving a
communication zone for‘.telecommunica.tié.r‘xs lines and television cable below the safety

zone. The Jurisdictional Attachers are assumed to occupy one foot of usable space.

As discussed in the Third Affidavit of Mr. Michael R. Dunn being filed
contemporaneously herewith, GULF does not use 37.5 foot poles, and the use of a 40-
foot distribution pole is much more representative of the typical pole used in GULF's
system. In addition, and also as discussed in Mr. Michael R. Dunn’s Affidavit, the
appropriate amount of usablé space to be used is 11.50 feet and includes 7.50 feet
allocated to Gulf Power 3.00 feet for an ILEC user, and 1.00 foot for the Jurisdictional
Attacher. Usable space occupies 28.75 percent of the pole (11.50 feet divided by 40.00
feet). A Jurisdictional Attacher occupies 2.50 percent of the space weighted by usable

space.
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435 The remaining 28.5 feet, or 71.25 percent of the pole, is considered unusable space that is

436 divided equally among attachers because, as recognized by Congress, the unusable space
437 on a pole “is of equal benefit to all entities attaching to the pole”.!* As shown in the
438 following, the total allocation to the Jurisdictional Attacher is the sum of the weighted
439 usable and weighted unusable, or 29.5 percent (rounded).
440 Allocation of Pole Space
441  Pole space allocations:
Pole height . 40.00
Usable Percent Unusable
Top and Power use e A e 7.50 7.50 65.22% 0.00
Safety zone s 333 .. 0.00 0.00% 333
Juris. Attachments 1.00 1.00 8.70% 0.00
ILEC 3.00 3.00 26.09% 0.00
Clearance 19.17 0.00 0.00% 19.17
Underground 6.00 0.00 0.00% 6.00
Total 40.00 11.50 100.00% 28.50
442
443 Cost Allocation - Jurisdictional Attachments:
444
~ 445 Percent Usable (a) 8.70%
446 Weighted Usable (b) 28.75%
447 Sub-Total © =a X b) 2.50%
448 Percent Unusable (d) . 37.88%
449 Weighted Unusable (e) 71.25%
450 Sub-Total (f=d X e) 26.99%
451 Total Cost Allocation © + f) 29.49%
452 Rounded — 29.5%
453

" House Conference Report No. 104-458, p.l. 104-104, at 206.
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Pole space allocations:

-OR- Usable Unusable Total Feet

Allocated

Juris. Attachments Feet 1.0 10.8 11.8

Total pole 40
Percent associated with Jurisdictional Attachers

29.5%

The example illustrated above can also be calculated by dividing the 28.5 feet of
unusable space by the average of 2.64 pole users (power company, ILEC and
Jurisdictional Attacheér) and assigning 10. 8 feet to each party (1/2.64 = 0.3787 times 28.5°

= 10.8” of unusable space per attacher) The Jurisdictional Attacher’s one foot is added

for a total of 11.8 feet of the 40-foot pole, or 29.5% of the total.

According to our calculations based on the costs incurred by the Gulf Power Company,
the market value of each of the poles as a part of the distribution network is $524.57,
recognizing accrued economic depreciation. Applying an appropriate carrying charge,
using the FCC methodology (modified to account for depreciation using a sinking fund
factor), the annual income l:equired to keep the system of poles in operation (to the
benefit of all users) is $141.95/year. Recognizing that_the Jurisdictional Attachers
(CLECs) are obligated to pay 29.5% of the total annual charge, the fair market annual
charge to the Jurisdictional Attachers is $41.87/pole, rounded to $42/pole. The

calculations are detailed in the following table:
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Depreciated Replacement Cost Approach

Replacement Cost Notes for line:
Pole Setting and Pole $ 467.84 1
Plus Entrepreneurial [ncentive 15% 70.18 2
Total Replacement Cost, New $ 538.02 3
Less: Depreciation
32-Yr. Economic Life 1.00 4
24 Yrs. Remain. Life 0.75 5
Depreciation 0.25 $ 134.50 6
Depreciated Cost $ 403.52 7
Enhancement Factor at 30% 1.30 8
Market Value Indicated by Depreciated Cost s 524.57 9

Add: Carrying Charge (FCC Telecom Methodology)

Administrative Element
Maintenance Element
Depreciation Element
Taxes Element

12
13

Return Element . 1.757% 14
Total Carrying Charge 33.945% 15
Less: Depreciation Element Toemetn o -8.435% 16
Plus: Sinking Fund Factor ) 33% 17
Adjusted Approved FCC ' e
Carrying Charge ’ - 27.06% 18
Indicated Gross Income S 141.95 19
Percent to Jurisdictional Attachers 9.50% 20
Rent to Jurisdictional Attachers M 41.87 21
Notes:

N

00N AW

Proper appraisal methodology is current replacement cost for a pole rather than historical cost. Data derived from
Third Affidavit of Michael R. Dunn. Cross arms are not included.

Private sector developers require economic return in excess of cost to undertake new projects. The appraiser
believes that 15% of direct cost is reasonable.

Total replacement cost, new, including developer’s retum.

Accrued Depreciation from Gulf Power Depreciation Study, Docket No. 970643.

Accrued depreciation estimated at 25% or $134.50

Depreciated replacement cost new of $403.52

Corridor literature indicates a synergistic effect; a system of poles that conduct commerce is more
valuable than a single unconnected pole.

10-15 Application of FCC approved Telecom rate methodology.

16
17

18

19

20

21

To replace accounting historical depreciation with appraisal economic depreciation.

Sinking Fund Factor is periodic payment to accumulate each dollar of the waning asset over its 24 year
remaining life at the approved “return element” rate.

Modified carrying charge rate.

Total income required to produce an adequate recovery of the asset plus a return on the invested
capital. This is the amount that must be generated annually by all attachers in order to preserve the
system,

See the discussion of the allocation in the section of the report titled “The Present Formula And Pole
Space Allocation System.”

Allocation of required annual income associated with the Jurisdictional Attachers.
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The Sales/Rental Comparison Approach.

Our review of the transactions for pole attachment rentals indicates that there are several
instances wherein a power company leased pole attachments to private companies
wherein the agreed to rate is in no way constrained by any regulatory agency. In each
case, attachments are billed at $40/pole/year (with a minimum charge of $200/year) when
leased for commercial purposes. For'example, Gulf Power leases space on seven poles to
the Frangista Beach Inn at an annuEfl charge of $40/pole/year, and they lease space on

nine poles to R: L. Singletary; Inc. for $40/pole/year.

The research we conducted was clear in one indication: when left unfettered by
government regulations, there exists a working, private enterprise market for analogues to
poles. This is evidenced by such markets as: 1) wireless transmission tower companies
agreements with state departments of transportation; 2) fiber optic companies and
departments of transportation; 3) wireless communications tower companies and paging
companies or other wireless users; 4) fiber optic communications companies and
municipalities.  These maricets share the same types of problems and the same

opportunities as the pole rental market.

Joint Use Agreements are agreements negotiated between power companies and
telephone companies. They provide evidence of an unregulated, working private market

(even among regulated enterprises). These are reciprocal agreements that recognize that
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the telephone company and the power company have a common interest in sharing poles
at an equitable rate, and that both have inventories of poles to share. Both parties
determine an “asking” lease rate for poles based on their costs and then negotiate to
arrive at rates. Since joint use agreements are not directly controlled by the FCC or
FERC regulations, the rate represents a move towards a negotiated rate, each party
negotiating in its own self-interest. It is important to recognize, however, that these
negotiations are by regulated industries and are rooted in an embedded cost methodology.
As we reported earlier, the GULF Joint Use Agreements range from $22/pole (plus
“make ready” costs and. shared lia;bility) to almost $59/pole. In other power companies

we interviewed the rates are between $257p61e and $40/pole.
In one interesting comparison cited earlier, MARTA charges an average rate of roughly
$2.50 per linear foot, or about $13,300 per mile. If poles are 250 feet apart there are

about 21 poles per mile and the rate could be converted to about $628 per pole.

The Income Capitalization Approach.

Some investors report negotiating deals where they can recover their costs over a
payback period of 3.5 to 5 years. Using our Cost of Replacement estimates from above
we computed cost-recovery-rental rates as indicated in the accompanying exhibit

“Income Appraisal Approach to Pole Rentals.”

27



568
569
570
571
572
573
574
575
576

s77
578

579.

580
581
582
583
584
585
586
587
588
589
590
591
592
593

594

595

596

597

598

599

Another way of looking at the revenue uses the “Share the Savings” method discussed
above. We tested this method using estimates of the present average rental rates for the
entire company and the results are also shown in the accompanying exhibit, “Income

Appraisal Approach to Pole Rentals.”

Income Appraisal Approach to Pole Rentals
Test of Pavback Decision Rule:

Depreciated Replacement Cost $524.57
Percent Allocated to Juris. Attachers: 29.5%

_Allocated To Attachers $154.75
Annual Rent/YTr if cost is recovered over payback period of:
3.0 Yrs. 3.5 Yrs. 4.0 Yrs. 5.0 Yrs.
Juris. Attachers $51.58 $ 44.21 $ 38.69 $30.95
Share the Savings
Share Savings
Cost Present Rate* Savings Proposed Rate
Juris. Att. $ 51.58 $ 461 $ 4697 $ 28.09

e Present rate is based on information provided by Third Affidavit of Michael R. Dunn.

We uncovered several instances of revenue sharing as the basis for a rental agreement.
Revenue sharing is an arrangement in which the user or the attaching entity (in appraisal
terms this is the “tenant” position) derives income from its use of the underlying
infrastructure (e.g., retail property in a shopping mall). The owner of the infrastructure
(the “landlord”) is compensated for the service by a share in the revenues generated or a
combination of a flat lease rate plus a percentage share of the revenue. This shared-

revenue income is the equivalent of percentage-rent or overage-rent frequently seen in
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retail space leases in traditional appraisal assignments. In the retail space market, under a
percentage rent lease, landlords receive a percentage of a retail store’s gross sales (or

restaurant’s gross receipts or theater receipts) in addition to the base rental income.

Although historically largely limited to the rental of retail properties, there is at least
some evidence that these arrangements are being used for the rental of communication
corridors. While the actual percentage of revenue shared may vary widely, our research
revealed specific rates negotiated in some agreements, ranging from 6% to 43%. Adesta
Communications is pa;lm“g ibrigmont Pgwer & Communications (City of Longmont,
Colorado) up to 6% of lease in'come on the city’s fiber optics lines as part of an
agreement to connect to, and extend, Longmont’s fiber communications system. Thisis a

discounted rate to Adesta Communications as part of a “partnership” in which Adesta

will construct additional fiber optics lines in the area.

Adesta Communications agreed to pay 33% of lease revenues to the NYSTA for use of
the thruway right-of-way for its fiber communications system. Lodestar Towers, Inc. is
paying an average rate of 43% to the Florida Department of Transportation for exclusive
use of its highway right-of-way. The higher percentages ihdicated by the two latter

examples include a return on the land use.
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CONCLUSIONS

There are active and competitive markets for corridors, clusters, or systems.

Prices are negotiated with consideration of costs, alternatives, and measures of

return on investment.
Investors are generally not satisfied with ONLY recovering their costs.

Parties will take advantage of regulatory constraints to obtain a least cost option if

they are not obligated by the market to bargain in good faith.

Whenever possible, rational users who aspire to attach to the poles of another,

will attempt to pay as little as possible. Stakeholders would expect no less.

The market range of ;;ole attachment rates based on non-regulated but embedded
cost recovery, as indicated by GULF’s Joint Use Agreements, is $22 to $59 per
pole per year. These numbers also reflect the quid pro quo consideration for
shared access plus the agreement to pay “make ready” costs and to share liability

for any claim arising from ownership of a pole.
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7. Using the approved FCC “carrying charge” rate, modified only to replace
accounting depreciation with economic depreciation, and applying that rate to our
estimate of replacement cost, the yearly rate, per pole attachment, for

Jurisdictional Attachers is about $42.

8. Considering a 3.5 year investment payback decision rule, the rental rate would be

about $44 for Jurisdictional Attachers.

9. Reconciling - these “indications we. conclude that a conservative fair range for
market rental rates for a pole attachment per year would be:
a. For Jurisdictional Attaching companies . . . . $40 -

$45/pole.

We believe that the strongest evidence of a single point estimate, which is based on the cost

approach, is $42/pole/year.

End of testimony.

/5

Henry J. Wise
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I, the undersigned, a Notary Public in and for said county, in said state,
hereby certify that Henry J. Wise, whose name is signed to the foregoing
Affidavit, who is known to me, and who did take an oath, acknowledged before
this day that, being informed of the contents of said instrument, he executed the

same voluntarily on the day the same bears date.

Subscribed and sworn to me this & day of KZZZQIMK 260

-
\

Notary Public

32



673

674

675

676

677

678

679

680

681

682

683

684

685

686

687

688

689

690

691

692

693

694

695

696

CERTIFICATION

I certify that, to the best of my knowledge and belief:

The statements of fact contained in this report are true and correct.

2. The reported analyses, opinions and conclusions are limited only by the reported assumptions and

limiting conditions, and are my personal, unbiased professional analyses, opinions and conclusions.

I 'have no present or prospective interest in the properties that are the subject of this report, and I have

no personal interest or bias with respect to the parties involved.

My compensation is not contingent upon the reporting of a predetermined value or direction in value
that favors the cause of the client, the amount of the value estimate, the attainment of a stipulated
result, or the occurrence of a subsequent event. The assignment was not based on a requested

minimum valuation, a specific valuation, or the approval of a loan.

My analyses, opinions, and conclusions were developed, and this report has been prepared, in
conformity with the Uniform Standards of Professional Appraisal Practice (USPAP) as promulgated
by the Appraisal Standards Board of The Appraisal Foundation.

Properties analyzed in this report are generic in scope, and no personal inspection is germane.

James H. Pritchett, MAI; James D. Vemnor, Ph. D., MAI; Allen R. Kolb, MAI; and Melanie Mueller
Latham are credited with providing significant professional assistance to the person signing this

report.
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8.

10.

Disclosure of the contents of this appraisal report is governed by the By-Laws and Regulations of the
Appraisal Institute. Neither all nor any part of the contents of this report, especially any conclusions
as to value, the identity of the appraisers or the firm with which they are connected, or any reference
to the Appraisal Institute shall be disseminated to the public through advertising media, news media,
sales media or any other public means of communication without the prior written consent and

approval of the undersigned.

This report may be reviewed by duly authorized representatives of the Appraisal Institute as a part of
peer review and/or compliance with the Institute’s Standards of Professional Practice or Code of

- e e 4 -

Ethics.

The Appraisal Institute conducts a voluntary program of continuing education for its designated
members. Members who meet the minimum standard of this program are awarded periodic
educational certifications. As of the date of this report, Henry J. Wise has completed the

requirements of the continuing education program of the Appraisal Institute.

P
Z/ki/j}/ﬁ/f//g 4/ w0

Z
Henry J. Wise, M

Senior Vice President

Georgia Certified Real Estate Appraiser # 000202
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