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GULF POWER COMPANY’S 
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OF COMMERCIAL AND FINANCIAL INFORMATION 

Gulf Power Company (“Gulf Power”) files this Motion for Confidential Treatment 

of Commercial and Financial Information pursuant to Sections 0.459 and 0.457 of the 

Commission’s Rules’ regarding requests that materials or information submitted to the 

Commission be withheld from public inspection.* Gulf Power respectfully requests the 

Commission to grant confidential treatment to certain information contained in the 
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above-referenced proceeding. As grounds therefor, Gulf Power states as follows: 

The exhibits to Gulf Power’s Answer contain commercial and financial information 

about Gulf Power’s operations and costs, including cost data used to calculate Gulf Power’s 

annual carrying charges and investment costs. This information about Gulf Power’s 

operating options, costs and practices is competitively sensitive, proprietary information as 
\ 

defined in Sections 0.459 and 0.457 of the Commission’s Rules and in the Freedom of 

Information Act’s (“FOIA’’) fourth exemption providing for nondisclosure of “commercial 

or financial information obtained from a person and privileged or confidential.” 5 U.S.C. 

9 552(b)(4). As such, it must be exempt from disclosure to anyone other than the 

Commission staff. 

Most of the confidential information is contained in Gulf Power’s FERC Form No. 

1 for the year ending December 3 1 1999. Gulf Power has asserted confidential treatment 

for it in that setting as well, and it is not currently available to the ~ u b l i c . ~  Public disclosure 

in this proceeding would compromise the confidential status the cost information is currently 

afforded. In addition, some of the confidential information supporting the replacement cost 

methodologies being submitted by Gulf Power is from its internal documents pertaining to 

’For a more detailed explanation of Gulf Power’s grounds for asserting confidential 
treatment, see Gulf Power’s April 28,2000 Letter to The Honorable David P. Boergers Secretary of 
the Federal Energy Regulatory Commission Requesting Confidential Treatment of FERC Form No. 
1 attached to this Motion for Confidential Treatment, as Attachment A to the Declaration of Ronnie 
R. Labrato. Gulf Power has also requested confidential treatment of this information from the 
Florida Public Service Commission (“FPSC”), see Attachment B to Declaration of Ronnie R. 
Labrato. 
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an economic depreciation study of its assets, an incremental cost of capital, and subaccounts 

that make up the FERC Form No. 1 accounts. 

The confidential information is being submitted pursuant to the complainants’ request 

and Section 1.14040’) of the Commission’s rules in the above-styled proceeding before the 

Commission. 47 C.F.R. 0 0.459(b)(2). 

The proprietary information and materials contained in certain exhibits to Gulf 

Power’s Answer provide commercial and financial data pertaining to Gulf Power’s sales, 

purchases and transmission of electricity and detailed, internal, commercially sensitive 

information about the Company’s operations and costs-information which Gulf Power 

would not voluntarily share with competitors, suppliers and key customers. 47 C.F.R. 5 

0.459(b)(3). Allowing public disclosure of all of this information would provide Gulf 

Power’s competitors with an “open book” on many of its sources of business and revenues, 

its capital expenditures, and its variable costs, which to a large extent, drive power sales and 

purchases in a competitive marketplace. Thus, information about Gulf Power’s operating 

options, costs and practices is extremely sensitive and should be afforded confidential status 

to avoid the anticompetitive behavior that could result from its disclosure. 

Moreover, some of the information contained in these exhibits could be commercially 

sensitive not only for Gulf Power, but also for its customers. Competitors and suppliers 

would have an inappropriate advantage if they were able to structure and price their services 

on the basis of Gulf Power’s or some other similarly situated company’s transactions, costs, 
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and operations, rather than on the basis of their own costs. (See Gulf Power’s Letter to 

FERC, Attachment A to Declaration of Ronnie R. Labrato). 

The confidential information and materials concern a service that is subject to 

competition because in the wake of deregulation of the electric utility industry most of Gulf 

Power’s competitors are non-traditional utilities that are not required to publically disclose 

information similar to that requested by the plaintiffs. 47 C.F.R. 0 0.459(b)(4). Gulf Power 

currently faces aggressive competition from power marketers, independent power producers, 

cooperative electric suppliers, and other utilities outside the state. Furthermore, in this 

rapidly changing, deregulated industry, Gulf Power faces great uncertainty as to who its 

actual competitors are and will become. This uncertainty makes the company’s cost data 

even more sensitive. 

Disclosure of the confidential information and materials to anyone other than the 

Commission staff would result in substantial competitive harm within the meaning of 47 

C.F.R. 6 0.459(b)(5), because it would force Gulf Power to operate in an environment in 

which its competitors would have detailed commercial and financial information about it, 

but it would not have the same commercial and financial information about most of its 

competitors. The disparity in infomation would make it virtually impossible for Gulf Power 

to compete as effectively as other market participants. Furthermore, competitors would be 

able to use Gulf Power’s privileged cost and operations information to engage in 

anticompetitive conduct. 
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Gulf Power has taken every possible measure to prevent unauthorized disclosure of 

the attached information and materials, including asserting its confidential and privileged 

status in every judicial proceeding, mandatory filing, and regulatory proceeding in which it 

has been faced with a request for this information. 47 C.F.R. 0 0.459(b)(6); (See, e.g., Gulf 

Power’s Letter to FERC, Attachment A; Gulf Power Company’s Letter to the FPSC, 

Attachment B). 

The information and materials in the exhibits to Gulf Power’s Answer are not 

currently available to the public. 47 C.F.R. 0 0.459(b)(7). Some of the attached data is 

contained in Gulf Power’s FERC Form No. 1 for the year ending December 3 1, 1999, and 

Gulf Power has requested confidential treatment for the information from FERC and the 

FPSC. Gulf Power’s current request for confidential treatment of this information has not 

been denied by FERC or the FPSC and is currently afforded privileged, confidential 

treatment by FERC and the FPSC. Public disclosure in this proceeding before the 

Commission would jeopardize and compromise Gulf Power’s critical need to protect this 

information from disclosure in the public realm. Furthermore, principles of comity counsel 

against inconsistent determinations in agency proceedings. See, e.g., Burzington Truck 

Lines, Inc. v. United States, 371 U.S. 156, 173 (1962). 

Because the information Gulf Power seeks to withhold from public disclosure is 

currently afforded confidential status, the Commission should grant Gulf Power’s request 

in this proceeding. 
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The competitively sensitive information and materials contained in the exhibits to 

Gulf Power’s Answer should retain their confidential status indefinitely because they are 

currently not subject to public disclosure and because public disclosure would harm Gulf 

Power’s business and operations. 47 C.F.R. 9 0.459(b)(8). 

Gulf Power has repeatedly sought confidential treatment of this information from 

FERC. 47 C.F.R. 8 0.459(b)(9); (see, e.g., Gulf Power’s Letter to FERC, Attachment A). 

In asserting its right to confidential treatment of this information, Gulf Power has 

consistently explained that because of the increasingly competitive electricity market, the 

availability of this cost information would provide other market participants with a 

competitive advantage over Gulf Power. The public availability of information about Gulf 

Power’s costs and operations would allow competing power suppliers to develop marketing 

strategies that target Gulf Power’s existing and potential power sales customers. However, 

Gulf Power would not have a similar advantage in being able to access its competitors’ cost 

information. Such a result would damage the competitive market and cause Gulf Power to 

suffer a severe competitive detriment. 

The information for which Gulf Power seeks confidential status meets the 

requirements of FOIA’s fourth exclusion to public disclosure of information filed with 

federal agencies. As explained above, it is “commercial or financial information obtained 

from a person and privileged or confidential.” 5 U.S.C. 9 552(b)(4). Federal case law 

reveals that the Commission properly grants confidential status to sensitive financial 
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information required by the government when disclosure of the information “is likely to 

cause substantial harm to the competitive position of the person from whom information was 

obtained.” Allnet Communication Services, Inc. v. FCC, 800 F. Supp. 984, 988 (D.D.C. 

1992) (citing and following National Parh  and Conservation Ass iz v. Morton, 498 F.2d 

765,770 (D.C. Cir. 1974)); see also Critical Mass Energy Project v. NRC, 973 F.2d 871, 

(D.C. Cir. 1992). According to Allnet, upon a challenge to nondisclosure, the party seeking 

proprietary treatment must present evidence of “actual competition and a likelihood of 

substantial competitive injury.” 800 F. Supp. at 988.4 The district court in Allnet held that 

the Commission correctly granted proprietary status to a system that enabled anyone with 

access to the information to estimate the company’s hture costs of providing services. Id. 

at 990. Likewise, Gulf Power has demonstrated above that it faces actual competition and 

stands to suffer a substantial competitive injury upon disclosure of the confidential 

information. 

Public access to the information and materials for which Gulf Power seeks 

confidential treatment is unnecessary. In addition, the public in this proceeding do not have 

a need for the confidential information. In its Answer, Gulf Power is providing the plaintiffs 

4The Commission also applies this test and has explained that the entity seeking confidential 
treatment need not present “an elaborate economic analysis . . . to establish the likelihood of 
substantial competitive injury.” Marcus Cable Associates, v. Texas Utilities Co. 12 FCC Rcd. 
10,362 (July 21, 1997). In Marcus Cable, a pole attachment case, the Commission granted 
confidential status to portions of sales agreements the plaintiff had entered into with third-party 
overlashers. The Commission held that sections of these agreements contained competitively 
sensitive data and that “substantial competitive injury [was] likely to result from disclosure.” 
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with a “Public Copy” of the exhibits containing the confidential information that fully 

informs Complainants of how Gulf Power calculates its pole rental fee and precisely 

explains how it arrives at just compensation. Even though the “Public Copy” redacts the 

confidential cost information, the documentation provided is adequate to meet any possible 

requirements the Commission may impose on Gulf Power to provide information regarding 

how it arrived at the price charged for the taking the plaintiffs demand of Gulf Power. 

Gulf Power has already provided Complainants with the opportunity to review the 

confidential materials and information they requested, conditioned only upon their execution 

of a confidentiality agreement. However, the Complainants ignored Gulf Power’s offer, 

choosing neither to request access to the information on confidential terms nor to request 

production on any other terms. 

Gulf Power is aware that the Commission will generally approve of protective 

agreements governing the discovery of materials in formal complaint proceedings. For 

example, in RCN Telecom Services v. Bell Atlantic-Delaware, Inc., the parties filed motions 

pursuant to 47 C.F.R. $8 0.459 and 1.727(a) requesting the Commission enter an order 

accepting their protective agreements. 13 FCC Rcd. 20,315 (Oct. 14, 1998).5 If, after 

reviewing the “Public Copy” of the exhibits to Gulf Power’s Answer, the Complainants 

’The Commission’s acknowledgment that many situations merit confidential treatment is 
implicit in its decision to adopt a Model Protective Order (MPO) that it has declared may be used 
in situations such as this. See Report and Order, In the Matter of Examination of Current Policy 
Concerning the Treatment of Confidential Information Submitted to the Commission, 13 FCC Rcd. 
24,816, Appendix C (Aug. 4, 1998). 
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desire access to the confidential cost information, Gulf Power is willing to provide this 

information upon Complainants’ execution of an appropriate confidentiality agreement. 

Gulf Power asserts that granting its Motion for Confidential Treatment will serve the 

public interest by allowing full development of the record in the above-referenced 

proceedings while protecting the proprietary nature of Gulf Power’s competitively sensitive 

commercial and financial information. 

WHEREFORE, Gulf Power respectfully requests the Commission to enter an order 

granting its Motion for Confidential Treatment of Commercial and Financial Information. 

Respectfully submitted, 

RALPH A. PETERSON 
RUSSELL A. BADDERS 
BEGGS & LANE LLP 
Sixth Floor, Blount Building 
3 West Garden Street (32501) 
Post Office Box 12950 
Pensacola, Florida 3 2 5 7 6-29 5 0 
Telephone: (850) 432-24 
Telefax: (850) 469-3330 

RAYMOND A. KOWALSKI 
KELLER AND HECKMAN LLP 
Suite 500 West 
1001 G Street, N.W. 
Washington, D.C. 20001 
Telephone: (202) 434-4 100 
Telefax: (202) 434-4646 

J. RUSSELL CAMPBELL 
ANDREW W. TUNNELL 
JENNIFER M. BUETTNER 
BALCH & BINGHAM LLP 
1 7 10 Sixth Avenue North 
Birmingham, Alabama 35203 
Telephone: (205) 25 1-8 100 
Telefax: (205) 226-8798 

Attorneys for Respondent GULF POWER COMPANY 

DATED: August 9,2000 

9 



CERTIFICATE OF SERVICE 

I, dU@d /&&a secretary in the law firm of Keller and Heckman LLP, certify 
that I have served a copy of this “Gulf Power Company’s Motion for Confidential Treatment 
of Commercial and Financial Information,” upon the following on this the 9th day of 
August, 2000: 

Michael A. Gross (by express delivery) 
Vice President 
Regulatory Affairs and Regulatory Counsel 
FLORIDA CABLE TELECOMMUNICATIONS 
ASSOCIATION, INC. 
3 10 North Monroe Street 
Tallahassee, Florida 32301 

Paul Glist (by courier) 
John Davidson Thomas 
Brian M. Josef 

19 19 Pennsylvania Avenue, N.W. 
Suite 200 
Washington, D.C. 20006 

COLE, RAYWID & BRAVERMAN, LLP 

Deborah Lathen (by hand delivery) 
Chief, Cable Services Bureau 
FEDERAL COMMUNICATIONS COMMISSION 
Room 3C740 
445 12th Street, S.W. 
Washington, D.C. 20554 

Blanca S. Bayo, Director (by U.S. mail) 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Cheryl King (by hand delivery) 
Staff Attorney 
FEDERAL COMMUNICATIONS COMMISSION 
Room 4C738 
445 12th Street, S.W. 
Washington, D.C. 20554 

Kathleen Costello (by hand delivery) 
Acting Division Chief 
Financial Analysis & Compliance 
Cable Services Bureau 
FEDERAL COMMUNICATIONS COMMISSION 
Room 4C830 
445 12th Street, S.W. 
Washington, D.C. 20554 



Before The 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

FLORIDA CABLE TELECOMMUNICATIONS 
ASSOCIATION; COX COMMUNICATIONS 
GULF COAST, L.L.C., et af. 

Complainants, 

vs. 

GULF POWER COMPANY, 

Respondent. 

P.A. NO. 00-004 

To: Cable Services Bureau 

DECLARATION OF RONNIE R. LABRATO 

I, Ronnie R. Labrato, having personal knowledge of the following, make this 

declaration pursuant to Sections 1.16 and 1.1407 of the Commission’s rules. 47 C.F.R. 

$ 3  1.16, 1.1407. 

1. 

2. 

I am Chief Financial Officer and Comptroller for Gulf Power Company. 

I have read the Motion for Confidential Treatment of Commercial and 

Financial Information in the above-captioned matter and declare that the facts recited 

therein are true and correct to the best of my knowledge, information, and belief. 

3. I hereby veri@ that I am familiar with the documents attached as 

Attachments A and B to the Motion for Confidential Treatment of Commercial and 

Financial Information; that they are true and correct copies of documents made and kept 

in the regular course and business of Gulf Power Company either by me or under my 

direction and supervision; and that they are true and correct copies of the documents for 



the purpose that they were submitted. 

Declarant says nothing further. 

I declare under penalty of perjury that the forgoing is true and correct. Executed 

on this 8th day of August, 2000. 

f l  onnie R. Labrato 
Chief Financial Officer and Comptroller 
Gulf Power Company 
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June 19,2000 

Attachment A 
Declaration of Ronnie R. Labrato 

-,=3WER 
- SOUTHERN COMPANY 

The Honorable David P. Boergers 
Secretary 
Federal Energy Regulatory Commission 
888 First Street, N.E., Room 1A 
Washington, D.C. 20426 

Dear Secretary Boergm: 

Enclosed is a revised letter regarding Gulf Power Company’s FERC Form I filing 
for the year December 3 1, 1999. In the original letter dated April 28,2000, the Company 
requested that “certain commercial and financial infoxmation contained in its filing be 
treated as “privileged” and “confidential” to the fullest extent permitted by law, and the 
rules and regulations of the Commission”. This request for privileged treatment has been 
modified to include Page 403. 

Sincerely, 

Ronnie R. Labrato 
Controller 

cdenc: Federal Energy Regulatory Commision 
- >  Brian Holmes 
bclenc: Arthur Andersen, LLP 

Susan Bell 

Southern Company Services 
W. D. Hudson 

Gulf Power Company 
T. J. Bowden 
R. G. Moore 
A. E. Scarbrough 
W. E. Tate 
R. J. McMillan 
S. D. Ritenour 
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REVISED 
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The Honorable David P. Boergers 
Secretary 
Federal Energy Regulatory Commission 
888 First Street, N.E., Room 1A 
Washington, D.C. 20426 

Re: Request Pursuant to 5 U.S.C. § 552 (1999) and 18 C.F.R. f 
388. 1 I2 (1999) for Confidential Treatment of Certain Commercial 
and Financial Information Contained in 2000 Federal Energy 
Regulatory Commission Form I 

Dear Secretary Boergers: 

Enclosed for filing with the Federal Energy Regulatory Commission (“FERC” or 
“Commission”) is Gulf Power Company’s (the “Company”) FERC Form 1 for the year 
ending December 3 1,1999. We also have submitted for filing an electronic version of the 
Company’s FERC Form 1, which has been tendered under the Commission’s protocol for 
such filings. With regard to both the hard-copy and electronic submission, pursuant to the 
Freedom of Information Act (“FOIA”), 5 U.S.C. 0 552(b)(4) (1999) and 18 C.F.R. 0 388.1 12 
( 1999), the Company requests that certain commercial and financial information contained 
in its filings be treated as “privileged” and “confidential” to the fullest extent permitted by 
law, and the rules and regulations of the Commission. 

In accordance with the Commission’s Form 1 filing instructions, the original and one 
copy of the Form 1 have been boldly marked with the following indication: “Contains 
Privileged Momation -Do Not Release” and identifies within the document the information 
for which confidential treatment is sought. In accordance with the Commission rules 
addressing requests for privileged treament of documents, 18 C.F.R. 0 388.1 12(b), we also 
have enclosed fourteen (14) copies of the Company’s Form 1 that boldly indicates that 
confidential information has been removed for privileged treatment, and which does not 
include the privileged information. 

SUMMARY AND REQUEST FOR PRIVILEGED TREATMENT 

The Company’s Form 1 filing contains nearly 450 pages of information relating to the 
Company’s operation as a public utility. Of those 450 pages, the Company has requested that 
fewer than forty pages of each Form 1 be @%en confidential treatment. The Privileged 
Infomation for which protection is sought includes, among other things, detailed information 
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Honorable David P. Boergers 
June 19,2000 
Page 2 

regarding the Companys generation plant costs, power purchases, retail and wholesale sales, 
and environmental expenses. Without confidential treatment the Company’s most sensitive 
commercial and financial information will be made readily available to their competitors and 
to the wholesale market in general to the detriment of the Company and the market. 

Specifically, the Company requests confidential treatment for the privileged 
commercial and Gnancial information contained in the following pages of the Form 1 : 

Pages 204-207 Electric Plant in Service 

Page 2 14 Electric Plant Held for Future Use 

Page 2 16 Construction Work in Progress-Electric 

Page 2 19 Accumulation Provision of Depreciation of 
Electric Utility Plant 

Pages 228-229 Emission Allowance Inventory and Cost 

Pages 300-301 Sales for Resale-Revenues and MWH 

Page 304 Sales of Electricity by Rate Schedules 

Pages 3 10-3 1 1 Sales for Resale 

Pages 320-323 Electric Operation and Maintenance Expenses 

Pages 326-327 Purchased Power 

Pages 328-330 Transmission of Electricity for Others 

Pages 336-337 Depreciation and Amortization of Electric Plant 

Page 40 1 Electric Energy Account and Monthly Peaks 
and Output 

Page 402-403 Electric Plant Statistical Data 

Page 430 Environmental Protection Facilities 

Page 43 1 - ihvironmental Protection Expenses 



Honorable David P. Boergers 
June 19,2000 
Page 3 

The information for which confidential treatment is sought falls into two (2) basic 
categories and the release of such information will cause substantial harm to the competitive 
position of the Company.’ The first category can best be described as the Company’s 
“sales/price” information. The pages relating to “sales/price” include pages 300-30 1, Sales 
for Resale-Revenues and MWH, page 304, Sales of Electricity by Rate Schedule; pages 
3 10-3 1 1, Sales for Resale; pages 328-330, Transmission of Electricity for Others; and page 
401, Electric Energy Account and Monthly Peaks and Output. These pages provide 
information about the Company’s sales, purchases and transmission of electricity, as well 
as idomation about specific customers and transactions. This information provides the 
Company’s competitors with an “open book” on many of the Company’s sources of 
business and revenues. Moreover, some of the information contained in these sections 
could be commercially sensitive not only for the Company but also for its customers. The 
Company’s competitors and suppliers have an inappropriate advantage if they are able to 
structure and price their services on the basis of the Company’s or some other similarly 
situated company’s transactions, costs, and operations, rather than on the basis of their own 
costs and abilities. 

The second category can best be described broadly as the Company’s “cost” 
information.* The pages falling into this “cost” category contain highly detailed, internal, 
commercially sensitive information about the Company’s operations and costs--information 
which the Company would not voluntarily share with competitors, suppliers and key 
customers. The information in this “cost” category includes data on the Company’s capital 
expenditures, but it also includes information on the Company’s variable costs, which to a 
large extent, drive power sales and purchases in a competitive marketplace. Thus 
information about the Company’s operating options, costs and practices is extremely 
sensitive. 

JUSTIFICATION - THE CHANGING COMPETITIVE LANDSCAPE 

In competitive markets the asymmetrical availability of information about 
competitors can provide market participants a competitive advantage. This is increasingly 
true for the electricity market. The Company, like other public utilities, is facing competition 

See e.g., Mobile Bav Pipeline Projects, 49 FERC 0 61,066 at 7 61,022 (1989). 

Form I pages 204-207, Electric Plant in Service; 2 14, Electric Plant Held for Future Use; 2 16, 

I 

2 

Construction Work in Progress-Electric; 2 19, Accumulated Provision for Depreciation of Electric Utility 
Plant: 228-229,320-323, Electric Operation and Maintenance Expenses; 326-327, Purchased Power; 336- 
337, Depreciation and Authorization of electric Plant; $02-403, Elecmc Plant Statistical Data; 430, 
Environmental Protection Facilities; and 43 1 Environmental Protection Expenses; all contain information 
relative to the Company’s “costs.” 



Honorable David P. Boergers 
June 19,2000 
Page 4 

fkom wholesale power marketers and other non-traditional utilities. Consequently, the 
commercial sensitivity of information about the Company has increased in recent years. The 
public availability of infomation about the Company’s costs and operations gives competing 
power suppliers a significant advantage in developing marketing strategies that target the 
Company’s existing and potential power sales customers. 

The public availability of information about the Company’s costs and operations 
would be less objectionable if all market participants were subject to the same reporting and 
disclosure requirements. However, most of the Company’s competitors are non-traditional 
utilities (but many are as large or larger than the Company) that are not subject to the detailed 
reporting requirements that apply to the Company and other public utilities. Consequently, 
the Company is operating in an environment in which its competitors have detailed 
commercial and financial infomation about it, but it has little or no such information about 
most of its competitors. The disparity in information makes it virtually impossible for the 
Company to compete as effectively as other market participants. 

Given the many changes in electricity markets over the last few years, the Company 
respectfully requests: (1) that the Commission reconsider its prior decision regarding Form 
1 confidentialiw, (2) that it recognize the competitive harm which will result from disclosure 
of the Company’s Privileged Information; (3) that it carefully balance Company’s need for 
confidentiality with the Commission’s need for public disclosure of Form 1 information; and 
(4) that it determine that this type of information may be filed confidentially subject to the 
FOIA and 18 CFR $388.1 12. In the alternative, the Company urges the Commission to 
convene a technical conference or other appropriate proceeding to more hlly explore these 
confidentiality claims made by the Company (and, likely, by other filing public utilities) and 
to adopt appropriate protective measures during the interim. 

DISCUSSION 

The Commission Should Reconsider Its Holding in Consolidated Edison 
Regarding Confidential Treatment of Form 1 Information. 

In denying requests for confidential treatment of privileged information contained in 
Form 1 in prior years (including its 1998 reauthorization), the Commission has relied upon 
Consolidated Edison Compan-17.~ In Consolidated Edison, the Commission denied a request 
for confidential treatment of portions of Form 1 information. In that order, the Commission 
reasoned that “[tlhe infoxmation is necessary for the Commission to carry out its 
jurisdictional responsibilities and is used, among other things, to evaluate the reasonableness 

- _  
A. 

3 Consolidated Edison Companv ofNew York, Inc., et al.; 72 FERC 7 61,184 (1995). 



Honorable David P. Boergers 
June 19,2000 
Page 5 

of rates subject to the Commission’s jurisdiction and the operation of power markets.’A 
While the Company recognizes the Commission’s need for much of the information reported 
in Form 1, the Company submits that protecting a small subset of that information fkom 
public disclosure, will not materially undermine or jeopardize the Commission’s ability to 
camy out its jurisdictional responsibilities. The data will continue to be filly available to the 
Commission for evaluating each Company and/or for aggregating information about the 
industry as a whole. 

The Commission recognized in the 1995 ConsoZidated Edison order that the market 
situation was changing and that the Commission’s policy on confidentiality of this type 
information would also have to change. In recognition of that fact, the Commission stated: 

As the industry becomes increasingly competitive, the Commission 
will monitor its various existing reporting requirements to make sure 
that they are needed, fair to all segments of the industry, and 
consistent with the workings of a competitive environment? 

At the time the Commission rendered its decision, neither Consolidated Edison nor 
Central Hudson Gas & Electric Co. had qualified for market-based wholesale rate authority! 
The decision denying confidential treatment noted that the “cost data that Con Edison and 
Central Hudson seek to keep confidential are particularly relevant in evaluating cost-based 
rates such as those petitioners continue to employ,” 72 FERC 1 61,184 at 7 6 1,89 1. Since 
that time, the Commission has confirmed market-based rate authority for many utilities based 
upon the absence of generation-based market power, the absence of transmission market 
power, the absence of other barriers to entry, and the absence of a risk of affiliate abuse. As 
noted above, the Commission has extended such market-based rate authority to the 
Company. Illustrative of the trend in the past five years is the fact that the Commission has 
recently extended market-based rate authority to most of the jurisdictional utilities 
throughout the Southeast. The Commission has extended market based rate authority to 
every public utility operating company in states contiguous to the Company. Thus the 
Company now competes with the municipal and cooperative utility systems within their 
control are% with power marketers with market rate authority, with independent power 
producers and Exempt Wholesale Generators, and with other public utilities which 
increasingly have qualified for market rate authority. 

Id. at T[ 61,891. 4 

’ Consolidated Edkon, 72 FERC at T[ 6 1’89 1.  

In 1997, the Commission accepted market-based rate filings by Consoiidated Edison and Cenaal 
Hudson in Docket Nos. ER97-707 and ER97-2872. Caolidated Edison has requested suspension of 
market rate authority in Docket EW9-225 1 in order to implement cost of service based rates as part of 
market power mitigation measures associated with its merger with Orange & Rockland Utilities. 
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The dramatic shift to reliance on markets to set wholesale power prices has two 
significant implications: First, the reliance on cost of service regulation for power sales (as 
opposed to transmission service) has become the exception and not the rule; and second, 
increased reliance on competitive processes indicates that the Commission should encourage 
those processes through minimizing opportunities for erstwhile competitors to engage in 
anything other than fair competition. 

The changes envisioned by the Commission at the time it issued the Consolidated 
Edison decision have occurred, and it is respecthlly submitted that the Commission should 
now carefidly review its reporting requirements and its decision in Consolidated Edison in 
light of current market conditions and grant the Company’s request for confidential treatment 
of the Privileged Information. A careful review of the Form 1 reporting requirements 
demonstrates that the public in general, and competitors in particular, do not have a 
justifiable need for the Company’s Privileged Information. Moreover, these reporting 
requirements do not apply equally to all market participants and are not consistent with the 
workings of the existing competitive electric environment. 

The Public Has No Justifiable Need for the Privileged Information 

Even if the disclosure of the Privileged Information to the public may have been 
justified in the past to ensure that regulated rates were just, reasonable, and not unduly 
discriminatory or preferential, those justifications simply do not exist today in the 
competitive wholesale market. Rates and charges for electric energy and capacity at both the 
retail and wholesale level have never been more accessible. Market prices for electricity are 
readily available for every region of the country through various credible and independent 
sources. Instead of protecting the public fiom the types of potential market abuses, the 
release of certain Fonn 1 idonnation now has the effect of causing commercial harm to the 
Company and other Company who must currently provide such infonnation on a non- 
confidential basis. Public disclosure of filing utilities’ sensitive cost and revenue data for 
only a part of the industry are no longer fundamental to the Commission’s execution of its 
jurisdictional responsibilities. 

However, to the extent the Company still has cost-based rates on file, the justness and 
reasonableness of those costs are addressed in specific proceedings initiated every year just 
for that purpose. The Commission already receives an annual “informational filing” ftom 
the Company providing cost information justifjnng its cost-based rates that are on file at the 
Commission. These informational filings are made by November 1 each year, are made 
available to the public, and trigger procedures that enable the Commission, Staff and all 
affected customers to review the costs releviiit to the Company’s cost-based rates and to 
raise objections, if they have any. Indeed, the informational filing tendered by the Company 
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(though its service affiliate) for calendar 1999 triggered a number of customer protests and 
a Staff request for hearing, prompting a Commission order setting a number of rate issues 
for hearing, which ultimately resulted in a rate settlement. See Southem Company Services, 
Inc., 86 FERC 7 61,057 (1999). \ 

In addition, if the Company makes a cost-based rate filing that requires Commission 
review of the Form 1 data, the Commission Staff will have easy access to that information 
since the Company is filing an unexpurgated version of the Form 1 in compliance with 
Commission regulations. Customers that demonstrate a need to review the confidential 
portions of the Form 1, either in conjunction with matters the Commission has set for hearing 
or in the course of evaluating whether to make a filing under Section 206 of the Federal 
Power Act concerning the reasonableness of the Company’s filed rates, can obtain that 
information if they sign the model confidentiality agreement that the Commission adopted 
in 1998. Consequently, granting the Company’s request for confidential treatment will not 
adversely affect the ability of the Commission to fulfill its regulatory obligations or the 
ability of the Company’s customers to obtain the information they need to protect their 
interests. 

It is important to note that the Company is not here proposing to discontinue 
collecting or reporting Form 1 data or even that such information would be unavailable to 
persons served under cost-based rates, to FERC, or to other govemment regulatory agencies, 
state or federal. The Company is instead requesting that the Commission reexamine its 
public treatment of certain categories of that data and undertake to maximize the 
effectiveness of markets by extending confidential treatment to certain categories of Form 
1 data. The Commission could condition confidential treatment so that the data would be 
available to those with a need for the data, in addition to other state and federal regulatory 
agencies. For example, the Financial Statistics of Selected Electric Utilities published by the 
Energy Information Administration, referenced at page one of Form 1 as the reason for the 
non-public character of the filing and secondary purpose of the filing, is at an aggregate level 
that has no major competitive significance. The Energy Information Agency could have 
access to this data for this purpose without compromising its generally applicable 
confidential character. In addition to the Commission, state commissions could have access 
while still affording confidential treatment to certain categories of information in the filing 
with the Commission. 

This proposed selective confidentiality is consistent with the purpose of confidential 
treatment under the Freedom of Information Act of avoiding commercial disadvantage to an 
entity required to file a report and is consistent with encouraging competitive wholesale 
power markets. The letter orders reference the use of Form 1 data by the Commission to 
assess the performance of wholesale power markets and to detect abuses of market power. 
The information will continue to be availatile to the Commission for any and all such 
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purposes. The data identified by the Company has limited or no pertinence to issues of 
abuses of market power but can be made available as needed when pertinent to such an issue. 
As a result of market-based pricing and increased reliance on competitive processes to 
establish just and reasonable prices, the balance has shifted fiom the circumstances of the 
Consolidated Edison decision to one favoring more limited disclosure of pricing and 
production cost information. 

Kkolesale Disclosure is Unfair and Anticompetitive 

The Company faces increasingly vigorous competition in the generation and sale of 
electricity at wholesale. With access to the Company’s commercially sensitive information, 
such as the Privileged Information, competitors gain an advantage since many competitors 
are not similarly subject to the Form 1 reporting requirements. For example, competitors can 
calculate the variable operating and maintenance cost for each of the Company’s generating 
units fiom the Form 1 information. If, based upon infoxmation in the public domain, those 
competitors are able to ascertain the Company’s marginal costs of producing electricity, they 
will use that information in setting their own prices whether or not those prices reflect the 
competitors’ marginal costs. 

A truly competitive marketplace should spur all participants to press for the most 
efficient operations and lowest costs possible, rather than merely matching another‘s known 
internal practices and costs. The Supreme Court of the United States has recognized that, 
as a general proposition, the exchange of price infomation threatens the efficient operation 
of markets, and are often anti~ompetitive.~ This interdependent pricing, or “conscious 
parallelism’’ by firms in a market is generally accepted as having a chilling effect on 
competitive pricing. Publicizing transaction prices and generation costs, even recent 
historical prices and costs, will chill price competition.’ By rejecting the Company’s 
requests for confidential treatment of the Privileged Information, the Commission promotes 
artificial disparities among competitors, which are not consistent with the workings of a 
competitive electric market. 

The FOIA and the Commission’s Regulations Clearly Provide for Confidential 
Treatment of the Company’s Privileged Information. 

7 See, e.g., United States v. Container COT. ofAmerica, 393 U.S. 333 (1969) 

’ See, The Timken Co. v. U. S. Customs Service, 491-F.Supp. 557 (D.D.C. 1968). 
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The Commission has both the authority and the responsibility to manage 
sensitive commercial and financial information as confidential under the FOIA and 
the Commission’s related confidentiality regulations at 18 C.F.R. § 388.107,388.112. 
In fact, the Commission’s regulations expressly provide for the protection of 

privileged and confidential commercial and financial information such as the 
Privileged Inf~rmation.~ The portions of Form 1 for which the Company seeks 
confidential treatment contain highly sensitive commercial and financial 
information’0 and clearly fall within disclosure exemptions of both the FOIA and the 
Commission’s regulations. ’ As this Commission has recognized: 

[C]ommercial or financial matter is “confidential” for the 
purposes of the exemption if disclosure of the information is 
likely to have either of the following effects: (1) to impair the 
Government’s ability to obtain necessary information in the 
future; or (2) to cause substantial harm to the comDetitive 
position of the ”on fiom whom the information was 
obtained. I’ 

The Privileged Information clearly contains sensitive commercial and financial 
information. This type of information should be exempted h m  the public disclosure. The 
information is directly relevant to the ability of the Company to compete in the wholesale 
marketplace for power sales. If wholesale customers know the details of the Company’s 
costs, they will be able to develop offers to purchase power h m  the Company that minimize 
the Company’s ability to obtain a contribution to its fixed costs. Competitors in the 
wholesale power sales market will be able to develop competing offers that undercut the 
Company’s offers because they will have superior market information. 

Such unfair competition will adversely affect the public interest because it will allow 
competitors to raise their prices to just below the Company’s cost-based prices, which would 

18 C.F.R Q 388.107 (1999) (emphasis added). See 5 U.S.C. 5 552(b)(4) (1999), which includes 
identical language. 

lo Central Maine Power Co., 72 FERC 1 6  1,118, at 7 6 1,180 ( 1995) (“Commercial or financial 
information has been held to include such items as profit and loss data, overhead and operating costs, and 
infomation on financial condition.”) (citing Landfair v. United States Dep’t of the A m y ,  645 F. SWP. 325, 
327 (D.D.C. 1978)). 

’ ’ 
I’ 

Parks & Conservation Ass h v. Morton, 498 F.2d 765,770 @.C. Ck. 1974)). 

See supra note 12 and accompanying text. 

Central Maine Power Co., 72 FERC f l6 1,118, at 7 6 1,679 (1995) (emphasis added) (quoting National 
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increase the prices that power purchasers must pay. The impact of release of confidential 
utility information on the cost of purchased power has been recently recognized by the 
Nuclear Regulatory Commission (“‘NRC”) in its decision to limit the publication of 
information provided to it by regulated nuclear plant operators. See NRC Notice No. 99-262. 
The Company urges the Commission to consider the NRC’s action and to provide similar 
protection against unnecessary publication of confidential information that serves little 
purpose other than to drive up prices for the customers of regulated public utilities. 

Similarly, required information disclsure regarding construction work in progress, has 
been interpreted by the Commission’s Office of Chief Accountant (“OCA”) as requiring 
detailed break down of project specific costs, by plant and date. As described by the 
Commission’s Chief Accountant in Docket No. FA00-22-000: 

The appropriate level of detail should include a description of the 
nature andor purpose of the work as well as the location and cost of 
each project. For example, for a generation project, the project 
description reported in column (a) should include the nature andor 
purpose of the work as well as the plant name and cost of the project. 

This is very detailed information and is not sufficiently aggregated so as to limit the 
value of the information to competitors or to mitigate the harmful competitive impacts of 
publication. This sort of idormation can be used by vendors and by competitors in a 
number of ways that are harmful to the Company. If a vendor or competitor can deduce 
the cost to the Company to purchase a new economizer as part of a routine maintenance 
projects at a coal-fired boiler, then there are several harmful results. For example, 
vendors would be loath to give any unique or special price concessions to the Company 
for fear that the terms of the deal will become public, which will serve to deter them 
h m  offering discounts to the Company. 

However, the same vendor could give price discounts to a developer of merchant 
power plants or an independent power producer without fear of public dissemination of the 
terms of the transaction. Accordingly, the result ofthe required disclosures in Form 1 would 
be (and has been) that the Company pays more for components and equipment that would 
otherwise be the case. This situation places the Company in the position of “least favored 
nation” status with regard to its ability to negotiate with its vendors, which works to the 
detriment of the Company’s customers. Any deal reached with the Company becomes a 
floor for a vendor’s negotiations with others. The Commission is urged to heed these 
concerns and to craft a policy that will narrowly tailor disclosures to the extent absolutely 
necessary to properly administer the Federal Power Act. 
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- _  

The FOIA and the Commission’s Regulations Balance the Need for 
Confidentiality Against the Need for Public Disclosure. 

The FOIA and the Commission’s regulations offer a workable procedure for the 
handling of requests for confidential treatment. The Commission retains the discretion 
under the Commission’s regulations implementing the FOIA to determine whether to honor 
a request for confidential treatment.13 In weighmg the Company’s need for confidentiality 
against the need for public disclosure, the Commission is urged to consider whether 
disclosure of the Privileged Information could cause competitive harm to the Company, a d  
whether any such harm is substantial enough to override the purpose of the Form 1 filing 
 requirement^.'^ The release of the Privileged Information “will result in substantial 
competitive harm if it ‘would allow competitors to estimate, and undercut, [any Company’s] 

As demonstrated above, the Privileged Wormation contains detailed information 
regarding each Company’s generation plant costs, power purchases, retail and wholesale 
sales, and environmental expenses. The Company submit that this information would allow 
competitors to estimate and undercut the Company’s costs and is, therefore, entitled to 
protection. 

bids.’ Id15 

Since that disclosure of the Privileged Information will result in substantial 
competitive hann, the Commission should determine whether the harm is substantial enough 
to override the purposes of making the Form 1 public. In making that determination, it 
should be noted that the requirement to publish Form 1 infomation flows fiom the FOIA,16 
not the Federal Power Act.” The Commission’s regulations implementing the FOIA provide 
procedures by which the Commission can make a determination on public disclosure on a 
case by case basis without the need for a blanket rule that requires the disclosure of all 
information. Moreover, the regulations do not require that the Cornmission’s determination 
be made at a specific time.” By following the procedures discussed below and as provided 

l3 18 C.F.R 5 388.112(c)(i) (1999). 

l4 

61,150 (1998) (citing National Parks &ConrervationAssh v. Morton, 498 F.2d 765,770 (D.C. Cir. 1974) 
and GCMicro Cop.  v. Defense Logistics Agency, 33 F.3d. 1109,1115 (9th Cir. 1994)). 

Amoco Prod. Co. & Amoco Energy Trading Co. v. Natural Gas Pipeline Co., 82 FERC fi 61,037, at 

GCMicro Cop .  v. Defense Logistics Agency, 33 F.3d 1109,1115 (9th Cir. 1994) (quoting Gulf& 15 

W i t e m  Indus. v. United States, 615 F.2d 527,530 @.C. Cir. 1979)). 

16 U.S.C. 5 552 (1999). 

See 16 U.S.C. 5 797(d) (1999) (authorizing the Commission to make information public). 

See Mobile Bay Pipeline Projects, 49 FERC 7 6t;006, at 7 61,022 (1989). 
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in 18 C.F.R. 5 388.1 12 (1 999), the Commission can protect the Privileged hformation fiom 
public disclosure, without jeopardizing its ability to perform its jurisdictional activities--the 
overriding purpose of the Form 1. 

Once a filing is made seeking confidential treatment of this type of data, the 
Commission can make an initial determination as to the pages for which confidential 
treatment is requested and whether a basis exists for the privilege request under the FOIA or 
Commission regulations.” If no basis exists for the claim of privilege, the Commission 
should release the information.2o If a basis exists for the claim of privilege, the Commission 
should treat the information as confidential pending a request for disclosure under the FOIA. 
Once a FOIA request is made, the Commission should provide notice to the filing party and 
allow all the interested parties to participate and comment with respect to the request. 

In addition, the Commission’s (and the public’s) interest in this information can be 
protected without permitting unfettered and open access to such sensitive information. Any 
party that has a legitimate interest (as determined by the Commission) and who wishes to 
review confidential Form 1 information can simply become a party to an ongoing rate- 
making docket involving the utility of interest, or can file a complaint and institute 
proceedings. Once a formal proceeding is instituted, the party would be fkee review the 
information, but only on the condition that the information remain confidential and be used 
only for adjudicatory purposes. Moreover, under most cost-based power sale agreements, 
the buyer reserves audit rights which give it rights to review the &el cost component of 
charges. Therefore, those with a direct stake already have access to cost data, subject of 
course to confidentiality provisions of the applicable contracts. 

CONCLUSION 

As competition increases in electricity markets, so too does the sensitivity of the 
commercial and financial information the Company is required to provide in FERC Form 
1. Based upon both the FOIA and this Commission’s rules and regulations, such 
information is entitled to confidential treatment. In the event a request for the privileged 
information is made under the FOIA, the Commission’s regulations provide adequate 

l9 

2o 18 C.F.R. 9 388.112(c)-(e) (1999). . 

See5 U.S.C. 5 552 (1999); 18 C.F.R Q 388.107 (1999). 

A. 
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procedures for determining whether and to what- extent such disclosure should be made, 
including opportunities for comment by the requestor and the party seeking to maintain the 
confidentiality of the information. 

\ 

Sincerely, 

Ronnie R. Labrato 
Controller 



Attachment B 
Declaration of Ronnie R. Labrato 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Gulf Power Company 
FERC Form 1 for the year ending 
December 3 1, 1999 

]Docket No. : 
Date: April 28,2000 

REQUEST FOR CONFIDENTIAL CLASSIFICATION 

GULF POWER COMPANY [“Gulf Power”, “Gulf”, or the “Company”], by and through 

its undersigned attorney and pursuant to Rule 25-22.006: Florida Administrative Code, hereby 

files a request that the Florida Public Service Commission enter an order protecting from public 

disclosure Gulf Power Company’s FERC Form 1 for the year ending December 3 1, 1999, 

submitted to the Florida Public Service Commission pursuant to Rule 25-6.135 Florida 

Administrative Code. As grounds for this request, Gulf Power Company states: 

Notices and communications with respect to this petition and docket should be addressed to: 

Jeffrey A. Stone 
Russell A. Badders 
Beggs & Lane 
P. 0. Box 12950 
Pensacola. FL 32576-2950 

1. Gulf is required by Rule 25-6.135 Florida Administrative Code to submit to the 

Florida Public Service Commission Gulf Power Company‘s FERC Form 1 (“FERC Form 1”) for 

the year ending December 3 1, 1999. 

2. Gulf Power asserts that certain information contained in FERC Form 1 is entitled to 

confidential classification pursuant to §366.093(3)(e), Florida Statutes, as infomation, the public 

- _  



disclosure of which would cause irreparable harm to the competitive interests of Gulf Power. 

This proprietary and commercially sensitive information is not otherwise publicly available. 

3. The public disclosure of the information filed subject to this request would cause 

irreparable harm to Gulf Power Company. Wholesale and retail electricity markets in the United 

States are becoming increasingly competitive. This increased competition is now causing certain 

information that has traditionally been filed publically on the FERC Form 1 to now be regarded 

as commercially sensitive and proprietary by the Company. That information is detailed data on 

Gulfs costs and operations. This information gives competitors a target to just match Gulfs 

marginal costs and operations rather than having to offer their best price possible for their own 

services. This does not foster a truly competitive marketplace with all participants seeking their 

most efficient operation and lowest costs possible. Gulfs competitors in the wholesale market 

are not required to make public the same commercially sensitive and proprietary information that 

Gulf files on FERC Form 1. Gulfs competitors, therefore, have access to details about Gulfs 

costs and operations that create asymmetry in the electricity market and harm competition in 

general and Gulfs ability to compete specifically. Thus., the Company requests that this 

information be granted confidential classification pursuant to Section 366.093(3)(e), Florida 

Statutes. 

4. Submitted as Exhibit "A" is a copy of FERC Form 1, on which is highlighted the 

information for which confidential classification is requested. Exhibit "A" should be treated as 

confidential pending a ruling on ths request. Attached as Exhibit "B" are two (2) edited copies 

of FERC Form 1, which may be made available for public review and inspection. Attached as 

Exhibit "C" to this request is a line-by-linelfield-by-field justification for the request for 
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confidential classification. 

5. The material for which confidential classification is requested is intended to be, and is 

treated as, confidential by Gulf Power Company and has not been otherwise publicly disclosed. 

This information is the subject of a Request for Confidential Classification before the Federal 

Energy Commission. 

WHEREFORE, Gulf Power Company respectfiilly requests that the Commission enter an 

order protecting the information highlighted on Exhibit "A" from public disclosure as proprietary 

confidential business information. 
-vL. 

Respectfully submitted this day of April 2000, 

(5Lwf%4Bdd(eCoL 
JEFFREY A. STONE 
Florida Bar No. 325953 
RUSSELL A. BADDERS 
Florida Bar No. 007455 
Beggs & Lane 
P. 0. Box 12950 
(700 Blount Building) 
Pensacola, FL 32576-2950 

Attorneys for Gulf Power Company 
(850) 432-245 1 



Before The 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

FLORIDA CABLE 
TELECOMMUNICATIONS 
ASSOCIATION; COX COMMUNICATION 
GULF COAST, L.L.C., ETAL. 

Complainants, P.A. NO. 00-004 

V. 

GULF POWER COMPANY, 

Respondent. 
~ 

To: Cable Services Bureau 

THIRD AFFIDAVIT OF MICHAEL R. DUNN 

I, Michael R. Dunn, being duly sworn, depose, and state as follows: 

I. Background 

1. I am employed by Gulf Power Company (“Gulf”), One Energy Place, 

Pensacola, Florida 32520-0302. I have been employed with Gulf since 1968. In my 

position as Project Services Manager, I have management responsibility over attachments 

made by third parties to Gulfs distribution poles, including responsibility over pole 

attachments that are subject to the Pole Attachment .Act, 47 U.S.C. 7 224. 



11. Previous Aflidavit 

2. In their Complaint, the Complainants repeat many of the arguments made 

in their Petition for Stay that were refbted in my affidavit filed with Gulfs Answer to 

Petition for Temporary Stay (“First Affidavit”) and my affidavit filed with Gulfs motion 

to strike (“Second Affidavit”). In particular, I presented in both affidavits evidence 

refuting Complainants’ arguments pertaining to the termination of pole attachment 

agreements and Gulfs willingness to negotiate and provide information to the cable 

companies. The testimony and evidence that I submitted in the First Affidavit and 

Second Affidavit equally applies to Gulfs response to the allegations made in the 

Complaint. I hereby incorporate by reference the First Affidavit and Second Affidavit in 

its entirety. 

111. Complainants’ Failure to Negotiate 

3. Paragraph 26 of each of the Complainants’ previous pole attachment 

agreements, as provided in Attachments A, B, C and D to my First Affidavit, requires 

that all notices to Gulf under those agreements be addressed to the person holding the 

position at Gulf that I have occupied for the past seven years. Along with this 

designation as the point of contact at Gulf for such notices and communications, I have 

the responsibility to negotiate any agreement changes. After the initial meetings with the 

designated points of contact for Comcast Cablevision of Panama City, Inc. (“Comcast”) 

and Mediacom Southeast LLC (“Mediacom”), which were initiated by me to explain the 

new Pole Attachment Agreement, neither of these companies has attempted to meet to 

negotiate any changes to Gulfs proposal. Cox Communications Gulf Coast, L.L.C. 
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(“CCGC”) has not accepted any of my offers to meet and discuss the new Pole 

Attachment Agreement. Contrary to the assertions in the petitioner’s opposition to 

motion to dismiss, I have not said that “no negotiation was possible.” It is simply false to 

say that I have refused to negotiate with any of the Complainants at any time. I have 

repeatedly offered to explain Gulfs use of replacement cost in an attempt to establish a 

fair payment by Complainants that approaches just compensation. 

4. As demonstrated in Section I1 of my First Affidavit, ample notice of 

changes and a willingness to negotiate have been provided in all cases. Indeed, I have 

offered to discuss just compensation with all the Complainants, but they have deliberately 

ignored my offer and refused to engage in any meaningful discussions. It is the 

Complainants who have failed to negotiate by refusing to pursue any discussion of just 

compensation. However, the Complainants’ failure to discuss just compensation or 

otherwise negotiate with Gulf follows the course being set by them in their rhetoric about 

maintaining the “status quo.” The Complainants openly declare in their filings before the 

Commission that their idea of status quo is requiring Gulfs customers to continue their 

over 20-year subsidization of Complainants with artificially low pole attachment fees. 

Complainants consciously avoid even mentioning that the Eleventh Circuit has mandated 

in GuZfPower I that the actual status quo now includes just compensation from attachers 

to the utilities’ poles. 

5 .  Because they want to maintain subsidized pole attachment fees as their 

concept of “status quo”, the Complainants made it clear, both when Gulf tried to engage 

them in meaningful negotiations and in their filings with the Commission, that they have 
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no intention of discussing just compensation for their taking of Gulfs property. Real 

negotiations would put an end to the Complainants’ attempts to have both mandatory 

access and a fee based on a formula that amounts to 12% of Gulfs replacement cost fee. 

Contrary to the claim in the complainants’ opposition to motion to dismiss, it is the 

Complainants, not Gulf, who are seeking to “have it both ways.” Now that the 

Complainants have the right of mandatory access to Gulfs property, they cannot avoid 

their legal obligation to pay a full and perfect price for taking that property. 

IV. Increase on Cost per Customer Basis 

6 .  In footnote 13 (at pages 14-1 5) of their opposition to the motion to dismiss, 

Complainants take issue with the otherwise uncontroverted fact that the Complainants are 

only alleging monetary harm that is of the degree of cost normally absorbed by 

businesses. They attempt to do this by challenging whether there is any methodology to 

support my statement in the First Affidavit (which statement is neither disputed nor 

contradicted by Complainants in their opposition:) that “if Cox were to pass through 

100% of the increase to its customers (which it would not have to do), the increase from 

the previous rate calculation to just compensation amounts to approximately $1.10 per 

Cox customer per month.” First Affidavit at 1 11. The method of calculation is not 

confounding. 

7. Gulf used a readily available and locally obtained cable industry estimate of 

approximately 150,000 subscribers to CCGC in Gulf’s service area. This figure is within 

6% of the number of subscribers (160,000) that Mr. Gregory, Vice President and General 

Manager of CCGC, specified in his first affidavit, Exhibit 7 of the Complaint. The 
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potential increase rate per month per customer is then derived fiom a simple calculation: 

The total annual cost difference divided by the number of CCGC subscribers divided by 

12 months per year. This resulted in Gulfs calculation of $1.10, but using the data relied 

upon by Mr. Gregory, CCGC, and Complainants in their exhibits, the rate is even less, as 

is the actual corresponding impact on Complainants. Using Mr. Gregory’s own numbers 

of 160,000 subscribers and 61,581 poles owned by Gulf, the increase becomes $1.02 per 

CCGC customer per month. It is CCGC’s sole prerogative whether any or all of this 

increase is actually passed through to its customers lor absorbed in the business. 

8. I have reviewed reports of the Commission and other documents in the 

public domain and that also were submitted by Alabama Power Company (“APCO”) as 

exhibits to its answer to the complaint in Alabama Cable Telecommunications 

Association, FCC P.A. No. 00-003. These reports and documents reveal that cable rates 

have been steadily increasing over the years with no! drop in demand. 

9. The Commission recognized in its Report on Cable Industry Prices; 

Statistical Report on Average Rates for Basic Sewice, Cable Programming and 

Equipment, 12 FCC Rcd. 3239 (Jan. 2, 1997) (“Report on Cable Industry Prices”), that 

fiom January 1990 to April 1993 (prior to cable regulation), there was an average annual 

growth rate in cable rates of 8%. The Commission’s report also noted that even after 

regulation (from April 1993 to November 1996), cable rates continued to rise at a 2.2% 

annual rate. I have reviewed the U.S. Department of Labor, Bureau of Statistics 

Consumer Price Index for cable television (Attachment T to this affidavit), and it shows 

that fiom 1990-2000 cable rates rose an average of 5.83%. 
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10. In 1997-1998, the Commission reported that average monthly rates for both 

regulated and unregulated cable companies rose by rates of 6.8% and 8.9%, respectively. 

Report on Cable Industry Prices; Statistical Report on Average Rates for Basic Service, 

Cable Programming and Equipment, 14 FCC Rcd. 8331 (May 7, 1999). The 

Commission also reported that just last year, in 1999, regulated and unregulated rates 

rose fiom 4.6% and 5.8%, respectively. Report of Cable Industry Priced; Statistical 

Report on Average Rates for Basic Service, Cable Programming and Equipment, 2000 

WL 767685, *2 (June 5 ,  2000) (“2000 Report”). Yet, Complainant Comcast reported 

that in a three-month period during 1999 alone, it added 20,600 basic cable customers, 

representing a 1.3% twelve month trailing growth rate. (Attachment U to this affidavit.) 

During first quarter 1999, Comcast added more than 20,000 customers to its high speed 

data service, and in April alone added 5,700 new digital cable subscribers (Attachment 

U to this affidavit.) In 1999, basic subscriptions grew cable industry wide 1.8% to 67.3 

million. (Attachment S to this affidavit, at 6) There was also an industry-wide surge in 

the “new services sector.” Cable added 1.4 million high-speed data customers in 1999. 

(Attachment S at 6) Digital subscriptions “increased to over 5.1 million, fiom just 1.4 

million at year end 1998.” (Attachment S at 6) Analysts project that by 2010, there will 

be 59 million digital set top boxes in the field, with 31 million cablephone subscribers 

and 25 million high-speed modem users. (Attachment S at 5) 

11. The Commission’s own studies explain the counter-intuitive fact that even 

as cable companies continue to increase their rates, they continue to add subscribers. The 

Commission found that “[competitive status, non-urban population, and average monthly 
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rate[s]” are all variables which have an inverse effect on the demand for cable services. 

(2000 Report at * 16) As these variables increase, the demand for cable services decrease. 

In the end, however, the Commission concluded that “demand for cable service is [only] 

somewhat sensitive to changes in cable rates.” (2000 Report at * 18) The 2000 Report 

also explained that any downward pressure on the demand for cable services caused by 

increased rates is more than offset by the upward momentum enjoyed by cable companies 

from increase in such variables as “median household income, number of homes passed, 

and number of satellite channels offered.” (2000 Report at *16) That is, as these 

variables increase, the demand for cable services increases. With further improvements 

and expansion, it is intuitive that cable companies are going to continue to increase rates 

as they continue to provide more services and better quality. At the same time, they will 

continue to add customers, expand revenues and reap more profits. 

12. The Commission recognized the trend in a recent report titled 1999 

Assessment of the Status of Competition in Markets for the Market Delivery of Video 

Programming. ( W C G ,  March 2000) at 1. (Attachment V to this affidavit at 1) The 

Commission found that “[dlespite . . . increased competition, . . . cable rates rose faster 

than inflation.”(Attachment V at 1) The Commission also determined that 

notwithstanding the rate increases, “the cable industry continued to grow in terms of 

subscriber penetration, channel capacity, the number of programming services available, 

revenues, audience ratings, and expenditures on programming.” (Attachment V at 2) 

Cable customers are well adjusted to and undeterred by the fact that cable rates have 

historically increased and will continue to do so. From the Commission reports and 
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studies and the other public studies, it is evident that there is little to no real likelihood 

that the increase in expenses attributable to pole attachments will result in any lost 

customers to cable companies. 

13. According to an article in Network World Article (4/24/00), (Attachment W 

to this affidavit), the top seven cable companies (which include the Complainants 

Comcast and CCGC) “invested between $9 billion. and $1 1 billion [in 19991 to upgrade 

their networks.” (Attachment W at 3) “That is on top of about $6 billion they spent in 

1998 (Attachment W at 3) From a prudent, business standpoint, it is difficult, if not 

impossible, to perceive that these companies would take on multi-billion dollar 

expansions without foreseeing incredible expansion in revenues. Revenues generated 

fkom multi-billion dollar expansions will obviously dwarf the increase in pole attachment 

fees. There is no indication in these events or historically that these multi-billion dollar 

expansion efforts will be halted because pole expenses climb from less than 1% of the 

cable companies’ operating expenses to as little as 4%. 

14. Paul Kagan Associates, Inc., a cable industry analyst, believes most of the 

expenses for expansions are complete. (The Cable TV Financial Databook 2000, Paul 

Kagan Associates, Inc., Attachment S to this affidavit) The activities of Comcast confirm 

Kagan’s observations. Comcast has reported that ‘,‘83% of the subscribers are in rebuilt 

systems.” (Multichannel Video Compliance Guide -. 11/15/99, at 8, Attachment X to this 

affidavit) Paul Kagan Associates, Inc. stated, “Operators have a diminishing amount of 

build-out work ahead, and they are already realizing meaningful revenues from those 

services they spent so lavishly to deploy.” (Attachment S at 149) It is evident that 
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increases in pole attachment fees are not likely to reverse expansion already completed or 

to slow down the incredible momentum cable companies currently enjoy. 

V. The Cable Rate 

15. The Commission's regulation found at 47 C.F.R. 6 1.404u) requires utilities 

to attach to their response to a complaint the data specified at 47 C.F.R. 6 1.404Cj). 

Although it is my understanding that Gulf is under no obligation to provide that 

information because the Commission lacks jurisdiction to adjudicate this Complaint, 

Attachment A provides (without waiving Gulfs jurisdictional objection) information 

responsive to that regulation. 

16. The Commission's Report and Order in the Matter of Amendment of Rules 

and Policies Governing Pole Attachments, CS Docket No. 97-98 (the "Order"), largely 

reaffirms the Commission's requirement that embedded costs be used and the 

methodology that the Commission has long required for determining pole attachment 

rates for cable television attachments. As shown in Appendix C-2 to the Order, the 

Commission has adopted specific calculations to develop that rate (hereinafter referred to 

as the "Cable Rate"), with the overall calculation essentially being Pole Investment X 

Space Allocation Factor X Carrying Charge Rate. As shown by Attachment B, using 

information requested by the Commission in 47 C.F.R. 3 1.404(g) (see Attachment A) 

and using all of the Commission's assumptions for pole height and space allocation the 

Cable Rate for Gulf would have been $4.61, based upon $183.43 (Investment) X 7.41% 

(space allocation) X 33.945% (carrying charge). It should be emphasized that the Order 

does not allow any allocation for unusable space and does not allow pole owners to 

9 



recover cost items from all FERC accounts that are properly attributable to cable 

attachments. The accounts erroneously omitted from the Commission's rate are: 

FERC Capital Accounts: 

360 (Land and Land Rights) 
365 (Overhead Conductors and Devices) (Grounding) 
368 (Line Transformers) (Arresters) 
389-399 (General Plant) 

FERC Operation and Maintenance ("O&M"): 

580 (Operation Supervision and Engineering) 
583 (Overhead Line Expenses) 
588 (Miscellaneous Distribution Expenses) 
590 (Maintenance Supervision and :Engineering) 
598 (Maintenance of Miscellaneous Distribution Plant). 

As Gulf and other electric utilities have informed the Commission in previous filings 

regarding pole attachments, fair allocations must be made on certain of these accounts. 

In addition, and as discussed later in this affidavit, the Commission's rebuttable 

presumptions regarding pole height and usable space do not reflect the actual experience 

of Gulf regarding its poles. 

VI. The Teleconi Rate 

17. In its Report and Order In the Matter of Implementation of Section 703(E) 

of the Telecommunications Act of 1996, CS Docket No. 97-151 (the "Telecom Rate 

Order"), the Commission promulgated regulations governing the rates to be charged for 

telecommunications attachments. For all practical lm-poses, the only difference from the 

Cable Rate is that the Telecom Rate contains a different space allocation. Specifically, 

while the Cable Rate's allocation is limited to only usable space, the Telecom Rate 
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contains an additional allocation for unusable space. As shown in Attachment C to this 

Affidavit, a hl ly  phased-in Telecom Rate for Gulf would have been $17.86. 

18. As demonstrated above and by the information in Attachments B and C, 

the Telecom Rate produces a rate that is nearly four times that produced by the Cable 

Rate. From a cost-basis, there is no justification for this difference. Under both rates, the 

attachment, regardless of whether it is used solely to provide cable television or 

telecommunications services, occupies one foot of space, and therefore both types of 

attachments impose the same burden and costs upon Gulf. As discussed above, the only 

appreciable difference between the two rates is that the Telecom Rate contains an 

allocation of unusable space, which is appropriate because the unusable space is of equal 

benefit to all attachers on the pole, regardless of the: amount of usable space they occupy. 

In other words, the cable companies' portion of usable space is not suspended in mid-air 

but instead is supported by the unusable space. Proper ground clearance and required 

spacing from other attachers cannot be maintained without this ''unusable space.'' Indeed, 

if the cable companies were to build an independent system of poles, those poles would 

undoubtedly have similar amounts of unusable space, which is to say that the cable 

companies would not construct a system of one-foot high poles. As such, the attachers 

should bear their fair share for the costs associated .with unusable space. Since the Cable 

Rate does not appropriately allow for the recovery of those legitimate cost items, it does 

not allow the pole owner to recover all of its costs associated with cable attachments. 

Furthermore, it should be emphasized that the Cable Rate -- in all instances -- results in a 

subsidy to the cable companies because there are costs associated with unusable space in 
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all instances. In other words, the costs associated with unusable space will never be zero 

because attachments require unusable space for safety and other reasons. 

VII. Replacement Cost Attachment Charge 

19. It is my understanding that there are various alternatives for determining 

just compensation for property that has been taken, and that a replacement cost-based 

approach is only one of those means. To the extent that a cost-based approach is used, 

the use of replacement cost is much more appropriate than the use of embedded cost 

because the latter has little to do with the value of the property at the time that the taking 

occurs, and in the present case the taking is on-going in nature. In addition, replacement 

cost is more appropriate in this instance because an alternative to taking Gulfs property is 

for the attacher to construct an independent system of poles, which system would 

necessarily be priced at replacement cost. It is also my understanding that just 

compensation should be the full and perfect value of the property taken, which (fkom a 

cost-based perspective) should mean that all costs incurred related to the taking should be 

recovered. Based upon these principles, I have developed a replacement cost-based 

approach that provides a conservative estimation of what a replacement cost price should 

be. Gulfs replacement cost price is based upon the: formula of Pole Investment X Space 

Allocation Factor X Carrying Charge Rate. 

20. Pole Investment - As shown in Attachment D, the investment is based 

upon the replacement cost of a bare, @foot pole in 1999. In addition, as discussed in the 

comments made by electric utilities to the Commission previously in pole attachment 

proceedings a small portion of the costs of grounds and arresters has been incorporated. 

12 



The costs of a small portion of the grounds and arresters (4 each per mile) should 

properly be included in any pole attachment rate because the grounds are needed to meet 

the National Electrical Safety Code requirements imd the grounds and arresters help to 

protect all attaching parties in Gulfs high lightning prone service area from lightning 

surges, lightning strikes, stray interference, induced voltages and power surges. Indeed, 

if a cable company was to independently buildreplace its own, independent system of 

poles, it would unquestionably use grounds and arresters to protect its equipment and 

personnel. In addition, a small portion of initial right of way clearing costs has been 

included because, again, Gulf incurs such initial clearing costs in building its system. An 

allocation for General Plant is also included. General Plant is similar to Administrative 

and General (A&G) expenses that are already included in the Cable Rate because a 

portion of the costs are attributable to distribution poles and the attachments thereon. For 

example, the costs of desks, telephones, computers; and buildings used by employees in 

administering pole attachment contracts are recorded in General Plant. Other relevant 

General Plant costs include, but are not limited to, transportation equipment used to 

install and maintain distribution poles and other equipment used to move and store the 

poles. Combining these elements produces a total investment of $467.84 per pole. 

21. Space Allocation Factor - As shown in Attachment D, the pole space 

allocation factor is based upon Congress's recognition in the 1996 Amendments to the 

Pole Attachment Act of the obvious fact that the unusable space on a pole is of equal 

benefit to all parties, and thus an allocation is made for both usable and unusable space. 

In addition, this factor is based upon a 40-foot pole, with 7.5 feet allocated to electric 
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utility attachments, 3.0 feet for telephone company attachments, and 1 foot for cable or 

telecommunications attachments. The use of a 40-foot pole is appropriate for Gulf 

because, as shown in Attachment E, Gulfs average installed pole is 39.94 feet in height 

based on all poles installed in 1999, further demonstrating the reasonableness of utilizing 

a 40-foot average pole height. The use of 7.5 feet for power attachments and 3.0 feet for 

telephone company attachments is appropriate because both dimensions are compatible 

with Southern Company Distribution Construction Standards and Gulfs Joint Use 

Agreements with the telephone companies. Also, according to a 100% count of all poles 

in 1996 on Gulfs system to which telephone and cable company facilities are attached, 

the actual average number of attachers to Gulfs :poles is 2.64 (including Gulf.) The 

appropriate division of unusable space is therefore obtained by multiplying the unusable 

space by a factor of V2.64. 

22. Carrying Charge Rate - The carrying charge rate is based upon gross 

investment and incorporates all of the appropriate FERC O&M Costs and A&G accounts 

that the electric utilities have previously demonstrated are properly attributable to costs 

incurred due to attachments. In addition, an incremental, forward-looking cost of capital 

was used due to the forward-looking nature of this methodology. The use of current 

incremental capital component costs, as opposed to embedded levels, more appropriately 

reflects the opportunity costs of the funds invested by a company and the prospective 

alternative returns foregone by an investor. Accordingly, a company will continue to 

invest in real physical assets only if the anticipated return on such investments equals or 

exceeds its incremental weighted cost of capital. Thus the weighted cost of capital 
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represents the minimum rate of return which must be earned to justify the investment. 

Additionally, revenue and earnings predicated on the incremental weighted cost of capital 

enable the achievement of the competitive returns required to successfully attract future 

capital investments. Based upon these considerations, the total carrying charge rate is 

27.585%. It should be noted that this carrying charge rate is lower than that found in the 

Cable and Telecom rates because a gross investment as opposed to a net investment has 

been used as the denominator of the pertinent calculations. 

23. As shown in Attachment F, combining these three components utilizing 

replacement costs produces an annual payment for pole attachments of $38.06 per pole 

based on fiscal year 1999 data. 

24. It should be emphasized that this replacement cost charge is a highly 

conservative number that would only begin to move Gulf towards the constitutionally 

required fill and perfect price, and makes no recognition of the alternative valuation 

methods for determining just compensation. In addition, this replacement cost 

methodology does not include, for example, any enhancement value to recognize the 

linear corridor and access to Gulfs customers. This linear corridor is a clear zone having 

the unique characteristics of being the proper height above ground and the proper 

distance from other attachers to allow the cable companies to safely install and maintain 

its cables along a continuous, unobstructed route from their point of origin all the way to 

the customer's premises. This provides a network of linear corridors of tremendous value 

to the cable companies. Indeed, the Affidavit of Mr. Henry J. Wise that is being filed 

contemporaneously establishes that a 30% enhancement factor representing the value of 
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the linear corridor that Gulf has built is appropriate. Other examples of the conservative 

nature of these numbers also include the use of gross investment in determining the 

carrying charge rate and the lack of compensation for the full liability of Gulfs poles 

being located in road rights-of-way. To the extent that someone should try to challenge 

the specifics of this methodology or its individual components, recognition of these 

considerations must be taken into account and that none of the alternative methodologies 

for determining just compensation has been utilized. 

VIII. Depreciation Study 

25. On July 7, 1998, the Florida Public Service Commission issued Order No. 

PSC-98-092 1-FOF-E1 in Docket No. 970643-E1 approving new depreciation rates for 

Gulf effective January 1, 1998. Included in Attachment G is an analysis of FERC 

Account 364, Poles, Towers and Fixtures from Gulfs approved depreciation study. As 

shown in that study, it was determined, among other things, that the average service life 

of this category of equipment is 32 years with an average remaining life of 24 years. 

IX. Internet Access 

26. In his second declaration, Mr. Gregory states that “[c]ontrary to Gulf 

Power’s assertions, Internet service is not available on portions of Cox Gulf Coast’s cable 

systems that are attached to Gulf Power’s utility poles.” Gregory Second Declaration at T[ 

3. Complainants then make the bald assertion in their opposition to the motion to dismiss 

that “no Internet service is available on portions of Cox Gulf Coast’s cable systems that 

are attached to Gulf Power’s utility poles.” Opposition at 6. These statements are 

unsupported by any evidence. The representations are at best grossly misleading, if not 
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patently false. Complainants have submitted no evidence to refute the evidence already 

submitted by Gulf as Exhibit 1 to the motion to dismiss. Attachment J to this affidavit 

contains even more information, brochures, and pictures of billboard advertising 

generated by CCGC itself that undeniably establish that CCGC is providing and 

commingling Internet service with its cable services to subscribers through the 

attachments on Gulfs poles. 

27. Supplementing the information already provided in Exhibit 1 to the motion 

to dismiss, Attachment H to this affidavit contains information, brochures, and pictures 

of billboard advertising generated by Comcast itself that undeniably establish that 

Comcast is providing and commingling Internet service with its cable services to 

subscribers through the attachments on Gulfs poles. 

28. Supplementing the information already provided in Exhibit 1 to the motion 

to dismiss, Attachment I to this affidavit contains information, brochures, and pictures 

of billboard advertising generated by Complainant Mediacom itself that undeniably 

establish that Mediacom is providing and commingling Internet service with its cable 

services to subscribers through the attachments on Gulfs poles. 

X. Document Authentication 

29. I hereby verify that I am familiar with the documents attached as 

Attachments A through Z to this affidavit; that they are true and correct copies of either 

documents I have obtained or compiled from Complainants or their resources, documents 

or reports found in the public domain, documents and records made and kept in the 

regular course of business of Gulf Power Company, or documents or records compiled, 
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made, or kept under my direction and supervision and that they are true and correct 

copies of the documents for the purpose that they were furnished. 

Affiant says nothing further. 
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STATE OF FLORIDA 

COUNTY OF ESCAMBIA 

_ _  -~ . 
Michael R. Dunn 

1 

Michael R. Dunn, bellig first cldy sworn, eposes and says that he has read the 
foregoing Affidavit of Michael R. Dunn,- and that the matters and things set forth therein 
are true and correct to the best of his knowledge, information, and belief. 

Sworn to and subscribed before me this -- ‘%-ci- day of August 2000. 
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Attachment A 
3rd Affidavit of Michael R. Dunn 
. ._-- 

Gulf Power Company 
Response for Data and Information 

Specified in 47 CFR 5 q.l404(g) 
(Based On December 31, I999 Data) e 

(1) The gross investment by the utility for pole lines: 

Response: a The gross investment in poles in 

(2) The investment in crossarms and other items which do not reflect the cost of 
owning and maintaining poles, if available: 

Response: 

$7,268,981 (utilizes Commission's 15% reduction of net pole investment). 

(3) The depreciation reserve from the gross pole line investment: 

Response: 

The depreciation reserve from gross pole line investment is $30,148,830. 

(4) The depreciation reserve from the investment in crossarms and other items 
which do not reflect the cost of owning and maintaining poles, if available: 

Response: 

See (2) above. 

(5) The total number of poles: (i) Owned; and (ii) controlled or used by the utility: 

Response: 

(i) Owned by Gulf 224,555 distribution poles 
(ii) Used by Gulf 66,440 distribution poles 

Data Response A.Doc 
08/02/00 
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(6) The total number of poles which are the subject to the pole attachment 
agreement: 

Response: 

61,640 poles for Cox Communications Gulf Coast, 13,392 poles for Comcast and 
11,622 poles for Mediacom, as of December 31, 1999. 

(7) The number of poles included in (6) that are controlled or used by the utility 
through lease between the utility and other owner@), and the annual amounts 
paid by the utility for such rental; 

Response: 

None. All of the poles in specified in (6) above are owned solely by Gulf Power 

(8 )  The number of poles included in (6) that are owned by the utility and that are 
leased to others by the utility, and the annual amounts paid to the utility for such 
rental; 

Not applicable. 

(9) The annual carrying charges attributable to the cost of owning a pole (these 
charges may be expressed as a percentage of the net pole investment) and the 
treatment of accumulated deferred taxes: 

Response: 

If FCC methodologies were applicable and Gulf Power Company was restricted 
to their use, the annual carrying charge would be 33.945%. Concerning the 
treatment of accumulated deferred taxes, the Florida Public Service Commission 
has historically included deferred income taxes in the utility’s capital structure at 
zero cost. Please see page 22 of Order 23573 (enclosed) from Gulfs last full 
requirements rate case outlining the appropriate capital structure for the 
company. 

Data Response A.Doc 
08/02/00 
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(1 0) The rate of return authorized for the utility for intrastate service: 

ResDonse: 

Gulf has computed a before tax rate of return of 7.757% using the midpoint of its 
most recently approved return on equity (ROE) range of 10.5% to 12.5%. 
However, a stipulation approved by the FPSC on October 28, 1999 allows the 
Company to earn outside its authorized range for ROE. References enclosed: 
Order PSC-99-1970-PAA-El, dated October 8, 1999, and Order PSC-99-2131-S- 
El, dated October 28, 1999. 

(11) The average amount of usable space per pole for those poles used for pole 
attachments: 

Response: 

11.5 feet 

(12) The average amount of unusable space per pole for those poles used for pole 
attachments: 

Response: 

28.5 feet 

(1 3) Reimbursements received from CATV operators for non-recurring costs: 

Response: 

Not applicable. 

Data Response A.Doc 
08/02/00 
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Supplement To 
Question (9.) 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition of Gulf Power Company DOCKET NO. 891345-EX 

charges. ORDER NO. 23573 

ISSUED: 10/3/90 

for an increase in its rates and 1 

1 

The following Commissioners participated in the disposition of 
this matter: 

MICHAEL McK. WILSON, Chairman 

BETTY EASLEY 
THOMAS M a  BEARD 

GERALD Lo GUNTER 

Pursuant to duly given notice, the Florida Public Senrice 
commission held public hearings in this docket on April 5, 1990, in 
Panama City, Florida; April 4, 1990, in Pensacola, Florida; and 
June 11 through June 21, 1990, in Tallahassee, Florida. Having 
considered the record herein, the Commission now enters its final 
order 

APPEARANCES: Go EDISON HOLLAND, JR- M d  JEFFREY A. STONE, 
Esquires, B e g g s  and Lane, P. 0. BOX 12950, 
Pensacola, Florida 32576 
On behalf of Gulf Po wer Conmany 

JACK SElREVE and STEPHEN C. BURGESS, Esquires, 
Office of  the Public Counsel, c/o The Florida 
Legislature, 111 West Madison Street, Room 812, 
Tallahassee, Florida 32399-1400 

GARY A- END-, Major, USAF, HQ USAF/ULT, Stop 21, 

9n behalf of the Citiz ens of the State of Flor ida 

Tyndall A€%, Florida 32403-6001 
the Fed eta1 Exemti ve A u  encieg 

JOSEPH A. McGLOTHLIN and JOHN W. McWHIRTER, JR., 
Esquires, Lawson, Mcmirter, Grandoff & Reeves, 522 
East Park Avenue, Suite 200, Tallahassee, Florida 
32301 
Qn behalf of the Industrial Int ervenors 

RONALD C. LaFACE and WILLIAn L. HYDE, Esquires, 
Roberts, Baggett, LaFace and R i c h a r d ,  P. 0. Drawer 
1838, Tallahassee, Florida 32302 
On b e h u  of the Florida Retail ~ e d  eratioq 

- 
DOCWENT ).;i-'r??Fl?-c - .- 2,?: 



ORDER NO. 23573 
DOCXET NO. 891345-€1 
PAGE 21 

rated utility bonds as reported by Moody's Bond Survey, July 16, 
1990. 

c. C a D i t a l  Structure Reconciliation 

We require that there be a reconciliation of the rate base and 
the capital components which support the rate base. In order to 
determine the appropriate Overall cost Of capital for which the 
utility will be allowed to earn a return, several adjustments must 
be made to the capital structure as presented by the utility in its 
minimum filing requirements. First, as all parties agree, the 
preferred stock balance is to be presented net of discounts, 
premiums, and issuance expenses. The effect on capital structure 
is to reduce the preferred stock balance by $948,000 and to 
increase the common equity balance by $948,000. 

Next, we believe all non-utility investment should be removed 
directly from equity when reconciling the capital structure to rate 
base unless the utility can show, through competent evidence, that 
to do otherwise would result in a more equitable determination of 
the cost of capital for regulatory purposes. In the case of Gulf, 
we believe that the non-utility investments should be removed from 
equity. This will recognize that non-utility investments will 
almost certainly increase a utility's cost of capital since there 
are very few investments that a utility can make that are of equal 
or lower risk. Removing non-utility investments directly from 
equity recognizes their higher risks, prevents cost of capital 
cross-subsidies, and sends a clear signal to utilities that 
ratepayers will not subsidize non-utility related costs. 

We believe that specific adjustments should be made to the tax 
components of the capital structure. W e  have specifically 
identified the effects o f  the rate base adjustments for the navy 
house, the Tallahassee off Ice, Leisure Lakes, unamortized rate case 
expense, and Plant Scherer, including the plant acquisition 
adjustment, and have decreased the average balance of accumulated 
deferred income taxes by $5,877,000 and of investment tax credits 
by $2,402 ; 000. The remaining amount of these rate base adjustments 
are then reconciled over ala investor sources and customer 
deposits . 

All other adjustments to rate base are on a pro rata basis 
W e  believe the remaining adjustments over all sources of capital. 

should be removed at the company's overall cost of capital. 

Based upon the rate base/capital structure reconciliation that 
we discussed above and our review of the record of the cost rates 
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and capital components, the appropriate Capital structure for Gulf 
Power is as follows: 

COMPONENT AMOUNT PERCENT OF COST WEIGHTED 
TOTAL CAPITAL RATE COST 

--..-.~~~-..~--~----------.----------------.--.-- 
Long Term Debt 311,950 36.22% 
Short Term Debt 3,971 0.462 
Preferred Stock 51 358 5.962 
Customer deposits 14 134 1064% 
Common Equity 264 , 857 30.762 
Accumulated Deferred 175,796 20.41% 

Deferred ITC - Zero Cost 823 0 0 101 
Deferred ITC - Weighted Cost 38,270 4'. 442 

861,159 100 0 002 

Income Taxes 

-- - 

I---.--------------- 

8.721 3.16% 
8,001 0.04% 
7.752 0.46% 
7.652 0.13% 

0.00% 0.00% 
12.552: 3 . 8 6 %  

0 .001 0.002 
10,262 0.46% 

8.10% 

For a complete breakdown of Gulf's 13-mOnth average capital 
structure see Attachment 2. 



Gulf Power ComDanv 
Environmental Cost Recovery Clause 
Calculation of Revenue Requirement Rate of Return 

- Line CaDital ComDonent 

1 
2 
3 
4 
5 
6 
7 
8 

9 

10 
11 
12 
13 

14 
15 
16 

Bonds 
Short-Term Debt 
Preferred Stock 
Common Stock 
Customer Deposits 
Deferred Taxes 
ITC-3% 
ITC-other 

Total 

ITC ComDonent: 
Debt 
Equity-Preferred 

-Common 

Jurisdictional 
Rate Base 

1990 Test Year Ratio 
(%000’s) % 

3 11,950 
3,97 1 

51,358 
264,857 

14,134 
175,796 

823 
38.270 

36.2244 
0.46 1 1 
5.9638 

30.7559 
1.6413 

20.4139 
0.0956 
4.4440 

86 1.159 100.0000 

3 11,950 49.6605 
51,358 8.1759 

264.857 42.1636 
628.165 100.0000 

(:3) (4) ( 5 )  (6)  
Monthly 

Revenue Revenue 
Cost Weighted Requirement Requirement 
Rate Cost Rate 

YO % 

8.72 3.1588 
8.00 0.0369 
7.75 0.4622 

;I 1 S O  3.5369 
7.65 0.1256 

9.8 1 0.436 1 

7.7565 - 
8.72 4.3304 
7.75 0.6336 

11 1 .so 4.8488 
9.8128 - 

Rate Rate 
% % 

3.1588 
0.0369 
0.7525 
5.7581 
0.1256 

0.5890 

10.4209 - 0.8684 - 

Notes: 

0.1924 
0.0458 
0.3508 
0.5890 - 

Breakdown of Revenue Reauirement Rate of Return between Debt and Eauitu: 
Total Debt Component (Lines 1,2,5, and 10) 3.5 137 0.2928 
Total Equity Component (Lines 3,4,11, and 12) 6.9072 0.5756 
Total Revenue Requirement Rate of Retum 10.4209 - 0.8684 

From Order 23573 dated 10/3/90 from GuWs last rate case 
Column (1) / Total Column (1) 
From Order 23573 dated 10/3/90 from Gulfs last rate case, except ROE is 11.50% based on 
action by the FPSC at the 10/5/99 agenda conference 

For equity components: Column (4) / (1-.38575); 38.575% = effective income tax rate 
For debt components: Column (4) 

Column (2) x Column (3) 

Column (5) I 12 

Effective Tax Rate: 38.575 Revenue Expansion Factor: 
100.0000 

FPSC Assessment Fee 0.0720 
Gross Receipts Tax 1 SO00 

98.4280 

capstruc99.xls 1.0 1597 
5/4/00 



Supplement To 
Question (10. ) 

BEFORE THE FLORIDA XlBLIC SESVICE COMMISSION 

DOCKET NO. 990250-E1 /I In re: I n v e s t i g a t i o n  i n t o  t h e  
ear2 inqs  and au tho r i zed  r e t u r n  
on e q u i t y  o f  Gulf Power Company. 11 

In r e :  P e t i t i o n  f o r  a full 
revenue requirements r a t e  case 
f o r  Gulf Power  Company by t h e  
C i t i zens  of t h e  S t a t e  of 
F lor ida .  

DOCKET NO. 990947-ZI 
ORDER NO. PSC-99-2131-S-EI 
ISSUED: October 28,  1999 

The fol lowing Commissioners p a r t i c i p a t e d  i n  t h e  d i s p o s i t i o n  of 
t h i s  matter: 

- 

JOE GARCIA, Chairman 
J. TERRY DEASON 
SUSFJ F. CLARK 

E. LEON JACOBS, JR. 

ORDER APPROVING S T I P U L A T I O N .  YITHDRAWING PAA ORDER, 
AND CLOSING DOCKETS 

BY THE COMMISSION: 

I. CASE BACKGROUND 

By Order N o .  PSC-99-1047-PAA-EI, i s s u e d  on May 24,  1999, i n  
Docket N o .  990250-E1, w e  approved a three y e a r  regula tory  i n c e n t i v e  
p l an  f o r  Gulf Power Company (Gulf ox: t h e  Company). T h i s  Order 
addressed ,  among o the r  t h i n g s ,  Gulf's r e g u l a t o r y  assets and 
a u t h o r i z e d  re turn  on e q u i t y  (ROE) . O r d e r  N o .  PSC-99-1047-PAA-E1 
was p r o t e s t e d  by t h e  C o a l i t i o n  f o r  Equitable Rates ( C o a l i t i o n )  on 
June 1 4 ,  1999. On J u l y  22, 1999, the Office of  P u b l i c  Counsel 
( O X )  f i l e d  a P e t i t i o n  for a F u l l  Revenue Requirements R a t e  C a s e  
f o r  Gulf Power Company. This P e t i t i o n  was assigned Docket N o .  
990947-SI. 

In Docket N o .  990947-E1, on October I, 1999, OPC, Gulf, FIPUG, 
and t h e  C o a l i t i o n  f i l e d  a S t i p u l a t i o n  and Set t lement  ( S t i p u l a t i o n )  
t h a t  resolves t h e  i s s u e s  raised i n  t h a t  docket.  In Docket N o .  
990250-EI, on October I, 1999, t h e  C o a l i t i o n  and Gulf fi led a J o i n t  
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Request that Dockezs be Terminatad and Closed to Further Action, 
This Order addresses these two filings.. 

11. STIPULATION ASD SETTLEMENT 

In summary, the Stipulation, which is attached to this Order 
as Attachment A' and is incorporated herein by reference, requires 
that: 

1. base rates be reduced by $10 million per year, effective 30 
days following the vote of the Florida Public Service Coxmission 
(Implementation Date) ; 

2. revenues berween certain levels will be shared by Gulf and 
its customers, on a one-third/two-thirds basis respectively, 
beginning October 1, 1999 and ending sometime during 2002; 

3. revenues Ln excess of the sharing level w i l l  be refunded 
entirely to Gulf's customers; 

3. Gulf will have the discretion to record an additional 
accrual of up to $ 5  million per year to its Property Insurance 
Reserve and up to $1 million per year to reduce the accumulated 
balance of the deftrred return on the third f l o o r  of the corporate 
off ices ; 

4. if Gulf's achieved return on equity is outside the 
authorized range, zhen the revenue sharing mechanism is intended to 
be the appropriate and exclusive mechanism to address that 
circumstance; and, 

5. the parties will not seek any additional rate decrease or 
increase in Gulf's  base rates or charges. 

Paragraph 2 addresses the up-front reduction in base rates and 
Paragraph 4 addresses the allocation of any refunds pursuant to the 
sharing mechanism. Under the Stipulation, both refunds are to be 
allocated on an energy basis. While it has been suggested that 
allocating the reduction on a demand and energy component better 
matches the w a y  dollars are collected through base rates, we 
Tognize that the reduction in the base rate energy charge f o r  all 
wtomezs is administratively quicker to implement and more easily 
dlained to customers. Similarly, since any shared revenue 
&edits are to be shown as a separate line i t e m  on the bill, 

3 1  

- ?  
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allocating these dollars on an energy basis makes the credit easier 
for the customers to relate to the other charges on their bill. 

We recognize that at the conclusion of a full rate case, a 
greater reduction is possible. However, that would be after eight 
to twelve months, and is not guaranteed- In addition to the $10 
million annual rate reduction, there is the potential for further 
credits under the revenue sharing plan. 

By the terms of the Stipulation, the parties waive any right 
to contest Gulf's earnings should Gulf achieve a level of earnings 
outside its authorized range. However, we maintain our authority 
to review Gulf's earnings during the period of the Stipulation. 

Paragraph 6 of the Stipulation states: 

Gulf Power Company's authorized return on equity range is 
not altered as a result of this Stipulation and 
Settlement and no party to this Stipulation. and 
Settlement will seek a change in the authorized return on 
equity range to be effective until after the Expiration 
Date; it being understood that during the term extending 
from the Implementation Date through the Expiration Date 
the achieved retuzn on equie may, frcm tima to time, be 
outside the authorized range and the sharing mechanism 
herein described is intended to be the appropriate and 
exclasive mechanism to address that cizcumstance. 
(Emphasis added.) . 

In Florida, the historical use of the authorized return on 
equity (ROE) is to compare a utility's achieved return to its 
authorized return. If a utility earns above the t o p  of the range 

The of its authorized return, then it is over earning. 
overearnings can be quantified in dollars using the top of the 
range of the authorized ROE. The Commission then disposes of the 
overearnings through rate reductions, off sets with regulatory 
assets, o r  another way. 

This Stipulation will alter the relationship between ROE and 
excess earnings, With the Stipulation, the revenue sharing 
mechanism is the sole methodology for addressing excess earnings, 
i.e., earnings above the top of the authorized range. With the 
sharing mechanism, Gulf could earn above to top of its authorized 
range f o r  ROE. Therefore, this Stipulation requires a fundamental 
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change in its traditional rate base and rate of return regulation. 
The Stipulation is essentially based on revenues, not earnings. 

We have approved other sharing plans. In Docket No. 880069- 
TL, the Commission approved a rate stabilization plan for Southern 
Bell. This plan_ had a sharing mechanism in which revenues were 
shared between customers and shareholders from the point at which 
earnings exceeded the t op  of the range for ROE. The proposed 
Stipulation presented by Gulf, OPC, et al, could allow earnings to 
exceed the authorized ROE and be retained entirely by shareholders. 
This will depend on Gulf's revenues and how those revenues are 
measured. 

- 

- 

We have considered the impact of a stipulation on our- 
jurisdiction in Order No. PSC-94-0172-FOF-TI, issued February 11, 
1994, in Docket No. 920260-TL. In part, we stated: 

The text of the Settlement contains numerous references 
that purport to require us to act, to refrain f r o m  
acting, or to otherwise restrict our actions in some 
manner, or seek action for which we have no authority. 
Generally, such attempts to bind us to a specified future 
course of action by adoption of the Settlement must fail 
as a matter of law. See. e.cr., United TelePhone Comoanv 
v. Public Service Commission, 496 So.2d 116, 118 (Fla. 
19861, (parties to a contract cannot confer 
jurisdiction). Similarly, parties cannot by contract or 
agreement limit or require our exercise of jurisdiction. 

It is our statutory responsibility to ensure that 
Southern Bell's rates, charges, and practices are fair, 
just, and reasonable. &g Sections 364.01(2), 364.03, 
and 364.14, Florida Statutes. The terms of a contract 
for  the rendering of a service of a public nature are 
subject to governmental authority. State ex re1 E l l i s  v. 
Tama Waterworks Co., 48 So. 639 (Fla. 1909). 

When w e  approve a stipulation between parties, the 
provisions of the stipulation become part of our order. 
However, we cannot, by our own order, require or preclude 
a future CorrPnission from carrying out its mandate. T h i s  
is analogous to the principle that in adopting 
legislation, the legislature is not bound by actions of 
prior legislatures nor can it bind future legislatures. 

The question of the Commission being pzecluded from 
acting was last addressed in Docket No. 880069-TL. 
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There, Southern Bell argued that, in approving the , 

parameters of the Plan, we committed to leave the Plan as 
- is, absent some precipitous change in circumstances. 

Several parties had argued that, because the cost of 
equity capital had fallen, certain am0UntS of revenue 
siould be held subject to refund, pending the outcome of 
the upcoming rate case. We concluded that regardless of 
the Plan's silence on whether it could be modified due to 
changes solely in the cost of equity capital and - 
regardless of our prior approval of the Plan, we were not 
precluded from acting, if the public interest so 
required. See Order No. ?SC-92-0524-FOF-TL, issued June 
18, 1992. - 

The Commission, even if it so desired, cannot be bound to - 
a specific course of action through the approval of a 
stipulation. As we stated in Docket No. 890216-TL: 

[wle do not possess the legal capacity of a private party 
to enter into contracts covering our statutory duties. 
Indeed, we cannot abrogate -- by contract or otherwise -- 
our authority to assure that our mandate from the 
Legislature is carried out. As a result, we may not bind 
the Couunissionto take or forego action i n  derogation of 
our statutory obligations. 

- See Order No. 22352, issued December 2 9 ,  1989. 

The parties are without authority to confer or preclude 
our exercise of jurisdiction by agreement. In our view, 
any such provisions in the Settlement are not fatal 
flaws; they are simply unenforceable against the 
Commission and are void ab initio. The parties cannot 
give away or obtain that fo r  which they have no 
authority. We note that, consistent with our discussion 
above, the parties conrmMted during our agenda conference 
that there was no intent to restrict in any fashion the 
Commission' s responsibility or legal authority. 

While it is clear that we cannot be precluded f r o m  
carrying out our statutory mandate by approving this 
Stipulation, we also understand that should we find it 
necessary in the future to alter the regulatory 
provisions we are now approving, such changes could be 
the basis for a party to the Settlement to abrogate the 
prospective portions of the agreement. 

Order No. PSC-94-0172-FOF-TL at pages 5, 6. 



Supplement To 
Question (10.) 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

OCKET NO. 991487-E1 
RDER NO. PSC-99-1970-PAA-E1 

October 8, 1999 

In re: Request by Gulf Power 
Company for approval of 
prospective reduction to 
authorized return on equity. 

The following Commissioners participated in the disposition of 
this matter: 

JOE GARCIA, Chairman 
J. TERRY DEMON 
SUSAN F. CLARK 

E. LEON JACOBS, JR. 

NOTICE OF PROPOSED AGENCY ACTION 
ORDER APPROVING GULF POWER COMPANY’S 

REOUEST FOR REDUCTION TO AUTHORIZED RETURN ON EOUITY 

BY THE COMMISSION: 

NOTICE is hereby given by the Florida Public Service 
Commiseion that the action discussed herein ie preliminary in 
nature and will become final unless a person whoee interests are 
eubetantially affected files a petition for a formal proceeding, 
pursuant to Rule 25-22.029, Florida Administrative Code. 

By Order No. PSC-99-1047-PAA-E1, iseued on May 24, 1999, in 
Docket No. 990250-EI, we approved a three year regulatory incentive 
plan for Gulf Power Company (Gulf or the Company). Thie Order 
addreesed, among other thinge, Gulf’s regulatory aeeets and 
authorized return on equity ( R O E ) .  Order No. PSC-99-1047-PAA-E1 
was protested by the Coalition for Equitable Rate8 (Coalition) on 
June 14, 1999. On July 22, 1999, the Office of Public Counsel 
(OPC) filed a Petition for a Full Revenue Requirements Rate Case 
for Gulf Power Company. This Petition wae aseigned Docket No. 
990947-EI. 

In Docket No. 990947-EI, on October 1, 1999, OPC, Gulf, the 
Florida Industrial Power Users Group (FIPUG) , and the Coalition 
filed a Stipulation and Settlement (Stipulation) that resolved all 
the issues raised in that Docket and in Docket No. 990250-EI. We 
approved the Stipulation at the October 5, 1999, agenda conference. 
Also on October 1, 1999, Gulf filed the instant Request for 
Approval of Proepective Reduction to Authorized Return on Equity. 
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In ita petition, Gulf request8 thi? Ccnmieeion approva ite 
ur.ilatcra1 reqyest for a prcspective reduccion in the Ccmpany’ B 

authorized rsturn on equity (ROE) range. Although the partiee to 
che Stipulation ana Settlement filed in Docket No. 490947-E1 were 
not able to reach an agreement on a new auzkorized ROE range for 
the Company, th2 Stipulatian sqreeely a l l o w e  Gulf to voluntarily 
agree to lower its authorized ROE on a preepective baeia for the 
term of ths Stipulation. A l l  of the parties to the Stipulation 
kave agreed that they will not object to or otherwies eeek tc 
codi fy  aulf’e voiuntary reduction. 

In ita patiticn, Gulf prcFoaes that: 

Effective on the Itnplementaticn Date of the Stipulation 
and Settlsmer,t. in Docket No. 990947-”SI, Gulf Power’s 
authorized return on equity r a g e  on a prospective baaia 
for the term txtending from che Implementation Date 
through the Expiraticn Date a e  defined in the Stipulation 
and Settlament will be 10.50’6 to 12.50% with z midpoint 
of 11.50% for all regulatory purpo~ee. 

T h e  Company’a current ROE range of 11.0% tc 13.0% with z midpcint 
of 12.0% wae aFFrOVsd in Order No. PSC-93-0771-FOF-E1 ieaued May 
20, 1593. 

The proposed ROE midpoint of 11.5% mickt  not be the midpoint 
that would be approvcd after a haaring. Hcwever, the benefite to 
cuatoinere of a l o w e r  ROE art numeroue. Thia unilateral reduction 
ia a mavement in a directicn favorable to the ratepayera. In the 
intereat of regulatory efficiency and coe t  eavinge, we approve an 
authorizsd ROE range cf 10.5t tc 12.5% with a midpoint of 11.5% f o r  
Gulf Power CcmFany for  any and all regulatcry purpoeee for the term 
cf the Stipulation. 

Gulf aeke t hac  we approve i t a  propoeed unilateral reduction a8 

In Order No. 1 9 3 4 0  ieeuea October 2 6 ,  1987 in Docket No. 
870890-EI , the Commieeion acccpted a similar propoeal by 
Gulf Power throuqh the ieeuance of a f i n a l  Order without 
the necessity of a hearing, A6 part of this proposal, 
Gulf Power Company requeete that  the Ccmmiseion ieeue a 
final order in t he  aalne manner that was ueed by the 
Commieeion in Docket No. 870890-EI. 

f inal  agency aczion. In ite requeet, Qulf etatea: 

We do i ioc believs Gulf’e requee t  comports with 
rtquiremcnte of Florida Adninietrative Law. I t  is axiomatic 
befcre an agsr,cy eubjsct to the requireaente af Chapter 

the 
that 
120, 
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Florida Statutes, takes final action, it must afford persons whose 
substantial interests are affected a point of entry to an 
administrative hearing. A decision to lower a utility’s ROE for 
all regulatory purposes (as proposed here by Gulf) is final action. 
Thus, persons whose substantial interests are affected have a right 
to a hearing. Gulf’s request is not consistent with that right. 

The instant case is distinguishable from that referenced by 
Gulf in its petition. By Order No. 18430, issued October 26, 1987, 
in Docket No. 870890-E1, the Commission approved a unilateral 
proposal to reduce ROE in connection with Rule 25-14.003, Florida 
Administrative Code (the tax savings rule), and the calculation of 
Allowance for Rmds Used During Construction (AFUDC) rates to be 
effective in 1988. The two actions described in that Order are of 
an interim and/or preliminary nature, with a point of entry 
available in a subsequent proceeding. That is not the case with 
the instant proposal. It appears that Order No. 18430 was issued 
without any Notice of Further Proceedincre or Judicial Review. 
Thus, the characterization of that Order as a final order is 
debatable. 

We recognize that the parties in Docket No. 990947-E1 have, by 
the stipulation in that docket, waived any right to challenge or 
modify Gulf ’ e  voluntary ROE reduction. However, there may be other 
persons whose substantial interests are affected who have a right 
to a hearing on Gulf’s proposal. Accordingly, we approve this 
request as proposed agency action. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that Gulf 
Power Company’s Request for Reduction to Authorized Return on 
Equity is approved. 

ORDERED that the provisions of this Order, issued as pcoposed 
agency action, shall become final and effective upon the issuance 
of a Consummating Order unless an appropriate petition, in the form 
provided by Rule 28-106.201, Florida Administrative Code, is 
received by the Director, Division of Records and Reporting, 2540 
Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, by the, 
close of business on the date set forth in the “Notice of Further 
Proceedings” attached hereto. It is further 

ORDERED that in the event this Order becomes final, this 
Docket shall be closed. 

By ORDER of the Florida Public Service Commission this 
day of October, 1999. 
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/ e /  9lancq S. gave 

BLANCA S .  BAY6, Director 
Division of Recorda and Reporting 

This ie a faceimile cc~y. A eigned 
copy of the crder may be obtained by 
calling 1-850-413-6770. 

( S E A L )  

EVE 

NOTICE OF FURT mR PRO CEEIIINGS 

The Florid= Public Service Commission ie rsquired by Section 
120.569(1), Flor ida  Statutes, to notify partice of any 
adminietrative haaring thzt ie available undcr Section 120.57, 
Florida Statutes, ae wsll aa the procedures and time limits that 
apply .  This notice should not be conetrued to mean a l l  requeete 
for an adminietrative hearing will be granted or reeult in t h e  
r e l i z f  eought. 

If Mediaticn may be available on a caee-by-caae kasia. 
mcdiation ie conducted, it dces not affact a aubatantially 
intereeted person'-e right to a hearing. 

The zction propoeed herein i e  preliminary in nature. Any 
peraon whose subetantial intzraete are affected by thc action 
propooed by thie order may file a petition for a formal proceeding, 
in the form providcd by Rult 29-106.201, Florida Adminietrative 
Codc. Thie petition must Le received by che Direccor, Divieion of 
Record8 and Reporting, 2 5 4 0  Shumard Oak 9oulevard, Tallahaeeez, 
Florida 32395-0350, by the cloae of buairicae on October 29, 1999. 

In the absence of such a petition, this order  shall become 
final and effectlva upon thc iseuance of a Coneummating Ordsr. 

Any cbjection or proteat filed in this docket beforc the 
ieeuance date of thia order ie coneidered abandoned unless it 
eatiefiee the foregcing conditiona and ie renewed within the 
specified protset period. 



This Re rt Is: 
(1 ) 8 A n  Original 

Name of Respondent 
Gulf Power Company (2) n A  Resubmission 

T 

I 

I 

I 

, 
I 

I 

I 

I 

7 

Date of Repon 
(Mo. Da. Yr) 
04/30/2000 

Year of Report 
Dec. 31, -' 1999 

Account (Ref .) TOTAL 

Page No. Current Year Previous Year 
Id) 

perating Revenues (400) 6 - 
Operating Expenses I 
operation Exwnses (401 ) 1320-323 360286.172 
Maintenance Eqmws (402) 320.323 57,830.333 57286.304 
Depreciation Expense (403) 336-337 62,114,162 60.31 9.795 

AmoR & Depl. of Wi Plant (404-405) 336-337 4,583.810 4,637.1 1 E 

Amok Properly Losses, Unrecov Plant and Regulatory Study Costs (407) 

Regulatory Debits (407.3) 
(Less) Regulabry aedi (407.4) 
Taxes Other Than Income Texas (408.1 ) 262-263 51.781.606 51,461,681 
Income Taxes - Federal (409.1) 262-263 33,164,538 33.488,38C 

-other (409.1) 262-263 5,115,838 5.165,62c 
Provisii for Detened Income Taxes (410.1) 234,272-277 19240,853 21 223.675 

Investment Tax Credit Ad]. - Net (41 1.4) 266 -1,832136 -1.=13€ 

AmOR of U t i l i  Plant Acq. Ad]. (406) 

AmOR of conversion Ecpmses (407) 

336-337 

(Less) Provisii for Defmed l m e  Tax&. (41 1.1 1 234,272-277 25,691,401 25,788.1 97 

(Less) Gains from Dlsp. of Utinty Plant (41 1.6) 100.81s 
Losses from Dii .  of U t i l i  Plant (41 1.7) 57,616 

(Less) Gains from Disposition of Allowances (41 1.8) 277,215 3,952.36€ 
LossesfromDiiofAaowances(411.9) 

586,766,854 582252836 
87,331,659 88,264.70s 

TOTAL U t i l i  Operating kpenses (Enter Total of lines 4 thru 22) 
Net Uti1 Oper Inc (Enter Tot line 2 less 23) Carry fwd to P117,line 25 

FERC FORM NO. 1 (ED. 12-96) h w  114 



This Re rt Is: 
(1 ) $An Original 

Name of Respondent 
Gulf Power Company (2) n A  Resubmission 

Year of Report 
Da.31, 1999 

Date of Report 
(Mo. Da, Yr) 
o4/3o/2ooo 

ELECTRIC UTlUTy 

I Current Year Previous Year 

I 
l( 
1' 
1: 

GAS UTILITY OTHER UTILITY Line I No. 
Current Year I PreviousYear I Currentyear I Previourr Year 

. .  

57,830,333 
62.1 14.162 
4,583,810 

I I I I I 

m.215 I 1 I I 1 2 '  

57286,304 1 

60.31 9.792 f 
4.637.1 16 1 

I I I I 

586.766.854 I 5g2252836l I I I I 2  

51,781,606 
33.164.538 

5.1 15,838 
19340,853 
25,691,401 

-1,832.136 

51,461,681 1: 

33A88.380 
5,165,620 l! 

21 223.675 1f 
25,788,197 1; 

-1,832136 11 

lOO.819 I l !  

FERC FORM NO. 1 (ED. 12-96) 

87,331,659 

mW 115 

I 

882e4.709 9 



ThisRe rtls 
(1) &original 

Name of Respondent 
Gulf Power Company (2) nAResubmission 

3 

Date of Report 
(Mo, Da, Yr) 
04/30/2000 

Year of Report 
Dm.31, 1999 

4 

5 
- 

Plant in Service (Classified) 
Property Under Capital Leases 
Plant Purchased or Sold 
Completed Constnrction not Classified 
Experimental Plant Unclassified 
Total (3 thru 7) 
Leased to Others 

Construction Work in Progress 
Acqu is i i  Adjustments 
Total U t i l i  Plant (8 thru 12) 
Accum Pmv for Depr. h o d ,  & Depl 

Held for Future Use 

Net Utility Plant (13 1- 14) 

6 
7 

8 
9 

- 
- 
- 

1.81 3,604,499 1,613,604,499 

31,305,624 31,305,624 

1,844,910,123 1,844,910,123 

3,148,255 3.1 48,255 
34,164,042 34,164,042 
5,605276 5.605.276 

1,887,821,696 1,887.827.696 
821.970.172 821,970,172 

1,065,657,524 1.065,857.524 

- 
10 
11 

12 
13 
14 

15 

- 
- 
- 
- 
- 

17 In Service. 
18 Depreciation 802,112,266 802.1 16,266 
19 Amort & Depl of Producing Nat Gas Land/Land RQM 
20 mort of Underground Stomge LandRand Rights 
21 Amort of Other Utili i  Plant 19.853.906 

I 22hotal In Service 118 thnr 21) I 821.970.1721 

Depmialion I I 
Amorthatinn and Dedetion 

I I I 

Depreciation 
AmOrthation 

Total Held for Future Use (28 & 29) 

821,970,172 821.970.172 

FERC FORM NO. 1 (ED. 12-89) 



Name or Responaent 
Gulf Power Company 

I I I 

ELECTFIIC PUNT iN SERVICE (Account i O 1 .  102. 103 ana 106) (Contnuea) i 

Account Balance Aaaitions 8egnnng or Year 

1 Year or Repon 
Dec.31. 1999 - I Date OJ Rewn 

(Mo. Da. Yr) 1 04/30/2000 

This Aewn IS: 
( 1 ) An Original 
(2) n A  Resubmission 

346) Misc. ?ower Plant buioment 

FERC FORM NO. 1 (ED. 12-95) page 206 



I ~ a m e  of Resoondent I ThisReportIs: I DateofRepon 1 Year 01 Reoort 
(1) B A n  Original (Mo, Da. Y r) I (2) n A  Resubmission 

FERC FORM NO. 1 (ED. 12-95} Page 207 



This Rewrt Is: 
(1) IzT]An Original 

Date ot Report 
(Mo. Da. Yr) 

Name of Respondent 

Gulf Power Company (2) n A  Resubmission 04i30/2000 
1 .  1 1  I I 

ELECTRIC OPERATION AND MAINTENANCE EXPENSES (Continued) 

Account 
If the amount for previous year is not derived from previously reported figures. explain in footnote. 
line 
No. 

p o u n p r  Amountf r 
Prevlous &ar urrent ear 

Year ot Report 
Dec.31. 1999 - 

I I I I I 

FERC FORM NO. 1 (ED. 12-93) Page 322 



Year or Repon 
D e .  31. -fggg 

Name of Aesponaent This Remn Is: Date or Hewn 
Gulf Power. Campany 

(1) Original (Mo. Da. Yr) 
(2) n A  Resubmisston w3a/2Qoo 

nable to the electric 

nel, include such valents. Show the estimated number of equivalent employees 

1.  Paymil Period Ended (Dam) 

2. Total Regular Full-Time Employees 

3. Total Part-Time and Temporary Employees 

4. Total Employees 

-7 
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Attachment B 
3rd A f f i d a v i t  o f  Michael R. Dunn 

GULF POWER COMPANY 
STATUTORYCATVRATE 

BASED ON 1999 DATA B 
Net Investment = [Acct 364 - Depreciation) .85 
Per Pole Number of Poles 
(Embedded) 

= $183.43 

1999 Rate = Net Investment X FCC annual Fixed X Space 
Per Pole Charge Rate Allocation 

= $183.43 X .33945 X 1113.5 

= $4.61 



Depr. Exp. = 

Admin. Exp. = 

Maint. Exp. = 

Normalized = 
Taxes 

GULF POWER COMPANY 
Calculations Using FERC Form No. 1 Data 
Utilizing FCC Methodology as described in 

CC Docket No. 86-212, Order No. FCC 87-1209 
As of December 31, 1999 

5.20% X 

- 81,779,295 

26.189% 

Net Weighted Cost of Capital 7.757% 

Total 33.945% 

The Florida Public Service Commission has historically included 
deferred income taxes in the utility's capital structure at zero cost; 
consequently they have been excluded from the above formula. 



Attachment C 
3rd A f f i d a v i t  o f  Michael R. Dunn 

GULF POWER COMPANY 
FCC TELECOM RATE 

BASED ON 1999 DATA 
C 

Assume 13.5 feet of usable space and an average of 1.64 communication attachments 
per pole (based on the weighted average number of attachments on poles where CATV 
and Telecom companies are attached). Also, assume utilization of a 37.5' pole and 1 
foot of usable space for the communication company. 

Net Investment = (Acct 364 - Depreciation) .85 = 
Per Pole Number of Poles 

= $183.43 

Usable Space 
Cost Per Pole Per Pole Pole Height Charge Rate Allocation 

= Net Investment X (Usable Space) X Annual Fixed X Space 

= $183.43 (13.5137.5) X .33945 X (1113.5) = $1.66 

Unusable Space 
Cost Per Pole Per Pole Pole Height Charge Rate Allocation 

= Netlnvestment X JUnusable Space) X AnnualFixed X Space 

= $183.43(24/37.5) X .33945 X 213 (111.64) = $16.20 

1999 Rate = $1.66 + $16.20 = $17.86 

FCCRate.Doc 
08/02/00 



Depr. Exp. = 

Admin. Exp. = 

Maint. Exp. = 

Normalized = 
Taxes 

GULF POWER COMPANY 
Calculations Using FERC Form No. 1 Data 
Utilizing FCC Methodology as described in 

CC Docket No. 86-212, Order No. FCC 87-1209 
As of December 31, 1999 

5.20% X 

c 

m 81,779,295 

26.189% 

Net Weighted Cost of Capital 7.757% 

Total 33.945% 

The Florida Public Service Commission has historically included 
deferred income taxes in the utility's capital structure at zero cost; 
consequently they have been excluded from the above formula. 



Replacement Cost for Pole Attachments 
(Based on I999 Data) 

Gulf Power Company 
Pole Attachment Fee Calculation 

Description 
Replacement Cost of 40' Pole 

Carrying Charse Rate 

O&M Expense 
Other Taxes 
Administrative and General Expense 
Depreciation Expense 
Income Taxes 
Cost of Capital 
Total Carrying Charge Rate and Amount per Pole 

Fee Per Pole 
Replacement Cost of 40' Pole 
Carrying Charge Rate 
Total Carrying Cost Per Pole 

Allocated Usage 
Total Attachment Fee Per Pole 

$/Pole 
$467.84 

$467.84 

$129.05 
27.585% 

29.49% 
$38.06 

8/2/00 

1 



Investment 

Inputs: 
Beginning of Year End of Year 

Account # Description Balance Balance Average 
- Plant 

360 
360.2 

364 

365 

367 

368 

360-373 
389-398 

101 8.106 
108 

Most Recent Year Cost of 40' Pole Additions 

Land & Land Rights 
Distribution Lines - Land Rights and Other Costs 

Poles, Towers, & Fixtures 

Overhead Conductors and Devices 
Grounding Equipment 
Initial Clearing 

Underground Conductors and Devices 

Line Transformers 
Arrestors 

Total Distribution Plant Investment 
Total General Plant lnvestment 
Gross Electric Plant investment 
Total Electric Plant Accumulated Depreciation 

Work Order Estimating System for: 
Arrestors & Brackets(Materia1 and Labor) 
Ground Rods, Welds, Connectors, &Wire (Mat. & Lbr) 

Total # of Account 364 Distribution Poles 

Allocation of grd. & arrestors per pole 

$877,272 NIA NIA 

N/A NIA 
$0 $0 

$0 
$0 

$0 

$0 

# 

N/A 
N/A 

67,005 

19.05% 7/28/00 

2 



Calculation: 
Directly Identified 
or Allocated For 

Description Amount Pole Attachment 
$877,272 $877,272 Most Recent 40 ft Pole Replacement Cost 

0 
100.00% 

Account 360-For LandlLand Rights for Mass Prop. 
Account 365-Overhead Conductors & Devices 
Account 3674ndergoeund Conductors & Devices 
Total Conductors & Devices 100.00% 

;a 0.00% 
Account 365-Overhead Conductors & Devices 
Amount Allocated for Initial Clearing 0 

Replacement cost of grd. & arrestors per pole $238.00 . 19.05% 

Total Distribution Investment For Pole Attachment 

Gross Electric Plant Investment 
Acct. 389-398 General Plant 
Gross Electric Plant Less General Plant 

Total Investment For Pole Attachment 
Assumptions: 
1. Use the most recent year cost and quantity of 40' pole additions to calculate the estimated replacement cost. 

# of Poles $/Pole 
2,226 $394.10 

67,005 $0.00 

2. Use actual amount of land and land rights capitalized for distribution lines to the extent those costs are not already allocated to account 364. 
3. Use actual grounding equipment investment, current job estimating calculations, or 12% of account 365 if actual unknown. 
4. Use actual arrestors equipment investment, current job estimating calculations, or 6% of account 368 if unknown. 
5. Use average investment balances for account 360, 364, 365 and 368 instead of current year additions divided by the investment 

6. General Plant Investment is allocated to 40' poles based on the ratio of current year additions of 40' poles to Gross Electric Plant 
balance of the quantity of poles to reduce the volatility from year to year for these type investments. 

67,005 $0.00 

$45.33 

$439.43 

28.41 

$467.84 

7/28/00 

3 



. a  Carrying Charge Rates for Expenses 

Inputs: 
Account # 

Expenses 
580 
583 
588 

590 
593 
598 

920-935 

Taxes 
408.1 

Description B a I a n c e 

Depreciation Rate 3.93% 

Distribution - Operation Supervision & Engineering 
Overhead Line Expenses 
Miscellaneous Distribution Expenses 

Distribution - Maintenance Super. & Eng. 
Distribution - Maintenance of Overhead Lines 
Miscellaneous Distribution Expenses 

Total Administrative ti General 

Taxes Other Than Income Taxes 
Accum. Def. Taxes - Electric 

$51,781,606 

4 



Calculation: 

Operation and Maintenance Expense 
Carrying 

Account Description 
Total Distr. - O&M of OH Lines to Allocate 
Other Oistr. O&M Amount to Allocate 
Total O&M Carrying Charge 

To Allocate on Distr. Line Plant Investment 
583 
593 

Distribution - Oper. of Overhead Lines 
Distribution - Maint. Of Overhead Lines 
Total Distr. - O&M of OH Lines to Allocate 

To Allocate on Total Distribution Plant Investment: 
580 Distr. - Oper. Eng. & Super. 

588 Misc'l. Distribution Oper. Expenses 
590 Distr. - Maint. Eng. & Super. 
598 Misc'l. Distribution Maint. Expenses 

Other Distr. O&M Amount to Allocate 

Taxes Other Than Income Taxes 

Account Description 
408.1 Taxes Other Than Income Taxes 

Administrative and General Expense 

Account Description 
920-935 Total Administrative and General 

Depreciation Expense 

Depreciation Rate 

Amount Investment 

- 
Gross Distr. Plant for Alloc. 

Total Electric 
Amount Gro- 
$51,781,606 

Total Electric 

Charge =,: 

Carrying 

Carrying 

Carrying 
Charge 

3.931% 

5 



Calculation 

Weighted 
Component Amount Ratio cost cost 

Long Term Debt $1,971 45.000% 
Trust Preferred $438 10.000% 

Common Equity 1,971 

Total Capitalization $4,380 100.000% 

Preferred Stock 
0 4;:;;;; a 

Accumulated Deferred Income Taxes 0.000% 0.000% * 
Composite Tax Rate 38.58% 

1 minus Composite Tax Rate 61.43% 

Weighted Average Cost of Preferred Stock 0.000% 
Weighted Average Cost of Common Equity 
Total Weighted Average Cost of Preferred and Common Equity 

Income Tax Compotent of Cost of Capital 

6 



Space Allocation 

Inputs: 
CATV Space (Feet) 
Telecom Space (Feet) 
Electric Utility Space (Feet) 
Usable Space (Feet) 
Total Pole Space (Feet) 
Common Space to Allocate 
Total no. of poles with cable attachments 
Total no. of poles with telecom attachments 
Total no. of poles with cable & telecom attachments 
Avg. # of Attachments (no. of poles with cable attach. 

& no. of poles with telecom attach. divided by total 
no. of poles with both cable and telecom attach.) 

Common Space/Average # of Attachments 

1 .oo 
3.00 
7.50 

11.50 
40.00 
28.50 

NIA 
N/A 
NIA 

2.64 

10.80 

Calculation: 
Space Allocation 
Space occupied 
Common Space Allocation 
total space allocated 
Total pole height 
% allocated to attachee 

1 
10.8 
11.80 

40 
29.49% 

7 



Pole Information - Cost 
Regulated Unregulated Total 

Current Additions Total At Year End Current Additions Total At Year End Current Additions Total At Year End 
25 wood 
30 wood 
35 wood 
40 wood 
45 wood 
50 wood 
55 wood 
60 wood 
65 wood 
70 wood 
75 wood 
80 wood 
85 wood 
90 wood 
95 wood 

100 wood 
115 wood 
25 steel 
30 steel 
35 steel 
40 steel 
45 steel 
50 steel 
55 steel 
60 steel 
30 concr 
35 concr 
40 concr 
45 concr 
50 concr 
55 concr 
60 concr 
30 steel sc 
35 steel sc 
45 steel sc 
55 steel sc 
60 steel sc 
60 steel dc 

Sub Total 

foundation 
foundation - tower 
fixtures 

877.272 877,272 15,899,216 15,899,216 

877,272 

877,272 

15,899,216 

15,899,216 

$ 877,272 $ 15,899,216 $ $ 

s $ 15,899,216 $ 877,272 

8 



Pole Input Data 

1999 Current Additions Data; 1998 Total at Year End Data 

7/28/2000 9:32 AM 

Pole Information - Number of Poles 
Regulated Unregulated 

Current Additions Total At Year End Current Additions Total At Year End 
25 wood 
30 wood 
35 wood 
40 wood 
45 wood 
50 wood 
55 wood 
60 wood 
65 wood 
70 wood 
75 wood 
80 wood 
85 wood 
90 wood 
95 wood 

100 wood 
105 wood 
25 steel 
30 steel 
35 steel 
40 steel 
45 steel 
50 steel 
55 steel 
60 steel 
30 wncr 
35 wncr 
40 concr 
45 concr 
50 wncr 
55 wncr 
60 concr 
30 steel sc 
35 steel sc 
45 steel sc 
55 steel sc 
60 steel sc 
60 steel dc 

Sub Total 
foundation 
foundation - tower 
fxtures 

2,226 

2,226 

2,226 

67,005 

67,005 

67,005 

Total 
Current Additions Total At Year End 

2,226 

2,226 

2,226 

67,005 

67,005 

67,005 

9 



Pole Information - Cost per pole 
Unregulated 

Current Additions Total At Year End 
Regulated 

Current Additions Total At Year End 
Total 

Current Additions Total At Year End 
25 wood 
30 wood 
35 wood 
40 wood 
45 wood 
50 wood 
55 wood 
60 wood 
65 wood 
70 wood 
75 wood 
80 wood 
85 wood 
90 wood 
95 wood 

100 wood 
1 15 wood 
25 steel 
30 steel 
35 steel 
40 steel 
45 steel 
50 steel 
55 steel 
60 steel 
30 concr 
35 concr 
40 concr 
45 concr 
50 concr 
55 concr 
60 concr 
30 steel sc 
35 steel sc 
45 steel sc 
55 steel sc 
60 steel sc 
60 steel dc 

Sub Total 

394.10 394.10 237.28 237.28 

394.10 237.28 394.10 237.28 

10 



c 

AVERAGE NUMBER OF AlTACHMENTS PER POLE 

NUMBER OF COMMUNICATION ATTACHMENTS 

T3C - T TC C T2C 
1813 9 2 B  3825 1 3 7  20 

2c 
576 

3c 
10 
- 

870 1597 961 3457 0 1080 0 
3884 2234 689 0 0 0 0 
2662 10791 12363 0 0 0 0 

11644 41 490 13834 0 0 0 0 
20,876 71,634 3 m  4,868 25 1,65E 15 

WEIGHTED AVERAGE NUMBER OF COMMUNICATION ATTACHMENTS 

Number of 

T 
TC 
C 

T2C 
T3C 
2c 
3c 

Poles 
20,876 
71,634 
31,667 
4,868 

20 
1,656 

10 
130,73 

AttachlPole Cumulative Sum 
1 20.876 

143;268 
31,667 
14,604 

80 
3,312 

30 
213,831 

Weighted AveragelPole = 213,83711 30,731 = 1.64 attachments (communication) 

When you include Gulf Power attachments, the average number of attachments per pole is 
2.64. - 

#ATTACHMENTS 



Job Estimatin GULF Power Company Date:04-Nov-1999 10:07 AM Distribution Working Estimate 
Type Construction: OVERHEAD 

HQ : MILTON OFFICE 
Customer : GULF POWER CO 
Address : 
Town : 

W.O. : 
P.E. : 
Job Reference:1231099 
Job Type: A-06. ESTIMATE 

Map Number: 
e Customer:SYSTEM 

%mate Name:GULF POWER CO 
En ineer: BROOKS, REX 
Da?e Last Est : 04 -NOV- 9 9 

Substation: 
Circuit : 

Job Order: 
Job Description: Cost of grounding for pole attachments 

Driving Instructions: 

Permits/Notification ( 8 )  : 
Total Estimated External Charges Included Below: 

Bill ing : Fixed Joint Use Out of Ratio 
$ 0 

$ O $  O $  0 
Cust Contrib 
$ 0 

Total MANHOURS Onsite Travel Headquarters 
1.26 0.00 0.00 

Con ractor 
Labor Multiplier: 1.00 Comment: 

1.53 0.00 9.00 CO?"Y 
Total Estimated 

1.26 
1.53 
2.79 

cost summary Plant 
co any Labor 54 
Co3rac t Labor 37 

Cosrac t Mat 1 . co any Matl. 92 
0 

Transformer Meters Maint Removal 
0 
0 

0 
0 

Total 
54 
37 

0 
0 

0 
0 

0 
0 

0 
0 

0 
0 

92 
0 

Co any Epip 
Co3rac t quip 
mgr Supv OH 
Subtotal 
Blanket 
Salvage 
Total 
Bill to Others 
Total Net Cost: 

0 
0 

55 
23 8 

0 
0 

0 
0 

0 
0 

0 
0 

55 

23 8 
0 

0 

23 8 
0 

238 
* 00 

0 

0 0 0 0 

0 

238 
0 

0 

0 

0 

0 

0 

0 

0 

Total Ratio 
0 Local Ratio 

Rate Revenue 
Approval t Signoffs: 

LOC cost 
0.00 ROE 
0.00 Net Present Val 

e o  54 a r r c s k r  d 8 rods .- .- 



Date: 04-Nov-1999 10:07 AM 

HQ Name: MILTON OFFICE 
Applicant Name: GULF POWER CO 
Job Address: 
Engineer Name: BROOKS, REX 
Estimate Name: GULF POWER CO 
Stores Notify Date: 

Item Description 
1 GROUND ROD 5/8" X 10' 

2 IO-KVARRESTER 

Page: 1 Stores Requisition 
Notify Stores - Issue 
B - OH CONDUCTORS & EQUIP 

ALL LOCATIONS Document #: I99308100736 
W.O. #: 
AccountNumber: - - - 
Storeroom: Analysis Code: 
Job Ref #: 1231099 
Stores Start Date: 

*** MAJOR/MINOR MATE- *** 
commodity Required Issued 
0 4 4 9 0 - 5  8 

09- 10254 1 

- 
- 

OIC U/I 
EA - 
EA 

FiUed By Date Signoff - 

Ordered By Approved By 

Received By Truck/Crew 



Date: 04-Nov-1999 10:07 AM Work Location Summary Report Page: I 

Job Ref #3231099 
Applicant Name: GULF POWER CO 
Estimate Name: GULF POWER CO 
Estimate Description: COST OF GROUNDING FOR POLE ATTACHMENTS 

Work Order #: 
Job address: 

Work Special 
Function Processing Unit Identification Quantity Description Conlractur Name 

*** Work Location: 1 .OO Description: 
lnst Dsgn Volt Num : 12 lnst Op Volt Num : 12 Rmv Dsgn Volt Num : 12 Rmv Op Volt Num : 12 
Energized: N Inaccessible : N RocklSwamp : N ManHours : I .26 

INSTALL NONE ARRESTER 
INSTALL NONE GROUND RODS, 8 

1 
1 8 DRIVEN GROUND RODS 

STANDARD OVERHEAD DISTRIBUTION ARRESTER (ARRESTER ONLY) 
ASPLUNDH UG 



Attachment E 
3rd A f f i d a v i t  o f  Michael R. Dunn 

Height 

GULF POWER COMPANY 
1999 NEW POLE ADDITIONS 

AND AVERAGE POLE HEIGHTS 

Number of Poles 

Wood 30 

35 

4 120 

2,527 88,445 

Wood 30 

35 

4 120 

2,527 88,445 

65 2 130 

40 

45 

50 

55 

60 

65 

2,226 89,040 

1,113 50,085 

437 21,850 

102 5,610 

22 1,320 

11 71 5 

6,451 257,660 

Average Pole Height 
I 

39.94 



Attachment F 
3rd A f f i d a v i t  o f  Michael R. Dunn 

Payment For Pole Attachments 
July I, 2000 through June 30,2001 

Payment Pole Space Carry Charge 
Per Pole = Investment X Allocation X Rate 

Factor 

Payment = $467.84 X .2949 X ,27585 
Per Pole 

Payment 
Per Pole = $38.06 

? 

Replacement CostDoc 
08/02100 



Attachment G 
3rd A f f i d a v i t  of Michael R. Dunn 

G Gulf Power Company Depreciation Study 
Docket No. 970643 
ANALYSIS RESULTS 
Depreciable PropCrry 

I Account 364 
Poles, Towers and Fixnurs 

Item I FPSCAuuroved I Est. 1997 I Change 

Investment 662,965,623 

Iowa C w e  
Average Service Life 

so 
32 

Theoretical Reserve 
BookRtserve 
Reservt variance 

$23.6 12,109 
S2 1,767,928 
(S1.844.181) 

RcscrveRatio 34.57% 

Gross Salvage 
Removal Cost 
Net Runoval Cost 

25% 
75% 
50% 

Avg. Whole Life Rate 
AWL Expense (1 997) 

4.7% 
S3.483,2 17 

Average Ranaining Life 
ARL Rate 

24.0 
4.8% 

ARLExpense( 1997) $3357.328 $3,853,772 6296.444 

Our analysis continues to support the estimates of He currently in effect 

Net removal cost has bccn increased ikom 50% to 60%. (See Tab 8 - Net Removal Cost Stuciy) 

$74.1 1 1.000 

so 
32 

$29.4 10,467 
s25,549,000 
($336 1,467) 

34.47% 

25% 
85% 
60% 

5.0% 
S3.705.550 

24.0 
5.2% 

$1 1,145,377 

0 

S5.798.358 
S3.781.072 

(S2.017286) 

0% 
10% 
10% 

0.3% 
S222.333 

0.0 
0.4% 

24 



Attachment H 
3rd Affidavit of Michael R. Dunn 

Comcast Cablevision of Panama City, Inc 
Billboard in Northwest Florida 

Picture taken 07·28·00 
23 rd Street (just west of 77 th Street) in Panama City, Florida 
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www.ComcastOnline.com
http:www.lnPanamaCity.com


...L:ltw .: Blue 

l IlTC":rl'1 LeA ... " Rhlm.s 

.: OHC': WitstboLind l)'.a'" 

Hljr! i 

It's fun, it's fast, it's easy to use 
and it's the best buy on the Internet. 

• 3 e-mail accounts 

• 5MB of personal web space per e-mail address 

• Constant connectIon (No dial up, No busy siqnals) 

• Unlimited usaqe 

Up to 100 limes faster! 
S1lft<1< ......1Id :.OOO.QOO U, rllOl"_ 

MINIMUM CO MPUTER REOUIREMENTS 

W\nOows95198/NT 4.0. POfItIIJm ElPJovaIt'n~ 16MB AAM 1Z5MB IISC 5Ja<e~. on tiara ar".. 
, • •7.6.1 or nlql1er Po",.rl'C 601, 24MB ;!~M. 50MB I,... o~ nord rove. 

RECOMMENDED REOUIREMENTS (lor I n optimal . 'perlenc.l 

W~9S/9B/NT 4.O.l'!!IM 16001' ~ 32MB !!AM. !2SM8 <fsI:>lIOU!rae.., 1\dIII_ 
].6.1 or hlqhar PowerPC 503. 32..B AM. 50MB 11ft on hard drl>e, 

7 
Now to Order COmea&t ti>Home'A 

High Speed Cable Modem! 

COMCAST' Home. 
A SERVICE OF COMCAST ONLINE NO @HOME ~JEfWCRK 

internet . r evo l ution , " 
ffl!U~r.""~,;llf1'M" It'.:.. ~PktWOI\,l~ ~W'~'.IQI" 1t~. :" 

"'~COl'l.1OfjJblMnlN'!MteotrJq""~lru~c.au 11'M'~'oi1 :.n,JItMQ::.t Cnctrt 
~ 11 ~fW:ot!J"rJrr»?r.l .~~~("'~r1?'.4)ICf>.~~It\on1f;l:; 

AVilllao1* In corti," Comcasf aDI. TV IO!AI QIIly ______....:;== 'Home it , ser~c.t (or "'lid nlo.ll <uJl<lmt" only 



l\tf~d;ci.asa 
weapon 

ltrtl!dfa.. contralfed [mages Ula~· be 
a.,; important !IS uldRd missiles 
in the Kosovo conllict. NATO :md 
Serb propllg:anda Stli\'C5 to sho.pc 
public pet'ceptlon of ul< war. 

Wato:h a report from The W<!ather Channel; loom If' on a 

Doppler radar map of your town, or zoom au for a 

radar picture of th~ U.5. 

An area that's safe, friendlv 
and Just for kids. 

Our editors choose only the best or your children so (hey 

can experience an amazmg, Interactive learning experience 

with Comcast @Home. 



How would you like to choose your 
own Instant Replay? 

With ComcaS! @Horne. you choose he NBA highlignt {OU 

want to view, when you want to view it. Instamly. sports scores, 

statistics, schedules. You can have It all with Comcast '@Horne. 

Ever dreamed of playing your favorite 
game online without a lag? 

Satisfy your passion for games with lightenIng quick 

Comcast @Horne games. Bat Ie other players irom 

all over the world on SegaSoft's Heat.Net. Wi h Comcast 

@Home's super fast private backbone. you will outpace 

your opponents with blinding speed. 

http:Heat.Net


Comcast Online Page 1 of 1 

I enter Y 

I check m w a s  coveted in yaur  area 

co cast- 
%omcastQHome 

CamcaMHome 

GmmstbHome transforms web surfing from a tedious, brain-twisting experience into a fast 
paced adventure. How? In one word: SPEED! Our cable modem connection knocks the sock 
off the standard 28.8 telephone modem. Enhance your internet journey, traverse the web a 
hundred times faster. 

InYourTo w n 

In Your Town, our local award winning content resource for Comcast markets. Find out how t 
b6 ads, become a content partner, or how to link to our sites. 

Comcast Co mm&&Qnlim offers full-service, affordable high-speed managed broadband 
Internet solutions for small and medium-sized businesses as well as networked schools via 
Comcast Commercial Internet Service. The power of broadband cable Internet service for yo1 
business or school is just a click away! 

OnBroad band .cam 

DnBroadband.com will expose you to all of the broadband applications and content that you 
crave. Read more about it on Wad or 2-DNet. 

Online Schoolyard 

Qnline Schoolyard, our education site, will provide resources from Arts to Social Sciences. 

http://www . comcastonline. c o d  



Comcast Online Page 1 of 1 

Who owns the @Home Network? 
Investors in the company include Comcast Corporation, Cox Comimunications, Rogers Cablesystems 
Limited, Shaw Communications, Inc. and Tele-Communications, Inc. (TCI), and venture capital firm 
Kleiner Perkins Caufield & Byers . Its partnerships with Comcast, Cox, Comcast, InterMedia Partners, 
Marcus Cable, Rogers, Shaw and TCI provide distribution access to nearly 50% of all homes passed 
by cable in North America; additional affiliated cable operator agreements will further increase 
coverage. @Home Network's mission is to provide a high-speed, lully integrated multimedia service 
that revolutionizes the way people interact with information and each other at home and at work. 

What is the Comcast@Home Network? 
Comcast@Home is a broadband network - the next generation of interactive online service brought to 
your personal computer via a high speed cable modem, and existing cable infrastructure. 

Comcast@Home delivers "high bandwidth" Internet access with national and local content directly to 
our subscribers PC using an @Home customized Netscape browser. The data transmission speed of 
the cable modem is hundreds of times faster than a traditional phone modem. Faster speed allows 
subscribers to more thoroughly enjoy multimedia content such as video and audio clips and 3 D  virtual 
reality images. Graphics and multimedia download in seconds. 

What's included in the Comcast@Home Network service? 

Rental and complete installation of a high-speed cable modem. 
Exciting, original, multimedia-rich national and local content 
Navigate the World Wide Web easily with our customized Netscape browser. 
E-mail, newsgroups and chat. 
Constant connection. No dial-up necessary. 
Unlimited Internet access. 
Customer support 24 hours a day. 7 days a week. 
Local Content 

Think globally. Surf locally. It's a small world. We're partnering with some names we know you'll 
recognize to bring you current news and information in an exciting, multimedia rich format. 

Enjoy Arts, Entertainment, Sports and Dining. Experience in-depth local News targeted to your 
neighborhood. Become a vocal part of your Community. Participate in Education. Improve your 
Health. Utilize a "cyberoffice" in Business. Stop and shop in our Marketplace. Look to Real 
Estate to rent, buy or sell your home. Plan a getaway inTravel. 

We're scanning thousands of local web sites to make sure you experience the best local 
Internet content in the shortest amount of time. Plan your life and have time to live it! No more 
World Wide Wait. Preview the local angle by visiting one of our local websites. 

Take a test drive! 

National Content 
CNN, The Weather Channel, ... names you can trust .... news, sports, weather from around the 
nation all brought to you at lightning speed. Near term plans also include: 

Continuous real time stock ticker feeds 
Instantaneous movie clips 

0 Walkthrough of vacation spots 
0 Customized, up-to-date scores 
0 Video chats with celebrities 

http://www .comcastonline.com/faq.asp 





ComcJstOnline 

Orange County Fullerton 92833 Available 

Orange County Fullerton 92835 Available 

Orange County Irvine 92710 1099 May Be 
Available 

Orange County Newport Beach 92625 Available 

Orange County Newport Beach 92627 2000 Available 

Orange County Newport Beach 92660 4098 Available 

Orange County Newport Beach 92661 4098 Available 

Orange County Newport Beach 92662 4098 Available 

Orange County Newport Beach 92663 4098 Available 

Orange County Placentia 92870 Available 

Orange County Santa Ana 92701 1099 Available 

Orange County Santa Ana 92703 1099 Available 

Orange County Santa Ana 92704 1099 Available 

Orange County Santa Ana 92705 1099 Available 

Orange County Santa Ana 92706 1099 Available 

Orange County Santa Ana 92707 1099 Available 

Orange County Santa Ana 92718 1099 Available 

Orange County Seal Beach 90740 Available 

Orange County Seal Beach 90742 Available 

Orange County Seal Beach 90743 Available 

Panama City Lynn Haven 32444 4099 Available 

Panama City Panama City 32401 4099 Available 

Panama City Panama City 32404 4000 Available 

Panama City Panama City 32405 4099 Available 

Panama City Panama City 32407 1000 Available Soon 

Panama City Panama City 32409 4099 Available 

Panama City Panama City Beach 32408 4000 Available Soon 

Panama City Panama City Beach 32413 1000 Available Soon 

Panama City Youngstown 32466 4099 Available 

Philadelphia Abington 19001 8/97 Available 

Philadelphia Ambler 19002 Not Available Not Available 
Now Now 

Philadelphia Annville 17103 Could Be Could Be 
Available Available 

Philadelphia Arcola 19420 Not Available Not Available 
Now Now 

Philadelphia Arden 19073 Could Be Could Be 
Available Available 

Philadelphia Ardmore 19003 12/97 Available 

Philadelphia Aston 19014 Could Be Not Available 
Available Now 
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ComcasrOHome 

Availaibi I ity 
Circuit City Sites 

Demo Sites 

Fmqurently Asked 
Question5 

Friend Glut A Friend 

I enter y 

I check r;ervioes c o v ~ e d  in your area p 

The 32401 ZIP code is iri the Comcast @Home service area and 
available for service! 

Please sign up for the service u s m o u r  online ordering f.or-m 
or 
if you prefer you may request more information. 

Comcast @Home comes with a 30-day money back guarantee 
(no questions asked), so you having nothing to lose. Why not 
order now? 

If YOU prefer, please call 1-800-850-5357. 

http://www. comcasto.. ./choice. asp?ZIP=3240 1 &AREA=Pmama+City&STATUS=AVAILABL 
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co cast - ComcasCQHsriie 

Circuit A wailabi Girv lity Sitas %omcast@Home 
. ”  

Sites The 32404 ZIP code is in the Comcast @Home service area and 
available for service! 

Please sign up for the service using our online ordering form 

if you prefer you may rlequest more information. 
Tmimoniiaks or 

Comcast @Home comes with a 30-day money back guarantee 
(no questions asked), so you having nothing to lose. Why not 
order now? 

If you prefer, please call 1-800-850-5357 

http ://www.comcasto.. ./choice.asp?ZIP=32404&AREA=Panama+City&STATUS=AVAILABL 
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Curncast4BHc" 

A m i  taibility 
Circuit city ~ i t e s  
Demo sites 

Freqluerxtly &ked 
Questions 

Frrand Glut A Friend 
Testimonials 

enter y 

I check SBCYWS couwied in your area b 

co cast 
%omcastOHome 

The 32405 ZIP code is in the Comcast @Home service area and 
available for service! 

Please sign up for the service using our online.orderina form 
or 
if you prefer you may request more information. 

Comcasa @Home comes with a 30-day money back guarantee 
(no questions asked), so you having nothing to lose. Why not 
order now? 

If you prefer, please call 1-800-850-5357 

http://www.comcasto.. ./choice.asp?ZIP=32405&AREA=Panama+City&STATUS=AVAILABL 
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Com"2Home 

Avai latbi lity 
dirduit city sites 
Demo sites 

cu cast 
%orncastOHome 

The 32407 ZIP code is in the Comcast @Home service area and 
available for service! 

Please sari up for the service using our online 0rderinQfor.m 
or 
if you prefer you may request more informatLon. 

Comcast @Home comes with a 30-day money back guarantee 
(no questions asked), so you having nothing to lose. Why not 
order now? 

If you prefer, please call 1-800-850-5357. 

http://www.comcasto.. ./choice.asp?ZIP=32407&AREA=Panama+Ci~&STATUS=AVAILABL 
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Circuit City Sites 
Demo Sites 

Frequently &ked 
Questions 

Testimoniials 

I 
enter $! 

I check sBMH5Bs c o u e ~ ~ d  in your  a m  

co cast - %omcastQHome 
The 32408 ZIP code is iri the Comcast @Home service area and 
available for service! 

Please skn-g- for  the service using our online orderingfum 
or 
if you prefer you may request more informatio-n. 

Comcast @Home comes with a 30-day money back guarantee 
(no questions asked), so you having nothing to lose. Why not 
order now? 

If you prefer, please call 1-800-850-5357. 

http://www.comcasto. ../choice.asp?ZIP=32408&AREA=Panama+City&STATUS=AVAILABL 
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Concasr@Hame 

Avai lalbi lity 

Circuit City Sites 

r enter y 

I ctrsck services cowered in your area p 

Cio 
ast@Home 

The 32409 ZIP code is in the Comcast @Home service area and 
available for service! 

Please sign up for the service using our online orderina form 
or 
if you prefer you may pequest more informatan. 

Comcast @Yome comes with a 30-day money back guarantee 
(no questions asked), so you having nothing to lose. Why not 
order now? 

If you prefer, please call 1-800-850-5357. 

http://www.comcasto.. ./choice.asp?ZIP=32409&AREA=Panama+City&STATUS=AVAILABL 
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r anter y 

I check servuc~s covered in y w r  area b 

cc, cast - CommMHlanie 

Circuit Avai Iabi Citv lity Sit- %omcastQHome 
D%lmO Site5 

Frequently Asked available for service! 
Quest lon:s 

The 32413 ZIP code is in the Comcast @Home service area and 

Fnand Glat A Frkntci 

Twstimmiah or 
Please a n  up for the service usingo-ur online orderingform 

if you prefer you may csquest more information. 

Comcast @Home comes with a 30-day money back guarantee 
(no questions asked), so you having nothing to lose. Why not 
order now? 

If you prefer, please call 1-800-850-5357. 

http://www .comcasto.. ./choice.asp?ZIP=324 1 3&AREA=Panama+City&STATUS=AVAILABL 
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Circuit City Sites 
Debno Sites 

Fmqwently &ked 
Questionls 

co cast - 
%omcastOHome 

The 32444 ZIP code is in the Comcast @Home service area and 
available for service! 

Please sign up for the service using our online ordering form 
or 
if you prefer you may rj2quest more information. 

Comcast @Home comes with a 30-day money back guarantee 
(no questions asked), so you having nothing to lose. Why not 
order now? 

If you prefer, please call 1-800-850-5357. 

http://www.comcasto.. ./choice.asp?ZIP=32444&AREA=Panama+City&STATUS=AVAILABL 
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January. 2000 

Dear Valued Customer: 

We hope you have been enjoying YO(Jr service from Mediacom. 

Our commitment to the community remains our top priolity as 

we continually seek ways to enhance the quality and variety of 

your cable service. In addition. over the past year we focused 

on improved service with our On-Time Guarantee. Now it's 

time for more good news rrom Mediacom. 

We are excited to let you know the following 

Spectrum Tier services are now available on 


your Family Cable on or about April 1st: 


Sci-Fi (62) • The History Channel (64) 

Comedy Central (65) 


Because of these changes, 


CourtTV will no longer be available. 


Encore will now be available as an a la carte service 

for $1.50 per month. 

A new channel lineup card is included in this 

brochure for your convenience. 

These changes are just the beginning of an eXciting year for 

Mediacom customers. We have introduced new technologies 

such as digital cable featuring an interactive program guide and 

dozens of new channels. High-speed internet <Iccess is also 

available ill your area. Try our Sliper fast cable modems today. 

While rate adjustments are never popular. an adjustment is 

necessary at this time. Costs associated with maintaining and 

upgrading the cable system are on the rise. In addition. 

programming costs continue to increase. This rate adjustment 

will £4ke effect with your April statement. We will continue to 

work to insure Mediacom remains the best enterninment and 

infomlationaJ value available . 

Thank you for the opportunitj t<;lserve you . If YOll have any 

questions, please call our Customer Service Depal1:ment at 

1-800-239-84 11. 

Sincerely, 

r. Your. •
,-ommunlty.~~~~"2~,," Your Wo,td 
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Coumry11usi( Television 

Gulf Breeze 

Chanriel 

,r 

Lineup

Effective 4/1/2000 , 

,/ 
02 WPAN B 40 C-SPAN 

03 NlC-WEAR '1 B 41 VH-I 

04 WHBR J B 42 MTV 

OS CBS-WKRG 43 

06 WfGX B 44 BET 

07 TBS /\"' "'"- 6 45 Bravo 
-<08 PBS-WSRE \\ B 46 TravelChannel 

09 WMPV \ B 47 Food Network 

10 FOX-WALA n B 48 E' 

II NBC-WPMI I B 49 QVC 
r12 WGN Chicago 50 America's Health Ner.vork 

13 WJTC B 51 TV Guide 

14 nl<' Movie Channel p 52 C-SPAN2 

IS Shownme r 53 fox News Channel 
./ p16 e nemax 	 54 The Golf Ch:mncl./ -" 

17 HBO P 5S iN DEI' IAND I 


18 AmericanMovie Classics 56 IN DEMAND 2 ID 


19 Dislle'f - Now 01) Family Cable! 57 iN DEMANLl 4 10 


20 Fox Fal1l1~ Channel 58 


21 FliX p 60 A((ioll h lOpl Suite 10p-Da PPV 


12 CNBC 61 Encor ~ P 

23 USANetwork ../ 61 Sci·F! N"~I ~ F-G/I'u/v Cobl!!! 


24 E5PN 2 64 Th~ HillO') Clk1nnd . New ." hmlllJ' ( .bI,!
-----~-~--
25 Lifetime 	 65 Comedy Cemr~l. 1'1' • •11 f.mi~ ( ob).! 

26 ESPN ------ 66 CanoonNerworl, 

27 Gulf Coast Network 68 TV Land 

28 TheWe'ther Channel 69 AJlln1al Planet 

29 Headline Nc''''s 70 Outdoor Ch;uII.eI 


30 Nickelodeon 71 Romante Classic. 


31 Tile Nasl l \'~le Network 74 EWTN 


31 CNN 	 7S HBOPlu, P -
J3 Di\covel~ CilJllnel 76 S'Jowt'mc 2 P 

J4 nlC Leal nillgO"nllel II HGlV 

3'i Itlm", l~etWOfk TelevillOll 

3b A&E B, II< U"tka>t BaSIC 

37 5t1mh:ne t-letVIork P = Pl'ernl,"n (h.111"els 

}8 BLAB 10 =- INDEMAND P 

39 Home ShOPPl1>g NelW(J1 k PPV- Mull ~py 

eOlaCOiTl 

Rate Schedule 
Installat ion Charges 
N ew In stallation · $45 .00 

Whole House Installati on 3 out lets · $75.00 

Reconnect · $45.00 

Transfer $40 .00 

Premium ServICe Upgrade · $25.00 

Additional Outlet (Same Tr ip) $20 .00 

Additional O utlet (Separate Tr ip) , · $1 5. 00 

Cable Service 
Family Cable ': · $33.95 

Converter · $2.12 

Remote , . $.38 

Broadcast Bas ic $69~ 

"IncJudes B,­ oadcCls[ BaSK 

Premium Channels 
HBO. · $10.4 5 

Cinemax. $10 .45 

Show t ime. .$10.45 

T he MOVie Channel . $1 0 .4 5 

FLi X . · $2 .95 

Encore $1 .50 

PPV l'1ovies · $ 3.95 

Premium Packages 
Rainbow Package · $47 .95 

Includes: Family Cab le, HBO, 

Show time, Showtime 2 & FLiX 

Rainbow Gold Package . . $54 9 5 
Inc ludes Family Cable , HBO, HBO Plus, Showtlme, 
Sh owtime "2 Cinemax, FLi X & The M OVie Channel 

Digital O ne . . $59 9) 

Includes Rainbow Gold plus OVEI' 100 addit ional channels 

Total Digital . .. $69 .95 
Includes Digital O ne plus 4 Channels of STARZ' and 1 
Channels of Enco,-e 

Bill ing Policies 
:W' ~ lre1; "ri~ t , litt!u em,. Il ,unlt) In "l(h'.}I)~;C P.wn'cnl<; arP. dllfl by (be t~nth d~y ,rH~r ThC "hitl 

rlom" d.l1C /. 11 ~(;{Cllllt~ lIot paid by the d uo (.\,He: Jnlt) ~ :1~~s~cdtp '<-v" $.) 00 tMe payment 

p'vt.es~iUk' IQI.! ·JH I btL J~"'l :.1 j1l~I1'llr1i -I ,t! UJM;OIU('1 '$ -:-ol1uflued nec~pl.1l1ee o f :i>C1 'VtCe ......dllJt. 

dp.Qm(l(J .111 .'grt'cl'w.o( to P;I:r III ,;J(cold:mcr' Witt ' lills s'!:hedlf l! of 1<lrt.'S. ; 11 "!d ... 1:f'lI te'50 f\ $ 25 

h;U1Jllllg t~c -/ ,' tll L·~ (.h:wncJ ~<) nU:'OHI'I\ {(II ;'1'1 c l\c.:::~ I ~hl1 rl"{t for In!j;u"ICJel~t hinds Upor\ 

t.l !$COI\I\.~dlall . ;tI l QQ~lirnu.!l1l 1\01 I C"lnnl0d Villi be dl"f"~t1d ilT II" (:~UI1'.-ncd r epl ...~'.!rnent valHc, 

plu:!. ,\ny :t:'p lit.,,1blc- (ottenltJJ\ (C!~~ . 

Taxes and Fees 
Tl ·:;: ,W .'" I·,IL.:- !;(I ,cdLli[! III ~tll$l.Jlo(.hurc:: doC's HOt mdudc rr;'li l chi~ re:<....os ul\d Ftc fees 

Customer Privacy Rights 
T.,p Fcdmi11 Clbla ~onlmumc;,tic:.1's Policy Act of 198-1 COllt;"l lil$ eel Hlin pro""siQn~ 1~aldlng 

il , ~ eollcC:ll0l11nd d isbLII·SCI I.eOlof persolli\tl) kJcllnr,;,blc ,r,fci nl<ilIQI' by ( ;'It,It!: ll:le'VI'510 n o per 
,'WI. III ill:COI u:mce w l:h ~IlO$U r;f"'OviSIOIIS, :l'lS rable sY!5;t..em ( oll!!'t.tS nnd flU In{tlins personai 

'y Ide.l,u fl:lotl! U~kll"miHlOIi concen lln?, CuSto/ne ' S tk.~ il \(or"liHlo1 \ndude~. amol'g other 

'11+1I~1 , )'OUI Il . IJ' I~, :ldd ..Oio~ . p i llme Jl Ut fl~r hll l lll~ I t!co rds. SQi"Vlc.e m.ninrenancl! and rep.;)" 

l:cordf. . IJ ~ LlIIILlll'. !;t."~... k,! ~ 1I[nC:f"ptfOll mfor m ;'l(iol" . Il,.,rket,ng in ronnacion <lnd Q ISLOO1Q' 

.vrnnlallH s 

Pc ,~ooilHr ,QCIWh .lhk: idot'lwnion I') genel :'111:-- ~l'Sccll()1 tho IIC I mnl b dsfl,e::o\ pL:r pose or c He/, ­

rn,g ,11It] e-rU)CI IlIg (,,,ble lch!vlSIOIl scl ..... i<.c nnd olh(!~ ~e.....vlces [ 0 )"0(1 5.om e peb ans have ~cces!. 

to ">llch 1'1(01 \Halla" wht:ll nCC (,"SS,1I y m t:.~' I I CC (lUI ' Wll h CHI tJUSt'lI"S! 01" wnen Medl:.com Oth ­

~tv"hl! deems dt: ~1 .1bl~ Ac('':!o' m;,y be on .3 tla:roo~dlly b.QSIS. ThoSt;': pecpt~ .,..~ll o ha.... e .u::(:eH 

IllCh,ld(> .... 11[111.::. $y!.t1:!:Hl 1:11I1>.IoyC.es, c.Ll..dt: SY'Helll S<llc~ agems. b USinesseS vAlleh p/"Q\!lde 5eI\lICes 

.0 lll(! <...tl1h.:. Jo~~u~'m, such;;co; OUI ~cLOUn{:ljIt'5_ billing ;md co lll;'!l:tl on Se~ces. f:l r-ogl am and pr-c ­

gf .111', gUldt '~Q ... lt.l d'I:> w llcl'e .ilp r li~,ble p i ogl";]m 'Sel "'tees whlcll Will pt..: l lodlQl lfr audit sub ­

H.:.r'PtlOI' mfot"ln;l[!aq ;ltlCJo~ho l busil1C'S'S(?s IILlC seek [0 uSe y OU" Il;'lm e . ::ldcire<;;s, 4 t<. T'~e cable 
iystem Will not 1n,'lnt:'!'" sucil i l tfol'm"t.on nrt el it IS no long~' r,e-.:e.~ sit ry lor ( ::11 "1"'1'118 Ofl OUI 

t-H I'l llims. 

AS .1 ..:uSlomm . YOU 11 ~ "y Ie¥'~ illl )' pel ~ () , ••Il infQI"l)l;\tl0 i1 held by "$ which pen ains to you if 

you glYI... U5:l r~ :"I " OHa:bl1;! period o r lime to laGue ;Iud I I' lll'!<p...s.Siny. prep"..e: the it,formatlon f{Jr­

1(."'1(; .-. Plt 'P::\I ,\II('I1) ~ 101l1~ ! IH ' (!'i ....I;!:Ce'iSilry to :v....()lddisc!OS.UI e: 01 infOl l tTi\\I On Il:hltlo& l O otht:.. 

... U~to.l' '~~I :) II )OU wl"h TO!"t?'/IC'_-' YOUI porson.11111 Iolm:tl IOtl_ please CO:Hact o.. by ! en~r ~r ! ele­

1,1 ,01 'u :o il lTi"'tngc 101 i' n;:O\lICW_The rc...;(!w will be.J.[ 0\11 local s.yS terH bLJ '>llIess oHICE-. You mOl)' 

' ~qllt''it ("'01 ,·CC t lon of _ltI)' (!ITQI"'$ II ' P(!: t'~o l1i'1 l jn(()ltr~.'hon .vhjc:.h w~ collecr ~ml m.l intalfl p er . 

f:t;'IIf1~ to YOli 

FC!dc l "ll.h'.. jJl.Jtllbll\ i"'ladt:100fll fl'(d-n tDltectlllg iJJly personally ideo(iltabte in lorm3!ion Oil ier 

thilllll lf~ \ 1 ,IL10 11 "CCI: 'i..~ "I' ro ("nny on our busin!!ss 01' ro detect trJ{!ft of ser\' lce. ulifess you 

COI'}llIU 

To l h~ e x l(tH~ th~H we 011-0 perm,ued (0 (ottC.C! p~13011~lly IdClllln..ble In formi4tlO'l. w e a l 'e pel'~ 

",i[((~d 10 d J5€:los(! :ouch 11" 0 1m:Hlon 0111, to th~ e;;: (Clll I h~'ce)silry to '«)lldl..'CJ Olll' business_In 

addnmf: . :he tjw.. allo'hS ,IS; to (ilsdosc: your Il;UllC \Il\d ... ddf'OSS for nOl\·cabfe Wvtc@ !'ElatM 

m:dl 'j! Ill\5 ~- other 1;\ 1, pO~. j">'i 'Ulte.5S you tell uS you do not wish u.s 10 drsdose n , HOW~'Iet·, 

wtl, ,Ji5do!.!.J. ~ :;If nilll (: !> ;md il adn.:!5~C$ may nOI be i;"! il fOJ'nl fhu dlsdose$ (ht e>.t"em o f t... pe 

Q " any u -::.c )'ou H:lkc o ( !O~I"II1CCS we p!'o'Adc, not Indy 1t di!r.closc !he natl)ro o f f1~1)' Ulln!<l.LfIOf"'t 

)'011 m.,kt:l o ... ef 'he cable 1:f}telll. II yOt! do nor Wish (0 h,.....'e yOUl nam e .lnd itddreu di sclosed 

<' .... Im II' limited 5tlU;ltIOU$ dcscllhcd nbo.... c.. ~ I( you , ...,ish ;0 "m il the clrrum.slil IKe:S In wille! 

...··0 .... ;11 o lsclose it.. pl~;t!:,c!" obm;!"'. fill (.I ,ll Ind '-'NUl n II! ~f'.Jotld lsdosu l'c o f Name OIIn-j Addresi: 

f VIIIl" 'IOllt OUI Itlu!j I..H:.' I .... !o.~ u rh(~ 

( '; :"(!(I ( ;tS ludl(.:ul.:u III tile: j)r~ce.d'n& pal "gfuph, W~ 'l'I:.y not dis:Jose pe'"'1oonally ItiPJl\lli1'lo::r.h::: 

Illfr)III'''lt.-,1I w.lhoLJ( r("m r ((:IIISCrn IIll t,,:;! 'We ;1re I eqlJilt..-d to do so by cO\JH om~l . If ..... tI; ;;1"':­

!ie'I(('/I ......'1 h II r.O~J' l 01 dCI requlI H1n dl1odosu:e o f pen·ollJ.fly ,clefltJflablc- Il1fCr,1'l'ItJOI1 ~Ic(!rn' 

trlg.:\ <;tIHOIl1C"r we ... ,I! Illform l l ,t:!! clJ!r.tomet tx: f01C it'll''' Ir,'orn~lrOlL I~ I eleiHtL.L LJt1tit!r some 

nrc:.llm!>ril,)c£.ts ;'!. govSIIJr11C:f1\;l1entity may seek ., I;..{1U!t oCl eel l:J obt;, Il pe!".KH" dlt itle.ntih.1ble 

Ch;) l1nel Litleups ;u e suuJ(..-'<l l O r-hililge 	 .'lfol ' II.'"IUOU fl nnl the c.I'lbiC! '!')'!.((!tl ' (:Om:e:1 rung:l, l....hll! !;(ISroll lol:r.l The rLntorn(H· rllljs\ be ~"'t:!'1 

lilt {/pr~nlll'll)l to COflS('u( W 1~r. ,J:U1l'"f! o f SUr:il ,II I t)t·dl:t.Customer Serv ice 
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TH E FEATURES OF YOUR 

INTERN ET CAB LE CONNECTION 


It's fast! Send and receive large file !> in a flash. 

It's always on! 

Affordable 

Omite 
installation 

24 hr. , 7 day a 
week technica l 

support 

Email 

Custom izable 
homepage 

Personal 
w eb site 

No w aiting. 

Instant access to the Internet and 
email . No dialing. No busy signal. 

One low monthly fee. 

\fife will get you up and running in 
no t ime. It doesn't get any easier 
than that. 

When you have questions, we'll be 
there w ith answers. Toll Free. 

3 email addresses. 

Personalized so you can easily 
get all the news and information 
you want, when you w ant it. 

You ' ll have space to build your 
own personal web site . 

MediacomJ 

1.. 800... 39... 8411 
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Wit a 56K modem yo~ w a i a iot. 

With ISP Channel and a cable modem you can 
surf from site to site up to 10 times faster• 

•ntr u n ]SI[) · 

T e f st est w ay t slUrf 

With ISP Channel you'll be more productive while on the IntenJet. You'll be able to download large graphics in a flash, enjoy 

CD quality music. view streaming video. buy and sen stocks, malee travel reservations and go shopping on the Inte rnet. 


ISP Channel. It's . GUt high speed cClMmion to tbe wlemet Ii t 

th ough your cable. Now there' no more waiting as yOll surf your 
fuvonte sit~. 

ISP CHANNEL IS ALWAYS CONNECTED 

TO THE INTERNET €l 
With the "alw3.. on" feature of ca ble there is no ri i:tlin ,., -Q/no w3ilIng. no busy signals, no redialing. [n fae , there is 110 "­

extra phone iin needed. And because y0 11 il f(' "always on" the In te rnet 

with your TV cable, your phone ~crvi ce isn r i re rrll pl d whil e you are 
on-line. You 'l l be a lor more p ro d Ll ~ l iv e and a lor less I'rll s l (~ kd, 

FASTER ACCESS 

MEANS BETTER IIALUE 

Wi . ISP Chanllt:i you n:c:ei'le [llI erne[ access I I~ tn 0 rill! s f;l.) ler 
than e fa$t.~s L phllile ili a d m you (' ,111 bny. IS? Clt dI1 1H.:I ' , i''lst''r J C~','ss 
makes ir tl t iJ ~Sl va lul: when ~ o n': pa r d to the ' pr vilkrs. 

EXPLORE A WHOLE NEW WORLD 

Ger It I: ri d! Illleme l c:x p ik nee , illt ISP Cha nnel. TiI re is a 
lo t rn ~e <l 11U u e) ()I -I c nr me! a nd ie's only lm i d by 

your imagination. With your cal.lie mOUffil you'lI be able TO download 
lar e raphics in a flash . enjoy CD qualit'j audio IUStC ar: d radio, 'i w 
srreamin" video. buy and sell stoc 5 and 0 shopping O! the 1 ~m.;t. 

rsp Chan nel and you r cab le lIlod'ln wil ! of.! 11 a whol~ new 
world ... he wnrld wide Web '.'1 i l hollt he wodd wide '. ;liL. 

MORE THAN JUST SPEED 

i\ l fll g wirh your hIg h speed co n neclion , yo u ;t1 so ger 'I '1Is'nmi la ble 

'10 m,' ) ,Igl' ~o your l'avo rile we lt si r.:s are right,\[ Y'l Lll' !llIgCI lip.. nu 
you g~t 3 {, lTl a il aCCO li Ol ' so y our fa mi ly ca ll se nd cl nli lee 'l Ie e nail 
from friends and business 3ssocia!es. Irs quick 111(/ it ', "~ IW, . 0 I\'>ecl to;' 

, ta m p~ . e lVd opes or w,tili ng fo !" the mail e l l'1' ler. 

GETTING UP .a.ND RUNNING IS EASY 

,V" lak elre or ever lh i 'Il~ for YOLl , Provirlin; (' very li ill ~ !'!"I'lill :~:9rallil1q 

YOlII IIl Qd ~ lll to IIls tallll1'l youl rice 'HO W<;l' r.. \ nu it do.'sn t HOp there 

ISP .hannd pro vid es 14 hour, 7 day a 'Nee' ( cllnical 'iUP!lOIT. 

So what eire YOll waitlllg fo r? 

Call ' Ori ,ll' ~ 'j(j ( arcit tlw II. xr 

great \\l ave. 


', \·w·.'!.ij',til:tllnel :: Ii ' 
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Cabll T elc\ i. iOIl 11 jcrh Speed 1I1h nlcl -\ccc~ 

Oi~ital (able Dial-L' p Internet Acct.'s ' 

Mediacom offers customers a wide variety of television choices to suit every taste. New 
services, such as ,J _ and are availabLe to Mediacom 
customers in specific areas and more areas are being activated every month. 

http://www.mediacomllc.comlproducts.html 8/1 /00 

http://www.mediacomllc.comlproducts.html
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High Speed lntt: rllel . ·hl'l'~s 

Mediacom together with ISP ChaIUlel now brings you high speed Internet 
access over cable at speeds up to 10 times faster than a 56K phone modem! 
For as little as $29.95 a month, accessing the Internet has never been faster 

Service is currently available in some of our service areas. Other areas will 
be receiving this exciting new service soon. 

• Chilli\:~)th~, I L 
• Clearlakl;..::. 
• Ed..:n n. C 
• f k:rh. \1 

• r 

• 

• Hunt 

• l1\v (:f De \\ af 

• 1arshall ClUne). K 
• \h'hik. .l..L 
• R LdI:Lr~~ •• C 
• - un (IT~ ( '\ 

• \\ :-~\.,;. 1 

http://www.mediacomllc.comlproducts_modems.html 8/1 /00 

http://www.mediacomllc.comlproducts_modems.html


Attachment J 
3rd Affidavit of Michael R. Dunn 

COX Communications Gul Coast, LLC 5 
Billboard in Northwest Florida 

Picture taken 07·26·00 

Racetrack Road in Fort Walton Beach, Florida 




Cox Commun·cations Gulf Coast, LLC 

Billboard in Northwest Florida 


Picture taken 07·26-00 

South 9 t h Avenue in Pensacola, Florida 
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How Fast Is Fast? 

28.8 l)~al -Up Cox@Home 
1,500 KB nearly 7 minutes 7 seconds 
2 MB 
10 MB 

over 9 minutes 
over 45 mi nutes 

0.5 pages 

10 seconds 
52 seconds 

26 pages 

Number of 3,384 KB pages downloaded per minute 

• Services available in upgraded areas only. Some 
restrir;tions may apply. Call Cox Cable for details. 

the 
wer of 

..d Internet Service 
C ~ Home". 

rons of Great Features! Netscape or Internet Explorer browser, 
email accounts, 15 MB of personal web space, chat capabilities, an @Home 

1tern et Guide, online games and shopping, remote access option, and much, 
l uch more. 

mmediate Information Access! Get the news when you want 
. View CNN video clips, movie trailers, sports highlights and get weather 
Ipdates, traffic reports, sports scores, cinema listings, financial news and more. 

Round the Clock Customer Service! Cox@Home is backed 
Iy Cox's superiQ( customer service. We're on the phones 24 hours a day, 
:65 days a year to help with whatever questions you have whenever you 
ave them. Give us a call! 

•• Discount may vary dependent on eqL"pn~~3~!!2:.____ 

Superfast! Imagine leaping from website to 
website and down-load ing fi les in seconds 
instead of minutes. 

Always On! With Cox @Home. you get 
unlimited. 24-hour Internet access. When your 
computer is on , so is th e Internet. 

oDedicated Phone Lines! Like your 
cable television service, Cox @ Home uses our 
superior digital fiber-optic network to deliver the 
full power of the internet to your home computer 
so you never have to pay extra for that second 
phone line again. 

Call Today 
and Get 

f!nstallation 
iust$29.95 

& Get 0 0 - , -. 
r '''sl M iL.

Serrv;ce FREE tn's 
Afte r fi rs! mOnth 

regu lar mOnthl' of service 
Y rales apPlv 

OFFer Cod #7" "­ ' 
e, 017 



Over 

200 ~ 
Channels 1 

••••••• •• ••••••••• • • • •••• • • • ••••••• •• ••••••••••••• • • H . . ... 

Cox Digital Cable de li vers 
over 200 cnannels of 

Interactive 

On-Screen r······· ..···············..··············· G "d 
: View a full week of UI e 
i listin gs , search for a • show by th eme, re cord 

w ith one touch, and 
surf without leaving 
your c urrent program. 

t e 
power of 

Music 
Choi eo Unsightly 

Satel ite Dish........... ... ..... .. .......... .... ..... ........ ...... .. ......... 

Absolutely. 
positively no 

need for an ·:.i: 

expensive 

included 

............................... ........ 

........ u ...... . ... . 

With 35 ch ann els plaYing movi es 24 i 
nours ada, . th e video store I now in YOLr : 

ho me Order movies wi th the laue 1 of a l:u' 0 : 
o yo ur rema!") ,:;an rai i 

25 
Premium 
• Channels 

Over 100 movie s oay 
fe aturing every thin Irom 
com edy to acti on ­ origin al 
series, spor ing events, 
concerts and more . 

satellite dish . 
Work s with 
your current 
or fu ure TV • 

40 chan nels of 
CD-qua li ty, 
commercial-free 
musi c for eve ry 
ta ste , styI8 and 
mood . 

Cal Today 
and Get 

Digital quality Picture 
and Sound 

............................ .................... .. .. .......................... ~ 

Crystal clear, high-(8solutICln images ~ 
and CD-qu ality sound that transform you r : 

exisiing hdl'ne entertainment system . • 

REE 
Installation* 

Offer Code #701 6 
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1,500 KB 

2 IV1B 
10 MB 

Jiow Fast Is Fqs.t? 

nearly 7 minu·tes 
over 9 minutes 

over 45 minutes 

0.5 pages 

7 seconds 
10 seconds 
52 seconds 

26 pages 
Number of 3,384 KB pages downloaded per minute 

the power 
High Seed Internet Service 

~=::::::::::t !X Home" 

Superfast! Imagine leaping from website to 
website and down-loading files in seconds 
Instead of minutes. 

Always On! With Cox @Home, you get 
unlimited, 24-hour Internet access. When your 
computer is on, so is the Internet. 

No Dedicated Phone ines! Like your 
cable television service, Cox@Home uses our 
superior digital fiber-optic network to deliver the 
full power of the Internet to your home computer, 
so you never have to pay extra for that second 
phone line again. 

Tons of Great Features! Netscape or Internet Exp lorer browser, 
3 email accounts.15MBofpersonalwebspace. chatcapabilities.an @Home 
Internet Guide, online games and shopping, remote access option, and mucl1, 
much more. 

Immediate Information Access! Get the news when you want 
it. View CNN video clips, movie trailers, sports highlights and get weather 
updates, traffic reports, sports scores, cinema listings, financial news and more. 

'Round the Clock Customer Service! Cox@ Home is backed 
by Cox's superior customer service . We're on the phones 24 hours a day, 
365 days a year to help with whatever questions you have whenever you 
have them. Give us a call ! 

http:chatcapabilities.an


Interactive 

n-Screen 
View a full week of ~ 
····............·....................·· .... ·: G -d 

li st ings, sea rch for a ! U Music 
Cho·ceihow by the e , re co rd : 

ith 01 e tou ch, nd su rf 
withou t leaving your 

current program 

Included 
·4·o·· ~· h·~·~·~·~·i~..~f·· c· 6:·q·~ ·~·ii t·y :··· ..········..... 
comme rc ial- f ee music for 
eve ry taste , styl e an d mood. 

Over 

200 · 
Channels ~ .............................................................; 

Cox Digital Cable delivers ove r 
200 chan nels of programming and mu sic 

- -----­

igital quality Picture 
and Sound 

·······c;;~~~i ··~i~~·~:..~·i·~·h ~;~~~·I~·;i~~·· i;;;~~·~·~ ...~ 
and CD-quali ty sound that transform your ~ 

existing home entertainmen t system . • 

25 
Premium 

No Unsightly 

Satellite Dish,..... ................ 
: Channels 

Over 100 movies a day 
featuring everything from 
comedy to action - original 
seri es, sporting events, 
concerts and more.

Hae 

••••••• • • •• • •• • ••••• •• •••••• •••• •••••••• ••• u •• • • • ••••• •• •• • ••••••• • ••• • •• • ••••~ 

Absolu tely, 
positive ly no 

~~;~~~i~:n :::::.1satel lite dish . 
Works with 
your current 
or future TV. • 

,..................... P AV-P£R-V IEW 

! With 35 channels 
l playing movies 24 
! hours a day, the video 
• store is now in yo ur home. 

One-touch remote control 
and onl ine ordering. 

Local TVStations 

r " ~~f:~~~;~~~r 
con veniElhtly witr 
no special antenr 
setups. 



Cox Communications - GulfCoast Page 1 of 1 

Digiral Canla 
Cox@tIome 

ORQER NQW 

Digit81 Cable . , * -  I-- I #  * * -  

Sh~ckw ave-Demo 

Fe-aules 

High-speed Access Up To 100 Tirnes Faster 

Download up to 1OOx faster than a 28.8 modem. 
Than a 28.8 Modem. speed 

Your Gu 
Conne 

4 

* FORYQUR HOME 
for your home 

ABOUT COX 

JOBS 

FOR YOUR SCHOOL 

YMIR 

Cox Cable I HIGH SPEED DATA 

Than a 28.8 Modem. Download up to lOOx 
faster than a 28.8 modem. Buckle up. Cox is 
about to take you on a high-speed journey over 
the Web. Travel at speeds up to aL hundred times 

Cable & DSL Mvths 

User Ageement 

Gel A Riend 
Partner Locations 

SEARCH 

CONTACT US 

optic based network. So there's no dialing up or 
logging on you're always connected. With a 
simple click you're up and running with instant 
access to news, weather, traffic reports, sports 
scores, movie listings and more. 

Easy to use, easy to navigate 
If you know where you want to go, Cox can 
take you there in a flash. Cox also speeds up 
your search time by sifting through thousands of 
web sites daily and creating subject-specific 
guide pages that help you focus your search and 
provide shortcuts to your favorite sites. 

Get local to find out which high-speed internet 
access service is available in your area. 

Get one month free off your 
High Speed Internet simply by 
referring a friend. Click to1 
more details. 

Cable 
L 1st in gs 

Whether you are looking for 
Basic, Digital, Pay-Per-View, 
or Premium channels, Get 
Local, and find out what 
channels are available in your 
area. 

http://www.cox.com/GulfCoast/CoxAtHome/Default.asp 8/ 1 /00 



Cox Communications Special Offers Page 1 of 1 

- Service - -. Listinas Visitor Services 

Here are the services available at: 

3545 SUMMIT BLVD 
PENSACOLA FL 32503-51 53-45 

To place a new order for the above address click on any of the following services. 

1COX Cable The name you can depend on ito bring you a wide variety of 
programming with premium molvie channels, world news, and 
premiere sporting events. 
See how easy it is to start enjoying the benefits of digital cable. 
Choose from as many as 400 different uncut, commercial-free 
movies every day. The best entertainment for everyone in the 
family without extra equipment. 
Experience the Net the way it was meant to be -- FAST! No 
longer will you have to wait while you download your favorite 
games and graphics. 
Your pegonal home theater. Watch today’s hottest movies and 
biggest sporting events right from the comfort of your own 
home. 



Cox Communications Special Offers Page 1 of 1 

Service Listings Visitor Services 

Here are the services available at: 

3975 HIDDEN OAKS DR 
PENSACOLA FL 32504-8414-75 

To place a new order for the above address click on any of the following services. 

to bring you a wide variety of 
vie channels, world news, and 

See how easy it is to start enjoying the benefits of digital cable. 
Choose from as many as 400 different uncut, commercial-free 

'tertainment for everyone in the 

-7GGi-l 



Cox Communications Special Offers Page 1 of 1 

SERVICE 

COX. Cable 

Service Listin= Visitor Services 

B E N E F T S  
The name you can depend on to bring you a wide variety of 
programming with premium movie channels, world news, and 
Premiere sDortina events. 

Here are the services available at: 

7627 BROOK FOREST WAY 
PENSACOLA FL 3251 4-7804-27 

To place a new order for the above address click on any of the followirig services. 

tertainment for everyone in the 

s meant to be -- FAST! No 
you download your favorite 



Cox Communications Special Offers Page 1 of 1 

~ 

Se.miceLisQms Vbitor Servic-es 

Here are the services available at: 

4065 ASHLAND AVE 
PENSACOLA FL 32534-1 022-00 

To place a new order for the above address click on any of the following services. 

to bring you a wide variety of 
vie channels, world news, and 

See how easy it is to start enjoying the benefits of digital cable. 
Choose from as many as 400 different uncut, commercial-free 

lmovies every dav. The best entertainment for everyone in the 
family withoh extra equipment. 
Your personal home theater. Watch today's hottest movies and 
biggest sporting events right from the comfort of your own 
home. 

cog* 
Pay- Per-Vw 
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-__-- Service Listings Visitor Services 

Here are the services available at: 

NUMBER 87 
40 11TH ST 
SHALIMAR FL 32579-2067-40 

To place a new order for the above address click on any of the following services. 

:o bring you a wide variety of 
m movie channels, world news, and 

ling the benefits of digital cable. 
lifferent uncut, commercial-free 
tertainment for everyone in the 

t sporting events right from the comfort of your own 



Cox Communications Special Offers Page 1 of 1 

SERVICE 

COX Cable 

eo!% @Home8. 

pay.lPer-veSw 

Service Listings Visitor Services 

B EN E ,=; 3 
The name you can depend on to bring you a wide variety of 
programming with premium movie channels, world news, and 
premiere sporting events. 
See how easy it is to start enjoying the benefits of digital cable. 
Choose from as many as 400 dlifferent uncut, commercial-free 
movies every day. The best entertainment for everyone in the 
family without extra equipment. 
Experience the Net the way it was meant to be -- FAST! No 
longer will you have to wait while you download your favorite 
games and graphics. 
Your personal home theater. Watch today's hottest movies and 
biggest sporting events right from the comfort of your own 
home. 

Here are the services available at: 

441 ROSS RD 
FT WALTON BEACH FL 32547-261 7-4 

To place a new order for the above address click on any of the following services. 



cox Communications ‘Special C1ffa-s Page 1 of 1 

SBrvLce List ins Visitor Services 

Here are the services available at: 

310 PINE MOSS DR 
FT WALTON BEACH FL 32548-6308-1 

To place a new order for the above address click on any of the following services. 

/as meant to be -- FAST! No 
le you download your favorite 



Cox Communications Special Offers Page 1 of 1 

S-eryice ListinAs Visitor Services 

Here are the services available at: 

102 SPRINGWOOD CIR 
CRESTVIEW FL 32536-9564-02 

To place a new order for the above address click on any of the following services. 

ICOX 

The name you can depend on to bring you a wide variety of 
programming with premium movie channels, world news, and 

the benefits of digital cable. 
uncut, commercial-free 

for everyone in the 
 family without extra equipment. 
rExperience the Net the way it was meant to be -- FAST! No 
longer will you have to wait whille you download your favorite 
Flames and araphics. 

~~ 

Your personal home theater. Watch today's hottest movies and 
biggest sporting events right from the comfort of your own 
home. 
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Service Ljginas Visitor Services 

Here are the services available at: 

2408 PARKER DR 
NlCEVlLLE FL 32578-231 7-08 

To place a new order for the above address click on any of the following services. 

o bring you a wide variety of 
vie channels, world news, and 

ling the benefits of digital cable. 
ifferent uncut, commercial-free 
,ertainment for everyone in the 

the way it was meant to be -- FAST! No 
to wait while you download your favorite 

latch today's hottest movies and 
bm the comfort of your own 



Cox Communications Special Offers Page 1 of 1 

_ _ ~  Service Listings Visitor Services 

Here are the services available at: 

51 6 TALL PINES ST 
CRESTVIEW FL 32539-361 4-1 6 

To place a new order for the above address click on any of the following services. 

jing the benefits of digital cable. 

itertainment for everyone in the 

s meant to be -- FAST! No 
you download your favorite 



Cox Communications Special Offers Page 1 of 1 

eo!  @Hem" 

Service Listings Visitor Services 

Experience the Net the way it was meant to be -- FAST! No 
longer will you have to wait while you download your favorite 

Here are the services available! at: 

116 DEVILLE DR 
MARY ESTHER FL 32569-1 465-1 6 

To place a new order for the above address click on any of the following services. 

The name you can depend on l:o bring you a wide variety of 
programming with premium movie channels, world news, and 
premiere sporting events. 

COX Cable 
See how easy it is to start enjoying the benefits of digital cable. 
Choose from as manv as 400 different uncut, commercial-free 
movies every day. The best entertainment for everyone in the I family without extra equipment. 

hames and araDhics. 

C 
p'ay-Per-Vi 

Your personal home theater. Watch today's hottest movies and 
biggest sporting events right from the comfort of your own 
home. 
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1 BENEF31S 

--___ Service Listinas Visitor Services 

Here are the services available at: 

NUMBER 913 
955 AIRPORT RD 
DESTIN FL 32541 -281 7-55 

To place a new order for the above address click on any of the following services. 

ISERVICE 
ICOX Cable 

C 

The name you can depend on l:o bring you a wide variety of 
programming with premium movie channels, world news, and 
premiere sporting events. 
See how easy it is to start enjoying the benefits of digital cable. 
Choose from as many as 400 different uncut, commercial-free 
movies every day. The best entertainment for everyone in the 
family without extra equipment. 
Experience the Net the way it was meant to be -- FAST! No 
longer will you have to wait while you download your favorite 
games and graphics. 
Your personal home theater. Watch today's hottest movies and 
biggest sporting events right from the comfort of your own 
home. 



Elian's grandmothers 
get visak to visit US. 

~~ ~~ ~ -~ ~- ~- 

If you believe your future cau be fauud in the stars 
look for the uHoroscope" column in the 

n.41 LY NE ws. 

Jurors see tape of graveyard shooting 

Pre-Inventory Sale 

and Embroidery Machines 



FRIDAY JANUARY 2 1 . m  Dally News 

Local/Stde 

PAGE - 
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Mexico's student strikers driven by despair 

MA4RY ESTHER 
LITTLE LEAGUE BASEBALL 

AND 
GIRL'S SOFTBALL 

Gir 
sit! 

Sktn Crrllliotc and P m t  of Hnrdenry Rrquued. 
auld willbe s17d Br vnitomw. 

's nine-year hostage 
lation puzzles Japan ' 

Pakistan wrestling with nuclear policy 



FRIDAY, FEBRUARY 4,2000 Daily News PI(PE 65 

World News 





SATURDAY, FEBRUARY 5,2000 Daily News PAGE A7 
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. \ .  Attachment K 
3rd Affidavit of Michael R. Dunn 

APPLICATION BY FOREIGN LIMITED LIABILITY COMPANY FOR AUTHORIZATION ' 1  TO 
TRANSACT BUSWS-IN FLORIDA 

LV COMPUNCE UTW SEWON 608.503, FLORIDA STATUTES, 7X@ FOLLOUTNG IS SUB- TO REGISTER A FOREIGN 
L I M l T E D L U B ~ . C O u P A N y T O  T~~CTBUSINESSSINTHE~~OFFLORLDA: 

. -  . ._ _-- . 1. COX Communications &ulf. Coast, L.L.C. 
(Name of foreign limited liability company must end with the words "limited company" or their abbreviation 'XC." if not 
so contained in the name at present.) 

2. Delaware - :  3. 58-2487265 . .  
(Jurisdiction under the law of which foreign limited Iiabiiity __ ( FEI number, if appIicabIe) 
company IS organized) 

-5. 2050 - .  4. Ju ly  2, 1999 -- 
(Date of Organization) 

' 

(Duration: Year limited liability company will cease to 
emst or "perpetual") 

6. the company will c6rmnence business in B l o r i d a  on gr about September 1.9, 199% . 
(Date first transactedbusiness inFIorida. (See sections 608.501,608.502, and 817.155, F.S.) 

7. 320 Racetrack Roa&--NW, Ft. Walton Beach, E 5  -32547 

(Street address of principal office) 

8. List name, title, and business address of each managing membermGRM] or manager[MGR]who 
will manage the foreign limited liability company in Flolrida: (attach additional page if necessary) 

NAME & ADDRJSS: TITLE: 

Cox Commibiications F-loridq, Manager- .- 

1400 Lake Hearn Drive, NE _ _  . .  

Atlanta, GA 30319 

NAME & ADDRESS: TITLIE: 

9. Attachcd is an original certificate of existence, no more than 90 days old, duly authenticated by the Secretary of State or the proper official 
having custody of records in the-state under the law of which it is organize& (A photocopy is not akptable. If the certificate in in a foreign 
language, a translation of the certificate under oath of the transIator must be submitted.) -. 



State of Delawaue 

w e  ofthe S e k t a y  of State 

PAGE 5 

I ,  EDWARD J, FREEL, SECRETARY OF STATE O F  THE STATE OF 

DELAWARE, DO HEREBY CERTIFY 'COX COHWUNICRTIONS GULF COAST, LLC" 

rs DULY FORMED UNDER THE LAWS OF THE STATE OF DELAWARE AND IS rN ..... ...-- 
GOOD STANDING AND HAS-& iEGAL EXIS+$%% S_O FAR AS THE RECORDS OF - ., . -  

THIS OFFICE SHOW .) AS OF -THF-TWENTIFTH - @ ~ ~ ' _ ~ ~ S - A - U G U S T ,  AaD, i 999, 

AND I DO-HEREBY. -FURTHER CERTIFY T H ~  TH~TCIN~~UAL TAXES HAVE 
-3 
3 .  

NOT EEEN'RSSESS:Eb TO DATE. --c;3, '. _. - 
. .  .. .... 

5 '  
. -  

c 

3065843 8300 

??f 348842 

- 
Edward J .  Freei. Secretaxy of Sta te 

AUTHEhrITCATION: 9932272 
DATE: 08-28-99 



CERTIFICATE OF DESIGNATION OF 
REGISTERED AGENT/RBGISTE~-D OFFICE 

PURSUANT TO THE PROVISIONS OF SECTION 608.415 or 608507, F%ORIDA STATUTES, 
THE UNDERSIGNED LIMITED LIABILITY COMPANY SUBMITS THE FOLLOWING 
STATENENT TO DESIGNATE A REGISTERED OElFICE AND REGISTERED AGENT IN THE 
STATE OF FLORIDA. 

1. The name of the Limited Liability Company is: 

.. . .  Cox Communications Gulf. Coast, L.L. C. - -  - . 

2. The name and the Florida street address of the registered agent and office are: 

Corporation Service Company 
("e) 

1201 ~ a y s  street 
Florida street address (p.0. Box. ACCEPTABLE) 

Tallahassee, FL 32301 . - .  
CitylstatdZip 

Having been named as regisfered agent and to accept service ofprocess for the above stated limited 
liability company at thepface designated in this certificate, I hereby accept the appointment as 
registered agent and agree to act in this capaciv. I jkther agree to comply with the provirions of ail 
statutes relating to the proper and complete performance of my duties, and l a m  familiar *th and 
accept the obligations of my position M registered agent. 

By: &-&&.&A 

as its agent 

_ -  

Filing Fee: $35 for Designation of Registered Agent 



AFFIDAVIT OF MEMBERSHIP AND, CONTRIBUTIONS OF FOREIGN 
LIMITED LIABILITY COMPANY 

The member or authorized representative of a 'member of Cox Canm"muncatio= G u l f  

..certifies: . .  
Coast, L.L.C. 

1) the above named limited liability company has at least one member; 

2) the total amount of cash contributed by the member($) is $ 100,000,000 ; 

3) if any, the agreed value of property other than cash contributed by member(s) is $ 14 0 o o 0, o o u ; 
(A description of the property is attached and made apart hereto.) 

and 
4) the total amount of cash and property contributed and anticipated to be contriiuted 

by member(s) is !$ 240,000,000 

(This total includes amounts from 2 and 3 above.) 
Cox Cormarn ica t i a s  Florida, Manager _ _  
By: Cox Cable  New Pork C i t y ,  Inc., general partner 

. 

representative of a member. 
accordance with section 608.408(3), Florida Statute, the execution of this 

afEdavit constitutes an affimnation under the penalties of perjury that the facts 
stated herein are true.) 

BY: 

Andrew A. Merdek, Secretary 
Typed or printed name of signee 

Filing Fee: $250.00 for Application and Affidavit 



Property Descrh)tion - Cox Communicktions Gulf Coast. L.L.C.: 

Cable television franchises, licenses an 4 I xelated contmts; distribution network; 

and records of operation. i 
electronicdequipmentnt; ofice equip”; hiiturdfixtures; vehicles; inventory; books 

i 

I 

I 

! 
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Attachment L 
3rd Affidavit of Michael R, Dunn 

FreeEDGAR 
A m i c e  of EDOAR Odtm 

Companv Filinqs 

COX COMMUNICATIONS INC /DE/ 
Form: 8-K Filing Date: 10/5/1999 Filina Index 

TYPE: 8-K 

DESCRIPTION : 8-B: 
SEQUENCE: 1 

SECURITIES AND EXCHANGE COMMISSION 

Washington, D . C .  20549 

FORM 8-K 

G 

Current  Report  Pursuant  t o  S e c t i o n  1 3  o r  1 5 ( d )  
of  t h e  S e c u r i t i e s  Exchange A c t  of 1934 

Date o f  Report  (Date  of  e a r l i e s t  e v e n t  r e p 0 r t e d ) : S e p t e m b e r  2 8 ,  1999 

Cox Communications, I n c .  

(Exac t  name of R e g i s t r a n t  a s  s p e c i f i e d  i n  i t s  c h a r t e r )  
______---_--__--____--------------------------.--------------------------------- 

1-6590 58-2112288 
---____----__------_-____________________-------.-------------------------------- 

(Commission F i l e  Number) ( I . R . S .  Employer I d e n t i f i c a t i o n  Number) 

( 4 0 4 )  843-5000 

( R e g i . s t r a n t ' s  t e l e p h o n e  number, i n c l u d i n g  a r e a  code)  
----__------_-----.------------------------------------------------------------- 

1 o f 2  7/17/00 11:03 AM 



FreeEDGAR: Company Filings Search http://www. fieeedgar.com/oem/ccbn 1. ..me=COX+COMMUNICATIoNs+~C+%2FDE~2 

Item 5. Other Events. 

On September 28, 1999, Cox Communications, Inc. ("Cox") entered into a new 
364-day credit agreement and amended and restated its 5-year credit agreement 
providing for borrowings of up to $1.5 billion and $1.2 billion, respectively. 
As of the date this report is being filed, Cox had not borrowed under either 
credit agreement. 

On October 1, 1999, Cox completed acquisition of the cable television 
systems owned by Media General, Inc. A copy of the press release announcing the 
completion of this transaction is attached as exhibit 99.1. 

Also on October 1, 1999, Cox restructured its partnership with Time Warner 
Entertainment Company L . P .  As part of this restructuring, Cox acquired control 
of the cable television system serving Fort Walton Beach, Florida, and Time 
Warner acquired control of the cable television system serving Staten Island, 
New York. In connection with the restructuring, the Fort Walton Beach system and 
Cox's cable television system serving Pensacola., Florida, received approximately 
$104 million in c:ash to be used for capital expenditures and a reduction of 
indebtedness. A copy of the press release an.nouncing the completion of this 
transaction is attached as exhibit 99.2. 

Item 7 .  Exhibits; 

Exhibit 99.1 Press Release, dated October 1, 1999 

Exhibit 99.2 Press Release, dated October 5, 1999 

SIGNATURES 

Pursuant to the requirements of the Securities Exchange Act of 1934, the 
Registrant has duly caused this report to be signed on its behalf by the 
undersigned hereunto duly authorized. 

cox COMMUNICATIONS, INC . 

Dated: October 5, 1999 By: /s/ Andrew A. Merdek 

Andrew A. Merdek 
Secretary 

--___---__--___---_ 

2 of2  7/17/00 11:03 AM 



Division of Corporations http://ccf~orp.dos.state.fl.us/scr ...= &r2=&rj=&r4=COXCOMM~ICATIONS&r5: 

Attachment M 

1 
NONE 

I 1 

Foreign Profit 
COX COMMUNICATIONS PENSACOLA, INC. 

I I 

PRINCIPAL ADDRESS 
2205 LA VISTA AVE 

PENSACOLA FL 312504 US 
Changed 04/12/:L 994 

I 1 

MAILING ADDRESS 
1400 LAKE HEARN DRIVE 
ATTN: COW. TAX DEPT. 
ATLANTA GA 303 19 US 

Changed 04/12/1994 

Document Number 
PO8560 

State 
DE 

Last Event 
WITHDR4 WAL 

FEI Number 
58 1620087 

Status 
INACTIVE 

Event Date Filed 
07/1 SI997 

Date Filed 
12/3 01 1 985 

Effective Date 
NONE 

Event Effective Date 
NONE 

1. I 

Registered Agent 

I FL 
Registered Agent Revoked: 07/15/1997 

I 

0 fficer/D ire c tor De tail 

1 of2  



&ision of Corporations http://ccfcorp.dos.state.fl.us/scr. ..=&r2=&r3=&r4=COXCOMMUNICATIONS&r5= 

I i 

I 

I 
f 1996 
r 1997 

1 Name & Address 
ROBBINS. JAMES 0 7 

04/29/1996 - Y 
04I22J1997 - Y 

MOO LAKE'HEARN DR. 

ATLANTA GA 1 PD 
HAYES, JIMMY W.  

1400 LAKE HEARN DR. VD 
- ATLANTA GA 

HATCHER, JAMES A. 
1400 LAKE HEARN DR. 

ATLANTA GA 

I 

BARNETT, PRESTON B 
1400 LAKE HEARN DR 

I ATLANTA GA 
MERDEK, ANDREW A 

1400 LK E A R N  DR 

'T CLEMENT, DALLAS S 
1400 LAKE E A R N  DR 

ATLANTA GA 

Annual Reports ' 
- 

ReportVear It EiIedDate 11 IntapgibleTax 1 
I995 II 05/01/1995 7 Y 1 

1 Previous Filing 1 1 Return to List 1 VNextFilingl 

View Even@ 
View Name History 

= I 

View Document Image(s) 

THIS IS NOT OFFICIAL, RECORD; SEE DOCUMENTS IF QUESTION OR CONFLICT 

2 of2  7ri 71nn 1 n.44 AM 



Division of Corporations h t tp://ccfcOrp .dt Attachment N 
3rd Affidavit of Michael R. Dunn 

r 

EMERALD COAST CABLE TELEVISION 
C/O COX COMMUNICA,TIONS, INC. 

1400 LAKE H E M  DRIVE, N.E. 
ATLANTA, GA 30319- US 

Document Number 
G92329900048 

Expiration Date 
12/31/1997 

Total Pages 
000000001 

Status 
EXPIRED 

Current Owners 
000000002 

Events Filed 
000000000 

Date Filed 
10/29/1992 

county 
MULTIPLE 

FEI Number 
NONE 

No Filing History 

I Previous on List I Return to List r Next on List 

I 

Owner Information 

io0 CABLE WAY 
STATEN ISLAND, NY 10311 US I 1 NONE 

Document Images 

p G i F p r  

THIS IS NOT OFFICIAL RECORD; SEE DOCUMENTS IF QUESTION OR CONFLICT 

1 of 1 8/8/00 11 :29 AM 



Attachment 0 
3rd Af f idav i t  o f  Michael R. Dunn 

PROPOSED 
ORDINANCE NO. 17-99 

ORDINANCE NO. 21-99 

AN ORDINANCE 
TO BE ENTITLED: 

AN ORDINANCE OF THE CITY OF PENSACOLA, 
FLORIDA,. 9 AMENDING ORDINANCE 53-91; 
TWSFERRING THE EXISTING CABLE TELEVISION 
FRANCHISE to COX COMMUNICATIONS GULF COAST, 
L.L.C.; PROVIDING FOR SEVERABILITY; REPEALING 
CLAUSE; AND PROVIDING AN EFFECTIVE DATE. 

BE IT ORDAINED BY THE CITY OF PENSACOLA, 

SECTION 1. 

FLORIDA: 

Section 2 (b) of Ordinance No. 53-91 is hereby 
amended to read: 

b. Company means Cox Communications Gulf Coast, 
L.L.C., a Delaware corporation maintaining offices 
in Pensacola, Florida, and any successor in 
interest including any subsidiary, parent or other 
entity, to whom an ownership interest may be 
transferred pursuant to Section 12 of this 
ordinance. 

SECTION 2. If any word, phrase, clause, paragraph, 
section or provision of this ordinance or the application thereof 
to any person. or circumstance is held invalid or unconstitutional, 
such finding shall not affect the other provisions or applications 
of the ordinance which can be given effect without the invalid or 
unconstitutional provisions or application, and to this end the 
provisions of this ordinance are declared severable. 

SECTION 3. All ordinances or parts of ordinances in 
conflict herewith are hereby repea:Led to the extent of such 
conflict . 



SECTION 4. This ordinance shall take effect immediately 
upon its passage by the City Council. 

Attest: 

Legal in form and valid if 
enacted : 



ITEM ll-L 

PROPOSED 
ORDINANCE NO. 43-98 

ORDINANCE NO. 44-98 

AN ORDINANCE 
TO BE ENTITLED: 

AN ORDINANCE OF THE CITY OF PENSACOLA, 
FLORIDA, AMENDING ORDINANCE NO. 53-91; 
TRANSFERRING THE EXISTING CABLE TELEVISION 
FRANCHISE TO COX COBMINICATIONS PENSACOLA, 
L.L.C.; PROVIDING FOR SEVERABILITY; REPEALING 
CLAUSE; AND PROVIDING AN EFFECTIVE DATE. 

BE IT ORDAINED BY THE CITY OF PENSACOLA, FLORIDA: 

SECTION 1. Section 2 (b) of Ordinance No. 53-91 is hereby 
amended to read: 

b. Company means Cox Communications Pensacola, L.L.C., 
a Delaware corporation maintaining offices in Pensacola, Florida, 
and any successor in interest including any subsidiary, parent or 
other entity,, to whom an ownership interest may be transferred 
pursuant to Section 12 of this ordinance. 

SECTION 2 .  If any word, phrase, clause, paragraph, 
section or provision of this ordinance or the application thereof 
to any person or circumstance is held invalid or unconstitutional, 
such finding shall not affect the other provisions or applications 
of the ordinance which can be given effect without the invalid or 
unconstitutional provisions or applications, and to this end the 
provisions of this ordinance are declared severable. 

SECTION 3. All ordinances or parts of ordinances in 
conflict herewith are hereby repealed to the extent of such 
conflict . 

SECTION 4 .  This ordinance shall take effect immediately 
upon its passage by the City Council. 

Passed: September 10, 1998 



Approlved : 

A t t e s t :  

Legal in form and v a l i d  i f  
enacted: CnmFlCATlON 

I, DO HEREBY CERTlfY THAT THE P.BO!'E AN0 FOREGOING 
IS A TRUE AND CORR'"' -.,..̂ " JF THE ORIGINAL 
THEREOF O N  FILE IN : - WITNESS MY HAND 
AND THE CDRWRATE SE. I HE CITY OF PENSACCL' 

2 



RESOLUTION NO 99 - 08 

Attachment P 
3rd Af f idav i t  o f  Michael R. Dunn 

A RESOLUTION OF THE CITY COUNCILOF NICEVILLE 
APPROVING THE TRANSFER OF COX COMMUNICATION’S 
CABLdE SYSTEM FROM TWC CABLE PARTNERS, INC. TO 
COX COMMUNICATIONS GULF COAST, LLC UPON COX 
COMMUNICATIONS GULF COAST, LLC BECOMING A 

PROVIDING FOR AN EFFECTIVE DATE. 
SIGNATORY ON FRANCHISE 0RDI;NANCE NO. 94-25; AND 

WHEREAS, the City Council is required to expressly approve the transfer of its cable 
television franchise ordinance, Ordinance No. 94-25, to any other person or corporation than 
the original franchisee, TWC CABLE PARTNERS., INC. 

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of 
Niceville does hereby approve the transfer of cable communications franchise, Ordinance 
No. 94-25, to COX COMMUNICATIONS GULF COAST, LLC and states as follows: 

SECTION 1. The approval of this transfer is expressly conditioned upon the complete 
acceptance by COX COMMUNICATIONS GULF COAST, LLC of all terms, conditions and 
limitations imposed by Ordinance 94-25 as indicated. by its execution of the signatory page 
attached to this resolution. 

ADOPTED in regular session this 1 1 th day of m, 1999. 

ATTEST: 

n n 

P 



STATE OF FLORIDA 

CITY OF NICEVILLE 

I, Daniel J Doucet, City Clerk for the City of Niceville, Florida, do hereby certify the foregoing is 
a true and correct copy of the City of Niceville, Florida, Resolution 99-08, May 1 1, 1999, and 
appears on file in the office of the City Clerk. 

I” WITNESS WHEREOF, I hereunto set my hand and official seal this 12th day of May, 1999. 

City Cl&k 



ACCEPTANCE OF ORDIINANCE 94-25 

Cox Communications Gulf Coast, LLC, by its duly authorized officer, does hereby accept 
the terms and conditions of Ordinance 94-25, the TWC Cable Partners, Inc. Cable communications 
franchise with the City of Niceville, Florida, and as franchisee thereunder, agrees to perform, assume 
and comply with all of the terms and conditions, covenants and obligations of said franchise. 

DATED this /& day of May, 1999. 

COX COMMUNICATIONS GULF COAST, LLC 

Name: L. Keithdregofl u 
Title: Vice PresidenUGeneral Manger 

ATTEST: 

Witness 



ARTICLE 111. TWC PARTNERS D/B/A EMERALD COAST CABLE 
TELEVISION* 

*Editor's note--Article Ill formerly contained the franchise with Wamer Cable Corporation, 
Ordinance No. 438, adopted Feb. 12, 1980. Such ordinance was repealed by and replaced with 
Ordinance 94-25, adopted Nov. 3, 1994, the franchise with TWC Partners D/B/A Emerald 
Coast Cable Television herein set out. Style and capitalization have been made uniform, and 
words in brackets [I have been included by the editor for clarity. 

ORDINANCE NO. 94-25 

AN ORDINANCE OF THE CITY OF NICEVILLE, FLORIDA, REPEALING ORDINANCE NO. 
438, FEBRUARY 12, 1980; TERMINATING THE EXISTING CABLE TELEVISION FRANCHISE 
TO TWC PARTNERS D/B/A EMERALD COAST CABLE TELEVISION; REPLACING SAME 
WITH RENEWED FRANCHISE; PROVIDING FOR SEVERABILITY; PROVIDING FOR 
REPEALER; PROVIDING AN EFFECTIVE DATE. 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF NICEVILLE, FLORIDA: 

Section 1. Short title. 

ordinance. 
This ordinance shall be known and may be cited as the Niceville Cable TV Franchise 

Section 2. Definitions. 
As used in this ordinance, and unless the context clearly indicates otherwise: 

Cify means the City of Niceville, Florida. 

Company means lWC Partners D/WA Emerald Coast Cable Television, 
maintaining offices in Okaloosa County, Florida, and any successor in interest 
including any subsidiary, parent or other entity, to whom an ownership interest 
may be transferred pursuant to Section 12 of this ordinance. 

Council means the city council of the city. 

Person means any person, firm, partnership, association, company, or 
organization of any kind. 

System means each and every component and the whole of the 
telecommunication system described in Section 5 of this ordinance. 
Gross revenues means all income derived by and attributable to the operation of 
the system, including, but not limited to, income derived from services, 
advertising, channel leasing, commissions from shopping channels, revenue 
from the installation, sale or rental of any equipment used in the operation of the 
system, revenue from the operation of an institutional network and any other 
income of whatever description derived from the system's use of city 
rights-of-way, but excluding bad debt, sales taxes and franchise fees paid to any 
govemment agency. 

Major' Stockholder means a beneficial owner, directly or indirectly, of 10% or 
more of the issued and outstanding voting stock of any corporation. 



Section 3. Grant of franchise. 

(a) There is hereby granted by the city to the company the franchise and privilege of 
constructing, erecting, operating, and maintaining in, upon, along, across, above, over 
and under, the streets, alleys, public ways and public places, now laid out or dedicated 
and all extensions thereof and additions thereto throughout the corporate limits of the 
city, such wires, poles, cables, underground conduits, conductors and a 
telecommunication system for the interception, amplification, and distribution of 
television and radio signals and energy; said grant of authority to be subject to 
conditions contained in this ordinance and all rules and regulations promulgated by the 
city in accordance with this ordinance. The rights herein granted shall extend to any 
area annexed to the City of Niceville, and the company shall be bound by the same 
rules and regulations as to such area as are otherwise herein or hereafter provided. 

The franchise granted hereby shall not be exclusive. The city reserves the right to grant 
the use of streets, alleys, public ways, and places to any person for any lawful purposes. 
The city also reserves the right to enter into the cable television business as owner, 
operator, or other capacity in competition with the company at any time during the 
period of this franchise or any extension thereof. 

The company shall have the right to enter into agreements for the attachment onto and 
use of facilities owned and operated by public utilities operating within the city, and shall 
enter into such agreements before undertaking to use such facilities, and shall strictly 
comply with the terms, provisions, and restrictions of said agreements. 

(b) 

(c) 

Section 4. 

(a) 

Term of agreement and franchise fee. 

The franchise granted the company herein shall commence on October 1, 1994, and 
shall continue until September 30, 2009 unless renewed pursuant to mutual agreement 
between the company and the city or pursuant to the provisions of the Cable 
Communications Policy Act of 1984, as that statute may be amended from time to time. 
An application for renewal shall be accompanied by a nonretumable application fee of 
$500.00. Upon any ninety (90) bay [day] termination notice of the franchise by the city or 
the city's refusal to renew the same pursuant to applicable federal law, the company 
shall, within ninety (90) days of receipt of notice of termination or refusal to renew the 
franchise, remove its facilities and equipment. In the event that the company does not 
remove its facilities and equipment within the time provided in this section, the city may 
do so with the removal costs to be borne by the company. The company will give the 
city one hundred eighty (180) days notice of its refusal to renew the franchise. 

(b) In accepting this franchise agreement, both1 the city and the company commit 
themselves to undertake all reasonable steps to provide the citizens of Niceville with a 
full range of programming and services commonly available on telecommunications 
systems. To accomplish this objective, the city and the company may review the range 
of programming and services available to this system at three year intervals following 
the effective date of this franchise. In the event that the city determines that the 
company is not providing the full range of services and programming reasonably 
available on telecommunications systems in the State of Florida, the city shall provide 
the company with a specification of what services or programming it desires to be added 
to the system subject to the provisions of the Cable Communications Policy Act of 1984, 
as that statute may be amended from time to time. The company shall provide the 
additional services or programming requested by the city (subject to the provisions of 
the Cable Communications Policy Act of 1984) unless the company reasonably 
determines in good faith that the provision of such services or programming is not 
technically, legally, or economically feasible. Any dispute arising under Section 4 which 
cannot be resolved by the parties shall be submitted to arbitration under the Florida 
Arbitration Code F.S. 682 et seq., unless preempted by the Cable Communications 
Policy Act of 1984. 



Section 5. The system. 
During the franchise term, and any extensions thereof, the company shall construct, 
operate, and maintain the system throughout the corporate limits of the city. No later 
than three years from the date upon which the city council of the City of Niceville, 
Florida, approves the provisions of this ordinance, the company shall have completed a 
rebuildhpgrade of the system. The upgraded system shall consist, at a minimum, of a 
550 megahertz system, containing a channel capacity of at least seventy-eight (78) 
channels, utilizing fiber optic technology. The system shall also include a basic service 
tier of not less than eleven (11) channels. The system shall provide at least one (1) 
channel of each of the following services, except that the company may petition the city 
for a waiver of this requirement; such waiver to be granted for good cause shown, 
including the unavailability of such programming at a reasonable cost or the results of a 
subscriber survey showing lack of viewer interest. 

An over-the air broadcast "super station", whose city of license is outside the 
Niceville broadcast television market (such as WTBS Atlanta, WOR New York, or 
WGN Chicago); 

A cable service providing primarily children's oriented programming; 

A cable service providing primarily news; 

A cable service providing primarily sports programming; 
A cable service providing music videos; 

A cable service providing primarily religious programming; 

A cable service providing primarily country and western programming; 

A cable service providing primarily weather information; 

A cable service providing primarily public affairs programming; 

A cable service providing primarily feature films; 
A cable service providing primarily financial news; 

A cable service providing primarily minority-oriented programming; 

A cable service providing pay-per-view programming; 

A cable service providing primarily home-shopping programming; and 

A cable service providing primarily comedy programming. 

During the term of this agreement the city retains the right to enter into an agreement 
with the company to provide govemment access programming. 

The system and each component thereof shall be located, operated, and maintained so 
as to avoid interference with the proper use of streets, alleys and other public ways and 
places, with public utilities, and with the rights or reasonable convenience of property 
owners who adjoin any of the said streets, alleys, or other public ways and places. The 
location of the company's poles, lines, and equipment shall be approved by the city 
engineer of the city before installation. Wherever feasible to install company's lines on 
existing poles or in existing conduits, the city through its city engineer may require all of 
the company's lines and equipment to be installed underground. Where power and 
telephone lines are underground the company's lines shall similarly be installed 
underground. 

The company shall construct its cable system using materials of good and durable 
quality and all work involved in the construction, installation, maintenance, and repair of 
the cable system shall be performed in a safe, thorough, and reliable manner. Any 



municipal property damaged or destroyed shall be promptly repaired or replaced by the 
company and restored to serviceable condition. 

The company's system, poles, wires, and appurtenances shall be located, erected, and 
maintained so that none of its facilities shall1 endanger or interfere with the lives of 
persons, or interfere with any improvements the city may deem proper to make, or 
unnecessarily hinder or obstruct the free use of the streets, alleys, bridges, easements 
or public property. 
In case of any disturbance of pavement, sidewalk, driveway or other surfacing, the 
company shall, at its own cost and expense and in a manner approved by the city, 
replace and restore all paving, sidewalk, driveway or surface of any street or alley 
disturbed, in as good condition as before said work commenced. 

If the city elects to alter, or change the grade or width of any street, alley or other public 
way, the company, upon reasonable notice by the city, shall remove, relay and relocate 
its poles, wires, cables, underground conduits., manholes, and other fixtures at its own 
expense. 

The company shall, on the request of any person holding a building moving permit 
issued by the city, temporarily raise or lower its facilities to permit the moving of 
buildings. The expense of such temporary removal, raising or lowering of said facilities 
shall be paid by the person requesting the same, unless such person be the city, in 
which case such temporary removal, raising or lowering shall be at the expense of the 
company. The company shall have the authority to require payment in advance by any 
person requesting the same, other than city, and the company shall be given not less 
than seven days advance notice of the need for such temporary facilities changes. 

The company shall have the authority to trim trees upon and overhanging streets, alleys, 
sidewalks, and public places of the city so as to prevent the branches of such trees from 
coming in contact with the wires and cables of the company, all trimming to be done 
under the supervision and direction of the city and at the expense of the company. 

The company shall provide, upon request and without charge, basic service to any 
municipal buildings owned and operated by the city and to any public elementary or 
secondary school. This shall mean only an energized cable to such building from 
existing plant (existing cable). The cost of any internal wiring shall be borne by the 
institution. 
The system1 shall include interface capabilities for a character generator which may be 
used without charge by franchising authorities and/or civil defense for the display of 
public emergency alert notices on all broadcast channels. 

It is acknowledged by the parties to this franchise that the provision of cable television 
services takes place in an environment of existing federal and state legislation and 
regulatory authority which may change from time to time over the term of this franchise. 
In addition, it is further acknowledged that technological innovations, availability of 
programming, and practical usages of the cable television system are also likely to 
change over the term of this franchise. It is the intention of the city and the company to 
provide sufficient flexibility in the terms of this franchise in order to provide the 
customers of the company in the City of Niceville and its citizens with the opportunity to 
take advantage of legal and technological changes. To accomplish this purpose, the 
company and the city agree that those provisions of this franchise which may be 
significantly affected by changes in federal or state legislation, or by regulations 
pertaining thereto, or by significant changes in available technology, may be 
renegotiated upon written request of the city or the company to the other party. 
Customers who have previously paid to the company a direct payment to offset the cost 
of line extension to service their residence or business shall not be charged an 
additional charge for the extension of the rebuilt system to their residence or business 
location. Apart from a reasonable, one-time charge for the extension of service to a 
remote location as Drovided elsewhere in this franchise aareement. the rate charaed bv 



the company for service to the citizens of the City of Niceville shall be uniform 
throughout the city; however, in the event that the company is engaged in competition 
with another video service operator, the company may establish rates of its own 
choosing in the area of competition. 

The company shall maintain a tier of basic service in compliance with the Cable 
Television Consumer Protection and Competition Act of 1992, and applicable FCC rules 
and regulations. The initial charge for service to customers on this basic service tier 
shall not exceed the benchmark rate as providled by Section 623 (Rate Regulation) of 
the 1984 Communications Act, as amended by the 1992 Cable Act, as implemented by 
regulations promulgated by the Federal Communications Commission in its Report and 
Order of May 3, 1993, as amended, to be codified at Part 76 of Title 47 of the Code of 
Federal Regulations. Rate adjustments subsequent to November 15, 1993, shall be 
limited to (i) the price cap determined by the Gross National Product Price Index, as 
defined in 47 CFR 576.922 (c)-(d)(l), including additional adjustment or external costs 
as defined in 47 CFR 576.922(d)(2); or (ii) an amount determined by an appropriate cost 
of service showing by the company in accordance with rules adopted by the Federal 
Communications Commission, or (iii) an amount agreed upon by the city and the 
company. The company shall provide the city, upon the city's request, with all 
information necessary for the city to determine that the company is in compliance with 
this paragraph, including but not limited to, all information which would be required to be 
furnished to the city in the event that the city became certified to regulate rates and rate 
increases by the FCC. 

The company shall implement and adhere to the consumer protection and customer 
service standards provided by Section 8 of the Cable Television Consumer Protection 
and Competition Act of 1992, and FCC Report and Order of April 7,  1993, as amended 
April 15, 1993, 47 CFR 576.309, as those rules and regulations may be amended from 
time to time. 

(n) 

(0 )  

Section 6. 

The company shall at all times during the franchise term be subject to all lawful exercise 
of the police power by the city and to such reasonable regulation as the city shall hereafter by 
resolution or ordinance provide. The construction, extension, operation, and maintenance of the 
system by the company shall be in full compliance with such portions of the Standard Building 
Code and the National Electrical Code as may be applicable and as the same may be amended 
and revised from time to time, and in full compliance with all other applicable laws, ordinances, 
rules, and regulations now in effect or hereafter adopted by the Federal Communications 
Commission, the city, or any other agency of the State of Florida or the United States. 

Compliance with laws, regulations and ordinances. 

Section 7. Indemnification. 

(a) Hold harmless. The company shall hold harmless the City of Niceville, its subsidiaries or 
affiliates, elected and appointed officials, boards, commissions, employees, volunteers, 
representatives and agents from any and all claims, suits, actions, damages, liability and 
expenses in connection with loss of life, bodily or personal injury, or property damage, 
including loss or use thereof, directly or indirectly caused by, resulting from, arising out 
of or occurring in connection with the company's performance of this franchise, whether 
arising solely out of the negligence of the company or not. The company's obligation 
shall not be limited by, or in any way to, insurance coverage or by any provision in or 
exclusion or omission from any policy of insurance. The company shall also fully 
indemnify, defend, and hold harmless the city against any and all claims, suits, actions, 
liability, and ,judgment for damages (including but not limited to expenses for reasonable 
legal fees and disbursements and liabilities assumed by the city in connection therewith) 
arising out of any claims related to the company's operation of the system including for 
invasion of the right of privacy; for defamation of any person, firm, or corporation; or the 
violation or infringement of any copyright tradlemark, trade name, service mark, or 
patent; or any other right of any person, firm or corporation (excluding claims arising out 



of or relating to city programming). 
Pay on behalf of the city. The company agrees to pay on behalf of the city, as well as 
provide a legal defense for the city, both of which will be done only if and when 
requested by the city, for all claims as described in the hold harmless paragraph. Such 
payment on the behalf of the city shall be in addition to any and all other legal remedies 
available to the city and shall not be considered to be the city's exclusive remedy. These 
expenses shall include all out-of-pocket expenses, such as attorney fees, and shall also 
include the reasonable value of any services rendered by the city attorney or his 
assistants or any employees of the city or its agents. 
Use of company facilities. The city shall have the right, during the life of this franchise, to 
install and maintain free of charge upon the poles of the company any wire and pole 
fixtures that do not interfere with the company operations. The city agrees to indemnify, 
defend, and hold the company harmless from actions resulting from the city's negligence 
as the proximate cause of such claims. 

Rights of individuals: 

(1) The company shall not deny service, deny access, or otherwise discriminate 
against subscribers, channel users, or general citizens on the basis of race, 
color, religion, national origin, sex. The company shall comply at all times with all 
other applicable federal, state, and local laws and regulations and all executive 
and administrative orders relating to nondiscrimination which are hereby 
incorporated and made part of this franchise by reference. 

(2) The company shall strictly adhere to the equal employment opportunity 
requirements of federal, state, and local regulations, as they may be amended 
from time to time. 

(3) No signals of a Class IV cable communications channel shall be transmitted from 
a subscriber terminal for purposes of monitoring individual viewing patterns or 
practices of the subscriber. The request for such permission shall be contained 
in a separate document with a prominent statement that the subscriber is 
authorizing the permission and full knowledge of its provision. The authorization 
shall be revocable at any time by the subscriber without penalty of any kind 
whatsoever. Such authorization is required for each type of classification of 
Class IV cable communications activity planned for the purpose, provided, 
however, that the company shall be entitled to conduct systemized or individually 
addressed "sweeps" for the purpose of verifying system integrity, controlling 
return-path transmission, or billing for pay services. Any utility meter reading 
service is exempted from the provisions of this subsection. 

Section 8. Insurance. 
Prior to commencement and until termination of this franchise, the company shall 

procure and maintain insurance of the types and to the limits specified herein. The term "city" 
as used in this section of the franchise is defined to mean the City of Niceville itself, any 
subsidiaries or affiliates, elected and appointed officials, employees, volunteers, representatives 
and agents. 

The company and the city understand and agree that the minimum of insurance herein 
required may become inadequate during the term of this franchise. The company and the city 
agree that the minimum limits may be increased to reasonable amounts, as determined by the 
city council, upon any annual anniversary date of this franchise. With regard to the company's 
obligations for products and completed operations, the company shall be responsible for 
providing and maintaining insurance and contractual agreements for a minimum period of at 
least three (3) years subsequent to the city's acceptance of the product or completed operation. 

Insurance shall be issued by an insurer who has a Best's rating of A or better. Unless 
otherwise agreed, the amounts, form and type of insurance shall conform to the following 



minimum requirements. 

(a) Workers' compensation. The company shall maintain workers' compensation 
coverage for all workers' compensation obligations imposed by law. Additionally, 
coverage must include employer's liability coverage of at least $1,000,000 each 
person/accident, $1,000,000 each person/disease, and $1,000,000 
aggregateldisease. 

(b) Comprehensive general, automobile, media, peril, and umbrella liability 
coverage. The company shall purchase coverage on forms no more restrictive 
than the latest editions of the comprehensive general liability and business auto 
policies filed by the Insurance Services Office. The city shall be an additional 
insured and such coverage shall be at least as broad as that provided to the 
named insured under the policy for the terms and conditions of this contract. The 
city shall not be considered liable for premium payment, entitled to any premium 
retum or dividend, and shall not be considered a member of any mutual or 
reciprocal company. Minimum limits of $3,000,000 per occurrence, and per 
accident, combined single limit for liability must be provided, with umbrella 
insurance coverage making up any difference between the policy limits of 
underlying policies coverage and the total amount of coverage required. 

Comprehensive general liability coverage must be provided, including bodily 
injury and property damage liability far premises, operations, products, and 
completed operations, personal injury, advertising liability, independent 
contractors, and property damage resulting from explosion, collapse, or 
underground (x, c, u) exposures. Broad form comprehensive general liability 
coverage, or its equivalent, shall provide at least, broad form contractual liability 
applicable to this specific contract, personal injury liability and broad form 
property damage liability. The coverage shall be written on occurrence-type 
basis. 

Business auto policy coverage must be provided, including bodily injury and 
property damage arising out of operation, maintenance, or use of owned, 
non-owned and hired automobiles and employee non-ownership use. 

Umbrella liability insurance coverage shall be following form to the underlying 
insurance policy coverages. The coverage shall be written on an 
occurrence-type basis. 

Certificates of insurance. Required insurance shall be documented in the 
certificates of insurance which provide that the City of Niceville shall be notified 
at least thirty (30) days in advance of cancellation, nonrenewal or adverse 
change or restriction in coverage. The City of Niceville shall be named on each 
certificate as an additional insured and this contract shall be listed. Certificates 
shall be on the "Certificate of Insurance'' form equal to ACORD 25. Any wording 
in a certificate which would make notification of cancellation, adverse change or 
restriction in coverage to the city an option shall be deleted or crossed out by the 
insurance carrier or the insurance carrier's agent or employee. The company 
shall replace any cancelled, diversely changed, restricted or nonrenewed policies 
with new policies acceptable to the city and shall file with the city certificates of 
insurance under the new policies prior to the effective date of such cancellation, 
adverse change or restriction. If any policy is not timely replaced, in a manner 
acceptable to the city, the company shall, upon instructions of the city, cease all 
operations under the contract until directed by the city, in writing, to resume 
operations. The address for certificates of insurance is: 
City of Niceville 
Department of Risk Management 
208 N. Partin Drive 
Niceuille, Florida 32578 

(d) Insurance of the company primary. The company required coverage shall be 



considered primary, and all other insurance shall be considered as excess over 
and above the company's coverage: except where the city is held to be negligent 
(as described in Section 7(c)), in which case the city's coverage shall be 
considered primary, and all other insurance shall be considered excess over and 
above the city's coverage. 

Loss control and safety. The company shall make a reasonable effort to detect 
hazards associated with the performance of the franchise obligations and 
endeavor to reduce or minimize such hazards. 

(e) 

Section 9. Line extension. 

The company shall equitably and reasonably extend energized trunk cable to all areas 
within the limits of the city within one hundred twenty (120) days of a request by a subscriber, 
not already served, provided, however, in the event any subscriber is in a remote or 
inaccessible location, the company shall have the right to charge such subsc,riber for material 
and labor expended by the company in providing such service connection, in excess of the cost 
of extending service generally to subscribers without charge to them. The city council will make 
the final determination of whether or not a subscriber is in a remote or inaccessible location and 
liable for line extension charges, and such determination of whether or not a subscriber is in a 
remote or inaccessible location and liable for line extension charges shall be final and binding 
upon the company. 

Section 10. Compliance with standards. 

All facilities and equipment of company shall be constructed and maintained in 
accordance with the requirements and specifications of the National Electrical Shaft Code and 
such applicable ordinances and regulations set forth by the city and/or any other local, state, or 
federal agencies. 

All working facilities, conditions, and procedures used or occurring during the company's 
operation, shall comply with the standards of the Occupational Safety and Health 
Administration, 191 0 General Industry Standards. 

Section 11. 
The company shall have the authority to promulgate such rules, regulations, terms and 

conditions governing the conduct of this business as shall be reasonably necessary to enable 
the company to exercise its rights and perform its obligations under this franchise, and to make 
every reasonable effort to assure an uninterrupted service to each and all of its customers. 
Provided, however, that such rules, regulations, terms and conditions shall not be in conflict 
with the provisions hereof or of federal, state, and local laws. 

Company rules and regulations. 

Section 12. Approval of transfer. 

The company shall not sell or transfer its system or control thereof to another, or 
transfer any rights under this franchise to another without the consent of the city. Such consent 
shall not be granted until the city has examined the proposed assignee's legal, financial, 
technical, character, and other qualifications to construct, operate, and maintain a 
telecommunications system in the City of Niceville, Florida, and has afforded all interested 
parties notice and an opportunity to be heard on the question. Consent of the city shall not be 
arbitrarily refused provided that the proposed assignee possesses the requisite qualifications 
and agrees in writing, to comply with all provisions of the franchise ordinance. A transfer of 20% 
or more of the voting securities of a corporate grantee to a person not presently a stockholder 
shall be deemed to be a transfer of control. A transfer of less than 20% of the voting securities 
of a corporate grantee which results in the transfer of voting control must comply with the 
provisions of this section. 



company and after affording the company an opportunity to be heard, may assess the 
company a civil penalty in any amount of money equivalent to and representing the 
losses, inconvenience or other damages sustained by the city and the subscribing public 
on account of said violation, omission or noncompliance, or the city may terminate the 
franchise agreement with the company. In the event that the city should assess a civil 
penalty against the company hereunder, the same shall be paid by the company to the 
city within thirty (30) days of assessment thereof, and failure of or by the company to 
pay said civil penalty to the city as prescribed herein shall constitute grounds for 
termination of the franchise granted to the company by the city. The company shall be 
responsible for payment of all attorney's fees and court costs of proceedings undertaken 
according to this section if the company is assessed a civil penalty according to this 
section. 

Section 15. Franchise fees. 

(a) The company shall pay to the city of Niceville, Florida, each year during the life of the 
franchise a franchise fee in the amount of five percent (5%) of gross revenues derived 
from the system within the City of Niceville, Florida limits and said payments shall be 
made monthly. All monthly payments shall be due thirty (30) days after the close of the 
affected month. 

The City of Niceville shall have the right to inspect the company's records showing the 
gross revenues from which its franchise payments are computed and shall also have the 
right of audit and recomputation of any and all amounts paid under the ordinance. No 
acceptance of payment shall be construed as a release or as an accord and satisfaction 
of any claim the city may have for further or additional sums payable under this 
ordinance or for the performance of any obligation hereunder. 

(b) 

Section 16. Records and reports. 

The city shall have access at all reasonable hours to all of the company's plans, 
contracts, and engineering, accounting, financial statistical, customer, and service records 
relating to the property and the operation of the company and to all other records required to be 
kept hereunder. A quarterly report showing gross revenues received by the company from its 
operations within the city during the preceding calendar quarter shall be filed with the city clerk 
in duplicate within thirty (30) days after the end of each calendar quarter. 

Section 17. 

(a) 

Local office; complaint procedures. 

During the franchise term, and any renewal thereof, the company shall maintain within 
the city a local business office or agent for the purpose of receiving and resolving all 
complaints regarding the quality of service, equipment malfunction, and similar matters. 
The provisions of this section shall be complied with if the company maintains a local 
business headquarters office within ten (1 0) miles of the principal coordinates of the city, 
which office may be reached by local, toll-free telephone call, and provides the city 
manager's office with the name, address, and telephone number of a person who will 
act as the company's agent to receive inquiries or complaints from subscribers during 
normal business hours. The company shall provide a reasonably sufficient number of 
incoming telephone lines for the purpose of receiving customer communications without 
excessive delay, and these telephone lines shall be in operation continually, force 
majeure excepted. Any complaints from subscribers shall be investigated and acted 
upon as soon as possible, but at least within the next two (2) business days following 
their receipt. The company shall keep a maintenance service log which will indicate the 
nature of each service complaint, the date and time it was received, the disposition of 
said complaint, and the time and date thereof. This log shall be made available for 
periodic inspection by the city. 
The company shall by appropriate means, sucti as a card or brochure, as subscribers 
are connected or reconnected to the system, and thereafter at intervals of not more than 

(b) 



one (1 ) year, fumish information concerning the procedures of making inquiries and/or 
complaints are to be addressed. The city appoints its city manager or his designee, 208 
N. Partin Drive, Niceville, Florida 32578, as responsible for implementation of the 
complaint procedures and continuing administration of the franchise. 

Responsibility for the administration of this franchise and for the resolution of all 
complaints against the company regarding the quality of service, equipment 
malfunctions, and similar matters, is hereby delegated to the city manager or his 
designee of the city who is empowered, among other things to adjust, settle, or 
compromise any controversy arising from operations of the company either on behalf of 
the city or any subscriber, in accordance with the best interest of the public; provided 
that any person aggrieved by a decision of the city manager or his designee may appeal 
the matter to the council for hearing and determination. The council may accept, reject 
or modify the decision of the city manager, and may adjust, settle, or compromise any 
controversy arising from the operations of the company under this franchise. No 
adjustment, settlement, or compromise, whether instituted by the city manager or his 
designee or by the council shall be contrary to the provisions of this ordinance, and 
neither the city manager or his designee nor the council, in the adjustment, settlement, 
or compromise of any controversy shall have the right or authority to add to, modify, or 
delete any provision of this ordinance except pursuant to the provisions of Section 625 
of the Cable Communications Policy Act of 1984/1992. 

(c) 

Section 18. 

The city may require periodic review of the franchise at three (3) year intervals. Review 
shall consist of company's performance evaluation, company attitude, state of the art, and any 
other provision of this ordinance that the city may deem advisable. During the term of the 
franchise, the city may, in its discretion and at its option, retain a consultant in order to assist 
the city in reviewing the operation by the city to the company, the company shall bear the cost 
of the consultant which the city may retain; provided that during the term of this franchise the 
company shall not be required to pay a total of no more than five thousand dollars ($5,000.00) 
toward this cost. 

Periodic reviews during franchise term. 

Section 19. 

(a) 

Right of acquisition by the city. 

In the event the franchise is cancelled by the city because of a material breach or 
default by the company or the franchise is not renewed upon expiration, the system 
shall, at the election of the city, become the property of the city at a cost which shall be 
determined by the fair market value of the system as a going concern, including physical 
assets and intangibles which shall not include any valuation for goodwill. Such fair 
market value, if not agreed upon, shall be determined by a panel of three (3) arbitrators, 
one to be appointed by the city, one to be appointed by the company, and the third to be 
selected by the two (2) arbitrators. The expenses of the arbitration, including the fees of 
the arbitrators, shall be borne by the city and the company in such a manner as the 
arbitrators provide in their award. The determination of a majority of the arbitrators shall 
be binding on the city and the company. The company shall make it a condition of each 
franchise and each contract entered into by it with reference to operations under this 
franchise that the franchise or contract shall be subject to the exercise of this option by 
the city and that the city shall have the right to succeed to all privileges and the 
obligations thereof at its option. 

In the event that the company determines to divest itself of an ownership interest in the 
system which is the subject of this franchise, the company shall provide timely notice to 
the City of Niceville of its intention. The city shall have the right to communicate to the 
company the city's desire and intention to purchase the system from the company at an 
equitable price, at fair market value. The company shall give due consideration to the 
city's bid for purchase and will not arbitrarily refuse to accept the city's bid absent a bona 
fide business reason. 

(b) 



/ 

Section 20. Severability. 

If any section, subsection, sentence, clause, phrase or portion of this ordinance is for 
any reason held invalid or unconstitutional by any court of competent jurisdiction, such portion 
shall be deemed a separate, distinct, and independent provision and such holding shall not 
affect the validity of the remaining portions hereof. 

Section 21. Ordinance repealed. 

ordinances in conflict herewith are hereby repealed to the extent of such conflict. 
Ordinance No. 438 is repealed and replaced by this ordinance. All ordinances or parts of 

Section 22. Effective date. 

This ordinance shall take effect immediately upon its passage by the City Council. 

ADOPTED in Session this 3rd Day of November, 1994. 

is/ Randall Wise 

Mayor 
- 

ATTEST: 

/s/ George H. Ireland 

City Clerk 
- 



Attachment Q 
3rd Affidavit of Michael R. Dunn 

RXSOLUTION 99-15 

A IRESOLUTION OF THE CITY C0UXCI.L OF THE CITY OF DESTIN 
APPROVING THE TRANSFER OF COX COMICIUNICATION'S CABLE 
SYSTEM FROM TWC CABLE PARTNERS, INC. TO COX 
COMMUNICATIONS GULF COAST, LLC UPON COX 
COMMUNICATIONS GULF COAST, LLC BECOMING A SIGNATORY 
ON' FRANCHISE ORDINANCE NO. 316; AND PROVIDING FOR AN 
EFFECTlVE DATE. 

I 

WHEREAS, the City Council is required to expressly approve the transfer of its cable 
television franchise ordinance, Ordinance No. 316, to any other person or corporation than the 
original franchisee, TWO CABLE PARTNERS, INC. 

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Destin 
does hereby approve the transfer of cable communications franchise, Ordinance No. 316, to 
COX COMMUNICATIONS GULF COAST, LLC and states as follows: 

1 .  Authoritv: Section 22-3 (m:) (1) of Ordinance No. 315 requires that all 
transfers of any cabie communications franchke be expressly approved by the City Council. 

2 .  SECTION 1. That the City Ccuncil of Destin hereby expressly approves the 
transfer of the TWC Partners, Inc. cable comniunications franchise ordinance, Ordinance 316, 
to COX COMMUNICATIONS GULF COAST, LLC. The City Council's approval of this 
transfer is expressly conditioned upon the complete acceptance by COX COMMUNICATIONS I 
GULF COAST, LLC of all terms, conditions and limitations imposed by Ordinance 316 as I 

indicated by its execution of the signatory page attached to this resolution. 

i 
3. SECTION 2. This resdution shall become effective upon adoption by the City 

Council, signature of the Mayor, and the execution of the attached signatory page. , 

I ADOPTED THIS 19th DAY OF APRIL, 1999 I 

1 

- 
Kenneth B. Beaird, Mayor 

Carolyn gee GaAett, City Clerk 
j H:\CryClerk\Raol\,RES99-1S.Doc 



W N E R  CABLE 
COMMUNICATIONS INC. 

January 31, 1992 

Mayor Jimmy Vaughn 
City of Destin.. 
P.O. Box 399 
Destin, FL 32541. 

Dear Mayor Vaughn: 

As discussed, I am pleased t o  confirm that Warner Cable Communications Inc . and 
Cox Cable Communications are now parties to various-agreements which, pending 
approval of the Destin City Council, will have Colx assuming day-to-day management 
of cable service to the residents of Destin. We believe that Cox Cable has 
established a strong and positive reputation for quality in the delivery of cable 
service in the State of Florida through its over ten years of service in Pensacola, 
Ocala and Gainesde. The Cox presence in IDestin will sustain our focus upon 
improvement in customer service , technological innovation and programming 
creativity. 

The change in day-to-day management will require neither an interruption in service 
nor adverse impact of any kind in the operation of the Destin system. 'However , our 
franchise may require your approval before the transaction can be concluded. If 
you believe that such approval is required, we would appreciate the consideration 
'and prompt adoption of the accompanying resolution. If no approval is required, 
please let us know. 

The change in day-to-day management described above will  be reached through a 
series of transactions which also involve the exciting developments announced earlier 
by Time Warner , Warner Cable's parent company. The description of the transaction 
set forth below is intended, in part, to notify yciu (as required by the franchise) of 
that portion of the transaction which involves only Time Warner; even though that 
phase of the transaction requires no action or  approval by the City Council. It is 
also intended to facilitate your consideration of our request f o r  approval of the 
transfer of day-to-day control of the Destin system to  Cox. 

Pursuant to  the various agreements alluded to above, it is now contemplated that 
Warner Cable will  transfer the Destin franchise to Time Warner Entertainment 
Company L.P. ('TWE) , a yet to be formed affiliate of Warner Cable , commonly 
controlled by Time Warner. TWE will o m ,  or have an interest in, all of Time 
Warner's filmed entertainment (Warner Bros . ) , television production (HBO) and the 



Mayor Jimmy Vaughn 
January 31, 1992 
Page 2 

, .. 

cable television businesses (Warner Cable and ATC). T h e  Warner, through 
subsidiaries, will be managing general partner of TWE w i t h  full management, 
operational and creative control over TWE's cable and other businesses. Warner 
Cable and ATC will continue as operating divisions of TWE. TWE, which w i l l  have 
a total capitalization of $20 billion, w i l l  issue 6.25% limite-d partnership interests to 
each of C. Itohand Toshiba for  their investment of $1 billion in TWE. The remaining 
87.5% of TWE will be owned by Time Warner which will also have a preferred equity 
interest in the new company which the parties have valued at approximately $5 
billion. Under the provisions of Section 1 2  of the franchise agreement, this transfer 
of the franchise from Warner Cable to TWE, its af'filiate , requires no approval by the 
Destin Ci ty  Council. 

To achieve the assumption of day-to-day operating control of the Destin system by 
Cox as described above, TWE will contribute the franchise, as well as all of the cable 
assets and liabilities of the Destin system, to an existing partnership (known as the 
YiI Partnership":), formed in 1984 by Cox Cable and Gilbert Communications Co., 
L.P. ("Gilbert"), to own and operate the cable system in Staten Island New York. 
TWE will receive a 33.3% partnership interest in ?he SI Partnership which, following 
the immediate redemption of the Gilbert partnership interest as required by the 
applicable agreements, will rise to 50%. This w i l l  leave only TWE, (through its 
Warner Cable division) and Cox as General Partners of the SI Partnership. 
Thereafter, the name of the partnership will be changed to TWC Cable Partners. As 
part of this transaction, Cox will become manager of the Destin system. In turn, a 
division of TWE w i l l  assume management control of the cable system located in Staten 
Island, New York . 
It is currently anticipated that the TWE transaction will be completed prior to the 
TWC Cable Partners transaction sometime after April 10 ,  1992. The end we seek, 
however, is the Cox assumption of day-to-day control of the Destin system. And, 
as stated above, it is only that phase of the transaction (and achieving it through 
the TWE transfer of the franchise to the SI Partnership in exchange for a 50% 
partnership interest to make it become TWC Cable Partners) which requires approval 
under Section 1 2  of the franchise. TWC Cable Partners and Cox, of course, w i l l  be 
responsible for  all existing obligations under the franchise. 

We w i l l  contact you within the next few days to  discuss any questions you may have. 

A lime Warner Inc Co. 



Mayor Jimmy Vaughn 
January 31, 1992 
Page 3 

Thank you for your cooperation. 

Yours truly, 

WARNER CABLE COMMUNICATIONS INC. . 

Geneeal/hlanager 
DJIllb ' 

cc: Barry Elson 
Jim Gray 
Spencer Hays 
Paul Jones 
Terry Wingfield 
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I RESOLUTION 92-04 
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A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
DESTIN CONSENTING TO THE TRANSFER OF THE FRANCHISE 
AND RELATED CABLE TELEVISION SYSTEM TO ONE OR MORE 
OF THE SUBSIDIARIES OF TIME WARNER COMMUNICATIONS, 
INC. , INCLUDING TIME WARNER ENTERTAINMENT COMPANY, 
TO COX AND THE GENERAL PARTNERSHIP. 

WHEREAS, Warner Cable Communications Inc. ("Warner 
Cable11) is the holder of a cahle television franchise ("the 
Franchisell) for the City of Destin, Florida; and 

WHEREAS, Warner Cable has entered into a certain 
I agreement with Staten Island Cable, Cox Cable New York 
I (IICOX~~), and Gilbert Communications Co., L.P., (llGilbertll) 
1 known as the Exchange and Partnership Reorganization Agreement ' pursuant to which the parties intend to reorganize a general 
! partnership known as the VISI Partnership"; and 

! 
I 

I 

I WXEREAS, Warner Cable is a wholly-owned subsidiary of 
Time Warner, Inc., ("Time Warner1'), a widely held New York 

i Stock Exchange company which intends to create a new limited 
: partnership entity comprised f the assets and operations of 

its filmed entertainment, programming and cable television 
i businesses, which entity shall be known as Time Warner 
, Entertainment Company, L. P. ( ll'I?WE1l) ; and 

! 

I 

, WHEREAS, Time Warner intends to offer minority limited 
partnership intdrests in TWE to strategic partners in TWE, 

I including Toshiba Corporation and C. Itoh and Company; and 

WHEREAS, Time Warner will retain majority ownership as 
: :  well as operating and management control of TWE; and will 
' 1  operate TWE as a controlled subsidiary of Time Warner 

consisting of the assets of Warner Cable, American Television ' I  and Communications Corporation ( lfATC1l) , Lorimar Telepictures 
(llLori:marll), Home Box Office Inc. (llHBO1l), and Warner Bros. 
Inc. ("Warner Bros. I f )  including rights and obligations of 

, Warner Cable under the Franchise and the SI Partnership; and 

WHEREAS, Warner Cable and ATC will continue to exist as 
operating divisions of TWE, with the existing management 

' structure surviving; and 

WHEREAS, TWE intends to transfer the Franchise to the SI 
Partnership in exchange for a 3 3 . 3 %  ownership interest 
therein, which interest shall increase to 50% immediately 
following redemption of the SI Partnership interest owned by 
Gilbert; and 
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WHZREAS, the SI Partnership will thereafter become known 
as TWC Cable Partners and become responsible for all of the 

! '  existing obligations under the Franchise; and 
' j  
1 1  WHEREAS, following the redemption of the Gilbert 

ownership interest in the SI Partnership, Cox will own a 50% 
interest therein and will assume day-to-day management control 
of the Franchise and be principally responsible for day-to-day 
compliance with all of the obligations under the Franchise. 

' 1  1 
I! 

NOW, THEREFORE, be it resolved that the transfer of the 
Franchise and related cable television system from the grantee 
either directly or through one or more subsidiaries of Time 
Warner, including TWE, to Cox and the SI Partnership (which 
will thereafter be known as TWC Cable Partners) is hereby 
authorized and consented to in all respects, conditioned upon 
filing with the City, by TWC Cable Partners, its notice of 
acceptance of its responsibilities to perform under the 
franchise. 

I1 I ,  This resolution shall take effect and be in force from 
/ /  and after the earlier of the date of the final passage hereof 
j i  or the earliest time permitted by law. 
I 1  

' I  
I1 RESOLVED THIS 3RD DAY OF MARCH, 1992. 

! I  

I ,  
I 

MAYOR 
' I  ATTEST: 
! !  

I i  PHILIP COOK 1 :  CITY MANAGER 

I 

CITY CLERK 
1 

I 
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About Reed Consulting Group 

Reed Consulting Group (''RCG'') is a management consulting fm that specializes in 

the analysis of competitive energy markets, regulatory and litigation support, industry 

restructuring, planning and organizational studies and specialized information services. 

RCG's clients include electric and natural gas utilities, energy marketerdretailers, gas 

pipelines, energy project developers, energy producers, large energy consumers, banks, 

financial institutions and law firms. RCG's staff members have prepared and presented 

testimony in hundreds of regulatory and civil proceedings before more than 40 different 

federal and state agencies and courts. Much of this work has involved electric rate 

proceedings that focused on cost-of-service, cost allocation, rate of return and rate design 
issues. Additionally, a significant amount of RCG's work has been in the area of market 

power and electric industry restructuring, including market-based and performance-based 
ratemaking, divestiture, stranded costs and other issues related to industIy deregulation. As 

part of this work, RCG's principals and consultants have testified in precedent-setting cases 

involving the adoption of market-based rates for regulated gas and electric services and the 

establishment of open-access rules and rate design for electric utilities. 
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Introduction and Findings 

Electric utilities, including American Electric Power Service Corp., Commonwealth 

Edison Company, Duke Power Company, Florida Power & Light Company and Northern 
States Power Company provide third parties access to their distribution poles and, in certain 

circumstances, to their ducts, conduits and rights-of-way, for purposes of attaching and 

laying cable and telecommunications wire. RCG was been asked to comment on the 

appropriate pricing standards that should apply to such access. Accordingly, this report 

discusses the salient analytical principles that should guide pricing decisions for pole 

attachments and conduit access (the latter is intended to encompass conduits, ducts and 

rights-of-way). 

In determining the appropriate pricing standard, one cannot be directed solely by 

theoretical economic principles. The choice of pricing framework must be guided by 

economic principles and a thorough understanding of the market and its participants. In 

addition, the choice of a pricing framework for these regulated resources should be made in 

the historical and prospective context of the pricing for other regulated goods and services, 

otherwise one cannot benefit from the existing and evolving corpus of knowledge acquired 

over the years by the various regulatory bodies that have dealt extensively with these issues. 

As a means of better understanding the relationship among electric utilities, cable and 

telecommunications companies (the latter two being the principal market participants seeking 
access), the next section, Section I, discusses and provides a broad overview of the cable and 
telecommunications industries. Following this discussion, Section II provides a historical 

perspective on the pricing for pole attachments and conduit access. In this same section, the 
report presents a brief historical overview of other regulated industries that can be used as an 
analytical benchmark with which to evaluate pricing for pole attachments and conduit access. 

In Section III, the dominant pricing paradigms that have emerged over the years are 

discussed. These paradigms serve as a useful ct" that can be used to assess the 

appropriate pricing framework for this inquiry. Section IV discusses the basic economic 
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principles that should'guide the choice of pricing framework for any regulated service. 

Sections V-VII discuss the salient institutional and economic realities that must be 
recognized in the current analysis. Specifically, Section V begins with a discussion of the 

Telecommunications Act of 1996 (the "1996 Act"), which provides the proper backdrop for 

understanding congressional intent in the area of pricing for these services. This section also 

clearly identifies the intent of the Federal Communication Commission (the "FCC" or the 

"Commission") in the area of pricing. The FCC has clearly stated its economic objectives in 
a recent pricing decision, the outcome of which is particularly relevant for poles and 
conduits. Sections VI and VII of this report discuss the proper analytical context for pole 

attachments and conduit access. Section VI provides the "fust best" solution, while Section 
VI1 provides the alternative "second best." 

Findings 
Four critical points are drawn from the background i n f o m i o n  included in Sections 

I-V. It  must be recognized that: 

- The cable industv and competitive telecommunications indusm'es can no longer be 
considered in their infancy. They are vmt, well-financed and fonnidiable. 

- 171e regulatory motivation un&r&ing pricing for poles and conduits prior to 1996 no 
longer har arry prospective relevance. 

- Across most, if not all, regulated industries, there hcrr been a clear and unambiguous 
movement away from traa7itional embedded cost-of-service ratemaking towards more 
market-bared, or at least market-emulating, pricing starhrds. 

- The 1996 Act clear& established competitive ma&& solutions as its goal. This goal har 
been embraced by the FCC in its pricing for Interconnection and Unbundled Elements. 
The FCC's decision in this care is particularly relevant for poles and conduits. 

Based on the above findings, adherence to guiding economic principles and a recognition of 
the market and market parricipants, the followirrg are RCG findings: 

- In general, regulatory oversight can be justified in a number of cases in which markets 
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fail. However, in !he present case, concem over potential &et power are the on@ 
relevant justification for reguiation of pole arrachment rates and conduit access. 

- A proper evaiuation of whether electric utilities po.rsess market power cannot re& solely, 
or even predominant&, on a "structural * analysis )where the size of firms and industy 
concentration guide conclusions. Even if employed, a structural analysis cannot be 
limited to poles and conduit resources. A thorough accounting of available altenratives 
to poles and conduits must be conducted. 

- Electric utilities do not own "essential facilities. Poles and c o W r s  are not "botrleneck" 
facilities as there are aitematives. Electric uti1itie.r provide electric service over 
distribution resources; they do not, with fav exceptions, compete directly with cable and 
telecommUnrcations companies. 

- The bargaining relationship between electric urilities and cable and telecommunications 
companies is that of bilateral negotiation. In the absence of marker power by one parry 
in bilateral negotiation, market-based negotiated rates should be allowed.' 

- A detem'narion as to whether niarket-baed pricing is appropriate in bilateral 
negotiation must evaluate each party's bargaining strength. nis evaluation must include 
the altematives available and each party's underlying bargaining motivation. 

- Cable and telecomnuuications companies have alternatives to the electric utilities ' poles 
and conduits. The electric utilities have no alternatives to resell these resources. Both 
parries are jinancially and economically sophisticated with equal bargaining strength. 
The eiecrric utilities have no motivation to restrict access a&, in fat, as a result of 
restmcttiring in their own industry, are highiy morivated to reduce electric distribution 
costs through successful marketing of pole and conduit space. 

- Pricing for electric utility pole attachments and conduit access shuuki be deremked 
through market negotiation. 

- In the absence of market-based negotiation, the FCC should adopt a cost-bared pricing 
fiomavork based on replacement costs of investment. Rephcement cost is consistent 
with economic zheory and previous FCC orders. Absent employing replacement cost, 
significant manket distortions will result. 

I As discussed on page 36 of this report, we recognize that the FCC does not have the authority to aitow 
negotiated rates under ,%&ion 224(d). However, Seaion 224(e), which govem pnang in the post- 
2000 market, oNicip4tcI a negotiated pricing fnunovork. & mukt evaluation and subsequent 
recommuILiotion were included in this rqorr because of ,the statutory intm of Section 224(e) and the 
u s ~ l n a s  of such an d u a f i o n  to the Commission's deliberations under Section 224(d). 
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Section I. The Cable and Telecommu~~tions Industries 
This section briefly reviews how the cable and telecommunications industries have 

evolved. This overview is useful for two reasons. First, it serves as a backdrop for the 

discussion in the next section on the history and evolution of pricing for poles and conduits. 

Second, it provides a particularly useful framework for the discussion in Section VI, which 

presents the appropriate pricing framework for pole and conduit access. 

The evolution of the cable and telecommunications industries is best viewed across three 

periods that are separated by legislative mandates that influenced the pole attachments and 

conduit access market. These three periods, (1) pre-:1978; (2) 1978 to 1996; and (3) post- 

1996, recognize the impact on the industry of the Pole Attachment Act of 1978 and the 1996 

Act. 

A. Pre-l97% 
1. The Cable Industq 

The cable industry prior to 1978 was for all intents and purposes in its infancy. 

Community antenna television ("CAW") was developed in the 1940s to serve communities 

that, due to tenain or physical distance, were unable to receive conventional television 

signals. The concept was simple: CATV companies would establish antennas in areas where 
the broadcast signal was strong and relay that signal via cable to their subscribers.2 

Despite technological advances, CATV was adopted slowly. In the 195Os, cable systems 
in 70 communities met the needs of approximately 14,000 subscribers. Throughout the 
1960s, the industry expanded the capacity of its cable systems from a few to nearly 20 

channels. Such technological improvements continued, and by the early 1970s, CATV could 

transmit over 100 channeis. However, the significant advances in technoIogy were not met 
with significant customer growth. After almost 30 years of existence, the cable industry still 

Telrphony and Gable Television, Chapter 14. 2 
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served only four million s~bscribers.~ 

In the early 1970s, growth remained stagnant as a result of low demand and the high 

costs necessary to serve new areas. Growth in the cable industry remained dormant until the 

mid-l970s, when subscribers increased with the advent of offerings such as Home Box 

Office ("HBO"). Witnessing the success of HBO, other pay cable programmers entered the 

market. In 1978, the cable industry had grown to 13 million subscribers and 3,875 

system .' 

2. The Telec-w 'cations Industrv 
Prior to 1978, the telecommunications indusuy was not as much an industry as it was 

one company, American Telegraph & Telephone Company ("ATgiT"). Although other 

independent telephone companies provided service in specific areas, AT&T was, for all 

practical purposes, rhe U.S. telephone company. It was firmly entrenched in all aspects of 
the business and enjoyed the status of a protected monopoly. 

Although a protected monopoly prior to 1978, some inroads were made into AT&T's 

market. For example, in the mid-l970s, the FCC allowed some independent companies the 

right to diredy connect their equipment to AT&T's telephone network. Most notable in this 
time frame were the inroads achieved by MCI Com.munications Corp. ("MCI"). In 1969, 
MCI petitioned the FCC and was allowed to provide private line service between Chicago 

and St. Louis. By the late 1970s, MCI won the right to offer "switched" long-distance 

service in direct competition with AT&T.' However, full-fledged competition between MCI 

and AT&T and, most importantly, the arrival of a fU1.I slate of competitive 
telecommunications companies did not take place until the 1980s. 

bid., p. 690. 

Standard & Poors, Indutry Surveys: Teleco"unicationr/Wircfinc, September 12, 1996, p. 17. 
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B. 1978-1996 

1. The Cable Indusm 

By far, the industry's most explosive growth occurred after 1978. From 1978 to 1996, 

the number of (cable subscribers increased from 13 to over 60 million. Similarly, the number 

of cable systems grew from 3,875 to over 11 ,OOO. The expansion during this period 
occurred primarily because of the industry's transformation from an antenna relay service to 

a mult icha~el  programming service. An industry that started out providing residents in 

remote locations access to conventional broadcast signals now offered video programming 

from local and distant broadcast stations, local cable-oriented commercial programming, 

public, educational and government non-commercial programming, and non-broadcast cable 

networks. These enhanced service offerings led to a tremendous expansion in the number of 

subscribers as well as an enormous increase in the penetration of CATV. As of 1977, the 

percentage of cable subscribers relative to the number of homes with television was barely 

16.0%. As of 19%, the industry's penetration was an astounding 65%.6 

Throughout this period, the cable industry's mantra was that competition required 

companies to vie for and obtain exclusive programming rights. By the late 1980s, the 
industry was spending well over one-third, roughly $6 billion, of what the large networks, 

ABC, CBS and NBC, were spending on programming.' As a means of comparison, the 

entire industry generated total revenues of only $345 million in 1970: The meteoric rise in 

programming expenditures mirrored the induspy's overall financial profile. In 1980, the 

industry generated approximately $2.5 billion in revenues. As of 1995, the industry 
generated revenues of $25.1 billion, almost a ten-fold increa~e.~ 

As the cable industry grew from a small antenna relay service to a major provider of 

programming. the character of the typical CATV company changed drasticalIy. One industry 

6 

7 
Standard & Poon, Industry Survcy~: Brdcasting and {Wle ,  A u w I  1, 1996, p. 13. 

Issues aud Recommmdations, June 1988, p. 13. 
U.S. Departo~mt of Commerce. Statis!iurl Abstract of the United Stum, op. cit. 
hid. 

U.S. Dcp- of Commerce, Video Program Distribution aad Cable Television: Current Policy 
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feature over this period best illustrates t h i s  dramatic alteration: the increase in size of the 

CATV provider. The data provided at the beginning of this section illuminate this fact. As 

indicated, the number of subscribers grew from 13 to 60 million from 1978 to 1995 (a 4.6- 

fold increase), while the number of cable systems increased from 3,875 to over 11,OOO (a 

2.8-fold increase).'O These data reveal an increase in the size of the average CATV 
provider and an increase in industry concentration. 

There are ;a number of logical explanations for why the average CATV provider has 
become much larger and the industry has become more concentrated. First, economies of 

scale are associated with cable system ownership. CATV fms incur fakly large fmed costs 

such as capital,, financing and overhead, that are Mepeadent of the number of subscribers. 
Therefore, by hcreasing the size of the fm, these fixed costs can be spread out over a 

larger set of customers, thus reducing per customer costs. Second, a CATV provider is 

motivated to become larger by the desire to increase its bargaining power. For example, 

data in the mid-1980s suggested that TCI, the largest cable operator, paid $0.90 per 

subscriber for -0, while a smaller cable operator paid as much as $5.00 per subscriber.'' 

As a result of economies of scale and the quest for added bargaining power, the typical cable 

company in 1996 in no way resembled its counterpart 20 years ago. The typical cable 

company in 1996 was large, established, financially sound and a formidable bargaining 

agent. 

2. The Telec-um 'cations Industry 

In the 1978-1996 time h e ,  the pivotal year far the telecomunications industry was 

1984. In 1984, as a result of a 1974 lawsuit fded by MCI and the Justice Department, 

AT&T was forced to divest its regional operating companies. The divestiture ushered in a 
new era for the industry in which deregulation and competition emerged as guiding forces. 

Much like the cable industry described in the last section, the telecommunications industry 

Bid. 
US. Department of Commerce, Video Program Distribution and Cable Television: Current Policy 
Issues and Rtcommendations, op. cit., p. 80. 
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throughout this period'experienced growth and a tramformation in the type of fm doing 

business. Specifically, this era gave rise to the large, well-financed telecomunications 

companies observed today which negotiate with the electric utilities for pole and conduit 

access. 

The more competitive environment brought about. by relaxed regulation and the 

divestiture of AT&T certainly gave rise to the competitive long-distance providers we see 

today. In addition to these types of competitors, this penad also saw the rise in competitive 

access providers ("CAPs") and competitive local exchange d e n  ("CLECs"). These types 
of companies have arisen as the principal competitors to the incumbent local exchange 

carriers ("ILECs"). The latter include the seven regional Bell operating companies, their 
subsidiaries, as well as other large independent local exchange carriers. 

The first CAPs were established in the mid-1980s to serve increasing demand for 

telecommunications services by business, finance, government, education and health care 

entities. Industry sources estimate that the voice traft'ic of such end-wrs increased at a rate 
in excess of 7% per year.12 Signifcant improvements in technology also stimulated growth 

in CAPs. The rapid development of fiber optic and digital electronics encouraged growth in 

cost-effective alternatives to the monopolistic local exchange caniers. 

The growth in CAPs and CLECs from 1978 to 19%, while robust, was constrained as a 

result of regulatory prohibitions on the services they could offer. When the fmt CAP 
networks were built in 1980 they could compete only for the approximately $8.1 billion 

special access and private line services markets. This represented less than 10% of the $97.1 

billion local exchange market. In 1994, as a result of the FCC's Interconnection Decisions, 
which allowed CAPS to provide Collocated Special Access, Collocated Switched Access 

Transport and Switched Access Tennination services, CAPs were allowed to compete for an 

'* Aunual Report of Brooks Fiber Roperria, May 2, 19%. p. 28. 
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additional $12.4, billion portion of the market.13 

C. Post-1 996 
1. The Cable Industr\! 

The cable industry's growth will most likely continue. In 1996, the industry's 
subscriptions and market penetration reached all time highs." The industry is offering 

more channels and a greater number of individual program services than at any other time. 

The industry's tinancial performance continues to track an extremely favorable trajectory. 

As of early 1996, the industry was achieving double-digit growth in total revenues, premium- 

service-offerings revenues and advertking revenues. Capital expenditures and the number of 

mergers and acquisitions appear to be increa~ing.'~ me growth in mergers and acquisitions 

highlights the increasing industry concentration that was observed over the last 20 years. It 
is clear that the average cable company is, and is expected to be, a large, well-established 

and financially secure f m .  

The following table lists the top 15 cable companies, their 1995 cable services revenue, 
customer subscriptions and cash flow.16 

I' 

I' 
hid.. p.42 (expressed in.1994 dollars). 
Federal Communication Commissjon, CS Docket No. 96-133, ?hi Annual Report, pp. 10-18. 
&id. 
hid., p. 122. 
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1994 Cable Industry Subscribers, Revenue and Cash Flow 

ComDanv Subscribers Revenue (mil. 1 Cable Cash Flow (mil) 

TCI Communications, Inc. 
Time Warner 
Continental Cablevision 
Comcast 
Cox Communication 
Cablevision Systems 
Viacom 
Marcus Cable 
Century Communications 
Cablevision industries 
Adelphia Communications 
Jones Parmcrships 
Lentest Communications 
TCA Cable "V, Inc. 
Intermedia Partners IV 

12,494,000 
9,769,000 
4,066,795 
3,407,000 
3,248,759 
2,061,200 
1,179,500 
1,154,718 
1,100,000 
1.04 1,768 
1,002,760 
902,345 
596,366 
574,473 
554,000 

4,936.000 
3,743.440 
1,695.:263 
1,454.932 
1,287.0 16 

905.155 
444.400 
325.414 
349.641 
432.2 12 
390.413 
391.772 
232. I55 
200.867 
211.800 

2,081.800 
1,549.000 
705.272 
718.455 
510.998 
392.4 16 
182.900 
173.597 
177 -2 10 
203.133 
204.145 
122.852 
115.361 
99.982 
87.000 

Total for Industry 62,100.000 24,456. I37 10,625.139 

As can be seen from the above table, the size and financial strength of the average cable 

company is formidable. 

It must also be noted that while franchised cable systems are the primary distributors of 

multichannel video programming, alternative technologies are growing as well. Such alternative 

technologies include direct broadcast satellite, wireless cable and satellite master antenna 
television. The market for these alternatives now represents 11 % of total subscriptions for 
multichannel video programming and has been growing at an average of 22% each year since 

1990.'' The growth in these alternative technologies has not, however, been at the expense 

of traditional cable systems which, as discussed above, continue to enjoy robust growth rates. 

2. The 1 T U 

The 1996 Act effectively removed the remaining barriers to entry in the local exchange 

ibid., p. 5 .  17 
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markets by CAPS and CLECs as well as other market participants. Thus, the entire local 

exchange market is opened to competition. 

Today, the CAPs and CLECs are not the only companies that have indicated an interest 

in the local exchange markets. In addition to the CAPS and CLECs, long-distance carriers, 

cable television companies, microwave carriers, wireless telephone system operators and private 

networks are now vying for market share. 

Of the f m  listed above, the CAPs and C E O  are clearly among the fvms requesting 
access to the poles and conduits of electric utilities. The size and f m c i a l  strength of these 

fums have certainly grown over the years and appear to continue on an upward trajectory. The 
table below provides a cross-section of the types of f-ms in the industry.'* 

Comuanv Name Revenues (OOO's of $1 Assets (O00.s of $1 

American Communications Services Inc. 
GST Telecommunications 
ICG Communication 
IXC Communications, h. 
MFS Communications Co., Inc. 
Midcom Communications, IC. 
Murdock Communications Corp. 
Systems Communications, Inc. 
Teleport Communications Group 
winstar co"unications, xnc. 

3,415 
41,299 

169,094 
203,761 

1,115,006 
40,827 
8,165 
2,985 

267,700 
68,048 

223,600 
301,701 
939,35 1 
459,151 

12,550,329 
79,923 
7,479 

21,546 
2,050,097 

290,223 

Although not as large as the cable companies- listed previously, the companies listed above 

certainly cannot be considered small by any measure. They are relatively large and well- 
established companies. These fums, however, are not the only potential set of companies that 

can seek access to the poles and conduits of electric utifities. In addition to the cable companies 

already described, long-distance carriers and incumbent local exchange carriers must also be 

included in the set of firms desiring access. It is hue: that in many cases long-distance carriers 

_ _ _ ~ -  
" Source: annual reports. press releases, forms 10-K. 
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and incumbent local exchange carriers can simply rely on their own facilities. However, in the 

deregulated environment created by the 1996 Act, these fums are likely to be looking beyond 
their traditional borders and markets. To the extenl: these fums attempt to compete in other 

markets, which they are doing and will continue to do, they will require access in some cases 

to the pies and conduits of electric utilities. There is no question that, for example, AT&T, 
MCI, the regional Bell operating companies and their subsidiaries are vast, well-financed 

organizations. For example, in 1994, the annual revenue of the smallest of these companies, 
Pacific Telesis, was over $9 billi~n.'~ As a meam of comparison, the annual revenue for the 

largest electric utility in the country, Pacific Gas & Electric, was $8 billion.20 

One final note regarding the growth of telecommunications companies needs to be made 

before moving to the next section. The growth in CAPS, long-distance companies, etc. was 

achieved without mandated access and in the absence of a regulated rates. The 1978 Act applied 

to cable companies, it did not apply to telecommunications companies. Until the 1996 Act, there 

was no obligation on the part of the electric utilities to provide pole or conduit access to 

telecommunications companies. Access was provided only on the basis of arm's-length 

negotiations. Nonetheless, these companies have flourished and matured and today have major 
business operations. 

Section II. The History and Evolution of Pricing for Poles and Conduits 
This Section provides a general overview of the rationale underlying the regulation and 

pricing for poles and conduits and discusses what has occurred in other regulated industries. 

The pricing for reguiated services has indeed evolved. A historical perspective is often times 
useful when contemplating the appropriate future pricing frameworks that should be adopted. 

The discussion in this section is separated into the same three times periods used in the previous 
section: (1) pre-1978; (2) 1978-19%; and (3) post-1996. 

Standard & Poors, Indusrry Surveys: Tekcom"aztions/Wweline, op. cit. 
Utility Data Institute, Po& Guide to U.S. Electric Utilitiu, Fourth Edition, p.13. 
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A. Pre-I 978 

The genesis of pole and conduit access pricing regulation can be traced to the early 

disputes between telephone and cable companies. In the early years of the telephone and cable 

industries, the Bell System negotiated fees for pole attachments with cable companies. In the 

early 196% however, the Bell System began to perceive cable companies as potential 
competitive threats in that cable companies would gradually capture the market for video, data 

and ultimately voice transmission. Based on this concern, the Bell System began restricting the 
type of services that could be delivered over any cable attached to its poles. In addition, the Bell 

System raised the rates its affiliates charged for pole attachments and restricted the number of 

cable companies that were allowed to attach to its poles.21 

At the same time these events were occurring, independent telephone companies that were 

not subject to the legislative restrictions h p s e d  on the Bell System (which prevented the Bell 

System from providing cable services) began providing cable services. The independents 

became even more restrictive than the Bell System. At times, the independents steadfastly 

refused pole attachment requests and thus were accused of anti-competitive and discriminatory 

practices.” 

- 

Regulatory intervention began as early as 1966 when the FCC questioned the nature and 
extent of its jurisdiction. In 1970, the FCC took limited steps to regulate access to telephone 

poles and conduits. In 1970, the FCC promulgated a general ban on cable/tclephone company 

cross-ownershjp. However, the ban did not resrrict a telephone company from owning a cable 

system outside of its service area. In addition, the FCC instituted a waiver process whereby a 

telephone company was allowed to provide cable service if it could demonstrate this provision 

of service would ‘advance the public interest. ” Any telephone company seeking a waiver of the 

restrictions on cross-ownership was required to demonstrate that independent cable companies 
had fmt been offend access to the company’s poles and conduits at reasonable ratesz3 

Telephony and Cable Television, op. cir. 
IbZ. 
Ibid. 

21 

n 
n 
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In 1973, the FCC terminated the evidentiary phase of its inquiry launched in 1966. In 

1975, the National Cable Television Association and AT&T entered into an agreement on pole 

attachment rates. To aid other parties that were negotiating or renegotiating pole attachment 

agreements and that did not participate in this agreement, the FCC sta f f  released a formula that 

could purportedly be used to establish reasonable rates. This action was the FCC’s fmt attempt 
at rate formalkation. In 1976, the FCC declared that it did not have jurisdiction over poles 

owned by power companies and deferred a decision regarding telephone poles. As late as March 

1977, the FCC affirmed its 1976 decision.24 

- 

Prior to 1978, the FCC relied primarily on negotiation as the principal meam of 
establishing rates for pole attachments and conduit access. As described above, the conflicts that 

arose were primarily between telephone and cable companies. It was this conflict that, in large 

part, gave rise to the 1978 Pole Attachment Act. - 

1. Other Industries 

Prior to 1978, the dominant regulatory theme was heavy price regulation, if not outright 
control. Before this time, the nation had legislative wellhead price controls on crude oil and 
natural gas. The natural gas industry was heavily regulated, with the interstate pipelines serving 

as merchants ;and transporters. The price ultimately paid by consumers consisted of a regulated 

wellhead price and a regulated mainline transportation and distribution charge. At no p i n t  
along the transaction path were competitive market forces allowed to determine prices. The 
electric industry was regulated in a similar fashion. This industry was highly vertically 

integrated, with the consumer paying a regulated generation, transmission and distribution fee. 

At the time, regulation was motivated, in large part, by the belief that all the various functions 

of both indusmes were safely characterized as natural monopolies. As such, the guiding 
principle was to maintain extensive vertical integration and provide secure monopoly franchises. 
In most cases, the rates for the various industry functions were cost-based and developed with 

- 

I 

’‘ See U.S. How of Repnscntativa, Rept. 95-721, Part 2, Supplemental Report. Fderul 
Communication Commission Action, p. 6. 
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reference to the historical investment costs and current accounting costs. 

B. 1978-1.9% 

With the 1978 Pole Attachment Act, the FCC was given authority to regulate rates and 

terms of access for pole attachments in the event the states failed to impose regulation 

themselves. The FCC devised a formula to establish “just and reasonable” pole attachment rates 

and also set up a detailed complaint procedure to encourage private resolution of most disputes. 

The 1978 Act, while establishing a rate, did not provide an absolute right of pole access; it 

remained a matter of contract negotiation.” As described in the previous section, the cable 

industry flourished over these years and ultimately was able to run wire to the doorsteps of over 

90% of the nation’s residences. 

1. Other Industries 

The regulatory climate during the 1978-1996 era for other industries, energy in 

particular, contrasts starkly to the environment prior to 1978. Throughout this period, the 
energy industryl became unshackled from price controls and was guided by deregulatory/market- 

based solutions. 

In the early 1980s, as a result of legislative-induced shortages and distortions in the 

gasoline markets across the country, wellhead price controls for crude oil were lifted, as were 

the entitlement programs and other restrictions placed cm domestic refrning operations. In 1978, 

the Natural Gas Policy Act set out to decontrol the myriad of complex wellhead price controls 

established for ~ t ~ r a l  gas that ultimately caused the gas shortages ami curtailments experienced 

in the 1 9 7 0 ~ . ~ ~  

In addition to the decontrol of prices, Congress and the various state and federal agencies 
began to pursue a much more market-based approach to the provision of gas and electric 

1J 

26 
Telephony and Cable Television. op. cit. 
Regulations Implementing the N a n d  Gas Policy Act of 1978, 5 FERC f 61.114 (1978). 
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services. In the 1980s, a number of key mandates in the gas industry ultimately forced interstate 

pipelines to eliminate their merchant function and act solely as common carriers that provided 
nondiscriminatory access on just and reasonable terms.*’ As a result, large industrial 

customers and local distribution companies (“LDCs”) were allowed to contract directly with 
natural gas producers. In the 199Os, a similar process has begun for the LDCs themselves. In 
many cases, LDCs are exiting the merchant function and limiting their role to distribution only. 
In their place, marketers and brokers have emerged and are providing direct service to the 

LDCs’ former customers.28 

The very same desire for direct customer access in the gas indusuy also developed in the 

electric industry. Throughout the 198Os, the issue of forced divestiture of generation, 

transmission and distribution has been debated, as has the issue of dircct access to utility 

customers. In the 199Os, federal regulation was adopted to require nondiscriminatory acccss 

on the nation’s transmission networks.29 Accordingly, many states have dcvelopcd open-access 

plans that would allow their customers to purchase their electricity needs from any supplier, not 

just the local electric utility.= 

Along with the de-integration of the gas and electric industries and the increase in access 
at all levels for all functions, the various state and federal regulatory bodies also began to depart 

from the traditional ratemaking methodologies, such as embedded cost-of-service models, that 

... 

’’ 
28 

Order No. 436. 33 FERC 1 61,007 (1985); Order NO. 636.59 FERC 161,030 (1992). 
LDCs in at least 18 states and the District of Columbia an offering their customers the oppomraity to 
choose an alternative supplier. While not dl of the Lfx3s bavc plans to completely exit the merchant 
function, they have opened their systems, allowing marketers and brokers dinct access to customers. 
Sa also Providing Ntw Sem’ces to Rcridcnral cuttomcrs: A Summoly of pilor Programs and 
Unbundling Inition’vrr, Amtrican Gas Assodation Issue Brief 1997-03, April 18. 1997. 
Ordcr No. 888.75 FERC 161,080 (1996). 
California State Lcgislaturt Assembly Bill 1890, Signed into law September 1996. Beginning January 
1, 1998. m m  from all customer classa wiIl be able to buy eltctricity from either their current 
utility or another electricity supplier. Lilrewise, several state? have legislation in place requiring retail 
choice: New Hampshire and Rh& Island by 1998, Mahe by 2000, and Montana by 2002. several 
public service Commissions have issued plans ordering open 1cccss: Massachwtu and Vermont by 
1998. Arizona by 1999, and New Jersey by 2001. Finally. legislation for d i m  access has been 
proposed in Pennsylvania, Oregon, Oklahoma, and South Carolina. 
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were adhered to befoie 1978. Recognizing that price decontrols and open access had generated 

thriving spot markets and a plethora of alternative energy suppliers, regulators began developing 

more market-sensitive rate approaches for the services under their jurisdictions. 

Throughout this period, regulators began investigating to what extent their ratemaking 

methodologies could better reflect competitive market outcomes. In some cases, the traditional 

embedded cost methodologies were modified in ways that produced rates more equivalent to the 

prices observed in the emerging markets. Regulators also sought to establish rates that provided 

better incentives and thus reduced the perverse and distortionary effect observed in the past. 

During this period, regulators also began to see the importance and feasibility of allowing 
market-based negotiatcd rates for services under their jurisdiction. Market-based prices were 

implemented for many functions of the energy industry that were heretofore considered natural 
monopolies. Market-based prices have been investigated and implemented for interstate gas 

transmission service and LDCs' sales functions. In the electric industry, market-based pricing 

has been adopted for generation in some states and is being considered for other segments as 
wei1.3* 

c. Post-1 996 

The evolution in pricing for poles and conduits in the post-19% environment is currently 

being debated. The evolution in regulation and pricing for other industries conhues along the 
same path as that prior to 1996. The objective for the electric and gas industries is more, not 

less competition. Stare and federal regulatory bodies continue to open up markets. Along with 

the increase in access, regulators are adopting and relying more heavily on market-based rate 

solutions. For those functions deemed competitive or potentially competitive, regulators are 

proposing market-based pricing. For those fuoctions de!" not competitive or not likely 
competitive in &e near future, regulators are continually experimenting with rate structures that 

provide proper incentives and generate rates more consistent with competitive market prices. 

" S a  Edisaa Ekcuic Inrtitute's Regukztory Briqing Sem*ce-ERC Power MantCrrr PIOcedings for 
market-bar& ramnaking applications submitted io and approvd by the Fedenl Energy Regulatory 
Commission. 
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Section m. Dominant Pricing Paradigms 

The previous section presented a broad historical and evolutionary perspective on how 
the FCC and other agencies have approached the issue of pricing for regulated services under 

their jurisdiction. If one were to survey the methodological approaches relied on over the years, 

it would become apparent that regulatory agencies have employed variations on essentially five 

dominant pricing frameworks. These frameworks, which can be thought of in terms of a 

continuum, include pricing established via: 

A. 

B. 

C. :Incentive ratemaking formulas; 
D. 
E. 

Cost-of-service ratemaking where investment in piant is based on historical 
embedded costs; 

Cost-of-service ratemaking where investment in plant is based on replacement 
costs; 

,Negotiation with a recourse option; and 
:Negotiation with no recourse option. 

This section discusses each of these five dominant prichg frameworks and is included 

in this report as a means to evaluate the appropriate pricing methodology for pole attachments 

and conduit access. This discussion is intended to allow useful parallels to be drawn between 
the conditions (,institutional, regulatory and market) that motivated the choice of framework listed 

above and that which exists for pole attachments and1 conduit access. This section also serves 
to highlight the evolution in pricing frameworks for :regulated services. 

The above list represents a continuum in that the fmt pricing option, cost-of-service 
ratemaking based on historical embedded costs, is clearly associated with what is commonly 

referred to as "heavy-handed" regulation, whereas the last pricing option, negotiation with no 

recourse option, is associated with a pure market-based outcome. The choice of pricing 
methodology, regardless of which agency or jurisdiction is doing the choosing, has always been 
guided primaniy by perceived market conditions as well as the current ins t i tu t i~~l  and 

regulatory environment. Each framework is described in detail below. 
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A .  Cost-of Service Raremaking: Histotical Embedied Costs 

As a regulatory "tool," this type of ratemaking clearly has the longest history; it 

originated in railroad regulation in the late 1800s under the Interstate Commerce C~mmksion.~* 

In its simplest form, rates are determined in reference to a revenue requirement, which in tum 
is detemined by summing two aggregated components of a fm's  costs: the expenses incurred 

to provide the service and a retum on capital. The latter component is calculated by applying 
an allowed rate of re" to the rate base. The rate base is primarily the net book value of plant 

investment, which is determined by subtracting accumulated depreciation from the original cost 

of the plant investment. 

This type of ratemaking, and regulation in general, was motivated in part by three 
issues:'3 

* Natural monopolies; 
a Undue price discrimination; and. 
* Destructive competition. 

Early in the history of regulation, it was generally accepted that in some cases, it is preferable 

to have one fum, as opposed to many, serve a particular market. This situation arose in those 
instances in which the nature of technology provides significant cost savings to larger firms. 

Specifically, economies of scale are said to give rise to natural monopolies. If a f m  enjoys 
economies of scale, it can double all of its production inputs and more than double its output. 

As a result, the firm can lower costs simply by expanding the size of its operation. 

Without regard to economies of scale, early regulation was also motivated in part by 

undue price discrimination and destructive competition. Undue price discrimination exists if 
consumers are charged different prices for the same product and the differences cannot be 
accounted for by cost differentials. Destructive competition is said to result when an industry 

H. Craig Peterson. Businus und Govemmr. Second Fdtion. Harper and Row, 1985, Chapter 10. 32 

n md. 
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is marked by excessive price wars. Although in the short run consumers benefit from such a 

situation, it is thought that consumers can be harmed in the long run by excessive price wars 
through collusion, poor service, or the demise of the number of firms in a market. 

-I - 

Although cost-of-service ratemaking based on embedded costs developed in response to 

all three of these issues, its origin is most certainly related to the notion of natural monopoly. 

Economists have long held that the pricing and output decisions of a natural monopoly, if 
regulated, present somewhat of a dilemma. First, if granted a monopoly franchise but left 

unregulated, the firm would produce too little output and charge too high a price. In short, the 

equilibrium conditions for this firm would be no different than any firm capable of fostering and 
maintaining its monopoly position. Alkxnatively, if granted a monopoly franchise but forced 

to price its product in a manner consistent with a competitive market (Le., price equal to 

marginal costs), the f m  wouId be unable to earn a normal return on capital. The latter 
situation results because the marginal costs for a natural monopoly decline over the relevant 

range of production and, as such, are always less than the firm’s average costs, which include 

the return component. 

To address the dilemma just described, regulators adopted a ratemaking principle based 
on average costs. Specifically, the natural monopoly was required to set a price equal to the 

average, as opposed to the marginal, cost of production. The rates resulting from a revenue 
rquirement based on embedded costs are designed to be equivalent to a firm’s average costs. 

Unfortunately, averagecost pricing based on embedded costs is deficient en two grounds. First, 
even if average costs arc correctly captured, such a requirement imposes what economists term 

a “welfare” loss on sociery in that prices diverge from the optimal level equivalent of marginal 
costs. Second,, and more importantly in the long run, an average cost calculation based on 
embedded costs is unlikely to equal the true economic equivalent of long-run average costs. 
This second fact has the potential to impose significant distortions in the market.Y 

See Roben S. Pindyck and Daniel Rubenfeld, Micmewmmicr, 1989, pp. 292-295 for a discussion of 
welfare or deadweight loss and Chapter 7 for a discussion of long-run avenge cost. 
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In the early years of regulation it was recognized that the prices set through the 

regulatory rate process can not be arbitrary or ill-conceivd. Rates must serve as signals in 
regulated markets, much like prices are signals in unregulated markets. Prices affect the actions 
of consumers and potential competitors, and act to allocate resources. If rates are set too high 

or too low, resources will not be allocated efficiently. Rates that are too far above normal 

competitive levels cause consumers to reduce consumption and provide alternative suppliers with 

a strong incentive to enter the market and compete with the regulated fum. Conversely, rates 

that are below their competitive equivalents encourage consumers to c o m e  too much, and 
provide regdated firms with little incentive to reduce long-run investment and alternative 

suppliers with no incentive to enter the market and make up any shortfall. 

It is thus important to initially establish a rate that approximates, to the extent possible, 

a price observed in a competitive market. The use of embedded costs and, particularly, net book 

value as the basis of the return component of a regulated company is problematic. The net book 
value of a regulated firm is calculated by reducing the original cost of plant investment by 

accumulated depreciation. This may or may not reflect the competitive market value for those 

assets. In the event that net book value does not equate to the competitive market value, the 

established rate will not equal its Competitive counterpart. The further the rate, based on net 

book value, diverges from its competitive counterpart, the larger the distortion and subsequent 

misallocation of resources. Regulators have long understood the shortcomings of this type of 
ratemaking and have been gradually departing from this method and adopting alternative 

frameworks that are more capable of imitating competitive market pricing. 

Cost-of-service ratemaking based on embedded costs arose in an era in which natural 

monopoly theory was firmly entrenched. This form of ratemaking also developed at a time 
when markets were characterized by large firms with little, if any, competitive threat from 

smaller ‘fringe” firms. These facts, combined with the desire to construct a tractable 
framework, motivated cost-of-service ratemaking based on embedded costs (most importantly, 
plant investment valued at net book value). The ease of implementation cannot be overlooked 

as a motivating factor for the development of this type of ratemaking. A regulator’s job was 

18 



-- - 
I 
I 

.- 

e 

made much easier ifpall that was required was an audit of the regulated f m ' s  books to 

determine the various cost components included in the ratemaking formula. Unfortunately, the 

ease with which a rate can be established must be, and is, weighed against the distortionary cost 

imposed on the market. The use of net book value of investment as the basis for a cost-based 

rate has increasingly been recognized as imposing significant market  distortion^.^^ While 

regulators have recognized that the use of historical costs can impose pricing distortions, they 

have also recognized that departures from this type of ratemaking can give rise to stranded 

investment. Stranded investment can arise in those i.nstances in which a regulated entity is 
required to charge a rate for its services that is inadequate to recover its prudently incurred 

historic costs. It is generally accepted by regulators (and policy makers that, unless it can be 

shown that these: historical costs were imprudently inaurrcd, that the regulated entity should be 

provided the opportunity to recover these costs. 14ctual recovery of these costs can be 

accomplished in any number of ways. It is this recognition that has motivated regulators to 

employ alternative capital cost concepts. Ratemaking based on the replacement cost of capital 

is one such alternative. 

B. Cosr-of-Service Ratemaking Based on the Replacement Cost of CapitaL 
In times of price stability, the value of plant investment neither rises nor falls. Thus, the 

reliance on net b o k  value to compute costsf-sexvice rates does not impose the distortions 

previously discussed. However, over the past four decades, price instability has been the rule 

rather than the exception. 

As prices rise, rhe replacement cost of capitall will, of course, exceed the net book 
embedded value of capital. Conversely, as prices fall,, the replacement cost of capital will be 
less than embedded book value. It is not surprising that the price of investment goods can 

'' A market distortion is said to exist if pncts set in the ratemaking process diverge significantly from the 
competitive standard. Prices set with referencc to net book value can in no way be expected to emulate 
such prices. Assuming oompetitive market conditions, the only costs considered by pmducm are those 
under their control (Le., fonvard-looking costs) and do not include historid costs. ?bus, compaitive 
market prices cannot k expemd to, and do not, increase or decrease to reflect costs already incurred 
(Le., net book casu). 
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increase over time and equal or exceed the economy’s general inflation rate. While at first 

glance, falling prices might seem rare, in reality, it is not uncommon to observe the prices of 
capital falling, which can be attributed to improvements in technology. The productivity of a 

unit of capital good can increase as te&bIogy improves, thus leading to price decreases. 
- 

; . c :  ... -. -.< _.. -.. _.. = --- - - -- 

Significant price instability caused regulators to adopt replacement cost as the relevant 

value of capital to be included in their ratemaking formulas. Replacement cost ratemaking is 

desirable for a number of reasons. A cost-of-service rate based on replacement costs more 

closely approximates the prices that would be 0bse:rved for the provision of the good in a 

competitive market. Replacement cost ratemaking imposed on the incumbent regulated firm also 

prevents that finn from exercising market power at the expense of other fvms or consumers. 

Further, replacement costs create the right investment incentives for the incumbent fum as well 

as competitors.. Finally, replacement costs prevent the incumbent finn from engaging in anti- 

competitive cross-subsidies which could hinder the: development of a competitive market. 

Specifically, in those instances where a utility has an affdiate company, replacement costs 

prevent the utility from favoring its affiliate with low, embedded cost-based rates. The use of 

replacement cost, in effect, places the affdiate on the same par with other firms in the market. 

Thus, overall, the use of replacement costs requires; that regulated incumbent firms price at 

levels consistent with competitive market conditions. 

- 

Although the usc of replacement cost in rateniakhg formulas represented a step closer 

to imitating competitive market pricing, regulators were still burdened-by the extensive audits 

required to establish rates as well as the long and tedious rate case process used to validate each 
and every cost component. In addition, the regulator was charged with the often burdensome 
responsibility of determining the prudence of the firm’s investment, purchase and operating 
decisions. The prudence process is a hindsight review in which a commission audits the fm’s 
expenditures and operating decisions to determine if they meet the commission’s prudence 
standard. It soon became clear that these exercises were timeconsuming and costly for both the 

regulator and the fm being regulated. To move beyond such reviews, commissions and 
regulated f m s  began investigating alternative ratemaking frameworks that would alleviate the 
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need for the prudence review, while simultaneously prcducing a rate consistent with competitive 

market conditions. The use of incentive ratemaking was one such step in this direction. 

C. Incentive pricing 
Incentive pricing has two primary goals and one secondary goal. Incentive pricing was 

conceived primarily as a vehicle to more firmly align the interests of ratepayers and the 

regulated fum, and it was also considered a more practical means for achieving a rate structure 

consistent with an unregulated market. Secondarily, incentive pricing has been “sold” as a 

means of eliminating hindsight prudence reviews. 

The adoption of replacement costs, rather than embedded net book value, as a means of 

measuring plant investment has long been considerecl a more appropriate way of capturing 

market value in a cost-based rate. However, this step done does not guarantee that the resulting 
rates will be equivalent to their competitive market counterparts. A regulated finn has a great 

deal of discretion in its investment and purchasing decisions. While a regulator can oversee 

these decisions and review their prudence, as a practical matter, a regulator cannot oversee all 
decisions. Moreover, in some decisions the regulated firm has a clear incentive to “play it safe” 

and engage in behavior that, while consistent with a prudence standard, is not necessarily cost- 

minimizing. In some respects, the regulated fm faces a “catch-22. ,, If the firm tries innovative 

strategies to reduce costs, it runs the risk of not being effective. In addition, the firm also takes 
the chance that the regulator, through a hindsight review, might deem such a strategy imprudent 

and ”disallow” the fm recovery of those costs. In the event the strategy is successful and, in 

fact, lowers costs, the fm, in the absence of an incentive ratemaking plan, is not rewarded for 

superior performance. In these cases, the interests of ithe regulated firm and its customers are 
clearly at odds. 

Incentive ratemaking was, in part, a response to the improper alignment of interests 

between the regulated firm and its customers. Under an incentive ratemaking plan, a regulated 

fm’s performance is measured against a cost benchmark. If the costs incurred by the firm 

exceed the benchmark, the customers and firm share in the excess costs. Conversely, if the firm 
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is successful in reducing costs below the benchmark,, the customers and the fm share in the 

savings. Thus, the interests of the f m  and those of the customer are firmly aligned. 

The corlstruction of the benchmark satisfies the other primary god identified above. The 

cost benchmark under an incentive ratemaking plan must be objective, verifiable and market- 

sensitive. The latter goal renders rates under incentive pricing plans more consistent with 

competitive market standards. A regulated firm’s costs are no longer determined in strict 

reference to the historical (or even replacement costs) embedded costs. Instead, the costs are 
determined in reference to marketdetermined benchmarks that can be based on industry-wide 
standards or published market indices. It is imP0rt;unt to note that the benchmark is market- 

sensitive and thus comparable to the prices in competitive market conditions. The prices charged 

by the regulated f m  are consistent with competiltive market conditions and thus act as 
meaningful price signals, as mentioned previously. Consumers and fums in the market, as well 

as those poised to enter the market face the proper price signal and thus make more efficient 

long-run decisions. 

Aside from its attractiveness at generating proper pricing signals and properly aligning 

the interests of firms and customers, incentive pricing has been considered desirable because it 
is a market-based alternative in those instances in which reduced regulation is not appropriate. 

That is, the decision to reduce or eliminate regulation must be based on whether the market has 
features consistent with competition. In some hstanws, a market simply does not meet these 

criteria. For example, the distribution (not transport or sale) of M~UA gas by the LDC is 

considered to be one of the m e  re-g natural monopolies. It would not be in the public 
interest to have competing f m  building distribution pipelines and offering this service. Rather, 

it is more cost-effective to have one fm serve an entire community. Although this is an 

extreme example in which eliminating regulation is not likely to be appropriate, it does not mean 
that establishing rates consistent with competitive market conditions is impossible. This can be 
achieved through incentive pricing. 

Although an attractive alternative. incentive pricing is not a replacement for rates or 
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prices established by negotiation in a competitive market. Because of this fact, commissions 

have subscribed, where appropriate, to a ratemaking methodology whereby rates are determined 

through negotiations between the purchaser and the seller. In those cases where there is a 

lingering suspicion that the market might not have features consistent with competition, 

regulators have allowed negotiation to determine prices, but have reserved the right for 

purchasers to employ a recourse option. 

D. Negotiated Rates with a Recourse Option 

Negotiated rates began to emerge with the realization that some markets and services 

under regulatory control did or could develop features consistent with a competitive market. In 
particular, many cases exist in which a governing regulatory body prevented market entry. As 
regulators began to allow entry, competitive market. condition did indeed develop in some 

markets. As competition began to take hold, the n d  for cost-based or incentive-type rates 
diminished and in most cases conflicted with the new competitive environment. To 
accommodate and advance competition and to place all market participants on an equal footing, 
regulators began exploring market-based pricing solutions. 

Negotiated rates with a recourse option was one of the first market-based rate concepts 
with which regulators experimented. Based on a market power evaluation that demonstrated a 

lack of actual or potential market power, regulators relied on negotiated rate solutions. 
Negotiation of rates, of course, differs from the previous rhree rate concepts described in this 
section in that the rates are determined through a market-based bargaining process. However, 

the recourse option alters the bargaining process somewhat. 

The recourse option was imposed by regulators in those cases where it had not been 
adequately demonstrated that a firm or market was efktively competitive. Negotiated rates 
with a recourse option provided purchasers of a regulated good or service two options. First, 

the parties were free to negotiate a rate. In a competitive market, such a rate would be deemed 

efficient and thus would properly serve to allocate resources in an efficient manner. Second, 

in the event the parties could not agree on a rate, the purchaser was allowed a recourse to the 
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cost-of-service rate established by the regulator. 

Although negotiated rates with a recourse option was a significant first step towards more 

desirable market-based outcomes, some problems have arisen. These problems stem from the 

recourse option. Depending on the difference between the negotiated and recourse rate, either 

party to the transaction might have little incentive to negotiate. For example, if the cost-based 

embedded rate is substantially below the marketdeternihed negotiated rate, purchasers will have 

littie incentive to negotiate. The negotiation process is rendered, for all practical purposes, 

moot.= 

E. Negotiated Rates with No Recourse Option 

Negotiated rates with no recourse option alleviate the problems associated with the 

recourse itself, and have been adopted by regulators in those cases where a firm or market has 

been deemed effectively competitive. 

Absent a recourse option, parties to a transaction are forced to bargain in good faith. At 

no time can one party hold the other “hostage” as a result of the recourse option. In those 

instances where effective competitive negotiation ]prevails, this is the preferred option. 

Negotiated rates with no recourse option are market-based, thus the prices generated through 

such negotiation give rise to all the benefits observed in a competitive market. These benefits 

and the guiding principles that should be adhered to when choosing a pricing framework are 
discussed in the next section. 

36 In its nrlem;rking proceedig RM%-7, the FERC requested c o ~ t s  on how best to implement a 
recourse rate service for the nation’s interstate natural gas pipelines. One of the issues on which the 
FERC sought comment was how to maintain the “integrity of the ftcoursc service.” In reply. some 
pipelines commmted that shippen not be allowed to ’cherry-pick” between negotiated terms and 
rtcoursc ram and thus reserve valuable rights while avoiding, in part, the related costs. This is simply 
a recognition chat the pipelines offer multiple services and should be allowed to negotiate a ‘package” 
of services tailored to the customer's need. If forced to provide a rccourx rate for every specific 
service. the shippers would simply choose the lower of ibe rcc0u.m or negotiated rate on a service-by- 
service basis. In this case, the pipeline is incapable of packaging services in a way that increases the 
value to them and the shippers. See Foster Nanuai Gas Report, No. 2083, pp. 1-19. 
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Section W .  Guiding Economic Principles-Choice of Pricing Framework 

A few guiding principles for choosing an appropriate pricing framework can be distilled 

from the discussion in the preceding section. These principles have guided agencies in the past 

and thus should clearly guide the decision on pole attachments and conduits. 

A. why Reguhtion? 
Regulation, as previously mentioned, must be premised on an observed market failure. 

Markets can fail under a number of circmtances, including the presence of 

Market power; 
Negative or positive externalities; 
Public goods; or 
Information asymmetries. 

Economies of scale or scope; 

As mentioned at the beginning of Section III, the presence of economies of scale and 
scope was the primary motivator underlying early regulation. In order to capture the cost 

savings of a fm or industry enjoying economies of scale (Le., monopolies), it was 

necessary to aUow monopoly franchises. However, the absence of regulation in these 

monopolies would act to extract monopoly profits by decreasing production and increasing 
prices. Rate xegulation was the only viable solution. 

Regulation is also called for in those instances in which a fum or set of f m s  has the 

potential to exercise market power, which, loosely defined, is the ability to restrict output and 
increase prices above competitive levels on a sustained basis. The sou- of market power can 

stem from various things including, but not l i i t e d  to: product differentiation, the ability to 

restrict or hinder entry, the lack of viable alternatives, superior bargaining power and the ability 
to collude. The extent of regulation, of course, must be measured against the severity of market 

power. For example, heavy-handed regulation is probably not appropriate in those markets 
where a firm, or set of firms, while capable of exercising market power, can effectively achieve 

profits that are only slightly above normal. In this instance, the costs of regulation imposcd on 

the market would liiely outweigh any benefit achievedl. It is preferable to explore options to 
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make the market more competitive without res0rti.q: to full regulation. 

The existence of externalities, public goods and information asymmetries might also call 

for market intervention. Externalities can be either costs imposed or benefits generated that are 

not incorporated into market participants’ decisions. The ofi-cited example is pollution. As part 

of the manufacturing process, a firm can emit a sizable amount of pollution, the cost of which 

is borne by society rather than by the firm. This external cost is not internalized by the firm 

in its decision on how much to produce and, as a result, the fkm produces too much. Public 

goods are those goods and services that are not likely to be provided by the private sector, 

primarily because it is extremely difficult to price these services and, most importantly, collect 

their costs from the final c o m e r .  Public goods include services such as lighthouses and 

highway safety. Finally, in some cases, a f m  can enjoy a substantial advantage over consumers 

as a result of an information advantage. For example, the products of drug companies are 
regulated becaw it is difficult for the consumer to make informed choices, absent extensive 

research, about these types of products. The presence of any of the above market failures must 

be closely evaluated prior to choosing the appropriate pricing framework. The goal, however, 

of the pricing framework chosen is clear. 

B. The Goal of the Chosen Pricing Framework 1s to Emulare Comperirive Market Pricing 
Choosing among the pricing frameworks outlined in the previous section is rather 

straightforward. The regulator must choose the framework that best responds to the type of 
market failure (observed. More important, such pricing framework should emulate a competitive 

market price stn~cture. 

It has long been held that the pricing and production outcomes observed in a fully 

competitive market are far superior to those resulting from regulation. This is so because to 
have any chance of replicating the results of a competitive market, the regulator must have 

access to a mass of information that is both costly and difficult, if not impossible, to obtain. As 
a result, the pricing dictated by regulation is generally far removed from its competitive 

counterpart, thus resulting in highly distorted and ineffxcient consumption, production and 
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investment decisions. 

Competitive market solutions are desirable prhlarily for the following reasons: 

Competitive markets ensure an efficient allocation of resources. 
Competitive markets reduce/eliminate subsidiesltax burdens and the resulting 
deadweight loss. 
Competitive markets minimize transactions costs. 

Competitive markets are self-sustainfng. 

The first point listed comes directly from any principle-level economic textbook. 

Competitive markets achieve what economists call allocative and productive efficiency. 

Mocative efficiency is another way of saying that goods and services are allocated to those who 

value them the highest. Productive efficiency refers to the fact that f m  produce those goods 

and services and "ize long-run cost. Allocative and productive efficiency implies that 

resources cannot be reallocated in such a way as to benefit both consumers and producers. 

The other three reasons listed above are somewhat subsumed in the first, but deserve 

special attention. Competitive markets are desirable in that they reduce or eliminate subsidies 

and tax burdens, and thus eliminate what economists call deadweight losses. Deadweight losses 

are simply lost consumer and producer benefits. Competitive market solutions are also void of 

direct or indirect subsidies or taxes. In a regulated environment, f m s  have the potential to 

subsidize and cross-subsidize certain services. In competitive markets, these subsidies and the 

associated deadweight losses could not be sustaihed. 

As mentioned previously, the goal of costsf-service pricing is to achieve a rate consistent 
with the average: cost of a regulated fm. This is not a competitive market outcome. An 

efficient equilibrium condition is one in which price is set equal to long-run marginal cost. By 
setting a rate equal to average cost, a deadweight loss is generated. . 
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Competitive markets also minimize transaction costs. Economists have a rather 

exhaustive defrnition of transaction costs. Transactions costs include not only the pecuniary 

costs incurred to negotiate, but also include the non-pecuniary costs finns and individuals incur 
in the course of negotiation a d  contracting. The first type of cost is of importance here. As 

opposed to regulated markets, competitive markets do not impose the pecuniary costs imposed 
on regulators and regulated f m s .  An immense sum of money is spent establishing and 

maintaining a regulated rate structure. 

Probably the most desirable feature of Competitive markets is the ability to ensure a self- 

sustaining market stnicture. That is, by defmition, a competitive market has no barriers to envy 

or exit and consumers are free to migrate to the most efficient (Le., lowest-cost) producer. The 

make up of fvms and conmmers might change over time, but the actions of all market 

participants and the resulting pricing and production outcomes will be consistently equivalent to 

a competitive market standard. 

With the desirable features of a competitive Market as a backdrop, the regulator must 

then evaluate to what extent a market or industry has features consistent with a competitive 

market in deciding whether to intervene. That is, intervention must be premised on the basis 

of market failure. 

C. Choice of pricing Framework 
The preceding discussion makes it clear that a. competitive market solution is, and has 

always been, prefenrd to a regulatory solution Thus, in deciding on the appropriate pricing 

framework for a regulated fm, the regulator must first make a threshold determination. That 
is, the regulator must decide whether the market or industry exhibits features consistent with a 

competitive market. The regulator must determine the presence or likelihood of the market 
faiIures listed at the beginning of this discussion. However, by far, the most critical question 
that must be raised is whether, absent regulation, a firm or set of firms could exercise market 

power on a sustained basis. 
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If upon evaluation, a market or industry is shown to have no inherent features 

inconsistent with a competitive marketplace, the choice of pricing framework is clear. In the 

absence of evidence to suggest a market is not competitive, the pricing regime must be dictated 

through negotiation. Buyers and sellers must be free: to negotiate a price at which a good or 

service is transacted. This choice, for all the reasons ]listed previously, will result in the highest 
level of economic benefits for all parties. 

In the event a market or industry exhibits some features contrary to a competitive 

marketplace, the regulator must then choose the pricing framework that best approximates the 

competitive standard, whde at the same time m-ing costs to the regulator and the firm 

being regulated. "'he latter is a recognition that any pricing framework chosen, other than free 

negotiation, will entail costs. The deadweight losses and associated distortions are such costs 

and will be borne by the market as a whole. Additionally, the regulator and the regulated f m  
will also bear ciosts over and above those hcurred by society in that the framework established 

will require extensive reporting and auditing requirements. Finally, for reasons cited earlier, 

once a rate regime is established, it can be expected that the interests of the f m  and customer 

will likely begin to diverge. In choosing the appropriate pricing framework, it is important to 
recognize the costs imposed as well as the perverse incentives that can arise. The 1996 Act was 

a response to the prior problems inherent in regulated industries, and a reaffirmation that 

competitive market results are preferred. 

Section V. The 1996 Act Revisited: Intent and Supporting Economic Theory 
It is not possible to render judgment on the appropriate framework for poles and conduits 

without referring to the 1996 Act. The 1996 Act was a comprehensive and ambitious piece of 
legislation with a clear and resounding theme. The 1.996 Act was meant to establish a 'pro- 
competitive, deregulatory national policy framework. n37 This theme and Congressional intent 

are abundantly clear in the legislation. The Senate stated that "[~Jompetition, not regulation, 

is the best way to spur innovation and the development of new services. A competitive 

S. Conf. Rep. 230, 104* Cong. 2d Sess. XI3 (1996). 
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marketplace is the most efficient way to lower prices and increase value for c0clsumers.”3* 

Similar legislation came from the House of Representatives. Its bill was designed to “promote 

competition and reduce regulation. n39 

The FCC has made it clear that it is important to choose and establish a pricing 
framework consistent with the competitive theme of the 1996 Act. For example, in the First 

Report and Order Regarding Local Competition, the FCC set forth its pricing provisions for 

interconnection and unbundled elements. In rejecting a cost-based pricing framework based on 

embedded costs, the FCC offered the following rationale: ‘‘[a]n ‘embedded cost’ based pricing 

methodology would be pro-competitor - in this case the incumbent LEC - rather than p r e  

competition. 

The FCC’s position in this order is particularly instructive and has direct relevance to the 

choice of a pricing framework for poles and conduits. First, it demonstrates the FCC’s 

commitment to employ a framework that is logicall!y consistent with established economic 

theory. 

A.  The FCCs Choice of Pricing Framework for Interconnection and Unbundled Elements 
War Finnty Grounded in Economic Theory 

The FCC’s rejection of a pricing framework based on embedded costs in favor of a cost- 

based framework based on forward-looking costs is entirely consistent with economic theory and 

the decision framework presented in Sections IU and IV. Namely, the FCC sought to develop 

a framework that addressed potential market power concerns while at the same time generating 

a rate structure consistent with competitive market principles. 

’* 
39 

Telecommunications Competition and Deregulation Act. 141. Cong. Rec. S 8570, Vol. 141. No. 99. 
Junes. 1995. 
TelecommuniCVions Act of 1996. H. Rep. No. 1 0 4 4 8 .  Jan. 31, 1996. 
First Report and Order Re Local Competition of the Federal Communication Commission Common 
Carrier Docket 96-98, paragraphs 704-705, emphasis added. 
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In establishing-its pricing framework for ILECs, the FCC treated ILECs as “essential 

facilities. ” This designation recognized the control the ILECs exerted over the facilities and the 

need to allow access to potential competitors as a precursor to the development of a competitive 

market. In the rare instances in which this designation arises, it is clear that negotiated or 

market-based rates are not appropriate. There is simply too great a tendency for the incumbent 

firm to restrict access to its facilities, either directly through physical denial or indirectly by 

means of charging a price for access that is uneconomic for the entrant. Faced with the potentia1 

abuse of market power, the FCC correctly chose a cost-based ratemaking methodology. 

However, understanding the need to develop a rate structure consistent with competitive market 

principles, the FCC chose a cost-based methodology that approximates Competitive market 

prices. 

The FCC adopted a Total Element Long-Run I[ncremental Cost (“TELRIC”) approach 

that captures forward-looking long-run economic costs. Of particular importance is the fact that 

under TELRIC, the ILEC must value its plant investment at replacemeat costs based on the most 

efficient technology. The FCC’s rationale for adopting TELRIC was clear. The FCC has stated 

that TELRIC is appropriate because it: 

e Simulates a competitive market; 

Prevents the incumbent LEC from exploiting market power; and 

e Creates correct incentives.‘’ 

Bid.. paragraph 635. 41 
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The FCC: was correct in its determination that an embedded cost framework based on 

historical plant investment would not achieve the above objectives. The rate svucture developed 

using historical embedded costs would in no way mimic competitive market prices in that the 

plant investment for the ILECs far exceeded its replacement value. Thus, the rate charged by 

the ILEC would far exceed that of a new entrant. Given such a large discrepancy, incentives 

for the ILECs and competitive entrants would be severely distorted. The FCC’s choice of a 

cost-based rate will indeed prevent ILECs from exploiting their market power. 

Section VI. The Appropriate Pricing Framework for Poles and Conduits 

A. The Choice of pricing Framework for Pole and Conduits Must Be Guided by the Theme 
of the 1996 Act and the Same Set of Economic Principles Relied on for Interconnection 

The FCC has made clear its intent to deregulate and rely on market-based pricing 

methods to the maximum extent possible. This same determination and spirit should extend to 

the pole and conduit are&. The issue that must be addressed, of course, is whether and to what 

extent price deregulation is appropriate for pole attachments and conduit access. 

In deciding on the appropriate pricing framework for pole attachments and conduit 

access, the FCC is faced with the same threshold issues identified in Section IV and confronted 

in its decision on ILECs. Accordingly, the FCC must determine whether a market failure exists 

in the market for pole atracbments and conduit access. Of the types of market failures listed in 

Section IV, the FCC need only concern itself with the potential for electric utilities to engage 

in anticompetitive behavior. Issues such as economies of scale or scope, externalities, public 

goods and information asymmetries, have little relevance to the Commission’s deliberations. 
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As will be discussed, there are already alternatives to the utilities' poles and conduits for 

entities seeking access. Thus, economies of scale and the desire to establish a protected 

monopoly cannot be a guiding motivation for regulatjion. There is also nothing to suggest that 

the elecmc utilities and the entities desiring access are nothing but fully informed, which renders 

moot any justification to regulate on the basis of asymmetric information. The only relevant 

form of market failure the Commission needs to consider is the issue of market power. The 

Commission must fmt determine whether the market for pole attachments and conduit access 

can be characterized as workably competitive and impose a pricing framework consistent with 

that deter"tion. Second, in the event the FCC determines that the market for pole 

attachments and conduit access does not display the requisite competitive features, it must choose 

that cost-based methodology which best replicates coxnptitive market conditions. 

In determining whether negotiated rates for pole attachments and conduit access are 

appropriate, it .is critical that the market for these services be evaluated with the proper set of 

analytical tools. The next section describes the relevant analytical perspective for this 

evaluation. 

Note: In what follows, we discuss the appropriate analytical approach that should be used to 

determine whether negotiated rates should be allowed' for pole and conduit access. We realize 

the FCC's discretion as to the pricingfrcunewonlr it adbpts is constrained d e r  Section 224(d). 

Specipcally, there is nothing in the statute thar gives the Commission aurhority to allow 

negotiated &e., market-based) rates. In spite of our recognition of the Commission 's 

33 



limitations, we have included this discussion for two reasons. First, an evaluution of whether 

negotiated rates are appropriate is called for simp@ because it provides the Commission with 

needed i n f o m i o n  on the competitiveness of the market for pole attachments and conduit access. 

This, in tum, provides the FCC with usefil infomation in its deliberations on the most 

appropriate cost-based rate methodology. Second, while constrained under Section 224(d), the 

Commission will not be constrained d e r  Section 224(e), which dictates pricing for such access 

in the post-2ooO market. Specificalty, Section 224(e) anticipates a negotiated result. Thus, an 

evaluation of the market forpole attachments and conduit access is called for and consistent with 

prospective statutory intent. 

1. The TvDical Amroach to Market Evaluation 

The typical analysis conducted to determine whether a market is competitive or whether 

a specific fm bas the potential to behave anti-competitively proceeds by assessing the structural 

and behavioral features of the market and incumbenl: f m s .  A structural analysis begins by 

defining the relevant economic and geographic market for the good or service in question. As 

part of the analysis, the good or service is defined and any relevant altennatives are identified. 

Following identification of the good or service, the firms capable of providing the good or 

service are catalogued and their relative sizes noted. From this information, the analyst 

calculates measures of market concentration and fim market share. The calculations of 

concentration and market share are then used, in part, to infer the potential for market power. 

The potential for market power is generally said to increase with market concentration and f m  

size. 
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The sttuc,tural.analysis has a long tradition but has been criticized severely by 

economi~t~." The primary criticism is that the structural analysis leaves no room for conduct 

or behavior. Under the pure structural approach, market performance follows directly from 

conduct, which itself follows directly and entirely from market structure. It is now widely 

understood that this is terribly ifidequate as an evaluative tool. There are simply too many 

observed counter examples in which a highly concentrated industry behaves extremely 

competitively while slightly or moderately concentrated industries exhibit conduct similar to the 

standard model of monopoly. To explain the plethora o:f counter examples, economist long ago 

began to emphasize the behavioral attributes of a market or fm. 

The behavioral analysis goes beyond simple measures of market structure and instead 

investigates the behavioral features of the market that can facilitate or hinder an exercise of 

market power. Included in the set of behavioral features investigated are: - 

0 

0 

The ease of actual and threatened entry; 
The ease or difficulty of collusion,; 
The nature of bargaining power; and 
The dynamic interaction of frrms over time. 

2. The Relevant Analvtical ADbroach for Pole Attachments and Cond uit Access 

Based on a pure structural standard, any measure <of concentration for the pole attachment 

or conduit access market is extremely high. Simply put, the electric utilities and 

- 

telecommunications companies own the vast majority of poles and conduits. Based on this 
recognition, one might conclude that negotiated or market-based rates are not appropriate. This, - 

' I  See for example, R. Schmalanset, Inter-hdusuy Studies atf Strucnve and Performance. me €fondbook 
of Indusrid Orgmizarion. 1986. 
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however, is an erroneous conclusion on two grounds. First, even if one adopts the pure 

structural standard, a correct market definition would irlclude all the potential alternatives to pole 

attachment and conduit access. Second, and vastly mare important, a purely structural analysis 

is silent on the nature of competition and the bargahhg relationship between electric utilities 

and cable and telecommunications companies. 

While electric utiIities do own poles and conduit, this is not the sole means by which 

cable and telecommunications services can be provided. For example, a CLEC wanting to enter 
a telecommdcations market can lease telecommunication capacity from ILECs. A CLEC can 

also employ wireless technology. Finally, dirtctly burying cable underground is another 

alternative to utility pole and conduit capacity. 

The list of altematives goes on. Cable and telecommunications companies themselves 

have their own conduit systems and rights-of-way which can be used, in some cases, as a direct 

substitute to utilities’ poles and conduits. The existing resources of the cable and 

telecommunications companies are significant and are being aggressively expanded to meet 

anticipated market demand. The expansions of capacity arc not only taking place as a means 

to link large geographic areas, they are being pursued to target very specific residential areas.43 

In addition to these alternatives, cable and telecommunications companies can also obtain conduit 

space from water utilities, long-distance carriers, other competitive access providers, highway 
authorities, transit authorities, sewage system operators and even fkeight tunnels in some cities. 

Cable and telecommunications companies can also pursue agreements with railroad, and gas and 
petroleum pipelines as alternatives to the electric utiliries’ poles and conduits. 

It is important to revise the structural analysis to account for the availability of the 

alternatives just described. However, as a guiding analytical principle, it is far more important 
to recognize, and reflect in one’s analysis, the nature of competition and bargaining relationship 

” For example, Pacific Bell. MCI, AT&T and others plan to rewire the entire City of San Dicgo, 
including burying new coaxial underground connections into individual homes. 
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between electric utilitiks and cable and telecommunications companies. 
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First, there is little to no direct competition between the parties. Moreover, in those 

instances where electric utilities compete with cable and telecommunications companies, the 

degree of competition is minimal in that the electric utility holds a negligible market share and 
generally exercises control only through an affiliate colmpany. Second, as discussed below, the 

question of who enjoys a superior bargaining position would be incorrectly answered if it is 
assumed that the electric utilities enjoy a preferred position. 

a. The Corm etitive D v m i c s  

Any analytical exercise that sets out to determine whether electric utilities can exercise 
market power over the rates charged for pole and conduit access must begin by identifying the 
competitive posture of the utilities vis-&vis the cable and telecommunications companies. A 

similar threshold issue was raised by the FCC in the !Local Competition Order. 

In that Order, the FCC correctly imposed an ‘‘essential facilities” designation on the 

ILECs, but not on the CLECs. The former were said to exert significant control over the means 
of competition, while the latter were not. This was of critical importance because the ILECs 
competed head-to-head with the CLECs. The FCC was clear on the need to force the incumbent 

LEC to provide access. The FCC stated, “Unlike other commercial bilateral negotiations, a 

competitive local exchange carrier or other new entrant comes to the table with little or nothing 

the ILEC needs or wants. The ILECs have a clear motivation to restrict access because in so 

doing they enhance their own competitive position. 

An essential facilities designation cannot be imposed on electric utilities. This 
designation is required in those instances in which a monopolist refuses to provide a competitor 
access to facilities which are essential to competition in the relevant market. The core business 

of electric utilities is the provision of electric services, it is not the provision of cable or 

telecommunications services. The core business is the relevant market, and thus the only basis 
for an essential facilities designation. It cannot be applied to pole attachments or conduit access. 
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In short, the only conceivable analogy for electric utilities to the position taken by the FCC in 

the case of IwECs would be if the elecmc utilities were required to provide access on their poles 

for the wires (of competing electric utility companies. This is not the case. 

Unlike negotiations between the ILEC and CLEC, those between elecmc utilities and 

cable and telecommunications companies can be described as simple bilateral negotiations. In 

contrast to the case of the ILEC and CLEC, the cable or telecommunications company does 

come to the table with something the electric utility wants and needs. Specifically, the cable and 

telecommunications companies provide an additionall revenue source for the electric utilities. 

As previously stated, there is minimal competition between electric utilities and cable and 

telecommunications companies .u Without head-to-head extensive competition between the 

parties, there is no motivation to restrict access. Far from wanting to restrict access, utilities 

are highly motivated to bargain with cable and telecommunications companies simply due to the 

nature of what is being negotiated. Electric utilities are essentially marketing available capacity 

on their poles and in their conduits for nonelectric services. They are not marketing something 

to a direct competitor, thus there is no threat of competition as is the case between ILECs and 

CLECs. The utilities' marketing of available capacity is analogous to the commercial building 

owner who leases advertising space on the side of his building. 

The electric utility is, in fact, highly motivatedl to market space on its poles and conduits. 

In the absence of pole attachments and conduit access, the total cost of these assets is borne 

solely by the utilities' customers. To the extent the utilities can market these assets, their 

customers are made better off, as is the utility's competitive position in the electric distribution 

As a result of the 19% Act. public utility holding companies are now allowed to enter the 
telecommunications and video market. As of January 1997. only 18 such entities have applied under 
Section 103 of the 1996 Act. (See Federal CommUnicaition Commission, CS Docket No. 96-133, Third 
Annual Rcpon, p. 7.) In general, utilities have~entercil these markeu through affiliate companies. 
State commissions, in many cases, have existing "standard of conduct" rules for utilities which prevent 
than from providing preferential vearmtllt to affiliates.. For example, as a gtnenl rule, the tenns and 
conditions of any service offered to affiliates must k extendcd to non-affiliates. 
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market. 

Unlike ILECs, electric utilities are not marketing something that will ultimately be used 
to hurt'their competitive position; they are marketing available capacity. The revenues from 

their efforts can be used to reduce the distribution costs to customers. As a proportion of total 

operation and maintenance expenses and total distribution investment, overhead poles and 

underground conduit are generally large cost components. Therefore, as a proportion of 

distribution-related costs, poles and conduits are signjificant items. From this it follows that any 
revenues the utility receives from marketing capacity on its poles or in conduits will have a non- 

negligible and favorable impact on distribution costs., 

The need to reduce distribution costs for elecaic utiIities is heightened in today's 
environment. Many electric utilities now operate under performance-based ratemaking ("PBR") 
programs.45 Ulnder these programs, a distribution-related cost benchmark is established that 

the utility must beat. If the utility is successful and costs fall below the benchmark, the elecmc 

utility is allowed to retain some of the savings. Conversely, if costs rise above the benchmark, 

the utility is forced to absorb a share of the excess costs. The revenues received from the 

utilities' pole and conduit marketing efforts could be used to offset costs. Thus, the elecmc 
utility has an added incentive to reduce costs and be as aggressive as possible in their marketing 

of pole and conduit capacity. 

Without regard to PBRs, the electric utilities (are clearly motivated to reduce costs as a 

result of the ongoing federal and state-level reslzucturing efforts.'6 Electric utilities today face, 

At Iwt 14 electric and gas utilities have proposed @or implunented PBR programs: Boston Gas 
Company,, Boston Edison Company, Eastem E d i i  Company, Massachumu Elecaic Company, 
Public Service Electric and Gop Company, Southern California Glu Company, Western Mauachusctrs 
Electric Cbmp;my, Southem California Edison, San Diego Gas and Elecaic Company, Oklahoma Gas 
and EIsPic Company. Rochester Tekphoae, M i d - A "  Energy, United Illumhahg, Central 
Maine Power. and Pacific Gas and Electric Company. :burce: published rrpons. 
All bur one of the fifty states, either through their regulatory commissions, legislanrrrs. or both, arc 
considering or implementing policies to provide greater competitive options for retail eicwic 
consu". Nine of the ten states thu arc far down the path ro opening their local markets to 
competition have chosen to do SO only in the last nine months, and cu~tomcr~ midmg ia these states 

'' 
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or will eventually face, competition in what was once an established monopoly service territory. 

The restructuring efforts underway in the elecmc industry are quite similar in concept to those 

for telecommunications services. The states and federal government are advocating more access 
by customers to third-party suppliers. As the traditional markets being served by electric utilities 

are opened, the utilities face competitive threats from other suppliers, including large energy 
marketers. The long-term survival of electric utilities depends critically on their ability to 

reduce all costs, including distribution. The aggressive marketing of available pole and conduit 

capacity is one way to reduce those costs. 

The discussion thus far has established why utilities are motivated to bargain with cable 
The next section explains why the results of such and telecommunications companies. 

negotiation can be expected to produce a competitive :resuit. 

b. The &rrf?aininn RelationshiD Between the Partiex 
The bargaining relationship between market partkipants plays a key role in any market 

power or antitrust evaluation. Absent an evaluation and recognition of the bargaining 

relationship between elecmc utilities and cable and telecommunications companies, it would be 

impossible to render an informed opinion on a suitable pricing framework. 

In the previous section, the economic motivation underlying the willingness of the utilities . 

to market available capacity on heir poles and conduits was discussed. In essence, th is  

willingness brings the utilities to the bargaining table. Once at the table, the determination as 
to who enjoys a! preferential bargaining position is dictated by a number of factors, including 

size, market presence and availability of bargaining options of the parties. 

represent over one-third of the nation’s population. Stated another way, more than one-third of the 
nation’s population lives in states that have chosen withii the last year to move to open-access. 
customer choice markets. several states have legislation in place requiring retail choice: California, 
New Hampshire and Rhodc Island by 1998, Maine by 2000, and Montana by 2002. Several public 
service commissions have issued plans ordering open access: Mwzchuseas and Vermont by 1998, 
Arizona by 1999, and New Jeney by 2001. Finally, legislation for dinct access has been proposed in 
Pennsylvania. Oregon. Oklahoma, and South Carolina. 
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In Section I of this report, the evolution of the: cable industry was discussed. It is clear 

from that discussion that the cable industry is no longer in its infancy, but rather is a fully 

developed and formidable industry, as is the telecomrmunications industry. As can be seen from 

the data provided in tables contained in Section I, the cable and telecommunications companies 
are large and ,well-established. Electric utilities are certainly not bargaining with local 'mom 
and pop" cable: or telecommunications companies with linle resources and no market knowledge. 

This bargaining relationship is one in which electric utilities face highly sophisticated cable and 

telecommunications companies with vast economic resources at their disposal. The size and 

level of sophistication of cable and telecommunications companies are not surprising when one 

looks at these companies' market presence. 

In 1995, the top 20 cable companies combined constituted almost 74% of the entire 
market for cable services. In contrast, the top 20 electric utilities combined constitute less than 
47% of the market for electric customers." The largest cable company, TCI, serves well over 
12 million customers across a multi-state region. In c,ontrast, the largest investor-owned utility 

in the country, Pacific Gas and Elecaic, serves approximately 4 million customers in northern 
These data reveal the cable companies' overwhelming market presence. 

Recognition of the market presence of cable and telecommunications companies is 
important because it augments the set of alternatives, and thus the bargaining options available 

to these companies. In a bilateral bargaining relationship, the availability of options or 
alternatives strengthens bargaining power. 

.- 
As was previously mentioned, the cable and telecommunications companies have 

alternatives to utility poles and conduits. As noted earlier in this report, these alternatives must 

be recognized before a mtaningful measure of market concentration can be constructed. The 

Data for cable companies: Federal Communication Coarmission. CS Docket No. 96-133, Third Annual 
Report, p. 122. Data for electric utilities: UtiIity Data Institute, Pockcr =de To Elrrric Un'llirs, 
Fourth Edition. 
Bid. 
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presence of these alternatives also strengthens the bargaining position of cable and 

telecommunications companies, as does their sheer mrket presence. 
! 
I -  

- 

In a bilateral bargaining relationship, the ability to ‘walk away from the table” serves 

as a credible ‘threat. ” The cable and telecommunications companies can present a very effective 

“threat” to the electric utilities as a result of the availability of alternatives and their market 

presence. The electric utilities, on the other band, have no credible bargaining threats. 

Cable and telecommunications companies can achieve their business goals in one of three 

ways. First, they can successfully negotiate with an electric utility for access to its poles or 

conduits. Second, they can pursue the myriad of alternatives to a utility’s poles or conduits 

identified earlier. Finally, given their market presence, they can pursue a strategy that, in some 

cases, circumvents the local electric utility entirely. ‘I’hat is, the cable or telecommunications 

company may desire access to a utility’s pole or conduits simply as a means to traverse! the 

utility’s service territory en route to a target market elsewhere. In many instances, the cable and 
telecommunications companies serve a geographical area that includes, but is not limited to, the 

electric utility’s service territory. Given the geographical reach of the cable and 
telecommunications companies, they can reroute and find alternative utility providen. 

The electric utilities do not have the same alternatives as those available to the cable and 
telecommunications companies. If the electric utilities are unsuccessful at striking a bargain with 

the cable and t e l e e u m ~ c a t i o n s  companies, the available capacity on-poles and in conduits 

goes unused. In the absence of successful negotiation, the electric utilities forego revenue. One 

might be tempted to suggest that the electric utilitiezi can simply search out a new cable or 

telecommunications company and attempt to market rhe available capacity. While this is, in 

fact, true, two issues about this solution can be obsewed. First, given the concentration in the 
cabIe and telecommunications industries, within the electric utility’s service territory, the utility’s 
success in finding an altemative cable or telecomiunications company is not guarantd.  

Second, if an alternative company is found and the utility is successful in marketing the available 

capacity at the price the initial company rejected, then economic efficiency is enhanced in that 
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I the cable or telecommunications company who valued the capacity the highest obtained it. 

’ -  

I 
The point to the preceding discussion is that when the negotiations fail, there is little to 

no economic consequence to the cable or telecommunications company given the available 

alternatives. However, there is an adverse financial consequence to the electric utilities in that 
they lose the entire revenue stream that would have resulted from the available capacity. This 

issue cannot be overemphasized. 

The bargaining position of the cable and telecommunications companies is actually far 

superior to that of the electric utilities. The former can, in effect, ‘pit” the electric utilities 

against the alternative providers of capacity. The cable and telecommunications companies 

recognize that the electric utilities must negotiate with them as there arc no other practical uses 
for the available pole and conduit capacity. The cable and telecommunications companies, 

however, are not similarly constrained in their options simply because of the availability of 

alternatives to the utilities’ available capacity. 

By way of analogy, the situation between the cable and telecommunications companies 

and the electric utilities is somewhat similar to a city that leases space on the outside of its bus 

fleet for advertising. The space on the bus exterior has no comercial value other than 
advertising. Thus, if the city is unsuccessful at leasing the space for advertising, the space goes 

unused and the city receives nothing. From the perspective of the advertiser, there are clearly 

many alternatives to leased space on a bus for its advertisement. The advertiser can use 

television, radio, billboards, magazines, newspapers, the Internet, etc. Clearly, the city can in 

no way attempt to extract anything above the competitive value for the advertising space and will 
likely negotiate far less. Although this example is somewhat analogous, the bargaining position 

held by the electric utilities is actually far less favorable than that of the city. The city is faced 

with a multitude of advertisers all vying for space. Electric utilities are faced with a relatively 

concentrated group of cable and telecommunications companies. The city can, if negotiations 

fail, seek out another advertiser with relative ease. In contrast, the electric utility has no such 
guarantee given the concentration of the cable and telecommunications industries. 
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I -  ! The preceding discussion merely highlights the unequal nature of the bargaining 
1 
i 
! I -  

relationship between electric utilities and cable and telecommunications companies. While it is 

difficult to quantify the relative suength of each party’s bargaining power, this does not diminish 

the fact that such inequality exists. 
I 

I 
l -  
I 

In this section, the relevant analytical criteria to be used to evaluate the market for pole 

attachments and conduit access were discussed. At the outset, the discussion highlighted the 

inappropriateness of applying an essential facilities designation to the poles and conduits owned 

by electric utilities. In addition, as part of the discussion, a distinction between the structuralist 

and behavioralist approaches was drawn. As discussed, the former standard is entirely 

inappropriate for the task at hand. A more suitable approach would empioy a behavioral 

standard and would recognize the competitive dynamics and bargaining positions of all the 

parties involved. It is clear from the discussion that the electric utilities arc motivated to provide 

and bargain for access to their available capacity. I[t is also clear that the utilities possess no 

bargaining advantage over cable and telecommunications companies as a result of the market 

presence and bargaining options available to them. 

The discussion in this section leads to a clear analytical conclusion. A negoriazed pn’cing 

framework shorrld be emplayed in the market for pole ~achmems and conduit access. There 
should be no concem over utilities’ ability to engage in anticompetitive behavior. The 

negotiation process should be preferred in that this process will yield appropriate market-based 

prices that will enhance economic efficiency. If the FCC does not agree with this finding, the 

goal of economic efficiency should continue to guide: the FCC’s choice of pricing framework. 

Given this goal, the only alternative for the FCC to pursue is a cost-based pricing framework 

based on the economic or replacement value of capital. 

Section VII. An Alternative Second-Best Pricing Framework 
In the absence of negotiated rates, the FCC should employ a cost-based pricing 

framework based on the economic value of capital. The economic value of capital investment 
is equivalent to the forward-looking cost concepts already embraced by the FCC in the 
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Interconnection Order. As previously mentioned, the FCC explicitly rejected a pricing 

framework based on embedded costs in favor of a cost-based framework based on forward- 

looking costs. In particular, the FCC determined that ILECs' plant investment should be valued 

at a forward-looking replacement cost. Moreover, the: replacement value should be based on the 

most efficient technology. The FCC chose a forward.-looking economic cost approach because 
it generated prices most consistent with a competitive market. As such, the FCC concluded that 

resources in the industry would be most efficiently allocated. 

The FCC closely followed the recommendations of economists when it chose a forward- 
looking economic cost approach in lieu of an approach based on embedded historical costs. In 
choosing the appropriate pricing framework for poles and conduits, the FCC should adhere to 

the same set d economic  principle^.'^ The choice of a forward-looking framework is 

consistent with relevant economic principles and the guiding statute. 

A. Section 224(d) Requires That Rates Be Established with &$ererace to Actual Capital Costs 
Under this statute, the FCC is required to establish a just and reasonable rate. The 

statute, of course, does not provide a specific formulaic calculation, but does indicate that the 
rate shall be determined with reference to the amount of space occupied by the attachment, the 

operating expenses and actual capital costs of the utility. 

The utility's actual capital costs are forward-looking economic costs. The modifier 

"actual" must be interpreted to include the economic cost of capital that is based on forward- 

looking costs. Economists have long made distinctions betwem accounting and actual or 

economic profits. Accounting profits are, of course, calculated as the difference between 
revenues and booked accounting costs. Economic profit, on the other hand, is the difference 
between the revenue a firm receives and the costs that it incurs. The costs that a company 

'' Currently. the Commission's 'TELRIC" pricing decisioxi is on appeal in the U.S Coun of Appeals for 
the Eighth Circuit. Regardless of the outcomic of this qrpcai, the Commission should continue to be 
guided by rhe same economic principles that underlie our rscommendation in this section. The appeal, 
if successfurl, will not in any way alter the fundamental economic suppon for our recommendation. 
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incurs, however, are ,not limited to those on the "books." They are all costs, including 

opportunity costs, All such costs are based on the ;actions of a fm, which include actual 

production activities. In deciding which activities to pursue, the f m  must account for the 

opportunity cost associated with their capital investment. Specifically, this opportunity cost is 

the return the owners of a f m  could make if their capital was invested elsewhere. This 3 an 
entirely forward-looking notion and has no relevance to the capital costs on a f m ' s  books.so 

Accounting costs, however, have little if any similarity to the actual or economic costs of a fm. 
Therefore, it is expected that actual or economic profits will differ from accounting profits. 

Actual or economic costs reflect a resource's nlarket value that is objective and reflects 

the cost of providing an incremental Unit of a good or service. In the case of capital investment, 

the replacement cost would be incuxred going forward. It is an important concept in that 

resources will not be allocated to their highest-valued uses if accounting costs are the basis upon 
which resources are deployed. 

Aside from the economic meaning of the term "actual," additional reasons exist to 

explain why one must conclude that actual, as defmedl in the statute, cannot be interpreted or 
limited strictly to embedded costs. Upon reading the statute, one is left to conclude that the term 
"actual" must encompass a much broader interpretation. The statute mandates that the FCC 
establish a just and reasonable rate. From this, one cannot conclude that rates must be based 

on historical embedded capital costs. To suggest such a course of action is tantamount to 

claiming that the just and reasonable standard can be met only by employing embedded costs, 

which clearly is not the case. Numerous agencies and courts have affmed the principle that 

the result, not the framework, determines whether a rate is just and reasonable.s1 

It is clear that the just and reasonable standard does not limit the ratemaking process to 

SO See Hal V b ,  Microeconomic AMLysis, Third Edition, p. 23, and Robm S. Pindyck and Daniel 
Rubcnfeld, Microeconomics, 1989, p. 270. 
See, for example, Fderal Power Commission v. Hope Natural Gar Co.. pp. 602, 605. In this decision 
the Suprrme Court declared that 'Under the statutory standard of 'just and reasonable' it is the result 
reached not the method employed which is conuolling." 
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historical embedded .costs. It is equally clear that the FCC has significant discretion in 

establishing rates. The current inquiry is evidence of this fact. One issue the FCC must address 

is how the cost of pole removai should be treated. In particular, the FCC must determine 

whether these costs should be removed from the accumulated depreciation account. Without 

regard to whether this is appropriate, the decision to include or exclude these costs will alter 

utilities’ embedded cost structures. If the FCC was forced to rely exclusively on embedded 

costs, this would not be an option open to debate. The FCC has also considered employing 

gross instead of net costs capital for ratemaking purposes. Again, if the FCC had no discretion 

and was forced to adhere strictly to a embedded cost concept, such options would not be 
available. However, the FCC does have discretion and should employ a capital cost concept 

consistent with the economic interpretarion of actual and the clear precedents already established 

in the Interconnection Order. The FCC, in the Local {Competition Order, has already enunciated 

why a forward-looking concept is importaut. The importanCe of employing replacement costs 

lies in the adverse consequences to economic efficiency that result if embedded, rather than 

forward-looking, costs are employed. 

B. me Consequences of Not Employing FonvarCl-Looking Capital for Poles and Conduits 
The consequences of not employing a forward-looking cost of capital as a means of 

calculating rates for pole attachments and conduit access can really be thought of as the flip side 

of doing so. That is, by not employing this proper concept of capital, the subsequent rate 
structure will: 

a 

a 

* 

Not emulate competitive market prices; 
Not efficiently allocate pole and conduit capacity; 

Not serve as a relevant barometer to trigger efficient entry and exit in the 
market; and 

Inappropriately subsidize or burden one party. 

1. Inability to Emulate ComDetitive Market Prices 
A utility’s historical costs have no relevance to current or prospective market conditions. 
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These costs do not reflect the cost structure faced by a competitive entrant. If used to establish 

a rate, the historical costs of a utility will not promote aliocative or productive efficiency. As 
previously mentioned, allocative efficiency is achieved through competitive prices in that goods 
and services are allocated to those who value them ithe highest. If a rate is based on historical 

costs that are far below replacement costs, the rate will fall far short of the competitive market 

equivalent price. As a result, the good or service is not allocated to those who value it the 

highest, but rather to the first entity in line for the favorable rate. Unfortunately, the f m  first 
in line is not necessarily the most efficient f m ,  which has long-term negative consequences. 
When rates are so far below their competitive market value, inefficient f m  are shielded from 
the competitive pressure of more efficient fms .  Society’s best interests are not served when 

inefficient f m  are shielded from competition. hi the present case, an inefficient cable or 
telecommunications company could acquire access to a utility’s pole or conduit at a below- 

market rate simply by being first in line and could do so at the expense of a more efficient 

company in that limited pole and conduit space is available. Ultimately, the inefficient cable or 

telecommunications company could go out of business, leaving an inoperable system. It might 

be prohibitively expensive to remove the inoperable system, thus preventing other cable or 

telecommunications companies from utilizing the pole or conduit space. In this case, the 

negative consequence arose because the resource was allocated neither to that f m  which valued 

it the highest nor to that fum with the most efficient system. 

2. Misallocation of Po le and Conduit Cauacity 

If resource prices do not equate to competitive levels, the resource will either be under- 

utilized or over-utilized. In the case where prices are set above competitive levels, the resource 

will be under-utilized. The value of the resource will be relatively more expensive than 
alternatives, thus leading consumers to direct their purchases to the lower-priced alternative. 

In the long run, a vast oversupply of the resource will develop as its demand drops. 

Conversely, if prices are set below competitive levels, consumers will be motivated to employ 
the resource at the expense of alternatives that are most likely more economically efficient. In 

the long IUII, the resource will be over-utilized and in excess demand as owners of the resource 

decrease investment. 
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In the (case of poles and conduits, the consequences are clear. If prices are below 

competitive levels, attachers will find poles and conduits the more attractive alternative. Pole 

and conduit capacity will be over-utilized relative to islternatives. The over-utilization has both 

short and long-run consequences. In the short run, the use of pole and conduit capacity will be 
distorted in that it will not be allocated to its highest-valued use. In the long run, this distortion 

will remain. However, in addition, the investment in alternatives will be thwarted. In pricing 

pole and conduit capacity below competitive levels, excess d e m d  will be created and with it 

excess supply in the alternatives to poles and conduits. As a result, investment in alternatives 

will be diminished, thus long-term growth will be hindered. Absent competitive market pricing, 

the industry will not develop efficiently. 

The development of alternatives to poles ancl conduits is important for two reasons. 

First, for a long-term viable market to develop, sufficient alternatives must exist. Lacking 

sufficient altematives, the FCC will fuad itself regulating rates and services for poles and 

conduits in perpetuity. As the number and quality of alternatives to poles and conduits decline 

due to hindered investment, the appropriateness of eimploying market-based pricing will fall. 

At the same time, the utilities will have no incentive to expand capacity on poles or conduits, 

thus leading to a long-term decline in these resources. Ultimately, the growth of the cable and 

telecommunications industry will be affected by both (developments. 

3. Inadeauatc Barometer for Entrv and Ex it 
In addition to acting as signals for efficient resource allocation, -competitive prices also 

serve as signals on which firms base their decisions to enter and exit a market. The issue of the 

signal value for entry and exit applies to entry by cable and telecommunications companies as 
well as entry by firms offering alternatives to utility poles and conduits. In deciding to enter 
a market, a cable or telecommunications company seeking access to a utility pole or conduit 

capacity will factor in the projected revenues and cost associated with serving a particular 

market. If price$; for pole or conduit capacity are below competitive levels, the costs associated 
with entering the market will necessarily be understated and, as such, make entry more 
attractive. If priced competitively, the cable or telecommunications company might have chosen 
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an alternative. As demand for alternatives declines, finns’ incentive to provide those alternatives 

will decline as well, and will be manifested as a decrease in market entry. 

4. Subsidies and Burdens from InaDDrop riate Pri- 

The preceding discussion focused primarily on the economic efficiency consequences that 

result when pale and conduit capacity is not priced at competitive levels. In addition to these 

consequences, it must be recognized that rates not based on forward-looking economic costs will 

necessarily subsidize one party to the negotiations at. the expense of the other. In the present 

case, if prices are below competitive levels, the electric utilities are providing a direct subsidy 

to the stockholders of the cable and telecommunications companies. 

When prices for regulated goods and services are not equal to competitive market prices, 

an economic rent is created. Loosely defined, economic rent is the difference between the 

market value of a good and the cost incurred by the owner in bringing it to market. In the 

present case, the economic rent is the difference between the market value of poles and conduit 

capacity and the established cost-based rate. In competitive markets, the owners of the resource 

generally enjoy any economic rent. 

The issue of economic rent arises frequently in regulated environments. For example, 

some natural gas pipelines in the Western United States are almost fully depreciated, resulting 
in a net book value of almost zero. As these are cost-based pipelines, the rates charged to their 

customers reflect little more than the variable operating costs incurred to run the pipeline. 

Although the rate for these pipelines might be minimal, their market value can be substantial. 

Thus, a sizable economic rent is created. As the pipeline customers pay the cost-based rate, 
they enjoy the economic rent associated with the pipeline. 

If rates for pole and conduit capacity are set fat below competitive market levels, a 

sizable rent will be created and will not be enjoyed b y  the owners of the assets. In short, the 
utilities will subsidize the stockholders of the cable and telecom.munications companies in an 
amount equivalent to the economic rent associated with the assets. As the electric utilities are 
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the owners of these .assets, they, not the stockholders of the cable and telecommunications 

companies, should enjoy the economic rent associated with the poles and conduits. 

As described in Section VI, the presence of PBR and the reality of electric industry 
restructuring provide a strong motivation for the electxic utilities to keep their distribution costs 

low. This is achieved, in part, by aggressively mauketing available capaciry on poles and 

conduits. The benefit from successfully marketing this capacity and keeping distribution costs 

low is shared both by the customers and stockholders of the electric utilities. Thus, to the extent 

that rates are significantly below market levels, both the utilities' stockholders and customers 
are, in effect, subsidizing the stockholders of cable and telecommunications companies. 

One might be tempted to argue that the utilities' stockholders and customers are not 

subsidizing the ,stockholders of the cable and telecommunications companies. Rather the subsidy 
is really a benefit to the customers of these companies who enjoy lower prices. This is an i11- 
founded argument. This argument implicitly assumes that the subsidy received by the cabIe and 

telecommunications companies is passed dollar-for-dollar through to their customers. There! is 

nothing to indicate that this is the case. These ;art not cost-of-service-based regulated 

companies. Thus, cost savings are not passed through to their customers doIIar-fordollar. As 
in any unregulated market, the 'incidence" of any cost savings or shifting wiil depend, in part, 

on the relative elasticities of demand and supply. For example, assuming the demand for cable 

services is relatively inelastic, one can assume that any cost savings wiIl be primarily retained 
by the cable company stockholders. One might also be tempted to argue that even if the 
customers of electric utiIities are subsidizing the cable and telecommunications customers, the= 

is little harm simply because they are likely one in the s i e  group. Again, this is an ill-founded 

argument. There is absolutely nothing to guarantee that the two groups of customers are even 
remotely related. 

In some cases, the benefit of the subsidy enjoyed by cable and telecommunications 
companies is even more direct than that just described. There is the possibility that the cable 
and telecommunications companies can generate direct benefits from the resell of poIe and 
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conduit capacity obtained from the electric utilities. For example, there have been instances in 

which a pole attacher has, without the consent of the utility, 'over-lashed" a new cable on an 

existing attachment and not compensated the utility. Clearly, the existing attacher derives a 

direct benefit whether the overlashed cable is ownecl by the company or is attached for the 

benefit of a third party. In the latter case, the existing attacher is "renting" his capacity on the 

pole and receiving revenue at a market-based price, but only paying a low, embedded cost rate. 

Aside from over-lashing, existing capacity holders also have the opportunity to resell any unused 
system capacity they might have. In fact, in the course of obtaining access to a utility's poles 

or conduits, an entity might find it advantageous to "over-build" its system with the express 

intent of reselling available capacity on its cable or fiber network. The motivation to over build 

is driven directly by the fact that the embedded cost irate for capacity does not reflect, and is 
quite lower, than the market price for capacity. If successful at reselling capacity, the cable and 

telecommunications companies effectively capture the! full economic rent associated with the 

capacity to the detriment of the utility's stockholders and customers. 

In this section the need for replacement costs versus embedded historical costs was 

discussed. In the 

absence of rates (calculated using replacement costs, significant distortionary costs will arise and 

the large cable and telecommunications companies will reap a substantial subsidy at the expense 

of utility customers. 

- The FCC has clearly embraced the former in the past and does so now. 
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Conclusion 

The 1996 Act was a sweeping endorsement of market-based solutions. The FCC, in its 

recent pricing decisions for ILECs, has embraced this theme and should do the same for pole 

attachments and conduit access. The findings of this report support such a position. This report 

has described the evolution of the cable and telecommunications industries and has outlined the 

relevant analytical criteria that should be considered ?when evaluating the appropriateness of a 

negotiated rate framework. A number of conclusions were drawn. First, the cable and 
telecommunications industries are mature and consist of well-established, financially strong 

companies that are capable of effectively negotiating <with electric utilities. Second, the poles 

and conduits owned by electric utilities cannot be considered as essential facilities as a myriad 

of alternatives are available to cable and telecommunications companies. In light of the 

alternatives available and the competitive posture of electric utilities vis-&vis cable and 
telecommunications companies, negotiated rates should be allowed. If negotiation is allowed to 

govern transactions between electric utilities and cable and telecommunications companies, the 

market distonions resulting from the use of inefficient embedded cost ratemaking will be 
eliminated. 

- 

If the FCC chooses not to pursue a negotiated market-based solution, a cost-based 

ratemaking formula that recognizes the fomard-looking replacement cost of invested capital 

should be employed. A rate structure employing forward-looking economic costs is entirely 
consistent with what the FCC has adopted for ILECs and can be expected to enhance economic 

efficiency. 
!u519\013\JlEEDREF1.W:I 

53 





- 
5 

PUBLISHER’S LETTER I 

this letter went to press, the Justice Department finally 
approved AT&T’s early 1999 acquisition of Mediaone, leaving 
it to the FCC to also approve-which it did on June 5. But 
the FCC said the deal could gal through only if AT&T chose 
one ,+ the iollowing three divestiture options by December, 
witl: , ~L.il; divestiture by May 19, 2001 : 

1 .  Sell Mediaone’s 25.5,’/0 interest in Time Warner 
Enterprises (about 2.1 5 mil. net-owned subscribers, 
by PKA estimates). 

2 .  Sell enough MediaOne subscribers to comply with 
the FCC’s rule that no MSO can own more than 30% 
of the nation’s estirnated 84 mil .  cable/DBS 
subscribers. According to the FCC, AT&T would have 
to sell 9.4 mil. subs. But i f  you count‘only net-owned 
subs, AT&T has a mere .22% market share. The FCC’s 
simplistic formula double- and triple-counts subs, 
including those over which AT&T has no influence. 
Divest the Liberty Media tracking stock. This seemed 
like the most logical (choice for AT&T, but i t  was 
uncertain at presstime i f  the FCC deadlines were in 
conflict with the tax laws that governed the original 
AT&T/Liberty merger. 

Meanwhile, the Consumers Union, Ivhich had lobbied 
I., .:<iin divestiture of the TVJE stake, was angered by the 
FCc 5 decision and threatened to sue the Commission and 
lobby Congress to remove thie FCC’s power to approve 
mergers. Ironically, the sooner AT&T could gain greater scale, 
the sooner it would be able to offer the public lower prices 
on bundled video, voice and data services. 

The Open Access issue that had plagued cable in the 
second halt of 1999 seemed to have been lanced when AOL- 
its main proponent-cut its deal, with TW to become an MSO 

But consumer advocates said Justice’s language in 
<.:+i-oving the MediaOne acquisition by AT&T opened up 
that pandora’s box again. Meanwhile, Open Access became 
a hot button in Europe, where regulators are wary of 
Microsoft’s investment in three of the four largest operators 
in that sector. 

3. 

On a fundamental level, cable MSOs have iared well 
despite the growth of competition and al l  the publicity i t  gets. 
The industry wound up 1999 with an estimated 67.3 mil. 
subs, up 1.8% over the prior year’s 66.1. Average monthly 
revenuehub was 545.42 and total industry revenue was 
$37 bil. That’s up trom S33.30/month and $23 bil. five years 
ago, when the FCC was cracking down on rates. 

Overbuilders have been attracted by cable‘s lofty position. 
They theorize that it‘s more sensible to build a subscriber for 
$2,500 than to buy one ior 5~5,000. But cable’s position is 
strengthened by its cash flow, i ts  vastly improved service 
record amd, in many markets, its first mover advantage in 
telephony, high-speed data and interactivity. MSOs are not 
the sitting ducks they were five years ago and $14 bil. in 
revenue lower. They’re not invulnerable, but where they have 
cleaned up their digital, programming and service act, they 
remain tough to beat. 

In the latest update o i  our 10-year projections, we see 
59 mil. digital set-top boxes in the field by 2010, with 
31 mil. cablephone subs and 25 mil. high-speed modem users 
as well as 72 mil. basic cable customers. That adds up to a 
$1 15 bil. revenue industry and per-home, per-month 
expenditure of $1 23. 

The facts and figures behind this analysis and these 
predictions is contained in the pages that follow, arranged 
for your constant reference in the year ahead by Executive 
Editor Sharon Armbrust, Managing Editors Michele D. A. 
Nizza and Angelica Martinez, Project Coordinator Tanya 
Miranda, Analyst Elaine Blaisdell-Taylor, Production Manager 
Sandie Uorthwick and a host of Kagan analysts and staffers 
who work hard to capture and create this valuable data. M y  
thanks go to them and to our many readers and clients for 
continuing to join us on our research journey. 

Sinc:erely, -. . 

U Sound complex? It is, and will get more so, as companies 
morph from ”operators” of certain services to ”providers” of 
JII services. As the 2Ks unfold, we will all come to learn 

! i  relative speeds for sale, availability and cost of 
. .dwidth, pricing per megabit, call packages, service 

bundles and-often-pure price competition. The spoils of 
the broadband wars are people’s eyes, ears and hands; the 
fight for them has just begun. 

Paul Kagsn 
. 

n C, 2000 Pacd Kacan Associates, Inc. All richts reserved. 
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L THE OPERATING MARKET I 

In 1Q 2000, cable operators stepped on the gas pedal 
for big sales of digital, hi:gh-speed access and telephony 
services aiter several years oi upgrades and momentum 
building. Many are reporting significant new RGUs (revenue 
generating units), and in most cases, at rates that exceed their 
own and investor expectations. . . Cox added 1 mil. new 
RGUs and increased its digital target irom 1 mil. to 1.25 mil. 
by year-end. 

For the year-ended December 1999, basic subs grew 
1.8% to 67.3 mil. and average revenue per basic cable 
subscriber increased 7.0% to $45.48. The industry‘s total 
revenue from all  operations rose 10.8% to 537.4 mil. But 
the real story i s  in the new services sector. Here are some 
highlights: 

High-speed-data revenue grew1 86.9% to 5482 mil. 
with 1.4 mil. custorners across the industry, up from 
600,000 a year ago. 
Digital service continues to blow away expectations. 
Industry wide, digital service revenue increased 
365.8% to $457 mil., up from 998.2 mil. a t  
December 1998. Digital subs increased to over 5.1 
mil. from just 1.4 mil. at year-end 1998. Digital is  
driving pay TV sales, which at some companies saw 
the first uptick in subscribers in several years. 
Residential telephony revenues increased 278.4% 
year-over-year, ending at $1 10 mil., up irom 529 mil. 
the year before. Anld, the expectations ior 2000 are 
high, even before IF’ telephony takes root. 

AT&T’s pending acquisitiion of MediaOne (now expected 
to close this summer) will likely involveAT&T selling ofimore 
subscribers to satify Justice Department objections. That, in 
turn, should jumpstart some telephony ventures between 
AT&T and other MSOs. tied to subscriber trades. 

AT&T’s telephony runrate is  ramping fast, but i t  has set a 
very high bar ior itself of 400.000-500,000 customers by 
December 2000. Its net adds climbed from 50 per day in 
December 1999 to 800 per day by mid May. But to get to 
400,000 subs, it has to almost double that rate for the rest of 
the year. Wail Street’s skepticism oi that execution shows up 
in AT&T’s stock price, $34.875 as of Mav 23,2000, Off 42.3’10 
from its 52-week high oi $61 .OO on March 29, 2000. News 
oi sagging results in the consumer long distance market has 
overshadowed the broadband progress. 

The company told investors on May 17 that it would meet 
its firiancial and operating targets ior the year. Its high-speed 
data and cablephone or advanced new service RGUs were 
up 310,000 in 1Q 2000, with installs at 1,500 per day in 
March and climbing rapidly. So iar, i ts announcement hasn’t 
helped the stock. . . Wall Street investors want T to show 
them the money. 

The downside oi cable’s successful rollout of new services 
has been a balky supply chain that could throw a wrench 
into rthe cable digital success story. As competition grows 
stronger by the day, an operator’s backlog can quickly become 
a competitor‘s customer. That’s why the global shortage of 
components ior set top boxes and cable modems has 
compounded the 2000 bear market for cable stocks. Despite 
the 1Q and 2Q shortage, vendors suggest they will ship 
double and triple last year’s numbers. And, MSOs have found 
market demand for their services that will soak up that supply 
and then some. Just give them the equipment. 

The Operating Market section of THE CABLE TV 
FlNANClAL DATABOOK provides projections for the cable 
industry, including digital video tiers, video-on-demand, 
high-speed Internet access, cable telephony and more. It 
also features cable-specific operating and balance sheet 
infornnation for the major MSOs. Rankings and directories 
for the largest MSOs and systems in the country are also 
included, as well as historical statistics on many cable 

: metrics-units, revenues for basic, pay, advertising and 
much more. 

0 2000 Paul Kagan Associates, Inc. AI/ rights reserved. 
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H I S T O R Y  OF CABLE TV SUBSCRIBERS AND REVENUES 
I 

I 

Avg. Avg. Avg. 
Avg. Basic Basic Avg. Avg. Monthly Monthly Total Pay Expanded 

0, Basic Mon. Basic Install Pav Mini-Pay Pay Mini-Pay Pay install Basic Misc. Total 10 

1 ,  
1 'JOU 

1965 
1970 
1975 
1976 
1977 
1978 
1979 
1 ')RO 
1 1  

i1*,; 

1984 
1985 
1986 
1987 
1988 
1989 
1990 
1991 
1 w 2  

1 . )  

1 'YJ5 
1996 
1997 
1998 
1999 

0.25 
0.75 
1 .50 
5.10 
9.80 

1 1 .oo 
12.30 
13.40 
15.00 
17.50 
21.10 
25.25  
29.43 
32.80 
35.44 
38.17 
41.16 
14.1 7 
47.50 
50.52 
52.57 
54.30 
56.22 
58.17 
60.90 
62.80 
64.13 
65.42 
66.66 

5.06 15 
5.00 45 
5.00 90 
5.50 337 
6.50 764 
6.45 851 
6.86 1.004 
7.13 1,117 
7.40 1,332 
7.69 1,615 
7.99 2,023 
8.30 2.515 
8.61 3.041 
8.98 3.531 
9.73 4.138 

10.67 4,887 
12.18 6,016 
13.86 7,346 
15.71 8,671 
16.78 10.174 
18.10 11,118 
19.08 12.433 
22.19 13,534 
21.62 15,170 
23.07 16,860 
24.31 18.395 
26.48 20,380 
27.81 21,831 
28.92 23,134 

J - 
- 9 

14 - 
61 - 
89 0.305 
49 0.724 
53 1.310 
J 2.166 
6 ;  4.511 
86 7.438 

111 12.297 
131 18.121 
144 23.605 
; I 5  27.609 
i 4 4  29.350 
i 5 3  30.450 
166 32.250 
;76 36.160 
190 39.957 
196 41.300 
190 40.703 
225  40.300 
2-10 41.850 
259 42.314 
7-1 33.051 
282 45.265 
294 46.229 
309 47.043 
322 17.780 

-- 

- 
- 
- 
- 

7.85 
7.71 
7.92 
8.01 
8.27 
8.62 
8.92 
9.30 
9.70 
9.96 

10.25 
10.3 1 
10.23 
10.17 
10.20 
10.30 
10.2; 
10.17 
9.1 1 
8.83 
8.54 
8.35 
8.29 
8.20 
8.28 

- - 
- - 
- - 
- - 
29 1 
67 1 

125 - 7 

237 3 
448 5 
769 8 

1,316 14 
2,022 19 
2,748 -- 
3,300 22 
3,610 21 
3,767 20  
3.959 -- 
4.41 3 27  
4,891 30 
5,105 27  
5,067 25 
4,976 85 
1.680 88 
4,623 92 
4,589 96 
4,773 9 7  
4,81 1 98 
4.806 100 
4,990 102 

7 7  

7 7  

- 
- 
- 
- 
- 
- 
- 
- 
- 
- 
21 
76 

168 
254 
299 
400 
376 
2 69 
2G5 
500 
705 

1,003 
1,570 

- 
- 
- 
- 
- 
- 
58 
70 
90 

130 
190 
2 69 
3 63 
483 
019 
7 2  : 

1.023 
1.286 
1.563 
1.826 
2,141 
2.300 
2.629 
3.224 
3.585 
1.230 
4,895 
5,897 
7,786 

20 
54 

104 
398 
883 
969 

1.241 
1,513 
1.942 
2.60'1 
3.675 
5,032 
6.485 
7.738 
8.83 1 
9.955 

1 1.562 
13.516 
15.609 
17.829 
19.545 
2 1.022 
22,741 
2 3,3 68 
25,401 
27,737 
30.478 
33.003 
3G.333 

- 
168.0 
94.2 

282.0 
122.1 

9.7 
28.2 
21.9 
28.3 
34.3 
40.9 
36.9 
28.9 
19.3 
14.1 
11.7 
16.1 
16.9 
15.5 
14.2 
9.6 
7.6 
8.2 
2.8 
8.7 
9.2 
9.9 
8.3 

10.1 

.W Revised. 
* Miscelhneous revenue includes the io//o\r.mg. tvith the beginning d i t e  in parenthesis: ad'tmcecl malo:,, f 1995). digital 19961. home .r/?oppin:,, I / 9 8 4 / ,  
xlvertising ( 1980). pay-per-view ( 198.41, equipment charges I 19771, high-speed access f 19961, resicIenti,il cahlephone f 19971 and new services 

"I95l. 
:inning with 199-1. basic and expanded basic rdtes and revenue conihined ,IS regul~fecl basic revenue. 

0 2000 Paul Kagan Associates, Inc. All rights reserved. 
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Ahead 
SciCare. 
Broadband Serves 

It's no secret that broadband success goes to those who 
rapidly deploy new services to consumers. Our SciCare 
Broadband Services professionals help broadband operators 
do everything from builds and upgrades to new application 
installations, launches anti post-launch support. We provide 
end-to-end solutions - th'en make them happen fast. Which, 
incidentally, gets our customers ahead of their competition. 

scientific .corn 

2000 P;rrd Kamn Accociates. Inc. A / /  rizhts reserved. 
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TOP CABLE SYSTEM OPERATORS AS OF DECEMBER 1999 

1 

3 
4 
5 
6 
7 
8 
9 
10 

7 

13 
14 
15 
16 
17 
18 
19 
20 
21 ,- 

-4 
25 
26 
27 

29 
30 
31 
32 
x 3  

28 

36 
3; 
38 
39 
40 
41 
42 
43 
44 .- ., 

> 
.- - 
48 
49 
30 
5 1  
52 
53  
54 

56 

- -  
3 3  

- -  

.rime Warner Cable ( I )  

AT&T BIS ( 2 )  
Comcast Cable Communications (3)  
Charter Communications 
cox Communications l j )  

MediaOne 16) 

Adelphia Communications 
Cablevision Systems 
Leniest Communications (9. e) 

Insight Commonications 
CableOne 
MediaCom, LLC ( Io1 
Bresnan Communications [11, 

Prime Cable ( I ? .  el 

Multimedia Cablevision (Cannett) 1 1 3 )  

Classic Cable 
Service Electric 
Ameritech Corporation (I4) 
RCN Corporation ( I 3  

Tele-Media Corporation 
Northland Communications 
Garden State Cablevision e’ 

Armstrong Group of Co. 
Susquehanna Cable 
Millennium Digital Media 
Galaxy Cablevision 
Prestige Cable (17.el 

Blade Communications 
Pencor Services (el 

US. Cable Corporation (.I 
Midcontinent Cable Co. 
CS Communications 
General Communications 
Wehco Video 
Peak Cablevision 1181 
R & A Management, LLC 
Knologv Holdings 
Schurz Communications 
Chambers Communications Corporation 1191 

Daniels 
James Cable 
NPC Cable le’ 
Cable Mgmt Assoc. ‘el 

USA htedia 
Moifat Communications 
Benchmark Communications 1:) 
Star Cable Assoc. m e) 
Pegasus Cable TV 
Joseph Cans Cable TV le1 

Catawba Services 
Eastern CT Cable 
Anderson Eliason Cable Group 
Massillon Cable 
CableAmerica 
Sunflower Cablevision 
Americable. Intl. 
Kew England Cablevision 

12,600.0 
11.400.0 
5,719.8 
5,458.3 
5,136.2 
4,993.0 
4,990.1 
3,492.1 
1,094.3 

929.7 
739.9 
700.0 
662.1 
545.8 
523.3 
356.0 
302.1 
300.0 
292.2 
266.0 
260.9 
211.9 
204.9 
187.4 
174.0 
166.6 
165.7 
160.9 
160.0 
141.0 
131.7 
118.6 
11 6.7 
114.9 
11 3.0 
96.8 
87.0 
86.3 
82.0 
72.1 
71.9 
69.8 
68.8 
64.6 
63.7 
59.0 
58.6 
55.1 
49.4 
48.0 
46.9 
46.7 
45.4 
45.0 
31.4 
29.0 
25.7 

12,348.0 
8.892.0 

0.0 
4,572.5 
4,634.0 

0.0 
1,259.6 
3,260.8 
1,137.0 

0.0 
0.0 
0.0 

582.6 
497.7 
410.9 

0.0 
0.0 
0.0 

213.3 
0.0 

246.0 
0.0 

68.5 
151.6 
169.1 

0.0 
156.9 
157.6 

0.0 
1 14.2 
21.6 

113.2 
102.7 
94.3 
52.1 
70.7 
82.7 
76.2 
0.0 

66.9 
0.0 

13.1 
19.0 
50.0 
58.6 
33.2 
42.0 
0.0 

46.4 
43.0 
45.7 

1.7 
30.4 
43.0 

6.9 
0.0 

24.2 

7,s 60.0 
9.576 0 
5,774.9 
2,733.5 
3,237.0 
4,392.0 
2.354.7 
7,715.2 

71 8.2 
755.0 
423.1 
587.0 
295.4 

439.4 
155.0 
89.3 
0.0 
0.0 

85.0 
76.3 

134.2 
80.9 
75.8 

108.1 
75.5 
85.0 
64.4 
70.ID 
64.1’3 
49.2 
50.7 
84.7 
39.7 
45.0 
45.9 
63.1 
50.0 
17.4 
36.3 
22.0 
24.2 
30.2 
20.4 
41.6 
3 5.3 
21.3 
11 _‘I 
19.3 
25.0 
17.0 
14.4 
14.6 
26.0 

3 .ii 
10.0 
11 .‘I 

386.9 

0.0 
4,309.2 

0.0 
125.0 
130.5 

0.0 
102.5 

0.0 
0.0 
0.0 
0.6 
0.0 

119.7 
34.6 
0.0 
0.0 
0.8 
0.0 
0.0 
0.0 

15.9 
0.0 
5.7 
0.0 
4.8 
0.0 
0.0 

168.8 
0.0 
0.0 
0.0 
0.0 
0.1 
0.0 

59.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.4 
3.2 
0.0 
4.4 
0.5 
0.0 
0.0 
0.0 

13.1 
0.0 
0.0 
0.0 
5.7 
0.0 
0.0 

2 1.300.0 
19,700.0 
9,522.0 

8.031.3 
8,560.0 
7,710.0 
5,200.1 
1,477.9 
1,511.6 
1,025.8 
1,008.0 

993.0 
1,074.9 

845.4 
605.0 
430.7 

1,000.0 
551.0 
357.1 
413.1 
305.5 

243.5 
297.7 
362.3 
226.0 
257.2 
175.0 
238.0 
2 10.4 
154.7 
174.0 
168.0 

147.4 
295.3 
102.9 
125.7 
90.6 

129.6 
90.8 

122.5 
99.5 
85.0 

103.3 
97.5 

60.0 
77.6 
57.9 

55.4 
96.0 
39.0 
68.0 
30.1 

8,866.0 

258.9 

i 82.6 

168.0 

82.7 

59.7 
57.9 
60.1 
61.6 
64.0 
58.3 
64.5 
67.2 
74.0 
61.5 
72.1 
69.4 
66.7 
50.8 
61.9 
58.8 
70.2 
30.0 
53.0 
74.5 
63.2 
69.3 
79.1 
77.0 
58.4 
46.0 
73.3 
62.6 
91.4 
59.2 
62.6 
76.7 
67.1 
68.4 
61.9 
65.7 
29.5 
83.8 
65.2 
79.6 
55.5 
76.9 
56.2 
64.9 
75.0 
57.1 
60.0 
32.8 
82.3 
61.9 
81.1 
56.4 
81.9 
46.9 
80.6 
42.6 
85.4 

60.0 
84.0 

101.0 
50.1 
63.0 
88.0 
47.2 

220.9 
65.6 
81.2 
57.2 
83.9 
44.6 
70.9 
84.0 
43.5 
29.6 

n/ a 
n/a 

31.9 
29.2 
63.4 
39.5 
40.5 
62.1 
45.3 
51.3 
40.0 
43.8 
45.4 
37.4 
42.8 
72.6 
34.6 
39.8 
47.4 
72.5 
58.0 
21.2 
50.3 
30.7 
34.6 
43.9 
31.6 
65.3 
59.9 
36.4 
20.2 
39.0 
52.0 
36.3 
30.8 
32.3 
57.8 
11.1 
34.5 
43.0 

35.5 
48.6 
60.6 
30.8 
40.3 
51.3 
30.4 

148.4 
48.6 
49.9 
41.2 
58.2 

36.0 
52.0 
25.6 
20.7 

n/a 
nla 

23.8 
18.5 
43.9 
31.3 
31.1 
36.3 

37.6 
25.0 
40.0 
26.9 
23.4 
32.8 
48.7 
23.6 
24.6 
31.1 
21.4 
43.6 
13.9 
40.1 
17.0 
26.6 
24.7 
20.5 
48.9 
34.2 
21.9 

6.6 
32.1 
32.2 
29.4 
17.4 
26.4 
27.1 

9.0 
14.7 
36.7 

29.8 

20.8 

- 

continued.. . 

~- 
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I 
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MSO OPERATING DATA PER SUBSCRIBER 

In this section of TH€ CABLE TV NNANCIAL DATABOOK, we break out the fundamental operating statistics for the cable divisions Of 12 
public companies. We halve gathered the data through a careful review of corporate annual reports and discussions with corporate 
executives. The iniormation is  arranged to provide easy analysis of the MSO’s revenue, cash ilow and debt, as well as comparisons of the data 
on a per-subscriber basis. 

The subscriber and financial data for each company refers only to net-owned subs and consolidated cable operating results. The data 
represents fiscal year 1999 operating results, unless otherwise noted. 

SUBSCRIBER DEBT ANALYSIS-1 999 
(Ranked by Cable Debt per Subscriber) 
I ~ _ _  

Total Floatine Fixed -----Cable- Fixed 
C a b i  Floating Rate De& Rate Cable DebV DebV Debt-to- Charge 

Company Debt Rate Debt As % Total Debt Basic Sub HP CF Ratio * Coverage 
($ mil.) (S mil.) ($ mil.) (9 6) (XI 

MediaCom 
Mediaone 
Adelphia 
Cablevision Systems 
Cox Communications 
Charter Communications 
Classic Communications 
insight Communications : 
Comcast 
Time Warner Cable 
Rogers Communications @ 

CableOne 

TOTALS 

1.139 
9.1 75 
8.447 
5.228 
6.376 
8,936 

525 
471 

4,735 
10,156 
1,311 

12 

56,511 

814 
1,740 
2,323 

10 
515 

4,791 
265 
471 

1,365 
2.856 

0 
0 

15,150 

71 
19 
28 
0 
8 

54 
51 

100 
29 
28 
0 
0 

27 

325 
7,435 
6,124 
5.218 
5.861 
4,145 

260 
0 

3,370 
7,300 
1,311 

12 

41,361 

~~ 

3,188 
1,853 
1,707 
1,690 
1,661 
1,469 
1,276 
1,118 

833 
806 
586 

16 

996 

2.165 
1,072 
1,094 
1.135 

794 
907 
743 
708 
497 
493 
466 

12 

599 

17 
9 
7 
6 
8 
6 
7 
5 
3 
4 
3 
0 

5 

3 
2 
7 

7 

3 
1 

nlr 

2 

i FREE CASH FLOW ANALYSIS-FISCAL 1999 i 
(Ranked by Free Cash Flow) 

-0 common .** Free 
Company CF Expenditures Expense Dividends ** Taxes Dividends CF ----------.---------- (S mil.)--- I -__-I_ 

Cable Capital ** Interest ** Preferred 

Charter Communications 
Comcast 
CabieOne 
Adelphia 
Classic Communications 
MediKom 
Cablevision Systems 
Time Warner Cable 
Insight Communications 
Rogers Communications @ 

Cox Communicarions 
MediaOne 

1.424.8 
1,409.0 

140.2 
1,145.2 

77.6 
67.9 

807.1 
2.466.0 

89.8 
390.6 
811.5 

1.052.0 

741.5 
773.8 
62.6 

366.0 
32.4 
86.7 

414.0 
1,600.0 

113.7 
413.5 

1,154.5 . 
1,960.0 

477.0 
353.0 

0 .o 
700.0 
40.8 
37.8 

465.7 
818.0 
50.4 

257.5 
305.7 
41 7.6 

0.0 
0.0 
1 .o 

42.0 
0.0 
0.0 
0.0 
0.0 
0.0 
9.3 
0.0 

51.8 

- ~~ 

1 .o 
75.8 
22.7 
0.0 
0.0 
0.0 
0.0 

150.0 
31.6 
0.0 

262.4 
0.0 

TOTALS 9,881.8 7,718.7 3,924.31 104.0 543.5 

Note: With the exception ofcable One, Rogers and Time Warner, data is Pro Forma. 

* Fixed charge is cash flow divided by 1999 required principal payment plus intere.st expense expressed as a ratio. 

n/r = not relevant. 

Excludes the Kentucky and Columbus System. 

* In Canadian Funds. 

** Pro-rata share oi consolidated totals used where company has multiple business units with no breakouts. 

*.* Calculated: CF minus Interw Expense minus PFD Dividends minus Capital Expenditures. 

0 2000 Paul Kagan Associates, Inc. AI1 rights resewed. 

0.0 
6.8 
8.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

14.7 

204.5 
199.6 
46.0 
37.2 
4.4 

(56.6) 
(72.5) 

(102.0) 
(106.0) 
(289.6) 
(91 1.2) 

(1,377.4) 

(2,423.5) 

0 2000 Paul Kagan Associates, Int. All rights resewed. 
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SUBSCRIBER TOT,ALS 
(Ranked by 1999 Basic S u b s c r i b e r s )  

----_ Basic Subs----- --Digiital Subs---- HSDSub __I___ Homes 
company Begin End Avenge Begin End Average Begin End Average Passed 

___I-_ (OOO)-- _I --- -__^_-I- 

- ivarner Cable 
Broadband 

c ,  ,.liter Communications 
Comcast 
Mediaone 
Adelphia 
cox Communications 
Cablevision Systems 
Rogers @ 

CableOne 
Insight Communications ' 
Classic Communications 
htediaCom 

\LS 

12.600 
1 1.332 
6,033 
5,643 
4,91 1 
4.!308 
3.:754 
3.053 
2.237 

;733 
423 
410 
354 

56J90 

12,600 
11,400 

5,720 
4,993 
4,990 
3,923 
3,135 
2,236 

740 
41 9 
414 
361 

57,069 

6.1 38 

12.600 
1 1,366 
6.085 
5.681 
4.952 
4.949 
3.838 
3.094 
2,237 

736 
42 1 
41 2 
357 

56,730 

0 
939 

0 
81 

5 
42 
75 

48 1 
0 
0 
1 
1 
0 

1,626 

430 
1 ,e800 

155 
515 
56 

2 34 
351 
5 94 
41 
0 

25 
4 
5 

4.21 1 

215 
1.370 
78 

298 
31 

138 
213 
538 
21 
0 

13 
3 
3 

2,918 

180 ' 

29 
5 

54 
84 
15 
67 
11 
54 
0 
0 
0 
0 

500 

550 
20; 

66 
142 
220 

37 
187 
52 . 

186 
0 

0 
1 

1,650 

7 

365 20,600 
118 19,700 
35 9.853 
98 9.522 

152 8,560 

1 2 i  8.03 1 
32 4.606 

120 2.812 
0 1.026 
1 665 
0 TO7 
0 526 

1,075 94,330 

26 7.i23 

SUBSCRIBER PENETRATION A N D  D O L L A R  VALUES 
(Ranked by Average Monthly Cash Flow per Subscriber) 

1999 11 999 
Basic Rev./Avg. Avg. CF./Avg. Avg. 

CF 
Company '/e of HP Sub RevJSub Sub CF/Sub Revenue EBITDA Margin 

Subs as Basic Monthly basic Monthly I__-___ Cable ----_ 
($1 (9 6) ($) ($ mil.)----- (XI 

L.4uievision Systems 
Comcasr 
Charter Communications 
Adelphia 
Insigh! Communications 
MediaOne 
Cox Communications 
Time Warner Cable 
AT&T Broadband 
CableOne 
MediaCom 
r '  ' .4c Communications 

, j  Communications * 

68.1 
60.1 
62.3 
64.6 
63.0 
58.3 
48.8 
61.2 
57.9 
72.1 
68.6 
58.5 
79.5 

61 5.2 
543.1 
480.8 
468.6 
455.7 
5 19.4 
552.4 
426.5 
484.5 
456.6 
428.0 
440.4 
462.1 

51.26 
45.26 
40.06 
39.05 
37.97 
43.28 
46.03 
35.54 
40.38 
38.05 
35.67 
36.70 
38.51 

TOTALS 60.5 488.3 40.69 

Note: With the exception of Cable One, Rogers and Time Warner, data is Pro Forma. 

' Excludes rhe Kentucky and Columbus System. 

In Canadian Funds. 

260.8 
248.0 
234.1 
231.4 
213.1 
212.4 
211.4 
195.7 
191.4 
190.5 
190.1 
188.6 
174.6 

212.5 

21.74 
20.67 
19.51 
19.28 
17.76 
17.70 
17.62 
16.31 
15.95 
15.87 
15.04 
15.71 
14.55 

17.71 

1,903.5 
3.085.3 
2.925.7 
2.31 9.3 

191.9 
2,572.0 
2,120.3 
5,374.0 
5.507.0 

336.3 
152.9 
181.3 

1.033.7 

27,703.1 

80i.1 
1.409.0 
1.424.8 
1,145.2 

89.8 
1.052.0 

811.5 
2.466.0 
2,175.0 

140.2 
67.9 
77.6 

390.6 

12.056.8 

42.4 
45.7 
48.7 
49.4 
46.8 
40.9 
38.3 
45.9 
39.5 
41.7 
44.4 
42.8 
37.8 

43.5 

0 2000 Paul Kagan Associates, /ne. estimares. All rights reserved. 
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21ST CENTURY MEDIA AND TE1ECC)MMUNlCATlONS COMPETITION 

21 st Century Competition took on a whole new meaning 
on January 10,2000 when AOL andTime Warner announced 
a $1 66 bil. merger, taking the telecommunications industry 
by surprise and opening up a Pandora's box of speculation 
about what their marriage would mean for cable companies, 
ISPs, and the convergence of all the other ancillary businesses 
both bring to the table. 
. Here's how big the story is. Cable's two largest 
companies-Time Wairner and TCI-have been grabbed by 
behemoths in the online and telephone business which now 
have combined market caps of nearly $500 bil. It's a giant 
grab for household reach. . .AOL is  the biggest subscriber 
company in the broadband business (24.5 mil.) but "passes" 
only 57 mil. households (with PCs). It wants Time Warner's 
and other cable's passings to switch its audience to high- 
speed connectivity, not to mention the content play and its 
own IP telephony designs. 

AT&T wants cable passings for local, long-distance and 
wireless phone potential, data services, plus video play. 
AT&T's first telephony joint venture to come to fruition was 
announced March 16 with Insight. It may set a standard for 
mid-range MSO affiliations. 

But the biggest coup for both of cable's newcomer 
leaders-AT&T and AOL-will be a resolution between them 
for capitalizing on data and telephony in tandem. We expect 
to see a growing array of mixed media marriages as old and 
new competitors with fiber, DSL, satellite and wireless bases 
race to harness as many distribution channels as possible. 

Terms of the fist telephony JV call for Insight to give up 
an estimated one-third share of gross telephony revenue to 
AT&T-but earn a mulch higher profit margin-and cut its 
exposure to CapEx by !SO%. 

The MSO will bill its customers and pass the revenue 
through to AT&T, whic:h, in turn, will pay Insight for each 
line, each install and each service call. The partners will 
split the upside 50-50. We'll likely see more of these types 
of deals as operators expand farther and farther beyond their 
core expertise and AT&T pushes to extend i t s  local 
play nationwide. 

The proliferation of digital video, high-speed data and 
telephony has irrevocably changed the cable landscape, 
transforming the one-way video business into a multi-service 
two-way broadband pipe. Our year-end survey of operators 
found 17 major MSOs which have launched or plan to launch 
digital service in 2000. Those reporting year-end 199.7 
numbers had more than 3.5 mil. digital subscribers. 
representing almost 70% of the 5 mil.+ digital tier subs 
at December 1999. 

High-speed data customers refuse to go back to dial-up 
after trying the super fast service cable modems provide. 
Ops are launching the service across the US. as quickly as 
they can install the equipment. The 21 operators responding 
to our survey have launched in 61 2 communities across the 
US. and serve more than 1.4 mil. subscribers. We estimat 
HSD subs will hit 3.6 mil. by YE 2000. 

Telephony deployments are moving along more slowly, 
with only seven MSOs reporting residential service offerings 
(4 have commercial deployments). System homes passed 
for the seven totaled 5.1 mil. But operators are ramping up 
coverage alongside the data rollouts, and the industry will 
be racing towards the one mil. cablephone customer 
benchmark by year end 2000, promising a full head of steam 
heading into 2001. Meanwhile, digital video and high-speet ' 
data gains are ahead of schedule. We are projecting over 
11 mil. digital tier subs and 3.6 mil. HSD subs by the end of 
this year. 

The 21 st Century Competition section of THE CABLE TV 
FINANCIAL DATABOOK identifies the spots where 
competition is  heating up first. It shows how cable companies 
'are consolidating to compete on new fronts. It includes 
information on cable deployments of digital video, cable 
(and DSL high-speed-data initiatives and cable business an(' 
]residential phone markets. It also lists cable franchises 
awarded to competitors and subscriber statistics for DBS. -. . 

0 2000 Paul Kagan  associate^, Inc. All rights reserved. 
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TELEPHONY DEPLOYMENTS BY CABLE OPERATORS 
(Commercial Deployments) 

Total 
Buildings Route 

c o m p w  Connected Miles Launched 

A<. , :3 

Cablevision 

cox 

Time Warner 

2,194 16,060 Albany, CA 
Albany, N Y  
Albuquerque, N M  
Allentown, PA 
Atlanta, CA 
Augusta, CA 
Austin, TX 
Baltimore, MD 
Baton Rouge, LA 
Bethlehem, PA 
Birmingham, AL 
Boise, ID 
Boston, MA 
Buffalo, N Y  
Charleston, SC 
Charlotte, NC 
Charlottesville, VA 
Chattanooga, TN 
Cheyenne, WY 
Chicago, IL 
Cincinnati, O H  
Cleveland, OH 
Columbia, SC 
Columbus, OH 
Coudenport, PA 
Dallas, TX 
Denver, CO 
Des Moines, IA 
Detroit, MI 
Easton, PA 
Erie, PA 
Fort Wayne, IN 
Fort Worth, TX 
Fresno, CA 
Greensboro, NC 
Harrisburg, PA 
Hartford, CT 
Houston, TX 

314 81 7 Long Island, N Y  . 

1,513 n/a Hampton Roads, VA 
Hartford, CT 
New Orleans, LA 

n/a nla Albany, N Y  
Austin, TX 
Binghamton, N Y  
Charlotte, NC 
Cincinnati, OH 
Columbus, OH 
Dallas, TX 
Greensboro, NC 
Honolulu, HI 
Houston, TX 

Huntsville, AL 
Indianapolis, IN 
Jackson, MS 
Jacksonville, FL 
Kansas City, MO 
Knoxville, TN 
Las Vegas, NV 
Lexington, KY 
Lincoln, NE 
Little Rock, AK 
Long Island, N Y  
Los Angeles, CA 
Louisville, KY 
MadisodMilwaukee, WI 
Memphis, TN 
Mobile, AL 
Modesto, CA 
Monroe, LA 
Montgomery, AL 
Montreal, Canada 
Nashville, TN 
New Jersey 
New Orleans, LA 
New York, N Y  
Norfolk, VA 
Oklahoma City, OK 
Omaha, NE 
Orlando, FL 
Pensacola, FL 
Peoria, IL 
Philadelphia, PA 
Phoenix, AZ 
Pittsburgh, PA 
Portland, ME 
Portland, OR 
Providence, R I  
Raleigh, NC 
Reading, PA 5.  

Oklahoma City, OK 
Omaha, NE 
Orange County, CA 

Indianapolis, IN 
Jersey City, NJ 
Manhattan, N Y  
Memphis, TN 
Milwaukee, WI 
Orlando, FL 
Raleigh, NC 
Rochester, NY 
San Antonio, TX 
San Diego, CA 
Tampa, FL 

Reno, NV 
Richmond, VA 
Roanoke, VA 
Sacramento, CA 
Salem, OR 
Salt Lake City, UT 
San Antonio, TX 
San Diego, CA 
San Francisco, CA 
San Jose, CA 
Santa Fe, N M  
Savannah, CA 
ScrantoWilkes Barre, PA 
Seattle, WA 
Shreveport, LA 
South Bend, IN 
South Florida 
Springfield, IL 
Springfield, MO 
St. Louis, MO 
State College, PA 
Syracuse, N Y  
Tallahassee, FL 
Tampa, FL 
Topeka, KS 
Tri-City Area, TN 
Tucson, AZ 
Tulsa, OK 
UticdRome, N Y  
Vermont 
Washington Metro, DC 
Wichita, KS 
Wilmington, DE 
Winston-Salem, NC 
York, PA 
Yuma, AZ 

Pensacola, FL 
Phoenix, AZ 
San Diego, CA 

o/a - not available. 

0 2000 Paul Kagan Associates, Inc. All rights reserved. 
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U.S. DBS SUBSCRIBER STATS I 

- 1997- ----199- 1999--- 
03/31 06/30 09/30 12131 03/31 06/30 09/30 12/31 - 03/31 06/30 09/30 12/31 

subs 
DIRECTV (000) 2,465 2,639 2,892 3,301 3,528 3,755 4.058 4,458 4,762 5,296 5,923 6,679 
PRIMESTAR (000) 1,661 1,747 1,809 1,946 2,079 2,117 2,166 2,296 2,359 2,183 1,707 1.364 
EchoStar (000) 480 590 820 1,040 1,202 1,382 1,609 1,940 2,265 2,597 2,972 3,410 
Other (000) 92 100 87 99 103 104 116 126 136 0 0 0 
Total (000) 4,698 5,076 5,608 6,386 6,912 7,358 7.949 8,820 9,523 10,076 10,602 11,453 
USSB * (000) 1,378 1,455 1,584 1,740 1,799 1,842 1,929 2,028 2,192 0 0 0 

Market Share 
DIRECTV (Yo) 52.5 52.0 51.6 51.7 51.0 51.0 51.1 50.5 50.0 52.6 55.9 58.3 
PRIMESTAIUDIRECTV& (%) 35.4 34.4 32.3 30.5 30.1 28.8 27.2 26.0 24.8 21.7 16.1 11.9 
Total DIRECTV Shares & (YO) 52.5 52.0 51.6 51.7 51.0 51.0 51.1 50.5 50.0 74.2 72.0 70.2 
EchoStar (%) 10.2 11.6 14.6 16.3 17.4 18.8 20.2 22.0 23.8 25.8 28.0 29.8 
Other (Yo) 2.0 2.0 1.6 1.6 1.5 1.4 1.5 1.4 1.4 n/a n/a n/a 

Net Adds 
DIRECN (000) 165 174 253 409 ' 227 227 303 400 304 389 627 756 
PRIMESTAWDIRECN" (000) 97 86 62 137 133 38 49 130 63 (176) (476) (343) 
EchoStar l(000) 130 110 230 220 162 180 227 331 325 332 375 438 
Other * (000) 12 8 (13) 12 4 1 12 10 11 4 d a  n/a 
Total ([OQQ) 404 378 532 778 526 446 591 871 703 549 526 851 
USSB (000) 158 77 129 156 70 43 87 99 164 45 n/a n/a 

Share of Net Adds 
DIRECTV (%) 40.8 46.0 47.6 52.6 43.2 50.9 51.3 45.9 43.2 70.9 119.2 88.8 
PRIMESTAR/DIRECTV * (Oh)  24.0 22.8 11.7 17.6 25.3 8.5 8.3 14.9 9.0 (32.1) (90.5) (40.3) 
EchoStar (Yo) 32.2 29.1 43.2 28.3 30.8 40.4 38.4 38.0 46.2 60.5 71.3 51.5 
Other (Yo) 3.0 2.1 (2.4) 1.5 0.8 0.2 2.0 1.1 1.5 0.7 n/a &a 

Seasonal Stak Net Adds in Quarter as a YO of Net Adds for Calendar Year 
DlRECN (YO) 16.5 17.4 25.3 40.9 19.6 19.6 26.2 34.6 14.6 18.7 30.2 36.4 
PRIMESTAR (%I 25.4 22.5 16.2 35.9 38.0 10.9 14.0 37.1 6.8 n/a n/a n/a 
Echostar ('10) 18.8 15.9 33.3 31.9 18.0 20.0 25.2 36.8 22.1 22.6 25.5 29.8 
USSB * (%) 30.4 14.8 24.8 30.0 23.4 14.4 29.1 33.1 78.5 21.5 d a  n/a 
Industry ('10) 19.3 18.1 25.4 37.2 21.6 18.3 24.3 35.8 26.7 20.9 20.0 32.4 

Notes: US. subscribers only. All DBS operators serve commercial accounts, but reporting differs. DIRECN and PRIMESTAR subscribers include 
commercial accounts; EchoSitar and USSB subscribers do not. 

A small percentage of Digital Satellite System IDSS) consumer households subscribing to USSB but not DIRECTV. 

Total paying USSB consumw households (including those taking DIRECTV). 

6 Medium power subcribers. DIRECTV completed its purchase of PRIMESTAR's medium power service on 04/29/99. The subscribers will gradually be 
transitioned over to DIRECWs high power service. 

** Excludes USSB conversion:;. 

n/a = not applicable. 

0 2000 Paul Kagan Associates, Inc. estimates and analysis of industry data. AI1 rights reserved. 
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The Kagan Cable MSO average out-performed the S&P 
500 for the third straight year in 1999, with a total gain of 
53.5% vs. the S&P‘s 19.5% increase. Our cable average 
performed half as well as last year, but given the fact it was 
up 100% in 1998 and 91 O/O in 1997, it’s not surprising the 
gro lost a little steam. 

Atter two solid years of huge acquisitions, cable operators 
are now focused on putting into action their on-paper business 
plans. Wall Street i s  focused on earnings and results. . . 
anxious for long promised revenue and cash flow returns to 
finally be realized as new services are launched. 

As the chart on page 98 shows, cable MSO shares lost 
their upward momentum in early 2000, while DBS shares 
havecontinued to soar to record heights and the S&P muddled 
al( %.vithout much movement. Familiar threats are affecting 
stoLhs-regulatory issues, DBS, fiber overbuilders-with an 
overlay of interest rate malaise and profit-takers thrown into 
the mix. 

A number of factors have converged to accelerate the 
downward slide for both new cable IPO stocks and veteran 
public companies: 

Negative overall market conditions, especially 
interest-rate concerns and inflation concerns; 

* The AT&T phenomerion: The overhang of the 
MediaOne deal, execution and integration concerns 
and its pummeled long distance business have put a 
pall over the entire group; and 
Competition from DBS, DSL, broadcasters, fiber 
overbuilders, fixed wireless and others. 

As usual in a bear market, the fine execution by almost 
every cable company in adding basic subscribers in the face 
of increasing competition and simply blowing away their 
t7r.rnts for digital, high speed data and even telephony for 
t . leaders in that field (Cox, Cablevision) has simply been 
ignored. Instead, it has been the bear’s day, with cable stock 
group dropping a startling 34% from the January 21 all-time 
high, leaving our MSO Average down 28% for the year 
through May 22. 

Operators must now be experts at not only providing 
advanced cable services, but also telephone and Internet 
services-while many are still integrating millions of new 
subscribers from recent acquisitions. And, they are hitting 
on all cylinders. Still, those investors looking to AT&T for 
guidance have been disappointed that its integration and 
conversion issues aren’t easily resolved and some revenue 
streams may be further out than originally promised. 

Cable operators reported high and accelerating take rates 
on new services during 1 Q 2000, held back only by a shortage 
of cable modems and set top boxes. If this were sti l l  a bull 
market, the created backlog would be lauded as a high-class 
problem. But it will push some gains into 2001, and that is  
making investors nervous. 

During the year, three new lPOs launched beginning with 
Insight in July, Charter in November, Classic in December.. . 
MediaCiom priced in February 2000. Under the same scrutiny 
as other cable operators and marred by the threat of 
competition, the new issues have had a rough year, with all 
priced well below their IPO prices. 

Classic has taken the hardest hit, down 71% to 7.25 on 
May 17 from its December IPO price of $25. MediaCom has 
also hit !he skids, down 41.8% from its February IPO price of 
$1 9 to 1 1.06 on May 17, but up from bottoming at $7.63 on 
April 18. Insight and Charter have also plummeted, losing 
41.8% and 32.6% off their respective IPO prices. 

The downturn in cable stocks has created some 
resoundiing bargains. But with interest rates sti l l  headed north 
at mid-year 2000, the MSOs may continue to do better on 
Main Street than on Wall Street. All the more time for value 
hunters 10 average into broadband equities at bargain prices. 

The Public Market Section of THE CABLE TV FINANCIAL 
DATABOOK provides a historical review of cable stock 
performance, various profile annual stock performance for 
operators and suppliers, including specific data points like 
current assets, liabilities and long-term debt. The section also 
includes a table breaking out institutionally held stock. In 
addition, this sections provides a detailed analysis of financial 
data for the 60 public operators and suppliers; including 
presentations of the following data: income statement, 
operatirig margins, profits and dividends, returns on 
investment, five-year revenue and net income, balance sheet 
information and plant and asset info. 

~ 

@ 2000 Paul Kagan Associates, Inc. All rights reserved. 
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Despite interest rate uncertainties and market 
fluctuations, cable operators didn't have any trouble raising 
capital in 1999. In fact, they t,apped the markets for record 
levels of debt and equity, as investors clamored to get a 
r Yce of the action promised by up-and-coming new-service 
Icvenue streams. 

In 1999, cable companies raised more than two times 
the capital of 1998. And, for the first time in the 50-plus- 
year history of the industry, new equity sales matched public 
debt issues almost dollar for dollar-$1 3 bil. of new equity 
vs. $1 6 bil. of new public debt (net of $4 bil. of redemptions). 

While there's probably never been a year of total financial 
bliss for the cable industry, 1999 came as close as it gets. 
"nt only did it have the largest mergers and acquisitions 
- ~ r  in history, cable ops finanlced their way into our record 

books with ease and recapitalized themselves into much more 
lightly leveraged companies at the same time. 

Bank financing totaled a record $37 bil. in 1999 with 
88% or $33 bil. of the total supporting acquisitions. New 
equity totaled $13.0 bil., cruljhing all previous years and 
illustrating investor appetite for cable paper. New public 
debt also surpassed all previous years with $20.2 bil. of new 
debt issued before redemptions. 

Not surprisingly, the busiest cable system buyers were 
also the most visible companies in Kagan's 1999 Cable 
Industry Financing Record. AT&T topped the list, completing 
four public bond offerings and two bank facilities totaling 
$34.5 bil. In addition, the company sold 100 mil. preferred 
shares to Microsoft raising an additional $5 bil. 

Charter came in second with three public bond offerings 
and three separate bank facilities totaling $8.6 bil. Continuing 
in grand style it hit the markets in November, pricing one of 

: largest lPOs in history to raise $3.7 bil. to fund i t s  
acquisitions and network build-out. 

Insight and Classic both made their public equity debuts 
in 1999, raising $648 mil. and $181 mil., respectively. 
MediaCom was the last of the new public equity, pricing i ts 
IPO on February 4, 2000 at $1'9 to raise $380 mil. 

Cable may have represented just a small minority of the 
total IPO bucket of 544 companies raising $69.1 bil., 
according to Thomson Financial Securities Data, but the 
arrival of four new public cable companies in a matter of 
months marked a changing of the guard in cable. 

Century, Jones, TCI, Mediaone, TCA and Media General 
have already left or will soon disappear off the quote screen 
as they are folded into the operations of new mega-operators 
who are blazing a broadband trail into the next century. 

Cable companies have now morphed into two-way 
broadband behemoths, and with newfound size and scale, 
their ability to raise capital at more favorable rates has 
improved. 

Operators have a diminishing amount of build-out work 
ahead, and they are already realizing meaningful revenues 
from those services they spent so lavishly to 
deploy. Now players on a broadband playing field that 
welcomies new technology competitors every day-the light 
at the end of the spending tunnel-may not be quite as close 
as forec:ast. 

But the big difference now is that most spending will be 
success-based, matched by a new revenue generating 
subscription in each case. And the capital markets 
should lbe very willing to support accelerated spending that 
preserves and expands cable's market share in a fiercely 
competitive environment. 

Cable operators were debt burdened with nearly $90 bil. 
total debt at December 1999 that may go up for one more 
year beifore it heads downhill. Longtime cable investors are 
salivating at the prospect of that day when cable ops will be 
looking more closely at where to spend free cash flow than 
at where to raise more growth capital. 

The Money Market Section of THE CABLE TVNNANCIAL 
DATABOOK features an exclusive survey of cable lenders 
ranked by their loans out to MSOs at December 31 , 1999. 
The section also contains-'a complete directory of cable 
industry lenders including contact names, phone numbers 
and loans out to assorted media sectors plus directories for 
underwriters and venture capitalists. 

0 2000 Paul Kaqan Associates, Inc. All rights reserved. 
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Just when we thought cable deals couldn’t get any bigger, 

an alliance that surprised even top executives of the 
companies involved took the cable industry by storm. AOL 
and Time Warner announced on January 10, 2000 a 
$50.7 bil. ($6,498/sub) deal for cable assets ($1 66 bil. total) 
that is much bigger than the sum of its parts. 

It’s a transaction that ushers in the new age convergence 
of the broadband and internet platforms for delivery of all 
manner of content and application offerings. Challenging 
the old landscape of the cable industry, it also placed at center 
stage one of the most pressing issues of the year, forced- 
access to cable pipes for competing ISPs. On this page last 
year, we wrote, ”AOL i s  lobbying in Washington for access to 
the cable broadband plant at the same time that it is cutting 
deals with Bell Atlantic, SBC and other regional Bells to offer 
its 18 mil. customer base high-speed connectivity via DSL 
(digital subscriber lines).” 

No one expected its next alliance would be with i ts  
perceived rival-the cable industry-and with the largest 
operator to boot. AOL and Time Warner now claim they will 
open the cable network to outsiders. But details of how that 
i s  done-financially and technically-are s t i l l  to be 
hammered out. And, AOL and Time Warner have become 
the new favorite target, displacing AT&T in that role, as 
competitors attack the mer,ger in hopes of winning 
concessions that will forward their strategic positioning. 

Leading up to that huge deal, several 1999 milestones 
were record-makers in their owin right: 

Charter completed a $3.6 bil. three-part high-yield 
debt offering in March--the largest in cable history 
and the third largest across all industries; 
Charter followed up with a $3.7 bil. IPO in  
November-the largest in cable history and the fourth 
largest ever across all industries; 
Cox paid the highest VPS we had ever recorded 
April 22, 1999 when1 i t  anted up $5,385/sub 
($1.4 bil.) to acquire Media General’s 260,000 subs; 
23 of the top 50 MSOs exited the industry, whittling 
Kagan’s Top 100 MSOs (down to just 75; and 
Total value, average L’PS and CFx for all cable 
transactions in 1999 soared to $76.1 bil, $3,877 and 
16.2x, respectively, surp,assing all other years, for the 
second year in a row. 

For the year, 93 deals were announced/completed 
covering 19.6 mil. subs (29% of total subs) with an average 

- sub per sale of 21 0,938. The deih increased slightly in size 
over 1999, but the theme remained the same: build bulk, 
economies of scale and continue! to cluster. Operators have 
made huge strides with these goals in view. 

Charter was, by far, the most active buyer of the year, 
pursuing an acquisition strategy that would provide the bulk, 
as well as the premier outlets to deploy its wired-world 
strategy. The company announced 13 deals totaling $1 7 bil., 
taking out some of the biggest names in cable, including 
Bresnan, Falcon, Rifkin, lntermedia and Renaissance. 

It also announced a swap with AT&T that bolsters its 
presence in the southeast and offloads several outlying, non- 
strategic systems in a variety of states. 

AT8-T was the other big buyer of the year, announcing 
three acquisitions totaling $25.5 bil. After completing its 
acquisition of TCI in early 1999, it boldly outbid Comcast for 
Mediaone, paying $23 bil. in cash and a voting stock to 
acquire one of the crowned jewels of the cable industry. - 

The deal, expected to close in mid-2000 after a myriad 
of reguliatory hurdles, will bring the company‘s subscriber 
total to 16.1 mil. and present i t  with another behemoth to 
integrate. No small task. 

AT&T has had major challenges in bringing TCl’s network 
up to a standard that MediaOne has already reached. The 
company reported a 6.1 O/O decline in operating cash flow for 
its cable business year-over-year in 4Q, precipitated by the 
costs of clustering and upgrading TCI systems that have been 
hugely vulnerable to DBS competition. 

With the integration of Mediaone, it expects to begin 
seeing synergies snowball as i t  improves clusters and 
continues to deploy its digital, high-speed access and 
telephony offerings. It will now have the expertise of veteran 
MediaOrie cable executives, who’ve already been successfully 
deploying advanced services. The company has 58% ofTCl’s 
systems upgraded to at least 550MHz, with the majority at 
750MHz. 

The new millennium will likely bring alliances that further 
the roll-out of new services, rather than more huge 
acquisitions. We’ll also see additional system swaps as 
operators fine-tune their new&, larger clusters into streamlined 
revenue machines with better economies of scale. 

The IPrivate Market section of The Cable TV Financial 
Databook lists each of 1999s transactions, sorted by state 
and by company. It also contains an invaluable 23-year 
database of cable‘s most prominent system sales. The Largest 
Cable TV Deals in History ranks, by price, all announced 
deals of $75 mil. or more in value. Finally, this section 
provides ia directory of active brokers and consultants serving 
the industry. 

0 2000 Paul Kagan Associates, Inc. ,911 rights reserved. 
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Comcast's Cash Flow Bubbles Up in 1Q %!ESa 
By Joshua C h o  

Comcast Corp. president Brian Roberts was lamenting the loss of Mediaone Group Inc. to 
AT&T Corp. last week. In an analyst conference call to discuss Comcast's first quarter 
earnings, Roberts said, "It would be less than candid to say that we didn't want to buy 
Mediaone. We would have liked (to) have prevailed." 

However, in the same breath he reinforced the viewpoint of many in the industry who believe 
the outcome was; ultimately a win-win situation for all involved rather than a cold-blooded 
bidding war for Mediaone. 

"But I must say, I think this really is a marvelous resolution that has given the company a 
primary objective whch is to keep growing, and an outstanding phone deal. We will add 
over 2 million subscribers, solidly positioning us as the third largest cable operator with 8 
mi 1 lion subscribers. 'I 

Indeed, according to some analysts, like PaineWebber's Tom Eagan, Comcast came out on 
top. 

"It's a win-win for both AT&T and Comcast, but a grleat deal for Comcast," Eagan said. 

The company also had a reason to gloat last week whsen it announced earnings that pleased 
the Street. 

Comcast said last week that it had first quarter earnings of $73.5 million, or 12 cents per 
share, versus the loss of $86.0 million, or 11 cents per share, in the same period of last year. 
First quarter consolidated revenues were reported at $1.374 billion, up 9.5% from the $1.254 
billion reported iin the first quarter of last year. Consolidated operating cash flow was up 
21.9% in the firsl. quarter to $425.1 million from $348.7 million on a year-over-year basis. 

Comcast's cable operations had first quarter revenues of $604.8 million, up 1 1.7% from the 
$541.2 million reported in the first quarter of last year. Operating cash flow for the cable 
operations was $280.5 million in the quarter, an increase of 12.5% on a year-over-year basis 
with operating cash flow margins at 46.4% for-the quiuter. 

The company saild it added more than 20,600 basic cable customers during the three months 
ended March 3 1, 1999, representing a twelve-month trailing subscriber growth rate of 1.3%. 
Comcast's digital cable offering is now available to 60% of its customers, with around 
130,000 custome:rs taking that service as of the end of the first quarter. 

Cable results were driven by rate increases-which according to Comcast SVPheasurer John 
Alchin were on average between 5%-6%-subscriber growth, and a ''strong quarter" in 
advertising and PPV. Alchin also said that in April, Comcast was adding some 5,700 new 
digital customers per week. That's compared to the same time last year when the company 
had just launched its digital product and was adding just 200 customers per week to that 
service. 

1p 

During the first quarter Comcast added more than 20,000 customers to its @Home 
high-speed data s"vice, which had a total of around 72,000 customers at the quarter's-end. 
Penetration of thai service now stands at 3.7% with availability to around 2 million homes 
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passed. The company expects to have the service available to 4 million homes by the end of 
this year. 

As for the company's other businesses, television retailer QVC reported revenue and 
operating cash flow increases of 19.3% and 38%, respectively. E! Entertainment's first 
quarter revenues were up 38%. 

Comcast's class A special stock hit a new 52-week high of 42 9/16 the day after earnings 
were announced but was trading at 40 7/8, down 1 1/8 later in the week. 

However, positive earnings aside, on a more sober note, Alchin said at the outset of a 
conference call, "the first quarter of this year won't be easily duplicated." 

Alchin also warned shareholders and analysts that the company's free cash flow numbers 
wouldn't be sustained in coming quarters due to capital expenditures for QVC and the cable 
operations. 

(May 17,1999) 

More Cable W c m  
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Cable’s market share dips to 82 pep 
cent, FCC competition report finds 

Cable’s share of the multichannel video market dipped for a 
second straight year, while direct broadcast satellite (DBS) pro- 
viders made significant gains in market share between June 1998 
and June 1999, accordiing to the FCC’s 1999 Assessment o f the  
Status of Competition (in Markets for the Delivery of Video 
Programming. 

tichannel subscribers in 1999, down from an 85 percent mark.et 
share recorded the previous year. 

number of subscribers of noncable multichannel video program- 
ming distributors (MVPDs), which account for 12.5 percent of all 
MVPD subscribers. Most of this increase is attributable to the con- 
tinued growth of DBS systems. 

rose faster than inflation, “although the difference between the 
cable price index and the Consumer Price Index (CPI) is not iaS 

great as in the previous year.” Between June 1998 and June 1999, 
the FCC determined, cable prices rose 3.8 percent compared to a 
2 percent increase in the CPI. Capital expenditures in the upgrading 
of cable facilities increased 13.2 percent over 1998, the FCC found, 
and the number of video and nonvideo services 0ffered;also iin- 
creased. In addition, the: commission determined that programming 
license fees and expenses increased. Also, the increase in labor 
costs in the communications industry is expected to exceed thle in- 
crease in labor costs on all other industries combined by almost 
2 percent, the FCC said. 

ciation, said the report provides evidence that “competition hits ir- 
reversibly taken hold in the multichannel marketplace” because 
“virtually every American household has 3 to 4 video providers to 
choose from, including two DBS providers, and other competitors 
ranging from Ameritechl to SBC to RCN.” He added that the Satel- 
lite Home Viewer Improvement Act “gives DBS the right to 
restransmit broadcast stations into local markets - the last per- 
ceived barrier to full coimpetition” while “cable continues to ex- 
pand its range of offerings - video, voice and data - to stay 
competitive.” 

Cable’s share of the market declined to 82 percent of totad mul- 

The report indicated that there has been an increase in the total 

Despite the increased competition, the report said, cable rates 

Robert Sachs, president of the National Cable Television Asso- 

(See Video Report, .Page 2) 
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Kennard outlines FCC’s 

2000 agenda - FCC Commis- 
sioner William Kennard outlined 
how the commission will 
continue to implement the 1996 
Telecommunications Act in 
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enacted Satellite Home 
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prepared to implement if local 
lawmakers are inclined to do 
so. ... 9 
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VIDEO REPORT- 
(Continuedjiom Page I) 
Cable still growing 

industry continued to grow in 
terms of subscriber penetration, 
channel capacity, the: number of 
programming services available, 
revenues, audience ratings and 
expenditures on programming. In 
addition, the commission said, 
the cable industry continues “to 
implement expanded broadband 
service offerings.” 

Key indicators of the growth 
of the cable industry included: 

the number of 1J.S. homes 
capable of receiving cable pro- 
gramming grew to 96.1 million; 

to 66.7 million subscritm; 

ers were served by systems with 
capabilities of 30 channels or 
more and 64.2 percent of all sub- 
scribers were served by systems 
with capacities of 54 or more 
channels as of October 1999; 

nonpremium cable 
viewership continued to grow to 
a 42.2 share at the end of June 
1999, while audience share 
steadily declined for lbroadcast 
television stations; and 

the number of b<asic cable 
networks increased tal 139. 

The commission also found 
that license fees paid by cable sys- 
tem operators to basic ]cable net- 
work programmers increased by 
14.6 percent to approximately 
$5.5 billion in 1999. The FCC said 
analysts estimate that in 2000, fees 
will increase by an additional 10.9 
percent for a total of $6.1 billion. 

Cable operators are increas- 
ing their offerings to customers 
in certain new service areas such 
as digital video service, cable 
modems and cable telephony, the 
report indicated. For new cable 
Internet services, the commission 
found cable modem service is 
available in 32 million homes in 
the U.S. and Canada with more 
than 1 million subscribers as of 

The FCC found that the cable 

cable subscribeship increased 

98.6 percent of all subscrib- 

July 1999. As of Junle 1999, the 
commission said, there were only 
159,150 DSL subscribers, al- 
though “the rollout of DSL is ac- 
celerating” and several telephone 
companies have - 

consumers not previously subscrib- 
ing to an MVPD,” the FCC found. 

“Differences between DBS 
and cable continue to diminish,” 
the report said and the differ- 

announced 
plans to offer 
DSL service to 
compete with 
cable Internet 
service. 

Bundling 
services contin- 
ues to increase 

I 
Multichannel video competition 

I (June 1999) 

Subscribers Market share 
Cable 66.7 million 82.0 percent 
IIBS 10.1 million 12.5 percent 
HSD 1.8 million 2.2 percent 
MMDS 821,000 1 .O percent 
SMATV 1.5 million 1.8 percent 

as several cable I 
operators are 
combining their 
video service with other services, 
such as local or long distance te- 
lephony, cable modern and 
Internet access and digital video. 

DBS gains 
DBS subscribership grew be- 

tween June 1998 and June 1999, 
from approximately 7.2 million 
subscribers to 10.1 miillion sub- 
scribers. “DBS appears to attract 

ences in price between the two 
services have decreased as DBS 
equipment costs have declined. 

The report indicated that some 
of the advantages of DBS to con- 
sumers - superior channel capac- 
ity, digital quality picture and spe- 
cialized programming - “may di- 
minish as cable operators offer 
digital services that allow them to 
match DBS operators in number of 

former cable subscribers and (See Video Report, Page 3) 
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Commissioners opine on multichannel video competition 
The following exce:rpts are from statements is- 

sued by the FCC commisioners on the release of the 
commission’s 1999 Assessment of the Status of 
Competition in Market:r for the Delivery of Video 
Programming. 

FCC Commissioner William Kennad 
“Americans still need more competition and 

choice in multichannel video. Competition is the 
best way to reduce cable rates for consumers. 

to cable on a number of‘ fronts, including wireless 
cable, cable overbuilders, and open video service 
providers, among others. 

“The satellite industry currently offers the most 
meaningful competition to cable. I am pleased that late 
last year Congress gave satellite caniers the authority 
to offer local broadcast stations to their customers. The 
FCC is aggressively implementing this new legisla- 
tion, well ahead of the timetables set by Congress, be- 
cause it gives consumers more choice among video 
providers and promotes fair competition in a market 
that historically has been dominated by a single pro- 
vider. I have long supported this change in the law and 
I believe it is one of the most significant developments 

“I am encouraged by the growth of competition 

“Again, instead of examining the state of com- 
petitiion ‘in the market for the delivery of video 
programming’ as the statute prescribes, the report 
artificially limits its analysis to the delivery of 
‘mu1 tichannel video programming.’ There are, of 
course, many forms of video programming that do 
not come bundled in channels but that are still part 
of the general video distribution market. Unfortu- 
nately, the report does not take full account of 
these very real forces in its investigation of com- 
petition. In focusing primarily on what is a 
submarket of video programming - the ‘multi- 
channel’ distribution market - rather than the en- 
tire market, the report does not fully meet the re- 
quirements of the statute. 

T h e  fact that a large number of MVPD sub- 
scribers opt for cable service is not in itself a re- 
flection of a lack of competition in the market for 
video programming. Assuming that subscribers 
have choices for their source of video program- 
ming,, as I think they clearly do, their selection of 
cable is not indicative of anything harmful. The 
objective here should not be to drive down cable’s 
market share, but rather to analyze the options 
available to consumers.” 

discussed in this year’s annual competition report.” 
Commissioner Gloria Tristani 

Commissioner Hamld Furchtgoit-Roth “Cable is in the midst of a major transforma- 
“I must respectfully dissent from the 1999 An- tion, from a platform for the delivery of one-way 

video programming to a platform for the delivery of 
(See Commissioners, Page 4 )  

nun1 Assessment of the Status of Competition in 
Markets for the Delivery of Video Programming. 

WD€O REPORT- 
(Conrinuedfrom Page 2)  

mains a critical issue for DBS carriers, the FCC 
said, and they also face (difficulties in fully serving 
suburban and rural areas. In addition, the commis- 
sion determined, signal nnterference is another po- 
tential barrier to competition because new services 
that propose to operate on a shared basis in the DBS 
frequency band could cause interference. 

riers appear to be diminishing, as DBS equipment 
costs fall and broadcast signals become available in 
many markets.” Also, the report said, DBS providers 
are developing ways to bring advanced services such 
as high-speed Internet access to their customers. 

Other MVPD competitors 

lion subscribers to 821,000 subscribes between June 
1998 and June 1999. However, the FCC indicated 

Access to vertically integrated programming re- 

However, the FCC found, “some competitive bar- 

Wireless cable subscriberships fell from 1 mil- 

that MMDS operators may increase subscribers by 
offering two-way services and joint MMDS-DBS 
service to multi-dwelling units. 

SMATV subscribership rose to 1.5 million from 
an estimated 940,000 subscribes. Moreover, the com- 
missioln said, SMATV operators “continue to upgrade 
the systems to increase channel capacity and service 
offerings” and a number of operators have begun of- 
fering long distance and Internet services. 

Lccal exchange carrier (LEC) entry into multi- 
channel video is slowing, the FCC found. “Currently,” 
the commission said, “it appears that the rate of entry 
-may be slowing by even the most aggressive LECs and 
several LECs have reduced or eliminated their MVPD 
efforts.” Moreover, the report contended, “the decline 
in the irate of entry ... may indicate that some LECs 
have already entered the geosaphic markets they con- 
sider most profitable, and are now only filling gaps in 
areas of service.” 

system (OVS) operators to offer OVS in 28 areas. D 
Finally, the FCC said it has certified 13 open video 
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Retransmission consent rules issued for SHVBA 
New retransmission consent enforcement rules 

were issued Jan. 28 by the commission for the Sat- 
ellite Home Viewer :Improvement Act of 1999 
(SHVIA), which Congress passed and President 
Clinton signed into law Nov. 29 (see December 
1999 Monthly Bulletin, page one). 

SHVIA obligates satellite carriers to obtain 
retransmission consent from local broadcasters 
similar to the obligations imposed on cable 
operators. 

cast signal can be de:livered into a local market, 
the satellite carrier must obtain the consent of the 
local TV broadcaster to retransmit its TV signal. 
However, the statute allowed a six-month grace 
period, during which1 satellite carriers may retrans- 
mit local TV broadcast signals without the 
broadcaster’s permission. 

Under SHVIA, before a local television broad- 

The new rules for retransmission complaints be- 
tween satellite providers and broadcasters include re- 
quirements for filing company and dispute data as 
well as the obligations by satellite carriers to provide 
responses to any retransmission consent complaints. 
Under the rules, the FCC must issue, if necessary, a 
cease-and-desist order within 45 days to a satellite 
provider violating SHVIA’s retransmission rules. 

However, the commission’s rules place “the 
burden of proof on the TV station to establish that 
the satellite carrier retransmitted the broadcaster’s 
T\I signal without consent. DBS providers have 
five days to respond to a complaint. 

fect on May 29,2000, when the grace period ex- 
pires and retransmission consent is required. As di- 
rec:ted in the statute, these enforcement procedures 
will sunset after Dec. 31, 2001. B 

The enforcement procedural rules will take ef- 

COMMISSIONERS 
(Continued porn Page 3) 
a bundle of products, including advanced and two- 
way services. For many of these services, the cable 
industry has been driving residential deployment 
and has begun offering consumers the kind of com- 
petitive choice envisioned by the Telecommunica- 
tions Act of 1996. Cable deserves a great deal of 
credit for its efforts. 

“But this report is not about cable’s entry into 
new markets like Internet access or telephony. Un- 
der the Communications Act, this report is about 
competition in the market for the delivery of video 
services. Millions of Americans still rely on plain 
old one-way video service for their news, informa- 
tion and entertainment. These consumers should not. 
be forgotten in our rush to continue sharpening the 
cutting edge. 

“Two things stancl out in this year’s report: 
“First, it appears that widespread video competi- 

tion, if it comes, will come via satellite and not from 
terrestrial competition. In particular, incumbent local 
exchange carriers, which once clamored for the right 
to offer video (and, indeed, took the issue all the way 
to the Supreme Court), continue to show limited inter- 
est in large-scale entry. Indeed, it appears that 
Ameritech (now SBC) - always the ‘poster child’ for 
LEC video entry - miy be dropping out of the cable 
business altogether. DHS, by contrast, continues to 
add subscribers, and, with local broadcast signals now 
available in many communities, may be on the verge 
of finally becoming a true alternative to cable for 
many consumers. We must continue to do whatever 

we can, within the confines of the law, to strengthen 
DHS’s ability to compete. 

“Second, the number of distinct programming 
voices that the public receives is distressingly small. 
The Report finds that 46 of the top 50 cable networks 
are owned by 12 large media conglomerates - ABC/ 
Disney, General Electric, CBS, News Corp, Time 
Warner, Viacom, Discovery, Rainbow Media, Liberty 
Meidia, USA Networks, E.W. Scnpps and Comcast. 
And two of the remaining four services are C-Span 
and C-Span2, which are funded almost exclusively by 
the cable industry. More disturbing, these same enti- 
ties also control the top commercial television broad- 
cast networks, dozens of television stations and lesser 
cable networks, manysf the major movie, TV and 
video production studios, and even the country’s larg- 
est video rental distributor. Thus, to a significant ex- 
tent, the video programming that the American public 
receives is being funneled through a handful of media 
gatekeepers (not to mention the vast magazine, news- 
paper, publishing and Internet properties owned by 
these entities). 

“These potential bottlenecks should be a concern 
of d l  those who care about true competition and the 
clashing of opinion that is so vital to our democracy. 
How information is presented and what stories are 
covered on television - and, often more important, 
what stones are not covered - has a significant im- 
pact on public perceptions and the discussion of pub- 
lic issues. More channels do not necessarily mean that 
additional views are being expressed. More channels 
often just mean that the same voices can express their 
views over and over again.” B 
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Claiming “the rules of the road are virtually 
complete, we have prevailed in the courts, and our 
authority is settled,” FCC Commissioner William 
Kennard outlined in a press conference Jan. 19 how 
the commission will continue to implement the 
1996 Telecommunications Act in 2000. 

Looking at the past year, Kennard highlighted 
the “ABCs of my chairmanship: access, broadband 
and competition.” In terms of access, he said the 
federal E-Rate program “is bringing its second suc- 
cessful year to a close, and now provides connectiv- 
ity for one million public school classrooms.” 
Kennard also mentioned the commission’s efforts to 
increase telecommunications access for “the 54 mil- 
lion Americans with disabilities.” 

“The American people want high-speed access to 
high-quality programming. and broadband to every 
home is critical to that vision.” He claimed that the 
commission “wisely withheld regulation of most ad- 
vanced services, while making sure that certain fea- 
tures, such as the ability of one company to deliver 
broadband to the home over the same line another 
company is using to provide basic telephone service, 
are available to all competitors and incumbents alike.” 

Telecommunications competition became further 
realized in the past year, Kennard said. “Local ex- 
change markets are opening to competition, signaled 
first by Bell Atlantic’s demonstration, in its applica- 
tion to provide long distance service in New York, that 
its New York market is open to competition,” he said. 

In addition, Kennard claimed that “video com- 
petition is still getting underway, but ... progress is 
being made.” 

In terms of promoting broadband, Kennard said, 

‘Aggressive implementation’ 

is generating new classes of competitors, new indus- 
tries and lower prices,” Kennard contended. For ex- 
ample, he cited the emergence of competitive local ex- 
change carriers (CLECs) and new DLECs (competi- 
tive local data carriers), “as well as whole industries 
of equipment and applications that have suddenly be- 
come active players in servicing consumers.” 

He hailed the FCC’s deployment of “spectrum 
for thousands of licenses for new and innovative 
services, such as PCS, L.MDS, and DARS” as in- 
dicative of the agency’s pro-competitive policies. 
Consumers also have benefited from falling prices, 
he said, claiming that “since 1994, wireless prices 
have dropped 40 percent, and wireless 
subscribership has quadrupled.” 

dropped nearly 56 percent in real terms since 

“Our aggressive implementation of the [ 19961 act 

Kennard also said, “long distance rates have 

~~ 

Kennard outlines FCC’s 2000 regulatory agenda 
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divestiture in 1984,” and “in the last two years 
alone, we have reduced access charges by $3.1 bil- 
lion, resulting in the five-cents-a-minute offerings 
available to every American this very day.” 

Agenda 2000 
Outlining his 2000 agenda, Kennard said the 

FCC will promote telecommunications access by 
initiating action on low-power FM and broadcast 
EEO rules, “both of which increase the access of 
Americans to the airwaves or to the industry” (see 
related story, page 6). 

“During the year,” Kennard said, “we will ad- 
dress additional access by Americans with disabili- 
ties, (access for underserved areas, and access by the 
public through the broadcast public interest obliga- 
tions. We also will be working through the Devel- 
opment Initiative to increase the access to intema- 
tional networks by underserved nations.” 

cast iindustry’s progress in making digital televisions 
compatible with cable. He said the agency will be 
“taking steps to bring high-speed broadband service to 
rural areas, and to expand the opportunities for entre- 
preneurs to build wireless webs.” 

Evaluating a number of mergers affecting tele- 
communications competition are high on the 
commission’s 2000 agenda, Kennard said, includ- 
ing: IJS West/Qwest, Bell AtlanticIGTE, Sprint/ 
Worldcom, CBSIViacom and AT&T/Media One. 
He said the agency also intends to review a long 
distance application from SBC and “we anticipate 
receiving an application from Bell South, to provide 
long distance service. 

Kennard said the FCC will be implementing 
“the Strategic Plan we presented to Congress last 

. October,” which proposed organizing the commis- 
sion along functional lines. Already, he asserted, 
the agency has “launched the Enforcement Bureau 
and the Consumer Information Bureau” and is 
working on “a possible Licensing Bureau.” Specific 
comrriission issues such as electronic filing, merger 
review, the biennial review, underserved popula- 
tions and spectrum efficiency also will be ad- 
dressed, Kennard said. D 

The FCC will also be examining closely the broad- 

E-mail us with 

questions at 
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Revised Equal Employment Opportunity rules adopted 
Revised cable employment rules that clarify 

how cable operators and networks should promote 
federal equal employment policies were issued 
Jan. 20 by the FCC. 

The Equal Employment Opportunity (EEO) rules 
prohibit discrimination on the basis of race, religion, 
color, national origin or gender. The FCC broadcast 
and cable EEO rules respond to the D.C. Circuit Court 
,of Appeals decision in 1998 in Lutheran Church Mis- 
souri Synod v. FCC, which held that certain aspects of 
the commission’s previous broadcast EEO outreach 
requirements were unconstitutional. 

The FCC modified its cable EEO rules to re- 
move all requirements that cable entities compare 
their employment profile and employee turnover 
with the local labor force, even as a screening de- 
vice. “We believe that these modifications will en- 
sure that cable entities are not pressured or encour- 
aged to adopt racial or other preferences in hiring,” 
the agency said. 

Consistent with these modifications, the FCC 
also revised the annual employment reports (Forms 
395-A and 395-M) and Supplemental Investigation 
Sheets (SIS or SIS form) filed by cable operators. 

Recruitment 
Regarding recruitment, the commission said, 

“we believe that broad and inclusive recruitment by 
cable entities is essential to deter discrimination 
and foster diversity of programming,” adding that 
“our objective of ensuring that minority and female 
applicants have the opportunity to apply for posi- 
tions in the cable industry, underlying the recruit- 
ment requirement ... can be achieved without re- 
quiring recruitment methods that are specifically 
targeted to those groups.’’ 

To this end, the agency adopted a recruitment 
rule for cable entities similar to that adopted for 
broadcasters that affords cable entities flexibility 
“to design outreach programs that best suit their in- 
dividual circumstances and needs.” Recognizing 
that some modifications to existing EEO rules were- 
needed, the FCC adopted for cable entities a modi- 
fied version of the broadcast recruitment rule. 

In addition, the FCC revised the cable EEO 
rules, as well as the annual employment reports and 
SIS forms filed by cable operators, to make it clear 
that cable entities are not required to target any par- 
ticular recruitment sources. “Cable entities are 
given wide discretion in designing their outreach 
programs provided they reach a broad cross-section 
of the community, including minorities and women, 
with information concerning job vacancies,’’ the 
commission said. 
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The new cable EEO recruitment rule for cable 
entities will apply to all full-time positions, both 
upper-level and lower-level. The FCC will apply 
the same policies on promotions, temporary em- 
ployees, interns, part-time employees and former 
employees to cable entities as are applied to broad- 
casters. “Thus,” the agency ordered, “we will not 
ordinarily require cable entities to recruit for inter- 
nal promotions, temporary employees and interns. 
However, temporary employees and interns will be 
subject to recruitment requirements if they are later 
considered for permanent positions.’’ 

With respect to part-time positions, the commis- 
sion included a provision clarifying that, in the case 
of part-time hires, cable entities need “only sub- 
stantially comply with the requirement to recruit for 
every vacancy.” For example, the agency said, 
cable entities choosing that approach will not be re- 
quired to provide notification to requesting organi- 
zations for part-time vacancies. 

Recodkeeping 
Cable entities are required under the new EEO 

rules to retain certain records so they can meaning- 
fully self-assess the effectiveness of their EEO pro- 
grams and to prove that they have made good faith 
efforts to broaden their applicant pools for all va- 
cancies. “Our purpose in establishing any 
recordkeeping requirement for cable entities is pri- 
marily to ensure that cable entities engage in mean- 
ingful outreach and to provide a basis upon which 
the:y and the commission can analyze their recruit- 
ment efforts,” the FCC said, adding that “this goal 
can be achieved in many cases, without the neces- 
sity of maintaining applicant pool data.” 

Under the new recordkeeping rules, cable enti- 
ties will be required “to retain in their own records 
documentation necessary to verify that recruitment 
occurred for each vacancy, including a list of the 
vacancies filled during the pertinent review period, 
the recruitment sources contacted for each vacancy 
and other recruitment efforts undertaken.” 

In addition, the agency ordered, records must be 
maintained of the recruitment source of hirees and 
interviewees (in the case of those cable entities that 
elect to utilize supplemental recruitment measures) 
or maintain applicant pool data (in the case of cable 
entities that choose the alternative recruitment pro- 
gram). “We will expect cable entities to use these 
records as a starting point in analyzing the success of 
their recruitment efforts in achieving broad outreach 
to d l  segments of the community and, in the event of 
problems in that respect, to make modifications in 

(See EEO Rulcs. Page 7) 
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their recruitment efforts, as warranted,” the com- 
mission said. Thus, the rules require a cable opera- 
tor to analyze the effectiveness of its outreach pro- 
gram, and address aniy problems found. 

Recruitment records must be maintained for a 
minimum of seven years, the FCC said, and may be 
maintained electronically. However, the commis- 
sion cautioned, “absent a showing of extraordinary 
circumstances, we will not credit claimed recruit- 
ment efforts that cannot be supported by records.” 

Public file 

monitoring cable entities’ compliance with FCC 
outreach requirements under the new EEO rules. 

Each cable operator must place in its public file 
annually and post on its Web site, if it has one, on 
the anniversary of the date that the cable operator’s 
annual employment report is due to be filed the fol- 
lowing information: 

a list of all full-time vacancies filled by the 
cable operator during the preceding year, identified 
by job title; 

for each vacancy, the recruitment source(s) 
utilized to fill the specific vacancy (including, in 
the case of cable entities utilizing the supplemental 
recruitment measures, organizations entitled to noti- 
fication of vacancies, which should be separately 
identified), including the address, contact person, 
and telephone number of each source; and 

tion between the two approaches (supplemental re- 
cruitment measures or alternative recruitment pro- 
gram) designed to ensure broad recruitment outreach 
and changes resulting from a substantial change of 
ownership (other changes in the operator’s election 
will be in its annual employment reports, which al- 
ready must be included in the public file). 

In addition, cable operators that elect to utilize 
the supplemental recruitment measures will be re- 
quired to include in their public file: 

a list of the recruitment source that referred 
the hiree for each full-time vacancy; 

data reflecting the total number of persons in- 
terviewed for full-time vacancies during the preced- 
ing year and, for each1 recruitment source utilized in 
connection with any such vacancies, the total num- 
ber of interviewees referred by that source; and 

engaged in during the: preceding year. 

Relief 
Cable operators with fewer than six full-time 

employees will not have to demonstrate compliance 

(Continuedfrom Page 6) 

Local community residents are given a role in 

a statement as to the cable operator’s initial elec- 

a list and brief description of the menu options 

~~ 

with the EEO program requirements because “small 
staff cable operators have limited financialladminis- 
trative resources.” 

However, all cable entities - including those 
with fewer than six full-time employees - are sub- 
jec:t to the provision of the EEO rules that prohibits 
discrimination. Further, all cable operators must 
continue to maintain an EEO program even if some 
recordkeeping requirements are relaxed for smaller 
operators. Also, the new rules mandate employees 
to be full-time if their regular work schedule is 
30 hours per week or more. 

Finally, the FCC included in the new rules lan- 
guage clarifying that “the provisions in those rules 
are not intended to require that any person be given 
preferential treatment based on race, color, national 
origin, religion, age, or gender.” 

EnfoEement 
Cable operators with six or more full-time em- 

ployees will be required to file annual employment 
reports with the commission and provide recruit- 
ment-related information featured in the Forms 
39.5-A or 395-M. This information, except the par- 
ticular employment profile of the cable operator, 
will be used to determine annually whether opera- 
tors are in compliance with the EEO rules. “We em- 
phasize, however, that statistics provided about 
race, ethnicity, and gender of employees will not be 
used to determine compliance with EEO rules but 
will only be used to monitor industry trends and re- 
port to Congress,” the FCC said. 

Systems found to be in compliance will receive 
a Certificate of Compliance; systems found not to 
be in compliance will receive notice that they are 
not certified for a given year. 

A cable operator may be found to have com- 
mitted a “substantial failure to comply” with the 
requirements of federal EEO rules if a cable opera- 
tor is found to have three or more failures in com- 
pliance in a seven-year period. Thus, operators will 
be required to retain for a minimum of seven years 
any records necessary to document their recruitment 
efforts. 

In addition, to ensure compliance, the FCC may 
at random conduct an inquiry of a cable operator by 
requesting information relating to the operator’s 
compliance with the EEO rules and may also con- 
duct an inquiry if the commission has evidence of a 
possible violation of the EEO rules. 

In addition to annual certifications, the commis- 
sion will investigate each cable and MVPD cable 
operator at least once every five years. Operators 
will be required to submit supplemental investiga- 
tion information, as requested in the SIS form, with 

(See EEO Rules. Page 8) 
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Senate examines controversial rural loan program 
A controversial provision of the recently en- 

acted Satellite Home Viewer Improvement Act 
(SHVIA), mandating loan guarantees for DBS pro- 
viders to carry local broadcast channels to rural 
markets, was examined by Senate lawmakers. 

SHVIA obligates satellite carriers to obtain re- 
transmission consent *om local broadcasters simi- 
lar to the obligations imposed on cable operators 
and offer the signals of those broadcasters to local 
markets. However, lawmakers were concerned that 
certain rural markets would not be served with the 
local signals and inserted in SHVIA a federal loan 
program that would aid multichannel providers in 
extending local signals to those markets. 

In a Feb. 1 hearing before the Senate Commit- 
tee on Banking, Housing and Urban Affairs, cable, 
satellite and government regulators testified on the 
best way to implement SHVIA’s federal loan guar- 
antee provision. 

Sen. Phil Gramm, R-Texas, chairman of the 
committee, and critic of the SHVIA provision be- 
cause it offered the loan guarantees to DBS provid- 
ers at the exclusion of rural cable operators, said 
Senate lawmakers “will try to write a loan guaran- 
tee program that maximizes the probability that the 
loans will be paid back, and the taxpayer will not be 
left holding the bag. I think we can achieve both 
objectives at the same time.” Gramm added that he 
expects the bill to be introduced by the March 30 
deadline imposed by SHVIA. 

Cable operator Richard Sjoberg, president of 
Sjoberg’s Incorporated Cable Systems, testified be- 
fore the committee that rural cable operators “are 
concerned ... about proposals that might provide 
government subsidies to some industries - but not 
others - in an otherwise competitive video market- 
place.” He contended that “some of the proposals 
for expanding local-into-local service compound 
our competitors’ advantages by having the federal 
government subsidize DHS’s capacity to provide lo- 
cal broadcast signals - even though these competi- 
tors are owned by companies with market capitali- 
zations of $21 billion (Echostar) and $16 billion 
(GMlHughes) and have annual revenues of $1 bil- 
lion to $6 billion.” 

Sjoberg commented that “the fear of many small 
cable operators is that any rural loan guarantee pro- 
gram will be interpreted as a congressional mandate to 
build another satellite - at discounted, federally in- 
sured rates - to carry local broadcast signals into 
markets which local businesses could serve more cost- 
effectively through other te:chnologies.” 

gram should be: 
He suggested that a federal loan guarantee pro- 

“technology neutral; 
narrowly focused on unserved or the most 

underserved markets; and 
set up in a manner that minimizes the paper- 

work burden on applicants.” 
Sjoberg claimed that “small cable businesses and 

others could use loan guarantees to extend their facili- 
ties to areas that are not currently economical to serve 
- typically areas with fewer than 10 to 12 homes per 
mile” and “they could also use other technologies, 
such ias translators, microwave links, repeaters, relay 
stations, and new wireless systems, to improve access 
to broadcast signals.” He added, “The need for such 
technology neutrality is especially important since 
companies like mine are providing rural consumers 
with broadband services and high speed access to the 
Internet, thus helping to bridge the digital divide.” 

Greg Rohde, assistant secretary for communica- 
tions and information, U.S. Commerce Department, 
testified that any new program should be technol- 
ogy neutral in recognition of the fact that different 
technologies may best be suited to deliver local 
broadcasting services to unserved areas in different 
parts of the country. He added that a rural loan 
guarantee program “should be crafted to ensure that 
it promotes competition in the multichannel video 
programming market and encourages future private 
investment in infrastructure.” B 

-~ 

€EO RULES- 
(Continuedfiona Page 7) 

their regular 395-A or 395-M reports in the years 
they are investigated. 

Finally, cable entities found to be in violation of 
the EE80 rules “may be subject to sanctions and 
remedies including noncertification, admonishment, 
reporting conditions, and forfeitures,” the FCC said. 

Forms 
The new EEO rules require cable systems with six 

or more full-time employees to file an employment re- 
port ( F I D ~  395-A) annually, which calls for responses 
to questions about the operator’s EEO efforts as well 
as employment, hiring, and promotion data. 

However, these employee statistics will not be 
used to assess EEO compliance but will be used solely 
for the preparation of trend reports and to report to 
Congress. Furthermore, the FCC will continue to re- 
quire cable entities to keep copies of Form 395-A and 
395-M available for public inspection. Also, the new 
cable E.EO rules eliminated or revised certain questions 
on Forms 395-A and 395-M. New forms can be ac- 
cessed at the FCC’s Web site at http//www.fcc.gov. D 

- 
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San Francisco proposes open access policy options 
The city of San Francisco has developed an 

open access plan that :it is prepared to implement if 
local lawmakers are inclined to do so. 

In July 1999, the San Francisco Board of Super- 
visors passed a resolution supporting a policy of 
open access. While the board did not require open 
access as a condition of the cable franchise transfer 
from TCI to AT&T, it directed the San Francisco 
Department of Telecoinmunications and Informa- 
tion Services (DTIS) tlo develop a plan for imple- 
menting the open access policy in the future. 

The DTIS issued its report Jan. 14 to the board 
of supervisors and it provides municipalities with 
valuable insights to the various open access policy 
options before them. 

Dismissing cable industry claims that open ac- 
cess is technically impossible, the DTIS report said, 
“consensus is emergiqg ... that open access is tech- 
nically feasible. Every local jurisdiction that has ex- 
amined this issue has come to this conclusion.” On 
the impact of an open ;access policy on cable invest- 
ment in high-speed services, the DTIS found that 
“although the cable industry has used theoretical ar- 
guments to insist that multiple providers would de- 
stroy incentives to invest, a fact based assessment 
of revenues and costs reveals that cable operators 
will have overwhelming incentives to invest.” 

Three regulatory options 

board of supervisors: 

mentation. This option provides that no action be 
taken at this time. Instead, DTIS said, the city 
would monitor the broadband marketplace “so that 
if a problem emerges, action could be taken to pro- 
mote consumer choice.** 

This option would require cable operators to 
submit data annually in June of each year and 
would allow San Francisco to take subsequent ac- 
tion. The objective of this option “is to encourage 
cable operators to open their networks to competi- . 
tion while refraining from intervention unless mar- 
ket power develops,” DTIS said. 

DTIS said board members should choose this 
option i f  

they are uncertain that cable operators will 
gain market power over transport or use this market 
power to gain control over adjacent markets such as 
content and applications; 

they believe that service providers will open 
networks without intervention; 

they believe that iintervention at the local level 
may not be effective; and/or 

DTIS presented three policy options to the 

Option 1: Monitor for possible future imple- 

they believe that the costs associated with im- 
posiing a requirement outweigh any potential con- 
sumer benefit from increased competition. 

clude avoiding the imposition of restrictions until 
after market power develops as well as allowing 
“cable operators the greatest flexibility as they 
buildhebuild networks and roll out service.” 

port highlighted are that “it may subject consumers to 
abuses of market power by cable companies and mar- 
ket power may be more difficult to dislodge once it 
has lbeen established than to prevent before it devel- 
ops.” DTIS also said this approach “may slow innova- 
tion in broadband ISP services by limiting the number 
of ISPs seeking solutions to the problems of creating a 
rich user experience that takes advantage of broad- 
band services and forcing unaffiliated ISPs to focus on 
other technologies, probably DSL.” 

report on the following information on an annual 
basis such as deployment, penetration, voluntary 
agreements with unaffiliated ISPs and the 
operator’s current acceptable use policy. 

Under this policy, beginning in November 2000 
and annually thereafter, the report said, the DTIS 
director would make a recommendation to the Tele- 
communications Commission and the board 
whether to impose an open access requirement. The 
recommendation would be to either impose an open 
access requirement, continue monitoring without a 
requirement, or abandon monitoring. 

cess to broadband transport by Jan. 1,2003. The 
second option is to impose a requirement for nondis- 
criminatory access to broadband transport now with 
implementation by Jan. 1,2003. DTIS said this delay 
in implementation “would allow cable operators and 
ISPs to work out the details of implementing an open 
access requirement before making it effective.” 

said, “if they are concerned about market power by 
cable operators in the transport market, but do not 
want to delay consumers access to this new technol- 
ogy until after the operational details of implementing 
open1 access are resolved.’, The agency said this option 
allows San Francisco to lift the requirement “if the 
concerns over market power dQ not materialize.” 

are that it: 

The advantages of this approach, DTIS said, in- 

However, disadvantages of this approach the re- 

This approach would require cable operators to 

Option 2: Require open, nondiscriminatory ac- 

Decisionmakers should adopt this approach, DTIS 

The advantages of this approach, DTIS claimed, 

* “[elstablishes a clear goal of open access; 
*, avoids delay in initial deployment of high 

speed Internet access over cable infrastructure; 
(See Open Access, Page IO) 
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(Continuedfrom Page 9)  

allows time for industry to develop technical 
and business arrangements; 

reduces cost for the cable operator and ulti- 
mately the consumer by allowing the cable operator 
to deploy high speed Internet access; 

coincides with the period in which high speed 
Internet access over cable will be available to a 
large portion of San Francisco consumers; 

existing exclusive contracts of some of the 
providers and affiliated ISPs will have expired, e.g., 
AT&T/Excite@Home agreement; 

allows recovery of investments made in equip- 
ment in anticipation of deploying a closed system; 
and 

allows jurisdictional issues to be resolved 
prior to imposing the requirement.*’ 

The disadvantages of this approach, DTIS said, 
are that “it allows a cable operator’s affiliated ISPs 
to get a head start on potential competitors and 
cable operators may procrastinate in developing 
technical and business arrangements for open ac- 
cess until the deadline is near.” 

DTIS recommended that this option should also 
include a provision for rhe board to annually review 
the status of the broadband market and eliminate 
this requirement if certain conditions exist. 

natory access to broadband transport now. The 
third option is to require cable operators to pro- 
vide open, nondiscriminatory access now. DTIS 
said, “Decisionmakers should support this option 
if they believe that cable operators will have sig- 
nificant market power aver transport and have the 
opportunity and incentive to use this market power 
to influence other allied, content and services 
markets.” 

Advantages of this approach, DTIS said, in- 
clude, “forcing cable Operators to immediately be- 
gin working on open access’’ and preventing “mar- 
ket power in the transport field from impacting the 
content and service markets.” 

However, the agency also identified disadvan- 
tages of this approach, including: 

“[i]t may limit consumer choice of broadband 
services in the near term by delaying deployment of 
cable modem service in !San Francisco, especially if 
the cable operator is prevented from offering cable 
modem service until it does so in an open, nondis- 
criminatory manner since the operational details 
will take several months to implement; 

cable modem services are not yet offered in 
San Francisco; 

jurisdictional and other legal issues have not 
been resolved; 

Option Three: Require open, nondiscrimi- 

operational issues have not been resolved; and 
it may be unnecessary because cable operators 

will have limited market power andor will not have 
the motive or opportunity to leverage this market 
power into allied content and service markets.” 

,4n open access requirement should require a 
cable operator to provide any requesting ISP access 
to its broadband transport services (unbundled from 
content) on rates, terms and conditions that are at 
least as favorable as those on which it provides 
such access to itself, its affiliates or any other per- 
son, DTIS contended. Moreover, the agency rea- 
soned, “This access should be provided at the point 
where the operator provides access to itself, its af- 
filiates or any other entity or at any reasonable, 
technically feasible point requested by and ISP.” 

ZJnder this option, DTIS said broadband access 
transport services should be defined as the trans- 
mission of data between a user and his or her ISP’s 
point of interconnection. Also, the agency claimed 
that the requirement could be enforced by creating a 
private right of action for an ISP that has been de- 
nied nondiscriminatory access or by the city. 

DTIS recommendations 
DTIS recommended that San Francisco impose 

immediately these principles on cable ISPs to promote 
open, nondiscriminatory access to information: 

access to information without seeing propri- 
etary content, i.e., a single click requirement; 

access to all content and services; 
equal treatment of all Internet traffic; and 
access for people with disabilities. 

The agency also stipulated that the city “con- 
sider extending this policy to other broadband ser- 
vice providers and other ISPs through its purchas- 
ing power, to the extent legally possible.” 

In addition, DTIS recommended that the board 
adopt “a requirement for open, nondiscriminatory 

‘access; to broadband transport now with implemen- 
tation by Jan. 1,2003.” The agency said this ap- 
proach “will allow the courts to resolve jurisdic- 
tional issues, the industry to resolve operational is- 
sues, and San Francisco consumers to realize the 
benefits of immediate deployment of cable modem 
service.” 

A mechanism was also recommended to the 
board to eliminate the access requirement if it can 
be demonstrated in concrete terms that market con- 
ditions no longer require open access. 

Finally, DTIS suggested that San Francisco 
implement its open access policy “in the broadest 
manner legally available, as the policy is not in- 
tended to apply to a single carrier” and that “to ac- 
complish this goal, the city may want to consider 
adopting an ordinance. D 
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copper wire quality. DSL access costs $40 
to hundreds of dollars per month, depending 
on bandwidth and service-level guarantees. 

bit/sec, but weather can be an obstacle and 
there must be an unobstructed line of sight 
between broadcast antenn&-and customer 
sites. Some 384K bit/sec services cost about 
$150, and some providers claim to undercut 
local wired access by 30%. 

Fixed wireless offers speeds up to 155M 

Customers can weigh the optio&'and pick their 
favorite, but chances are they won't have a real 
choice. Places where DSL, cable and wireless 
providers compete are still the exception. 

"Service providers now are just trying to get 
customers, not take customers away from each 
other," says Jamie Mendelson, an analyst with The 
Strategis Group in Washington, D.C. 

If you consider the number of poiential broadband 
customers? service providers have barely scratched 
the surface. Total sales of cable modem and DSL 
services at the end of 199.9 were.less than two 
million lines - barely a statistical blip in a country 
with 146 million business and residential phones, 
according to Insight Research. . I 

Based on that small sampling, cable modems hold 
a clear lead over DSL and wireless, but DSL looks 
ready to come on strong. Cable providers have 1.1 
million modem customers, according to estimates 
by The Yankee Group. The same study says 
300,000 DSL lines are in service, but other 
industry estimates are closer to 600,000. IDC, a 
market research fum in Framingham, Mass., 
expects DSL to surpass cable modems in 2003, 
while Cahners-Instat Group saysdhat will happen 
in 2002. .. 8L.t '  

.:, % J i .  

Wireless is in distant third withmore than 40,000 
links in 1999 based on service provider reports. 
That figure outstrips the IDC estimate of just 
310,000 links for last year. 

While providers have made a modest start, 
competition seems about to heat up, as services 
become more widely available. DSL customers 
will soar to 13.9 million by the end of'2002, 
Chhners-Instat says. Leaders are the regional Bell 
operating companies - owners of-the phone lines - 
with more than half the current customers, The 
Strategis Group says. ,.I i 
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million in 1999 to 8.3 million in 2003, 
Cidmers-Instat says. ExciteaHome and 
RoadRunner are the runaway market leaders with 
97% of existing customers between them. 

Fixed wireless hasn't gotten as far yet, but it is 
growing rapidly. Users are expected to spend $828 
million this year on fixed wireless;.nearly triple 
what they spent on the technology last year, IDC 
says. The big names are Teligent and WinStar, 
with Nextlink, Sprint and MCIWorldCom waiting 
in the wings with fistfuls of wireless licenses. 

While this level of growth sounds impressive, 
some experts say wireless cannot keep up in the 
long run. "That is absolutely, positively not going 
to happen," says Tom Nolle, president of CIMI, a 
technology assessment firm in Voorhees, N.J. 

Still, wireless will have its place, bypassing local 
terrestrial access to long-distance networks at T-1 
speeds or slower for less than the price of a T-1 , 
says Jim Lawrence, program director at Stratecast 
Partners in Mountain View, Calif. ,. . 

" 

Big investment * I  

. .  
In an attempt to broaden availability of their 
offerings, service providers are digging deep into 
their pockets to fund their networks. 

The top seven cable carriers invested between $9 
billion and $1 1 billion last year to upgrade their 
networks, according to The Strategis Group. That 
is on top of about $6 billion they spent in 1998. 
Some of that investment will bring cable 
networks' fiber backbones directly to business 
customers. Direct fiber represents yet another 
broadband access technology, but it is much less 
widely deployed. 

"Cable doesn't go to most businesses today, but I 
expect AT&T to change all that," says Robert 
Larribeau, an analyst with consultancy RHK. 

In the DSL arena, jumbo Bell company SBC 
Ct"nications is pouring in $6 billion to 
upgrade its network so DSL can reach 80% of its 
customers by 2002. 

Major competitive local exchange carriers focused 
on DSL, such as Covad Communications, 
NorthPoint and Rhythms NetConnections, are also 
investing huge sums. It costs competitive carriers 
UFP to $250,000 or more just to get space for their 
DSL gear in RBOC switching offices. 

._ -. 
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Wireless carriers, for their part, have spent billions 
of dollars to acquire Federal Communications 
Commission licenses to use the airwaves. 

These efforts have borne fruit for some customers 
who happen to live in areas where cable modem 
arid DSL services overlap. Advertising wars have 
broken out over this. 

For example, Pacific Beil sells DSL in areas of 
California where a variety of companies offer 
cable modem services. PacBell runs TV 
advertisements depicting suburban anarchy that 
stems fiom too many people vying for limited 
bandwidth on cable networks. The ads portray 
neighbors, desperate to keep their access fast, 
cutting cable lines to other homes, spray painting 
"Cable hog" on houses and shunning newcomers 
as, they move in because they represent another 
drain on limited bandwidth. 

.' I ? c 

Such images make for good TV, but they don't 
reflect what is really happening, says Ray 
Keneipp, an analyst with the Byton Group. "I 
don't think technologies compete.Mth each other. 
Companies that employ these technologies 
compete with each other." . . . P .  

Firom the evidence, he is right. Service providers 
are mixing and matching their offers to reach as 
many customers as possible. They don't seem to 
care which of their services the customers buy, as 
long as they are buying broadband access. 

AT&T, for example, has staked its local access 
future on cable modems, spending more than $100 
billion to buy and upgrade cable networks. But the 
carrier also spent $1 1 billion on TCG, a local fiber 
network in cities nationwide. 

111 addition, AT&T says it will. fill. in with DSL 
and wireless in areas its cable networks miss. 

. ,  .. A r t  

Similarly, Excite@Home, the largest provider of 
cable modem service, says it will supplement its 
access network with DSL it wholesales fiom 
Rhythms. 

Nextlink, a service provider that owns most of the 
licenses for wireless local multipoint distribution 
services, says it will sell DSL services to connect 
customers to its network. * *.. 

LJltimately, it won't matter to customers what the 
access method is so long as it's fast, says Nick 
Stanley, an analyst with Com.tnunications Industry 
Research in Charlottesville, Va. ?The fact that it's 

-, 
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coming in on a dish from the rooftop or from a 
cable, they are not going to care," Stanley says. 

But other analysts distinguish between the 
technologies. DSL is better suited to business uses 
than cable or wireless, says Brad Baldwin, an 
analyst with IDC. 

"The Achilles' heel of cable is it's a shared 
network," he says. To mask that,;sQme carriers are 
downgrading speeds to just 300K bit/sec, 
regardless of whether additional bandwidth is 
ay&lable. That way when more customers sign up 
and contend for bandwidth, existing customers 
won't see their service degrade, he says. 

DSL, on the other hand, gives customers their own 
link back to the carrier's network. If the c 
are willing to pay for it, they car 
bandwidth from end to end, Balc 

gr 
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Wireless, while pricey compared to cable and 
DSL (it costs $150 for a modest 3 84K bit/sec 
connection) can fill the gap when other 
technologies aren't available, RHK's Larribeau 
says. * '. . 

For now, customers seeking fas; access to the 
Internet will take what they can.get and afford. 
But that is all about to change, CIMI's Nolle says. 

Cable modems, DSL and wireless can all offer T-1 
speeds at less than the cost of T-1 lines, breaking 
the access choke point of 56K bidsec set by the 
fstest dial-up modems. 

'That leaves open a world of possibilities such as 
voice and data traveling over the same access line, 
access to entertainment on that same ,circuit and 
the ability to easily switch from pne ISP to 
another. 

Next week: Technoloqv advances on the horizon for 
broad band access. 
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I wholeheartedlv AGREE with vou - The Breakthrouqh is here! 
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FCC’s new cable ownership rules 
benefit larger companies 

Seeking to reflect a “converging marketplace and increasing competi- 
tion in video programming,” the FCC on Oct. 8 revised its cable owner- 
ship and attribution rules to reflect the agency’s “desire to permit larger 
cable companies to realize the efficiencies of common ownership” and 
“meet the challenge of limiting large cable companies’ control over the 
video market, while giving these companies the flexibility to expand into 
new markets like local telephone and broadband services.’’ 

The rules will have a significant impact on the cable marketplace be- 
cause they will enable: AT&T to complete its acquisition of MediaOne 
without having to make major divestitures of cable systems. 

Ownership cap raised 

Under the new ownership rules, the 30 percent horizontal owner- 
ship cap on the number of total subscribers an MSO can own will re- 
main the same. The old rules calculated this horizontal ownership cap 
based on the total number of nationwide cable homes passed. 

Under the FCC’s new rules, instead of counting only cable subscrib- 
ers as part of the ownership cap, the commission will include the nation- 
wide subscribers of all multichannel video programming distributor 
(MVPD) subscribers -- cable, DBS and other MVPDs - to calculate the 
30 percent ownership cap. The agency said this ownership limit is effec- 
tively equal to 36.7 percent of current cable subscribers. 

FCC Chairman William Kennard said the new rules “do a great 
job of refining our 1992 vintage rules to take account of the changes 
brought on by the 1996 act,” adding that “the refined rules also take 
into account one other change in the last few years - DBS.” He con- 
tended that while “DBS is not the force that cable is ... it’s making a 
dent, and our refined rules take account of that by measuring a cable 
operator’s market strength in the context of the overall multichannel 
video industry and not just vis-a-vis other cable operators.” 

The fate of the cable ownership rules ultimately could be decided 
in court. Time Wame:r has challenged the 30 percent rule as unconsti- 
tutional in the U.S. District Court for the District of Columbia, which 
will hear oral arguments in the case this December. 

Attribution changes 
The FCC also altltred its cable ownership attribution rules, which 

regulate those corporate, financial, partnership, ownership and other 
(See Ownership Rules. Page 2 I 
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business relationships that confer 
on holders a degree of owner- 
ship, influence or control over a 
MVPD. 

5 percent or more active voting 
stock benchmark, but raised the 
passive institutional investor 
voting stock benchmark from 
10 percent to 20 percent. 

Also, the FCC will permit in- 
terest holders in limited liability 
companies “to insulate itheir inter- 
ests from attribution by using the 
insulated limited partner criteria.” 
The FCC modified this exemption, 
ruling that a limited partnership is 
attributable if the partner is in- 
volved specifically in only the 
“video programming activities” of 
the cable company. The previous 
provision mandated that a limited 
partnership was considered attrib- 
utable if the partner was involved 
in the “media activities” of the 
cable company - a rule that the 
agency considered too broad. Un- 
der the new rules, a limited partner 
is “insulated” from being counted 
as an attributable interest if the 
partnership certifies that the part- 
ner “is not materially involved, di- 
rectly or indirectly, in the manage- 
ment or operation of the: ‘video- 
programming’ of the partnership.” 

A new “equity/debt” rule was 
instituted by the commission in 
addition to the current attribution 
rules. Under the new ownership 
rules, when an investor holds 
over 33 percent of the total assets 
(debt plus equity, voting or non- 
voting stock) of an entity, that in- 
vestor will be deemed to have an 
attributable interest in a MVPD. 

New definitions were adopted 
for the term “affiliate,” which, the 
FCC said, are also applicable to 
federal effective competition and 
the cable-telco buyout prohibition. 
An entity is an affiliate of a local 
exchange carrier (LEC) if the LEC 
holds 10 percent or morle of the 
voting equity of the MVPD. For 

(Continued from Page I) 

The new rules retained the 

the purpose of the cable-telco 
buyout prohibition rules;, the com- 
mission ruled that an entity is an 
affiliate if it has a 5 percent voting 
interest. “The LEC test is not de- 
signed to identify for potential in- 
fluence,” the FCC said, “but it is 
designed to determine whether 
there is significant LEC involve- 
ment in an affiliate such that the 
affiliate benefits from the LEC’s 
financial and technical resources.” 

In addition, a “Directors and 
Officers Attribution” rule was 
created by the commission in 
which directors or officers shall 
be considered attributable unless 
they are not involved in the 
video activities of either “the ap- 
pointing entity or the cable sys- 
tems at issue.” 

NCTA reaction 
“The commission’s decision 

recognizes that the communica- 
tions marketplace is much differ- 
ent today than when the previous 
cable ownership rules were 
adopted in 1993,” said National 
Cable Television Association 

President and CEO Robert Sachs. 
adding that ”cable operators face 
increased competition from a va- 
riety of providers.” 

However, Sachs contended. 
in light of the FCC’s recent ap- 
proval of the SBC-Ameritech 
merger. “who together will control 
one-third of local telephone lines 
in the U.S. ... the continuation of 
the 30 percent cable ownership cap 
does not seem justified.” 

Two FCC commissioners par- 
tially dissented from the rules. 
Commissioner Harold Furchtgott- 
Roth contended that the attribution 
rules should have been simplified, 
“instead of creating additional 
layers of regulation such as the 
equity-debt-plus test.” He also 
wanted the 30 percent ownership 
cap to be raised higher. 

Commissioner Gloria 
Tristani criticized the com- 
mission’s attribution standard 
for officers and directors, which. 
she said, should be expanded to 
“whenever these individuals’ du- 
ties relate to the media activities” 
of a company. B 
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Consumer groups issue study advocating open access 
Open access to the high-speed broadband 

Internet is essential “ I~O preserve the Internet as a vi- 
brant medium for conmunications and commerce,” 
according to a report released on Sept. 21 by Con- 
sumer Action and the Consumer Federation of 
America (CFA). 

sumers if high-speed access facilities are not open 
to all Internet service providers (ISPs) and con- 
cluded that Congress and the FCC have erred by not 
imposing an open access requirement. 

‘Two private toll roads’ 

cable companies nor the telephone companies 
should be allowed to pick and choose which ISPs 
may provide consumers access to high-speed 
Internet connections,’“ said Ken McEldowney, 
executive director of Consumer Action and presi- 
dent of the CFA. He said that “the effort to impose 
private regulation on the Internet in the form of ex- 
clusive, discriminatory access is a dagger pointed to 
the heart of the Internet.” 

The study examined the potential harms to con- 

“This analysis makes it clear that neither the 

‘‘Local phone companies must live up to their 
duty under the Telecommunications Act of 1996,” 
McEldowney contended, to provide open access to their 
high-speed networks.” Furthermore. he said “they 
should not use the efforts of cable companies trying to 
close off their broadband ‘pipe’ to unaffiliated ISPs as 
an excuse to push policymakers to eliminate telephone 
company obligations to run an open network.” If cable 
and telephone companies are permitted to close their 
Internet access facilities to other ISPs, McEldowney 
claimed, “the potential end result will be a disaster for 
the consumers - two private toll roads and no open ac- 
cess lanes on the information superhighway.” 

McEldowney supported local government inter- 
vention in the open access debate. “The local gov- 
ernments that have been insisting on open access 
have stepped up to defend consumer interests by 
filling a void left by federal regulators,” he said. 

in the cable TV industry,” the two consumer groups 
said their “central concern is that AT&T is pursuing 
policies that will not only preserve the cable TV video 

(See Open Access, Page 1 I) 

Amidst “unprecedented consolidation and control 

Fairfax City, Va., imposes open access on Cox 
Another municipality has joined the open access 

fray by voting to require a cable operator to open up 
its network to competing Internet service providers 
(ISPs). 

to impose an open access condition on the transfer of 
the Media General cable system to Cox Communica- 
tions Inc. The council voted unanimously to transfer 
the franchise to Cox, but then added the open access 
amendment. By a 4-2 vote, the franchise transfer con- 
dition stipulates that Cox must “provide any request- 
ing Internet service provider access to its broadband 
Internet access transport services ... on rates, terms, 
conditions that are at least as favorable as those on 
which it provides such access to itself, to its affiliates,’ 
or to any other person.” 

Fairfax City joins F’ortland, Ore., and Broward 
County, Fla.. as localities that have imposed open ac- 
cess conditions on cable operators. The municipality 
represents less than 5 percent of the population of 
Fairfax County, Va., and the transfer affected only 
5,600 of Cox’s subscribers in the county. 

Scott Silverthome, a councilman on the Fairfax 
City Council who supported the open access condi- 
tion, said, “our decision was not the result of a na- 
tional campaign effort.” He added that “by taking this 
action and supporting open access, we have ensured 

The Fairfax City, Va., City Council voted Sept. 29 

that our citizens will continue to have the freedom to 
choose their Internet provider ... we hope other juris- 
dictions in Virginia follow our lead.” 

“We applaud the Fairfax City Council,” said Rich 
Bond, co-director of the OpenNET Coalition, an advo- 
cacy group comprised of over 800 technology compa- 
nies and ISPs supporting an open access cable Internet 
policy. “Consumers should have the right to choose 
whatever Internet service provider they want and 
cable companies should not be allowed to eliminate 
that choice by closing their networks to competition,” 
he added. 

The National Cable Television Association 
(NCTA) criticized Fairfax City’s decision, declar- 
ing that the vote by the municipality “underscores 
why 30,000 local franchising authorities across the 
U.S. should not be making scatter-shot decisions 
about national telecommunications policy.” NCTA 
said that “following a closed-door session, and 
without public input or debate, the Fairfax City 
Council voted to impose common carrier-type re- 
quirements on Cox Communications,” yet the mu- 
nicipality lacks “the legal authority to impose such 
conditions.” Furthermore, the cable trade group 
claimed, “this forced-access policy will only serve 
to slow deployment of high-speed Internet services 
to consumers.” B 

< 
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Impact of new services, open access highlighted 
The challenges posed by new services and the 

contentious issue of cable open access dominated 
the National Association of Telecommunications 
Officers and Advisors (NATOA) annual conference 
Sept. 15-18 in Atlanta, Ga. The conference’s theme, 
“Telecommunications Transformation,” referred to 
what is happening to the telecom industry - merg- 
ers, acquisitions, joint ventures and other business 
realignments - and the pressures and responsibili- 
ties imposed on local governments to respond to 
these new challenges. 

Overcoming the digital divide 

close the digital divide,” declared Atlanta Mayor 
Bill Campbell in a speech before NATOA mem- 
bers. “If America doesn’t grow together, this chasm 
will cause all of us to suffer,” he added, contending 
that “the issue of Internet access is an issue of 
power in the next century,” and claiming “the digi- 
tal divide will affect all1 of us.” 

Campbell said three studies on the digital divide 
have found that “there’s a major gap between white 
and black and Hispanic, rich and poor and urban and 
rural areas.” He made the following recommendations 
to local officials for overcoming the digital divide: 

representatives of federal, state and iocal gov- 
ernments must make information technology widely 
accessible; 

industry must keep certain technologies af- 
fordable so schools and rural areas can use them; 

processes must be established for minorities 
and women to own telecommunications systems; 
and 

information technology must be used to edu- 
cate the nation. 

“This issue is important for us at the local 
level,” Campbell said, “’because you must make cer- 
tain that technology - which increasingly has the 
potential to unite the world” - is not used “to di- 
vide us as well.” 

superhighway, if children are not connected, they 
will never catch up,” Campbell told NATOA con- 
ference attendees, adding that many people “are al- 
ready starting behind and the digital gap is widen- 
ing.” For example, he said, 20 percent of all univer- 
sities now require students to have their own per- 
sonal computers. “If blacks, Hispanics and rural 
residents don’t have access and the digital divide is 
getting wider, this will create a major repercussion 
for the 21st century: a widening gap and growing 
underclass with no access to technology.” 

“Local governments have the responsibility to 

“If people don’t have access to the information 

.A critical step to overcoming the digital divide, 
Campbell suggested, is to make sure that the e-rate 
or universal service provisions of the 1996 act are 
implemented. He criticized telecommunications 
companies for agreeing to the e-rate provisions as 
part of the 1996 Telecommunications Act and then 
lobbying to have these obligations reduced. 

Campbell advised local governments “to do 
what you can and get involved in the issue” such as 
the wiring of schools and libraries. He said the Na- 
tional League of Cities, the U.S. Conference of 
Mayors and the National Association of Counties 
are laying out a consistent strategy to oppose the 
telecommunications industry’s lobbying of the FCC 
to reduce universal service. 

Cmmbling regulatory distinctions 
The distinction between Title I1 and Title VI 

regulatory regimes “is crumbling,” said Susan 
Littlefield in a NATOA session on national and lo- 
cal regulatory policies, because “bundling, privacy 
and customer service standards” are concerns of 
both cable and telecommunications. 

“Massive consolidation” has been a major 
legacy of the 1996 act, said Jane Lawton, outgoing 
NATOA president and cable administrator for 
Montgomery County, Md. “Local officials haven’t 
yet seen competition, only higher and higher rates 
. . . with no increase in customer choices.” She re- 
marked that “state regulators have been called upon 
to act. as local officials and are now being chal- 
lenged at the state level.” With an increase in local 
competition court cases, she said, “the role of local 
officials is heightened.” 

Lawton warned that. with “both new and incum- 
. bent companies able to use technology in their mar- 
. keting to determine what customers want,” privacy 

is becoming a chief concern. 
Indeed, she said, “the regulatory processes used 

in the past are truly challenged ... and local officials 
face a huge challenge of redefining their roles.” She 
contended that “local officials are closest to the 
customer” and need “to look out for small business 
users and residential customers that are often not 

Madie Gustafson, senior vice president, fran- 
. getting the best service.” 

chising and local government affairs for AT&T 
Broadband and Internet Services, asked local offi- 
cials for “patience because the Title VI regulatory 
model doesn’t match our business model anymore” 
as AT&T’s business model is not premised on a 
franchise-by-franchise basis. On the issue of open 

(See NATOA, Page 5 )  
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NATOA- 
(Continued from Page 4 )  

access, she asked, “are we in the business to pro- 
vide forced access to our competitors?” Open ac- 
cess would be contrary to the “way our systems are 
built, regulated and configured.” 

With regard to the jurisdictional dispute over 
public rights-of-way, Gustafson said AT&T “often 
gets into these disagreements because some com- 
munities want to take: the cable franchise model and 
apply it to the rights-of-way model.” Technical 
standards mandated by local governments is also a 
contentious issue, Gustafson said, and warned that 
since AT&T “doesn’t build its cable systems on a 
community-by-comrriunity basis, it will fight this 
issue hard.” 

Mega-mergers 
“Are mergers good or bad?” asked John Pestle, 

an attorney with the Grand Rapids, Mich., law firm 
of Varnum. Riddering, Schmidt & Howlett, L.L.P., 
in a general session an the impact of mergers on 
consumers and the marketplace. 

the 1996 Telecommunications Act and the subse- 
quent flurry of mergers has been beneficial to 
consumers: 

Is there increased phone competition? 
Will competitive phone service be available to 

What is the quality of the service? 
Are companies controlling too much 

programming? 
What is the state of competition between com- 

panies and has competition been eliminated through 
mergers? 

video market from DHS, cable overbuilders and 
wireless providers? 

Is the old Bell monopoly being recreated? 
The best opportunity to offer competing tele- 

phone service is through cable, said Steve Davis, 
vice president, law and government affairs for 
AT&T, adding that the cable plant allows AT&T 
“to provide competing local telephone facilities” 
and be “an end-to-end provider.” Specifically, 
Davis claimed the telecom marketplace has ben- 
efited from AT&T’s entrance in the Internet access 
sectors, because “competition flourished after 
AT&T offered high-speed service,” resulting in 
“immediate price reductions” offered by DSL 
providers. 

Angela Campbell, a professor at Georgetown 
University Law School, had a less sanguine view of 
the benefits of telecorn mergers, finding that there 
is now “unprecedented market power in many 

Pestle posed seven questions to assess whether 

ordinary citizens? 

What is the effelct on the overall multichannel 

. 

different markets” by MSOs, cable programmers 
and broadband providers. She warned of “an un- 
precedented power over information and program- 
ming” by these providers that highlights “the im- 
portance of free media in a democratic society.” 
Specifically, Campbell raised concerns that AT&T 
would now control the majority of cable subscribers 
and that the company’s policy of precluding access 
to independent ISPs “is very troubling” and could 
undermine free speech. 

AT&T will not control 50 to 57 percent of all 
cable subscribers as some critics have contended, 
Davis said, claiming that the company “will only 
control 25 to 26 percent of these subscribers.” He 
vowed that the company “would not have control 
over programming decisions.” Campbell contended 
that AT&T’s minority cable interests need to be 
taken into account in fashioning a national owner- 
ship policy, adding that “the FCC is concerned 
about influence [of minority shareholders like 
A?’&T], not just control over decision making ... 
AT&T has not made a good case for why it needs 
MediaOne to provide telephony.” 

Open access: good or bad idea? 
“Is open access a good or bad idea and how 

should cities deal with it?’ was posed at a general 
session on the most contentious cable issue cur- 
rently before local governments. 

“This issue is not going away and is going to be 
on your plate and will be before you in every pos- 
sible way,” argued David Olson, cable communica- 
tions director for the city of Portland, Ore. Olson 
was confident that the U.S. Court of Appeals for the 
Ninth Circuit will decide that local government au- 
thority to mandate open access will be confirmed. 
He was critical of the FCC’s decision to take no ac- 
tion on the open access controversy, which, he said, 
compels local governments “to do the heavy lifting 
on this issue.” 

“There was only one dissenting vote among Port- 
land and Multnomah local politicians,” Olson said, in- 
dicating that most of Portland’s local officials were re- 
ceptive to the idea of open access. He expressed 
“shock that this issue became such a big deal because 
the Internet has flourished on open access.” 

The cable industry’s closed access argument 
hinges on three contentions, Olson said: 

open access on cable modems will discourage 
investment; 

open access is technically difficult or impos- 
sible to accomplish; and 

it is not good to interfere in the marketplace. 
Claiming that cable has a 90 percent share of 

the broadband market and its penetration is growing 
(See NATOA. Page 6) 
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exponentially, Olson said that “everything we have 
learned about this issue has buttressed the open ac- 
cess argument, including many neutral and impar- 
tial sources” such as Merrill Lynch and other Wall 
Street firms, which have concluded that open access 
would be positive for the cable industry. 

In addition, Olson quoted a recent report by the 
Berkeley Roundtable om the Internet Economy, De- 
fending the Internet Revolution in the Broadband 
Era: When Doing Noth,ing Is Doing Harm, that was 
critical of the FCC’s stance on open access. The re- 
port said, “While the FCC may believe such inac- 
tion simply continues its ‘unregulation’ of the 
Internet, we should be clear that nonintervention 
constitutes instead a fundamental policy reversal. 
For 30 years the consistent FCC policy has been to 
foster competition, in particular cost-oriented ac- 
cess to essential local network facilities. and to pro- 
mote an open network architecture. Far from nonin- 
tervention, this has required sustained policy inter- 
vention to keep the U.S8. communications infrastruc- 
ture open. Having misread its own history, the FCC 
now risks misinterpreting Hippocrates: ‘First, do no 
harm’ is not quite the same as ‘first, do nothing’ 
and in this particular case, doing nothing is doing 
harm.” 

Whatever the jurisdictional outcome of the 
Ninth Circuit’s decision, “we’re still left with the 
question of whether the: decision to regulate cable 
companies and impose open access is good public 
policy and good for customers,” said Scott Morris, 
AT&T vice president for local government and ex- 
ternal affairs. He was critical of the Berkeley 
report’s conclusion about the FCC’s role in the is- 
sue, claiming, “the FCC has not taken a do-nothing 
attitude on open access. It looked at the issue 
closely in terms of the .AT&T-TCI merger and 
broadband deployment as a whole” and determined 
that “the best approach is to encourage investment 
in new facilities and let the market play out.” 

As for cable modem service, Morris contended 
there are already a number of options from a 
consumer’s viewpoint because users “can avoid 
@Home or RoadRunner content if they want to.” 
He also characterized Olson’s claim that cable has 
a 90 percent share of the broadband market and 
that cable is monopolizing Internet access as base- 
less. He said there are currently 32 million Internet 
subscribers, with AOL garnering 18 to 20 million 
of those. With only one: million cable modem ser- 
vice subscribers. Morris said, there “is no indication 
that cable modem service is dominating the 
marketplace.” 

However, Dave Baker, vice president of legal 
and regulatory affairs for Mindspring, an Internet 
service provider, said that “city officials have the 
best understanding of local needs ... and do have the 
authority to make open access decisions.” From a 
regulatory perspective, he contended, “as cable ser- 
vice is upgraded to offer new services, local juris- 
diction also expands over the service.” 

cable companies are riding in a Trojan Horse,” 
Baker said. This is because, he said, the cable com- 
panies are claiming that open access conditions will 
impair their ability to offer local telephone competi- 
tion, yet “their message is already softening as they 
begin to provide Internet access and now say that 
‘sometime in the future we’ll get around to tele- 
phone service.”’ 

Baker claimed that “the central issue is: What is 
open access?’ He insisted that “cable operators of- 
ten purposely misstate the issue.” The dispute is not 
about “open access to content ... but the access to 
see that content through the access provider of 
one’s choice.” Local phone companies do not force 
subscribers to receive their ISP to get Internet ac- 
cess, he said, but under the cable model, “you have 
to purchase its affiliated ISP.” The result, Baker 
said, “is that citizens are limited to just the cable 
company’s ISP.” 

Rights-of-way 

been reactionary,” said Connie Cannady, president 
of C2 Consulting Services Inc., in a panel discus- 
sion on managing public rights-of-way. She con- 
tended local governments often settle on imposing 
standard fees after competitive providers are al- 
ready seeking to use local rights-of-way, when they 
“need to be more pro-active and develop their own 
cost-based analysis.” 

Cannady said there are two components of 
rights-of-way costs: 

the rights-of-way rental value, which includes 
the investment into acquiring and building the 
rights-of-way, which, she said, needs to be concep- 
tualized as a return on investment; and 

the annual cost to manage and maintain the 
rights-of-way, which could include GIS mapping, 
street maintenance, legal costs and permitting, and 
barricade costs. 

Xillman Lay, an attorney with the Washington, 
D.C., law firm of Miller, Canfield, Paddock & Stone, 
reminded conference attendees that “the telecommuni- 
cations use of rights-of-way is compietely different 
from cable service” because “there will be - or al- 

The open access dispute raises “a danger that 

“Most of the cost-based rights-of-way fees have 

(See NATOA. Page 7) 
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ready are - multiple users of the telecommunications 
facilities in the rights-of-way.” This necessitates 
implementing “a process to deal with these new 
users.” he said. 

Another difference with cable franchising, Lay 
said, is that disputes between the franchiser and the 
operators were often worked out. However, he said. 
“for rights-of-way, it’s a little bit different because 
you are dealing with a variety of operators - the 
Bell operators, GTE, alternative and wireless pro- 
viders,” and an agreement struck this year with one 
set of providers might be challenged in court next 
year by a new provider seeking to use the rights-of- 
way. “If you draft a bad rights-of-way agreement 
you will be sued,” La.y declared, “and, unfortu- 
nately, if you draft a good rights-of-way agreement, 
you’re going to be sued.” 

If lawsuits are possible, how does a franchiser 
mobilize the locality’s legal staff to take a chance 
on crafting a rights-of-way ordinance? “First of 
all,” Lay contended, inunicipalities “need to get a 
hold on accurate cost,s and the return on assets” for 
using public rights-of-way. Also, he warned, be 
aware that simple gross revenue fees may not be re- 
covering the full costs of using the rights-of-way. 
He advised local officials “to show leadership on 
what the real costs arc: to get their attention because 
local governments need to realize how much it is 
costing them each year to have numerous providers 
using the rights-of-way. “If you don’t do anything, 
Lay admonished, “you’ll have holes in your city 
budget and in your streets.” 

Look at current costs 
To undertake a cost-based rights-of-way ap- 

proach, Cannady recommended that franchisers 
“take a look at what the current costs are to any 
utility - electric, water or gas - operating in your 
streets” and value the land that is being used for 
rights-of-way and the portion accessed by utilities. 

Lay also recommended studying state law to de- 
termine if rights-of-way are governed on the state 
level. He said that Section 253 of the 1996 act “gives 
you more leeway than :state law.” Lay claimed that 
most telephony providers do not want communities to 
do a cost-based approach to rights-of-way because 
they would like to simply pay 4 percent of gross rev- 
enue fees to every single community and “avoid 
30,000 different cost-based approaches.” He said new 
providers also “think lccal governments will not actu- 
ally do a cost-based mcdel and let industry just pay 
the 4 percent fee.” Indeed, Lay contended, “there are 
costs that local governments won’t even think about” 
that should be included as part of rights-of-way costs. 

He advised local officials “to not assume that the fee 
is a small number.” 

Transfers 
“There’s no federal statute that defines the 

scope of local authority for transfers,” said 
Stephanie Phillips, a lawyer with the Washington, 
D.C., law firm of Amold and Porter, in a session on 
the lessons learned from cable transfers. 

She said the 1992 Cable Act “addresses what 
local governments can do in the renewal process in 
which there are detailed federal statutes establish- 
ing standards and steps to be taken .- but this is not 
the: case in the context of transfers.” Cable opera- 
tors have contended that franchisers may only con- 
sider the financial, technical and legal qualifications 
of the operator in a franchise transfer, she said. 

Cable Act would support that local governments do 
have the authority to raise compliance and service is- 
sues.” She recommended that franchisers include “a side 
letter or full agreement that would prevent waiving any 
rights in the transfer process.” Phillips claimed that “FCC 
Form 394 contains several questions relating to services 
and the impact of the transfer on rates” and that 1992 act 
conferees “contemplated that local governments could 
request additional information related to services and 
rates.” She added, “it’s quite appropriate for local gov- 
ernments to ask additional questions ... so the community 
has an idea of what will happen in the future.” With 
many MSOs such as AT&T raising expectations about 
new service bundling, “it’s only appropriate that a lo- 
cal government ask for more substance behind the 
promises,” Phillips said. 

the King County, Wash., I-Net project, reminded 
conference attendees that localities can insist on a 
local ordinance or provision in their franchises that 
could require a local review of a transfer. 

resolved,” Phillips recommended, although “in 
many cases it is quite difficult to resolve all matters 
within the 120-day timetable” set by the Communi- 
cations Act to complete transfers. 

Blizinsky recommended that there “is often a dif- 
ference in expectations between cable companies and 
local governments” in the transfer process. 
Franchisers, he said, “often want to deal with past bad 
acts of the incumbent operator and the local franchise 
authority sees the transfer as a last opportunity to take 
care: of these problems.” However, he said, cable op- 
erators tell him that they should not have to deal with 
the problems of the previous operators. 

“If Congress and the FCC wanted to give un- 
limited authority to franchisers in transfers, they 

Phillips argued that “the legislative history of the 

Marlin Blizinsky, assistant project manager for 

“A transfer is a good time to get certain issues 

(See NATOA, Page 8)  
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would have done so,” .said Celeste Vossmeyer, vice 
president, government affairs for Charter Commu- 
nications Inc. While she insisted that franchisers 
must limit their transfer review to the financial, 
technical and legal qualifications of the operator, 
she encouraged local governments to tell Charter 
upfront what the problems are with the current op- 
erator it purchased. And, Vossmeyer told fran- 
chisers, “don’t wait 90 days into the 120-day 
process to inform [her] of a problem.” 

Should franchisers expect to take care of out- 
standing issues prior to signing a transfer? “It de- 
pends on what the problem is,” Phillips said, “and 
how far along the parties are in resolving the issue.” 
For example, she said, specific customer service is- 
sues might be resolved “while bigger issues such as 
a failure to build an I-Net” may be difficult to re- 
solve within 120 days. 

Blizinsky said that local governments “view the 
transfer process as a time of leverage,” adding, “it’s 
foolish to insist that every problem can be resolved 
in the transfer process (and it’s also foolish to not 
have a plan to resolve these problems.” 

ComcasPs pIedge 
Even as Comcast Corp. continues to grow, the 

company’s roots were “founded in a decentralized 
philosophy that empowers the person who runs the 
system in your community to make decisions,” de- 
clared Comcast President Brian Roberts to a NATOA 
audience. He pledged that franchisers should expect 
that approach to remain the same. Also, Roberts said, 
state-of-the-art technology “is only half the story” and 

must be matched with “world-class service” to make 
an effective broadband provider. 

Steve Burke, Comcast’s president of cable op- 
erations, said that the MSO will be doing over 
1,000 transfers in the next year and told franchisers 
that Comcast “remains committed to acting like a 
small company.” There “is only one way to run a 
successful cable system and that is by putting au- 
thority in the local management team.” 

Highlighting the great changes sweeping the 
telecommunications industry, Burke said five years 
ago cable was “an analog business delivering TV 
signals; now, it is primarily a digital-business ... and 
instead of being a TV business, operators now pro- 
vide a variety of services.” He claimed that “this is 
just the beginning” with a “virtual cascade of new 
products to follow.” 

subscribers are in rebuilt systems” and the company 
“is very well clustered.” He said that the MSO needs 
big clusters to achieve economies of scale for market- 
ing, implementing new technology and containing 
costs. He reported that Comcast is rolling out new ser- 
vices, including marketing digital services to 80 per- 
cent of its subscribers. Burke also promised that “price 
increases would be reasonable” and that, “clearly, we 
see telephony as a part of our future” and speculated 
that a joint venture with AT&T could be possible. 

On the contentious open access issue, Burke 
claimed that “there is open access and I hope it does 
get worked out.” With one-third of cable systems 
recently changing hands, Burke concluded that “this 
is a difficult time [for franchisers] due to consolida- 
tion, but in one year, most of these difficulties will 
be behind us.” B 

Burke informed franchisers that “83 percent of its 

Renewals offer new beginning for cities, experts contend 
Franchise renewals offer cities a new chance to 

plan their te1ecommunc:iations infrastructure, ac- 
cording to franchise experts in a session at the 
NATOA annual conference in Atlanta, Ga. 

tions Management Division for Fairfax County, 
Va., examined the “thinking process” that shaped 
Fairfax’s recent renewal of Media General Cable’s 
franchise. Munster admonished conference attend- 
ees “to take the renewal process seriously because it 
presents an opportunity to plan what your com- 
munity’s infrastructure will be in 10 to 15 years” 
from “an economic development, education devel- 
opment and government efficiency” perspective. 

dia General, Munster said, because it expects to 
earn revenue “from a whole spectrum of services” 

Skip Munster, director of the Telecommunica- 

’ 

Cox recently paid .$5,400 per subscriber for Me- 

and franchisers should treat the renewal process 
from a similar perspective. “You should treat the 
renewal not just as a cable service, but also from 
the perspective of Internet service, high-speed 
access and telephony.” Thus, he said, Fairfax cre- 
ated an extensive model of what revenue, capital 
expenditures, cash flows and the estimated future 
value of the cable system to determine what the 
cable operator is capable of paying for. “If you 
don’t know what the operator is capable of, it’s 
pretty hard to know what to demand,” Munster 
contended. 

Also, he said, “if you’re not in the habit of ne- 
gotiating renewals, get someone on your team who 
does or you could be outgunned early by an oper- 
ator’s corporate attorneys.” 

(See Renewals, Page 9) 
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(Continued from Page 8) 

In the ascertainment process, where community 
needs and interests are defined, local governments 
should “create a legal defense if you ever get to the 
franchise denial point.” Munster said, adding that 
determining these needs “is the single most impor- 
tant thing we did.” H:e said Fairfax’s renewal pro- 
cess also included conducting: 

four focus groups; 
a compliance and compliant review of Media 

an institution ascertainment; 
a technology study of what the county needs; 
a citizen telephone survey that included sur- 

veying noncable subscribers about their cable and 
telephony needs; and 

a test and inspelction of Media General’s cable 
system. 

In addition, Fairfax met with the county’s con- 
sumer protection conmission about the renewal. 

The rebuild process in the new franchise, 
Munster said, require:d a hybrid fiber coaxial system 
that would average 5100 homes per node, required a 
battery backup system for electronic components 
and mandated a centralized monitoring system. 

Munster also said subscriber feedback deter- 
mined that they wanted more a la carte program 
packages and alternative services such as telephony. 
And, he contended. Fairfax’s renewal mandates 
“audio leveling between channels, which requires 
there to be a computer-controlled standard volume 
level from channel tal channel.” 

schedule, Munster said, and its 15-year franchise 

General; 

The franchise mandates a four-year construction 

want to stabilize rates, you have to give the cable op- 
erator the time to recoup its investment.” However, he 
said, the franchise does contain “a 10th anniversary 
review” in which the county “can ascertain if Media 
General has continued to meet its needs, and, if not. a 
renewal can be triggered.” This provision does not ap- 
ply if effective competition exists. 

Munster also highlighted Fairfax’s performance 
guarantees and remedies in the new franchise which, 
he said, “improve remedies for customer violations.” 
For example, “missed appointments, a failure to dis- 
close price terms or a failure to respond to complaints 
in a timely fashion could result in fines.” Munster in- 
structed conference attendees that the threat to access 
an operator’s $50,000 security fund is a strong incen- 
tive to prevent them from committing violations. “It 
looks bad to shareholders on the balance sheet that 
this fund had to be accessed,” he said, and “is a very 
interesting lever” over the cable operator. 

“Document, document, document” if franchisers 
want to make the renewal process easier, warned 
Jeffrey Neidert, municipal cable coordinator for the 
city of Brunswick, Ohio, 

Neidert said his office did not have a policy to 
document cable complaints in its highly publicized 
renewal dispute with Cablevision Corp. (see June 
1999 Monthly Bulletin, page 5). Also, he said, “be 
sure to have all of your facts straight and be sure 
you know what your community wants” in the re- 
newal process. In retrospect, he added, one problem 
in its fight with Cablevision was that “the city 
council did not effectively go after the cable com- 
pany” and fine the operator for violations in the ini- 
tial franchise. B 

Kennard, Sachs oppose cable access regulation 
“If what you want is rapid broadband deploy- 

ment. and local telephone competition. then I urge 
you to allow cable’s high-speed Internet service to 
develop free of government regulation,” declared 
National Cable Television Association (NCTA) . 

President and Chief Executive Officer Robert Sachs 
before an audience of local officials at the NATOA 
annual convention in Atlanta. 

The FCC also opposes further regulation of cable . 

Intemet access. Calling broadband “the most impor- 
tant issue on our agenda today,” FCC Chairman Will- 
iam Kennard told conlerence attendees that regulation 
of cable Internet service would be premature. 

attempts by some multichannel video providers to 
evade local franchise obligations.” These efforts have 
included, he said, ‘‘a joint friend-of-the-court brief in 
the City ofAustin case where SBC sought to avoid 
municipal regulations by offering video services 
through its telephone affiliates.” And, “NATOA and 
NCTA counsel appeared side-by-side in the federal 
appeals court in Chicago seeking reversal of the 
FCC’s ECI decision that created a loophole in the 
definition of a ‘cable system.”’ 

Addressing the regulation of new advanced ser- 
vices such as high speed Internet and switched local 
telephone services, Sachs asked local officials “to 
consider whether government regulation of these new 
and highly competitive consumer services is necessary 
or appropriate as a matter of public policy.” 

(See NATOA Speeches, Page IO) 

NCTA opposes ‘forced access’ 
Sachs reminded local officials that NCTA and 

NATOA “have stood shoulder-to-shoulder in fighting 
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plications of forced access and discussed why it is 
premature to impose rules on cable Internet access. 
He contended that “cable modem service is still 
very new” and “represents about 2.5 percent of the 
domestic Internet access market.” Also, Sachs 
claimed, “cable is by no means alone in providing 
high-speed Internet access” as “telephone compa- 
nies, electric companies, fixed wireless and satellite 
companies are rolling out high-speed Internet 
services.” 

For example, he said, “in the last six months, 
the number of digital subscriber line (DSL) custom- 
ers has doubled” and DSL “is expected to be avail- 
able to more than 38 million U.S. homes.” AOL’s 
$1.5 billion investment in Direct-PC and MCI and 
Sprint’s wireless cable systems also represent high- 
speed access competition. he said. 

OpenN€T criticized 
Sachs was critical of the OpenNET coalition 

“launched by AOL and the incumbent local phone 
monopolies,” claiming that “this campaign is not 
about open access to Internet content, as the 
OpenNET coalition has portrayed.” He questioned, 
“Why are regional phone giants like Bell Atlantic, 
SBC and U S West spending vast legal and political 
capital to force cumbersome regulations on cable 
operators, when at the same time the Bells are 
building their own competing DSL facilities that are 
not dependent on cable?” 

The answer, Sachs contended, is that “local 
phone monopolies woul!d like to derail cable as the 
only real competitor to local phone service.” In- 
deed, he said, “when a cable system is rebuilt to 
provide high-speed Internet services, it can easily 
carry telephone traffic.’” Thus, “what scares GTE 
and the regional Bells is the threat of a competitor 
using its facilities to provide voice, video and data.” 

their towering market share is to saddle cable op- 
erators with cumbersome regulatory requirements 
that slow the deploymerit of competitive high-speed 
Internet service and telephony.” Having failed to 
convince the FCC to adopt open access require- 
ments. Sachs told local officials, “they want you to 
do their bidding.” 

Contrary to the clairns of the OpenNET coali- 
tion, Sachs said, “it is clear that competition and 
customer choice are increasing, not decreasing” in 
the Internet access market. He challenged local offi- 
cials to “ask yourselves whether broadband deploy- 
ment ... is more likely to1 result from competition 
among cable and other broadband infrastructure 

Sachs outlined sorne of the important policy im- 

The only way GTE 4and the Bells “can maintain 

providers, or from cumbersome government 
regulation.” 

Kennard: open access rules unnecessary 
Kennard told the NATOA audience that federal 

regulation of cable Internet service was unnecessary 
at this time and would undermine the prospect of 
having “multiple broadband pipes - cable, DSL. 
broadband wireless, satellite. terrestrial broadcast 
- in every home.” Thus. he contended, “that is 
why I think the debate we are having today about 
unbundling and access to the cable pipe is funda- 
mentally different from the debates we had about 
the telephone industry, when everybody knew that 
we only had one wire for the foreseeable future.” 

Characterizing the open access dispute as “a 
transitional debate” because the broadband tech- 
nologies and services are changing so rapidly, 
Kennard said that “we should resist the urge to 
reguiate because I think that it is likely that the 
market will sort this out.” He said that “there are 
market incentives that will drive openness in the 
broadband world” such as “the prospect of altema- 
tive pipes” serving consumers and “the culture of 
the Internet that has grown up in this country.” 

Regulation has costs 
Also, Kennard contended, “we must recognize 

that regulation has costs.” For example, he said, in 
the process of writing nondiscriminatory open ac- 
cess regulations, the commission would have to de- 
fine what discrimination means, the terms and con- 
ditions of access and pricing “that inevitably get 
drawn into these issues of nondiscrimination.” 
Regulators would have to create a pricing model, 
Kennard claimed and “you have to have a means to 
enforce them in a meaningful way.” This type of 
regulatory regime would resemble the complex 
rules governing local telephony, he said, which 
would be less attractive than a market-based 
solution. 

“What I am hearing on this issue is a lot of 
rhetoric that the sky is falling, but when I look out 
in the marketplace and see only a million cable mo- 
dem subscribers and about 200,000 DSL subscrib- 
ers,” Kennard told local officials, “my first reaction 
is to allow the marketplace to play out for a while 
before we step in and start regulating.” B 

E-mail us with I I questions at 

3 @ thompson.com 

10 Multichannel Video Compliance Guide November 1999 



OPEN ACCESS- 
(Continuedfrom Page 3) 

monopoly, but extend the cable model of a closed pro- 
prietary network to broadband Internet services.” This 
is occumng, they said, “at the very moment that new 
technologies could fre:e consumers from what the De- 
partment of Justice has called one of the nation’s 
‘most durable and powerful monopolies.”’ 

The report found that “AT&T’s claim that it  
will keep its cable network open by providing ‘one 
click access’ to the Internet is utterly deceptive.” In 
fact, the report said, A.T&T’s subsidiary @Home “im- 
poses significant restrictions on access,” including: 

discriminating against unaffiliated ISPs in the 
price and quality of service because certain services 
are precluded from being sold and consumers must 
pay twice for access to unaffiliated ISPs - once to 
AT&T/@Home and once to the ISP; 

controlling the boot screen that the subscriber 
sees, “which creates the potential to steer customers”; 

controlling the network “confers an insur- 
mountable information advantage on the cable sys- 
tem operator for gathering consumer data and tar- 
geting consumers”; and 

limiting the amount of streaming video that 
could be downloaded by customers. 

The report also documents how telephone com- 
panies are attempting to close their networks for ad- 
vanced services. 

In addition, the study determined that “financial 
analysts believe it would be economically viable to 
deploy broadband as an open network,” especially 
because open access would stimulate “more rapid 
deployment of broadband services.” 

public policy” because it protects free expression. If 
both telephone and cable networks insist that Internet 
“distribution and content be linked,” the consumer 
groups said, “we would end up with a choice of a very 
few, private toll roads on which affiliated information 
service providers get the best treatment.” 

NCTA response 
The National Cable Television Association 

(NCTA) took issue with the consumer groups’ con- 
clusions. “The study misrepresents marketplace 
conditions as well as the negative impact that gov- 
ernment regulation would have on broadband de- 
ployment and consumers,” the NCTA contended. 
“The facts are clear,” the trade group said. “Cable’s 
deployment of high-speed Internet has spurred com- 
petition and decreased prices for consumers.” 

“This debate is really about government regula- 
tion of the Internet,” the NCTA claimed, adding that 
“those who seek to advocate government regulation 
- AOL, GTE and the regional Bells - seek to pro- 
tect their own dominant market positions and elimi- 
nate competition.” B 

The report concluded that open access “is the right 

Playboy asks Supreme Court to affirm scramble ruling 
Playboy Entertainment Group Inc. filed its brief 

Oct. 4 with the U.S. Supreme Court, seeking to 
have affirmed a lower court decision that struck 
down a controversial federal provision requiring 
certain programming to be “scrambled” so that chil- 
dren could not accidentally view it. 

In December 1998 a provision of the 1996 Tele- 
communications Act ithat requires cable operators to 
scramble sexually explicit programming was de- 
clared invalid by the 1J.S. District Court for Dela- 
ware (see February 1999 Monthly Bulletin, page 8): 
Playboy asked that court to invalidate the provision 
on First Amendment grounds. In its place, the court 
ordered that a less restrictive federal blocking pro- 
vision be implemented. 

District court ruling 
Section 505 of the 1996 act added new language 

to the Communications Act, requiring the scrambling 
of sexually explicit adult programming in homes. In 
its $505 rules, the cornmission limited the hours 
during which sexually explicit programming may 
be shown on unscrambled channels to so-called 

“safe-harbor hours,” prohibiting the transmission of 
such programming on any adult channel between 6 a.m. 
and 10 p.m. if it is not fully scrambled or blocked. 

The commission defined “scramble” as “to rear- 
range the content of the signal of the programming so 
that the programming cannot be viewed or heard in an 
understandable manner.” The government sought to 
ensure that during the hours when children are likely 
to be watching television, signal bleed cannot occur, 
which is when a discernible video and/or audio ap- 
pears on a cable customers’ television even though 
they have not purchased the service. 

tional, the district court said that, “Although $505 is 
aimed at preventing signal bleed, a content-neutral 
objective, the section applies only to signal bleed 
occurring during the transmission of ‘sexually ex- 
plicit adult programming or other programming that 
is indecent.”’ For example, the court noted, signal 
bleed from the Disney Channel “does not come 
within the purview of this statute.” Thus, the court 
reasoned, “Congress’ targeting of signal bleed of 

Finding the scrambling provision unconstitu- 

- 

(See Playboy, Page 12) 
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PLAYBOY- 
(Continued from Page I I) 
solely sexually explicit programming is a content- 
based restriction.” 

Also, the court rejected the.Govemment’s argu- 
ment that complete scrambling was necessary to pro- 
tect the right of the individual to be left alone in the 
privacy of his or her home. As an altemative to $505, 
the court ruled that $504 of the Communications Act. 
which allows subscribers to fully scramble or block 
audio and video signals, is a more effective provision, 
and is less restrictive of :First Amendment rights. 

Playboy brief 

$505 restriction imposedl “on Playboy’s speech vio- 
lates the well-established principle that a govemmen- 
tal interest in preventing access by children to sexu- 
ally-oriented material does not justify an unnecessar- 
ily broad suppression of speech addressed to adults.” 

Also, the programmer said, the government ig- 
nores the technical distinctions between cable and 
broadcast television, especially the impact of restrict- 
ing programming in the 6 a.m. to 10 p.m. time period, 
“a restriction on speech” that “is far greater for cable 
television because it restricts entire networks. as 

In its brief to the Supreme Court, Playboy said the 

1. Title of Publication: Multichonnel Video Compliance Guide 

compared to that for broadcasting, where enforcement 
affects only the scheduling of a particular program.” 

“Because of the inherent vagueness of the inde- 
cency standard, aggravated by the particular mandate 
of Section 505, and the FCC’s steadfast refusal to 
clarify the law.” Playboy contended to the Court, 
“cable operators had no choice but to censor all of 
Playboy’s programming during nonsafe harbor hours.” 

Playboy also said the Court should conclude 
that the government’s concern about the harms of 
signal bleed are unfounded. Playboy’s program- 
ming is rescrambled by cable operators, which re- 
stricts access to the programmer’s channel to only 
those who have paid for the service. 

Playboy said, ‘‘a variety of nonregulatory means 
are available to consumers to ensure that they do not 
receive signal bleed” such as cable television convert- 
ers with channel mapping features. In addition, Play- 
boy said, many televisions and VCRs “already have 
built-in child-lock circuitry that allows parents or oth- 
ers to completely lock out the audio and video of any 
channel, thereby preventing signal bleed.” 

court that Section 504 of the 1996 act “provides a 
content-neutral altemative that is tailored to those 
households that actually receive signal bleed.” D 

Playboy urged the Court to agree with the lower 
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Building Cable's Big Pipe Attachment Y 
3rd Affidavit o f  Michael R, Dunn 

m e d i a a n  tral 

Building Cable's Big Pipe 

Cable operators are in the midst of completing billiondollar, 
two-way rebuilds over the next two years. Once the 
construction is completed, the stage will be set for all manner 
of new interactive video, voice and high-speed data services. 
The pay off, operators hope, will be to generate new revenue 
streams from new technologies. 

By Jim Barthold 

it's always been cable's technological manifest destiny. Build a bigger and better cable 
system and sell more services to consumers. 

As cable heads toward the millenium, today's construction fervor is being ignited by the 
prospect of potentially lucrative interactive video, high-speed data and telephony services. 

But there's one added element to the mix: AT&T Corp. Now an equal partner in cable's MSO 
fiatemity, the giant telco's arrival has lent a sense of urgency and, frankly, conhsion to the 
industry's 1999 goals. 

By acquiring Tele-Communications Inc. and partnering with a bevy of others for local 
telephony services, the telecommunications giant refocused and, potentially skewed, cable's 
course. 

As a result, operators agree on only one thing: the nearly complete hybrid fiber coax (HFC) 
networks will handle whatever services are to come; it's just a matter of prioritizing. 

Brian Roberts, president of Comcast Corp., acknowledges that cable is a "bandwidth king" 
with the opportunity to offer digital video, voice and data, although not necessarily in that 
order. 

"This industry is going to be a serious player in telephony," he predicted, neatly sidestepping 
how his company will deliver it. 

But, he emphasized, that's the long-range, not short-range target. 

"You have to step back and say: 'Where are we headed?"' he explained. 

The answer, he said, is straight ahead - and fast - with digital deployments. 

"We feel the digital box is where we want to step the hardest on the pedal," said Roberts. 

Others throughout the industry shared that viewpoint. The lack of certified, interoperable 
Opencable digital set-tops or point of deployment (POD) modules this year won't stop the 
industry from pushing out proprietary products'to the farthest reaches of networks that will 
be about 60% two-way complete by year-end. 

Tony Wemer, TCl['s executive VP-engineering and technical operations, is a long-time 
believer in digital deployments. AT&T's presence only strengthens that resolve. 

"Our objective is to get digital out as widely as we possibly can," he said. 

Wemer said that TCI had upgraded about 20% of its systems to two-way at the end of last 
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year, with more! than a million lgital  subscribers already on board. An accelerated effort this 
year will push that number closer to 60%, he said. 

"We are very bullish on the dense WDM (wave division multiplexing) and we're continuing 
that with high speed," he said. 

DWDM puts more equipment in the hub and less in the nodes, making it a less expensive 
architecture to put in place. 

Digital will mark its full-scale presence for the first time at Time Warner Cable this year, as 
the MSO deploys volumes of Scientific-Atlanta h c .  Explorer 2000 set-tops. 

"We'll launch it with broadcast services, but once we've got those under our belt and are 
operationally comfortable with those, it's just a matter of installing more equipment at the 
headend to add more services," said Jim Chiddix, Time Warner Cable's CTO. 

Time Warner will have about 85% of its plant upgraded to two-way by year's end, providing 
a nice platform on which to implement interactive services, Chiddix said. 

"Digital has come on much more slowly than first projected," he explained, discounting the 
seemingly rapid pace at which operators are now deploying it. "What we've learned over the 
last 10 years is that cable has a massive infrastructure and even after the technology is at 
hand to do new things with it, it takes years to move that into the marketplace." 

Thus, what seem slow is fast, he said. 

"It will take years for the new services that are now at hand to be available ubiquitously and 
to find out all new ways to market them and to work out business relationships that surround 
content and so fbrth, but we're launched. We've departed on that trip and, in hindsight, it will 
come rapidly; fi-om a weekly magazine's perspective it will come very slowly," he said. 

To be ubiquitous means to be interoperable, an Opencable goal that has, to date, not been 
realized by the industry's two leading vendors, General Instrument Cop.  and 
Scientific-Atlanta, who have yet to fully share their access control secrets as required under 
the Harmony agreement. This, at least indirectly, led MediaOne Group to a box order that 
uses a Digital Video Broadcast (DVB) open access scheme provided by Royal Philips 
Electronics NV of the Netherlands. 

Through this order the MSO is "trying to get global scale into this box-and break the back of 
proprietary" systems that are slowing full-scale roll-outs and retail opportunities, said Bud 
Wonsiewicz, Mediaone's SVP/CTO. 

While Opencable remains the end game, and this order fits into its overall scheme, it is 
important to open up a multi-vendor environment so operators can "select the best piece of 
consumer electronics to work on our network,!' Wonsiewicz said. The goal, he added, is to 
"embrace Opencable and bring in DVB multi-access." 

MediaOne expects to have 70% of its plant upgraded to two-way by the end of the year, 
Wonsiewicz added. 

Another MSO taking dead aim on the new services available via upgraded networks is 
Bresnan Communications Co. Ltd. 

"HFC has definitely made a difference to how possible everything is," explained Gary 
McIntosh, VP-engineering, who said Bresnan is developing "inter-city networks" that link 
systems and consolidate operations. 
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Bresnan, like o,ther MSOs, is heavily deploying 750 MHz networks, while toying with some 
860 MHz product. 

"We really don't see a large reason for going to 860," McIntosh said, noting that today's 
gallium arsenide (GaAs) technologies leverage the capabilities of 750. This, though, could 
change. 

"It's almost getting to the stage where (860) might be an offer too good to refuse, but it might 
be a qualified 860," he explained. "The central part of the network might be 860, but we 
might qualify levels at the taps for particular types of services." 

Those services would certainly include high-speed data, via proprietary and, the operators 
hope, interoperable Data Over Cable Service Interface Specifications (DOCS1S)-certified 
modems this year. 

"There are no shortcuts" when it comes to using HFC networks for data, McIntosh warned. 
"Don't try to save a few pennies by trying to squeeze the last thing out of your design or out 
of your laser by splitting too many times." 

Data delivery offers a plethora of opportunities, not the least of which is enhanced electronic 
commerce, said Comcast's Roberts. 

"I strongly believe it can become another new business for companies like Comcast," he 
predicted, pointing to the MSO's success with shopping channel QVC as evidence that 
consumers will buy over-the-air. 

"At Comcast, we are clearly focused on this new revenue opportunity," he said. 

Standardized, interoperable, portable modems will greatly enhance that opportunity. Among 
other things, they can be sold at retail and take the cost off the operator's books. Also, 
original equipment manufacturers (OEMs) will be more willing to stuff cable modems into 
their computers, obviating the need for MSO home installation. 

While MediaOnle will continue to roll our proprietary modems, "we're definitely committed 
to DOCSIS," said Wonsiewicz, echoing the sentiments of operators such as Mark Coblitz, 
Comcast's VP-strategic planning, who added, "The goal is to transition to DOCSIS as fast as 
we can." 

Comcast, he saitd, plans to install between 1,200 and 1,300 cable modems a week, a range 
that fits nicely with other MSOs goals. 

The final network use will be telephony. AT&T will start in 10 markets late this year with 
TCI and its MSO partners, including Time Warner and Bresnan, using traditional 
switched-circuit telephone over HFC networks then changing to Intemet Protocol (IP) 
packetized delivery, standardized through Packetcable, probably in 2000. 

Quality of service (QoS) is a key feature of DOCSIS 1.1 cable modems. 

"We have to do that to have commercial-grade IP telephony," said Chiddix. 

"Our biggest thing this year is to get the markets prepared for it," added Werner, who said 
that IP telephony is a "someday" proposition for TCI, which will trial the service later this 
year. 

Werner said he does not use the term "circuit switched" to differentiate how traditional 
telephony services work over HFC networks versus IP. 
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"Circuit switchled means you're switching the calls at a switch some place, which everybody's 
going to do wh.ether it's IP or it's other," he said. 

Instead, he use8s the term "constant bit rate.'' 

"Constant bit rate means it's still over cable, but instead of sending it in packets, you're TDM 
(time division multiplexing) and you've got a constant bit rate for yours that's interleaved 
with others. 

If you're doing straight voice it's very efficient because they talk and, if you're doing it on 
data and voice, the IP is there. But it's still digital all the way to the home," he said. 

Whatever it's called, traditional telephony over HFC has been very successful for MSOs, 
particularly Cox Communications Inc., Cablevision Systems Corp. and Mediaone. 

"We've got a redly good product with telephony right now," said Wonsiewicz. "Our systems 
have amazing unlimited capacity for voice." 

That capacity could even be used a little further out for personal communications services 
(PCS). Cox uses PCS in Southern California with mixed results while Bresnan recently 
signed up with WirelessNorth LP, a cellular provider to use the MSO's lines in Duluth, Minn. 

"We came along with a large amount of spectrum and we could give it to them very easily," 
said McIntosh. 

Bresnan segments its markets into "business nodes" that run off larger, residential nodes. 

"In areas where we have opportunities for more advanced data, we will break out from the 
residential node: location and acquire some fibers that have been set aside and create another 
node, either adjacent to the residential node," he explained. "Or we will extend from the 
residential node: closer to the business area." 

This gives the operator deep two-way bandwidth for business users and providers, like 
WirelessNorth. 

"We came along with a large amount of spectrum and we could give it to them very easily 
without worrying about them grabbing all the residential (bandwidth), so we could be extra 
generous to them on both the forward and reverse spectrum," said McIntosh. 

Bresnan is out in front on PCS as other operators concentrate on the more traditional voice 
and data services. 

"We've done some trials here with it and we're not doing anything of substance on the PCS 
side over the cable," said Werner. "It doesn't mean that we can't. It doesn't mean that we 
won't. It's just not on our radar screens." 

AT&T might change that. 

"That's a fast gmwing unit and it's one of AT&T's keys and we don't want to telescope what 
we're up to," said an AT&T source who particularly likes an Ericsson-developed pic0 
(smaller than micro) point of presence technology for wireless PCS. 

"They've made a tiny little wireless cellular tower . . . that looks like a line amplifier in a 
cable plant,'' the: source said. It would be "really neat for a cable operator to use Ericsson 
'pico' POPS and do the backhaul of the transport for those wireless services like PCS using 
those same frequencies as are being used to service @Home and Road Runner. 
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"The antenna wlould be out on the pole. It would literally look like a line amp," the source 
said, cautioning, "I" not asserting here that AT&T's going to do it, although you can infer 
that if you want." 

The system, the source added, "is not rocket science. It's off-the-shelf equipment but now 
that we have the: cable and so do others, that's a very obvious, very good play and I think it 
bodes very well for the future of us and for other people." 

(February 22, 1999) 

More Cable WorJ 
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SUMMARY 

Southern Company seeks reconsideration of the Commission’s Order in The Matter 

ofAmendment of Rules and Policies Governing Pole Attachments, CS Docket No., 97-98, 

- FCC Rcd , FCC 00-116 (Released April 3, 2000) (the “Order“). Southern 

Company challenges the Order’s inexplicable refusal to recognize the taking of its private 

property and the numerous court orders entitling it to constitutionally adequate just 

compensation folr the taking. 

The Commission relied heavily upon legislative history of the Pole Attachment Act 

as it existed prior to 1996 (“the 1978 Act”). The Commission also justified its rules and 

policies by continued reference to a Supreme Court interpretation of the 1978 Act in FCC 

v. Florida Power. Corporation, 480 U.S. 245, 107 S. Ct. 1107 (1987). The Commission 

failed to recognize, however, that the world of pole attachments has changed drastically 

since the FPC case. In 1996, Congress transformed the pole attachment world from one 

involving regulation of voluntary access to a regime of imposed occupation (“the 1996 

Act“). 

The 1996 Act has been judicially reviewed three times.’ Each court stated 

unequivocally that the mandatory access pravision found in 5 224(f) of the 1996 Act effects 

a perse physical taking of the utilities’ private property. Under the Fifth Amendment of the 

United States Constitution, when private property is taken, just compensation must be paid. 

The Commission has ignored this constitutional mandate, failing to even mention in the 

’ See Gulf Power Co. v. United States of America, 998 F. Supp. 1386 (N.D. Fla. 1998); 
affirmed 187 F.3d 1324 (1 I th  Cir. 1999) (“Gulf Power F); Gulf Power v. Federal 
Communication Comm’n, 208 F.3d 1263 (1 1 th Cir. 2000) (“Gulf Power lf‘). 
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Order any of the Gulf Power decisions or the constitutional requirement of just 

compensation. 

When rriandatory access was thrust upon the utilities at the behest of cable and 

telecommunication companies, it brought with it a new target for the Commission. The old 

target was reasonable rate regulation. The new target is constitutionally adequate just 

compensation .- i.e., a full and perfect price for the property taken. Getting “close enough” 

is no longer acceptable. Nevertheless, the Commission has sacrificed accuracy by 

steadfastly adhering to irrelevant notions of expediency and simplicity. Once private 

property is taken, the Constitution does not permit such a sacrifice - not even for cable 

television companies. 

For these reasons, the rules and policies set forth in the Order are unreasonable 

and unconstitutional in the following respects: 

(I) The Cable Rate fails to impose upon cable companies an 
obligation to pay their fair share of the costs for unusable pole space; 

(2) The Cable Rate is based upon historical costs instead of 
current lor forward-looking costs; 

(:3) The Cable Rate fails to allow the utilities to recover all 
appropriate costs for building and maintaining their networks; 

(4) Several of the presumptions underlying the Cable Rate are 
erroneous and fail to reflect the realities of the utility industry; and 

(5) The Conduit Rate fails to reflect the realities of the utility 
industry and is wholly unreasonable. 

The Ccimmission should reconsider the Order and abandon its cable friendly 

posture. It is tiime for the Commission to heed Gulf Power l and Gulf Power /I and move 

toward constitutionally required just compensation. 

.. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In the Matter of 1 
1 
1 

Amendment of Rules 1 
and Policies Governing 1 
Pole Attachments 1 

CS Docket No.: 97-98 

PETITION FOR RECONSIDERATION 

Southern Company Services, Inc., through its attorneys, and on behalf of Alabama 

Power Company, Georgia Power Company, Gulf Power Company, Mississippi Power 

Company, and Savannah Electric and Power Company (collectively, “Southern Company”), 

and pursuant to Section 1.429 of the Commission’s rules, 47 C.F.R. § 1.429, files this 

Petition for Reconsideration (“Petition”), concerning the Commission’s Order in The Matter 

ofAmendments lof Rules and Policies Governing Pole Affachments, CS Docket No. 97-98, 

FCC Rcd , FCC 00-1 16 (Released April 3, 2000) (the “Order”).* The Order 

addresses issues first raised in Amendment of Rules and Policies Governing Pole 

Attachments, Notice of Proposed Rulemaking, CS Docket No. 97-98, 12 FCC Rcd 7449 

(1 997). Southern Company, along with several other utilities, participated in the subject 

- ~~~ ~ 

* The Order was published in the Federal Register on May 17,2000. 
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proceeding by filing both Comments (docketed June 27, 1997) and Reply Comments 

(docketed August I 1, 1 997).3 

I .  Introduction 

A. 

The 1978 Act authorized the FCC to regulate rates charged to cable television 

providers for the use of poles owned by utilities. As the legislative history indicates, one 

of the purposes of the Act was to foster the deployment and growth of cable television 

through low pole attachment rates. See S. Rep. No. 95-580, 95th Cong., 1st Sess. 18 

The Pole Attachment World Prior to 1996 

(1 977) (“The formula, developed in 1978, gives cable companies a more favorable rate 

for attachment than other telecommunications service providers. The beneficial rate to 

cable companies was established to spur the growth of the cable industry, which in 1978 

was in its infancy.”) Congress ensured that the rates would be artificially low by allocating 

the costs of the affected poles solely on the basis of “usable space” and placing on the 

utility 100% of the cost for “unusable space” that is necessary to support that other portion 

of the pole. See 47 U.S.C. § 224(d). In implementing the rate, the FCC further ensured 

that the rates were kept artificially low by holding that the rates were to be based only upon 

utilities’ historical, embedded costs (as opposed to using more current or forward-looking, 

replacement costs). 

Utilities generally objected to having their customers subsidize cable expansion 

through undeniably “favorable” or “beneficial” rates. Utilities complained that the favorable 

Other participating utilities included Tampa Electric Company, Carolina Power & Light 
Company, Florida Power Corporation, Entergy, Virginia Electric and Power Company, and 
Pacific Gas and Electric Company. 
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formula failed to reflect allocation of the total cost of constructing, providing and 

maintaining utility poles. 

In the mid 1 9 8 0 ’ ~ ~  Florida Power Corporation (“FPC”) voiced its objections by 

challenging the favorable rate as effecting an unconstitutional taking of its private property 

pursuant to the Fifth Amendment. The Eleventh Circuit agreed with that position, holding 

that the 1978 Act  committed a taking and failed to provide just compensation, in part due 

to separation of powers concerns. See generally Florida Power Corp. v. FCC, 772 F.2d 

1537 (1 1 th Cir. 1985). Upon review, the Supreme Court reversed that decision, holding 

that no taking had occurred because the utilities had voluntarily allowed the attachments. 

FPC, 480 U.S. at 250-54. Since there was no taking, constitutional just compensation 

analysis did not apply. Thus, the rates for the attachments were reviewed under the more 

flexible notions of reasonable rate regulation and passed muster. The FPC court 

cautioned, however, that should Congress in the future mandate access, a taking may 

occur, invoking1 the more stringent standards of the Fifth Amendment. 480 U.S. at 251 n. 

6. 

B. I h e  1996 Act 

In response to continued pressure by cable service providers, Congress again 

generously acc;ommodated that industry with its 1996 Amendments to the 1978 Act. The 

1996 Amendments for the first time forced pole owners to grant attachment access to third 

parties. 47 U.S.C. § 224(f)(1). Congress reauired utilities to provide space to every cable 

company that desires to use any pole, duct, conduit or right-of-way owned by a utility. In 

addition, the same right of forced access was also provided to attachments of 
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telecommunications carriers. Utilities, therefore, were stripped of their right to exclude 

others from their private property. 

Congress also provided for a new rate provision fortelecommunications carriers and 

cable companies that also provide telecommunications services. Specifically, Congress 

held that the Telecom Rate should reflect an allocation not only for the usable space they 

occupied, but also for the supporting unusable space. 47 U.S.C. § 224(e)(2). Congress 

declared that the Commission “shall . . . recognize that the entire pole, duct, conduit, or 

right-of-way other than the usable space is of equal benefit to all entities attaching to the 

pole and therefore apportion the cost of the space other than the usable space equally 

among all such attachments”. House Report No. 104-205 at 92 (emphasis added). Yet, 

Congress left in place the pre-existing “favorable” or “beneficial” rates for cable companies 

that provided “solely” cable service. 47 U.S.C. 5 224(d).4 

C. Gulf Power l 

Shortly after its enactment, APCO and other utilities challenged the 1996 Act in the 

Northern District of Florida. Gulffower v. United States, 998 F. Supp. 1386, 1390 (N.D. 

Cable operators openly acknowledge the favorable treatment they have received from 
Congress and the FCC. See, e.g., AT&T-Annual Report & SEC Filings: Form 10-K at 
www.att.com/ir/see/l OW1 Ok - 000327.htm1, pp. 28-29. (“The favorable pole attachment 
rates afforded cable operators under federal law can be increased by utility companies 
owning the poles during a five year phase-in period beginning in 2001, if the cable operator 
provides telecommunications service, as well as cable service, over its plant. The FCC has 
clarified that a cable operator’s provision of Internet service does not affect the favorable 
pole rates.”) (emphasis added). The Fifth Amendment does not contemplate “favorable” 
rates for the taking entity. See, e.g., Edmund Realty Co. v. Walmer Bldg. Co., 123 F.2d 
54, 56 (8th Cir. 1941) (“any rule that so limits the damages in such case as that the result 
will be in fact less than just compensation for the injury suffered falls short of the 
constitutional measure.”); United States v. Virginia Electric and Power Company, 365 U.S. 
624, 636, 81 S. Ct. 784, 792 (1961) (“The value of the easement must be neither 
enhanced nor diminished by the special need which the Government had for it.”) 
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Fla. 1998). The utility plaintiffs claimed that the 1996 Amendments effected a per se 

physical taking of their private property triggering the requirement of just compensation. 

The lawsuit also alleged that the 1996 Act was facially infirm in that it violated separation 

. of powers concerns by entrusting just compensation determinations to an administrative 

agency instead of the courts. Id. The utility plaintiffs did not believe Congress or the 

Commission should be involved in making just compensation determinations. 

The district court ruled against APCO and the other plaintiff utilities. While the Court 

acknowledged that the utilities' property indeed had been taken for purposes of the Fifth 

Amendment, the Court determined that any complaint about the amount of compensation 

was not ripe for review. Id. at 1395, 1397-98. Given the potential for judicial review, the 

Court also held that the FCC could initially determine the compensation due for the taking. 

Id. at 1397-98. 

Although pleased that a court had recognized the taking of their private property and 

right to just compensation, APCO and the other utility plaintiffs appealed the district court's 

separation of powers ruling to the Eleventh Circuit Court of  appeal^.^ A three-judge panel 

agreed that the mandatory access provision in the 1996 Act effected a per se taking of 

private property. Gulf Power, 187 F.3d at 1329. Nevertheless, like the district court, the 

Eleventh Circuit. found the compensation arguments unripe for review and affirmed the 

lower court's separation of powers ruling. 'Id. at 1338? 

The Commissiion and the United States Justice Department also appealed, challenging 
the district court's finding that the mandatory access provision effected a taking entitling 
the utility plaintiffs to just compensation. 

During the course of those proceedings, the Department of Justice, on behalf of the 
Commission and the federal government, informed the Court that utilities who believe that 
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D. Gulf Power I! 

On February 6, 1998, the Commission promulgated regulations implementing its 

authority under the 1996 Act. See Report and Order, 13 F.C.C.R. 6777,1998 WL 46987. 

In the Report arid Order, the Commission (1) interpreted the mandatory access provision 

to require utilities to give Internet service providers access to their poles as a cable service; 

(2) interpreted the 1996 Act to apply to wireless telephone equipment; (3) determined that 

the 1996 Act precludes utilities from receiving rent for overlashed wires; and (4) interpreted 

the 1996 Act to1 prohibit utilities from receiving additional rent for dark fiber. See id. at 

6795-96; 6798-’99; 6807; 681 0. 

Southern Company and several other utilities challenged the Commission Report 

and Order before the Eleventh Circuit in Gulf Power I/. Among other findings against the 

Commission, the Court in Gulf Power /I reiterated the holding in Gulf Power l that the 

mandatory access provision effected a per se physical taking of utility private property. 

Gulf Power Co. v. Unifed States, 208 F.3d 1263, 1272 (1 lth Cir. 2000) (request for reh’g 

pending). The Court again made clear that the taking of utility property triggered a 

constitutional right to just compensation. Id. However, like the Court in Gulf Power I, the 

Court viewed as unripe any discussion about the appropriate level of compensation. Id. 

at 1273.7 

just compensation exceeds the statutory rate(s) should, in the first instance, charge what 
the utility believes to be appropriate. Letter from Alisa B. Klein (DOJ attorney) to Thomas 
K. Kahn (Clerk, United States Court of Appeals for the Eleventh Circuit) of 2/26/99. That 
charge would then be reviewed by the Commission with the right to judicial review of any 
Commission determination. 

’ In a recent ruling in Cavalier Telephone, LLC v. Virginia Electric and Power Company, 
File No. PA 99-005, the Commission refused to follow the mandates of Gulf Power I/ 

- 
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I I .  The Commission Must Abandon Cable Friendlv Notions of Simdicitv and 
Reasonable Rate Reaulation. 

In light of the drastically changed circumstances brought about by the decisions in 

GulfPower land /I, the Commission’s Cable and Conduit Rates miss the mark. The Cable 

and Conduit Rates fail to adequately compensate the utilities for their private property 

which has been taken forthe benefit of cable companies. The Commission seems to have 

ignored the changed circumstances, instead relying upon two fundamentally flawed 

assumptions. 

First, the Commission relies extensively upon legislative history indicating that with 

regard to pole attachment rates Congress was concerned with “regulatory complexity, 

opting for a simple plan requiring a minimum of staff, papetwork and procedures and the 

avoidance of a large-scale ratemaking proceeding.” Order, q7. What the Commission 

fails to recognize, however, is that Congress’ “simple plan” was forever jettisoned when 

Congress decided to leave the world of “ratemaking” and enter the world of strict 

constitutional just compensation by taking the private property of the utilities at the behest 

of cable and telecommunications companies. As such, the Commission’s reliance on 

legislative history concerning the “simple plan” reflected by the 1978 Act is ill-founded. 

The Commission also emphasized the Supreme Court’s holding in Florida Power 

Corp. v. FCC that its embedded cost methodology was not unreasonable or confiscatory. 

stating that the case was subject to “further litigation.” Id. at fi 7. While the DOJIFCC, the 
National Cable Television Association, and WorldCom, Inc., have asked the Court to 
reconsider its ruling in Gulf Power I / ,  Gulf Power l is stare decisis and binding precedent 
on the Commission. Gulf Power /I, 208 F.3d at 1272 (citing Cargill v. Turpin, 120 F.3d 
1366, 1386 (1 1 th Cir. 1997)). Whatever relief may be given in Gulf Power / I  pursuant to 
the pending motions will not change the ruling in Gulf Power I, namely that utilities’ private 
property has been taken and just compensation must be provided for that taking. 
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While the Supreme Court in FPC did refuse to find the FCC’s rules unconstitutional, it 

cautioned that it would be a different day if “the FCC in a future case required utilities, over 

objection, to enter into, review, or refrain from terminating pole attachments agreements.” 

480 U.S. 245, 251-252, n.6 (1987). That different day is upon us. Consequently, any 

approval the FPC Court gave to a 1978 embedded cost rate methodology, is wholly 

inapplicable to the constitutional just compensation analysis required under the 1996 Act. 

If it were otherwise, the FPC Court would never have mentioned the potentially different 

result a Congressional or Commission mandate would bring. The Court instead would 

have simply stated, whether it is a taking or not, the rate provides just compensation. 

111. Just Comuensation Differs From Rate Reaulation 

The FPC Court cautioned against mandated access because constitutional just 

compensation is a vastly different concept than rate regulation. 

In United States v. Miller, the U.S. Supreme Court defined just compensation to 

mean “the full and perfect equivalent in money of the property taken.” 317 U.S. 369, 373 

(1942) (citing Monongahela Navigation Co. v. United States, 148 U.S. 312, 326 (1893)); 

see also Olson v.. United States, 292 U.S. 256,254-55 (1 934) (stating that the govemment 

may not appropriiate private property unlessthe “full and exact equivalent for it be returned 

to the owner”); see Almota v. Farmers Nevator & Warehouse Co. v. United States, 409 

U.S. 470, 471 (1973) (just compensation equals the full monetary equivalent of the 

property taken). That full and perfect price is to be determined at the time of the taking. 

Olson v. United States, 292 US. 246, 255 (1934). The just compensation standard is 
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much higher than the “reasonableness” analysis applied in rate regulation cases that 

merely seeks to determine if the rate is so low as to be confiscatory. 

The distiriction between compensation standards and rate regulation was best 

explained by Judge Tjoflat in the City Gas case. Consolidated Gas Co. of Fla. v. City Gas 

Co. o f f la . ,  912 F.2d 1262, 1314-16 (1 lth Cir. 1990), vacated by City Gas Co. of Fla. v. 

Consolidated Gas Co. of Fla., 111 S. Ct. 1300 (1991). In that case, Judge Tjoflat 

explained that orice a taking occurs, once the element of compulsion enters the equation, 

the court applies’ a more rigorous standard for just compensation than the broad zone of 

reasonableness applicable to rate regulation. Id. at 1314, n.52 (dissenting opinion). He 

went on to state that: 

Of course, the just compensation price established by the court 
under the present facts must satisfy a more stringent standard 
that the standard that applies to rates set by a regulatory 
agency. 

Id. at 1319. 

It is a different day. The world has changed. Gone are simplicity and rate 

regulation. The change in focus from regulation to full and perfect value means the 

Commission must abandon notions of reasonable rate regulation and move toward 

constitutionally adequate just compensation. That distinction is critical and must not be 

ignored. 

IV. The Cable Rate Fails to Provide The Constitutionallv Rewired Full and Perfect 
Price 

Southern Company believes that the Commission is constitutionally required to 

abandon a cost-based approach altogether and search for the full and perfect price for the 
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property which has been taken. With the proliferation of modern technology and the 

explosive demand for linear corridors, many unregulated sales of similar facilities are taking 

place. Unlike an incremental pole by pole cost-based approach, those willing seller/willing 

buyer sales reflect the value of getting from point A to point B - Le., the value of the 

“corridor” or “system.” 

However, if Southern Company is to be somehow limited to an incremental cost- 

based methodology as set forth in the 1996 Act, that methodology must be implemented 

in a fashion that moves much closer to that full and perfect price. The current Cable and 

Conduit Rates are not even close. 

The Cable Rate fails to provide the constitutionally required full and perfect value 

because, among other deficiencies discussed below, it fails to allow for the recovery of 

significant costs the utilities incur in building and maintaining the networks to which the 

cable companies have forced access. In particular, it does not require the cable company 

to pay for the portion of the unusable space necessary to support its attachments. The 

Commission also admits that its methodology does not allow for the recovery of all 

“appropriate” costs incurred by the pole owners as reflected in FERC accounts. See, e.g., 

Order, nq 39, 59. Finally, the Commission’s emphasis on historical or embedded costs 

instead of current or forward-looking costs is unreasonable. Thus, under all circumstances, 

the Cable Rate violates the Fifth Amendment. 
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A. Lhe Cable Rate Fails to Allow Recoverv of All Costs 

1. The Cable Rate Fails to Allow an ADDroDriate Recoverv for 
Unusable SDace. 

In the 1996 Act, Congress recognized that the unusable space on a pole “is of equal 

benefit to all entities attaching to the pole.” House Report No. 104-204 (emphasis added). 

This is a common sense recognition that the usable part of the pole is not suspended in 

mid-air. The usable space is available for attachers to take only because of the unusable 

space buried six feet in the ground and left empty in order to safely provide the usable - 

elevated corridor. In accordance with this recognition, Congress required that the Telecom 

Rate must incorporate an allocation for unusable space based upon an “equal 

apportionment” of that space. 47 U.S.C. § 224(e)(2). 

While the Telecom Rate appropriately allows for the recovery of such an 

apportionment of unusable space, the Cable Rate does not. Instead, the Cable Rate limits 

recovery to an allocation based only upon the amount of usable space occupied without 

taking into account that the unusable space equally supports all attachments on the pole. 

Since the Cable Rate fails to allow for the recovery of these verifiable and legitimate costs 

attributable to the taking, it will never provide for the “full and perfect” value of the affected 

property. Cable companies impose the same costs in terms of unusable space as do 

telecommunications companies and should pay their fair share. 

To demonstrate that the Cable Rate’s failure to appropriately allow the recovery of 

those costs results in a woefully inadequate attachment fee, Southern Company is 

including in this filing the affidavit of Mr. R.E. Prater. In that affidavit, Mr. Prater, among 

other things, determines that the Cable Rate for APCO only produces a rate of $6.50 on 
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an annual basis using FY '98 data while the fully phased-in Telecom Rate produces a rate 

of $21 .07,8 with the only difference between these rates being that the latter rate contains 

an allocation for unusable space while the former does not. This gross disparity between 

the Cable Rate and Telecom Rate dramatically demonstrate that the Cable Rate does not 

provide just compensation because it does not allow for the recovery of all costs 

associated with the taking.g 

2. The Cable Rate Fails to Take Into Account All ADDrODriate 
FERC Accounts. 

In addition, even if the Commission were correct in limiting the recovery of costs to 

only an allocation for usable space (which it is not), the Commission refused to allow for 

the recovery of all appropriate costs associated even with that woefully inadequate rate. 

Southern Company (and the other electric utilities that filed in this proceeding) have 

previously informed the Commission that at least the following costs booked in FERC 

accounts should be recognized by the Cable Rate: 

FERC Capital Accounts: 

360 (Land and Land Rights) 
365 (Overhead Conductors and Devices) 
368 (Line Transformers) 
389-399 (Genet& Plant) 

* As noted above, just compensation is measured at the time of the taking. While rate 
regulation principles may allow a phase-in of rights, constitutional rights cannot be so 
parceled. Although the Telecom Rate is not at issue in this proceeding, this flaw again 
illustrates how critical the distinction is between rate regulation concepts and constitutional 
just compensation standards. 

Because the allocation for unusable space will never be $0 (Aff. of Mr. Prater), the Cable 
Rate fails to provide just compensation in all circumstances, rendering the Order and 47 
U.S.C. § 224(d') facially unconstitutional. U.S. v. Salerno, 481 US. 739, 745 (1987). 
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FERC O/M Accounts: 

580 (Operation Supervision and Engineering) 
583 (Overhead Line Expenses) 
588 (Miscellaneous Distribution Expenses) 
590 (Maintenance Supervision and Engineering) 
593 (Maintenance of Overhead Lines) 
598 (Miscellaneous Distribution Expense) 

Where appropriate, Southern Company, along with others, recommended fair 

allocations. 

The Commission rejected the utilities’ argu.ments, instead choosing to cling to cable . 

friendly notions of simplicity and conclusory statements by cable companies that the 

evidence did not support a change. See, e.g., the Order at footnote 86 and associated text 

(quoting cable and telecommunications commentators who admit that pole height is 

increasing yet concluding that there is “no basis” for changing usable space presumptions). 

For example, the Commission admits that including FERC Account 590 expenses in the 

formula for determining utilities’ maintenance costs would result in a more “appropriate” 

and “equitable” attachment charge. Yet, the Commission refuses to include these 

amounts, choosing to do something inappropriate and inequitable, because doing what 

is right and fair would be “too complex.” Order, at 31,273, 721. This admitted sacrifice of 

more complete compensation for administrative convenience itself proves that the Cable 

Rate does not fully compensate utilities for the taking they suffer from forced attachments. 

United States v. Virginia Nectric and Power Co., 365 U.S. 624,631 (1 961 ) (quoting United 

States v. Commodities Trading Corp., 339 U.S. 121 I 124 (1950)) (“The word ‘just’ in the 

Firth Amendment evokes ideas of ‘fairness’ and ‘equity’.”). The constitution does not allow 

such sacrifice - - even for cable companies. 
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The refusal to recognize the other accounts listed above is equally as erroneous and 

the Commission’s explanations for doing so are no better. The Cable Rate will never, 

under any set of circumstances, achieve just and full compensation. An attachment fee 

that leaves out expenses actually incurred by a utility that are directly attributable to the 

function of building, operating, and maintaining the pole distribution networks to which 

cable companies are attaching, is not a “full and perfect equivalent in money of the 

p rope rt y taken . ’I’ 

APCO and Southern Company urge the Commission to review the previous 

comments concerning the appropriate FERC accounts and reconsider the Cable Rate. 

3. The Commission’s Presumotions Concernina Pole Heiq ht and 
Usable Soace Do Not Sauare With the Realities of the Utilitv 
lndustrv 

In previous comments, Southern Company, along with many other utilities, put 

overwhelming evidence before the Commission that the current presumptions concerning 

pole height and usable space were erroneous. Additionally, the attached affidavit of R.E. 

Prater shows that in 1998, the average pole height for new poles was 40.22 feet. Mr. 

Prater also explains that 30 foot light poles are not applicable when considering cable 

and/or telecommunications attachments. When those poles -are removed from the 

calculation, the average pole height increases to 41 feet. 

The Commission’s current erroneous presumptions favor the Cable companies by 

relying on pole height and usable space numbers that do not square with the realities of 

the electric utility industry. The Commission has offered no reasoned explanation for 

rejecting the utilities’ evidence and the Order should be reconsidered. 



B. The Cable Rate Should, at a Minimum. Be Based Upon Current 
Forward Lookina Replacement Costs. 

1. Use of Embedded Cost Does Not Provide Just Compensation 

Long-standing judicial precedent teaches that the use of embedded costs is not 

appropriate in determining just compensation. 

In most ihstances, just compensation is the “fair market” value of the affected 

property. Miller v. United States, 317 U.S. 369, 374 (1942). That is, courts will look to 

determine what a willing buyer and a willing seller would agree to as a price. Id. Market 

value is not an appropriate measure of just compensation when the property’s value is too 

difficult to determine or when it is rarely, if ever, sold on the market. United States v. 

564.54 Acres of Land in Monroe and Pike Counties, Penn.,.441 U.S. 506, 512 (1979) 

(noting that public facilities such as roads or sewers are examples of properties for which 

market value is difficult or impossible to determine); The Appraisal Institute, The Appraisal 

of Real Estate, 338 ( l led.  1996) (“Appraisal‘). In these cases, courts apply other 

measures of value to ensure the compensation meets the constitutional standard. United 

States v. Toronto, Hamilton, & Buffalo Navigation Co., 338 U.S. 396, 403 (1949). 

These various “market value” proxies include, without limitation: Replacement Cost, 

Reproduction Cost, Income Approach, and Substitute Facilities Doctrine. 8 Nichols on 

Eminent Domain, $5 14A.01-14A.09. 

Among the various alternatives, however, the “original cost of the property is 

generally rejected as a past measure that is unreliable in determining a current fair market 

value.” 8A, Nichols 5 20.01; see also United States v. Toronto, Hamilton, & Buffalo 
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Navigation Co., 338 U.S. 396, 403 (1949) (discussed above). Yet, this least favored 

“original” cost - or embedded cost - methodology remains the basis of the Cable Rate. 

The embedded cost approach is disfavored for a reason. The Court in U.S. v. 

Toronto explained that “original cost is well termed ‘the false standard of the past,’ where, 

as here, present market value in no way reflects that cost.” Toronto, 338 US. at 403 

(citations omitted). Here, measuring the value of a pole system on the basis of original 

cost will not achieve just compensation, or anything remotely close thereto. The cost of 

materials, labor, easements, placement, etc. is far greater today than it was at the time the 

system was constructed. The market value of the pole system is far greater than the 

historical cost oA the system. Demand for the utility corridors has increased dramatically 

over the years and will continue to be a sought after property. The value of these linear 

corridors in the modern technological era bears absolutely no relation to the original cost 

of a single pole. The Commission has offered no reasonable explanation to the contrary. 

Instead, even members of the Commission recognize that embedded or historic 

costs do not advance Congress’s goals in enacting the 1996 Act. One member of the 

Commission explained that forward-looking, or replacement, cost is the proper measure 

on which to base the prices new entrants into the telecom market must pay to incumbents 

to purchase unbundled elements of the incumbent’s network. In a speech extolling the 

procompetitive policy of the 1996 Act, then Commission Chairman Reed Hundt 

championed thie mandate that these prices must be based on “forward-looking costs.” 

Reed Hundt, Speech before the FCC Business Development Associates, Antitrust 
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Conference for Corporate General Counsels, 1996 FCC LEXIS 5935 (Oct. 22, 1996). Mr. 

Hundt insisted that: 

[t]o be pro-competition these ‘cost-based’ prices must be 
based on forward-looking cost. When the incumbent in a 
ccimpetitive market contemplates expanding or rebuilding or 
selling or generating a retail price for a customer using its 
network, it is forward-looking cost that it considers: thus only 
forward-looking cost gives the new entrant the same 
opportunities from the existing network that the incumbent 
gets. 

Indeed, sound business decisions, by competitive and 
monopolistic firms alike, are based on forward-lookina costs, 
so it is in terms of foward-looking costs that the playing field 
must be leveled. 

Moreover, only prices based on forward-looking costs 
can prevent incentives for arbitrages retail prices become more 
competitive. It’s true that Congress gave entrants the right to 
choose which unbundled elements to take from the incumbent. 
And it’s also true that the value of network elements can 
fluctuate. But that is a policy problem only if the price for the 
network elements is based on historic cost. 

If the price the entrant must pay is economic user cost with 
economic depreciation, based on forward-looking, or 
reolacement cost-i.e., reflects current market value-then the 
incumbent doesn’t get left holding the bag. It gets paid enough 
to continue to invest in, to maintain, to operate, to profit 
reasonably from, its network. Lease prices for elements based 
on historic cost pricing do not provide such guarantees . . . .” 

Id. This call for prices that are based on present-day costs refers to provisions of the same 

Act in which the pole attachment statute is contained. Consistency demands that the same 

pricing methodology be applied throughout the Act. Admittedly, the prospective attaching 

entities are not the pole owners’ competitors in providing electric services, but the same 

procompetitive concerns mandate forward-looking or replacement costs in this setting as 

well. 
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It would be patently unfair to conclude that the past value of property constitutes a 

“full and perfect monetary equivalent” of the present value of the same property. No willing 

seller would freely and voluntarily sell his property at the price he paid to obtain it. Rather, 

he would sell it at the current, present-day price he could get for it in the market. Appraisal, 

at 20-26. For this reason, a valuation method based on backward-looking, historical, 

embedded costs does not derive a fair and equitable award, and could never be the 

measure of just compensation. Original cost would not make a property owner whole 

because it is not a reflection of the value of the property at the time of the taking. 

The Commission must adjust its thinking to come in line with the constitutionally 

mandated realities of the 1996 Act. If a cost-based formula must be the tool the 

Commission employs, it must be based on current or forward-looking replacement costs. 

2. The Redacement Cost Proxy 

As stated above, Southern Company does not believe a cost-based system will ever 

achieve the full and perfect price for its property. However, if limited to a cost-based 

framework, a current or forward-looking replacement cost methodology is a more 

appropriate proxy. 

Courts have also used the replacement cost valuation method to determine the 

value of special purpose property. Massachuseffs-American Water Co. v. Grafton Water 

District, 631 N.E.2d 59, 61 (Mass. App. Ct. 1994).’’ Water supply facilities were 

considered special purpose property for which the condemnee in Massachusetts-American 

was entitled to recover the amount necessary to replace them. Id. The court justified its 

lo Special purpose property is that which is used to provide a unique service and is not 
regularly bought and sold. 
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holding on the fact that there was no evidence of comparable sales, the property was used 

for a unique purpose, and it was of a type not frequently bought and sold. Id. at 60, 61. 

Similarly, it cannlot be disputed that utility poles are special purpose property, and can be 

accurately valued under the replacement cost methodology. 

In its Local Competition Order, the Commission sided with cable companies to hold 

that utilities were not automatically entitled to deny a request for access on the grounds 

that its poles lacked the capacity to accommodate any more attachments. 11 FCC Rcd. 

15,499, nn 11 61-1 164.” It based its holding on the fact that because a utility has the ability 

to expand capacity for its own needs, § 224(f)(1) requires it to expand capacity to meet the 

needs of attaching entities. Id. at 7 1162. According to the FCC, even if expanding 

capacity means the utility must replace poles and add conduits, it must go to these costly 

measures to satisfy its duty under the statute. 

Although obviously designed to again benefit the cable companies, the 

Commission’s erroneous interpretation of the Act actually provides additional support for 

the utilities’ argument that replacement cost must be the basis of valuing the pole system. 

If, as a result of the governmental taking, the utilities are required to replace elements of 

the system in order to satisfy their statutory duty, the Fifth Amendment demands it be 

compensated according to the costs it expends in replacing these assets. Again, just 

compensation requires the utilities receive the “the full and perfect equivalent in money of 

the property taken.” United States v. Miller, 317 U.S. 369, 373 (1942). 

‘ I  The Commission’s cable friendly interpretation of the statute obviously ignores the safe 
harbor provision in § 224(f)(2). 
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V. APCO’s ReDlacement Cost Price Reveals the Deficiencies in the Cable Rate 

In Gulf Power / and Gulf Power /I, the Eleventh Circuit Court of Appeals told utilities 

they were entitled to constitutionally adequate just compensation. 187 F.3d at 1329; 208 

F.3d at 1272. During the proceedings in Gulf Power I, the Justice Department explained 

to the Court in writing that utilities should determine what they feel is adequate 

compensation. APCO has followed the Gulf Power l and Gulf Power I/ decisions and the 

Justice Department‘s recommendation and has arrived at an annual price for pole 

attachments based upon a replacement cost methodology. As demonstrated in Mr. 

Prater‘s affidavit, the annual attachment price for both cable and telecommunications 

carriers using FY ‘98 data would be $38.80 per pole. 

APCO’s price, which only begins to move toward the just compensation to which it 

is constitutionally entitled, is based on a gross pole investment price arising from the 

replacement cost of the pole at current prices. APCO’s methodology also includes all 

proper FERC accounts. Finally, APCO’s methodology fully allocates the cost of both 

usable and unusable space to all attaching entities - - including cable companies. 

Applying the Commission’s Cable Rate, APCO would receive only $6.50 per pole 

on an annual basis. Yet, for a telecommunications attachment, applying the fully phased-in 

Telecom Rate, APCO would receive $21.07. The gross disparity between the replacement 

cost price and the Cable Rate (Le. $32.30 per pole) is telling. The Commission has fallen 

well short of just compensation. The statutory difference between the Cable and Telecom 

Rates to which APCO would be entitled under the Commission’s rules (i.e. $14.57) is 

further proof that just compensation for cable attachments will not been received. The 
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Commission shotild reconsider the Order, abandon its inapplicable notions of simplicity and 

rate regulation, and move toward constitutional required just compensation. 

VI. 

For the reasons set forth in Southern Company’s previous comments and its reply 

comments in this proceeding, the Conduit Rate is fundamentally flawed. The Commission 

has offered no reasoned basis, supported by evidence, for its approach. The Commission 

should reconsider the Conduit Rate. 

Vll. Arbitrarv and CaDricious 

In its Order, the FCC acted arbitrarily in issuing a rule that rejects accuracy, 

appropriateness,, and equity in favor of simplicity. Absent any record evidence that the 

Commission’s decision was the product of reasoned decision making, a reviewing court 

will be forced to “undo its action.” Petroleum Communications, lnc. v. FCC, 22 F.3d 1164, 

1172 (D.C. Cir.1994) (reversing an FCC rule because the court was “unpersuaded thatthe 

Commission has given due weight to factors bearing sharply on the wisdom or fairness” 

The Conduit Rate Is Flawed 

of its rule). 

“Administrative convenience” is not a reasonable basis upon 

justify a decision. See, e.g., Time Warner Ehtertainment Co. v. FCC, 

(D.C. Cir. 1995) (en banc) (setting aside FCC rule because agency 

-. . 
which the FCC may 

56 F.3d 151 , 173-74 

acted arbitrarily and 

capriciously in relying on “administrative burden” to justify its decision where there was no 

evidence of a burden and the rule afforded regulated entities no viable way to recovertheir 

costs); lllinois Public Television Ass’n v. FCC, 1 17 F.3d 555, 565 (D.C. Cir. 1997), clarified 

in, 123 F.3d 693 (D.C. Cir. 1997) (setting aside an arbitrarily and capriciously made FCC 
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rule because its “administrative convenience” rationale was unsupported and because the 

rule sacrificed equal treatment of regulated entities for convenience). 

Conclusion 

For the foregoing reasons, the Commission should reconsider the Order so as to 

prevent the uncolnstitutional taking of Southern Company’s property and to otherwise bring 

the Order into compliance with applicable legal requirements. 

Respectfully submitted 

L &,->/ 
One of the Attorneys for Southern%mpany Services, Inc. 

OF COUNSEL: 

J. Russell Campbell 
Andrew W. Tunnel1 
Jennifer M. Buettner 
Balch t?t Bingham LLP 
P.O. Box 306 
Birmingham, Alabama 35201 
(205) 251 -81 00 
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STATE OF GEORGLA 

FULTON COUNTY 

AFFIDAVIT OF HENRY J. WISE, MAI 

Before me, personally appeared Henry J. Wise, who being known to me nd deposes on 

oath and states as follows: My name is Henry Joseph Wise. I am over the age of nineteen years. 

All of the statements im this affidavit are true based upon my personal knowledge and based upon 
- _ .  ......* - .  

information compiled. for my review in preparing this affidavit. This affidavit is submitted in 
. .. 

support of Gulf Power Company’s Response to Complaint in P.A. No. 00-004. 

I. BACKGROUND 

This proceeding invohes determining an appropriate charge for pole attachments by 

cable companies to the overhead distribution facilities of Gulf Power Company (GULF). 

It is my understanding that GULF is required by law to provide access to its facilities to 

both cable companies and competitive local exchange carriers, or CLECs, that provide 

wire-based services (collectively referred to as Jurisdictional- Attachers). In addition, it is 

my understanding that judicial precedent establishes that GULF is entitled to just 

compensation (market value) in return for that access. The purpose of my affidavit is to 

make a determination of just compensation (market value) for that property using 

standard appraisal techniques. 
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The electric utilities’ system of poles and/or ducts constitute a corridor or network 

whereby nurnerous discrete locations are joined together to provide a continuous flow 

behveen end points. The corridor is owned by the power company and shared by the 

other companies that attach to the pole andor duct, thus creating their own corridor or 

network within a shared corridor or network. When GULF’S system of poles is seen this 

way, other corridors come to mind that are also shared. 

Railroads, public transit systems, communication towers and others that have shared 

corridors mqy be usehl as comparable situations, or analogues, in this study. Frequently 

in real estate: appraisal when several parcels are combined into a larger parcel with an 

.:-.. a... -.. 

.. .. 

increased usehlness over the individual parcels, an increment of value results which is 

called “assemblage’value”, “plottage value” or “enhancement value”. 

11. PRESENT INDUSTRY STRUCTURE 

Electric power is available to users through investor owned companies, municipally 

owned companies (MuNl ’s ) ,  and customer-owned Electric Membership Co-operatives 

(EMCs). In five southeastern states (Georgia, Florida, North and South Carolina, and 

Tennessee), there are 239 municipally-owned electric companies, 152 electric 

cooperatives and 1 7 investor-owned power companies. These companies serve more 

than 2 1.2 million residential customers. Investor-owned companies supply electricity to 

2 
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44 approximately 60 percent of these residential customers.' The generation of power is 

.frequently separated from its distribution and provided by an industry cooperative or 45 

trade association. While the investor-owned power companies are regulated by the state 46 

47 public service commissions as to electric rates, the EMCs and MUNI's generally are not. 

48 

It is my understanding that pole attachments and ductlconduit sharing, once voluntary, is 

now mandated by The Telecommunications Act of 1996. Pursuant to that Act and to the 

implementing regulations of the Federal Communications Commission (FCC), if the 

parties do not agee to a pole attachment rental rate, then the FCC assigns a fomula for 

computing the rental rate. One ofthe problems with the FCC approach from the point of 

a .  * ... 

. .. 

49 

50 

51 

52 

53 

view of an appraiser considering market value is that the formula is an embedded cost 54 

recovery fomula that relies upon the uniform system of accounts established by the 

Federal Energy Regulatory Commission (FERC) of the United States Department of 

55 

56 

Energy. Even though they are not regulated, the h4u"s  and EMCs set pole attachment 57 

rental rates following the lead of the larger investor owned companies, fiequently with 58 

the services (of rate consulting companies. There is anecdotal evidence from interviews 

as well as written legal or state Public Service Commission (PSC) decisions that indicates 

59 

60 

this lead-following stems from a fear of non-conformance with the FCC and the norm. 61 

EMCs varying fi-om this norm seem to believe that they may invite scrutiny and open 62 

themselves to rate disputes with which they are ill-equipped to deal. 63 

' Pritchett, Ball and Wise, Inc. based upon information contained in 
www.eia.doe.gov/cneaUelectricity/esr/t 14.txt downloaded May 5 ,  2000. 
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While many co-ops seem to follow the FCC methodology, an EMC in Georgia aspires to 

return to a system used in the 1950s and 1960s called “Share the Savings.”’ The working 

of this system can be illustrated by the following. Assume a pole costs its owner $80 to 

“set” or physkally place in the ground. When the present cost basis to rent an attachment 

is $12.50, there is a cost saving of $67.50 ($80 less $12.50 = $67.50), and the EMC seeks 

to participate in this cost savings. Some alternatives to “Share the Savings” include a 

percent of revenue or a share of profits. There is evidence that some state regulatory 

authorities are -beg$riiiihg *to-’ consider this concept. A Michigan PSC commissioner 
. .* 

recorded a dissenting opinion in 1997 to the “artificially low attachment rate.” He stated 

that the rate arrived upon was made “without considering the avoided cost, the actual cost 

to an attaching party of constructing and operating its own poles.” 

Electric utilities and the telephone companies each own and share poles and ducts. They 

negotiate J0in.t Use Ageements to provide for a payment for the net use differential. It is 

interesting to note that for the three agreements GULF negotiated with Bell South 

Telecommunications, Inc., Sprint-Florida, Incorporated and GTC, Inc., the annual rental 

rate for an attachment varied fiom a low of $2 1.97/pole p h s  100% of “make ready” and 

45% of 1iabili.ty to a high of $58.84/pole. The rates varied with the different companies 

based on the extent to which each of the companies wished to maintain parity in pole 

ownership with the power company. The issues associated with parity included the cost 

* Gary Miller, CEO, Greystone EMC, Douglasville; formerly known as Douglas County EMC. 
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of “make ready”, liability and other costs of ownership. These are rates that are not 

directly regulated by any governmental agency, but these negotiations are by regulated 

industries that have been historically rooted in embedded cost-based methodologies for 

allocating the cost of the affected poles. It is also generally understood by the parties that 

the right of access to the other party’s poles constitutes additional consideration above the 

expressed rate. There is no such quid pro quo for attachments by the Jurisdictional 

Attachers. The Joint Use Agreements constitute a move towards a negotiated rental rate 

as contrasted to a regulatory rental rate. 
- _.._.. 1 .  a ... . 

.. .. 
Research Process Limitations. 

It is difficult to induce spokespeople for the local electric companies and telephone 

companies to fblly share information about their pole attachment and conduit rental rates 

for several reasons. Many of them are locked in negotiations with each other for renewal 

of these agreements and they are understandably reluctant to reveal sensitive information 

and others expressed various legal concerns about sharing information with us. 
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THE RAILROAD INDUSTRY LITERATURE 

Of all the corridor users, railroads are one of the oldest, and the valuation of corridors and 

rights of way for railroad users has a literature that may be useful for the current 

discussion.’ It is also interesting that the railroads, now a mature industry, went through a 

period of deregulation and rebirth in the 1970’s and were treated with special accounting 

techniques, (such as liquidation-value appraising) somewhat in the manner of special 

costing methods for the owners of poles at the present. Some of the points of discussion 

in the railroad appraisal literature are: 

. .. .. 1 . a _. . 

. .. 

1. A “corridor assemblage factor” is a measure of value added to the Across The 

Fence (ATF) valuation of land based on the extra costs of acquisition.‘ 

2. “Assemblage” is defined as the combining of two or more parcels, usually but not 

necessarily contiguous, into one ownership or use. See also plottage.s 

~ ~~~~~ 

’This discussion draws fiom George R. Karvel, “Public Utility Easements in Railroad Right-of- 
ways,” The Appraisal Journal, January 1989; Clifford A. 2011, MA€, “Rail Corridor Markets and 
Sale Factors,” The Ajpraisal Journal, October, 1991; and Frederick D. Miltenberger, MAT, “Rail 
Right-of-way Valuation,” The Appraisal Jottrnal, January, 1992. 

‘The “across the fence method” is a means of estimating the price or value of land adjacent to or 
“across the fence” from a railroad, pipeline, highway, or other corridor real estate; as 
distinguished fiom valuing the right-of-way as a separate entity. Appraisal Institute, The 
Dictionary of Real Estate Appraisal, Second Edition, page 5. 

’Appraisal Institute, The Dictionary of Real Estate Appraisal, page 18. 
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3. A conidor enhancement factor is a measure of the value observed upon sale, of an 

existing corridor, compared to its ATF value. 

4. Approaches to appraisal may include measures of value in use, net liquidation 

value, ATF values, and value to private right-of-way users, and the selection is a 

hnction of the appraiser’s highest and best use analysis (H~CBU).~ ’ 

- . .. ... a . .w -. . 
5 .  Zoll researched corridor sales to compute an “acquisition factor,” or the ratio of 

average per acre sale/purchase price divided by average ATF per acre unit price. 
., .. 

For 12 sales where the motive was continued corridor use, he calculated an 

avera,ge facfor of 1.52 with a low of 0.73 and a high ratio of 3.34. His work is 

seen by some, notably Miltenberger, as evidence of “enhancement value.”’ 

When the taking utility does not preclude partial operation of the railroad, the highest and best 
use may be to sell the excess right of way to abutting owners, developers, or other users. The 
valuation approach taken is then the Net Liquidation Approach, usrng ATF prices, with the value 
of the easement indicated by the difference between before and after values. 

’When the railroad can maintain undiminished operations, the H&BU may be as a 
transportation-communications corridor. “The measures of value must be found in actual sales 
or rental of existing corridors to other users.’’ 

‘One of the earliest citations for enhancement value was GeorgeR. Bettle, “Railway 
Right-of-Way Use arid Economic Value,” The Appraisal Journal, October, 1977. 

7 

.-_ . . . ._ 



132 6. 

133 

134 company) 

135 

136 

137 calculated. 

Miltenberger reviews his experience and reports corridor enhancement factors of 

a. 1.93 (for a 1989 railroad sale of an agricultural right-of-way to a pipeline 

b. 

c. 

3.8 (for a 1986 sale by a railroad to a power company in northeast Indiana) 

with other examples of enhancement value where the ratio was not 

138 
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140 

141 

142 

143 

144 

145 

136 
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149 

7. Rahn writes that the “enhancement factor” is also called the railroad factor, 

synergism factor, corridor factor, and continuity factor. He makes a case that it is 
- .;... r . r  -.. 

. .. 
an inherent characteristic of a transportation corridor, much like size and location 

and compares it to “plottage,” the increment of value created when two or more 

sites are combined to produce greater ~ t i l i t y .~  

8. Rahn recounts the stories of a state that paid a plottage premium of 27% over the 

ATF v,alue to acquire a corridor for commuter rail use under normal market value 

type conditions; and another purchase by that same state for a price 11% more 

than the ATF value.” 

-- 

Arthur G Rahn, “Notes and Issues” The Enhancement Factor in Transportation Corridor Sales and Appraisals”, The 
Appraisal Journal, January 1999. For “Plottage” see Appraisal Institute, The Dictionary of Real Estate Appraisal, 
3rd Edition, page 269. 
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ANALOGUES 

Besides the electric power industry, shared corridors are also used in 

telecommunications, railroads, wireless transmission towers, cable television systems, 

highway and lamel systems, and mass transit systems. Many of these industries are 

characterized by vigorous competition and service/product innovation. Active markets 

exist where various kinds of tenants need to share a corridor to provide service at 

minimal costs while a variety of facilities are available fiom which those tenants can 

choose. Tenants include cable television, land-wire telephone, cellular telephone, PCS 
. .. ... a .  .. ... 

telephone, satellite, pager, and private transmissions. Thus, the tenants provide the 
.. .. 

demand, and the supply consists of poles, ducts, conduits, rooftop antennae, transmission 

towers, rail and transit right-of-way, and others. We studies these industries and learned 

the following: 

Railroads 

The Norfolk Southern and CSX operate on approximately three-fourths of the track in the 

southeast, while the regional and local railroads (short lines) including switching and 

terminal railroads operate on the remaining track. Buried cable and pole line companies 

negotiate for use of these railroad rights-of-way parallel to the tracks. Gas pipelines and 

water and sewer lines in addition to cable and aerial power lines negotiate for right-of- 

way crossings. Numerous leases exist with widely varying terms, although rates are 

stated generally in terms of rent per linear foot. These rates may range fiom $.08 to $.lo 
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180 

181 

182 
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184 

185 
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189 

per linear foot:, say $475/mile in rural areas to $5.00 per linear foot or $26,40O/mile in 

more urbanized areas. The average distance between power poles is 

250’, or 21 polles/mile. To the extent that use of the railroad right-of-way is directly 

equivalent to power poles, the rent equivalency in a rural area at 2 1 poles/mile is $23/pole 

and in an urban area it is $1,257/pole. 

Norfolk Southem operates a reported 22,000 route miles.” Telecommunication and cable 

companies lease rights-of-way along approximately one-third of these miles. Lease terms 

run generally &om 15 to 20 years with five-year to 10-year renewal options. Rates most 

recently range: fiom a low $SO per-$l.OO per linear foot for rural land to a high of $10 per 

.. .....a ... 

. .. 

linear foot in most desirable urban locations. A “typical” lease falls closer to the middle 

of the range, closer to the $5 per linear foot described above. 

One rail line prefers a one-time payment rather than servicing monthly rents and re- 

negotiating le,ases periodically. The one-time payment is calculated at eight times annual 

market rent. This multiple implies a 12.5 percent land rent rate, a rate that coincides with 

a Florida rail line that leases sites for regeneration stations along a fiber optic line at 12.5 

percent of the railroad’s land cost. - 

“Mick Moorman, Principal, Thoroughbred Technology and Communications, a company that 
negotiations right-of-way for Norfolk and Southem Railroad; telephone conversation, June 1, 
2000. 
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Wireless Transmission Towers 

Comcast Communications Lnc. is a cable company that owns 231 cellular 

communications towers. They have owned the towers for an extended period and most 

towers are 101 to 35 years old. Comcast uses the towers to transmit their television signals 

and markets excess space on the towers to other users. Attaching entities are usually 

large users like Powertel Paging, but may be small local users like a taxicab operator or 

any company that uses paging or wireless communications. The typical market range for 
.. . . _ . a  - .  

cell tower lease rates is $1,500 to $1,800 per month, or $18,000 to $21,600 annually. 

This is for “typical” or standard towers, those not in dense urban areas or in very rural 
. .. 

areas. Lease rates can be up to $2,500 monthly if many users are vying for limited space. 

While some ‘towers have no other users interested in attaching to it, some towers have 

several interested attaching entities. For example, Comcast is constructing larger 

replacement towers to accommodate attaching entities. One existing tower is being 

replaced at a cost of about $75,000. Comcast will spend about $60,000 and an attacher 

will pay the balance, with some rent abatements on its lease rate for a few years. Lease 

income will repay Comcast’s investment in about 3.5 yearsLComcast’s decision rule is to 

recover all tower costs in 5 years or less. While the monthly dollar rate is not directly 

comparable to the rate for pole and conduit attachments, the payback decision rule is a 

reasonable analogue. 
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This active, unregulated market is characterized by informed tenants. Most attachers, 

(even small users like taxi companies) are aware that general market rates for attachments 

fall in the $1,500 to $1,800 per month range. Rates for attaching entities are set based on 

the tower company’s revenue-maximization goals, while acknowledging that a 

competitive market exists for attaching entities. Maximum rent from the standpoint of 

the attaching entities is a hnction of a) the number of alternative tower choices and b) the 

cost to create: their own tower, on which they may rent out space. 

_ . _ I ) . -  ... 
Airtouch Ce:lldar* (now known as Verizon Wireless) once owned towers but sold them 

. 1. 

and is now a tenant on 150 towers. The rates are negotiated and depend on how much 

equipment they need to install at a location, the population around the site, adequacy of 

power back up, height of the site and height of the tower itself. They find numerous 

alternatives in their markets and have even attached a telecommunications dish to a 

house. 

Skytel Pagers currently has 7,000 locations across the US and puts their receivers and 

transmitters on roofs, towers, water towers and church steeples. As they negotiate to 

renew their leases they seek the lowest rate possible, andeegotiate against a nationwide 

data base of rental experience. Currently they are paying from $50 to $2,000 per month 

per receiver and more for transmitters. One spokeswomen said that choosing locations 

and setting rent is more art than science (which is similar to the position of most 

bargainers in a free and open marketplace). 
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Some attachers require only one tower, while others, such as a cellular telephone 

company, need a series of towers or a “comdor” or “cluster.” The “comdor user” is 

generating demand for the consolidation of towers by assemblers. This may be a sign of 

plottage or assemblage value being created by having several towers forming into a 

network. Companies who are active in this are American Tower Company and Pinnacle 

Tower Company. 

Higlhwav And T&el‘S$&ms‘ 

There are many recent examples of sharing arrangements for transportation corridors. 

Few of them are simple arrangements that suggest a pole attachment rental rate or even a 

conduit rate :per linear foot. Most are partnerships between a corridor owner and one or 

more users, or even a “wholesaler” who will broker relationships with multiple users. 

Sometimes rent is paid to the comdor owner, but often they also receive the benefit of 

substantial communications facilities at little or no installation expense. These are 

interesting analogues because they indicate that symbiotic relationships are possible, 

demand is high for access rights for fast-evolving techn_ology, and these partnership 

relationships are freely negotiated in an open market. Recovery of investment costs is 

seldom a relevant or adequate basis for rental rates. iMany times the comdor owner does 

not bear any marginal costs, yet they still strive for an income stream for their 
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stakeholders to recognize the value created by the relationship. 

follow. 

A few illustrations 

Adesta Communications (former MFS Network Technologies) negotiated an agreement 

with the New York State Throughway Authority (NYSTA) to use the NYSTA nght-of- 

way to installl conduits for communications lines. This partnership agreement grants the 

NYSTA (at no cost of installation) the shared use of the fiber optic communications 

system for NYSTA’s own use, and provides a source of revenue fiom a participation in 

the leasing revenues. ”The bJYSTA will get one third of the revenue Adesta collects fiom 
.. .. 

leasing capacity on the communications system conduits. 

For example, in 1999 Adesta signed a contract with Williams Communications to lease 

capacity on a 542-mile line. An Adesta Communications company press release, which 

was verified with NYSTA, states that $25.7 million was paid for the 20-year lease. This 

equates to $1.285 million per year and $0.45 per linear foot per year. NYSTA’s 

participation is approximately $0.15 per linear foot. The cost of the lines and equipment 

was incurred by Adesta. Adesta’s investment includes labor and capital in the system, 

and it receives a two-thirds share of all leases it negotiates. 

According to a representative with the NYSTA, the agreement between Adesta and the 

Authority was negotiated in 1995, at which time the demand for fiber optics was not as 

14 



276 

277 

278 

279 

280 

28 1 

282 

283 

284 

285 

286 

287 

288 

289 

290 

29 1 

292 

293 

294 

295 

296 

297 

high as it is today. Adesta is one of the pioneers in the area of sharing right-of-way, 

communications lines, and sub-leasing profits with public entities. 

At the inception of their “partnership” with Adesta, the NYSTA hired an economic 

consulting firm to study the market on similar rates to assist it on a determination of 

reasonable market rates to which they would to agree with Adesta. The Thruway 

Authority’s perspective did not include cost-based rates, as it had no capital investment in 

the project. NYSTA wanted a market rate that was sufficient fix it to allow the potential 

inconvenience ind-riSkaof having users on its right-of-way. NYSTA concluded that it 
.. .. 

was not interested in “leasing” ‘right-of-way for “just a share of the costs.” The 

arrangement must be worth the expense of review and analysis of the deal, and worth the 

risk of compromising one’s network. 

Adesta Communications reports that it considers costs, payback periods, and rates of 

retum when determining its asking rates for space on conduits, but declined to divulge 

any specific amounts due to the competitive nature of the industry. It also states in an 

October 1998 press release that “with fiber optic networks spreading throughout the 

world at an unprecedented pace, rights-of-way and conduit capacity are becoming 

precious commodities.” 

Adesta has used this same concept in various parts of the country, including the Chicago 

Transit Authority, Illinois Tollway Authority, Bay Area Rapid Transit (BART) in 
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Califomia, and numerous projects in Colorado. BART Telecommunications Revenue 

Program project manager states that BART was operational for two years and that 

“leasing conduit capacity has generated $2.3 million in annual recurring BART user fees 

and $1 1.8 million in up-fkont payments.” Lodestar Towers, Inc. has worked out a deal 

with the Florida Department of Transportation for exclusive use of right-of-way to build 

towers. An April 8, 1999, press release by Adesta Communications states that it has 

been contracted to build a high-speed network in Colorado, providing connectivity to 

several “off right-of-way” locations for the Colorado DOT. This will augment the 

available network‘ to. 1,20O”miles, “representing a total potential value to MFSNT 

(Adesta) of more than $150 million.” 
. .. 

It is interesting to note in the above illustrations that, as some of the constructors in the 

comdors act as brokers between owners and users, one way to set mutually agreeable, 

economically efficient rates is to institutionalize the use of these brokers or even to 

privatize the process of corridor sharing. 

Mass Transit Systems 

- 

There are several examples of freely negotiated corridor sharing arrangements for conduit 

and ducts. The Metropolitan Atlanta Rapid Transit Authority (MARTA) recently entered 

into two leases with MCI Telephone for about 28 miles of right-of-way. The term will be 

for twenty years with two five-year options; the rental rate is $3.30 per foot in one of the 
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leases and $3.92 in the other. MCI will enjoy rent abatement for the first year in 

exchange for installing cable for MARTA. The rental rate resulted from a request for 

proposals issued by MARTA when they discovered that they had one empty duct across 

the system. MARTA also owns land that they have leased to tower operators. With an 

area of about 200 to 300 square feet each, four sites bring between $25,000 and $30,000 

annually i?om companies who erect the towers. 

An article of note appearing in the May 29, 2000, issue of the “Atlanta 

JoumaVConstitbtion” .. rkp6rts ’ how public rights-of-way in various parts of the 
.. .. 

metropolitan area are running out of space. This scarcity drives up rents. Because right- 

of-way is so rnuch in demand in urban areas, mass transit right-of-way is valuable to fiber 

optics and telecommunications users. Among the transit systems we surveyed, conduit 

with multiple inner ducts are laid throughout much of the heavy track system. The transit 

systems make accommodation to the conduit lessee in return for inner duct use. Despite 

this accommodation, rental rates per linear foot for cable are high within the most densely 

populated urblanized area ($6.40 per year per cable in one city). Rents per linear foot 

decrease as one moves outward fiom the central core to $1.65 per linear foot as one 

reaches the edge of urban development. 
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V. A REAL, ESTATE APPRAISAL ANALYSIS 

Valuations of real estate, whether for market value of the ownership interests or fair 

market rental rate estimation typically use three independent but related approaches. The 

Depreciated Replacement Cost Approach is based upon the concept that the value of an 

interest in property tends to be limited to the value of the land (as determined by the Sales 

Comparison Approach) plus the cost to replace the improvements, less accrued 

depreciation,, plus 6ntteprt2heuiial profit. The Sales Comparison Approach compares the 

property to recent transactions of similar interests in order to infer the motivations and 
. .. 

decision rules. The Income Capitalization Approach analyzes and quantifies the income 

producing capabilities of the property interest in view of current economic conditions and 

investor return requirements. As a final step, the value estimates from each of the 

approaches are reconciled after considering how well they capture actual market activity 

and the relative strengths and weaknesses of the data. We have observed and inferred 

rental terms i.n a market comparison approach, estimated depreciated replacement costs as 

a basis for rental and value, and considered how (at least in some instances) investors 

have negotiated the split of revenue streams in the sharing'of - these corridors. In all 

approaches our purpose was to estimate the fair market rental rate. 
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The Depreciated Reulacement Cost 

The formula I employed was as follows: Investment x Carrying Charge Rate x Pole 

Space Allocation. The following determines the valuation of each of these components 

based upon a depreciated replacement cost basis (as opposed to the FCC’s embedded cost 

methodology’). 

A. Determininel the’boant of Investment 
.. .. 

Real estate appraisal theory holds that buyer and seller (or tenant/landlord) would 

consider the current replacement ‘or reproduction cost in their decision making (as 

opposed to historical costs). We have estimated the Replacement Costs based on current 

cost experience of the client, as demonstrated in the Third Affidavit of Mr. Michael R. 

Dum. Similarly, land value is taken from client records. We would have preferred to 

use current land market values, but they were not available, and the cost to appraise the 

present market values for the land would be prohibitive. Another complication is that 

there is a substantial amount of land not owned by the power company but used under 

terms of easements or other agreements. 

- 
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Consistent with appraisal theory, we have also assigned a 15% entrepreneurial incentive 

to reflect that no improvements will be produced unless the source of capital sees a 

reward for taking the risk. 

According to accepted appraisal theory, market participants (including renters and 

owners) consider actual experience-based depreciation more useful than accounting 

conventions. Working from our estimate of Replacement Costs, we have used the 

client's expert study of economic depreciation of a pole to establish remaining economic 

life and accrued dejireciatioti: ' According to the study, the average service life of a pole 

was concluded to be 32 years with an average remaining life of 24 years, indicating an 
.. .. 

average accrued total depreciation of 25 percent (1-24/32 = .25).12 

Subtracting our estimate of Accrued Depreciation from Replacement Cost New produces 

our estimate of Depreciated Replacement Cost New. We then applied a Corridor 

Enhancement Factor to recognize the aggregation value, or plottage effect, of combining 

a series of single poles into a series that can conduct commerce between two points. 

Referring to the railroad literature, we determined that 2 30% enhancement factor is 

- appropriate. - 

"See Third Affidavit of Mr. Michael R. DUM. 
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B. Carrvin: Charge Rate 

The FCC methodology for determining rates for Jurisdictional Attachers includes a 

component, referred to as the Carxying Charge Rate, which is applied against the 

investment item in order to calculate an annual rent for the Jurisdictional Attacher. For 

GULF, the FCC methodology produces a carrying charge rate of 33.945%. This 

maintenance,-.for &xes, and 7.757% for investor return.'3 The only change that I 
. .. 

made to the IICC sanctioned c e n g  charge rate for GULF is to remove the accounting 

based depreciation fiom the rate and to directly address accumulated economic 

depreciation in the calculation of the depreciated replacement cost new. We replaced the 

accounting depreciation with a lower rate (1.55%) indicated by Sinking Fund Factor 

methodology. This sinking h n d  is the fiaction of each dollar to be invested annually at 

the approved return of 0.0757 sufficient to return one dollar of invested capital in the pole 

over the 24 years remaining economic life of the pole. This is a more reasonable 

assumption than to ignore the time value of money, which is the consequence of straight- 

line depreciation used in accounting. - 

Gulf Power Company Calculations using FERC FonnNo. 1 data utilizing FCC methodology as described in CC I3 

Docket No. 86-212, Order No. FCC 87-1209, as of December 3 1, 1999. 
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C. - Pole SDace Allocation 

The FCC’s pole attachment rental rate formula presently approved by the FCC allocates 

costs of installation and operation and maintenance based on the assumption that the 

typical pole is a 37.5-foot tall pole. This 37.5-foot long pole is hrther assumed to have 6 

feet below grade, an eighteen-foot clearance above the grade and thirteen and one half 

feet of usable attachment space above that. The electric power lines are mounted near the 

top of the pole. . -There is a ‘forty-inch safety zone below the power lines, leaving a 

communication zone for telecommunications lines and television cable below the safety 
.. ., 

zone. The Jurisdictional Attachers are assumed to occupy one foot of usable space. 

As discussed in the Third Affidavit of Mr. Michael R. Dum being filed 

contemporaneously herewith, GULF does not use 37.5 foot poles, and the use of a 40- 

foot distributilon pole is much more representative of the typical pole used in GULF’S 

system. In addition, and also as discussed in Mr. Michael R. Dum’s Affidavit, the 

appropriate arnount of usable space to be used is 11.50 feet and includes 7.50 feet 

allocated to Gulf Power 3.00 feet for an ILEC user, and 1.00 foot for the Jurisdictional - 

Attacher. Usable space occupies 28.75 percent of the pole (1 1 S O  feet divided by 40.00 

feet). A Jurisdictional Attacher occupies 2.50 percent of the space weighted by usable 

space. 
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The remaining 28.5 feet, or 72.25 percent of the pole, is considered unusable space that is 

divided equally among attachers because, as recognized by Congress, the unusable space 

on a pole "is of equal benefit to all entities attaching to the As shown in the 

following, the total allocation to the Jurisdictional Attacher is the sum of the weighted 

usable and weighted unusable, or 29.5 percent (rounded). 

Allocation of Pole Space 

Pole space allocations: 
Pole height 40.00 

Usable Percent Unusable 

TopandPoweruse - . .. _.. .I . .. .. . 7.50 7.50 65.22% 0.00 

Safety zone 3.33. ' .. 0.00 0.00% 3.33 

Juris. Attachments 

ILEC 

Clearance 

1 .oo 1 .oo 8.70% 0.00 

3.00 3.00 26.09% 0.00 

19.17 0.00 0.00% 19.17 

Underground 6.00 0.00 0.00% 6.00 

Total 40.00 1 1.50 100.00% 28.50 

Cost Allocation - Jurisdictional Attachments: 

Percent Usable (a) 
Weighted Usable (b) 

Percent Unusable (d) 
Weighted Unusable (e) 

Sub-Total Q = a X b) 

Sub-Total (f  = d X e) 
Total Cost Allocation Q + f) 

Rounded 

8.70% 
28.75% 

37.88% 
7 1 .E% 

2.50% 

26.99% 
29.49% 

- 29.5% 

~ -~ 

" House Conference Report No. 104-458, p.1. 104-104, at 206. 
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454 Pole space allocations: 
455 

Juris. Attachments 

Total pole 

Percent associated with Jurisdictional Attachers 

456 

457 

458 

459 

460 

46 1 

462 

463 

464 

465 

466 

467 

468 

469 

470 

47 1 

472 

-0R- Usable Unusable Total Feet 
Allocated 

Feet 1 .o 10.8 11.8 

40 

29.5% 

The example illustrated above can also be calculated by dividing the 28.5 feet of 

unusable space by the average of 2.64 pole users (power company, ILEC and 

Jurisdictional! AttatherFi~id &signing 10.8 feet to each party (V2.64 = 0.3787 times 28.5’ 
. .. 

= 10.8’ of unusable space per attacher). The Jurisdictional Attacher’s one foot is added 

for a total of 11.8 feet of the 40-foot pole, or 29.5% of the total. 

According to our calculations based on the costs incurred by the Gulf Power Company, 

the market value of each of the poles as a part of the distribution network is $524.57, 

recognizing accrued economic depreciation. Applying an appropriate carrying charge, 

using the FCC methodology (modified to account for depreciation using a sinking f h d  

factor), the annual income required to keep the system of poles in operation (to the 

benefit of all1 users) is $ 14 1.95/year. Recognizing that_ the Jurisdictional Attachers 

(CLECs) are obligated to pay 29.5% of the total annual charge, the fair market annual 

charge to the Jurisdictional Attachers is $41.87/pole, rounded to $42/pole. The 

calculations are detailed in the following table: 
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Depreciated Replacement Cost Approach 
Replacement Cost Notes for line: 

Pole Setting and Pole S 467.84 1 
Plus Entrepreneurial Incentive 15% 70.14 2 
Total Replacement Cost, New I 538.02 3 

32-Yr. Economic Life 1 .oo 4 
24 Yrs. Remain. Life 0.71 5 
Depreciation 0.25 d 134.5Q 6 

Depreciated Cost 3 403.52 7 

Less: Depreciation 

Enhancement Factor at 30% 
Market Value Indicated by Depreciated Cost 

I .3Q 
3 524.57 

Add: Carrying Charge (FCC Telecom Methodology) 
Administrative Element 
Maintenance Element 
Depreciation Element 
Taxes Element 
Retum Element 7.7570% 

Total Carrying Charge 33.945% 
Less: Depreciation Element -8.435% . -. .. . .. ‘ 
Plus: Sinking Fund Factor Lz%: 
Adjusted Approved FCC . .. 

Canying Charge 27.06Ye 

Percent to Jurisdictional Attachen 29.50Y~ 
Indicated Gross Income S 141.95 

Rent to Jurisdictional Attachcrs 3 4 1.87 

a 
9 

10 
11 
12 
13 
14 
IS 
16 
17 

18 
19 
20 
21 

Notes: 
Proper appraisal methodology is current replacement cost for a pole rather than historical cost. Data derived from 
Third Affidavit of Michael R. Dunn. Cross arms are not included. 
Private sector developers require economic return in excess of cost to undertake new projects. The appraiser 
believes that IS% of direct cost is reasonable. 
Total replacement cost, new, including developer’s return. 

Accrued depreciation estimated at 25% or $134.50 
Depreciated replacement cost new of $403.52 
Corridor literature indicates a synergistic effect; a system of poles that conduct commerce is more 
valuable than a single unconnected pole. 

To replace accounting historical depreciation with appraisal economic depreciation. 
Sinking Fund Factor is periodic payment to accumulate each dollar of the waning asset over its 24 year 
remaining life at the approved “return element” rate. 

Total income required to produce an adequate recovery of the ?&et plus a return on the invested 
capital. This is the amount that must be generated annually by all attachers in order to preserve the 
system. 
See the discussion of the allocation in the section of the report titled “The Present Formula And Pole 
Space Allocation System.” 
Allocation of required annual income associated with the Jurisdictional Attachers. 

1 

2 

3 
4-5 Accrued Depreciation from Gulf Power Depreciation Study, Docket No. 970643. 
6 
7 
8 

10-15 Application of FCC approved Telecom rate methodology. 
16 
17 

18 Modified carrying charge rate. 
19 
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The Salesmental ComDarison Amroach. 

Our review of the transactions for pole attachment rentals indicates that there are several 

instances wherein a power company leased pole attachments to private companies 

wherein the agreed to rate is in no way constrained by any regulatory agency. In each 

case, attachments are billed at $40/pole/year (with a minimum charge of $200/year) when 

leased for commercial purposes. Foryexiunple, Gulf Power leases space on seven poles to 

the Frangista Beach Inn at an annual charge of $4O/pole/year, and they lease space on 

nine poles to 'R: L. Sifigletw; Inc. for $4O/pole/year. 

The research we conducted was clear in one indication: when left unfettered by 

government regulations, there exists a working, private enterprise market for analogues to 

poles. This is evidenced by such markets as: 1) wireless transmission tower companies 

agreements with state departments of transportation; 2) fiber optic companies and 

departments 01 f transportation; 3) wireless communications tower companies and paging 

companies or other wireless users; 4) fiber optic communications companies and 

municipalities. These markets share the same types of problems and the same 

opportunities as the pole rental market. - 

Joint Use Agreements are agreements negotiated between power companies and 

telephone companies. They provide evidence of an unregulated, working private market 

(even among regulated enterprises). These are reciprocal agreements that recognize that 
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the telephone company and the power company have a common interest in sharing poles 

at an equitable rate, and that both have inventories of poles to share. Both parties 

determine an “asking” lease rate for poles based on their costs and then negotiate to 

arrive at rates. Since joint use agreements are not directly controlled by the FCC or 

FERC regulations, the rate represents a move towards a negotiated rate, each party 

negotiating in its own self-interest. It is important to recognize, however, that these 

negotiations are by regulated industries and are rooted in an embedded cost methodology. 

As we reported earlier, the GULF Joint Use Agreements range from $22/pole (plus 

“make ready”’ costs and shared liability) to almost $59/pole. In other power companies 

we interviewed the rates are between $25/pole and $40/pole. 

In one interesting comparison cited earlier, MARTA charges an average rate of roughly 

$2.50 per linear foot, or about $13,300 per mile. If poles are 250 feet apart there are 

about 21 poles per mile and the rate could be converted to about $628 per pole. 

The hcome Capitalization Amroach. 

Some investors report negotiating deals where they can recover their costs over a 

payback period of 3.5 to 5 years. Using our Cost of Replacement estimates fiom above 

we computed cost-recovery-rental rates as indicated in the accompanying exhibit 

“Income Appraisal Approach to Pole Rentals.” 

-. 
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Another way of looking at the revenue uses the “Share the Savings” method discussed 

above. We tested this method using estimates of the present average rental rates for the 

entire company and the results are also shown in the accompanying exhibit, “Income 

Appraisal Approach to Pole Rentals.” 

Income Appraisal Approach to Pole Rentals 
Test of Pavback Decision Rule: 

Depreciated Replacement Cost $524.57 
Percent Allocated to Juris. Attachers: 29.5% 

- . . ... Allgcated To Attachers $154.75 

Annual Rent/Yr if cost is recovered-over payback period of: 
3.0 Yrs. 3.5 Yrs. 4.0 Yrs. 5.0 Yrs. 

Juris. Attachers $ 51.58 $44.21 $38.69 $30.95 

e the S a v u  
Share Savings 

Cost Present Rate* Savings Proposed Rate 
Juris. Att. $ 51.58 $ 4.61 $ 46.97 $ 28.09 

Present rate is based on information provided by Third Affidavit of Michael R. DUM. 

We uncovered several instances of revenue sharing as the basis for a rental agreement. 

Revenue sharing is an arrangement in which the user or the attaching entity (in appraisal 

terms this is the “tenant” position) derives income from its use of the underlying 

infrastructure (s, retail property in a shopping mall). The owner of the infrastructure 

(the “landlord”) is compensated for the service by a share in the revenues generated or a 

combination of a flat lease rate plus a percentage share of the revenue. This shared- 

revenue income is the equivalent of percentage-rent or overage-rent fiequently seen in 
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retail space leases in traditional appraisal assignments. In the retail space market, under a 

percentage rent lease, landlords receive a percentage of a retail store’s gross sales (or 

restaurant’s gross receipts or theater receipts) in addition to the base rental income. 

Although historically largely limited to the rental of retail properties, there is at least 

some evidence that these arrangements are being used for the rental of communication 

comdors. While the actual percentage of revenue shared may vary widely, our research 

revealed specific rates negotiated in some agreements, ranging &om 6% to 43%. Adesta 
- ... ..-.a -.- 

Communications is paying Longmont Power & Communications (City of Longmont, . .. 
Colorado) up to 6% of lease income on the city’s fiber optics lines as part of an 

agreement to connect to, and extend, Longmont’s fiber communications system. This is a 

discounted rate to Adesta Communications as part of a “partnership” in which Adesta 

will construct additional fiber optics lines in the area. 

Adesta Comm.unications agreed to pay 33% of lease revenues to the NYSTA for use of 

the thruway right-of-way for its fiber communications system. Lodestar Towers, Inc. is 

paying an average rate of 43% to the Florida Department of Transportation for exclusive 

use of its highway right-of-way. The higher percentages indicated by the two latter 

examples include a retum on the land use. 
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VII. CONCLUSIONS 

1. There are active and competitive markets for corridors, clusters, or systems. 

2. Prices are negotiated with consideration of costs, alternatives, and measures of 

returri on investment. 

3. Investors i ie  geAe<allynot satisfied with ONLY recovering their costs. 
.. .. 

4. Parties will take advantage of regulatory constraints to obtain a least cost option if 

they are not-obligated by the market to bargain in good faith. 

5. Whenever possible, rational users who aspire to attach to the poles of another, 

will attempt to pay as little as possible. Stakeholders would expect no less. 

6. The market range of pole attachment rates based on non-regulated but embedded 

cost recovery, as indicated by GULF’S Joint Use Ageements, is $22 to $59 per 

pole per year. These numbers also reflect the quid pro quo consideration for 

shared access plus the agreement to pay “make ready” costs and to share liability 

for any claim arising from ownership of a pole. 
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7. Using the approved FCC “carrying charge” rate, modified only to replace 

accounting depreciation with economic depreciation, and applying that rate to our 

estimate of replacement cost, the yearly rate, per pole attachment, for 

Jurisdictional Attachers is about $42. 

8. Considering a 3.5 year investment payback decision rule, the rental rate would be 

about $44 for Jurisdictional Attachers. 

I) . 4. 

9. ReconciIirig.tfiese mdications we conclude that a conservative fair range for 

market rental rates for a pole attachment per year would be: 
. .. 

a. For Jurisdictional Attaching companies . . . . $40- 

$45/pole. 

We believe that the strongest evidence of a single point estimate, which is based on the cost 

approach, is $42/pole/year. 

End of testimony. 
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I, the undersigned, a Notary Public in and for said county, in said state, 

hereby certify that Henry J. Wise, whose name is signed to the foregoing 

Affidavit, who is known to me, and who did take an oath, acknowledged before 

this day that, being informed of the contents of said instrument, he executed the 

same voluntarily on the day the same bears date. 

Subscribed and sworn to me this day of &!d . 
. 

,a I - 
I 

. a  

. I  . I  r 
i j . '  r .  c 
: 8 

> I  

- I  - .. 
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CERTIFICATION 

I certify that, to the best of my knowledge and belief: 

1. 

2. 

3. 

4. 

5 .  

6.  

7. 

The statements of fact contained in this report are true and correct. 

The reported analyses, opinions and conclusions are limited only by the reported assumptions and 

limiting conditions, and are my personal, unbiased professional analyses, opinions and conclusions. 

I have no present or prospective interest in the properties that are the subject of this report, and I have 

no personal interest or bias with respect to the parties involved. - .. .....a ... 

. .. 

My compensation is not contingent upon the reporting of a predetermined value or direction in value 

that favors the cause of the client, the amount of the value estimate, the attainment of a stipulated 

result, or the occurrence of a subsequent event. The assignment was not based on a requested 

minimum valuation, a specific valuation, or the approval of a loan. 

My analyses, opinions, and conclusions were developed, and this report has been prepared, in 

conformity with the Uniform Standards of Professional Appraisal Practice (USPAP) as promulgated 

by the Appraisal Standards Board of'The Appraisal Foundation. 

- 
Properties analyzed in this report are generic in scope, and no personal inspection is germane. 

James H. Pritchett, MAI; James D. Vemor, Ph. D., MAI; Allen R. Kolb, MAI; and Melanie Mueller 

Latham are credited with providing significant professional assistance to the person signing this 

report. 
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8. Disclosure of the contents of this appraisal report is governed by the By-Laws and Regulations of the 

Appraisal hstihite. Neither all nor any part of the contents of this report, especially any conclusions 

as to value, the identity of the appraisers or the firm with which they are connected, or any reference 

to the Appraisal Institute shall be disseminated to the public through advertising media, news media, 

sales media or any other public means of communication without the prior written consent and 

approval of the undersigned. 

9. This report may be reviewed by duly authorized representatives of the Appraisal Institute as a part of 

peer review andlor compliance with the Institute’s Standards of Professional Practice or Code of 
- _ .  . . A , *  .-. 

. ., 
Ethics. 

10. The Appraisal Institute conducts a voluntary program of continuing education for its designated 

members. Members who meet the minimum standard of this program are awarded periodic 

educational certifications. As of the date of this report, Henry J. Wise has completed the 

requirements of the continuing education program of the Appraisal Institute. 

Senior Vice President 

Georgia Certified Real Estate Appraiser # 000202 
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