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Dear Mrs. Bayo:

Pursuant to section 252(e) of the Telecommunications Act of 1996, BellSouth and
Birch Telecom of the South, Inc. are submitting to the Florida Public Service Commission
their negotiated agreement for the interconnection, resale and collocation of their networks,
the unbundling of specific network elements offered by BellSouth and the resale of
BellSouth telecommunications services to Birch Telecom of the South, Inc. The agreement
was negotiated pursuant to sections 251, 252 and 271 of the Act.

Pursuant to section 252(e) of the Act, the Commission is charged with approving or
rejecting the negotiated agreement between BellSouth and Birch Telecom of the South, Inc.
within 9o days of its submission. The Commission may only reject such an agreement if it
finds that the agreement or any portion of the agreement discriminates against a
telecommunications carrier not a party to the agreement or the implementation of the
agreement or any portion of the agreement is not consistent with the public interest,
convenience and necessity. Both parties represent that neither of these reasons exists as to
the agreement they have negotiated and that the Commission should approve their
agreement.
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RESALE

Discount Rates

The discount rates applied to Birch purchases of BellSouth Telecommunications
Services for the purpose of resale shall be as set forth in Exhibit A. Such discount
shall reflect the costs avoided by BellSouth when selling a service for wholesale
purposes.

Definition of Terms

COMPETITIVE LOCAL EXCHANGE COMPANY (CLEC) means a telephone
company certificated by the public service commissions of BellSouth’s franchised
area to provide local exchange service within BellSouth's franchised area.

CUSTOMER OF RECORD means the entity responsible for placing application for
service; requesting additions, rearrangements, maintenance or discontinuance of
service; payment in full of charges incurred such as non-recurring, monthly recurring,
toll, directory assistance, etc.

DEPOSIT means assurance provided by a customer in the form of cash, surety bond
or bank letter of credit to be held by BellSouth.

END USER means the ultimate user of the telecommunications services.

END USER CUSTOMER LOCATION means the physical location of the premises
where an end user makes use of the telecommunications services.

NEW SERVICES means functions, features or capabilities that are not currently
offered by BellSouth. This includes packaging of existing services or combining a
new function, feature or capability with an existing service.

RESALE means an activity wherein a certificated CLEC, such as Birch subscribes to
the telecommunications services of BellSouth and then offers those
telecommunications services to the public

RESALE SERVICE AREA means the area, as defined in a public service commission
approved certificate of operation, within which a CLEC, such as Birch, may offer
resold local exchange telecommunications service.

General Provisions
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Birch may resell the tariffed local exchange and toll telecommunications services of
BellSouth contained in the General Subscriber Service Tariff and Private Line Service
Tariff subject to the terms, and conditions specifically set forth herein.
Notwithstanding the foregoing, the exclusions and limitations on services available
for resale will be as set forth in Exhibit B, attached hereto and incorporated herein by
this reference.

All of the negotiated rates, terms and conditions set forth in this Attachment pertain to
the resale of BellSouth’s retail telecommunications services and other services
specified in this Attachment. BellSouth shall make available telecommunications
services for resale at the discount rates set forth in Exhibit A to this Agreement and
subject to the exclusions and limitations set forth in Exhibit B to this Agreement.
BellSouth does not however waive its rights to appeal or otherwise challenge any
decision regarding resale that resulted in the discount rates contained in Exhibit A or
the exclusions and limitations contained in Exhibit B. BellSouth reserves the right to
pursue any and all legal and/or equitable remedies, including appeals of any decisions.
If such appeals or challenges result in changes in the discount rates or exclusions and
limitations, the parties agree that appropriate modifications to this Agreement will be
made promptly to make its terms consistent with the outcome of the appeal.

Birch may purchase resale services from BellSouth for their own use in operating
their business. The resale discount will apply to those services under the following
conditions:

Birch must resell services to other end users.

Birch must order services through resale interfaces, i.e., the Local Carrier Service
Center (LCSC) and/or appropriate Resale Account Teams pursuant to Section 3 of
the General Terms and Conditions. -

Birch cannot be a competitive local exchange telecommunications company for the
single purpose of selling to themselves.

The provision of services by BeliSouth to Birch does not constitute a joint
undertaking for the furnishing of any service.

Birch will be the customer of record for all services purchased from BeliSouth.
Except as specified herein, BellSouth will take orders from, bill and expect payment
from Birch for said services.

Birch will be BellSouth's single point of contact for all services purchased pursuant to
this Agreement. BellSouth shall have no contact with the end user except to the
extent provided for herein.

BellSouth will continue to bill the end user for any services that the end user specifies
it wishes to receive directly from BellSouth. :
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BellSouth maintains the right to serve directly any end user within the service area of
Birch. BellSouth will continue to directly market its own telecommunications
products and services and in doing so may establish independent relationships with
end users of Birch.

Neithe} Party shall interfere with the right of any person or entity to obtain service
directly from the other Party.

Current telephone numbers may normally be retained by the end user and are assigned
to the service furnished. However, neither Party nor the end user has a property right
to the telephone number or any other call number designation associated with services
furnished by BellSouth, and no right to the continuance of service through any
particular central office, BellSouth reserves the right to change such numbers, or the
central office designation associated with such numbers, or both, whenever BellSouth
deems it necessary to do so in the conduct of its business and in accordance with
BellSouth practices and procedures on a nondiscriminatory basis.

For the purpose of the resale of BellSouth’s telecommunications services by Birch,
BeliSouth will provide Birch with an on line access to telephone numbers for .
reservation on a first come first serve basis. Such reservations of telephone numbers,
on a pre-ordering basis shall be for a period of nine (9) days. Birch acknowledges that
there may be instances where there is a shortage of telephone numbers in a particular
Common Language Location Identifier Code (CLLIC) and in such instances
BellSouth may request that Birch cancel its reservations of numbers. Birch shall
comply with such request.

Further, upon Birch’s request, and for the purpose of the resale of BellSouth’s
telecommunications services by Birch, BellSouth will reserve up to 100 telephone
numbers per CLLIC, for Birch’s sole use. Such telephone number reservations shall
be valid for ninety (30) days from the reservation date. Birch acknowledges that there
may be instances where there is a shortage of telephone numbers in a particular
CLLIC and in such instances BellSouth shall use its best efforts to reserve for a ninety
(90) day period a sufficient quantity of Birch’s reasonable need in that particular
CLLIC.

Service is furnished subject to the condition that it will not be used for any uniawful
purpose. '

Service will be discontinued if any law enforcement agency advises that the service
being used is in violation of the law.

BellSouth can refuse service when it has grounds to belizve that service will be used
in violation of the law. )
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BellSouth accepts no responsibility to any person for any unlawful act committed by
Birch or its end users as part of providing service to Birch for purposes of resale or
otherwise.

BellSauth will cooperate fully with law enforcement agencies with subpoenas and
court orders for assistance with BellSouth's end users, pursuant to Section 7 of the
General Terms and Conditions

The characteristics and methods of operation of any circuits, facilities or equipment
provided by any person or entity other than BellSouth shall not:

Interfere with or impair service over any facilities of BellSouth, its affiliates, or its
connecting and concurring carriers involved in its service; or

Cause damage to BellSouth’s plant;
Impair the privacy of any communications; or
Create hazards to any BellSouth employees or the public.

If Birch utilizes a BellSouth resold telecommunications service in a manner other than
which the service was originally intended as described in BellSouth’s retail tariffs,
Birch has the responsibility to notify BellSouth. BellSouth will only provision and
maintain said service consistent with the terms and conditions of the tariff describing
said service.

Facilities and/or equipment utilized by BeliSouth to provide service to Birch remain
the property of BellSouth.

White page directory listings will be provided in accordance with Section 5 of the
General Terms and Conditions.

BellSouth provides electronic access to customer record information. Access is
provided through the Local Exchange Navigation System (LENS) and the
Telecommunications Access Gateway (TAG). Customer Record Information includes
but is not limited to, customer specific information in CRIS and RSAG. In addition,
Birch shall provide to BellSouth access to customer record information including
electronic access where available. Otherwise, upon request by BellSouth Birch shall
provide paper copies of customer record information within a reasonable period of
time by BellSouth. Customer Record Information is equivalent to but not limited to
the type of customer specific information contained in CRIS and RSAG. The Parties
agree not to view, copy, or otherwise obtain access to the customer record information
of any customer without that customer’s permission, and further agrees that Birch and
BellSouth will obtain access to customer record information only in strict compliance
with applicable laws, rules, or regulations of the State in which the service is
provided.
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AGREEMENT

THIS AGREEMENT is made by and between BellSouth Telecommunications, Inc.,
(“BellSouth™), a Georgia corporation, and Birch Telecom of the South, Inc. (“Birch”), a
Delaware corporation, and shall be deemed effective as of the date of signatures by both parties.
This Agreement may refer to either BellSouth or Birch or both as a “Party” or “Parties.”

WITNESSETH

WHEREAS, BellSouth is a local exchange telecommunications company authorized to
provide telecommunications services in the states of Alabama, Florida, Georgia, Kentucky,
Louisiana, Mississippi, North Carolina, South Carolina and Tennessee; and |

WHEREAS, Birch is or seeks to become an alternative local exchange
telecommunications company (“CLEC") authorized to provide telecommunications services in
the states of Alabama, Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South
Carolina, and Tennessee; and ‘

WHEREAS, the Parties wish to resell BellSouth’s telecommunications services and/or
interconnect their facilities, purchase network elements and other services, and exchange traffic
specifically for the purposes of fulfilling their obligations pursuant to sections 251 and 252 of the
Telecommunications Act of 1996 (*the Act”).

NOW THEREFORE, in consideration of the mutual agreements contained herein,
BellSouth and Birch agree as follows:

1. Term of the Agreement

1.1 The term of this Agreement shall be two years, beginning as of the date of
signature by both Parties and shall apply to the states of Alabama, Florida,
Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina, and
Tennessee. If as of the expiration of this Agreement, a Subsequent Agreement (as
defined in Section 2.2 below) has not been executed by the Parties, this
Agreement shall continue on a month-to-month basis at the same terms conditions
and prices as those in effect as of the expiration date hereof while a Subsequent
Agreement is being negotiated. The Parties’ rights and obligations with respect to
this Agreement after expiration shall be as set forth in Section 2.4 below.

1.2 The Parties agree that by no later than one hundred and eighty (180} days prior to
the expiration of this Agreement, they shall commence negotiations with regard to
the terms, conditions and prices of resale and/or local interconnection to be
effective beginning on the expiration date of this Agreement (“Subsequent
Agreement”), g
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1.3 If, within one hundred and thirty-five (135) days of commencing the negotiation
referred to in Section 2.2 above, the Parties are unable to satisfactorily negotiate
new resale and/or local interconnection terms, conditions and prices, either Party
may petition the Commission to establish appropriate local interconnection and/or
resale arrangements pursuant to 47 U.S.C. 252. The Parties agree that, in such
event, they shall encourage the Commission to issue its order regarding the
appropriate local interconnection and/or resale arrangements no later than the
expiration date of this Agreement. The Parties further agree that in the event the
Commission does not issue its order prior to the expiration date of this
Agreement, or if the Parties continue beyond the expiration date of this
Agreement to negotiate the local interconnection and/or resale arrangements
without Commission intervention, the terms, conditions and prices ultimately
otdered by the Commission, or negotiated by the Parties, will be effective
retroactive to the day following the expiration date of this Agreement.

1.4 Notwithstanding the foregoing, in the event that as of the date of expiration of this
Agreement and conversion of this Agreement to a month-to-month term, the
Parties have not entered into a Subsequent Agreement and the parties have not
commenced good faith negotiations in a timely manner, no arbitration proceeding
has been filed in accordance with Section 2.3 above, or the Parties have not
mutually agreed (where permissible) to extend the arbitration window for
petitioning the applicable Commission(s) for resolution of those terms upon
which the Parties have not agreed, then either Party may terminate this Agreement
upon sixty (60) days notice to the other Party. In the event that BellSouth
terminates this Agreement as provided above, BellSouth shall continue to offer
interconnection, unbundled network elements and services to Birch pursuant to
the terms, conditions and rates set forth in BellSouth's then current standard
interconnection agreement. The Parties may continue to negotiate a Subsequent
Agreement, and the terms of such Subsequent Agreement shall be effective
retroactive to the day following expiration of this Agreement

2. Good Faith Performance

In the performance of their obligations under this Agreement, the Parties shall act
in good faith and consistently with the intent of the Act. Where notice, approval,
or similar action by a Party is permitted or required by any provision of this
Agreement, (including, without limitation, the obligation of the Parties to further
negotiate the resolution of new or open issues under this Agreement) such action
shall not be unreasonably delayed, withheld, or conditioned.

3. Ordering Procedures
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Birch shall provide BellSouth its Carrier Identification Code (CIC), Operating
Company Number (OCN), Group Access Code (GAC) and Access Customer
Name and Address (ACNA) code as applicable prior to placing its first order.

The Parties agree to adhere to the BellSouth Local Interconnection and Facility
Based Ordering Guide and Resale Ordering Guide, as appropriate for the services
ordered.

Birch shall pay charges for Operational Support Systems (OSS) as set forth in this
Agreement in Attachment 1 and/or in Attachment 2, 3, 5 and 7 as applicable.

Parity

When Birch purchases, pursuant to Attachment 1 of this Agreement,
telecommunications services from BellSouth for the purposes of resale to end
users, BellSouth shall provide said services so that the services and service
provisioning are at least equal in quality, subject to the same conditions, and
provided within the same provisioning time intervals that BellSouth provides to
its affiliates, subsidiaries and end users. To the extent technically feasible, the
quality of a Network Element, as well as the quality of the access to such Network
Element provided by BellSouth to Birch shall be at least equal in quality to that
which BellSouth provides to itself, its subsidiaries, affiliates, or other carriers.
The quality of the interconnection between the networks of BellSouth and the
network of Birch shall be at a level that is equal to that which BellSouth provides
itself, a subsidiary, an Affiliate, or any other party. The interconnection facilities
shall be designed to meet the same technical criteria and service standards that are
used within BeliSouth’s network and shall extend to a consideration of service
quality as perceived by end users and service quality as perceived by Birch.

Directory Listings

BellSouth shall provide Birch and their customers on a non-discriminatory basis,
access to white pages and yellow pages directory listings in the same manner
BellSouth provides such listings to its own end users, and consistent with the
following terms:

Listings. Birch shall provide all new, changed and deleted listings, on a timely
basis and BellSouth or its agent will include Birch residential and business
customer listings in the appropriate White Pages (residential and business) or
alphabetical directories. Birch will provide to BellSouth all Birch end users that
wish to be omitted from directories. Directory listings will make no distinction
between Birch and BellSouth subscribers.

Enhanced Listings. Where BellSouth offers to publish, at ne charge, in its white
pages directory Enhanced White Pages Listings to its retail customers, BellSouth
shall publish such listings, at no charge and under the same terms and conditions,
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for Birch for its end users. Where BellSouth charges its retail customers for
Enhanced White Pages Listings, BellSouth shall publish such listings under the
same terms and conditions to Birch for its Customers at the applicable wholesale
discount set forth in Attachment 1.

Yellow Pages Directory Listings. Where BellSouth offers to publish in its Yellow
Pages Directory free Yellow Pages listings to its retail end users, BellSouth shall
publish such listings, at no charge, and under the same terms and conditions to
Birch for its end users. Where BellSouth charges business end users for Yellow
Pages basic Directory Listings, BellSouth shall provide one Yellow Pages basic
Directory Listing for each AT&T Customer, who subscribes to business services,
at BellSouth tariffed rates at the applicable wholesale discount. BellSouth shall
not provide “lead” information on Birch end users to its Yellow Pages directory
publishing Affiliate without written permission from Birch.

Rates. Unless otherwise agreed, BellSouth and Birch will provide to each other
subscriber primary listing information in the White Pages at no charge except for
discounted applicable wholesale service order charges as set forth in the
appropriate tariffs.

Procedures for Submitting Birch Subscriber Information are found in BellSouth’s
Ordering Guide for manually processed listings and in the Local Exchange
Ordering Guide for mechanically submitted listings.

Notwithstanding any provision(s) to the contrary, Birch agrees to provide to
BellSouth, and BellSouth agrees to accept, Birch’s Subscriber Listing Information
(SLI) relating to Birch’s customers in the geographic area(s) covered by this
Interconnection Agreement. Birch authorizes BellSouth to release all such Birch
SLI provided to BellSouth by Birch to qualifying third parties via either license
agreement or BellSouth’s Directory Publishers Database Service (DPDS), General
Subscriber Services Tariff, Section A38.2, as the same may be amended from time
to time. Such CLEC SLI shall be intermingled with BellSouth’s own customer
listings of any other CLEC that has authorized a similar release of SLI. Where
necessary, BellSouth will use good faith efforts to obtain state commission
approval of any necessary modifications to Section A38.2 of its tariff to provide
for release of third party directory listings, including modifications regarding
listings to be released pursuant to such tariff and BellSouth’s liability therunder.
BellSouth’s obligation pursuant to this Section shall not arise in any particular
state until the commission of such state has approved modifications to such tariff.

No compensation shall be paid to Birch for BellSouth’s receipt of Birch

SLI, or for the subsequent release to third parties of such SLI. In addition, to the
extent BellSouth incurs costs on an ongoing basis to administer the release of
Birch SLI, Birch shall pay to BellSouth its proportionate share of the reasonable
costs associated therewith. Before BeliSouth incurs any cost under this Section, it
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shall inform Birch of its good faith estimate of Birch’s share of such cost, and
Birch shall have the option of agreeing in writing to the cost or of discontinuing
the release of Birch’s SLI

533 BellSouth shall not be liable for the content or accuracy of any SLI provided by
Birch under this Agreement. Birch shall indemnify, hold harmless and defend
BellSouth from and against any damages, losses, liabilities, demands claims, suits,
judgments, costs and expenses (including but not limited to reasonable attorneys’
fees and expenses) arising from BellSouth’s tariff obligations or otherwise and
resulting from or arising out of any third party’s claim of inaccurate Birch listings
or use of the SLI provided pursuant to this Agreement. BellSouth shall forward to
Birch any complaints received by BellSouth relating to the accuracy or quality of
Birch listings.

534 Listings and subsequent updates will be released consistent with BellSouth system
changes and/or update scheduling requirements.

5.4 Unlisted/Non-Published Subscribers. Birch will be required to provide to
BellSouth the names, addresses and telephone numbers of all Birch customers that
wish to be omitted from directories.

5.5 Inclusion of Birch Customers in Directory Assistance Database. BellSouth will
include and maintain Birch subscriber listings in BellSouth’s Directory Assistance

databases at no charge and Birch shall provide such Directory Assistance listings at
no charge. BellSouth will update the Directory Assistance database with the same
timeliness as for its retail end users. BellSouth and Birch will formulate appropriate
procedures regarding lead-time, timeliness, format and content of listing
information. BellSouth shall advise Birch as soon as possible, but in no event
fewer than six (6) months in advance, of any changes in the maintenance of the
Directory Listings database or any mechanisms or interfaces, whether industry
standard or not, pursuant to which BellSouth will provide Directory Listings to
Birch.

5.6 Listing Information Confidentiality. BellSouth will accord Birch’s directory
listing information the same level of confidentiality that BellSouth accords its
own directory listing information, and BellSouth shall limit access to Birch’s
customer proprietary or confidential directory information to those BellSouth
employees who are involved in the preparation of listings and such information
shall not be used for other purposes. .

57 Optional Listings. Additional listings and optional listings will be offered by
BellSouth at tariffed rates as set forth in the General Subscriber Services Tariff.
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Directory Delivery. BellSouth or its agent shall deliver White Pages directories
and Yellow Pages directories to Birch subscribers at no charge or as specified in a
separate BAPCO agreement.

Bona Fide Request/New Business Request Process for Further Unbundling

If Birch is a facilities based provider or a facilities based and resale provider, this
section shall apply. BellSouth shall, upon request of Birch, provide to Birch
access to its network elements at any technically feasible point for the provision of
Birch's telecommunications service where such access is necessary and failure to
provide access would impair the ability of Birch to provide services that it seeks

to offer. Any request by Birch for access to a network element, interconnection
option, or for the provisioning of any service or product that is not already
available shall be treated as a Bona Fide Request/New Business Request, and

shall be submitted to BellSouth pursuant to the Bona Fide Request/New Business
Request process set forth following.

A Bona Fide Request/New Business Request shall be submitted in writing to
Birch’s Account Manager by Birch and shall specifically identify the requested
service date, technical requirements, space requirements and/or such
specifications that clearly define the request such that BellSouth has sufficient
information to analyze and prepare a response.

Upon request, a service or product requested by another carrier through BFR/NBR
process shall be available to Birch on the same rates, terms and conditions.

Court Ordered Requests for Call Detail Records and Other Subscriber
Information

To the extent technically feasible, BellSouth maintains call detail records for
Birch end users for limited time periods and can respond to subpoenas and court
ordered requests for this information. BellSouth shall maintain such information
for Birch end users for the same length of time it maintains such information for
its own end users.

Birch agrees that BellSouth will respond to subpoenas and court ordered requests
delivered directly to BellSouth for the purpose of providing call detail records
when the targeted telephone numbers belong to Birch end users. Billing for such
requests will be generated by BellSouth and directed to the law enforcement
agency initiating the request.

Where BellSouth is providing to Birch telecommunications services for resale or
providing to Birch the local switching function, then Birch agrees that in those cases
where Birch receives subpoenas or court ordered requests regarding targeted
telephone numbers belonging to Birch end users, if Birch does not have the
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requested information, Birch will advise the law enforcement agency initiating the
request to redirect the subpoena or court ordered request to BellSouth. Where the
request has been forwarded to BellSouth, billing for call detail information will be
generated by BellSouth and directed to the law enforcement agency initiating the
request.

7.4 In all other instances, Birch will provide Birch end user and/or other customer
information that is available to Birch in response to subpoenas and court orders
for their own customer records. When BellSouth receives subpoenas or court
ordered requests regarding targeted telephone numbers belonging to Birch end
users, BellSouth will advise the law enforcement agency initiating the request to
redirect the subpoena or court ordered request to Birch.

8. Liability and Indemnification
8.1 BeliSouth Liability. BellSouth shall take financial responsibility for its own

actions in causing, or its lack of action in preventing, unbillable or uncollectible
Birch revenues.

8.2 Birch Liability. In the event that, by amendment to this agreement or otherwise,
Birch consists of two {2) or more separate entities as set forth in the preamble to
this Agreement, all such entities shall be jointly and severally liable for the
obligations of Birch under this Agreement.

8.3 Liability for Acts or Omissions of Third Parties. Neither BellSouth nor Birch
shall be liable for any act or omission of another telecommunications company
providing a portion of the services provided under this Agreement.

8.4 Limitation of Liability.
8.4.1 Each Party’s liability to the other for any loss, cost, claim, injury or liability or

expense, including reasonable attorney’s fees relating to or arising out of any
negligent act or omission in its performance of this Agreement whether in contract
or in tort, shall be limited to a credit for the actual cost of the services or functions
not performed or improperly performed, except to the extent otherwise provided
for in this Agreement. Notwithstanding the foregoing, claims for damages by a
Party, any customer of that Party, or any other person or entity resulting from the
gross negligence or willful misconduct of the other Party shall not be subject to
such limitation of liability.

8.4.2 Limitations in Tariffs. A Party may, in its sole discretion, provide in its tariffs and
contracts with its Customer and third parties that relate to any service, product or
function provided or contemplated under this Agreement, that to the maximum
extent permitted by Applicable Law, such Party shall not be liable to Customer or
third Party for (i) any Loss relating to or arising out of this Agreement, whether in
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contract, tort or otherwise, that exceeds the amount such Party would have
charged that applicable person for the service, product or function that gave rise to
such Loss and (ii) Consequential Damages. To the extent that a Party elects not to
place in its tariffs or contracts such limitations of liability, and the other Party
incurs a Loss as a result thereof, such Party shall indemnify and reimburse the
other Party for that portion of the Loss that would have been limited had the first
Party included in its tariffs and contracts the limitations of liability that such other
Party included in its own tariffs at the time of such Loss.

Neither BeliSouth nor Birch shall be liable for damages to the other’s terminal
location, POI or other company’s customers’ premises resulting from the
furnishing of a service, including, but not limited to, the installation and removal
of equipment or associated wiring, except to the extent caused by a company’s
negligence or willful or intentional misconduct or by a company’s failure to
properly ground a local loop after disconnection.

Under no circumstance shall a Party be responsible or liable for indirect,
incidental, or consequential damages, including, but not limited to, economic loss
or lost business or profits, damages arising from the use or performance of
equipment or software, or the loss of use of software or equipment, or accessories
attached thereto, delay, error, or loss of data. In connection with this limitation of
liability, each Party recognizes that the other Party may, from time to time,
provide advice, make recommendations, or supply other analyses related to the
Services, or facilities described in this Agreement, and, while each Party shall use
diligent efforts in this regard, the Parties acknowledge and agree that this
limitation of liability shall apply to provision of such advice, recommendations,
and analyses.

Indemnification for Certain Claims. The Party providing services hereunder, its
affiliates and its parent company, shall be indemnified, defended and held
harmless by the Party receiving services hereunder against any claim, loss or
damage arising from the receiving company’s use of the services provided under
this Agreement pertaining to (1) claims for libel, slander or invasion of privacy
arising from the content of the receiving company’s own communicattons, or (2)
any claim, loss or damage claimed by the customer of the Party receiving services
arising from such company’s use or reliance on the providing company’s services,
actions, duties, or obligations arising out of this Agreement.

Disclaimer. EXCEPT AS SPECIFICALLY PROVIDED TO THE CONTRARY
IN THIS AGREEMENT, NEITHER PARTY MAKES ANY
REPRESENTATIONS OR WARRANTIES TO THE OTHER PARTY
CONCERNING THE SPECIFIC QUALITY OF ANY SERVICES, OR
FACILITIES PROVIDED UNDER THIS AGREEMENT. THE PARTIES
DISCLAIM, WITHOUT LIMITATION, ANY WARRANTY OR GUARANTEE
OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE,
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ARISING FROM COURSE OF PERFORMANCE, COURSE OF DEALING, OR
FROM USAGES OF TRADE.

Intellectual Property Rights and Indemnification

No License. Except for the limited right to access BellSouth information
through various operational support systems as set forth in this Agreement for use
as expressly set forth herein, no patent, copyright, trademark or other proprietary
right is licensed, granted or otherwise transferred by this Agreement. Birch is
strictly prohibited from any use, including but not limited to in sales, in marketing
or advertising of telecommunications services, of any BellSouth name, service
mark or trademark, except that (1) Birch may make factual references to the
BellSouth name in response to a customer or potential customer inquiry regarding
the source of the underlying services or the identity of repair technicians, and (2)
Birch may use the BeliSouth name in comparative advertising so long as the
reference is truthful and factual, does not relate to the source of the underlying
service and does not imply any agency relationship, partnership, endorsement,
sponsorship or affiliation by or with BellSouth. .

Ownership of Intellectual Property. Any intellectual property which originates
from or is developed by a Party shall remain in the exclusive ownership of that
Party. Except for a limited license to use patents or copyrights to the extent
necessary for the Parties to use any facilities or equipment (including software) or
to receive any service solely as provided under this Agreement, no license in
patent, copyright, trademark or trade secret, or other proprietary or inteilectual
property right now or hereafter owned, controlled or licensable by a Party, is
granted to the other Party or shall be implied or arise by estoppel. It is the
responsibility of each Party to ensure at no additional cost to the other Party that it
has obtained any necessary licenses in relation to inte{lectual property of third
Parties used in its network that may be required to enable the other Party to use
any facilities or equipment (including software), to receive any service, or to
perform its respective obligations under this Agreement.

Indemnification. The Party providing a service pursuant to this Agreement will
defend the Party receiving such service or data provided as a result of such service
against claims of infringement arising solely from the use by the receiving Party
of such service and will indemnify the receiving Party for any damages awarded
based solely on such claims in accordance with Section 8 of this Agreement.

Claim of Infringement. In the event that use of any facilities or equipment
(including software), becomes, or in reasonable judgment of the Party who owns
the affected network is likely to become, the subject of a claim, action, suit, or
proceeding based on intellectual property infringement, then said Party shall
promptly and at its sole expense, but subject to the limitations of liability set forth
below:
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modify or replace the applicable facilities or equipment (including software) while
maintaining form and function, or

obtain a license sufficient to allow such use to continue.

In the event 9.4.1 or 9.4.2 are commercially unreasonable, then said Party may,
terminate, upon reasonable notice, this contract with respect to use of, or services
provided through use of, the affected facilities or equipment (including software),
but solely to the extent required to avoid the infringement claim.

Exception to Obligations. Neither Party's obligations under this Section shall
apply to the extent the infringement is caused by: (i) modification of the facilities
or equipment (including software) by the indemnitee; (ii) use by the indemnitee of
the facilities or equipment (including software) in combination with equipment or
facilities (including software) not provided or authorized by the indemnitor
provided the facilities or equipment (including software) would not be infringing
if used alone; (iii) conformance to specifications of the indemnitee which would
necessarily result in infringement; or (iv) continued use by the indemnitee of the
affected facilities or equipment (including software) after being placed on notice
to discontinue use as set forth herein.

Exclusive Remedy. The foregoing shall constitute the Parties’ sole and exclusive
remedies and obligations with respect to a third party claim of intellectual
property infringement arising out of the conduct of business under this
Agreement.

Proprietary and Confidential Information

Proprietary and Confidential Information: Defined. It may be necessary for
BellSouth and Birch, each as the “Discloser,” to provide to the other party, as

“Recipient,” proprietary and confidential information(including trade secret
information) including but not limited to technical, financial, marketing, staffing
and business plans and information, strategic information, proposals, request for
proposals, specifications, drawings, prices, costs, procedures, processes, business
systems, software programs, techniques, customer account data, call detail records
and like information. This proprietary and confidential information also includes,
but is not limited to all orders for Services and Network Elements placed by either
Party, and information that would constitute Customer Proprietary Network
Information and Recorded Usage Data, whether disclosed by the Discloser or
otherwise acquired by the Recepient in the course of the performance of this
Agreement. (This proprietary and confidential information is coltectively the
Discloser’s“Information™). All Information provided to Recipient by Discloser
shall be treated as proprietary and confidential.

Use and Protection of Information. Recipient shall use the Information solely for
the purpose(s) of performing this Agreement, and Recipient shall protect

Version {Q00 2 17/00



General Terms and Conditions — Part A
Page 11

Information from any use, distribution or disclosure except as permitted
hereunder. Recipient will use the same standard of care to protect Information as
Recipient uses to protect its own similar confidential and proprietary information,
but not less than a reasonable standard of care. Recipient may disclose
Information solely to the Authorized Representatives of the Recipient who (a)
have a substantive need to know such Information in connection with performance
of the Agreement; (b) have been advised of the confidential and proprietary nature
of the Information; and (c) have personaliy agreed in writing to protect from
unauthorized disclosure all confidential and proprietary information, of whatever
source, to which they have access in the course of their employment. Unless
otherwise agreed, Recipient shall not permit employees or agents of Recipient
with end user marketing, product development, or any other non-Discloser
purpose, to have access to Information under any circumstances. “Authorized
Representatives” are the officers, directors and employees of Recipient and its
Affiliates, as well as Recipient’s and its Affiliates’ consultants, contractors,
counsel and agents. “ Affiliates” means any company that is owned in whole or in
part, now or in the future, directly or indirectly through a subsidiary, by a party

hereto.
10.3 Ownership. Copying & Return of Information. Information remains at all times

the property of Discloser. Recipient may make tangible or electronic copies,
notes, summaries or extracts of Information only as necessary for use as
authorized herein. All such tangible or electronic copies, notes, summaries or
extracts must be marked with the same confidential and proprietary notice as
appears on the original. Upon Discloser’s request, all or any requested portion of
the Information (including, but not limited to, tangible and electronic copies,
notes, summaries or extracts of any information) will be promptly returned to
Discloser or destroyed according to Discloser’s request, and Recipient will
provide Discloser with written certification stating that such Information has been
returned or destroyed.

10.4 Exceptions. Discloser’s Information does not include: (a) any information
publicly disclosed by Discloser; (b) any informacion Discloser in writing
authorizes Recipient to disclose without restriction; (c) any information already
lawfully known to Recipient at the time it is disclosed by the Discloser, without
an obligation to keep confidential; or (d) any information Recipient lawfully
obtains from any source other than Discloser, provided that such source lawfully
disclosed and/or independently developed such information. If Recipient is
required to provide Information to any court or government agency pursuant to
written court order, subpoena, regulation or process of law, Recipient must first
provided Discloser with prompt written notice of such requirement and cooperate
with Discloser to appropriately protect against or {imit the scope of such
disclosure. To the fullest extent permitted by law, Recipient will continue to
protect as confidential and proprietary all Information disclosed in response to a
written court order, subpoena, regulation or process of law.

Version Q00 271700



10.5

10.6

11.

12.

General Terms and Conditions — Part A
Page 12

Equitable Relief. Recipient acknowledges and agrees that any breach or
threatened breach of this Agreement is likely to cause Discloser irreparable harm
for which money damages may not be an appropriate or sufficient remedy.
Recipient therefore agrees that Discloser or its Affiliates, as the case may be, are
entitled to receive injunctive or other equitable relief to remedy or prevent any
breach or threatened breach of this Agreement. Such remedy is not the exclusive
remedy for any breach or threatened breach of this Agreement, but is in addition
to all other rights and remedies available at law or in equity.

Survival of Confidentiality Obligations. The parties’ rights and obligations under
this Section 10 shall survive and continue in effect until three (3) years after the

expiration or termination date of this Agreement with regard to all Information
exchanged during the term of this Agreement. Thereafter, the parties’ rights and
obligations hereunder survive and continue in effect with respect to any
Information that is a trade secret under applicable law.

Assignments

Any assignment by either Party to any non-affiliated entity of any right, obligation
or duty, or of any other interest hereunder, in whole or in part, without the prior
written consent of the other Party shall be void. Such consent will not be
unreasonably withheld. A Party may assign this Agreement or any right,
obligation, duty or other interest hereunder to an Affiliate company of the Party
without the consent of the other Party. All obligations and duties of any Party
under this Agreement shall be binding on all successors in interest and assigns of
such Party. No assignment or delegation hereof shall relieve the assignor of its
obligations under this Agreement in the event that the assignee fails to perform
such obligations.

Resolution of Disputes

Except as otherwise stated in this Agreement, the Parties agree that if any dispute
arises as to the interpretation of any provision of this Agreement or as to the
proper implementation of this Agreement, either Party may petition the
Commission for a resolution of the dispute. However, each Party reserves any
rights it may have to seek judicial review of any ruling made by the Commission
concerning this Agreement.

The Parties agree that this Section does not prevent either Party from seeking
temporary equitable remedies, including temporary restraining orders. A request
by a Party to a court or a regulatory authority for interim measures or equitable
relief shall not be deemed a waiver of the obligation to comply with the Dispute
Resolution provisions. %
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Nonexclusive Remedies except as otherwise expressly provided in this
Agreement, each of the remedies provided under this Agreement is cumulative
and is in addition to any remedies that may be available at law or in equity.

Tag&es

Definition. For purposes of this Section, the terms “taxes” and “‘fees” shall
include but not limited to federal, state or local sales, use, excise, gross receipts or
other taxes or tax-like fees of whatever nature and however designated (including
tariff surcharges and any fees, charges or other payments, contractual or
otherwise, for the use of public streets or rights of way, whether designated as
franchise fees or otherwise) imposed, or sought to be imposed, on or with respect
to the services furnished hereunder or measured by the charges or payments
therefore, excluding any taxes levied on income.

Taxes and Fees Imposed Directly On Either Providing Party or Purchasing Party.

Taxes and fees imposed on the providing Party, which are not permitted or
required to be passed on by the providing Party to its customer, shall be borne and
paid by the providing Party.

Taxes and fees imposed on the purchasing Party, which are not required to be
collected and/or remitted by the providing Party, shall be borne and paid by the
purchasing Party.

Taxes and Fees Imposed on Purchasing Party But Collected And Remitted By
Providing Party.

Taxes and fees imposed on the purchasing Party shall be bone by the purchasing
Party, even if the obligation to collect and/or remit such taxes or fees is placed on
the providing Party.

To the extent permitted by applicable law, any such taxes and/or fees shall be
shown as separate items on applicable billing documents between the Parties.
Notwithstanding the foregoing, the purchasing Party shall remain liable for any
such taxes and fees regardless of whether they are actually billed by the providing
Party at the time that the respective service is billed.

If the purchasing Party determines that in its opinion any such taxes or fees are not
payable, the providing Party shall not bill such taxes or fees to the purchasing
Party if the purchasing Party provides written certification, reasonably satisfactory
to the providing Party, stating that it is exempt or-otherwise not subject to the tax
or fee, setting forth the basis therefor, and satisfying any other requirements under
applicable law. If any authority seeks to collect any such tax or fee that the
purchasing Party has determined and certified not to be payable, or any such tax or
fee that was not billed by the providing Party, the purchasing Party may contest

Version 1Q00 21700



1334

13.3.5

13.3.6

13.3.7

13.4

13.4.1

13.4.2

13.43

General Terms and ( onditions — Part A
Page 14

the same in good faith, at its own expense. In any such contest, the purchasing
Party shall promptly furmish the providing Party with copies of all filings in any
proceeding, protest, or legal challenge, all rulings issued in connection therewith,
and all correspondence between the purchasing Party and the taxing authority.

In the event that all or any portion of an amount sought to be collected must be
paid in order to contest the imposition of any such tax or fee, or to avoid the
existence of a lien on the assets of the providing Party during the pendency of
such contest, the purchasing Party shall be responsible for such payment and shall
be entitled to the benefit of any refund or recovery.

If it is ultimately determined that any additional amount of such a tax or fee is due
to the imposing authority, the purchasing Party shall pay such additional amount,
including any interest and penalties thereon.

Notwithstanding any provision to the contrary, the purchasing Party shall protect,
indemnify and hold harmless (and defend at the purchasing Party’s expense) the
providing Party from and against any such tax or fee, interest or penalties thereon,
or other charges or payable expenses (including reasonable attorney fees) with
respect thereto, which are incurred by the providing Party in connection with any
claim for or contest of any such tax or fee.

Each Party shall notify the other Party in writing of any assessment, proposed
assessment or other claim for any additional amount of such a tax or fee by a
taxing authority; such notice to be provided, if possible, at least ten (10) days prior
to the date by which a response, protest or other appeal must be filed, but in no
event later than thirty (30) days after receipt of such assessment, proposed
assessment or claim.

Taxes and Fees Imposed on Providing Party But Passed On To Purchasing Party.

Taxes and fees imposed on the providing Party, which are permitted or required to
be passed on by the providing Party to its customer, shall be borne by the
purchasing Party. Nothing in this Agreement shall be construed to create an
independent right in the providing Party to pass on taxes and or fees to the
purchasing Party.

To the extent permitted by applicable law, any such taxes and/or fees shall be
shown as separate items on applicable billing documents between the Parties.
Notwithstanding the foregoing, the purchasing Party shall remain liable for any
such taxes and fees regardless of whether they are actually billed by the providing
Party at the time that the respective service is billed.

If the purchasing Party disagrees with the providing Party’s determination as to
the application or basis for any such tax or fee, the Parties shail consult with
respect to the imposition and billing of such tax or fee. Notwithstanding the
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foregoing, the providing Party shall retain ultimate responsibility for determining
whether and to what extent any such taxes or fees are applicable, and the
purchasing Party shall abide by such determination and pay such taxes or fees to
the providing Party. The providing Party shall further retain ultimate
responsibility for determining whether and how to contest the imposition of such
taxes and fees; provided, however, that any such contest undertaken at the request
of the purchasing Party shall be at the purchasing Party’s expense.

In the event that all or any portion of an amount sought to be collected must be
paid in order to contest the imposition of any such tax or fee, or to avoid the
existence of a lien on the assets of the providing Party during the pendency of
such contest, the purchasing Party shall be responsible for such payment and shall
be entitled to the benefit of any refund or recovery.

If it is ultimately determined that any additional amount of such a tax or fee is due
to the imposing authority, the purchasing Party shall pay such additional amount,
including any interest and penalties thereon.

Notwithstanding any provision to the contrary, the purchasing Party shall protect
indemnify and hold harmless (and defend at the purchasing Party’s expense) the
providing Party from and against any such tax or fee, interest or penalties thereon,
or other reasonable charges or payable expenses {including reasonable attorney
fees) with respect thereto, which are incurred by the providing Party in connection
with any claim for or contest of any such tax or fee.

Each Party shall notify the other Party in writing of any assessment, proposed
assessment or other claim for any additi