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CASE BACKGROUND
. February 15, 1991 - AmerivVision Communications, Inc.
(AmeriVision) obtained Florida Public Service Commission

interexchange company (IXC) Certificate No. 2497.

. April 26, 2000 - In Docket No. 000153-TI, the Commission
issued Proposed Agency Action (PAA) Order No. PSC-00-0827-PAA-
TI, Attachment A, which denied AmeriVision’s request to change
the name on its certificate from AmeriVision Communications,
Inc. to AmeriVision Communications, 1Inc. d/b/a LifelLine
Communications. Upon receiving no protests to its PAA Order,
the Commission issued Consummating Order No. PSC-00-0999-CO-TI

on May 19, 2000, making Order No. PSC-00-0827-PAA-TI final and
effective.
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. April 25, 2001 - Because AmeriVision continued to use the
fictitious name LifeLine Communications, staff opened this
docket to initiate cancellation of Amerivision’'s IXC
Certificate No. 2497 for the apparent violation of Commission
Order No. PSC-00-0827-PAA-TI.

. May 23, 2001 - The Commission issued PAA Order No. PSC-01-
1170-PAA-TI, Attachment B, to cancel AmeriVision’s IXC
Certificate No. 2497.

. June 12, 2001 - AmeriVision filed a Petition for Evidentiary
Hearing and Memorandum in Opposition to Cancellation of Its
IXC Certificate No. 2497. (Attachment C)

] November 2, 2001 - The Commission received AmeriVision's

proposed settlement (Attachment D) to resolve the issues in
this docket.

The Florida Public Service Commission 1is vested with
jurisdiction over this matter pursuant to Sections 364.01(4) (c)},
364.285 and 364.337, Florida Statutes. Accordingly, staff believes
the following recommendations are appropriate.
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DISCUSSION OF ISSUES

ISSUE 1: Should the Commission accept AmeriVision Communications,
Inc.’'s proposed settlement, whereby the company would make a
voluntary payment of $5,000 to the General Revenue Fund to resolve
the company’s apparent violation of Order No. PSC-00-0827-PAA-TI?

RECOMMENDATION: No. The Commission should reject AmeriVision'’s
proposed settlement, whereby the company would make a voluntary
payment of $5,000 to the General Revenue Fund to resolve the
company’s apparent violation of Order No. PSC-00-0827-PAA-TI and
set this Docket for Hearing. (KENNEDY/L. FORDHAM)

STAFF ANALYSIS: On April 26, 2000, in Docket No. 000153-TI, the
Commission issued Order No. PSC-00-0827-PAA-TI (Attachment A)
denying AmeriVision's request to add the fictitious name LifeLine
Communications to its IXC certificate. The Commission found that
it was not in the public’s interest to approve the name change
because the fictitious name will be unduly confusing with the
current Federal LifeLine Assistance Program.

In April 2001, staff received a customer's bill issued by
LifeLine Communications. The bill identified LifeLine
Communications as the telecommunications services provider. A
staff person also reported hearing radio advertisements broadcast
on WCVC Radio, in which Lifeline Communications solicited customers
for long distance service. LifeLine Communications is not
certificated by the Commission to provide telecommunications
services in Florida. Staff concluded that it was AmeriVision using
the fictitious name LifelLine Communications.

Staff opened Docket No. 010591-TI to cancel AmeriVision'’s
certificate for the apparent violation of Order No. PSC-00-0827-
PAA-TI. On May 23, 2001, the Commission issued Order No. PSC-01-
1170~-PAA-TI (Attachment B) to cancel AmeriVision's certificate for
the apparent violation of Order No. PSC-00-0827-PAA-TI.

On June 12, 2001, AmeriVision filed a Petition for Evidentiary
Hearing and Memorandum in Opposition to Cancellation of Its IXC
Certificate No. 2497 (Attachment C).

On November 1, 2001, and prior to the hearing, AmeriVision
filed a proposed settlement (Settlement) to resolve the issues in
this docket. In its Settlement, AmeriVision offers the following:



DOCKET NO. 010591-TI
DATE: FEBRUARY 7, 2002

o without admitting willful intent, pay $5,000 to
settle billing violations, and

. outside an enforcement proceeding, file a petition
to amend its certificate to add the d/b/a Lifeliine
Communications.

Staff believes that AmeriVision’s Settlement does not
adequately address the Commission’s charge that the company failed
to comply with Order No. PSC-00-0827-PAA-TI by using the name
LifeLine Communications. AmeriVision has offered not to use the
name LifeLine Communications in Florida, but does so as a prelude
to its introduction of a petition to amend its certificate to add
the d/b/a LifelLine Communications.

The company’s offer of $5,000 to settle a billing violation
bears no relevance in this proceeding. Commission Order No. PSC-
00-0827-PAA-TI did not charge the company with a billing rule
violation.

Accordingly, staff recommends that the Commission should
reject AmeriVision’s proposed settlement, whereby the company would
make a voluntary payment of $5,000 to the General Revenue Fund to
resolve the company’s apparent violation of Order No. PSC-00-0827-
PAA-TI and set this Docket for Hearing.
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ISSUE 2: Should this docket be closed?

RECOMMENDATION: Whether the Commigsion approves or denys staff’s

recommendation in 1Issue 1, this docket should remain open.
(Fordham)

STAFF ANALYSIS: Whether the Commission approves or denys staff’s
recommendation in Issue 1, this docket should remain open.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Request for name change DOCKET NO. 000153-TI
on Interexchange ORDER NO. PSC-00-0827-PAA-TI
Telecommunications Certificate ISSUED: April 26, 2000

No. 2497 from Amerivision
Communications, Inc. to
Amerivision Communications, Inc.
d/b/a Lifeline Communications.

The following Commissioners participated in the disposition of
this matter:

JOE GARCIZ, Chairman
J. TERRY DEASON
SUSAN F. CLARK

E. LEON JACOBS, JR.
LILA A. JABER

NOTICE OF PROPOSED AGENCY ACTION
ORDER _DENYING REQUEST FOR NAME CHANGE ON
INTEREXCHANGE TELECOMMUNICATIONS CERTIFICATE

BY THE COMMISSION:

- NOTICE is hereby given by the Florida Public Service
Commission that the action discussed herein is preliminary in
nature and will become final unless a person whose interests are
substantially affected files a petition for a formal proceeding,
pursuant to Rule 25-22.029, Florida Administrative Code.

By letter dated February 3, 2000, Amerivision Communications,
Inc., holder of Interexchange Telecommunications Certificate of
Public Convenience and Necessity No. 2497, requested that
Certificate No. 2497 be amended to reflect a name change from
Amerivision Communications, Inc. to Amerivision Communications,
Inc. d/b/a Lifeline Communications.

Upon further review, we are concerned that this fictitious
name appears to be unduly confusing with the current Federal
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Lifeline Assistance Program. Therefore, we do not find it in the
public interest to approve the requested name change.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that
Amerivision Communications, Inc.’s request for name change is
hereby denied. It is further

ORDERED that the provisions of this Order, issued as proposed
agency action, shall become final and effective upon the issuance
of a Consummating Order unless an appropriate petition, in the form
provided by Rule 28-106.201, Florida Administrative Code, is
received by the Director, Division of Records and Reporting, 2540
Sshumard Oak Boulevard, Tallahassee, Florida 32399-0850, by the
close of business on the date set forth in the “Notice of Further
Proceedings” attached hereto. It is further

ORDERED that in the event this Order becomes final, this
Docket shall be closed.

By ORDER of the Florida Public Service Commission this 26th
day of April, 2000.

BLANCA S. BAYO, Director
Division of Records and Reporting

By: g/ Blanca S. Bayd
Kay Flynn, Chief
Bureau of Records

This is a facsimile copy. A signed
copy of the order may be obtained by
calling 1-850-413-6770.

( SEAL)
KMP

DISSENT
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Commissioner Deason dissents,
majority’s decision in this case.

without

ATTACHMENT A

comment,

from the
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.569 (1}, Florida Statutes, to notify parties of any
administrative hearing that is available under Section 120.57,
Florida Statutes, as well as the procedures and time limits that
apply. This notice should not be construed to mean all requests
for an administrative hearing will be granted or result in the
relief sought.

Mediation may be available on a case-by-case basis. If
mediation is conducted, it does mnot affect a substantially
interested person’s right to a hearing.

The action proposed herein is preliminary in nature. Any
person whose substantial interests are affected by the action
‘proposed by this order may file a petition for a formal proceeding,
in the form provided by Rule 28-106.201, Florida Administrative
Code. This petition must be received by the Director, Division of
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee,
Florida 32399-0850, by the close of business on May 17, 2000.

In the absence of such a petition, this order shall become
final and effective upon the issuance of a Consummating Order.

Any objection or protest filed in this docket before the
issuance date of this order is considered abandoned unless it
satisfies the foregoing conditions and is renewed within the
specified protest period.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Cancellation by Florida DOCKET NO. 010591-TI
Public Service Commission of IXC ORDER NO. PSC-01-1170-PAA-TI
Certificate No. 2497 issued to ISSUED: May 23, 2001

AmeriVision Communications, Inc.
for violation of Order No. PSC-
00-0827-PAA-TI.

The following Commissioners participated in the disposition
of this matter:

E. LEON JACOBS, JR., Chairman
J. TERRY DEASON
LILA A. JABER
BRAULIO L. BAEZ
MICHAEL A. PALECKI

NOTICE OF PROPOSED AGENCY ACTION
ORDER CANCELLING CERTIFICATE

BY THE COMMISSION:

NOTICE is hereby given by the Florida Public Service
Commission that the action discussed herein is preliminary in
nature and will become final unless a person whose interests are
substantially affected files a petition for a formal proceeding,
pursuant to Rule 25-22.029, Florida Administrative Code.

BACKGROUND

AmeriVision Communications, Inc. (AmeriVision or company)
obtained its interexchange company (IXC) Certificate No. 2497 from
us on February 15, 1991. We denied their request to change the
company’s name to AmeriVision Communications, Inc. d/b/a Lifeline
Communications by Proposed Agency Action Order No. PSC-00-0827-PAA-
TI, issued April 26, 2000, in Docket No. 000153-TI. Since no
protests were filed, our order denying the name change became final
on May 19, 2000, by Consummating Order No. PSC-00-0999-CO-TI.

On September 17, 2000, our staff received an inquiry
concerning a radio advertisement during which AmeriVision

10
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advertised long distance telephone service under the name Lifeline
Communications. In response to the inquiry, by certified letter
dated October 20, 2000, to Mr. Stephen D. Halliday, our staff
notified AmeriVision it was in apparent violation of Commission
Order No. PSC-00-0827-PAA-TI because the name Lifeline
Communications was being used in Florida. Staff included a copy of
an August 20, 2000, billing statement on which Lifeline was
prominently displayed above the name AmeriVision Communications,
Inc., and also discussed the radio advertisement for Lifeline
Communications.

AmeriVision responded in essentially identical letters on
December 1, and December 4, 2000. In its responses, the company
claimed it had not been using the corporate name Lifeline
Communications in the State of Florida on its bills. 1Instead, the
company included Lifeline, its registered service mark, as well as
the certificated name, AmeriVision Communications, Inc. on its
billing statements. Regarding the radio advertisement, AmeriVision
claimed that some of its radio advertisements in Florida may have
been ambiguous, but the company had taken steps to avoid ambiguous
advertisements in the future in Florida.

In addition, Mr. Greg Voight, representing AmeriVision,
contacted staff in December of 2000 to ensure that AmeriVision’s
written response had satisfied our staff’s concerns. Because the
company’s bills reflected Lifeline as a trademark and did identify
AmeriVision Communications, Inc. as the service provider, and the
company had reportedly taken action to correct the radio
advertisements, staff advised Mr. Voight that the company appeared
to be taking the necessary steps to ensure compliance with the
Commission’s order. Our staff also advised Mr. Voight that
AmeriVision should fully comply with Order No. PSC-00-0827-PAA-TI
to avoid any future complications.

Our staff later received a copy of an AmeriVision telephone
bill dated March 20, 2001, on which the name Lifeline
Communications only is used. The name AmeriVision Communications
does not appear anywhere on the March 2001 bill. 1In addition, on
April 16, 2001, and subsequent dates, local Tallahassee radio
station WCVC 1330 AM broadcast advertisements in which Lifeline
Communications solicited customers for long distance service.

11
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DISCUSSION

We are vested with jurisdiction over this matter pursuant to
Sections 364.01(4) (¢}, 364.285, and 364.337, Florida Statutes.

When we denied AmeriVision’s request to change its name to
AmeriVision Communications, Inc. d/b/a Lifeline Communications, we
were concerned that the fictitious name would be unduly confusing
with the current Federal Lifeline Assistance Program. Order No.
PSC-00-0827-PAA-TI, issued April 26, 2000, in Docket No. 000153-TI.
We found that it would not be in the public interest to approve the
requested name change. Id.

When we compared AmeriVision’s August 20, 2000, billing
statement to its March 20, 2001, bill to the same customer, it was
evident that the company had stopped using the certificated
provider name, AmeriVision Communications, Inc., and was now using
only the name Lifeline Communications on its bills. We reviewed
the billing format, addresses, customer service number, and other
information to determine that AmeriVision Communications, Inc. and
Lifeline Communications were the same entity. In addition, the
company has continued to advertise under the name Lifeline in
Florida.

Pursuant to Rule 25-24.474, Florida Administrative Code, we
may cancel a company’s certificate on our own motion for violation
of a Commission rule or order. We find that Amerivision
Communications, Inc. has demonstrated a total disregard of our
Order No. PSC-00-0827-PAA-TI. We therefore find that the ultimate
penalty should be imposed, that is, the company’s certificate
should Dbe revoked. Accordingly, we order AmeriVision
Communications, Inc.’s Interexchange Telecommunications Certificate
No. 2497 cancelled for violation of Order No. PSC-00-0827-PAA-TI.

Based on the foregoing, it is
ORDERED by the Florida Public Service Commission that
AmeriVision Communications, Inc.’s Interexchange Telecommunications

Certificate No. 2497 shall be cancelled for violation of Order No.
PSC-00-0827-PAA-TI. It is further

12
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ORDERED that the provisions of this Order, issued as proposed
agency action, shall become final and effective upon the issuance
of a Consummating Order unless an appropriate petition, in the form
provided by Rule 28-106.201, Florida Administrative Code, is
received by the Director, Division of Records and Reporting, 2540
Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, by the
close of business on the date set forth in the “Notice of Further
Proceedings” attached hereto. It is further

ORDERED that in the event this Order becomes final, this
docket shall be closed.

By ORDER of the Florida Public Service Commission this 23rd
day of May, 2001.

/s/ Blanca S. Bayd

BLANCA S. BAY0, Director
Division of Records and Reporting

This is a facsimile copy. Go to the
Commission’s Web site,
http://www.floridapsc.com or fax a request
to 1-850-413-7118, for a copy of the order
with signature.

(SEAL)

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.569(1), Florida Statutes, to notify parties of any
administrative hearing that is available under Section 120.57,
Florida Statutes, as well as the procedures and time limits that
apply. This notice should not be construed to mean all requests
for an administrative hearing will be granted or result in the
relief sought. '

13
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Mediation may be available on a case-by-case basis. If

mediation is conducted, it does not affect a substantially
interested person’s right to a hearing.

The action proposed herein is preliminary in nature. Any
person whose substantial interests are affected by the action
proposed by this order may file a petition for a formal proceeding,
in the form provided by Rule 28-106.201, Florida Administrative
Code. This petition must be received by the Director, Division of
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee,
Florida 32399-0850, by the close of business on June 13, 2001.

In the absence of such a petition, this order shall become
final and effective upon the issuance of a Consummating Order.

Any objection or protest filed in this docket before the
issuance date of this order is considered abandoned unless it
satisfies the foregoing conditions and is renewed within the
specified protest period.

14
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Inre: Cancellation by Florida Public ) DOCKET NO.: 010591-T1
Service Commission of 1XC Centificate )
No. 2497 issued to AmeriVision ) FILED: June 12, 2001
Communications, Inc. for violation of )

)

)

Order No. PSC-00-0827-PAA-TI

AMERIVISION'S PETITION FOR EVIDENTIARY HEARING AND
MEMORANDUM IN OPPOSITION TO
CANCELLATION OF ITS IXC CERTIFICATE NO. 2497

AMERIVISION COMMUNICATIONS, INC. ("AmeriVision"), pursuant to Rule
28.106.201, Florida Administrative Code, hercby files its Petition for Evidentiary
Hearing and Memorandum in Opposition to Cancellation of Its IXC Certificate No. 2497
in response to Order No. PSC-01-1170-PAA-TI, Notice of Proposed Agency Action
Order Canceling Centificate ("Order Proposing Cancellation") for violation of Order No.
PSC-00-0827-PAA-TI ("Order Denying Designation™), in which the Commission denied
the request of AmeriVision to change its name.

1. GENERAL DENIAL

AmeriVision has neither disregarded nor violated any Commission Rule or Qrder

1. AmeriVision states that it has neither disregarded nor violated any
applicable statutory provision, Commission rule, or order, including the Order Denying
Designation. Nothing in the Order Denying Designation, which simply denied
AmeriVision’s request for a “d/b/a” designation on its certificate, prohibited or could
lawfully prohibit AmeriVision’s continued use of its service mark “LifeLine

Communications.”

DOCUMENT NUMBER -DATE

07267 JNI125

FPSC-RICORDS/REPORTING



DOCKET NO. 010591-TlI ATTACHMENT C
DATE: FEBRUARY 7, 2002

2. In the Order Proposing Cancellation, in which the Commission proposed
to cancel Amerivision's Interexchange Telccommunications Certificate ("1XC") No.
2497, the Commission stated that AmeriVision has demonstrated a total disregard of its
Order Denying Designation. [Order Proposing Cancellation, p. 3] This language
suggests a misapprehension of (1) AmeriVision’s purpose in requesting the name change;
(2) the Commission’s authority with regard to service marks; and (3) AmeriVision’s
exemplary record of regulatory compliance. As a result, the Commission has, through its
Order Proposing Cancellation, not only proposed the draconian measure of certificate
cancellation, but it also has unjustifiably tainted AmeriVision as a non-compliant and
irresponsible carrier. As a company that markets to churches and faith-based
organizations, the resnlting embarrassment is especially unfair.

AmeriVision’s purpose in requesting the name change

3. The Commission misapprehends that in Docket No. 000153-T1
AmeriVision requested the Commission’s permission to continue 10 use its service mark
in Florida. Rather, AmeriVision's request for a name change on IXC Certificate No.
2497 was for the sole purpose of facilitating the Commission’s regulatory oversight by
recognizing the company’s service mark as a fictitious name, i.e.,a “d/b/a.” Because
service marks identify a company’s products in the market place, customers who wish to
communicate with the Commission about AmeriVision might refer to the company by

“Lifeline.” AmeriVision uses the “Lifeline” service mark on a nationwide basis.

16
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AmeriVision’s self-initiated request for the name change was a constructive, forward-
looking step in compliance with the Commission rules.!

The Commission misapprehends its authority in regard to service marks

4, AmeriVision has used “Lifeline” as a service mark both in Florida and
outside of Florida since at least 1988. This mark is fully protected under both the
common law and the Trademark Act of 1946 ("Lanham Trade-Mark Act"). As such, no
further action was or is required for AmeriVision to use its mark in Florida. Thus, in
requesting this name change AmeriVision was nof seeking permission from the
Commission to continue the use of its service mark nor is such an action appropriate
under Florida faw.

5. Moreover, the Commission has cited no statute, rule, or order that purports
10 establish Commission authority to regulate or otherwise infringe upon AmeriVision’s
right 10 use its service mark and 10 engage in constitutionally protected commercial free
speech.

AmeriVision’s exemplary record of regulatory compliance

6. The Commission is aware that AmeriVision has provided trouble-free
service within Florida for more than 12 years. Indeed, the Commission’s own records
reflect that during the year 2001, AmeriVision received only one complaint. The
Commission has never had any problem with AmeriVision. Unfortunately, the
Commission does not discuss this or any other information that reflects favorably upon
AmeriVision. In sum, the Commission is informed of AmcriVision's exemplary record

with respect to complaints and regulatory compliance, yet it omits this relevant

"'The Commission appcars to attach some significance to AmeriVision’s decision not to protest the Order
Denying Designation. This significance is misplaced. The Order Denying Designation simply maintained
the status quo and in effect, was a non-event.
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information in its Order Proposing Cancellation. This distorts both the facts and the

nature of AmenVision's attitude toward regulatory compliance.

I1. SPECIFIC DENIALS AND AFFIRMATIVE DEFENSES

7. Under Section 364.285, Florida Statutes, the Commission’s authority to
impose penalties is limited to situations in which a carrier has refused to comply with or
has willfully violated a lawful rule, order, or provision of Chapter 364. AmeriVision has
neither refused to comply with nor willfully violated any rule or order of the
Commission.

8. For the reasons stated in Paragraph 5, the allegations of the Order
Proposing Cancellation are insufficient to place AmeriVision on notice of the charges
against it.

9. The action contemplated by the Commission is an invalid exercise of
delegated legislative authority in that it is arbitrary, capricious, and discriminatory.

10.  The Commission's penalty is excessive given there is no harm caused by
AmeriVision's lawful use of its service mark.

11.  The Commission’s action is an unconstitutional infringement of
AmeriVision's right to commercial free speech.

12.  The Commission's proposed agency action is an impermissible
infringement of AmeriVision's statutory right to the lawful use of its service mark.

13.  The Commission's proposed agency action advances an unlawful rule with
respect to the relationship between the business name on the certificate and a company's

right to use its service marks to engage in constitutionally protected commercial free

speech.

18
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111, CONCLUSION

BASED ON THE FOREGOING. AmeriVision Communications, Inc. respectfully

requests an evidentiary hearing pursuant to section 120.57, Florida Statutes, for the

purpose of determining whether evidence exists to support the Commission's contention

that AmeriVision Communications, Inc., willfully violated a lawful rule or order of the

Commission or provision of Chapter 364, Florida Statutes, within the meaning of section

364.285, Florida Statutes.

RESPECTFULLY SUBMITTED this 12th day of June 2001.

7

a AN /O/(/(/K" A/Ln.«.w
PATRICK K. WIGGINS
Katz, Kutter, Haigler, Alderman,
Bryant & Yon, P.A.
106 E. College Avenue
Suite 1200
Tallahassee, Florida 32301
Telephone (850) 224-9634
Facsimile (850) 222-0103

Attorney for
AMERI]VISION COMMUNICATIONS, INC.

480 MclLaws Circle, Suite 225
Williamsburg, Virginia 23185

19
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K ATZ, KUTTER, HAIGLER, ALDERMAN, BRYANT &YON) F?
FROFESSIONAL ASSOCIATION !(\
ATTORNEYS AND COUNSELORS AT LAW DINAZ’
www kalziaw com

Orzndo Ofiice Jallahassee Office

Miami OHice Washingion, DC Office
Suite 900 12" Floor Suile 409 Suite 750
111 Nornth Orange Avenue 106 East College Avenue 2999 NE 191* Street 801 Pennsylvania Avenue, NW
ORLANDO, F1. 3280) TALLABASSEEL, FL 32301 AVENTURA, FL 33180 WASHINGTON, DC 20004
(407) 841-7100 {B50) 224-9634 (305) 932-0996 (202) 39381132
12x {407) 648-0660 fax (850) 222-0103

tax (305) 932-0872 fax {202) 393-5950

Reply to Tallahassee

November 1, 2001

> 7
VIA HAND DELIVERY - % (—L)

e =
Ms. Blanca S. Bayo, Clerk gi o =
Division of Records and Reporting 0D o U
Fiorida Public Service Commission x&..cg = -
2540 Shumard Oak Boulevard = ™ g
Tallahassee, Florida 32399-0850 R

Re: Docket No. 010591-Tl — Cancellation by Florida Public Service Commission of IXC

Certificale No. 2497 issued to AmeriVisicn Communications, Inc. for Violation of
Order No. PSC-00-0827-PAA-TI

Dear Ms. Bayo:

AmeriVision Communications, Inc. ("AmeriVision"), hereby files its proposed settlement of
Order No. PSC-01-1170-PAA-TI, Notice of Proposed Agency Action and Order Canceling
Certificate ("Order Proposing Cancellation") issued on May 23, 2001, for an alleged
violation of Order No. PSC-00-0827-PAA-T| ("Order Regarding Name"). In the Order
Regarding Name the Commission purports to deny an alleged request by AmeriVision to
amend its certificate to include its fictitious name "LifeLine Communications."

Introduction

The Commission proposes in this proceeding to cancel AmeriVision’s IXC ceriificate,
According to the Order Proposing Canceliation, this sanction is justified because of the

Company'’s alleged "lotal disregard” of the Order Regarding Name. Commission's view of
£PP ~ ihe case appears to be basically this: AmeriVision knew it needed permission to operate

CAF ____x under the name Lifeline Communications, asked for permission, was denied, and used
gg;—-_—- the name anyway.

CTR . . .
ECR AmeriVision regrets that the Commission has this view, but nevertheless cannot
ibf;.b% —-acquiesce in the Commission's allegations. AmeriVision has not knowingly disregarded or

PAl ——violated any applicable statutory provision, Commission rule, or order, including the Order
Reo —~Regarding Name. AmeriVision has an exemplary record of regulatory compliance,
SEC 1
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providing trouble-free service within Florida for more than 12 years. The Company's
complaint level has been remarkably low and the Commission has never before had any
problem with AmeriVision. This parlicular dispute is an anomaly that results not from a
disregard of applicable regulations but from an unfortunate combination of
miscommunication and misapprehensions.

AmeriVision_Established Use of the “LifeLine” Service Mark in Marketing to
Churches and Faith-Based Organizations

AmeriVision markets to churches and faith-based organizations under the service mark
“LifeLine Communications.” AmeriVision has used "LifeLine” as a service mark both in
Florida and outside of Florida since at ieast 1988. This mark is fully protected under both
the common law and the Trademark Act of 1946 ("Lanham Trademark Act"). As such, no
further action was or is required for AmeriVision to use its mark in Florida. To reiterate,
AmeriVision requires no permission from the Commission to continue the use of its
service mark, nor is it appropriate under Florida law for AmeriVision to request such
permission. The Order Proposing Cancellation recognizes that AmeriVision uses LifeLine
properly as a service mark.

AmeriVision’s Decision to Use lts Service Mark as a Fictitious Business Name

In late 1999, AmeriVision began a national media campaign to promole further product
identification under its service mark. To reinforce its service mark, AmeriVision registered
LifeLine Communications as a fictitious name {i.e., a "d/b/a") in over 40 stales, including
Florida. In Florida, AmeriVision successfully registered with the Secretary of State as the
fictitious name “LifeLine Communications. " In good faith, it believed its next step was not
to amend the business name on its certificate, but rather to add the “d/b/a” to the 1abel on
its tariff. This is indeed how the fictitious names are registered in some other states
(Georgia, for example). Thus, on February 3, 2000, AmeriVision filed a 31-page tariff
revision with the Florida Commission (the d/b/a was added to every page of the existing
tariff). A copy of the transmittal letter is Attachment 1 o this letter.

AmeriVision’s records contain no reference or documents with respect to the
Commission’s treatment of the February 3™ filing. Based on undersigned counsel’s
investigation, however, here is what happened. The tariff was designated Tariff No. T-
000188. Under Commission policy, the tariff could not be approved because the d/b/a
was not reflected on the Company’s certificate. Moreover, staff was not authorized to
administralively deny the tariff revision. Thus the tariff had to be taken to the Commission
for review, which meant staff had to open a docket on the filing.

Staft opened Docket No. 0001563-Tl on February 6, 2000. Rather than open the docket in

response 10 a requested 1ariff revision (i.e., a request to add the d/b/a to the tariff), the
dockel was opened as a response to a request to amend the Company's certificate. This,
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however, was a request the Company never made. In other words, the Commission sua
sponie converted a tariff filing into a request to amend a cerlificate of public convenience
and necessity.

On information and belief, this elevation of the tarifl filing was done in good faith to
facilitate AmeriVision's efforts and to avoid unnecessary filings. Staff recommended
approval of the name change. Had the Commission granted staff's recommendation, the
tarifi revision would have been approved. In retrospect, it would have been more useful
had staff framed its recommendation differently. Specifically, it would have been more
useful if the staff had recommended that the Commission sua sponte treat the tariff filing
as a request to add the d/b/a 1o its certificate and that the Commission grant that request.
Under this approach however, if the Commission had not been inclined to approve adding
the dfb/a, it would have denied the tariff. This approach would have aliowed AmeriVision
o later file a request for a name change, along with information and justification
addressing the Commission’s concems.

Unfortunately, the sua sponte conversion of the tariff filing into a centificate amendment
was neither AmeriVision's intention nor consistent with its implementation plan. Moreover,
it was apparently done without effective notice to the Company. AmeriVision's plan was
to move forward only with those states where approval was provided automatically or
without regulatory concern. For all other states AmeriVision intended to delay use of the
fictitious name until it had implemented the changes elsewhere. Thus, as soon as
AmeriVision learned that the Florida Public Service Commission might have concerns
about the use of its service mark, AmeriVision decided not 1o use the fictitious name in
Florida for intrastate service.

On information and belief, AmeriVision first learned about the Commission’s concerns
when it filed later a substantive tariff revision on March 23, 2001 (T-000464). The
transmittal letter is Attachment 2. This tariff included the d/b/a in the Company's name.
Staff informed AmeriVision’s tariff agent that the Commission might have problems with
the name “LifeLine.” On March 29, 2001, the tariff agent filed its letter withdrawing T-
000464 (Attachment 3). As is explained in the letter; “This was filed in error, as the
Company is not using a d/b/a name in Florida.” The Company was in the process of filing
products and product changes throughout the nation and the next week another tariff filing
(T-000494) was made with the Commission that also erroneously included the d/b/a. This
filing was quickly withdrawn by letter dated April 5, 2000, which is Attachment 4.

AmeriVision did not consider the withdrawal of the tariffs a reversal. AmeriVision had
made similar filings in more than 40 other states and the overwhelming majority had
approved or were approving routinely the use of the fictitious name. To reiterate,
AmeriVision's plan was to focus on implementstion of the changes where there was
approval and 1o delay implementation where approval had not been promptly given. This
is exactly what AmeriVision did in Florida.
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The Mistake in AmeriVision’s Billing

During this time, AmeriVision was unaware that it's February 3" tariff filing had been
converted to a request 10 amend its cerlificate. On the contrary, it was proceeding on the
basis that it had withdrawn all of its requests concerning the use of its service mark as a
fictitious name. Moreover, it fully intended not to use its service mark as a d/b/a within
Florida. Unfortunately, during the first quarter of 2001, this use did occur in its billing of
customers.

Despite AmeriVision’s specific instruclions 1o the contrary, its billing company sent bills to
Florida customers under the fictitious name *LifeLine Communications,” without reference
to AmeriVision. From the Commission’s perspective, this billing error may have
suggested a disregard for the Order Regarding Name, but this was not the case. On
information and belief, the billing agent’s failure to bill under the correct name was a
programming error and was not willful or intentional. Although the billing error was both
contrary to ils instructions and apparenily inadverlent, AmeriVision neveriheless
recognizes that billing its customers for Florida intrastate service without the name
“AmeriVision” on the bill amounts 1o a violation of Commission rules. AmeriVision accepts
responsibility for this unintentional violation.

Order No. PSC-00-0827-PAA-TI {"Order Regarding Name")

On April 26, 2000 — some four weeks after AmeriVision had withdrawn Tariffs T-000464
and T-000494 - the Commission issued as proposed agency action its Order Regarding
Name. This order provides the following statement of the jurisdictional basis for the
Commission’s action affecting AmeriVision's substantial interests:

By letter dated February 3, 2000, AmeriVision Communications, Inc., holder of
Interexchange Telecommunications Certificate of Public Convenience and
Necessity No. 2497, requested that Certificate No. 2497 be amended 1o reflect a
name change from AmeriVision Communications, Inc. to AmeriVision
Communications, Inc. d/b/a LifeLine Communications.

As reflected earlier in this letter, the Commission's Order Regarding Name is based on a
fundamental misapprehension. To reiterate, the letter dated February 3, 2000, did not
request that AmeriVision's cerlificate be amended. Rather the letter merely transmitied
the tariff amendment. Moreover, on information and belief, AmeriVision received no notice
of this docket being opened or of the Commission’s intention to treat the transmittal letter
as a request io amend AmeriVision's certificate.

The Order Regarding Name was intended to give AmeriVision the opportunity to explain

why use of its ficlilious name would not contravene the public interest. The PAA order
was reviewed by AmeriVision’s regulatory manager who is not an attorney. Because
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AmeriVision had withdrawn its tariff filings and had taken no other action, the regulatory
manager mistakenly read the PAA order as maintaining AmeriVision's status quo as
opposed to denying a request that was never made. In other words, AmeriVision was not
even aware that it had a dispute with the Commission at this time and it never occurred to
the Company to protest the PAA.

AmeriVision proceeded with its national advertising campaign. On information and belief,
the Commission became aware of the AmeriVision's use of the service mark “Lifeline
Communications”, in its marketing as well as the billing mistake. As reflected in the Order
Proposing Cancellation, the Commission viewed this marketing aclivity and the billing
mistake as a "tolal disregard" for the order warranting cancellation of the Company's
cerlificate.

Nature of Dispute

This dispute involves a number of difficult issues: the Commission’s authority to regulate
commercial speech, to impede an IXC from using a federally registered service mark, and
to issue a proposed agency action order rejecting a non-existent request, to name just
three. AmeriVision's primary interest, however, is not litigating issues bul rather restoring
its excellent record of regulatory compliance. With this in mind, AmeriVision has
straightforwardly acknowledged in this letter that certain bills issued for Florida intrastate
service did not conform to Commission rules. This, however, is not a violation of the
Order Regarding Name, nor is it a violation charged in the Order Proposing Cancellation.
Nevertheless, without admitting any willful intent to violate the rule, AmeriVision offers
$5,000.00 1o settle this violation. AmeriVision believes that this is a reasonable amount
given that this is its first enforcement proceeding.

Other aspects of this dispute involve legal and policy concerns about AmeriVision’s use of
its service mark “LifeLine Communications.” AmeriVision believes that the Commission
may not and should not attempt to restrict AmeriVision’s commercially reasonable use of
its service mark. AmeriVision does recognize, however, that the Commission may wish
to assure itself that there are no legitimate public interest concerns involved with that use.
AmeriVision believes that these issues are better addressed outside an enforcement
proceeding. AmeriVision thus proposes that it file a petition 1o amend its cerlificate, which
petition the Commission could either grant or reject in a proposed agency action. This
would aflord ample opportunity 10 address any public interest issues around its service
mark “Lifel.ine Communications.”

Conclusion
AmeriVision acknowledges that the nationwide implementation of iis marketing plan led to

errors resulling in the inadverient billing of its services in Florida under a name other than
that on its cerlificate. AmeriVision also recognizes that the Commission and its staff have
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been troubled by its “failure” to protest the Order Regarding Name. As has been
explained in this letter, the billing error was a mistake and the Order Regarding Name was
viewed as maintaining the status quo with respect to the Company’s business name, not
as an order direcled at restricting the Company’'s right to use its service mark in
constitutionally protected commercial speech.

Other than the billing error, AmeriVision is not aware of any aclion it has taken or not
taken thal may reasonably be viewed as a violation ol order, rule or statule. Moreover,
AmeriVision's hislory of regulatory compliance and customer complaints is excelleni.
AmeriVision regrets any inconvenience that its actions may have caused staff and the
Commission, and 1ruly wishes 1o repair its working relationship with the Commission.

For these reasons, AmeriVision believes that the settlement proposed herein is useful in
that it appropriately addresses both the violation of rules that did occur and the public
interest issues that the Commission may wish 10 explore. In the meantime, AmeriVision
will continue ils policy of not using its service mark in Florida as a fictitious name.
Singerely,

Patrick K. Wiggins

Attachments
cc: Kelly Franks
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210 N, Park Ave. Mr. Walter D'Hacsolcer

winter Park, Ry Florida Public Service Commission

32789 ivision of Communication
540 Shumard Oaks Boulevard
Gerald L. Gunter Bldg. Room 270

P.0. Drawer 200 Tallshassee, FL 32399-0850

Winter Park, FL i

32790.0200 :  Tariff Revision on Behalf of AmeriVision Communications, In¢. d/b/a
T; LifeLine Communications (*AmeriVislon®”) '

Tel: 407-740-8575
Fax: 407-240-0613

tmi@tminc.com nclosed are the original and one (1) copy of a tariff rcvision for AmenVision
ommunications, Inc. The purpose of this filing is to add the d/b/e name of LifeLine
ommunications. To that end, also enclosed is a copy of the Florida Secretary of
tate Registration of Fictitious Name. The Company respectfully requests thiis tariff
revision to become effective on February 7, 2000. :

ear Mr. D’Haeseleer:

e revised tariff pages which are attached are reflected on 7* Revised Sheet 2 -
eck Sheet. :

cpver letter and returning it to me in the sclf-addressed, stamped covelope provided
for that purpose. Any questions regarding this filing may be directed 1o my attention
af (407) 740-8575.

J}cﬂu acknowledge receipt of this filing by date-stamping the extra copyiof this

/ks
:  Kelly Franks, AmeriVision
fije: AmeniVision - FL
AmeriVision binders
FLo00001
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210 N Park Ave
winter Park, Fl
32789

P.O Drawer 200
winter Park, FL
327900200

Tel: 407-740-857%
fFax: 407-740-0613
tmi@tminc.com

' Mr. Walter D'Haeselcet
Florida Public Service Commission
thision of Communication

2FO Shumard Onks Boulevard

G

Tal

Qear Mr. D'Hacseleer:

'DOCKET NO. 010591-TI
DATE: FEBRUARY 7, 2002

ATTACHMENT D

MAR 2 9 2000 March 23, 2000

] - Overnight Delivery

i TECHNOLOGE

| MANEGE IatE G 7'
’ ~

—r i -

g

ald L. Gunter Bldg. Room 270 4
lzhassee, FL 32399-0850
]
Tanff Revision for AmeriVisiopr Commupications, Inc. d/b/a LifeLine
{ Communications .

| J
Epclosed are the original and three (3) copies of revised tariff pages for AmeiiVision

8P Revised Sheet 2

mmunications, Inc. d/b/a LifeLine Communications (*AmeriVision™). The purpose of
is filing is to add fowr new products, LifeLine Freedom, Residential LifeLine Connections,
iness LifeLine Conpections and LifeLine Sunday Conpections. The Company
spectfully requests an effective date of March 25, 2000,

¢ following revised pages arc attached:

Updates Check Sheet

Adds LifeLine Freedom Service

Adds Residentizl LifeLine Connections Service
Adds Business LifeLine Connections Service
Adds LifeLine Sunday Connections Service

riginal Sheet 18.7
riginal Sheet 18.8
riginal Sheet 18.9
iginal Sheet 18.10

5P Revised Sheet 21 Adds LifeLine Freedom Rates
Revised Sheet 22 Adds Residential LifeLine Connections Rates
Revised Sheet 23 Adds LifeLine Freedom Rates
Revised Sheet 24 Adds LifeLine Sunday Rates

lease ecknowledge receipt of this filing by date-stamping the extra copy of this cover letter
ind rehurning it to me in the self-addressed, stamped envelope provided for that purpose.

Any questions rcgarding this filing may be directed 10 my stiention et (407) 740-§575.

mas M. Forte
onsultant 10 AmeriVision Communications, Inc.

Inclosures

MF/ok EXOINRINLIASSI) 29 ]

; HNG2 201 “-sq S

¢c: Kelly Franks, AmeriVision vokdid

: AmeniVision binders £1:2 1 ey o
AmerniVisjon - FL d NE YA 8
FLo0002 ATTACHMENT 2
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210 N. Park Ave,
winter Park, FL
32789

P.O. Drawer 200
Winter Park, FL
32790-0200

Tel. 407-740-8575
Fax: 407-740-0613
{mi@tmmc.(ot_p

March 29, 2000
Overnight Delivery
1000 138R 20 P 23
SRR
ez s SERVISE Lot
G, B3 TELELTRTARICATIGG

Mi1. Walter D'Haeseleer
Flgsids Public Service Commission
Division of Communication

2540 Shuwnard Osks Boulevard
Garald L. Gunter Bldg. Room 270
Tallahassee, FI. 32399-0850

RE:  Tariff Revision for AmeriVision Communicetions, Inc.
Docket # T-000464

Deoar D'Baescleer:

Please accept this letter as a request for the withdrawal of AmeriVision's tariff filing dated
March 23, 2000, This was §iled in error, as the compeny is not using & d/b/a name in Florida.

Pléase scknowledge receipt of this filing by date-stamping the extra copy of this cover leties
enfl returning it to me in the self-addressed, stamped cnvelope provided for that purpose.
y questions regerding this filing may be direcied to my attention at (407) 740-8575.

Sincerely,

THo . Fortt RECEIVED BY

Cﬁnsulmnl to AmeriVision Communications, Inc.

Erjclosures AR 3- 2000

At e s g,

TECHNOLOGIES
TMF/xs 1 MANAGEMENT. .

o Kcelly Franks, AmeriVision
AmcriVision binders

St: AmesiVision - FL
FLo0003
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":.’\"7 April 5, 2000
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Torme®
210 N. Park Ave. M. Walter D'Haeseleer
Winter Pask, fL Florida Public Service Commission
DiMision of Communication

32789

p.0. Crawer 200
Winter Park, FL
32790-0200

Tef: 4G7-740-8575
Fax; 407-740-0613
tmi®@tminc.com

Shumard Orks Boulevard
rald L. Gunter Bldg. Room 270
Tallabassee, FL. 32399-0850

Withdrawal of Tariff Revision for AmeriVision Communicstions, Inc.
No. T-000-494

Dgar D'Haeseleer;

acoept this letter as a request for Withdrawal of the recent tanff revision for

¢riVision Communications, Inc. (*AmeriVision™) which added four new Lifeline

jces (o their tariff, The Company will file another revision in its place shortly.

¢ scknowledge receipt of this filing by date-stamping the extra copy of this cover letier
returning it to me in the sclf-addressed, steruped envelope provided for that pyurpose.

Ay questions regarding this filing may be directed to my aftention at (407) 740-8375.

Sipcercly,

C tant to AmeriVisien Communications, Inc.
Enclosures

TMF/ks

s Kelly Franlm, AmeriVision

AmeriVision binders

ﬂ:: AmeriVision - FL
. FLoQOO0S
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