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FLORIDA POWER CORPORATION’S
RESPONSE TO PUBLIX SUPER MARKETS, INC.’s EXPEDITED MOTION TO
COMPEL FLORIDA POWER CORPORATION TO ANSWER
INTERRO RY ERS 47 AND

Florida Power Corporation (“Florida Power”) by its undersigned counsel, files this

response to the expedited motion to compel filed by Publix Super Markets, Inc. (“Publix”)

requesting the Prehearing Officer to order Florida Power to further answer two interrogatories

propounded by Publix in its third set of interrogatories to Florida Power, specifically

interrogatories numbered 47 and 48. In response to this motion, Florida Power states:

Interrogatories 47 and 48 concern the amounts Florida Power has spent over the last five

years in:

AUS

(a) Opposing merchant power plant siting and development in the State of Florida;

(b) Lobbying for legislative changes in Florida law relative to the siting and development
of merchant power plants in the State of Florida;

(c) Participating in appellate proceedings on an Amicus Curie basis;

(d) Public relations and advertising of any type; and

(e) Political Action Committees;
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Florida Power objected to interrogatories 47 and 48 to the extent they sought information
regarding costs that Florida Power is not seeking to recover in the base rates. Specifically,
Florida Power objected on the basis that, “Such amounts are not reflected in the test year and are
not included in rate base.”

Notwithstanding this objection, Florida Power answered interrogatories 47 and 48 to the
extent that they requested information regarding costs that are included in the base rate. Thus, in
its February 21, 2002 response to Publix's Third Set of Interrogatories, Florida Power provided
information regarding advertising expenses for the historical period requested.

Publix now requests the Commission to compel Florida Power to provide more complete
answers to these interrogatories. In particular, Publix's motion seeks more information regarding
subparts (c), (d) and (e). However, since the time Publix filed its motion, it has agreed to
withdraw its request for more information regarding public relations expenditures, one portion of
subpart (d). In fact, the parties have agreed to drop Issues 76 and 77 outlined in Florida Power’s
Prehearing Statement concerning franchise fee public relations expenditures. The parties —
including Publix — agreed that because these costs are recorded below the line and are not being
passed on to retail customers, those issues are not relevant to this proceeding.

In light of the developments since Publix filed its motion, the question now before the
Commission is whether Florida Power should be compelled to answer questions concerning
expenses related to participation as Amicus curie in appellate courts and concerning expenses
related to Political Action Committees. Just as with the public relations expenditures, Florida
Power should not be compelled to further answer these remaining interrogatories because the

information Publix seeks 1s completely irrelevant to the true issues in this proceeding.



All of the information Publix seeks by its motion concerns costs recorded below the line
by Florida Power that are not included in the test year, and thus are not being passed on to the
retail customers. Furthermore, Publix’s stated justification for its motion does not withstand
scrutiny. Publix points to Issue 74 of Florida Power’s Prehearing Statement and claims that this
issue makes its interrogatories both relevant and material. What Publix fails to point out,
however, is that the complete statement of Issue 74 shows precisely why the additional
information Publix requests is completely irrelevant to this proceeding. Issue 74 reads, in its
entirety:

Issue 74: What is the appropriate amount of outside services expense to be allowed in
operating expense for FPC? (Revell, Monic, Costner) (OPC 28, PSM 30, Staff
62)

FPC: All outside services expenses included in the Company’s 2002 test year
are appropriate.

Witnesses: (Myers, Bazemore)
(emphasis added).

It hardly bears mentioning that costs not included in the test year and thus not included in
the base rate are not at issue in this proceeding. As Florida Power stated in its objections to these
interrogatories, the costs associated with Amicus Curie and Political Action Committees are
below the line costs that are not included in the test year. Requiring Florida Power to provide
information regarding these below the line expenses would only serve to interject irrelevant
material into an already complicated rate proceeding. Furthermore, Florida Power has already
provided answers to these two interrogatories with respect to any advertising costs. Thus, to
require Florida Power to further answer subpart (d) would be to ask Florida Power to either do

the impossible or provide information unnecessary to the disposition of this proceeding.



Finally, Publix requests the Commission to enter sanctions against Florida Power for its
failure to answer Publix’s interrogatories to Publix’s satisfaction. Even if this Commission
believed that the information Publix seeks was somehow relevant to the issues in this
proceeding, it still would be totally inappropriate to impose sanctions. The law is clear that a
party may raise objections to what it views to be overbroad discovery requests and then make a
good faith effort to answer those portions of the requests that the party believes are reasonable.
See Fla. R. Civ. P. 1.340(a) and Fla. R. Civ. P. 1.380(a); Herold v. Computer Components
International, Inc., 252 So. 2d 576 (Fla. 4th DCA 1971). That is exactly what Florida Power did
in this case. For sanctions to be warranted, the Commission would have to find not only that

Florida Power’s objections were totally unsupportable but also that there was an element of bad
faith in its answers. See A AAAble Bail Bonds. Inc. v. Able Bail Bond, Inc., 626 So. 2d 1105
(Fla. 3d DCA 1993); Allington Towers North, Inc. v. S.A. Weisberg, 439 So. 2d 891 (Fla. 4th

DCA 1983). Here, quite to the contrary, Florida Power made every effort to fully answer those
interrogatories that were in any way relevant to the issues in this proceeding. Florida Power then
properly raised objections to the extent it believed Publix was engaging in an improper fishing
expedition seeking information wholly irrelevant to the issues in this proceeding..

For these reasons, Florida Power respectfully requests the Commission to deny Publix’s
Expedited Motion to Compel Florida Power Corporation to Answer Interrogatory Numbers 47

and 48.
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