BEFORE THE 

FLORIDA PUBLIC SERVICE COMMISSION

In re: Complaint of Florida Digital Network, 
)

Inc. Against BellSouth Telecommunications, 
)
Docket No. ____________

Inc. and Request For Emergency Relief

)

__________________________________________)

COMPLAINT OF FLORIDA DIGITAL NETWORK, INC.

AGAINST BELLSOUTH TELECOMMUNICATIONS, INC. 

AND REQUEST FOR EMERGENCY RELIEF REQUIRING

BELLSOUTH TELECOMMUNICATIONS, INC. TO PROCESS 

SERVICE ORDERS PENDING RESOLUTION OF DISPUTES

Pursuant to Florida Statutes (“F.S.”) §§ 364.162(1)
 and 364.058,
 and Rule 25-22.036(2) of the Florida Administrative Code,
 Florida Digital Network, Inc. (“FDN”) files this Complaint and Request for Emergency Relief (“Complaint”) against Bell South Telecommunications, Inc. (“BST”).  Emergency relief is required to compel BST to perform its obligations under its Interconnection Agreement with FDN (“ICA”).

Since approximately March 1, 2002, BST has refused to process pending and new service orders for many classes of telecommunications service and has threatened to disconnect FDN’s services in the State of Florida, unless FDN submits immediate payment for charges that FDN has properly disputed in accordance with the parties’ ICA.  Further, BST has indicated that it will not lift this “embargo” on orders until FDN provides an unsubstantiated security deposit and meets other demands not permitted or required under the ICA. 

BST’s threats and demands violate the dispute resolution and other specific provisions of the parties’ ICA.  Under the ICA, BST may not disconnect FDN’s services for non-payment of disputed amounts, nor impose an embargo on orders for any reason.  BST’s actions also violate various state and federal laws. Accordingly, FDN respectfully requests that the Florida Public Service Commission (“Commission”) grant this emergency relief in order to: (i) enforce the terms of the parties’ ICA; (ii) halt BST’s anti-competitive behavior; and (iii) protect the health, safety and welfare of FDN’s customers who rely on FDN’s services and are being adversely affected by BST’s embargo.  In support of the relief sought herein, FDN states as follows:

I. 
JURISDICTION


1.
The Commission has jurisdiction over this Complaint pursuant to its broad authority to regulate telecommunications companies under F.S. § 364.01 et seq.  Specifically, the Commission has jurisdiction in order to: (i) “protect the health, safety and welfare by ensuring that basic local telecommunications services are available to all consumers in the state at reasonable and affordable prices;”
 (ii) “protect the health, safety, and welfare by ensuring that monopoly services provided by telecommunications companies continue to be subject to effective price, rate and service regulation;”
 and (iii) “ensure that all providers of telecommunications services are treated fairly, by preventing anti-competitive behavior and eliminating unnecessary regulatory restraint.”
  In addition, the Commission has the power to regulate the terms of telecommunications service contracts,
 such as the ICA between the parties, and has the authority to arbitrate any dispute regarding interpretation of interconnection or resale prices and terms and conditions.
  Moreover, the ICA specifically provides that the “parties recognize and agree that the Commission has continuing jurisdiction to implement and enforce all terms and conditions of the Agreement… [and] … the parties agree that any dispute arising out of or relating to this Agreement that the parties themselves cannot resolve, may be submitted to the Commission for resolution.”
  
2.
Sections 251 and 252 of the federal Telecommunications Act of 1996 (the “Act”), 42 U.S.C. §§ 251 and 252, provide further jurisdiction for the Commission over this Complaint.
  
II. FACTUAL ALLEGATIONS

3.
FDN is a Delaware corporation with its principal place of business located at 390 North Orange Avenue, Suite 2000, Orlando, Florida and its phone number is 407-835-0300.  The Commission has certificated FDN as an Alternative Local Exchange Company and as an Interexchange Carrier in the state of Florida.


4.
FDN’s representatives’ names, addresses and telephone numbers are:  




Matthew Feil, General Counsel




Florida Digital Network, Inc




390 North Orange Ave.




Suite 2000




Orlando, FL  32801




407-835-0460



Eric J. Branfman

Michael C. Sloan



Jonathan S. Frankel



Swidler Berlin Shereff Friedman, LLP



3000 K Street, N.W., Suite 300



Washington, DC 20007



Tel: 202-424-7500



Fax: 202-424-7643


5.
BST is a corporation organized and formed under the laws of the State of Georgia, having an office at 675 West Peachtree Street, Atlanta, Georgia, 30375.  BST provides local exchange and other services within its legacy franchised areas in Florida.  BST is a “Bell Operating Company” and an “incumbent local exchange carrier” (“ILEC”) as those terms are defined by the Act and is certificated as a Florida ILEC. 


6. 
The ICA at issue in this matter was approved by the Commission on September 22, 1998 in Docket No. 980908-TP, Order No. PSC-98-1327-FOF-TP.  Various amendments to the ICA have been filed with and approved by the Commission.  FDN and BST currently are arbitrating the terms of a new Interconnection Agreement before the Commission.

7.
Throughout the time that FDN has obtained services from BST under the ICA, FDN has been plagued by BST’s repeated and systemic billing errors that erroneously and materially inflate the amount of BST’s bills to FDN.  These billing errors have included, but are not limited to, incorrect rates for unbundled network elements, usage and facilities, as well as, bills for services that have been disconnected or never received by FDN. 

8.
The foregoing problems are exacerbated by the disorganized and voluminous format of BST’s massive invoices.
   These pervasive problems make it impossible for FDN to rely upon BST’s invoices.  Accordingly, FDN has been forced to undertake extremely expensive and time-consuming audits of each and every invoice it receives from BST.  These audits consume substantial resources and, because each bill is so rife with errors, delay by weeks the date on which FDN or any prudent businessperson would agree to make payments.  

9.
The ICA contains specific provisions governing how the parties shall reconcile any billing disputes.  Specifically, Attachment VIII, § 3.1.18 requires each party to provide a “Notice of Discrepancy” upon the discovery of a potential billing error.  Further, in the event of such Notice of Discrepancy, the parties shall endeavor to resolve the discrepancy within sixty (60) calendar days notification using normal business procedures.  Id.  If the discrepancy is disputed, resolution of such dispute is expected to occur “at the first level of management resulting in a recommendation for settlement of the dispute and closure of a specific billing period.”
  

10.
In order for a billing dispute to be closed, both parties must agree that the dispute has been closed.
  If the dispute remains unresolved, it is “escalated to the second level of management,”
 and if needed a third level.
  Only after a bill remains disputed for one hundred twenty (120) days after the Bill Date may a party invoke the dispute resolution procedures set forth in § 23 of Part A to the ICA
 and submit the dispute to the Commission, or seek other remedies available to it at law.

11.
The ICA also expressly governs the parties’ rights and obligations with respect to billing disputes.  Section 20.1.1, which applies to non-payment, provides that:

If such material breach is for non-payment of amounts due hereunder pursuant to Attachment VIII, Section 3.1.18, the breaching party shall cure such breach within thirty (30) days of receiving such notice.  The non-breaching party shall be entitled to pursue all available legal and equitable remedies for such breach.  Amounts disputed in good faith and withheld or set off shall not be deemed ‘amounts due hereunder’ for the purpose of this provision.

Thus, the ICA expressly permits FDN to withhold payment of disputed amounts.

12.
The parties have been engaged in on-going billing disputes concerning a number of issues on several invoices.  Each month that FDN receives an invoice from BST it reviews those invoices and submits Notices of Discrepancy to BST for any disputed amounts.  Some of these disputes are resolved in FDN’s favor and FDN has been credited the relevant amounts.  Other disputes are rejected by BST and continue to be disputed by FDN.  Numerous ongoing disputes between the parties have not been resolved and, as such, a joint agreement closing these disputes in accordance with § 3.1.18.3 of Attachment VIII to the ICA has never been reached.  Until now, neither party has availed itself of the Dispute Resolution Procedures provided by the ICA in connection with a billing dispute.

13.
On February 1, 2002, FDN received a letter dated January 29, 2002 (“Demand Letter No. 1”) from BST in which BST alleged that FDN was currently in default in the amount of $2,587,210.09 and was subject to disconnection.  A copy of Demand Letter No. 1 is attached as Exhibit C.  

13.
Demand Letter No. 1 is legally defective in several respects.  First, it is not addressed to the proper FDN official as required by the notice provisions of the ICA.
  Second, it inaccurately stated that FDN’s unpaid balance consisted of undisputed amounts.  For example, in Demand Letter No. 1, BST asserted that the $2,587,210.09 demand included a $151,727.15 charge for collocation space.  FDN was quite familiar with this collocation charge, as it previously submitted a Notice of Discrepancy disputing $63,596.00 (“Collocation Dispute”) of the $151,727.15 collocation charge in October 2001.  BST rejected the Collocation Dispute without sufficient explanation and such dispute was never closed by joint agreement of the parties.  In late January 2002 before receiving Demand Letter No. 1, a BST representative suggested that FDN re-submit the Collocation Dispute to BST.   Accordingly, on or about February 1, 2002, FDN re-submitted the $63,596.00 Collocation Dispute.  Therefore, before even receiving Demand Letter No. 1, a portion of BST’s demand already had been disputed by FDN twice.   
14.
Prior to March 2002, FDN representatives engaged in good faith discussion with various BST representatives concerning the amounts alleged owed as provided in Demand Letter No. 1.  These negotiations included discussions regarding disputed amounts.  Based upon the review of invoices that were attached to Demand Letter No. 1, on February 27 and 28, 2002, FDN made several payments to BST totaling $1,115,188.43.  FDN continued in good faith to review the outstanding charges.

15.
Notwithstanding the parties’ continued efforts to resolve the disputes and FDN’s payment of a significant portion of BST’s demand, on or about Friday March 1, 2002, without any notice to FDN, BST initiated an embargo on pending and future service orders requested by FDN.  Specifically, BST refused to process any FDN orders for some unbundled network elements, including SL-2, IDSL and T-1 loops.
16.
That weekend, the parties engaged in extensive negotiations in order to lift the embargo.  FDN agreed to wire BST $1,210,446.07 on Monday March 4, 2002, an amount that FDN believed would satisfy the remaining amount of charges due under Demand Letter No. 1.  

17.
On Monday, March 4, 2002, FDN wired the $1,210,446.07 to BST.  Thereafter, BST determined that an additional $207,193.46 was still outstanding and advised FDN that it still owed that amount pursuant to Demand Letter No. 1.  In order to appease BST and believing that BST would then be required to lift the embargo, FDN wired an additional $207,193.46 on March 6, 2002.  These payments were made even though they included amounts that FDN maintained were disputed, and that could be withheld pursuant to the ICA.

18.
Accordingly, by March 6, 2002, FDN had paid a total of $2,532,827.96, representing 97.9% of the outstanding amount due as alleged by BST in Demand Letter No. 1.  The remaining $54,382.13
 – only 2 cents on the dollar – represents disputed amounts that FDN is not required to pay under the ICA.  Despite FDN’s request that BST lift the embargo and FDN’s payment of almost 98 cents on the dollar, BST still refused to process existing or new service orders.

19.
On March 7, 2002, FDN received a letter dated March 6, 2002 (“Demand Letter No. 2”) from BST in which BST alleged that FDN was currently in default in the total amount of $2,248,961.52. A copy of Demand Letter No. 2 is attached as Exhibit D.   Once again, in clear violation of the ICA, BST threatened to disconnect FDN’s services if such amount was not paid, this time by April 5, 2002.  Once again, BST failed to follow the Notice provisions in the ICA by sending Demand Letter No. 2 to the incorrect person.  Moreover, in the March 6 letter, BST added a new creative remedy to its arsenal.  Specifically, BST asserted “that any and all additional sums that come due over the next thirty (30) days must be paid in full to avoid disconnection.”  See Exhibit D.  This BST threat seeks to negate FDN’s right to withhold payment of disputed amounts, and further illustrates BST’s attempt to circumnavigate the clear and unambiguous provisions in the ICA.
   

20.
On March 8, 2002, representatives of both parties held a conference call to discuss the outstanding disputes and FDN’s demand that BST cease its embargo on new orders. During that conference call, FDN offered to pay the remaining $54,382.13 in order to have the illegal embargo lifted, even though FDN disputed those charges.  BST representatives stated that the embargo only would be lifted if FDN provided BST with a security deposit or surety bond and met other demands that are not provided for or contemplated by the ICA.  As a result of BST’s unreasonable demands, FDN has been forced to seek relief from this Commission.

III.
CLAIM FOR EMERGENCY RELIEF

21.
BST’s embargo on all pending and future FDN orders and its threat to disconnect FDN services violate the termination, dispute resolution and billing dispute resolution provisions of the parties’ ICA.  BST has disregarded the 120-day period the ICA provides the parties to work through billing disagreements.  Moreover, the ICA does not permit BST to impose an embargo on all pending or new orders submitted by FDN.  BST is wrongfully using this self-help remedy as leverage to collect an amount it alleges is owed but FDN disputes and as leverage for BST’s other demands.   

22.
In addition, the ICA does not permit BST to disconnect FDN’s service for non-payment of disputed amounts.
  Under the ICA, disputed amounts are not even considered “amounts due” for purposes of a material breach of the Agreement.
  FDN has satisfied Demand Letter 1 in that it has paid all undisputed amounts, and even some disputed amounts in an effort to appease BST to have the embargo lifted.  Therefore, FDN is not in default under the Agreement.  Accordingly, BST has no rights against FDN for non-payment. 
  Moreover, the ICA does not, under any circumstances, permit BST to terminate the ICA unilaterally for non-payment, and it does not provide BST with any rights to impose an embargo on FDN’s pending and new service orders.  In sum, BST continues to use and threaten to use self-help remedies that violate the parties’ ICA in order to collect a two (2) cents on the dollar dispute that has been disputed since October 2001. 
23.
BST’s actions also violate the ICA provisions for resolution of billing disputes.
    Not only do these provisions provide for three levels of management review for up to one hundred and twenty (120) days from the date a Notice of Discrepancy is provided, but also require a joint agreement between the parties in order to close any particular dispute. 
24.
By invoking an embargo and threatening to disconnect services as self-help remedies, BST is impermissibly ignoring the termination and dispute resolution procedures of the ICA, leaving FDN with no choice but to seek emergency relief from this Commission.  The ICA does not permit BST to act as judge and jury or final arbiter of billing disputes between the parties or to seek remedies that are not provided under the ICA.

25.
BST’s continued refusal to process all pending and new service orders submitted by FDN prevents FDN from providing service to new customers, or process moves, adds or changes for existing customers.  This anticompetitive behavior is harming FDN’s ability to compete in the local telephone market because it impairs FDN’s ability to offer services to its end users.  The ability to add new customers and to process, add, change, and move orders for existing customers is absolutely essential to FDN’s ongoing viability as a competitive carrier in the state.  BST’s refusal to process FDN orders is causing grave economic harm and irreparable damages to its business operation and reputation. FDN’s viability as a competitive carrier providing adequate services to its existing and/or future customers is adversely impacted by BST’s refusal to process any pending or future service orders.  This embargo is causing FDN to lose incalculable goodwill with its existing customers and future profits from new and existing customers, and as a result, threatens to put FDN out of business in Florida.  

26.
Exacerbating the situation is the fact that BellSouth is using the embargo as a means to disparage FDN to Florida consumers. In apparent reference to BellSouth’s improperly imposed embargo, BellSouth retail representatives have told customers in Florida that FDN is in financial difficulty. 

27.
Immediate Commission action is needed to prevent further damage to FDN and its customers and to ensure that FDN can offer services to its existing and future customers. Moreover, Commission action is required to: (i) force BST to resume provisioning of FDN orders; (ii) prevent BST from wrongfully disconnecting FDN's service; (iii) ensure that BST follows and abides by the dispute resolution procedures in the parties’ Interconnection Agreement; and  (iv) re-establish and preserve the status quo pending resolution of all of the parties’ billing disputes and resolution of the instant complaint, in accordance with the terms of the ICA. 

IV.
CONCLUSION

WHEREFORE, FDN respectfully urges the Commission to (i) order BST to lift the embargo on existing and future service orders; (ii) order BST to provision all services to FDN in accordance with the ICA; (iii) prohibit BST from disconnecting FDN’s services; (iv) require BST to follow and abide by the parties’ ICA termination provisions; (v) prohibit BST from taking adverse action of any kind against FDN pending resolution of any billing disputes and the matters set forth herein; and (vi) grant such other relief as may be just and proper.

FDN respectfully requests that the Commission act expeditiously in this matter but no later than sixty (60) days from the filing of this Complaint as provided in § 23 of Part A to the ICA.
  







Respectfully submitted:







__________________________________

Matthew Feil







Florida Digital Network, Inc



390 North Orange Ave.




Suite 2000




Orlando, FL  32801



407-835-0460




mfeil@floridadigital.net






Eric J. Branfman

Michael C. Sloan







Jonathan S. Frankel







Swidler Berlin Shereff Friedman, LLP







3000 K Street, N.W., Suite 300







Washington, DC 20007







Tel: 202-424-7500







Fax: 202-424-7643







Counsel for Florida Digital Network, Inc.

Date: March 15, 2002

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was delivered by overnight mail to the persons listed below this    __  day of March 2002.  

Ms. Nancy White, c/o Nancy Sims


Ms. Beth Keating

BellSouth Telecommunications, Inc.


Florida Public Service Commission

150 S. Monroe Street




2540 Shumard Oak Blvd.

Suite 400





Tallahassee, FL  32399-0850

Tallahassee, FL  32301



Matthew Feil







Florida Digital Network, Inc



390 North Orange Ave.




Suite 2000




Orlando, FL  32801



407-835-0460




mfeil@floridadigital.net
� F.S. § 364.162(1) provides, inter alia: “The commission shall have the authority to arbitrate any dispute regarding interpretation of interconnection or resale prices and terms and conditions.”


� F.S. § 364.058 provides: “(1) Upon petition or its own motion, the commission may conduct a limited or expedited proceeding to consider and act upon any matter within its jurisdiction.”


� Florida Administrative Code Rule 25-22-036(b) provides: “A complaint is appropriate when a person complains of an act or omission by a person subject to Commission jurisdiction which affects the complainant’s substantial interests and which is in violation of a statute enforced by the Commission, or any Commission rule or order.”


� Relevant excerpts of Part A to the ICA are attached as Exhibit A, and relevant excerpts of Attachment VIII to the ICA are attached as Exhibit B.


�  F.S. § 364.01(4)(a).


�  F.S. § 364.01(4)(c).


�  F.S. § 364.01(4)(g).


� F.S.§ 364.19.


� F.S. § 362.162(1).


� See Exhibit A, § 23 – Dispute Resolution Procedures.


� See Complaint of Supra Telecommunications and Information Systems, Inc. Against Bell South Telecommunications, Inc. for Violation of the Telecommunications Act of 1996; Petition for Resolution of Disputes as to Implementation and Interpretation of Interconnection, Resale and Collocation Agreements; and Petition for Emergency Relief, Docket No. 980119-TP, Order No. PSC-00-1777-PCO-TP (Florida Public Service Commission September 28, 2000).


� See Petition By Florida Digital Network, Inc., for Arbitration of Certain Terms and Conditions of Proposed Interconnection and Resale Agreement with Bell South Telecommunications, Inc. Under the Telecommunications Act of 1996, Docket No. 010098-TP. 


�  Each month FDN receives numerous invoices from BST for various services. These invoices are extensive – often more than 15,000 pages – and in light of the pervasive errors, FDN is required to review these invoices comprehensively to ensure they are correct. 


�  See Exhibit B, § 3.1.18.2.


�  See Exhibit B, § 3.1.18.3, which provides: “Closure of a specific billing period shall occur by joint Agreement of the parties whereby the parties agree that such billing period is closed to any further analysis and financial transactions, except those resulting from an Audit.  Closure shall take place within nine (9) months of the Bill Date.  The month being closed represents those Connectivity Charges that were billed or should have been billed by the respective Bill Date” (emphasis added).


�  See Exhibit B, § 3.18.4.1.


�  See Exhibit B, § 3.18.4.2.


� Section 23 provides, inter alia: “the parties agree that any dispute arising out of or relating to this Agreement that the parties themselves cannot resolve, may be submitted to the Commission for resolution.  The parties agree to seek expedited resolution by the Commission and shall request the resolution occur in no event later than sixty (60) days from the date of submission of such dispute.”  See Exhibit A.


�  See Exhibit B, § 3.18.4.3.


�  The ICA requires that notices are sent to FDN via certified mail and addressed to General Attorney – COU, 675 W. Peachtree Street, Suite 4300, Atlanta Georgia 30375 and to Florida Digital Network, Inc., Michael Gallagher, 1199 North Orange Avenue, Orlando, Florida 32804.  See, ¶ 4 of July 1, 1998 Adoption Agreement between FDN and BST.  (Exhibit A, § 14.)  Demand Letter No. 1 was not sent to Mr. Gallagher in accordance with the terms of the ICA.  


� This disputed charge represents the difference between BST’s demand and the $2,532,837.96 paid by FDN.  As noted above, FDN included some of the Collocation Dispute in the amount it paid to BST because thought BST would lift the embargo after receiving all requested amounts. 


� 	See, Exhibit A, § 20.1.1 requiring the non-breaching party to send notice with a thirty (30) day right to cure a breach for non-payment. BST’s attempt to send a notice of default and threat of disconnection before FDN has even billed or alleged to be in default is the epitome of strong arm, anti-competitive tactics that violate applicable law and the ICA.


�  See Exhibit A, §§ 20.1, 20.1.1, 20.1.2 and 20.1.3.


�  See Exhibit A, § 20.1.1.


� Assuming arguendo that FDN was in default under the ICA for non-payment, BST’s only right with respect to such non-payment is “to pursue all available legal and equitable remedies for such breach.”  See Exhibit A, § 20.1.1.  Legal and equitable remedies are awarded by a court of law or, if appropriate, the Commission.  


�  See Exhibit B, § 3.1.18.


� See Exhibit A.
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