
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Investigation into pricing of unbundled 
network elements (SprintNerizon track) Filed: March 20, 2002 

) Docket No. 9906496-TP 

MOTION TO COMPEL DISCOVERY TO 2-TEL COMMUNICATIONS, INC. 

Pursuant to Rules 28-1 06.204 and 28-1 06.206 of the Florida Administrative Code 

and Rule 1.380 of the Florida Rules of Civil Procedure, Verizon Florida Inc. (“Verizon”) 

submits this Motion to Compel Discovery asking the Florida Public Service Commission 

(“Commission”) to order 2-Tel Communications, Inc. (“Z-Tel”) to immediately reply to 

Verizon’s First Set of Interrogatories (“First Set”). 

On February 13, 2002, Verizon served 2-Tel with its First Set, which contained 

only one Interrogatory (“Interrogatory No. I ” ) .  Z-Tel filed objections on February 21, 

2002 (“Objections,” attached as Ex. A). For the reasons stated below, Z-Tel’s 

objections to Interrogatory No. 1 are inappropriate and without merit. 

Because the information Verizon seeks is integral to preparation of its case, 

Verizon respectfully asks the Commission to order Z-Tel to immediately provide a 

complete response to Interrogatory No. 1. 

interroqatorv No. 1 : 

What cost of capital does Z-Tel use to evaluate local exchange projects? Please 
specify whether this cost of capital is after-tax or before-tax. Please fully 
describe the cost of equity models that Z-Tel uses to develop the cost of capital 
and specify all model assumptions and inputs. 



Z-TeI objected to this question, claiming that the information requested is 

“irrelevant,” “confidential,” “particularly intrusive.” and “intend[ing] to harass 2-Tei.” (Ex. 

A.) These objections are groundless. 

Contrary to Z-Tel’s assertion that its “cost of capital [is] so very different from the 

corresponding characteristics of a large LEC like Verizon that . . . [it] would be irrelevant 

to the issue in this proceeding” (Ex. A), the data requested is probative of and germane 

to the question of pricing unbundled network elements. In fact, such data is particularly 

relevant to these proceedings; cost of capital data has been produced by competitive 

local exchange carriers (“CLECs”), both voluntarily and pursuant to record requests, 

discovery and cross-examination, in several other recent Verizon UNE pricing 

proceedings. See, e.g., Before the Federal Communications Commission, Docket Nos. 

00-218, -249, -251, AT&T’s Responses to Record Request Nos. 2-10 (Dec. 12, 2001); 

Before the Federal Communications Commission, Docket NOS. 00-21 8, -249, -251, 

WorldCom’s Responses to Record Request No. 1 (Jan. 18, 2002); Before the 

Pennsylvania Public Utilities Commission, Docket No. R-00016683, Hearing Exhibit No. 

19 (AT& TMorldCom’s Supplemental Responses to Verizon-PA ‘s Second Set of Data 

Requests, Request No. 77)(Feb. 21, 2001) (“PA Hearing Ex. No. 19”); Before the 

Massachusetts Department of Telecommunications and Energy, D.T.E. 01 -20, Hearing 

the recent Pennsylvania UNE 

nformation into the record 

Transcripts (Jan. 7 ,  2002) at 191-195.’ Notably, in 

proceeding, Verizon moved the CLECs’ cost of cap 

without objection. See PA Hearing Ex. No. 19. 

tal 

’ The cost of capital data produced elsewhere is protected from disclosure by appropriate protective 
agreements or orders. Veriron and Z-Tei have executed a protective agreement in this case, as well, 
thereby relieving Z-Tel’s claim that such data is proprietary or confidential. 

2 



Furthermore, as AT&T/WorldCom witness, John Hirshleifer, admitted during 

questioning by the FCC Staff in the recent Virginia UNE arbitration, the cost of equity for 

a CLEC “should be considered by the Commission.. ..all information should be used and 

considered so that the full spectrum IS looked at.” (Before the FCC, Docket Nos. 00- 

21 8, -249, and -251 , Hearing Transcript (Oct. 24, 2001) at 3642-43.) Accordingly, 2-TeI 

is incorrect in claiming that its cost of capital data is irrelevant and, thus, there is no 

reason why Z-Tel should not be required to provide it. 

Moreover, Z-Tel’s own chief economist, Dr. George Ford, acknowledged at his 

deposition on March 1, 2002. that he had recently undertook a study of the company’s 

cost of capital used to evaluate local exchange projects, stating that a study had been 

conducted “within the month ,” (Transcript of Deposition of Dr. George Stirling Ford, 

March 1, 2002, at 28.) Subsequently, after being instructed by 2-Tells counsel not to 

respond to the question posed by Verizon’s counsel, Dr. Ford acknowledged that his 

cost of capital analysis would be responsive to Verizon’s counsel’s inquiry. Id. at p. 29- 

30 (the relevant pages of the Deposition Transcript are attached as Ex. B). Dr. Ford’s 

deposition testimony thus makes clear that such data is available, was recently 

assembled, and is, in fact, used to evaluate Z-Tel’s local exchange projects--precisely 

the information requested in Verizon’s Interrogatory No. 1. 

Finally, Z-Tel claims the Commission “noted in the BellSouth phase of this docket 

that only information on companies comparable to the LEC is germane to an evaluation 

of the cost of capital related to an ILEC that is providing UNEs.” (Ex. A.) For this 

proposition, Z-Tel cites to page 169 of the BellSouth UNE Order (Order no. PSC-01- 

1181-FOF-TP). The cited page falls within the depreciation section of the BellSouth 
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Order and does not state what 2-TeI claims it does. Regardless of what Z-TeI may 

have intended to cite, Verizon‘s explanation of the relevancy of 2-Tel’s cost of capital-- 

supported by the above citations from FCC and state proceedings--stands. 

In sum,  Z-TeI is in possession of and has failed to produce information that is 

directly responsive to Interrogatory No. 1 and its objections to this straightforward and 

plainly relevant question are meritless. Accordingly, Verizon respectfully requests that 

2-Tel be ordered to immediately provide a complete response to Interrogatory No. 1. 

CONCLUSION 

For the foregoing reasons, Verizon respectfully requests that the Commission 

grant this Motion to Compel Discovery and order Z-TeI to immediately and completely 

respond to Interrogatory No. 1 in Verizon’s First Set of Interrogatories. 

Respectfully submitted on March 20, 2002. 

By: 

84 Kimberly Caswell\ 
Post Office Box 1 10, FLTC0007 
Tampa, Florida 33601 
Telephone: 81 3-483-261 7 

Attorney for Verizon Florida lnc. 
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EXHIBIT A 

MCWHIRTER REEVES 
A?TORNEYS AT LAW 

February 21,2002 

Blanca S. Bayo, Director 
Division of Records and Reporting 
Betty Edey Conference Center 
4075 Esplanade Way 
Tallahassee, Florida 323 99-0870 

Re: Docket No.: 990649B-TL 

Dear Ms. Bayo: 

On behalf of the Z-Tel Communications, Inc., enciosed for f i g  and distribution are the 
ori@ and l5copies of Z-Tel Communications, Inc.’s Objecuon to  Veximn Florida, Lnc.’s First Set 
of Interrogatories (No. 1) to 2-Tel Communications: Inc. 

Please acknowledge receipt of the above on the extra copy and return the stamped copy to me. 
Thant you for your assistance. 

Sincerely 

Joseph A. McGlothlin 

JAMfmlS 
Enclosure 

Mc- BEEVES, M c W Y “ ,  DAVID”, DECEER, K”,AuNoLD & S m ,  P A  



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Investigation into 
pricing of unbundled 
eiements (Sprinflerizon track) 

/ 

DOCKET NO. 990649B-TP 
Filed: February 21,2002 

ZTEL COMMUNICATIONS, INC’S OBJECTIONS TO 
VERIZON’S FIRST SET OF INTERROGATORlES 

Pursuant to Rule 28- 104.206, Florida Administrative Code, and Rule 1.340, Florida Rules 

of Civil Procedure, 2-Tel Communications, Inc. (”2-Tel”) Objects to Verizon Florida, hc. ’s  

(“Verizon”) First Set of Interrogatories (Nos. 1) and states as follows: 

General Obi ectio ns 

I .  Z T d  objects t o  any interrogatory that cds for information protected by the attorney- 

client privilege, the work product doctrine, the accountant-client privilege, the trade secret privilege, 

or any other applicable privilege or protection afforded by law, whether such privilege or protection 

appears at the tune the response is first made to these interrogatories or is later determined to be 

applicable based on the discovery of documents, investigation or d y s i s .  Z-Tel in no way intends 

to waive any such pndege or protection. 

2. ZTel objects to these interrogatories and any defmitions and instructions that purport 

to expand PIPUG’S obligations under applicable law. 2-Tel wdl comply with applicable law. 

3. For each specific objection made below, ZTel  incorporates by reference al l  of the 

foregoing general objections into each of its spedc  objections as though pleaded therein 

Snecific Obistions 

4. Z-Ted objects to Verizon’s interrogatorybecauseit seeksinformationthat is  irrelevant 

and not calculated to lead to the discovery of admissible evidence, as required by the rules of 

discovery. Rule 1,280, Florida Rules of Civil Procedure. Verizon’s interrogatory requests 



infomation regarding the cost of capital that Z-Tel uses to evaluate local exchange projects. As a 

sma l l  ALEC, Z-Tel’s corporate structure, business profde, investment nsk, and cost of capital are 

so very different fkom the corresponding characteristics of a large LEC like Verizon that idomtion 

regarding Z-Tel’s cost of capital would be irrelevant to the issue in the proceeding. Indeed, the 

Commission noted in the BellSouth phase of this docket that only information on companies 

comparable to the LEC is germaine to aa evaluation of the cost of capital related to an LEC that 

is providing UNEs. See Order No. PSC-01-1181-FOF-TP at 169. Thus, any response to t h i s  

interrogatory would not be relevant to the issues in this docket. 

5. Z-Td also objects to the interrogatory because it requests confidential, proprietary 

business infomation of the type protected by section 364.183, Florida Statutes. Specifically, the 

interrogatory asks for Z-Td’s own intemal cost of capital expectations and cderia which it uses 

when evaluating business decisions. Releasing the information regarding Z-Tel’s hemal piarming 

criteria would place Z-Tel at a disadvantage to  its competitors. 

6 .  Z-Tel firher objects to the interrogatory on the grounds that it is intended to harass 

Z-Tel. Verizon’ s interrogatory requests the disclosure of sensitive, confidential business 

mfoonnation, even though the requested information would add no reievant information that would 

be iastructive to the issues before the Commission. The nature of this request is particularly 

intrusive, in that it requires disclosure of Z-Tel’s internal policies and criteria rather than an outside 

d y s i s  of Z-Td’s cost of capital. 
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Mcwhirter, Reeves, McGIothlln_ Davidson, Decker, 
Kaufina~~ h o l d  & Steen, P.A 
117 South Gadsden Street 
Tallahassee, Florida 3230 1 
(850) 222-2525 Phone 
(850) 222-5606 Fax 
jmcnlo- -law. corn 

Attomeys for Z-Tel Comsnunications, Inc. 
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CERTPFICATE OF SERVICE 

1 hereby certrfy that a true and correct copy of 2-Tel Comunications, Inc’s Objections to 
Verizon’s First Set of Interrogatories has on this 2 1st day of February, 2002 been served by (*) Hand 
Delivery, E m d  and U.S. Mail to the following: 

(*)Jason K. Fudge 
Florida Public Senrice Commission 
Gerald L. Gunter Building 
2540 Shumard OakBlvd 
Tallahassee, FL 3 23 99-0850 

&sc. state.fl.us 

NancyB. White 
c/oNancyH. Sims 
BellSouth Telecommunications, Inc. 
150 S. Monroe Street 
Tabhassee, FL 32301 

Kimberly Caswell 
Verizon Select Services, Inc. 
P.O. Box 110, FLTC0007 

i h b e r h .  casweli&erizon. coin 
Tampa, FL 336Ol-0110 

Marsha Rule 
AT&T Communications of the Southern 
States, Inc. 
101 N. Monroe Street, Suite 700 
Tallahassee, FL 32302-1549 
mruleaatt. com 

RichardD. Melson 
GabnelE. Net0 
Hopping Green Sams & Smith, PA 
Post Office 6526 
123 S. CalhounStreet 
Tallahassee, FL 32314 
rmelsonrZilhass. com 

Floyd Self 
Messer Caparello & Self 
P.O. Drawer 1876 
215 S. Monroe Street, Suite 701 
Tallahassee, FL 3 23 02- 1 876 
fkelfEUawfla. COM 

Marc Dunbar 
KaremM. Camechic 
Pemington Moore Wilkinson & Dunar, PA 
215 S. Monroe Street, 2d Floor 
Tallahassee, F‘L 32301 
Karen@ D ennh Q t on] awfirm . com 

Carolyn Marek 
Vice President of Regulatory Affairs 
Southeast Region 
Time Warner Communications 
233 Bramerton Court 
F“, Tennessee 37069 
Car o h .  MarekQtwtel emm. com 

MarkE. Buechel 
Supra Telcom 
13 11 Executive Center Drtve 
Koger Center, Ellis Bldg, Suite 200 
Tallahassee, FL 32301.5027 

Donna C-o McNdV 
325 John b o x  Road 
The Atrium Bldg., Suite 105 
Tallahassee, FL 32303 
donna.mcnulMh cc)m.com 
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MichaelA. Gross 
VP Reg. Affairs & Reg. Counsel 
Florida Cable Telecomm. Assoc. 
246E. 6hAvenue 
Tallahassee, FL 32303 
mmoss@fcta. corn 

Charles J. Rehwinkel 
13 13 Blair Stone Road 
Tallahassee, FL 32301 
char1 es. i . r ehwi nkel(iilmail. sprint. COM 

Brim Sulmonetti 
6 Concourse Parhay, Suite 3200 
Atlanta, GA30328 
Brian. Sulmonetti@wconl.com 

Catherine F. Boone, Regional Counsel 
Covad Co"nications Company 
10 Glenlak Parkway, Suite 650 

cboonemcovad. com 
Ath-  GA 30328-3495 

Mcbl  Sloan 
Erica Hudson Carden 
Swidler Berlin Shereff Friedman, LLP 
3000 K Street, N.W., Suite 300 

chcarden@swidlaw.com 
msloan@z.m.vidlaw. com 

Wa~hingt011, D.C. 20007-5 116 

Matthew Feil 
Florida Digital Network, Inc. 
390 N, Orange Avenue, Suite 2000 
Orlando, FL 32801 
mfeil(a.oridadigital.net 

RodneyL. Joyce 
Shook Hardy & Bacon, LLP 
600 14" Street, N.W., Suite 800 

riovce@khb. - COM 

W-O~ DC 20005-2004 

JOM- Canis 
Michael Hazzard 
Kelley Drye and Warren, LLP 
1200 1gh St, N.W., Fif!th Floor 
Washington, DC 20036 
mhazrardCQkellevdrve. Com 
iacanisfi2kelleydme.com 

George S. Ford 
Z-Tel Communications, Inc. 
601 South Harbour Island Blvd 
Tampa, FL 33602 
pford(Zlz-tel. com 

Virginia Tate 
1200 Peachtree Street, Suite 8068 
Atlanta, GA 30309 
jlamoureuxrcldlt. corn 

John Spilman 
675 Peter Jefferson Parkway, Suite 3 10 
Charlottesville, VA 2291 1 
johnsnihnCilbroad,&late. net 

Charles Pellegnni 
Patrick Wiggms 
Katz, Kutter Law F h  
106 East College Avenue, 12* Floor 
Tallahassee, FL 32301 
ciuellearini@lkatzlaw. corn 
pkwiagiiisGihtziaw. corn 

Don Sussman 
three Dulles Tech Center 
13650 Dulles Technology Drive 
Herndon, VA 201714602 
dmssmanlrl>sas-com. COI.II 

5 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

i7 

18 

19 

2 0  

21 

2 2  

2 3  

2 4  

2 5  

ZXXIBIT B 2 9  

p r o j e c t  t h a t  you're t a l k i n g  abouc ana the magnitude 

of t h e  mor-ey t h a t  you ~ e e a  to do the s r o l e c t .  

T h e  weighted zverage cost of c a p i t a l  Is 

o n l y  u s e f - ~ l  if you're evaluating cost sf t h e  

multiple croducts - -  p r o i e c t s ,  I t h i n k  particularly 

€or a firm like 2-Tel sJnere w e  d o n ' t  spend billions 

o f  dollars on t h i n g s .  

Q. So is it your testimony that 2-Tel h a s  not 

developed 3 weighted average c o s t  of z a p i t a l ?  

A. I've computed c n e ,  5 u ~  :t's - -  ~t can be 

used to a s s e s s  a p r o j e c t ,  but ~n t h e  end you would 

probably s d j u s t  t h a t  analysis t o  the true source of 

funds. B u t  as a first p r o x y  it's n o t  a bad t h i n g ,  

and i t  has been d o n e ,  and  I ' v e  done it. 

Q. And does t h e  company r e l y  on y o u r  

determination of t h e  weighted a v e r a g e  c o s t  of 

capital :n evaluating various lscal exchange 

p r o  j e c t s ?  

A .  It is a consideration and decision. 

Q. What is t h e  c o s t  of capital t h a t  2-Tel 

uses to evaluate l o c a l  exchange p r o j e c t s ?  

MR.  MCGLOTHLIN: I'm going t o  instruct 

t h e  witness not t o  answer  t h a t  question. I 

think counsel is well aware t h a t  we've 

o b j e c t e d  to a similar question by t h e  

DREYER & A s s o c t ~ m  
REGISTERED PROFESSIONAL REPORTERS 

TAMPA ST. PETERSBURG 
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30 

responses :z interroga~ories. Z-Tel considers 

it proprietary in addltion to irrelevant. And 

if you wane z o  pursue i t ,  you need to file a 

m o t i o n  to c ~ m p e l .  

MR. X U T H E R :  We'll do  hat. 

BY MR. HUTHER: 

Q .  Dr. Ford, t o  be clear, t h e  cost of capital 

analysis that you've j u s t  performed within t h e  l a s t  

mon th  would be l r e s p o n s i v e  to t h e  question I j u s t  

proposed t h a t  y g u r  attorzey o b j e c t e d  to; is t h a t  

right? 

A .  Yes. 

Q .  Let's turn to t h e  second aspect of your 

testimony which is - -  w h i c h  you begin to describe 

on Page 4 of your p r e f i l e t i  revised testimony and 

address in more d e t a i l  in the l a t e r  pages of your 

testimony beginning on Page 20, and t h a t  r e l a t e s  to 

t h e  comparative cost analysis. 

A .  Yes. 

Q .  You s t a t e  on Lines I believe 2 0  and 21 on 

Page 2 0  that you  u s e d  the 

model to compare t h e  c o s t  

b e t w e e n  Bellsouth Florida 

that correct? 

A .  Mmm-hmm. 

FCC's HCPM or Synthesis 

of providing elements 

and Verizon Florida; is 

DREYER & ASSOCIATES 
REGISTERED PROFESSIONAL REPORTERS 

TAMPA 


