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‘BEFORE THE FLORIDA PUBLIC SERV

In re: Complaint of Florida Digital Network,
Inc. Against BellSouth Telecommunications,
Inc. and Request for Emergency Relief

)
)
)
)

BELLSOUTH TELECOMMUNICAT,
ANSWER AND C

ICE COMMISSION
Docket No. 020252-TP
Filed: April 3, 2002

JONS, INC.'S

OUNTERCLAIM TO FLORIDE DIGITAL NETWORK'S
COMPLAINT AND REQUEST FOR EMERGENCY RELIEF

/ BellSouth Telecommunications, Inc. ("BeliSouth
o Answer and Counterclaim to Florida Digital Network
3 Request for Emergency Relief Requiring BellSouth t
4 Pending Resolution of Disputes (“Complaint’), T
4 Commission ("Commission”) shouid summarily de

requests for relief and should grant BellSouth's Counte

=~

INTRODUCTION
BellSouth and FDN are before this Commissig
reason: FDN is not and has not paid its bills on tim
Y.
IO (access) charges. Of this amount,
n (
" |2_ and undisputed.’

FDN owes BellSouth
is
for CRIS;

13 Despite not paying its bills, FDN has allegedly

@

") respectfully submits this
s ("FDN") Complaint and

) Process Service Orders

Florida Public Service
and/or dismiss FDN's

claim.

n because of one simple

As of March 29, 2002,

in CRIS (UNE and resale) and CABS

for current charges while

for CABS) is past due

experienced a 25 percent

| growth in access lines since August 2001. See Docket 990649A-TP, Tr, Vol. V.

($” p. 649, In. 16 — p. 650, In. 16, attached hersto a

[(p examination, Mr. Gallagher, FDN's CEO, represented
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[!\"vl.'x i~

s Exhibit A, (On cross-

that FDN gained 20,000
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| access lines since August 2001). Thus, it is clear that, unless FDN is giving

2 service away, it-is receiving increased revenue and purchasing additional

3 services from BellSouth but, in turn, not paying BeliSouth for those services.?

4 In addition, FON is incuming, on average,

monthly billings ftotaling

As a result, 'because FDN is not paying iticurrent charges, the total

amount that FDN owes BellSouth for past due amoun

increases every month.’

experiencing a period of financial distress. This evidlence includes (1) FDN's

5
@
7 At the same time, independent evidence suggests that FDN appears to be
g
9

Dunn and Bradstreéfs rating, which is 4A3 (with a scale of 1-4, 1 being the best

/b and 4 being the worst);, and (2) FDN's Dunn and Br:

dstreet’'s PAYDEX score,

/{ which is 53 (payments to vendors average 22 days beyond terms). See March

ta- 21, 2002 Letter of Sandra Cetti, attached hereto as Exhibit B. Thus, FDN

{3 continues to incur additional charges without any visible signs that it can pay its

/ 4 current charges, let alone the growing past due amount.

IS Unfortunately, in today's economic times, FDN's recent payment history

[ and apparent ﬁ?xancial distress is not something n

w for BellSouth From

17 January 2001 to thé present, 68 carriers who purchased services from BellSouth

(' have gone bankrupt or out of business, representing approximately $103 million

{9 in uncollectible charges. In fact, with one recent bankruptcy filing, BellSouth was

5.

JO unable to reéover over $20 million in undisputed, ITgitimately owed chargses.

! This figure does not include the In CABS billings that FDN has disputed. FDN

has not disputed any CRIS billings.

2 Even If FDN was glving telecommunications service away, FDN would still not be excused from

gneying its bllls.

For instance, since January 2002; FDN's past due blllings have increased approximately

sa month. :

* The recent downturn in the economy has effected both ALECs apd ILECs.
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BellSouth, like any other business, expects and requl

received on a timely basis in order to survive. Th

expects the same from its customers.

res payment for services

re is no doubt that FDN

With this Answer and Counterclaim, BellSouth, among other things, is

respectfullys requesting that the Commission (1) re

cognhize that FDN owes

BeliSouth in undisputed CABS and CRIS billings; (2) require FDN

to pay all past due and undisputed amounts to BellSouth immediately; and (3)

require FDN to place all disputed amounts in escrow.

ANSWER

Turning to the Complaint, BellSouth now answers the enumerated

paragraphs, on a paragraph-by-paragraph basis, of the
1. BellSouth admits that this Commission

Florida statutes and the interconnection Agreement

Complaint.
has the authority under

o resolvé billing disputes

arising out of FDN's purchase of services from BellSouth under the

Interconnection Agreement and BellSouth's Florida infrastate tariffs. BellSouth

denies that this Commission has jurisdiction over billing disputes arising out of

FDN's purchase of interstate services from BellSouth's

FCC Tariff No. 1.

2. BellSouth denies the allegations sets forth in Paragraph 2 of the

Complaint.

3. BellSouth admits that FDN is certificated as an Altemative Local

Exchange Company (“ALEC") in the State of Florida. BellSouth denies the

rerhaining allegations in Paragraph 3 of the Complaint for lack of knowledge.




4.  The allegations of Paragraph 4 of the C
response from BellSouth.

5. BeliSouth admits the allegations of Parag
6. BellSouth admits thai (1) the Commiss
Interconnection Agreement on September 22, 1998 i
Order No: PSC-98-1327-FOF-TP; (2) the Comm
amendments to the Interconnection Agreement, and (:

currently arbitrating the terms of a new Intercannecti

denies the remaining allegations in Paragraph 6 of the
7. BellSouth denies the allegations-of Parag
8. BellSouth denies the allegations of Parag
9.

except to admit that the lnterconnectidn Agreement

omplaint do not require a

raph 5.

on approved the current
n Docket No. 880908-TP,
ission has approved 7
3) FDN and BellSouth are
on Agreement. BellSouth
Complaint.

raph 7 of the Complaint.

raph 8 of the Complaint.

BellSouth denies the allegations of Paragraph 9 of the Complaint,

contains a provision that

addrggsgs the reconcilliation of billing disputes. The Interconnection Agreement

speaks for itself and is the best evidence of its terms and conditions.

10. BeliSouth denies the allegations of Para

ra
except to admit that the dispute resolution pricess set forth

Interconnection Agreement speaks for itself and is the

and conditions. To the extent FDN is alleging that n

ph 10 of the Complaint,
in the

best evidence of its terms

ither FDN nor BellSouth

followed the required process for resolving billing under the Interconnection

Agreement, it is denied. BellSouth has complied

ith the provisions of the

Interconnection Agreement in resolving all billing disputes that were the subject

of a “Notice of Discrepancy”, as required by the lntercovl\nectton Agreement.




11, l.?‘,ellSoluth denies the allegations of Paragraph 11 of the Complaint,
except to admit that the Interconnection Agreement speaks for itself and is
the best evidence of its terms and conditions.

12.  BellSouth denies the allegations of Para raph 12 of the Cofnplaint,
except to admit that FDN has submitted hundreds of written "Notices of
Discrepancy” pursuant to the Interconnection Agreement. As a result of these
Notices, BellSouth has credited FDN certain amounts when the disputesmgre ‘
upheld and has also denied certain disputes, without any further objection by
FDN. |

13.. BellSouth denies the allegations of Para raph 13, except to admit
that Be;IISouth sent FDN, via certified mail, a demand lefter dated January 29,
2002 for $2,587,210.09, which is attached hereto as Exhibit C. - That letter
speaks for itself and is the Best evidence of its terms and qpndltlons.

13a..‘5 BellSouth denies the allegations of F'arégraph '13a. except t<:)
admit .that the January 29, 2002 demand lett.er and the Interconnection
Agreement speak for themselves and are the best evidence of their terms and

conditions. In addition to this general den_ial, BellSouth specifically denies any

allegation thai the January 29, 2002 demand letter-ia defective, becausé FDN, as’
evidenced by the fact that it referenced said letter in iI Cgﬁiplint, premised its
Complaint on said letter, madéi’ébbmxihwately $2.5 million in payments pursuant
to that letter, and negotiated wlth' BellSouth about the amounts in the demand

letter, recelved the demand letter and has acquiesced to it.

*FDN's Complaint contains two paragraphs identified as Paragraph 13. For the purpose of this
Answer, BellSouth refers to the second Paragraph 13 as Paragraph 13a.
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Moreover, BeilSouth specifically denies FDN's al

a “Notice of Discrepancy” for a $63,596.00 colloca

Dispute™) in October 2001. BellSouth has no evidence

dispute at that time. In fact, BellSouth’s records

submitted the Notice of Discrepancy for the Collocatia

2002, which was after BellSouth sent FDN the January

14. Regarding Paragraph 14 of the Complai
BellSouth and FDN began discussions regarding the J
letter in the afternoon of February 27, 2002 wheh

discussions. BellSouth specifically denies, howeve

legations that it submitted
tion charge (“Collocation
that FDN submitted said
establish that FDN first
n Dispute on February 1,
29, 2002 demand letter.

t, BellSouth admits that,

—S—

anuary 29, 2002 demand
BellSouth initiated said

, any allegation that the

parties discussed any disputed amounts in these initia| discussions. Rather, the

discussions centered solely on when and if FDN wou
2002 demand letter. Without contesting or challenging
by BellSouth in the January 28, 2002 demand letter or
that demand letter, FDN informed BeliSouth on Febru
make a partial payment on February 28, 2092 - the
demand letter.

BellSouth denies FDN's allegations regarding
FDN made partial payments to BelISouth; except to g
2002, BeliSouth received a payment of $97,345.02
balance of $2,489,865.07. Further, BellSouth adm

BellSouth received two payments from FDN totaling

!

d satisfy the January 29,
any of the rights asserted
of the amount set forth in
ary 27, 2002 that it would

due date set forth in the

the time period in which
dmit that on February 28,
, leaving an outstanding
that on March 1, 2002,
1,017,843.41, leaving an

outstanding balance of $1,472,021.66. Because neggotiations were continuing




and in the spirit of cooperation, BellSouth did not disct

nnact or tarminate FDN's

services on February 28, 2002 or March 1, 2002, notwithstanding FDN's failure

| to fully comply with the demand letter.
BellSouth denies any remaining allegations
Complaint,
15. BellSouth denies the allegations containg
Complaint, except to admit that, as of March 1, 2002
January 29, 2002 demand letter. BellSouth also ad
under the interconnection Agreement, BeliSouth’s
BellSouth's Florida E Tariff®, BellSouth stopped procs
requested by FDN for those services that are billed th
28, 2002 because FDN failed to satisfy the January 29
refusal to process FDN's new CABS orders did not
current customer base. In addition, BellSouth did nq
time,” stopped processing orders for services that are |
includes resale orders, UNE-P orders, and SL-1 loop o
BellSouth denies any remaining allegations
Complaint.
16. BeliSouth denies the allegations of Parag

except to admit that the parties continued to negotiat

FDN's failure to cure the January 29, 2002 demand let

® See Section 20.1.1, Interconnection Agreement, attached hereto
Tariff No. 1 at Section 2.1.8, attached hereto as Exhibit E; BellSou
E2.1.8, attached hereto as Exhibit F.

of Paragraph 14 of the

2d in Paragraph 15 of the
, FDN did not satisfy the
mits that, within its rights
FCC Tariff No. 1, and
ssing new service orders
rough CABS on February
, 2002 demand letter. The
disrupt service to FDN's
st and has not, up to this
billed through CRIS, which
rders.

of Paragraph 15 of the

Jraph 16 of the Complaint,
several issues, including

ter, during the weekend of

as Exhibit D; BellSouth's FCC
th's Florida E Tariff at Section




March 2-3, 2002. It was BellSouth’'s understanding, based on discussions over

that weekend that FDN agreed to wire to BellSouth the
January 29, 2002 demand letter, or $1,472,021.66, b
March 4, 2002. BellSouth specifically denies any
agreed that the demand Iette‘rwwould be cured b

$1,210,446.07.

balance owed under the
y 9:00 a.m. on Monday,
allegation that BellSouth

y a lesser payment of

17.  BellSouth denies the allegations containe

in Paragraph 17, except

to admit that, contrary to FDN's statements over the March 2-3, 2002 weekend,

FDN wired BellSouth $1,210,448.07 at the close of business on March 4, 2002,

leaving a balance owed of $261,575.69. Despite the fact that FDN had still not

complied with the January 29, 2002 demand letter fiv
the right to terminate FDN, BellSouth, in the spirit
disconnect or terminate FDN's service.

BeliSouth further denies any allegation that Bq

days after BellSouth had

of cooperation, did not

lISouth informed FDN on

March 5, 2002 that It still owed $207,193.46 under the January 29, 2002 demand

letter. The amount that BellSouth informed FDN

that it still owed was

$261,575.59. Further, in the parties' discussions on Mchh 5, 2002, FDN agreed

to wire $426,798.31 to BellSouth on March 6, 2002.

$165,222.72 for past due and undisputed CRIS billing
2002 demand notification; and (2) $261,575.59 to 31

This amount included (1)
subject to a February 18,

tisfy the remainder owed

under the January 29, 2002 demand letter for undisputed and past due CABS

billings. Contrary to FDN's previous statements and W

ithout any explanation, on

7 While BeliSouth has yet o stop processing CRIS orders, BellS

h regerves the right to

exercise such a stoppage or any other rights avallable {o it under the Interconnection Agreement




| March 6, 2002, FDN wired to BellSouth only $372,856
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112. In a fax FDN sent to

BeliSouth, FDN requested that $165,662.66 be applied to the outstanding CRIS

bill and that $207,293.46 be applied to the remaining owed under the January 29,

2002 demand letter. As a result, the above payment
the CRIS billing but left FDN $54,328.13 short on the C

BeliSouth denies any remaining allegations
Complaint.

18.

cured the delinquency on

ABS billing.

of Paragraph 17 of the

BellSouth denies the allegations contained in Paragraph 18 of the

Complaint, except to admit that, by March 6, 2002, or geven days after FDN was

required to cure the January 29, 2002 demand letter and seven days after

BellSouth had the right to disconnect FDN, FON made several partial payments

to BeliSouth that totaled $2,532,827.96, which was

still short of the amount

necessary to comply with the January 29, 2002 demgnd letter. BellSouth aiso

admits that, notwithstanding these payments, BellS
FDN's CABS orders because, from the expiration
February 28, 2002 to March 6, 2002, BellSouth determ

undisputed CABS billings became past due.®

determined that an additional undisputed
past due. See March 14, 2002 Demand Lettsr, attag
Accordingly, a total of 4 undisputed (

past due since February 28, 2002,

puth refused to process
of the notice period on

ned that in

Sdon thereafter, BellSouth

»in CABS billings became
hed hereto as Exhibit H.
tABS billing had become

for FDN's failure to timely pay undisputed and past due CRIS bills.
® In fact, on that same date, BeliSouth sent FDN a second demand
total of

letter, notifying FDN that a

JIndisputed CRIS and CABS billings were over due and requesting that
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If FDN had satisfied the full amount of the January 29, 2002 demand letter

on February 28, 2002, March 1, 2002, on March 4, 2002 as promised, or even on

March 5, 2002, BellSouth would have restored FDNl

CABS orders at that time. Indeed, because FDN sati
owed and past due for CRIS billings on March 6, 2002,
specified in the February 18, 2002 CRIS notice,

ordering capabilities for
ied the amount that was

which.was within the time

BellSouth did not stop

processing CRIS orders, notwithstanding the fact thét BellSouth subsequently

determined that FDN owed

- undisputeJa CRIS billings. °

BeliSouth denies any allegation that FDN included a portion of the

Collocation Dispute in the amount paid to BellSouth “bgcause [FDN] thought BST

would lift the embargo after receiving all requested a
n.21. At no time did BellSouth inform FDN that it wou
FDN paid something less than the full amount set fort

demand letter. In addition, prior to March 8, 2002, FDI

mounts.” Complaint at 9
d process FDN's orders if
h in the January 29, 2002

N provided no explanation

as to why it did not pay the full amount of the demand Iptter as promised. In fact,

based on FDN's payment behavior and apparent stallin

tactics, FDN's claim that

it paid less than the full amount of the January 29, 2002 demand letter because

of the Collocation Dispute appears to be nothing mor,
hoc rationalization for FDN's failure to comply with its ¥

to pay the entire amount owed.

than a convenient post-

farch 5, 2002 commitment

FDN pay that amount by April 5, 2002. Ses March 6, 2002 deman
Exhibit G.

® In addition to the undisputed CABS blllings, this amount is the su
March 14, 2002 demand letters and BellSouth reserves the right tq

« letter, attached hereto as

bject of the March 6, 2002 and
exercise any of its rights

under the Interconnection Agreement for FDN's failure {o pay this amount, including but not

limited to the termination of service.

10




19.

BellSolith denies the allegations of Parapraph 19, except to admit

that BellSouth sent FDN a letter dated March 6, 2002 i

which it notified F.DN that

it was in further defauit of the Interconnection Agreemeant and/or applicablve tariffs

for falling to pay $2,248,961.52 in CRIS and CABS billings. See Exhibit G. The

March 6, 2002 demand letter speaks for itself and is the best evidence of its

terms and conditions. In addition, BellSouth specifi

lly denies any allegation

that the March 6, 2002 demand letter was defective, because FDN, as evidenced

by the fact that FDN referenced said letter in its| Complaint, premised its

Complaint on said letter, and attached said letter to i
acknowledged the demand letter.

BellSouth also denies any allegation that, by
sums that had become past due since the issuang
demand letter in addition to the $2,248,961.52, BeliSol

negate FDN's right to withhold payment of disputed an

attempting to circumnavigate the Interconnection Agreement,

submitted a written, good-faith “Notice of Discrepancy

Compilaint, received and

requiring FDN to pay all”
e of the March 6, 2002
ith is somehow seeking to
nounts or that BellSouth is

If FDN had

' for any amount that had

become past due since the issuance of the demand létter. BellSouth would not,

pursuant to the interconnection Agreement, consider {

past due untll the dispute is resolved." Further,

his disputed amount to be

there is nothing in the

Interconnection Agreement that prohibits BellSouth

m demanding payment

0
from FDN for all amounts that are undisputed and thtt have become past due

191t should be noted that taking this position and complying with

terms of the Interconnection

th
Agreement has allowed other carriers to manipulate and abuse th%a dispute resolution pracedure

in order to avold paying legitimate charges, notwithstanding the ca

rier's obligation to submit only

11



j since the issuance of the demand letter.

Indeed

such a requirement is

K necessary to avoid the scenario it currently finds itself in - repeatedly issuing

3 demand letters month after month because an ALEC p

H demand letter to avoid termination of service. Such a

ays only the amount in the

cenario results in ALECs,

4 such as FDN, effectively obtaining free or reduced service because they only pay

(» the amount set forth in the demand letter to avoid termipation of services.

7
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20.

except to admit that, BellSouth and FDN had a confere

BellSouth denies the allegations of Paragraph 20 of the Complaint,

nce call on March 8, 2002.

BeliSouth also admits that, because additional CABS gmounts became past due

since the January 29, 2002 demand letter, BellSouth

would not process FDN's

CABS orders. BellSouth informed FDN that it would process FDN's CABS

orders if BellSouth could be assured that FDN could and would pay all

undisputed amounts that were past due. Accordingly,

FDN put a sum certain into escrow, pending resolution

and the parties continued negotiations. FDN rejected

put any amounts into deposit or escrow.

21.
BellSouth’s decision to stop processing FDN's CABS
failure to pay in undisputed CABS billl
the Interconnection Agreement, BellSouth's FCC's Ta

Intrastate E Tariff. Specifically, the FCC Tariff as w

BellSouth proposed that,
of the remaining disputes

this offer and refused to

BellSouth denies the allegations of Paraj:ph 21 of the Complaint.

ers as a result of FDN's
ngs is authorized by both
riff No. 1, and BeliSouth's

Il as the Florida E Tariff

expressly provide that BeliSouth can refuse any requests for service if a carrier

good faith disputes. As set forth in greater detail in the Countercia
doing just that in this proceeding.

infra, FDN appears to be



fails to become current on past due amounts, after 30
FCC Tariff at 2.1.8(A), Exhibit E; Florida E Tariff at
clearly under the FCC Tariff and the Florida E Tariff,
refuse to process FDN's CABS orders.

Similarly, Section 20.1.1. of the Interconnection

if a breaching party fails to cure a breach for nonp

days written notice. See
£2.1.8, Exhibit F. Thus,
BellSouth has the right to

Agreement provides that,

yment within 30 days of

~ recelving notice of said breach, “[tlhe nonbreaching party shall be entitled to

pursue all available legal and equitable remedies for s

ch breach.” In addition,

the January 29, 2002 demand letter explicitly stated that “payments are expected

for any current bills that may become due.” See Exhibif
FDN failed to pay all undisputed amounts that became

thgﬂ January 29, 2002 demand letter, BellSouth

C. Accordingly, because
due since the issuance of

is entitted under the

Interconnection Agreement to implement all legal and

quitable remedies, which

includes the refusal to process new CABS orders for FON. "

Moreover, BellSouth specifically denies any all
refused to follow the 120-day period under the Inte

resolve billing disputes. BellSouth has or is in the

ation that BellSouth has
nnection Agreement to

rocess of resolving all of

FDN's “Notices of Discrepancy,” which only anount to

Accordingly, pursuant to the Interconnection Agreer
included as an undisputed amount.
BellSouth denies any remaining allegations

Complaint.

13

hent, this amount is not

pf Paragraph 21 of the
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22.  BellSouth denles the allegations containgd in Paragraph 22 of the
Complaint, except to admit that the Interconnection Agreement speaks for itself
and is the best evidence of its terms and conditions. BeilSouth specifically
denies any allegation that BellSouth is attempting to disconnect FDN’s service for
nonpayment of disputed amounts. As stated above, Since the issuance of the
30-day notice set forth in the January 29, 2002, demarLd letter, in
undisputed CABS billings has become past due. The currently in
dispute is not included in this past due amount.

Further BellSouth denies any allegation that FON is not in breach of the
Interconnection Agreement, FCC Tariff, or Fiorida E Tariff. While FDN has paid
BellSouth $2,5632,827.96 pursuant to the January 29, 2002 demand letter, FDN is

still in default of the Interconnection Agreement, the FCC Tariff, and the Florida E

Tariff. This is so because FDN has failed to pay the lt:: amount of the Jandéry
29, 2002 demand letter and all amounts that became past due since the

issuance of that demand letter. See January 29, 2002 Demand Letter, Exhibit C.

In fact, under BellSouth’s FCC Tariff and Florida E Tariff, if BellSouth does not
disconnect FDN for failure to cure a breach of nonpayment after giving 30 days
notice and the breach continues, BellSouth can disgonnect FDN without any

additional notice.'> Thus, FDN is stil in breach of the Interconnection

'* Alternatively, even if section 20.1.1 of the Interconnection Agreement does not apply, the

Interconnection Agreement does not prohibit BeliSouth's refusal tol process orders for the failure
to pay undisputed billings.
"2 Section 2.1.8 of BeliSouth's FCC Tariff provides in pertinent part:

- Untess the provisions of 2.2.1(B) or 2.5 following apply| if a customer fails to
comply with 2.1.6 preceding or 2.2.2, 2.3.1, 2.3.4, 2.3.5, 2.3.10, or 2.4 following,
including any payments {0 be made by It on the dates and times herein specified,
the Telephone Company may, on thirty (30) days written notice by Certifled U.S.

14
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Agreement, the FCC Tariff, and the Florida E Tariff, and it is disingenuous for

FDN to argue that it is not in defauit especially when
in undisputed CABS billings and $1.3 million in G

t has yet to pay over

RIS billings.

BeflSouth denies any remaining allegations of Paragraph 22 of the

Complaint,

23. BeliSouth denies the allegations of Paragraph 23 of the Complaint.

As previously stated, BellSouth is complying with the billing dispyte process set

forth in the Interconnection Agreement or as modified by the parties for all

*Notices of Discrepancies that FDN has provided. Further, BellSouth denies any

argument by FDN that a “joint agreement” is required between the parties before

any dispute can be closed. A joint agresment is
Interconnection Agreement to close any billing period

nine months from the issuance of the bill date. See E

only required under the

prior to the expiration of

txhibit D, Attachment Viil,

Section 3.1.18.3." There Is no requirement that, afte going through the billing

dispute process, the parties have to jointly agree that L billing dispute is closed.

Such an interpretation would nullify the provision

of the Interconnection

Mail to the person designated by that customer to r

eive such notices of

noncompliance, discontinue the provision of the services to the noncomplying
customer at any time thereafter. In the case of such discontinuance, all
applicable charges, including termination charges, shall become due. If the
Telephone Company does not discontinue the provision|of the services on the

date specified in the thirty (30} days notice, and the cus

omer's noncompliance

continues, nothing contained herein shall preciude the [Telephone Company's

right to discontinue the provision of the services to the r
without further notice.”

The Florida E Tariff has identical language. See Florida E Tarlff a
'3 Attachment V1|, Section 3.1.18.3 provides: “Closure of a specfi
joint Agreement of tha parties whereby the parties agree that such
further analysis and financial transactions, except those resulting fi
take place within nine (9) months of the Bill Date.” See Exhibit D.

15

oncomplying customer

E2.1.8, Exhibit F.

billing period shall ocour by
billing period is closed to any
om an Audit. Closure shall



Agreement giving this Commission the authority to res

the parties cannot agree. See Exhibit D, Section 3.1.18
Y 24. BeliSouth denies the allegations of Paragr
25. BellSouth denies the allegations of Para

bive billing disputes when
.4.3.

aph 24 of the Complaint.

raph 25 of the Complaint

and states that FDN's continual refusal to pay undisputed CRIS and CABS

billings on time is detrimental to BellSouth, Florida end users, other ALECs, and

FDN's customers.

26.
Immediately upon FDN informing BellSouth that a
allegedly made an disparaging statement about F
customer, BellSouth conducted an investigation. That

evidence to support FDN's allegation.'* Further, Bel

BellSouth denies the allegations of Paragraph 26 of the Complaint.

BellSouth representative
DN to an alleged FDN
investigation revealed no

ISouth has a strict policy

against any BeliSouth employee making disparaipg comments about its

competitors. BellSouth takes this policy seriously a
violations.
27.
except to admit that immediate Commission action
FDN's continual refusal to timely pay undisputed CABS
28. BellSouth denies FDN's prayer for relief,

interconnection Agreement requires that the Commi

nd does not tolerate any

BellSouth denies the allegations of Paragraph 27 of the Complaint,

is necessary to address
and CRIS billings.

except to admit that, the

sion resolve all disputes

arising under the Interconnection Agreement within 60 days.

' In addition to the lack of any evidence to support FDN's claim, FDN's allegation Is further
suspect because, upon being informed that BellSouth would condyct an investigation and take
appropriate action If the Investigation revealed a violation of BeliSouth's policies, FDN requested
that BellSouth not take any adverse action against the BellSouth efnployee involved.
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29.
contained in the introduction of FDN's Complaint, is de

WHEREFORE, BeliSouth respectfully requests

Any allegation not expressly admitted herein, including those

hied.

that the Commission deny

all relief requested in FDN's Petition and dismiss the PTtition with prejudice.

AFFIRMATIVE DEFENSES

The Commission lacks subject matter jurisdicti

on to address BellSouth's

defenses under its FCC tariff. As grounds for this defense, BellSouth states the

following:

1.
BellSouth's intrastate tariffs, which have been fil
Commission. The Commission also has the authori

Interconnection Agreements it has approved. See

The Commission has the authority fo interpret and enforce

and approved by the
to enforce and interpret

ction 364.162(1), Florida

Statutes. The Commission, however, does not have the authority to interpret and

enforce BellSouth’s interstate tariffs, which have been
FCC. The primary reason for this lack of authd
Commission does not have the authority to regulate
U.S.C. §152(b); Bell Atlantic MD. inc. v. MC| WorldCon
(4th Cir. 2001).

2. In its Complaint, FDN has alleged th

filed and approved by the
ity is the fact that the
interstate traffic. See 47
n, Inc., 240 F. 3d 279, 299

t BellSouth was without

authority under the Interconnection Agreement to refuse to process orders that

were billed under CABS because FDN satisfied all but approximately $53,000 of

the January 29, 2002 demand letter, with the remainder owed being disputed.

BellSouth's response, among others, is that BellSo

17
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under its FCC Tariff No. 1 to refuse to process orders

when a carrier, like FDN,

fails to cure a breach for nonpayment after 30 days notice. See Exhibit E,

Section 2.1.8.

3. BellSouth's FCC's tariff is applicable to th

e instant dispute because

the January 29, 2002 demand letter included billings for purchases FDN made

under BellSouth's FCC tariff. Accordingly, to resol

Commission will have to interpret and apply BeliSouf

ve FDN's Complaint, the

h's rights and obligations

under its interstate FCC tariff, which is beyond the Commission’s Jurisdictidn.

4. Accordingly, because the Commission h

s no authority to interpret

or enforce BellSouth’s FCC tariff, the Commission shodld dismiss FDN'\;. claim as

it relates to those amount purchased under the FCC Tariff. In addition, the

‘Commission should recognize that, resolution of FDN's Complaint solely under

the terms and conditions of the Interconnection Agn

ement will not definitively

resolve this matter. This is so because the appropriqte forum, which is not the

Commission, will have to determine whether BellSolth’s actions or inactions

were permitted under its FCC tariff.
COUNTERCLAIM
Pursuant to Florida Rule of Civil Procedure 1

170 and Rule 25-22.036,

F.A.C., BellSouth submits the following Counterclaim tg FDN's Complaint.

JURISDICTION

1. The Commission has jurisdiction over this Counterclaim pursuant to

Sections 364.162(1), Florida Statutes, which authorizes the Commission to

“arbitrate any dispute regarding interpretation of interconnection or resale prices

18




and terms and conditions.” The Commission also has jurisdiction under the

parties’ Interconnection Agreement. See Exhibit D, Section 23. Specifically, the

interconnection Agreement provides that “the parties agree that any dispute
arising out of or relating to this Agreement that the parties themselves cannot
resolve, may be submitted to the Commission for resolution." Id.
GENERAL FACTUAL ALLEGATIONS

2, BellSouth is Georgia corporation and an Incumbent Local
Exchange Compgny‘regulated by the Commission and authorized to provide
local exchange té!ecomrmunications and intralLATA toll telecommunications in the™
State of Florida.

3. FDN is a Delaware corporation with its principal place of business
located in Orlando, Florida. FDN is a certificated Alternative Local Exchange
Company. FDN's address is 390 North Orange Avenu?, Suite 2000, Orlando, FL
32801

4, BeliSouth and FDN are parties to an irterconnection Agreement
that was approved by the Commission on Septembe}* 22, 1998 in Docket No.
980808-TP, Order No. PSC-98-1327-FOF-TP. That agreement had an
expiration date of June 2, 2000. FDN and BellSouth are currently negotiating a

new Interconnection Agreement and are operating under the current

Interconnection Agreement until the new agreement is finalized.

19



" CLAIMS FOR RELIEF

/{ 1. FDN Owes BellSouth #* In Undisputed Past Due
- Blllings. )
3 5. FDN currently owes BellSouth n CRIS (UNE and

4 resale) and CABS (gccess) charges.
s 6. Of this amount, is fz?r current charges and
b for CRIS; ! for CABé) is past due
7 and undisputed. |
g 7. The Interconnection Agreement requires FDN to submit a “Notice of
G Discrepancy” for any billing discrepancy. See Exhibit D, Attachment VIII, Section
/0 3.1.18. Since execution of and pursuant to the Interconnection Agreement, FDN
t{ has submitted hundreds of written “Notices of Disgrepancy” with supporting
12 documentation. FDN has submitted these “notices” through several mediums,
/3 including fax and e-mail.
4 8. In a March 8, 2002 conference call, FDN, for the first time, made a
/S" vague, unsupported assertion that it was disputing over 'in BellSouth

[ billings. FDN did not provide a detsiled explanation jas to what disputes were

/7 contained In this figure or if this dispute encompassad previously submitted or

/€ new disputes. Since the time of that call and despite the fact that the parties
{9 have exchanged numerous communications over the past couple of weeks, FDN

20 has not (1) provided BellSouth with a written “Notice ¢f Discrepancy” for this

% If the Commission accepts BellSouth's argument that the Commijssion cannot resolve billing
disputes arising out of BellSouth’s FCC tariff, then this amount shquid be reduced by the amount

20 !



oQ

[0
I
12
(3
1y
1S

dispute; (2) provided any evidence to support disbute; or (3)

raised the $5 million dispute again, o
9. On March 14, 2002, BeliSouth issued a thlird demand letter to FDN.
See Exhibit H. This demand letter (1) informed FDN that, at that time,
in CABS billings and ~ in|CRIS billings were owed

and past due'®; and (2) requested payment of this past due amount and any
current bills that become due within 30 days. Id.

10. In the March 14, 2002 demand letter, BeliSouth aiso provided a
detailed analysis of all CABS disputes that were the subject of a “Notice of
Discrepancy” and which were withheld from the undis vuted portion of the CABS
bill. 1d. These disputes total and includl the following:

a. Bill and Keep on Trunks and Facilities -
b. Coliocation Dispute -

¢. Maintenance and Dispatch Charges' '

T

ee Exhibit G,

of undisputed CABs billings that FON purchased out of BelISouth'31 FCC Tariff. BeliSouth will
Fmv)de this-amount In its pre-filed testimony. ,

 From the Issuance of that demand letter to the filing of this Counterclaim, the amount past due
has increased to . for CABS blilings and for CRIS billings.

' In the March 8, 2002 conference call, FDN, for the first time, verhally submitted two disputes:
(1) a local interconnection billing issue where FDN alleged that Bel{South charged FDN an
incorrect rate for local and ISP usage for four months; and (2) the UNE rate issue for the
September and October 2001 bills where FDN stated that it did not pay either of these bills
because BellSouth allegedly used the wrong UNE rate. Despite the fact that FDN did not submit
these disputes in writing or with any documentation, BellSouth agreed to look at these verbal
disputes solely for the purpose of and In the hopes of facilitating settlement. BellSouth’s
investigation ravealed that, regarding the first issue, FDN was corrgct and on March 29, 2002
BeliSauth issued a credit of approximately $95,000 to FDN. See Exhibit H. Regarding the
second issue, BellSouth’s investigation revealed that BellSouth has already corrected the rate
and issued appropriate credits and debits to FDN. Id.
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| 11.  BellSouth also notified FDN in the March

14, 2002 demand letter

S that it was not recognizing any CABS disputes other than those set forth in the

3 March 14, 2002 demand letter. Specifically, BsllSouth stated:

4 BellSouth does not recognize any disputes other than
5 the ones mentioned above, and if Florida Digital has
( any CABS disputes other than the ones mentioned
7 above they will need to be resubmitted to BellSouth
§ for consideration. As of the date of this letter,
4 however, the foregoing resolves every pending CABS
/o dispute between our companies, or places the sums

/ at issue in abeyance until the Iiss

8 can be

(.1 satisfactorily negotiated or resolved by other means.

{2 See Exhibit H. _ To date, FDN has not objected fo BellSouth's assertions

1'f regarding the total number of CABS disputes or the total amount of these

/S disputes. In addition, since the issuance of the March

14, 2002 Demand Letter,

{6 FDN has not submitted any additional CABS disputes jor atherwise attempted to

{7 resubmit any disputes.

9 12. Because FDN has not provided a legitimate Notice of Discrepancy,
/9 with supporting documentation, for any CABS disputes other than the
20 set forth In the March 14, 2002 demand letter, FDN owes
3! BellSouth is CABS charges.

aAA 13. In addition, to date, FDN has not

submitted a “Notice of

23 Discrepancy” for any CRIS billings. Accordingly, FDN owes BellSouth

Y In past due CRIS billings.

s 14. Based on the foregoing and pursuant to

Florida Statutes and the

2 Interconnection Agreement, BeliSouth requests that the Commission (1) find that
|
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/ FDN owes BellSouth at least ¢ )

18

A in undisputed and past due CRIS and CABS billings and (2) order FDN to

2 immediately pay BellSouth this amount. _

A 1. FDN's Bill and Keep Dispute Is Invalid.
¢

15. As an initial matter, BellSouth believes| that this dispute is not

[, subject to the Commission's‘ juriSdiction because it pnly invoives BellSouth’s

7 imposition of FCC tariff charges on FDN for certain USOCs. As explained in

{ detail below, BellSouth was forced to apply these charges because FDN has

Q repeatedly failed to provide BellSouth with the neceslsary information to allow

{0 BellSouth to determine whether FDN's traffic is interstate, intrastate, or local. In

/{ the event that this Commission rejects this contention and finds that it has

[ iurisdiction to resolve this billing dispute, BellSouth respectfully requests that the

I3 Commission deny FDN's dispute for the following reasdns.

14
IS
le
7
¥
19
20
oy
A

16. FDN has submitted several “Notices of iscrepancy” regarding the
application of bill and keep on trunks and dedicated facilities for local traffic.
Essentially, FDN claims that the parties’ bill and keep agreement applies to
elements which are in a proposed, yet unexecuted, amendment.

17. Under the Interconnection Agreement, bill and keep applies to
trunks and dedicated local interconnection elements that are in the
Interconnection Agreement and used for local traffic. Each party reports factors
to the other party in order to designate the local interconnection elements in the

agreement that are used for local traffic (and thus subject to bill and keep).

"¥ As previousty stated in note 15, supra, this figure should be reduced if the Commission accepts
BellSauth's argument that it does not have the authority {o resolve pilling disputes arising out of
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18.

provide BellSouth with a Percent Interstate Usage (°

Pursuant to BellSouth's FCC Tariff No.

1, FDN is required to

PIU") factor to apportion

between interstate and intrastate jurisdiction the services of switched local

channel and switched dedicated interoffice channel. Fy
FDN report to éach other a Percent Local Facility ("
between the intrastate access and local jurisdiction for
absence of such a PLF factor indicates to BellSouth
switched facilities for local traffic, and thus the PLF fac|
to zero.
19.
placed via the Access Service Request (“ASR")
jurisdiction of the installation of each service (whether
FCC Access Tariff, Florida Access Tariff, or Local Interc
20.
providing FDN with information to assist in the preparaf

not provide BellSouth with such factors until late M

irther, both BellSouth and
PLF") factor to apportion
the same services. The
hat a carrier is not using

or for local traffic defauits

Additionally, FDN provides BellSouth with factors on each order

Process to indicate the
the installation is via the

onnaction Agreement).

Despite numerous requests for the PIU and PLF factors and also

ion of its factors, FDN did

arch, 2002 and only for

prospective application.'® Consequently, BellSouth was forced to bill FDN all

prior recurring charges on switched dedicated facilities
FDN's failure to provide the required factors.

21. FDN is also alleging that other elements

from the FCC Tariff due to

contained in a proposed

amendment, which has yet to be executed by either party, are also somehow in

effect and thus subject to bill and keep. Specifically, BellSouth offered to

BellSouth's FCC Tariff.
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incorporate additional elements in the Interconnection Agreement (and thus

subject to bill and keep) on a prospective basis through a proposed amendment

containing new and additional rate elements. See chember 20, 2001 e-mail

from Beth Shiroishi to Matt Feil, attached hereto as Ex
FDN has not executed such proposed amendment.
responded to BellSouth’'s proposal, even after repeated

22.
new and additional rates, such an agreement woul
application and would not apply to the dispute currentlyl
time period prior to the effective date of the amendmer

only apply to the elements in the agreement for the t

hibit i. To date, however,
Further, FDN has not

inquiries by BellSouth.

Even if BellSouth and FDN executed the amendment containing the

d only have prospective
at hand. As such, for the
t, bill and keep would still

me period of the dispute.

Notwithstanding these facts, FDN has disputed chargel; for the use of trunks and

facilities, which are not subject to bill and keep.

23.  In compliance with the Interconnection Ag

jreement, this dispute has

been through the entire dispute resolution process and the parties have still not

reached a resolution, Accordingly, pursuant to

3.1.18.4.3 of the Interconnection Agreement, Bells
Commission resolve this dispute and find that FDN'
invalid because (1) FDN did not submit appropriate
apply to the elements set forth in the Interconnection

yet to execute an amendment incorporating new and

fl

Attachment VIil, Section
South requests that the
bill and keep dispute is
ctors for bill and keep to
Agreement; (2) FON has

additional rates; and (3)

' FDN provided BellSouth with factors indicating that 5 percent of

ts switched dedicated facilities

are interstate, 1.9 percent ars intrastate access, and 93.1 percent pre local.
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even if FDN executed the proposed amendment, thgt agreement would only

apply prospectively.
ll. BellSouth’s Requests Emergency Ralief.
28. BeliSouth requests that the Commission
on an emergency basis. An emergency or expedited p
prevent FDN from continuing to harm BellSouth by in
while not paying its current bills or any past due and

previously explained, independent evidence suggests

resolve this Counterclaim
roceeding is necessary to
burring additional charges
undisputed amounts. As

hat FDN is experiencing a

period of financial instability, which could lead to BellSouth being unable to

collect the growing amount of charges owed by

FDN. The sooner the

Commission resolves this Counterclaim, the less of

risk BellSouth has that

FDN will not be able to pay the amounts set forth above and any future charges.

29. In addition, the Interconnection Agre

Commission resolve any dispute within 60 days. _Sgg
23. Pursuant to this provision, BellSouth requests th:i
this counterclaim within 60 days, if not sooner.

IV. FDN Should Make an Immediate Payme

Undisputed Amounts and Escrow any Amou

30. Based on FDN's payment history as we

ment requires that the
Exhibit D, Part A, Section

t the Commission resolve

t to BeliSouth for all
ts in Dispute.

| as independent financial

evidence, BellSouth is concerned that FDN will not have the funds necessary to

pay BellSouth the amount the Commission eventually
undisputed pursuant to BellSouth's Counterclaim.

31.

finds to be past due and

Consequently, to minimize this risk, the Gommission should require

FDN to (1) immediately pay all amounts that it considers to be undisputed, which

26




S 0 ox BB

9

10
T
{ A
'3
M

should include, at a minimum, . in CRI$ bills because FDN has
raised no disputes as to these bills; and (2) put any di:;puted amounts in escrow
with the Commission, pending resolution of this proceéding. The total amount
paid or escrowed should equal, at a minimum, | /0, which is the total
amount of CRIS and CABS bills that BellSouth considers to be past due and
undisputed and the value of FDN's bill and keep dispute.

PRAYER FOR RELIEF

WHEREFORE, BellSouth respectfully requests that the Commission (1)
find that FDN owes BellSouth at least (or as subsequently
madified to reflect the extent of the Commission's jurisdiction to resolve certain

billing disputes) in undisputed and past due CRIS and CABS billings and order

FDN to immediately pay BellSouth this amount; (2) determine that FDN's bill and
keep dispute is invalid if the Commission finds that it has the authority to address
this dispute; (3) address BellSouth's counterclaim on jan expedited, emergency

basis but no later than 60 days; and (4) require FON to immediately pay all

/S” amounts that it considers t0 be undisputed, which shouid include, at a minimum,

I
7

(8

$1,961,073.80 in CRIS bills because FDN has raised n¢ disputes as to these bills
and to put any amounts that FDN considers to be disputed in escrow with the

Commission, pending resolution of this proceeding.

X As previously stated, if this Commission determines that it does ot have jurisdiction over
amounts that were bllled pursuant to BsllSouth’s FCC Tariff, this figure shauid be reduced by the
amount of CABS billings that represents FDN's purchase of services out of the FCC Tariff.
BellSouth will provide the Commission with this amount in its pre-filed direct testimony.
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Respectfully submitted this 3rd day of April, 2002,

BELLSOUTH TELECOMMUNICAT|ONS, INC.

NANCY B. WHITE

JAMES MEZA Il

c/o Nancy H. Sims

150 So. Monroe Street, Suite 400
Tallahassee, FL. 32301

(305) 347-5558

R.DOUGLAS LACKEY =
E. EARL EDENFIELD, JR.
Suite 4300

675 W. Peachtree St., NE
Atlanta, GA 30375

(404) 335-0747
440140
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