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CASE BACKGROUND 

Prior to the construction of a power plant with a steam cycle 
greater than 75 MW, a utility must receive certification from the 
Governor and Cabinet pursuant to Sections 403.501--518, Florida 
Statutes, also referred to as the Power Plant Siting Act (PPSA). 
Section 403.519, Florida Statutes, requires utilities to file a 
petition for Determination of Need with the Florida Public Service 
Commission (Commission). An affirmative determination of need is 
a prerequisite to certification pursuant to the PPSA. Rule 25- 
22.082, Florida Administrative Code (F.A.C.), was originally 
adopted by the Commission in January 1994, requiring investor-owned 
electric utilities to issue Requests for Proposals (RFPs) prior to 
filing a petition for Determination of Need. 
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Since it was adopted, Rule 2 5 - 2 2 . 0 8 2 ,  F.A.C., has been 
utilized once by Gulf Power Company and once by Florida Power & 
Light Company. Florida Power Corporation has issued RFPs twice 
since the adoption of Rule 2 5 - 2 2 . 0 8 2 ,  F.A.C.. During this same 
time frame, large amounts of generating capacity were being planned 
and constructed without the requirement of certification under the 
PPSA and thus without the benefit of an RFP process. In December 
1999, Tampa Electric Company (TECO) petitioned for cost recovery of' 
approximately $680 million to repower the Gannon Station, resulting 
in a net increase of capacity of approximately 3 8 0  MW. Since this 
was the first time a utility had sought cost recovery of a 
repowering project, in January of 2 0 0 0  the staff recommended that 
TECO be required to issue an RFP prior to the repowering of its 
Gannon plants. The Commission denied staff's recommendation, but 
directed staff to look at the idea of revising the current capacity 
selection rule to require RFPs f o r  repowering projects. 

In May of 2000, Governor Bush created the Florida Energy 2020 
Study Commission (Study Commission) I The Study Commission was 
charged with the responsibility of proposing an energy plan and 
strategy for Florida. Therefore, staff decided to put any formal 
changes to Rule 2 5 - 2 2 . 0 8 2 ,  F.A.C., on hold until the Study 
Commission's work was complete. On December 11, 2001, the Study 
Commission issued its Final Report. A strategy recommended by the 
Study Commission was to "[Plrovide investor-owned load-serving 
utilities more flexibility for diversifying their energy resources 
by creating a competitive wholesale market and establishing a 
competitive acquisition process for load-serving utilities." Some 
specific task recommendations by the Study Commission included (1) 
'\ [L] oad-serving utilities should acquire new capacity through 
competitive bidding, negotiated bilateral contracts, or from the 
short term (i.e., spot) market" and (2) 'The PSC should revise its 
existing rule on competitive acquisition to be consistent with the 
recommendation made in this report." 

On February 7, 2002, the Commission held a workshop to discuss 
a staff prepared "strawman" version of proposed changes to Rule 25-  
2 2 . 0 8 2 ,  F.A.C.. The Florida Partnership for Affordable Competitive 
Energy (Florida PACE) also provided suggested revisions to the 
current capacity selection rule. On March 15, 2002, post-workshop 
comments were filed collectively by the four large investor-owned 
electric utilities and by Florida PACE. Upon consideration of the 
discussions at the  workshop and the comments filed, staff has 
revised the "strawman" proposal and is now seeking guidance from 
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the Commission on how to proceed. Specifically, staff is seeking 
guidance in the following areas: What should the rule require 
regarding the collocation of non-utility generation on utility- 
owned property? F o r  what capacity additions should an RFP process 
be utilized? Should t he  timing of cost recovery review be 
mandatory or discretionary? What remedies are available to the 
Commission in reviewing cost recovery of generation additions? 
What t ypes  of bilateral contracts should be exempt f r o m  the RFP 
process? 
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DISCUSSION OF ISSUES 

ISSUE 1 Should the Commission schedule a rule development workshop 
to discuss the potential revisions to Rule 25-22.082, Florida 
Administrative Code, contained in Attachment A? 

RECOMMENDATION Yes. The Request For Proposals (RFP) process is a 
tool to be used to justify a capacity selection. T h e  proposed 
revisions are an attempt to utilize this tool more effectively 
based upon experience gained over the past several years. 
Specifically, the revisions would: (1) require investor-owned 
utilities to issue RFPs for major (greater than 150 MW) capacity 
additions; (2) allow participants to submit, and require investor- 
owned utilities to evaluate, proposals for generating facilities 
that would be collocated on the utility's existing site; (3) 
maintain existing regulatory processes f o r  cost recovery approval; 
and (4) allow bilateral contracts with terms less than three years 
to be exempt from the R F P  process. [Ballinger, Brown, Bellak] 

STAFF ANALYSIS The primary concern discussed at the February 7, 
2002 I workshop regarding the "strawman" proposal was directed 
towards the Commission's statutory authority. Specifically, the 
investor-owned electric utilities (IOUs) questioned the 
Commission's authority to require RFPs for non-PPSA generating 
facilities, allow non-utility generators to build on utility-owned 
sites, and select a generating project other than the utility's 
proposed project. The IOUs also questioned the Commission's 
authority regarding the existing capacity selection rule. The non- 
utility generating companies, represented by the Florida PACE, 
argued that the Commission had broad authority and that the s ta f f  
proposed \\strawmanff did not go far enough to promote wholesale 
competition. The Florida PACE also provided suggested revisions to 
the current capacity selection rule. Upon consideration of the 
discussions at the workshop and the comments filed, staff has 
revised the "strawman" proposal to more clearly articulate the 
purpose of the rule and to minimize changes to current regulatory 
processes f o r  review and cost recovery. As with the 'strawman", 
the proposed revisions are designed to utilize an RFP process in 
order to assist the Commission in reviewing a utility's statutory 
obligation to prudently plan f o r  and provide an adequate supply of 
power at a reasonable cost for the general body of ratepayers. 
(See Section (2) of the proposed revisions) 
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The Florida PACE proposal would have the Commission approve an 
RFP p r i o r  to its release, adopt a strict scoring procedure, hire an 
independent third party to evaluate and score the proposals, have 
the utility be bound to its price proposal, and finally have the 
Commission approve the results of the RFP process. These same 
issues were discussed at length when the Commission deliberated the 
adoption of the current rule language. Staff recommends that the 
same rationale relied upon to reject these concepts in the past 
holds true today. Basically, the PACE proposal would have the 
Commission change its role from one of management review to one of 
direct management of the utility. In addition, the Commission is 
probably the only truly independent third party to evaluate the 
results of an RFP. In 1994, when the current rule was adopted, the 
Commission recognized that the RFP process is a tool to be used to 
justify a capacity selection. The proposed revisions are an 
attempt to utilize this tool more effectively based upon experience 
gained over the past several years. 

Collocation 

At the February 7, 2002 workshop, the IOUs interpreted the 
language referring to collocating non-utility generation at 
utility-owned sites as a taking of property. At the workshop, 
staff explained the intent of the language was to simply have 
utilities explore the option of collocation of non-utility 
generation, not summarily dismiss the option. After the 
clarification, it appears that there is a consensus of the 
willingness of utilities to evaluate proposals for non-utility 
generation at utility-owned sites. Mr. Gary Sasso, representing 
the IOUs, stated that 'we can assure the Commission that currently 
with the current rule we explore that option. In fact, in the case 
of our Hines 2 proposal we offered a site to third parties." 
Therefore, staff has clarifiedthe proposed revisions to state that 
a participant may submit proposals for non-utility generation at 
utility owned sites and a utility must evaluate such proposals as 
p a r t  of the RFP process. In this manner, the Commission can 
determine if the use of the utility's site is prudent. (See 
Sections (6) and (11) of the proposed revisions) 
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Capacity Additions That Require an RFP 

As discussed in the background, major capacity additions have 
been added to the utilities’ systems without the use of an RFP 
process to test the market. Therefore, staff sought to broaden the 
use of an RFP process t o  encompass repowerings and other major non- 
PPSA projects . However, the 50 MW threshold may lead to a 
substantial increase of administrative costs without a commensurate 
benefit since the  capacity addition is small compared to a 
utility’s total system. In addition, such a low threshold may 
reduce a utility’s ability to respond to short-term reliability 
concerns. In consideration of these factors, staff is suggesting 
that the threshold be raised to 150 MW. Such a level should 
capture significant capacity additions, while not overwhelming the 
utility with having to issue an RFP f o r  a small percentage change 
in overall generating capacity. A utility could still construct a 
relatively small capacity addition in order to maintain reliability 
without the lead time associated with an RFP process. (See section 
(1) (b) of t h e  proposed revisions) 
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Timinq of Cost Recovery Review 

T h e  \\strawman" proposal discussed at the February 7, 2 0 0 2  
workshop would have required the utility to seek Commission 
approval for cost recovery at the conclusion of each RFP, Staff 
suggests that a utility have tkie discretion to petition the 
Commission f o r  cost recovery, rather than mandating a filing at the 
conclusion of each RFP. The request for cost recovery could be 
either through the capacity and fuel recovery clauses or through a 
base rate proceeding. A utility would still be required to 
petition for a determination of need if the facility is subject to 
the PPSA. As a general principal, the Commission may, on its own 
motion, review the  results of an RFP process. Consistent with t h e  
\'Strawman", the Commission would also address on an expedited 
basis, a complaint filed by a participant to an RFP process. With 
this approach, the Commission would retain its current regulatory 
oversight and cost-recovery approval processes. (See  Section (14) 
of the proposed revisions) 
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Remedies U p o n  Review f o r  Cost Recovery 

Staff is now recommending that the rule maintain current 
regulatory procedures as much as possible. As such, the review of 
the prudence of the utility's selection in an RFP process could be 
during a need determination proceeding, the annual review of fuel 
and purchased power costs, a base rate proceeding, a separate cost 
recovery petition, or the resolution of a complaint. Since the 
relief that can be granted varies for each proceeding, s t a f f  is 
recommending that the Commission take such action as it deems 
appropriate at the time based on the evidence submitted in the 
proceeding. (See Section (13) of the proposed revisions) 

If the Commission wishes to further clarify t h e  range of 
possible remedies, the rule language could include a list of 
possible remedies. F o r  example, the Commission may include some of 
the following actions in Section (13) of the proposed revisions: 

1)disallow a portion or a l l  costs associated with the 
generation addition; 

2) allow costs associated with a generation addition to be 
recovered through a recovery clause; 

3) impute revenues to mitigate excess generation over a 
period of time; 

4)require the utility to re-issue an RFP for the proposed 
capacity addition; 

5)provide a performance incentive for the generation 
addit ion; 

6)require the utility to select another proposal from t h e  
participants to the RFP process; or 

7)select a participant to the RFP process as the most 
cost-effective alternative. 

The above mentioned remedies are not meant to be all 
inclusive. 
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Exemptions from the RFP Process I 

One final change to the “strawman” proposal is to shorten the 
term of bilateral contracts that would not require an RFP. 
Originally, staff had proposed that contracts of less than five 
years could be exempted from the RFP requirement. Upon further 
consideration, staff would propose that a term of three years is 
more suitable for identifying short-term opportunities. As with 
the ’strawman”, utilities would not be able to purchase from an 
affiliate unless the affiliate participated in an RFP process. 
(See Section (15) of the proposed revisions) 

Requested Guidance 

Staff is not recommending that the Commission formally propose 
the attached revisions to Rule 25-22.082, F.A.C., at this time. 
Rather, s t a f f  is requesting approval to move forward with the rule 
making process by scheduling a rule development workshop to discuss 
the revisions shown in Attachment A. After the rule development 
workshop and subsequent comments, staff may conduct additional 
workshops or recommend that the Commission formally propose 
revisions to the existing rule. 
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ISSUE 2: Should this docket be closed? 

RECOMMENDATION: No. If the Commission approves staff’s 
recommendation in Issue 1, this docket should remain open f o r  
rulemaking proceedings. 

STAFF ANALYSIS: If the Commission approves staff’s recommendation 
in Issue 1, this docket should remain open for rulemaking‘ 
proceedings. 
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25-22.082 Selection of Generating Capacity. (DRAFT 5/01/02) 

(1) Definitions. For the purpose of this rule, the following 

terms shall have the  following meaning: A 

a proposal in compliance with both the schedule and informational 

requirements of a public utility's RFP. A participant may include, 

CODING: Words underlined are additions; words in slxudi 
t+@ type are deletions from existing law. 
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but is not limited to, utility and non-utility generators, E x e m p t  

Wholesale Generators (EWGs) , Oualifyinq Facilities ( O F s )  , 

marketers, and affiliates of public utilities, 9s well as providers 

appropriate means by which to ensure that a public utility meets 

its obliqation to provide an adequate, reliable, and cost-efficient 
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supply of capacity and enerqy. Each public utility, therefore, 

shall issue an RFP pr ior  to the commencement of construction of a 

next planned major capacity addition - g e n e ~ ~ J L i ~ ~ y  i i L L  i i l l f -k  on 

which t he  RFP is based, all costs that are associated with the 
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major capacity addition, as well as the financial assumptions and 

parameters associated with it, including, at a minimum, t he  

following information: A 

2.  

3. 

4 .  

5 .  

6 .  

7 .  

8 .  

details; 
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a description and estimate of the costs required for 

associated facilities such as gas laterals and 

transmission interconnection; 

7 .  performance criteria; and 

8. pricing structureTL and 
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(ea) a detailed description of t he  methodology to be used to 

evalua te  alternative generating proposals on the basis of price and 

non-price attributes. 

0 A participant may submit and t h e  public utility shall 

evalua te  proposals t o  collocate t he  participant's proposed 

CODING: Words underlined are addi t ions ;  words i n  skruck 
thmtqh t y p e  are deletions from existing law. 

- 16 - 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2 0  

21 

22 

2 3  

24 

2 5  

Attachment A 

generatinq facility and to utilize the common facilities at a 

public utilitv's existinq power plant s i t e .  The public utilitv mav 

reauire compensation for such collocation an$ use of its common 

t h e  RFP. 
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(10) Any potential participant in the RFP may f i l e  comments 

with the Commission reqardinq any aspect of the RFP prior to the 

due date for proposals specified in the RFP. . The Commission m a y  

challenqe to the results of an RFP, t h e  Commission mav take such 

action as it deems appropriate. 
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(14) Upon conclusion of an RFP process, the public utility may 

petition t h e  Commission f o r  approval of the public utility’s 

selection. If t h e  Commission approves a purchase power aqreement 
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Specific A u t h o r i t y  350.127 (2) , 366.05 (1) , 366.06 (21, 366.07, 
366.051 FS. Law Implemented 403.519, 366.04 (1) , 366.06(2) , 366.07, 
366.052 FS. His tory .  
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