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ONS, INC.'S

MOTION FOR RECONSIDERATION

BeliSouth Telecommunications, Inc. ("BeliSouth
22.036, Florida Administrative Code, respectfully reque
Service Commission (“Commission”) panel assigned

Order No. PSC-02-0637-PCO-TP and deny Supra

"), pursuant to Rule 25-
sts that the Florida Public
to this docket reconsider

Telecommunications and

Information Systems, Inc.'s (“Supra”) Motion for an Extension of Time (“Motion”)

to file an executed agreement in its entirety. For the re

asons discussed in detalil

below, reconsideration is warranted because, in granting Supra’s Motion in part,

the Prehearing Officer failed to consider significant points of fact and law that

require the denial of Supra's Motion.

Alternatively, if this Motion for

Reconsideration is denied, BellSouth respectfully requests that the Commission

Panel order the expedited process and affirmative relief described herein to

minimize and offset Supra’'s continual abuse and disregard of the regulatory

process, the Commission’s Orders, and its obligations to pay BellSouth.

INTRODUCTION

In the almost two years that this docket has

emerged: Supra's goal is to frustrate and delay the ar

existed, one theme has

bitration process to avoid

ATE

DOCULMENT gD - O NTE
15908 JU-58
FPSC-COMMISSIOR CLERK



executing and operating under a new Interconnection Agreement with BellSouth.

*While Supra's goal was evident prior to the hearing i

readily apparent after Staffs February 8, 2002 Re

Commission's March 5, 2002 vote. Since Staff's Recd

n this matter, it became

mmendation, Supra has

submitted at least 12 filings with the Commission, all of which sought delay.
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commendation and the =
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To date, by continually raising baseless, repetitive, and bad faith motions, Lo

premised on fictitious “conspiracy theory” claims and

effectively achieved its goal as the parties are sf

interconnection agreement that expired almost two year

speculation, Supra has
il operating under an

s ago. Indeed, 79 days

after Staff issued its Revised Recommendation, and 71 days after the

Commission Panel's vote, and 50 days after the issuan

Arbitration, Supra has yet to execute the new Intercon

ce of the Final Order on

nection Agreement with

BellSouth and has refused even to discuss the Agreemint with BellSouth. Thus,

the delay continues. The Prehearing Officer's decision
for Extension of Time does nothing but reward Supra for
regulatory process and the Commission itself.

The reason for Supra's delay tactics is simple

to grant Supra’s Motion

its utter disregard for the

— until the Commission

explains to Supra that it operates under a new agreement with BellSouth, Supra

refuses to pay BellSouth for services received.

provided to Supra since January 2002, Supra has paid B

the fact that BellSouth has billed Supra, in undisputed
. At the same time, Supra is receiving payment fr

exceeds over 270,000 customers. Accordingly, every m

For instance, for services

lellSouth nothing despite
charges alone, over
bm a customer base that

pnth, Supra charges and
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receives payment from its customers and simply pocke

s the revenue instead of

paying BellSouth for the wholesale services it receive?. While this situation is

obviously intolerable to BellSouth, the Commission shg
the impact on other ALECs with whom Supra competes
current bills, Supra obtains a preference over the othe
their bills. Supra can devote additional resources to adv
to increase its customer base.

Under the new Agreement, however, Supra will
payment obligations without fear of repercussion becat
pursuant to the Commission Panel's Order, and consi
and wholesale service relationships, allows BellSouth

undisputed amounts in order for Supra to continue to ¢

Juld be concerned about
. By refusing to pay its

r ALECs who timely pay

ertising and other means

not be abie to ignore its
use the new -Agreement,
stent with all other retail
to require payment for

ise BeliSouth's services.

Thus, under the new Agreement, Supra’s current revenue windfall will cease —

either because it will pay BellSouth for services received or its services will be

discontinued. With this Motion for Reconsideration
affirmative relief in the alternative, the Commission
opportunity to put an end to this charade.

L MOTION FOR RECONSIDERATION

A. Background

Consistent with its goal to frustrate the arbitra

executing a new Interconnection Agreement with Bg¢

and request for certain

Panel has yet another

ition process and delay

2liSouth, Supra filed its

Motion for Extension of Time the day before the parties were required to file the

Agreement pursuant to Order No. PSC-02-0413-FOF-1

P (“Final Order”) — April




25, 2002. In its Motion, Supra requested an extension

pf 30 days from the date

the Commission issued a final order disposing of Supra's Motions for

Reconsideration' and Supra’s Motion to Recuse, fo
executed Agreement. Supra’'s request for an extension
suggestion that the extension “will ensure that the |
negotiate the necessary final language more than once,”
faith filing based on falsehoods meant to mislead the Co

Pursuant to the Final Order, BellSouth filed the A
by BellSouth) on April 25, 2002 and filed an Opposition t
1, 2002. BellSouth raised five arguments against the ex
request was moot because BellSouth already e}

Interconnection Agreement pursuant to the Commissia

r the parties to file an
, although based on the
varties will not have to
(Motion at 3), was a bad
mmission.

greement (executed only
0 Supra’s Motion on May
tension: (1) that Supra's
xecuted and filed the

n's Final Order; (2) that

BellSouth would be extremely prejudiced by an postponement of the filing of the

new Agreement; (3) that in contrast, Supra would n
Motion was denied; (4) that Supra’s request for an e
bad faith attempt to delay these proceedings; and (5) tt
prior Commission order granting an extension of tir
interconnection agreement when one party would be
parties did not consent to the extension.

On May 8, 2002, the Prehearing Officer granted
giving the parties 14 days from the date the Commis

order disposing of Supra's Motion for Reconsiderat

! Supra filed two motions for reconsideration: a 200 page basele
the Commission's substantive decisions in the Final Order and
Reconsideration of the Commission's denial of Supra's request for

suffer any prejudice if

xtjnsion was nothing but a
nat research revealed no

me to file an executed

prejudiced and/or both

Supra’s Motion in part by

ion Panel issued a final

on to file an executed

Motion for Reconsideration of

S
51;47 page baseless Motion for

rehearing.




interconnection agreement. See Order No. PSC-02-0637-PCO-TP at 2. The
Prehearing Officer denied Supra’s request for an extension from the date of a
ruling on its Motion to Recuse. Id. In granting the Motign, the Prehearing Officer
(1) distinguished the case cited by BellSouth for the |proposition that a party
cannot refuse to sign an interconnection agreement following arbitration; and (2)
cited to a previous and distinguishable Commission Order, wherein the
Commission granted BellSouth a 14 day extension of time to file an executed
interconnection agreement. ld. The Prehearing Ofﬁce;r did not address any of
BellSouth’s other arguments.

B. The Commission Failed to Consider Supra’s Bad Faith Tactics
in Resolving Supra’s Motion. .

A motion for reconsideration is appropriate if the Commission overlooked

or failed to consider a point of fact or law. See Diamond Cab Co. of Miami v.

King, 148 So. 2d 889 (Fla. 1962). In the instant matter, the Prehearing Officer
failed to consider several facts that should have been considered in deciding
Supra’'s Motion. The most detrimental fact that the Prehearing Officer failed to
consider is that Supra’s reason for the extension wag predicated on a falsity.
Specifically, the Prehearing Officer overlooked the factjthat Supra's premise for
an extension — to avoid negotiating the “necessary final language more than
once” (Motion at 3) — is a sham and nothing but a ruse to camouflage its reai
intent. Indeed, contrary to Supra's stated reason| for the extension, the
uncontroverted evidence establishes that Supra has| not even attempted to

negotiate “necessary final language” for any provision in the new Agreement,




even those five issues for which Supra has not sought reconsideration, since the
Commission Panel’s vote on March 5, 2002.

For instance, after the Commission Panel's March 5, 2002 vote, BellSouth
commenced preparation of a proposed Interconnection Agreement incorporating
the decisions of the Commission. On March 12, 2002, Greg Follensbee of
BellSouth, forwarded a draft of BellSouth's proposed Interconnection Agreement
to Supra via e-mail and Federal Express. A copy of the transmittal message is
attached hereto as Exhibit A. Paul Turner of Supra replied to Mr. Foltensbee on
March 15, 2002, stating that Supra believed it premature to schedule a
conference call to review the proposed Agreement because the Commission had
not yet issued a written order and because the |parties’ rights to seek
reconsideration and appeal were not yet exhausted. |A copy of Mr. Tumer's
correspondence is attached hereto as Exhibit B.

On March 27, 2002, subsequent to the Commission Panel's release of the
Final Order, Mr. Follensbee again contacted Mr. Tumer via e-mail, citing the
express requirement that the parties submit an executed Interconnection
Agreement within 30 days of the Final Order and requested that the parties within
with 5 business days to finalize the new Interconnection Agreement. Mr. Turmer
responded on March 28, 2002, stating that Supra imight file a Motion for
Reconsideration and seek a stay of the Final Order. | Supra again refused to
discuss the Agreement with BellSouth. A copy of the correspondence between
the parties is attached hereto as Exhibit C. Supra’s refusal to discuss the final

language of the new Agreement continues today.




Accordingly, the unrefuted evidence establishes that Supra has refused to

negotiate the final provisions of the new Interconnection Agreement, even those

five provisions for which Supra has not sought reconsideration. Thus, directly
contravening Supra's stated reason for the extension, an extension is not neede d
to avoid multiple negotiations because Supra has failed fo negotiate at all.

As required by Section 120.569, Florida Statutes, a filing cannot be
interposed for an improper purpose such as to harass or delay. Further,
regarding requests for extensions, Rule 28-106.204(8), Florida Administrative
Code, requires that any request for an extension state good cause for the
request. Misleading the Commission as to the reason for the extension in order
to delay this proceeding violates these rules. Indeed, by ignoring the fact that
Supra’s reasoning for the extension is a complete falsehood, the Prehearing
Officer effectively sanctioned Supra's bad faith filing. | The Commission Panel
should not reward Supra for its callous disregard for the Commission’s rules and
the Commission Panel itself by giving Supra an unwarra L|ted extension.

The Prehearing Officer failed to consider all off these facts in deciding
Supra's Motion. Accordingly, the Commission Panel should reconsider the
Prehearing Officer's decision and deny Supra’s Motioh for an extension in its
entirety because it is not based on a valid, good faith request.

C. The MCI Order Is Distinguishable.

The only authority on which the Prehearing Officer relied in granting
Supra's motion was an order issued by the Commissign in 1997 in Docket No.

960833-TP. In that docket, the Commission granted BellSouth’s motion for an




. extension of time to file an interconnection agreement despite MCI’s objection to

the request. With all due respect, the Prehearing Office

was entirely misplaced.

In Docket No. 960833-TP, the parties arbitrated
the Commission with respect to an interconnection
resolving the parties’ issues, the Commission directed
interconnection agreement within thirty days. The partie
found that they could not agree on the manner in which

should be reflected in the language of the agreement.

~
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r's reliance on that order

numerous issues before
igreement. In its order
the parties to file a final
s did so. But, the parties

the Commission’s rulings

Therefore, within thirty

days, the parties submitted a joint agreement that asked the Commission to

further clarify its rulings on certain spegific issues. The (
S0 and, at an agenda conference on February 21, 199
on the remaining issues and ordered the parties to fi
March 7, 1997.

Within a few days of the agenda conference,
BellSouth and MCI could not agree on what the C¢
Apparently, several Commissioners had participated
remaining issues. Yet, in accordance with the instruct
agenda conference, the final agreement was due to b
order reflecting the Commission's rulings was due ta
BeliSouth filed a motion asking that the time for filing

postponed until after the written order was released s¢

Commission agrged to do
7, the Commission ruled

le a final agreement by

t became apparent that
pmmission had ordered.
n the discussion of the
ons to the parties at the
e filed before the written
) be issued. Therefore,
} the final agreement be

o that there would be no




confusion about what the Commission had actually
objected to BellSouth’s motion, the Commission granted

Plainly, the Commission’s decision to grant
extension of time in Docket No. 960833-TP provi
Prehearing Officer's decision to grant Supra’s motion i
there is a clear, written order from the Commission dec
raised in the arbitration, and the parties have had af
those decisions into the new agreement. To date, Supr.
than attempt to delay these proceedings. Since the R
Recommendation was issued on February 25, 2002, Sy
efforts. As noted above, focusing on the time period aft

on March 5, 2002, Supra has steadfastly refused to part

ordered. Although MCI
t.

BellSouth's motion for
djes no support for the
n this case. In this case,
ding the issues that were
mple time to incorporate
a has done nothing other
evised Commission Staff
Ipra has redoubled those
pr the Commission's vote

cipate in any discussions

that would lead to a final agreement, even with regard to issues on which

reconsideration has not been sought. Under th
Prehearing Officer should not have granted Supra’s mot

Accordingly, the Commission Panel should re
Officer’'s Order and deny Supra’s Motion for Extension o
.

In the alternative, if the Commission Panel will n
Officer's decision, the Commission Panel should expe

pending motions for reconsideration and several other

BellSouth requests that the Commission Panel decide

pse circumstances, the
on.

consider the Prehearing

Time.

REQUEST FOR EXPEDITED APPROVAL OF AGREEMENT

t reverse the Prehearing
dite the decision on the
procedural issues. First,

the pending motions for

reconsideration and the instant Motion at the June 11, 2002 agenda conference.




Second, BeliSouth requests that the Commission Panel

expedite the process for

issuing a written order once the motions for reconsideraltion have been decided.

Specifically, BellSouth requests that the Commission P

order disposing of Supra’s Motions for Reconsideration

days of the Commission Panel's vote at the June 11, 200

Third, BellSouth requests that the Commission

anel order that the final
be issued within five (5)
2 agenda conference.

Panel provide specific

instructions to the parties in its written order and detail the consequences of a

party’s refusal to sign the agreement. Specifically, BellSouth requests that the

Commission Panel (a) prescribe the language changes,
submitted by BellSouth on April 25, 2002, that are nece

ruling the Commission Panel makes on the reconsiderati

if any, to the agreement

ssary to effect whatever

on motions; (b) order the

parties to submit a signed agreement containing the co
seven (7) days of the order; (c) order BellSouth to fil
signature within the time specified and approve the

Supra fails to sign the agreement within the ordered ti

Iforming language within

the Agreement with its

contract as submitted if

me period; and (d) order

the parties to immediately operate under the new Agreement in accord with

Section 2.3 of the October, 1999 agreement or relieve B

eliSouth of the obligation

to provide wholesale services to Supra in Florida if Supra refuses to sign the

follow-on Agreement within the time specified. If the
not anticipate these possibilities, then BeliSouth will

adminisf;ative remedies before the Commission Pan

10

Commission Panel does

be left to pursue further

el that will take time to



resolve. At present, Supra is withholding nearly
month. A delay of only one month will be extremely pre;

Fourth, BellSouth requests that the Commission
thé bad faith actions described herein and in the vari
docket by BellSouth and award BellSouth attorne
appropriate relief.

in short, if the Commission Panel is unwilling tq
Officer's ruling, the Commission Panel should nev
untenable position Supra has placed both BellSouth and
and the Commission Panel should take whatever action
the execution of the follow-on agreement and thereby
free ride that Supra has enjoyed since October, 1999.

WHEREFORE, BellSouth requests that the C
BellSouth the following relief: Overtum the Prehearing

No. PSC-02-0637-PCO-TP.

from BellSouth every |

A

Panel sanction Supra for =

Ldicial to BellSouth. 2

ous motions filed in this “*\‘
ys' fees and all other "5
(o
) reverse the Prehearing ~ |
ertheless recognize the <X
the Commission itself in q
is necessary to expedite |\
but an end to the virtual ( |
PN

(i)
Officer's ruling in Order l+

ommission Panel grant

In the alternative, BellSouth requests that the | >

Commission Panel 1o
(1)  Decide the pending motions for reconsideration and the instant {1
motion at the June 11, 2002 agenda conference; \ 8/
(2) Issue a final order disposing of the motionsi for reconsideration and | 9
the instant motion within five (5) days of the Commission Panel's 0O
vote at the June 11, 2002 agenda conference; g \
(3) Provide speciﬁc instructions to the parties, including: put P

2 As an alternative protective measure, the Panel could or:

Commission all payments it is withholding from BellSout

process is concluded.

11

der Supra to submit to the 0.3
h while the administrative at_l,




(4)
(5)
(6)

Respectfully submitted this 15th day of May, 200

(a)

(b)

(c)

(d)

specific language changes, if any, tg the agreement

submitted by BellSouth on April 25,

2002;

a requirement that the parties submit an executed

agreement containing the conformirlg language within

seven (7) days of the order;

a requirement that BellSouth file the agreement with its

signature regardless of whether Supra executes the

agreement;

a requirement that if Supra refuses to sign the agreement,

the parties either immediately begin operating under the new

agreement in accordance with Section 2.3 of the October,

1999 agreement or, BellSouth is relieved of the obligation to

provide services to Supra;

Sanction Supra for bad faith;

Attorney's fees; and

All other appropriate rellef.

BELLSOUTH TELECH

/A

D

%ICATIONS, ING.
DM
o

)74

NANCY B. WHITE
JAMES MEZA Il

c/o Nancy Sims

160 South Monroe St
Tallahassee, FL 3230
(305) 347-5558

12

reet, Suite 400

1




Lo vl ke

R. DOUGLAS LACKEY’ ¢
T. MICHAEL TWOMEY
Suite 4300
675 W. Peachtree St., NE
Atlanta, GA 30375
(404) 335-0750

446671v.2

o

13




