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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for Approval of Interconnection, )
Resale, Unbundiing and Collocation Agreement ) Filed: June 26, 2002
Between Talk Unlimited Now, inc. and )

)

)

Verizon Florida Inc.

PETITION OF VERIZON FLORIDA INC. FOR APPROVAL OF
INTERCONNECTION, RESALE, UNBUNDLING AND COLLOCATION AGREEMENT
WITH TALK UNLIMITED NOW, INC.

Verizon Florida Inc. (Verizon) (formerly, GTE Florida Incorporated) files this petition
before the Florida Public Service Commission seeking approval of an interconnection,
resale, unbundling and coliocation agreement which Verizon has entered with Talk
Uniimited Now, Inc. (Talk Unlimited). In support of this petition, Verizon states:

1. The United States Congress passed legislation amending the
Communications Act of 1934. This act, referred to as the Telecommunications Act of
1996, requires that any “interconnection agreement adopted by negotiation or arbitration
shall be submitted for approval to the State commission.” Telecormmunications Act of
1996, §252(e).

2. Under the federal act, interconnection/resale agreements can be rejected by
the state commission only if the commission finds that the agreement (or any portion
thereof) discriminates against a telecommunications carrier not a party to the agreement
or if the implementation of that agreement is not consistent with the public interest,
convenience and necessity.

3. The agreement with Talk Unlimited (attached hereto as Attachment A) does
not discriminate against other similarly situated carriers and is also consistent with the

public interest, convenience and necessity. As such, Verizon seeks approval of the
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agreement from the Commission as required under the federal statutory provisions noted
above.

WHEREFORE, Verizon respectfully requests that the Commission approve the
attached agreement entered with Talk Uniimited and that Verizon be granted all other relief
proper under the circumstances.

Respectfully submitted on June 26, 2002.

L Yy, DAL

beriy Caswell '
P. O. Box 110, FLTC0007
Tampa, Florida 33601-0110
Telephone No. (813) 483-2617

Attomey for Verizon Florida Inc.



CERTIFICATE OF SERVICE

| HEREBY CERTIFY that copies of Verizon Florida Inc.’s Petition for Approval of
Interconnection, Resale, Unbundling and Collocation Agreement with Talk Unlimited Now,

Inc. were sent via overnight delivery(*) on June 25, 2002 and U.S. mail(**) on June 26,

2002 to:

Staff Counsei(*)
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Talk Unlimited Now, Inc.(**)
Attention: Eddie Smiley
3606 S. Waverly Place

Tampa, FL 33629
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ATTACHMENT A

AGREEMENT

by and between

TALK UNLIMITED NOW, INC.
and
VERIZON FLORIDA INC., F/K/A GTE FLORIDA INCORPORATED
FOR THE STATE OF

FLORIDA
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AGREEMENT

PREFACE

This Agreement (“Agreement”) shall be deemed effective as of June 3, 2002 (the “Effective
Date”), between Tatk Unlimited Now, Inc. (“Talk Unlimited”), a corporation organized under the
laws of the State of Delaware, with offices at 3606 S. Waverly Place, Tampa, Florida 33629 and
Verizon Florida Inc., f/k/a GTE Fiorida Incorporated (“Verizon”), a corporation organized under the
laws of the State of Florida with offices at 201 N Franklin St., Tampa, FL 33602-5167 (Verizon
and Talk Unlimited may be referred to hereinafter, each, individually as a “Party”, and,
collectively, as the “Parties”).

GENERAL TERMS AND CONDITIONS

In consideration of the mutual promises contained in this Agreement, and intending to be legally
bound, pursuant to Section 252 of the Act, Verizon and Talk Unlimited hereby agree as follows:

1. The Agreement

1.1

1.2

1.3

This Agreement includes: (a) the Principal Document; (b) the Tariffs of each
Party applicable to the Services that are offered for saie by it in the Principal
Document (which Tariffs are incorporated into and made a part of this Agreement
by reference); and, (c) an Order by a Party that has been accepted by the other
Party.

Except as otherwise expressty provided in the Principal Document (including, but
not limited to, the Pricing Attachment), conflicts among provisions in the Principal
Document, Tariffs, and an Order by a Party that has been accepted by the other
Party, shall be resolved in accordance with the following order of precedence,
where the document identified in subsection “(a)” shall have the highest
precedence: (a) the Principal Document; (b) the Tariffs; and, (c) an Order by a
Party that has been accepted by the other Party. The fact that a provision
appears in the Principal Document but not in a Tariff, or in a Tariff but not in the
Principal Document, shall not be interpreted as, or deemed grounds for finding, a
conflict for the purposes of this Section 1.2.

This Agreement constitutes the entire agreement between the Parties on the
subject matter hereof, and supersedes any prior or contemporaneous
agreement, understanding, or representation, on the subject matter hereof.
Except as otherwise provisioned in the Principal Document, the Principal
Document may not be waived or modified except by a written document that is
signed by the Parties. Subject to the requirements of Applicable Law, a Party
shall have the right to add, modify, or withdraw, its Tariff(s) at any time, without
the consent of, or notice to, the other Party.

2. Term and Termination

2.1

2.2

This Agreement shall be effective as of the Effective Date and, unless cancelled
or terminated earlier in accordance with the terms hereof, shall continue in effect
until June 2, 2004 (the “Initial Term”). Thereafter, this Agreement shall continue
in force and effect unless and until cancelled or terminated as provided in this
Agreement.

Either Talk Unlimited or Verizon may terminate this Agreement effective upon the
expiration of the Initial Term or effective upon any date after expiration of the
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2.3

2.4

Initial Term by providing written notice of termination at least ninety (90) days in
advance of the date of termination.

I either Talk Unlimited or Verizon provides notice of termination pursuant to
Section 2.2 and on or before the proposed date of termination either Talk
Unlimited or Verizon has requested negotiation of a new interconnection
agreement, unless this Agreement is cancelled or terminated earlier in
accordance with the terms hereof (including, but not limited to, pursuant to
Section 12}, this Agreement shall remain in effect until the earlier of: (a) the
effective date of a new interconnection agreement between Talk Unlimited and
Verizon; or, (b} the date one {1) year after the proposed date of termination.

If either Talk Unlimited or Verizon provides notice of termination pursuant to
Section 2.2 and by 11:53 PM Eastern Time on the proposed date of termination
neither Talk Unlimited nor Verizon has requested negotiation of a new
interconnection agreement, (a) this Agreement will terminate at 11:59 PM
Eastern Time on the proposed date of termination, and (b) the Services being
provided under this Agreement at the time of termination will be terminated,
except to the extent that the Purchasing Party has requested that such Services
continue to be provided pursuant to an applicable Tariff or Statement of
Generally Available Terms (SGAT).

3. Glossary and Attachments

The Glossary and the following Attachments are a part of this Agreement:

Additional Services Attachment
Interconnection Attachment
Resale Attachment

UNE Attachment

Collocation Attachment

911 Attachment

Pricing Attachment

4, Applicable Law

41

42

4.3

4.4

4.5

The construction, interpretation and performance of this Agreement shall be
governed by (a) the laws of the United States of America and (b) the laws of the
State of Florida, without regard to its conflicts of laws rules. All disputes relating
to this Agreement shall be resolved through the application of such laws.

Each Party shall remain in compliance with Applicable Law in the course of
performing this Agreement.

Neither Party shall be liable for any delay or failure in performance by it that
results from requirements of Applicabte Law, or acts or failures to act of any
governmental entity or official.

Each Party shall promptly notify the other Party in writing of any governmental
action that limits, suspends, cancels, withdraws, or otherwise materially affects,
the notifying Party’s ability to perform its obligations under this Agreement.

if any provision of this Agreement shall be invalid or unenforceable under
Applicable Law, such invalidity or unenforceability shall not invalidate or render
unenforceable any other provision of this Agreement, and this Agreement shall
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be construed as if it did not contain such invalid or unenforceable provision;
provided, that if the invalid or unenforceable provision is a material provision of
this Agreement, or the invalidity or unenforceability materially affects the rights or
obligations of a Party hereunder or the ability of a Party to perform any material
provision of this Agreement, the Parties shall promptly renegotiate in good faith
and amend in writing this Agreement in order to make such mutually acceptable
revisions to this Agreement as may be required in order to conform the
Agreement to Applicable Law.

4.6 If any legislative, regulatory, judicial or other governmental decision, order,
determination or action, or any change in Applicable Law, materially affects any
material provision of this Agreement, the rights or obligations of a Party
hereunder, or the ability of a Party to perform any material provision of this
Agreement, the Parties shall promptly renegotiate in good faith and amend in
writing this Agreement in order to make such mutually acceptable revisions to
this Agreement as may be required in order to conform the Agreement to
Applicable Law.

47 Notwithstanding anything in this Agreement to the contrary, if, as a result of any
legislative, judicial, regulatory or other governmental decision, order,
determination or action, or any change in Applicable Law, Verizon is not required
by Applicable Law to provide any Service, payment or benefit, otherwise required
to be provided to Talk Unlimited hereunder, then Verizon may discontinue the
provision of any such Service, payment or benefit, and Talk Unlimited shall
reimburse Verizon for any payment previously made by Verizon to Talk Unlimited
that was not required by Applicable Law. Verizon will provide thirty (30) days
prior written notice to Talk Unlimited of any such discontinuance of a Service,
unless a different notice period or different conditions are specified in this
Agreement (including, but not limited to, in an applicable Tariff) or Applicable Law
for termination of such Service in which event such specified period and/or
conditions shall apply.

5. Assignment

Neither Party may assign this Agreement or any right or interest under this Agreement,
nor delegate any obligation under this Agreement, without the prior written consent of the
other Party, which consent shall not be unreasonably withheld, conditioned or delayed.
Any attempted assignment or delegation in violation of this Section 5 shall be void and
ineffective and constitute default of this Agreement.

6. Assurance of Payment

6.1 Upon request by Verizon, Talk Unlimited shall provide to Verizon adequate
assurance of payment of amounts due (or to become due) to Verizon hereunder.

6.2 Assurance of payment of charges may be requested by Verizon if Talk Unlimited
(a) in Verizon’s reasonable judgment, at the Effective Date or at any time
thereafter, does not have established credit with Verizon, (b) in Verizon's
reasonable judgment, at the Effective Date or at any time thereafter, is unable to
demonstrate that it is creditworthy, (c) fails to timely pay a bill rendered to Talk
Unlimited by Verizon, or (d) admits its inability to pay its debts as such debts
become due, has commenced a voluntary case (or has had a case commenced
against it) under the U.S. Bankruptcy Code or any other law relating to
bankruptcy, insolvency, reorganization, winding-up, composition or adjustment of
debts or the like, has made an assignment for the benefit of creditors or is
subject to a receivership or similar proceeding.
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6.3

6.4

6.5

6.6

6.7

6.8

6.9

7. Audits
7.1

7.2

Unless otherwise agreed by the Parties, the assurance of payment shall, at
Verizon's option, consist of (a) a cash security deposit in U.S. dollars held by
Verizon or (b) an unconditional, irrevocable standby letter of credit naming
Verizon as the beneficiary thereof and otherwise in form and substance
satisfactory to Verizon from a financial institution acceptable to Verizon. The
cash security deposit or letter of credit shall be in an amount equal to two (2)
months anticipated charges (including, but not limited to, both recurring and non-
recurring charges), as reasonably determined by Verizon, for the Services to be
provided by Verizon to Talk Unlimited in connection with this Agreement.

To the extent that Verizon elects to require a cash deposit, the Parties intend that
the provision of such deposit shall constitute the grant of a security interest in the
deposit pursuant to Article 9 of the Uniform Commercial Code as in effect in any
relevant jurisdiction.

if payment of interest on a cash deposit is required by an applicable Verizon
Tariff or by Applicable Law, interest will be paid on any such cash deposit held by
Verizon at the higher of the interest rate stated in such Tariff or the interest rate
required by Applicable Law.

Verizon may (but is not obligated to) draw on the letter of credit or cash deposit,
as applicable, upon notice to Talk Unlimited in respect of any amounts to be paid
by Talk Unlimited hereunder that are not paid within thirty (30) days of the date
that payment of such amounts is required by this Agreement.

If Verizon draws on the letter of credit or cash deposit, upon request by Verizon,
Talk Unlimited shall provide a replacement or supplemental letter of credit or
cash deposit conforming to the requirements of Section 6.2.

Notwithstanding anything else set forth in this Agreement, if Verizon makes a
request for assurance of payment in accordance with the terms of this Section,
then Verizon shall have no obligation thereafter to perform under this Agreement
untit such time as Talk Unlimited has provided Verizon with such assurance of
payment.

The fact that a deposit or a letter of credit is requested by Verizon hereunder
shall in no way relieve Talk Unlimited from compliance with the requirements of
this Agreement (including, but not limited to, any applicable Taritfs) as to
advance payments and payment for Services, nor constitute a waiver or
modification of the terms herein pertaining to the discontinuance of Services for
nonpayment of any amounts payment of which is required by this Agreement.

Except as may be otherwise specifically provided in this Agreement, either Party
(“Auditing Party”) may audit the other Party’s (“Audited Party”) books, records,
documents, facilities and systems for the purpose of evaluating the accuracy of
the Audited Party's bills. Such audits may be performed once in each Calendar
Year; provided, however, that audits may be conducted more frequently (but no
more frequently than once in each Calendar Quarter) if the immediately
preceding audit found previously uncorrected net inaccuracies in billing in favor
of the Audited Party having an aggregate value of at least $1,000,000.

The audit shall be performed by independent certified public accountants
selected and paid by the Auditing Party. The accountants shall be reasonably
acceptable to the Audited Party. Prior to commencing the audit, the accountants
shall execute an agreement with the Audited Party in a form reasonably
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acceptable to the Audited Party that protects the confidentiality of the information
disclosed by the Audited Party to the accountants. The audit shall take place at
a time and place agreed upon by the Parties; provided, that the Auditing Party
may require that the audit commence no later than sixty (60) days after the
Auditing Party has given notice of the audit to the Audited Party.

7.3 Each Party shall cooperate fully in any such audit, providing reasonable access
to any and all employees, books, records, documents, facilities and systems,
reasonably necessary to assess the accuracy of the Audited Party's bills.

7.4 Audits shall be performed at the Auditing Party's expense, provided that there
shall be no charge for reasonable access to the Audited Party’s employees,
books, records, documents, facilities and systems necessary to assess the
accuracy of the Audited Party’s bills.

8. Authorization

8.1 Verizon represents and warrants that it is a corporation duly organized, validly
existing and in good standing under the iaws of the State of Florida and has full
power and authority to execute and deliver this Agreement and to perform its
obligations under this Agreement.

8.2 Talk Unlimited represents and warrants that it is a corporation duly organized,
validly existing and in good standing under the laws of the State of Delaware,
and has full power and authority to execute and deliver this Agreement and to
perform its obligations under this Agreement.

8.3 Talk Unlimited Certification.

Notwithstanding any other provision of this Agreement, Verizon shall have no
obligation to perform under this Agreement until such time as Talk Unlimited has
obtained such FCC and Commission authorization as may be required by
Applicable Law for conducting business in Florida. Talk Unlimited shall not place
any orders under this Agreement until it has obtained such authorization. Talk
Unlimited shall provide proof of such authorization to Verizon upon request.

9. Billing and Payment; Disputed Amounts

9.1 Except as otherwise provided in this Agreement, each Party shall submit to the
other Party on a monthly basis in an itemized form, statement(s) of charges
incurred by the other Party under this Agreement.

9.2 Except as otherwise provided in this Agreement, payment of amounts billed for
Services provided under this Agreement, whether billed on a monthly basis or as
otherwise provided in this Agreement, shall be due, in immediately available U.S.
funds, on the later of the following dates (the “Due Date”): (a) the due date
specified on the billing Party’s statement; or (b) twenty (20) days after the date
the statement is received by the billed Party. Payments shali be transmitted by
electronic funds transfer.

9.3 If any portion of an amount billed by a Party under this Agreement is subject to a
good faith dispute between the Parties, the billed Party shall give notice to the
billing Party of the amounts it disputes (“Disputed Amounts”) and include in such
notice the specific details and reasons for disputing each item. A Party may also
dispute prospectively with a single notice a class of charges that it disputes.
Notice of a dispute may be given by a Party at any time, either before or after an
amount is paid, and a Party's payment of an amount shall not constitute a waiver
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9.4

9.5

of such Party's right to subsequently dispute its obligation to pay such amount or
to seek a refund of any amount paid. The billed Party shall pay by the Due Date
all undisputed amounts. Billing disputes shall be subject to the terms of Section
14, Dispute Resolution.

Charges due to the billing Party that are not paid by the Due Date, shall be
subject to a late payment charge. The late payment charge shall be in an
amount specified by the billing Party which shall not exceed a rate of one-and-
one-half percent (1.5%) of the overdue amount (including any unpaid previously
billed late payment charges) per month.

Although it is the intent of both Parties to submit timely statements of charges,
failure by either Party to present statements to the other Party in a timely manner
shall not constitute a breach or default, or a waiver of the right to payment of the
incurred charges, by the billing Party under this Agreement, and, except for
assertion of a provision of Applicable Law that limits the period in which a suit or
other proceeding can be brought before a court or other governmental entity of
appropriate jurisdiction to collect amounts due, the billed Party shall not be
entitled to dispute the billing Party’s statement(s) based on the billing Party's
failure to submit them in a timely fashion.

10. Confidentiality

10.1

10.2

As used in this Section 10, “Confidential Information” means the following
information that is disclosed by one Party (“Disclosing Party”) to the other Party
(“Receiving Party”) in connection with, or anticipation of, this Agreement:

10.1.1 Books, records, documents and other information disclosed in an audit
pursuant to Section 7;

10.1.2 Any forecasting information provided pursuant to this Agreement;

10.1.3 Customer Information (except to the extent that (a) the Customer
information is published in a directory, {b) the Customer information is
disclosed through or in the course of furnishing a Telecommunications
Service, such as a Directory Assistance Service, Operator Service,
Caller ID or similar service, or LIDB service, or (c) the Customer to
whom the Customer Information is related has authorized the
Receiving Party to use and/or disclose the Customer Information),

10.1.4 information related to specific facilities or equipment (including, but not
limited to, cable and pair information);

10.1.5 any information that is in written, graphic, electromagnetic, or other
tangible form, and marked at the time of disclosure as “Confidential” or
“Proprietary;” and

10.1.6 any information that is communicated orally or visually and declared to
the Receiving Party at the time of disclosure, and by written notice with
a statement of the information given to the Receiving Party within ten
(10) days after disclosure, to be “Confidential or “Proprietary”.

Notwithstanding any other provision of this Agreement, a Party shall have the
right to refuse to accept receipt of information which the other Party has identified
as Confidential Information pursuant to Sections 10.1.5 or 10.1.6.

Except as otherwise provided in this Agreement, the Receiving Party shall:
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10.2.1 use the Confidential Information received from the Disclosing Party only
in performance of this Agreement; and

10.2.2 using the same degree of care that it uses with similar confidential
information of its own (but in no case a degree of care that is less than
commercially reasonable), hold Confidential Information received from
the Disclosing Party in confidence and restrict disclosure of the
Confidential Information solely to those of the Receiving Party's
Affiliates and the directors, officers, empioyees, Agents and
contractors of the Receiving Party and the Receiving Party’s Affiliates,
that have a need to receive such Confidential Information in order to
perform the Receiving Party’s obligations under this Agreement. The
Receiving Party’s Affiliates and the directors, officers, employees,
Agents and contractors of the Receiving Party and the Receiving
Party's Affiliates, shall be required by the Receiving Party to comply
with the provisions of this Section 10 in the same manner as the
Receiving Party. The Receiving Party shall be liable for any failure of
the Receiving Party’s Affiliates or the directors, officers, employees,
Agents or contractors of the Receiving Party or the Receiving Party's
Affiliates, to comply with the provisions of this Section 10.

10.3  The Receiving Party shall return or destroy all Confidential Information received
from the Disclosing Party, including any copies made by the Receiving Party,
within thirty (30) days after a written request by the Disclosing Party is delivered
to the Receiving Party, except for (a) Confidential Information that the Receiving
Party reasonably requires to perform its obligations under this Agreement, and
(b) one copy for archival purposes only.

10.4  Unless otherwise agreed, the obligations of Sections 10.2 and 10.3 do not apply
to information that:

10.4.1 was, at the time of receipt, already in the possession of or known to the
Receiving Party free of any obligation of confidentiality and restriction
on use;

10.4.2 is or becomes publicly available or known through no wrongfui act of the
Receiving Party, the Receiving Party's Affiliates, or the directors,
officers, employees, Agents or centractors of the Receiving Party or
the Receiving Party's Affiliates,

10.4.3 is rightfully received from a third person having no direct or indirect
obligation of confidentiality or restriction on use to the Disclosing Party
with respect to such information;

10.4.4 is independently developed by the Receiving Party;

10.4.5 is approved for disclosure or use by written authorization of the
Disclosing Party (including, but not limited to, in this Agreement),; or

10.4.6 is required to be disclosed by the Receiving Party pursuant to Applicable
Law, provided that the Receiving Party shall have made commercially
reasonable efforts to give adequate notice of the requirement to the
Disclosing Party in order to enable the Disclosing Party to seek
protective arrangements.

10.5  Notwithstanding the provisions of Sections 10.1 through 10.4, the Receiving
Party may use and disclose Confidential Information received from the Disclosing
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1.

12.

13.

Party to the extent necessary to enforce the Receiving Party’s rights under this
Agreement or Applicable Law. In making any such disclosure, the Receiving
Party shall make reasonable efforts to preserve the confidentiality and restrict the
use of the Confidential Information while it is in the possession of any person to
whom it is disclosed, including, but not limited to, by requesting any
governmental entity to whom the Confidential information is disclosed to treat it
as confidential and restrict its use to purposes related to the proceeding pending
before it.

10.6  The Disclosing Party shali retain all of the Disclosing Party’s right, title and
interest in any Confidential Information disclosed by the Disclosing Party to the
Receiving Party. Except as otherwise expressly provided in this Agreement, no
license is granted by this Agreement with respect to any Confidential Information
{(including, but not limited to, under any patent, trademark or copyright), nor is
any such license to be implied solely by virtue of the disclosure of Confidential
Information.

10.7  The provisions of this Section 10 shall be in addition to and not in derogation of
any provisions of Applicable Law, inciuding, but not limited to, 47 U.S.C. § 222,
and are not intended to constitute a waiver by a Party of any right with regard to
the use, or protection of the confidentiality of, CPNI provided by Applicable Law.

10.8  Each Party’s obligations under this Section 10 shall survive expiration,
cancellation or termination of this Agreement.

Counterparts

This Agreement may be executed in two or more counterparts, each of which shall be
deemed an original and alt of which together shall constitute one and the same
instrument.

Default

If either Party ("Defaulting Party”) fails to make a payment required by this Agreement
(including, but not limited to, any payment required by Section 9.3 of undisputed amounts
to the billing Party) or materially breaches any other material provision of this Agreement,
and such failure or breach continues for thirty (30) days after written notice thereof from
the other Party, the other Party may, by written notice to the Defaulting Party, (a)
suspend the provision of any or all Services hereunder, or (b) cancel this Agreement and
terminate the provision of all Services hereunder.

Discontinuance of Service by Talk Unlimited

13.1  H Talk Unlimited proposes to discontinue, or actually discontinues, its provision of
service to all or substantially all of its Customers, whether voluntarily, as a result
of bankruptcy, or for any other reason, Talk Unlimited shall send written notice of
such discontinuance to Verizon, the Commission, and each of Talk Unlimited’s
Customers. Talk Unlimited shall provide such notice such number of days in
advance of discontinuance of its service as shall be required by Applicable Law.
Unless the period for advance notice of discontinuance of service required by
Applicable Law is more than thirty (30) days, to the extent commercially feasible,
Talk Unlimited shall send such notice at least thirty (30) days prior to its
discontinuance of service.

13.2  Such notice must advise each Talk Uniimited Customer that unless action is
taken by the Talk Unlimited Customer to switch to a different carrier prior to Talk
Unlimited's proposed discontinuance of service, the Talk Unlimited Customer will
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13.3

13.4

be without the service provided by Talk Unlimited to the Talk Unlimited
Customer.

Should a Talk Unlimited Customer subsequently become a Verizon Customer,
Talk Unlimited shall provide Verizon with all information necessary for Verizon to
establish service for the Talk Unlimited Customer, including, but not fimited to,
the Talk Unlimited Customer’s billed name, listed name, service address, and
billing address, and the services being provided to the Talk Unlimited Customer.

Nothing in this Section 13 shall limit Verizon'’s right to cancel or terminate this
Agreement or suspend provision of Services under this Agreement.

14. Dispute Resolution

14.1

14.2

Except as otherwise provided in this Agreement, any dispute between the Parties
regarding the interpretation or enforcement of this Agreement or any of its terms
shall be addressed by good faith negotiation between the Parties. To initiate
such negotiation, a Party must provide to the other Party written notice of the
dispute that includes both a detailed description of the dispute or alleged
nonperfermance and the name of an individual who will serve as the initiating
Party's representative in the negotiation. The other Party shali have ten
Business Days to designate its own representative in the negotiation. The
Parties’ representatives shall meet at least once within 45 days after the date of
the initiating Party’'s written notice in an attempt to reach a good faith resolution
of the dispute. Upon agreement, the Parties’ representatives may utilize other
alternative dispute resolution procedures such as private mediation to assist in
the negotiations.

if the Parties have been unable to resolve the dispute within 45 days of the date
of the initiating Party's written notice, either Party may pursue any remedies
available to it under this Agreement, at law, in equity, or otherwise, including, but
not limited to, instituting an appropriate proceeding before the Commission, the
FCC, or a court of competent jurisdiction.

15. Force Majeure

1561

15.2

Neither Party shall be responsible for any delay or failure in performance which
results from causes beyond its reasonable control (“Force Majeure Events”),
whether or not foreseeable by such Party. Such Force Majeure Events include,
but are not limited to, adverse weather conditions, flood, fire, explosion,
earthquake, volcanic action, power failure, embargo, boycott, war, revolution, civil
commotion, act of public enemies, labor unrest (including, but not limited to,
strikes, work stoppages, slowdowns, picketing or boycotts), inability to obtain
equipment, parts, software or repairs thereof, acts or omissions cf the other
Party, and acts of God.

If a Force Majeure Event occurs, the non-performing Party shall give prompt
notification of its inability to perform to the other Party. During the period that the
non-performing Party is unable to perform, the other Party shall aiso be excused
from performance of its obligations to the extent such obligations are reciprocal
to, or depend upon, the performance of the non-performing Party that has been
prevented by the Force Majeure Event. The non-performing Party shall use
commercially reasonable efforts to avoid or remove the cause(s) of its non-
performance and both Parties shall proceed to perform once the cause(s) are
removed or cease.

Talk Unlimited FL Comp v2.3.doc 9

15



16.

17.

18.

19.

20.

16.3  Notwithstanding the provisions of Sections 15.1 and 15.2, in no case shall a
Force Majeure Event excuse either Party from an obligation to pay money as
required by this Agreement.

15.4  Nothing in this Agreement shall require the non-performing Party to settle any
labor dispute except as the non-performing Party, in its sole discretion,
determines appropriate.

Forecasts

In addition to any other forecasts required by this Agreement, upon request by Verizon,
Talk Unlimited shall provide to Verizon forecasts regarding the Services that Talk
Unlimited expects to purchase from Verizon, including, but not limited to, forecasts
regarding the types and volumes of Services that Talk Unlimited expects to purchase and
the locations where such Services will be purchased.

Fraud

Talk Unlimited assumes responsibility for all fraud associated with its Customers and
accounts. Verizon shall bear no responsibility for, and shall have no obligation to
investigate or make adjustments to Talk Unlimited's account in cases of, fraud by Talk
Unlimited's Customers or other third parties.

Good Faith Performance

The Parties shall act in good faith in their performance of this Agreement. Except as
otherwise expressly stated in this Agreement (including, but not limited to, where
consent, approval, agreement or a similar action is stated to be within a Party’s sole
discretion), where consent, approval, mutual agreement or a similar action is required by
any provision of this Agreement, such action shall not be unreasonably withheid,
conditioned or delayed.

Headings

The headings used in the Principal Document are inserted for convenience of reference
only and are not intended to be a part of or to affect the meaning ot the Principal
Document.

Indemnification

20.1  Each Pary (“Indemnifying Party”) shall indemnify, defend and hold harmless the
other Party (“Indemnified Party”), the Indemnified Party’s Affiliates, and the
directors, officers and employees of the Indemnified Party and the Indemnified
Party's Affiliates, from and against any and ali Claims that arise out of bodily
injury to or death of any person, or damage to, or destruction or loss of, tangible
real and/or personal property of any person, to the extent such injury, death,
damage, destruction or loss, was proximately caused by the grossly negligent or
intentionally wrongful acts or omissions of the Indemnifying Party, the
Indemnifying Party’s Affiliates, or the directors, officers, employees, Agents or
contractors (excluding the indemnified Party) of the Indemnifying Party or the
indemnifying Party's Affiliates, in connection with this Agreement.

20.2 Indemnification Process.

20.2.1 As used in this Section 20, “Indemnified Person” means a person whom
an Indemnifying Party is obligated to indemnify, defend and/or hold
harmless under Section 20.1.
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20.2.2 An Indemnifying Party's obligations under Section 20.1 shalt be
conditioned upon the following:

20.2.3 The Indemnified Person: (a) shall give the indemnifying Party notice of
the Claim promptly after becoming aware thereof (including a
statement of facts known to the Indemnified Person related to the
Claim and an estimate of the amount thereof); (b) prior to taking any
material action with respect to a Third Party Claim, shall consult with
the Indemnifying Party as to the procedure to be followed in defending,
settling, or compromising the Claim; (c) shall not consent to any
settlement or compromise of a Third Party Claim without the written
consent of the Indemnifying Party; (d) shall permit the Indemnifying
Party to assume the defense of a Third Party Claim (including, except
as provided below, the compromise or settlement thereof) at the
Indemnitying Party’s own cost and expense, provided, however, that
the Indemnified Person shall have the right to approve the
Indemnifying Party's choice of legal counsel.

20.2.4 If the Indemnified Person fails to comply with Section 20.2.3 with respect
to a Claim, to the extent such failure shall have a material adverse
effect upon the Indemnifying Party, the Indemnifying Party shall be
relieved of its obligation to indemnify, defend and hold harmless the
Indemnified Person with respect to such Claim under this Agreement.

20.2.5 Subject to 20.2.6 and 20.2.7, below, the Indemnifying Party shall have
the authority to defend and settle any Third Party Claim.

20.2.6 With respect to any Third Party Claim, the Indemnified Person shail be
entitled to participate with the Indemnifying Party in the defense of the
Claim if the Claim requests equitable relief or other relief that could
affect the rights of the indemnified Person. In so participating, the
Indemnified Person shall be entitled to employ separate counsel for the
defense at the Indemnified Person’s expense. The Indemnified Person
shall also be entitled to participate, at its own expense, in the defense
of any Claim, as to any portion of the Claim as to which it is not entitled
to be indemnified, defended and heid harmless by the indemnifying
Party.

20.2.7 In no event shall the indemnifying Party settle a Third Party Claim or
consent to any judgment with regard to a Third Party Claim without the
prior written consent of the Indemnified Party, which shall not be
unreasonably withheld, conditioned or delayed. In the event the
settlement or judgment requires a contribution from or affects the rights
of an Indemnified Person, the Indemnified Person shall have the right
to refuse such settlement or judgment with respect to itself and, at its
own cost and expense, take over the defense against the Third Party
Claim, provided that in such event the indemnifying Party shall not be
responsible for, nor shall it be obligated to indemnify or hold harmless
the Indemnified Person against, the Third Party Claim for any amount
in excess of such refused settlement or judgment.

20.2.8 The Indemnified Person shall, in all cases, assert any and all provisions
in applicable Tariffs and Customer contracts that limit liability to third
persons as a bar to, or limitation on, any recovery by a third-person
claimant.
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21.

20.3

20.4

20.2.9 The Indemnifying Party and the indemnified Person shall offer each
other all reasonable cooperation and assistance in the defense of any
Third Party Claim.

Each Party agrees that it will not implead or bring any action against the other
Party, the other Party's Affiliates, or any of the directors, officers or employees of
the other Party or the other Party's Affiliates, based on any claim by any person
for personal injury or death that occurs in the course or scope of employment of
such person by the other Party or the other Party’s Affiliate and that arises out of
performance of this Agreement.

Each Party’s obligations under this Section 20 shall survive expiration,
canceliation or termination of this Agreement.

Insurance

211

21.2

21.3

Talk Unlimited shall maintain during the term of this Agreement and for a period
of two years thereafter all insurance and/or bonds required to satisfy its
obligations under this Agreement (including, but not limited to, its obligations set
forth in Section 20 hereof) and all insurance and/or bonds required by Applicable
Law. The insurance and/or bonds shall be obtained from an insurer having an
A.M. Best insurance rating of at least A-, financial size category VIl or greater. At
a minimum and without limiting the foregoing undertaking, Talk Unlimited shall
maintain the following insurance:

21.1.1 Commercial General Liability Insurance, on an occurrence basis,
including but not limited to, premises-operations, broad form property
damage, products/completed operations, contractual liability,
independent contractors, and personal injury, with fimits of at least
$2,000,000 combined single limit for each occurrence.

21.1.2 Commercial Motor Vehicle Liability Insurance covering all owned, hired
and non-owned vehicles, with limits of at least $2,000,000 combined
single limit for each occurrence.

21.1.3 Excess Liability Insurance, in the umbrella form, with limits of at least
$10,000,000 combined single limit for each occurrence.

21.1.4 Worker's Compensation Insurance as required by Applicable Law and
Employer’s Liability Insurance with limits of not less than $2,000,000
per occurrence.

21.1.5 All risk property insurance on a full replacement cost basis for all of Talk
Unlimited's real and personal property located at any Collocation site
or otherwise located on or in any Verizon premises (whether owned,
leased or otherwise occupied by Verizon), facility, equipment or right-
of-way.

Any deductibles, seif-insured retentions or loss limits (*Retentions”) for the
foregoing insurance must be disclosed on the certificates of insurance to be
provided to Verizon pursuant to Sections 21.4 and 21.5, and Verizon reserves
the right to reject any such Retentions in its reasonable discretion. All Retentions
shall be the responsibility of Talk Unlimited.

Talk Unlimited shall name Verizon and Verizon's Affiliates as additional insureds
on the foregoing liability insurance.
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21.4

21.5

21.6

21.7

Talk Unlimited shall, within two (2) weeks of the Effective Date hereof at the time
of each renewal of, or material change in, Talk Unlimited 's insurance policies,
and at such other times as Verizon may reasonably specity, furnish certificates or
other proof of the foregoing insurance reasonably acceptable to Verizon. The
certificates or other proof of the foregoing insurance shall be sent to: Director -
Cantract Performance & Administration, Verizon Wholesale Markets, 600 Hidden
Ridge, HQEWMNOTICES, Irving. TX 75038.

Talk Unlimited shall require its contractors, if any, that may enter upon the
premises or access the facilities or equipment of Verizon or Verizon's affiliates to
maintain insurance in accordance with Sections 21.1 through 21.3 and, if
requested, to furnish Verizon certificates or other adequate proof of such
insurance acceptable to Verizon in accordance with Section 21.4

1f Talk Unlimited or Talk Unlimited’s contractors fail to maintain insurance as
required in Sections 21.1 through 21.5, above, Verizon may (but shall not be
obligated to) purchase such insurance and Talk Unlimited shall reimburse
Verizon for the cost of the insurance.

Certificates furnished by Talk Unlimited or Talk Unlimited's contractors shall
contain a clause stating: “Verizon Florida Inc., f/k/a GTE Florida Incorporated
shall be notified in writing at least thirty (30) days prior to cancellation. of, or any
material change in, the insurance.”

22, Inteliectual Property

22.1

22.2

22.3

Except as expressly stated in this Agreement, this Agreement shall not be
construed as granting a license with respect to any patent, copyright, trade
name, trademark, service mark, trade secret or any other intellectual property,
now or hereafter owned, controlied or licensable by either Party. Except as
expressly stated in this Agreement, neither Party may use any patent,
copyrightable materials, trademark, trade name, trade secret or other intellectual
property right, of the other Party except in accordance with the terms of a
separate license agreement between the Parties granting such rights.

Except as stated in Section 22.4, neither Party shall have any obligation to
defend, indemnify or hold harmless, or acquire any license or right for the benefit
of, or owe any other obligation or have any liability 1o, the other Party or its
Affiliates or Customers based on or arising from any Third Party Claim alleging or
asserting that the provision or use of any service, facility, arrangement, or
software by either Party under this Agreement, or the performance of any service
or method, either alone or in combination with the other Party, constitutes direct,
vicarious or contributory infringement or inducement to infringe, or misuse or
misappropriation of any patent, copyright, trademark, trade secret, or any other
proprietary or intellectual property right of any Party or third person. Each Party,
however, shall offer to the other reasonable cooperation and assistance in the
defense of any such claim.

NOTWITHSTANDING ANY OTHER PROVISION OF THIS AGREEMENT, THE
PARTIES AGREE THAT NEITHER PARTY HAS MADE, AND THAT THERE
DOES NOT EXIST, ANY WARRANTY, EXPRESS OR IMPLIED, THAT THE
USE BY EACH PARTY OF THE OTHER'S SERVICES PROVIDED UNDER
THIS AGREEMENT SHALL NOT GIVE RISE TO A CLAIM OF INFRINGEMENT,
MISUSE, OR MISAPPROPRIATION OF ANY INTELLECTUAL PROPERTY
RIGHT.

Talk Unlimited FL Comp v2.3.doc 13

13



23.

24,

25.

224

Talk Unlimited agrees that the Services provided by Verizon hereunder shall be
subject to the terms, conditions and restrictions contained in any applicable
agreements (including, but not limited to software or other intellectual property
license agreements) between Verizon and Verizon’s vendors. Verizon agrees to
advise Talk Unlimited, directly or through a third party, of any such terms,
conditions or restrictions that may limit any Talk Unlimited use of a Service
provided by Verizon that is otherwise permitted by this Agreement. At Talk
Unlimited’s written request, to the extent required by Applicable Law, Verizon will
use Verizon's best efforts, as commercially practicable, to obtain intellectual
property rights from Verizon’s vendor to allow Talk Unlimited to use the Service
in the same manner as Verizon that are coextensive with Verizon's intellectual
property rights, on terms and conditions that are equal in quality to the terms and
conditions under which Verizon has obtained Verizon's intellectual property
rights. Talk Unlimited shall reimburse Verizon for the cost of obtaining such
rights.

Joint Work Product

The Principal Document is the joint work product of the Parties, has been negotiated by
the Parties, and shall be fairly interpreted in accordance with its terms. In the event of
any ambiguities, no inferences shall be drawn against either Party.

Law Enforcement

241

24.2

24.3

Each Party may cooperate with law enforcement authorities and national security
authorities to the full extent required or permitted by Applicable Law in matters
related to Services provided by it under this Agreement, including, but not limited
to, the production of records, the establishment of new lines or the installation of
new services on an existing hine in order to support law enforcement and/or
national security operations, and, the installation of wiretaps, trap-and-trace
facilities and equipment, and dialed number recording facilities and equipment.

A Party shall not have the obligation to inform the other Party or the Customers
of the other Party of actions taken in cooperating with law enforcement or
national security authorities, except to the extent required by Applicable Law.

Where a law enforcement or national security request relates to the
establishment of lines (including, but not limited to, lines established to support
interception of communications on other lines), or the installation of other
services, facilities or arrangements, a Party may act to prevent the other Party
from obtaining access to information concerning such lines, services, facilities
and arrangements, through operations support system interfaces.

Liability

251

252

As used in this Section 25, “Service Failure” means a failure to comply with a
direction to install, restore or terminate Services under this Agreement, a failure
to provide Services under this Agreement, and failures, mistakes, omissions,
interruptions, delays, errors, defects or the like, occurring in the course of the
provision of any Services under this Agreement.

Except as otherwise stated in Section 25.5, the liability, if any, of a Party, a
Party's Affiliates, and the directors, officers and employees of a Party and a
Party’s Affiliates, to the other Party, the other Party’s Customers, and to any
other person, for Claims arising out of a Service Failure shall not exceed an
amount equal to the pro rata applicable monthly charge for the Services that are

subject to the Service Failure for the period in which such Service Failure occurs.
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26.

253

254

25.5

25.6

25.7

Except as otherwise stated in Section 25.5, a Party, a Party’s Affiliates, and the
directors, officers and employees of a Party and a Party’'s Affiliates, shall not be
liable to the cther Party, the other Party’'s Customers, or to any other person, in
connection with this Agreement (including, but not limited to, in connection with a
Service Failure or any breach, delay or failure in performance, of this Agreement)
for special, indirect, incidental, consequential, reliance, exemplary, punitive, or
like damages, including, but not limited to, damages for lost revenues, profits or
savings, or other commercia! or economic loss, even if the person whose liability
is excluded by this Section has been advised of the possibility of such damages.

The limitations and exclusions of liability stated in Sections 25.1 through 25.3
shall apply regardless of the form of a ctaim or action, whether statutory, in
contract, warranty, strict liability, tort {(including, but not limited to, negligence of a
Party), or otherwise.

Nothing contained in Sections 25.1 through 25.4 shali exclude or limit liability:
25.5.1 under Sections 20, Indemnification, or 41, Taxes.

25.5.2 for any obligation to indemnify, defend and/or hold harmless that a Party
may have under this Agreement.

25.5.3 for damages arising out of or resulting from bodily injury to or death of
any persen, or damage to, or destruction or loss of, tangible real and/or
personal property of any person, or Toxic or Hazardous Substances, {0
the extent such damages are otherwise recoverable under Applicable
Law;

25.5.4 for a claim for infringement of any patent, copyright, trade name, trade
mark, service mark, or other intellectual property interest;

25.5.5 under Section 258 of the Act or any order of FCC or the Commission
implementing Section 258; or

25.5.6 under the financial incentive or remedy provisions of any service quality
plan required by the FCC or the Commission.

In the event that the liability of a Party, a Party’s Affiliate, or a director, officer or
employee of a Party or a Party’s Affiliate, is limited and/or excluded under both
this Section 25 and a provision of an applicable Tariff, the fliability of the Party or
other person shall be limited to the smaller of the amounts for which such Party
or other person would be liable under this Section or the Tariff provision.

Each Party shall, in its tariffs and other contracts with its Customers, provide that
in no case shall the other Party, the other Party’s Affiliates, or the directors,
officers or employees of the other Party or the other Party’s Affiliates, be liable to
such Customers or other third-persons for any special, indirect, incidental,
consequential, reliance, exemplary, punitive or other damages, arising out of a
Service Failure.

Network Management

26.1

Cooperati<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>