
MCWHIRTER REEVES 
ATI'ORNEYS AT LAW 

VIA HAND DELIVERY 

Blanca S. Bayo, Director 
Division of Records and Reporting 
Betty Easley Conference Center 
4075 Esplanade Way 
Tallahassee, Florida 32399-0870 

Re: Docket No.: 960786A-TL 

Dear Ms. Bayo: 

On behalf of the Florida Competitive Carriers Association (FCCA), enclosed for filing 
and distribution are the original and 15 copies of the following: 

b FCCA's Motion to Strike BellSouth's Unauthorized Supplemental 
Affidavits. 

Please acknowledge receipt of the above on the extra copy of each and return the 
stamped copies to me. Thank you for your assistance. 
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Sincerely, 
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Vicki Gordon Kaufman 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

Docket No. 960786A-TL 
Filed: July 0 1, 2002 

In re: Consideration of 
Bells outh Telecommunications, 
Inc. ’ s entry into interLATA 
services pursuant to Section 271 
of the Federal 
Telecommunications Act of 1996. 

/ 

FCCA’S MOTION TO STRIKE BELLSQUTH’S 
UNAUTHORIZED SUPPLEMENTAL AFFIDAVITS 

The Florida Competitive Carriers Association (FCCA), pursuant to Rule 28- 106.204, Florida 

Administrative Code, files ths Motion to Strike BellSouth Telecommunication, Inc. ’ s (BellSouth) 

Supplemental Midavits of Elizabeth A. Stockdale and W. Keith Milner. 

1. On June 17, 2002, BellSouth filed the Supplemental Midavits of Elizabeth A. 

Stockdale and W. Keith Milner. The supplemental affidavits are untimely and prejudicial to other 

parties. FCCA asks the Commission to strike them from the record. 

The Affidavits Are Untimely 

2. The deadline to file testimony in this docket has long since passed. The appropriate 

time to provide evidence for inclusion into the record has come and gone. The hearing in this case 

took place over 8 months ago, in mid-October, 200 I. The parties submitted their briefs on the issues 

on November 6, 2001. Supplementation of the record at this late point in time is contrary to the 

interests of justice and fair play. 

The Affidavits Are Prejudicial and Violate Due Process 

3. Admission of the affidavits into the record would prejudice the parties to the case. 

The system of prefiling testimony and allowing for cross-examination at the hearing affords all parties 
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the opportunity to present their case, and affords opposing parties the opportunity to impeachwitness 

testimony. The Legislature secured this right for all parties to hearings involving disputed issues of 

material fact by enacting 5 120.57(b), Florida Statutes, which states: 

All parties shall have an opportunity to respond, to present evidence and argument on 
all issues involved, [and] to conduct cross-examination and submit rebuttal 
evidence. . . . If the agency proposes to consider such material, then all parties shall 
be given an opportunity to cross-examine or challenge or rebut the material. 

BellSouth’s supplemental filing improperly seeks to short-circuit that system by submitting evidence 

into the record which parties wiIl have no opportunity to address through discovery, testimony, cross- 

examination or briefs. 

4. Ms. Stockdale’s affidavit supplements the affidavit of Victor Wakeling and addresses 

competitive market conditions in Florida. In ths  case, the FCCA sponsored the testimony of Joseph 

Gillan who offered rebuttal to the testimony of BellSouth witness Wakeling on the very same issues 

addressed in Ms. Stockdale’s supplemental affidavit. While the FCCA, and MI-, Gillan were provided 

the opportunity to challenge and rebut the testimony presented in Mr. Wakeling’s affidavit, no such 

opportunity is present with respect to Ms. Stockdale’s affidavit. Similarly, the FCCA and the other 

parties would be afforded no opportunity to address the information in the Supplemental Midavit 

of Mr. Milner, which addresses the 14 checklist items. By allowing the admission of the affidavits, 

the Commission would impermissibly allow BellSouth to “get the last word,” and would deny the 

parties the opportunity to address the issues raised therein. The prejudice to the FCCA and the other 

parties would be significant. 

5. More subtle is the prejudical effect on the Commission should these affidavits be 

admitted into the record. If admitted, the affidavits will provide the Commission with only a one- 
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sided view of the world - BellSouth’s view. Presented with only BellSouth’s view, the Commission 

loses the opportunity to make an informed decision based on information whch has been filly vetted 

through the exercise by all parties of their due process rights. Such participation was previously 

accomplished through the discovery, testimony, cross-examination, evidence and briefs of the parties 

presented in this docket. BellSouth should not be allowed to unilaterally circumvent that process. ’ 

6 .  A decision to allow BellSouth’s supplemental affidavits into the record in this case 

would be tantamount to a decision to reopen the record. Should the Cornmission allow BellSouth’s 

affidavits into the record, it must take steps to preserve the due process rights afforded to all parties 

to the case The parties must be provided with adequate time to conduct discovery, file rebuttal 

testimony, and address all issues raised in BellSouth’s supplemental affidavits. 

WHEREFORE, the FCCA moves the Commission to strike BellSouth’s supplemental 

affidavits of Elizabeth A. Stoclcdale and W. Keith Milner. In the alternative, if the Commission 

reopens the record and accepts the affidavits, it must afford the parties adequate opportunity, through 

discovery and testimony, to address the issues raised in the supplemental affidavits. 

Joseph A. McGlothlin 
Vicki Gordon Kaufman 
Timothy J. Perry 
McWhirter, Reeves, McGlothlin, Davidson, 
Decker, Kaufman, Arnold & Steen,. PA. 
117 South Gadsden Street 
Tallahassee, Florida 323 0 1 
Telephone: 850-222-2525 
Facsimile: 850-222-5626 

Attorneys for the Florida Competitive Carriers 
Association 
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CERTllFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Motion to Strike 
BellSouth's Unauthorized Supplemental Affidavits has been hrnisbed by (*) hand delivery or by 
U. SI Mail on this 1 st day of July, 2002 to the following: 

(*) Beth Keating 
Florida Public Service Co"ission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 323 99 

Nancy B. White 
c/o Nancy Sims 
Bells outh Telecommunications, Inc. 
150 South Monroe Street, Suite 400 
Tallahassee, FL 3 23 0 1 

James Falvey 
e. spire Communications 
13 1 National Business Parkway, Suite 100 
Annapolis Junction, MD 20701 

Michael Gross 
Florida Cable Telecommunications Assoc. 
246 E. 6th Avenue 
Tallahassee, Florida 3 23 03 

f i m  Caswell 
GTE 
Post Office Box 110 
FLTC0007 
Tampa, Florida 3 3 60 1 

Richard Melson 
Hopping Law Firm 
Post Office Box 4i26 
Tallahassee, Florida 3 23 14 

Donna McNulty 
WorldCom 
325 John Knox Road 
The Atrium, Suite 105 
Tallahassee, Florida 3 23 03 

Floyd SelfNorman Horton 
Messer Law Firm 
Post Office Box 1876 
Tallahassee, Florida 323 02 

Fete DunbarKaren Camechs 
Pennington Law Firm 
Post Office Box10095 
Tallahassee, Florida 323 0 1 

Susan S. Masterton 
Sprint 
Post Office Box 2214 
MC: FLTLHOO 107 
Tallahassee, Florida 323 16-22 14 

Ken Hoffman 
Rutledge Law Firm 
Post Office Box 55 1 
Tallahassee, Florida 3 23 02-05 5 1 

Andrew Isar 
ASCENT 
3220 Uddenberg Lane, Suite 4 
Gig Harbor, WA 98335 

Matthew Feil 
Florida Digital Network, Inc. 
390 North Orange Avenue, Suite 2000 
Orlando, Florida 3280 I 

Angela Green, General Counsel 
Florida Public Telecommunications Assoc 
125 S. Gadsden Street, Suite 200 
Tallahassee, Florida 32301-1525 
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Patrick Wiggins 
Katz, Kutter Law Firm 
106 East College Avenue, 12fh Floor 
Tallahassee, Florida 3 23 0 1 

S cheffel Wright 
Landers Law Firm 
Post Office Box 271 
Tallahassee, Florida 3 23 02 

Office of Public Counsel 
c/o The Florida Legislature 
11 I W. Madison Street, Suite 8 12 
Tallahassee, Florida 3 23 99- 1400 

Rodney L. Joyce 
Shook, Hardy & Bacon LLP 
600 14th Street, N.W., Suite 800 
Washington DC 20005-2004 

CWA (OrI) 
Kenneth Ruth 
2180 West State Road 434 
Longwood, FL 32779 

ITC* DeltaCom 
Nanette S. Edwards 
4092 South Memorial Parkway 
Huntsville, AL 3 5802-4343 

Network Access Solutions Corporation 
100 Carpenter Drive, Suite 206 
Sterling, VA 20164 

Swidler & Berlin 
Richard RindlerMchael Sloan 
3000 K. St. NW #300 
Washington, DC 20007-5 1 16 

Virginia Tate 
AT&T Communications, Inc. 
1200 Peachtree Street, NE, Room 8068 
Atlanta, GA 30309 

John D. McLaughlin, Jr. 
KMC Telecom, Inc. 
1755 North Brown Road 
Lawrenceville, GA 3 0043-8 1 19 

Andrew Klein 
Kelly Drye Law Firm 
1200 19fh Street, NW, #SO0 
Washington, DC 20036 

Brian Sulmonetti 
Six Concourse Parkway, Suite 3200 
Atlanta, GA 30328 

Henry Campen, Jr. 
Parker Law Firm 
P.O. Box 389 
Raleigh, NC 27602-03 89 

Suzanne F. Sumerlin 
13 1 I-B Paul Russell Road, Suite 201 
Tallahassee, FL 32301 
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