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Tallahassee, FL 32399-0800 

c c 
c 

w - 

Re: Docket No. 020413-SU - Initiation of Show Cause Proceedings against Aloha 
Utilities, Tnc. for failure to charge approved service availability charges in 
violation of Order PSC-01-0326-FOF-SU and Section 367.091, F.S. 

Dear Ms. Bayo: 

Attached please find the original and fifteen copies of Aloha's Objection to Petition to 
Intervene to be filed in the above-styled docket. Also attached is a copy to be stamped and returned 
to our office. 

Should you have questions or need any additional information, please contact me. 

Thank you for your assistance in this matter. 

Very truly yours, 

S u z a u  B rownl es s 
Attorney for Aloha Utilities, Inc. 

SB:smh 
Bayo-ltr(d) wpd 
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IN RE: Initiation of Show Cause 
Proceedings against Aloha Utilities, 

service availability charges in 
violation of Order No. PSC-01-0326- 
FOF-SU and Section 367.091, F . S .  

Inc. f o r  failure to charge approved DOCKET NO. 020413-SU 

/ 

OBJECTION TO PETITION TO INTERVENE 

Pursuant to Rule 28-106.204, F l a .  Adm. Code, Aloha Utilities, 

Inc. (Aloha), through its undersigned attorney, files this 

Objection to SRK Partnership Holdings, LLC and Ben ark Manmem 

Corporation's Petition to Intervene, and in support thereof s t a t e s  

as follows: 

P 

1. On July 2 4 ,  2002, SRK Partnership Holdings, LLC (SRK) and 

Benchmark Manmem Corporation (Benchmark), collectively referred to 

as the  Petitioners or Limited Partners' filed a Petition to 

Intervene in the above-styled docket. 

2. The Petitioners have alleged that their substantial 

interest in this proceeding is the "effective date of the tariff", 
1 

i 
? 
I 

i.e., the effective date of Aloha's wastewater service availability 

tariff. [L .P .  Petition a t  1, 101 The Petitioners' Statement of 

Disputed Issues of Material Fact and Ultimate Facts Alleged, 

however, go far beyond this issue and include: actual and 

constructive notice given to the Petitioners; refund of monies paid 

in excess of $177,265.44; the Ifwrongfult1 refusal. of Aloha to allow 

connection to its wastewater system; the date Petitioners requested 
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that t he  Limited Partners requested service.' [ L . P .  Petition at 8 -  

91 

3. The Petitioners correctly state the Aqrico2 criteria f o r  

intervention in administrative proceedings: that the intervenor 

will suffer injury in fact which is of sufficient immediacy to 

entitle him to a Sect ion  120.57 hearing and that the intervenor's 

substantial injury is of a type or nature which the proceeding is 

designed to pro tec t .  [L.P. Petition at 101 As a further 

refinement of the Aqrico t e s t ,  the injury suffered by the 

intervenor must be "beyond that which might be inflicted upon the 

general public" as also noted by the Petitioners. p.1 St. Joe 

Paper Co. v. Department of Community Affairs, 657 So.2d 27, 28 

(Fla. 1st DCA 1995) ; Grove Isle v. Bayskore Homeowners Association, 

418 So.2d 1046 (Fla. 1st DCA 1982), rev.dea., 430 So.2d 451 (Fla. 

1983). 

Substantial injury 

4. Aloha agrees with the Petitioners that their I'potential 

liabilitv f o r  the increased service availability charge is impacted 

by the effective date of the tariff". [ L - 9 .  Petition at 7; 

Emphasis added.] However, based on the issues raised by the 

Petitioner, the effective date of Aloha's wastewater service 

availability tariff associatedwith Order PSC-01-0326-FOF-SU is but 

Aloha strongly disagrees with many of the alleged facts 
found in 11 6-20 of the Limited Partners' Petition, However, as 
discussed in more detail below, this docket is not the proper forum 
in which to discuss or determine the actual f a c t s  related to the 
Limited Partners receipt of wastewater service from Aloha. 

Aqrico Chemical Co. v. Department of Environmental 
Requlation, 4 0 6  So.2d 4'78, 482 (Fla. 1st DCA 1981). 
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one consideration in the determination of whether that tariff 

should b e  applied to the Petitioners . 3  Further, Petitioners have 

raised the issue of whether there w a s  any valid tariff in effect on 

June 14, 2 0 0 2 . 4  Thus, the damage that Petitioners suffer from the 

determination of an effective date for the IInewt1 service 

availability charge is highly speculative. Speculations on the 

possible occurrence of injurious events are too remote to warrant 

inclusion in the administrative review process. Villaqe Park 

Mobile H o m e  Association, Inc. v. State, Department of Business 

Requlation, 5 0 6  So.2d 426, 434 (Fla. 1st DCA 1987). 

5. That this proceeding will decide a f a f b ,  here the 

effective date of the Irnewrr service availability tariff, that is 

The bulk of arguments raised by Petitioners can be condensed 
into one point: Petitioners allege that they did not get adequate 
notice of the increase prior to June 17, 2002 of the increased 
service availability charges. Petitioners further argue that l ack  
of adequate notice to them, one of many entities with projects 
under development in Aloha's service territory, should result in 
either: 1) the effective date of the llnewll service availability 
tariff being moved to the day after their date of connection (even 
though Petitioners admit that they received notice on June 17, 2 0 0 2  
- roughly one month p r i o r  to connection on July 18, 2 0 0 2 )  or 2)  
that notwithstanding the effective date of the tariff being p r i o r  
to July 18th the  tariff should not be applied to them due to their 
particular circumstances. 

Issue 2 3  .e. : "Whether Aloha had a valid tariff in place on 
June 14, 2002, when the Project's service connection was 
requested.Ir [ L . P .  Petition at 81 Presumably, the Petitioner will 
take the position that if neither the Iroldrl tariff nor the nnew" 
tariff was in effect on June 14, 2002, the Commission must 
determine the appropriate amount of service availability charges 
for its project based on evidence developed at hearing. Should the 
Commission determine that no valid tariff exists, a 
of the appropriate amount of service availability 
paid by the Petitioner is clearly far beyond the 
proceeding. 

- 3 -  

determination 
charges to be 
scope of this 
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relevant to the Petitioners separate complaint that they were 

charged' too  much to connect to Aloha's system, does not, in and of 

itself, convey a I1substantial interest". Where that the case, the 

Court w o u l d  have reversed the Commission's decision in AmeriSteel 

C o r p .  v. C l a r k ,  691 So.2d 473 (Fla. 1997). 

6. In AmeriSteel, the Commission denied AmeriSteel's 

p e t i t i o n  f o r  hearing in a JEA-Florida Power and Light Company (FPL) 

territorial agreement docket on the grounds that AmeriSteel had no 

substantial interest in the proceeding. AmeriSteel, 691 So.2d at 

4 7 7 . 5  The Court agreed with the  Commission that AmeriSteel's 

interests were too speculative and thus failed the fqrst prong of 

the Aqrico t e s t .  
1 

7. Since Florida does not allow retail customers to select 

electric providers, the Commission's approval of a territorial 

agreement which maintained the s t a t u s  quo vis-a-vis AmeriSteel 

necessarily resulted in AmeriSteel paying FPL's higher e lec t r i c  

The AmeriSteel company was located in the service territory 
of FPL and alleged that FPL's higher electricity prices threatened 
the continued viability of its plant. Further, AmeriSteel alleged 
that moving its plant from Jacksonville would result in great 
economic harm to the city. 691 So.2d at 477. Thus, AmeriSteel 
argued t h a t  approval of the territorial agreement which continued 
its location in FPL's service territory had substantial economic 
effects f o r  both its company and the City of Jacksonville. 
AmeriSteel intended to argue at hearing that due to these facts, 
the  Commission should transfer it into JEA's service territory. 

- 4 -  
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rates. Thus, the facts of the AmeriSteel case were even more 

dispositive than those in the instant case. That is, while there 

was no doubt that AmeriSteel would be required to continue t o '  

receive power from FPL at higher rates if not transferred out of 

its service territory, whether Petitioners will ultimately have to 

pay Aloha's n e w ,  higher service availability charges, even if an 

effective tariff date is determined by the Commission in this 

proceeding, is an open question. 

8. I n  sum, as in AmeriSteel, the  Petitioner's interests in 

this docket are t o o  speculative to constitute a substantial 

interest. The first prong of the Aqrico test has therefore not 

been met. 
I 

Nature of proceedinq 

9. In order to evaluate whether the second prong of the 

Aqrico test has been met one must first determine the purpose of 

this proceeding. Based on a review of the i s s u e s  identified in 

Staff's Recommendation of May 15, 20026, and issues discussed in 

the Recommendation but not made a formal issue7, at most four 

potential issues are to be addressed in this docket: 

llIssue 1: Should Aloha be authorized to backbill customers 
for the approved service availability charges that it should have 
collected for connections made between M a y  23, 2001 and April 16, 
2002, and if not, should any such backbilled amounts collected by 
refunded with interest?" and Tssue 2: Should Aloha be required to 
file a replacement tari.f f sheet reflecting its approved service 
availability charges to be stamped effective f o r  connections made 
on or after April, 16, 2002. ' '  

' Imputation of revenues and what type of fines or penalties, 
if any, should be imposed for failure to file the tariff in M a y  of 
2001. [ S t a f f  Recom. at 12, 151 

- 5 -  
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d) 

Whether Aloha should be able to “backbilll’ developers 
who connected to Aloha’s system between May 23, 2001 and 

. the effective date of the tariff: April 16, 2002; 

Whether the effective date of Aloha’s current wastewater 
service availability tariff should be changed from May 
23, 2001 to April 16, 2002; 

What penalties, if any, should be imposed on Aloha for 
failing to file its service availability tariff in May of 
2001; and 

Whether service availability charges should be imputed to 
Aloha f o r  those customers who connected to its wastewater 
system between May 23, 2001 and the effective date of the 
tariff: April 16, 2002. 

10. With regard to issues a}, c) and d) the Limited Partners 

have alleged no facts in their pleading to support a substantial 

interest. Indeed, the only issue to be decided in tdis proceeding 
I 

which the Limited Partners have arguedmay affect their substantial 

interest is the effective date of t he  tariff. [ L . P .  Petition at 11 

11. Reviewing the issues identified by Staff to be decided in 

this docket, it is clear that this is first and foremost an 

enforcement proceeding initiated by Commission Staff because of 

Aloha’s admitted failure to file a revised wastewater service 

availability tariff in May of 2001 at the conclusion of its sewer 

rate case. Since Petitioners did not connect to Aloha’s system 

p r i o r  to notice of the tariff change’, there can be no 

i lbackbi l l inglr  with regard to them. Penalties in the form of fines 

or CIAC imputations a lso  cannot substantially affect Petitioners. 

- 

Whether one uses the  May 12, 2002 date Aloha sent the letter 
to James C a n  or the June 17, 2002 date that Petitioners admit 
their engineer was advised of the  increased service availability 
charges, both dates are prior to connection to Aloha‘s system. 

-6- 
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12. The purpose of an enforcement proceeding is to evaluate 

whether a, company violated Commission rules or orders and then to 

impose the appropriate penalty. Determining the correct amount 

that Petitioners should have paid in service availability charges 

does not fall within that purpose.g 

13. For these reasons, as in AmeriSteel, the second prong of 

the Aqrico test has not been met. 

WHEREFORE, for failure to meet either prong of the Aqrico - 

test, Aloha Utilities, Inc.  requests that: 

1) The Commission deny the Petition to Intervene filed by 

SRR Partnership Holdings, LLC and BenchMark Manmem Cqrporation in 

th i s  proceeding; or, in the alternative, 
I 

2 )  If the Commission determines that SRIC Partnership 

Holdings, LLC and BenchMark Manmem Corporation should be granted 

intervention, the Commission should limit that intervention solely 

to the  issue of the effective date of Aloha’s wastewater service 

availability tariff associated with Order PSC-01-0326-FOF-SU, 

pursuant to i t s  authority under Rule 28-106.205, Fla. Ad” Code. 

Aloha notes that i€ Petitioners are denied intervention in 
this proceeding, they have a means of raising their issue for 
resolution: file a complaint. 

- 7 -  
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Respectfully submitted this 3/& day of July, 2 0 0 2  by: 

Suz&he Brownless 

Suzanne Brownless, P.A. 
1975 Buford Blvd. 
Tallahassee, Florida 32308 
Phone: (850) 8 7 7 - 5 2 0 0  

E-mail: sbrownless@codcast .net 
FAX: ( 8 5 0 )  878-0090 I 

c: 3623 
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CERTIFICATE OF SERVICE 

I HE-REBY CERTIFY that a true and cor rec t  copy of the foregoing 
has been provided to the persons listed below by U.S. Mail or 
( * ) H a n d  Delivery this 3rcj-r day of 

*Roseanne Gervasi Jack Shreve, Public Counsel 
Senior Attorney c/o Florida Legislature 
Florida Public Service Comm. 111 West Madison St ree t  
2540 Shumard Oak Blvd. Room 812 
Tallahassee, FL 32399-0850 Tallahassee, FL 32399-1400 

+ f  2 o 0 2  

Kathryn G.W.Cowdery 
Ruden, McClosky Law Firm 
215 South Monroe Street 
Tallahassee, FL 32301 

Gerald A. Figurski, Esq. 
Figurski & Harsill 
T h e  Holiday Tower 
2435 U.S. Highway 19 
Suite 350 
Holiday, FL 34691 

Stephen G .  Watford, Pres.  Diane IC. Kiesling 
Aloha Utilities, Inc. 
6815 Perr ine  Ranch R o a d  310 West College Ave. 
New Port Richey, FL 34655-3904 Tallahassee, FL 32302 

Landers & Parsonsj,' P.A. 

Sud&ne Brownless, Esq. 

c: 3 6 2 2  
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