STATE OF FLORIDA
OFFICE OF THE PUBLIC COUNSEL

c/o The Florida Legislature
111 West Madison St.
Room 812
Tallahassee, Florida 32399-1400
850-488-9330

JACK SHREVE
PUBLIC COUNSEL

September 24, 2002

Ms. Blanca S. Bayo, Director
Division of the Commission Clerk
and Administrative Services
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0870

RE: Docket No. 020233-EI

Dear Ms. Bayo:
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Enclosed are an original and fifteen copies of Public Counsel’s Petition on

Proposed Agency Action for filing in the above- referenced docket

Also enclosed is a diskette in WordPerfect for Windows 6.1 format. Please

AU
G,&‘gg ™ indicate receipt of filing by date stamping the attached copy of this letter and returning it
CH® ™ to this office. Thank you for your assistance in this matter.
COM 5™
Crr .
ECR Sincerely,
Gl T
OP r-‘ e

c ~ .
QTH e

Jé@"’*’ hn Roger Howe

Deputy Public Counsel
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Review of GridFlorida Regional )
Transmission Organization Proposal. ) Docket No. 020233-EI
) Filed: September 24, 2002

PUBLIC COUNSEL’S PETITION ON PROPOSED AGENCY ACTION
The Citizens of the State of Florida, through the Office of Public Counsel, pursuant to
Rule 28-106.201, Florida Administrative Code, protest certain portions of the Commission's
Order No. PSC-02-1199-PAA-EI (hereinafter referred to as Order No. 02-1199), issued as
proposed agency action on September 3, 2002, The Citizens request a hearing pursuant to
Sections 120.569 and 120.57(2), Florida Statutes (2001), at which the GridFlorida Companies, as
the parties seeking affirmative relief, will bear the burden of proof. In support of this petition, the
Citizens allege the following:
1. The name and address of the agency affected by this petition is:
Florida Public Service Commission
Capital Circle Office Center
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850
The agency’s docket number is as indicated in the caption of this pleading.
2. Petitioners are the Citizens of the State of Florida, represented by the Office of

Public Counsel. Notices, pleadings, correspondence and orders in this docket should be served

on:
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John Roger Howe

Deputy Public Counsel

Office of Public Counsel

c/o The Florida Legislature

111 West Madison Street

Room 812

Tallahassee, FL. 32399-1400

Phone: (850) 488-9330

Fax: (850) 488-4491

E-mail: howe.roger@leg.state.fl.us
The Public Counsel is appointed to appear on behalf of the State or its Citizens in matters under
the jurisdiction of the Public Service Commission pursuant to Sections 350.061-.0611, Florida
Statutes (2001). In this docket, the Office of Public Counsel represents customers of Florida
Power & Light Company, Florida Power Corporation, and Tampa Electric Company as well as
all Citizens of Florida who rely on the Commission to oversee an integrated state-wide
transmission system pursuant to Florida Statutes. The Citizens are substantially and adversely
affected by the Commission’s proposed agency action determinations in Order No. 02-1199
because those proposed actions are part of an overall approach to formation of the GridFlorida
regional transmission organization which will cause the loss of state control over transmission
assets used to provide retail service while imposing in excess of $1 billion of additional costs in
just the first five years of RTO operation.

3. Order No. 02-1199 was received by the Office of Public Counsel on September 3,

2002, in the normal course of distribution of Commission orders to this office.

DISPUTED ISSUES OF MATERIAL FACT

4. None. This petition is directed to disputes of law and/or policy.



DISPUTED ISSUES OF LAW AND POLICY

Planning and Operation-Sections K, M, O, and R

5. The Commission lacks the jurisdiction to support its proposed agency actions in
those portions of Order No. 02-1199 dealing with Planning and Operation of GridFlorida,
Sections K, M, O, and R, because the matters at issue in those sections are subsumed within a
Planning Protocol that can only be implemented by the Commission divesting itself of
jurisdiction over the state-wide energy grid in derogation of its statutory responsibilities. The
Planning Protocol places ultimate responsibility for planning and operation with GridFlorida for
all transmission assets under the RTO’s operational control. The Legislature, however, has
delegated ultimate responsibility for planning, development, and maintenance of the Florida
transmission grid with the Commission. Sections 366.04(2)(a)-(e) and (5), 366.05(7) and (8), and
366.055, Florida Statutes (2001). The Commission cannot, in turn, delegate these functions to an
RTO under FERC’s jurisdiction. As such, the actions proposed in those sections, which merely
fine-tune an impermissible delegation of authority, are legally irrelevant at the retail level.

6. Additionally, the new-facilities cut-off date addressed in Section R is irrelevant
because the Commission explicitly rejected the companies’ proposed rate structure which would
have had new transmission assets subject to a FERC-approved system-wide rate and existing
transmission assets subject to a FERC-approved zonal rate: “[W]e find that the modified
compliance filing does not provide for preservation of our jurisdiction over retail transmission
rates and, therefore, does not comply with our December 20 order. The Applicants are directed to
modify the GridFlorida compliance filing to recognize our continuing jurisdiction over the total

cost of transmission service to retail customers.” Order No. 02-1199, at 63. The demarcation date



for identifying new transmission assets would, therefore, only serve to distinguish between two
categories of transmission assets, both of which would be removed from Commission
jurisdiction in contravention of the Commission’s December 20 order. The rate structure the
companies eventually file to maintain the Commission’s ratemaking jurisdiction in response to
Order No. 02-1199 will not draw a distinction between new and existing transmission assets
because the Commission has the same retail jurisdiction over both. The demarcation date for new
transmission assets under the rejected rate structure proposal is, therefore, irrelevant.

Method of Recovering Incremental Transmission Costs

7. The Citizens understand the Commission’s proposed action to be limited to the
specific method of cost recovery, not to the issue whether cost recovery will even be allowed in
the first place. This latter concern is the subject of a motion for reconsideration the Citizens filed
on September 18, 2002. If, for some reason, the Commission considers its proposed action at
pages 68-71 of Order No. 02-1199 to encompass the propriety of allowing cost recovery as well
as the method of recovery, the Citizens incorporate by reference paragraphs 6 and 7 of their
September 18 motion for reconsideration.

8. Having said that, it is nonetheless apparent that the method of cost recovery
cannot be completely divorced from the type of costs subject to the proposed method of recovery.
The implausibility of the Commission’s proposal is made evident by considering the nonsensical
question the proposed action must be answering: What rate mechanism should be used so that the
GridFlorida Companies can recover over $1 billion of costs voluntarily incurred in furtherance of

a federal initiative which divests the Commission of its historic jurisdiction and cannot achieve



its intended purpose because of a decision of the state’s highest court rendered in the companies’
favor?! If an answer must be given, the only plausible response is: “None.”

9. The Commission must also consider that it does not yet know whether the
GridFlorida Companies will be able to comply with directives to keep the Commission’s
statutory jurisdiction intact. Determining the method of cost recovery is at best premature under
these circumstances. Certainly, the Commission cannot intend to allow for recovery of costs
incurred in derogation of its Order No. 02-1199.

10.  Lastly, the day-to-day, ongoing costs of transmission service the companies will
purchase from GridFlorida to serve native retail load are not the type of volatile, fluctuating costs
for which cost recovery mechanisms were intended. The costs of planning, operating and
maintaining the transmission grid are base-rate types of costs whose character will not change
substantially simply because they are incurred in the first instance by the RTO and subsequently
passed on to the utilities. Moreover, the fact that the costs subject to being recovered are
incremental to those already in base rates suggests that they are just higher, base-rate costs. The
appropriate mechanism for cost recovery is, therefore, through base rates.

WHEREFORE, the Citizens of the State of Florida, through the Office of Public Counsel,
urge the Florida Public Service Commission to conclude that its proposed agency actions under

Planning and Operations, Sections K, M, O, and R, of Order No. 02-1199 are legally irrelevant

"The referenced case is, of course, Tampa Electric Company v. Garcia, 767 So. 2d 428
(Fla. 2000). In that case the three GridFlorida Companies successfully opposed the Duke New
Smyrna merchant power plant and forestalled development of a competitive wholesale market in
Florida. Significantly, as a legal principle, that case stands for the proposition that the
Commission cannot deviate from its traditional methods in furtherance of a federal initiative
without first receiving explicit directions from the Legislature.
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and that cost recovery should not be permitted at all or, if permitted, cost recovery should be

through base rates.

Respectfully submitted,

JACK SHREVE
PUBLIC COUNSEL

Peputy Public Counsel

Office of Public Counsel

c/o The Florida Legislature

111 West Madison Street

Room 812

Tallahassee, Florida 32399-1400
(850) 488-9330

Attorneys for the Citizens
of the State of Florida



CERTIFICATE OF SERVICE
DOCKET NO. 020233-EI

THEREBY CERTIFY that a true and correct copy of the foregoing PUBLIC

COUNSEL’S PETITION ON PROPOSED AGENCY ACTION has been furnished by U.S. Mail

or *hand-delivery to the following parties on this 24th day of September, 2002:

William Cochran Keating, IV, Esquire*

Jennifer S. Brubaker, Esquire*
Division of Legal Services

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FLL 32399-0850

Lee L. Willis, Esquire

James D. Beasley, Esquire

Ausley & McMullen

Post Office Box 391 (32302)

227 South Calhoun Street (32301)
Tallahassee, FL.

Bill L. Bryant, Jr., Esquire
Natalie B. Futch, Esquire
Katz, Kutter, Alderman,
Bryant & Yon, P.A.
106 East College Avenue, 12th Floor
Tallahassee, FL 32301

Michael B. Twomey, Esquire
Post Office Box 5256
Tallahassee, FL. 32314-5256

Harry W. Long, Jr., Esquire
Tampa Electric Company
Post Office Box 111
Tampa, FL 33601

Mark F. Sundback, Esquire
Kenneth L. Wiseman, Esquire
Andrews & Kurth Law Firm
1701 Pennsylvania Avenue, NW
Suite 300

Washington, DC 20006

Leslie J. Paugh, Esquire
Leslie J. Paugh, P.A.

2473 Care Drive, Suite 3
Tallahassee, FL (Zip 32308)
Post Office Box 16069
Tallahassee, FL. 32317-6069

John W. McWhirter, Jr., Esquire

Florida Industrial Power Users Group

McWhirter, Reeves, McGlothlin, Davidson,
Decker, Kaufman, Arnold & Steen, P.A.

400 North Tampa Street, Suite 2450

Tampa, FL 33601-3350

James A. McGee, Esquire
Florida Power Corporation
Post Office Box 14042

St. Petersburg, FL. 33733

Mr. Robert C. Willtams, P.E.
Director of Engineering

Florida Municipal Power Agency
8553 Commodity Circle
Orlando, FL 32819-9002



Joseph A. McGlothlin, Esquire

Vicki Gordon Kaufman, Esquire

Timothy J. Perry, Esquire

McWhirter, Reeves, McGlothlin, Davidson
Decker, Kaufman, Armold & Steen, P.A.

117 South Gadsden Street

Tallahassee, FL 32301

Jon C. Moyle, Jr., Esquire

Cathy M. Sellers, Esquire

Moyle, Flanigan, Katz, Raymond
& Sheehan, P.A.

The Perkins House

118 North Gadsden Street

Tallahassee, FL 32301

Ms. Angela Llewellyn
Regulatory Affairs
Tampa Electric Company
Post Office Box 111
Tampa, FL. 33601-0111

Mr. Richard Zambo, Esquire
598 SW Hidden River Avenue
Palm City, FL 34990

Ronald C. LaFace, Esquire
Seann M. Frazier, Esquire
Greenberg Traurig Law Firm
101 East College Avenue
Tallahassee, FL. 32301

Thomas J. Maida, Esquire

Foley & Lardner

106 East College Avenue, Suite 900
Tallahassee, FL. 32301

Frederick M. Bryant, Esquire
General Counsel

Jody Lamar Finklea, Esquire
Attorney

Florida Municipal Power Agency
2061-2 Delta Way

Tallahassee, FL. 32303

Bruce D. May, Esquire
Holland Law Firm

Post Office Drawer 810
Tallahassee, FL 32302-0810

Kenneth A. Hoffman, Esquire

Rutledge, Ecenia, Purnell & Hoffman, P.A.
Post Office Box 551

Tallahassee, FL 32302-0551

Buddy L. Hansen
13 Wild Olive Court
Homosassa, FL. 34446

Florida Retail Federation
100 East Jefferson Street
Tallahassee, FL 32301

Timothy S. Woodbury

Vice President - Strategic Services

Seminole Electric Cooperative, Inc.
16313 North Dale Mabry Highway

Tampa, FL 33688-2000



Paul Lewis, JIr.

Florida Power Corporation
106 East College Avenue
Suite 800

Tallahassee, FL. 32301

Linda Quick, President
South Florida Hospital

and Healthcare Association
6363 Taft Street
Hollywood, FL 33024

Melissa Lavinson

PG&E National Energy Group Company
7500 Old Georgetown Road

Bethesda, MD 20814

Homer O. Bryant
3740 Ocean Beach Boulevard, Unit 704
Cocoa Beach, FL. 32931

Michelle Hershel

Florida Electric Cooperatives
Association, Inc.

2916 Apalachee Parkway
Tallahassee, FL. 32301

David L. Cruthirds

Dynegy Inc.

1000 Louisiana Street, Suite 5800
Houston, TX 77002-5050

Russell S. Kent

Sutherland Asbill & Brennan LLP
2282 Killearn Center Boulevard
Tallahassee, FL. 32308-3561

Steven H. McElhaney
2448 Tommy’s Turn
Oviedo, FL 32766

Michael G. Briggs, Senior Counsel
Reliant Energy Power Generation, Inc.
801 Pennsylvania Avenue, Suite 620
Washington, DC 20004

John G. Trawick

Mirant Americas Development, Inc.
1155 Perimeter Center West
Atlanta, GA 30338-5416

Mr. R. Wade Litchfield

Law Department

Florida Power & Light Company
700 Universe Boulevard

Juno Beach, FL 33408-0420

Marchris Robinson
Enron Corporation

1400 Smith Street
Houston, TX 77002-7361

Lee E. Barrett, Director
Regulatory Policy

Duke Energy North America
5400 Westheimer Court
Houston, TX 77056-5310

Lee Schmudde

Vice President, Legal

Walt Disney World Co.

1375 Lake Buena Drive
Fourth Floor North

Lake Buena Vista, FL 32830



Daniel E. Frank, Esquire
Sutherland Asbill & Brennan LLP
1275 Pennsylvania Avenue, NW
Washington, DC 20004-2415

Jennifer May-Brust, Esquire
Colonial Pipeline Company
945 East Paces Ferry Road
Atlanta, GA 30326

Day Berry Law Firm

Gerald Garfield/Robert P. Knickerbocker/
Scott P. Myers

City Place 1

Hartford, CT 06103-3499

Paul E. Christensen

Sugarmill Woods Civic Association, Inc.
26 Hibiscus Court

Homosassa, FL. 34446

Peter N. Koikos

Director, Energy Services

City of Tallahassee

100 West Virginia Street, Fifth Floor
Tallahassee, Florida 32301

Ed Regan

Director of Strategic Planning
Gainesville Regional Utilities
P.O.Box 147117, Station A136
301 SE 4th Avenue

Gainesville, Florida 32614-7117

10

Thomas W. Kaslow
Director, Market Policy &
Regulatory Affairs

Calpine Eastern

The Pilot House, 2nd Floor
Lewis Wharf
Boston, MA 02110 .
William G. Walker, III

Vice President Regulatory Affairs
Florida Power & Light Company

215 South Monroe STreet, Suite 8§10

Tallahassee, F1. 32301-1859

Black & Veatch

Myron Rollins

Post Office Box 8405
Kansas City, MO 64114

Douglas F. John, Esquire
Matthew T. Rick, Esquire
John & Hengerer

1200 17th Street, N.W.,
Washington, D.C. 20036-3013

Paul Elwing

Legislative & Regulatory Affairs
Lakeland Electric

501 East Lemon Street
Lakeland, Florida 33801-5079

David E. Goroff, Esquire

Peter K. Matt, Esquire

Bruder, Gentile & Marcoux, L.L.P.
1100 New York Avenue, N.W.
Suite 510 East

Washington, D.C. 20005



Alan J. Statman

Executive Vice President and General
Counsel

Trans-Elect, Inc.

1200 G. Street NW, Suite 600
Washington, D.C. 20005

Robert Miller

Power Supply Division
Kissimmee Utility Authority
1701 West Carroll Street
Kissimmee, FL 32746

Michael B. Wedner, Esquire
Assistant General Counsel

117 West Duval Street, Suite 480
Jacksonville, FL 32202

Dick Basford, President
Dick Basford & Associates, Inc.
5616 Fort Sumter Road
Jacksonville, FL 32210

Wayne A. Morris, Esquire
Orlando Utilities Commission
P.O. Box 3193

500 South Orange Avenue
Orlando, FL 32802
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William T. Miller, Esquire

Miller, Balis & O’Neil, P.C.

1140 Nineteenth Street N. W., Suite 700 .
Washington, D.C. 20036-6600

Suzanne Brownless, Esquire
Suzanne Brownless, P.A.
1975 Buford Boulevard
Tallahassee, FL. 32308

P. G. Para

Director of Legislative Affairs
JEA

21 West Church Street
Jacksonville, FL. 32202

Thomas A. Cloud, Esquire

W. Christopher Browder, Esquire
Gray, Harris & Robinson, P.A.
301 East Pine Street, Suite 1400
P.O. Box 3068

Orlando, FL 32801

Thomas E. Washburn

Vice-President, Transmission Business Unit
Orlando Utilities Commission

P.O. Box 3193

500 South Orange Avenue

Orlando, FL 32802

uty Public Counsel



