
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

BEFORE THE 
FLORIDA PUBLIC SERVICE COMMISSION 

I n  t h e  Mat te r  o f  

I E T I T I O N  TO DETERMINE NEED FOR DOCKET NO. 020262 - E1  
4N ELECTRICAL POWER PLANT I N  
4ARTIN COUNTY BY FLORIDA POWER & 
-1GHT COMPANY 

I E T I T I O N  TO DETERMINE NEED FOR 
I N  ELECTRICAL POWER PLANT I N  
4ANATEE COUNTY BY FLORIDA POWER & 
- IGHT. 

DOCKET NO. 

I 

I E T I T I O N  TO DETERMINE NEED FOR 
I N  ELECTRICAL POWER PLANT I N  
4ANATEE COUNTY BY FLORIDA POWER & 
- IGHT. 

DOCKET NO. 

I 

020263 - E 1  

ELECTRIC VERSIONS OF T H I S  TRANSCRIPT ARE 

THE O F F I C I A L  TRANSCRIPT OF THE HEARING. 
A CONVENIENCE COPY ONLY AND ARE NOT 

THE VE .PDF :RSION INCLUDES PREFIL 

VOLUME 1 

PAGES 1 THROUGH 159 

IROCEEDINGS : 

3EFORE : 

)ATE : 

TIME: 

)LACE : 

3EPORTED BY: 

HEARING 

CHAIRMAN LILA A.  JABE 
COMMISSIONER J .  TERRY 
COMMISSIONER BRAULIO 
COMMISSIONER MICHAEL 
COMMISSIONER RUDOLPH 

.ED 

I 

:R 
I DE 
L. 
A. 
" RI 

PALECKI 
JDY" BRADLEY 

Wednesday,  October 2, 2002 

Commenced a t  9:40 a.m. 

B e t t y  E a s l  ey C o n f e r e n c e  C e n t e r  
Room 148 
4075 E s p l a n a d e  Way 
T a l l a h a s s e e ,  F lo r ida  

L INDA BOLES, RPR 
O f f  i c i  a1 FPSC R e p o r t e r  
(850 1 413 - 6734 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2 

APPEARANCES : 

CHARLES A. GUYTON, JOHN T. BUTLER, WILLIAM HILL, 

GABRIEL E. NIETO and ELIZABETH C. DALY, Steel ,  Hector & Davis, 

215 South Monroe Street,  Sui te  601, T a l  1 ahassee, F1 or ida 32301, 

and R. WADE LITCHFIELD, F lo r ida  Power & L igh t  Company, 700 

Universe Boul evard, Juno Beach, F1 o r i  da 33408, appearing on 

behal f  o f  F lo r ida  Power & L igh t  Company. 

JON C. MOYLE, JR., Moyle, Flanigan, Katz, Raymond & 

Sheehan, P.A., The Perkins House, 118 North Gadsden Street,  

Tallahassee, F lo r ida  32301, appearing on behal f  o f  CPV 

Gul fcoast, Ltd. 

JOSEPH A. McGLOTHLIN, McWhi r t e r  , Reeves, McGl o th l  i n ,  

Davidson, Dekker, Kaufman, Arnold & Steen, 117 South Gadsden 

Street,  Ta l  1 ahassee, F1 or ida  32301, appearing on behal f o f  

F lo r ida  Partnership f o r  Affordable Competit ive Energy. 

JOHN W. McWHIRTER, JR., McWhirter, Reeves, McGlothlin, 

Davidson, Decker, Kaufman & Arnold, P.A., 400 North Tampa 

Street,  Sui te  2450, Tampa, F1 or ida  33601 -3350 

appearing on behal f  o f  t he  F lo r ida  I n d u s t r i a l  Power Users 

Group. 

MICHAEL B. TWOMEY, P. 0. Box 5256, Tallahassee, 

F lo r ida  32314-5256, appearing on behal f  o f  F lo r i da  Action 

Coa l i t ion  Team. 
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APPEARANCES CONTINUED: 

MARTHA CARTER BROWN and LAWRENCE D. HARRIS, FPSC 

General Counsel's Off i ce ,  2540 Shumard Oak Boulevard, 

Tallahassee, F lor ida  32399-0850, appearing on behalf of the 
Commission S t a f f .  
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P R O C E E D I N G S  

CHAIRMAN JABER: A l l  r i g h t .  We're ready t o  s t a r t  the 

iearing. Counsel, you have a no t i ce  t o  read. 

MR. HARRIS: We do, Commissioners. By no t i ce  issued 

ieptember 3rd,  2002, t h i s  t ime and place i s  set  f o r  a hearing 

in Docket Numbers 020262-EI, p e t i t i o n  t o  determine need f o r  an 

2 lec t r i ca l  power p lan t  i n  Martin County by F lo r ida  Power & 

- igh t ,  and Docket Number 020263-E1 , p e t i t i o n  t o  determine need 

for an e l e c t r i c a l  power p lan t  i n  Manatee County by F lo r ida  

'ower & L igh t .  The purpose o f  t h e  hearing i s  set  out i n  the  

l o t i  ce. 

CHAIRMAN JABER: Thank you. Let I s take appearances. 

d e ' l l  s t a r t  on the  l e f t .  

MR. GUYTON: Chaples A .  Guytsn, John T. But le r ,  

d i l l i a m  H i l l ,  Gabriel A .  Nieto and El izabeth C.  Daly w i t h  the 

l a w  firm o f  Steel , Hector & Davis, appearing on behal f  o f  

F lo r ida  Power & L igh t  Company. Also appearing on behal f  o f  

F lo r ida  Power & L igh t  Company i s  R. Wade L i t c h f i e l d .  

CHAIRMAN JABER: Thank you. Mr. Moyle. 

MR. MOYLE: Jon Moyle, Jr. ,  w i t h  the Moyle, Flanigan 

Law F i rm,  appearing on behalf  o f  t he  Intervenor i n  t h i s  case, 

CPV Gulfcoast Limited. 

MR. McGLOTHLIN: Joe McGlothlin, 117 South Gadsden 

Street, Tallahassee, appearing f o r  F lo r ida  PACE. 

MR. McWHIRTER: John McWhirter, 400 North Tampa 

FLORIDA PUBLIC SERVICE COMMISSION 
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St reet  i n  Tampa, appearing on behalf o f  the  F lo r i da  Indus t r i a l  

Power Users Group. 

MR. TWOMEY: Good morning, Commissioners. Michael B. 

Twomey, Post O f f i ce  Box 5256, Tallahassee, F lo r i da  32314-5256, 

appearing on behalf o f  t he  F lo r ida  Act ion Coa l i t i on  Team, 

Thomas and Genevieve Twomey, Burton Greenfield, e t  a l . ,  i n  the 

second p e t i t i o n  I f i l e d .  

CHAIRMAN JABER: Any other appearances? 

MS. CARTER: Martha Carter Brown and Larry  D. Har r is  

on beh I f  o f  the Commission. 

CHAIRMAN JABER: Thank you. Okay. Ms. Brown, I know 

t h a t  there are pre l iminary matters. I ' d  l i k e  t o  go through the 

ones t h a t  I know o f  and l e t  you check them o f f  the l i s t ,  and a t  

the end o f  t h a t  process you can t e l l  me i f  I ' v e  forgotten any. 

I have a copy o f  South Pond Energy Park 's not ice o f  

withdrawal i n  the  case, and f o r  purposes o f  t he  record t h a t  

no t ice  o f  withdrawal i s acknowl edged. 

I ' v e  got - -  and l e t  me j u s t  announce r i g h t  

beginning t h a t  I have a l l  the  motions t h a t  I ' m  going 

through today and I 've got copies o f  the  responses. 

read the  motions and I have read the  responses. I w' 

from the  

t o  go 

I have 

11 not 

need ora l  argument, I w i l l  not  be asking f o r  presentations by 

the p a r t i e s  on a ma jo r i t y  o f  these motions. The ones where I 

w i l l  need t o  hear from the  p a r t i e s  I ' m  going t o  save t o  the 

end. 

FLORIDA PUBLIC SERVICE COMMISSION 
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So the f i r s t  motion i s  FP&L's motion f o r  o f f i c i a l  

I 've read t h a t  recogni t ion o f  various agenda t ransc r ip t s .  

motion and I ' v e  read the  response from CPV and from PACE. Were 

there any other responses, Ms. Brown? 

MS. BROWN: No, Chairman Jaber, not  t h a t  I ' m  aware 

o f .  

CHAIRMAN JABER: Okay. The r u l i n g  i s  t h i s :  That 

motion f o r  o f f i c i a l  recogni t ion o f  the  agenda t ransc r ip t s  i s  

denied. 

There i s  a motion - - p e t i t i o n  t o  intervene f i l e d  b 

Mr. Twomey on behal f  o f  Tom Twomey and Genevieve Twomey. That 

p e t i t i o n  t o  intervene i s  granted. 

MR. TWOMEY: Thank you. 

CHAIRMAN JABER: F lo r ida  Partnership f o r  Affordable 

Competitive Energy, PACE's request f o r  o ra l  argument. Now I 

read t h a t  motion and understood t h a t  i t  was withdrawn, t h a t  i t  

may be withdrawn. Ms. Brown, has i t  been? 

MS. BROWN: Yes. I th ink  the  pa r t i es  w i l l  need t o  

f i l l  you i n  on tha t .  

f o r  o f f i c i a l  recogni t ion has not been contested. I s  t h a t  

correct? 

I t ' s  my understanding t h a t  PACE's motion 

CHAIRMAN JABER: I ' m  not  on the  o f f i c i a l  recogni t ion.  

PACE has f i l e d  a request f o r  o ra l  argument re la ted  t o  FP&L's 

motion t o  compel and PACE's motion f o r  p ro tec t ive  order. 

MS. BROWN: Yes. I t ' s  my understanding t h a t  t h a t ' s  

FLORIDA PUBLIC SERVICE COMMISSION 
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3een withdrawn. 

MR. GUYTON: That motion t o  compel has been 

M i  thdrawn. 

CHAIRMAN JABER: Okay. So doesn' t  t h a t  make PACE's 

request f o r  o ra l  argument moot? 

MR. McGLOTHLIN: Yes. That was f i l e d  only  as a 

zontingency i n  the  event t h a t  the other motion went forward. 

CHAIRMAN JABER: A1 r i g h t .  Well, Mr. McGlothlin, 

I ' l l  leave i t  up t o  you. Are you withdrawing the  request f o r  

Dra l  argument o r  do I need t o  f ind  i t  moot? I d o n ' t  care. 

MR. McGLOTHLIN: No. I t ' s  withdrawn. 

CHAIRMAN JABER: Okay. Thank you. PACE's motion f o r  

D f f i c i a l  recogni t ion o f  Order Number PSC99-2507-S-EU i s  

granted. The no t i ce  o f  subs t i t u t i on  o f  witness and adoption o f  

testimony, i t  i s  a request by CPV t h a t  M r .  F inner ty  - -  i s  t h a t  

the r i g h t  pronunciat ion, Mr. Moyle - -  w i l l  be subst i tu ted f o r  

louglas Egan, and t h a t  request i s  granted. 

The motion f o r  summary f i n a l  order f i l e d  by FP&L - -  
MS. BROWN: Chairman Jaber, I ' m  sor ry  t o  i n t e r r u p t .  

CHAIRMAN JABER: That 's  a l l  r i g h t .  

MS. BROWN: There i s  a p e t i t i o n  t o  intervene o f  

Burton Greenfield, e t  a l . ,  f i l e d  by Mr. Twomey. 

CHAIRMAN JABER: Yes. Thank you. I had t h a t  a l l  

taped together, Ms. Brown, and I neglected t o  mention it. That 

was also f i l e d  by M r .  Twomey, and t h a t  request f o r  in te rvent ion  

FLORIDA PUBLIC SERVICE COMMISSION 
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i s  granted. Thank you. 

What i s  the status o f  FP&L's motion f o r  summary f i n a l  

i r de r ,  Ms. Brown? 

MS. BROWN: I t h i n k  I should l e t  F lo r ida  Power & 

- i gh t  respond t o  your question. 

CHAIRMAN JABER: Mr. Guyton? 

MR. GUYTON: As I r e c a l l ,  t h a t  motion f o r  summary 

f i n a l  order as t o  - -  had t o  do w i t h  FACT'S par ty  status: 

zorrect? 

MR. HILL: Shall  I address it? 

MR. GUYTON: Yes. 

MR. HILL: Good morning, Commissioners. W i l l i a m  

+ill. We took the deposit ion l a s t  n igh t  pursuant t o  the 

Sommission's r u l i n g .  There were a number o f  questions t h a t  

dere asked t h a t  were not answered. There was a r u l i n g  from the  

preheari ng o f  f i  cer , Commi ss i  oner Deason, order i  ng the answers 

be given. The answers were s t i l l  not  given. 

We're disappointed we d idn ' t  get the informat ion we 

sought and was ordered, bu t  we've spent enough t ime and e f f o r t  

on t h i s  and we're prepared t o  move forward. We' l l  withdraw the  

motion a t  t h i s  time. 

CHAIRMAN JABER: Thank you, Mr. H i l l .  FP&L's motion 

f o r  summary f i n a l  order has been withdrawn. For purposes o f  

the record, I acknowledge tha t .  

Now, Mr. H i l l ,  there i s  an issue i n  the prehearing 

FLORIDA PUBLIC SERVICE COMMISSION 
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wder  re la ted  t o  standing. Are you asking t h a t  t h a t  issue be 

dthdrawn as we l l?  

MR. HILL: Yes, Commissioner. Yes, Chairman Jaber. 

CHAIRMAN JABER: Ms. Brown, i s  t h a t  Issue 18? 

MS. BROWN: Issue 18. 

CHAIRMAN JABER: Okay. Issue 18, Commissioners, w i l l  

be withdrawn from the prehearing order; Issue 18, Page 35 o f  

the prehearing order. 

There i s  a request t o  quash subpoena; i t  was f i l e d  by 

FP&L. This re la tes  t o  Mr. Evanson's deposit ion and h i s  

appearance a t  t h i s  hearing. 

j u s t  received a copy o f  the  response, Mr. Moyle. 

das f i l e d  t h i s  morning. 

I d o n ' t  have a copy o f  a - - we 

I guess t h a t  

MR. MOYLE: Yes, ma'am. 

CHAIRMAN JABER: Okay. Obviously I have no t  had time 

t o  read the response, so I w i l l  en te r ta in  argument on t h i s  

motion. Are the  pa r t i es  ready t o  do t h a t  now? 

MR. LITCHFIELD: We are, Madam Chairman. 

CHAIRMAN JABER: Okay. FP&L, i t ' s  your motion. I'll 

l e t  you s t a r t .  

MR. LITCHFIELD: Thank you, Madam Chairman. We have 

read our motion. CPV, through Mr. Moyle, served no t i ce  o f  a 

deposit ion f o r  Mr. Paul Evanson, I t h i n k  i t  was Tuesday o f  l a s t  

week, and Mr. Evanson was not iced f o r  deposit ion on Thursday 

afternoon. The deposi t ion was taken. 

FLORIDA PUBLIC SERVICE COMMISSION 
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Immediately fo l lowing or perhaps immediately before, 

[ j u s t  don ' t  r e c a l l ,  Mr. Moyle served Mr. Evanson w i th  a 

subpoena requ i r i ng  him t o  appear a t  the proceedings t h i s  week, 

md FPL, as you know, f i l e d  i t s  motion t o  quash, I th ink ,  

v i t h i n  a day o f  t ha t .  

You've read our motion, so I won't  rehash it, but  

*ather l e t  me spend some t ime responding t o ,  t o  the  response 

Piled t o  our motion by Mr. Moyle. 

When you read it, you w i l l  see t h a t  he contends tha t ,  

that there, t h a t  Mr. Evanson i s  the person who has admitted 

that he i s  u l t i m a t e l y  responsible f o r  the  decisions on which 

these hearings are based. That 's  t rue .  M r .  Evanson i s  the 

)resident o f  F lo r ida  Power & L igh t  Company. U l t imate ly  he's 

responsible f o r  a l l  decisions a t  the company, and I t h i n k  he 

admitted t o  t h a t  i n  h i s  deposit ion. 

But on, on Mr. Moyle's theory then, M r .  Evanson would 

be required t o  appear o r  could be required t o  appear a t  every 

proceeding that  ever comes before t h i s  Commission. We t h i n k  

t h a t ' s  bad p o l i c y  and we t h i n k  t h a t ' s  bad precedent. 

He ind icates t h a t  no other FPL witness i s  i n  the 

pos i t ion  o f  being able t o  make the  u l t imate  decis ion or  t o  

t e s t i f y  regarding the fac to rs  t h a t  he considered i n  making t h a t  

decision. Well, as I indicated, Mr. Evanson did, i n  fac t ,  make 

the u l t imate  decision, as he makes the u l t imate  decisions i n  a 

great many cases i n  most any th ings o f  substance t o  F lo r ida  

FLORIDA PUBLIC SERVICE COMMISSION 
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Power & L igh t  Company. 

That could probably be s t ipu la ted .  We d o n ' t  need 

Mr . Evanson here t o ,  t o  pu t  t h a t  i n t o  the  record. And, i n  

f a c t ,  we have h i s  deposi t ion and t h a t ' s  c lea r  i n  h i s  deposi t ion 

and could be used as a subs t i t u te  f o r  h i s  l i v e  testimony. 

As t o  the fac to rs  t h a t  he considered i n  making t h a t  

decis ion,  the contention i s  t h a t  we don ' t  have any FPL 

witnesses here t h a t  could discuss the fac to rs  t h a t  went i n t o  

t h a t  decision. Well, t h a t ' s  j u s t  pa ten t l y  fa lse .  The fac to rs  

t h a t  went i n t o  the dec is ion are before you i n  t h i s  docket 

through p r e f i l e d  testimony, exh ib i t s ,  the need determination, 

which were presented t o  Mr. Evanson i n  summary fashion, mind 

you, and those were the  fac to rs  upon which he endorsed the 

recommendation o f  Mr. Si1 va. 

Mr. Moyle w i l l  a lso  argue t h a t  t he  Brook case and the  

Halderman cases, which I r e f e r r e d  t o  i n  our motion, d o n ' t  stand 

f o r  the  proposi t ion t h a t ,  f o r  which they are o f fe red  because 

they, they deal w i t h  s ta te  and governmental o f f i c i a l s  as 

opposed t o  p r i v a t e  corporations. Well, we t h i n k  t h a t  

nonetheless the p r i n c i p l e  i s  analogous and i t  should be adhered 

t o  and adopted by t h i s  Commission as a matter o f  po l i cy .  

Mr. Moyle a lso contends t h a t ,  t h a t  Mr. Evanson should 

be requi red t o  appear because, as he states,  t h e r e ' s  a t  l e a s t  

one question i n  the deposi t ion t h a t  M r .  Evanson was ins t ruc ted  

not  t o  answer. Well, t h a t ' s  t r u e  as a matter o f  deposi t ion 

FLORIDA PUBLIC SERVICE COMMISSION 
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practice that, that witnesses from time to time are instructed 
in certain limited circumstances not to answer a question. And 
Mr. Moyle's opportunity then is to pursue that with the 
prehearing officer, which, frankly, he indicated to me he 
intended to do and had already made sure that Commissioner 
Deason was available Friday to air that issue and to have that 
resolved before the hearing today. And when he chose not to do 
that, I assumed he was going to let that lie. But instead he's 
reserved it as an argument in support of his motion or his 
contention that Mr. Evanson ought to be compelled or required 
to appear here today to answer that question. 

CHAIRMAN JABER: Mr. Litchfield, what are, what are 
those 1 imi ted circumstances where an attorney can instruct a 
deponent not to answer? 

MR. LITCHFIELD: In my experience, an attorney is 
allowed to instruct a witness not to answer if it would tend to 
disclose privileged information including attorney work product 
or communications, if the questions are to the point where they 
are essentially a form of harassment of the witness or if the 
information is otherwise confidential or privileged and not 
subject to an existing confidentiality agreement. And it was 
in that latter case that I instructed Mr. Evanson not to answer 
the questions that are the subject of Mr. Moyle's response. 

The - -  so as I said, we're entitled to make certain 
objections in the deposition and to instruct the witnesses not 

FLORIDA PUBLIC SERVICE COMMISSION 
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t o  answer. And Mr. Moyle's remedy was, as he had mapped ou t  i n  

his mind and has articulated t o  me, was t o  pursue t h a t  w i t h  the 
prehearing officer before this hearing. And he failed t o  do 

t h a t  and now he would have you use t h a t  as a reason t o  compel 
Mr. Evanson t o  appear live today. 

He indicates, also, t h a t ,  aga in ,  Mr. Evanson was 
clearly the person w i t h  the f i n a l  say. And I ' l l  refer you t o  
Page 4 of his response. 
i n  determining the best alternative." Well, aga in ,  he is  the 
president and has the f ina l  say on a great many matters. B u t  

as he indicated i n  his deposition t o  Mr. Moyle, the 
recommendation t h a t  was given t o  him was, was presented by 

Mr. S i l v a  and, and the work t h a t  was done t o  produce t h a t  
recommendation was done by Mr. S i l v a  or people under 
Mr. Silva's direction or control or Mr. Taylor, who i s  a 
witness i n  this case. And, i n  fact ,  the interrogatory and 

answer reflected here on Page 4 is  clear; the results of the 
analysis performed independently by FPL and Mr. Taylor show 
t h a t  the A l l - F P L  self bu i ld  option is  the lowest cost 
alternative t o  meet FPL's capacity need. Based on these 
results and on his own review, meaning Mr. S i l v a ' s  own review 
of noneconomic factors re1 a t ed  t o  different generation capacity 
a1 ternatives, Mr. Si 1 va concluded t h a t  the A1 1 -FPL sel f bui I d  

opt ion is  the best alternative. Mr. S i lva  communicated his 

conclusions and the bases for those conclusions t o  Mr. Evanson, 

"Clearly the person w i t h  the f i n a l  say 
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qho concurred. 

I t h i n k  we have ten witnesses here, inc lud ing  

9r. S i lva ,  who can adequately and f u l l y  address any question 

ne la t i ng  t o  the factors  t h a t  went i n t o  the  decision, the  

.easons f o r  the  decision, the d e t a i l s  o f  the analysis. And I 

think i t  i s  cumulative, unnecessary and would set  a poor 

irecedent t o  requi re  Mr. Evanson t o  appear here a t  t h i s  

i e a r i  ng . 
Now having said t h a t ,  I don ' t  know what Mr. Evanson's 

3 v a i l a b i l i t y  i s ,  but  c l e a r l y  i f  i t  i s  the  Commission's i n t e n t ,  

m d  order t o  have Mr. Evanson appear, we w i l l  c e r t a i n l y  make 

i i m  avai lab le.  We j u s t  t h i n k  as a matter o f  p rac t ice  i t  

joesn ' t  make sense and we t h i n k ,  f rank ly ,  t h a t  i n  t h i s  case i t  

Dorders on harassment. Thank you. 

CHAIRMAN JABER: Mr. L i t c h f i e l d ,  I may have missed 

t h i s .  I don ' t  t h i n k  so. Did you make the  o f f e r  o f  admit t ing 

the deposi t ion t r a n s c r i p t  i n t o  the  hearing i n  l i e u  o f  

Ilr . Evanson being physical 1 y here? 

MR. LITCHFIELD: Yes, we d id .  

CHAIRMAN JABER: Does t h a t  o f f e r  s t i l l  stand? 

MR. LITCHFIELD: It c e r t a i n l y  does. 

CHAIRMAN JABER: Mr . Moyl e, response. 

MR. MOYLE: Sure. And we d i d  j u s t  receive the  motion 

t o  quash on Monday and worked yesterday i n  add i t ion  t o  

preparing f o r  t h i s  case t o  pu t  together a response, which you 
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have before you. It was filed this morning. So I will, I will 
try to spend a little time summarizing the arguments set forth 
in the pleading and make the case we believe why it's 
appropriate to have Mr. Evanson called as a witness. 

Before I get into the legal arguments in the 
pleading, I guess I would just note that it's my understand ng 
that this is the biggest need case that's ever been filed in 
the State of Florida. And we've had a lot of discovery in this 
case, we've taken depositions and what not. Mr. Evanson was 
very much involved in this decision. Ultimately it was his 
decision. 
as part of the motion reflects that. 

I think the interrogatory answer which is appended 

Also attached to the response to the motion to quash 
is a sampling of the E-mails that went back and forth between 
Mr. Evanson and others regarding various aspects of the need 
determination in the case. 

So just by looking at that, I would argue that 
Mr. Evanson played and integral role, it's ultimately his 
decision, and he ought, ought to be compelled to appear. 

With respect to the timing, counsel and I, we've 
known Mr. Evanson was going to be a witness for CPV for quite 
some time, we've had discussions about his available. There 
was discussions about would he appear voluntarily and what not. 
We weren't able to come to an agreement. So as a result, at 
the deposition, which counsel and I had worked out as to when 
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it would be held, CPV f e l t  i t  had no choice but t o  have him 

under a subpoena t o  compel h i s  a v a i l a b i l i t y .  

I f  I could j u s t ,  j u s t  b r i e f l y  t a l k  on a couple o f  

legal  po ints .  

because a deposit ion i s  avai lab le,  t h a t  Mr. Evanson i s  not 

needed. Well, I th ink  t h a t  misconstrues the  r o l e  o f  

depositions and discovery i n  preparing f o r  a f a c t - f i n d i n g  

process. 

It seems t h a t  FPL takes the  pos i t i on  tha t  

I f  i t  were always t r u e  t h a t  deposit ions could be used 

i n  l i e u  o f  l i v e  testimony, i t  seems t o  me t h a t  t h a t  would 

severely c u r t a i l  the  power o f  t h i s  Commission t o  have statewide 

subpoena power, number one. And, secondly, i t  would prevent 

somebody from pu t t i ng  on a case a t  a proceeding l i k e  CPV plans 

t o  do here. You would have t o  go through and prepare your 

deposi t ion i n  a way t h a t  i s  whol ly d i f f e r e n t  because you would 

say, we l l ,  w a i t  a minute, t h i s  has t o  come i n  as, as evidence 

o f  the  proceeding. 

was c lear  tha t  CPV conducted the  deposi t ion as a discovery 

deposi t ion designed t o  e l i c i t  informat ion t h a t  would then be 

used t o  prepare f o r  cross-examination. So the  re l iance on 

1.330(a)(3) w i th  respect t o  the  deposit ion, we th ink ,  i s  

m i  spl aced. 

I t h i n k  i f  you review the deposit ion, i t  

CHAIRMAN JABER: Mr. Moyle, d i d  you ask i n  the 

deposi t ion questions re la ted  t o  the E-mails t h a t  you've 

attached t o  your response? 
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MR. MOYLE: I bel ieve,  I bel ieve I d i d ,  ma'am; 

p a r t i c u l a r l y  one t h a t  Mr., M r .  Evanson got from Mr. Waters. 

And I'll get i n t o  i t  - -  the  question t h a t  I want - -  
I s  t h a t  deposi t ion dated CHAIRMAN JABER: 

September 23rd? 
MR. MOYLE: 

CHAIRMAN JABER: Okay. Go ahead. 

MR. MOYLE: Okay. Section 120.569(2)(k)(l), 
Statutes, under Chapter 120, which i s  the  s ta tu te  t h a t  

proceeding i s  being conducted under, sets f o r t h  the  s t  

f o r  quashing a subpoena. 

I bel ieve t h a t ' s  r i g h t .  

F1 o r i  da 

t h i s  

ndards 

And I'll j u s t  quote. It says, "Any person subject t o  

a subpoena may, before compliance i n  a t ime ly  peta't ion, request 

a pres id ing o f f i c e r  having j u r i s d i c t i o n  o f  the  dispute t o  

i nva l i da te  the subpoena on the  ground t h a t  i t  was not l a w f u l l y  

issued, i s  unreasonably broad i n  scope or  requires the  

production o f  i r r e l  evant materi  a1 . " 
Now I don ' t  t h i n k  FP&L has argued t h a t  the  subpoena 

das un lawfu l l y  issued, I d o n ' t  t h i n k  they 've argued t h a t  i t ' s  

unreasonably broad i n  scope, and I d o n ' t  t h i n k  t h a t  they've 

argued t h a t  i t  requires a production o f  i r r e l e v a n t  mater ia l .  

So we would argue as a matter o f  l a w  t h a t  t h i s  subpoena i s  

v a l i d  and ought t o  be enforced. Let Me - -  
CHAIRMAN JABER: How does, how does the  argument 

re la ted t o  a v a i l a b i l i t y  and, and distance, you know, he l i v e s  
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beyond the 100-mile radius,  how does, how do you reconci le 

those two arguments? 

MR. MOYLE: My understanding o f  t h a t  i s  t ha t  t h a t ' s  

something tha t  can be used i f ,  i f  you can es tab l i sh  t h a t  the  

person i s  beyond the 100 mi les,  but  i t  doesn't  trump the 

subpoena power. For a pa r t y  pu t t i ng  on a case tha t  fee ls  tha t  

t h i s  witness i s  necessary, i f ,  i f  a j u r i s d i c t i o n  has subpoena 

power over them, I do not bel ieve t h a t  the,  the  prov is ion 

re1 ated t o  the admi s s i  b i  1 i t y  o f  deposit ions trumps the subpoena 

power. 

CHAIRMAN JABER: And the  subpoena Rule o f  C i v i l  

Procedure you sa id  i s ?  

MR. MOYLE: I t h ink  i t ' s  on the  subpoena. I don ' t  

have i t  r i g h t  a t  my f i nge r t i ps .  I ' m  sorry.  

CHAIRMAN JABER: Okay. But you c i t e d  t o  some ru le .  

MR. MOYLE: I c i t e d  t o  120.569, F lo r i da  Statutes. 

CHAIRMAN JABER: Oh, the  s tatutes.  Okay. 

MR. MOYLE: Right. The, the  other po in t  tha t ,  t h a t  

i s  made i n  the  motion, and I t h ink  i t ' s  a lso re f l ec ted  i n  a 

por t ion  o f  the  t r a n s c r i p t  was, which was attached, i s  CPV asked 

Mr. Evanson a ser ies o f  questions re la ted  t o  h i s  au tho r i t y  w i t h  

respect t o  settlements and whether settlements were th ings t h a t  

he would be made aware o f  and what not.  

We had t h a t  discussion and then re fe r red  him t o  a 

piece o f  testimony from another witness, from another FP&L 
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witness, which we argue shows t h a t  i f  the equ i ty  penal ty were 

not  applied, t h a t  FP&L's proposal would not  be the  l eas t  cost 

a l te rna t ive .  We showed him t h a t ,  t h a t  testimony and asked him 

i f  he knew the person who of fered i t  and knew whether he 

considered t h i s  person t o  be trustworthy.  He sa id he d id .  

I then asked Mr. Evanson whether he was aware o f  why 

the e n t i t y  t h a t  had the lower cost  proposal was no longer i n  

the case. Mr. Evanson said, you need t o  go ask t h a t  e n t i t y .  

said, we l l ,  w i t h  a l l  due respect, I ' m  asking you. He sa id  he 

wasn't r e a l l y  aware. 

I then asked him whether FP&L had entered i n t o  a 

I 

settlement agreement w i t h  t h a t  e n t i t y  tak ing  them out o f  the  

case. Okay? And t h a t  was when he was ins t ruc ted  not t o  answer 

the question. M r .  L i t c h f i e l d  and I engaged i n  some lawyer ly  

back and f o r t h  about the relevancy o f  t h a t ,  and I argue t h a t  I 

consider i t  re levant  t o  the extent t h a t  the  s ta tu te  requires 

the most cos t -e f fec t i ve  determination be made by the 

Commission. And t o  the extent t h a t  there was a lower cost  

a l t e rna t i ve  out there and you d idn ' t  apply the  equ i ty  penal ty,  

i f  FP&L had entered i n t o  a settlement agreement w i t h  t h i s  

e n t i t y  and taken them out o f  t he  case, t h a t  t h a t  was re levant ,  

I would argue, t o  the  proceeding. And Mr. Evanson ( s i c . )  

d i rected the witness no t  t o  answer t h a t  question. 

CHAIRMAN JABER: On t h a t  po in t ,  before you leave t h a t  

po in t  . 
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MR. MOYLE: Uh-huh. 

CHAIRMAN JABER: With respect t o  the d i r e c t i o n  not  t o  

espond, why d i d n ' t  you then seek recourse from the  prehearing 

l f f i c e r ?  Why not move t o  compel? I ' m  t r y i n g  t o  understand why 

,he remedy there i s  having him appear a t  the hearing versus ask 

.he prehearing o f f i c e r  t o  order the  witness t o  answer. 

MR. MOYLE: Sure. Sure. I'll t e l l  you, t e l l  you my 

ihoughts i n  t h a t  regard. 

Number one, he had been served w i th  a v a l i d  subpoena. 

d i d n ' t  know f o r  sure whether FP&L was going t o  move t o  quash 

I d i d n ' t  get  the motion t o  quash u n t i l ,  u n t i l  Monday, )r not. 

. bel ieve. Okay. They ind ica ted  t h a t  they had i t  prepared but 

;hey, you know, hadn' t  made a decision. So my - - 
CHAIRMAN JABER: I ' m  not  sure you ' re  answering my 

yes t ion .  

MR. MOYLE: Okay. 

CHAIRMAN JABER: The motion t o  quash i s  the  motion t o  

juash the subpoena t o  have him appear a t  the hearing. 

MR. MOYLE: Right. 

CHAIRMAN JABER: My question goes t o  the  heart  o f  the 

leposi t ion and your remedy associated w i t h  him not  answering 

the questions a t  the  deposit ion. 

jo ing t o  the prehearing o f f i c e r  and seeking t h a t  the  prehearing 

i f f  i cer compel the  response? 

I s n ' t  the appropriate remedy 

MR. MOYLE: Well, I ' m  not  sure. I mean, we gave t h a t  
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some thought. But my thought was, l i s t e n ,  i f  he 's  going t o  be 

a t  t he  hearing, which I had him under subpoena, there had been 

no motion t o  quash f i l e d ,  then, you know, t h a t  decis ion could 

be made by the Commission; i f  he was ins t ruc ted  again not t o  

answer, t h a t  t h a t  decision could be made by the Commission, 

number one. 

And, number two, qu i te  f rank ly ,  we were working under 

p r e t t y  t i g h t  t ime frames. The deposi t ion was l a s t  Thursday. I 

was i n  West P a l m  Beach Friday, you know, came back here 

yesterday, I ' m  l os ing  my t rack  o f  days, but the  b i d  r u l e  was, I 

guess, Monday. So i t  was, i t  was a p re t t y ,  p r e t t y  hec t ic  time. 

But I would po in t  out, also, tha t ,  you know, 

Mr. L i t c h f i e l d  says tha t  I said, we l l ,  I ' d  go t o  the  prehearing 

o f f i c e r ,  and I considered going t o  the  prehearing o f f i c e r .  But 

the t ransc r ip t  t h a t ' s  attached on Page 58 says, "Mr. Moyle: 

We'l l l e t  t he  Commission s o r t  t h i s  out. Mr. L i t c h f i e l d :  I 

th ink  t h a t ' s  probably what we need t o  do." So, you know, the 

t ransc r ip t  r e f l e c t s  t h a t  I said l e t ' s  l e t  the Commission so r t  

t h i s  one out. And, you know, I th ink  t h a t ' s  the appropriate 

way i n  which t o  pursue it. 

But back on my po in t ,  you know, t h a t  a lso points  ou 

the reason, I bel ieve, why he needs t o  be here personally, 

because I t h i n k  t h a t ' s  a pe r t i nen t  question t o  t h i s  case. 

FP&L has entered i n t o  a settlement agreement w i t h  somebody who 

had a lower cost  a l t e rna t i ve  and deprived the Commission o f  

I f  
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t h a t  evidence, I t h i n k  t h a t ' s  relevant t o  your decis ion and t o  

your judgment. And f o r  t h a t  reason, you know, I t h i n k  t h a t  the 

informat ion he has i s ,  i s  necessary, and we would ask t h a t  you 

go ahead and enforce the  subpoena power t h a t  you have. 

MR. LITCHFIELD: May I respond, Madam Chairman? 

CHAIRMAN JABER: Thank you, Mr. Moyle. No, you may 

not.  

I ' v e  read the pleadings. Here's what we're going t o  do. The 

motion t o  quash the subpoena t o  have M r .  Evanson appear a t  the 

hearing i s  granted. However, the  deposi t ion t r a n s c r i p t  dated 

September 23rd, 2002 - - my copy ind icates it i s  107 pages - - 
I ' m  going t o  leave i t  up t o  the  pa r t i es  t o  make sure i t ' s  the 

t r a n s c r i p t  t h a t  belongs i n  t h i s  hearing, t h a t  t h i s  i s  the 

accurate t ransc r ip t  t h a t  the  cour t  repor ter  should have. That 

I ' v e  heard the arguments and I ' v e  heard the response. 

t r a n s c r i p t  w i l l  be i d e n t i f i e d  as Exh ib i t  1 f o r  purposes o f  the 

hearing and i t  w i l l  be admitted i n t o  the  record. 

(Exh ib i t  1 marked f o r  i d e n t i f i c a t i o n  and admitted i n t o  

the  record.) 

MR. MOYLE: Could I j u s t  f o r  the  record make one, one 

request? 

CHAIRMAN JABER: Go ahead, Mr. Moyle. 

MR. MOYLE: With respect t o  t h a t  question t h a t  I 

contend i s  very important t o  CPV's case, would i t  be 

permissible t o  have t h a t  question asked and answered or  t h a t  

l i n e  o f  questioning asked and answered w i t h  respect t o  the 
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sett lement agreements tha t  FP&L has entered i n t o  w i t h  respect 

t o  other  intervenors i n  t h i s  case? 

CHAIRMAN JABER: Are you asking tha t  I now compel 

Mr. Evanson t o  answer t h a t  question? 

MR. MOYLE: Yes. 

CHAIRMAN JABER: I s  t h a t  what you ' re  asking? No. 

That request i s  denied. 

MR. MOYLE: Okay. Thank you. 

CHAIRMAN JABER: Okay. The next motion I have i n  

f r o n t  o f  me, Ms. Brown, i s  the motion i n  l i m i n e  t o  xclude new 

testimony by PACE. And I do need t o  hear argument on t h a t .  

FP&L f i l e d  a motion. I ' v e  got t h a t  motion, I ' v e  read it. The 

t ime f o r  f i l i n g  responses obviously has no t  expired. So - -  
MR. McGLOTHLIN: Chairman Jaber, we may be able t o  

c a l l  t h a t  a moot motion. Mr. Guyton, suggested a work out t o  

me before we s ta r ted  up here, and on r e f l e c t i o n  I t h i n k  i t ' s  

acceptable t o  our side. 

MR. GUYTON: Madam Chairman, we would withdraw the 

motion w i t h  the understanding t h a t  i f  Mr. S l a t e r  takes the 

stand, he would on ly  be allowed t o  supplement or c l a r i f y  h i s  

p r e f i l e d  testimony t o  the  extent  t h a t  he d i d  so i n  deposi t ion 

t h a t  was taken yesterday, w i t h  the understanding t h a t  i f  he 's  

allowed t o  do t h a t ,  we would be given the  oppor tun i ty  t o  

present 1 i v e  rebu t ta l  witnesses as t o  t h a t  supplemental 

t e s t  i mony . 
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CHAIRMAN JABER: Well, l e t ' s  t a l k  about t h a t .  Let me 
just te l l  you for future knowledge as we1 1 , there i s  a - - I 

have a strong feeling as i t  relates t o  preserving the integrity 
of the process and the integrity of having prefiled testimony 
t h a t  a l l  parties benefit from, prepare their case t o  and, 

frankly, t h a t  the Commissioners and s ta f f  prepare for the 
hearing. So I have a strong feeling as i t  relates t o  
preserving t h a t  process. 
couple of days. 
be no surprises. 
the entire week. 

I d o n ' t  want surprises i n  the next 
I mean, you a l l  are pu t  on notice. There will 

I expect courtesy t o  each other throughout 

So, Mr. McGlothlin, I would ask t h a t  you make sure 
t h a t  you s i t  down w i t h  Mr. Guyton and f i n d  out  w h a t  those 
supplemental changes, corrections, modifications might be and 

understand what the ramifications are. I d o n ' t  like the idea 
of live rebuttal, when clearly the procedure for having, 

governing this case has been established by the prehearing 
officer for some time now. So give me a l i t t l e  more 
information, Mr. McGlothlin. 

MR. McGLOTHLIN: The nature of the updated testimony 
will be t h a t  Mr. Slater, since he filed his prefiled testimony, 
has reviewed, w i t h  the a i d  of the confidential instruction 
manual, the EGEAS runs and has add i t iona l  observations, many of 

whi ch serve t o  suppl ement and reinforce concl usi ons a1 ready 
made i n  the same areas. 
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There are a limited number of observations t h a t  are 
addi t ional  points, but  I t h i n k  w h a t  we've arrived a t  here i s  a 
reasonable work out  because there was an issue of some delay i n  

his a b i l i t y  t o  review t h a t  materials. 
And we, I t h i n k ,  went the extra mile yesterday by 

making h im available for a deposition a t  4:OO yesterday 
afternoon. Mr. Slater drove five miles t o  a court reporter's 
office t o  accommodate FPL's wishes and need i n  t h a t  regard. 
And I t h i n k  i t ' s  acceptable t o  us t o  have the content of t h a t  

deposition serve as the blueprint for whatever supplemental 
testimony would be offered. 

CHAIRMAN JABER: Mr. Guy ton ,  you are n o t ,  you're not 
requesting now t h a t  you be given an opportunity for live 
rebuttal. You're reserving your right t o  seek t h a t  later.  

MR. GUYTON: Our understanding i s  t h a t  there are 
addi t iona l  points t h a t  we would like t o  rebut based upon the 
deposition. There's an elaboration and some addi t iona l  new 
points t h a t  had we had i t  earlier,  we could have prefiled 
rebuttal testimony, as is  our preference. 
understanding t h a t  t h a t  addi t iona l  information would come i n  

when he takes the s tand,  yes, we are asking for leave t o  offer 
two addi t iona l  witnesses, actual 1 y i t  ' s two witnesses t h a t  are 
a1 ready preparing rebuttal , but  they would el aborate when they 
take the stand beyond w h a t  they've prefiled t o  address w h a t  
Mr. Slater proposes t o  elaborate on when he takes the stand. 

B u t  w i t h  the 
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CHAIRMAN JABER: I don ' t  expect t h a t  M r .  S l a t e r  w i l l  

t e s t i f y  today, so l e t  me take t h a t  motion and your request 

under advisement. 

MR. GUYTON: That 's  f i n e .  I mean, the  other 

a l te rna t ives ,  we're p e r f e c t l y  comfortable w i t h  the  motion i n  

l im ine  and proceeding t h a t  way as we l l .  But we o f fe red  t h i s  

accommodation t o  t r y  t o  f a c i l i t a t e  the  process. And, you know, 

w e ' l l  y i e l d  t o  your judgment as t o  which you'd p re fe r .  

CHAIRMAN JABER: Okay. I'll l e t  you two t a l k  about 

it fu r the r .  Get a c lear  understanding what the  changes are, 

Mr. McGlothlin, and I w i l l  r e v i s i t  t h i s  l a t e r  on i n  the  day. 

A l l  r i g h t .  Ms. Brown, t h a t ' s  the on ly  motion I want 

l e f t  outstanding. So are there any other ones I d o n ' t  know 

about? 

MS. BROWN: I ' m  not  aware o f  any, Chairman Jaber. 

And i f  the  pa r t i es  are, I ' d  l i k e  them t o  speak up now. 

CHAIRMAN JABER: Okay. Go ahead, Mr. Moyle. 

MR. MOYLE: I ' m  not  sure i t ' s  - -  we l l ,  maybe i t  i s  a 

It was my i n t e n t  t o  invoke the r u l e  p r i o r  t o  witnesses 

But I ' v e  ra ised 

motion. 

t e s t i f y i n g .  

i t  w i th  the  prehearing o f f i c e r  and i t ' s  usua l ly  been my 

prac t ice  before witnesses are c a l l e d  t o  invoke the  r u l e ,  and I 

would in tend t o  ask t h a t  i t  be done i n  t h i s  case. 

CHAIRMAN JABER: 

I ' m  not  sure we're a t  t h a t  po in t .  

I t h i n k  f o r  purposes o f  t he  record 

we j u s t  need t o  acknowledge t h a t  and leave i t  up t o  you t o  
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handle the questions w i th  respect t o  each witness. Do you 

in tend t o  do tha t  on every s ing le  witness? 

MR. MOYLE: No, ma'am. What I was intending t o  do 

i s ,  as authorized by the F lo r ida  Evidence Code and some case 

l a w ,  t o  invoke the r u l e  i n  t h a t  witnesses - -  again, l e t  me 

s t a r t  from t h i s  premise. 

CPV Gulfcoast has o f fe red  a number o f  witnesses; I 

t h i n k  one witness o f  CPV t h a t ' s  going t o  t e s t i f y .  Our, our 

case i s  going t o  have t o  be made la rge ly  based on 

cross-examination. 

CHAIRMAN JABER: Uh- huh. 

MR. MOYLE: I would ask t h a t  the r u l e  be invoked t o  

preclude a l l  o f  the  FP&L witnesses remaining i n  the  room t o  

hear my cross and the answers and what not because tha t  would 

be un fa i r  t o  CPV Gulfcoast. So a t  t he  appropriate time I would 

ask t h a t  the  r u l e  be invoked consistent w i t h  Section 90.616, 

F lo r ida  Statutes, which i s  the  evidence code. And i f  you want 

t o  take argument on it, I can argue i t  i n  greater d e t a i l .  But 

I j u s t  d i d n ' t  know whether t h i s  was the  t ime t o  argue i t  o r  

r i g h t  before we get t o  - -  
CHAIRMAN JABER: Yeah. I don ' t  know e i the r ,  

Mr. Moyle. 

S t a f f ,  what, procedura l ly  what i s  t he  t iming? Can I 

j u s t  acknowledge the request now o r  do I ac tua l l y  have t o  make 

a f i nd ing  now? What i s  the procedure? 
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MR. HARRIS: Commissioner, generally i n  c ivi l  

practice prior t o  the swearing of the witnesses the rule is  

invoked. I t  will - -  i t ' s  been my experience tha t  usually a l l  

the witnesses will  be sworn and then they're asked t o  leave the 
courtroom i f  the rule is  invoked and the tribunal decides t o  
grant t h a t  request. 

CHAIRMAN JABER: Yeah, Mr. Moyle. I t h i n k  that 's 
something we handle right before each witness comes up. 
d o n ' t ,  I d o n ' t  mind hearing argument on this.  
you have any objection t o  the request? 

B u t  I 

Mr. Guy ton ,  do 

MR. GUYTON: Yes. And I ' d  ask Mr. Hill t o  address 
the request. 

MR. HILL:  Thank you, Chairman Jaber. We oppose the 
sequestrations of witnesses i n  this case for a number o f  

reasons. First, i t  i s  based on the Florida Evidence Code, 
which i s  not applicable here. We d o n ' t  t h i n k  there's any 

purpose for invoking the rule here. 
Even i f  the rule of evidence were applicable i n  this 

case, we would note t h a t  courts apply i t  w i t h  considerable 
discretion, and courts have wide discretion i n  applying the 
rule of sequestration or not applying the rule o f  

sequestration. 
The case 1 aw makes clear - - and I 've got  a case I can 

hand up, i f  necessary. I 've provided i t  t o  Mr. Moyle. The 
rule of sequestration is not a s t r i c t  rule of law. There are a 
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number o f  exceptions. First and foremost, and this  exception 
is  generally recognized and utilized, experts are generally 
outside of a rule of sequestration even when invoked. 

In this particular case, FPL has - -  o f  course, I 

should ci te  my case when I ,  when I mention i t ;  Goodman versus 
West Coast Brace & Limb, 580 So.2d 193. 

The recognized exception for experts applies 
particularly here. FPL has chosen carefully ten witnesses i n  

different areas t o  testify t o  areas t h a t  are w i t h i n  their 
parti cul ar experti se. These witnesses are either practical 
experts or i n  essence they are experts and their  testimony or 
their presence will  be necessary during a l l  parts of the 
presentation of the case i n  order t h a t  they may evaluate 
matters and, and apply their expertise. 

Second, there i s  an exception t o  client 
representatives. Our witnesses are a1 1 , i n  essence, cl ient 
representatives. Generally, generally speaking, people i n  

courts, the exception for client representative i s  t o  a single 
representative, but  that ' s  not necessarily the case. And here 
we have client representatives from various areas of the 
company w i t h  various areas of knowledge, and we t h i n k  i t ' s  
appropriate t o  have them here. 

Addit ional ly ,  the principle rule underlying or the 
principle reason for the rule o f  sequestration is  t o  avoid 

witnesses from listening t o  other testimony and coloring their 
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testimony as a r e s u l t .  That danger i s  absent o r  an absolute 

minimum here because we're t a l  k ing  about p r e f i l e d  testimony. 

And t h i s ,  t h i s  i s  the common sense approach. Every witness 

here knows what every witness i s  going t o  say, i t ' s  been p a r t  

o f  the pub l ic  record f o r  months, t he re ' s  no secret about what 

these testimonies are going t o  be. Most o f  our witnesses have 

already been deposed, so there 's  no issue about the issues t h a t  

w i l l  be brought up i n  cross-examination. So the  basis 

underlying the r u l e  i s  not  present here. There's no danger o f  

witnesses co lo r ing  t h e i r  testimony. 

CHAIRMAN JABER: Mr. - - j u s t  i f  I could i n t e r j e c t .  

Mr. Moyle, i t ' s  been my experience since my time here t h a t  the 

b a l l  gets passed so much as witnesses t e s t i f y  t h a t  the guy t h a t  

ends up holding the b a l l  a t  the end o f  the  day i s  the l a s t  

ditness, and i t  j u s t  saves so much t ime when he 's  heard a l l  the  

questions t h a t  have gotten re fe r red  t o  him. But i t  i s  your 

request. 

MR. MOYLE: Yeah. And I guess, again, i t ' s  premised 

la rge ly  on the s i t u a t i o n  i n  which we f i nd  ourselves, which i s  

having t o  b u i l d  a case on cross-examination. And I would argue 

that  i t ' s  inherent ly  u n f a i r  f o r  a l l  the  witnesses t o  s i t  i n  the  

room and l i s t e n  t o  my cross and then the  answers, and i t ' s  more 

l i k e l y  than not  t h a t  answers would doveta i l  i f  they were a l l  i n  

the room. 

CHAIRMAN JABER: But t he  choice t o  b u i l d  your case on 
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:ross - examinati on was your choi ce. 

MR. MOYLE: That 's  r i g h t .  That 's r i g h t .  But, but ,  

3gain, the case - -  I th ink  the  case l a w ,  the case t h a t  Mr. H i l l  

Jave you, i f  you look a t  the, the f i r s t  sect ion there, i t  says, 

iuote, "When a pa r t y  requests t h a t  witnesses w i l l  be excluded 

from a t r i a l  proceeding under the sequestration ru le ,  general ly 

the t r i a l  cour t  w i l l  exclude a l l  perspective witnesses from the 

Zourtroom," quote, " t o  avoid co lo r ing  o f  a wi tness 's  testimony 

3y t h a t  which he has heard from other witnesses who have 

Dreceded him on t r i a l .  " And i t  c i t e s ,  you know, a number o f  

ji f fe ren t  cases. 

I t ' s  always been my pract ice,  t r y i n g  th ings over a t  

the D iv i s ion  o f  Administrat ive Hearings or i n  courts,  t o  invoke 

the r u l e  when I f e l t  i t  would be benef ic ia l  t o  a t r i a l  

strategy. Today, wi thout ge t t ing ,  you know, i n t o  a l l  o f  my 

t r i a l  s t rategy, you know, the  case i s  l a rge l y  premised on 

cross, and f o r  t h a t  reason we t h i n k  t h a t  i t ' s  appropriate t o  

invoke the r u l e .  

Just  a couple o f  comments. With respect t o  - - 
CHAIRMAN JABER: Hang onto t h a t  thought. I need t o  

l e t  Mr. H i l l  f i n i s h .  I in te r rup ted  him. But I w i l l  l e t  you 

respond. 

MR. MOYLE: Okay. Thank you. 

MR. HILL: Thank you, Chairman Jaber. My next po in t  

was going t o  be the  e f f i c i e n c y  po in t ,  and there are going t o  be 
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occasions, we expect, where a witness will simply have t o  defer 
a question either from cross-examination or from the Commission 
t o  another witness. I t  would be much more efficient t o  have 
the witnesses present. And, as you noted, the last one of the 
day is  probably going t o  be answering a l o t  o f  questions. 

So the way this proceeding i s  set forth, the rule 
d i l l  not support efficiency, i t  will detract significantly from 
the efficiency of p u t t i n g  on our case. And we believe i t  will  

be much more beneficial t o  the panel t o  have the witnesses 
present during a l l  phases, during a l l  the questioning. 

CHAIRMAN JABER: Is i t  your opinion I have the 
on t o  deny this kind of request? 

MR. HILL: Absolutely. You have, you have wide - -  
d i  scret 

you have the discretion not t o  even apply the rule of 

sequestration here. And we have looked carefully t o  f 
Ahether this  Commission has ever invoked the rule of 

sequestration. We were not able t o  f i n d  any purported 
Ahere this Commission has even applied the rule of 

you have the d 

nd 

pl aces 

sequestration. So you d o n ' t  - -  you can check w i t h  staff and 

I ' d  invite you t o ,  but  you have the discretion not  t o  even 
recognize the rule of sequestration. And certainly i f  the rule 
dere applicable here as i t  were i n  a court, you would have the 
discretion t o  deny i t  for the interest of efficiency and, and 

w t t i n g  on an efficient case. So, absolutely, you have the, 
scretion. 
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CHAIRMAN JABER: Thank you, Mr. Hill. Mr. Moyle, I 

want you t o  respond t o  a l l  of t h a t .  B u t  two questions for you: 

Is there a n y t h i n g  i n  120 i n  the APA tha t ' s ,  t h a t  is  similar t o  
the provision i n  Chapter 90 is  the f i r s t  question? And the 
second question i s ,  do you agree I have the discretion t o  deny 
your request? 

MR. MOYLE: Let me s ta r t  w i t h  the second one f i r s t  
because I d o n ' t  have t o  go look. Yeah. I do believe the 
standard i s  a discretionary standard, and i t ' s  whether t h a t  
discretion is abused or not. So Mr. Hill and I agree on, on 
t h a t  po in t .  

Wi th  respect t o  just a couple of other points  t h a t  he 
made t h a t  I t h i n k  I can concur on. 
t h a t  when the rule is  invoked, t h a t  parties are allowed t o  have 
one client representative remain i n ,  and tha t ' s ,  I t h i n k ,  

almost a due process issue so they can be part of the 
proceedings and partake. 

I t ' s  been my experience 

With  respect t o  the efficiency argument, I would 

disagree w i t h  t h a t  because I t h i n k  i t ' s  incumbent on the 
lawyers t o  have the questions t o  ask the witnesses. And t o  the 
extent t h a t  Witness A says, well, Witness B would be better t o  
answer t h a t  question, you know, particularly for me on cross, 
then i t ' s  going t o  be my job  t o  say, okay, I need t o  ask t h a t  
question of Witness B .  And, you know, the idea t h a t  somehow 
the witnesses are going t o  be responsible for t h a t  or doing 
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that, I just disagree from an efficiency standpoint. I mean, 
it's the lawyers' responsibility to keep track of that and to 
pose the questions to the, to the right, right witnesses. 

With respect to your, your question about, about 
Section 90 and 120, I can't give you a definitive answer on 
that, candidly. I'm sorry I can't. It's been my understanding 
that typically administrative processes follow the evidence 
code as guidance. I mean, I think it wouldn't make sense not 
to follow the evidence code. It's been put together because 
it's been dependable and reliable and the courts of the State 
of Florida use it. And I would argue that administrative 
tribunals ought to also follow its fundamental tenets, and the 
exclusive of witnesses, I would argue, i s  sort of a fundamental 
tenet of the evidence code. 

I would point out that the administrative procedures 
has been known to be a little more lax on certain evidence 
things like hearsay evidence can come in so long as it doesn't 
serve to prove the essentially fact, as the basis of the 
essential fact. 

So I'm sorry I can't give you a definitive answer on 
that. Maybe staff knows or maybe Mr. Hill knows. 

CHAIRMAN JABER: Thank you, Mr. Moyle. Does that 
conclude your response? 

MR. MOYLE: Yes, ma'am. 
CHAIRMAN JABER: Staff, I think Mr. Moyle is correct 
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where i n  the APA, i f  there i s n ' t  a p rov is ion  on a ce r ta in  

subject ,  we do defer t o  the evidence code. 

i s  a correct  statement. Do you agree w i t h  tha t?  

I t h i n k  t h a t  t h a t  

MR. HARRIS: Commissioners, my understanding i s  the 

I do Commission does fo l low the  evidence code when possible. 

not be l ieve there i s  a b inding requirement t h a t  you must fo l l ow  

it on a l l  occasions. 

CHAIRMAN JABER: But saying a l l  o f  t h a t ,  s t a f f  agrees 

I have the d i sc re t i on  t o  the deny the  request t o  invoke 

Section 90.616 o f  the F lo r ida  Evidence Code? 

MR. HARRIS: Absolutely, Commissioner. 

CHAIRMAN JABER: Okay. Mr. Moyle, I ' m  going t o  deny 

your request. 

MR. MOYLE: Okay. 

CHAIRMAN JABER: I don ' t  t h i n k  the  circumstances you 

ra ise  i n  t h i s  case warrant dev iat ion from our pract ice.  And, 

f rank ly ,  I have confidence i n  the way t h i s  hearing w i l l  be 

conducted t o  a l l a y  your concerns. This i s  going t o  be, as they 

a1 ways are, f a i r  hearings w i t h  witnesses being admoni shed when 

they don ' t  answer the  questions and counsel being put  on no t i ce  

how t h i s  hearing w i l l  be conducted. So I t h i n k  your concerns 

A l l  be addressed i n  other ways. 

MR. MOYLE: And I have, I have no doubt - - don ' t  

understand my comments t o  suggest any doubt about t h a t .  

CHAIRMAN JABER: I don ' t .  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

38 

MR. MOYLE: I was just, you know, making a po in t  w i t h  

nespect t o  witnesses hearing others. B u t  I t h a n k  you for 

:onsidering the request and appreciate the, the ruling. 
CHAIRMAN JABER: Okay. Any other preliminary 

natters? 
All right. Here's w h a t  we're going t o  do. We're 

going t o  go ahead and swear i n  the witnesses. 
the witnesses please stand and raise their right hand. 

I would ask t h a t  

(Witnesses col 1 ecti vel y sworn. 1 
CHAIRMAN JABER: Thank you. Now while I see the 

ditnesses, l e t  me te l l  you t h a t  I expect your responses will  

begin w i t h  a yes or no where appropriate, w i t h  a fair  
Dpportunity for a response or an elaboration. B u t  i f  a 
question calls for a yes or no answer, I'm going t o  be 
listening t o  a yes or no. And, frankly, I won' t  wai t  for an 
Dbjection. 
instruction. 

I will  be prepared t o  remind the witnesses of the 

The attorneys, absolutely you have a right t o  
preserve the record on appeal by making various objections. 
You know, we d o n ' t  s tand  i n  the way of that. B u t  I would ask 
t h a t  you remember w h a t  the b ig  picture i s  as i t  relates t o  this 
Commission making a f ind ing  a t  the end of the day. I ,  for one, 

and I know my colleagues share the concern, we want t o  hear the 
substance of the testimony. We want t o  hear the substance of 

the petition so t h a t  we can make the most informed decision we 
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can make a t  the end o f  t h i s  process. I respect the need t o  

consider object ions,  and don ' t  get me wrong, I w i l l  r u l e  on 

objections. But I would ask t h a t  we weigh a l l  o f  t h a t  w i th  a 

professional courtesy and the understanding o f  what the  

Commissioners are really here t o  decide throughout t h i s  

process. 

This hearing w i l l  get  done by Friday. I f  t h i s  

hearing does not  get done on Friday, I am not k idding, ask 

around, I ' m  prepared t o  be here Saturday and I know my 

colleagues w i l l  be here Saturday. That 's  not a b l u f f ;  r i g h t ?  

We've had Saturday hearings before. 

I would expect t h a t  we conduct t h i s  hearing w i th  the 

utmost professionalism. We're going t o  take a short  break 

before opening statements because I understand there needs t o  

be a setup over here f o r  the Commissioners i n  the  use o f  v isual  

aids. 

S t a f f ,  before we take a short  break, i s  there 

anything e lse  we need t o  discuss r i g h t  now? 

MS. BROWN: Not t h a t  I ' m  aware o f ,  Chairman Jaber. 

CHAIRMAN JABER: We're going t o  come back a t  - -  we're 

going t o  take a ten-minute break. 

you asked fo r ,  Mr. Guyton. 

I th ink  ten  minutes i s  what 

MR. GUYTON: Yes, Madam Chairman. 

CHAIRMAN JABER: We' l l  take a ten-minute break and 

then s t a r t  the  hearing. Thank you. 
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(Recess taken. 1 

CHAIRMAN JABER: Let's get back on the record. We're 
at the stage now where we can entertain opening statements. 
I've been looking at the prehearing order, and it looks like 
the prehearing officer allowed opening statements of ten 
minutes per party and requested that the parties coordinate 
with respect to their openings statements to avoid repetition. 
I assume that's been done. 

I notice also that an opportunity will be given to 
I mean, FP&L to respond to the arguments, if they decide to. 

that may not be necessary at all, I would imagine, Mr. Guyton. 
MR. GUYTON: 
CHAIRMAN JABER: Okay, We'll start with you, 

I'll keep that in mind, Commissioner. 

Mr. Guyton. 
MR. GUYTON: Thank you. 
CHAIRMAN JABER: You catch on so fast. 
MR. GUYTON : Commi ssi oners , in these two companion 

proceedi ng F1 orida Power & Light Company seeks a determi nation 
of need pursuant to Section 403.519, Florida Statutes, for two 
highly efficient low cost power plants that are necessary to 
meet the needs of its customers. 

The first unit is Martin Unit 8. It is a conversion 
of two 159-megawatt combustion turbines into a 1,107-megawatt 
four-on-one combined cycle unit. This conversion with result 
in an incremental capacity of 789 megawatts. The second unit 
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i s  Manatee Uni t  3. It i s  an 1,107-megawatt four-on-one 

combined cycle u n i t .  

Commissioners, these cases are the  culmination o f  

almost two years and countless hours o f  work by F lo r ida  Power & 

L ight  Company. As a r e s u l t  o f  t h i s  unprecedented e f f o r t ,  these 

two u n i t  addi t ions are the  most analyzed and the  most ca re fu l l y  

scrut in ized capacity addi t ions ever undertaken by F lo r ida  Power 

!l Ligh t  Company, and we submit probably i n  the  h i s t o r y  o f  

F1 o r i  da . 
FPL's case i s  extensive and it i s  we l l  documented. 

The same cannot be sa id o f  the  intervenors '  case. I w i l l  help, 

I w i l l  help you or a t  l eas t  I w i l l  attempt t o  he lp i n  terms o f  

g iv ing  you some visual  idea o f  the evidence t h a t  you w i l l  hear 

over the next three days. 

I do t h a t  by d i r e c t i n g  your a t ten t i on  t o  t h i s  tab le  

t o  my r i g h t  and t o  your l e f t .  FPL w i l l  present p r e f i l e d  d i r e c t  

testimony o f  ten witnesses and t h e i r  exh ib i t s .  That ' s  the p i l e  

on the  f a r ,  your f a r  l e f t  o f  the tab le  there. 

Supplementing t h a t  as an addi t ional  e x h i b i t  i s  t h i s  

stack o f  mater ia ls towards the  middle o f  the  page, which - -  
towards the  middle o f  t he  tab le ,  which consis t  o f  the  Need 

Study and a l l  the appendices underlying the  Need Study. 

I n  add i t ion  t o  t h a t ,  FPL i s  submitt ing conf ident ia l  

exh ib i t s  t ha t  include the  b i d  documents t h a t  were submitted or 
a summary o f  the  economics o f  the  b i d  documents, and the  
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primary computer runs that FPL used to reach its determination 
on cost-effectiveness. Those materials are in the boxes behind 
our Need Study and exhibits. That is FPL's direct case. 

Next to it, this relatively modest stack here next to 
the Need Study, is the intervenors' testimony consisting o f  

about 30 pages of testimony and a few exhibits. 
Next to it on the right-hand corner is Mr. Maurey's, 

the staff witness's testimony, and he testifies as to one issue 
in the economic analysis. 

And then this last pile back closest t o  me is our 
rebuttal testimony where we rebut both the intervenor testimony 
as well as Mr. Maurey's testimony. 

This information, plus whatever you hear on 
cross-examination and in the exhibits that are in, will be the 
zvidence in this case. But that is not all the documentation. 
FPL performed hundreds, if not thousands of computer 
simulations in its economic evaluation. In addition, it had an 
independent eval uator conduct numerous simul ations. 

The intervenors and staff posed 354 interrogatories 
to  Florida Power & Light Company and 309 request for production 
3f documents, and they took nine depositions of current and 
former FPL employees. FPL produced 21,981 pages of documents 
in response to the request to produce. 

Now you will hear some argument and evidence over the 
I submit to you iext two days about openness and transparency. 
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t h a t  t h i s  process and evaluat on has been f u l l y  and completely 

documented and i t  i s  i n  every sense o f  the word an open process 

f o r  t he  intervenors and you t o  examine. 

Now despite the volume o f  documents that I ' v e  drawn 

your a t ten t i on  t o ,  I ' d  l i k e  t o  d i s t i l l  FPL's case i n t o  

r e l a t i v e l y  modest s i x  or seven points .  

F i r s t  i s  FPL needs 1,722 megawatts o f  addi t ional  

capaci ty i n  2005 and i n  2006 t o  meet i t s  Commission-approved 

20 percent reserve margin. As best I can t e l l ,  t h i s  issue i s  

uncontested. 

FPL conducted not  one, bu t  two capaci ty s o l i c i t a t i o n s  

i n  which 18 bidders presented 134 a l te rna t ives  t o  Mart in Unit 8 

and Manatee Unit 3. FPL conducted a r igorous, comprehensive 

and demonstrably ob jec t ive  economic analysis. FPL used 

ana ly t i ca l  1 y sound model s and reasonable and consi s tent  

assumptions t o  analyze both the  b idders '  proposals and FPL's 

sel f - bui  1 d o p t i  ons. 

FPL's economic analysis,  as the  evidence w i l l  show, 

was conservative and i n  some ways even favored the  bidders. 

FPL d id  not  question any o f  the  o p t i m i s t i c  assumptions t h a t  

were used by a number o f  the  bidders i n  t h e i r  proposals and FPL 

d i d  not adjust  f o r  the  caveats o r  exceptions t h a t  were proposed 

i n  t h e i r  proposal s t h a t  i n  a1 1 1 i kel  i hood would have increased 

the costs associated w i t h  the  pro jec ts .  

As t o  i t s  own s e l f - b u i l d  options, FPL d i d  not inc lude 
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the residual value that would be associated with its unit after 
the life of the unit, which could be considerable. And we did 
in our model ing, we recognized revenue requirements associated 
with a self-build option, even those these units would be 
brought in seven months before we have a revenue sharing 
agreement that is set to expire and, therefore, we would not be 
able to request a rate increase at the time that these units 
were brought into service. Those costs were attributed to us 
even though they wouldn't be experienced by customers. 

With this conservatism, the Martin Unit 8/Manatee 
Unit 3 portfolio was still the most cost-effective alternative 
over the next best portfolio that didn't include those units by 
$83 mi 1 1 ion net present Val ue. 

The Martin Unit 8/Manatee Unit 3 plan costs 
approximately $500 million. That's a half a billion dollars 
net present value less than the lowest cost all outside 
proposal portfolio. 

FPL's cost-effectiveness analysis was monitored by 
your staff, and FPL's conclusions as to its cost-effectiveness 
analysis was confirmed by an independent third-party evaluator 
who found that FPL's lowest cost alternative - -  or was the 
lowest cost alternative by at least $135 million net present 
value. 

Now before we conducted or my client conducted its 
economic analysis , FPL decl ared three bidders with 18 proposal s 
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to be ineligible, and it did so to protect FPL's customers. 
One bidder with one proposal was dropped because that bidder 
was unwilling to meet a minimum requirement specified in the 
supplemental RFP, that being a completion security that was 
designed to protect customers. 

One bidder with five proposals was dropped because of 
it's stated intent to miss an in-service date on an existing 
power supply agreement and because FPL had concern about its 
financial viability. 

And one bidder with 16 proposals withdrew four and 
the other 12 were dropped because the bidder was considered to 
be too risky by Florida Power & Light Company to supply its 
customers. 
FPL also had concerns about its financial condition. 

It had faced allegations of gross misconduct and 

Indeed, FPL was concerned about the financial 
viability of several of the bidders that submitted proposals, 
and FPL made the decision that it would not entrust its 
customers' reliability or cost to bidders that were financially 
di stressed. 

Commissioners, there is far more evidence in this 
case, but that is the essence of FPL's case. Based on that 
evidence, we're asking you to grant Florida Power & Light an 
affirmative determination of need for Martin Unit 8 and Manatee 
Unit 3. As to both units, all four of the statutory criteria 
o f  403.519 have been met. Both units are needed for system 
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reliability and integrity. 
Commi ssion- approved 20 percent reserve margin in both 2005 and 
2006. Both units are needed for adequately electricity at a 
reasonable cost. Both of these units have very low heat rates 
and very high availability. And with FPL's demonstrated 
ability to run combined cycle units, excuse me, at high 
availability and low cost, that will result in more than 
adequate electricity at a reasonable cost to customers. 

FPL needs both units to meet its 

FPL's units are the most cost-effective alternatives 
available by at least $83 to $135 million over any of the 
portfolios that do not include both those units and by 
$500 million by a portfolio that only has the best of the 
self-build options available. And, final y, there is no DSM 
available to FPL that would mitigate the need for either unit. 

Commissioners, thank you. I'll reserve the 
opportunity that will remain in my time to respond to the other 
remarks. 

CHAIRMAN JABER: Thank you, Mr. Guyton. Mr. Moyle? 
MR. MOYLE: Thank you. I have some prepared remarks 

that I'll respond to. But I might just note, if we were doing 
this by weight, I think CPV would have a pretty distinct 
advantage if you tallied up their counsel ' s  poundage. So 
anyway I appreciate Mr. Guyton's pointing out all this 
information, but I think this case is not something that's 
decided on volumes of information but based on the testimony 
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t h a t  you're going t o  hear from these witnesses. 
For the record, I am Jon Moyle, J r . ,  representing 

Competitive Power Ventures, CPV Gulfcoast's b id  i n  this project 
and I'm here on their behalf today. 

This case from CPV's perspective essentially involves 
three issues: Was the RFP process conducted fairly;  d id  FP&L 

tell the bidders how their bids  would be judged and the 
criteria t h a t  would be used t o  judge their bids as the b id  rule 
requires; and can FP&L carry i t s  burden of proof t h a t  i t ' s  
self-build projects are the most cost-effective? 

I want t o  take a minute and t a l k  about each of these 
and sort of preview a l i t t l e  b i t  for you some of the evidence 
that you will see. 

Fairness, was the RFP conducted fairly? CPV contends 
that i t  was not for a number of reasons. I d o n ' t  believe you 

have t o  look much further t h a n  the terms of both the original 
?FP and the supplemental RFP t o  see t h a t  the RFP was crafted i n  

a way t o  give FP&L's  self-build options an advantage over other 
3roposal s. 

I will  point  out an example. The original RFP had a 
legislative out  provision which essentially sa id  i f  the 
Legislature made any change w i t h  respect t o  the regulatory 
scheme i n  Florida, t h a t  FP&L could get out of a contract t h a t  
i t  entered into. 

Now the IPPs sa id  this is  not fair ,  i t  places a l l  the 
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risk on the I P P s ,  and argued t h a t  t h a t  legislative out 
provision was inherently unfair. 

FPL i n  their supplemental RFP d i d  change i t ,  but  we 
dould argue i t ' s  s t i l l  relevant evidence t o  show the mind set 
of FP&L i n  p u t t i n g  together the RFP. 

There was a reg out  provision t h a t  i s  i n  the 
supplemental RFP t h a t  you will see i n  an internal FP&L E-mail 

t h a t  FP&L acknowledged this reg out provision i s  likely t o  be 
disfavored by the Commission. Yet i t ' s  our understanding t h a t  
t h a t  reg out  provision was included i n  the terms of the 
supplemental RFP. 

You're going t o  hear a l o t  of t a l k  about an equity 
penalty, and FP&L i n  their supplemental RFP put  i n  place an 
equity penalty. 
from experts about the equity penalty, b u t  I t h i n k  there's a 
l o t  of disagreement on the equity penalty. 
their internal E-mails acknowledged t h a t  i t  would be a 
controversial item. And CPV would argue t h a t  the equity 
penalty was i n  part b u i l t  i n  t o  give FP&L room i n  the event 
t h a t  i t  needed t o  be applied t o  declare themselves the winner. 

I ' m  not an economist, and you' re going t o  hear 

I t h i n k  FP&L i n  

And you'll see an E-mail written by Steve Sim, one of 

the key people i n  charge o f  the RFP, t h a t  refers t o  this equity 
penalty as, quote, not the cake, but  i t  may not even be the 
icing; i t ' s  more like the candle. 

While FP&L will  attempt t o  explain away this E-mail ,  
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remember the power o f  E - m a i  1 s w r i t t e n  contemporaneously as you 

wei gh evidence and gauge i t s  s i  gni f i  cance. 

CPV would argue t h a t  the equ i ty  penalty i s  ye t  

another example o f  how the RFP was designed w i t h  features t h a t  

u n f a i r l y  favor FP&L. 

You w i l l  a lso see, and i t ' s  appended t o  the testimony 

t h a t  CPV has of fered, a document t h a t  was prepared a t  the 

request o f  Steve Sim,  the person charged w i t h  running the RFP, 

t h a t  suggests how the evaluation process could be conducted. 

This memo concludes b ' l i s t i n g  a seven-step approach t o  be used 

i n  evaluating the bids.  

CPV bel ieves t h i s  i s  an important document because i t  

was prepared before the f i r s t  RFP was ever issued. And as best 

CPV can t e l l ,  i t ' s  the only i n te rna l  FP&L document t h a t  

formalizes how the evaluation w i l l  be conducted. 

I would t e l l  you when you review t h i s  memo t h a t  the 

second step ind icated t h a t  FP&L would review the outside 

proposals and then i t  w i l l  obta in  FP&L's cost o f  construction. 

Regarding FP&L's construct ion cost , the memo says, quote, 

"These costs should be as aggressive as possible t o  both 

minimize the remaining work and increase the  d e f e n s i b i l i t y  o f  

any subsequent decision t o  go w i t h  an FPL opt ion."  We 

i n t e r p r e t  t h a t  t o  say they ' re  t e l l i n g  t h e i r  f o l ks  t o  be 

aggressive w i t h  t h e i r  construct ion numbers. 

Step f i v e  o f  t h i s  document t e l l s ,  says, i t  d i r e c t s  
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that you repeat steps two t o  four u n t i l  FP&L's numbers are 

lower than the outside bidders. Remember, step two i s  the step 

that says be aggressive i n  your construct ion numbers. So we 

viewed t h i s  as s o r t  o f  a process t h a t  would continue u n t i l  FP&L 

3ecl ared i t s e l  f the winner. 

This document - - step s i x  says t h a t  you enter the 

resu l t i ng  FP&L pro jec ts  i n t o  EGEAS versus the proposals t o  

2nsure t h a t  the FPL pro jects  are selected by EGEAS as the 

dinner. That ' s  a quote from t h i s  docket. 

FP&L produced t h i s  t o  us and we 

o f  so r t  o f  the mind set o f  the f o l k s  t h a t  

evaluating the RFP. 

There's a1 so another document t 

t h i n k  i t ' s  i n d i c a t i  /e 

were i n  charge o f  

i a t  i s  attached t o  the 

testimony o f  CPV's witness. That 's  an E - m a i l  from Sam Waters 

t o  Paul Evanson, the president o f  FP&L, i n  which Sam i s  se t t i ng  

up a meeting, quote, " t o  discuss a strategy i n  responding t o  

the bids received addressing our RFP as wel l  as the long-term 

generation strategy. " 

Normally se t t i ng  up t h i s  k ind  o f  meeting may seem 

rather rout ine.  However, i n  the same E - m a i l ,  Sam states,  "I 

have t o  caut ion everyone t h a t  we w i l l  not  have a proposed l i s t  

o f  bidders or  anything approaching a f i n a l  r e s u l t  o f  the 

analysis." He concludes i n  h i s  E - m a i l  by saying, quote, "My 

i n t e n t  i s  t o  develop a consensus on generation f o r  our 

generation plan; i . e . ,  do we want t o  b u i l d  or  buy o r  a 
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:ombination of both? What k ind  of p r o j e c t  should we be 

nvolved i n ?  How long should we be buying f o r  i f  t h a t  i s  the 
:hoice? Should F P L E , "  I be l i eve  t h a t ' s  FP&L Energy, "be 

nvolved i n  the pro jec ts?"  
I would argue t h a t  t h a t  memo i s  p e r f e c t l y  fine t o  s i t  

round and t a l k  about a generat ion s t r a t e g y  plan i f  you d o n ' t  
lave an RFP out  there. B u t  given the f a c t  t h a t  there's an RFP 

u t  there, and by Sam's own words i n  this E-mail he won't  have 
'inal a n a l y s i s  t o  c a l l  a meeting and t o  have such a meeting t o  
levelop a consensus about which  way you want t o  go, we would 
irgue is  further evidence t h a t ,  t h a t  this process  was not  
:onducted i n  a f a i r  and impar t ia l  manner. 

Let me move on t o  the second issue which I ' v e  
dentified, which  

judged. Did FP&L 

: r i t e r i a  t h a t  wou 
tval uated? 

You' l l  
language i n  there 
iere's the cri ter 

is  a d e s c r i p t i o n  of how the b ids  would be 

adequately inform the bidders about the 
d be used and how their b ids  would be 

ook a t  the supplemental RFP and i t  has 
t h a t  t a l k s  about how t h i n g s  may be done. 
a t h a t  may be used. Your b ids  may be 

grouped. There was no c e r t a i n t y  w i t h  r e spec t  t o  how i t  would 
)e done. And I t h i n k  your b id  rule r e q u i r e s  t h a t  the 
nethodology be described i n  d e t a i l  about how the bids  wi l l  be 

?valuated. 
The Martin 3 U n i t  i s  being proposed i n  2005 t o  meet a 
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load o f  approximately 15 megawatts. You're going t o  hear 

testimony about tha t ,  and I th ink  Mr. Guyton i n  h i s  opening 

remark mentioned tha t  there was no DSM tha t  could get them t o  

15 megawatts. Notwithstanding t h i s  very, very small s h o r t f a l l ,  

ra ther  than going and look ing f o r  programs t h a t  would meet the 

need f o r  the Manatee Un i t ,  FP&L engaged i n  t h i s  process where 

they combined a 1 o f  these bids.  So i f  somebody submitted a 

b id ,  they would be lumped i n  w i th  a bunch o f  other proposals, 

and y o u ' l l  hear testimony about t h i s .  

FP&L, when they decided t o  negotiate, they on ly  

negotiated i t  i n  a face- to - face  meeting w i t h  one bidder. And 

the reason i s  because, we l l ,  t h i s  was a low cost b i d  i n  t h i s  

group o f  proposals. But t o  my way o f  th ink ing ,  having a b i d  

tha t  gets looped i n  and grouped i n  w i th  a group o f  proposals, 

the bidder has no au tho r i t y  o r  say over which proposal i t ' s  

grouped i n  wi th,  and you don ' t  have any a b i l i t y  t o  contro l  

those negot iat ions o r  be a t  the  tab le .  Your whole pos i t i on  i s  

dependent on how these negot iat ions between FP&L and one bidder 

ensue i s  not f a i r .  And we t h i n k  t h i s  grouping issue 

ind icates - - and i t  was never disclosed f u l l y  t o  the  bidders 

tha t  t h a t  would be the  methodology employed. Thei r  RFP says i t  

may be used. I would argue t h a t  i t  may not be used; i t  was not 

described w i th  ce r ta in t y .  

With respect t o  c r i t e r i a ,  we would argue the b i d  r u l e  

says you need t o  know the  c r i t e r i a  by which you ' re  going t o  be 
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judged. FP&L reserved the right i n  their supplemental t o  have 
other cri teria.  In the testimony y o u ' l l  see that they indeed 
used other criteria i n  evaluating the bids. Things like 

experience i n  the Florida labor market, t h a t  was a criteria 
t h a t  cannot be found anywhere i n  the supplemental RFP. Yet i n  

testimony t h a t  will  be received by you today, you will see t h a t  
the labor market was a factor t h a t  was considered. 

Another factor was the contractual certainty or 
contractual commitment of the bidders. T h a t  was something t h a t  
FP&L placed weight on and emphasis on, yet i t  was never 
disclosed t o  the bidders i n  the supplemental RFP. 

So we're going t o  show you through cross-examination, 
we hope, t h a t  there are issues like t h a t  where FP&L evaluated 
the b ids ,  i t  was part of the methodology, yet i t  was never 
disclosed t o  the bidders as being part of the methodology as 
required by the rule. 

The f i n a l  issue t h a t  I've identified for you, and I 

d a n t  t o  t a l k  just a minute about,  i s  can FP&L meet i t s  burden 
tha t  i t  has the most cost-effective alternative? We would 

argue no for a number of reasons. One, we t h i n k  t h a t  because 
the process was not conducted i n  a fa i r  way t h a t  i t  calls i n t o  
question a l l  the decisions t h a t  flow from i t ,  number one. 
Secondly, w i t h o u t  the imposition of an equity penalty, I t h i n k  

the evidence will reflect t h a t  there were a number of proposals 
that were more cost-effective t h a n  FP&L's  self-build options,  
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and t h a t  the, we don ' t  bel ieve the equ i ty  penal ty  should be 

app l ied  f o r  the resu l t s ,  f o r  the reasons set f o r t h  i n  s t a f f ' s  

testimony tha t  you w i l l  be hearing. 

The FP&L numbers, i f  you look a t  t ha t  memo, were 

aggressive numbers based on estimate, not firm contracts.  Bids 

were submitted t h a t  the supplemental RFP required there t o  be 

guaranteed p r i c i n g  i n  them. Had a b i d  been accepted, a b ind ing 

contract  would have been entered i n t o ,  and t h a t  contract  would 

be before you today and you would be making a decision, a 

judgment about whether tha t  cont ract  was the most 

cos t -e f fec t i ve  approach i n  which t o  meet t h i s  need. 

FP&L doesn't ,  doesn't  have a contract  before you 

today. What they have before you today are numbers t h a t  are 

not based on contracts. 

You w i l l  hear questions asked about do you have 

zontracts f o r  turbines, do you have contracts f o r  construct on, 

j o  you have contracts f o r  gas? The answer, I bel ieve, t o  a 1 

those questions w i l l  be no. FP&L does not  have firm contracts 

fo r  j u s t  about any component o f  these two f a c i l i t i e s .  

I th ink  y o u ' l l  a lso hear some testimony, and w i t h  

respect t o  being bound by your numbers, t h a t  FP&L ind icates 

that these numbers are estimates and they w i l l  not  be bound t o  

them and tha t  they reserve the  r i g h t ,  should something go 

vrong, t o  come back i n  l a t e r  and seek addi t ional  cost recovery. 

CPV would argue t h a t  t h a t  i s  not  f a i r ,  t ha t  i t ' s  not  
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g i v i n g  you the evidence you need t o  make the  decis ion t h a t  

FP&L's pro jects  are the most cos t -e f fec t i ve  a l t e r n a t i v e  because 

i t ' s  based not on contracts but on mere estimates and the re ' s  

no wi l l ingness t o  stand by tha t ,  t h a t  number. 

I n  sum, CPV bel ieves t h a t  both the  Manatee Unit and 

the Mart in  Unit should be denied based on the  reasons we've set 

f o r t h  i n  t h i s  opening statement. However, p a r t i c u l a r l y  given 

t h a t  t he  Martin Unit, a 600-megawatt u n i t ,  i s  being proposed 

f o r  a 2005 date t o  meet a 15-megawatt need, an amount 

representing less than one-tenth o f  one percent o f  FP&L's 

resources, t h a t  the Martin Unit should not  receive approval o f  

i t s  need determination p e t i t i o n .  Thank you, and I appreciate 

your consideration o f  my argument. 

CHAIRMAN JABER: Thank you, Mr. Moyle. 

Mr . McGl o th l  in?  

MR. McGLOTHLIN: Joe McGlothl in f o r  F lo r i da  PACE. 

Mr. Moyle and I compared notes before the  ora l  argument. 

touch down very l i g h t l y  on a couple o f  po in ts  t h a t  he 

mentioned, bu t  I t h i n k  by and la rge  our focuses are q u i t e  

d i f f e r e n t .  

I may 

CHAIRMAN JABER: Thank you. 

MR. McGLOTHLIN: As he said, what you have before you 

i s ,  as f a r  as I can t e l l ,  by f a r  the  l a rges t  determination o f  

need case the Commission has ever considered: 

two large un i t s ,  const ruct ion costs estimated a t  more than 

1,900 megawatts, 
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61 b i l l i o n ,  and numerous alternatives t o  compare t o  the 
self-build opt ion.  

In addition, these alternatives, when one looks a t  i t  

in  the right perspective, were close t o  the self-build option 
in terms of cost. The - -  one witness for FPL says of 

Ir. S1 a ter ' s  reference t o  a $60 mil 1 ion differential , t h a t  
looks like a l o t  of money t o  me. Well, i t  does t o  me, too. 
3ut consider t h a t  the overall cost of the two projects i s  i n  

;he magnitude, order of magnitude of $40 b i l l i o n ,  and that 's  
let present value, and that ' s  just the project costs. So when 
iou relate one t o  the other, you're looking a t  differentials on 
;he order of one percent. So i t  seems t o  us t h a t  this analysis 
md evaluation calls for a careful and rigorous scrutiny of the 
~lternatives. 

Our witness Kenneth Slater will  tes t i fy  t h a t  the 
2ffort of FPL t o  evaluate the alternatives fell far short o f  

;hat  standard and they fell far short for two reasons. First, 
;he use of a tool t h a t  was inadequate for the purpose; the 
testimony will show t h a t  FPL used a computer model called 
LGEAS, which is  designed t o  be a screening tool t ak ing  a 
long-term look a t  alternatives, b u t  was never intended t o  be 
good a t  detailed production costing simulations. The 
iroduction costs are cr i t ical ,  a critical component of the 
inalysis of the most cost-effective a1 ternative. 

A s  a matter of fact, when FPL points  t o  the, the 
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bottom l i n e  o f  i t s  evaluation, t h a t ' s  expressed i n  revenue 

requirements. EGEAS does t h a t  poor ly  and, because i t  wasn't 

designed t o  do i t  w e l l .  

But i n  addi t ion t o  the  crude method o f  using EGEAS t o  

approximate production costs, there are  flaws i n  the  use made 

o f  EGEAS. And Mr. S l a t e r  i s  prepared t o  t e s t i f y  t h a t  because 

o f  t he  s imp l i s t i c  methods used, FPL d i d  not even employ a l l  the 

features t h a t  EGEAS i s  capable o f  performing. 

So what you have here i s  an evaluat ion t h a t  i s  

r i dd led  w i th  shortcomings and i s  inadequate t o  g ive you 

confidence tha t  FPL has selected the  most cos t -e f fec t i ve  

a1 te rna t ives  under the circumstances. 

And i t  d i d n ' t  have t o  be t h a t  way. FPL uses hour ly  

production cost ing simulat ions f o r  other purposes tha t ,  where 

de ta i led  analysis and refinement o f  costs i s  ca l l ed  f o r .  

could have taken the top s i x  o r  e igh t  o f  the EGEAS runs and put 

them through an hour ly production cost ing s imulat ion and gotten 

a q u a l i t y  r e s u l t  using a t o o l  t h a t  looks a t  the  d e t a i l s  on an 

hour ly  basis i n  de ta i l  as opposed t o  a year ly  look o f  rough and 

d i r t y .  

It 

It chose not t o  do t h a t .  

And you may hear them t a l k  about the number o f  

comparisons they had t o  run, you may hear them t a l k  about run 

time, but  we come back t o  t h i s :  A b i l l i o n  do l l a rs ,  numerous 

a l te rna t ives  t o  examine, and a need f o r  a r igorous and de ta i led  

review. It d i d n ' t  happen. 
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In addition to the modeling and the tools used, there 
were some assumptions that FP&L employed that are also 
problematic. For instance, Mr. Moyle referred to the 
aggressive assumptions regarding construction costs. FPL, the 
testimony will show, also used aggressive assumptions with 
respect to the heat rate and the availabilities assigned to its 
self-build options, so aggressive as to be unrealistic. And 
that should matter to you because, first of all, these 
assumptions have the effect of favoring the self-build options 
when compared to the a1 ternatives. And, secondly, because 
while they are aggressive, if they are also unrealistic, we 
haven't heard FPL say yet that they will commit to live with 
them when they, if and when they get to build the units. So I 
think it goes to, again, to the confidence you have t h a t  the 
most cost-effective units have been selected. 

These shortcomings and these unreal istic assumptions 
take on even more significance when you consider that this is 
all exacerbated by the tenuous claim of need in 2005 that 
Mr. Moyle touched on very briefly. 

FPL needs 1,122 megawatts in 2005. Manatee is 1,107. 

That means if they add Manatee, they need only 15 more to reach 
their 20 percent reserve margin in 2005. They propose to meet 
that need by adding the 789 megawatts o f  Martin Unit 8. They 
will contend that's because they've stipulated to meet a 
20 percent criteria and that's what they intend to do. 
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But it's time to use a little common sense. They 
refer to the 20 percent guideline. But in the order accepting 
that stipulation, the Commission was careful to reserve its own 
judgment and discretion in that regard. And at Page 3 of 7 the 
Commission said, "The Commission shall retain the ability and 
discretion to consider all facts and circumstances applicable 
to a given utility and/or Peninsular Florida. Further with 
respect to the evaluation of the adequacy reserves in 
Peninsular Florida the Commission may employ any methodology in 
considering any facts and circumstances it deems appropriate, 
subject to appl i cab1 e 1 egal requi rements . 'I 

So the Commission has the discretion to view this in 
light of facts and circumstances. And I think the fact that 
we're talking about a 15-megawatt shortfall, that's certainly 
something you should consider with respect to the need to add 
Martin 8 in 2005. 

But even if it's decided that the 20 percent 
criterion is the applicable standard, FPL could buy 
15 megawatts for a year and meet its standard. 
evidence wil 
less analyze it. And so we think its application to add the 
full amount of capacity it proposes in 2005 fails from that 
standpoint . 

FPL, the 
show, didn't investigate that possibility, much 

This case reminds me somewhat of the 1992 Florida 
Power Corporation case. In 1992, Florida Power Corporation 
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proposed the then unheard o f  f i gu re  o f  940 megawatts t h a t  i t  

wanted a determination need f o r .  The Commission i n  i t s  

d i s c r e t i o n  decided t h a t  on ly  two o f  the four proposed u n i t s  

would receive determinations o f  need because FPC was premature 

w i t h  respect t o  the balance o f  i t s  request. 

I n  t h i s  case, FPL re fe rs  t ime and t ime again t o  a 

need f o r  2005 and 2006. This suggests t o  me t h a t  they would 

l i k e  t o  b u i l d  some s o r t  o f  b ig ,  s o f t  landing place f o r  the 

outcome. But what they 've asked f o r  i s  a determination o f  need 

t h a t  both Manatee 3 and Mart in  8 are needed i n  2005, and we 

t h i n k  the  evidence w i l l  show t h a t  they haven' t  made t h a t  case. 

We th ink  the evidence w i l l  show t h a t  they haven't 

made the  case because they have not provided a b a s i s  on which 

the  Commission can have confidence t h a t  they have selected the  

most c o s t - e f f e c t i v e  un i t s .  But i n  any event, they have not  

made the  case t h a t  they should b u i l d  both u n i t s  i n  service i n  

2005. Thank you. 

CHAIRMAN JABER: Thank you, Mr . McGl o th l  i n .  

M r .  McWhi r t e r ?  

MR. McWHIRTER: May i t please the  Commission. My 

name i s  John McWhirter, representing the  F lo r i da  I n d u s t r i a l  

Power Users Group. Mr. Twomey and I are here on behal f  o f  

consumers. I represent l a rge  consumers o f  la rge  amounts o f  

e l e c t r i c i t y  and he i s  the  mom and pop consumer. And he - - I 
w i l l  give a broad overview, and then he w i l l  h i t  t o  the  heart  
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of the image and, and give you the things t h a t  perhaps I omit. 
The primary l i t i g a n t s  i n  this proceeding are 

obvi ousl y F1 ori da Power & Light and the d i  sappoi nted bidders . 
The persons primarily interested i n  the outcome of the case, 
however, are consumers. 

Ironically, the rate stipulation t h a t  was referred t o  
by Flor ida Power & Light expires shortly before these planned 
plants come online. So there will definitely be an impact on 
consumers' rates when they come i n t o  play. 

We've come t o  conclude i n  the recent past  t h a t  a 
critical part of the ratemaking process i s  the certificate of 

need proceedings. What happens i s  - - this started o u t ,  of 

course, as an environmental activity so t h a t  you wouldn ' t  bu i ld  

more po l lu t ing  power plants t h a n  you really needed t o  meet the 
needs of your customers and, secondarily, t o  give ut i l i t ies  the 
opportunity t o  bring together a l l  of the environmental 
interests so t h a t  i t  could be handled i n  one proceeding rather 
t h a n  a series of proceedings which would string out  the length 
of time i t  takes t o  b u i l d  a power p l a n t  and the necessary 
barriers t h a t  have t o  be overcome, and tha t ' s  been very 
successful. 

B u t  the outgrowth of the certificate of need 
component i s  t h a t  once this Commission has determined i n  t h a t  
process t h a t  i t ' s  come up w i t h  the least ,  least effective or 
the least cost-effective alternative, t h a t  t h a t  cost s pretty 
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well  chiseled i n  stone f o r  the r a t e  base. 

years from now and challenge the decisions 

i s ,  and overcome the presumption t h a t  what 

t h i s  proceeding i s  not the leas t ,  the most 

construct ion i s  a very and almost impossib 

So we t h i n k  t h i s  i s  an extremely important 

make i n  t h i s  case. 

62 

And t o  come i n  f i v e  

t h a t  are made today 

s being b u i l t  i n  

cos t -e f fec t i ve  

e burden t o  bear. 

decis ion t h a t  you 

We're a t  a unique per iod i n  F lo r ida  h i s to ry .  We - -  
as you know, we have 56 u t i l i t i e s  t h a t  serve customers. 

However, i n  the s ta te  there are on ly  two u t i l i t i e s  t h a t  have 

market power and t h e i r  power i s  q u i t e  s i g n i f i c a n t .  These are 

F lo r ida  Power & Light,  o f  course, t h a t  has a proceeding before 

you today, and F lor ida Power t h a t  has one i n  the  wings. 

There are competit ive suppl iers a t  the  gate, and 

these are the people t h a t  have protested i n  t h i s  case, some o f  

Ahom have dropped out f o r  various reasons, and we're down t o  

the crux o f  these competitors seeking t o  get i n t o  the, i n t o  the 

narketpl ace. 

I f  F lo r ida  Power & L i g h t  and F lo r ida  Power continued 

to  be the p r inc ipa l  suppliers o f  generation i n  the s ta te  and i f  

t h i s  case i s  so b i g  t h a t  i t  preempts competit ive suppliers from 

Zoming i n  the s ta te  i n  the fu tu re ,  they, your regulatory 

function becomes ever more important because you I r e  deal i ng 

v i t h  a monopoly. And the pr ices  the  monopoly charges are 

2xtremely s i g n i f i c a n t  because a1 1 the  customers are capt ive 
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customers. B u t  ironically the sales t h a t  generate the cost for 
the customers will be made i n  the wholesale market. And you're 
studying t h a t  i n  your GridFlorida case, which is coming up. 

We t h i n k  t h a t  i f  the two ut i l i t ies  w i t h  market power 
are given continuation of t h a t  power, the competitive suppliers 
i n  the state will whither and die. We t h i n k  that the 
transmission links t o  other states make i t  relatively 
improbable t h a t  power will  come t o  the State of Florida from 
other sources. So we t h i n k  t h a t  i t  i s  extremely important i n  

this case for you t o  determine t h a t  the b id  process t h a t  was 
used was fair  and t h a t  the competitors have been given a fair  
opportunity. 

I f  you conclude t h a t  that ' s  the case and t h a t  the 
people w i t h  market power should be able t o  expand t h a t  power, 
then we applaud your decision because we know i t  will be a fair  
and just decision. B u t  we admonish you t o  be, take careful 
Eonsideration t h a t  the details of this case be dealt w i t h  i n  

such a fashion t h a t  you are certainly assured t h a t  you're 
jetting the least cost a1 ternative when you accept the 
Eertificate of need, i f  you do. 

So having given you those broad observations, which 
3elabor the obvious, I ' l l  turn i t  over t o  Mr. Twomey t o  move t o  
the heart of the matter. 

CHAIRMAN JABER: Mr. Twomey. 
MR. TWOMEY: Thank you, Madam Chairman and 
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Commissioners. Mike Twomey on behal f  o f  t he  F lo r ida  Act ion 

Coal i ti on Team, Thomas and Genevieve Twomey and Mr . Burton 

Greenfield, e t  a l .  

As Mr. Moyle c o r r e c t l y  noted, the  weight o f  evidence 

i s n ' t  calculated i n  terms o f  which pa r t i es  k i l l e d  the most 

t rees.  Your s ta tu to ry  duty i s  found i n  Section 403.519, and i t  

i s  FP&L's burden t o  demonstrate t h a t  i t  has met the  

requirements o f  the l a w ,  espec ia l l y  t h a t  p o r t i o n  o f  the  l a w  

t h a t  requires i t  t o  show you t h a t  they have selected the  most 

c o s t - e f f e c t i v e  un i t s .  I f  the proposed u n i t s  are no t  the  most 

c o s t - e f f e c t i v e  and t h i s  Commission approves them anyway, then 

i t  i s  a mathematical c e r t a i n t y  t h a t  FP&L's customers and, 

my c l i e n t s  w i l l  eventual ly pay higher ra tes  than they 

se would and should. 

The b i d  process appears biased f o r  t he  reasons given 

by Mr . Moyle and Mr. McGlothl i n ,  especial l y  i n  the  form 

h igh l y  controversial  equ i ty  penalty. 

see from the evidence, t h a t  one fac to r  

i n  how the  u n i t s  are compared from the  

the  sel f - bu i  1 d options . Those b i  ases appear 

t o  b ias the  decis ion i n  t u r n  i n  favor o f  t h e  s e l f - b u i l d  options 

which were selected by FP&L. Consequently, the  se lect ion o f  

the s e l f - b u i l d  options as the, quote, unquote, most 

cos t -e f fec t i ve  appears h igh l y  suspect. 

I f  the  two u n i t s  are not the most cos t -e f fec t i ve ,  

As y o u ' l  

makes a huge swing 

outside bidders t o  
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t h i s  Commi ssion shoul d deny t h e i  r need determination approval s. 

But you ' re  going t o  have t o  ask yourse l f  i f  you can deny the  

approval o f  these two u n i t s  even i f  they are no t  the most 

c o s t - e f f e c t i v e  and s t i l l  keep the l i g h t s  on. 

You have heard t h a t  you c e r t a i n l y  can w i t h  respect t o  

the  second u n i t ,  which i s  going t o  be shown necessary only t o  

meet the  15-megawatt s h o r t f a l l .  That can be dea l t  w i t h  and 

should be dea l t  w i t h  i f  i t ' s  shown not t o  be cost,  most 

c o s t - e f f e c t i v e  by denying i t  s t r a i g h t  out.  Excuse me. 

Even i f  you f ind  t h a t  both o f  the  u n i t s  are not t he  

most c o s t - e f f e c t i v e  and t h a t  F lo r ida  Power & L igh t  has not,  

therefore,  met i t s  s ta tu to ry  burden, you should consider 

denying them both and t r y  t o  f i g u r e  some way o f  having them 

reb id  on an accelerated basis and t r y i n g  t o  f i nd  power and 

capaci ty elsewhere i n  order t o  keep the l i g h t s  on. 

I say t h a t  because t h i s  Commission should never a l low 

i t s e l f  t o  be placed i n  the  p o s i t i o n  o f  being painted i n  a 

corner by the th rea t  o f  having the  l i g h t s  go out  as a r e s u l t  o f  

t ime const ra in ts  t h a t  are s ta tu to ry  i n  a l i m i t e d  sense, bu t  

p r i o r  t o  the beginning o f  the  s ta tu to ry  t ime const ra in ts  

e n t i r e l y  cont ro l led  by the  u t i l i t y  i n  question. 

So, Commissioners, i f  you f i nd  t h a t  t he  u n i t s  are no t  

the most cos t -e f fec t i ve ,  then I would urge you t o  deny them. 

Thank you f o r  your time. 

CHAIRMAN JABER: Thank you, M r .  Twomey. Any other 
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presentations? Mr. Guyton, you have a few minutes reserved f o r  

response. 

MR. GUYTON: Thank you, Chairman Jaber. I'll attempt 

t o  be b r i e f .  

Several pa r t i es  mentioned the  equ i ty  penal ty used i n  

the economic analysis. The evidence w i l l  show t h a t  the  equ i ty  

penal ty employed by FPL was disclosed i n  both RFP documents; i t  

i s  consistent w i t h  p r i o r  Commission decisions; i t  i s  premised 

upon the  uncontroverted f a c t  t h a t  ra t i ng  agencies t r e a t  a 

po r t i on  o f  a capaci ty payment o f  purchase power contracts as 

debt when whether analyzing u t i l i t i e s :  i t  i s  supported by the  

testimony o f  a t  l e a s t  four witnesses: i t  i s  no t  necessary i n  

the analysis t o  reach the  conclusion t h a t  FPL's opt ion i s  the  

most c o s t - e f f e c t i v e  a l te rna t i ve ;  i t  i s  the most c o s t - e f f e c t i v e  

among the remaining b ids wi thout the  equ i t y  penalty. And, 

f i n a l l y ,  the evidence w i l l  show t h a t  i t  i s  necessary t o  be 

employed i f  the s e l f - b u i l d  and the purchase power options are 

t o  be analyzed on a consistent basis. 

And I want t o  address t h a t  p o i n t  i n  p a r t i c u l a r .  The 

evidence w i l l  show t h a t  the  equ i ty  penal ty  adjustment appl ied 

t o  bidders' proposals had the  same e f f e c t  t h a t  FPL's use o f  a 

55 percent equi ty /45 percent debt incremental cap i ta l  s t ruc tu re  

had on FPL's s e l f - b u i l d  options. When FPL's s e l f - b u i l d  options 

were analyzed and the  costs were developed, we used an 

assumption t h a t  t he  incremental cap i ta l  t h a t  would be used f o r  
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those u n i t s  would be 55 percent equ i ty  and 45 percent debt. 

And t h a t  would have the e f f e c t  o f  leav ing FPL's adjusted 

cap i ta l  s t ruc tu re  where i t  i s  now, a t  55 percent/45 percent, 

55 percent equity/45 percent debt. No impact on the cost o f  

cap i ta l .  

FPL could have used a lower equ i ty  r a t i o  and reduced 

i t s  s e l f - b u i l d  options and costs i n  the  analysis,  but  i t  chose 

not  t o  do t h a t  out o f  a matter o f  fa i rness. 

S i m i l a r l y ,  when you ' re  analyzing purchase power 

options, FPL recogni zed t h a t  new purchase power ob1 i g a t i  ons 

would be t rea ted  by r a t i n g  agencies, a t  l e a s t  a p a r t  o f  them 

would be t rea ted  by debt, and t h a t  would have the e f f e c t  o f  

lowering the  equ i ty  r a t i o  and r a i s i n g  the  debt r a t i o .  And the 

equ i ty  penal ty simply restores t h a t  55/45 percent equi ty /debt  

r a t i o .  So i t  i s  absolutely essent ia l  t h a t  one analyze and 

recognize the  equ i ty  penal ty so i t ' s  t rea ted  the  same way as 

sel f - bu i  1 d options . 
Regarding the  fai rness arguments t h a t  you've heard 

much about t h i s  morning, CPV o f f e r s  you very l i t t l e  evidence 

t h a t  the evaluat ion evidence o r  process was flawed or  u n f a i r  t o  

bidders. And, indeed, a good p a r t  o f  t h e i r  evidence w i l l  show 

t h a t  i t  was no t  flawed, t h a t  i t  was c e r t a i n l y  f a i r .  

The f a c t  i s  t h a t  CPV was unable t o  compete 

economically, no t  on ly  w i t h  FPL, bu t  w i t h  every other bidder. 

Both FPL and the  outside evaluator ranked CPV, a t  l eas t  one CPV 
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alternative dead last i n  the economic evaluation. Unable t o  
compete on cost, they now unpersuasi vel y argue f a i  rness . 

The evidence will also show t h a t  the cost estimates 
for Martin 8 and Manatee 3 are not overly aggressive bu t  are 
based on reasonable assumptions. 
this w i t h  Mr. Yeager and particularly FPL's experience i n  

Martin U n i t  3 and 4 where we - - the most recent similar type 
new construction where we brought i n  a project $159 million 

below w h a t  was forecast. 

I ' d  encourage you t o  explore 

' he evidence will also show - -  there was mention of a 
memorandum t h a t  was provided t o  the parties i n  discovery and 

there's go ng t o  be a great deal of evidence about i t .  

ask you t o  consider t h a t  memorandum. 
"Draft." The testimony will show t h a t  this evaluation plan  was 
preliminary i n  nature, was not employed i n  the analysis 
ultimately and, most importantly, you're not going t o  hear 
anything from CPV's witnesses about this, b u t  they omit the 
last step which is  on the memo which reads, "Presents results 
t o  F P L ' s  management, PGD, for them t o  use i n  deciding i f  FPL 

will bu i ld  or buy." The plan from the s tar t  was t o  make the 
decision a t  the end o f  the analysis once you had the numbers as 
t o  whether or not  you were going t o  bu i ld  or buy. T h a t ' s  not a 
biased process. T h a t  is  an unbiased process. 

I would 

I t ' s  clearly stamped 

We have set forth i n  the supplemental RFP the 
evaluation methodology and cr i ter ia .  So I t h i n k  the evidence 
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w i l l  show t h a t  t h i s  has been a f a i r  and unbiased process. 

A b r i e f  moment o f  comment about PACE'S witness. He 

admits i n  h i s  testimony t h a t  he performed, and I quote, "A less 

than exhaustive review," end quote. We do no t  disagree w i t h  

t h a t  assessment. The problems t h a t  Mr. S la te r  suggests i n  h i s  

rebut ta l  testimony do not e x i s t  - -  i n  h i s  d i r e c t  testimony do 

not e x i s t  as i s  shown and documented i n  our rebu t ta l  testimony. 

I do want t o  mention b r i e f l y  t h i s ,  t he  question o f  

dhether o r  not  there i s  a 15-megawatt s h o r t f a l l  i n  2005 t h a t  

causes the Martin Un i t  t o  be b u i l t  i n  2005 ra ther  than 2006. 

It i s  t r u e  t h a t  the  Manatee Unit would leave us 

15 megawatts short  o f  our reserve margin i f  i t  were constructed 

i n  2005. We decided t o  go ahead and b u i l d  t h a t  f o r ,  or t o  

include the Mart in Unit i n  the  analysis f o r  a number o f  

reasons. One, i t ' s  needed t o  meet the  reserve margin, and 

delve committed t o  you t h a t  w e ' l l  meet the e n t i r e  reserve 

nargin t h a t  you've given t o  us, not  some subset out o f  it. 

Two, the evidence w i l l  show t h a t  i t  ac tua l l y  costs customers 

less f o r  us t o  b u i l d  both u n i t s  and put  them i n  service i n  

2005 than i t  would i f  we were t o  defer the Mart in Uni t  t o  2006. 

30 i t ' s  i n  our customers' i n t e r e s t s  t o  b u i l d  Martin 8 i n  2005. 

Indeed, i t  makes a great deal o f  sense i n  terms o f  

f l e x i b i l i t y  t o  deal w i t h  unant ic ipated load growth i f  we have a 

load t h a t  grows more than we forecasted. 

lave Martin avai lab le i n  2005, we have the  f l e x i b i l i t y  t o  meet 

I f  we have - -  i f  we 
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i t . I f  we have t o  defer i t  t o  2006 because there are 

unanticipated - - we have greater o r  less load growth than we 

an t ic ipa te ,  we can always defer the u n i t ,  but  we c a n ' t  

accelerate the construction a f t e r  the fac t .  So the f l e x i b i l i t y  

argues t h a t  we should go ahead and b u i l d  i t  as we l l .  

And, f i n a l l y ,  there are two other reasons. One, why 

would we defer it? I mean, we've exhausted the market out 

there. We've looked a t  134 proposals. There's not another 

a l t e rna t i ve  t h a t ' s  more cos t -e f fec t i ve .  So i t  doesn't make 

sense t o  s t a r t  t h i s  process over and do i t  f o r  ye t ,  again, a 

t h i r d  time. 

And, indeed, i t  raises serious questions i f  we had t o  

do the  process over again and go through t h i s  exhaustive 

analysis again ye t  when we could even get Martin on i n  2006. 

And t h a t ' s  what the evidence w i l l  show w i t h  Mr. Si lva.  

Commissioners, I would conclude by saying i t  i s  t ime 

t o  act  on t h i s .  The evidence w i l l  show t h a t  i t ' s  t ime t o  act  

and t o  act  favorably s o l e l y  t o  bene f i t  F lo r i da  Power & L i g h t ' s  

customers. Thank you. 

CHAIRMAN JABER: Thank you, Mr. Guyton. S t a f f ,  by my 

estimation our f i r s t  witness i s  Rene S i lva .  

MS. BROWN: Yes, t h a t ' s  correct .  

MR. GUYTON: Okay. We c a l l  Mr. S i l v a  t o  the stand. 

May we take a minute t o  remove t h i s  so s t a f f  can see the 

witness, Madam Chai rman? 
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CHAIRMAN JABER: Yes. 

(Pause. ) 

MR. GUYTON: Madam Chairman, may I approach t o  

d i s t r i b u t e  a - -  
(Pause.) 

CHAIRMAN JABER: Good morning, M r .  S i l va .  You were 

sworn t h i s  morning; r i g h t ?  

THE WITNESS: Yes, Madam Chairman. 

CHAIRMAN JABER: Great. Mr. Guyton? 

MR. GUYTON: Thank you, Madam Chairman. 

RENE SILVA 

was ca l l ed  as a witness on behal f  o f  F lo r i da  Power & L igh t  

Company and, having been du ly  sworn, t e s t i f i e d  as fo l lows: 

D I RECT EXAM I NATION 

BY MR. GUYTON: 

Q 

A 

Q 
A 

Would you please s ta te  your name f o r  the record. 

My name i s  Rene S i lva .  

By whom are you employed and i n  what capacity? 

By F lo r ida  Power & L igh t  Company, and present ly  I 

serve as D i rec tor  o f  Resource Assessment and P1 anni ng. 

Q And, Mr. S i l va ,  d i d  you have occasion t o  p r e f i l e  

d i r e c t  testimony i n  t h i s  case cons is t ing  o f  54 typewr i t ten 

pages? 

A Yes. 

Q And d id  you have occasion t o  have f i l e d  on your 
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3ehalf an er ra ta  sheet t o  t h a t ,  t h a t  testimony? 

A Yes. 

MR. GUYTON: Commissioner, those have both been 

previously p r e f i l e d  w i t h  the Commission. 

BY MR. GUYTON: 

Q I f  I were t o  ask you the  questions as contained i n  

your d i r e c t  testimony today, would your answers be the  same as 

amended by your e r ra ta  sheet? 

A Yes. 

CHAIRMAN JABER: Mr. Guyton, l e t  me ask you about 

tha t .  My copy o f  the p r e f i l e d  testimony obviously doesn't  have 

the correct ions contained i n  the e r ra ta  sheet made. So are you 

suggesting t h a t  we j u s t  include the  e r r a t a  sheet as an 

addi t ional  two pages t o  the testimony? 

MR. GUYTON: Yes, Commissioner. I would suggest 

t h a t .  We can f i l e  supplemental pages, b u t  we've i n  the past 

found t h a t  t h a t  i s  somewhat burdensome on the  Commissioners and 

the s t a f f .  And I think the, perhaps the  easier way t o  do i t  i s  

j u s t  i n s e r t  the e r ra ta  sheet as we l l  as the  testimony i n t o  the  

record. 

CHAIRMAN JABER: A l l  r i g h t .  I pre fe r  tha t ,  

Commissioners. Let  me make sure though t h a t  you have copies o f  

the e r ra ta  sheet. 

there are e r ra ta  sheets t o  testimony and they consist  o f  

correct ions.  

I t h i n k  there are - -  throughout the hearing 

I pre fe r  t o  j u s t  consider these supplemental 
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pages t o  the testimony i n  l i e u  o f  i d e n t i f y i n g  i t  as an e x h i b i t  

o r  having the witness go through each one o f  these o r a l l y .  Do 

the pa r t i es  have any object ion t o  tha t?  This seems more 

e f f i c i e n t .  Okay. 

MR. GUYTON: Commissioner, I have ex t ra  copies, i f  

anyone on the bench o r  any o f  the pa r t i es  need the  e r ra ta  sheet 

f o r  Mr. S i lva .  

CHAIRMAN JABER: Thank you, Mr. Guyton. 

MR. GUYTON: Madam Chairman, we'd ask t h a t  

Mr. S i l v a ' s  d i r e c t  testimony be inser ted i n t o  the  record as 

though read, along w i t h  the e r ra ta  sheet. 

CHAIRMAN JABER: The p r e f i l e d  d i r e c t  testimony o f  

Rene S i l va  sha l l  be inser ted  i n t o  the record as though read, 

and t h a t  would include the  one-page er ra ta  sheet. 

MR. GUYTON: Thank you. 

(REPORTER'S NOTE: For convenience o f  the  record, Mr. 

S i l v a ' s  d i r e c t  testimony was inser ted  i n  the record a t  Page 

78.) 

MR. MOYLE: Madam Chair, I ' m  sorry. I j u s t  want t o  

preserve an object ion w i t h  respect - - I t h i n k  M r .  S i l v a  had 

some testimony re la ted  t o  the  equ i t y  penal ty and what the  

r a t i n g  agencies would do, and I would j u s t  make i n  e f f e c t  a 

standing object ion w i t h  respect t o  anybody i n d i c a t i n g  what 

Moody's does o r  does not  do. That - -  I d o n ' t  be l ieve t h a t  

that ,  because i t  s hearsay based on conversations w i t h  Moody's, 
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should serve as the basis f o r  any p a r t i c u l a r  f i nd ing  as t o  what 

Moody's does o r  does not  do. There's no Moody's from - - no 

ditness from Moody's. So I would j u s t  l i k e  t o  preserve a 

standing object ion re1 ated t o  t h a t ,  t h a t  issue. 

CHAIRMAN JABER: Well, a t  some po in t  before the 

conclusion o f  the hearing though we need t o  address t h a t  

object ion and I need t o  al low an opportuni ty f o r  response. So 

don ' t  l e t  me forget .  

MR. MOYLE: Okay. 

CHAIRMAN JABER: And i f  t h i s  i s  the  appropriate time, 

Mr. Moyle, we can do t h a t  r i g h t  now. 

MR. MOYLE: That would be f i n e .  I mean, I j u s t  - -  
you heard i n  the  opening statements, you know, Moody's imposes 

t h i s  equ i ty  penalty. 

from Moody's has said, h i ,  I ' m  from Moody's and here's what we 

do i n  terms o f  a witness. I ' v e  heard people t a l k  about what 

Moody's does. And, o f  course, i t ' s  okay f o r  someone t o  say, 

well ,  i t ' s  been communicated t o  me, bu t  i f  i t ' s  serving as the 

primary basis upon which a factua l  determination i s  made, I 

would object  on hearsay grounds. 

I haven't seen anything where somebody 

CHAIRMAN JABER: So i s  your ob ject ion t h a t  i t ' s  

hearsay and needs corroboration, independent corroboration? 

MR. MOYLE: Right.  

CHAIRMAN JABER: Mr . Guyton, your response. 

MR. GUYTON: Well, o f  course, hearsay evidence i s  
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jdmissible under the, under the APA. It, i t  w i l l  be 

Zorroborated. Indeed, i t  i s  corroborated by the  testimony o f  

lr. Avera, Mr. Dewhurst, D r .  S i m  and Mr. Taylor. And I t h i n k  

3s t o  t h i s  witness, Mr. S i l va  i s  simply r e l y i n g  on t h e i r  

*epresentations i n  t h a t  regard. So I t h i n k  i t ' s  f u l l y  

Zorroborative. It ' s c e r t a i n l y  admissible. 

CHAIRMAN JABER: Mr. Moyle, a t  t h i s  po in t  I ' m  going 

to deny your request and overrule the  object ion wi thout 

i r e  j u d i  ce. 

MR. MOYLE: Okay. And we can r a i s e  i t  w i t h  the  

i ndi  v i  dual witnesses . Thank you. 

CHAIRMAN JABER: Okay. 

3Y MR. GUYTON: 

Q M r .  S i l va ,  did  you have occasion t o  p r e f i l e  along 

Ir i th your d i r e c t  testimony e x h i b i t s  cons is t ing o f  Document 

(umber R S - 1  through Document Number RS-8? 

A Yes. 

Q And have you f i l e d  - - does your e r ra ta  sheet 

3ddress correct ions t o ,  t o  those, those documents? 

A Yes, i t  does. 

Q And i s  the informat ion contained i n  your exh 

6 - 1  through RS-8 t r u e  and cor rec t  t o  the  best o f  your 

tnowledge and b e l i e f  as amended by the  e r ra ta  sheet? 

A Yes. 

MR. GUYTON: Madam Chairman, we'd ask t h a t  
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Mr. S i l v a ' s  - -  I ' m  sorry.  

matter, but  I d i d n ' t .  And I - -  we're going t o  ask t h a t  

Mr. S i l v a ' s  exh ib i t  be i d e n t i f i e d ,  but we have a question o f  

the number i dent i  f i c a t i  on. 

I should have done a pre l iminary 

I n  the prehearing order we had i d e n t i f i e d  exh ib i t s ,  

p re iden t i f i ed  Exh ib i ts  1 through 23 being FPL's Need Study and 

a l l  the  supporting appendices, and I f a i l e d  t o  mention t h a t  

t h i s  morning when you i d e n t i f i e d  M r .  Evanson's deposi t ion 

exh ib i t  as Exh ib i t  1. 

l i k e  t o  proceed i n  t h a t  regard. 

I ' m  a t  your pleasure as t o  how you'd 

CHAIRMAN JABER: Okay. Thank you f o r  the  reminder. 

For the  sake o f  consistency, l e t ' s  go ahead and conclude w i t h  

the exh ib i t s  w i th  Mr. S i l va  and then w e ' l l  come back t o  the 

pre l  i m i  nary exh ib i t s .  

MR. GUYTON: Very good. We'd ask t h a t  Mr. S i l v a ' s  

exh ib i t s  be i d e n t i f i e d .  

CHAIRMAN JABER: R S - 1  through RS-8 are i d e n t i f i e d  as 

hearing Exh ib i t  2. 

(Exh ib i t  2 marked f o r  i d e n t i f i c a t i o n . )  

CHAIRMAN JABER: And w i th  respect t o  exh ib i t s  - - 
wel l ,  l e t  me ask the  pa r t i es ,  do you have any object ion t o  

i d e n t i f y i n g  Exh ib i ts  1 through 16 as a composite exh ib i t ?  

S t a f f ?  

MS. BROWN: S t a f f  has no object ion.  

CHAIRMAN JABER: Okay. Exh ib i ts  1 through 16 are 

FLORIDA PUBLIC SERVICE COMMISSION 
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i d e n t i f i e d  as composite Exh ib i t  3. 

MR. GUYTON: Those being 1 through 16 i n  the  

prehearing order, Commissioner Jaber? 

CHAIRMAN JABER: Yes. Thank you f o r  t h a t  

c l a r i f i c a t i o n .  The Need Study Exh ib i ts  1 through 16. Those 

are the pub l i c  documents, Mr. Guyton. 

MR. GUYTON: Yes, ma'am. 

(Exh ib i t  3 marked f o r  i d e n t i f i c a t i o n . )  

CHAIRMAN JABER: And then i t  looks l i k e  the 

conf ident ia l  - -  are those the ones shaded, s t a f f ?  

MS. BROWN: Yes, Chairman Jaber. 

CHAIRMAN JABER: Exh ib i ts  17 through 23 are composite 

Exh ib i t  4. Exh ib i ts  17 through 23 p r e i d e n t i f i e d  i n  the 

prehearing order are composite Exh ib i t  4. 

(Exh ib i t  4 marked f o r  i d e n t i f i c a t i o n . )  

BY MR. GUYTON: 

Q Mr. S i l va ,  d id  you have occasion t o  sponsor what has 

been i d e n t i f i e d  now as composite E x h i b i t  3, FPL's Need Study 

and nonconfidential appendices or por t ions  thereof? 

A Yes. 

Q 

A I am sponsoring the fo l low ing  sections: Section I, 

And which por t ions do you sponsor, s i r ?  

Section 11, Section V I I I .  

Section V I I .  And I sponsor Appendices A and B o f  the Need 

Study document. 

I cosponsor Section V and 

FLORIDA PUBLIC SERVICE COMMISSION 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

FLORIDA POWER & LIGHT COMPANY 

DIRECT TESTIMONY OF RENE SILVA 

DOCKET NOS. 020262-EI,020263-E1 

JULY 16,2002 

Q. 

A. 

Please state your name and business address. 

My name is Rene Silva, and my business address is 9250 West Flagler Street, 

Miami, Florida 33174. 

Q. 

A. 

By whom are you employed and what position do you hold? 

I am employed by Florida Power & Light Company (FPL), and presently 

serve as Director of Resource Assessment and Planning (RAP). 

Q. 

A. 

Please describe your duties and responsibilities in that position. 

I manage the group that is responsible for the development of FPL’s 

integrated resource plan and other related activities, such as analysis of 

demand side management programs, system production cost projections, 

development of FPL’s demand and energy forecasts, and the administration of 

wholesale power purchase agreements. 

Q. Please describe your education and professional experience. 

1 
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A. I graduated from the University of Mxhigan with a Bachelor of Science 

Degree in Engineering Science in 1974. From 1974 until 1978, I was 

employed by the Nuclear Energy Division of the General Electric Company in 

the area of nuclear fuel design. While employed by General Electric, I earned 

a Masters Degree in Mechanical Engineering from San Jose State University 

in 1978. 

I joined the Fuel Resources Department of FPL in 1978, as a fuel engineer, 

responsible for purchasing nuclear fuel. While employed by FPL I earned a 

Masters Degree in Business Administration from the University of Miami in 

1986. In 1987, I became Manager of Fossil Fuel, responsible for FPLs 

purchases of fuel oil, natural gas and coal. In 1990 I assumed the position of 

Director, Fuel Resources Department, and in 1991 became Manager of Fuel 

Services, responsible for coordinating the development and implementation of 

FPL's fossil fuel procurement strategy. In 1998 I was named Manager of 

Business Services in the Power Generation Division (PGD). In that capacity I 

managed the group that is responsible for coordinating (a) the development of 

PGD's strategic plan for the effective and efficient construction, operation and 

maintenance of FPL's fossil generating plants, (b) the preparation of PGD 

annual budgets and tracking of expenditures, and (c) the preparation of reports 

related to fossil generating plant performance. On May 1, 2002, I was 

appointed to my current position. 

23 
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Q. 

A. 

What is the purpose of your testimony? 

My testimony introduces FPL's Need Study document and appendices and 

identifies the sponsors of each of the sections contained within that document. 

I aIso introduce the FPL witnesses in this case and describe the areas of the 

case they will cover. 

In addition to this introductory role, my testimony: 

- Describes FPLs Need Study Document, 

Summarizes the focus of each witness' testimony, 

Summarizes FPL's need for new resources in the 2005/2006 time 

frame, the Supplemental Request for Proposals (Supplemental RFP) 

issued by FPL to address those needs, and the results of the 

solicitation, 

- 

- 

- Briefly presents the results of the analysis of bids received in response 

to the Supplemental RFP, 

- ,  Describes selection of the "short list" of bidders and the 

communications and negotiations that took place between FPL and 

those "short list" bidders, 

Discusses a number of qualitative factors which are incorporated into 

FpL's decision malung process, and 

Discusses the adverse consequences to FPL's customers if the 

proposed Martin Unit 8 and Manatee Unit 3 projects are not brought 

into service by the target dates. 
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Q. 

A. 

Are you sponsoring an exhibit in this case? 

Yes. I am sponsoring an exhibit consisting of 8 documents attached to my 

direct testimony. Those 8 documents are: 

Document RS-1, FpL's generating resources, 

Document RS-2, Summary of FPL's power purchases, 

Document RS-3, Schedule of FPLs QF purchases, 

Document RS-4, List of 16 bidders who responded to FpL's Supplemental 

RFP, the types of proposals submitted and technology, 

Document RS-5, List of 31 eligible bids received by FPL in response to its 

Supplemental RFP, 

Document RS-6, Summary of results presented to FPL management on 

June 18, 

Document RS-7, Updated version, as of July 2, 2002, of Document RS-6, 

and 

Document RS-8, Fossil System Net Heat Rate. 

0 

Q. 

A. 

Are you sponsoring any sections in the Need Study document? 

Yes. I am sponsoring the following sections: 

Section I Executive Summary 

Section II Introduction 

Section VIII Conclusion 
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I also co-sponsor Section V with Dr. Steven Sim and Section VI1 with Mr. 

William Yeager. 

In addition, I sponsor Appendices A and B to the Need Study document. 

I. Description of FPL’s Need Study document 

Q. Please describe FPL’s Need Study document supporting its Petitions for 

Determination of Need for the Martin Unit 8 and Manatee Unit 3 

projects. 

The Need Study document is a comprehensive overview of FPL’s planning 

process, and of the Supplemental RFP process used to identify the Martin Unit 

8 and Manatee Unit 3 projects as the most cost-effective alternatives for new 

resources. The document consists of eight sections: 

A. 

Section I 

Section I1 

Section 111 

Section IV 

Section V 

Section VI 

Section VII 

Executive Summary 

Introduction 

Description of Proposed Power Plants 

FPL’s Need for the Proposed Power Plants 

FPL’s Process for Determining the Best Available 

Options 

Non-Generating Alternatives 

Adverse Consequences if the Proposed Capacity 

Additions are not Added on Schedule 
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Section VI11 Conclusion 

Section I provides a summary of the overall process FPL employed to identify 

its capacity needs and the results of the process. 

Section I1 describes FPL’s existing system and provides the underlying 

methodologies and assumptions used in the analyses, including the load 

forecasting methodology. 

Section I11 provides a detailed description of the proposed Martin Unit 8 and 

Manatee Unit 3 projects, including cost and performance expectations. 

Section IV describes the analysis which concluded that FPL has a need for 

1,722 M W  in the 2005/2006 timeframe. 

Section V describes in detail FPL’s general planning process, the 

Supplemental RFP process employed to solicit bids from other parties to meet 

the identified capacity needs, the analytical process used to evaluate those 

bids, and FPL’s negotiations with the short list bidders. 

Section VI details the non-generating alternatives considered by FPL prior to 

determining a need for additional capacity and addresses the potential for 

additional cost-effective Demand Side Management (DSM) programs. 
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Section VI1 discusses the adverse consequences that would result from delay 

of licensing the Martin Unit 8 and Manatee Unit 3 projects, including a 

deterioration of system reliability and increased costs. 

Section VIII is a summary of the need for the new capacity, the cost- 

effectiveness of the Martin Unit 8 and Manatee Unit 3 projects and the 

processes FPL employed to reach these conclusions. 

11. Focus of Witnesses' Testimony 

Q. Please summarize the testimony of the other witnesses who will appear on 

FPL's behalf in this proceeding. 

Dr. Leonard0 Green describes FPLs load forecasting process, discusses the 

assumptions used in that process, and presents the resulting load forecast, 

which has been used in FPL's integrated resource planning analysis to identify 

FPL's resource needs in 2005 and 2006, and in the economic analysis of the 

various alternatives proposed by FPL and others to meet those needs. Dr. 

Green is the sponsor of Section V.B. of the Need Study, the portion of 

Appendix C of the Need Study that discusses FPL's sales and load forecast 

models and Appendix G to the Need Study. 

A. 

Dr. Steven Sim describes FPL's resource planning process, identifies FPL's 

additional resource needs in 2005 and 2006, describes FPL's proposed self- 

7 
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build options to meet those resource needs, discusses FPL's Supplemental 

RFP issued on April 26, 2002, and the proposals received in response to the 

Supplemental RFP, explains, in detail, the process FPL followed to perform 

the economic evaluation of the eligible outside proposals and the FPL self- 

build options, discusses the assumptions used in the analyses, with the 

exception of the load forecast and fuel forecast, which are presented by Dr. 

Green and Mr. Yupp, respectively, and presents the results of the economic 

evaluation. Dr. Sim demonstrates that the combination of FPL's Martin Unit 8 

and Manatee Unit 3, both in 2005, results in the lowest cost to FPL's 

customers. Dr. Sim is sponsoring Section IV and co-sponsoring Section V of 

the Need Study. He is sponsoring the portion of Appendix C that describes the 

EGEAS and TIGER models and Appendices C, D, E, F, J and K, and co- 

sponsoring Appendices M and N to the Need Study. 

Mr. Alan Taylor describes his role as an independent evaluator of the new 

capacity proposals received by FPL in response to the Supplemental RFP and 

of FPL's self-build alternatives, describes the process he followed and the 

tools he used to conduct his evaluation, and presents the results of that 

evaluation and explains his conclusion that the combination of Martin Unit 8 

and Manatee Unit 3 constitutes the most cost-effective portfolio that meets 

FPL's resource needs. 
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Mr. William Yeager presents the engineering details of FPL’s proposed 

Martin Unit 8 project, which consists of the conversion of two simple-cycle 

combustion turbines to a new state-of-the art 4x1 combined cycle unit, and the 

Manatee Unit 3 project, which involves the construction of a new state-of-the 

art 4x1 combined cycle unit. Included in his testimony are the cost and 

performance specifications of these proposed units, corresponding to the data 

used in FpL’s analysis. Mr. Yeager sponsors Section III of the Need Study, 

except for the transmission integration discussions sponsored by Mr. 

Stillwagon, as well as a portion of Appendix L to the Need Study. 

Mr. Dennis Brandt’s testimony presents the details of FPL’s DSM goals, and 

FPL’s DSM programs and plan. He demonstrates that there is not sufficient 

DSM potential to avoid the proposed generating units. Mr. Brandt is 

sponsoring Section VI and Appendix 0 of the Need Study. 

Mr. Donald Stillwagon describes the transmission assessment and calculations 

performed under his direction and control to determine the transmission 

integration costs associated with those capacity combinations identified by Dr. 

Sim’s analysis as being economically competitive, and presents the results of 

that process. He also presents the transmission integration facilities and costs 

associated with Martin Unit 8 and Manatee Unit 3. He sponsors the 

transmission integration discussions in Section I11 of the Need Study and the 

direct cost estimates in Appendix M to the Need Study. 
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Dr. William Avera addresses the impact of power purchase contracts on FPL's 

financial position and describes the method FPL used to account for this 

impact in its evaluation of capacity proposals submitted in response to the 

Supplemental RFP. His testimony discusses the financial risks associated with 

purchased power contracts and the importance of recognizing these 

implications in an economic evaluation of power supply alternatives. Dr. 

Avera concludes that FPL's calculation to determine the amount of cost to 

impute to the outside bids was based on reasonable assumptions, and that the 

application of the resulting equity penalty in its analysis of the capacity 

proposals is consistent with both the Standard & Poor's Corporation (S&P) 

methodology and prior Florida Public Service Commission (FF'SC) practice. 

Dr. Avera is co-sponsoring Appendix N to the Need Study along with Dr. Sim 

and Mr. Dewhurst. 

Mr. Moray Dewhurst describes the importance, from the perspective of both 

FPL and FPLs customers, of ensuring that the entities with whom FPL may 

enter into a capacity and energy contract have, and will maintain, the level of 

financial viability necessary to ensure that their facilities will be constructed, 

completed on schedule, and properly operated and maintained. Mr. Dewhurst 

also explains the need for, and appropriateness of, applying the equity penalty 

included in the economic analysis to any plan that results in FPL entering into 

a power purchase contract. Mr. Dewhurst sponsors Appendix I to the Need 

Study. 

10 
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Mr. Gerard Yupp describes the transportation alternatives available to deliver 

natural gas to FPL's Martin Unit 8 and Manatee Unit 3 and explains why FPL 

does not need to design Manatee Unit 3 as a dual-fuel unit with light oil 

capability. He addresses the ready availability of natural gas for Martin. Unit 8 

and Manatee Unit 3. Mr. Yupp also supports the fuel price forecast used in 

FpL's economic analysis of its self-build option and the outside proposals in 

the Supplemental €UT. Mr. Yupp sponsors Section V.B.2 and Appendix H of 

the Need Study. 

111. FPL's Capacity Need and Supplemental Request for Proposals 

Q. 

A. 

Please describe FPL's electric generating system. 

To serve its customers, FPL has 17,860 M W  of generating resources at 14 

sites located throughout its service territory and beyond, including partial 

ownership of one unit located in Georgia and partial ownership of two units 

located in Jacksonville. The location of these FPL generating units, their fuel 

types, and their projected summer capabilities for 2002 are shown in a map 

attached to my testimony as Document RS-1. 

Q. Does FPL purchase power from other sources in addition to its own 

generation resources to meet demand? 

A. Yes. FPL purchases from utilityhon-utility sources and qualifying facilities 

(QFs). Over the next 10 years, to meet seasonal peak demand, FFL will 

11 
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purchase from utilityhon-utility sources as much as 2,620 MW (winter). By 

summer of 2010, the purchases are expected to decline to 382 MW. A 

summary of these power purchases is provided in Document RS-2. FPL also 

will purchase as much as 877 M W  from QFs within the next 10 years. By the 

summer of 2010, QF purchases are expected to decline to 640 M W .  A 

schedule of QF purchases is provided in Document RS-3. 

The decline in purchased power and QF purchases is simply a result of the 

expiration of a number of different contracts. For example, FPL’s current 

Unit Power Sale (UPS) purchases from the Southern Companies terminates in 

2010, and FPL has not decided how to replace this capacity at this time. A 

number of other purchases are shorter-term, intended to help FPL achieve a 

20% reserve margin in the near term, but not needed beyond the period FPL’s 

Supplemental RFP was intended to address. 

Q. 

A. 

How much DSM is included in FPL’s resource plan? 

’ Measured from the end of 2001, FPL’s cumulative DSM goal is to achieve 

approximately 565 MW of additional summer peak demand reduction at the 

meter through 2009, the end of the current goal setting period. This reduction 

is in addition to the 3,076 MW of demand reduction at the generator already 

accomplished through 2001. This reduction to date, after accounting for 

reserve margin requirements, translates to an avoidance of more than 3,600 

12 
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M W  of generation requirements, while FPL's goals from 2002 to 2009 

represent approximately an additional 725 MW of capacity avoidance. 

Q. 

A. 

What were FPL's actual peaks and net energy for load during 2001? 

FPL experienced a record summer peak of 18,754 M W  in 2001, an increase of 

5.3% from the 2000 summer peak. The winter peak for 2000/2001 was 

18,199 M W ,  a 6.7% increase from the previous year. Net Energy for Load 

(NEL) in 2001 was 98,404 GWh, up 2.5% from 2000. 

Q. What is FPL's projected total peak load for the summer of 2005 and 

2006, respectively? 

As shown in Dr. Green's testimony, WL's projected total summer peak loads 

for 2005 and 2006 are 20,7 19 MW and 21,186 MW, respectively. 

A. 

Q. What are FPL's projected additional resource needs for 2005 and 2006, 

respectively? 

As shown in Dr. Sim's testimony, in order to maintain a 20% reserve margin, 

FPL needs 1,122 M W  of new generation capacity by June 1, 2005, and an 

additional 600 M W  of new generation capacity by June 1, 2006. This results 

in a total required increase in capacity of 1,722 by June 1, 2006. 

A. 

Q. Why does FPL apply a 20% reserve margin target to determine its need 

for 2005 and 2006 1 

13 
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A. 

Q. 

A. 

Q* 

A. 

In 1998 the Commission staff expressed concern over the projected level of 

reserves in the state. The Commission initiated an investigation of reserve 

margins and, in that case, FPL and the other investor-owned utilities in 

peninsular Florida proposed and voluntarily agreed to begin using 20% of 

annual peak as a reserve margin criterion and to achieve this level of reserves 

by summer 2004. The Commission approved this stipulation in Order No. 

PSC-99-2507-S-EU. FPL continues to use a dual criteria approach to assess 

system reliability, leaving in place the 0.1 days/year Loss of Load Probability 

(LOLP) standard and a reserve margin standard of 15% of annual peak until 

mid-2004, at which time the reserve margin standard becomes 20% of annual 

peak. 

Which reliability criterion is the primary driver of the need for new 

resources? 

As discussed by Dr. Sim, FPL’s need for new resources is dnven by the 20% 

summer reserve margin criterion. Use of LOLP alone would result in a lower 

level of resource additions. 

How does FPL plan to meet its 2005/2006 need for new resource 

capacity? 

As discussed by Dr. Sim, FPL has identified a need for approximately 1,722 

MW in the 2005/2006 time frame. FPL plans to meet this need by converting 

Martin Unit 8 to combined cycle, which adds 789 MW of summer capacity, 

4 
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Q. 

A. 

Q* 

A. 

Q. 

A. 

Q. 

A. 

0 9 2  

and adding Manatee Unit 3 combined cycle, which adds 1,107 M W  of 

summer capacity to FPL's system. These are the most cost-effective resource 

options for FPL's customers. 

Do the units identified by FPL require licensing under the Power Plant 

Siting Act (PPSA)? 

Yes. Manatee Unit 3 and Martin Unit 8 will each add more than 75 Mw of 

steam capacity in their proposed configurations, and therefore would require 

FPL to pursue licensing under the PPSA, including a Determination of Need 

filing with this Commission. 

Did FPL issue a request for proposals prior to seeking a Determination of 

Need for these units? 

Yes. Not once, but twice. 

When did FPL issue its initial request for proposals? 

FPL issued an announcement of its initial request for proposals on August 13, 

200 1. 

What was the result of the initial request for proposals? 

FPL received 80 eligible proposals from 15 bidders, and after its analysis, as 

well as the analysis of an independent evaluator, FPL determined that building 

15 
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Manatee Unit 3 and expanding Martin Unit 8 to meet its 1,722 M W  need was 

the lowest cost alternative. 

Q. 

A. 

When did FPL issue its Supplemental RFP? 

Fl?L issued its Supplemental RFP on April 26, 2002. 

Q. 

A. 

Please summarize the Supplemental RFP. 

As explained in greater detail by Dr. Sim, the Supplemental RFP requested up 

to 1,722 M W  of firm capacity in the 2005/2006 time frame. Proposals for 

power purchases of from 3 to 25 years and turnkey bids for new units were 

specifically noted as acceptable. No technology preference was stated; in fact, 

FPL invited any project of any type that would satisfy FPL’s capacity needs. 

By leaving the timing and technology open, FPL did not preclude sales from 

other utility systems, construction of new units, or sales from existing units. In 

addition, tolling agreements, under which FPL would purchase and deliver 

the fuel utilized at a generating plant owned and operated by an independent 

power producer, were specifically noted as acceptable in the Supplemental 

RFP. FPL‘s intent was to make the solicitation as open as possible. 

Q. 

A. 

How many bidders responded to FPL’s Supplemental RFP? 

FPL received capacity bids from 16 organizations totaling approximately 

12,500 M W .  The 16 organizations, along with the type of proposal submitted 

and the technology, are listed in Document RS-4. 

16 
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0 9 4  
Q. Did any bidders submit multiple projects? 

A. Yes. When multiple proposals, with pricing, start date and term-of-service 

variations were accounted for, FPL actually received 53 discrete alternatives 

in response to its Supplemental RFP. 

Q. 

A. 

Were all of these 53 alternatives evaluated in the economic analysis? 

No. Only 31 separate proposals were eligible to be considered in the economic 

analysis. As explained by Dr. Sim, one bidder, who had originally submitted 

12 proposals under the initial request for proposals in 2001, submitted 16 

proposals in response to the Supplemental RFP on May 24, 2002, but later 

withdrew 4 of them to avoid paying the evaluation fee. This reduced the 

number of bids to'49. 

Three of the sixteen bidders were subsequently determined to be ineligible. 

Because these 3 bidders were sponsoring 18 separate proposals, their removal 

from consideration reduced the number of eligible proposals to 31. These 31 

eligible bids are listed in Document RS-5. 

Q. Why did FPL declare the bids submitted by three of the bidders 

ineligible? 

In the Supplemental RFP FPL listed nine Mmimum Requirements which each 

proposal should satisfy and noted that failure to satisfy all of the Minimum 

Requirements would be grounds for determining a proposal ineligible. FPL 

A. 
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also indicated in the Supplemental RFP that it would undertake an initial 

screening of the proposals to determine eligibility. FPL's Supplemental RFP 

stated that any such proposals so screened would be returned along with their 

associated fees. 

A number of the Supplemental RFP bidders did not agree to the Completion 

Security requirement of the Supplemental RFP. Consequently, FPL notified 

each such bidder that the Completion Security requirement amount was a 

Minimum Requirement necessary for their proposals to be considered. In 

response, all but one of the bidders notified FPL of their willingness to 

comply with the Completion Security requirement amount. The single 

proposal submitted by the one bidder which did not indicate its willingness to 

comply with the Completion Security requirement was determined to be 

ineligible. 

Another bidder is currently under contract with FFL to provide energy and 

capacity to FPL in June of 2003 and has informed FPL that it will not be able 

to meet its in-service date. Given that bidder's failure to perform under an 

existing contract, the bidder's five proposals were determined to be ineligible. 

FFL was unwilling to entrust its system reliability to a bidder which had 

already announced an inability to perform on another contract, and which 

appeared to lack the ability to finance, construct and operate facilities on 

schedule. 
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Finally, twelve proposals submitted by another bidder were determined to be 

ineligible because, in FPL's judgment, entering into a contract with this bidder 

would result in an extremely high level of risk to FPL's customers. The bidder 

has been accused of filing misleading financial statements, and of "gaming" 

the system in the California energy market. FPL is simply unwilling to entrust 

its system reliability to such an entity. Therefore, its twelve proposals were 

determined to be ineligible. 

It should be noted that these determinations of ineligibility were made without 

consideration of the economic standing of the bidders' proposals. FPL was 

not willing to entrust its system reliability to entities who were unwilling to 

post Completion Security to protect customers, who were failing to perform 

on another contract with FPL, or who had been accused of gross misconduct. 

Q. Do you consider FPL's Supplemental RFP to have been a successful 

solicitation for new capacity? 

Yes. Based on the large number of both respondents and projects proposed, I 

believe that FPL's Supplemental RFP was the most successful investor-owned 

utility solicitation in Florida to date. Sixteen bidders, including three bidders 

who had not participated in the initial request for proposal, submitted 

proposals totaling over 12,500 Mw. No other Florida investor-owned utility 

has received this volume of responses to its Supplemental RFP. The 

Supplemental RFP has certainly served the interests of FPL's customers. 

A. 
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IV. Supplemental RFP Economic Analysis 

Q. 

A. 

What is the objective of the economic analysis? 

The objective of the economic analysis is to identify the combination of 

resources that results in the lowest cost (i.e., electric rates) to customers. The 

economic analysis of competing alternatives must reflect all associated 

quantifiable costs, both direct and indirect. For example, in comparing supply 

alternatives, such as competing generating units, the direct costs would 

include capital costs (or capacity payments), fixed operating and maintenance 

(O&M) expenses, capital replacement costs, variable O&M expenses and fuel 

costs, transmission interconnection and integration costs, and the cost of any 

equity penalty resulting from entering into a power purchase obligation. 

Indirect costs would include the change in the fuel costs of other, existing 

generating units when the new unit is added to the system. This last item 

might either be a cost (increase in other units’ fuel costs) or a benefit 

(reduction in other units’ fuel costs). The totals of these costs for the various 

combinations of resources, expressed as revenue requirements, are compared 

over time on a cumulative net present value of revenue requirements 

(CPVRR) basis. 

Using competing new generation unit alternatives as an example, the 

generating alternative with the lowest CPVRR over the period of the analysis, 

20 
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which is equivalent to providing the lowest rates, is generally favored, 

although other factors must be considered. 

Q. Have these direct and indirect costs been reflected in the economic 

analyses? 

Yes. As explained by Dr. Sim and Mr. Taylor, all of the above costs have 

been appropriately reflected in the economic analyses related to the 

Supplemental RFT. 

A. 

Q. Should the costs of transmission integration for the various generation 

plans be reflected in the economic analysis? 

Yes. Whether these transmission integration costs are assigned to a specific 

project or rolled into overall rates, FPL's customers will pay those costs. 

Therefore, for bid comparison purposes, the costs of transmission 

enhancements must be, and have been quantified and should remain with the 

generator or group of generators that cause the need for the enhancement. 

A. 

The analyses performed to determine transmission integration costs are 

addressed in the testimony of Mr. Stillwagon. He addresses the load flow 

analysis performed, as well as the resulting cost estimates for 28 expansion 

plans. 

Q. What is the equity penalty? 
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A. The equity penalty is a real cost associated with power purchases. The cost is 

a result of an imputation by rating agencies, such as S&P, of additional debt to 

a purchaser who enters into a power purchase contract. 

The equity penalty is addressed in the testimony of Drs. Sim and Avera, 

Messrs. Dewhurst and Taylor. The equity penalty calculations performed in 

this analysis are set forth in Appendix N of the Need Study. 

Q. 

A. 

What do the results of FPL’s analysis show? 

The results of FPL’s analysis show that the most cost-effective alternative for 

FPL’s customers when all costs are considered is the construction of a new 

combined cycle unit at FPL’s Manatee site (Manatee Unit 3) and the 

conversion of Martin Unit 8, which currently consists of two simple cycle 

combustion turbines (CTs), to a 4x1 combined cycle configuration. There is 

no plan consisting entirely of non-FPL options that is even remotely 

competitive with this Manateemartin plan. As Dr. Sim shows, the smallest 

differential between the A11-FPL self build plan and the best all non-FPL plan 

was greater than $470 million, (CPVRR). 

Only a few combinations of either FPL’s Manatee Unit 3 or Martin Unit 8, 

respectively, with one or more non-FPL alternatives had total costs that came 

within $100 million of the A11-FPL self build plan. The best of these 
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combination plans is $83 million, (CPVRR), more expensive than the All-FPL 

self build plan. 

Q. 

A. 

Was FPL’s analysis independently verified? 

Yes. Mr. Taylor’s firm, Sedway Consulting, Inc., was retained prior to the 

analysis to run an independent study of the outside proposals and the FPL 

options. As Mr. Taylor describes in his testimony, he used his own model to 

perform the analysis. 

Q. 

A. 

What did Mr. Taylor’s results show? 

Mr. Taylor obtained similar results from his studies. According to Mr. 

Taylor’s analysis, the All-FPL self build plan was better than the best 

FPUnon-FPL combination plan by $135 million (CPVRR), and better than 

the best all-outside combination by more than $423 million (CPVRR). 

Q. Do you believe that these results provide a reasonable basis for 

concluding that the All-FPL self build plan is the most cost-effective 

alternative available? 

Yes. Not only has FPL determined that its own self build options are the most 

cost-effective, but also this result has been independently verified. The 

analytical process was comprehensive and subject to an internal critical 

review. Moreover, FPL undertook initial negotiations with the predominant 

bidder in several of the next lowest cost plan; and these negotiations 

A. 
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IV. 

Q* 

A. 

Q. 

reinforced the conclusion that the A11-FPL self build plan is the most cost 

effective option. 

“Short List” Selection and Negotiation 

Please address how FPL developed its “Short List” for negotiations? 

Once Dr. Sim’s group developed the lowest cost alternative plans available, 

based on analysis results as of June 18, 2002 there were 33 plans that were 

within $200 million of the A11-FPL self build plan. Many of these plans 

consisted of the same options with different proposed terms of service. For 

instance, one entity offering system sales offered the sales for either 3 or 5 

year terms. Similarly, some entities offering capacity from one or more new 

units offered mutually exclusive contract terms of various lengths from the 

same unit(s). One entity offered capacity from units in two different locations, 

each unit sufficient to meet all of FPLs need in 2006. Thus, many of the 

alternative plans were mutually exclusive, containing options from the same 

units but priced differently or with a different term. From this list of 33 plans, 

I aggregated the alternative plans that did not include both FPL units into five 

separate groups of mutually exclusive combinations (within each group) and 

compared the cost of the best combination in each group to the cost of the All- 

FPL self build plan. The comparative sheet is Document RS-6. 

Please describe the five Groups shown on Document RS-6. 
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The five groups shown in Document RS-6 are labeled Groups A through E. 

Except for the bidders that were selected for the short list (Le., Group A), the 

names of the bidders whose proposals are reflected in these groups are coded to 

comply with the bidders request for confidentiality. 

Group A consists of FPL's Manatee Unit 3, 1,107 MW, and a 50 M W  system 

purchase from Florida Power Corporation ("FPC") in 2005, plus a 708 MW 

purchase from an El Paso Merchant Energy Corporation ("El Paso") unit in 

2006. There are three plans that consist of some combination of these three 

options with varying contract terms, or different costs and locations, for the 

FPC and El Paso alternatives. I chose the least cost plan from this Group A for 

comparison. This Group A plan had a cost of $58 million more than that of the 

All-FPL self build plan. Subsequent refinements of FPL's analysis based, in 

part, on inputs provided by El Paso, result in this cost differential increasing 

from $58 million to $83 million. 

Group B consists of FPL's Martin Unit 8, 789 M W ,  a 200 Mw system 

purchase from Bidder W, and a 250 MW purchase from a new Bidder X 

combined cycle unit in 2005, plus a purchase of approximately 700 MW from 

one of two proposed El Paso combined cycle units in 2006. There are six plans 

that consist of some combination of these four options, with varying contract 

terms, costs, and locations. I chose the lowest cost plan from this Group B for 

comparison. This Group B portfolio had a cost of $59 million more than that 
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of the A11-FPL self build plan. Subsequent refinements of FPL's analysis based, 

in part, on inputs provided by El Paso, result in this cost differential increasing 

from $59 million to $87 million. 

Group C consists of FPL's Martin Unit 8, 789 MW, and a 506 M W  purchase 

from a new Bidder Y combined cycle unit in 2005, plus a purchase of 

approximately 700 MW from one of two proposed El Paso combined cycle 

units in 2006. There are four plans that consist of some combination of these 

three options, with varying costs and locations. I chose the lowest cost plan 

from this Group C for comparison. This Group C plan had a cost of $87 

million more than that of the A11-FPL self build plan. Subsequent refinements 

of FPL's analysis based, in part, on inputs provided by El Paso, result in this 

cost differential increasing from $87 million to $122 million. 

Group D consists of FPL's Martin Unit 8, 789 MW, a 200 MW system 

purchase from Bidder W, a 50 M W  system purchase from FPC, and a 250 M W  

purchase from a new Bidder X combined cycle unit in 2005, plus a purchase of 

approximately 700 MW from one of two proposed El Paso combined cycle 

units in 2006. There are two alternative plans that consist of some combination 

of these five options, with varying costs and locations. I chose the lowest cost 

plan from this Group D for comparison. This Group D plan had a cost of $104 

million more than that of All-FPL self build plan. Subsequent refinements of 
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FPL's analysis based, in part, on inputs provided by El Paso, result in this cost 

differential increasing from $104 million to $141 million. 

Group E consists of FTL Martin Unit 8, 789 M W ,  and a 506 M W  purchase 

from a new Bidder Z combined cycle unit in 2005, plus a 708 M W ,  purchase 

from a new El Paso combined cycle unit in 2006. There are three plans that 

consist of some combination of these options, with various contract terms. I 

chose the lowest cost plan from this Group E for comparison. This Group E 

plan had a cost of $145 million more than that of the A11-FPL self build plan. 

Subsequent refinements of FPL's analysis based, in part, on inputs provided by 

El Paso, result in this cost differential increasing from $145 million to $182 

million. 

Q. 

A. 

What entities were ultimately named to the short list? 

The short list consisted of FPC and El Paso, the entities offering the options 

that comprised the Group A plan I previously Iscussed. As I stated above, one 

of El Paso's proposals was part of every marginally competitive plan. FPC's 

proposal was also included in an alternative plan that included FPLs Manatee 

Unit 3 in 2005 and Martin Unit 8 in 2006. 

Q. 

A. 

Upon what bases was the short list determined? 

The primary factors that led to the determination of the short list are as follows: 
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First, it was clear that (1) all of the plans in these Groups were much more 

costly than the A11-FPL self build plan; (2) the plans in Groups C, D and E 

were much more costly than some of the plans of Groups A and B; and (3) 

none of the plans would have been even remotely competitive with the All- 

FPL self build plan but for the fact that they included one of the two El Paso 

options in 2006. 

These two El Paso bids were particularly competitive, and without those bids 

no plan was close to the All-FPL self build plan (other than one plan that 

included both FPL units and a short-term utility system purchase). Specifically, 

without El Paso, the only plan within $200 million of the A11-FPL self build 

plan included both FPL's Manatee Unit 3 in 2005 and FPL's Martin Unit 8 in 

2006, plus a short-term 50 M W  system purchase from FPC in 2005 to allow 

FPL to achieve its reserve margin target. Thus, El Paso was the driver in all of 

the top economic plans other than those that included both FPL units. 

Consequently, it was clear that El Paso should be on the short list. Moreover, if 

an agreement with a reduced price could not be reached with El Paso, there 

was no point in negotiating with any of the other bidders. 

Also, the significantly higher cost of the plans in Groups C, D and E compared 

to those in Groups A and B, and to the A11-FPL self build plan eliminated them 

from further consideration. 
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Second, FPL had concerns about two of the proposals in Group B (and also 

Group D). Both proposals were necessary for that plan to meet FPL’s reserve 

margin requirements. So, the loss of either proposal would make the plans 

reflected in Group B (and Group D) insufficient. FPL had a concern with the 

Bidder W proposal related to whether it could deliver 200 Mw of capacity to 

FPL in 2005 through 2011, and still achieve it’s own 20% reserve margin. FPL 

had separate serious concerns with Bidder X that would independently 

disqualify Groups B and D. As Mi. Dewhurst testifies, Bidder X’s bond rating 

was rated below investment grade. This raised serious concerns about Bidder 

X’s financial viability and its ability to finance, construct, operate and maintain 

its proposed facility. 

Third, it made sense to focus FPL’s efforts on negotiation with the entities 

offering the plan that was economically closest to the A11-FPL self build plan. 

Based on the results of FPL’s economic analysis, as well as those of the 

independent analysis performed by Mi. Taylor, even the plans in Groups A or 

B were not economically competitive with the All-FPL self build plan. They 

are all at least $58 million more expensive than the A11-FPL self build plan, 

and were all more costly than another plan that included both FPL plants and a 

50 M W  utility system purchase. With the All-FPL self build plan clearly the 

economically superior plan, FPL focused its negotiating resources on the 

entities and plans that held the most promise as an alternative to the A11-FPL 

self build plan, especially since the negotiations were likely to be very 
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challenging, given the economic improvements those entities would have to 

make to achieve a lower cost than the All-FPL self build plan. 

4 

5 

Therefore, on June 19, 2002, FPL contacted the bidders regarding their status 

and announced its short list of FPC and El Paso (i.e. Group A). 

6 

7 Q. Please summarize what FPL communicated to the short list bidders. 

8 A. FPL initially contacted both the short list bidders on June 19, indicating that 

9 they had made the short list for negotiations and that follow-up 

10 communications would be sent shortly. 
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On June 19, F’PL sent a letter to El Paso, inviting El Paso to lower its price, 

forwarding a draft purchased power agreement (“PPA”) and proposing a round 

of face-to-face negotiations on June 27 and, if appropriate, June 28. On June 

20, FFL forwarded to El Paso a series of questions regarding El Paso’s bids. On 

June 2 1, FPL informed El Paso that El Paso’s bids were part of plans that were 

not the most cost-effective alternatives available to FPL. FPL requested that 

prior to June 27 El Paso provide the responses to the questions, any reactions to 

the PPA and any bid price reduction. On June 21, FPL asked El Paso if it 

would agree to have Commission Staff observe the negotiations session; El 

Paso indicated its agreement, and FPL extended an invitation to the Staff to 

observe the negotiations. 

23 
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Q* 

A. 

On June 25, FPL again informed El Paso that El Paso's bids were part of plans 

that were not the most cost-effective altematives available to FPL, again 

requested that El Paso consider reducing the price of its bids, and extended to 

Monday, July 1, the deadline for any price reduction. 

On June 21, FPL also sent a letter to FPC advising FPC that it was part of a 

plan that was not the most cost-effective altematives available to FPL, and 

providing FPC with the opportunity to refine its pricing by a date certain. FPC 

responded on June 25,  indicating that FPC would not reduce its bid price. 

On June 27, FPL met with representatives of El Paso, with Commission Staff 

in attendance. 

Please summarize the key relevant information provided by El Paso 

during your meeting of June 27, and subsequently via fax on July 1. 

During the day of discussions, in response to FPLs inquiries regarding the 

aspects of its proposals that El Paso would be willing to contractually 

guarantee, El Paso explained the following: 

First, El Paso indicated that for both of its bids, the heat rates that had been 

provided by El Paso were the "best" heat rates that could be achieved by the 

proposed units, not the average heat rates that the units would achieve over 

time, as FPL assumed for all alternatives in the evaluation process. El Paso 
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further communicated that the average heat rate that FPL should use to 

evaluate El Paso's two bids was 3% higher than the "optimal" heat rate El Paso 

had originally submitted in its bids. This was subsequently revised by El Paso 

(via fax) to be 1% higher than the "optimal" heat rate. This meant that all 

energy produced at El Paso's proposed facilities would be 1% more costly than 

had been evaluated by FPL and Mr. Taylor. 

Second, El Paso indicated that although it had not stated it in its bids, it 

intended its bids to be "tolling agreements," where FPL would acquire and 

deliver the natural gas required to operate the proposed El Paso units. El Paso 

had asked FPL to evaluate El Paso's proposal at the Belle Glade site assuming 

that gas would be delivered through the Gulfstream pipeline. However, it is 

not known when the Gulfstream pipeline would be extended to reach the Belle 

Glade site. 

El Paso indicated that until the Gulfstream pipeline was actually extended to 

reach the Belle Glade site, gas could be transported through the FGT pipeline 

to the NUI pipeline (a local distribution company), and then delivered through 

the NUI pipeline to the Belle Glade plant. Aside from the cost of transporting 

gas through the FGT pipeline to the NUI pipeline, El Paso indicated that NUI 

would impose additional charges to deliver the gas through its own pipeline. 

This meant that given the higher cost of gas transportation through the FGT 

pipeline, compared to the Gulfstream pipeline, and adding the NUI cost, 
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1 1 0  

beginning on the in-service date of the Belle Glade unit, all gas used at El 

Paso's Belle Glade facility would be more costly than had been evaluated by 

FPL and Mr. Taylor. 

Moreover, it is not clear when Gulfstream would extend its pipeline to reach 

the Belle Glade plant, or how long a contractual commitment FGT and NU1 

would require FPL to make, paying the higher transportation rate, in order for 

FGT and NUI to make the pipeline enhancements that would be necessary to 

deliver sufficient gas to the Belle Glade facility at the required pressure. 

Third, El Paso indicated that, although in its bids it had asked FPL to assume 

that its proposed units would operate at approximately 93.6% availability, on 

average, El Paso's proposal in fact was a "unit contingent" energy proposal, 

where FPL would control and dispatch the unit when and if the unit is 

available, but that El Paso's proposal did not guarantee any specific level of 

availability. El Paso indicated that a proposal that would offer a performance 

guarantee on availability would be more costly. 

Fourth, El Paso indicated that its bid was very aggressive and hence it would 

not further reduce its bid prices. In fact, no price change was received by the 

extended July 1 deadline. 
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Q. Please summarize FPL's actions to reflect, in its evaluation, the 

information provided by El Paso on June 27, and subsequently via fax on 

July 1, and the results of those actions. 

FPL reflected in its economic analysis for Groups A through E described above 

a 1% increase in the heat rate of each of the two El Paso proposed units and an 

increase in the cost of natural gas delivered to El Paso's Belle Glade unit for the 

first two years of the proposed 25-year contract (a very conservative 

assumption regarding the term of the commitment that FGT and NUI are likely 

to demand prior to making the necessary pipeline improvements to provide this 

service). El Paso's clarifications increased the cost of the plans in Groups A 

through E that included El Paso's Belle Glade proposal by approximately $24 

million (CPVRR). The cost increase for the best plans in Groups A through E 

that included El Paso's Manatee proposal is approximately $1 1 million. 

A. 

Q. Did FPL make any adjustments in the economic evaluation due to the 

clarification by El Paso that its proposals were for "unit contingent" 

energy? 

A. No. Without making any additional adjustments related to the "unit 

contingent" nature of El Paso's proposal, FPL's economic analysis already 

concluded that the best alternative plan to the All FPL option is $83 million 

more costly than the AlI-FPL self build plan. Therefore, it was not necessary 

to make further adjustments. However, it should be noted that in negotiations 
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El Paso stated that if it provided a more firm proposal, its bid would have been 

higher. 

Q. Aside from the adjustments applied to the best plans in Groups A 

through E, related to the heat rate and gas transportation cost 

clarifications provided by El Paso, did FPL make other adjustments to its 

economic analysis after the June 18 meeting with FPL management? 

Yes. As explained by Dr. Sim, adjustments were made to reflect the fact that 

if only one of FPLs units is built in a plan, the cost of building that single FPL 

unit is approximately $15 million greater (CPVRR) than when built in 

conjunction with the other FPL unit. Small adjustments (approximately $1 

million) were also made to the transmission integration costs in some of the 

plans. All adjustments are reflected in the results provided in Document RS-7. 

As this Document shows, the most competitive of all the plans that do not 

include both of FpL's generating units exceed the cost of the A11-FFL self 

build plan by at least $83 million. 

A. 

V. Other Factors Considered in Resource Selection 

Q. 

A. 

What other factors influence FPL's selection of a generating alternative? 

FPL considers a number of other factors in the selection of generating 

alternatives, including: 

- Financial viability of the supplier; 
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Extent of contractual commitment of supplier; 

Feasibility of licensing and construction plans; 

Delivery risk related to firmness of fuel supply, construction 

schedule, and experience of the seller; 

Degree of control to be exercised by FPL, including items such 

as dispatchability, and F'PL's rights to sell power; 

Fuel diversity impact of the various alternatives; 

Technology risk; and 

- Environmental risk. 

Q. 

A. 

Please describe how these factors may be applied. 

These factors can cause some proposals to be eliminated from consideration 

because of their negative impact on system reliability and costs to customers. 

The factors may also be used to raise one alternative above another that, on 

the surface, may seem to provide a better economic result. 

For example, if a supplier's financial viability is not strong, it may not be 

financially capable of performing its primary obligations under a purchase 

power contract, including the timely construction and completion of the unit 

and the reliable long-term operation of the resource, thus adversely affecting 

system reliability. Mr. Dewhurst addresses this issue in his testimony. 
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“Contractual commitment of a supplier” refers to the relative ability and 

willingness of a supplier to make a substantial contractual commitment that 

gives adequate assurance to FPL of its intention to perform reliably. Absent a 

strong contractual commitment, a supplier may find it easier to renege on its 

obligations to FPL and FPL‘s customers if performance difficulties arise. 

Consequently, FPL will require a certain level of financial viability and a 

certain level of contractual commitment before it enters into a purchase power 

contract. 

“Feasibility of licensing and construction plans” relates to the relative degree 

of difficulty that the overall licensing process could have on a generation 

resource and the impact that the process could have on the construction of the 

resource. 

“Delivery risk related to firmness of fuel supply, construction schedule, and 

experience of seller,” addresses the relative risk associated with (1) projects 

that include firm gas supply and transportation contracts, which would have 

less delivery risk than those that do not, or (2) projects whose technology 

dictates a longer construction process, with greater opportunities for delay, 

such as a nuclear plant, which would be disadvantaged when compared to one 

with a less involved construction process, such as a combined cycle unit, or 

(3) projects in which the seller demonstrates that it has ample experience with 

the same type, brand and size of equipment, labor markets, and operating 
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1 1 5  

conditions, which would be advantages, compared to those where they do not 

have similar experience, and (4) the experience of the bidder with which FPL 

is familiar. 

“Degree of control that can be exercised by FPL, including dispatchability and 

EpL‘s right to sell power” from the resource into the wholesale market (which 

results in fuel credits to its customers), relates to how effectively a proposal 

allows FPL to have the resource operated and maintained in the same manner 

as FPL dispatches, operates and maintains its own units to maximize the 

benefit to the customer. 

“Fuel diversity” is a way of mitigating the risk that one event or market 

condition related to a single fuel could adversely affect the availability or cost 

of all or a large portion of electricity produced or purchased by FPL. There is 

no definite guideline as to how much energy any single fuel source should 

provide, but in choosing between, for example, a new coal generating unit and 

a new gas generating unit to augment the capacity of the existing system, if 

the existing system currently uses much more gas than coal, the new coal unit 

would have an advantage based on its greater contribution to fuel diversity. 

Similarly, purchasing system power from a diversified system or from a 

system that uses fuel types that are different from those used by the purchaser 

adds to fuel diversity. 
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Another aspect of fuel diversity concerns the degree to which risk can be 

mitigated by obtaining the same fuel type (e.g., gas) from different 

geographical sources, and/or delivering it through different delivery systems. 

An example of this might be in the comparison of two gas-fired options, one 

fed from an existing gas pipeline, from which gas is delivered to the existing 

system, and the other fed from a separate gas pipeline. The alternative fed 

through the separate pipeline would be considered a better contributor to fuel 

diversity because some events that affect the first pipeline that feeds the 

existing system would not affect the new gas-fired option which is fed through 

a different pipeline. 

“Technology risk” is based, in part, on an assessment of the relative maturity 

of a technology. For example, an alternative based on a new gas turbine still 

in the prototype stage might be considered a greater risk than a more 

commercially developed technology. Also, the lower the degree of experience 

that a particular supplier has in constructing, operating and maintaining a 

certain combination of equipment, or in a certain operating pattern (e.g., 

cycling up and down), the greater the susceptibility of that supplier’s proposal 

to technology risk. This risk can be manifested in a generating unit’s inability 

to maintain the required high level of availability to satisfy FPL customers’ 

needs. 

22 
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“Environmental risk” is a recognition that some technologies, coal and nuclear 

for example, may face a higher hurdle in licensing, and run a greater risk of 

future tightening of controls than a gas option. 

These factors should be considered in the selection of a generating alternative, 

to the extent it is relevant and meaningful to do so. 

Q. Did FPL consider any of these factors in the evaluation of proposals 

submitted in response to the Supplemental RFP? 

Yes. Consideration of two of these factors, financial viability and prior 

experienced bidder, led to the elimination of two bidders. The other factors 

discussed below would not change the outcome of the economic analysis; 

rather, they serve to reinforce FPL’s conclusion that the A11-FPL self build 

plan is the best option to meet the needs of its customers. 

A. 

Q. 

A. 

Please address the first factor, which is financial viability of the bidder. 

The recent collapse in the credit rating of a number of energy companies has 

brought much more attention to this issue. However, this has always been a 

concern to FPL, because the long-term financial viability of any purchased 

power project needs to be confirmed up front, and then maintained during the 

term of the contract, to ensure that FPL’s customers would receive the 

benefits associated with both the timely initial delivery of capacity and energy 

from the generating unit that would be the subject of such a contract, and the 
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reliable performance of that unit throughout the life of the contract. Any 

delay in startup or subsequent degradation in performance, whether related to 

financial viability or not, jeopardizes the ability of FPL to provide an 

adequate, economic supply of electricity to its customers. 

Therefore, FPL must evaluate, at least qualitatively, whether a supplier can 

avoid financial problems, and further, whether the supplier would be willing 

and able to complete construction and continue effective operation and 

maintenance of the proposed generating facility, even if the supplier were to 

experience financial setbacks. 

On the basis of financial viability, a qualitative comparison of the proposals 

received in response to the Supplemental RFP favors FPLs self-build options, 

along with power purchases from other utilities, because FPL's credit rating 

and those of other utilities are significantly higher than those of the non-utility 

bidders. Moreover, even where a developer's current credit ratings meet FPL's 

minimum requirement, power purchases from the independent power 

producer (PP) could rate lower due to concerns over the future financial state 

of the supplier in question or its corporate parent. Moreover, it is unclear 

whether the corporate parent of such an IPP will continue to include power 

generation as a key component of its future corporate strategy. To the extent 

that the corporate strategy does not expressly include power generation, there 
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is greater uncertainty regarding that supplier's commitment to overcome 

problems during construction, operation and maintenance. 

Given the general effect of recent energy market developments on 

independent power producers, in general, it is logical to conclude that a 

contractual commitment to buy power from IPPs would present much greater 

risk to FPL's customers than would FPL's self-build options. Mr. Dewhurst 

addresses more specifically the recent market reaction to IPPs and the 

increased financial challenges they face. 

Q. Please address the factor - "FeasibiIity of Licensing and Construction 

Requirements." 

FPL's self-build option requires licensing under the Power Plant Siting Act, 

including a Determination of Need from the Commission and a Site 

Certification from the Governor and Cabinet of the State of Florida sitting as 

the Siting Board, after the Florida Department of Environmental Protection 

(FDEP) has processed FPL's application. All plans resulting from the 

Supplemental RFP similarly would require this licensing for both the FPL unit 

and the combined cycle unit(s) proposed by bidders. And although power 

purchases from existing plants operated by other utilities require no licensing, 

just FERC approval, these types of proposals were small in size and could 

only be considered in combination with both an FPL unit and a non-FPL unit, 

A. 
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both of which require licensing under the PPSA. Therefore, &l portfolio plans 

require PPSA action. 

The fact that FPL proposes expanding existing sites instead of developing new 

"greenfield" sites, along with FpL's experience in permitting and constructing 

plants in Florida gives FPL an advantage in terms of the feasibility of 

environmental licensing and construction requirements. 

Q. Please address the relative risks related to firmness of fuel supply, 

construction schedule and experience of the seller. 

Generation strategies that include firm gas transportation and secure sources 

of supply for the gds commodity are favored over those that do not. FpL's 

self-build projects will be supported by contracts for firm gas transportation 

and supply to ensure that the total firm gas requirements of FPL's system, 

including the needs of these new FPL units, are met. Other portfolios that do 

not ,include firm fuel transportation arrangements are inherently more risky in 

terms of reliability. 

A. 

Since it was not clear in most bids to what extent the bidders' fuel supply and 

transportation needs would be met through firm contracts, bidders were not 

penalized during the evaluation. This is the lund of issue that was to be 

explored during negotiations. However, given the fact that FPL does plan to 
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meet its firm fuel needs through firm fuel supply and transportation contracts, 

it is clear that no bidder would have an advantage over FPL in this category. 

Construction schedule relates to the likelihood that a proposal can meet the 

desired in-service date. To the extent that this issue relates to technology, it 

would not be relevant in FPL's Supplemental RFP process, since all proposals 

were either combined cycle or combustion turbines, as were FPL's own units. 

However, even with a common technology among all new plant proposals, 

given the extensive experience that FPL has in permitting, building and 

operating combined cycle units in Florida, the All-FPL self build plan has an 

advantage in this category. 

An assessment of the level of experience of the entity proposing to construct 

and operate the resource, which considered the number of similar projects 

which the supplier has constructed and is currently operating, would favor 

FPL. FPL is proposing to build units that are the same as existing units it 

operates, using the same equipment. 

Q. 

A. 

Please address the factor - "Degree of Control." 

Ultimately, the degree to which this would differentiate the All-FPL self build 

plan from power purchase alternatives would be determined by a negotiated 

contract. However, it is very difficult to duplicate ownership rights in a 

negotiated contract between parties with disparate and often opposing 

objectives. 
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As the owner of a generating unit, FPL has complete control over the level of 

output of the unit at any point in time, including shutting down the unit or 

turning it on, within the engineering limits of the unit. FPL also completely 

controls maintenance scheduling for the unit and has the right to sell power 

from the unit in the wholesale market when the power is not needed to serve 

FpL's retail customers, with the benefit of those sales accruing to the 

customer. In purchasing power, FPL attempts to duplicate these rights by 

contract. However, the degree of control FPL can exercise under a contract is 

never as complete as it is for a unit FPL owns and operates. In light of FPL's 

outstanding performance record in operating its generating plants, having as 

much control as possible over the generating resources is in the customers' 

best interests. 

Q. Why can't FPL duplicate through a contract the rights it has through 

ownership? 

Such a contract would have to specify clearly when a unit could be turned on 

or off, up or down, during the entire term of the contract. Addressing 

explicitly in a contract every conceivable combination of fuel prices and 

availability, operating capability (which can change due to many factors, 

including ambient temperature), maintenance requirements, customer demand, 

etc., would be extremely difficult if not impossible. In addition, where a 

difference of opinion exists with respect to the terms of a purchased power 

contract, exercising control rights that FPL believes to exist may require 

A. 
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litigation. It has resulted in litigation in the past. This represents a risk to 

customers that is not present with self-build options. 

Q. Is fuel diversity a significant factor that helps create differentiation 

among the various bids in the Supplemental RFP? 

No, not to a significant extent; however, to the extent it does, it gives an 

advantage to the A11-FPL self build plan over other new construction 

alternatives. In this Supplemental FtFP, all of the alternatives considered 

would be fueled by natural gas or are utility system sales. Thus, the system 

fuel price response to changes in any single fuel price would be relatively 

similar in all cases. Regarding the mitigation of risk introduced by having 

access to separate pipelines, because FPL will be connected to both the 

Gulfstream and FGT pipelines, the All-FPL self build plan provides as much 

mitigation against fuel risk as the best new construction options. Only the 

proposed utility system sales offer greater fuel diversification. 

A. 

Q. Can the FPL and non-FPL alternatives be distinguished based on 

technology risk as you have presented it? 

Yes, to some extent. Some of the bids, all of which utilize CTs, have proposed 

the use of a specific modemrand of CT with which they have not reported 

having any prior experience. This raises concerns regarding these bidders' 

ability to operate and maintain the equipment in a manner consistent with the 

high level of availability reflected in the proposals. As explained by Mr. 

A. 
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Yeager, the All-FPL self build plan, on the other hand, consists of a 

standardized plant design, using the same type equipment with which FPL has 

had extensive experience. This makes the technology risk of the All-FPL self 

build plan less than that of bidders employing CTs that are new to them. 

Q. 

A. 

Is environmental risk different for FPL than for non-FPL alternatives? 

Yes. Although all bids were based on natural gas as a fuel source, there is 

little difference in environmental risk; however, there are obvious 

environmental and permitting advantages to adding capacity to a “brownfield” 

site, i.e., a site with existing generation - as proposed by FPL versus 

development of a new “greenfield” site, as proposed by most other bidders. 

Q. Did the qualitative factors that you have discussed influence FPL’s 

decision to pursue the Manatee and Martin projects? 

Yes. Consideration of the qualitative factors reaffirmed FPL’s finding that its 

self-build option is the best strategy for our customers. As discussed above, 

both FPL’s economic analysis and that performed independently by Mr. 

Taylor concluded that FPL’s self-build plan is the clear economic winner. 

Accordingly, there would have to have been clear and significant qualitative 

advantages associated with one or more of the other alternatives to offset the 

economic advantages that FpL’s self-build plan provides. Most of these 

qualitative factors favor the All-FPL self build plan to a greater or lesser 

degree over other alternatives and none would make an alternative plan 

A. 
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superior to the All-FPL self build plan. Consequently, since the qualitative 

considerations I have listed above reinforce the results of FpL’s quantitative 

analysis, it is clear that FPL’s self-build option is by far the best strategy for 

FPL’s customers. 

Q. Couldn’t the argument be made that signing a contract with an 

independent power producer is less risky than “saddling” the customers 

with a long-term obligation in rate base? 

The argument is made by some, but it is specious. It ignores the fact that the 

commitment made through the power purchase contract places as much or 

more of a long-term obligation on the customers as does adding to rate base a 

generating unit built by FPL. The fact is that a generating unit built by an IPP 

under contract to FPL to meet FPL’s customers’ needs will be paid for by the 

customers through the Capacity Cost Recovery Clause and the Fuel and 

Energy Cost Recovery Clause. That recovery will be immediate upon delivery 

and will raise those cost recovery costs, In contrast, customers do not face 

increased rates for rate base additions until the utility seeks base rate relief. 

Further it should be noted that FPL has added over $13 billion in new plant 

over the last seventeen years while actually decreasing rather than increasing 

base rates. So, at worst customers will pay for the capacity and energy either 

way. 

A. 

Q. Is FPL predisposed to build its own units rather than to buy power? 
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A. No. FPL has a history that demonstrates its willingness to purchase power if 

that is the most economic alternative to customers. In 1989, prior to 

establishment of the Commission’s bidding rule, FPL issued a request for 

proposals. After an evaluation of the bids received in response to that request 

for proposals, FPL selected an offer of a Unit Power Sale from the Southern 

Company as the preferred alternative, with other projects identified as 

secondary options. FPL’s self-build option was not evaluated to be cost- 

effective. FPL eventually purchased Scherer Unit No. 4 after discussions with 

Georgia Power and presented the results of its RFP analysis to the 

Commission in Docket No. 900796-EI. 

In 1992, FPL returned to the Commission as a co-applicant in the Petition to 

Determine Need for the Cypress Energy Partners, Ltd. Project, Docket Nos. 

920520-EQ and 920648-EQ, which consisted of two 400 M W  coal-fired units 

located near Lake Okeechobee. Although the Commission ultimately found 

that this project was not the most cost-effective alternative available to FPL, 

the fact that in both cases FPL brought forward non-FPL options demonstrates 

that there is no predisposition toward self-building. 

In addition, as recently as 2001 FPL contracted with IPP’s to make significant 

short-term purchases during the period 2002-2007. If FPL had been 

predisposed to build rather than buy, it could have built out at least part of that 

capacity. Instead, it chose to purchase capacity. 
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Q* 

A. 

Q. 

A. 

Did FPL include an equity penalty and transmission integration costs 

when it selected the Cypress Energy project? 

Yes. FPL included $73 million of equity penalty and $99 million of 

transmission integration costs and still found the project to be cost-effective. 

Won’t units built by unregulated, “competitive” companies be cheaper 

than units built by a regulated utility? 

The fact that FPL is regulated does not mean it is not price competitive. 

Being regulated does not affect F’PL’s ability and willingness to compete on 

price as well as quality and reliability. The ultimate proof of F’PLs ability to 

compete with unregulated companies is found in the results of FPL’s 

Supplemental RFP process. FPL invited the market to compete and the All- 

FTL self-build plan remains the lowest cost, most reliable alternative. 

Q. Are there any other qualitative or quantitative factors that could be 

considered in the comparison that FPL has done? 

Yes. The residual value of a generating unit is a quantitative factor and refers 

to any remaining value in that unit after its useful or expected life has passed. 

For example, the combined cycle units proposed by FPL have expected book 

lives of 25 years. While this is the life used to calculate depreciation expense 

for these units, it is reasonable to assume that they will operate beyond 25 

years with reasonable upkeep. Therefore, they will continue to have value 

beyond the end of their “book life.” 

A. 
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Q. Did FPL quantify the benefit of residual value of the All-FPL self build 

plan? 

No. However, Mr. Taylor did. His calculation of residual value increased the 

cost differential between the All-FPL self build plan and the next lowest cost 

portfolio without both FPL units by more than $30 million. WL's analysis in 

this Supplemental FWP has taken a conservative approach and did not attempt 

to quantify residual value. However, it is reasonable to assume that there will 

be some value left in FPL's generating units at the end of their depreciable 

life. Thus, residual value is an additional factor that favors the All-FPL self 

build plan. 

A. 

VI. 

Q* 

A. 

Adverse Consequences of Delay 

Are there any adverse consequences to delaying approval of the Manatee 

and Martin projects? 

Yes. Delaying approval could create a threat to system reliability, increase 

system fuel cost and cause greater use of oil-fired generation 

The threat to system reliability would come from WL's inability to meet its 

20% reserve margin target if one or both units failed to meet their proposed 

June 2005 in-service dates. For example, if both units were delayed and 

unavailable in the summers of 2005 and 2006, FPL's reserve margin would 

fall to 14.1% and 11.1%, respectively. While falling to these levels of reserve 
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margin does not necessarily result in loss of service to any of FPL’s 

customers, lower reserve margins certainly increase the possibility of outages 

and increase the probability of load control operations. 

Increased system fuel costs would result from any delayed in-service date of 

the proposed combined cycle units. These units will be highly efficient, state- 

of-the-art generating units which would displace energy from older, less 

efficient units. In addition, as shown in Document RS-8 the addition of these 

units will result in a significant reduction in the projected average heat rate of 

FPL’s fossil units, from 8,402 kwh/MMBtu in 2004, to 8,095 kwh/MMBtu in 

2006, a reduction of more than 3.6%. This means that fuel expense during the 

second half of 2005 and in 2006 will be significantly lower than it would be 

without Manatee Unit 3 and Martin Unit 8. The absence of the new gas-fired 

units will result in increased operation of FPL’s older units, which generally 

are oil-fired, leading to increased oil use. 

VIII. Summary 

Q. PIease summarize your testimony. 

A. The Manatee Unit 3 and Martin Unit 8 projects proposed by FPL are by far 

the most cost-effective alternatives to meet the capacity and energy needs of 

FPL’s customers in 2005, 2006 and beyond. These projects are needed to 

maintain system reliability in 2005 and 2006 as measured by F’PL’s 20% 
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reserve margin criterion. 

adequate supply of electricity at a reasonable cost. 

They will provide FPL's customers with an 

The Manatee and Martin projects offer a clear economic advantage over the 

best of the alternative plans resulting from the Supplemental RFP, as well as a 

number of other important non-economic advantages, including the following: 

They have potential access to more than one pipeline, resulting 

in greater reliability of fuel supply than competing proposals. 

Ownership offers greater operational flexibility and control 

over the generation resource than purchased power for the 

benefit of FPL's customers, and eliminates any litigation 

potential related to power purchase contracts. 

- Ownership also presents less financial risk than purchased 

power from entities that may become financially stressed in the 

post-Enron era. 

There is a residual value for FPL's customers in units owned by 

FPL versus units under contract. 
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1 

2 

3 Need. 

4 

5 Q. Does this conclude your testimony? 

6 A. Yes. 

FPL’s proposed Manatee Unit 3 and Martin Unit 8 projects meet all of the 

criteria required by the Commission and should be granted a Determination of 
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Errata Sheet 
Direct Testimony of Rene Silva 

Docket Nos. 020262-E1 and 020263-E1 

Correction 

after “Sim” add “, Mr. William Yeager, Dr. Leonard0 Green and 
Mr. Gerald Yupp” 

move Appendix C reference to the list that Steve Sim is co- 
sponsoring so that it reads “Appendices D, E, F, J and K, and co- 
sponsoring Appendices Cy M and N to the Need Study.” 

after “Section 111” add ‘‘, V (D) and VI1 (C)” 

Delete last sentence 

after “Appendix I” add “and co-sponsors Appendix N 7  

replace “2,620” with “2,673” 

after the word “coded” replace remainder of sentence with the 
following: “as a courtesy to the bidders” 

replace first sentence with the following: “Group E consists of 
FPL Martin Unit 8,789 MW, a 50 MW system purchase from FPC 
and a 608 MW purchase from a new Bidder Z combined cycle unit 
in 2005, plus a 708 MW, purchase from a new El Paso combined 
cycle unit in 2006.” 

The sentence beginning with “Specifically” should be replaced 
with the following: “Specifically, without El Paso, the only plans 
within $200 million of the All-FPL self build plan included both 
FPL’s Manatee Unit 3 and FPL’s Martin Unit 8, plus at least one 
other purchase.” 

The sentence beginning with “Consideration” should be replaced 
with the following: “Consideration of two of these factors, 
financial viability and the prior experience of the bidder, led to the 
elimination of two bidders.” 

Add an “s” to the word “unit” at the end of the line. 
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Exhibit RS-2 Columns “Other Firm Capacity Purchases - Winter” and “Total - 
Winter” should have the following adjusted numbers (for the 
associated years): 

Year 
2002 
2003 
2004 
2005 
2006 
2007 

Other Firm 
Cap a city 
Purchases 

Winter 
593 
1317 
1356 
1306 
543 
542 

Total 
Winter 
1910 
2634 
2673 
2623 
1860 
1859 

Exhibit RS-6 The last row (“E”), third column (“In-Service Year 2005) should 
be replaced with the following: 

PMR / FPC / BIDDER Z 
789MW / 50MW / 608MW 

Exhibit RS-7 The last row (“E”), third column (“In-Service Year 2005) should 
be replaced with the following: 

PMR / FPC / BIDDER Z 
789MW / 50MW / 608MW 
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BY MR. GUYTON: 
Q Mr. Silva, would you please summarize your direct 

test i mony? 
A Yes. 

Thank you for g 
testimony . 

Good morning, Madam Chairman, Commissioners. 
ving me the opportunity to summarize my 

In these dockets Florida Power & Light Company, FPL, 
seeks that this Commission grant FPL affirmative determination 
of need to construct Manatee Unit 3, a four combustion 
turbine- based combined cycle unit on FPL' s existing Manatee 
site, which will add 1,107 megawatts of summer capability, and 
to convert Manatee 8, which would combine two existing 
combustion turbines at FPL's Martin site, plus two additional 
combustion turbines into a four combustion turbine-based 
combined cycle unit, which will add a net 789 megawatts of 
summer capabi 1 i ty. 

These two projects, which I will refer to here as the 
FPL plan, will add together 1,896 megawatts o f  firm summer 
capacity in June 2005. These two units are necessary for FPL 
to achieve the Commi ssi on - approved 20 percent reserve margin i n 
2005 and maintain it in 2006. Without these two units FPL's 
reserve margin would fall to 14.1 percent in 2005 and to 
11.1 percent in 2006. 

The documents filed by FPL under these dockets 
including the Need Study document and the testimony o f  the 
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uitnesses show t h a t  f o r  FPL's customers the  FPL plan i s  the 

most cos t -e f fec t i ve  choice and the best ove ra l l  strategy t o  

meet FPL's capacity needs i n  2005 and 2006. Spec i f i ca l l y ,  as 

i s  shown on t h i s  board, t he  FPL plan compared t o  the best plan 

w i th  - -  
CHAIRMAN JABER: Mr. S i lva ,  I ' m  so sor ry  t o  

i n t e r r u p t .  I need you t o  speak r i g h t  i n t o  t h e  microphone f o r  

the cour t  repor ter .  The one you ' re  holding, i s  t h a t  working? 

THE WITNESS: Hel lo .  Yes. 

This i s  the  FPL p lan consis t ing o f  Manatee Unit 3 and 

Martin Unit 8. Compared t o  the best plan t h a t  on ly  has one FPL 

u n i t ,  the FPL analysis shows t h a t  the FPL plan i s  the lowest 

cost f o r  FPL's customers and t h a t  i t  i s  $83 m i l l i o n  cumulative 

revenue requirement lower than the best p lan  w i t h  on ly  one FPL 

u n i t  . 
When look ing a t  the  independent analysis performed by 

Sedway Consulting, t h a t  d i f ference i s  $135 m i l l i o n  i n  net  

present revenue requi rement . When compared against the  best 

plan w i t h  on ly  one FPL u n i t  and without t he  t o p  bidder, the 

margin i s  much greater;  more than $200 m i l l i o n  t h a t  benef i t s  

the FPL plan. And when compared t o  a plan t h a t  has nei ther  FPL 

u n i t ,  the margin i s  almost h a l f  a b i l l i o n  d o l l a r s  i n  both o f  

the analysis. 

When we combine the  resu l t s  o f  those economic 

analysis w i th  the  r e s u l t s  o f  our q u a l i t a t i v e  review o f  nonprice 
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factors as they relate t o  the best alternatives available t o  
FPL,  we reaffirm the conclusion t h a t  the FPL plan i s  the best 
overall strategy for FPL'  s customers. 

This process started w i t h  a b id  solicitation, the 
supplemental request for proposal which was issued on 
April 26th,  2002. And our objective was t o  have a solicitation 
t h a t  would be as open as possible and we succeeded. We 
received 53 bids from 16 bidders. This solicitation had more 
participants t h a n  any other capacity solicitation i n  Florida. 

In order t o  help p u t  i n  context during the course of 

these hearings the various steps t h a t  we took,  I will give you 

a brief road map of those steps t h a t  we d i d  t o  evaluate the 
self-build options and the bids  from the bidders. 

The f i r s t  step i n  the evaluation was an i n i t i a l  

screening. Based on our aim t o  protect the interests of the 
zustomer, based on nonprice factors, three bidders were 
jetermined t o  be ineligible prior t o  the performance of 

xonomic evaluation, and 31 bids from 13 entit ies were 
jetermined t o  be el igible and proceeded t o  the economic 
?valuat ion stage. 

the 

The economic evaluation was a rigorous and exLenwe 
malysis performed by FPL and independently by Sedway 
:onsulting t o  identify the plan or grouping of resources t h a t  
l~ould result i n  the lowest cost t o  FPL's  customers compared i n  

terms of cumul ative present value revenue requirement . These 
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analysis which have co r rec t l y  re f l ec ted  a l l  the costs, both 

d i r e c t  and i n d i r e c t ,  associated w i t h  a l l  competing plans are 

described i n  d e t a i l  by Dr. S i m  and Mr. Taylor. 

One o f  those costs, transmission i n teg ra t i on  costs, 

are addressed by Mr. Sti l lwagon. D i f f e ren t  aspects o f  t he  

equ i ty  penalty costs are discussed by D r .  Avera, M r .  Dewhurst, 

Mr. Taylor and D r .  S i m .  And other assumptions used i n  the  

economic analysis are presented by D r .  Green, who t a l k s  about 

the load forecast, Mr. Yupp, who deals w i th  the  fue l  p r i c e  

forecast , and Mr. Dewhurst , who addresses f i nanc ia l  assumption 

respect ively.  

A f te r  the economic evaluation, the next step was the  

se lect ion o f  bidders f o r  the  short  l i s t .  And here are some o f  

the key observations t h a t  we had before us when we made t h a t  

deci s i  on. 

F i r s t ,  as the  tab le  shows, a l l  plans w i th  no FPL u n i t  

were so cos t l y  t h a t  they were not  economically v iab le.  Also, 

a l l  plans w i th  on ly  one o f  the  FPL u n i t s  were much more c o s t l y  

than the FPL plan. 

We d i d  i d e n t i f y  a p lan w i t h  b ids from E l  Paso and 

F1 or ida Power Corporati  on , which a1 so i nc l  uded FPL ' s Manatee 

Un i t  3, and i t  comprised the  best p lan  t h a t  d i d  not include 

both FPL un i t s  due t o  E l  Paso's b id .  That was the p lan t h a t  

was $83 m i l l i o n  u l t ima te l y  higher than the FPL plan. 

And the reason why t h a t  was compared was E l  Paso's 
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bid .  

None of the plans w i t h  only one FPL u n i t  were even remotely 
competitive. As I showed on the board, they were $200 million 

costlier t h a n  the FPL plan. 

In fact ,  we had El Paso's b i d ,  which was very aggressive. 

We looked a t  the next best plan after the plan w i t h  

Florida Power Corporation and El Paso, which included a bid 

also from E l  Paso as well as FPL ' s  Martin Uni t  8 and i t  also 
included bids from two other bidders. B u t  FPL determined t h a t  
contracting w i t h  those two other bidders posed significant 
re1 i ab i  1 i t y  risks. 

We looked a t  other plans t h a t  had only one FPL u n i t ,  
bu t  they were a lso  much more costly t h a n  these. Therefore, FPL 

selected El Paso and Florida Power Corporation for the short 
l i s t  i n  order t o  focus on the plan t h a t  presented the least 
uncertainty and the least risk and t h a t  had the greatest 
potential for being economically competitive. 

A t  t h a t  po in t  we proceeded t o  i n i t i a l  negotiations 
w i t h  El Paso. This was the f i r s t  step intended t o  exchange 
more detailed information w i t h  these selected bidders. 
case of Florida Power Corporation we discussed issues w i t h  them 
by phone and v i a  E-mail. 

In the 

I f  a price reduction w i t h  these bidders could 
overcome the significant economic disadvantage t h a t  they had 

against the FPL p l a n ,  we would have expected t h a t  negotiations 
would have continued in to  August. FPL a t  t h a t  po in t  explained 
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t o  F lo r i da  Power Corp and E l  Paso t h a t  although they were 

competit ive, they were not  the  lowest cost and asked them t o  

reduce t h e i r  pr ices.  Both ind ica ted  t h a t  they could not,  could 

not do t h a t .  

I n  fac t ,  during those i n i t i a l  negot iat ions,  E l  Paso 

provided informat ion t h a t  modif ied t h e i r  b ids and required an 

upward adjustment i n  the evaluated cost o f  t h e i r  b id ,  which i n  

tu rn  a f fec ted  a l l  the other t o p  plans. 

So a t  the end o f  t h i s  extensive analysis and 

negot iat ion e f f o r t ,  FPL and, separately, Sedway Consulting 

obtained r e s u l t s  t h a t  provide compelling evidence t h a t  the  FPL 

plan i s  the most c o s t - e f f e c t i v e  f o r  FPL's customers by 

$83 m i l l i o n  i n  one case and $135 m i l l i o n  i n  the other.  

A t  t h i s  po in t  we r e t u r n  t o  the  nonprice factors .  

Given the  overwhelming economic advantage o f  the FPL plan, FPL 

did no t  attempt t o  quant i f y  t he  r e l a t i v e  nonprice mer i t  o f  

i n d i v i d u a l ' s  b ids o r  bidders, b u t  ra ther  we performed a 

qual i t a t i v e  review o f  the advantages and disadvantages o f  

purchasing power from these t o p  bidder versus FPL bu i ld ing ,  

Dwning and operating i t s  p lan ts  t o  see i f  t h i s  d i f fe rence would 

zhange the  economic decision. It d id  not.  The r e s u l t s  o f  t h i s  

q u a l i t a t i v e  review re in forced t h e  conclusion t h a t  the FPL plan 

i s  the  best overa l l  s t ra tegy t o  meet FPL's customers' needs i n  

2005 and 2006. 

And the l a s t  po in t  i n  my summary re la tes  t o  the  
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adverse consequences o f  delaying approval o f  these un i t s .  

these un i t s  are not placed i n  service as proposed, FPL w i l l  not 

be able t o  meet the Commission-approved reserve margin. As we 

know, 1 ower reserve margins increase the  possi b i  1 i ty  o f  outages 

and make the use o f  load contro l  more probable, and they w i l l  

reduce our f l e x i b i l i t y  i n  ass i s t i ng  others i n  the  s ta te  as 

wel l .  

I f  

But aside from the  increased r e l i a b i l i t y  r i s k ,  our 

customers w i l l  d e f i n i t e l y  incur  s i g n i f i c a n t l y  higher costs i f  

these un i t s  are delayed because they are so e f f i c i e n t .  

Therefore, FPL pe t i t i ons  t h i s  Commission f o r  an a f f i rma t i ve  

determination o f  need f o r  the  construct ion o f  Manatee Un i t  3 

and the conversion o f  Mar t in  Un i t  8. Thank you. 

CHAIRMAN JABER: Thank you, M r .  S i l va .  Before you 

tender the witness f o r  cross, Mr. Guyton, I should note f o r  

purposes o f  the record t h a t  Exh ib i t  2, R S - 1  through RS-8, 

includes a one-page e r ra ta  sheet on the exh ib i t s  as w e l l .  

MR. GUYTON: Thank you, Madam Chairman. Would i t  be 

he lp fu l  t o  i d e n t i f y  t he  board t h a t  Mr. - -  e x h i b i t  - -  t h a t  

Mr. S i l va  presented dur ing h i s  summary as an exh ib i t ?  

CHAIRMAN JABER: I s  t h i s  contained anywhere else? 

MR. GUYTON: This  i s  a summary - -  t h i s  i s  not  i n  t h i s  

form contained elsewhere. I t ' s  taken from, from various 

testimonies. 

CHAIRMAN JABER: We can i d e n t i f y  i t  i n  the  event t h a t  
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anyone has cross-examination on it. 

t o  i d e n t i f y i n g  it. 

I d o n ' t  have any object ion 

MR. MOYLE: I t ' s  not  being admitted? I t ' s  j u s t  being 

i dent i  f i ed? 

CHAIRMAN JABER: For now i t ' s  being i d e n t i f i e d .  

Exh ib i t  Number 5, short  t i t l e ,  Summary o f  Economic 

Analysis. 

(Exh ib i t  5 marked f o r  i d e n t i f i c a t i o n . )  

MR. GUYTON: With t h a t ,  I tender Mr. S i l va  f o r  cross. 

CHAIRMAN JABER: Thank you, Mr. Guyton. 

Mr. Moyle, are we - - have you a1 1 agreed on which 

d i rect ion? Okay. Mr. Moyle. 

MR. MOYLE: Before I jump i n ,  I j u s t  wanted t o  see 

I probably have, I would guess, 45 dhat your pleasure was. 

ninutes t o  an hour o f ,  o f  cross. 

CHAIRMAN JABER: So we be t te r  get  s tar ted.  

MR. MOYLE: I t ' s  12:OO. Well - -  
CHAIRMAN JABER: We be t te r  get s ta r ted .  

MR. MOYLE: You want t o  go ahead and, and go? 

CHAIRMAN JABER: Yes. 

CROSS EXAMINATION 

3Y MR. MOYLE: 

Q Good morning, M r .  S i l va .  I ' m  Jon Moyle. I represent 

me o f  the intervenors t h i s  case. How are you? 

A Good morning, Mr. Moyle. I ' m  f i n e .  
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Q Now I've read your testimony. If I understand it, 
you describe FP&L's evaluation process used in evaluating the 
bids received in response to the supplemental RFP; correct? 

A Yes. 
Q And you were not involved in the initial RFP; 

correct? 
A That's correct. 
Q Okay. You never put in place a formal plan to 

evaluate the responses to the RFP, did you, other than what's 
contained in the supplemental RFP? 

A 
Q 

No documented plan other than what's in the RFP, yes. 
Let's talk a little bit about the methodology that 

das used. 
Factors Considered In Resource Selection, and I think it's on 
Page 35. You do have your prefiled testimony with you, don't 
you? 

In your testimony you have a section entitled, Other 

A Yes. 
Q I'm going to ask you some questions about the 

zri teri a and what not. 
The testimony found on Page 35 to 47, this testimony 

generally describes the methodology FPL used in considering 
ioneconom c factors; correct? 

A I think the testimony discusses some o f  the factors 
that were used and it discusses the conclusions that we reached 
in applying these in a qualitative review when comparing FPL's 
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a l te rna t ive ,  meaning the s e l f - b u i l d  option, t o  general ly the 

top bidders. So i t  describes the process tha t  we followed. 

Q Okay. 

A But i t  was not t o  look a t  ind iv idua l  b ids,  but  ra ther  

t o  look q u a l i t a t i v e l y  a t ,  o r  conceptually the concept o f  FPL 

bu i ld ing  and buying - - bu i l d ing  versus FPL buying. 

Q Right.  But you d id ,  you d i d  apply tha t ,  t he  c r i t e r i a  

t h a t ' s  l i s t e d  i n  there t o  ce r ta in  b ids,  d i d  you not,  i n  making 

judgments? 

A Yes. 

Q Okay. 

A These are descr ipt ions o f  the c r i t e r i a  t h a t  were used 

and how they were used. 

Q Okay. And you heard the  Chair, I bel ieve you were i n  

the room, and the p rac t i ce  usua l ly  a t  the PSC i s  t o  answer a 

question yes or  no and, i f  explanation i s  needed, go from 

there. So I would j u s t  ask t h a t  you fo l low,  fo l l ow  t h a t  

Drocess. 

Let me d i r e c t  you t o  Page 43 o f  your p r e f i l e d  

testimony. There i s  reference i n  there t o  g reenf ie ld  s i t es .  

dould you please read t h a t  out loud f o r  the  Commission? 

A Could you d i r e c t  me t o  the  l i n e  number t h a t  you are 

3sking me t o  read? 

Q Sure. L ine 4. 

A Line 4 begins, "The f a c t  t h a t  FPL proposes expanding 
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ex i  s t i  ng s i t e s  instead o f  devel oping new greenf i e l  d s i t es ,  

along w i t h  FPL's experience i n  permi t t ing  and construct ing 

plants i n  F lo r ida  gives FPL an advantage i n  terms o f  the 

feasi b i  1 i t y  o f  envi ronmental 1 i censi ng and construct ion 

requi rements. 

Q Okay. And i s n ' t  i t  t r u e  then t h a t  when FP&L was 

analyzing t h i s  process, the f a c t  t h a t  they were bu i l d ing  on a 

s i t e  t h a t  was already disturbed, I don ' t  want t o  c a l l  i t  a 

brownf ie ld s i t e ,  but a s i t e  t h a t  was already disturbed was 

something t h a t  was o f  s igni f icance? 

A Yes. The f a c t  t h a t  we are b u i l d i n g  on a s i t e  t h a t  i s  

a1 ready disturbed provides, i n  our view, a greater 1 i kel i hood 

tha t  there would be reduced problems i n  obtaining permits t o  

add t o  the s i t e  as opposed t o  going i n t o  a brand new loca t ion  

and asking f o r  a permit f o r  t h a t  s i t e .  

Q Okay. I n  the supplemental RFP you d i d n ' t  t e l l  

bidders t h a t  developing on an e x i s t i n g  s i t e  would be viewed 

more favorably as compared t o  developing on a greenf ie ld  s i t e ,  

d i d  you? 

A Excuse me a second. I n  the  RFP we d i d  discuss the 

d i f f i c u l t i e s  i n  l i cens ing  as an issue t h a t  would be considered 

f o r  i t s e l f  and f o r  the impact on construction. 

On Page 17 where we t a l k  about the proposal 

evaluation, we ask f o r  p o l l u t i o n  contro l  s t ra tegy and 

equipment, projected emission rates and cool ing method. 
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And on Page 19 we t a l k  about other considerations, 

inc lud ing permi t t ing l i m i t a t i o n s ,  the l i k e l i h o o d  o f  success i n  

receiv ing a l l  permits t o  b u i l d  and operate the f a c i l i t y .  

So, c lea r l y ,  under the  major heading on Page 42 i n  

which the paragraph t h a t  you asked me t o  read res ts ,  which i s  

f e a s i b i l i t y  o f  l i cens ing  and construct ion requirements, we d id ,  

i n  f a c t ,  ind ica te  t h a t  i n  the  RFP. 

Q Okay. I appreciate t h a t  and I have some fo l low-up 

questions re la ted  t o  it. But you d i d n ' t  ind ica te  t h a t  you 

dould g ive a preference t o  b u i l d i n g  on - - or  you d i d n ' t  

ind ica te  t h a t  you would have a concern w i th  respect t o  a 

proposal which was b u i l d i n g  on a greenf ie ld  s i t e ;  correct? 

A No. And we d i d n ' t  r e a l l y  have a concern w i t h  the 

proposal t h a t  was b u i l d i n g  on a greenf ie ld  s i t e .  We said t h a t  

de were going t o  evaluate the  f e a s i b i l i t y  o f  l i cens ing  and 

zonstruction requirements. And we d i d  not say t h a t  brownf ie ld 

das be t te r  than greenf ie ld  i n  the  RFP, but  we d i d  say 

feasi b i  1 i t y  o f  1 icensing and construct ion requirements, and 

that comes i n t o  p lay i n  evaluat ing t h a t  c r i t e r i o n .  

Q Okay. The f e a s i b i l i t y  o f  l i cens ing  and construct ion 

requirements, t h a t  ' s a p r e t t y  broad category, woul dn' t you 

agree? 

A I th ink  i t ' s  fa i r l y  e x p l i c i t .  These u n i t s  have t o  be 

1 icensed, and how feas ib le  are they o f  1 icensing? 

Q I understand. But cou ldn ' t  the f e a s i b i l i t y  o f  
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permi t t ing also r e l a t e  t o  whether somebody was t r y i n g  t o  

permit, l e t ' s  say, a coal p lan t ,  t h a t  t h a t  would be viewed as 

probably having more d i f f i c u l t y  than permi t t ing  a combined 

cycle u n i t ?  

A Yes. That could apply t o  t h a t ,  too.  

Q And your answer about p o l l u t i o n  technology, t h a t  t h a t  

was part  o f  i t , the re ' s  a whole host o f  p o l l u t i o n  technology, 

i s  there not? 

A Yes. And i f  we have t o  consider t h a t  when we issue 

the RFP, there i s  no way o f  knowing how we are going t o  receive 

bids. So we have t o  make the  c r i t e r i a  t h a t  we ask f o r  the, f o r  

the bidders t o  comment on broad enough t h a t  we receive whatever 

they have t o  o f f e r ;  t o  make i t  useful f o r  them i n  being 

creat ive and t o  g ive us everything t h a t  they can g ive us, as 

opposed t o  being very r e s t r i c t i v e  i n  exac t ly  how we are going 

t o  eval uate each c r i t e r i o n .  

CHAIRMAN JABER: Mr. S i lva ,  i s  there  anything c l e a r l y  

stated, any prov is ion  i n  the  RFP o r  statement t h a t  makes i t  

c lear  t o  po ten t ia l  pa r t i c i pan ts  t h a t  FP&L bel ieves t h a t  use o f  

t h e i r  own greenf ie ld  s i t e s  gives FP&L an advantage i n  terms o f  

obtaining permits and 1 icenses f o r  construct ion? 

THE WITNESS: No, Commissioner. To my reco l l ec t i on  

there i s  no such statement i n  the RFP. 

BY MR. MOYLE: 

Q Let me d i r e c t  you t o  Page 41, L ine 21  o f  your 
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testimony . 
CHAIRMAN JABER: Page 41, Line - - 

BY MR. MOYLE: 

Q Page 41, Line 21. And ask you i f  you would read f o r  

the  record the sentence t h a t  s t a r t s  a t  the  end o f  Line 21, "To 

the  extent"? 

A "To the  extent t h a t  the  corporate s t ra tegy does no t  

expressly include power generation, there i s  greater 

uncer ta in ty  regarding t h a t  suppl i e r  I s commitment t o  overcome 

problems dur ing construction, operation and maintenance. 

Was t h a t  a fac to r  t h a t  was never disclosed t o  Q 
bidders? 

A That - -  yes. That i s  a f ac to r  t h a t  s p e c i f i c a l l y  was 

not stated t o  bidders i n  t h a t  fashion. However, the issue o f  

f inanc i  a1 v i  abi 1 i t y  and re1 i abi 1 i t y  under which t h i  s subset i s 

included was included very prominently i n  the  RFP, and i t  was 

also included separately i n  a l e t t e r  t h a t  was sent t o  a l l  

bidders i nd i ca t i ng  how important the  issue o f  r e l i a b i l i t y  and 

f inanc ia l  v i a b i l i t y  was i n  FPL's eyes f o r  t he  pro tec t ion  o f  t he  

customers. 

Q Okay. But the  idea about a corporate strategy no t  

i ncl  udi ng power generati  on, t h a t  was somethi ng you deemed 

s ign i  f i  cant; correct? 

A 

d id  - -  yes. 

It was one o f  the  th ings t h a t  we considered when we 

It was one o f  the th ings t h a t  we considered when 
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de d i d  our evaluation. 

Q Okay. Did FP&L apply t h a t  fac to r  t o  i t s e l f ?  

A Yes. 

Q Were you aware tha t  FP&L had recent ly  considered 

iecoming a wi res-only  company when you applied t h a t  fac to r?  

MR. GUYTON: Objection. That f ac t  has not been 

2stablished i n  evidence. 

CHAIRMAN JABER: Mr. Moyle, your response, o r  do you 

dant t o  j u s t  - -  
MR. MOYLE: No. I was hoping, I was hoping - - I 

nean, I ' m  not  necessar i ly  asking. He may know, he may not 

mow. But I was simply asking him whether he was aware i f  FP&L 
- -  

CHAIRMAN JABER: Okay. But the object ion - -  I 
understand what you ' re  t r y i n g  t o  do. But the object ion i s  t h a t  

you haven't l a i d  the appropriate foundation t o  ask the  

question. So do you want t o  - -  
MR. MOYLE: Okay. I'll back up and ask a couple o f  

preceding questions . 
CHAIRMAN JABER: Thank you, Mr. Moyle. 

BY MR. MOYLE: 

Q Are you involved i n  meetings t h a t  invo lve FP&L's 

corporate strategy? 

A I have - - yes, t o  the  extent t h a t  they include 

generation strategy. 
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Q Have you ever been i n  meetings i n  which the  fu tu re  o f  

-P&L, the regulated company, was discussed as t o  whether i t  

vould be i n  the generation business or  not? 

A No. However, every i nd i ca t i on  t h a t  I have ever been 

r i v y  t o  has ind icated t h a t  generation i s  a cent ra l  p a r t  o f  

'PL's strategy. 

Okay. Q So given your answer there,  t o  the extent t h a t  

'P&L was g i v i n g  consideration t o  being a w i res-on ly  company, 

;hat would, t h a t  would cause you t o  not evaluate t h e i r  b i d  as, 

is f u l l y  as you evaluate, evaluated i t  previously;  correct? 

MR. GUYTON: Objection. The f a c t  s t i l l  has not been 

?stab1 i shed i n evidence. 

MR. MOYLE: And I ' m  not asking him about the  f a c t .  

[ ' m  asking him i f  he, i f  he were made aware o f  t h a t  f a c t ,  would 

i t  have af fected h i s  evaluation? 

CHAIRMAN JABER: Mr. Guyton, w i t h  the  question 

-eworded t h a t  way, I don ' t  t h i n k  your ob jec t ion  i s  the  

ippropr iate one. 

MR. GUYTON: No. No. As i t  was reworded by 

4r. Moyle then, I'll withdraw the  object ion.  

question t h a t  assumed a f a c t  t h a t  wasn't establ ished. 

It was the p r i o r  

CHAIRMAN JABER: Thank you f o r  withdrawing the  

objection. 

Mr. Moyle, there was a d i s t i n c t i o n  i n  how you j u s t  

stated the question t o  me. 
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MR. MOYLE: I'll t r y  t o  reformulate it. I might have 

t o  ask the court  reporter t o  read i t  back. 

CHAIRMAN JABER: That 's  f i ne .  But the  d i s t i n c t i o n  I 

heard, f o r  your benef i t ,  i s  i f  he was aware t h a t  FP&L wanted t o  

be a wi res-only  company. 

BY MR. MOYLE: 

Q Mr. Si lva ,  i f  you were aware t h a t  FP&L had given 

consideration t o  being a w i res-on ly  company, would tha t  have 

af fected your judgment i n  evaluat ing the  bids? 

A No. 

Q Why not? 

A I f  I had heard t h a t  FPL had considered becoming a 

,v i res-only company, i t  would not  have i n  any way af fected my 

?valuat ion o f  the  bids.  

Q And you, and you maintain tha t ,  notwithstanding your 

testimony t h a t ' s  found on Page 41, t h a t  you say, "To the  extent 

that  t he  corporate strategy does not  expressly include power 

jeneration, there i s  greater uncer ta in ty  regarding tha t  

suppl i e r  s commitment t o  overcome problems dur ing construct ion,  

3perati on and mai  ntenance. I' 

A I th ink  tha t  there i s  a d i s t i n c t i o n .  I n  t h a t  

statement we say a company who i s  not involved i n  generation. 

\nd the  question you posed was i f  I had heard i f  FPL was 

:onsidering it. 

And the f a c t  t h a t  we consider one t h i n g  o r  the other 
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doesn't affect the way t h a t  I evaluate things.  

strategy of the company t h a t  I would look a t  when I do my 

evaluation. 

Q 

I t ' s  the stated 

Who would know i f  FP&L has given consideration t o  
becomi ng a w i  res - on1 y company? 

A I d o n ' t  have any personal knowledge of anybody t h a t  
knows t h a t  because I never heard t h a t  discussed. 

Q And - -  
A B u t  i f  someone were t o  know, i t  would have t o  be 

executive management, i f  i t  had been ever discussed. 
Q Okay. Do you t h i n k  Mr. Evanson might know? 

A I d o n ' t  know. 

Q 
test  i mony . 

Let me direct your attention t o  Page 37 of your 

Down a t  the bottom there's a reference t o  a labor 
market. And I want t o  ask you t o  affirm t h a t  you used as a 
cri teria whether a bidder had experience i n  the Florida labor 
market. 

A No, we d i d  not use t h a t  specific criterion t o  
determine whether a bidder would be a t  a disadvantage or not a 
d i  sadvantage. 

As I indicated earlier,  we looked a t  these general 
cri teria saying FPL has a very large economic advantage based 
on the economic evaluation. Is there any reason why we should 

overturn t h a t  outcome based on nonprice factors? So we looked 
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a t  the strengths and weaknesses of b u i l d i n g  the p l a n t  and some 
of the strengths and weaknesses of buying power. And we 

reached the conclusion, based on this general discussion of 

issues, t h a t  there was noth ing  t h a t  would give a general 
advantage i n  these categories t o  a purchase agreement over the 
self-build opt ion.  We d i d  not look a t  each ind iv idua l  

subcomponent of this and say, we are applying i t  t o  this bidder 
and we f i n d  t h a t  they're a t  a disadvantage; therefore, we're 
going t o  grade them down. T h a t  was not the process we 
fol 1 owed. 

We reached the economic evaluation results and then 
we asked ourselves, can these be overturned? Are there reasons 
for this decision t o  not be the right decision? Let's look a t  
a l l  these issues. Whether we included them specifically i n  the 
RFP or not ,  we know t h a t  they could give an advantage t o  
somebody else. Did they? And we concluded, no, they d i d  not .  

And t h a t  was because you d i d  an economic evaluation Q 
i n  which you were far out i n  front of others; correct? 

A T h a t ' s  correct. 
Q Okay. And i f  you, i f  you d i d n ' t  apply the equity 

penalty, the economic analysis would not p u t  you far out  front; 
correct? 

A If we had not done the equity penalty, the economic 
analysis would have been flawed t o  begin w i t h  because i t  would 

not have reflected a l l  the costs. 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

153 

Q Okay. But my - -  
A But without the equ i ty  penal ty,  the FPL s e l f - b u i l d  

Dption would s t i l l  have been the lowest cost  a te rna t ive .  

Q There weren't  other, other proposals out there t h a t  

lad lower numbers than the FPL a l l  proposal i f  you don ' t  impose 

the equ i ty  penalty? 

A I f  we don ' t  impose the  equ i t y  penalty, there are no 

Iroposals o r  combinations t h a t  would come out  ahead o f  the  FPL 

;el f - bu i  I d  opt ion today. 

Q I s  t h a t  re la ted  t o  intervenors who are i n  the case 

low or  intervenors who were i n  the  case a t  any po in t  i n  time? 

A I ' m  not  speaking about intervenors.  I ' m  speaking 

]bout bidders who are i n  - -  who b i d  and maintained t h e i r  

l i d s  - -  who were deemed e l i g i b l e  and maintained t h e i r  b ids  

l u r i ng  the course o f  the  evaluation. 

Q Are you f a m i l i a r  w i t h  the  testimony o f  Mr. S i m ?  

A Somewhat. 

Q A l l  r i g h t .  

rocess ;  r i g h t ?  

A Yes. 

Q Have you r 

And he was i n  charge o f  the evaluat ion 

ad h i s  rebu t ta l  testimony he f i l e d ?  

A Yes, a t  one po in t .  

Q 

:estimony, and I ' m  going t o  ask you t o  read i t  but  don ' t  

i den t i f y  the  bidder,  i f  I could. 

I want t o  show you a po r t i on  o f  h i s  rebut ta l  
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CHAIRMAN JABER: Mr. S i l va ,  the  caut ion there i s  the  

:onf ident ia l  nature o f  what you ' re  about t o  see, I suppose, 

Ir. Moyle; i s  t h a t  correct? That 's  a con f ident ia l  document? 

MR. GUYTON: No, Commissioner. That 's  not a 

:onf ident ia l  document. 

CHAIRMAN JABER: Okay. 

MR. MOYLE: No. And I ' m  asking him j u s t  t o  do i t  as 

1 matter o f  courtesy t o  the bidder.  

CHAIRMAN JABER: Thank you, Mr. Moyle. 

3Y MR. MOYLE: 

Q Just say w i t h  X 's  withdrawal. 

MR. GUYTON: The reference, Jon? 

THE WITNESS: I t ' s  Page 16, Line 2 o f  the rebu t ta l  

;esti mony . 
3Y MR. MOYLE: 

Q Go ahead. 

A "With Cal p i  ne' s withdrawal 'I - - 
MR. MOYLE: Never mind. 

CHAIRMAN JABER: I t ' s  a l l  r i g h t ,  Mr. S i l va .  I t ' s ,  

i t ' s  not - -  i t ' s  r e a l l y  f i ne .  

THE WITNESS: "With Calpine's withdrawal o f  a l l  i t s  

poposals  there  i s  no remaining p lan  t h a t  has lower t o t a l  

revenue requirements than the  A1 1 -FPL p lan  even wi thout  an 

equi ty  penal ty.  I' 

BY MR. MOYLE: 
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Q So do you understand t h a t  t o  indicate t h a t  i f  t h a t  
e n t i t y  were i n  the case, there would be a p l an  t h a t  had lower 
to ta l  revenue requirements t h a n  the All -FPL plan i f  the equity 
penalty were not imposed? 

A Yes. I f  the equity penalty improperly were not 
imposed and i f  we ignored the fact t h a t  this bidder withdrew 
i ts  b id ,  then there would be an evaluated combination t h a t  
would have a somewhat lower cost t h a n  the FPL p l an .  

Q Okay. Do you know why this particular bidder i s  no 
longer i n  the case? 

A No. However, I have - -  
Q 
A 

Who, who might know t h a t ?  
I d o n ' t  know who might know t h a t .  B u t  my reading o f  

the statements made by Calpine t o  investors give me a l o t  o f  

reasons why they would have wanted t o  withdraw from this.  

Q I'm not asking you t o  speculate. 
CHAIRMAN JABER: Mr. S i lva  - - Mr. S i l v a ,  consistent 

w i t h  the cautions I gave you i n  the beginning o f  the process, I 

want you t o  refrain from speculating and stick t o  the questions 
t h a t  are being posed t o  you. And i f  your attorney thinks t h a t  
addi t iona l  evaluation i s  necessary, he's going t o  do t h a t  on 
redirect . Okay? 

THE WITNESS: Yes, Madam Commissioner . 
CHAIRMAN JABER: Thank you. 

BY MR. MOYLE: 
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Q Okay. Do you know i f  FP&L has entered i n t o  a 

settlement agreement w i th  t h i s  pa r t i cu la r  bidder? 

MR. HILL: Objection t o  the existence o f  a settlement 

agreement. 

CHAIRMAN JABER: I d i d n ' t  even hear the question. Go 

ahead, Mr. Moyle. 

MR. MOYLE: I ' m  asking him i f  he knows whether FP&L 

has entered i n t o  a settlement agreement w i t h  t h i s  pa r t i cu la r  

bidder who had the lower revenue requirements - - 
CHAIRMAN JABER: Mr. S i lva ,  do not respond ye t .  Your 

ob ject ion was? 

MR. HILL: The ob jec t ion  i s  t h a t  the existence o f  a 

settlement agreement i s  probably conf ident ia l  i n  nature. And 

consistent w i th  long-standing po l i c i es  o f  t h i s  Commission t o  

encourage pa r t i es  t o  enter i n t o  settlement negot iat ions and, 

indeed, t o  reach negotiated settlements, t o  requ i re  a witness 

t o  t e s t i f y  t o  a settlement would have a c h i l l  on t h a t  process. 

So we th ink  t o  encourage the  settlement, as i s  the  p o l i c y  o f  

t h i s  Commission, a witness should not be required t o  d isc lose 

settlements. 

CHAIRMAN JABER: Mr. - -  
MR. GUYTON: And, Commissioner, the observation 

t h a t  whether o r  not there i s  a settlement, there shouldn' t  

l i n e  o f  i nqu i r y  as t o  i t  because i t  would c h i l l .  We don ' t  

t o  suggest - -  
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CHAIRMAN JABER: Let  me t e l l  you two something r i g h t  

o f f  the  bat.  One o f  you has t o  t a l k  a t  a t ime. 

MR. GUYTON: F a i r  enough. 

CHAIRMAN JABER: But the other t h i n g  i s ,  absolutely, 

a long-standing p rac t i ce  o f  not wanting t o  c h i l l  negot iat ions 

and settlements. But I th ink  what's instrumental here i s  i s  

there a c o n f i d e n t i a l i t y  agreement executed by the  pa r t i es  i n  

r e l a t  on t o  not discussing the settlement? Settlement 

negot at ions usua l ly  come w i t h  some so r t  o f  agreement t o  have 

those discussions remain conf ident ia l .  

Mr. Guyton? 

MR. GUYTON: Madam Chairman, I d o n ' t  know how t o  

address tha t  wi thout acknowledging whether o r  not  there was 

even a settlement discussion. I mean, the  d i f f i c u l t y  t h a t  I 

have i s  t ha t  I c a n ' t  address t h a t  issue wi thout  addressing the 

fundamental premise t h a t  we're t r y i n g  t o  p ro tec t  here, and t h a t  

i s  we, we ought not be i n q u i r i n g  about settlements t h a t  have, 

t h a t  might p o t e n t i a l l y  have a c h i l l i n g  e f f e c t  on pa r t i es  

reaching a settlement. 

CHAIRMAN JABER: Yeah. I tend t o  agree w i t h  you. I 

see your po in t .  Mr. Moyle - - 
MR. MOYLE: Sure. 

CHAIRMAN JABER: - -  i s  there a way t o  ask your 

question without de lv ing  i n t o  whatever sett lement negot iat ions 

there were? And i f  there i s ,  great, do i t  now. I f  not,  and 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

158 

you a l l  need a few minutes t o  t a l k ,  we may go ahead and break 

f o r  lunch. 

MR. MOYLE: I t h i n k  i t  might be he lp fu l  t o  give us a 

couple o f  minutes t o  speak. But I would j u s t  make t h i s  po in t .  

We signed a c o n f i d e n t i a l i t y  agreement, you know. So t o  the 

extent t h a t  there needs t o  be a l i n e  o f  i n q u i r y  re la ted  t o  t h a t  

t h a t  i s  held i n  confidence, I t h i n k  you have the  a b i l i t y ,  as I 

understand it, t o  c lear  the room and have t h a t  type o f  

d i  scussi on. 

So, you know, I would argue t h a t  i t ' s  a relevant 

question t o  the extent t h a t  there was a lower cost  a l t e rna t i ve  

out there t h a t  was taken out o f  the  case through a settlement 

agreement i s  re levant.  So maybe we could take a few minutes 

and t a l k  about it. 

CHAIRMAN JABER: We're going t o  take a one-hour lunch 

break. We're going t o  come back a t  1:30. Try  t o  work t h i s  

out. S t a f f ,  can I t a l k  t o  you? 

(Recess taken. ) 
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