BEFORE THE FLORIDA PUBLIC SERVICE CCMMISSION —

In re: Petition to determine DOCKET NO. 020262-EI
need for an electrical power
plant in Martin County by
Florida Power & Light Company.

In re: Petition to determine DOCKET NO. 020263-EI
need for an electrical power ORDER NO. PSC-02-1442-FOF-EI
plant in Manatee County by ISSUED: October 21, 2002

Florida Power & Light Company.

The following Commissioners participated in the disposition of
this matter:

LILA A. JABER, Chairman
J. TERRY DEASON
BRAULIC L. BAEZ

MICHAEL A. PALECKI

RUDOLPH “RUDY” BRADLEY

BY THE COMMISSION:

ORDER DENYING MOTION FOR RECONSIDERATION

Case Background

On May 20, 2002, the Florida Action Coalition Team (FACT)
petitioned to intervene in this need determination proceeding.
Florida Power & Light Company (FPL) objected to FACT’s petition,
contending that FACT had not shown that it had standing as an
association to intervene in the case on behalf of its members.
FACT filed an amended petition to intervene on June 26, 2002, in
which it provided some additional information to support its
allegations that it had the appropriate standing. FPL again
responded that FACT had not demonstrated standing and suggested
that FACT had the affirmative burden to prove up the issue if
contested. FPL stated:

[Tlhe law is clear that FACT has the burden of proving,
not merely alleging standing. This factual controversy
may necessitate a preliminary evidentiary hearing before
the Commission or prehearing officer on the issues
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surrounding FACT's standing, after FPL has had an
opportunity to conduct appropriate discovery on the
matter.

FPL’s Response to FACT’s request for Leave to Amend Petition to
Intervene and Amended Petition to Intervene, p.4.

On July 11, 2002, the Prehearing Officer granted FACT’'s
intervention, finding that FACT had:

adequately alleged that the substantial interests
of a substantial number of its members may be affected by
the Commission’s decision in these dockets, and that
those interests are both the type of interest the
Commission’s need determination proceedings are designed
to protect and the type of interest FACT is entitled to
represent on behalf of its members.

Order No. PSC-02-0934-PCO-EI, p. 3.

On August 8, 2002, FPL served discovery on FACT, consisting of
13 interrogatories, 15 Requests for Production of Documents, and a
Notice of Deposition of Ernie Bach, FACT’s founder and executive
director. The discovery sought information and documents regarding
FACT's funding, the source of FACT's attorney’s fees for
representation of FACT in this case, a listing of all members of
FACT, prior participation in other Commission proceedings and
related matters. FACT filed objections to FPL’s discovery on
August 14, 2002. FPL filed a Motion to Compel Mr. Bach's
deposition, and a Motion to Compel FACT's responses to its
interrogatories and PODs on August 21, 2002. FACT filed limited
responses to the discovery on August 23, 2002, and on August 26,
2002, FACT filed a Motion for Protective Order, Motion for Order
Limiting Discovery, and a Motion for Stay in Relation to Florida
Power & Light Company’s First Request for Production of Documents
and First Set of Interrogatories. FACT contended that FPL had
waived its right to contest FACT’'s standing to intervene, because
FPL had not moved for reconsideration of the Order granting
intervention within the time permitted in the Order’s notice of
further proceedings or judicial review. FACT also declined to
produce Mr. Bach for deposition while its motion for protective
order was pending. Both parties filed responses to each other’s
motions on August 29, 2002.
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On September 13, 2002, the Prehearing Officer issued Order No.
PSC-02-1260-PCO-EI, Granting FPL’'s Motions to Compel Discovery and
Denying FACT’'s Motion for Protective Order, Motion for Order
Limiting Discovery, and Motion for Stay. On September 16, 2002,
FACT filed a Motion for Protective Order to the Full Commission
Pending Resolution of Motion for Reconsideration. FACT asserted
that it would not make Mr. Bach available for a deposition until
the full Commission ruled on its Motion for Reconsideration of
Order No. 1260. On September 20, 2002, FACT filed a Motion to
Quash the Subpoena Duces Tecum that FPL served for Mr. Bach’s
deposgition, and on September 24, 2002, FACT filed a Motion for
Reconsideration by the full Commission of the Prehearing Officer’s
Order No. PSC-02-1260.

Decision

We deny FACT’'s motion for reconsideration. As explained
below, the Prehearing Officer’s order compelling discovery from
FACT made no mistake of fact or law, and constituted a reasonable
exercise of discretion and authority to effectuate discovery, to
prevent delay, and to promote the just, speedy, and inexpensive
determination of the case

In Order No. PSC-02-1260-PCO-EI granting FPL’s motion to
compel discovery and denying FACT'’s motion for protective order and
other motions, the Prehearing Officer considered FPL’s contention
that FACT was required to submit to discovery related to its
standing to intervene. FPL. had argued that the original order
granting FACT's petition to intervene could only be conditiocnal,
because it was based solely on FACT's allegations of standing in
its petition, not on proven facts. The Prehearing Officer
described FPL’s contentions as follows:

Continuing to challenge the veracity of the
assertions FACT has made in its filings, FPL contends:
that FACT is actually sponsored by, and represents the
interests of, the independent power producers who have
intervened 1in this case; that FACT still has the
obligation to prove associational standing to intervene;
and that FPL should be able to conduct discovery on that
subject in order to contest FACT's standing at the
administrative hearing scheduled for October 2-4, 2002.
FPL asserts that Order No. PSC-02-0934-PCO-EI, issued
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July 11, 2002, only granted intervention to FACT
preliminarily, subject to further investigation and proof
at hearing.

Order No. PSC-02-1260, p. 2

The Prehearing Officer also considered FACT’s contention that
FPL had waived its right to contest FACT'’s standing to participate
in the case -- and thus to require discovery from FACT on the
subject -- because FPL had failed to request reconsideration of the
Order granting intervention within the time and in the manner
provided by the “Notice of Further Proceedings” section of the
intervention order. The Prehearing Officer stated:

FACT has refused to answer FPL’s interrogatories and
request for production of documents, or to make 1its
founder, Ernie Bach, available for deposition. FACT
asserts that the order granting its intervention in the
proceeding was not conditioned on any further proof of
standing. According to FACT, since FPL did not seek
reconsideration of the intervention order within the time
and in the manner prescribed by Commission rules, FPL
waived its right to further contest FACT's standing, and
any discovery on that subject now would not lead to any
admissible evidence.

Order No. PSC-02-1260, p. 2.

FACT had argued that since the intervention oxrder did not expressly
reserve the question of standing for further proof at hearing, it
was no longer at issue in the case. FACT had also requested that
if the Prehearing officer determined that it must respond to FPL'’s
discovery, the discovery should be limited to matters strictly
related to the particular legal elements of associational standing.

Reviewing the intervention order’s recitation of the
principles of associational standing and the allegations that
supported his initial determination that FACT was entitled to
intervene, the Prehearing Officer said:

In initially granting FACT’s intervention, Order No. PSC-
02-0934 applied those principles to the allegations FACT
asserted 1in its pleadings. It is true that the Order
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granted intervention without expressly reserving the
issue of standing for proof at hearing. All orders
issued by this Commission, however, are subject to, and
incorporate, the requirements of organic law; and parties
to administrative proceedings have an affirmative duty to
prove standing - not just allege standing - when another
party contests that standing. See, Agrico, 406 So.2d at
482; and NAACP, TInc. ex rel. NAACP v. Florida Bd. Of
Regents, 2002 Fla. App. Lexis 2012 (Fla. 1°° DCA 2002).
Contrary to FACT'’s assertion, under Commission rules, FPL
would not have been required to ask for reconsideration
of an order that it believed complied with Florida law.

Order No. PSC-02-1260, p.4.

The Prehearing Officer ordered FACT to submit Mr. Bach for
deposition and provide all the requested information relating to
FACT's associational standing that was not privileged and was
reasonably likely to lead to admissible evidence. The Prehearing
Officer also permitted FPL to seek discovery related to FACT’s
positions in the case to the extent that the information had not
already been provided in FACT'’s pleadings. No further limitation
on discovery was imposed.

In its Motion for Reconsideration, FACT asserts that two
mistakes of fact or law in Order No. PSC-02-1260 warrant reversal.
First, Fact contends that FPL’'s motion to compel discovery on the
question of FACT’'s standing to participate in this need
determination should have been denied because FPL had not requested
reconsideration of the Prehearing Officer’s earlier order granting
FACT intervention. FACT argues that the “Notice of Further Review”
language, which is standard for all Commission procedural orders,
required FPL to request reconsideration, and since FPL had not made
such a request, it had waived its right to contest FACT's standing
any further. FACT contends that the Prehearing Officer committed
“fundamental error” by requiring FACT to submit to discovery under
these circumstances, because FACT's intervention had become “final”
for purposes of interlocutory review when the time for
reconsideration had passed. Second, FACT contends that Order No.
PSC-02-1260 should have provided further protection with respect to
discovery, as it had requested in its Motion for Order Limiting
Discovery. FACT contends that the Prehearing Officer should “have
protected FACT from annoyance, oppression, and undue burden and
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expense by strictly limiting any FPL discovery to the issue of
‘associational standing’ and any other issues related to the core
purpose of these hearings. . .” Motion for Reconsideration, p.1l6.

The standard of review for a motion for reconsideration is
whether the motion identifies a point of fact or law that was
overlooked or that the Prehearing Officer failed to consider in
rendering his Order. See Diamond Cab Co. v. King, 146 So. 2d 889
(Fla. 1962); and Pingree v. Quaintance, 394 So. 2d 161 (Fla. 1st
DCA 1981). In a motion for reconsideration it is not appropriate
to reargue matters that have already been considered. Sherwood v.
State, 111 So. 2d 96 (Fla. 3rd DCA 1959); citing State ex. rel.
Javtex Realty Co. v. Green, 105 So. 2d 817 (Fla. 1lst DCA 1958). A
motion for reconsideration should not be granted "based upcon an
arbitrary feeling that a mistake may have been made, but should be
based upon specific factual matters set forth in the record and
susceptible to review." Stewart Bonded Warehouse, Inc. v. Bevig,
294 So. 2d 315, 317 (Fla. 1974).

FACT's Motion for Reconsideration does not meet this standard.
FACT has not demonstrated any point of fact or law that the
Prehearing Officer overlooked or failed to consider in rendering
his Order. As described above, Order Noc. PSC-02-1260 fully
addresses, and rejects, FACT’s argument that FPL waived its right
to contest FACT's standing and conduct discovery on the issue. As
Order No. PSC-02-1260 clearly explains, in Florida, a participant
in an administrative proceeding has an obligation to prove standing
- not just allege standing - when contested. Agrico Chemical Co.
v. Department of Environmental Requlation, 406 So. 2d 478 (Fla. 2d
DCA 1581); NAACP, Inc. ex. Rel. NAACP v. Flcrida Bd. Of Regents,
supra. The Prehearing Officer made no mistake of law in ruling
that FACT was still required to prove standing in this case and
therefore required to answer discovery on the question.

Nor did the Prehearing Officer make any mistake of law in
tailoring the Order on discovery as he did. The presiding officer
in an administrative hearing has the authority and discretion under
Florida’s Rules of Administrative Procedure to effectuate
discovery, to prevent delay, and to promote the just, speedy, and
inexpensive determination of the case. In Order No. PSC-02-1260
the Prehearing Officer exercised that discretion reasonably. FPL
had propounded a limited number of gquestions and requests to FACT
related to FACT’s organization and FACT's interest in the case that
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were not unduly burdensome or oppressive. The Prehearing Officer
reviewed those requests and required responses, subject to the
exclusion of privileged and irrelevant matters. He determined that
no further limitations were necessary, and he made no mistake of
law or fact in doing so. Rule 1.280(c), Florida Rules of Civil
Procedure provides that, “. . . for good cause shown the court

may make any order to protect a party or person from annoyance,
embarrassment, oppression or undue burden that justice requires.
.” (Emphasis supplied) It is clear that Order PSC-02-1260 was a
reasonable exercise of the Prehearing officer’s discretion under
these circumstances.

It is therefore,

ORDERED by the Florida Public Service Commission that the
Florida Action Coalition Team’s Motion for Reconsideration of Order
No. PSC-02-1260-PCO-EI is denied, and the Motion for Protective
Order to the Full Commission and Motion to Quash Subpoena are now
moot. It is further

ORDERED that these Dockets shall remain open to complete the
need determination proceedings.

By ORDER of the Florida Public Service Commission this 21st
day of October, 2002.

BLANCA S. BAYO, Director
Division of the Commission Clerk
and Administrative Services

By: _ o Mg
Kay Flyﬂh, Cchief
Bureau of Records and Hearing
Services
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVTIEW

The Florida Public Service Commission is required by Section
120.569 (1), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission’s final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconsideration with the Director, Division of
the Commission Clerk and Administrative Services, 2540 Shumard Oak
Boulevard, Tallahassee, Florida 32399-0850, within fifteen (15)
days of the issuance of this order in the form prescribed by Rule
25-22.060, Florida Administrative Code; or 2) judicial review by
the Florida Supreme Court in the case of an electric, gas or
telephone utility or the First District Court of Appeal in the case
of a water and/or wastewater utility by filing a notice of appeal
with the Director, Division of the Commission Clerk and
Administrative Services and filing a copy of the notice of appeal
and the filing fee with the appropriate court. This filing must be
completed within thirty (30) days after the issuance of this order,
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The
notice of appeal must be in the form specified in Rule 9.900(a),
Florida Rules of Appellate Procedure.



