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ORIGINAL

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Complaint of BellSouth Telecommunications, )

Inc. Against IDS Telcom, LLC to Enforce Interconnection ) Docket No. 040488-TP

Agreement;Deposit Requirements ) Dated: June 29, 2004
)

RESPONDENT IDS' BRIEF
REGARDING BELLSOUTH'S COMPLAINT

TO ENFORCE DEPOSIT REQUIREMENTS

RESPONDENT IDS TELCOM, LLC ("IDS"), by and through its undersigned counsel,
and pursuant to the request of FPSC Staff, hereby files this its Brief Regarding BellSouth's
Complaint To Enforce Deposit Requirements, in response to the Complaint filed by the Petitioner
BellSouth Telecommunications, Inc. ("BellSouth"), and in support thereof states as follows:

L BACKGROUND

On or about May 21, 2004, BellSouth initiated this docket by filing its Complaint To
Enforce Deposit Requirements ("Complaint”). The Complaint essentially alleges that the parties
have an interconnection agreement which provides that if "IDS experiences an adverse change in its
creditworthiness, BellSouth can obtain additional security." See paragraph 5 of the Complaint. The
Complaint also alleges that afier conducting a credit analysis of IDS, BeliSouth demanded a deposit
of $4,600,000. See paragraph 8 of the Complaint. BellSouth claims it has an "unfettered right to
request a deposit from IDS under the [agreement] afier conducting a credit analysis of IDS."
BellSouth's complaint seeks in Count I an order requiring IDS to post a $4,600,000 cash deposit or
other security, and in Count II expedited consideration of the Complaint.

On or about June 11, 2004, IDS filed its Answer, Affirmative Defenses And Counterclaim
To BellSouth's Complaint To Enforce Deposit Requirements ("Answer"). The Answer denies
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BellSouth's interpretation of the relevant facts and BellSouth's alleged rights. The Answer further
set forth nine affirmative defenses. The nine defenses raise various issues which, without waiver of
other relevant facts and arguments, include and may be summarized as follows.

IDS contends that BellSouth breached the parties' agreement by refusing to implement in
good faith both its deposit request, failing to satisfy conditions precedent, and failing to allow IDS
to adopt relevant portions of other available interconnection agreements filed with this
Commission. In particular, BellSouth failed to perform any analysis that demonstrates that IDS
experienced “an adverse change in its creditworthiness;” when in fact IDS' creditworthiness has
only improved since completing BellSouth's Credit Profile. BellSouth's Complaint concedes that
BellSouth must first determine that IDS has experienced an adverse change in creditworthiness,
before it can even seek a deposit. See paragraph 5 of the Complaint. IDS also contends that prior
to filing its Complaint BeliSouth failed to consider any other deposit other than a "two month
security deposit;" never adequately explained its reasons for secking a deposit; did not apply its
credit standards on a non-discriminatory basis; and never attempted to work in good faith towards
determining a reasonable deposit amount. Moreover, BellSouth's bills are habitually rendered as
late as two weeks after the billing date. For example, BellSouth's bills to IDS are to be rendered on
the 17th day of each month (e.g., for this month on June 17, 2004). Yet as of the date of this brief
(June 29, 2004), IDS has yet to receive BellSouth's bill. Given the sheer volume, complexity and
repeated errors in BellSouth's billing, it is inconceivable that BellSouth can render biils up to two
weeks late and still insist that IDS make prompt payments. In fact, in the past BellSouth has advise
IDS that it can take at least an extra ten days or more to submit payment when BellSouth's bills are
late. Yet, BellSouth now claims that any such delays by IDS (which are ultimately caused by

BellSouth) justify imposing an onerous deposit.



IDS notes that recently, during various discussions involving Joe Millstone (IDS President),
Harry Goldberg (BellSouth Vice-President) and their counsel, BellSouth admitted that its provides
many CLECs terms in which to build up a deposit, such as paying over several months. However,
BellSouth Has failed to extend such options to IDS in its Complaint. IDS also notes that BellSouth
has obtained no deposit from Supra Telecommunications & Information Systems, Inc. ("Supra
Telecom") for services rendered in Florida, a CLEC that has been in bankruptcy since October
2002. Moreover, BellSouth allowed another South Florida CLEC (Saturn Telecommunications
Services, Inc. d/b/a STS Telecom) to merely provide BellSouth a UCC-1 (security agreement) in
lieu of a deposit. Finally, BellSouth used poor Dun & Bradstreet credit ratings to demand a security
deposit from Florida Digital Network ("FDN"), while discounting IDS' excellent Dun & Bradstreet
credit ratings in order to demand a deposit from IDS. IDS contends that these actions demonstrate
that BellSouth has not applied its credit standards in a non-discriminatory manner.

IDS also contends that BellSouth refused to allow IDS to adopt the deposit
provisions/requirements and/or the billing section of an approved interconnection agreement
between BellSouth and Supra Telecommunications & Information Systems, Inc. ("BellSouth/Supra
Agreement"). The BellSouth/Supra Agreement was filed with Commission on August 16, 2002
(Document No. 08661) in Docket No. 001305-TP. This Commission subsequently approved the
BellSouth/Supra Agreement on August 22, 2002 in Order No. PSC-02-1140-FOF-TP (Docket No.
001305-TP). That agreement purports to last three years (or until or about July 14, 2005), and thus
is available for adoption. As will be explained in greater detail herein, in December 2003 IDS
sought to adopt the deposit provisions/requirements of the BellSouth/Supra Agreement. BellSouth
refused the request, erroneously claiming that IDS could only adopt "network elements."

Thereafter, in April 2004, IDS requested to adopt the entire billing section of the BellSouth/Supra



Agreement (i.e. Attachment 6, thereto). BellSouth once again erroneously refused that request. As
part of its Answer, IDS filed a counterclaim seeking to require BellSouth to comply with its
adoption obligations in reference to these two adopﬁon requests. Nevertheless, as a result of further
research iﬁto this issue, on June 25, 2004, IDS filed an amendment to the interconnection
agreement which conforms IDS deposit provisions/requirements with those found in the
BellSouth/Supra Agreement (see FPSC Docket No. 040611). Because BellSouth had no right to
refuse any of the adoption requests, BellSouth's deposit request should be interpreted in accordance
with the relevant deposit portions of the BellSouth/Supra Agreement; which has no sixty day
resolution window and thus would allow the parties and this Commission a reasonable opportunity
to resolve this dispute on the merits.

BellSouth's deposit request also improperly seeks to establish deposit requirements for
services rendered in other states, including but not limited to Georgia, North Carolina and
Tennessee. IDS provides substantial services in those other BellSouth states. This Commission
does not have the jurisdiction over activities in such sates and thus should not be attempting to
establish deposit requirements for services rendered in those other states. Moreover, although
BellSouth correspondence states otherwise, BellSouth seeks to establish a deposit for amounts
billed in error or otherwise subject to billing disputes. From January 2004 through May 2004,
BellSouth's normal average monthly billing for all services provided in Florida has been
$1,290,655. However, after taking into account numerous billing errors and disputes, the average
month billing for all such services is only $1,020,575. Therefore, even if IDS was required to post
a two month deposit as demanded by BellSouth, the maximum such deposit for services rendered in
Florida should not exceed approximately $2 million (two months billing in Florida afier billing

errors and disputes). In any event, BellSouth's deposit request of $4.6 million has no basis



whatsoever and is grossly inflated and over-estimated.

Even if BellSouth is entitled to any deposit, the purpose of any such deposit is to provide
security for payment and should not be used as an anticompetitive tool to harm a CLEC. Most of
BellSouth's billing is for monthly recurring charges which are billed in advance. Thus when
BellSouth renders IDS a wholesale bill, the due date for payment is usually on or before the date
services are rendered. Under the agreement, BellSouth may issue a thirty day notice to IDS if
payment is not made by the due date, and thereafter terminate services if the undisputed portion of
the bills are not paid. Thus as a general proposition, a one month deposit will likely be sufficient;
particularly since BellSouth owes IDS monies for access services, which at current BellSouth
access rates, exceeds $400,000 in undisputed billing. Given that BellSouth has failed to dispute or
pay such undisputed bills for accessing IDS' facilities network, and will likely continue to do so in
the future, BellSouth is more than secure with only a one month deposit.

Finally, IDS' main investor is MCG Capital Corporation ("MCG"), a publicly traded
company which, as of March 31, 2004, had total assets of over $767 million and total equity of over
$455 million. MCG has indicated a willingness to provide a corporate guaranty under
commercially reasonable terms, in lieu of a deposit for services provided in Florida. Although in
discussions with BellSouth (Harry Goldberg), BellSouth has indicated a willingness to accept such
a guaranty, it has not expressed that position in this docket. Given the fact that BellSouth has
accepted alternate forms of security from other CLEC:s, it would be discriminatory for BellSouth to
refuse a MCG corporate guaranty, particularly when the assets of MCG far exceed its liabilities thus
minimizing BellSouth’s exposure to loss.

I FACTUAL BACKGROUND AND DISCUSSTON

On or about February 10, 2003, BellSouth filed a request for approval of an interconnection,



unbundling, resale and collocation agreement with IDS ("Interconnection Agreement"). See FPSC
Docket No. 030158 (Document No. 01383-03). This Commission approved that agreement for the
State of Florida, on or about May 15, 2003. See FPSC Docket No. 030158 (Document No. 04332-
03). Relex'?%mt portions of the Interconnection Agreement (as initially filed) are attached hereto as
Exhibit 1.

Section 13 of the General Terms and Conditions of the Interconnection Agreement

(attached as Exhibit "1") provides in pertinent part as follows:

"Adoption of Agreements. BellSouth shall make available, pursuant to 47 USC
Section 252 and the FCC rules and regulations regarding such availability, to IDS

Telcom any interconnection, service, or network element provided under any other

agreement filed and approved pursuant to 47 USC Section 252."
Thus it is clear that under this section, IDS has the right to adopt any interconnection agreement
available under "47 USC Section 252 and the FCC rules and regulations regarding such
availability."

Section 27 of the General Terms and Conditions of the Interconnection Agreement
(attached as Exhibit "1") provides in pertinent part as follows:

"Good Faith Performance. Each Party shall act in good faith in its performance

under this Agreement and, in each case in which a Party's consent or agreement is

required or requested hereunder, such Party shall not unreasonably withhold or delay

such consent or agreement."
Thus it is clear under this section, that each party shall act in good faith in interpreting the
Interconnection Agreement, and that neither party shall unreasonably withhold or delay any
required consent (such as the adoption of interconnection agreements).

Additionally, Section 1.7.2 of Attachment 7 of the Interconnection Agreement (attached as

Exhibit "1") provides in pertinent part as follows:

"BellSouth reserves the right to suspend or terminate service for nonpayment. If
payment of amounts not subject to a billing dispute, as described in Section 2, is not



received by the bill date in the month after the original bill date . . . BellSouth may .

.. provide written notice to the person designated by IDS Telcom to receive notices

of noncompliance that BellSouth may discontinue the provision of existing services

to IDS Telcom if payment is not received by the thirtieth day following the date of
 the initial notice." '

Thus unde‘;; this section, it appears that BellSouth may terminate services to IDS if payment of an
undisputed amount is not made by the due date, provided BellSouth provides 30 days written notice
and an opportunity to cure.

Finally, Section 1.8 of Attachment 7 of the Interconnection Agreement as originally filed

(attached as Exhibit "1") provided in pertinent part as follows:

"Deposit Policy. When purchasing services from BellSouth, IDS will be required to
complete the BellSouth Credit Profile and provide information regarding credit
worthiness. Based on the resuits of the credit analysis, BellSouth reserves the right
to secure the account with a suitable form of security deposit. Such security deposit
shall take the form of cash, an irrevocable Letter of Credit (BellSouth form), Surety
Bond (BellSouth form) or, in its sole discretion, some other form of security. Any
such security deposit shall in no way release IDS from its obligation to make
complete and timely payments of its bill, if, in the sole opinion of BellSouth, IDS
experiences an adverse change in its creditworthiness in comparison to the level
initially used to determine the level of the current security deposit and/or gross
monthly billing has increased beyond the level initially used to determine the level
of security, BellSouth reserves the right to request additional security and/or file a
Uniform Commercial Code (UCC 1) security interest in IDS's "accounts receivables
and proceeds." Interest on a security deposit, if provided in cash, shall accrue and be
paid in accordance with the terms in the appropriate BellSouth tariff. Security
deposits collected under this Section shall not exceed two months' estimated billing.

When BellSouth requests a deposit, BellSouth is willing to provide IDS a written
explanation as to why a deposit has been requested. BellSouth shall apply all credit
standards to IDS on a non-discriminatory basis. The Parties will work together to
determine the amount of a reasonable deposit. If the Parties are unable to agree,
either party may petition the Commission for resolution of the dispute. In the event
that the dispute is not resolved within sixty days after petitioning the Commission,
and IDS fails to remit to BellSouth any deposit requested pursuant to this Section,
service to IDS may be terminated in accordance with the terms of Section 1.7 of this
Attachment, and any security deposits will be applied to IDS's account(s)."

Although it is IDS’ position that this provision has now been superceded by IDS' right to adopt

cither the deposit provisions/requirements and/or the billing section of the BellSouth/Supra



Agreement, it is clear that this provision has certain requirements as discussed below.

First, BellSouth may not increase the original security required after assessment of the
initial BeliSouth Credit Profile, unless "IDS expeﬁences an adverse change in its creditworthiness
in éomparféon to the level initially used to determine the level of the current security deposit."
BellSouth states in paragraph 5 of its Complaint that it performed this analysis and deemed that IDS
had experienced such an adverse change. However, there is no factual support for this contention.

Second, the maximum deposit BellSouth may request (which assumes the worst
creditworthiness) is two months billing. However, since the Interconnection Agreement at issue
was filed and approved in Florida, and since this Commission lacks regulatory jurisdiction over
services provided in other states, the most reasonable interpretation of this provision is that any
deposit amount must be determined on a state by state basis. Indeed, in every state in which
BellSouth provides IDS service, there is a separate agreement. Furthermore, since the applicable
Commission for resolution of any dispute is the public service commission for the state in which
service is being provided, it is clear that this Commission may only resolve the deposit dispute as it
relates to services provided within the state of Florida. Thus any required deposit amount must be
calculated in reference to those services provided within Florida, and only Florida.

Third, the form of security need only be suitable; which presumes the inclusion of all
reasonable forms of security. No time period for the posting of such "additional security” is
prescribed or defined. Moreover, all standards need to be applied on a non-discriminatory basis and
therefore the form of security, together with the method, and timing of the posting of such security,
needs to be implemented in a non-discriminatory way. Otherwise, the "credit standards" applied
will be discriminatory. Hence, the way BellSouth treats other CLEC:s is relevant to this dispute and

its resolution, including the form of the security and the time period over which such security



should be provided.

_Finally, when BellSouth makes a deposit request, it must provide IDS "a written
explanation as to why a deposit has been requested” and that the parties will work together to
determine fhe amount of a reasonable deposit. Logically, the written explanation provided by
BellSouth should be sufficient enough for IDS to negotiate fair and non-discriminatory treatment,
otherwise that provision would be rendered meaningless.

On or about December 9, 2003, Eric Reinhold (BellSouth Credit Manager) wrote Angel
Leiro (IDS VP of Regulatory Affairs) advising IDS that BellSouth had conducted a credit
assessment of IDS and had concluded that the information available was "not sufficient to extend
credit on an unsecured basis." Therefore, BellSouth was demanding "additional security in the
amount of $4,600,000" and that "[i]n order to prevent the potential for suspension or termination of
service" IDS needed to "remit the above mentioned security deposit by January 9, 2004." A true
and correct copy of that letter is attached hereto as Exhibit "2".

BellSouth's deposit request violated Section 1.8 of Attachment 7 of the Interconnection
Agreement because: (a) the request was not based upon adverse changes in IDS’ financial
creditworthiness; (b) did not request a reasonable or justifiable deposit amount; (c) demanded
payment of the deposit in an unreasonable amount of time which was not specified in the
Interconnection Agreement; (d) did not demonstrate non-discriminatory treatment of IDS; and (¢)
was not a reasonable or justifiable request given IDS' prompt payment history of undisputed
amounts,

On or about December 22, 2003, Angel Leiro (of IDS) responded to Eric Reinhold (of
BellSouth) asking BellSouth to provide: (a) a copy of IDS' current BellSouth Credit Profile; (b) all

information which BellSouth relied upon in determining IDS' creditworthiness; (¢) all information



used by BellSouth to determine the amount of the deposit; (d) an explanation for why the deposit
was needed; (¢) the credit standards used by BellSouth to determine when a deposit is required
requested; (f) whether IDS can provide an alternative form of security; (g) what adverse change in
creditwortlfiness required a deposit; and (h) what elements of gross billing where included to arrive
at the deposit (i.e. normal monthly billing, or normal monthly billing plus extraordinary backbilled
charges). A true and correct copy of that letter is attached hereto as Exhibit "3".

On or about December 31, 2003, Angel Leiro (of IDS) made a request of Martha Romano
(BeliSouth Manager of Interconnection Services), to adopt the deposit provisions/requirements of
the BellSouth/Supra Telecom Agreement. A true and correct copy of IDS' e-mail request is
attached hereto as Exhibit "4",

On or about January 5, 2004, Eric Reinhold (of BellSouth) wrote back Angel Leiro (of IDS)
submitting a copy of IDS' most recent Credit Profile (dated 4/21/98). A true and correct copy of
that letter is attached hereto as Exhibit "5". The BellSouth letter stated that "BellSouth's decision is
based on relevant factors that affect creditworthiness”, and that "[t]he two main criteria utilized
were IDS' payment manner with BellSouth and its financial condition.” The letter claimed that IDS
payment with BellSouth fell under the category of "Prompt to Slow 90+ days" in the aggregate and
net of disputes "Prompt to Slow 60 days." BellSouth also stated that the security deposit was being
requested because IDS had "failed to live up to its obligation to make complete and timely
payments of its undisputed bills" and that IDS' "financial condition raises serious concerns about
the future viability of the company." Taken as a whole, it was clear that “additional security” was
actually being requested because IDS had various unresolved billing disputes with BellSouth, hence
the statement that IDS’ payment history was “Prompt to Slow 90+ in the aggregated. Thus rather

than resolving the billing disputes, BellSouth’s solution was to demand a security deposit (and
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thereby circumvent the billing dispute portions of the Interconnection Agreement).

.- What BellSouth's letter did not accomplish, was to satisfy the requirements of Section 1.8 of
Attachment 7. In particular, BellSouth did not identify any changes since the original Credit Profile
which justf%ed a demand for "additional security" under that section. In fact, IDS' financial stability
and creditworthiness had only become better since the original Credit Profile, and in fact IDS had
been paying BellSouth the same way for years. IDS' payment of undisputed amounts has always
been within approximately 30-33 days of receiving BellSouth's bill. This payment manner had
been consistent for years, and had been allowed by BellSouth because of BellSouth's own inability
to render a timely and accurate bill. As set forth previously, for the last several years, BellSouth's
monthly bill has been late every month by at least a week to as much as two weeks.

The standard categories for payment terms within the industry are as follows: (a) within 30
days; (b) between 30 and 60 days; (c) between 61 and 90 days; and (d) greater than 90 days. Thus if
IDS paid all undisputed amounts within 35-45 days of the bill date, then IDS’ payment history
would, according to BellSouth, be “Prompt to Slow 60 days.” However, this label would not reflect
the very real fact that BellSouth’s bills are consistently late and full of errors. In reality, IDS’ true
payment history would generally reflect the payment of all undisputed amounts within 30-33 days
of actually receiving BellSouth’s bill. Any delay claimed by BellSouth is actually a delay caused by
BellSouth’s own failure and inability to render timely and accurate bills; a requirement presumed
by good faith under the Interconnection Agreement.

Given the undisputed history of billing errors in wholesale billing to CLECs, it is
unreasonable for BellSouth to penalize IDS (or any other CLEC) for raising billing errors and
disputes. In any event, it is clear that BellSouth's January 5, 2004 letter (Exhibit "5") did not

respond to IDS' prior letter of December 22, 2003 (Exhibit "3"). Moreover, it is also clear that the
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reasons set forth by BellSouth in its January 5, 2004 letter, did not satisfy the conditions precedent
required by Section 1.8 of Attachment 7 before demanding "additional security." Thus BellSouth’s
request for "additional security” violated the provisions of Section 1.8 of Attachment 7 of the
Interconne:étion Agreement.

On or about January 12, 2004, Angel Leiro (of IDS) provided a further response to Eric
Reinhold (of BellSouth) advising that since 1998, IDS’ creditworthiness has only improved. A true
and correct copy of that letter is attached hereto as Exhibit "6". In that letter Angel Leiro also
provided a copy of IDS' current Dunn & Bradstreet Credit Rating, which listed IDS as having a
PAYDEX rating of 78 (80 is a perfect score), which over the past year, indicated that IDS paid its
supplier an average of 3 days beyond terms. Moreover, Dunn & Bradstreet rated IDS' credit rating
as a 2 (good) on a scale of 1 through 4. With a score of 2 being the highest rating a company (like
IDS) can receive without supplying current financial statements. Moreover, in March 1997 and
November 1998, IDS' Dunn & Bradstreet credit rating was a "3". Thus IDS' current credit score
was higher than the credit score which IDS had when it initially submitted the BellSouth Credit
Profile. Mr. Leiro also expressed his belief that BellSouth was penalizing IDS for raising legitimate
billing disputes and requested a payment history net of such billing errors and disputes. He noted
BellSouth’s habitual lateness and errors in rendering bills, that BellSouth collects monthly recurring
charges in advance, and concluded that BellSouth is owed little or nothing for undisputed charges
by the time IDS usually submits its regular monthly payments. Mr. Leiro also requested
information about other CLECs to verify that BellSouth was, in fact, applying its credit standards in
a non-discriminatory way. The letter closed by requesting much of the same information previously
requested (but not provided) and advised that IDS was willing to work through the issues with

BellSouth in good faith.
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On February 3, 2004, Eric Reinhold (of BeliSouth) replied to Angel Leiro (of IDS)
admitting that "D&B is a valuable source of reliable credit information” and that "[a}n analysis of
IDS' D&B Rating and 12-month PAYDEX Score are admirable ratings." A true and correct copy
of that 1ett:ér is attached hereto as Exhibit "7". However, BellSouth claims it relied upon other
factors in making the deposit request. Mr. Reinhold stated that BellSouth would not provide
information about other CLEC’s credit ratings or deposit amounts. The letter did not provide the
information requested in IDS' previous letters; but rather provided a spreadsheet which indicated
that BellSouth's deposit request was determined by including extraordinary and non-recurring back-
billing; thus confirming that the deposit request of $4.6 million was in excess of two months of
estimated future billing (since the back-billing would not recur again in the future). The letter
closed by restating BellSouth's position that the deposit request of a $4.6 million was “reasonable,”
but again failed to provide any support for the deposit request which would satisfy Section 1.8 of
Attachment 7 of the Interconnection Agreement.

On or about February 5, 2004, Eric Reinhold (of BellSouth) sent Angel Leiro (of IDS) an e-
mail wishing to follow up on "IDS' intentions for complying with BellSouth's request for deposit."
The e-mail further stated that "we both agreed to disagree about BellSouth's request for deposit" and
that BellSouth intended to "proceed with the process . . . in order to resolve this matter" (an obvious
reference to filing a complaint with the Commission). A true and correct copy of that e-mail is
attached hereto as Exhibit "8".

On or about February 6, 2004, Angel Leiro (of IDS) responded to Eric Reinhold (of
BellSouth) in an e-mail advising that it was not possible for IDS to negotiate a reasonable deposit
amount without BellSouth first providing IDS the information previously requested. The e-mail

pointed out that BellSouth has simply demanded an alleged maximum deposit with little or not
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support, and that BellSouth’s obligation to act in a non-discriminatory manner imported some
obligation to disclose relevant information to IDS. The e-mail closed by advising that IDS wished
to negotiate a reasonable security, but that IDS needed cooperation from BellSouth. A true and
corfect coﬁ%r of that e-mail is attached hereto as Exhibit "9".

On or about February 11, 2004, Martha Romano (of BellSouth) finally responded to Angel
Leiro's December 31, 2003 request to adopt the deposit provisions/requirements of the BellSouth
Supra agreement. A true and correct copy of that letter is attached hereto as Exhibit "10". In her
letter, Ms. Romano denied the request, erroneously stating in essence that IDS may only adopt
network elements from other agreements.

On or about February 16, 2004, Angel Leiro (of IDS) made a second request of Martha

Romano to adopt the referenced deposit provisions, citing the FCC's decision in The Matter of

to File and Qbtain Prior Approval of Contractual Arrangement under Section 252(a)(1), as support

for such request. A true and correct copy of that letter is attached hereto as Exhibit "11". The letter
advised BellSouth that under the Qwest decision, the FCC had determined that "business
relationships and business-to-business administrative procedures (e.g. escalation clauses, dispute
resolution provisions, arrangements regarding the mechanics of provisioning and billing,
arrangements for contacts between parties, and non-binding service quality or performance
standards)" are all agreements for "interconnection, services or network elements" which must be
filed with state commissions, and thus are available for adoption under 47 USC Section 252.

On or about February 16, 2004, Eric Reinhold (of BellSouth) responded to Angel Leiro (of
IDS) via an e-mail stating that BellSouth had no obligation to demonstrate that it was applying its

credit standards in a non-discriminatory basis. A true and correct copy of that e-mail is attached

14



hereto as Exhibit "12". Although Mr. Leiro later attempted to get further information from
BellSouth in order to determine how BellSouth arrived at IDS’ creditworthiness, he was never able
to do .so. Moreover, to date, BellSouth has never provided any evidence that satisfies the
requiremerﬁs of Section 1.8 of Attachment 7 of the Interconnection Agreement in the form of
changes since the original Credit Profile which justified a demand for "additional security" under
that section. Accordingly, BellSouth has never satisfied the requirements set forth therein for
demanding "additional security."

On or about March 11, 2004, Martha Romano (of BellSouth) responded to Angel Leiro's (of
IDS) letter of February 16, 2004, and expressed BellSouth’s continuing refusal to allow IDS to
adopt the deposit provisions/requirements of the BellSouth/Supra Agreement. A true and correct
copy of BellSouth's letter is attached hereto as Exhibit "13". In response, on or about April 22,
2004, Mr. Leiro (of IDS) sent Ms. Romano (of BellSouth) an e-mail requesting adoption of the
entire billing section of the BellSouth/Supra Agreement. A true and correct copy of that e-mail
request is attached hereto as Exhibit "14". On or about May 10, 2004, Ms. Romano (of BellSouth)
responded to Mr. Leiro (of IDS), refusing to allow IDS to adopt even the entire billing section of
the BellSouth/Supra Telecom Agreement, claiming that billing provisions are not "terms and
conditions specific to the provision of 'any interconnection, service, or network element." A true
and correct copy of BellSouth's May 10, 2004 response is attached hereto as Exhibit "15",

BellSouth's refusal to allow IDS to adopt the deposit provisions and/or billing section of the
BellSouth/Supra Agreement is a violation of the parties' Interconnection Agreement; the applicable
FCC and Florida PSC rulings on the issues, and 47 U.S.C. Section 252 of the Telecommunications
Act of 1996. Section 252(i) of the Telecommunications Act of 1996 states in pertinent part as

follows:
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"A local exchange carrier shall make available any interconnection, service, or
network element provided under an agreement approved under this section to which
it is a party to any other requesting telecommunications carrier upon the same terms
and conditions as those provided in the agreement."

252(a)(1), FCC 02-276 (WC Docket No. 02-89) (October 4, 2002) (a copy of which is attached

hereto as Exhibit "16"), the FCC interpreted the meaning of "interconnection agreement" as used in

47 USC Section 252, stating in paragraph 8 of that order as follows:

"Based upon these statutory provisions, we find that an agreement that creates an
ongoing obligation pertaining to resale, number portability, dialing parity, access to
rights-of-way, reciprocal compensation, interconnection, unbundled network
elements, or collocation is an interconnection agreement . . . We therefore disagree
with Qwest that the content of interconnection agreements should be limited to the
schedule of itemized charges and associated descriptions of the services to which
the charges apply . . ."

In paragraph 9, the FCC further stated as follows:

“We are not persuaded by Qwest that dispute resolution and escalation provisions
arc per se outside the scope of section 252(a)(1). Unless this information is
generally available to carriers (e.g., made available on an incumbent LEC’s
wholesale web site), we find that agreements addressing dispute resolution and
escalation provisions relating to the obligations set forth in sections 251(b) and (c)
are appropriately deemed interconnection agreements.”

Finally, in paragraph 12, the FCC further stated as follows:

“We disagree with the blanket statement made by Qwest in its petition that
‘[s]ettlement agreements that resolve disputes between ILECs and CLECs over
billing or other matters are not interconnection agreements under Section 253.
Instead, and consistent with the guidance provided above, we find that a settlement
agreement that contains an ongoing obligation relating to section 251(b) or (c) must
be filed under section 252(a)(1).”

Thus, according to the FCC, the test for deciding whether or not provisions provided to any other
carrier is an “interconnection agreement” under Section 252, is whether or not the provision

“creates an ongoing obligation pertaining to resale, number portability, dialing parity, access to
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rights-of-way, reciprocal compensation, interconnection, unbundled network elements, or
collocation is an interconnection agreement .” Thus any contract provision that creates any such
“ongoing obligation” is clearly an “interconnection agreement” which must be made available to
other carrie‘fé for adoption.

In making these findings, the FCC specifically rejected Qwest's contention that agreements
defining business relationships and business-to-business administrative procedures (such as
escalation clauses and dispute resolution provisions) are not interconnection agreements.
Furthermore, as argued by Qwest, these types of agreements which define business relationships
and business-to-business procedures also include arrangements regarding the mechanics of
provisioning and billing. Certainly, the deposit provisions of the BellSouth/Supra Agreement meet
the FCC's definition of "interconnection agrcement" because ;uch contract provisions are "an
agreement that creates an ongoing obligation pertaining to resale, . . . , reciprocal compensation,
interconnection, unbundled network elements, or collocation." Furthermore, the billing section
(Attachment 6) of the BellSouth/Supra Agreement also clearly creates the same "ongoing
obligations” that meet the FCC's test for an "interconnection agreement." Thus, under the Qwest
opinion, both the deposit provisions/requirements and the billing section of the BellSouth/Supra
Agreement are "interconnection agreements" available for adoption by IDS. BellSduth'S refusal to
allow the adoptions requested by IDS violated both the adoption provision (paragraph 13 of the
General Terms and Conditions) and the good faith provision (paragraph 27 of the General Terms
and Conditions) of the parties' Interconnection Agreement.

In FPSC Docket No. 021069-TP (Document No. 00690) (a copy of which is attached hereto
as Exhibit "17"), the FPSC Staff issued a recommendation stating that BellSouth could not refused

to allow the adoption of dispute resolution provisions since they met the FCC's definition of an
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"interconnection agreement" in the Qwest ruling. FPSC Staff also stated that the "signing of the
proposed adoption agreement on behalf of BellSouth was unnecessary" since BellSouth had no
right to refuse to allow the adoption. Although that docket was eventually resolved by agreement,
the Vlo gic o‘féthe FPSC Staff recommendation is still correct and applicable. As a result of this prior
recommendation, on June 25, 2004, IDS filed an agreement adopting the deposit
provisions/requirement of the BellSouth/Supra Agreement. A copy of that adoption agreement,
which has now been assigned FPSC Docket No. 040611-TP, is attached hereto as Exhibit "18".
IDS advises this Commission that if necessary, it is also willing to adopt the entire billing section of
the BellSouth/Supra Agreement.

The relevance of this adoption agreement is that it eliminates deposit language from the
Interconnection Agreement, and imposes the deposit requirements of the BellSouth/Supra
Agreement. It is IDS’ position that this adoption eliminates Section 1.8 of Attachment 7 of the
Interconnection Agreement, thereby eliminating BellSouth's alleged right to take unilateral action if
this docket is not resolved within 60 days. Furthermore, although BellSouth may argue some other
basis for requesting a deposit, at least the parties will have an opportunity to fully and fairly litigate
these issues before this Commission.

- Assuming BellSouth still has the right to seck a deposit from IDS, IDS notes that BellSouth
seeks to have this Commission set deposit amounts for services provide in other states, such as
Georgia, North Carolina and Tennessee. IDS notes that this same situation arose between
BellSouth and Supra Telecom in the state of Georgia. In that case, Supra sought to begin providing
service in Georgia. BellSouth thereupon demanded a security deposit of $38.6 million from Supra.

Supra voiced its objections with the Georgia PSC 1n its December 4, 2002 filing in GPSC Docket

No. 16197-U (Document No. 59939). Relevant portions of that filing are attached hereto as Exhibit
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"19". Supra contended that BellSouth was imposing a deposit requirement under a Georgia
Interconnection Agreement between the parties, for services provided in Florida (see pages 38-39 of
Exhibit "19"). Supra also contended that BellSouth's wholesale billing was used as a tool to impede
competitioﬁ due to its shear size, repeated and systematic billing errors, and the short period of time
in which CLECs are provided to review the bills and identify billing errors (see page 24 of Exhibit
"19"). In response to Supra's GPSC filing, on or about January 23, 2003, BellSouth filed with the
GPSC a letter in that same docket (GPSC Docket No. 16197-U, Document No. 60953), in which
BellSouth essentially argued that Supra was mistaken in its belief that BellSouth was attémpting to
use a Georgia interconnection agreement to demand a security deposit for services provided in
Florida. A true and correct copy of that letter is attached hereto as Exhibit "20". Page 2 of that
letter states in pertinent part that "BellSouth is hopeful that any deposit in connection with Supra's
testing activities in Georgia can be established expeditiously" and that BellSouth is only seeking a
"deposit amount necessary to guarantee payment for services that Supra may purchase in Georgia"
on a going forward basis. Thus it is clear that in GPSC Docket No. 16197-U, BellSouth was
conceding that it was only proper to seek a deposit for services rendered in the relevant state in
which services are provided.

In this instance, not only does BellSouth's deposit request of $4.6 million include
extraordinary, non-recurring back-billing, but the request also includes a large amount of monies to
secure services rendered in other states, including Georgia, North Carolina and Tennessee. This is
clearly improper since the focus of this Commission should be to set reasonable security
requirements for services provided within Florida. BellSouth has not provided this Commission
with any estimate of the billings made to IDS for services in Florida. However, attached hereto as

Exhibit "21" is a spreadsheet covering all of BellSouth's billings to IDS in the state of Florida, for
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ali services rendered during the months of January 2004 through May 2004. Summaries of these
billiﬁgs can be found on the last page of the exhibit. Those summaries reveal that the normal
billing per month made to IDS for all services in- the state of Florida is $1,290,655.23.
Extraordin@ry billing (or back-billing) during that same time period averaged $74,939.69 pcr
month. After accounting for billing errors and billing disputes, the total average monthly billing to
IDS during this five-month time period was $1,020,575.66. Considering billing disputes, the
maximum security deposit (for two months billing) which can be requested by BellSouth for
services rendering in Florida, is approximately $2 million. If back-billing and billing disputes were
ignored, the maximum amount of a two month security deposit would be approximately $2.6
million. Finally, if extraordinary billings (such as back-billings) were included, but billing disputes
were ignored, the maximum two month security deposit would be approximately $2.7 million.
Given the fact that this Commission should not be setting deposit requiréments for services
rendered in other states, BellSouth's deposit request is over-inflated by at least $2 million over the
maximum allowable for services provided in the state of Florida.

As a matter of substance, BellSouth's contentions regarding IDS’ financial situation are
specious. Although BellSouth conceded that IDS’s Dunn & Bradstreet scores were remarkably
good, BellSouth contended that it relies upon other factors to determine when a deposit is required.
However, in FPSC Docket No. 020252-TP, FDN complained that BellSouth was seeking to force
FDN to post a deposit contrary to the parties' agreement. Relevant portions of that complaint are
attached hereto as Exhibit "22". In particular, FDN alleged on page 2 of its complaint that "BST
has indicated that it will not lift this 'embargo’ on orders until FDN provides an unsubstantiated
security deposit and meets other demands." It is also interesting to note that on page 4 (paragraph

7), FDN alleges that "FDN has been plagued by BST's repeated and systematic billing errors that
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erroneously and materially inflate the amount of BST's bills to FDN." FDN further alleges on page
5 (paragraph 8) that "[t]he foregoing problems are exacerbated by the disorganized and voluminous
format.of BST's invoices" and that "because each bill is so rife with errors, delay by weeks the date
on which Fi)N or .any prudent businessperson would agree to make payments." Thus it appears that
IDS’ problems with BellSouth's bills are not an isolated incident'.

In response to FDN's complaint, BellSouth filed an answer (relevant portions of which are
attached hereto as Exhibit "23") in which on page 2, BellSouth provides support for its claims for a
deposit/escrow as follows: "independent evidence suggests that FDN appears to be experiencing a
period of financial distress," which "evidence includes (1) FDN's Dunn and Bradstreet's rating,
which is 4A3 (with a scale of 1-4, 1 being the best and 4 being the worst); and (2) FDN's Dunn and
Bradstreet's PAYDEX score, which is 53 (payments to vendors average 22 days beyond terms)."
BellSouth continues by stating that FDN's poor Dunn & Bradstreet ratings reflect that FDN is

experiencing financial distress. Thus, when applied to FDN, Dunn & Bradstreet credit ratings are a

! Despite the fact that the Supra Telecom and FDN disputes occurred in 2002, this does not mean that
BellSouth has corrected its habitual billing errors. For example, attached hereto as Exhibit "24" is a copy
of BellSouth's UNE Call Flow No. 12. That Call Flow is dated June 22, 2001 and states in pertinent part
as follows:

"Currently, for this call flow CLEC A may bill BellSouth ULS-SF for end office
switching at EO A. This is due to the fact that BellSouth's billing system currently
bills ULS-SF to CLEC A at EO A. Because these rates are the same and the
charges net to zero, BellSouth would normally not charge, but until BellSouth
modifies its billing system to not charge CLEC A for ULS-SF, CLEC A may bill the
equivalent charges back to BellSouth.

A terminating access (ADUF) record is provided as this is the only means available
to provide CLEC A a way to quantify the terminating usage."

UNE Call Flow No. 12 is a virtual admission by BellSouth of a billing error that has been known for at
least three years, and which BellSouth has done nothing to fix. Moreover, to add insult to injury,
BellSouth erroneously charges the CLEC for DUF records on this usage that should have never been
billed in the first instance. At prior billing rates for DUF, the cost of the DUF record was at least three
times the cost of the usage erroneously billed.
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basis for BellSouth demanding a security deposit from FDN; however when applied to IDS, Dunn
& Bradstreet credit ratings mean nothing. Obviously, BellSouth is speaking out of both sides of its
proverbial mouth, and therefore it is clear that BellSouth has not applied its credit standards in a
non-discrit%inatory manner,

IDS also notes that in the Supra Telecom GPSC filing (Exhibit "19"), BellSouth has not
sought a security deposit from Supra Telecom for services rendered in the state of Florida.
Otherwise, Supra Telecom would not have had the "mistaken" belief that BellSouth was attempting
to use the Georgia interconnection agreement to collect a two month security deposit for services
provided in Florida (see page 38 of Exhibit "19"). Supra Telecom is currently in Chapter 11
Bankruptcy and has been in bankruptcy since October 2002. Certainly, IDS' creditworthiness is far
superior to that of Supra Telecom, yet BellSouth has apparently not sought a security deposit from
that CLEC for services in Florida. Likewise, CLEC Saturn Telecommunicaﬁons Services, Inc.
d/b/a STS Telecom was allowed to give BellSouth a UCC-1 security interest in the company in lieu
of a security deposit. Attached hereto as Exhibit "25" is a copy of a UCC-1 filed by BellSouth in
Florida, which provides a security interest in that CLEC. On June 15, 2004, Jon Krutchik, the
president of Saturn Telecom, gave deposition testimony in an unrelated action (Case No. 04-07761
— Circuit Court of Broward County, Florida). In that deposition, Mr. Krutchik testified that
BellSouth allowed his CLEC to simply provide a UCC-1 in lieu of a deposit. See attached Exhibit
"26", at page 6, lines 17 through 25, and page 7, lines 1 through 3.

Assuming arguendo, that Section 1.8 of Attachment 7 of the Interconnection Agreement
still survives; given BellSouth's treatment of FDN, Supra Telecom and Saturn Telecom, it is clear

that BellSouth has not applied its credit standards to IDS in a non-discriminatory manner, and thus

22



BellSouth has violated that provision. Moreover, during discussions with BellSouth's Vice
President Harry Goldberg (some of which involved counsel for both sides), BellSouth admitted that
many CLECs are allowed to build up a security deposit over time. However, with IDS, BellSouth
demanded ‘Igayment over a period one month.

Assuming a security deposit is required of IDS, then in order for IDS to be treated in a
manner similar to that of other CLECs, IDS should first be given an opportunity to present alternate
forms of security. For example, IDS' main investor is MCG. As noted previously, MCG is a
publicly traded company with assets that exceed liabilities by over $455 million. Attaéhed hereto
as Exhibit "27" is MCG's latest Form 8-K filing with the Securities Exchange Commission. In that
8-K Filing, MCG set forth its current Balance Sheets and Statements of Operation. Both financial
statements demonstrate that a corporate guaranty from MCG would more than adequately secure
BellSouth for services rendered to IDS in the state of Florida. MCG has indicated a willingness to
provide such a guaranty on commercial reasonable terms, in order to secure services provided to
IDS. In the event MCG changes its position on the corporate guaranty, IDS should be allowed to
post a UCC-1 in lieu of a deposit. Alternatively, if a cash deposit is required, if should be
established only on the services which BellSouth provides to IDS in the state of Florida. Given
IDS’ history of prompt payment of undisputed amounts, IDS's excellent Dunn & Bradstreet credit
rating, and the fact that BellSouth can terminate services with only one month exposure (should
IDS fail to make payment), then any such security deposit should be set at no more than one month
of billings in Florida (or approximately $1 million). Lastly, IDS should be given the opportunity to
build up this deposit amount over time. In this regard, a six-month time period (i.e. monthly
payments of approximately $167,000 per month) would be reasonable and consistent with Section

1.1.3 of Attachment 7 to the Interconnection Agreement, which provides that IDS shall have at least
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six months to pay back-billings in excess of $1 million.
L SUMMARY
. In summary, BellSouth's request for a security deposit should be governed by the relevant
terms of th‘g BellSouth/Supra Agreement because: (a) IDS has adopted the deposit provisions of the
BellSouth/Supra Agreement; and/or (b) IDS should be allowed to adopt either the deposit
provisions and/or the billing section of the BellSouth/Supra Agreement.

If the Commission determines that Section 1.8 of Attachment 7 is still part of the
Interconnection Agreement, then BellSouth's deposit request should be denied because: (a)
BellSouth has failed to demonstrate a change in IDS' creditworthiness or other situation, which
would justify BellSouth demanding "additional security" over that previously required in April
1998 when IDS submitted BellSouth's most current Credit Profile; (b) BellSouth has breached the
adoption and good faith provisions of the Interconnection Agreement by refusing to allow IDS'
adoption requests; (c) BellSouth has breached those deposit provisions by applying its credit
standards in a discriminatory manner; and (d) BellSouth has breached those deposit provisions by
failing to offer alternative forms of security and failing to work in good faith with IDS towards a
resolution of this issue.

Assuming a deposit or security is required, IDS should first be allowed to obtain a corporate
guarantee from MCG to secure payment for services rendered in Florida. If that cannot be worked
out, then IDS should be allowed to provide a UCC-1 security interest, as BellSouth has allowed for
Saturn Telecommunications Services, Inc.

In the event a deposit or security is required, the amount of such security should be based on
the amount of IDS' average monthly billings for services that BellSouth provides in the state of

Florida. At maximum, this amount should not exceed $2.7 million. However, IDS contends that
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any such deposit should exclude billing disputes and other billing errors; which would reduce the
maximum allowable deposit to approximately $2 million. Furthermore, given the fact that: (a) IDS
regularly pays its undisputed monthly billings more or less within approximately 30 to 33 days of
receiving BellSouth's bill; (b) IDS has an excellent Dunn & Bradstreet credit rating; (c) if IDS fails
to pay undisputed amounts, BellSouth can terminate services with only 30 days exposure; and (d)
BellSouth owes IDS monthly payments for accessing IDS’ facilitiesr'network; the maximum deposit
required should not exceed one month of average billing for services provided in the state of
Florida (or no more than $1 million).

Finally, in the event IDS is required (or allowed) to post a cash deposit, IDS should be
allowed at least six months in which to build up the security deposit, with deposits being made in
equal monthly payments.

WHEREFORE, Respondent IDS Telcom, LLC, hereby files this its Brief Regarding

1

Respectfully submitted,
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7 A < ~
@ Norman H. Horton, Jr.

. Gary Early
Messer, Caparello & Self, P.A.
215 S. Monroe Street, Suite 701
P.O. Box 1876
Tallahassee, FL. 32302-1876
(850) 222-0720

Attorneys for IDS Telcom, LLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that true and correct C(:(Pies of the foregoing has been served upon
the following parties by E-Mail and U.S. Mail this 29" day of June, 2004.

Patricia Christensen, Esq.

Office of General Counsel

Room 370 Gunter Building
Florida Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee, FL. 32399

James Meza, I, Esq.

Nancy B. White, Esq.

c/o Ms. Nancy H. Sims

BellSouth Telecommunications, Inc.
150 South Monroe Street, Suite 400
Tallahassee, FL 32301-1556

SRR

%I) L Norman H. Horton, Jr.
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By and Between
BellSouth Telecommunications, Inc.
And

IDS Telcom, L.L.C.

EXHIBIT 1
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General Terms and Conditions
Page 1

AGREEMENT
GENERAL TERMS AND CONDITIONS

THIS AGREEMENT is made by and between BellSouth Telecommunications, Inc.,
(“BellSouth™), a Georgia corporation, and IDS Telcom LLC ("IDS Telcom"), a Florida limited
liability company, and shall be effective on the Effective Date, as defined herein. This Agreement
may refer to either BellSouth or IDS Telcom or both as a “Party” or “Parties.”

WITNESSETH

" WHEREAS, BellSouth.is a local exchange telecommunications company authorized
to provide telecommunications services in the states of Alabama, Florida, Georgia, Kentucky,
Louisiana, Mississippi, North Carolina, South Carolina and Tennessee; and

WHEREAS, 1IDS Telcom is or seeks to become a CLEC authorized to provide
telecommunications services in the states of Alabama, Florida, Georgia, Kentucky, Louisiana,
Mississippi, North Carolina, South Carolina, and Tennessee; and

WHEREAS, IDS Telcom wishes to resell BellSouth’s telecommunications services
and purchase network elements and other services, and, solely in connection therewith, may wish
to utilize collocation space as set forth in Attachment 4 of this Agreement); and

WHEREAS, the Parties wish to interconnect their facilities and exchange traffic
pursuant to Sections 251 and 252 of the Act.

NOW THEREFORE, in consideration of the mutual agreements contained herein,
BellSouth and IDS Telcom agree as follows:

Definitions

Affiliate is defined as a person that (directly or indirectly) owns or controls, is
owned or controlled by, or is under common ownership or control with, another
person. For purposes of this paragraph, the term “own” means to own an equity
interest (or equivalent thereof) of more than 10 percent.

Commission is defined as the appropriate regulatory agency in each state of
BellSouth’s nine-state region (Alabama, Florida, Georgia, Kentucky, Louisiana,
Mississippi, North Carolina, South Carolina, and Tennessee).

Competitive Local Exchange Carrier (CLEC) means a telephone company
certificated by the Commission to provide local exchange service within
BellSouth's franchised area.
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remove such causes of non-performance and both Parties shall proceed whenever
such causes are removed or cease.

Adoption of Agreements

BellSouth shall make available, pursuant to 47 USC § 252 and the FCC rules and
regulations regarding such availability, to IDS Telcom any interconnection,
service, or network element provided under any other agreement filed and
approved pursuant to 47 USC § 252. The Parties shall adopt all rates, terms and
conditions concerning such other interconnection, service or network element and
any other rates, terms and conditions that are interrelated or were negotiated in
exchange for or in conjunction with the interconnection, service or network
clement being adopted. The adopted interconnection, service, or network element
and agreement shall apply to the same states as such other agreement and for the
identical term of such other agreement. The term of the adopted agreement or
provisions shall expire on the same date as set forth in the agreement that was
adopted.

Modification of Agreement

If IDS Telcom changes its name or makes changes to its company structure or
identity due to a merger, acquisition, transfer or any other reason, it is the
responsibility of IDS Telcom to notify BellSouth of said change and request that
an amendment to this Agreement, if necessary, be executed to reflect said change.

No modification, amendment, supplement to, or waiver of the Agreement or any of
its provisions shall be effective and binding upon the Parties unless it is made in
writing and duly signed by the Parties. '

In the event that any effective legislative, regulatory, judicial or other legal action
materially affects any material terms of this Agreement, or the ability of IDS
Telcom or BellSouth to perform any material terms of this Agreement, IDS
Telcom or BellSouth may, on thirty (30) days’ written notice, require that such
terms be rencgotiated, and the Parties shall renegotiate in good faith such mutually
acceptable new terms as may be required. In the event that such new terms are not
renegotiated within ninety (90) days after such notice, the Dispute shall be referred
to the Dispute Resolution procedure set forth in this Agreement.

Non-waiver of Legal Rights

Execution of this Agreement by either Party does not confirm or imply that the
executing Party agrees with any decision(s) issued pursuant to the
Telecommunications Act of 1996 and the consequences of those decisions on
specific language in this Agreement. Neither Party waives its rights to appeal or
otherwise challenge any such decision(s) and each Party reserves all of its rights to

pursue any and all legal and/or equitable remedies, including appeals of any such
decision(s).

Indivisibility
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Good Faith Performance

Each Party shall act in good faith in its performance under this Agreement and, in
each case in which a Party’s consent or agreement is required or requested

hereunder, such Party shall not unreasonably withhold or delay such consent or
agreement.

Nonexclusive Dealings

This Agreement does not prevent either Party from providing or purchasing
services to or from any other person nor, except as provided in Section 252(i) of
the Act, does it obligate either Party to provide or purchase any services (except
insofar as the Parties are obligated to provide access to Interconnection, services
and Network Elements to IDS Telcom as a requesting carrier under the Act).

Rate True-Up

This section applies to Network Interconnection and/or Unbundled Network
Elements and Other Services rates that are expressly subject to true-up under this
Agreement.

The designated true-up rates shall be trued-up, either up or down, based on final
prices determined either by further agreement between the Parties, or by a final
order (including any appeals) of the Commission. The Parties shall implement the
true-up by comparing the actual volumes and demand for each item, together with
the designated true-up rates for each item, with the final prices determined for each
item. Each Party shall keep its own records upon which the true-up can be based,
and any final payment from one Party to the other shall be in an amount agreed
upon by the Parties based on such records. In the event of any disagreement as
between the records or the Parties regarding the amount of such true-up, the
Parties shall submit the matter to the Dispute Resolution process in accordance
with the provisions of Section 10 of the General Terms and Conditions of this
Agreement.

An effective order of the Commission that forms the basis of a true-up shall be
based upon cost studies submitted by either or both Parties to the Commission and
shall be binding upon BellSouth and IDS Telcom specifically or upon all carriers
generally, such as a generic cost proceeding.

Survival
The Parties’ obligations under this Agreement which by their nature are intended

to continue beyond the termination or expiration of this Agreement shall survive
the termination or expiration of this Agreement,

Entire Agreement
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RESALE
Discount Rates

The discount rates applied to IDS Telcom purchases of BellSouth
Telecommunications Services for the purpose of resale shall be as set forth in
Exhibit C. Such discounts have been determined by the applicable Commission to
reflect the costs avoided by BellSouth when selling a service for wholesale
purposes.

The telecommunications services available for purchase by IDS Telcom for the
purposes of resale to IDS Telcom, L.L.C.”s End Users shall be available at
BellSouth’s tariffed rates less the discount set forth in Exhibit C to this Agreement
and subject to the exclusions and limitations set forth in Exhibit A to this
Agreement.

Definition of Terms

COMPETITIVE LOCAL EXCHANGE COMPANY (CLEC) means a telephone
company certificated by the Commission to provide local exchange service within
BellSouth's franchised area.

CUSTOMER OF RECORD means the entity responsible for placing application
for service; requesting additions, rearrangements, maintenance or discontinuance
of service; payment in full of charges incurred such as non-recurring, monthly
recurring, toll, directory assistance, etc.

DEPOSIT means assurance provided by a customer in the form of cash, surety
bond or bank letter of credit to be held by BellSouth,

END USER means the ultimate user of the Telecommunications Service.

‘END USER CUSTOMER LOCATION means the physical location of the

premises where an End User makes use of the telecommunications services.

NEW SERVICES means functions, features or capabilities that are not currently
offered by BellSouth. This includes packaging of existing services or combining a
new function, feature or capability with an existing service.

RESALE means an activity wherein a certificated CLEC, such as IDS Telcom,
L.L.C., subscribes to the telecommunications services of BellSouth and then offers
those telecommunications services to the public.
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BILLING

PAYMENT AND BILLING ARRANGEMENTS

The terms and conditions set forth in this Attachment shall apply to all services
ordered and provisioned pursuant to this Agreement.

Billing. BellSouth will bill through the Carrier Access Billing System (CABS),
Tapestry and/or the Customer Records Information System (CRIS) depending on
the particular service(s) provided to IDS Telcom under this Agreement. BellSouth
will format all bills in CBOS Standard or CLUB/EDI format, depending on the
type of service provided. For those services where standards have not yet been
developed, BellSouth’s billing format will change as necessary when standards are
finalized by the applicable industry forum.

For any service(s) BellSouth receives from IDS Telcom, IDS Telcom shall bill
BellSouth in CABS format.

If either Party requests multiple billing media or additional copies of bills, the
Billing Party will provide these at a reasonable cost.

Should either Party render a bill to the other Party for services provided more than
one hundred eighty (180) days prior to the bill date, the Parties agree to make
payment according to the following schedule:

(1) If the charges are $100, 000 or less, the billed Party will pay the charges within
thirty (30) days following the bill date;

(2) If the charges are greater than $100,000 but $1,000,000 or less, the billed

Party will pay the charges in three (3) equal monthly installments beginning in
the month after the charges are billed;

| (3) If the charges are greater than $1,000,000 the payments will be made in

monthly installments over a period of not less than six (6) months, nor more
than twelve (12) months, as shall be negotiated by the Parties,

The extended payment options set forth in the Section 1.2.2 shall not be available
unless IDS files a billing dispute with BellSouth pursuant to Section 2 of this
Attachment, with respect to the applicable charges.

Upon IDS's request, the Parties agree to negotiate a mutually accepted Bill
Accuracy Certification Agreement,

Any switched access charges associated with interexchange carrier access to the
resold local exchange lines will be billed by, and due to BellSouth.

BellSouth will render bills each month for resold lines on established bill days for
each of IDS Telcom's accounts. If either Party requests multiple
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billing media or additional copies of the bills, the Billing Party will provide these at
a reasonable cost, '

BellSouth will bill IDS Telcom in advance for all resold services to be provided
during the ensuing billing period except charges associated with service usage,
which will be billed in arrears. Charges will be calculated on an individual End
User account level, including, if applicable, any charge for usage or usage
allowances. BellSouth will also bill IDS Telcom, and IDS Telcom will be
responsible for and remit to BellSouth, all charges applicable to resold services
including but not limited to 911 and E911 charges, End Users common line

charges, federal subscriber line charges, telecommunications relay charges (TRS),
and franchise fees.

BellSouth will not perform billing and collection services for IDS Telcom as a
result of the execution of this Agreement. All requests for billing services should
be referred to the appropriate entity or operational group within BellSouth.

Establishing Accounts. After receiving certification as a local exchange carrier
from the appropriate regulatory agency, IDS Telcom will provide the appropriate
BellSouth local contract manager the necessary documentation to enable BellSouth
to establish accounts for Local Interconnection, Network Elements and Other
Services, Collocation and/or resold services. Such documentation shall include the
Application for Master Account, if applicable, proof of authority to provide
telecommunications services, the appropriate Operating Company Number (OCN)
assigned by the National Exchange Carriers Association (NECA), Carrier
Identification Code (CIC), Group Access Code (GAC), Access Customer Name
and Abbreviation (ACNA), as applicable, and a tax exemption certificate, if
applicable.

Payment Responsibility. Payment of all charges will be the responsibility of IDS
Telcom. IDS Telcom shall make payment to BellSouth for all services billed.
Payments made by IDS Telcom to BellSouth as payment on account will be
credited to IDS Telcom’s accounts receivable master account. BellSouth will not
become involved in billing disputes that may arise between IDS Telcom and IDS
Telcom’s customer.

Payment Due. Payment for services provided will be due on or before the next bill
date and is payable in immediately available funds. Payment is considered to have
been made when received by BellSouth.

If the payment due date falls on a Sunday or on a Holiday that is observed on a
Monday, the payment due date shall be the first non-Holiday day following such
Sunday or Holiday. If the payment due date falls on a Saturday or on a Holiday
which is observed on Tuesday, Wednesday, Thursday, or Friday, the payment due
date shall be the last non-Holiday day preceding such Saturday or Holiday. If
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payment is not received by the payment due date, a late payment charge, as set
forth in Section 1.6, below, shall apply.

1.5 Tax Exemption. Upon BellSouth’s receipt of tax exemption certificate, the total
amount billed to IDS Telcom will not include those taxes or fees from which IDS
Telcom is exempt. IDS Telcom will be solely responsible for the computation,
tracking, reporting and payment of all taxes and like fees associated with the
services provided to the end user of IDS Telcom.,

1.6 Late Payment. If any portion of the payment is received by BellSouth after the
payment due date as set forth preceding, or if any portion of the payment is
received by BellSouth in funds that are not immediately available to BellSouth,
then a late payment charge shall be due to BellSouth. The late payment charge
shall be the portion of the payment not received by the payment due date
multiplied by a late factor and will be applied on a per bill basis. The late factor
shall be as set forth in Section A2 of the General Subscriber Services Tariff,
Section B2 of the Private Line Service Tariff or Section E2 of the Intrastate
Access Tariff, as appropriate. In addition to any applicable late payment charges,
IDS Telcom may be charged a fee for all returned checks as set forth in Section A2
of the General Subscriber Services Tariff or pursuant to the applicable state law.

1.7 Discontinuing Service to IDS Telcom. The procedures for discontinuing service to
IDS Telcom are as follows:

1.7.1 BellSouth reserves the right to suspend or terminate service in the event of
prohibited, unlawful or improper use of BellSouth facilities or service, abuse of
BellSouth facilities, or any other violation or noncompliance by IDS Telcom of the
rules and regulations of BellSouth’s tariffs.

1.7.2 BellSouth reserves the right to suspend or terminate service for nonpayment. If
payment of amounts not subject to a billing dispute, as described in Section 2, is
not received by the bill date in the month after the original bill date, BellSouth will
provide written notice to IDS Telcom that additional applications for service may
be refused, that any pending orders for service may not be completed, and/or that
access to ordering systems may be suspended if payment is not received by the
fifteenth day following the date of the notice. In addition, BellSouth may, at the
same time, provide written notice to the person designated by IDS Telcom to
receive notices of noncompliance that BellSouth may discontinue the provision of

existing services to IDS Telcom if payment is not received by the thirtieth day
following the date of the initial notice.

1.7.3 In the case of such discontinuance, all billed charges, as well as applicable
termination charges, shall become due.

1.7.4 If BellSouth does not discontinue the provision of the services involved on the date
specified in the thirty days notice and IDS Telcom’s noncompliance continues,
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nothing contained herein shall preclude BellSouth's right to discontinue the
provision of the services to IDS Telcom without further notice.

1.7.5 Upon discontinuance of service on IDS Telcom's account, service to IDS Telcom's

end users will be denied. BellSouth will reestablish service for IDS Telcom upon
P payment of all past due charges and the appropriate connection fee subject to

BellSouth's normal application procedures. IDS Telcom is solely responsible for
notifying the end user of the proposed service disconnection. If within fifteen (15)
days after IDS Telcom has been denied and no arrangements to reestablish service
have been made consistent with this subsection, IDS Telcom's service will be
disconnected.

1.8 Deposit Policy. When purchasing services from BellSouth, IDS will be required to
complete the BellSouth Credit Profile and provide information regarding credit
worthiness. Based on the results of the credit analysis, BellSouth reserves the
right to secure the account with a suitable form of security deposit. Such security
deposit shall take the form of cash, an Irrevocable Letter of Credit (BellSouth
form), Surety Bond (BellSouth form) or, in its sole discretion, some other form of
sccurity. Any such security deposit shall in no way release IDS from its obligation
to make complete and timely payments of its bill. If] in the sole opinion of
BellSouth, IDS experiences an adverse change in its creditworthiness in
comparison to the level initially used to determine the level of the current security
deposit and/or gross monthly billing has increased beyond the level initially used to
determine the level of security, BellSouth reserves the right to request additional
security and/or file a Uniform Commercial Code (UCC1) security interest in IDS's
“accounts receivables and proceeds.” Interest on a security deposit, if provided in
cash, shall accrue and be paid in accordance with the terms in the appropriate
BellSouth tariff. Security deposits collected under this Section shall not exceed
two months' estimated billing.

When BellSouth requests a deposit, BellSouth is willing to provide IDS a written
explanation as to why a deposit has been requested. BellSouth shall apply all
credit standards to IDS on a non-discriminatory basis. The Parties will work
together to determine the amount of a reasonable deposit. 1f the Parties are unable
to agree, either party may petition the Commission for resolution of the dispute.

In the event that the dispute is not resolved within sixty days after petitioning the
Commission, and IDS fails to remit to BellSouth any deposit requested pursuant to
this Section, service to IDS may be terminated in accordance with the terms of
Section 1.7 of this Attachment, and any security deposits will be applied to IDS's
account(s).

1.9 Notices. Notwithstanding anything to the contrary in this Agreement, all bills and
notices regarding billing matters, including notices relating to security deposits,
disconnection of services for nonpayment of charges, and rejection of additional
orders from IDS Telcom, shall be forwarded to the individual and/or address
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provided by IDS Telcom in establishment of its billing account(s) with BellSouth,
or to the individua! and/or address subsequently provided by IDS Telcom as the
contact for billing information. All monthly bills and notices described in this
Section shall be forwarded to the same individual and/or address; provided,
however, upon written notice from IDS Telcom to BellSouth's billing organization,
a final notice of disconnection of services purchased by IDS Telcom under this
Agreement shall be sent via certified mail to the individual(s) listed in the Notices
provision of the General Terms and Conditions of this Agreement at least 30 days
before BellSouth takes any action to terminate such services.

Rates. Rates for Optional Daily Usage File (ODUF), Access Daily Usage File
(ADUF), and Centralized Message Distribution Service (CMDS) are set out in
Exhibit A to this Attachment, If no rate is identified in this Attachment, the rate
for the specific service or function will be as set forth in applicable BellSouth tariff
or as negotiated by the Parties upon request by either Party.

BILLING DISPUTES

Each Party agrees to notify the other Party in writing upon the discovery of a
billing dispute. IDS Telcom shall report all billing disputes to BellSouth using the
Billing Adjustment Request Form (RF 1461) provided by BellSouth. In the event
of a billing dispute, the Parties will endeavor to resolve the dispute within sixty
(60) calendar days of the notification date. If the Partics are unable within the 60
day period to reach resolution, then the aggrieved Party may pursue dispute
resolution in accordance with the General Terms and Conditions of this
Agreement.

For purposes of this Section 2, a billing dispute means a reported dispute of a
specific amount of money actually billed by either Party. The dispute must be
clearly explained by the disputing Party and supported by written documentation,
which clearly shows the basis for disputing charges. By way of example and not
by limitation, a billing dispute will not include the refusal to pay all or part of a bill
or bills when no written documentation is provided to support the dispute, nor
shall a billing dispute include the refusal to pay other amounts owed by the billed
Party until the dispute is resolved. Claims by the billed Party for damages of any
kind will not be considered a billing dispute for purposes of this Section. Ifthe
billing dispute is resolved in favor of the billing Party, the disputing Party will
make immediate payment of any of the disputed amount owed to the billing Party
or the billing Party shall have the right to pursue normal treatment procedures.
Any credits due to the disputing Party, pursuant to the billing dispute, will be

applied to the disputing Party's account by the billing Party immediately upon
resolution of the dispute.

If a Party disputes a charge and does not pay such charge by the payment due date,
or if a payment or any portion of a payment is received by either Party after the
payment due date, or if a payment or any portion of a payment is received in funds
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BELLSOUTH

December 9, 2003

Attn:#Angel Leiro

VP Regulatory Affairs

IDS Telecom, LLC

1525 N.W. 167" St, 2" FL
Miami, FL 33169

RECEIVED
DEC 1 § 2003

RE: DEPOSIT INVOICE

Dear Mr, Leiro:

In accordance with BellSouth corporate policies, the Business Credit Management organization
has conducted a credit assessment of your company. Unfortunately, the credit and financial
information available to us at this time is not sufficient to extend credit on an unsecured basis.

Therefore, BellSouth is exercising its right per the Interconnection Agreement to request
additional security in the amount of $4,600,000. This deposit is based on an estimate of your
average monthly charges for a two-month period.

BellSouth has applied all credit standards to IDS on a non-discriminatory basis and it is our
opinion that circumstances so warrant and gross monthly billing has increased beyond the level
initially used to determine the level of security.

In order to prevent the potential for suspension or termination of service, please remit the above
mentioned security deposit by January 9, 2004. This amount can be submitted either in cash
(guaranteed funds), in the form of an Irrevocable Letter of Credit (BellSouth form) or as a Surety
Bond (BellSouth form), to:

Cash deposits should be sent to: An Irrevocable Letter of Credit or Surety Bond
should be sent to:

Attn: ICS Deposits Attn: Eric Reinhold

Michelle Alexander BeliSouth Telecommunications, Inc,

BellSouth PRO Center Business Credit Management

208 N. Caldwell St 1025 Lenox Park Blvd

RM: 146 RM: 9B24

Charlotte, NC 28201 Atlanta, GA 30319

EXHIBIT 2

Private/Proprietary: No disclosure outside
BeliSouth except by written agreement



@ BELLSOUTH

Your account(s) will be reviewed periodically to determine if any adjustments to the security
deposit are warranted. If you have any questions regarding the contents of this letter, please

contact me as soon as possible.
Respectfully,

P

Eric Reinhold
Credit Manager
404.986.1453

Enclosures 2

cc: Robert Hacker

BellSouth Interconnection Services
Your Interconnection Advantage

e

Private/Proprietary: No disclasure 6utslde
BellSouth except by written agreement



IDS TELCOM Headguarters' 1525 N.W. 167th Straaet, Suite 200, Miami, Florida 33167 U.S.A.

)

B T+ 3059134000 F+ 3059134024 TOLL FREE+ BOO 335 4437

December 22, 2003

Via Federal Express

Mr. Eric Reinhold

BellSouth Telecommunications, Inc.
Business Credit Management

1025 Lenox Park Blvd.

RM: 9B24

Atlanta, GA 30319

Re: Deposit Request

Mr. Reinhold:

[ am in receipt of your letter dated December 9, 2003 regarding BellSouth’s request for a
deposit from IDS in the amount of $4,600,000 that you indicate was based on an estimate
of IDS’ average monthly charges for a two-month period.

IDS requests the following information from BellSouth pursuant to said deposit request:

)
2)
3)
4
5)
6)
7)

8)

Provide IDS a copy of the current BellSouth Credit Profile referenced in
Attachment 7 at Section 1.8 of IDS’ current Interconnection Agreement.
Provide IDS with any and all information BellSouth relied on to determine IDS’
credit worthiness.

Provide IDS with whatever information BellSouth relied on to arrive at the
amount of the deposit requested.

What did BellSouth do in order to assess IDS’ credit? Please explain, in detail,
why the deposit is needed.

What credit standards did BellSouth’s use in determining that a deposit is
required?

If a deposit is truly needed, can IDS provide one of the altemnatives specified in
Attachment 7 at Section 1.8 as an alternative?

What adverse change in IDS’ credit worthiness, if any, has IDS experienced that
would require a deposit at this time?

What level of gross monthly billing did BellSouth use to determine the current
level of security?

EXHIBIT 3
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Kindly provide the above information in order for IDS to properly assess BellSouth
request for a deposit. .

If you have any questions, please do not hesitate to contact me directly.

Thank you for your assistance in this regard.

Sincerely

Axy el Deiro
V-P Regulatory Affairs

Cc: File




----- Original Message-----

From: Angel Leiro [mailto:aleiro@IDSTELCOM.com]

Sent: Wednesday, December 31, 2003 3:28 PM

To: Romano, Martha :

Subject: FW: Request for Amendment of ICA dated 2/5/03 btwn IDS and BellSouth

&
Resend. Not sure if the first one got through.
Happy New Year!
Regards.

Angel

From: Angel Leiro

Sent: Wednesday, December 31, 2003 3:20 PM

To: 'martha.romano@bellsouth.com’

Subject: Request for Amendment of ICA dated 2/5/03 btwn IDS and BellSouth

Martha:

IDS would like to adopt: (1) the dispute resolution provisions; and (2) deposit requirement
provisions; between BellSouth and Supra Telecommunications & Information Systems, Inc.
(arising out of an Interconnection Agreements dated July 15, 2002). As | understand it, the current
dispute resolution provisions between Supra and BellSouth can be found in an Amendment
between Supra and BellSouth dated August 20, 2002, and which was filed with the Florida Public
Service Commission on August 21, 2002 in FPSC Docket No. 001305-TP.

Please let me when you can have a proposed amendment available. Alternatively, IDS would be
happy to prepare the adoption agreement.

If you have any guestions or comments, please feel free to contact me.
Regards,

Angel M. Leiro

V-P Regulatory Affairs
IDS Telcom, LLC.

Tel: (305) 612-4311
Fax: (305) 612-3027
aleiro@idstelcom.com

KRR kK

"The information transmitted is intended only for the person or entity to which it is addressed and
may contain confidential, proprietary, and/or privileged material. Any review, retransmission,

EXHIBIT 4



dissemination or other use of, or taking of any action in reliance upon, this information by persons
or entities other than the intended recipient is prohibited. If you received this in error, please
contact the sender and delete the material from all computers.”
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108 TELCOM Headquarters 1525 N.W. 167th Street, Suite 200, Miami, Florida 33149 U.S.A,
T+ 3059134000 F+ 305 9134024 TOLL FREE+ 800 335 4437

January 12, 2004

Via Facsimile and Federal Express
Mr. Eric Reinhold

BellSouth Telecommunications, Inc.
Business Credit Management

1025 Lenox Park Blvd.

RM: 9B24

Atlanta, GA 30319

Re: Deposit Reguest

Mr. Reinhold:

I am in receipt of your letter of January 5, 2004 regarding BellSouth’s request for a
security deposit. Absent a relevant adoption amendment already requested by IDS, the

parties’ Interconnection Agreement states in part at paragraph 1.8 of Attachment 7, as
follows:

“When purchasing services from BellSouth, IDS will be required to
complete the BellSouth Credit Profile and provide information regarding
credit worthiness, Based on the results of the credit analysis, BellSouth

reserves the right to secure the account with a suitable form of security
deposit.”

In your letter of January Sth, you state: “BellSouth’s decision is based on relevant factors
that affect creditworthiness.” You also provided the BellSouth Credit Profile, which IDS
originally provided in 1998. At that time, no deposit amount was requested of IDS; nor
has any deposit been requested until your letter of December 9, 2003. Since 1998, when
BellSouth first received IDS’ Credit Profile to the present, IDS’ Dun & Bradstreet ratings

have only improved. IDS’ current D&B 12-month PAYDEX rating is 78, which (
according to D&B means that over the past 12 months, IDS has on a weighted average,
paid its suppliers only 3 days beyond terms. Moreover, D&B rates IDS’ Composite (

Credit Appraisal as “good”, the best rating available to a company such as IDS. A copy
of IDS current D&B Business Information Report is provided herein for your review.
From the attached you can see that IDS’ D&B Rating, is the currently the best it has ever
been since 1996. Because IDS’ objective D&B Rating has only improved with time,
your letters requesting a deposit are troubling.

Alabama  Fiorida ® Georgia ® Kentucky * North Carolina * South Carolina * Tennessee E)G{IBIT 6




Mr. Eric Reinhold

BellSouth Telecommunications, Inc,
Business Credit Management
January 12, 2004

Page 2 of 4

Your letter of January 5% also references unaudited IDS financial statements that purport
£to reflect IDS’ financial condition as of December 31, 2002, 1 am not familiar with those
statements and will note that Robert Hacker, IDS’ CFO for the last few years, is no
longer with the company. Therefore, could you please provide me a copy of the financial
statements you are referencing, and advise me when you received those financial
statements, so that | may determine whether or not they were interim and still valid,

1 will also note that since seeing your December ot letter, I have reviewed e-mail
correspondence between IDS and BellSouth regarding legitimate billing disputes, and
have seen statements by BellSouth personnel advising that if disputed amounts were not
paid, BellSouth would demand a deposit from IDS, Moreover, your January 5% Jetter
states that: “IDS’ payment manner with BellSouth falls under the category of ‘Prompt to
Slow 90+ days® when reviewing the accounts in the aggregate” and that: “Net of disputes,

the payment manner is ‘Prompt to Slow 60 days.’” Our records apparently reflect a

better payment history than BellSouth's. In fact, it has been IDS’ experience that
BellSouth will begin terminating services if payment of undisputed amounts is not
received within 45 days of the invoice date. Please provide me a copy of the payment

history you reference and please also identify whether a dispute was associated with any
particular payment.

In light of reports by CLECs of erroneous billing by BellSouth, IDS has begun
scrutinizing BellSouth’s bills and has uncovered many mistakes, some of which
BellSouth has agreed with and granted credits. Are we to believe that l‘f IDS raises
legitimate billing disputes, that BellSouth will use such disputes as a basis for demanding
a deposit? Please clarify BellSouth’s policy on this matter. .
Furthermore, despite repeated requests, BellSouth constantly sends IDS its bills 7 to 10
days late every month. Apparently BellSouth is unable to render a timely bill to IDS.
Your statement that without disputes, IDS’ payment is “Prompt to Slow 60 days” ignores
the fact that BellSouth’s bills are always late. In fact, in the past BellSouth has advised
IDS that it could have more time to pay the bills because BellSouth could not render a
timely bill. Therefore, in reality, given that bills are generally due within 30 days, it
appears that according to BellSouth, IDS actually pays most of i 1ts undisputed bills within
30 days after IDS actually receives the bill,

Given the monthly grace period and the fact that recurring charges are billed a month in
advance, apart from usage, BellSouth is actually owed little or nothing when IDS
typically tenders payment. Therefore, it is difficult to understand why you are
demanding the maximum deposit of two months. Does BellSouth actually intend to use
any deposits to pay down disputed amounts? If so, this would violate the parties’
interconnection agreement. Please clarify this point for me and advise me whether or not
BellSouth has written policies on when BellSouth will ever touch any deposit amounts.

-



Mr, Eric Reinhold

BellSouth Telecommunications, Inc.
Business Credit Management
January 12, 2004

Page 3 of 4

From DS’ perspective, absent extraordinary circumstances, a Commission order should
&first be obtained before ever touching a deposit.

Additionally, absent a relevant adoption amendment already requested by IDS, the
parties’ Interconnection Agreement also states at paragraph 1.8 of Attachment 7, as
follows:

“When BellSouth requests a deposit, BellSouth is willing to provide IDS a
written explanation as to why a deposit has been requested. BellSouth
shall apply all credit standards to IDS on a non-discriminatory basis. The
parties will work -together to determine the amount of a reasonable
deposit.”

This language has two important points. The first important point is that the credit
standards applied to IDS must be non-discriminatory. In this regard, IDS would like you
to provide me with BellSouth’s standard credit policies reflecting when BellSouth will
seek a deposit from a CLEC. Moreover, IDS would aiso like to know (1) what other
CLECs BellSouth has obtained credit information about, (2) what type of information
was obtained from the CLEC; (3) what other CLECs has BellSouth requested a deposit
from; (4) how much of a deposit was provided by any such CLEC; and (5) what form of
security comprised the deposit given,

The second important point is that if a deposit is requested, the agreement requires the
parties to work together in good faith to determine a reasonable deposit amount. Your
letter of December 9% simply demands the maximum possible deposit, i.e. two months
estimated billing (see paragraph 1.8 — “Security deposits collected under this Section
shall not exceed two months’ estimated billing.”). However, assuming that your January
5™ letter is correct and that IDS does pay “Prompt to Slow 60 days” for undlsputed
portions of its bill, given that most BellSouth billing is done 30 days in advance, why is
two months billing an appropriate deposit amount? If a deposit is truly necessary, why
isn't BellSouth willing to negotiate a reasonable amount as required by the parties’
Interconnection Agreement,

Finally, your letter of December 9" states that: “In order to prevent the potential for
suspension or termination of services, please remit the above mentioned security deposit
by January 9, 2004.” However, the parties’ interconnection agreement does not allow
BellSouth to suspend any services to IDS if the parties are unable to agree upon a
reasonable deposit amount, Rather under section 1.8 of Attachment 7, the parties’ only
remedy for failing to agree, is to take the matter to the Commission. Moreover, this
assumes that BellSouth can legally refuse the recent requested adoption that IDS has
requested regarding the deposit policy applied to another CLEC.



M. Eric Reinhold

BeliSouth Telecommunications, Inc.
Business Credit Management
January 12, 2004

Page 4 of 4

In summary, there are many issues to work through before the parties can agree upon an
appropriate deposit, if any, which would be appropriate under these circumstances. DS
would like to work with you in good faith regarding this dispute and hope that BellSouth
is likewise acting in good faith. Therefore, could you please respond to my inquiries
above so that we may be able to discuss this matter further.

If you have any questions, please do not hesitate to contact me directly.

Thank you for your assistance in this regard.

Sincerely,

ks
rd

Ange] Leiro o
V-P Regulatory Affairs

Enclosure
Cc: File
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D&B Business Information Report
Copyright 2003 Dun & Bradstreet - Provided under contract for the exclusive use of subscriber 263150526L

ATTN: Claudla Report Printed: AUG 28 2003
In Date

BUSINESS SUMMARY

IDS TELCOM LLC
1525 N W 167th Street Ste 200
Miami, FL 33169

Rating Change

This Is a headquarters location. D-U-N-S Number: 80-168-7641
Branch(es) or dlvislon(s) exIst.
Web site: www.idstelcom.com D&B Rating: 1R2
Formerly

: 13-4000 1R3
TelkphRE SR = Number of employees: 1R Is 10 or more
Fax: 305 628-9496 employees,

Composite credit 2 is good.

Manager: MICHAEL NOSHAY, MANAGER/MEMBER appraisal:

D&B PAYDEX®:
Year started: 1989 ®

12-Month D&B PAYDEX: 78
4 280 (240 here
Emplays ¢ ) When welghted by dollar amount, payments to
Sales: $55,000,000 suppliers average 3 days beyond terms.
Hist L CLEAR
Fi N or); SECURED Based on trade collected over last 12 months.
nancing:
SIC: 4813
Line of Provides local and long distance
business: telephone services/Internet services

SUMMARY ANALYSIS

D&B Rating: 1R2
Number of employees: 1R Indicates 10 or more employees.

Composite credit appraisal: 2 |s good.

The Rating was changed on June 26, 2003 because of changes to D&B's file on this business. The 1R and 2R ratings
categories reflect company size based on the total number of employees for the business. They are assigned to
business files that do not contain a current financial statement. In 1R and 2R Ratings, the 2, 3, or 4 creditworthiness
indicator is based on analysis by D&B of public fllings, trade payments, business age and other important factors. 2 Is

the highest Composite Credit Appraisal a company not supplying D&B with current financial Information can recelve.
For more information, see the D&B Rating Key.

Below Is an overview of the company's rating history since 04/23/96

D&B Rating Date Applied

1R2 06/26/03
1R3 12/31/02
1R4 12/04/02

- 05/22/00
CB4 12/17/99

file://C:\Documents%20and%20Settings\ALEIRO\Local%20Settings\Temporary%20Inter..  1/12/2004




D&B Business Information Report: IDS TELCOM LLC Page 2 of 9

CB3 11/10/98

-- 09/24/97
1R3 03/25/97
1R4 05/16/96
1IR3 04/23/96

The Summary Analysis section reflects information In D&B's file as of August 25, 2003.
CUSTOMER SERVICE

If you have questions about this report, please cali our Customer Resource Center at 1,800.234.3867 from anywhere
within the U.S. If you are outside the U.S. contact your local D&B office.

**xx Additlonal Decision Support Avallable ***

Additional D&B products, monitering services and specialized Investigations are available to heip you evaluate this
company or Its Industry. Call Dun & Bradstreet's Customer Resource Center at 1.800.234.3867 from anywhere within
the U.S. or visit our webslte at www.dnb.com.

HISTORY

The following information was reported 06/26/2003"

Officer(s): MICHAEL NOSHAY, MANAGER/MEMBER
JOSEPH MILLSTONE, MANAGER/MEMBER
ANTHONY PETRONE, MANAGER/MEMBER

DIRECTOR(S): THE OFFICER(S)

Originally incorporated as IDS Long Distance, Inc. On Jul 14 2000 registered with the Florida Secretary of State as a
limited Hability company, dba IDS Telcom LLC.

Ownership information provided verbally by Michael Noshay, Member, on Dec 04 2002.

Business started 1989 by Burrls Millstone, Michael Noshay and Joe Millistone.

MICHAEL NOSHAY born 1949, 1989-present active here, 1970-present real estate investor, under own name, Miaml,
FL.

JOSEPH MILLSTONE. 1989-present active here.

ANTHONY PETRONE. Antecedents not available.

Aftiliates:

The following are related through common principals, management and/or ownership. Noshay, Michael, Mlamt, FL,
started 1970. Operates as real estate Investor. Intercompany relations: None reported by management.

CORPORATE FAMILY

Click below to buy a Business Informatlon Report on that family member.
For an expanded, more current corporate famlly view, use D&B's Global Family Linkage product.

Branches (US):

IDS Telcom Lic Fort Lauderdale, FL DUNS # 04-715-2413
IDS Telcom Llc Maitland, FL DUNS # 15-688-5324
IDS Telcom Lic Tampa, FL

DUNS # 15-921-9273
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D&B Business Information Report: IDS TELCOM LLC

OPERATIONS

06/26/2003

Description:  Provides local/long distance telephone services, and Internet services.
Terms are Terms are net 30 days. Has 30,000 account(s). Sells to commerclal concerns.
Nonseasonal.

Employees: 280 which includes partners. 240 employed here.

Facllities: Leases 30,000 sq. ft. In four story concrete block bullding.

Location: Central business section on maln street.

Branches: Branch locations In West Palm Beach and Fort Lauderdale, FL.

SIC & NAICS

SIC: NAICS:

Based on Information In our file, D&B has assigned this 517310 Telecommunlcations Resellers
company an extended 8-digit SIC, D&B's use of 8-digit 517310 Telecommunications Resellers

SICs enables us to be more speclfic to a company's
operations than If we use the standard 4-digit code.

The 4-digit SIC numbers link to the description on the
Occupational Safety & Health Administration (OSHA)
Web slte. Links open in a new browser window.

48130102 Local telephone communications
48130103 Long distance telephone communications
D&B PAYDEX

Page 3 of 9

The D&B PAYDEX Is a unique, dollar welghted Indicator of payment performance based on up to 50 payment

experiences as reported to D&B by trade references.

3-Month D&B PAYDEX: 64 12-Month D&B PAYDEX: 78
When weighted by dollar amount, payments to
suppliers average 19 days beyond terms.

suppllers average 3 days beyond terms.

When welghted by dollar amount, payments to

Based on trade collected over last 3 months,

within terms.

PAYMENT SUMMARY

The Payment Summary sectlon reflects payment information in D&B's flle as of the date of this report.

Based on trade coliected over last 12 months.

When dollar amounts are not considered, then
approximately 58% of the company's payments are

Below is an overview of the company's dollar-weighted payments, segmented by Its suppliers' primary Industries:

[Total Total Dollar | cargest I-Ilgh[ Within Days Slow

Rev'd Amts Credit Terms <31 31-60 61-950 90>
| | (#) (%) (%) (%) (%)

Top industries:

Telephone communictns | 16| 4,575,400| 4,000,000 97| 1| 2! ‘ ‘
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D&B Business Information Report: IDS TELCOM LLC Page 4 of 9

Nonclassified 7 255,450 250,000 50 1 49

Misc equipment rental 4 90,000 65,000 72 28 -

Who! computers/softwr 3 76,000 45,000 30 40 - - 30
Data processing svcs 2 8,500 7,500 88 - 6 - 6
Radlotelephone commun 2 1,750 1,000 43 - 57 - -
Business consulting 1 250,000 250,000 100 - - - .
Ret-direct selling 1 15,000 15,000 100 - - -
Newspaper-print/publ b 2,500 2,500 = - - 100 l
Misc computer service 1 2,500 2,500 100 - - - -1
OTHER INDUSTRIES 9 3,350 750 51 4 34 11

Other payment categories:

Cash experlences 0 0 0

Payment record unknown 2 7,550 50

Unfavorable comments 0 0 0

Placed for collections:

with D&B 0 0

Other 1 N/A

Total in D&B's file 50 5,288,000 4,000,000

The highest Now Owes on flle Is $3,000,000
The highest Past Due on file Is $15,000

The aggregate dollar amount of the 50 payment experiences In D&B's file equals 115.4% of this company's aveFage
monthly sales. In Dun & Bradstreet's opinion, payment experiences exceeding 10% of a company's average monthly
sales can be considered representative of payment performance,

PAYMENT DETAILS

Detailed payment history

Date Reported | Paylng Record | High Credit| Now Owes | Past Due| Sefiing Terms | Last Sale
(mm/yy) | ‘ (%) (%) (%) WIthln)J
T ; {months
08/03 | Ppt I 200,000 95,000 5,000 1 mo
| Ppt-Slow 30 90,000 40,000 0 1 mo
| Ppt-Slow 60 500 0 0| tease Agreemnc | 2-3 mos
(004) 50 0 ¢] 2-3 mos
07/03 { Ppt ! Lease Agreemnt
Ppt Lease Agreemnt
Ppt 65,000 1,000 0 1 mo
Ppt 15,000] 16,000 0 N30 1 mo
Ppt 2,500 50 0 1 mo
Ppt | 500 500 0 1 mo
Ppt 250 ; 0 0 1 mo
Ppt 100 | 2-3 mos
Ppt 100 | 100 0 1 mo
Ppt ! 5¢ 2-3 mos
Ppt | 50 50 (4] 1 mo
. Ppt l 50 2-3 mos
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Dé&B Business Information Report: IDS TELCOM LLC

01/03
12/02

11/02
10/02

07/02
06/02

Payments Detail Key:

| Ppt o']

‘ Ppt 0

i Ppt-Siow 60 200,000

| Slow 30 25,000
Slow 60 500 ]
Slow 60-90 750

! Slow 120 7,500
Slow 120+ 2,500 |
(025) 15,000
Placed for collection,
Ppt 500
Ppt-Slow 120 250

| Ppt-Slow 90 250,000

| Slow 25 30,000
Ppt-Slow 30 S0
Ppt-Slow 30 50
Ppt-Slow 90 0
Slow 60 500
Slow 90 750
Siow 30-90 750
Ppt 250
Slow 30-60 500 |
(038)
Account In dispute,
Antic 250,000
| Ppt - 4,000,000

! ppt 75,000

| ppt 7,500

| Ppt 2,500
Slow 30 2,500
Ppt-Siow 120 45,000
Slow 60-120 1,000
Ppt 750
Slow 60 1,000
Ppt 250
Slow 30-120 1,000

0
0

15,000
1,000
0

750

0

0

500

500
250
50,000
15,000

O O OO0 O o0 o o

100,000
3,000,000

0
25,000
1,000
0

0

250

red = 30 or more days beyond terms
Accounts are sometimes placed for collection even though the existence or amount of the debt is disputed.

15,000

© OO oo oo o

7,500

1,000
1,000

o O o

Regular terms

N30

N30

Lease Agreemnt

N30
N30

N30

N30

1 mo

1 mo

1 mo

1 mo
6-12 mos

6-12 mos
6-12 mos
1 mo

1 mo

1 mo

1 mo

1 mo
6-12 mos
6-12 mos
6-12 mos
6-12 mos
6-12 mos
6-12 mos
4-5 mos
4-5 mos

6-12 mos
1 mo

1 mo

1 mo
6-12 mos

1 mo
6-12 mos
6-12 mos
6-12 mos

1 mo
6-12 mos

Page 5 of 9

Payment experiences refiect how bills are met in relation to the terms granted, In some Instances payment beyond

terms can be the result of disputes over merchandise, skipped Invoices etc.

Each experlence shown Is from a separate supplier. Updated trade experiences replace those previously reported.

FINANCE

06/03/2003

On June 3, 2003, Michael Noshay, Member, confirmed company name, address, principals, annual sales and
operatlonal Information using Dun & Bradstreet's Internet-based update method (eUpdate) at www.dnb.com
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D&B Business Information Report: IDS TELCOM LLC

BANKING

Kislak National Bank

PUBLIC FILINGS

Page 6 of 9

The following Public Flling data Is for information purposes only and Is not the official record. Certlfied copies can only
be obtained from the officlal source.

UCC FILINGS

Collateral:

Type:

Sec. party:
Debtor:

Filing number:
Filed with:

Date filed:
Latest Info Received:

Collateral:

Type:

Sec. party:
Debtor:

Filing number:
Filed with:

Date filed:
Latest Info Received:

All Negotlable Instruments and proceeds - Leased Computer equipment and
proceeds - Leased Fixtures and proceeds - Leased Equipment and proceeds
Original

CROWN BANK LEASING, DEERFIELD BCH, FL

IDS LONG DISTANCE INC

200000223060

SECRETARY OF STATE/UCC DIVISION, TALLAHASSEE, FL

09/28/2000
10/19/2000

All Accounts recelvable Including proceeds and products - All Inventory including
proceeds and products - All Account(s) Including proceeds and products - All
Contract rights Iincluding proceeds and products - and OTHERS !
Origtnal

MCG FINANCE CORPORATION, ARLINGTON, VA

IDS LONG DISTANCE INC

990000221056

SECRETARY OF STATE/UCC DIVISION, TALLAHASSEE, FL

09/28/1999
11/19/1999

Collateral:

Type:
Sec, party:

Debtor:
Filing number:
Filed with:

Date filed:
Latest Info Received:

Collateral:
Type:

Sec. party:
Debtor:

Flling number:
Flled with:

Date filed:
Latest Info Recelved:

Collateral:

Type:

file://C :\Documems%ZOand%ZOSettings\ALEIRO\Local%20Settings\Temporaxy‘VoZOInter.

All Accounts recelvable Including proceeds and products - All Inventory Including
proceeds and products - All Account(s) Including proceeds and products - All Farm
products/crops including proceeds and products - and OTHERS

Origtnal

COAST BUSINESS CREDIT, LOS ANGELES, CA SOUTHERN PACIFIC BANK, LOS
ANGELES, CA

IDS LONG DISTANCE INC

990000141506

SECRETARY OF STATE/UCC DIVISION, TALLAHASSEE, FL

06/22/1999
07/08/1999

All Accounts recelvable

Original

THE SKYLAKE STATE BANK, MIAMI LAKES, FL

IDS LONG DISTANCE, INC.

990000011481

SECRETARY OF STATE/UCC DIVISION, TALLAHASSEE, FL

01/19/1999
04/28/1999

Chattel paper and proceeds - Leased Communications equilpment and proceeds -
Leased Computer equipment and proceeds - Leased Equipment and proceeds
Original

1/12/2004



D&B Business Information Report: IDS TELCOM LLC

Sec, party:
Debtor:

Filing number:
Filed with:

Date filed:
Latest Info Received:

Page 7 of 9

TELECOMMUNICATIONS FINANCE GROUP, LAKE MARY, FL
IDS LONG DISTANCE, INC.

990000009896

SECRETARY OF STATE/UCC DIVISION, TALLAHASSEE, FL

01/14/1999
04/20/1999

Collateral:
Type:

Sec. party:
Debtor:

Filing number:
Filed with:

Date filed:
Latest Info Received:

Original UCC filed date:

Original filing no.:

Inventory - Equipment

Amendment

TELECOMMUNICATIONS FINANCE GROUP, LAKE MARY, FL
IDS LONG DISTANCE INC

990000150838

SECRETARY OF STATE/UCC DIVISION, TALLAHASSEE, FL

07/06/1999
08/04/1999
01/14/1999
950000009896

Collateral: Leased Equipment
Type: Amendment
Sec. party: IDS TELCOM, MIAMI, FL
Debtor: IDS LONG DISTANCE INC
Filing number; 990000263904
Filed with: SECRETARY OF STATE/UCC DIVISION, TALLAHASSEE, FL
Date filed: 11/22/1999
Latest Info Received: 01/27/2000
Original UCC filed date: 01/14/1999
Original filing no.: 990000009896
Type: Amendment
Sec. party: 1IDS TELCOM, MIAMI, FL
Debtor: IDS LONG DISTANCE INC
Filing number: 990000278300
Filed with: SECRETARY OF STATE/UCC DIVISION, TALLAHASSEE, FL
Date filed: 12/10/1999
Latest Info Received: 02/15/2000
Original UCC filed date: 01/14/1999
990000009896

Original filing no.:

Collateral:
Type:

Sec. party:
Debtor:

Filing number:
Filed with:

Date filed:
Latest Info Received:

Original UCC flled date:

Original filing no.:

Type:

Sec. party:
Debtor:

Filing number:
Filed with:

Date filed:
Latest Info Received:

Original UCC filed date:

Original filing no.:
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Leased Computer equipment - Leased Equipment
Amendment

TELECOMMUNICATIONS FINANCE GROUP, LAKE MARY, FL
IDS TELECOM

200000245265

SECRETARY OF STATE/UCC DIVISION, TALLAHASSEE, FL

10/27/2000
11/15/2000
01/14/1999
990000009896
Amendment

TELECOMMUNICATIONS FINANCE GROUP, LAKE MARY, FL
IDS TELECOM LLC

200000276168

SECRETARY OF STATE/UCC DIVISION, TALLAHASSEE, FL

12/07/2000
12/27/2000
01/14/1999
990000009896

1/12/2004



D&B Business Information Report: IDS TELCOM LLC

Collateral:
Type:

Sec. party:
Debtor:

Filing number:
Filed with:

Date filed:

Latest Info Received:
Original UCC filed date:
Origlnal filing no.:

Chattel paper and proceeds - Leased Equipment and proceeds
Amendment

TELECOMMUNICATIONS FINANCE GROUP, LAKE MARY, FL
IDS TELECOM LLC

200303223543

SECRETARY OF STATE/UCC DIVISION, TALLAHASSEE, FL

02/07/2003
02/20/2003
01/14/1999
990000009896

Collateral:
Type:

Sec, party:
Debtor:

Filing number:
Filed with:

Date filed:

Latest Info Received:
Original UCC filed date:
Original filing no.:

Leased Equipment and proceeds

Amendment

TELECOMMUNICATIONS FINANCE GROUP, LAKE MARY, FL
IDS TELECOM LLC

200303223535

SECRETARY OF STATE/UCC DIVISION, TALLAHASSEE, FL

02/07/2003
02/20/2003
01/14/1999
990000009896

Type:

Sec. party:
Debtor:

Fillng number;
Filed with:

Date filed:
Latest Info Recelved:

Original UCC filed date:

Original filing no.:

Collateral:
Type:

Sec. party:
Debtor:

Filing number:
Filed with:

Date filed:
Latest Info Recelved:

Continuation

TELECOMMUNICATIONS FINANCE GROUP, LAKE MARY, FL
IDS TELECOM LLC

200304511925

SECRETARY OF STATE/UCC DIVISION, TALLAHASSEE, FL

07/21/2003
08/06/2003
01/14/1999
990000009896

All Account(s) and proceeds - Computer equipment and proceeds
Original

MARLIN LEASING CORP, MOUNT LAUREL, NJ

IDS TELCOM LLC

200201198566

SECRETARY OF STATE/UCC DIVISION, TALLAHASSEE, FL

05/21/2002
07/01/2002

Collateral:
Type:

Sec. party:
Debtor:

Filing number:
Filed with:

Date filed:
Latest Info Recelved:

Account(s) and proceeds - Leased Business machlnery/equlprﬁent and proceeds

Original

MARLIN LEASING CORP., MOUNT LAUREL, NJ

IDS TELCOM LLC

200304381428

SECRETARY OF STATE/UCC DIVISION, TALLAHASSEE, FL

07/07/2003
07/22/2003

Collateral:
Type:

Sec. party:
Debtor:

Fiiing number:
Flled with:

Date filed:
Latest Info Received:

Collaterat:

Equipment and proceeds - Communications equipment
Original

FIDELITY LEASING INC, WEST CHESTER, PA

IDS LONG DISTANCE

990000005453

SECRETARY OF STATE/UCC DIVISION, TALLAHASSEE, FL

01/08/1999
04/07/1999

Communications equipment and proceeds
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Dé&B Business Information Report: IDS TELCOM LLC Page 9 of 9

Type: Orlginal

Sec. party: FORREST FINANCIAL CORPORATION, LISLE, IL

Debtor: IDS LONG DISTANCE INC.

Filing number: 960000260056

Flled with: SECRETARY QF STATE/UCC DIVISION, TALLAHASSEE, FL
Date filed: 12/12/1996

Latest Info Received: 01/27/1997

Collateral: Business machinery/equipment

Type: Orlginal

Sec. party: FLEET BUSINESS CREDIT, LLC, TROY, MI

Debtor: IDS TELCOM LLC
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