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NORTH CAROLINA UTILITIES COMMISSION

Docket No. P-772, Sub 8
Docket No. P-913, Sub 5

' C:DL%C)’EBCL:szb

BEFCORE THE

Docket No. P-989, Sub 3 :
Docket No. P-824, Sub 6 P Y 2
Docket No. P-1202, Sub 4 &

In the Matter of
Joint Petition NewSouth
Communications Corp., et al. foxr

Arbitration with BellSouth
Telecommunications, Inc.

Deposition of ERIC FOGLE,

a witness herein, called for

examination by counsel for the Joint

Petitioners,

pursuant to Notice, the witness being duly
sworn by Nicole Ball Fleming, Court
Reporter and Notary Public in and for the
State of North ‘Carelina, taken at the
offices of Parker Poe Adams & Bernstein,
150 Fayetteville Street Mall, Suite 1400,
Raleigh, North Carolina, beginning at 92:06
a.m., on Tuesday, June 29, 2004, such
proceedings being taken stenographicall.fw%i

by Nicole Ball Fleming.

— Nt e et et

Raleigh, North Carclina
Tuesday, June 29, 2004

in the above-entitled action,
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APPEARANCES OF COUNSEL

On behalf

On behalf

of the Joint Petitioners:

Stephanie Joyce

John J. Heitmann
Kelley Drye & Warren
1200 18th Street; NW
Suite 500

Washington, DC 20036

of BellSouth:

Robert A. Culpepper

Jim Meza

BellSouth Legal Department
675 West Peachtree Street, NE
Suite 4300

Atlanta, GA 30375
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STIPULATIONS

Prior to examination of the witness,
counsel for the parties stipulated and
agreed as follows:

1. Said deposition shall be taken for
the purpose of discovery or for use as
evidence in the above-entitled action or
for both purposes, as permitted by the
applicabkle rules of civil procedure;

P Any objections of any party hereto as
to Notice of the taking of said deposition
or as to the time and place thereof or as
to the competency of the person before
whom the same shall be taken are hereby
waived;

3 Objection to guestions and motions to
strike answers need not be made during the
taking of this deposition, but may be made
for the first time during the progress of
the trial of this case, or at any pretrial
hearing held before the Judge for the
purpose of ruling thereon or at any other
hearing of said case at which said
deposition might be used, except that an
objection as to the form of a guestion
must be made at the time such question is
asked or objection is waived as to the
form of the guestion;

4 . That all formalities and reqguirements
of the Statute with respect to any
formalities not herein expressly waived
are herebv waived, especially including
the right to move for the rejection of
this deposition before trial for any
irregularities in the taking of the same,
either in whole or in part or for any
other cause;

5% That the sealed original transcript
of this deposition shall be mailed
first-class postage or hand-delivered to
the party taking the depositiocon or its
attorney for preservation and delivery to
the Court, if and when necessary.

NICOLE FLEMING & ASSOCIATES
TEL+{919) B67<1123 BAX: (919) bEN=1109
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(DEPOSITION EXHIBIT NO. 1 WAS MARKED.)
ERIC FOGLE,
having been duly sworn,
testified as follows:

MS. JOYCE: This deposition will
be conducted in accordance with the
general stipulations as set forth in the
Civil Rules of Procedure.

DIRECT EXAMINATION
BY MS. JOYCE:

0. Please state your name and business
address for the record.

A. My name is Eric Fogle. My business
address is 675 West Peachtree Street in
Atlanta, Georgia.

Q. Good morning. My name is Stephahie Joyce,
gnd I. am courisel for the following
companies: NuVox, NewSouth, KMC, and
Xspedius.' Do you undergtand that they are
petitioners in this action?

A, Yeg, I do.

(= And an Ne¥th Carolina,; they'iteé ¢alled
competitive local providers or CLPs. If 1

use that acronym, will that make sense?

Ay Yes.

NICOLE FLEMING & ASSOCIATES
TEL: {818) 567-11223 PAX:(819) 567-1109
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Q.

And if I called them competitive local
exchanges carriers or CLECs, would that
make sense to you?

Yes, it would.

Generally, I'm going to refer to these
companies as Joint Petitioners. Will that
make sense to you?

Yea e w1l .

Mr. Fogle, do you know why you're here
today?

I believe I'm here to give a deposition.
I'm handing you an exhibit that's been
marked 1. Have you seen this document
before?

Yes, I have.

Can you tell me what it is?

It's & Rotice of deposition nof Hrie Fogle.
Do you recall the first time you saw this
document?

I believe I saw it in my e-mail last week.
Now, 1 dapect your gttention to the battom
ef the first page. It states that,
pursuant to Rule 30(b} (6), the witness
should be prepared to regpond to guestions

related to all matters contained in the

NICOLE FLEMING & ASSOCIATES
TEL: (918) '567~1123 FAK: (918} 567-11068
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witness' direct testimony that has been
filed -- continuing to the next page --
in the above-captioned case. Do you
understand what that means?

Yo, I udo.

Mr. Fogle, have you been deposed before?
Yes, I have.

Have'you been deposed in connection with a
Section 251 arbitration?

I don't believe I have been deposed as a
result of a 251 arbitration.

And were you deposed as a BellScuth
employee?

Yes.

And can you degcribe generally the nature
of the actions for which you've been
deposed previously?

A number of cases that involved complaints
by CLECs at the Georgia Public Service
Commission and the Florida Public Service
Commission relating to BellSouth's policy
on providing DSL services in conjunction
with CLEC voice services.

How many times have vou been deposged

before, roughly?

NICOLE FLEMING & ASSOCIATES
TEL:(919) 567-1123 BERX-(S1.9) 5671109
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I believe four or five times.

And I believe you understand the rules,
but just in brief, you understand you've
been sworn?

Yed, I do.

You understand that the answers you give
to me today could be used at a hearing as
if you were present at that hearing?

Yes, I do.

And you understand that the court reporter
cannot record a nodding of the head, and
so audible answers are appreciated?

Yeg, I do.

And are there any medications or is there
any condition that would prevent you from
answering the guestions that I'm going to
pose to youn today®

No,; there's not.

and T would ssk just for sake of clarity
and our court reporter's ability to
transcribe that you let me finish my
guestions before you give your answer.
Okay.

T'm handing vou a document that's been

marked Exhibit 2.

NICOLE FLEMING & ASSOCIATES
TEL [9l8) E67-1123 FAX: (919) 567-1109
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(DEPOSITION EXHIBIT NO. 2 WAS MARKED.)
Can you tell me what this document is?
Yes. It's direct testimony of Eric Fogle.
And was this prepared for this case by
yourself?

Yes, 1t was.

And can you tell me what your title is at
this time at BellSouth?

Yes. I'm director in BellSouth's
interconnection operations organization.
And what are your responsibilities as
director?

My responsibilities are to work with
BellSouth on developing its broadband and
next generation technology policies as
well as products, and at the same time
gupport BellBonth Ik & Nimbes

regulatory and legal environments to
gdvogate their position and to clarify
technolcgy issues and technical issues
associated with those positions for the
various commigsiohs and —- both the FCC
and state and public service commissions.
And what kind of broadband policies have

yvou asgsisted in developing?

NICOLE FLEMING & ASSOCIATES
TEL: (919) 567-1123 FAX: (919) 567-1109
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Over the last several years, I've been
involved with the development of the DSL
services for BellSouth and have been
working on the development of the
technology and the product offerings and
determining the complexities associated
with offering those products at a very
competitive environment and helping
BellScuth develop those services and
features and capabilities to be
competitive in that marketplace.

Are these policies that are used
internally at BellSouth?

They're -- Essentially, I've helped build
the business, and the business rules. And
as a result of that, BellSouth takes
pesitinas o Ly i be conpetiiave. And
as a result, that has worked its way into,
I guesgs you would esday, policies er -- and
methods and procedures for doing business
that are used internally or -- and also
positions that we've taken extermally with
public service commissions or with the
FEC,

And with whom does BellSouth compete, as

NICOLE FLEMING & ASSOCIATES
TBL: (918) 56T<1122 FAX:(919) 567-1109
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you'lve testified?

In the area of brcadband services,
BellSouth competes against cable companies
primarily. Cable companies have developed
cable broadband service and are the
dominant players in that business base and
have more subscribers than BellSouth or
any of the DSL providers in that business.
Could you name the specific cable
companies you're referring to?

Comcast would be one. I'm trying to think
of some other names of cable companies in
the Southeast. I know Comcast is one of
the largest. I'm just drawing a blank
unfortunately right now, but some of thg
others -- but there are a number of them.
Doer BellSouth conplete with thege edble
companies in the retail market?

Y¥es.

And does_BellSouth compete with any CLPs
in the broadband retail market?

Yes.

And which CLPs are those, to your
knowledge?

There are a number of CLPs that have their

NICOLE FLEMING & ASSOCIATES
TEL: (919} 567-1123 FAX:(919) 567-1109
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own DSL services. One would be Florida
Digital Networks. Another would be Covad
Communications. I believe ITC DeltaCom
and some others have some of their own
broadband facilities that they're
providing and competing against BellSouth
in the retail space.

And does BellSouth provide services to
Florida Digital Network or Covad in
connection with broadband services?

Yes.

What are those services?

In relation to Covad, there's line sharing
services that BellSouth provides that
enables them to provide their broadband
services. There are also unbundled
network elemente ang othexr pieces of
BellSouth's network that are made
available to CLPs for the provisiocon of
their services.

Which unbundled network elements are
provided?

Loops.

Anything else?

In some communities, I'm sure they use .

NICOLE FLEMING & ASSOCIATES
TEL: (9219) 567-1123 EAX: (919) 567-1109
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g

= ©)

v

A o 2 o)

collocation spaces. They probably use
some cross connects. Other services are
necessary to interconnect their network
with our network or to use some of our
facilities.

Doeg BellSouth use gimilar facilities for
its own DSL retail services?

Yes.

Does it use loops?

Yes.

Does it use cross connects?

Yes.

Mr. Fogle, do you have ény legal training?
No.

Any paralegal training?

No.

1t EE&tes hEPe LHal yau have 5 Maetigy of
Science in electrical engineering degree.
Do you have any other advanced degrees?

I have a Master's in Business

Administration.

‘1 Girect your attention te the first page

of your testimony where it states that,
for a number of years, you led the

broadband marketing group within

NICOLE FLEMING & ASSOCIATES
TEL: (919) 567-1123 FAX:(919) 567-1109
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BellSouth, continuing to the next page.

What were your responsibilities
when you led the wholesale broadband
marketing group?

My responsibility as the director of that
organization was to develop the products
that were offered to the wholesale ISPs,
which is internet service providers, as
well as have overall responsibility for
the marketing and direction over the
products and the underlying network
oneness and development, BellSouth's DSL
network. Help provide marketing,
planning, and determination, location
where DSLAMs, which are digital subscriber
line access multiplexers --

i® that D-E-lbe=—f-ME:

That is correct.

Where those would be deployed to
optimize BellSocuth's broadband footprint.
You mentioned in your response that you
also did marketing. Was this marketing on
the wholesale customers of BellSocuth?
Marketing, we termed it wholesale

customers, but it is marketing to external

NICOLE FLEMING & ASSOCIATES
TEL: (919) EB67-1123 BRAX:(919) 567-1109
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ISPs like AT -- AT&T would be one, but
more like Earthlink, is one of our
customers. AOQOL is one of our larger
customers, as well as a couple of hundred
smaller internet service providers.

Did you ever market to a CLP such as
Covad?

We've had several conversations and
discussions with Covad about buying
BellSouth's DSL services at wholesale.
Would you term that incumbent marketing?
In the wholesale space, ves.

And I direct your attention to page 2 of
your testimony at the top where it states
that formerly you were the director of
wholesale brcadband marketing, indeed the
wholesale broadband marketing group.

Were yﬁur responsibilities in that
position similar to the responsibilities
you performed when you led the wholesale
broadband marketing group?

That's the same position. I was director
of that organization.
And you've bheen a director of BellScuth's

interconnection operations since June of

NICOLE FLEMING & ASSOCIATES
TEL: (919) 567-1123 FAX:(919) 567-1109
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2003; i8 that gorrect?

That 1is correct.

What role, if any, have you played in the
negotiations of the interconnection
agreement that is at issue in this case?
I've had very little involvement in direct
negotiation of the interconnection
agreement in this case.

Did you ever participate on a telephone or
a teleconference call in which
negotiations took place?

Not in this particular case.

Did you advise the persons who, on behalf
of BellSouth, negotiated this
interconnection agreement?

I have been asked my opinion on certain
positions or on certain technical issues,
provided that insight and pefspective, but
that's to a wery limited degree.

Can you tell me the persons to whom you've
provided your opinions?

I've been asked by John Rasilli about
positions and issues, technology issues,
ae well as Keith Milner in relation to

BellSouth's DSL technology and evolution

NICOLE FLEMING & ASSOCIATES
TEL: {919) 567-1123 FAX: (919) 567-1109
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as well as fiber technology and evolution.
Q. Anybody else?
A. Naugh, I believe that's it.
Q. Did you participate in compiling responses

to the discovery gquestionsg that were asked

10
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25

by the Joint Peétiticners to BellSouth?

A, Yesgs, T did.

Q. Can you tell me which isgsues these
discovery questions addressed?

A. I don't recall right off the top of my
head which issues, but there are a number
of different issues that I cover in my
testimony that I was also involved
directly with the development of the

discovery response.

Q. Were there any questions that do not
relate afl isgue that you tegtified
regarding -- that you participated in

regponding to?
MR. CULPEPPER: Object to the form
of the guesgtion.
A I'm not sure 1 understand the question.
Could you maybe rephrase it for me?
a3 . Were there any discovery guestions that

you participated in providing a response

NICOLE FLEMING & ASSOCIATES
TR : (939) 567 -1123 FAX:(919) 567-1109
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that do not regard the issues you're
testifying about --

No.

-- in this testimony?

Not that I'm aware of.

Did you review the written responses to
interrogatories regarding the issues
you're testifying about?

I believe I reviewed most of them. I
can't be certain I've reviewed all of
them.

Did you compile the documents that wefe
produced in response to requests for

production that regard your issues?

I compiled a certain -- a large number of
them.
hndg éid you review the productien of

documents regarding the guestions that
speak to your igsueg?

Could you please repeat that for me?
Did you review what ended up to be the
production to Joint Petiticoners of
documents responsive to request for
productien?

I've reviewed probably most of the -- I

NICOLE FLEMING & ASSQOCIATES
TEL: (919) 567-1123 FAX:(919) 567-1109
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can't claim that I've reviewed all of
them.

Have you ever participated in negotiations
for prior arbitration under Section 251°7?

I believe I have, yes.

And do you recall which CLPs were involved
in those negotiations?

I believe I've been involved in -- I know
I've been involved in negotiations with
Florida DigitallNetworks as well as

Supra. What I don't know is whether they
were specifically 251 arbitration
negotiations or not. There were specific
issues relating -- offering our DSL
service in conjunction with their UNE
services, and I was involved with the

negeotiatdog i othe dangu sgeociated

m
v
o
o
o
oW
=
0

with that.

Did you testify before any tribunal in
connection with Florida Digital Networks
or Supra's negotiations with BellSouth?
I have testified before a tribunal ain
Supra -- in some of the Supra cases.

And why did you choose to write this

testimony for this arbitration?

NICOLE FLEMING & ASSOCIATES
TEL: (918) he7-1123 FAX:(919) 567-1109
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In my current role at BellSouth, I have

developed a level of expertise in

broadband issues as well as a lot of

the -- and have been involved over the

past several years with BellSouth's

litigation of the DSL with UNE issues.
And as a result, I was determined

to be -- I was probably the best and most

knowledgeable witness to support

BellSouth's position in this arbitration.

Did anybody ask you to write it?

YE&

Without revealing the content of a

privileged communication that you may have

had with an attorney, can you tell me who

asked you to write the testimony?

My bosgse, Keith Milner, asked me to write

the testimony.

Now, as I wndergtand it, Mr. Milner ig =

senior director; is that correct?

That is corregt.

And he is your immediate supervisor?

Yes.

Do you know whe Mr. Miller's immediate

supervisor 1is?

NICOLE FLEMING & ASSOCIATES
TEL: (219 Be7=1123 FAX:(919) 567-1109
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A

He works for a gentleman named Bill Stacy.
To your knowledge, did anybody review your
testimony before it was filed in this
case?

Yes.

Again, without revealing the content of a
privileged communication, can you tell me
which persons those were?

Folks who revieﬁed my testimony would be
Keith Milner, Jerry Latham, Lynn Brewer,
Tommy Williams, Jerry Johnson, Steve
Harris, as well as some lawyers.

Is that Lynn Brewer, B-r-e-w-e-r?

That's correct.

Did you review the testimony that was
written by any other witness in this case?
I have nolL.

And, to your knowledge, did anybody make
gleckrenile edits teo Your drEft documeiit of
the testimony?

Yes .

And without revealing any privileged
communication, can you tell me who those
pergdns were?

I received electronic edits from all of

NICOLE FLEMING & ASSOCIATES
TEL: [918) 567-1123 FAX:(919) 567-1109
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the same people: Lynn Brewer, Keith
Milner, Jerry Johnson, Steve Harris, Jerry
Latham, and Tommy Williams.

Are all of these persons employed in the
interconnection services operations
division of BellSouth?

Some of them are interconnection
operations. Others, I believe, are in a
product management organization.

Would this be a product management
organization that deals with CLPs?

Yes.

Would these people also deal with
BellSouth end user customerg?

Are you referring to retail end user
customers?

Yes .

No, they would not deal with retail end
user customers.

And, Mr. Fogle, do you have an opinion as
to whethey Bellsouth has an ebligation to
follow the orders of the state
commissions?

J do, and we should always feollow the

orders of -- meet our cbligations with

NICOLE FLEMING & ASSOCIATES
TEL: (919) 567-1123 FAX:(919) 567-1109
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the state commissions, and we always do.

Q. And, to your knowledge, is BellSouth
prepared to comply with whatever order the
North Carolina Utilities Commission orders
in this case?

A, Yes.

Q. Do you believe that BellSouth has the
discretién to determine which portions of
an order it will comply with and which
portions it will not comply with?

MR. CULPEPPER: Object to the form
of the question.

Q. You have not been instructed not to
answer, S0....

B I guess -- You said I've not been
instructed to answer?

0 T ot - Yigu DMhave not been angtructed
not to answer.

A. Not to answer. Ckay.

Q. So, to the best of your knowledge --

A. Okay . I " rying 8 maks Sure. B
didn't -- not instructed to answer --
not answer. I'm not sure what I'm
suppesed to do next.

MR. CULPEPPER: Can we read back

NICOLE FLEMING & ASSOCIATES
TBE: (919) 567-1123 FAX: (919) 567-1109
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24

A,

the guestion.
(THE COURT REPORTER READ BACK THE
REQUESTED PORTICN OF THE RECORD.)
I mean, I don't believe we have discretion
to pick and choose orders that we comply
with. I do believe that we have
discretion to interpret orders and
determine what is the proper method to
comply with those orders.
And who would make that interpretation?
It would depend on the order in terms of
which areas it was involved in. We would
bring together a number of different
people who have expertise on the
technology and the operations and -- as
well as the services and the features and
make & GAeterminatien ol how bast Y comply
with the order.

L oftentimes dnvelves alet of
expense, a lot of complicated rearranging
of cur products or services, our network
technology. 8¢ & Juagt st dkes 4 1ot of
people who know -- our experts on the
services and technologv to come together

and figure out how best tc comply.

NICOLE FLEMING & ASSOCIATES
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If the North Carolina Utility Commission
in this case issued an order or a rule
regarding DSL services, who would
interpret that rule?

I would be involved with that as well as
probably my boss, Keith Milner, and John
Rasilli, a number of lawyers with
BellSouth, as weli as the product
management organization for DSL.

And if the North Carolina Utilities
Commission issued a ruling regarding
fiber-to-the-home groups, who would be
involved in interpreting that rule?

Some of the same people: Myself, Keith
Milner,'and John Rasilli, as well as
lawyers. And then we would probably
if%oldlve science ang itechhelogy s well as
the product management grcoups that are
responsible for the fiber department,

And as a nonlawyer sitting here this
morning, to the best of your knowledge, is
BellSouth complying with the orders of
state commissions that regard BellSouth's
provigion of DSL sgervices?

Yes.

NICOLE FLEMING & ASSOCIATES
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Mr. Fogle, is it your position that CLPs
must purchase the entire band width of a
loop under applicable law?

Yes.

And from where do you derive that

position?

As I stated in my testimony, that the
FCC's Triennial Review Order specifically
has rejected other Joint Petitioners'
efforts to separate upper -- band width in
upper and lower bands. And in --
paragraph 270 of the TRO was very specific
on that issue.

Is there any other applicable law that
speaks to this issue?

I'm certain there's probably other earlier
rules, octhez earlier laws thai speak to
line sharing, which is the issue of
splitting the upper freguency and lowex
frequency spectrum from each other, but in
terms of the most recent rules on that are
the Triennial Review Order.

I direct your attention to page 5 of your
testimony.

Uh-huh.

NICOLE FLEMING & ASSOCIATES
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Lines 11 to 12 where you state that, even
in those states where the étate
commissions have ordered BellSouth to
continue to provide DSL sgservice when
BellSouth is no longer the voiée
provider. Which state commissions are you
referring to in that statement?

The state commissions that have ordered
BellSouth to continue to provide DSL
services would be Florida, Georgia,
Louigiana, and Kentucky.

And, to your knowledge, are those orders
BEill iH effect?

Yes.

(DEPOSITION EXHIBIT NO. 3 WAS MARKED.)
I'm going to hand you a large document
thiatl's been mabked BExhibit 3. B yom
recognize this document, Mr. Fogle?

Not yet. 1t‘appear& tc be an attachment
to an interconnection agreement.

Would ycou accept that this is an
attachment to the interconnection
agreement that is being 1litigated in this
case?

Yes.

NICOLE FLEMING & ASSCOCIATES
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Qs

I direct your attention to what is
numbered as page 12, section number

b ey (IO [ - A8 And if you see, there's an entrf
there that's marked with a field marker,
customer short name version. And it
states that a customer shall purchase the
entire band width of the loop and --
except as required herein or by applicable
law. Do you see that the words "or by
applicable law" are in bold?

Yes, I do.

And do you understand that the words are
in bold because they are presently in
dispute between the Joint Petitioners and
BellSouth?

Yes, I understand that.

And do you know why BellSouth has cbjectea
to including the words "or by applicable
law" in this section of the agreement?

I think it's ambiguous because our version
of the language is congistent with
applicable law.

Would the orders of the Florida, Georgia,
Louisiana, and Kentucky State Commisgions

apply to this provisiocon, in your

NICOLE FLEMING & ASSOCIATES
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opinion?

MR. CULPEPPER: Object to the form
of the guestion.

Is this the most latest version of
Attachment 2°?

MS. JOYCE: To the best of my
knowledge, it is.

MR. CULPEPPER: I didn't see a
date on it.

MS. JOYCE: This is how it came to
us, so I've just printed it from e-mail.
It was an attachment.

ME. CULPEPPER: Okay.

Thigs section of the interconnection
agreement, to my knowledge, governs
spectrum unbundling or loop unbundling
where you have high freguemcy anc lew
frequency portions of the loop. And it's
a Very different isgsiie than what's
affected -- or the state commissions have
ruled about BellSouth continuing to
provide DSL service with CLECs.

If a state commission had ordered
BellSouth -- and, indeed, Florida,

Georgia, Louisiana, and Kentucky have done

NICOLE FLEMING & ASSOCIATES
TEL: (918) 5671123 FAX: (919) 567-1109
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so, according to your testimony, they've
ordered BellSouth to continue to provide
DSL services when BellSouth is no longer
the voice provider, what does a technical
configuration by which that would be
implemented?

MR. CULPEPPER: Object to the form
of the guestion.
How would BellSouth continue to provide
DSL services when BellSouth is no longer
the voice provider?
It depends on the particular state and how
the orders have been written. Each state
has made their own set of rules or their

own set of orders as to how we are to

implement that particular case. In
Flozidsé, we pifeovisilon wur HSL sexvice to
the end user over a separate line. It'e

not acgtwaldy on the same facilityy =0
there's no issue in terms of sharing the
frequency or sharing the spectrum on a
particular locp.

In Georgia and Louisiana, we have
been ordered to provide our DSL service

directly on the same loop facility as the

NICOLE FLEMING & ASSOCIATES
TEL: (919) 567-1123 FAX:(919) 567-1109
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UNE-P. As a result, we had to create
specific interconnection language giving
us the rights to place our services on the
high freguency portion of the loop. . And
those were adopted by a number of CLECs in
Georgia and Louisgiana. And once those
were adopted, then we placed our DSL
gsexvices on the upper frequengy portion of
their loops.

And in Kentucky, they -- the
Kentucky Health Service Commission gave us
the option of providing our DSL service
over a resold line and then have the
resold line repriced or discounted to the
UNE-P rate as an interim solution until we
could get other systems and servicesg in
place. Sc we proviae our DSL service over
the resold line, not over the UNE.

Where BellSouth provides DSL over the same
loop, which is a UNE-P or UNE loop --
Uh-huh.

~= is ;t then unbundling the high
frequency portion of that loop, in your
opinion?

We are required to have access to the high

NICOLE FLEMING & ASSOCIATES
TEL:(9219) S6€7-11223 FAX: (919) 567-1109
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frequency portion of that loop in order to
provide our DSL services. We are not
paying for that, nor is it being unbundled
back to us, but we are getting access to
that high frequency portion in order to
provide our service.

Is BellSouth unbundling the low frequency
portion of that loop?

Not creating any new network elements that
I'm aware of. The CLEC has still
purchased the entire loop. They have just
provided us access back to use a portion
of the loop to provide our DSL service, as
ordered by the commissions. ‘
So is it a fair assessment that BellSouth
and the CLP are sharing that loop?

They sie provaOifg QEidess €0 4T = 118 8o
I guess you can say they're sharing it
with us.

And the provision I've directed your
attention to, 2.2.1:2; T8 your Kiubwledgs;
does this provision address only line
sharing?

The sestien 2 ds titled unbundled loops.

Sco I imagine the overall section relates

NICOLE FLEMING & ASSOCIATES
TEL: (919) BE7-1123 FAX: (919) S567-1109
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to the rules and conditions of unbundling
the entire loop.

Right. I have directed your attention
specifically to the subpart that's marked
241:1+:2: IB tHis provision regarding only
line sharing, in 'your opinion?

Yes.

And are you familiar with the term line
splitting?

Yes.

Can you provide me your understanding of
what line splitting is?

Line splitting is where the one CLEC who
has purchased the entire band width of the
loop chooses to make available a portion
of that loop to another CLEC for purposes
@I running DSL er daita Bervige.

And, in your opinion, does this provision

n

Ebat we'Vke di ing regard line

cus

n

splitting?

No, I don't belisve it does.

If a CLP -- one of the Joint Petitioners
who had executed an interconnection
agreement with vou in the form that's

before you right now, can you identify

NICOLE FLEMING & ASSOCIATES
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what portion of Attachment 2 they would
invoke in order to perform line splitting?
Of attachment to this entire document?
Subpart 2 regarding unbundled loops.
Okay.
Unless you find another part that would be
relevant.
I'm not that familiar with this document,
so it would be hard for me to claim what
Bectione allow line splitting.

(PAUSE.)
I doﬁ't see anything in this subsection 2
that specifically talks to line splitting.
All right. At page 4 of your testimony,
sir, beginning at line 18, you have a
passage that begins, even during the
Lrensition perive, the BEC has madercicai
that CLPs are not buying a portion of the
loop . What azre you teferring t¢ when you
say "transition period"?
Transition period is the time frame that
the FCC has indicated -- since they have
determined that their CLECs are not
impaired without acceses to line sharing,

so there's a transition pericd with which

NICOLE FLEMING & ASSCCIATES
TEL:(919) 567-1123 FAX:(919) 567-1109
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the -- the CLPs are required to find

other services wvia line splitting or buy
the entire -- buy a loop. So there's a
transition period which allows them to
transition their business plans during
that time.

How long is the transition period?

I believe it ends on October 1st, 2004.
And up -- And until that date, how would

a CLP access less than the full band width
of a loop? .

I'm not sure of your guestion. If you'd
rephrase it possibly for me?

How would a CLP engage in line sharing up
until the end of the transition period for
an arrangement not presently in service
todayr*

Up until the transition period, then

the == Hnfil Octeber i1st, 2004, I beliewve
they can still order line sharing
services. And then after October 1st,
they can no longer order those services,
and I believe there's a repricing over the
next couple of vears until they have to

actually go ahead and purchase the entire

NICOLE FLEMING & ASSOCIATES
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loop.

And at lines 22 to 25, you have a quote
from the FCC. And it states that, we
require incumbent LECs, L-E-C-s, to
provide access to the high frequency
portion of the loop based on the criteria
for presumed acceptability. Would that be
an unbundled network element, a UNE,
U-N-E?

No.

How would you characterize that facility?
I would characterize it similar to how in
the interconnection agreements that we
have in place -- we've been ordered to
provide our DSL service on the UNE-P of a
CLEC or we've been given access to the
hagh itreguency peortiocn for purpese ot
providing our DSL service, I would
characterize it as just the reverse of
that.

Is it an access service?

The high frequency portion of the loop, is
it an access éervice?

A -defined ipn thig guote that yvou've

included in your testimony?

NICOLE FLEMING & ASSOCIATES
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LR I

No, I don't believe that it is.

How would a CLEC order this arrangement
that is discussed in this quote?

They would order it I believe using the
same ordering methods that they've used
historically that are already in place.
What would ycu call that product at
BellSouth?

I believe it's termed line -- it's called
line sharing.

And do you consider that a service or a
product?

I would consider it a product.

A wholesale product?

Yes.

Do you know what the rates are for such a
wholegale preoduct when & CLF wants tc
access less than the full bandwidth of a
lpep?

I do not.

Do yvou know where those rates are located?
I believe they're gpecified in the
interconnection agreements. I know
thev'ire different from state to state

depending on what rates have been

NICOLE FLEMING & ASSOCIATES
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established, but I don't know what the
actual rates are.

Do you know under what methodology those
rates were derived?

I'm not certain, no.

Are you familiar with the term total
element long run incremental cost?

Yes, I am.

Do you know whether those wholesale
product rates are created in accordance
with TELRIC?

I would assume they are since they're
historical derivation as a result of UNEs
that were unbundled network elements, but
I was not invelved in the development of

those rates.

n

And, Mr. Fogle, what 1s yewr positlion &
to when an order of the FCC becomes
effective?

On -- I'm not sure of your guestion.

Az a general matter, do you have an
understanding as tc when an order
promulgated by the FCC becomes effective
ag @ matter of law?

MR. CULPEPPER: Object to the form

NICOLE FLEMING & ASSOCIATES
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A.

of the guestion.
I mean, it's pretty clear usually that --
I mean, they're issued on a particular day
and they usually say in them when they're
effective.
If an order does not say in them when
they're effective, is there no effective
date?

MR. CULPEPPER: The same
objection.
I'm not sure.
At page 7 of your testimeny, line 4 =- oOFr
beginning at line 3, there's a statement,
regardless of whether or not they were
deployed prior to the effective date of
the TRO, even though no effective date is
specified. So ot yeuyr Pesation Lhat ThHE
TRO has no specified date in it?
an this particular  dssue wiitch de
effecting unbundling relief as applicable
to fiber-to-the-home loops, the FCC
specifically found there's no impairment
and thus did not make a requirement for us
to provide unbundling except in one

specific situation where we're retiring

NICOLE FLEMING & ASSOCIATES
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existing copper loops. And they did not
specify that -- a particular date before
or after or when, in their words, and so
we're not loocking for that either. 1It's
just there's no impairment, regardless of
when it was deployed. So we're.makingr——
taking the position that since there's no
impairment, the FCC, since they didn't
state a particular effective date on this
particular order, there isn't one.

All right. I think in your response you
may have been saying two things.

Ckay.

My gquestion was, the TRO has no specific
effective date provided by the FCC, this
order shall be effective on this day. Is
that your position:

I'm not aware of where it might -~ it may
or may pot Sayv .that somewhere elge 110 the
TRO.

Are you also saying that with specific
regard to fiber-to-the-home loops and the
order -- the portion of the order dealing
with fhat, 4if that portiotn of the orderx

does not contain a date in it, these rules

NICOLE FLEMING & ASSOCIATES
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A,

are effective on this day?

That is correct.

Also on page 7, further down on the page,
lines 15 to 16, you state that the
language of the Joint Petitioners have
offered createsgs an obligation that the FCC
did not intend. What do you mean by that
statement?

Well, if the FCC intended to create an
effective date, our position is they would
have put that in their order.

Are you familiar with the term greenfield
loop?

Yes.

And what is a greenfield loop?

A greenfield loop is -- or a loop that is
placed into an area that is newly
developed or being newly developed. It's

an area that does not have
telecommunications facilities prior to
when they're being constructed.

On what date would a loop have to be
installed to be determined a greenfield
lcop?

A greenfield loop, it's a term that's used

 NICOLE FLEMING & ASSOCIATES
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in the industry for any loop that is being
constructed in a new area, so it's
depending on where you're sitting at the
time. Like today, greenfield areas, as we
would refer to them in BellSouth, are
areas that are being constructed or
developed now. New housing subdivisions,
new apartment complexes, new office
buildings, those would all be considered
greenfields. There's no facilities
available today because none have been
constructed. Two months from now, some of
that construction would complete and those
areas would no longer be considered
greenfield. And whatever areas are still
under construction would be considered
greenfielc going Lforward. Pt g Eerm
that's used essentially to describe areas
of new eansbraction,

If a fiber-to-the-home loop had been
1ngtalled the day after the‘TRO was
released, would it be a greenfield loop,
in your opinion?

Well, all loops start out as greenfield

loops because -- I mean, greenfield is

NICOLE FLEMING & ASSOCIATES
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just a term that describes an area of
under new construction. So it's -- it is
-- you know, iftta e newiy deployed or
greenfield just simply refers to what
you're looking forward to and what you're
doing in the future.
So the determination of whether a loop is
a greenfield loop is not dependent on what
date the TRO came out?

MR. CULPEPPER: Object to the form
of the guestion.
I'm not sure -- I mean, maybe you can
rephrase the question for me. I'm not
real clear on it, what you're asking.
If the TRO had never been released and
didn't exist, would there be greenfield
logpes 1n BellSouth's network’
Yes, there would be greenfield loops.
We've been talking about greenfield loops
for years. It's a term that's used inside
BellScuth and in the industry for areas of
new construction.
When does it become -- Exactly what
moment in time does it become a brownfield

loop?

NICOLE FLEMING & ASSOCIATES
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A. Once service has all been turned up and
the area is built out, it is no longer
new.

Q. Rll right.

(DEPOSITION EXHIBIT NO. 4 WAS MARKED.)

Q. I'm handing you a document that's been
marked Exhibit 4. Do you recognize this
document?

A. No, I do not.

Q. Db you recognize the front page?

A. I don't believe I've ever seen it before,
but it appears to be a report and order on
remand and further notes of proposed rule
making from the FCC.

Q. -Would you accept that this ié the front
page of the TRO?

B Yoo, Ehat wonld be. ..

Q. And because it's a voluminous document,
I'"ve only provided voil with & porticn of
that order that's been printed from the
FCC's website. Aad L direct. vouzr
attention to the section that's -- begins
on page 2 of the exhibit called FTTH
loops.

MR. CULPEPPER: I don't have a

NICOLE FLEMING & ASSOCIATES
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page 2.

MS. JOYCE: The second page.

MR. CULPEPPER: Okay.

MS. JOYCE: It's not marked 2, but
1Els page ==

MR. CULPEPPER: Page 1637

MS. JOYCE: Yes.

MR. CULPEPPER: Okay.

Did you review -- And if you need to take
a moment, please do.

Did you review this section when
you wrote your testimony regarding the
issue we're discussing?

MR. CULPEPPER: Object to the
question to the extent it's asking the
deponent to disclose privileged
intfermatiocn.

I did review this particular section prior
to writing the testimony.

Can you direct me teo the portion of this
section that supports yocur understanding
of what is a greenfield loop in the FTTH
context?

In the -- T guesg the second sentence

where they talk about, our conclusion

NICOLE FLEMING & ASSOCIATES
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applies to FTTH loops deployed by
incumbent LECs in both new construction
and overbuild situations. The area where
they're talking about new construction,
that's an area that we commonly refer to
in the industry as greenfield.

The next two sentences kind of
elaborate on that sentence, the first of
which they talk about our obligations in
the overbuild situations. The second
gsentence refers to newly deployed or
greenfield fiber loops which, again, is
discussing or talking about the new
construction portion of this rule.

And is it your testimony that the term new
construction is determined by the ILEC in
Dow- At wieNs Ttechbualdg-cist plang:

MR. CULPEPPER: Object to the form
of the guestion.

I'm -- I'm not sure of your gquestion.
Could you maybe rephrase it for me?

I guess to be somewhat glib, is a new
construction anything that BellSouth says
Hof e

No. I mean, new construction -- it's

NICOLE FLEMING & ASSOCIATES
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pretty apparent when a new construction
would be. You drive by and you see
bulldozers and buildings going up and
there are areas that they start off as
green fields and turn into housing
developments, apartment complexes, office
buildings, those types of things. That
ig, you know -~ the greenfield area is
completely an area of new construction.

It requires -- We do a lot of work to
build up facilities to those new
locations, new construction areas.

So ig it your testimony that the word
greenfield refers to the fact that it's an
open meadow with no construction on it yet
and there are no buildings there?

l1t's nol necesgarily an open Meadow O NC
buildings. It is simply that there''s new
conStruction H0F hew hoosing units of
office units or areas in which there are
no facilities built at present and someone
has to make the investment to build
facilities out to reach those potential
customers. And so as a result, it's a

greenfield application or greenfield

NICOLE FLEMING & ASSOCIATES
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location in that there's nothing embedded,
there's nothing existing there, no
services -- no infrastructure available

to offer services, so something new must
be built to reach those customers.

What is your understanding of what an
overbuild is?

An overbuild situation is where we have
existing infrastructure or existing
telecommunications planned and we choose
to come in and build new infrastructure or
new plant on top of that existing
infrastructure usually for the purposes of
offering new services or to put in new
technologies that are more cost effective
for other reasons. But it's us
recHnditioning of repuilding ocuz
infrastructure -- our existing
infeastraotare o upgrade with new
technologies and new services.

Is that rebuilding considered by you to be
a greenfield?

No.

T ik a‘br0wnfje]d?

It's -- Some people refer to it as

NICOLE FLEMING & ASSCCIATES
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brownfield. It's more commonly referred
to as overbuild.

Do you believe that BellSouth has any
obligation teo prowvide a rebuilt facility
of the type that you just characterized as
an unbundled network element?

Thatitea fairly broad guestion. Are you
referring to a particular -- like a
fiber-to-the-home specifically or --

Or with resgpect to the testimony you've
just given about BellSouth rebuilding,
what it typically calls overbuild.

Uh-huh.

Ie it your podition that -- or do ‘you

have a position as to whether BellSouth
has an obligation to provide overbuilt
fEagrbrETaes e a  BEE as ca T LUiNa

In regards to fiber-to-the-home loops in
pafticulal where we have chosen tc do an
overbuild, there's existing copper
infrastructure, and we'wve chosen to
replace that with fiber-to-the-Lhoie., Qur
obligation is to continue to provide
narrow band éCCESF te those locatbtiong 80

as to not reduce the available footprint
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to CLECs. And that -- only in situations
where we're doing an overbuild.

Q. All right:

(DEPOSITION EXHIBIT NO. 5 WAS MARKED.)

al, I'm handing you a document that's been
labeled Exhibit 5. Do you recognize this
document?

A. Yes.

Q. Can you tell me what it is?

A It's an FCC Tariff No. 1 specific to
BellSouth's DSL service.

Q. Have you ever reviewed the provision that
appears on this page before?

A. Yes.

5 Can you direct me to the language on this
page that would explain what kind of
acaoess & CLEF oY a CLEC coulo get to a loop
that is in use by BellSouth for DSL
serviicest

A. I don't believe that there's any language
on thisg page that provides access to a
CLEC tc a loop that's being used by
BellSouth.

. I'm now handirng you & document that's been

marked Exhibit 6.

NICOLE FLEMING & ASSOCIATES
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(DEPOSITION EXHIBIT NO. 6 WAS MARKED.)
Do you recognize this document? And I
invite you to review it.
(PAUSE.)

Yes, T do.
This is a response that BellSouth provided
to the Joint Petitionersrin response to
their discovery guestions; is that
correct?
Yes, 4t is.
And it's marked item number 2-15-1. Do
you understand that to mean that these
questions regard issue 2-157?
Yes, they do.
I direct your attention to the page that's
numbered 31 in this exhibit, but it's the
third page ©i the xhibit.
Ckay.
And the guestion posed toc BellScuth was,
provide all documents regarding the
proportion as a percentage of BellSouth
loops that are fiber-to-the-home loops.

And at the bottom of the page,
there are figures provided that as of

December 31st, 2003, BellSouth has

NICOLE FLEMING & ASSOCIATES
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deployed fiber-to-the-curb FTTC to 99,271
living units in North Carolina. Do you
see that?

Yes.

Do you characterize those loops as
greenfield loops or brownfield loops?

They would be brownfield.

And in the previous sentence, it states,
BellSouth currently has zerc
fiber-to-the-home loops deployed in North
Carolina. Do you see that?

Yes, Ldo.

And did you assist in providing this
response tc the Joint Petitioners?

Yem, Itrdid.

Do you know whether BellSouth is presently
irnstalling fiber-to-the-home 1loops 4in
North Carolina?

1 dc not believe that we are.

Are there any greenfield fiber-to-the-home
loops -- deployed loops in North

Caroclina?

Unless there is a technology test that may
be happening or some very small amournt,

that could be possible. Other than that,

NICOLE FLEMING & ASSOCIATES
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we are not commercially deploying
fiber-to-the-home in North Carolina at

this time.

Okay. Is it correct that there are not

any brownfield fiber-to-the-home loops in
North Carolina?

That is Ccorrect.

And I direct your attention now to the
first page of the exhibit, which also
states that BellSouth cufrently has zero
fiber-to-the-home loops deployed in
Alabama. There are no brownfield
fiber-to-the-home loops in Alabama at this
time?

That's correct.

Nor any greenfield fiber-to-the-home
loops?

I don't believe we're commercially
deploying 1it. Like I said, there may be
some specific technology tests that are
going on where individual loops may have
been serviced, but there's been no
commercial deployment.

And ag te fiber=bto-the=eurk loops, as

indicated on this page, that has been

NICOLE FLEMING & ASSOCIATES
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deployed in Alabama to 18,275 living
units. Do you see that?

Yes.

Are those all brownfield FTTC loops, in
your opinion?

Yoem

Can you tell me what the term living unit
means?

It's a term that's used to describe
generically a household; could be a

apartment, could be a condominium, it

could be a duplex or a residence. A
residential living unit of some sort. It
could be a stand-alone -- freestanding
home .

Can there be a fiber-to-the-home loop
deplioyetd -to 4 business lovation

I guess -- If you really -- nids and

nate, vou cpuld gey no, because 1t's not =
home, but the fiber to the premise or
fiber to ‘the -- fiber cdould be deployed
all the way to a business location.
Sometimes this ig referred to collectively

ag FTTY¥ or fiber-to-the-something. But

the same technology can be used to provide

NICOLE FLEMING & ASSOCIATES
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services to businesses as we provide
services to home.
Could that acronym possibly be FTTB for
business?
Could be. You also see FTTP, which is
fiber-to-the-prem.

THE COURT REPORTER: Prem?

THE WITNESS: Prem as in short for
premise.
Are an FTTH loop and FTTP loop deployed to
the same living units?
They could be. I mean, it's just --
those are just different names for
technologies that are being used. As --
telecom, as you find out, there's lots of
different acronyms for the same thing, and
50 thHeres oie on l1lite techreldoygy, which
is essentially the concept taking the
fiber wall the way bo the customex
1ocation. And so they call it lots of
different things, but it's essentially
taking fiber all the way into the home or
a business or an office, whatever the case
would be.

Would you use the acronyms FTTH and FTTP

NICOLE FLEMING & ASSOCIATES
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interchangeably?

I've seen them used a lot

interchangeably. I have a tendency to be
g bit of a purist in thst
fiber-to-the-home means that it goes to a
house, fiber-to-the-premise would be going
to a business. But the underlying
technology would be the same.

And an FTTC loop and an FTTP loop would
not be the same things; is that correct?
They are incredibly close to each other in
terms of what they are. Fiber-to-the-curb
and fiber-to-the-home, the only difference
is what the choice is for the last couple
hundred feet, choice of technology for
those last couple hundred feet from the
curb to the hoilge. Eaber - FHhetre s 1o
differences in the services that are
available. There's no differenceg in
capabilities offered between
fiber-to-the-curb and fiber-to-the-home.
The difference is just that the last few
hundred feet is typically a copper or
caaxial drop a8 oppeosed o a fiber drop

that goes into the home.

NICOLE FLEMING & ASSOCIATES
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= ©

But as used in these acronyms --

Uh-huh.

-- the curb is not the same as a premise?
Ne, 4t is not.

Do you know whether BellSouth has any
installed FTTH loops in any other of its
states?

I believe we've been doing some technology
trials where we have a-very limited number
with specifically chosen customers who are
testing out some technologies, but I
believe that is the limit. We have chosen
to deploy fiber-to-the-curb as our chosen
technology for fiber deployment as opposed
to fiber-to-the-home.

Would a trial loop of that kind be a
breowstaeild - lTaogh, Fh Noury opb il iainy

I'm not even sure what -- it exists,
therefore, by definitien, it's

brownfield. If it's already been -- If

it didn't exipt; by defindition it would be
greenfield. But dnthose particular
cases, we're not even usually charging the
end user for the servigces, we're just

testing the technology. A lot of the

NICOLE FLEMING & ASSOCIATES
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times it's an employee of the company,
that type of thing. We're just typically
t¥ying to field trial, field test a
particular technology by a particular
vendor.

So a trial is neither a greenfield nor a
brownfield?

The legal designation of a trial would --
I mean, it's usually not even -- it's
something where we're -- we've got a
technology group who has put some
equipment in the network specifically to
try to see how service is going to work
for a particular end user. It's a -- what
we call friendly end user, employee, that
type of thing. So it's not one that any
services would be typieally aveilable.
It's not one where we are sgelling service
or making it commercially available.
We're simply trialing a technology. So I
do know that we'we got some =- a variety
of trials out there that we're running at
any given time for various different new
technologieg that are cut there. Scljt

would not surprise‘me if we had at least a

NICOLE FLEMING & ASSCCIATES
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handful of fiber-to-the-home circuits in
place in our network to trial customers.

Q. Can you identify states in which these
trial loops have been deployed?

A. We typically do them in Georgia and
Florida, more often in Georgia. But I
don't know -- occasionally we make a
decision to do it in some other place.

Q. Assuming the trial loop stays
installed --

A. Uh-huh.

0 -- stays in the network, do you know
whether BellSouth would provide a CLP
access to it as a UNE?

A. Trials will never stay in the network.

After the trial is over, we take them down

amd thescustoner reburneg to their Previons
service. 8So the only reason they would
Etay ie if we'lre‘gtiil copducting some

aspect of the trial.
Q. And swaith regard -te BETTC loeps, the
responses you and 1 have reviewed state
. that there are approximately 18,000 of
Eheooe loops 17 Aleabama and 992,000 FITE

loops in North Carolina. Can you estimate

NICOLE FLEMING & ASSOCIATES
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how many FTTC loops there are deployed in

Georgia?

MR.
abundance of caution,

objection on the record,

CULPEPPER: Out of an
I want to put an

to the extent the

line of guestioning goes to testimony

beyond the

North Carolina.

deponent's direct testimony in

I anticipate this won't

be an issue down the road, but I want to

put it on the record.

A. I don't know the number in Georgia.

D4 I don't want you to speculate,

your expertise,

it between

A. I really don't know,

truth.
whether «1

aggressive

It

but; 1D

could you ballpark it? 1Is
10,000 and 90,0007

to.tell wyouw the

It would depend on

s -

noT therye ' & peen & Hare

deployment of fiber-to-the-curb

in Geoxrgilia versus other states. And I
don't know whether that's been the case or
frat s So it sould be -- I couldn"t
speculate. It could be 10,000, it ecoeuld
be 90,000, it could be 200,000. I simply
den'kt know.

Q. I don't want to ask you to speculate

NICOLE FLEMING & ASSCCIATES
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then. That's not helpful.

: Could you answer that question for
Florida, how many FTTC loops are installed
in Florida?®
Unless it happens to be in this
interrogatory, I don't know that answer
either.

So then other than the responses that are
before you here that you and I have
discussed that have already been provided,
you couldn't provide me with an estimate
in any other BellSouth state of the number
of installed FTTC loops?
The last time I looked at this data was in
the development of this response, and I've
simply forgotten what the other states
had. I gust domilit weaal 1.

MS. JOYCE: Would you like té take
a ‘break, or do you want to continue?

(RECESS.)

BY M8 WJR¥ER:
Mr. Fogle, you understand that you're
still under oath?
Yoo 21 do:

Ig it your position that the definition of

NICOLE FLEMING & ASSOCIATES
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line conditioning is something that
BellSouth would do to a loop for its own
retail customers?

I don't believe the definition of line
conditioning is limited to just what
BellSouth could perform for itself.

Does BellSouth perform line conditioning
for its retail customers?

There are certain forms of line
conditioning that we do perform for our
retail customers.

Do you perform it for customers receiving
xDSL services?

Yes.

Would you perform line conditioning for a
customer served over a DS-1 loop?

1 believe that there would probably be

times when line conditioning would be

riecessary to be able to provide a DS-1.
And so you would perform that line
condibioning for yolr reftail dustomer?

I believe so, yes.

Do you have any understanding about
whether the cuctomer weould be charged for

that line conditioning?

NICOLE FLEMING & ASSOCIATES
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A. I don't know.
Q. To your knowledge, does BellSouth perform
line conditioning on DS-1 loops in use by

a CLP?

i I would assume that we do, but I wouldn't

know any specificé around that.

@« What might be involved in performing line
conditioning?

A. Line conditioning is a broad term. ITtls
used to -- just as it sounds, any kind of
activity or work that is done to condition
a line for use. It could involve removal
of bridge taps, it could involve removal
of load coils. Some people consider line
and station transfers as line
conditioning. Essentially, it's any kind

of rearrancement eor nodificetiocn of the

o

outside plant infrastructure to condition
3 | IHre“fer ude fFor g particilay serwvice.
e. Why might it be necessary to remove a
bridge tap from an xDSL loop?
A. Bridge tap essentially acts as a very
large antenna. And as a result, it
collects and picke up interference, and

that interference degrades the DSL signal

NICOLE FLEMING & ASSOCIATES
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and in some cases makes it unusable for
the end user. So we remove bridge tap for
xDSL customers to remove the interference
so that their throughput speeds and the
guality of service goes up.

Would it ever be the case that there would
be all bridge taps removed from an xDSL
loop that is used by a BellSouth retail
customer?

There could be cases where all bridge tap
would be removed. It would depend on the
engineering judgment at the time to --
when they determine what bridge tap is in
place and what potentially needs to be
removed as to what they would do.
Routinely for BellSouth's DSL's customers,
we Just simply don't gualify custome¥rs
with excessive bridge taps for DSL
service, 80 they'!re not able te vrder the
service.

What ds your definitien of exdesgsive
bridge tap?

An excessive bridge tape would be a bridge
tapiit hat i e - Era 10 sghiEde .l gepaBarivl A traas

a result of some historical reguirements

NICOLE FLEMING & ASSOCIATES
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A,

but is no longer needed and no longer has
a design purpose, therefore it's
considered excessive. It's more than is
necessary. So you can then remove the
excessive amounts of bridge tap to
potentially facilitate providing DSL
service. :

What design purpose might bridge tap serve
in other contexts?

Bridge tap is something that telephone
companies have been using for a long

time. It is essentially a -- It's an
outside plant arrangement technigue where
you -- any particular line facility is
tapped or bridged to multiple end user
locations so that when a particular end
ngeyr moves into & Home ©or ocrderes plione
service, we can use the same facility in
one of multiple locations and 1t 1increases
the efficiency of our outside plant

infFrastricture and 1ts abilaty to Serve

. volice services.

And why might a load coil be removed from
an =hel losp?

A load coil, its purpose in the loop is to

NICOLE FLEMING & ASSOCIATES
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remove high-frequency noise. It allows
voice frequencies to pass through very
easily. It essentially shorts out or
shunts high-frequency noise, which.the end .
user hears as static. On particularly
long loops, they add load coils so that
the end user has a higher-quality voice
gservice. The problem with the locad coil
ig that since it restricts or limits the
high-freguency noise, it also restricts
and limits the DSLs frequencies. So DSL
service does not pass through or work
through a locad coil device. So it's a
case where you would remove it when it
doesn't effect the voice service. Doesn't
negatively impact the voice service, you
remove 1t to facilitate providing DSL
gervice.

Would you remév& di-load-icedil £rom a loop
in order to provide any other service?
There could be load coils on loops that
they're going to reuse those loops for
other things, like DS-1s or other
gervices.“but --7T ‘mean, the lgad coilts

designed produce is to improve the quality

NICOLE FLEMING & ASSCCIATES
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of the voice service. It impedes just
about éverything else.

0. Is it possible a bridge tap could be
present on a DS-1 line?

B I don't know.

Q. Would the presence of a bridge tap impair
other types of nonvoice telecommunication
services besides DSL?

A. It could, yes.

Q. Can you think of what those services might
be?

A. Any data service that has higher
frequencies, bridge taps, again, act as an
antenna and they will go -- they pull in
high-frequency noise ipto the loop that
could interfere with any type of data
ge X a0ue g

Q. What is a line station transfer?

A. Line station transfer i1s where we have -+~
an example would be a particular loop that
feeds an end user customer that does not
qualify for DSL. It has bridge tap, it
has loéd coils, it has some impairments
that den't allow DEL seryice But there

is another pair available in that same

NICOLE FLEMING & ASSOCIATES
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5.

cross box that does not have those
impairments that could also be used to
serve that end user's locations voice
gservice. And so what we do is we take out
the voice -- the pair that is impaired
with the impairments and provision it to
somebody else or take it out of service
and we use the unimpaired line to provide
the voice service and then the DSL service
to the end user location. 8So we're
conditioning the plant by changing the
facility we use to provide the voice and
the DSL service.

Is that rearrangement, that transfer of
loops done physically by touching each
loop and repositioning it?

Yeal: I reguires ¥ou LB move Julipers anag
physically reconnect at a different
facility.

And if that type of rearrangement or
transfer had been performed, would that
work be recorded somewhere in BellSouth's
systems?

Yeah, we'd have te record the different

facility as being assigned or being used

NICOLE FLEMING & ASSOCIATES
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to provide the service. It's a different
facility now connects to the switch and
connects to the end user's location, so

we -- our loop facility assignment

systems would have to record that change.
Would that be the loop facility assignment
control system?

That would be also known as LFACS, yes.
What is a repeater as something that would
occur on a loop?

A repeater is a piece of technology that
essentially receives a degraded data
signal, regenerates it, and sends it
further down the line,.

It would -- An analogy would be
similar to how the Indians used to use
sSmoke sSignals to communicate. 1 woula
send a smoke signal up. The guy down the
roac¢ sees it. He sends his -- the same
smoke signal up. The next guy down the
Yoad sees it, et cetera, et cetera. The
repeater is just the high-tech version of
the same thing. The signal we can send
only agoesg go far through our copper line,

therefore we have to repeat it to continue

NICOLE FLEMING & ASSOCIATES
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to send it further down those same copper
lines.

So does a repeater improve the robustness
of a voilce signal?

Repeaters are typicallg used to.provide
data services, data signals.

Is there any service that would be
impaired if a repeater were present on a
line?

Yeah. If a repeater were present, then it
would interfere with DSL services.

Are repeaters used on DS-1 loops?

I would say they are, yes.

Are they used on DLC loops?

I would venture to say they probably are,
yes.

And dt veu know what & DAML. 315, D-A-M=L7
I don't know what the actual acronym
gtands foxr, but 1 do know what a DAML is,
g0,

Please tell me what it is.

A DAML is a situation or an area where
BellSouth or any other phone company has
limited copper facilities, and sc what

they do is they derive a second access

NICOLE FLEMING & ASSOCIATES
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line on the same copper facility. They
put a piece of equipment at the end userxr's
home or business at their network
interface device as well as further up in
the infrastructure so that both the first
and the second lines ride on the same
copper facility. In other words, they
take the second voice signal and move it
into the upper frequency portion of the
line so they both ride the same voice --
or the same copper facility.

If I called that a line splitter, would I
be incorrect?

Yes, you would be incorrect.

Would a DAML impair data services over a
line?

Yes, At does.

Would that include data services other
than DSL?

Yes, it would.

Would a DAML possibly be used or in place
on a ps=1 leop?

I would not think it would be used for
B i

Would BellSouth provide data services over

NICOLE FLEMING & ASSOCIATES
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a loop that had a repeater on it?

Yed.

And would it provide data services over a
loop that had a DAML on it?

Typically, no.

Why would it choose to provide DSL over a

loop that had a repeater on it?

You said data services. I was thinking of
DS-1s.
Yeah, I'm starting -- okay.

Okay. SOrry.

Well, a data service over a DS-1, why
would you still provide that type of
service over a loop that had a repeater on
17

If the end user who wanted to buy DS-1
from BellSouth was located more than, B8ay,
10 or 15 thousand feet from the central
office, in order to praovide that DS-1
service all the way to that end user
lecation, we wonld have to put a Iepeater
in the line in order to reach that end
user location.

Would the repeater impair the data

gservices?

NICOLE FLEMING & ASSOCIATES
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It actually enhances it, improves it.

But the repeater'would impair DSL
services?

It's not designed for DSL. It's designed
LS repeat a DS-1 or DS~3 Eignal. It's not
designed for DSL, and so it would impair
the DSL signal.

Could a repeater be present on an xDSL
capable loop?

There are some companies who choose to use
repeaters that are designed to be used
with xDSL technologies to repeat the DSL
signal and provide it to further out
loops. BellSouth does not choose to use
repeaters with DSL.

Is it a different type of repeater as
vetween ag DE-1 Joop. and an xDEL lpop?
Yeah, the repeater has to be designed to
Tunetion ‘and repedt the particdilst
technology that it's being asked to
repeat, whether it be ATM, PERM relay,
Ds-~1, ethernet, DSL, et cetera, sBo -=
they're -- even within DSL, there are
xD&8L, TDSL, ADSL, CI/SHFEL . BDHSL HDSL, se¢

we could continue.
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Q. To your knowledge, has BellSouth ever told
one of its retail end user customers that
they can't get BellSouth DSL service
because their facility isn't qualified?

A. Yes. We tell them that all the time.

Q. Can you state a proportion of the time
that that happens?

A. I think right now, approximately 75
percent of BellSocuth's end user loops
gualify for DSL service, so 25 percent do
not. Bo if sny of thoase 25 percent try to
order the service, we'll tell them they
don't qualify.

& = Could it be possible that a certain amount
of line conditioning on that 25 percent
propeorticn of the loops could enable the
lteop Lo earry DESL  BeTvices

A. YEER,

Q. Do you know why BellScuth chocses not to
perform that line conditioning?

MRE. CULPEPPER: Object to the form
of-theguestion.

A. In terms of what -- we choose to perform
line conditioning or not perform line

conditioning, we have done efforts in the

NICOLE FLEMING & ASSOCIATES
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past where we've done programs where we've
removed bridgeltaps or we removed DAMLs or
we've removed load coils as a project.

And then say this.particular area would
qualify for DSL services if we went
through and removed the DAMLs and the
bridge taps or load coils.

When we do those projects, it also
opens up and frees those facilities for
other CLP's DSL services. Those
impairments are the same impairments for
us as they are for the CLPs. So when we
improve the plant, it helps both sides
equally. That, in turn, creates a
qualification database as to who
qualifies, who does not gqgualify. We do
ndgt tourbinely fake regliuesgts Lo DEL ang
then go out and trigger a line
conditioning reguirement with the
exception cf line station transfers, which
those are the only line conditioning we
will routinely do as a result of a DSL
order to someone who would not -- their
facd litdies dre Aot currentlyv gualified.

Do yéu have an understanding as to what

NICOLE FLEMING & ASSOCIATES
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the term routine network modification
means?

I take the FCC -- and I'm paraphrasing a
little bit. I know speak to it
specifically in my testimony, but, you
know, routine network modification is best
seen as a network modification that
BellSouth or other incumbent telephone
companies routinely perform for their own
retail customers.

What do you mean by the word "routinely"?
Routinely, in my opinion, is a

specific -- is a situation where you

"would do it more often than not or that

you have a method and procedure that says
this is how we would do this as in our
day-toc-day busiriesc.

Does BellSouth have methods and procedures
regarding line cenditioning?

Yes.

Are they recorded or codified somewhere?

I mean, line conditioning, again, is a
very broad term, so there's -- we have
outside plant engineering guidelines that

we provide that talk about how to deploy

NICOLE FLEMING & ASSOCIATES
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lines and whether or not you would include
some of the repeaters or not. We also
have guidelines that we use when we
develop the algorithms and code for our
loop qualification system. And then we
have probably some Sprint documents that
say -- simply to the fact that if a person
doesn't gualify for DSL service, we're not
going to do extreme or gargantuan steps to
try to gualify them by doing a lot of line

conditioning.

Did you say Sprint documents?

No. We have probably some documentation.
Some documents?

¥Yeah.

What would be a gargantuan-type task that
Be Ll Sowth would mot peniorn unier yeur =-
what you've testified?

There are situations where you can have
multiple load ceils or a loop that are =-
that serve a design purpose historically
that, because of their location in the
ocoutside plant, they're buried.
Potentially they are in manholes or other

things. The physical job to remove them

NICOLE FLEMING & ASSOCIATES
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would be very expensive, several hundred
thousand dollars. And there's no way that
we would undergo that expense for a
customer that's going to pay us $45 a
month for service. So it'ls just -
that's just simply -- we just simply
cantt gualify that customer because the
rearrangement would be too expensive.
Would BellSouth consider performing a line
station transfer in that instance if it
were posgsible?
If it were possible, vyes.
For the 25 percent roughly of BellSouth
loops that don't qualify for DSL service,
for example --
Uh-huh.

woulé BellSouth conesider periorming a
line station transfer?
Liine stertdon Erangfersg, 1if ohe 48
availabie, that allows those loops to be
qualified for service, so they fall into
the 75-percent category.
Who would determine whether a line
SEatiet - Am ToSaying thig cerrectly, is

it line &etation transfer or line of

NICOLE FLEMING & ASSOCIATES
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station?

Line and station line.

Who would determine whether a line and
station transfer is possible?

There is an -- actually an algorithm in
our loop qualification system that reviews
the loop facility assignment and control
system, LFACS database, to determine if
there are what‘are considered available
copper or available facilities to suppeort
that end user location. That algorithm is
what determines whether a line and station
transfer is required.

So, thus, could I characterize that as
being an automated determination?

In our DSL system, yes, it's an automated
determination

With regard to other loops, if a line and
station transfer were possible, would that
be recorded in the loop assignment control
gyvestem?

Other loops meaning...

For example, a DS-1 loop.

As far as I:-know, the entire leoopp facility

assignment database is available toc CLECs

NICOLE FLEMING & ASSOCIATES
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and they can look at any potentially
available loop to serve an end user, the
same as we look at any potential available
loop facility to serve the end user. 1
don't know what the parameters are, the
designed parameters that would be required
for a D8-1 loop or other types of loops.
But I would assume CLECs as well as
BellSouth are both looking at those
facility assignments for facilities that
meet that criteria.

Do you have an understanding as to what
the term designed loop means?

Uh-huh.

And what does that refer to?

A designed loop is one that regquires an
engineey, typigally, ©F @n engineering
assistant to go through and design the
Toop bo provide The Beruirec. It
requires -- It's essentially any kind of
service thatie A A1itile more ¢ompledt and
reguires some special circumstances with
which tc provide those services.

Carn & Dg8-1 looep be & designed lopop?

T thaink &6, But T2M not sures

NICOLE FLEMING & ASSOCIATES
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Is an xDSL capable loop a designed loop?
Typically not.

Do you have an understanding about where
information is housed regarding a designed
loop?

To my knowledge, all of our loop
facilities are databased in our LFACS
system, whether they're designed or
nondesigned, so..

Are you familiar with a database of
BellSouth's called a work force
administration database, WFA?

Yes.

And do you know what's housed in that
database?

I'm not so sure that it's a database,,
although 1 guess At has & system -= 1t
probably does have an associated
database. But my understanding of work
forcee administration is it's & ticketing
syvstem. for job functian, that it creates
essentially jobs or products -- projects
for individual -- well, work force people
to perform:

Do you have an understanding as to whether

NICOLE FLEMING & ASSOCIATES
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the WFA is a separate system from LFACS?
A. It is separate.
Q. Do you know whether those two systems can

share information directly between each

other?
A. They probably have some interface between
the two. They're used in different parts

of the process, and LFACS is a loop
facility assignment system, WFA is a work
force administration system that helps
with the provisioning of services. It's
not a facility assignment database.

Q' So the WFA, am I correct, houses trouble
ticket information regarding loops?

A. i don't believe it's trouble ticket
information. It may include that, but
itles predominantly usea $L0r provisioning
gservices.

G Would the information in WEA, Lo your

knowledge, appear in LFACS?

A. 1 ' dsn't know:

G, Do you know whether CLPs have access to
the WFA?

A. I don't know. ;

(DEPOSITION EXHIBIT NO. 7 WAS MARKED.)
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I'm handing you a document marked Exhibit
7. Now, we've seen the top page of this
exhibit before for Exhibit 4. This is the
top page of the Triennial Review Order.
Again, dit'ws just & portion.

Do you see on the second page of
this exhibit at the top labeled Appendix
B, final rules?

Yes, I do. /
Would you accept these are the final rules
that were adopted in the Triennial Review
Order?

Subject to check, sure.

Just for your further clarification, I've
covered it up, but if you notice, the item
number FCC 03-36 at the top --

Yes.

-= EHatts the iadicator of the order
number .

Okay.

And there can only be one order number for
dny ovrder, so that's the way -- ene way
you can tell that the pages all belong
toagether.

Okay.

NICOLE FLEMING & ASSOCIATES
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Please turn Eo the page of this exhibit
that says 10 on the bottom. And I direct
yvour attention to in the middle of the
page, 1iii, line conditioning, and I ask
you to review this rule and tell me, do
vou find the words routine network
modification in this rule?

(PAUSE.)

MR. CULPEPPER: Object to the form
of the qguestion. It's reviewing the
document .

(DISCUSSION OFF THE RECORD.)
Could you repeat your quéstion for me
again? This is apparently a-long section,
so I just want to make sure I answer your
gquestion.
in the portisn of the rule Cthat Begins
iii, line conditioning, and going forward
down te iiii, maintenance and repair, in
that section, do the words routine network
modification appear?
No, 1 do not see those three words
anywhere here.
Are there circumstances under which

BellSouth would remove a load coil if it

NICOLE FLEMING & ASSOCIATES
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1 negatively effected DSL service?
2| A. There may be specific isolated
3 circumstances where we would remove a load
4 coil that affects DSL service. If --
5 There is typical design parameters, which
6 routine were normal for the network, is
-7 that load coils are put on the outside
.8 plant loop facilities at 18,000 feet and
] beyond. BellSouth stops qualifying DSL
10 services at 18,000 feet. And the primary
10 reason for that is because of the presence
12 of load coils. 8¢ load coils routinely
13 are typically -- disqualify the customer
14 for DSL service. And so the two don't
15 typically interchange.
16 What can happen is that there can
iy e w Loag Loil ef. the faeility EhAaT e in
18 error. There have been records where it
18 -~ dimdicdating a lead eeil. We ecall thoese
20 erroneous load coils. And in those
24 isolated situations, we make a
22| determination of whether it's more cost
23 effactive to remove the load coil or to go
24 ahead and disgualify the service and tell
25 the customer they can -- even though they
|

NICOLE FLEMING & ASSOCIATES
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thought they could get DSL, they actually
cannot.

What's your understanding of the term cost
effective, as you just used it? .
Essentially, we look to see if the rémoval
of the load coil is easy, something that
can quickly be done. It's convenient,
that type of thing. It's a local
engineering judgment. It's -- Routinely,
it's not easy. It's not something simple
or -- can be done, so we often do not do

3t s Our normal response to the customers
is that they cannot get DSL service even
though we originally indicated they
gqualify.

And what factor does cost -- financial
¢oBt teo Bellfouth play 4n Lihat
determination, in whether a lcad coil
woulcd Dbe removed?

I'm trying to think through -- remember if
there's any guidelineg that were

provided. Typically, local engineering
judgment is going to be along the lines of
if thev could do something within a single

day or as a part of a day, 1f it's a

NICOLE FLEMING & ASSOCIATES
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A .

single trip to remove the load coils. The
problem with load coils is they're not
located on one line. They're

typically -- It's in a paeckage, and go
they'll affect multiple lines in a cable.
And so you can't just go in and remove the
one load ceoil for this one customer. You
have to think through, if I remove all the
léad coils in this cable, what other
customers are going to be impacted? So to
that degree, almost always we determine we
can't remove them. But we do let the
engineers make that judgment, then if for
some reason they realize that there was a
mistake and they could easily do that, we
give them the option of doing that.
Explain to me further what you meant by
load coils occur in a package.

It*s -- What wou have isg it ctomes 11

a -- for the physical manifestation of a
load coil, what they actually are is
essentially a black box, for lack of a
better term, that you connect multiple
pairs throuagh so the entire cable will be

loaded or entire cable will be unlocaded.

NICOLE FLEMING & ASSOCIATES
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So the cable has a number of pairs
associated with it. So when you talk
about removing a load coil, you're
typically removing it on an entire cable,
which is multiple pairs, even ﬁhough those
pairs may end up going to a number of
different places. And so that's why you
have to determine if it serves a design
purpose. It's not an individual device on
an individual loop.

Can you tell me typically how many pair
would be in a cable?

I believe standard isg about 25 pairas in a
particular cable. And then they obviously
have lots of cables that combine those
complements, put them together. Tt JUHE
depends on the degign ol the particunlar
cable.

Woul¢ that cable gervice 25 then different
locations?

It would service -- I mean, I've heard
referred to as 25-pair complement, but
that would serve 25 voice customers that
could be all at the same location. They

could all be 25 lines in this same

NICOLE FLEMING & ASSOCIATES
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office. It could be 25 different houses
or 25 different apartments.

Would BellSouth remove a load coil from a
DS-1 loop that was meant to carry data?

I believe if they wanted to use a facility
that had a load coil they coculd remove, it
probably would for a DS8-1 loop. But,
again, it would rely -- it would
determine -- it would depend upon the
relative cost of that removal.

Do load coils only occur on copper loops?
Their design purpose is for long copper
loops. The purpose is to improve the
voice guality on long copper loops, so
that is the lcops that they have been
deployed on historically. And so they
may, Decaudse 9l reéeuse andg other reasons,
be on loops that are being used for other
gervides - besitdes “Veige, but thHe grigiral
design purpose was for voice services on
long copper lcops.

Do load coils oecur on fibexr loops?

No.

Do bridge taps occur on fiber loops?

NICOLE FLEMING & ASSOCIATES
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If a BellSouth customer was served with a
loop that had an erroneous load coil on

it --

Uh-huh.

-- would the customer be charged for the
removal of that load coil?

To clarify a little bit, if there's an
erroneous load coil, the DSL service
wouldn't actually work until the load coil
was removed. And so it's -- again, it's

a judgment as to whether that is done in
order Lo be able to start providing
service. So they wouldn't have service
and then see about the locad coil. They
would be ordering the service to see if
they could get the service. But typically
WEe «@¢o not charge thne customers for -- the
end user customer for that conditioning if
we determine it's &8n e¥rror onh ou¥r part.,

Do you have any other understanding as to
whether BellSocuth would charge a CLP for
the removal of an erronecus lcad coil?

I don't know.

I direct vouito vour testinmeny, page 11,

marked as Exhibit 2, lines 19 to 21. And

NICOLE FLEMING & ASSOCIATES
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it states here that BellSouth will remove
load coils on loops and subloops that are
greater than 18,000 feet in length at
rates pursuant to BellSouth's special
construction process contained in the FCC
Bell8outh Tariff No., 2. Do you gee that?
Yes, I do.
Have you ever viewed this section of
BellSouth Tariff No. 27
I have not.
(DEPOSITION EXHIBIT NO. 8 WAS MARKED.)
I'm handing you a document that's gquite
voluminous. I only have two copies. It
you need to take some extra time to review
with your counsel, feel free.

Can you direct me to the section
o e o R s i (L e R e ST YOou nave ak
understanding about where in this tariff
would be the rate that BellSouth would
charge to remove load coils on loops and
sublecops greater than 18,000 feet in
length?
I could take some time, probably read this

ands Find -1k I don't know exactly what

page it's located on now.

NICOLE FLEMING & ASSOCIATES
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1l ©@. Do you have. an understanding about how
2 much -- what those rates are sitting here
3 today?
4] A. It's a special construction process, my
5 understanding of that is you would request
6 a particular conatruction job and there
7 are rates governing the different
8 functions, but an engineer would have to
9 determine how much -- how many hours it
10 would take, how much time it would take to
11 do that kind of work, and come back with
aiviz. an estimate of what that special
13 construction cost would be. And then, of
14 course, the CLP would then say, go ahead
15 or do not go ahead with the work.
16/ Q. So would it then be a case-by-case basis
17 how that rate would be Set*
18/ A. It's -- Removing the load coils is going
1.8 to =<4 fle OBt “iggh & Tdse-Dy-case
20 basis, determines the location of the load
24 coil, how many have to be removed, what
22 the nature would be. That's why it
23 requires an engineer to figure that out
24 and determine what the actual cost would
25 be associated with that.
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0. What are the nature of the costs
associated with load coil removal?

A. First is identifying the load coil,
identifying their location, identifying
what services they are supporting, what
impacts they have, which is the
engineering and design work. The second
piece would actually be physically going
out with a construction crew and
potentially digging up the load coils, if
they're buried, or finding them on a
pole. And then rewiring the loop
facilities by, you know, potentially
cutting out or removing the load coil and
then reconnecting the loop facilities.
And those all have to be coordinated with
the whesriyving yoeu''ve gol obvidusly
underlying voice services that are going
through that facility that are available,
gso you have to coordinate that as well as
you have to make gure thaet ycu'r¥e not
negatively impacting the vocice customers
that are all impacted -- currently be
serviced om that facility.

Q. Would labor costs be a portion of the

NICOLE FLEMING & ASSOCIATES
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costs that BellSouth would incur?

Yes .

Would it be the largest portion?

Yes, I believe labor would be the largest
portion.

And regarding the rates -- and
understanding you don't know exactly what
they are,, but do you have an
understanding as to how those rates were
derived for thig Tariff No. 27

I don't know how those rates were derived.
Do you know whether they are in comﬁliance
with TELRIC?

I believe they're not derived from TELRIC.
Please return to your testimony, page 12
at lines 19 to 20. You state that
BellSeuth e offer te the CLPy ex¥ceeds 1L3
FCC requirements for line conditioning.
What do vou mean by that statement?

As I saild earlier today, line conditioning
is a very broad term, include a lot of
different -- essentially functions that
can perform to condition lines. There are
some forms of line condition we're

cbligated to provide and some forms of

NICOLE FLEMING & ASSOCIATES
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Would the billing and collection of
payment for those services need to be
included in this separate agreement?

Yeah. The separate agreement would look
just like any other commercial agreement
between two companies in that it would
include ordering information, what
services are to be performed, what's
expected of bepth parties, and then, of
course, billing, and then they always
require two to three pages of legal
documentation to protect the two companies
in that agreement.

And in your time at BellSouth, have you
ever negotiated a commercial contract with
another telecommunications carrier?

Yes.

And what type of service was covered in
Ehat cont¥acty

Professional services. In this particular
case, it was installation work.

Was this contract then obligating
BellSouth to send its personnel to go work
gsomewhere in exchange for which it got

paid?
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That's correct.

Were there any other types of agreements
that you negotiated?

I have negotiated information service
Agreenments. 1'm trving to think. Thoge
are the two, professional services and
information services.

How many such agreements did you
negotiate, approximately?

Been involved in negotiations, probably in
five or six different such agreements.
And, to the best of ybur recollection, how
long a time period was it from the
beginning cf the negotiatioﬁs until the
signing of the agreement?

It's wvaried by the eustomer in berms gf o=
in the particular agreement, andc there's
sometimes been a number of issues. I
believe the shortest is preobably in the
four to six week time frame, not
full-time, but, von kiow; to work through,
and the longest has been in the 12 to 18
month time frame, again not full-time but
just as we worked through the

negotiations.
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So was it as long as a year in some
instances?

Year, year-and-a-half, yes. Sometimes the
other companies have extenuating
cirgumstances that require them not to be
able to negotiate for a while, so that
causes time to pass.

Did BellSouth perform any other requested
work for these entities prior to the
signing of the agreement?

No.

Is it your understanding that BellSouth
would not perform any bridge tap removal
not covered in your bullets one, two,
three pricr to the signing of such an
agreement?

Mk. CULPEPPEK: Object: e the Term
of the question. What agreement are we
talking about?

MS. JOYCE: The separate agreement
that he's proposed would have to be done.
I1f a CLP wants a service to be performed
pricr to a separate agreement is
available, they have options. Either some

gservices can be performed as a result

NICOLE FLEMING & ASSOCIATES
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;

they've been identified in this
interconnection agreement, or -- and
others are available via special
conetruction through the PCC tariff. To
the degree they want something additional
to that, then we would not perform those
additional services until we had an
agreement in place to do that.
Do you know which FCC tariff they could
order out of?
Process construction processes as
identified in FCC Tariff No. 2.
Thig tariff?
Yes, that large one.

MS. JOYCE: Let's take a
ten-minute break.

(RECESS. )

BY MS. JOYCE:
We're back sn the record. Mr. “Fogle, do
you have a position on what
indemnification should be provided to
BellSouth 1if two CLPs split a line within
the BellSouth network?
The position that I have and BellSouth has

is simply that since we're not a party to

NICOLE FLEMING & ASSOCIATES
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those third-party agreements between a CLP
and whoever else they're choosing to split
a line with, we'd like to not -- we'd like
to be indemnified for whatever those
agreements are from any potential
liabilities that would result in them. We
den't have an opportunity to represent
BellSouth's interests in those agreements,
so we'd like to be indemnified from them.
And you'd like the Joint Petitioners to
indemnify BellSouth?
Yes.
Would you please turn to page 14 of youf
testimony? And at lines 14 to 16, you

\
state that BellSouth is just simply
requesgting that its limitation of
liabilities extend to third parties that
the Joint Pgtitioners may enter into
agreement within the process cof
establishing line splitting service. On
line 185, =zhotild that be with in, two
separate words? Just to clarify further
what your meaning is.
Yes.

Okay. It's Youy pogitiofni that -~- OF
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understan&ing that Joint Petitioners are,
at this time, unWilling to indemnify
BellSouth entirely?

That's my understanding, yes.

Sitting here today, what is the level of
indemnification that you think is
appropriate when two CLP lines split in
your network?

The level of indemnification between the
CLPs or to BellSouth or --

To BellScuth.

We're simply looking for the level of

indemnification that we have with

these -- with the CLPs that we negotiate
with not be extended to the -- whoever
they're negotiating with. I mean, we're
not. locking for edditiphal -- We do hot

expect to assume or incur additional
liabiiity as a result of independent
agreements that CLPs reach amongst
themselves that we're not a party to. We
just simply can't accept additional
liability as a result of that.

Would you, for example, think it

appropriate that BellSouth be indemnified

NICOLE FLEMING & ASSOCIATES
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for damages that arise out of one of those
CLP actions as they perform line
splitting?

Yes .

And are you familiar with the term
proximate cause?

No, I'm not.

Could you please turn to page 15 of your
testimony? And you state at lines 12 to
17 essentially that the North Carolina
Utilities Commission entered an order that
required BellSocuth to, gquote, alter
certain practices concerning its
FastAccess internet service. It would
effectively be ordering BellSouth to
violate or alter the express terms of
Bellgouth's Iederal tarifl. Bd you pee

that?

Well, is your position then that it is
possible the Commission would enter an
order that would require BellSouth to
viclate the law?

MR. CULPEPPER: Object to the form

of the guestion.
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A.

I believe the Commission could put an
order in that would require us to violate
our tariffs. I don't know whether or not
our tariffs carry the weight of law or
not. I believe they are agreed to by the
FCC.

Do you know whether a failure to comport
with a tariff provision is a violation of
the law?

I believe that it is.

Does BellSouth write its tariffs?

Yes,.we do.

From time to time, does BellSouth amend
its tariffs?

Yes, we do.

Has BellSouth ever amended its federal
tariff regarding DSL -~

Yes.

-- transport services?

Yes, we have.

Would BellSouth be unwilling tco amend its
federal DSL tariff in order to comply with
an order of the North Caroclina Utilities
Commissgion?

MR. CULPEPPER: Object to the form

NICOLE FLEMING & ASSOCIATES
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cf the gquestion.

I'm not sure. Can you rephrase that
question for me?

I'll state it in another version that
might make more sense.

That would be fine.

Would BellSouth amend its tariff in order
to comport with an order of the sgtate
commission?

No, not a federal tariff.

And why would that be the case?

It's a matter of jurisdiction. And state
rules and state orders are altered

begst -- like you say, to comport with
those rules is done through state tariffs
and state-based interconnection agreements
and other types oif documents ana rules ana
orders and laws and tariffs that are filed
wiithin theoge jurisdictiocns. It simply
wouldn't make sense for us to allow states
to make orders that require us to change
our federal tariffs. The main reason
behind that is that our federal tariff
governsg our actions in all nine states

that we do business in. And we change our

NICOLE FLEMING & ASSOCIATES
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federal tariff, it affects multiple
states' outcome, not just the particular
state that has given us this order.
Is it ever the case that your federal
tariff has provisions specific to
individual states?
I believe it probably does in various
places. There are some cases -- I know
with pricing particularly, they specify
particular marketplaces where we have
what's called pricing flexibility. Those
don't exist in all locations, all states.
So I believe there are state-specific
rules ih gsome of our federal tariffs.
And you've testified earlier that certain
commissions have ordered BellSouth to
continue to proviae DSL over a 1loop that
is in use by a CLP. Do you recall that?
THEL 18- Cosrent,
And do you know whether -- strike that.
Do you know how BellSouth came
into compliance with those orders?
Yes, I do.
And how did it come into compliance?

In Florida, we were ordered to provide our

NICOLE FLEMING & ASSOCIATES
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DSL service on a separate facility. So we
developed a process to do that. The
separate facility is purchased or put in

place by BellSouth and does not violate

our federal tariff. In Georgia and
Louisiana -- well, I'll move -- actually,
Kentucky is easier. You want to talk

about next.

In Kentucky, we're doing our DSL
service -- or we maintain our DSL service
over a rescld line., A resold line is, by
definition, a telephone company provided
exchange line facility. So, again, we're
not in wviolation of our federal tariff.

In Louisiana and Georgia, we were
required to put our DSL service on the
UNE-FP facility, same UNE-P facility that
the CLEC is using. That does violate our
federal tariff.

What, if anything, did BellSouth do to
address the fact that Georgia and
Louisiana had entered an order that would
cause it to violate its federal tariff?
We are hoping that the FCC doesn't

determine or decide to do an enforcement
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action against us since we are complying
with the state's order. We've also filed
for emergency petition for relief with the
FCC to specifically address the
jurisdictional issues and the overlapping
issues between the state and the federal
rules.

To your knowledge, have any BellSouth
personnel been in communication with the
FCC ‘'regarding the possibility that
BellSouth ig out of compliance with its
federal tariff as regards to the states of
Georgia and Louisiana?

I don't know.

To your knowledge, has BellSouth ever
provided DSL service on a retail basis
over a UNE loocp or a UNE-P facility in
North Caroclina?

I believe approximately three or four
years ago, there was an ordering mistake
or an edit that was missing in some of our
ordering systems that allowed for the
accidental provisioning of DSL service on
at the time only a handful, a few hundred

circuits region wide, of which I would

NICOLE FLEMING & ASSOCIATES
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assume some of them were North Carolina.
Do you know how many circuits were
involved?

I think it -- it's -- maximum amount,
approximately 700.

Is it your position that because of that
accidental provisioning that you
described, BellSouth was out of compliancé
with its federal tariff?

Yes, we were.

Were any penalties imposed by the FCC as a
result of that situation?

No, there were not.

What, 1f anything, did BellSouth do to

remedy the situation?

We -- Our first approach -- well, took
actyal Iy & three Pronged dpproach. Our
focus was to be as disruptive -- to

provide as little disruption as possible
to the end user customers. 86 oar firat
approcach was we talked with the CLECs
whose facilities we were using without
their permission. We identified the
individual end user customersg that had

identified the lines that we had our DSL
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service on their UNE-Ps. We gave them the

option at that time to convert into resold

lines. Several of the CLECs did convert
to resold lines. Some of them chose not
to.

At that point, we -- for those

individual end user customers that the
CLECs had chose not to convert to resold
lines, we then contacted the internet
service providers of those end users and
let them know that we would no longer be
able to provide DSL service. And then
once a particular time had gone by, we
then disconnected those end users from
their DSL service since they were
currently being provisioned over a UNE-P
1 iTie..

Did those customers retain their voice
service?

I don't know exactly what -- because the
outcome of the wvarious voice service
choices that they made, our interest was
entirely =-- was in complying with our FCC
tariff and alseo to no longer be using the

CLEC UNE facilities that we did not have

NICOLE FLEMING & ASSOCIATES
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permission to use.

0.  Did you ever ask permission to use those
facilities?

L. No; we 4.8 not.

Q. Did any CLEC invite you to use its
facilities to provide DSL over a loop it
wae using to provide voice service?

A. I don't recall if we were invited at that
time to use those facilities.

Q. Are you familiar with the monthly
recurring rates that a CLP pays toc access
a resold line?

A. I've got limited familiarity with it.

Q. To your knowledge, is it more or less than

what a CLP pays for a UNE line?

'A. I believe that it is generally more.

G Is it more or less than what a CLF pays

for a UNE-P facility?

T I believe it's more, but I'm not certain
on that.
@i, Was there ever a time that BellSouth

considered doing DSL over a UNE line?
A. We've considered it a couple of different
times over the last several years. 1t has

always -- The market opportunity has

NICOLE FLEMING & ASSOCIATES
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proven to be smaller and we believe it's
been smaller than the actual cost it would
take to be able to facilitate and provide'
our DSL service over a CLEC's UNE. So
we've chosen not to go forward with that.
So cost was one factor in that
determination, is your understanding?

Yes.

At page 20 of your testimony, lines 1 and
2, which continue over from line -- page
19, you state that BellSouth would have to
negotiate rates, terms, and conditions for
providing -- provisioning this service
with each CLP. Do you see that?

Yes.

Do you know whether those negotiations
ook place - with -aseles

In the states we've been ordered to
provide our DSL service, we developed

some -- a negotiating -- the language

that would g¢ inrto the interconnection
agreement that allowed us access to the
high-frequency portion of the loop. That
invelved time on our part to negotiate

with the two to three CLECs, required to
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negotiate -- and I know at least one of
they went to an arbitration over the
language that we then had to defend in an
arbitration. So we've done it in those
states where we've been required to
continue to provide our DSL service.

Were the negotiations conducted between
BellSouth and a group of CLPs together?
No, individual CLECs or CLPs.

Did BellSouth ever conduct these
negotiations in states in which it had not
been ordered to provide DSL over a UNE?
No, we have not. .

Did a CLEC in one of those states ever
request negotiations for that purpose?

I wouldn't know.

Do you know whether the North Carolina
Utilities Commission has reviewed the
issue of whether BellScuth should provide
DSL over a UNE line?

Yes, I believe the North Carolina
Utilities Commission has reviewed 1it.

And what is your understanding of their
Pondition oY Fulifly on that edue?

In our 271 proceedings, our 271 case, this

NICOLE FLEMING & ASSOCIATES
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issue came up repeatedly and included
North Carolina. And at that time, the
commission gquoted the Georgia/Louisiana
FCC order that stated specifically it
which stated specifically that the
incumbent CLEC has no obligation to
provide DSL service over the competitive
CLEC lease facilities.

Are you aware there is arbitration taking
place between ATC, Deltacom, and BellSouth
in North Carolina?

Yes.

"Do you know whether this issue is

contained in that arbitration?

I believe that it is.

Do you know why the North Carolina
Commission 1is reviewlng this 1ssue again?
I do not.

If in Borth Carcolina the Joint Petiticners
gave BellSouth permission to use their --
these lines, their UNE lines to provide
DSL service on a retail basis, do you know
whether BellScuth would do so?

Not -- We would not dc sc unless ordered

by the Commission.
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And 1f you could please turn again to your
testimony at page 20 -- exXcuse me, page
21, line 1. %You use the term the
Commission's consultative opinion to the
FCC. What type of opinion are you
referring to in that line?

This is an opinion that they entered in
gupport of our 271 application.

And it's your understanding that that is
called a consultative opinion?

That's my understanding, yes.

Did you participate in the 271 proceeding
in North Carolina?

I believe I filed written testimony. I
don't believe I actually appeared in front
of the Commission.

You appearea in front of --

I do not believe I appeared in front of
the Commission, but I do believe 1
provided written testimony.

EY page 22 gt line 19 te 22, you discuss
an emergency petition with the FCC. When
wag that petition filed, to your
knowledge?

I want to say last fall. I don't remember

NICOLE FLEMING & ASSOCIATES
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that task?

Yes.

Is there any reason that some further
consent must be acquired from BellSouth
prior to its complying with the order?
I'm not sure of that guestion. I'm not
sure what you're referring to.

Well, I guess to be more clear -- this
might speed things along.

Uh-huh.

If you'd look at Attachment 2, which is
marked as Exhibit 3.

Okay.

Page 44. Section 3.10.4. This is a
section that regards the issue that we're
talking about.

YEs

And BellSouth's proposed language begins
with a ¢lause, to the extent reguired by
applicable law. Do you see that?

Yes..

Do you know what that refers to?

I think we're discussing the fact that
there are potenpially an applicable law

that requires us to do the following.
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A .

Would the billing and collection of
payment for those services need to be
included in this separate agreement?

Yeah. The separate agreement would look
just like any other commercial agreement
between twe companies in that it would
include ordering information, what
services are to be performed, what's
expected of beth parties, and then, of
course, billing, and then they always
require two to three pages of legal
documentation to protect the two companies
in that agreement.

And in your time at BellSouth, have you
ever negotiated a commercial contract with
another telecommunications carrier?

YEs:

And what type of service was covered in
that contract?

Professicnal services. In this particular
case, 1t was 1installation work.

Was this contract then obligating
BellSouth to send its personnel to go work
somewhere in exchange for which it got

paid?

NICOLE FLEMING & ASSOCIATES
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That's correct.

Were there any other types of agreements
that you negotiated?

I have negotiated information service
agreements. I'm trying to think. Those
are the two, professional services and
information services.

How many such agreements did you
négotiate, approximately?

Been involved in negotiations, probably in
five or six different such agreements.
And, to the best of ybur recollection, how
long a time period was it from the
beginning of the negotiatioﬁs until the
signing of the agreement?

It's varied by the customer in terms of --
13 Bhe particuldr agicament; e there"s
sometimes been a number of issues. I
believe the shortest is probably in the
four to six week time frame, not
full-time, but, you know, to work through,
and the longest hag been 11 tlie 22 to 18
month time frame, again not full-time but
just as we worked through the

negotiations.
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Q.

So was it as long as a year in some
instances?

Year, year-and-a-half, yes. Sometimes the
other companies have extenuating
circumstances that require them not to be.
able to negotiate for a while, so that
causes time to pass.

Did BellSouth perform any other requested
work for these entities prior to the
signing of the agreement?

No.

Is it your understanding that BellSouth
would not perform any bridge tap removal
not covered in your bullets one, two,
three prior to the signing of such an
agreement?

ME. CULBPEPPEER: @b e s by rilie SEEm
of the question. What agreement are we
talkine about?

MS. JOYCE: The separate agreement
that he's proposed would have to be done.
If a CLP wants a service to be performed
prior to a separate agreement is
available, they have options. Either some

services can be performed as a result

NICOLE FLEMING & ASSOCIATES
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/

they've been identified in this
interconnection agreement, or -- and
others are available via special
construction through the FCC tariff. To
the degree they want something additional
to that, then we would not perform those
additional services until we had an
agreement in place to do that.
Do you know which FCC tariff they could
order out of?
Process construction processes as
identified in FCC Tariff No. 2.
Thisg tariff?
Yes, that large one.

MS. JOYCE: Let's take a
ten-minute break.

(RECESS. )

BY MS. JOYCE:
Welre bhack on the recard. M. Fogle, do
you have a position on what
indemnification should be provided to
BellSouth if two CLPs split a line within
the BellSouth network?
The position that I have and BellSouth has

is simply that since we're not a party to

NICOLE FLEMING & ASSOCIATES
TEL: {919} E5§7-1123 FAX: {913} 5671105
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those third-party agreements between a CLP
and whoever else they're choosing to split
a line with, we'd like to not -- we'd like
to be indemnified for whatever those
agreements are from any potential
liabilities that would result in them. We
don't have an opportunity to represent
BellSouth's interests in those agreements,
so we'd like to be indemnified from them.
And you'd like the Joint Petitioners to
indemnify BellSouth?
Yes.
Would you please turn to page 14 of youf
testimony? And at lines 14 to 16, you

\
state that BellSouth is just simply
requesting that its limitation of
liabilities extend to third parties that
the Joint Pgtitioners may enter into
agreement within the process of
establishing line splitting service. on
l1ineé 15, shoxld that be with im; two
separate words? Just to clarify further
what your meaning is.
Yes.

okay. - It's your position that . -- or

NICOLE FLEMING & ASSOCIATES
TEL: (919) 567-1123 FAX:(919) 587-1L109
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understanding that Joint Petitioners are,
at this time, unwilling to indewnify
BellSouth entirely?

That's my understanding, yes.

Sitting here today, what is the level of
indemnification that you think is
appropriate when two CLP lines split in
your network?

The level of indemnification between the
CLPs or to BellSouth or --

To BellSouth.

We're gimply looking for the level of

indemnification that we have with

these -- with the CLPs that we negotiate
with not be extended to the -- whoever
they're negotiating with. I mean, we're
ot looking ter additienal == we dg Dot

expect to assume or incur additional
liability @8 a Tegult of irndeperident
agreements that CLPs reach amongst
themselves that we're mnot a party to. We
just gimply can’'t accept additicnal
liability as & result of that.

Would you, for example, think it

appropriate that BellSouth be indemnified

NICOLE FLEMING & ASSOCIATES
TBL:(919) B567-11203 FAX: (919) 567-1109
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for damages that arise out of one of those
CLP actions as they perform line
splitting?
Yes.
And are you familiar with the term
proximate cause?
Ne;  I-hdt .
Could you please turn to page 15 of your
testimony? And you state at linee 12 to
17 essentially that the North Carolina
Utilities Commission entered an order that
required BellSouth to, quote, alter
certain practices concerning its
FastAccess internet service. It would
effectively be ordering BellSocuth to
violate or alter the express terms of
Bedd South's fetderal tarifil: Do you gee
that?
Yes, I do.
Well, is your position then that it is
possible the Commission would enter an
order that would require BellSouth to
violate the law?

MR. CULPEPPER: Object to the form

of the question.

NICOLE FLEMING & ASSOCIATES
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A,

I believe the Commission could put an
order in that would reguire us to violate
our tariffs. I don't know whether or not
our tariffs carry the weight of law or
not. I believe they are agreed to by the
FEC.

Do you know whether a failure to comport
with a tariff provision is a violation of
the law?

I believe that it is.

Does BellSouth write its tariffs?

Yes,'we do .

From time to time, does BellSouth amend
ite Eariffe?

Yes, we do.

Has BellSouth ever amended its federal
tariff regarding DEL --

Yes.

-- transport serviceg?

Yes, we have.

Would BellSouth be unwilling to amend its
federal DSL tariff in order to comply with
an crder of the North Carolina Utilities
Commission?

MR. CULPEPPER: Object to the form

NICOLE FLEMING & ASSOCIATES
TEL: (9192} 567-1123 PEE: (P19} B567-1108
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of the question.

I'm not sure. Can you rephrase that
question for me?

I'll state it in another version that
might make more sense.

That would be fine.

Would BellSouth amend its tariff in order
to comport with an order of the state
commission?

No, not a federal tariff.

And why would that be the case?

It'g a matter of jurisdiection. And state
rules and state orders are altered

best -- like you say, to comport with
ﬁhose rules is done through state tariffs
and state-based interconnection agreements
and other types oif documents ana rules and
orders and laws and tariffs that are filed
within those jurisdictions. i1t simply
wouldn't make sense for us to allow states
tc make orders that reguire us to change
cur federal tariffs. The main reason
behind that is that our federal tariff
governs our actions in all nine states

that we do business in. And we change our

NICOLE FLEMING & ASSOCIATES
TEL:(819) 567-1123 PAX:(919) 567-1100
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federal tariff, it affects multiple
states' outcome, not just the particular
state that has given us this order.
Ig it ever the case that your federal
tariff has provisions specific to
individual states?
I believe it probably does in various
places. There are some cases -- 1 know
with pricing particularly, they specify
particular marketplaces where we have
what's called pricing flexibility. Thoae
don't exist in all locations, all states.
€o I believe there are state-specific
rules ih some of our federal tariffs.
And you've testified earlier that certain
commissions have ordered BellSouth to
continue to provide DSL over a loop that
ig in use by a €LP. Do you recall that?
THat A& cotrect
And do you know whether -- strike that.
Do you know how BellSouth came
into compliance with those orders?
Yes, I do.
and how did it come into compliance?

In Florida, we were ordered to provide our

NICOLE FLEMING & ASSOCIATES
TEL: [(919) 567-1123 FPRX: (919) 567-1109
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DSL service on a separate facility. So we
developed a process to do that. The
separate facility is purchased or put in

place by BellSouth and does not violate

our federal tariff. In Georgia and
Louisiana -- well, I'll move -- actually,
Kentucky is easier. You want to talk

about next.

In Kentucky, we're doing our DSL
service -- or we maintain our DSL service
over a resold line. A rescld line is, by
definition, a telephone company provided
exchange line facility. So, again, we're
not in violation of our federal tariff.

In Louisiana and Georgia, we were
required to put our DSL service on the
UNE=P facility, same UNE-P facility that
the CLEC is using. That does violate our
federal tariff.

What, if anything, did BellSouth do to
address the fact that Georgia and
Louisiana had entered an order that would
cause it to violate its federal tariff?
We are hoping that the FCC doesn't

determine or decide to do an enforcement

NICOLE FLEMING & ASSOCIATES
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action against us since we are complying
with the state's order. We've also filed
for emergency petition for relief with the
FCC to specifically address the
jurisdictional issues and the overlapping
issues between the state and the federal
rules.

To your knowledge, have any BellSouth
personnel been in communication with the
FCC ‘'regarding the possibility that
BellSouth is out of compliance with its
federal tariff as regards to the states of
Georgia and Louisiana?

I don't know.

To your knowledge, has BellSouth ever
provided DSL service on a retail basis
over & UNE loep or & UNE-P facility in
North Caroclina?

I believe approximately three or four
years ago, there was an ordering mistake
or an edit that was missing in some of our
ordering systems that allowed for the
accidental provisioning of DSL service on
at the time only a handful, & few hurndred

circuits region wide, of which I would

NICOLE FLEMING & ASSOCIATES
TREL:(81%) 5671123 FAX: (919) 567-11009
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assume some of them were North Carolina.
Do you know how many circuits were
involved?

I think it -- it's -- maximum amount,
approximately 700.

Is it your position that because of that
accidental provisioning that you
described, BellSouth was out of compliancé
with its federal tariff?

Yesg, wWe were.

Were any penalties imposed by the FCC as a
result of that situation?

No, there were not.

What, if anything, did BellSouth do to

remedy the situation?

We -- our first approach -- well, took
actually & tnree pronged approach. Qur
focus was to be as disruptive -- to

provide as little disruption as possible
to the end user customers. S¢ our first
approach was we talked with the CLECs
whose facilities we were using without
their permission. We identified the
individual end user customers that had

identified the lines that we had our DSL

NICOLE FLEMING & ASSOCIATES
TEL: (919) 5671123 PAX :(912) 567-1109
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service on their UNE-Ps. We gave them the

option at that time to convert into resold

lines. Several of the CLECs did convert
to resold lines. Some of them chose not
to.

At that point, we -- for those

individual end user customers that the
CLECs had chose not to convert to resold
lines, we then contacted the internet
service providers of those end users and
let them know that we would no longer be
able to provide DSL service. And then
once a particular time had gone by, we
then disconnected those end users from
their DSL service since they were
currently being provisioned over a UNE-P
lirie.

Did those customers retain their voice
service?

I don't know exactly what -- because the
outcome of the various voice service
choices that they made, our interest was
entirely -- was in complying with our FCC
taraff and alse to née longer be usging the

CLEC UNE facilities that we did not have

NICOLE FLEMING & ASSOCIATES
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permission to use.

oI Did you ever ask permission to use those
facilities?

B No, we did not.

Q. Did any CLEC invite you to use its
facilities to provide DSL over a loop it
was using to provide voice service?

A. I don't recall if we were invited at that
time to use those facilities.

Q. Are you familiar with the monthly
recurring rates that a CLP pays to access
a resold line?

A, I've got limited familiarity -with it.

Gl To your knowledge, is it more or less than
what a CLP pays for a UNE line?

A, I believe that it is generally more.

2 Is it more or less than what a CLP pays

for a UNE-P facility?

A . I believe it's more, but I'm not certain
on that .
9. Was there ever a time that BellSouth

considered doing DSL over a UNE line?
A. We've considered it a couple of different
timeg over the last several years. It has

always -- The market opportunity has

NICOLE FLEMING & ASSOCIATES
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proven to be smaller and we believe it's
been smaller than the actual cost it would
take to be able to facilitate and provide'
our DSL service over a CLEC's UNE. So
we've chosen not to go forward with that.
So cost was one factor in that
determination, is your understanding?

Yes.

At page 20 of your testimony, lines 1 and
2, which continue over from line -- page
19, you state that BellSouth would have to
negotiate rates, terms, and conditions for
providing -- provisioning this service
with each CLP. Do you see that?

Yes.

Do you know whether those negotiations
took piace with a CLP?

In the states we've been ordered to
provide our DSL service, we developed

some -- a negotiating -- the language

that would go into the interconnection
agreement that allowed us access to the
high-frequency portion of the loop. That
involved time on our part to negotiate

with the two to three CLECs, required to

NICOLE FLEMING & ASSOCIATES
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negotiate -- and I know at least one of
they went to an arbitration over the
language that we then had to defend in an
arbitration. So we've done it in those
states where we've been required to
continue to provide our DSL service.

Were the negotiations conducted between
BellsSouth and a group of CLPs together?
No, indiwvidual CLECs or CLPs.

Did BellSouth ever conduct these
negotiations in states in which it had not
been ordered to provide DSL over a UNE?
No, we have not. .

Did a CLEC in one of those states ever
request negotiations for that purpose?

I wouldn't know.

Do you know whether the North Caroclina
Utilitieg Commission has reviewed the
issue of whether BellSouth should provide
DSL over a UNE line?

Yes, I believe the North Carolina
Utilities Commission has reviewed it.

And what is your understanding of their
pogition or ruling on that issue?

In our 271 proceedings, our 271 case, this

NICOLE FLEMING & ASSOCIATES
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issue came up repeatedly and included
North Carolina. And at that time, the
commission guoted the Georgia/Louisiana
FCC order that stated specifically Gl
which stated specifically that the
incumbent CLEC has no cobligation to
provide DSL service over the competitive
CLEC lease facilities.

Are you aware there is arbitration taking
place between ATC, Deltacom, and BellSouth
in North Carolina?

Yes.

"Do you know whether this issue is

contained in that arbitration?

I believe that it is.

Do you know why the North Carolina
Commilission 1is reviewlng this 1ssue again?
I do not.

If in North Carolina the Joint Petitioners
gave BellSouth permission to use their --
these lines, their UNE lines to provide
DSL service on a retail basis, do you know
whether BellSouth would do so?

Not -- We would not do so unless ordered

by the Commission.

NICOLE FLEMING & ASSOCIATES
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And if you could please turn again to your
testimony at pagé 20 -- excuge me, page
21, line 1. You use the term the
Commission's consultative opinicn to the
FCC. What type of opinion are you
referring to in that line?

This is an opinion that they entered in
support of our 271 application.

And it's your understanding that that is
called a consultative opinion?

That's my understanding, yes.

Did you participate in the 271 proceeding
in North Carolina?

I believe I filed written testimony. I
don't believe I actually appeared in front
of the Commission.

You appearea 1in front of --

I do not believe I appeared in front of
the Commission, but I do believe I
provided written testimony.

At page 22 at line 17 to 22, you digcuss
an emergency petation with the FCC. When
was that petition filed, to your
knowledge?

I want to say last fall. I don't remember

NICOLE FLEMING & ASSOCIATES
TEL:{919) 567-1123 EAX:1(919) 567-1109
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the exact date.

And what did the petition ask for?
Specifically it asked the FCC to address
and declare once and for all whether we
are or are not required to provide our DSL
service over a UNE-P so that we would not
have to litigate this issue over and over
again in a number of different states, in
a number of different arbitrations, and
then have to deal with the subsequent
appeals, so that's the reason for the
emergency relief.

And when you state at lines 20 to 22 that
in response to this emergency petition,
all current proceedings are being held in
abeyance, awaiting the outcome of the
FCC's aetermination on this i1ssue, which
current proceedings are you referring to?
Trimteferting o - ghe sppesalas BRellSouth
has appealed the various orders in the
four states that are associated with DSL
with UNEs. And those appeals have all
been -- are being -- awaiting the

outcome of the FCC's determinaticn on this

issue for directive.

NICOLE FLEMING & ASSOCIATES
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So these appeals were filed in Georgia,
Louisiana, Kentucky, and Florida?

In the appropriate appellate jurisdictioné
for those, yes.

And did you participate in the briefs that
were written in those appeals?

I think I helped develop some of the
factual bases for those briefs.

And when were those briefs filed?

My recollection is at various times
through last year, from early in the year
through the end of the year. I don't know
exactly when each of them individually
were filed.

Do you know when the initial reguest to
appeal the orders were filed?

I do nat., 1 know we put -- we did our
request to appeal within the proper time
frames that we were -- the proper windows
we were allowed to appeal, but I don't
remember exactly when those dates were.

If a state commission were to order
BellScuth to perform a task --

Uh-huh.

-- would BellSouth endeavor to perform

NICOLE FLEMING & ASSOCIATES
TEHL: (919} 5671123 FAX:1919) 567-1109
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that task?

A. Yesg.

B. Is there any reason that some further
consent must be acgqguired from BellSouth
prior to its'complying with the order?

A. I'm not sure of that guestion. I'm not
sure what you're referring to.

05 Well, I guess to be more clear -- this
might speed things along.

A. Uh-huh.

o If you'd look at Attachment 2, which is
marked as Exhibit 3.

A.. ©Okay.

Qs Page 44. Section 3.10.4. Thisg isg a
section that regards the issue that we're
talking about.

A. Yes.

Q. And BellSouth's proposed language begins
with & elause, to the extent reguirved by
applicable law. Do you see that?

A. Yes.

i, Do you know what that refers to?

A. I think we're discussing the fact that
there are potenpially an applicable law

that requires us to do the following.

NICOLE FLEMING & ASSOCIATES
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Where is that applicable law found?

In North Carolina, I don't believe there
ié an applicable law that requires us to
provide our DSL service for FastAccess.
So would it -- is it fair to say that
applicable law, in your understanding,
would be the orders from Georgia and
Louisiana? Would those be a repository of
applicable law for this section?

The only requirement that I'm aware of
that -- legal reguirement that we have
had to -- or forced to -- or required to
provide our DSL service, our FastAccess
service to CLPs end users has been in
Louisiana, Georgia, Florida, and Kentucky.
So would those orders comprise the
applicable law?

As it is today, ves.

And then thig gecilion goes on to 8ay Tthat
BellScouth shall provide its DSL service
and FastAccess services. Are those two
distinct services?

Yes, they were.

What is DSL service?

DSL service is a term we use for the

NICOLE FLEMING & ASSOCIATES
TEL:(919) 567-1123 FAX: (919) 567-11095
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wholesale DSL service, as we call it
internally. But it's essentially the
federally tariffed DSL service that's
available to internet service providers.
Is that service provided to CLPs on a
wholesale basis?

It's provided to CLPs under the same terms
and conditions that it's provided to
anybody else subject to the federal
tariff, =o0...

Who is anybody else?

Anybody who meets the terms and conditions
of -- of -- to have the ability to
purchase services out of our federal
tariff, we're required to provide services
to them, whether they be a CLP, an
interexchanige carriar, dn ISE; an end
ugser. We can't discriminate who buyé at
the federal tariff level, g0 we have --
all the above buy DSL servicesg out of our
federal tariff to use.

So 1s it your understanding then that the
DSL service is provided under the same
terme and conditions to a CLP as to &

retail end user?

NICOLE FLEMING & ASSOCIATES
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A.

To the degree a retail end user wants to
buy DSL services out of a federal tariff,
they can do that. It's not very common.
It does happen. But ISPs, internet
service providers, as well as CLPs all buy
out of the same tariff at the same terms
and conditions.

Do you know the rates associated with the
DSL service referenced in this?

It depends on which DSL service you're
talking about, different rates for
different services.

And those are all in the tariff?

They're all specified in the tariff, that
ig correct.

What is FastAccess service?

FastAccess service 1s a retail internet
access service. It's an informaticn
service that's provided by BellSouth to
retail end users, both consumers and small
businesses and large businessesg. It
combines information in e-mail and all the
internet protocol activity and support and
help desk and Usesgs the tarxiff or DSL

transport service. It's tariffed with the

NICOLE FLEMING & ASSOCIATES
TEL: (919) 567-1123 FAX:(919) 567-1109




10

11

12

13

14

15

16

17

18

1.9

20

24

22

23

24

25

142

ERIC FOGLE - CONFIDENTIAL, FOR ATTORNEYS' EYES ONLY

FCC as one of its inputs to create an
information serxrvice that is sold to the
end user. FastAccess is referred to kind
of collectively as that group of services
that are sold by retail to those end
users.

So is it your understanding that DSL
service is, as thé FCC uses the term, a
telecommunication service?

Yes, that's my understanding.

Would it belfair to say then that
FastAccess takes that telecommunication
service and adds what the FCC terms
information services?

TES

Are the rates different for DSL service
and FastAccess service?

Yesg.

And they're all tariffed?

No. DSL services are ﬁariffed.
FastAccess services are not tariffed.

And why not?

Because their information service. By
definition, there's no tariff requirement

because it's a competitive marketplace.

NICOLE FLEMING & ASSOCIATES
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And then referring back to this

provision. It goes on to say that these
services we were discussing will be
provided to a customer for use with UNE-P
as loops. Do you have an understanding as
to what that clause means?

I would venture to say that that's not the
best written paragraph. I believe the
issue there is that the different orders
that we have right now between Georgia,
Louisiana, Kentucky, and Florida all have
different requirements as to how we must
continue to provide our DSL services or
our FastAccess. And some impact UNE-P,
some impact UNE loops. I think they're
gsimply trying to incorporate the language
so that depending on what the applicable
law is, we will comply.

Could this clause mean that these gervices
will be provided over UNE-P as if the
UNE-P were a UNE loop?

I don't read it as that way.

And then this section goes on to say that
BellSouth will provide those two services

pursuant to separately negotiated rates,

NICOLE FLEMING & ASSOCIATES
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terms, and conditions. What would be
examples of rates, terms, and conditions
that would need to be separately
negotiated?

To a degree, we're ordered to -- again, it
comes back to the applicable law and
what's ordered. We simply don't know what
the North Carolina Utilities Commission is
going to order. But if they were to order
us to continue to provide our FastAccess
service or some aspect of our FastAccess
service, which is non-regulated, our
prices and rates and terms and conditions
of that are all subject to commercial

agreements. To the degree we would offer

those to the CLEC or the CLP, we'd have to

negotiate that.

If a CLP wanted to obtain DSL service --
wholesale service, are there rates that
would apply other than what's in your
federal tariff?®

No.

Do you know what kinds of terms and
conditions are included in your federal

tariff for the wholesale DSL service?

NICOLE FLEMING & ASSOCIATES
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A.

Well, we have ordering terms and billing
terms, provisioning terms, those types of
things. We have expectations that our
customers pay us for those services they
order, that types of thing. Those are
covered in the tariff.

Are there 1liability terms in the tariff «-
in the DSL wholesale tariff?

Liability terms in terms of expressing
liability between BellSouth and their
customers?

As between BellScuth and the CLP that's
purchasing the DSL wholesale service.

I assume somewhere in the federal tariff
there's a discussion of liability. I
don't know exactly where it would be.

So sitting here, as you read this
language, can you think of any rates,
terms, and conditions that would not be in
the tariff that would govern when a CLP
purchases DSL wholesale service from
BellSouth?

All DSL wholesale services are tariffed,
g0 those tariff rulegs would apply. (8 hlks

tariff rates would apply.

NICOLE FLEMING & ASSOCIATES
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Now, you stated that in Georgia and
Louisiana, BellSouth took the steps of
estabiishing agreements with CLPs in order
to comply with the orders of the Georgia
and Louisiana commissions; is that
correct?

That's correct.

And do those agreements include termes and
conditions that discuss how -- what the
product is called for purposes of placing
an order?

The terms and conditions that are in the
interconnection agreement all have to do
with access and meeting our obligation as
required by law. One of the reguirements
is that we have access to the
high-frequency portion of the loop, so we
acquire in the interconnection agreement
that the CLEC or CLP give us access to the
high-frequency portion of the loop at no
charge

And those terms and conditions are
included in the interconnectionVagreement?
They are included in the interconnection

agreements in Georgia and Louilisiana and

NICOLE FLEMING & ASSOCIATES
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Florida. I don't know if they are in
Kentucky.

And do those agreements have terms and
conditions for how a CLP would order and
obtain the service that you'wve been
ordered to provide?

In this case, the orders are not for the
CLP to order the DSL service or the
FastAccess service. It's for BellSouth to
continue to provide its DSL service or
FastAccess service to an end user. So the
CLP itself is not ordering that service.
So there's no terms or conditions about
how they would order the DSL or FastAccess
service in the interconnection agreement.
Are the methods and procedures by which
BellSouth would provide DSL service to an
énd user under those circumstances
different from state to state in the
BellSouth region?

Yes.

And in what respects are they different?
The rules or the orders that we have been
ordered -- what we've been ordered to do

in Florida is different than what has been

.
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done in Georgia and Louisiana and
Kentucky. So the process for implementing
and complying with the order is

different.

In Florida, we do -- we provide
our DSL sexvice -- actually, sorry. In
Florida, we were specifically ordered to
continue to provide our FastAccesgs
service, so we provide that over a
separate facility. We actually provision
a new loop to the home to provide that
service.

In Georgia and Louisiana, we're
ordered to provide it on the same
facility, so we facilitate paths on the
same facility.

In Kentucky, we do it over a
resold line and then reprice on a monthly
basis the price of that rescld line to be
equivalent to a UNE-P.

So in each case, the process that
we have to go through and the coordination
we have to go through with the CLEC is
different in -- ag a result of the orders

that we have received.

NICOLE FLEMING & ASSOCIATES
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But as a matter of what BellSouth is able
to perform, regardless of what it's
ordered to do, when a CLEC customer wants
BellSouth DSL, would the means by which
BellSouth provides DSL to that customer
when that customer is a CLP voice
customer --

Uh-huh.

-- be different in one state as opposed to
another?

Yes. I mean, the means we provide it in
Florida is over a separate line. In
Georgia and Louisiana, it's all the same
facility as the UNE—P; In Kentucky, we
provide it over a resold line.

Is it technically feasible for BellScuth
to provide DSL over a UNE-P in each of its
states?

Yes.

Is it technically feasible for BellSouth
to provide DSL FastAccess over a separate
loop in each of its states?

Yes.

The agreements that were signed in Georgic
I

)

and Louisiana with the CLPs, are they

NICOLE FLEMING & ASSOCIATES
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state specific?

Yes, they are.

Does BellSouth use the same 0SS ordering
systems in each of its states?

I believe, yes, we do.

Do you know whether BellSouth has

any 251 -- Section 251 interconnection
agreements that include provisions that
discuss whether CLP customers may obtain
FastAccess?

I believe that language has been
incorporated into interconnection
agreements in Florida, Louisiana, and
Georgia. I don't know what's been done in
Kentucky, but all of those are under
appeal by BellSouth.

These were not region-wide Section 251
agreements?

No.

Has BellSouth ever considered implementing
what it bas been erdered te do in Georgia
in any of ite other states?

We have considered what -- over a UNE-P is
in the general sense from product

prospective, which is very similar to what

NICOLE FLEMING & ASSOCIATES
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wag ordered in Georgia, and projected that
from a region-wide perspective. If we
were to actually provide the Georgia
solution in Florida, we would be in
violation of the Florida law as well as
the Kentucky law. So we don't really have
the leeway of applying it everywhere
because the rules that we were ordered to
do are sufficiently different that one
does not necessarily comply with the
other.

Did the Florida Commission order BellSouth
not to provide DSL over a new line?

No, they did not.

Did the Georgia Commission order BellSouth
not to provide FastAccess service over a
stand-alone loop?

I don't remember the exact wording of the
language, but 1 don't believe we were
given -- we were -- I believe we were
required to provision our FastAccess
service over the same facility.

But were you ordered not to provide
FastAcceses over a gtand-alone loop?

MR. CULPEPPER: Object to the form

NICOLE FLEMINC & ASSOCIATES
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of the guestion. It's been asked and
answered, for one thing.

MS. JOYCE: His question

wasn't -- His response wasn't
responsive. He said what they are ordered
to do, and I just simply asked -- maybe I

could be more clear.

Would the Georgia Commission preclude
BellSouth from serving a CLP end user
customer over a stand-alone loop for DSL
service?

I den't recall if they specifically
excluded that.

Do you know whether the -- some or all of
the CLPs with whom you signed agreements
in Georgia and Louisiana to implement
those state orders are presgent in the
other BellSouth states?

Many of them have the -- presence in
multiple states.

And, to your knowledge, did any of those
CLPs request that BellSouth implement that
agreement in any other BellSouth state?

I don't know cne-way o thée dthey Gf i¥tg

been requested.
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Did you participate in the negotiations by
which those agreements were reached?
I participated in negotiations with FDN in
Florida. I supported the negotiators in
the Louisiana and the Georgia
negotiations, but did not directlw
participate.
And do you have an understanding, for
example, for the FDN negotiation, what was
the length of time that elépsed between
the beginning of the negotiations and the
gigning of the agreement?
I think that particular agreement was
negotiated in approximately two to three
weeks.
And do you have any understanding of the
time frame that elapsed in Georgia?
I do not know.
Do you know how long it took for those
agreements to be negotiated in Louisiana?
I do not know.

MS. JOYCE: All right. I think we
can break for lunch. Go off the record.

(LUNCH RECESS: )

BY MS. JOYCE:

NICOLE FLEMING & ASSOCIATES
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o

Hello, Mr. Fogle. You understand you're

gtill under oath?

Yes, T das

A1l right. ‘Now, 1'd like to discussg with

you the issue of what should the

definition of cross connect be in the

agreement that's at issue in this case.
Did you participate in the calls

that negotiated this particular issue

between the Joint Petitioners and

BellSouth?

No, I did not.

And did you consult with anybody at

BellSouth who did participate in those

calls?

Yes, I did.

And who were those persons?

Lyan Brewey, B-r-€-W-E8-T.

And is she an attorney?

No, she's not.

And did you discuss things with her

verbally?

Yes.,

And did vou provide her with anything

written regarding the position or Issue

NICOLE FLEMING & ASSOCIATES
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4-17

T did not; no.

And on what understanding, what basis did
you write your testimony for Issue 4-17
Developed this issue based on
conversations with Lynn Brewer.

Turn, please, to page 24 of your
testimony. Beginning at line 5, you
define a crossg connect as a jumper on a
frame (main distribution frame or
intermediate distribution frame) or panel
(digital service cross connect (DSX) or
light guide crogs tonnect == cross
connect (LGX) that is used to connect
equipment and/or facility terminations
together. Did you derive that definition?
No,; T did “hoti

And do you know whether that definition is
the same as the definition the FCC may
have provided for a cross connect?

T den't kEnow.

Have you reviewed the FCC's xrules
regarding what is a cross connect?

I have reviewed some of them.

Do you recall reviewing the definition of

NICOLE FLEMING & ASSOCIATES
TEL {919 867 =118 BNX oG ey 5671400
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No., I doinot.

(DEPOSITION EXHIBIT NO. 9 WAS MARKED.)

I'm going to hand you a document marked
Exhibit 9: Again, it's voluminous.

Again, I believe I just have two copies of
that. And do you recognize this document?
It appears to be Attachment 4, Collocation
from interconnection agreement.

And would you accept that this is the
attachment that's being negotiated in this
case?

Yes, I will.

And see that it indicates on the front
5-23-04 draft. Do you understand that
that means that this is a draft that was
in place between the parties as of May
23rd, 20047

That would be my understanding, yes.

Will you please turn to page -- what is
numbered on the top as page 11. And do
yvou see there Section 3.9, And there's a

section that is designated for customer
vergsion of language?

Yes, T do.

NICOLE FLEMING & ASSOCIATES
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It states that a crosgs connection (cross
connect) is a cabling scheme between
cabling runs, subsystems, and equipment
using patch cords or jumper wires that
attach to connection hardware on each end,
as described and defined by the FCC. Do
you see that?
Yes, 1 do.
Do you believe that definition is an
appropriate definition for a cross
connect?
For just a cross connect as a broad
definition, yeah, that's an appropriate
definition.
(DEPOSITION EXHIBIT NO. 10 WAS MARKED.)
I'm handing you an exhibit that's been
marked Exhibit 10.

MR. CULPEPPER: Thanks.
Have you ever seen this document before?
No, I don't believe I have.
Do you see the front page indicates this
ig an order from the Federal
Communications Commission?
A R S e

And it was released August 8th, 2001, in a

NICOLE FLEMING & ASSOCIATES
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A.

docket entitled deployment of wireline
services offering advanced
telecommunications capability. Did you
participate in the FCC rule making that
resulted in this order?
No, 1 did not.
Can you please turn to the'second page of
this exhibit and look at paragraph 58.
And there's some quoted language in that
paragraph.
Yes, I see that.
Please compare that quoted language in
this FCC order portion thereof and the
language that appears in bold type on
Bxhibit 9 at Seection 3.9.

MR. CULPEPPER: We are looking at
paragraph 58; right?

MS. JOYCE: Thatfs right.

MR. CULPEPPBER.: Al wiigde .
They appear to match pretty closely.
Can you explain to me what the difference
is between the quoted language in this FCC
order and your definition of cross connect
provided at page 24 of your testimony?

I believe our language is a little bit

NICOLE FLEMING & ASSOCIATES
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159

more specific as to what types of
equipment might be cross connected to.
More specific in that it provides proper
names such as main distribution frame or
intermediate distribution frame as one of
the points that a cross connect would
gennect Lo?

Yed.

Do you know why those specific proper
nouns have been placed into this
definition that appears on page 247

In the issues, as we have developed it --
or as we understand it is that we're
teying to do in the collodation section of
the interconnection agreement is limit the
cross connect language to a collocation
cross connect and not just to a cross
connect in general, as there are other
types of cross connects that are subject
to other jurisdictions and other
agreements. So we're simply trying to
make sure that we're making the definition
of cross connect sufficiently narrow to
only include gollocation crogg connects . in

this particular section of the agreement.

NICOLE FLEMING & ASSOCIATES
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Q. Describe for me what is the facility that
would be a cross connect that is not a
collocation c¢ross connect?

A. A co-carrier cross connect is not a
collocation cross connect.

Q. What types of equipment facilities would a

co-carrier cross connect connect?

il A co-carrier cross connect would be a
cross connect that's -- you can order out
of FCC tariff that would -- essentially

connects the collocation space of one
carrier to the collocation space of
another carrier or could also cross
connect between exchange carriers or
anybody else who needs to cross connect
between carriers.

0. Sc your testimony is that a -- may I call
it a non-collocation cross connect, one
type of that would be a connection between
two collocated carriers?

A. My testimony would be that a
non-collocation cross connect would be a
co-carrier cross connect, which is -- has
a different purpoge and a different use as

opposed to providing collocation

NICOLE FLEMING & ASSOCIATES
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conductivity between BellSouth and the
CLP.

Q. But ‘a co-carrier cross connect would run
between the facilities of two collocated
carriers; 1is that correct?

A. -That's my understanding, yes.

0k Looking at Exhibit 10, the quoted language
at page 58,

A. Okay.

Qs Would a co-carrier cross connect fall
within this definition provided here?

Rl Yes, 1t would,

Q. Is there another type of cross connection
that is not a collocation cross
connection?

A. There may be. I'm not aware of one that I
could name at this moment.

Q. Is it your position that a co~-carrier
cross connect should not be provided to
the Joint Petitioners?

A. I believe the co-carrier cross connects
should be provided to the Joint
Petiticners, and they're available to them
emligedt oto- the FEE tEE$f that theyvlie

tariffed din.
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Is that a BellSouth tariff?

Yes.

Do you know what the rates are for a
co-carrier cross connect?

I do not.

And do you know what rates would be
applied to a collocation cross connect
under Attachment 47

I don't know them ocffhand, no.

Do you know whether the rates for a
co-carrier cross connect are developed in
accordance with TELRIC?

I would assume that they're not.

Do you know whether a collocation cross
connect rate is developed in accordance
with TELRIC?

I would assume that they are.

Is it your position that different rates
should indeed apply to these two different
facilities?

I believe they have different purposes and
they have different applications as well
as different rules of law that apply to
them, different jurisdiction, sc it makes

sense there would be potentially different

NICOLE FLEMING & ASSOCIATES
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rateg, but I don't know if the rates are
actually different.

What is the purpose of a co-carrier cross
connection?

Co-carrier cross connection provides cross
connects between two different carriers.

It doesn't connect to the incumbent,

‘BellSouth. One example would be if you

needed to connect -- one CLP wanted to
connect to their customers that have a
service they provide to some equipment in
another CLP's collocation space for a
service that CLP provides. And so one
method for doing that is the use of a
co-carrier cross connect.

And what is the purpose of a collocation
cross connect?

Colocation cross connect is to connect the
collocation space of the CLP with the
services or bundled network elements that
they're purchasing and using with
BellSeouth or the i1ncumbeéent.

Would telecommunications traffic pass over
cocllocation cross connect?

Yes.

NICOLE FLEMING & ASSOCIATES
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a co-carrier croés connect?

L. Probably, ‘that -- veg,

0. Is it your testimony that the principal
difference between a co—carrier_cross
connect and a collocation cross connect is
whether the facility attaches to BellSouth
egquipment?

A. No, because I believe in a co-carrier
cross connect, some of our equipment is
involved in providing that cross connect
capability. I think the difference has to
do with the service or the allocation
that's being purchased or used in
conjunction with the cross connect.

Q. What is a type of service that would be
used in conjunction with a cross connect?

A. A pollocation ¢cross connect would be --
services would be any kind of UNEs or
other types of services, access services
that -- I believe 1 even specify a couple
of them in my testimony. Itll have to
look to see exactly which ones I named.
Unbundled loops, unbundled local

switching, unbundled transport, unbundled
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loop port combinations, et cetera.

Are you quoting from page 27 of your
testimony?

Yes, I am.

And a collocation cross connecﬁ, as
described on this page, would, to the best
of your knowledge, be priced in accordance
with TELRIC?

Yes,.

What types of service would not be
appropriately provided over a collocation
cross connect?

If BellSouth reached an agreement with a
CLP to provide an information service or
internet service or provide a non-251
service, DSL, for example, the connection
between BellSouth and that -- and a CuLp
would not be via collocation cross
connect, it would be via some other type
of cross connection.

In that instance, what would the end point
be of the cross connect facility?

It could be -- one end point would be
BellSoﬁth equipment by BellSouth services,

the other end point would be the CLP's
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equipment, which may or may not be
collocated.

Do CLPs sometimes provide DSL service to
their end users over UNEs?

Yes.

Is a collocation cross connect the proper
facility to be maed for a CEP to dgain
access to UNEs?

Yo

Okay. Describe the scenario under which
an internet service would be provided by
BellSouth to a CLP.

There could be a service where BellSouth
has developed a wholesale internet access
service or provided any number of
information services, whether it be an
e-mail hosting or web hosting or other
types of services, that a CLP would choose
to buy or use. Those are very competitive
services that are available on the
open-ended marketplace. BellSouth offers
them as well as other -- many other
competitors.offer those type of
internet-based services. Se that's one

situation where a CLP could be buying

NICOLE FLEMING & ASSOCIATES
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information or internet service from
BellSouth.

On a retail basis?

Retail and wholesale. And information
services is a bit -- because they're
another carrier and not actually the end
uger, we would probably dub that as a
wholesale service, but it would still be a
non-regulated commercial agreement between
the two companies.

Why would it be a non-regulated service?
Because it's BellSouth providing the
competitive information service to the CLP
on commercially agreed to terms.

If a CLP is collocated in a BellSouth
central office, is there a facility that
would permit them to access a leased mox?
I don't know.

Is ‘there a4 FTaeility that Weluld alleow that
c¢ollodated facility to access transport
provided by another carrier who is not
collocated in the office but had a
presence in the office?

I don't know whether that would be a

co-carrier crosgs connect or if that would

NICOLE FLEMING & ASSOCIATES
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be -- I don't know.

Are you familiar with the term local
channel?

I have some limited knowledge of what a
local channel is.

Please describe what your knowledge is of
that term.

It'e actually way outside my expertise,
but I'l1l see if I can bumble together some
description of a local channel. Lt's
always difficult when you've heard terms
used so many times and you have to
actually think of how to define it.

If you need to define by example, that
would be helpful.

My understanding -- very limited as it is
in the local channel is a particular
connection or single connection on what we
wonla refer to ag a8 ¢hiarnnel bdank, so I
believe it's juat kind of a common or a
lowal wernacgular for a type of
connection.

Do you know what it would connect with,
what - -

No, I would not.

NICOLE FLEMING & ASSOCIATES
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Do you have an understanding as to the
rates that apply to a local channel?

No, I do not.

Could a collocated CLP connect to entrance
facilities owned by another
telecommunications carrier?

I don't know.

What types of conductivity is BellSouth
prepared to offer to the CLPs to be
connected to equipment within a central
office where they are collocated?

What types of conductivity? I'm aware of
two that we cffer. One is a collocation
cross connect and the other is a
co-carrier crosg connect. I also believe
that the CLPs have the ability to do some
of their own construction and run some of
their own cables through some BellSouth
territory that =- BellSocuth areas, that
type of thing. But the two serviceg we
offer that I'm aware of are co-carrier
cross connects and collocation cross
connects.

Please turn back teo Exhibit 9, what's

numbered page 12 up at the top. And

NICOLE FLEMING & ASSOCIATES
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please review Section 3.10. Do you see
there's only one section provided here and
there's no competing language, so that
indicates that this particular provision
has been settled at this time. Do you
understand that?

Yes.

It states that a co-carrier cross connect,
which is abbreviated CCXC, are cross
connects between customer and another
collocated telecommunications carrier
other than BellSouth. Do you see that?
Yes.

Under this statement, would a CLP Dbe
permitted to obtain a CCXC to connect with
a noncollocated telecommunications
carrier?

I don't believe this language would allow
them te do that.,

Does that statement at Section 3.10
comport with what your understanding is of
a co-carrier cross connect?

Yes.

So just to make sure that I understand

your position correctly. You stated that

NICOLE FLEMING & ASSOCIATES
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a collocation cross connect should connect
a collocated carrier to BellSouth
equipment within a central office; is that
correct?

No, to -- should connect a collocated
carrier to the unbundled services, the
unbundled transport, accommodations, et
cetera that they're purchasing from
BellSouth.

Would that include terminating to a
multidistribution frame?

I believe so, yes.

And would that include terminating to an
intermediate distribution frame?

¥Yes.

Is there any other type of BellSouth
terminating facility that the collocation
cross connect could terminate to?

There probably are. 1 dep't knew d4f I can
name them at this point.

And would that eguipment also include
terminating to this DSX panel?

Yes.

Grian: BEX panel?

Yes.

NICOLE FLEMING & ASSOCIATES
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Are there any other types of panel that a
collocation cross connect could terminate
to?

There could be other types of panels out
there that form the same function, that
have a different, guote, unquote, specific
or technical name. I wouldn't be able to
name them right now.

Do you know why only these specific types
of frames and panels have been included in
BellSouth's preferred definition of cross
connect?

I believe it seems to be very sgpecific
about the types of panels, but, more
importantly, the function that those
perform -- those perform in our network.
Just to be specific and that our
definition of a cross connect is limited
te a ecollocation cross conneckt.

Are there types of collocation cross
connects that would be excluded by this
definition?

Not that I'm aware of.

But you've testified that a collocation

crosgs connect could terminate to a frame

NICOLE FLEMING & ASSOCIATES
TEL: {91 9) 567-1123 FAX: (919) 567-1109




10

Tl

L2

a3

14

15

16

17

18

1.9

20

21

22

23

24

25

173

ERIC FOGLE - CONFIDENTIAL, FOR ATTORNEYS' EYES ONLY

that is not the main distribution frame or
an intermediary distribution frame?

My testimony is that there may be a
particular type of frame that is called
something different than one of those
particular names that may exist on a
network because it's been my familiarity,
my experience in the years I've been
working in telecom that everything has at
least three names, so I don't want to
exclude it. There may be something that's
called the same function and performs the
same capability that has a slightly
different name, but our position on this
issue is that collocation cross connect
allows CLPs to collocate and to cross
connect to the services they're purchasing
from BellSouth and will make available the
eguipment necessary to do that. |

If a CLP requested to obtain a facility
that terminated on a frame, the frame was
not identified by the proper name, main
distribution frame or intermediary
distribution frame, would you expect that

the CLP would be able to obtain that

NICOLE FLEMING & ASSOCIATES
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conductivity under Section 3.9°7

Yes.

And why would that be?

Because we're -- the collocation --
purpose of a collocation cross connect 1is
to provide cross connect to the unbundled
services that you're purchasing from --
the CLP ig purchasing from BellSouth and
which includes the equipment necessary to
do that. I would not expect to run across
a frame other than those two. Those are
very generic terms for frames, but I will
not put it past some local person to be
calling it something different than the
main distribution frame or the
intermediate distribution frame. That
dcesn't mean we would not make that
available.

Is a frame a type of connection hardware?
Yes.

Is a panel a type of connection hardware?
Yes.

Do you believe that as you look at Section
349 the BellSouth wvergion of the

I

definition of cross connect, that what's

NICOLE FLEMING & ASSOCIATES
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provided in these parentheticals are
intended to be examples, or are they
intended to be a comprehensive list cf the
type of frame or panel that a cross
connect could terminate to?

I believe that they are the predominant
examples. I don't believe it's designed
to be a comprehensive list. I'm sure if
we sat two or three technical guys in
here, they could come up with four or five
more names for each of those types of
things.

Do you know whether this provision was
explained to the Joint Petitioners during
any negotiation call as being simply a
list of examples that are not intended to
be comprehensive?

MR. CULPEPPER: I object to the
form of the guestion. I'm not sure that
was his testimony.

I donlt know.

Is your testimony that a frame could exist
that does not gc¢ by the name main
distribution or intermediate distribution

frame?

NICOLE FLEMING & ASSOCIATES
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Yes, I believe it's very possible that one
could exist that does not have those two
names.

And it could perform substantially the
same function as an MD frame or an ID
frame?

It could or could be a frame that we're
using that could perform a completely
different function.

Further down in the provision at Sec;ion
3.9, BellSouth's version of it, it states
that a crogs connect invelving -- ©or;
excuse me, involved in connecting
equipment/facility terminations with
equipment/facility terminations associated
with a collocation arrangement either
physical or wvirtual is ordered separately
and is charged at the rates found in
Attachment 2 or Attachment 4. Can you
give me a concrete example of a cross
connect that would fit this description?
There's a number of different types of
cross connects. I think in my testimony
on- page 27, tep bf page 27 we talk

about -- I reference 2-wire cross

NICOLE FLEMING & ASSOCIATES
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connects, 4-wire cross connects, DS-1,
DS-3, 2-fiber, and 4-fiber cross connects.

Q. Are those all types of collocation cross
connects?

A. Yes.

Q. So this provision 3.9 under BellSouth's
version is intended to discuss collocation
crose connects?

B Yes.

Q. Are you aware of whether the Joint
Petitioners are collocated in BellScuth's
central offices in North Carolina?

A. I don't know.

Q. Would you accept that they might be?

A I would assume they are since they really
care about this language.

(G How would one of the petitioners connect
from its collocated facilities to a
carrier who is not collocated in a CO,
central office, who's clearly not a
BellSouth carrier in order to access
facilities that are not considered UNEs?

R I would assume they would use one of the
ghier types of crogs SConnegts hat are

available to them. Obviously a

NICOLE FLEMING & ASSOCIATES
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collocation cross connect would not be one
of those. Either use co-carrier cross
connect or some sort of a direct
connection that they would put in
themselves.

So their choices, in your understanding,
are between a cross connect -- strike

that -- a collocation cross connect and a
co-carrier; correct?

Or a direct connection.

Assuming it's a facility that they wish to
obtain from BellSocuth, they have two
choices; is that correct?

I believe that's correct, yes.

Please turn the page of Exhibit 9 to
Provision 3.11. And it states direct
connect .

Uh-huh.

Is thHig the type of diregct connection that
you mentioned a CLEC might provision for
itself?

Yes, dt ds.

And so this would be a facility, according
te the ldapngpndgs heipe, that congests

between one customer's virtual and/or
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physical collocation arrangement in the
same premises; is that correct?

Yes.

So is it fair to say then that a direct
connect would only apply in this instance
if the CLP were collocated in the CO?
Either virtually or physically, yes.

Is there any other type of direct connect
that this provision would encompass?

I don't know.

Could a co-carrier cross connect be used
by a collocated CLP to access the entrance
facilities of a third-party carrier?

I don't know.

Could a co-carrier cross connect be used
by a collocated CLP to access a mox leased
by a third-party carrier?

I don't know on that particular one,
either.

(DEPOSITION EXHIBIT NO. 11 WAS MARKED.)
I'm handing you a document that's been
marked Exhibit 11. Can you tell me what
this document is?

Itoappears b e wmiget ofranterregatory

responses that were given in the Alabama
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Public Commigsion Service, Docket No.
29242.

Did you assist in preparing the response
to this interrogatory?

I did not.

MR. CULPEPPER: And I just want to
reiterate for the record, you know, prior
to reaching an agreement with discovery,
we'll object to the guestioning to the
extent it goes beyond North Carolina
interrogatories. Go ahead.

Please turn the page. And do you see that
this document states at the top that it is
a BellSouth response to Joint Petitioners
in this case in North Carolina?

Yes, I do.

Did 'yon assist in putting together this
response?

Nao . ' did-mol.

Let me ask you. The request asked
BellSouth to identify facilities that are
in use in the BellSouth serving wire
center to connect CLP facilities to
BellSouth facilities thatl are not

considered cross connects, and that term

NICOLE FLEMING & ASSOCIATES
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is in quotes, under BellSouth's proposed
definition.

The response is that BellSouth is
not aware of any configuration where CLP
facilities are interconnected with
BellSouth facilities without the use of
cross connections. To your mind, does the
use of the term cross connections in this
response include collocation cross
connections?

Yes.

Does it include co-carrier cross
connections?

Yes.

Doesg it include direct connections?

I dan't think you would include direct
connections because -- I mean,
specifiecally it'se referring to where CLP
facilities are interconnected with
BellSouth facilities, which is the
definition -- or the appropriate cross

connect at that point would be a

collocation cross connect. The term is
wged breadly an this regsponee. T mean;
cross connects are simply -- its general

NICOLE FLEMING & ASSOCIATES
TEL: (91%) 567-1123 FAX:(919) 567-11089




10

A

12

13

14

15

16

LY

18

12

20

2L

22

23

25

182

ERIC FOGLE - CONFIDENTIAL, FOR ATTORNEYS' EYES ONLY

éense are anything used to connect any two
things, and I believe that's how it's used
here, very, very broadly.
Are you aware of whether the FCC has held
that CLPs are impaired without access to
cross connects?

MR. CULPEPPER: I object to the
form of the question.
I'm not familiar with any of the specific
rules and laws that the FCC has done or
come to in regards to impairment in cross
connects.
Is it your position that what BellSouth is
offering the Joint Petitioners in this
case in terms of cross connections is in
compliance with FCC rules?
Yes.
(DEPOSITION.EXHIBIT NO. 12 WAS MARKED.)
I'm handing you a document that has been
marked Exhibit 12, Again, we have the
front page of the Triennial Review Order.
And there are portions behind this front
page. I direct your attention to the page
that has been marked at the bottom 22¢&.

It's in the middle of the exhibit.

NICOLE FLEMING & ASSOCIATES
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Have you ever reviewed these
paragraphs that appear at pages 229 to
2347
Yes, I have, but it has been gquite awhile
since I've looked at them.

I draw your attention to paragraph 373.
It's on page 232.

There are actually more footnotes than
there are anything else. Okay.

Do you recall whether you relied on this
paragraph when you wrote your testimony
for Issue 4-17%

I don't recall whether I relied on this or
not.

And I draw your attention to the final
sentence of paragraph 373. The FCC holds
here that finally, for a collocated
competing carrier to access the transport
facilities terminated in the cecllocation
of another carrier, a cross connect must
be provisioned between collocation
arrangements. Do you sSee that?

Yes, I do.

What:-btype of vross connegbtion do yen

believe the FCC ig discussing in this

NICOLE FLEMING & ASSOCIATES
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sentence?
I don't believe they're specifying what
kind of cross connect, just simply that a
cross connect must be provisioned between
the arrangements.

MS. JOYCE: We've been going for
about an hour. Would you like to take a
break, Mr. Fogle?

THE WITNESS: Sure.

(RECESS.)

BY MS. JOYCE:
Mr. Fogle, to your knowledge, has
BellSouth ever terminated power to a CLP's
facilities that were collocated on grounds
of the privacy infringement committed by
the CLP?
Not that I'm aware of.
Has BellSouth ever terminated power to a
CLP's facilities on the grounds of
degradation?
Not that I'm aware of.
Is it your position that the physical
safety of a person is of the same
impertance ag the integrity of BellSouth's

eguipment?
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No. Obviously, physical safetylof a
person is more important than integrity of
our equipment, but we still hold integrity
of our equipment pretty high.

All right. Please pick up attachment --
or, excuse me, Exhibit 9 again, which is
Attachment 4. And please turn to the page
numbered at the top page 26. And I refer
you to the section on this page which is
§.21.2, the BellSouth version of this
provision.

Okay.

And it states that, except in the case of
the deployment of an advanced service
which significantly degrades the
performance of other advanced services or
additional voice band services, if a
customer fails to commence curative action
within 24 hours and exercise reasonable
diligence to complete such action as soon
as possible -- continues to say then and
only in that event, then BellSocuth may
take such action as it deems necessary to
eliminete such threat ingluding, without

limitation, the interruption of electrical
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power to customer's equipment. Do you see
that?2

Yesg. T do.,

And do you unaerstand that the language
that appears in bold type regarding if
customer fails to commence is in bold

because it indicates language that is

‘presently in dispute between the parties?

Yes.

Can you tell me what problem -- what type
of problem would the CLP need to address
with curative action within 24 hours under
this language?

There's a -- I mean, gosh, there's a
number of different areas that this could
be. One example would be with the advent
of electronic eguipment, digital
equipment, special equipment designed to
do their services, innovative services,
computer processors getting faster. There
is a number of issues of interference that
can happen as a result of that equipment
if that equipment happens to be faulty.

I i v lemitting high-freguency Bolse

through the airways or transmitting

NICOLE FLEMING & ASSOCIATES
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high-frequency noise on some of the
connection points that it's using, that
could cause interference with equipment
either of BellSouth's or other carriers
who are collocated in the same central
cffice. It's referred to sometimes as
equipment being noisy, making a lot of --
setting off a lot of eiectromagnetic
noises that interfere with equipment that
is nearby.

And so in the event that this equipment
was noisy, under this language, is it
correct that the petitioner, the CLP, must
commence curative action within 24 hours
and exercise reasonable diligence to
complete gsuch action as soon as possible
in order to avoid Bellsocuth taking
whatever action i1t deems necessary,
including interruption of electrical
powex?

Yes.,

Would there need to be a threat of
physical harm to a persén arising out of
that noiey eguipment in vider for this

right of BellSouth to be triggered?
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No, and I don't think that's the case.
That would be physical harm; at least
direct physical.harm to the person. We
take service quality really, really
important. And especially if you think of
the service that the CLP may be
interfering with may be a 911 service or a
residential phone service to an elderly
person who needs access-to 911 or other
types of services that may at some point
be necessary to support their life and
they're relying on us to provide those
services. And sco if our service guality
is being degraded by some piece of noisy
equipment that's in the CLP's collocation
cage, then, you know, we need to allow the
local management to be -- once they'wve
determined that is the cause

beyond a reasonable doubt, to take the
steps necessary to cure that, even 1if the
EEPE Wil il -nok.

If an elderly person needs access to 911
and because of a CLP's noisy equipment 911
ig not available, would that pose

immediate risk of physical harm to an
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individual?

It could, yes.

Could ﬁhere be an instance where a noisy
eguipment did not pose such a threat to an
individual?

It would depend on what it's interfering
with, what services or capabilities or
function or equipment that it's
interfering with.

But is it possible that noisy equipment
would not pose any threat of danger to an
individual?

Yeg.

Under this language, would a breach of
customer privacy be a type of problem that
must be addressed by curative action in
order to avoid BellSouth's having to take
action, including interrupting power?

I don't see anything in Section 5.21 .2
that discusses privacy, although I could
be missing it because it's a long section.
Please review section 5.21.2. Under
BellSouth's version of interference or
impairment, do you see a provigion there

related to compromising the privacy of
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communications?

You're referring to the second paragraph?
BellSouth's version of --

Yes.

-- this provision.

It starts with open to CLECs and then has
BellSouth version.

Yes.

Okay. Again, I don't see anything that
talks about customer privacy in this
particular paragraph.

What do you believe the item that's
enumerated 3 in this paragraph refers to,
knowingly or unlawfully compromising the
privacy of any communications routed
through the premises?

I don't have an Item No. 3 in this
paragraph.

Are you looking at page 25°7?

MR. CULPEPPER: Part of his dig ~--
is highlighted. TEMs difacil © to\read.
I don't know whether that's the issue or
not.

May I see your exhibit?

NICOLE FLEMING & ASSOCIATES
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Q. Ch, no, I -- you may have missed. I'd
asked you to read page 25.

A. Oh, that would --

Q. It'e 5,211,

Az - BHa

MR. CULPEPPER: Okay.

A. I've been on thé wrong page before. I
will be on the wrong page again. All
right. Now, let's see if we can find it
this time.

Okay. I now believe I'm looking
at the language that you were wanting me
to look at.

(515 All right. 80 in §5.21.1, there are four
types of problems that CLPs are cautioned
not to cause: Degradation or impairing
service, endangering eguipment and
knowingly or unlawful compromise of
privacy of communications or creating an
unreasonable risk of injury or death.
Would you agree with that assessment?

A, Yes:.

Q. Now, if you turn back to section e O
could the knewing or unlawful compromising

of communications privacy be among those

NICOLE FLEMING & ASSOCIATES
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types of problems that, if not cured
within 24 hours or a reasonable period,
BellSouth could use as grounds to take
action, including interrupting power?

I believe it would, vyes.

Again, I ask you to turn back to Provision
5.21.1 on page 25. And look at the clause
that's enumerated No. 1 where it states
significantly degrades or impairs. Do you
see that?

Yes.

And do you see that the words or impairs
are in bold?

Yes.

And do you understand that this means this
is language that remains in dispute as
between the parties?

Yes.

Now, please turn the page to look at
Provision 5.21.2,. Does the word impairs
appear in that first sentence?

I don't see the word impairs in the
BellSouth version of that language.

2And de vou know why impairs would have

been inserted into 5.21.1 but not into

NICOLE FLEMING & ASSOCIATES
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5.21.27%

No, I don't know why.

Is there a difference in your mind between
something that degrades and something that
impairs?

By my definition of those two wérds,
something that degrades a service still
makes it useful, but it's somehow less
than it was before; whereas if something
ig impaired, it could include making it
not function at all. So I would think
that impairs is probably the stronger word
than degrades.

Do you think that under your assessment of
what the word impairs means -- would
something that impairs service be subject
to the provisiong of Section 5.21.27

Y¥es,

And why do you believe that?

I guess this is fairly straightforward.
There's a lot of words here, pretty
straightforward approach. You know,
BellSouth is simply trying to protect the
giality BT Tre dervide, protact the ggsets

it's deployed, its people, its customers.
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We've got a lot of responsibilities to do
that. And if -- you know, if -- we take
that responsibility very, very seriously,
and the last thing we would want to have
someone -- 1f we simply had language that
said significantly degrades and they said,
we weren't degrading you, we were
impairing you, that's not covered, then
they -- over some caution, trying to be a
little bit broader of what types of either
impairments or degradations there could
be.

So is it your position that Joint
Petitioners should read BellSouth's
proposed language for 5.21.2 as 1if the
word impairs appeared in it?

It's my understanding that the bold
language is the language that we have
propoged “that you guys dre . -- ¥you guys,
being the CLPs -- the Joint Petitioners,
my apology, are opposed to. So that
should read as we proposed it.

Right. But is the -- you've already
tegtified the word impairs does not appear

in BellSouth's proposed language for

|
|
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5.21:2:

A. I don't --

0. My guestion is, should the Joint
Petitioners be reading this proposed
language as if the word impairs appears
there?

A. I apologize, I thought you were talking
about the previous page. It would be
cleaner to have that -- to have the same
language in both paragraphs.

Q. Would you recommend that the word impairs

be inserted into --

A. Yes --
Q. -- that section?
A -- I would. Yeah.

Q. At page 37 of your teastimony, lines 22 to
25 ;

A. Which page is that, again?

0. 87 It states that BellSouth would only
consider interrupting or terminating a
CLP's power in extremely rare and severe
instance, such as 1f there was a
substantial threat of damage to property
or dnjury or death to any person in

BellSouth's premises.
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Are there any other instances that
you would deem to be extremely rare and
severe?

If the -- I mean, you can speculate
probably all day long about different
things. If the CLP was‘engaged in some
sort of fraudulent activity and -- or, I
mean, there's just a number you could
speculate that could potentially happen,
although extremely rare, that could cause
BellSouth to seek interruption or
termination of the CLP's power to their
service.

Do you know whether BellSouth has ever
terminated power to a CLP on the grounds
because the CLP was --

No, I don't believe we've ever terminated
a CLP's power.

Can yeou think of any other instances that
would be deemed extremely rare and severe
such that BellSouth would consider
interrupting the power?

Well, if the CLP's eguipment was smoking,
we would probably turn the power off to

i1t ., If -- So, in other words, if it was

NICOLE FLEMING & ASSOCIATES
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on fire. There are -- could be some
other things it could be doing.

Again, I believe it's important to
leave some leeway for local management to
make a determination. What's
beyond a reasonable doubt that a
particular CLP's equipment is providing
interference or ig a 'risk to either
BellSouth's equipment, personnel, services
or other collocated CLPs, then they need
to have the leeway, once proven
beyond a reasonable doubt, to disconnect
the power to help cure that if the CLP
won't take action on their own.

On page 38 of your testimony, lines 1 to
2, do you see that BellSouth would use its
best efforts to provide immediate notice
to the CLP prior to taking any action?
Yes.

And you also say on page 32 of your
testimony, line 17 toc 18; BellSeuth will
provide notice to the CLP before taking
the action, if possible. Were those two
sentencegs intended tc have the =ame

meaning?
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Yeah, I believe they have the same
meaning.

So BellSouth is willing to use best
efforts to notify a CLP before turning off
the power?

Yes.

And that means that it will provide
notice, if possible?

Yes.

Can you tell me what lengths BellSouth
would go to to providé that notice?

I imagine we would call, we would page, we
would probably write letters, e-mails, may
even walk over and talk to the people if
it's collocation where we know the people
personally. Could take any number of
forms and actions. Obviously, it's
something that's important, so I even
expect to have senior management folks
within BellSouth to contact their
counterparts at the CLPs to discusgsg the
issue, if action is not being taken on a
local level.

Are vou aware that the term best efforts

is often used in contracts with a specific

NICOLE FLEMING & ASSOCIATES
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meaning?

Yes.

And do you know what that meaning is?

My description of it is probably not the
legal definition, is that we would exhaust
ourselves attempting every means we know
of to provide that communication and
notice.

And I'll draw your attention one last time
to section 5.21.2 of Exhibit 9, which is
the draft of Attachment 4.

Yes

And there is a statement after the
highlighting, BellSouth will provide
notice to customer prior to or if made
impossible due to the nature of the threat
imposed, as soon as possible after the
taking of such action. Do you see that?
Tes

Do you know why the words best efforts
don't appear in that gsentence?

No ., T o be.

In your mind, should the words best
efforts appear in that sentence?

I believe we would do our best efforts, so

NICOLE FLEMING & ASSOCIATES
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I don't see any real reason why it would
not appear in this sentence.
Are you aware as toc any position BellSouth
has with respect to inserting the words
best efforts into the terms that are
included in the interconnection agreement?
I believe, generally speaking, we're
hesitant because best effort means you're
going to exhaust yourself to do whatever
it is that you're saying you're going to
do, so we're hesitant, as anybody would
be, to put themselves to that obligation.

But in this particular situation,
it's obviously an emergency of some sort,
we are going to do exactly that, which is
do everything we can to notify the CLP
that their eguipment is causing a
significant problem and needs to be fixed
as guilckly s poasible.

I mean, it would be inappropriate
for us to send you an e-mail, never make a
contact, and we would do multiple parallel
paths of contact to make sure that the CLP
was well aware of the gituation before anvy

action was taken.
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0

Is it your testimony that terminating
power to a CLP'g facilities is a serious
action to be taken?
It's very serious. We would never take it
lightly.
Please turn to page 34 of your testimony.
Lines 15 to 17. And it states that the
CLP has the right to submit its dispute to
the Commission and present evidence
showing why it should not be required to
clear the interference or impairment
identified by BellSouth. Do you see that?
Which page, again?
34.
Sorry, I was, again, on the wrong page.

MR. CULPEPPER: Did you say lines
14 through 177

MS. JOYCE: That's right.
Yes, I see that.
Would the CLP have the right to submit a
dispute if BellSouth had notified 1t it
was going to turn off its power?
Yes, I believe so.
What would RellSoiuth de 1f & CLP had &

complaint pending at the Commission that
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in the complaint stated that BellSouth was
going to terminate the CLP's power?
I think it would depend on the nature of
the interference. If it was a minor
interference or a lesser impaifment of
some sort that we've identified that we
could tolerate for a while, we would
probably leﬁ that complaint work its
course out and the dispute work its way
through the Commission in some sort of
normal or potentially expedited fashion.
If it was truly an emergency
situation that required very quick action
in 24 to 48 hours, I believe we would
probably ask the Commission to convene in
some sort of an emergency hearing to hear
the issue as quickly as possible,
hopefully within 24 to 48 hours, to
repodve if we are in the right or in the
wrong.
So‘Bellsouth would ask for that
expeditious treatment?
If we felt like we had time to wait to ask
Figer i gt we probably would.

Is the Commission the conly tribunal that a

NICOLE FLEMING & ASSOCIATES
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CLP should have a right to submit such a
complaint?

There is probably applicable law that
allows them to go to other appropriate
jurisdictions for various compiaints.
Would they be able to go to a court of
law?

I den't know necessarily whether they
could or could not. I'm not familiar with
the appropriate jurisdiction that would
apply.

(DEPOSITION EXHIBIT NO. 13 WAS MARKED.)
I'm handing you a document that's been
marked Exhibit 13. Have you seen this
document before?

I may have. Lots of contracts start off
gimilar top thig, s8¢ it loocks Ffamiliar, but
it may not be one that I've actually
specifically seen.

All right. Would you accept that this is
the general termsg and conditions section
of the interconnection agreement that's in
issue in this case?

Yeg T would accept that.

Please turn to the second page of this

NICOLE FLEMING & ASSOCIATES
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exhibit where section 13, resolution of
disputes appears. And please review
section 13.1 at the bottom of this page
that's labeled BellSouth version, and
review that language?
Uh-huh.

(PAUSE. )

MR. CULPEPPER: Now, this excerpt
comes from the general terms and
conditions section of the interconnection
agreement that's in dispute; right?

MS. JOYCE: That's my
understanding.

MR. CULPEPPER: Okay.

Okay. I've read that section. What was
yvour guestion, again?

Does this section under BellSouth's
language include the right to go to a
cowret  oft law?

MR. CULPEPPER: Object to the form
of the guestion. What type of disputes
are we talking about?

I'm not sure what rights this truly gives
the CLP&g in terme of who thHey cdan take a

dispute to or even necessarily the nature
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of the disputes. I'm not familiar with
the general terms and conditions.

When you testified at page 34 regarding
the CLP's right to submit a dispute, did
you intend to refer to the resolution of
disputes language in this section?
Actually, I was referring more to the
general fact the CLPs seemed to have the
right to dispute whatever they want to
with the Commission and can take just
about any issue, whether it's part of this
arbitration or part of 251 agreement or
just a general complaint between BellSouth
and the CLPs, that they continue to have
that right and are often heard at
Commissions. They actras an arbiter
between CLPs and BellSouth in a number of
areas, anyway.

Have you ever reviewed the general terms
and conditions document that is in front
of you in any form as regards BellSouth
and the Joint Petitioners?

I do not believe I have, no.

Do you believe that disputes regarding

service degradation and impairment and the
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possibility of power termination should be
governed by the dispute resolution in the
general terms and conditionsg?

To a point, yes. To the degree we can
wait for a normal 60-day process or
expedited 60-day process or even longer --
I mean, these disputes and arbitrations
can take months to resolve. My concern is
oftentimes we're out -- there's a real
word complication here in that services of
one company is impacting or impairing or
degrading the services of another company,
which may even not be BellSouth. May also
be impairing or degrading the services or
the usefulness of a service for an end
user. And in that real world situation
where that is happening, sometimes it's
important to be able to act and respond to
cure those issues faster than the normal
dispute resolution process would allow.

A good example of that would be if
the CLP's eguipment was on fire and we
needed to disconnect the power to the
eguipment before the firemen went into

that collocation area to spray water on
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the equipment to put the fire out,
everyone would consider it very reasonable
for BellSouth to take that action.

On the other end, if there is a
very, very minor infraction, that is not
reasonable for BellSouth to disconnect the
power, it would be appropriate for us to
go through the dispute process, take tﬁree
to six months, whatever the case would be,
to resolve that.

The problem is finding that slice
in the middle between what is reasonable
and what is unreascnable. And in our
view, that is largely a local management
decision with the appropriate caution that
if they believe it's a significant service
degradation or an impairment that they be
allowed to take action after we have done
what we consider our best efforts to
communicate to the CLP and allow them to
recsolve it In essence, the local
management needs to be in this together,
all of us providing great service to all
O SEUT customers an a safe way. And

sometimes those of us who sit in these
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rooms need to takera step back, let them
take action, and then sort it out.

And who would decide where the CLP should
submit a complaint?

I believe the CLPs would decide where they
would submit a complaint.

In your testimony just now, you mentioned
that it couidrbe the service of an entity
other than BellSouth whose service is
being degraded?

That is correct.

Whose entity could that be?

It could be a third-party's CLP who's also
collocated in the same building.

Could it be a CLP that was not collocated
in the same building?

It could be anybody who has services
running through that facility either
because they're collocated or not
collocated.

Could it be an interexchange carrier?
Could be.

For any one CO, would you be able to
identify for the Joint Petitionerege which

carrier's service runs through that CO?
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TEL; (912) 567-1123 KAX: (919) 567-=-1109




10

i

12

13

14

15

16

17

18

20

21

22

23

25

209

ERIC FOGLE - CONFIDENTIAL, FOR ATTORNEYS' EYES

ONLY

-

A.

0

he

D

L@}

I don't know.

Could you please pick up Exhibit 9 again
and look at the proviéion on what is
marked as page 25, which is section 5.21.1
of Attachment 4.

Okay. Page 25, I believe I am there.
Okay. Item 1 in BellSouth's version that
it has proposed for this section includes
the words significantly degrades or
impairs from the service provider's
perspective. Who would be the service
provider in that language?

It could be BellSouth. It could be one of
BellSouth's customers. It could also

be -- it's kind of -- service provider

is kind of a global term for anybody
providing a service.

Would it include a collocated CLP?

Yesg.

Would it include an interexchange carrier?
Yes, it would.

What would be the standard of care that
would be asscciated with the service
preovider's perspective 1n termse of is

there any objective standard that defines

NICOLE FLEMING & ASSOCIATES
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when their perspective reasonably
demonstrates that there's significant
degradation or impairment of their
service?
Well, most service providers determine
there's a significant degradation or
impairment when their end user customer is
calling and saying their service is not
working for them in some way.

Then at that peint, they
develop -- they start doing root cause
analyses or troubleshoot the service and
try to determine the cause of that. You
know, usually the issues are resolvable.
Sometimes they're not. On rare occasions,
it could be because of noise or other
kinds of issues from a nearby piece of
equipment or from another service that
someone else is providing.
And if a service provider contacted
BellSouth and said that, from their
perspective, their service was being
significantly degraded, would BellSouth
perform any investigation related to their

complaint?
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Absolutely.

Would BellSouth make its own determination
as to whether their service is being
significantly degraded?

Whether the service provider's service was
being degraded?

When the complaining service provider's
service --

It would probably be very.difficult for us
to clarify what their -- how their

service is behaving or performing because
we wouldn't have any testing capabilities
to do that. But I do believe we would be
able to verify with them what they believe
is the source of their degradation or the
source of their impairment and assist with
the technical analysis and the root cause
analysis of that.

Do you know whether -- when the CLP
alleged to be creating this degradation is
notified of the problem, woiluld the CLP he
told who the complainant party was?

In a real world situation, I would imagine
if this was & sgeriocus impairment or

degradation, there would be a conference

NICOLE FLEMING & ASSOCIATES
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bridge established that it would have the
service provider being impaired,
BellSouth, and the CLP, all of them
working together to resolve the issue.
If it's a service iassue, that
gervice provider is going to be want to be
involved with the person who's causing
that degradation or impairment. And if
BellSouth can help facilitate that, they
will -- or we will, I should say.
Is it the case that the complaining
service provider could be a customer of
BellSouth?
Yes.
And would information related to that
customer be something to be held private,
in your understanding?
When you say a customer, you're referring
toc a retail customer or a wholesale
customer? What kind of customer are ydu
referring Tor
Any kind of customer.
Any kind. I would venture there are
probably aspects of the serviece that's

being provided to that customer that could
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be considered proprietary or private. I
believe that the'service provider that ig
of that customer, in their interest of
having the significant degradation of the
impairments stop, would be more than happy
to work through those issues to resolve
the issue. I mean, the issue is they
wanted service to start working again or
no longer be impaired. That's what takes
paramcunt in that situation.

If the complaining service provider
requested that BellSouth not identify them
to the allegedly offending CLP, would
BellSouth honor that request?

I don't know why they'd request that, but
we would probably try.

Mr. Fogle, can yocu tell me what are the
nature of the costs that BellSouth incurs
when it prepares collocations based on a
CLFP?

The mature of the cgsts,; there!s
obviously -- and I won't talk about the
specific rate elements and pieces and
parte of the actual -- how those get

billed because I'm not familiar with
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that. But to prepare any type of space,
including collocation space, you have to,
you know, physically clear the floor or
make the space available. You have to
bring power, service, and other
communications or cross connect
capabilities to that space. You have to
account for the heating and ventilation,
HVAC, requirements of the equipment that
is going to be in that space, and
essentially make it available to support
whatever equipment is going to be in that
space. Moatly it's infrastructure type of
costs that are associated with that.

And those costs would include the
engineering work associated with‘that as
well as potentially construction work
associated with bringing the power and the
ventilation as well as other types of
connections into that space.

And is 1t your position that BellSouth is
entitled to recover those costs?

Yeg.

And do vou know how BellSouth ensures that

it recovers those costs from a CLP?

NICOLE FLEMING & ASSOCIATES
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A.

I believe if we get involved with some
fairly sensitive proceedings and establish
the cost basis for collocation, discuss
it, debate it, and I believe the
commissioners then set the rates for
collocation costs, collocation rates,
which -- so that's probably the general
process that's followed.

Can collocation rates have two components,
a non-recurring rate and a recurring rate?
It could, yes.

What would a non-recurring rate -- how
would that operate?

Well, I mean, I'm speculating just from my
knowledge of non-recurring rates in
general. Non-recurring rates typically
are charges for things that happen one
time at the initiation of service.

And then how would a recurring rate be
imposed?

We woluld -+ recurring rate is for ongeing
costs that occur month to month or on some
sort of a periodic basis and then we bill
based on. thoge redurting dogste oy that

recurring rate. And they tend to go for

NICOLE FLEMING & ASSQOCIATES
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the duration of whatever service is being
ordered.

With respect to Issue 4-3 that you've
provided testimony on, do you understand
what the nature of the Joint Petitioners’
concern is regarding this issue?

I have to see which one 4-3 actually is.
It starts at your page 38 in your
testimony.

Okay. Thank you. Okay. Could you repeat
your gquestion for me, again?

Do you understand what the nature of Joint
Petitioners' concern is with regard to
Issue 43 -- 4-37

I honestly don't understand the Joint
Petitioners' position. We're not
interested in getting double paid for
services we provided. I'm fairly sure the
Joint Petitioners are also not interested
in getting double billed for services
provided. I think our igsue in dispute is
that the language that's been offered is
vague and unclear and we just would like
te have momething that'ws & little more

clear.

NICOLE FLEMING & ASSOCIATES
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0. Are you familiar with the rate structures
imposed by the state commissions in
BellSouth's region?

A. I have very limited knowledge of the rate
structures that are imposed.

Q. Do you have any knowledge as to whether
those rate structures have been changed in
their composition over the last four
years?

A, I can almost guarantee, because of their
complexity, that they have éhanged at
least somewhere in the past, over the last
four years.

Q. Are you aware that in some states what
used to be imposed as an NRC with regard
to collocation for one reason or another
was converted into a recurring cost that
would be recovered over time via monthly
or ongoing payments by & CLP? Are you
aware of that gituation?

A. I've had that explained to me, yes.

Q. And do you understand that some CLPs had
actually been in service and had
collocation based under the former regime

where specific costs were passed through

NICOLE FLEMING & ASSOCIATES
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to the CLP via the imposition of a
non-recurring cost?

I believe that's very possible. I'm not
aware of any specific examples of that.
Do you believe it's possible that there
are CLPs that have paid those
non-recurring costs?

Yes.

What then would be the result if a CLP had
paid the non-recurring cost and then a
state commission changed the rate
structure such that the recurring costs
were created to recover the same costs
that initially were recovered in the
non-recurring charge?

Well, I would hope that if a state
commission changed the rules or the rate
structures in that way, they would be
insightfinl enoigh to give dnstruetion on
how to handle the transition.

Absent that, I would hope that we
would be able to negotiate how to handle
that transition. Again, our position is
welre not interested in hawving the CLPs

double pay for services. If they're

NICOLE FLEMING & ASSOCIATES
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already paid, even if they're
non-recurring or other methods or other
procedures already paid and -- we're not
interested in having them double pay. I
think the issue is how do we make that
actually happen as opposed to just talk
about the fact that none of us want that
to happen.

You're familiar with the word
grandfathered?

I'm familiar with it from other contract
language that I've done in the past.
What's your understanding of what
grandfathered means?

A grandfathered rate -- as I've used it in
the past, a grandfathered term would be a
term that has a new interconnection
agreement or a new commercial agréement,
whatever the case would be, and there's no
corresponding term associated with that
either term or rate in the o0ld agreement,
but that because it was available then and
there's an agreement between the two to
continue tc¢ have -- two parties te

continue to have it available, it is,

NICOLE FLEMING & ASSOCIATES
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quote, unquote, grandfathered or
essentially kind of the same terms and
conditions that were available at the time
of the previous agreement are carried
forward through the current agreement.
Could that be restated that a CLP would
pay a rate other than what would currently
be in place at the time?

If there's not a corresponding law or rule
or requirement that would force them to do
that and both parties were amenable to it,
then that could mean that, vyes.

Regardless of what the law was --

Uh-huh.

-- just the operation to grandfather a
rabe ==

Uh-huh.

-- I just want to make sure we're both
speaking about the same thing.

Certainly.

It would involve a CLP paying a rate that
is something other than what is then in
effect?

It ‘could wery well mean that. In essence

I don't usually see grandfathered rates in

NICOLE FLEMING & ASSOCIATES
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contracts that I've worked on. There's
typically grandfathered terms where a
particular service we're offering was
offered in a certain way or a
configuration, "we continue to offer that
configuration. He would know our current
products and services don't come in the
same configuration anymore. That's simply
because some customers simply like to buy
the stuff they've been buying all along.
The rates themselves typically have to be
adjusted because, over time, changes
happen. There's an increase in costs due
to inflation. There's soqetimes
decreasing cost due to improvements in
technology. Those have to be accounted
for, and those often effect the rates. IE
there is a grandfathered rate, it would
preocbably have tc be reviewed as to whether
it was -- whether both parties would find
it agreeable and acceptable and allow it
to continue.

If a rate that is in effeet today would,
in effect Feduire 2 CLP Lo pEAY again fer

something it already paid for, would

NICOLE FLEMING & ASSCOCIATES
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grandfathered be appropriate in that
instance?

Grandfather could be one way to
potentially resolve that. Providing a
credit would be another way to potentially
resolve that. Again, it would be nice if
the Commission, when they change the
approaches, would actually provide
guidance as to how to handle the
transitions other than that they leave it
up to us. It's being creative and finding
a solution that both parties can agree to.
If indeed the rate was grandfathered to
avoid the double rate position, the
purpose for grandfathered would be what,
in your opinion?

Well, you could use grandfathered to avoid
double payment. I don't know what other
complexities that creates that might make
that untenable. One would be trying to
keep duplicate rate structuresg into the
old billing one -- the old one and the new
one, and billing systems don't like that.
Another approach would be more applicable

or easier to implement for either

NICOLE FLEMING & ASSOCIATES
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BellSouth or the CLP:

At page 38 of your testimony, lines 12 to
15, you say, when rates have been
grandfathered, the rates that would apply
are those that were, in fact, prior to the
effective date of this agreement or as
otherwise specified within this
agreement. There should be no other
exceptions allowed for the application of
grandfathered rates. So what do you
mean? Do you allow for an exception to
grandfather rates?

Well, I guess I'm not sure where you're
asking about applying an exception in
terms of the -- maybe you could rephrase
your gquestion for me.

What would be the exception to
grandfathered rates you would find
acceptable?

I mean, as I say here, I mean, there's --
essentially there are rates that are in

this agreement and there are rates that

are not in this agreement. That's pretty
much the Bntire universal rated that are
out there. And those that are not in this

NICOLE FLEMING & ASSOCIATES
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agreement, there are probably a subset of
those that were in the prior agreement.
And those are the ones that could
potentially still apply and be, quote,
unquote, grandfathered. The rates in the
prior agreement that has expired, it's no
longer valid and there will need to be
some comments or some agreement that those
rates aré ptill valid in thig sort of a
grandfathered way.

Would a permissible exception to
grandfathered rates be to avoid double
payment?

I don't think I agree with your statement
in that I think you could use
grandfathered rates. You could
specifically allow for grandfathered rates
in this agreement toc avoid double
payments. You specifically state these
rates are being grandfathered to avoid
double payments. I don't believe we would
just automatically grandfather scmething
without some sort of a written agreement
Lo do-go.

But would the avoidance of double payment

NICOLE FLEMING & ASSOCIATES
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be a permissible exception to
grandfathered rates?

I guess I'm not understanding your
question in that if we wanted to use
grandfathered rates, then we would specify
them within this agreement so then it
would not fall into the other exceptions.
I mean, if we -- maybe I'm not
understanding your question, but when I
state that there are no other exceptioné
allowed for application of grandfathered
rates, it's just gimply trying to say you
can't go pick an interconnection agreement
off the shelf that's six years old and
say, I like this rate because it's
grandfathered and make it so. That we
need to -- 1f we're going to use
grandfathered as a technigque in any kind
of rate approach, that we need to specify
how we're doing it, why we're doing it.

I anderstand what you said, but I'm not
certain it responds to my guestion.

Okay.

Would one permissible exception to

grandfathered rates be to avoid double

NICOLE FLEMING & ASSOCIATES
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payment?

LV

Let me rephrase.

I apologize. 1I'm clearly not
understanding your question.

If a grandfathered rate would result in a
double payment situation --

Yes.

-- should an exception be made?

I believe we should find some method --
some other method to avoid the double
payment, whatever the case would be.
Should another rate be chosen?

Another rate could be chosen, chose not to
grandfather. Gosh, a credit could be
applied. I mean, there's lots of options
that are out there.

Okay. At page 39 --

It's unfortunate because these things get
so caught up in the vernacular. And
there's so many things that we can sit
down and work together and get creative
and probably resolve this issue.

I'm not feelitig wery €reative ¥ight now.

Page 39 of your testimony. At

NICOLE FLEMING & ASSOCIATES
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lines 17 to 22. This testimony states
that if the Joint Petitioners provide
BellSouth with documentation proving that
they have been paid in full -- strike
that -- that they have paid in full all of
the individual case basis or non-recurring
charges associated with the installation
of preparation activities performed and
billed by BellSouth for a particular
collocation arrangement, then no
additional installation or preparation
fees will be billed for those cecllocation
arrangements.

Yes.

And that's your position of how the rates
fér collocation should work in this
agreement?

Yes.

And can you direcf me to the portion of
Attachment 4 that would permit the Joint
Petitioners to make this presentation to
BellSouth?

No. I mean, I probably could read
Attachment 4. I may find something imn

there that helps in that area. This

NICOLE FLEMING & ASSOCIATES
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language is just simply the way any two
companies, when they have a dispute about
how much someone's paid and what they
still owe, resolves that. ©One company
says, oh, okay, I'm sorry. I don't want
to double bill you. Could you please
provide me some documentation? And then
you sit down and you sort it out. And
that's pretty much what we're trying to do
here.

Do you know whether the Joint Petitioners
in thig case have already provided that
kind of documentation to BellSouth?

I don't know.

What would you expect BellSouth to do when
it received that information from the
Joint Petitioconers?

I think we'd investigate our records to
see if we concur with their assessment of
what they have paid on a recurring basis
and non-recurring basis. And once we'wve
determined our assessment of that, we
would then sit down with a number of folks
to determine the proper approach, what

would be the right way to resolve this to

NICOLE FLEMING & ASSOCIATES
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help clinch the wvoid, Joint Petitioners
avoid double paying. It could be a
ctedit, Like I said, it could be any
number of things. Probably a very
creative session to think of alternatives.
How long do you think it would take to
reach a resolution regarding that matter?
It would depend on the complexity of how
many -- how detailed the records were,
how many of the records there were. If
there's only one or two, it could be
relatively gquick. If there were hundreds
or thousands, 1t could take relatively --
take longer. So it would just depend how
much is involved to do it.

What if the Joint Petitioners provided
documentation that they had paid 50
percent of all of the individual case
basis or non-recurring charges, what
should be the result then?

I Ehink we'd have bto review that on an
individual basis. I mean, we'd have to
look at whether they had paid, what they
gtill owe, determine what'g being

recovered by the current rates versus what

NICOLE FLEMING & ASSOCIATES
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has been -- had been recovered by

previous rates and figure out what, in
BellSouth's mind, is a fair resolution so
the CLPs do not double pay for services.
Would a fair resolution perhapé be that
they paid the other 50 percent of the
non-recurring or individual case-based
charges?

Yes. I would venture to say if they only
paid 50 percent, it's probably on 50
percent of the locations, so we might have
different rates that we'd apply for
different locations. It would just depend
on the nature of how much they had paid
and in what way they had paid.

So would the resolution depend on whether
the rates for ceollocation had changed from
the time the original NRCs or individual
case basis charges were imposed until the
present?

I think that would be one of the
components that would have to be
evaluated.

Anéd if the rates at present were higher

than the rates that were in effect when

NICOLE FLEMING & ASSOCIATES
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the NRC or ICB price was imposed, what
would the proper results be?

I believe we'd have to go through and
determine what the rate was at the
applicable times of the agreements to
determine what is owed for those
appropriate times. I've been involwved in
working on that with other customers where
prices would go up and down and we'd have
six months at one price, six months at a
second price, another gix months at a
third price. I mean, it's an Excel
spreadsheet. It's math exercise, but you
work through what's there and you do it in
an open and equitable manner. You share
the information back and forth between
vourself and your customer and you solve
out the issue and come up to as much as
pogsgible.

I have found in every case,
though, the way to resolve this detail,
get the individual records availdabie:
Both parties agree on the records. They
agree on what's at issue, and then they

determine the appropriate resolution.

NICOLE FLEMING & ASSOCIATES
TEL: (818} 567-1123 BAX: {919) 567 -1.109




10

14

12

1.3

14

15

16

17

18

1.2

20

27

22

23

25

232

ERIC FOGLE - CONFIDENTIAL, FOR ATTORNEYS' EYES

ONLY

L @)

Is it your position that the rateé that
were in effect at the time the NRC was
imposed should govern the question of how
much additional should be paid?

If -- I think the rates that were in
effect at any given time should govern how
much is owed for that given time. Prices
change all Lhe Lime. It would be no
different than if you brought a car, tock
out a loan for a car and then came back
three months later and said, my car is not
worth as much, therefore, I don't owe you
as much. You don't have the opportunity
to do that. There was a rate at the time
you made the purchase, and that's what's
owed. So it's just -- I think that's =-
the rate at the time should govern what's
owed for that particular service at that
particular time.

Would that apply regardless of whether the
rate then applicable is lower than the

rate typically applicable?

Yes.
On page 40 of your testimony, beginning at
line 8. You state that BellSouth has

NICOLE FLEMING & ASSOCIATES
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proposed specific language in section
8.11.1 that wduld discuss how BellSouth
would assess grandfathered DC power
charges. Do you see that?

Yeg, T 005

Could you please return to Exhibit 97
Look at the page numbered 45 at the top.
And do you see where it says BellSouth
version?

Yes.

And that this is BellSouth's version of
8,24 .57

Yes.

That language begins in Tennessee. Do you
see that?

Yes.

Do you know what the significance is of
this section beginning with the words in
Tennessee?

Tennessee isg the only state where
BellSouth is currently offering a fused
amped billing eoption for DC power.

So this section would not apply in any
other BellSouth state?

Yes.

NICOLE FLEMING & ASSOCIATES
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So then to revisit your testimony.
BellSouth has, in fact, proposed language
to govern grandfathering of DC power rates
in Tennessee; is that correct?

I mean, the issue of Tennessee is there
are used amp and fused amp billing options
in Tennessee. So, yes, we have proposed
11.1 grandfathered rights for how we
handle Tennessee.

Have you proposed language to govern
grandfathering of DC power rates for any
other state?

Not that I'm aware of.

Could a CLP use or draw power if itse power
cabling were not installed?

Not that I'm aware of, no. It would be
neat if we could find a way though.

What in your mind would be an

appropriate -- strike that,

Is it your position that CLPs
should pay recurring charges for power if
they cannot use that power?

It would depend on the reasons for not
being able to use that power. IF 8- gLP

has ordered power from BellSouth and we

NICOLE FLEMING & ASSOCIATES
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have configured and made it available,
ready, and turned it over to them, then
they have simply not done their own wiring
of the cable and we've dedicated a
considerable amount of assets and a
considerable amount of resources as well
as having a portion of our BDFB dedicated
to them and it's simply waiting for them,
so at that -- in that case, they should
definitely pay. If for some reason we're
the cause for them not being able to use
the power because we're late or something
like that, then they should not. It just
depends on the cause.

But in either event, would the CLP be
actually drawing power; is that correct?
That 1& correct.

On page 42 of your testimony, you state
that BellSouth would have made an
investment in infrastructure that is
necessary to convert commercial AC
electricity to DC power. Do you see that?
Yes.

Can you 'tell me what the finaneial cost of

that investment would be?

NICOLE FLEMING & ASSOCIATES
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It's going to vary greatly depending on
how much power is needed and what level of
eqgquipment is necessary to make that
happen. In order to power our electric
equipment the same, whether it's BellSouth
egquipment or CLEC equipment, we have to
bring electrical feed in from the electric
utility. We then condition and support
that with a standby generator. We then
feed that through‘an AC to DC converter to
make that into DC power. We support that
DC power plant with strings of batteries,
that's the end cable and distribute it
throughout the office at various voltage
levels to distribution ports, frames, et
cetera. Then it's also cabled to either
BellSouth's equipment or to CLEC
collocated equipment for them to connect
te. o Selwelye = Fhable going e wany. In
some cases, it may be as gimple as
connecting a power cable from a BDFEB to
the collocations's space. In other cases
the reguested power need for the CLP may
be more than we have available cso we have

to invest in putting a new DC power plant

NICOLE FLEMING & ASSOCIATES
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in there. In some cases the requested
power load may actually be more than our
standby AC generators are rated to carry,
so we have a put an entire new standby AC
power generator. And in the most extreme
cases, it may be more than our electrical
feed that we get from our utilities, so we
may have to request an additional
electrical feed from the utilities. All
of those things are possible and could be
triggered by any increase in power
regquirements in the central office
location, whether it be from BellSouth
equipment or a collocated CLP.

And the cost that you've just outlined for
me, would they be recovered from a CLP in
a non-recurring charge?

They could be or it could also be covered
in a xrecurring charxrge.

And do you know how -- over what period
of time the recurring charge is geared in
order to fully recover the cost of that
initial investment that you described?

1 dendsacknow.

You don't know if it would take a year for

NICOLE FLEMING & ASSOCIATES
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BellSouth to recoup its investment?

I'm not familiar with the cost of these
that have been developed, the rates in the
DC power side.

Do you know whether cost studies have been
developed?

I believe they have been, yes.

Please turn to page 50 of your testimony.
And at lines 11 through 14, you state that
after you reviewed section 9.1.1 of
Attachment 4, you'wve determined that the
last sentence of something needs to be
stricken in its entirety. The last
sentence of what?

I believe it's the last sentence of
gection 9.%1:1;

ALl xight: That appears at page 46 of
Exhibit 9, if you want to take a look at

E Which sentence should be stricken?

I believe the last one. It's read as
non-recurring charges for 48-volt DC power
distribution will be based on the costs
associated with collocation power plant
investment and the associated

infrastructure.
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Now, can you please look at section 9.1.2,
which is on the next -- goes onto the
next page.

Okay.

Would that sentence regarding
non-recurring charges alsc need to be
stricken?

I don't know, to tell you the truth.

The BellSouth language that we are
reviewing begins, again, with the wozrds
Tennessee. Do you see that?

That's correct.

In Tennessee, would it be appropriate for
BellSouth to charge non-recurring charges?
I don't know what rate structure has been
established by Tennessee Regulatory
Authority, if they include non-recurring
charges or not.

K1l right . So I believe vyou testified
that the initial investment that BellSouth
makes to create power infrastructure in a
collocation could be recovered through
non-recurring rates?

L mowldiabes sds.

But it's your position now that it shall

NICOLE FLEMING & ASSOCIATES
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not be done that way; is that correct?

I believe some of the commissions and our
position, we only have recurring rates
with power. I believe that is the case in
Tennessee, but I'm not positive as to
whether or not we have limited
non-recurring rate. But as in the
agreement, you can determine compensation
for costs whether through not occurring or
recurring rates.

On page 45 of your testimony, if you could
please turn to that page. Make the
statement in lines 1 to 3 that when
BellSouth provisions the collocation space
in accordance with the CLP's
specifications, it should be compensated
when the space 1s turned over to the CLP
for its use.

That 1s cornrest.

Is it your position that it is only
throdugh the imposition of recu%ring costs
for DC power that BellSouth would be
compensated when the collocation space is
turned over to the CLP?

MR. CULPEPPER: Object to the form

NICOLE FLEMING & ASSOCIATES
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of the guestion.

This particular issue has to do with the
commencement of DC power billing. I don't
think it speaks nor am I trying to speak
to other compensation for collocation
space that might also be involved, so...
So would you expect that BellSouth could
have received compensation in a better
form from the CLP when space is turned
over?

I believe there's probably compensation
for the actual collocation space. I'm net
familiar with what rates they would be or
how they would be assessed.

At page 46 of your testimony, you discuss
an order of the Florida Public Service
Commission.

Yes.

And at lines 13 and 14, it states that
billing of monthly recurring charges
should begin in the next billing cycle.
Yes.

Do you see that?

Yes . Thisg was in direct guotes from the

Florida Public Service Commission.
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Yes, it appears --

Okay.

-- at line 14 on page 46.

Yes.

A1l xhight . I'm handing you a document
that I've marked Exhibit 14.

{DEPOSITION EXHIBIT NO. 14 WAS MARKED.)

Do you recognize this document, Mr. Fogle?
N, -~ Lodo ‘et .

I invite you to look at the date that's
been date'stamped on the bottom of the
front page.

This is November 26th, 20037

And the top of the page before the Florida
Public Service Commission? |

Yesg.

And on the Exhibit 14 it lists Docket
981834-TP?

Yes.

And I invite you to look back at your cite
tec the Florida Commission Order discussed
at page 46 in your testimony.

Tes.

Conld vou accept that thig ag the order

that you were gquoting from?

NICOLE FLEMING & ASSCCIATES
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A. Yes.

Qs Allright. Now, look at page 5, please,
of Exhibit 14. Page numbers are marked in
the top left-hand ccrner.

A. Okay. That's convenient.

Q. And the language on Exhibit 14, page 5,
that has the heading stipulated language,
do you see that?

Ay Ye#, 9 do.

0 Is that the same language that you're
quoting at page 46 of your testimony?

A. Yes.

0 Do you know what it means when parties
stipulate to language?

A. I believe it's a fancy term for agree.

Q. So is the language guoted at page 5 --
from page 5 of Exhibit 14 the
representation of an agreement?

A. Yed

Q. Is it your position that the language that
appears on page 5 is the product of the
Florida Commission's review of the issue
as to when should billing of monthly
recurring charges begin?

MR. CULPEPPER: I object to the

NICOLE FLEMING & ASSOCIATES
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form of the gquestion.

I don't know if this was stipulated before
they had a chance to review 1t or if it
was stipulated during or after. So I
don't know what the particular commissions
-- I do know if it's stipulated language
at least the CLECs and BellSouth agree to
it

And can you tell me on pages 5 to 6, which
is the language that you referred to on
page 46 of your testimony, does that
discuss recurring charges for power
gpecifically?

I don't see any mentiocn in here to power
rates.

Is it your position that the stipulation
that appears in the Florida Commigsion
order should apply in other BellSouth
states?

No, I think it should apply in Florida.

ME& . JOYCE: ALl wight . We've been
going guite awhile. I think we should
break for about ten minutes. Go off the
record.

(RECESS.)

NICOLE FLEMING & ASSOCIATES
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BY M5. JOYCE:

Mr. Fogle, you have not provided any
testimony with regard to Issue 46; is that
correct?

I don't remember which issue 46 was.

If you look on page 46 to 47, that is the
end of Issue 44,

Yeah.

Do you see that?

It appears I did not offer any testimony
on Issue 46.

And why didn't you offer any testimony?

I don't even know what Issue 46 was, to
tell you fhe truth. I don't remember. I
should say I don't recall. But I imagine
there's another witness that we determined
was probably more gqualified to provide a
regsponse to that particular issue, if it's
still an issue in this proceeding.

The Joint Petitioners' statement with
respect to Issue 46 was what rates should
apply for BellSouth supplying DC power.
Okay.

T'm goinog to show vou a2 document that TI've

marked Exhibit 15.
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A.

(DEPOSITION EXHIBIT NO. 15 WAS MARKED.)
Ckay.

Have you seen this document before, the
front page of it, anyway?

Yes. I may have or may not have seen this
particular document. I've seen some
direct testimony of Kathy Blake associated
with these arbitrations, but I don't know
if I've seen this particular North
Carolina version of this testimony.

Do you see the header on page 17?

Yes.

States she's testifying --

Uh-huh.

-- in these same dockets in this case?
Yes.

Okay. If you'd turn the page, ety
actually page 3. I was trying to
economize, but Ms. Blake States at line 13
on page 3 that 46 is a resolved issue. Do
you see that?

Yes, L do.

Do you have an understanding as to whether
Issue 46 18 resgolved?

I would sure hope so, if she's testifying

NICOLE FLEMING & ASSOCIATES
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o i e 2 1

Would you be surprised that Joint
Petitioners' position is that 46 has not
been resolved?

No, I'm not surprised.

Did you review Joint Petitioners'
testimony, the written testimony with
respect to Issue 46 when you prepared your
testimony in this case?

I did, but it's been gquite awhile since I
did that.

All right. Can you please look at Exhibit
9. Do you have a position as to what
rateg should apply to DC power in this
interconnection agreement?

I haven't. Since I was under the
presumption that 46 was closed or
resolved, I haven't developed a position
on that one issue in particular.

ALl wiaght. Well, if T ceuldsdirect your
attentieon to page 44. Again, numbers are
on the top right.

Okay, I'm there.

Would you except that sectionsg 8.11 -~

8.11.1 and 8.11.2 are the sections that

NICOLE FLEMING & ASSOCIATES
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I don't know, to tell yvou the truth,; what
sections are at issue. It does appear
these relate tc DC power, which I think is
the issue. There may be other sections.
Well, given that thus far we've been
talking about collocation, can you please
look at section 8.11, the BellSouth
version, and explain to me what the
language that is bolded means which
states, recurring charges for negative
48-volt DC power will be assessed per amp
per month based upon the BellSouth's
certified supplier engineered and
installed power feed fused ampere
capacity.

Your gquestion was asking me to explain the
bolded language?

What does that mean?

What does that mean? It means that the
monthly recurring charges that BellSouth
would be charging the CLP for DC power, 1in
this case specifically minus 48-volt DC
power, would be set based on their

engineered and installed fused amp
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capacity. And that comes back to what the
CLP would request and that we would
engineer and install in terms of how much
fused amp capacity they would request.

So, again, to be clear --

Uh-huh.

-- the clause engineered and installed
power feed fused ampere capacity relates
to the power capacity for negative 48-volt
DC power that the CLP requests to be
installed in its collocation space?

I believe it's probably to their
collocation space, but, yes, an example
would be if a CLP ordered a hundred
amperes of minus 48-volt DC power, that we
would engineer a hundred ampere DC power
feed and then we would install and fuse
that specific ampere capacity to that CLEC
collocation space.

What does it mean to engineer 4°7?

As it comes about, I mean, we have power
engineers who have a responsibility to
determine what is the best method for
delivering the reguested ampere load that

they've asked for the DC feed. So they'll

NICOLE FLEMING & ASSOCIATES
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determine where to run the cables, what DC
power plants they need to come from,
determine, you know, a number of different
technical parameters associated with that
feed to make sure that it's appropriate
and accurate and that it will be provided
reliably. And then they provide those
engineering documents off to the installer
who then goes and installs that same powér
feed.

So would another word for engineered in
this context be planned?

Both planned, but also designed.

But engineered and installed are two
separate acts?

Yes.

To yvour knowledge, does this language in
the BellSouth proposed version of this
section reflect ‘the order  of any state
commission with respect to how BellSouth
should impose recurring charges?

I believe reflecting the methodology that
is currently in effect in North Carolina,
which is a fused amp methodologyv for

recurring rates.
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MR. CULPEPPER: And we're looking
gt B.dl:1y vight?

MS. JOYCE: Yes.

Would this proposed language apply in all
nine BellSouth states?

The bolded language would only apply in
those states where they continue to use
the fused amp capacity.

The very next sentence starts off
with the two words in Tennessee, because
Tennessee has a used amp methodology for
appropriate -- for determining the rates,
what is billed for DC power.

I believe the language you're referring to
states that in Tennessee, applicable rates
shall vary depending on whether customer
elects to be billed on a fused amp basis?
That is correct.

So does that indicate in Tennessee a CLP
can choose between fused amp recurring
power charges and used amp?

Yes, they have their choice.

If a CLP chose to do fused amp billing in
Tennessee, would the beolded language that

we've been discussing apply?
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A. Yesg.

Q. But the language in the next sentence that
begins in Tennessee would apply only in
Tennessee?

A Yesg.

(DEPOSITION EXHIBIT NO. 16 WAS MARKED.)

Q. Mr. Fogle, I'm handing you a document
marked Exhibit 16. Do you recognize this
document?

A. No, I do not.

Q. I direct your attention to your testimony,
which is Exhibit 2, at page 51. Again,
page 51, lines --

e 51 of -- page 51 of my testimony?

Q. Of your testimony. And do you see at
lines 13 and 14 you state that this
Commission has already approved the fused
amp billing methodology in the NC
collocation order?

A, Yes.

o, Is the document that I've handed you
marked Exhibit 16 that order?

A. Yes, I believe that it is.

)i g Please turn to the last page of Exhibit

16. And this is a portion of that order.

NICOLE FLEMING & ASSOCIATES
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It's over 270 pages long. But the last
page, which is marked No. 265, and do you
see it says Commission Conclusions Rate
Issue No. 4, DC power?

Yes.

Is it from these conclusions that you
derive your understanding that you
testified to on page 51 in your testimony?
I did not review this particular section
prior to my testimony, but had discussed
it with those who had reviewed this in
developing my reference to this particular
testimony.

Were the people you discussed it with
attorneys?

No.

With whom did you discuss this order?
Lynn Brewer.

I direct your attention to :cldlise 4, the
very bottom of page 265 on this Exhibit
16: And it states that the Commission
finds it appropriate to regquire ILECs to
charge power costs on a per fused amp

basgis. Do vou see that?
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Is there anything in these clauses that
would preclude BellSouth from
providing -- strike that -- from charging
power based on a used amp basis?

MR. CULPEPPER: I object to the
form of the guestion.
In my reading of this for the first time,
I mean, it appears they're requiring us to
charge on a per fused amp basis. It
doesn't give us any leeway to do any --
apply any other method.
Do you know on what grounds the North
Carolina Commission reached that
conclusion?
No, I do not.
Is it your testimony that the North
Carolina Commission rejected used amp
billing?
I don't know whether they did or not.
Please turn to the page marked 258 of
Exbhibat 16 . And this exhibit is double
side copied, so...
Okay. I'm there.
Please review the second full paragraph

that appears on that page.
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(PAUSE.)
Okay.
Are you finished?
Yes.
In this paragraph, what's being discussed
is a witness Caldwell, who appears to have
been a BellSouth witness, explained that
when fused amp billing is performed for
collocation power --
Y¥es.
-- that a factor of 67 percent would be
aggesged. 8So that the monthly -- the
average monthly cost per kilowatt hour
would be multiplied by 67 percent. And
according to witness Caldwell, that
operation would then ensure that the CLP
is not overchafged. Do you see that?
Yes, I do see that.
Do you have any reason to doubt that
Witness Caldwell's math is correct in this
instance?
I agree with the math.
Do you know this person?
I don't know if T have met this person

direetly. T think T know of them. Iiucy
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Dale Caldwell is the person, but I'm not
positive. Dale.
We understand that that is his name.
Her .
Her:.
I was going to téll vou I know the name,
but I also did not know if it was a he or
a she, so...
Not important.

Would BellSouth, when it charges
CLPg in North Carolina on a fused amp
basis for power, would it always apply
this same factor?
Could you repeat your question for me
again?
When BellSouth charges CLPs in North
Carolina on a fused amp basis for
collocation power, would it always use
thie Hactor?
I believe the answer to that would be yes,
with a couple of caveats. in partcicular,
this is a design factor tﬁat we use for DC
power, so that the rated capacity and the
fused capacity, we need to account for the

fact that, you know, we -- just like in
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your home circuit, if you need 5 amps of
power on a particular leg in your home,
you put in a 10 amp fuse or a 15 amp

fuse. It's appropriate so that you're not
always tripping that fuse or that circuit
breaker.

So there's this similar
overbuilding to allow for the peaks and
variations that goes on. I would imagine
if our design parameters were -- became
more stringent or relaxed and changed from
the 65 percent identified here, we would
probably reflect that in our cost, which
would then be reflected in our rates.

Do you know why Ms. Caldwell would assert
to the North Carolina Commission that by
assigning this 67 percent factor to the
monthly cost would ensure that a CLP is
not overcharged?

I can't speak to what she was thinking,
but I do know that if you have a 10 amp
fuse or 100 amp fuse or 200 amp fuse, the
rated power for that circuit is lower than
that . And that's simply what is being

factored for here is that just because you
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have 100 amp circuit does not mean you're
expecting to use 100 amps. You expect to
use 67 percent of that 100 amps.

Is there a risk of overcharging when DC
collocation bower is billed on a DC basis?
I guess it would.depend on-your definition
of what is an overcharge.

Is it possible a CLP would be charged for
more power than it actually used in a
given month?

If a CLP ordered a hundred amp circuit but
only had a 10 amp drain so we were
charging them on a fused amp basis for 67
amps, then their -- fact that they
overdesigned their service or didn't
provide good engineering documents means
they would be buying more power than
they're using.

And wveu.attribute: that error to the CLP?
If they requested a 67 amp feed, we did a
hundred fused amp and they oniy get. 10,
then they obviously overrequested how much
power they needed.

Could it ever be the case that BellSocuth

would reguire a CLP to order far moxre
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fused amp capacity then it intended to
use?

MR. CULPEPPER: I'm going to
object to the form of the guestion.
The only limitation I'm awafe cf ig I
think we require a 10 amp minimum.
And I believe you stated that if a CLP had
a hundred fused amps provisioned to its
collocation facility, it would get charged
out at 67 amps?
Yes.
Why?
Well, sorry, I apologize, that's not
exactly clear. The price for the 100 amp
fused rate would take into account that
only 67 amps were expected to be used.
Why would 67 amps be expected to be used?
Because that's the rated factor that we
use in our engineering guidelines.
67 percent is a factor in your engineering
guidelines?
It's a protection device adjustment
factor, I think is exactly what she calls
Jas

Does it always apply?

NICOLE FLEMING & ASSOCIATES
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In DC power, it's appropriate to have a
rated load, which is the expected peak
load, and then you overbuild or provide a
fused amp capacity that is above that so
that you're not constantly tripping the
fuses. I mean, the purpose behind a fuse
in electrical circuit is protection of
both the equipment but also of the people
in the building. The idea is if the
equipment is starting to pull more
electricity than the fuse is designed to
pull, in other words, it starts pulling at
a hundred amps or higher, then the fuse is
designed to trip. Because the reason that
is happening is because the piece of
equipment has gone faulty. And so it's
importatdt for thelfuge to cut the:, power to
that piece of equipment because it's
obviously developed some sort of a short,
And so the engineering design parameters
are to design the fuse to be at this case,
one-and-a-half times the rated power of
the circuit so that it providesg adeguate
protection and safety for the employees,

the personnel in the building, as well as
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the equipment, yet it still doesn't become
a nuisance and trip every time a
particular piece of equipment has a peak
load that gets close to that fused
capacity.
So BellSouth has their kind of technical
standard that i1t applies where the fused
amp capacity should be roughly a third
more than the CLP expects to use for
safety reasons?

MR. CULPEPPER: I object to the
form of the gquestion.
I don't believe it's specific to CLPs. i
think it's specific to DC power feeds and
how they're designed.
And doesgs that policy reflect some kind of
publication by a panel of engineers or NEB
guidelines or anybody, NEBS?
I don't know where it comes from.
So is it your understanding that this
guideline would apply in all BellSouth
states?
There may be some local electrical code
guidelines that will also govern that.

It's been in my experience in the past

NICOLE FLEMING & ASSOCIATES
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when I did power engineering work in
engineering management, those types of
thing in the'power world, that there would
be general rules. But, obviously, there's
national electric code. There can also be
state electrical code rules as well as
local electrical code rules, and we have
to comply with all of those. So it's’'a
matter of what the local engineering
guidelines would be. My expectation is
this is probably the minimum conservative
view of all of those potential rules that
are out. there.

What do you mean by "conservative"?

It's probably -- and, again, I'm actually
speculating, which I probably shouldn't
do, but if there are some variations
locally, this may be the most conservative
of the variations, which benefits the CLEC
the most.

It requires the least amount of
overcapacity?

That's correct. Actually, I apologize,
itds Tt e opposibte-of i that This would

provide the maximum amount of capacity.

NICOLE FLEMING & ASSOCIATES
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The greatest safety measure?

Yes.

Do you have any familiarity with what
local electrical service guidelines could
be in an individual state?

I'm not familiar with anything more
recent. I do know that states, as well as
local municipalities, have a tendency, if
there's a particular disaster, quote,
unguote, a fire or something like that,
they sometimes want the local laws to try
to prevent those onetime occurrences from
happening again. I'm familiar with those
issues as they cropped up seven or eight,
nine years ago, my responsibility for some
power engineering guidelines, and we used
to have to incorporate those into our
overall engineering practices.

Would you expect those local guidelines to
be more conservative or less conservative
than the factors BellScuth uses?

My experience has been they would be less
conservative, more safety perspective.
This dssa very 8ttohg protection device

adjustment factor.

NICOLE FLEMING & ASSOCIATES
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I ask you to pick up Exhibit 9 again. And
turn to page numbered 46, Provision 9.1.1.
Okay,; I'm there,

And in the BellSouth wversion of this
language in bold appear the words based
upon the engineered and installed power
feed fused ampere capacity. Do you see
that?

Yes.

Is that another way of saying based upon
the configuration ordered by the
Commission?

No, I would not agree it's another way of
saying that it's based upon another
configuration based by the Commission.
Would this language, in your mind, be
congistent with the relevant orders of
state commissions?

e

What is different about the verbiage that
appears on this page from the verbiage
that I proposed?

The o ]

Which wae 1in acceordance or acs configured

in accordance with orders of the state

NICOLE FLEMING & ASSOCIATES
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commission, what's different about those
two?

The term based on engineered installed
power feed, fused ampere capacity is
describing the quantity of what's been
ordered, engineered, and installed.  So
it's essentially saying, for lack of a
better term, how many widgets have been
ordered, how many widgets will be billed
for. A portion of that term it says, you
know, fused amper capacity 1is the part
that's consistent with the applicable
laws. But the engineered and installed
power feed and the capacity aspect is just
talking about the guantity that was
purchased, and that's what will be
assessed.

At page 48 of your testimony, looking at
line 7, you explain that the phrase
engineered and installed power feed fused
ampere capacity refers to the number of
fused amps that will be billed in
accordance with whatever the CLP had
reguested on ites collocation application

and confirmed in its BFFO. Do you see

NICOLE FLEMING & ASSOCIATES
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that?
A, Yes, I do.

0 Do you know what BFFC stands for?

A. I believe it stands for bona fide firm
order.
@0 So doesgs this testimony mean that -- that

is the CLP would tell BellSouth how many
fuged amps should be installed?

A. Yes.

Q. And then further down the page, your
testimony discusses a CLP's method of
procedure, MOP?

A. Yeag.

0. And this is the document that the person
or entity installing the power would
follow when installing the fused amps; is
that correect?

A. Yes.

Q. Have you ever participated on -- in any
discussions relating to the dispute that
remains between the parties as to section
9.1.1 of this agreement or how DC power
will be billed?

3

A You say engage in discussions. With who?

Qn With anyone at BellSouth.

NICOLE FLEMING & ASSOCIATES
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Yes .

Did you ever participate on a call in .
which the language that appears at page 48
of your testimony was discussed?

I've had conversations specific to this
language with both Lynn Brewer and also
Bonnie King.

Do you know whether this explanation has
ever been provided to the Joint
Petiticoners during the course of
negotiations?

I.don't kKhow.

Do you know whether the CLPs had ever
requested that such an explanation be
given?

I don't know.

Returning to Exhibit 9; Section 9.1.1,
which is on page 46.

Okay.

Do .vou see that for the --"eggsentially,
the Joint Petitioners' proposed language,
there's language in bold at the end of the
provision that states as set by the
Commigeion?

Okay.

NICOLE FLEMING & ASSOCIATES
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And you understand that this language is
presently in dispute between the parties?
Yad
Why is this bold language -- language that
is in bold unacceptable to BellSouth?
I don't know why this exact language is
unacceptable. It could be that we're not
attempting to recover non-recurring
charges for 48-volt DC power., If that's
the case, I'd strike the whole sentence.
I don't know why those particular five
words are unacceptable to BellSouth.
Have you been ordered in all BellSouth
states not to incur non-recurring charges
for 48-volt DC power?
I den't know.
Do you believe AL could be the case that
imposing such charges might violate an
order of the state commission?
I don it lkrnow.

MR. CULPEPPER: Where is the
section number we're looking at, 9 --

MS. JOYCE: o L Lo

MR CUHLEEERPPRR - o B i o 1 o

At page 49 of your testimony beginning on

NICOLE FLEMING & ASSOCIATES
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line 3, you state that BellSouth is
puzzled as to why the Joint Petitioners
are making certain allegations, the
allegations having been reflected in the
gquestion as posed on page 48, which is
that the language is vague,
unintelligible. So 49, you say that
BellSouth is puzzled as to why Petitioners
are making these allegations when the
language the Joint Petitioners are
complaining about is exactly the language
that that exists in the Joint Petitioners
current language for Section 9.1.1, the
attachment before you.

What 1anguége in the Joint
Petitioner version of 9.1.1 is exactly the
same language as what we're alleging to be
vague?

Do yvou have a copy of the current
interconnection attachment with 9.1.1? We
could look and see what's the same between
that version and what's being negotiated.
To my knowledge, Attachment 9 is the most
recent version of Attachment 4 or --

excuse me, this version is the most recent

NICOLE FLEMING & ASSOCIATES
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and that Section 9.1.1, as appears here on
this page, is the most recent version.
Were you addressing there -should be
different language?
Well, honestly, what I was addfessing was
just the Joint Petitioners' testimony that
talked about our language as being so
vague and unintelligible when we both have
many of the same terms in our version
versus your version. And, you know,
provides Petitioners with more certainty
as to payment obligations, was more of a
comment that this is a lot of rhetoric
because, ‘gquite honestly, I look at these
two paragraphs, I consider them very
close. Unfortunately, if the CLPs had
known to call me and ask me what the
definition of engineered and installed
power feed fused ampere capacity was, I
probably would have told them. Might have
regolved some of these concerns. Bo 1
don't necessarily know why we can't
resolve this issue.

So -- And so I think my testimony

here is not so much -- is more of

NICOLE FLEMING & ASSOCIATES
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2575

response to the rhetoric on this issue.
Our language is fairly close together. T
don't believe our language is vague and
unintelligible and leaves Petitioners with
no certainty as to payment allegatiomns.
Do you know whether the CLPs have
guestioned that BellSouth's language in
number 9.1.1 be explained here?

I don't know.

Do you know if it ever was explained to
them?

I would hope in the months that this has
been discussed that it had been, but I
really don't know if iﬁ has.

Would you be surprised to know that in
your testimony is the first time that this
language has been explained to the Joint
Petitioners?

Based on this gonversation, no, I'm not
surprised to f£ind that out.

So you've testified that BellSouth will
provide a choice to CLPs as to whether
they will use fused amps or used amps for
DC power; is that correct?

We're going to comply -- My testimony

NICOLE FLEMING & ASSOCIATES
TEL: 1 919) B67-1123 PAR:(912) 567:-1109




10

13

12

A

14

3 I

16

17

18

15

20

21

22

23

24

25

272

ERIC FOGLE - CONFIDENTIAL, FOR ATTORNEYS' EYES ONLY

talked about the fact we're going to
comply with what the North Carolina
Utilities Commission says we should do in
this particular case. I don't believe
we're opposed to an used amp approach. I
do know that a used amp or meter approach
costs us more money to implement and to
maintain. And as a result, we want to be
compensated for our costs, and there are
some rates that need to be set for some of
those costs. And that -- obviously, that
work needs to be domne.

But in Tennessee, we've done the
used amp approach as well as the fused amp
approach. We can do that in other states
if- - we need to. We just need to make sure
that the appropriate costs are set and the
rates are set and the work is done to make
sure that we do it properly.

(DEPOSITION EXHIBIT NO. 17 WAS MARKED.)
I'm handing you a document that's been
marked Exhibit 17. Can you tell me what
this document is?

Appears to be -- oh, it's the first page,

it's interrogatory to the Alabama Public

NICOLE FLEMING & ASSOCIATES
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Service Coﬁmission for Docket No. 29242,

MR. CULPEPPER: &And I'll reiterate
our objection to guestions that go outside
of responses we provided to North
Carolina.
Please turn to -- Toward the end of this
document is a page that's marked 34 at the
bottom.
Okay.
And 50 you see the heading on this page
states that this would indicate that this
is a BellSouth response in North Carolina
te Joint Petitioner interrogatory?
Yes.
And it would be Item No. 4-8(B)3°?
Tes

MR. CULPEPPER: Page 34, okay.
Did you assist in the production of the
response that appears on this page?
No, I -did not.
You've testified that there are costs
associated with BellSouth implementing a
used amp billing system?
Thatge-corprect:

Do you know what those costs are?

NICOLE FLEMING & ASSOCIATES
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Yes, I do. Those costs would be involved
in the labor and the contracting
associated with bringing people to measure
the -- and potentially provide the
metering service for the used amps.

Do you know the amount of those costs?

I don't know the amount of those costs,

but depending on how the orders come out

in terms of how'often or the meter or

complexity associated with that or where
we're supposed to take thg meters, and
what kind of record keeping, documentation
we have to provide could affect those
costs.

I direct your attention, again, to Exhibit
17, the page marked 34. And you see the
reguest asks BellSouth to provide all
information about how BellSouth
proporticns thelbost of provisioning DE
power into infrastructure related and
non-infrastructure related categories for
recurring or non-recurring categories.

1 see that:

The response below states, subject to the

objections that were lodged, BellSouth

NICOLE FLEMING & ASSOCIATES
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does not have a specific TELRIC study for
North Carolina for the provisioning of DC
power. Do you see that?

Yes, I do.

Dces BellSouth have any cost study in
North Carolina for the provisioning of DC
power?

I don't know.

Does 1t have a TELRIC study for
provigioning DC power in any other state?
I dontt koow.

And this response goes on to state that
the cost of DC power is one component of
element H.1.8 in a BellSouth TELRIC
study. Do you see that?

Yes, I do.

(DEPOSITION EXHIBIT NO. 18 WAS MARKED.)
Going to hand you a document that's been
marked Exhibit 18,

MS. JOYCE: 1'11 note foxr the
record that this is a porkion of a cost
study that was produced in electronic form
to the Joint Petitioners.

BellSouth, de you want this

treated as proprietary and confidential?

NICOLE FLEMING & ASSOCIATES
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MR. MEZA: Yes, please.

MS. JOYCE: We'd like this
transcrﬁpt testimony marked as proprietary
and confidential.

Do you recognize this document?

Ne, Tide nokE.,

Have you ever reviewed a cost study for
BellSouth?

No, I have not.

Have you ever created a cost study for
BellSouth?

I have not.

Please turn the page of this exhibit. Do
you know whether the top of the page, the
desigpation in the left-hand column, H.l.a
it's entitled physical collocation, power
per fused amp? Dc you see that?

Yes, I do.

Does that information correspond to the
information identified in response to the
interrogatory on page 34°?

Yie g

Element H.1.8 in BellSouth's TELRIC study?
Yes.

It does correspond?

NICOLE FLEMING & ASSOCIATES
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Yea,

Can you tell me what the figures on this
line mean?

The line that says H.1.8, physical
collocation, power per fused amp, it says
recurring, $7'652 I don't know whether
that's the cost or the rates or what it
would be on this particular page.

Do you.notice that this document has Bates
labels on it?

Yeg, I do.

C8T, & bunch of numbers, | Please turn to
the page that's marked CST018581. And do
you see there there's a matrix and there's
a line item identified as H.1.8, physical
collocation, power per fused amp?

Yes, ‘Toeseathats

And can you explain what is depicted in
these numbers? There's -- The figure
$7.65 appears in a column entitled
revised. And then as filed, September
2000 states 5$8.50 for the same line item,
and there's a difference of 85 cents. Do
yvou see that?

Yes, I do see that.

NICOLE FLEMING & ASSOCIATES
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Q.

Do you know what that is intended to
repregent?

Other than the same summary you just
provided? It's revised number, a filed
number, and it's simply trying to state
the difference between those two.

Do you have training as an economist?

No.

Have you ever testified before any
tribunal related to BellSouth's cost
énalysis for DC power?

I have not.

Have you ever testified as to BellSouth's
cost analysis for any -- anything related
to local competition?

That's going to depend on yvour definition
"related to locdal competition®. I have
provided -- in a couple of arbitrations or
complaint cases associated with DSL and
broadband, provided information in cost
For the development of wvarious
capabilities that were being asked for.
Also done -- Well, there's testimony that
talked about the cost to deploy certain

types of equipment or DSLAMs. But those

NICOLE FLEMING & ASSOCIATES
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were not cost studies, they were estimates
that I had provided based on my experience
in the industry for the costs associated
with those kind of service developments or
software developments as well as the
egquipment developments. |

Do you know which BellSouth employee or
employees was responsible for creating
this cost study?

I do not.

Do you know which BellSouth employee or
employees could interpret this cost study
document? .

If I were looking for an interpretation, I
would ask either Bernard Shell or Reg
Starks.

Is that S-h-e-1-17%

Yes.

Or Rich --

Reg Starks.

g-L~B-T-Koa?

Yes.

Do you know what purpose this cost study
was provided to the North Carolina

Commission?
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A

o

> O

I do Aot
To your knowledge, is BellSouth willing to
offer CLPs a choice to use used amp
billing in states other than Tennessee?
Yes, we're willing and able to do that and
offer that as long as the rates are
established and the procedures are
established to properly do a fused amp --
excuse me, a used amp approach.
Have rates been established for used amp
billing in Tennessee?
In Tennessee, yes.
How are they established?
I don't know how they were established.
You don't know whether they were imposed
by the Tennessee Regulatory Authority?
I don't know if they were imposed. E
don't know if we proposed them. I do
imagine they were probably discussed
pretty heavily at some point.
Are you familiar with -- strike that.

What other terms and conditions
would BellSouth need to negotiate with
CLPs in other states in order to implement

a used amp billing situation?

NICOLE FLEMING & ASSOCIATES
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Our preference would be to have a similar
process in all states. Florida and
Tennessee differ in that Tennessee
requires us to meter and then we bill.
Based on what we measure in Florida, we
bill based on what the CLP tells us
they're using, and then we have the right
to audit that and then reconcile the bills

appropriately. Those procedures are

different, different rules.

And so our preference would be to
adopt a similar set of rules and, you
know,; have ocne set of rules and one sget of
procedures that we can kind of uniformly
provide in every state. So I think our
preference would be that, if North
Carolina chooses to go down this path,
that they will model it to Tennessee.
Tennegsee would be an appropriate model
for used amp billing in North Carolina?
Yes.

Would that be including the rate structure
that was adopted in Tennessee?
I den't know if the rate structure would

be applicable simply because there may be

NICOLE FLEMING & ASSOCIATES
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different cost components in North
Carolina than in Tennessee.

You state at page 57 of your testimony
that there are several components of what
the CLP would need to pay for for the
recurring charges for DC power. There
would be an AC usage charge. And that's
on line 10. Do you see that?

Yes.

And does that relate to the amount of
power used on a monthly basis by the CLP?
Yeg. . Yes, 4t dsg.

And that there would be a minimum of 10
amps that would be presumed to be used by
the CLP?

¥Yes.

And then further down at lines 14 to 15,
it states that there is also a monthly
regurring charge for power plant
infrastructure investment. Do you see
that?

That 18 Bo¥rect.

And does that reflect what we've discussed
in terms of the work BellSouth would do to

implement a power feed situation for a

NICOLE FLEMING & ASSOCIATES
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collocated CLP?

That would be, again, covering us for
engineering and installation of the
appropriate facilities and equipment
necessary to pfovide the DC power.

And then beginning at line 17, you state,
finally, BellSouth would bill the CLP a
monthly recurring charge per site --
further down -- to provide the clamp-on
ammeter, a-m-m-e-t-e-r, Did I pronounce
that correctly?

No, it's actually ammeter.

Ammeter.

Yes .

Or other large measurement device. Do you
see that?

Yes.

So BellScuth would want to charge a
monthly basis to the CLP, the costs of
this ammeter or some measurement device?
Yes.

(DEPOSITION EXHIBIT NO. 19 WAS MARKED.)
Handing you a document that has been
marked Exhibit 19. Do vou recognize this

document?
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No, I do not.

The front page indicates it's something
that's regarded to the Tennessee
Regulatory Authority. Do you understand
that the Utilities Commission that would
have jurisdiction over BellSouth regarding
collocation?

Yes.

And there's a title on the page, Order
Denying Reconsideration, Granting
Clarification, And Adopting WorldCom's
Final Best Offer. Do you see that?

Yeg, -1 do.

Do you understand this is a type of order
the Tennessee Regulatory Authority, or TRA
for short, would have issued?

Yes.

Please turn to what is marked as page 7 on
the bottom. I don't know the source of
the markings that are on this page.

I appreciate the highlighting. It makes
it much easier to find the reference
you're looking for.

The end of the day. G0t Lo be guigk,

Do you see that the highlighted

NICOLE FLEMING & ASSOCIATES
TEL: (8919) 5671193 FAX:(2918) 5€67-1109
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language, it states that it's reasonable
to conclude that WorldCom should pay the
reagonable costs of monitoring actual DC
consumption?

Yes, I do.

And do you believe that the rate structure
adopted in Tennessee is an appropriate
rate structure for BellSouth to recover
its costs?

I don't know whether the rate structure in
Tennessee is appropriate to cover our
costs. I do know that it has some
non-recurring and recurring components
associated with the activity in the work
and the costs associated with doing the
measuring and the metering. I don't know
whether it covers our costs or not.
Regarding the costs of providing

a clamp-on ammeter--

Uh-huh.

-- could a CLP provide that ammeter?

They could provide the actual device, but,
cbvicously, we would be wanting to take the
reading ourselves or hire a contractor to

do the reading on our behalf.

NICOLE FLEMING & ASSOCIATES
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0 In your opinion, would it be unreasgonable
to conclude that WorldCom should pay the
cost of monitoring DC consumption in any
other state?

A. Could you repeat your guestion, again? I
think I got caught up in the positives and
negatives of it.

Q. The TRA states here, it is reasonable to
conclude that WorldCom should pay
reasonable costs.

A. Yes.

Q. Do you have any reason to doubt that that
conclusion should apply in other states?

A. I think it's reasonable that whoever is
causing us to go through additional steps,
additional costs should be responsible for
covering those costs.

0. Are you aware of the rates, if any, that
were proposed to the Joint Petitioners
when negotiating the rates that will apply
tE DE power?

A. I'm not familiar with what was proposed to
the Joint Commissioners.

0. At page 45 -+~ exguse me, 54 of your

testimony at line 6. What is your basis

NICOLE FLEMING & ASSOCIATES
TEL s {918) 567-1123 FAX: (919) S567-1109
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for the statement that Joint Petitioners
were unwilling to negotiate?

It's based on my conversations with Lynn
Brewer, who was involved in the
negotiation.

Do you know whether the rates that were
proposed to Joint Petitioners were
accompanied by any cost support that
explained why the rates were what they
were?

I don't know.

Is there any reason that BellSouth
supplied AC power in a collocation site
should be billed under a different method
than BellSouth supplying DC power?

If -- I don't know of any reasons that we
wouldn't use -- like I said -- and I
think what you're looking for is a fused
versus used amp approach on AC power as in
addition to DC power. Again, it's one
that escapes us because 1f you're an
efficient designer, you're actually going
to end up paying more to have us meter
what . you ask for.

But, you know, 1if the cost

NICOLE FLEMING & ASSOCIATES
TEL;: (919) 567-1123 FAX:{918) 567-1109
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structure is understood and the rates are
established for, you know, doing that kind
of work, we'll be happy to, yvou know, do
that additional work on behalf of the
CLPs, if necessary.

So your position is BellSouth is willing
to provide CLPs a choice in North Carolina
to use used amp billing for AC power?
Again, I den't know why anyone would
reguest that, but if -- you know, again,
we're not fundamentally opposed to used
amp apprcach. Our infrastructure is not
designed to do it. It's a very manual
approach that requires us to have
significant costs associated with paying
someone to do the metering. So. 1f, you
know, the CLPs are willing to cover the
cogsts of the additional metering
associated with AC used amp versus fused
amp, then I don't understand why we would
be opposed to do that. I don't think we
would be.

Has any state commission ordered BellSouth
to provide a fused amp with option for AC

power?

NICOLE FLEMING & ASSOCIATES
PEL: (919) 5691123 FAX:(919) 567-11089
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A. Yes. Have a fused amp billing power?

0 I'll rephrase it.

A. Thank you.

Q. Has any state commission ordered BellSouth
to provide a used amp billing option for
AC power?

A. Not that I'm aware of.

MR. MEZA: Can we go off the
recoxrd for a second?
(DISCUSSION OFF THE RECORD.)

Q- To your knowledge, has any CLP requested
of BellSouth that it negotiate rate terms
and conditions for using used amp billing
for AC power?

A. ©No, I don't know of any requested used amp
billing for AC power.

0. Mr. Fogle, do you know what ruling, if
any, the Georgia Commission has made with
respect to whether used amp billing should
be provided for DC power?

A. I believe Gecorgia has ordered that used
amp billing be available. I do not
believe they have set the rates for us to
dg that . So we're kind of awaiting the

rates so we understand how much to bill

NICOLE FLEMING & ASSOCIATES
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for before we can make a complete option
available to CLPS.

Do you know whether BellSouth has provided
cost study information be available to
Georgié to assist in setting rates?

I don't know if we have yet or not.

Do you know what ruling, if any; the
Florida Commission has made with respect
to whether BellSouth must provide a used
amp billing method for DC power?

The Florida Commission has ruled that we
must provide used amp billing method
saying approved -- or ruled a different
method than is in Tennessee. Procedures
are a little different. And, again, they
also have not provided rates yet for the
various pieces of that, so we're wailting
for them to come back with the rates.

Is the rate structure -- Is the rate
structure different or the rate amounts
different?

I don't khow, to tell you the truth, if
the structure is different. I know the
work requested and the work -- undergoing

work is different between Tennessee and

NICOLE FLEMING & ASSOCIATES
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Florida. I would assume that would turn
itself into the costs and also the rates.

MS. JO¥CE: &All right. Giwven that
the parties are presently trying to work
out an agreement but have not done so in
terms of whether depositions will be taken
in each state, I reserve the right to call
you as a witness in any other state.

And to the extent that you may
file additional testimony in the State of
North Carolina regarding the issues we'wve
spoken to today or BellSouth's positions
change, I reserve the right to reopen your
deposition to discuss those changes with
you.‘

THE WITNESS: Okay.

MS: JOYEE: I thank you for
coming, and the deposition is concluded.

MR. CULPEPPER: ©No questions.

(THE DEPOSITION CONCLUDED AT 5:11 P.M.)

NICOLE FLEMING & ASSOCIATES
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