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BEFORE THE PUBLIC SERVICE COMMISSION

In re: Fuel and purchased power cost recovery || Docket No. 050001-EI
clause with generating performance incentive
factor. Dated: July 8, 2005

PROGRESS ENERGY FLORIDA INC.’S PETITION
FOR APPROVAL OF WATERBORNE COAL
TRANSPORTATION SERVICE CONTRACTS

PROGRESS ENERGY FLORIDA, INC., (“Progress Energy” or “PEF”’) pursuant to
Order No. PSC-04-0713-AS-EI, hereby petitions the Commission for approval of four
waterborne coal transportation service contracts for purposes of cost recovery through the Fuel
Cost Recovery Clause. In support, Progress Energy states:

1. Progress Energy Florida, Inc., is a public utility subject to the regulatory
jurisdiction of the Commission under Chapter 366, Florida Statutes. PEF’s principal offices are

located at 100 Central Avenue, St. Petersburg, Florida.

2. All notices, pleadings and other communications required to be served on the

petitioner should be directed to:

Gary V. Perko

Hopping Green & Sams, P.A.
123 S. Calhoun Street (32301)
Post Office Box 6526
Tallahassee, FL. 32314

Tel.: (850) 425-2359
garyp@hglsaw.com

with copy to:

R. Alexander Glenn

Deputy General Counsel

Progress Energy Service Company, L.LC.
100 Central Avenue, Suite 1D

St. Petersburg, FL 33701-3324



Background

3. On July 20, 2004, the Commission entered an Order Approving Stipulation and
Settlement of Docket No. 031057-El, which the Commission had opened to investigate PEF’s
benchmark for waterborne coal transportation service (“WCTS”) transactions with Progress
Fuels Corporation (“PFC”). See Order No. PSC-04-0713-AS-EI (July 20, 2004). Under the
terms of the Stipulation and Settlement, “[c]ontracts entered into by PFC for WCTS provided to
PEF will be subject to competitive bidding.” Id. at 3. In addition, the Stipulation and Settlement
provides that “[e]ach such contract, and the competitive bidding process from which the contract
results, will be presented to the Commission for review and approval or denial.” Id. The
Commission’s order approving the Stipulation and Settlement further states that “the parties
clarified that PEF will file documentation supporting any new contract in the form of a petition

to this Commission fore review and approval or denial.” Id. at 4.

4. PFC has conducted the competitive bidding required under the Stipulation and
Settiement and has entered into contracts for the components of WCTS to PEF’s Crystal River
Plant, including the River Barge component, the Gulf Terminal Transloading component, and the
Cross-Gulf Barge component. As further discussed below, the competitive bidding process and
resulting contracts resulted in valid market prices for each of the WCTS components.
Accordingly, PEF respectfully requests approval of the contracts for cost recovery through the
Fuel Cost Recovery Clause.

River Barge Component

5. On July 16, 2004, PFC issued a solicitation for bids for river barge coal

transportation services from various origins on the Ohio, Kanawha, Big Sandy and Upper



Mississippi rivers to a transloading facility in the New Orleans area. (A copy of the solicitation
is provided as Exhibit A to this Petition)."

6. PFC sent the solicitation to six potential providers: American Commercial Barge
Line, Inland Marine Service, Crounse Corporation, Ingram Barge Company (“Ingram’), AEP
MEMCO, LLC (“MEMCQO”), and TECO Barge Line (“TECO”). In addition, PFC notified
major coal trade publications which published articles about the solicitation, including a contact
person at PFC. (Copies of the articles are provided as Composite Exhibit B).

7. PFC received proposals from Ingram, MEMCO, and TECO. Based on an initial
evaluation, PFC selected Ingram and MEMCO for further evaluation. By comparing the cost of
the two offers using two different escalation scenarios, PFC determined that MEMCO’s bid
provided between approximately $100,000 and $800,000 in cost savings over the term of the
contract. Accordingly PFC awarded a contract to MEMCO for a term extending from January
1, 2005, through December 31, 2007. (A copy of the MEMCO contract is provided as Exhibit
O).

Gulf Terminal Transloading Component

8. On June 17, 2004, PFC issued a solicitation for bids for terminal transloading
services in the New Orleans area of the Mississippi River. (A copy of the solicitation is provided
as Exhibit D). PFC provided the solicitation to the three potential providers of the required
services: IC RailMarine Terminal (“IC”) International Marine Terminal Partnership (“IMT”)

and TECO Bulk Terminal (“TECO”). PFC received proposals from all three providers.

' PEF is providing the bid solicitation and resulting contract(s) for the various WCTS
components as Exhibits to this Petition. Because some of the solicitations and all contracts
include confidential proprietary information, redacted copies of the confidential documents are
being provided with this petition and unredacted copies are being provided separately with a
Request for Confidential Classification.



However, the IC bid was received after the response deadline and it did not satisfy the
requirements of the solicitation.

9. Based on a comparative evaluation of the IMT and TECO proposals, PFC
determined that IMT’s proposal was the most cost-effective, providing cost savings between
approximately $4.4 million and $5.5 million over the term of the contract. Accordingly, PFC
awarded the contract to IMT for a term extending from November 1, 2004, through October 31,
2007. (A copy of the IMT contract is provided as Exhibit E to this Petition).

Cross-Gulf Barge Component

10. On August 19, 2004, PFC issued a solicitation for bids for marine transportation
services from various origins in the New Orleans area, as well as the McDuffie Island Coal
Terminal in Mobile Bay, to PEF’s unloading dock at PEF’s Crystal River Plant. (Copy provided
as Exhibit F). PFC sent the solicitation to five potential providers: Allied Towing Company,
Dixie Carriers, Inc. (“Dixie”), Express Marine, Inc., (“Express”), Moran Towing Corporation
(“Moran”), and TECO Ocean Shipping (“TECO”). In addition, PFC placed advertisements in
three major transportation publications. PFC also notified major coal trade publications which
published articles about the solicitation, including a contact person at PFC. (Copies of the
advertisements and articles are provided as Composite Exhibit G).

11.  PFC received responsive proposals from Dixie, Express, and Ocean Dry Bulk,
LLC, a joint venture between TECO and Moran. Based on a comparative evaluation of the cost
of the three offers under three escalation scenarios, PEF determined that Dixie was the least cost
provider and that Express was the second least cost provider.

12.  Because the current level of rail rates from the coal field to PEF’s Crystal River

Plant are higher than waterborne rates, PFC has decided to increase the amount of waterborne



coal delivered to Crystal River. Accordingly, PFC awarded contracts to both Dixie and Express

for approximately three year terms. (Copies of Dixie and Express contracts are provided as

Exhibits H and 1, respectively). Using two vendors will provide PEF five barges compared to

the current four barges operated by Dixie only. In addition, the two contracts provide a cost

savings of between approximately $20.4 million to $24.4 million over the term of the contracts.
Conclusion

13. For the reasons discussed above, the competitive bidding conducted by PFC
resulted in valid market prices for each of the WCTS components. By providing the solicitations
to known vendors and, where appropriate, publicizing the solicitations in industry publications,
PFC ensured that interested vendors had reasonable notice of the solicitations. In addition, the
receipt of multiple proposals demonstrates competitive markets for all WCTS components.
Moreover, by awarding contracts to the least cost proposals, PFC has assured that PEF will be
provided cost-effective service for all WCTS components.

WHEREFORE, Progress Energy Florida, Inc., respectfully requests that the Commission
approve the waterborne transportation service contracts provided as Exhibits C, E, H and I to this
Petition for cost recovery through the Fuel Cost Recovery Clause.

Respectfully submitted thiséj ‘('i;ay of July, 2005

HOPPING GREEN & SAMS, PWA

/

By: / Z«/Z . / S
& Gary V. Perko )
“Florida Bar No. 855898
123 S. Calhoun Street (32301)
P.O. Box 6526
Tallahassee, FI. 32314

Attorneys for Progress Energy Florida, Inc.



AFFIDAVIT
STATE OF FLORIDA )

)
COUNTY OF PINELLAS )

The undersigned A. W. Pitcher first being duly sworn, deposes and says:

1. 1 am employed by Progress Fuels Corporation as Vice President-Coal
Procurement.
2. 1 have reviewed the above Petition of Progress Energy Florida, Inc. for Approval

of Waterborne Transportation Service Contracts and the facts stated in that petition are true and

correct to the best of my knowledge, information and belief.

Y
Al
I A.W. Pitcher

Sworn to and subscribed before me by A. W. Pitcher, who:
(X)) ispersonally known to me
( ) presented Drivers License Number as 1dentification

this 6th day of July, 2005.
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Roberta A. Ott
Notary Public

My Commission Expires July 27, 2006



BEFORE THE PUBLIC SERVICE COMMISSION

Docket No. 050001-EI

In re: Fuel and Purchased Power Cost Recovery Clause

with Generating Performance Factor

Progress Energy Florida, Inc.’s Petition for Approval of

Waterborne Transportation Service Contracts

EXHIBIT “A”
Progress Fuels Corporation

River Barge Solicitation




PROGRESS FUELS CORPORATION
RIVER BARGE BID SOLICITATION

GENERAL

Progress Fuels Corporation (PFC) has purchased and will continue to purchase Dry Bulk Fuel
(DBF) for use in electric generating stations owned and operated by Progress Energy Florida
(PEF) located near Red Level, Citrus County, Florida. PFC is in need of river barge
transportation services from various origins on the Ohio, Kanawha, Big Sandy and Upper -
Mississippi rivers to a transloading facility the New Orleans area located at approximately mile

post 57 AHP on the Mississippi river. The specifics of this request and the bidding procedures to
be followed are outlined below. ‘ ‘

. QUANTITY AND TERM

 The term of this solicitation shall be for three (3) years starting January 1, 2005 and ending
December 31, 2007. PFC anticipates the quantity of DBF requiring inland river transportation
services to be between 500,000 and 2,300,000 short tons per contract year. This tonnage may be
" allocated to more than one barge line. The actual tonnage to be shipped in a given year will be
determined by power plant fuel burn forecasts supplied by PEF and overall transportation,
purchasing and inventory level requirements. PFC is agreeable to setting a minimum volume of
DBF tonnage to be transported each year. Should PFC fail, for reasons other than Force Majeure,
~ to tender minimum DBF tonnage in any contract year carrier shall be entitled to payment, as
liquidated damages and not as a penalty, a dead freight charge for each ton of DBF not tendered
for such service. Please provide a rate for dead freight in your proposal. Alternately, PFC will
.consider a provision for addmg shortfall tons to the next contract year’s minimum requ1rements

PFC will provide a contract year tonnage declaration no later than September 30 of the precedmg
contract year. During a contract period, PFC reserves the right to reasonably alter monthly-
ratable shipping schedules in order to satisfy inventory or operating conditions as required. '

LoAD ORIGINS .

Kanawha River:
Marmet Pool — all docks
London Pool — all docks

Big Sandy River:
All docks

Ohio River: - g
ORC Huntington - mp 306.5
KRT Ceredo S - . mp315.0
Transcontinental Terminals " mp406.0

. Louisville and Jefferson River Port:  mp 618.5



Upper Mississippi River:

Cora mp 98.5
Cahokia mp 175.0
Keokuk mp 371.0

PFC may from time to time purchase DBF at origin docks other than those listed herein. In that
event, additional freight rates shall be provided to PFC that reasonably relate to the origin rates
contemplated in this solicitation taking into consideration distances, operating conditions,
loading conditions and any other relevant issues.

PRICING

Freight rates shall be composed of a fixed component and a fuel eomponent. The fixed
component charge must represent all charges other than fuel. This component shall remain fixed
for the term of the contract. Such charges shall include, but not be limited to, all port charges,
fleeting charges, existing taxes and any other charges associated with the transportation of DBF.
The fuel component shall be subject to a quarterly adjustment with the quarter prior to the
effective date of the contract serving as the base period. Proposals should include bidder’s
preferred fuel escalation methodology. In your proposal please state any volume incentive
discounts that would apply in a contract.

Payment terms are thirty (30) days net from receipt of proper invoice. Services shall only be
billed upon discharge of DBF at the destination terminal. Barge weights shall be based on origin
weights consistent with each coal supply agreement held by PFC.

Pricing should include five (5) all purpose free days to load and discharge each barge. Barge
demurrage shall be calculated and paid quarterly on a cumulative credit/debit system. Please

state your demurrage rate in your proposal.

CONTRACT PROVISIONS

The winning bidder will be expected to enter into a contract that will, among other things,
include the followmg provisions: : ~

Carrier will, at its cost, be insured by responSible insurance carriers, or have established a
program of self-insurance, satisfactory to PFC, for risks assumed hereunder. Such policies shall
be endorsed to provide a waiver of subrogation against PFC and a thirty day notice of material
changes or cancellation to be forwarded to PFC, except ten day notice shall be given for non-
payment of premium. Carrier will assume liability for physical damage to or loss of cargo.

PFC will reserve the right to expedite DBF shipments at no additional cost during critically low
inventory situations. Carrier shall be required to report shipment information and tonnage
reconciliation on a daily, weekly, and monthly basis by telephone, fax or other mutually
agreeable methods. Carrier shall be responsible for meeting all regulatory requirements; e.g.,
_ Coast Guard, Responsible Carrier Program, environmental and others.



PFC requires ratable delivery of barges each week at its load origins due to loading rates and
fleeting constraints at the load terminals. PFC is indifferent as to whether or not DBF is moved in
dedicated unit tows or barge groups. Please state your proposed methodology in your bid. Barges
must be delivered to load terminals free of extraneous material and water.

The contact will contain other commercially reasonable terms and conditions customarily found
in contracts for similar services, including but not limited to, provisions dealing with standards of
performance, risk allocation, insurance levels, force majeure, events of default, remedies, and
others.

BID PROCEDURES

To insure proposals are responsive to PFC’s needs and provide a uniform basis for evaluation,
bidders are requested to provide the information on the attached River Transportation Bid Form
and complete the rate quotes on Attachment A. To provide you additional information regarding
our business, we are enclosing a DRAFT ONLY of our proposed contract for this business.
Please do not mark up or sign this draft. As part of your bid response, please specify any
exceptions your firm may have regarding the terms and conditions in our draft contract. Send bid
response in a Sealed Bid Package to:

River Bid Proposal
Progress Fuels Corporation
200 Central Avenue

St. Petersburg, FL. 33701

Failure to properly mark bid “River Bid Proposal” on the exterior of the sealed envelope could
result in non-consideration of the bid. Bids sent by electronic means (email or fax) will not be
accepted. , ‘

Bid packages must be received no later than 5:00 PM DST on August 17, 2004. Bids received
after this date and time will not be evaluated or considered and returned to the bidder. The bidder
shall be responsible for the completeness and accuracy of all information contained in and used
in preparation of its proposal and for having supplied all necessary information. Bid packages
that are incomplete may not be evaluated. Revised proposals, if any, must be received before the
closing deadline for evaluation. After the initial evaluation of bids, a short list of potential viable
bidders will be developed. Those suppliers on the short list will be invited to participate in
additional negotiations.

Any award will be based on PFC’s overall evaluation process and not on price alone. The

evaluation will include price, ability to supply sufficient barge capacity, average age of the fleet,

financial stability, credit worthiness and other pertinent factors. Field inspections by PFC

personnel or PFC’s designated representative(s) may be required to verify the accuracy of

information provided in proposals. PFC reserves the right to reject any and all proposals which in
PFC’s sole judgment are determined to not be in its best interest.



Bid proposals shall remain open for a period of 60 days after the closing date of this solicitation.
Proposals represent a firm offer to supply river transportation services at the prices and under the
terms provided in your proposal, subject to the execution and delivery of a contract, the first draft

of which will be provided by PFC. Should you have questions of desire to schedule a
presentation, please call Mike Lelak at 727-824-6680.



RIVER TRANSPORTATION

Towing Equipment Description (Include name, age, rated horsepower, towing capability, and
other pertinent information):

- Barge Fleet Description (Include design, configuration, type, size, ownership, number, average
age and other pertinent information):

Insurance Coverage Description (Types of coverage, coverage limits, carrier, policy numbers and
expiration dates, etc.):



RIVER TRANSPORTATION

Continued

Major Customer Listing (Include company name, tonnage lifted during the past two years,
Contact Person and phone number):

Subcontractors (Include company name, contact person and phone number, and description of
services rendered):

Financial Information (provide last five years of audited financial statements and other relevant
information):



RIVER TRANSPORTATION CHARGES

Kanawha River
Marmet Pool
London Pool

Big Sandy River
All Docks

Ohio River
ORC Huntington
KRT Ceredo
Transcontinental Terminals
Louisville and Jefferson River
Port

Upper Mississippi
Cora
Cahokia
Keokuk

ATTACHMENT A

Fixed

Fuel

Total




DRAFT
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_TRANSPORTATION AND DELIVERY AGREEMENT
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PROGRESS FUELS CORPORAT]ON .

AND




DRAFT '
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DBF TRANSPORTATION AND DELIVERY AGREEMENT

This AGREEMENT (hereinafter the "Agreement”) is made and entered into and effective

as of the day of ' 2004, between PROGRESS FUELS CORPORATION, a

Florida corporation, One Progress Plaza, St. Petersburg, Florida 33701, (hereina'fter "PFC") and

, S , (hereinafter "Carrier”).

WHEREAS, PFC has purcﬁased and will continue to purchase Dry Bulk Fuél (heréinafter

“DBF") fdr usev in electric generating units owned aﬁd operated by Progress Energy Florida

(hereinafter "PEF") near Red Levél, Citrﬁs County, Floridé, (the “Genéraﬁng Units”) and PFC is in

need of transportation services to m}ove such DBF from‘certai}n origin docks on the Inland
Waterways Systerﬁ to the New Crleans, LoUisiana, area;

. WHEREAS, Carrier is avcovntract carrier oh"the Inland Wat‘e.wv‘ays., System and owns or

| leases harine equipment capable of moying PFC'Vs_‘ DBF"from the o.rigin docks to the New

‘ Orleans, Louisiana, area for transfer _to‘and trans-shipment across the Gulf of Mexico by other

carriers. -
WITNESSETH:

For and in consideration of mutual covenants, provisions, benefits and agreements
hereinafter made and contained and other good and valuable consideration flowing between the

parties hereto, Carrier and PFC do hereby covenant and agree aé follows:
ARTICLE I. Definitions

The following definitions are used,'herein:



DRAFT

A. “origin docks" shall mean docks or terminals located at various Mile Points on
the Kanawha, Big Sandy and Ohio Rivers as specified in Article V or other docks or terminals
on the Inland Waterways System mutually acceptable to the parties hereto.

B. "transfer point" shall mean the International Marine Terminals Partnership
transfer facility, Mile 57, Lower Mississippi River, or other mutually agreeable transfer terminal
on the Mississippi River between Mile 30 AHP and Mile 230 AHP, Baton Rouge.

C. The term "ton" or "net ton" as used herein shall mean a ton of 2,000 pounds of
avoirdupois weight.

D. The term»“DBF" shall mean any Dry Bulk Fuel, such as bituminous coal, sub-

bituminous coal, petcoke, synfuel, etc.
ARTICLE ii. Term

This Agreement shall commence January 1, 2005 and shall expire December 31, 2007.
This Agreement shall remain in full force and effect with respect to any cargo tendered prior to,

but not delivered to the transfer point, before the termination date of this Agreement.
ARTICLE Ill. Quantity

The Base Quantity of DBF to be shipped hereunder will be five hundred thousand
(500,000) net tons per calendar year beginning on the Commencement Date (a “Contract
Year”). In any Contract Year, PFC shall have the right to alter tonnage shipped above or below
the Base Quantity based on reqﬁirements of PEF, DBF market conditions and other related
transportation and inventory parameters. Maximum quantity anticipated for shipment herein is
currently expected to be two million, three-hundred thousand (2,300,000) tons. PFC shall
provide Carrier written notice of contract yeaf tonnage requirements at least ninety (90) days

™ prior to the start of a new contract year.
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For contract year 2005, PFC and Carrier acknowledge that shipments hereunder may
commence in the second quarter of the year due to carry over contact tons remaining under

PFC's prior river barge contract.

ARTICLE IV. Tender and Delivery

A. PFC will notify Carrier in writing (fax or letter) of the. monthly scheduled tonnage
at each origin 'dock thirty (30) days prior to the placement month. Each delivery schedule shall
specify the tonnages to be tendered at each origin dock during that month and the approximate
weekly loading requrrements at each orrgrn dock. | | |

B. All tenders of DBF by PFC pursuant to this Agreement shall be made in
approximately equal monthly mcrements or as otherwrse agreed by the parties hereto, but in
" any event in increments of an average of a least 1,500 net tons per river barge. PIFC. reserves
_the right to reasonably alter monthly ratable schedules in order to satisfy inventory or operating
conditions as required. | |

| C. . For each tender of DBF herelrnder, PFC shall _previde a river barge manifest to
Carrier shewing the barge weight determined .in accordance with Article IX. The manifest shall
also show the name or number of the barge the weight of the DBF loaded, barge draft before
and after Ioadrng and the date and time each barge commenced loading and finished loading.

D. Carrler shall furnrsh marine equrpment which shall be suitable and fit for the
purposes contemplated hereunder, and in particular, Carrier shall furmsh a sufficient number of
river barges to load PFC's DBF when it is tendered to Carrier as provrded in this Agreement
and sufﬁcuent motive power to move those barges in accordance with the reasonable loading
schedules provided by PFC. Carrier shall provide, operate and maintain the marine equipment
used hereunder rn a good and seaworthy conaitio'n, working order and repair, and Carrier shall

cause the marine transportation equipment to be operated in a manner considered safe by
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prudent operators of river marine transportation equipment. Barges delivered to origin docks
shall be free of ice, water, metal and prior loading cargo material. Barges delivered to
destination dock(s) shall be free of standing water in the cargo area.

E. Carrier shall coordinate the delivery of empty river barges in accordance with a
mutually agreeable schedule with PFC and the origin dock(s) and shall provide reasonable
advance notice of arrival as required by each origin dock or the transfer point. Attachment A
outlines the specifics of our agreement on loading requirements for Kanawha and Big Sandy
docks.

F. Delivery of DBF to and the loading of the DBF in river barges at the origin docks
shall be the sole responsibility of PFC and s.hall be done by PFC at its sole expense. PFC shall
tender DBF only at origin docks having loading facilities capable of loading a minimum of three
(3) 1,500 net ton fiver barges per day without unusual shifting or loading delay. PFC shall
require its DBF suppliers or 6thers lbading DBF on its behalf into Carrier’s river barges to be
governed by Carrier’s instructions regarding the height of the load, weight of cargo, draft of the
river barge and other instructions which Carrier may deem necessary for safe transportation
where variable waterways conditions and anticipated weather conditions make such
precautions desirable. PFC shall also require its DBF suppl‘iers or others loading DBF on its
behalf into Carrier's river barges to distribute the DBF in the barges so as to insure an even
draft. If not sb loaded, Carrier reserves the right to refuse to accept the DBF, and PFC shall in
that event require the DBF suppliers and others loading DBF on its behalf into Carrier’s river

barges to make such redistribution at PFC’s own expense as will meet Carrier’s requirements.

bl

G. PFC warrants that origin docks shall provide safe berths with a minimum of nine
(9) feet of draft.
H. The DBF to be trans;gorted hereunder shall be unloaded at the transfer point at

" o expense to Carrier ex-cept for normal ﬂéet}ng and shvif'ting cHarges.
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l. Carrier will use open hopper barges. If barges with covers are placed by Carrier
for loading, for Carrier's convenience, all charges to handle covers at loading and unloading
shall be for Carrier's account.

J. To ensure that PFC maintains adequate control over quality, weights and other
important parameters, no transfer of DBF between barges will be made without PFC's prior
approval. PFC hereby grants Carrier this approval for all routine transfers, but retains the
option of withdrawing this approval as necessary to accommodate special circumstances.

K. PFC reserves the right to expedite DBF shipments at no additional cost during

critically Jow inventory situations.

ARTICLE V. Freight Rates

During the term of this Agreement, PFC agrees to pay Carrier the following rates per net

ton for the transportation and delivery of DBF from the following origin docks to the transfer point:

Rates Origin Milepoint
Kanawha River

$r Kanawha River Terminals 69.0
$r Amherst 74.0
$ . Hughes Creek 81.5
. Cannelton - 84.3
. Eagle/Hawks Nest 87.1

: Big Sandy River
b Sl All docks

Ohio River
S ORC Huntington 306.5
g : KRT Ceredo 315.0
o Transcontinental Terminals 406.0
$* . Louisville & Jefferson Riverport 618.5
Upper Mississippi

- Cora . _ 98.5
. ~ Cahokia S ‘ 175.0

i Keokuk 371.0
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PFC may from time to time purchase DBF for shipment by Carrier at origin docks other
than those for which Base Freight Rates are specified above. In that event, additional Base
Freight Rates shall be provided by Carrier to PFC which reasonably relate to the Base Freight
Rates herein, taking into consideration distances, operating conditions, loading conditions, and
fuel escalation or de-escalation as provided herein.

Freight rates shall be composed of a fixed component and a fuel component. The fixed
component charge must represent all charges other than fuel. This component shall remain fixed
for the term of the contrabt. Such charges shall include, but not be limited to, all port éharges,
fleeting charges, existing taxes and any other charges associated with the transportation of DBF.
The fuel component sha‘l.l be subject to a quarterly adjustment with the quarter prior to the
effective date of the contract serving as the basé period. |

PFC and Carrier also agree the initial base price for raw fuel for this agreement is $*.** per
gallon, excluding any applicable taxes. The Initial Base Rate will be subjéct to fuel escalation/de-
escalation, which will be calculated on a quarterly basis' beginning January 1, 2005 and based on
the prior quarter's average fuel price on Friday of each week. There will be no change in the
freight. rates if the raw fuel price remains between $0.** and $0.** per gallon. In the event the raw
fuel price falls below $0.** per gallon, or rises above $0.** per gallon, the freight rate will decrease
or increase ‘as follows: For each $0.** decrease or increase, or fraction thereof above the initial
base price of $0.**, the base freight rates will decease or increase ____ percent (*%) or fraction‘
thereof. |

The fuel price used for escalation/de-escalation will be the average price per gallon of #2
diesel fuel as posted by Exxon at Baton Rouge, Louisiana, or if the Carrier has changed its

principal supplier of fuel, such other comparable unaffiliated third-party fuel supplier that posts its
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price weekly (each Friday, or if Friday is not a business day, the closest business day preceding

Friday) for the quarter preceding the period to be adjusted.

ARTICLE VI. Governmental Impositions

The parties also recognize that, during the continuance of this Agreement, |egislétive or
regulatory bodies or the courts may adopt laws, regulations, or policies which impact PFC's
costs and which make it impossible or economically impractical for PFC to utilize in PEF's
Generating Units the existing or like kind andquality of DBF which thereafter would be
transported hereunder. If, as a result of the increased costs associated with the adoption of
such laws, regulations, or policies, PFC decidés that it will be impossible or economically
impfactical for PFC to utilize in PEF's Generating Units DBF which would be transported
hereunder, PFC shall so notify Carrier and thereupon PFC and Carrier shall promptly consider
whether corrective actions can be taken in the transportation and utilization of the DBF at PEF's
Generating Units; and if, in PFC’s judgment, such actions will, Without unreasonable expense to
PFC, make it impossible and economically impractical for PFC to so utilize DBF which
thereafter would be transported hereunder without violating any applicable law, regulation or
policy, PFC shall have the right, upon six (6)bmonth's prior notice to Carrier, to terminate this
Agreement without further obligation hereunder on the part of eithe.r_ vparty; provided, howeve‘r,
that, if the impracticality of PFC’s utilizing the DBF is only on economical grounds, Carrier may,
at its option, prevent such termination by agreeing to reimburse PFC for such expense to the
extend that PFC deems such expense to be reasonable.

The parties recognize that, during the continuance of this Agreement, legislative or

regulatory bodies or the courts may adopt laws, regulations, or pdlicies which impact Carrier's

__transportation cost and which will make it impossible or economically impractical for Carrier to
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continue delivery hereunder. If, as a result of the increased costs associated with the adoption
of such laws, regulations, or policies, Carrier decides that it will be impossible or economically
impractical for Carrier to continue delivery hereunder, Carrier shall so notify PFC and thereupon
Carrier and PFC shall promptly consider whether corrective actions can be taken in the
transportation of the DBF for PEF's Generating Units; and if, in Carrier's judgment, such actions
will, without unreasonable expense to Carrier, make it impossible and economically impractical
for Carrier to continue to deliver DBF hereunder without violating any applicable law, regulation,
policy or restriction, Carrier shall have the right, upon six (6) month's prior notice to PFC, to
terminate this Agreement without further obligation hereunder on the part of eithe‘r party;
provided, however, that if the impracticality of Carrier’'s continuing to transport DBF hereunder is
only on economical grounds, PFC may, at its option, prevent such termination by agreeing to
reimburse Carrier for such expense to the extent that Carrier deems such expense to be

unreasonable.

ARTICLE VIil. Free Time and Demurrage

A. During each Contract Year, PFC will have five (5) days all purpose free time,
including Saturdays and Sundays but not holidays, that occur during free time to load and
unload each barge. Laytime ‘for the purpose of free time and demurrage shall commence the
first 7:00 a.m. following placement, actual or constructive, for the purpose of loading or
unloading, and shall end the first 7:00 a.m. following completion of loading or unioading.
Loading or unloading shall be deémed as utilizing one full day notwithstanding that said barge
had actually been loaded or unloaded and has been released to Carrier in less than a 24 hour

period. -Once free time expires, all days are invoiced per this Agreement.
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B. At the close of each calendar quarter, demurrage will be calculated for the
barges unloaded during such gquarter and an invoice for demurrage, if any, will be provided to
PFC.

C. Barges will earn one credit for each day of free time not used. Credits will offset
demurrage days for barges not loaded and unloaded within the free time. The demurrage
account will be settled quarterly: March 31, June 30, September 30 and December 31 of this
Agreement. Carrier will prepare the calculation within thirty (30) days after the end of each
quarter and shall invoice PFC for demurrage. Debits will be billed at $____ per debit. Unused
credits shall be carried over from one quarter to the next; but not however, from one contract
year to the next.

D. PFC shall pay demurrage invoices within thirty (30) days after the receipt thereof.

ARTICLE VIIl. Dead Freight

Minimum invoice tonnage is 1,400 net tons per each rake barge and 1,600 net tons per
each box barge unless lower tonnage is requested by Carrier or force majeure conditions
necessitate loading a barge (or barges) to Iesé tonhage than stated herein. Origin docks will load
to drafts requested by Carrier. Carrier will provide adequate lead time when advising PFC and

origin docks of changes in requested drafts.
. ARTICLE IX. Payment

On or about the first day and fifteenth day of each calendar month during the term hereof,
Carrier will invoice PFC for all river barge unloadings at destination docks during the preceding
fifteen day period. Payment of the invoice shall be due thirty (30) days after the receipt thereof.

B Weights of the DBF transported shall be based upon the river barge manifest which will be
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delivered to Carrier by PFC upon loading. Manifest weights shall be determined at the origin
docks by railroad weights or by belt scales, when available, which shall be calibrated in
accordance with ASTM Standards. When belt scales are not available or available belt scales are
inoperétive by reason of breakdown, the weight of the DBF in a barge shall be determined by the
railcar number and official rail weight for each car dumped into each barge, if applicable; the truck
number and scale weight for each truck dumped into each barge, if applicable; or by an |
independent gauging company selected by PFC and at PFC’s sole expense; or by draft measure-
ments of the barge to be taken before and after loading, by a person selected by PFC and at
PFC's sole expense, with tonnages to be calculated in accordance with the barge calibration

tables.

ARTICLE X. Vessel Position Reports/ETA

For each weekday during the term of this Agreement, Carrier shall provide PFC, as
requested by PFC (via telephone, fax or other mutually agreed methods) the location of the
marine equipment in service under this agreement or at Carrier's option, provide PFC with access
to internet websites and/or databases that contain such information; provided, however, that PFC
shall have no authority over the operation of Carrier's river equipment. In addition, Carrier shall
notify the transfer point superintendent or his designated agent of the expected date of arrival as

each tow or group of river barges departs the New Orleans, Louisiana, harbor.
- ARTICLE XI. Insurance

A. Insurance coverage. Carrier warrants that it will at its cost be insured by

responsible insurance carriers for risks assumed hereunder by Carrier or have established a
program of self-insurance. Upon request, Carrier shall provide PFC with evidence of such

~ insurance. In addition, such policies shall be endorsed to provide the following:

10
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1. A waiver of subrogation against PFC.
2. A thirty (30) day notice of material changes or cancellation to be forwarded to
PFC, except ten (10) days notice shall be given for non-payment of premium.

B. Carrier’s Liability. Carrier shall be liable at law for any loss or damage to the

Cargo, except as herein provided:

Carrier shall not be liable for any loss of, damage to, or expense in connection with the
Cargo in an amount exceeding $500.00 per ton or the agreed value, whichever is less.

Notwithstanding anythihg herein to the contrary, Carrier only assumes liability for Cargo
safely aboard a barge.

Subject to the Iimitaﬁons on recovery set forth in this Agreement, Carrier assumes liability
for general average, salvage charges and physical damage to or loss of the Cargo subject to the
' terms, conditions and limitat‘ions of the Carriér's cargo insurance policy; provided, however, that
Carrier shall not be liable for delay in the delivery of the Cargo, or for loss of, damage to, or any
expense in connection therewith, caused directly or indirectly by or resulting from or arising out of:
shrinkage, expansion, or other change due to natural causes; any vice or defect in the Cargo
unless caused by the barge being stranded, sunk, burnt or in collision; the act or default of PFC or
consignee; the physical act of loading or unloading, when not performed by Carrier; the authority
of law, including without limitation, quarantine and embargo; radiation, nuclear reaction or
contamination; or acts of the public enemy hostilities or warlike operations, whether aor not there

be a declaration of war.

ARTICLE Xil. Event of Default and Damaqges

If an Event of Default (as hereafter defined) occurs with respect to a party (the “Defaulting
Party”) at any time during the term of this Agreement, the other party (the “Non-Defaulting Party”)

" may, in its sole discretion, do any or all of the foliowing: (i) establish a date (which date shall be no

11
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earlier than the date that such notice is given to the Defaulting Party) (“Early Termination Date”)
on which this Agreement shall terminate, (ii) withhold any payments due in respect of this
Agreement, (jii) suspend performance under this Agreement and/or (iv) exercise such other
remedies as may be provided in this Agreement. An event of default with respect to any party
(“Event of Default”) shall mean any of the following: (i) the failure of either party to make when
due, any payment required hereunder if such failure is not remedied within three calendar days
after notice of such fa‘ilure is given to the Defaulting Party by the Non-Defaulting Party; (i) the
failure of either party to comply with any or all of its other respective obligations'in good faith as
here_in_ set forth and such nonoomb!iance is not cured witnin fifteen calendar days after notice
thereof to defaulting party; or (iir) failure to provide adequate security for or assurance of its ability
to perform its further obligations -under this Agreement within 72 hours of a reasonable written |
request by the Non- Defaultlng Party (iv) elther party (a) filing a petmon |n bankruptcy, (b) having
such a petition filed against |t, (c) becoming othenmse insolvent or unable to pay its debts as they
become due; (v) the farlure of a partys guarantor if any, to perform any covenant set forth in its
' guaranty or such guaranty shall expire or be termlnated or shall cease to guarantee the
obligations of such party hereunder, or such guarantor shaII become subject to any of the events
specified in (iv) (a), (b) or (c), or (vi) the failure to provide adequate.security or aSsurance of its
ability to perform its further obligations under the contract within 72 hours of a reasonable written
requeet by the _Non-Defa'ulting Party. If an Early Termination Date is_ established, the Non-
DefaUIting Party shall calculate, using the formula described in (B) or (C) below, as applicable,
and otherwise in a commercially reasonable manner, its damages, including any associated costs,
resulting from the early termination of this Agreement. Such damages and costs, if any, shall be
- paid by the Defaulting Party to the Non-Defaulting Party within seven days of the Defaulting
Party’s receipt of notice of the damages amount. If such payment is not tirnely made, it shall bear

" interest at the Interest Rate until paid.

12
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ARTICLE XIil. Arbitration

In the event there shall be any dispute arising out of or under this Agreement or
concerning its interpretation, enforcement or termination (either actual or threatened) or in the
event the parties are unable to reach mutual agreement as provided in any part hereof, such
dispute shall be decided by arbitration conducted pursuaht to and in accordance with the rules of
the American Arbitration Association. All such arbitration proceedings shall be held in the city of

Tampa, Florida, or another mutually agreeable location.

ARTICLE XIV. Force Majeure

The term "force majeure" means ahy event.which is beyond the reasonable control of and
occurs without fault or neg|igence of the party asserting the force majeure, and which wholly or
partly prevents the performancev of any of the duties and responsibilities of the party asserting the
force majeure (other than obligations of such party to pay or expend moneys for or in connection
with the performance of such party's duties and responsibilities Uhder this Agreement), including,
but not limited to, an act of God or an act of the public enémy; fire; flood; low water; ice; eXpIosion
or other serious casualty, unusually severe weather; war (whether declaréd or not); warlike
circumstances; mobilization; revolution; riot or civil commotion; legal intervention; vregulétions or
order of governmental authority; strike; lockout or other labor disp;tes shall be solely at the
discretion of the party having the difficulty; breakdowns of or damage to plant, equipment or
facilities; or outs, outages and downtime.

The failure, as a result of force majeure as provided herein, of any supplier of PFC to
deliver DBF to it pursuant to contracts or commitments between the supplier and PFC shall
constitute an event of force majeure assertable by_PFC against Carrier. The failure of PEF, as a |

result of an electric generating unit outage or an environmental regulatory requirement at the

Generating Units, which is beyond the reasonable control of PEF and occurs without fault or

13



DRAFT '
negligence on the part of PEF, to use or accept DBF to be supplied by PFC and delivered by
Carrier under this Agreement shall constitute an event of force majeure assertable by PFC
against Carrier.

If because of force majeure either PFC or Carrier is unable to carry out its obligations to
each other under this Agreement (other than obligations of such party to pay or expend monies
for or in connection with the performance of sucli party's duties and responsibilities under this
Agreement), and if such party gives to the_other wiitten notice of such force majeure within 10
business days after the occurrsncé thereof, then the obligations of both parties under this
Agreerrient shall be totally excused to the éxterit, but only to the extent, made necess'ary by such
force majeure.and only durihg its continuanvce,.provided thatvthé sffect of such force majeure shall
be eliminated insofaf as possiblé »with all reasonablé dispatch, and neither partyvshall be lial)le to
the other for loss or damage caused by such forcé majeure. | |

For ihe purposes of demurrage cﬁalculation only and without prejudice to the positions or
contentions of either party as to what type of an even‘t constitutes a valid force majeure within the
meaning of this Agreement, it is fundsrstood and bagreed that force majeure resulting Ffism
breakdoi;vns or damage to plant equiprﬁent or facilities, _ outages;. arid downtime, vwhethér
foreseeable or noi. must ekceed twelve (12) houis in duratioh or dOWhtime befor_e it can ‘be
claimed és a force méjeiire for demurrage calculation purposes. However, if an event of force -
majeure occurs and does exceed the twelve (12) houi limit, for demurrage calcplation p'urpo‘ses,
credit will be taken back to the first hour of downtime. If a force majeure situation continues
beyond one hundred eighty (186) days, either party shall have the right to terminate this

Agreement.

14
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ARTICLE XV. Attorneys' Fees; Notices

In the event either party should default under the terms hereof or fail to perform any of the
terms and conditions required under the terms hereof, each party shall pay its own attorneys fees
and expenses.

All notices under this Agreement shall be in writing, and if to PFC shall be properly given if
delivered in person or sent by fax No. 727/824-6601 to ité Vice President, CSX/Barge Coal
Procuremént, or sent by registered or_certiﬁed rﬁail addressed as follows: |

Mr. Al Pitcher : S
Vice President, CSX/Barge Coal Procurement
Progress Fuels Corporation

One Progress Plaza

Post Office Box 15208

St. Petersburg, Florida 33733

with a copy to:

Vice President, Legal Department
Progress Energy >
410 S. Wilmington Street

Raleigh, NC 27609

and if to Carrier shall be properly givén if delivered in person or éent by fax No.

to its President, or sent by registered or certified mail addressed as follows:

~with a copy to:

or such other address as either party may designéte in writing to the other.

15
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ARTICLE XVI. Savings Clause

If any paragraph or provision of this Agreement shall be declared invalid by any court of
competent jurisdiction, such decree shall not affect any other paragraph or provision of this

Agreement and each shall remain in full force and effect.

ARTICLE XVII. Corporate Authority

Each party represents to the other that it has full corporate authority and the necessary

approval to ehter into and perform this Agreement in accordance with its terms.
* ARTICLE XVIIl. Indemnity

Carrier shall indemnify, defend and hold PFC harmless from and against any claim,
demand or damage asserted against PFC for loss of. life, personal injury or property damage
caused by or resulting from any act or omissisn, whetﬁer negligeht of otherWise, of Carrier. PFC
shall indemrﬁfy, defend and hold Carrjer harmless from and against' any liability, claim, de’fnand or
damage incurred by of asserted against Carrier fof loss of life, personsl injury or .propérty damage
saused by or resulting from ény act or omission,_ whether negligent or otherwise, of PFC.
Howevef, hotwithstanding thé above, neither party assumes any responsibility for damage or

injury to officers, agents or employeés of the other party.
ARTICLE XIX. Assignment

Neither party may assign its rights under this Agreement without the other party's written
approval. However, notwithstanding the above, both parties may assign their respective rights,

duties, obligations and interests in and to this Agreement to a subsidiary, affiliate, or successor in

interest that is wholly-owned or controlled by or Progress Energy, Inc.,

16
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as appropriate and in such case the assigning party or parties shall be relieved of its

responsibilities and obligations under this Agreement.
ARTICLE XX. Captions

The captions in this Agreement are for the convenience of reference only and shall not be

defined or limited to any of the terms or provisions hereof.

ARTICLE XXI. Confidentiality

Each party hereto recognizes that this Agréement contains confidential commercial
inforrﬁation, the public disclosure }of éll or any part of which could be damaging to the parﬁes
hereto. Accordingly, each parfy hereto’agrees not to disclose any of the terms or broyisioné of
this Agreemeﬁt_ lt'o any persoh or persons not a paff hereto, except for affiliated corporations or
unincorporated divvision‘s‘of the parties hereto, withoUt the prior consent in writing thereto of the
other party hereto, which consent shall not be unreasonably withheld, excépt to the extent such
party is Iégally compelled to make such disclosure pursuant to applicable law or to the extent such
disclosure is reasonably necessary in connécﬁon With any regulatory, administraﬁve or other legal
proceeding in which such party, or any such affiliated corporétion or unincorporated division, is
involved. When disclosure is made within the terms of the above mentioned exceptions, v.such
discloéure shall be made only to the extent reasqnably necessary. Itvis further understood and
agreed that whenever any such information is disclosed by any party hereto in accordance with
the above méntioned exceptions, such party will advise each person to whom disclosure is made
of the confidential nature of the information disclosed and, except for routine regulatory reporting
by PFC, provide written notice of such disclosure, in advance thereof, if possible, to the other

party to this Agreement.

17
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ARTICLE XXIil. Applicable Law

The laws of the State of Florida shall govern the validity, construction and performance of
this Agreement and all controversies and claims arising thereunder, but notwithstanding anything
to the contrary in this Agreement, general maritime law of the United States shall in each
applicable instance govern the construction of this Agreement and the performance of the parties

hereto to the extent applicable.

ARTICLE XXIlil. Entire Agreement

This instrument embodies the entire agreement and understanding between PFC and
Carrier as of the date of commenbement of performance of this Agreement, and there are no
agree'ments, understandings, conditions', warranties or representation, oral or written, express or
implied, with reference to the subject matter hereof that are nof merged herein or superseded
hereby as of the date of commenceme‘nt of performance of this Agreement. This Agreement may

be modified only in writing signed by both parties.

ARTICLE XXIV. No Waiver of Performance

The failure of either party to insist in any one or more instances upon performance of any
of the terms, covenants or conditions of this Agreement shall not be construed as a waiver or
relinquishment of such performance of any such term, covenant or condition, but each party's

obligation with respect to such future performance shall remain in full force and effect.

ARTICLE XXV. Environment, Health, and Safety

A. Compliance and‘ Indemnification. Carrier shall comply with all applicable EHS

laws and shall indemnify PFC against any EHS claims and costs arising from Carrier's

performance under this Agreement.

18
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B. Audits. PFC may audit Carrier's EHS compliance. Within thirty (30) days of
PFC’'s request, Carrier shall deliver to PFC (1) all records regarding (a) Carrier's actual or
alleged violations of EHS laws and (b) EHS claims asserted against Carrier, in each case in the
five year period preceding PFC's request and (2) any executed consent form(s) necessary fkor
PFC to obtain from regulatory agencies and other third parties information regarding Carrier’s
EHS compliance.

C. Definitions (as used in this Agreement).

1. Claim means administrative, regulatory or judricial action, suite, dispute,
liability,‘judgment, penalty, damages, directive, order or claim.

2. EHS means relating to the management of any material or the protection of‘
human health, public safety, occupational/mine safety and health, the environment or
natural resources.

3. Indemnify means to indemnify, defend, and reimburse the indemnitee and its
successors and assigns on an after-tax basis.

4. Law means any binding authority, demand, or permitting requirement issued
by a legislative, judicial, or executive governmental body.

5. Manage or management, with respect to any matérial, means the
manufacture, disturbance, generation, use, transp‘ortation, emission, discharge,

treatment, storage, disposal, release, or threatened release thereof.
ARTICLE XXVI. Counterparts

This Agreement shall be executed in two or more counterparts, each of which shall be
deemed an original and both of which when taken together shall constitute one and the same

instrument.
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IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed in

duplicate.
WITNESS: PROGRESS FUELS CORPORATION
By :
A. W. Pitcher, Vice President
Date Executed:

WITNESS:

By

Date Executed:
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ATTACHMENT A
Page 1 of 2

Loading Requirements By Origin River

Big Sandy

Barges shall be placed ratably throughout the week of delivery. Assuming Monday delivery,
a week shall be defined as Monday through Friday. Please see Attachment B. This format .
shall be used to define the number of barges to be placed on a given day. .

In the event Carrler due to operatlonal problems is unable to deliver barges on the first
and/or second working day of the week, the schedule shall be adjusted to include Saturday
and/or Sunday in that work week.

If first delivery day is later than Wednesday of that week, then PFC shall load as many
barges as possible the balance of the week. Barges loaded shall not be less than the |
-normal distribution for that week and the balance must be rescheduled at a mutually
agreeable time. :

Any barges arriving prior to the delivery week in which they are scheduled shall not go on
placement until the day scheduled as defined in number one. That is to say if the schedule
for a week is 15 or 3 per day and 6 arrive on Saturday, then 3 would be placed on Monday -
and 3 on Tuesday. .

' Constructive Placement of barges ‘shallb be at the Ceredo's fleet on the day scheduled. In
the event the barge(s) cannot be shifted to the dock and the dock has requested the
barge(s), then Carrier must be notified immediately to discuss placement.

Carrier must be notified of all cancellations in no less than 5 working days prior to the week
of delivery. This is intended to cover minor changes or cancellations.

All other conditions as described in Articles Ill and IV of the master contract shall remain in
effect. :
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ATTACHMENT A
Page 2 of 2

Loading'Requi‘reme_nts By Origin River

Kanawha River

Barges shall be placed ratably throughout the week of dehvery Assuming Monday delivery,
a week shall be defined as Monday through Friday. Please see Attachment B. This format
shall be used to define the number of barges to be placed on a given day

All barges shall be placed upon arrival at the Ioadmg facility unless the facmty is unable to
take barges. In that event, Carrier shall have the right to constructively place barges at

nearby fleeting area. This is intended to address situations that arise because the loading
facility's ﬂeet is full. : .

PFC must advrse Carrier of any cancellations 5 working days prior to the delivery week

All other conditions as descnbed in Articles 11l and lV in the master contract shall remaln in
effect. : : :

. Ceredo—Ruail Transfer

All changes and/or cancellations must be recelved by Carrier a minimum of 5 working days
prior to the train scheduled arrival date. - =

Barges arriving early shall be placed on the train scheduled arrival date regardless of the
barges actual arrival at Ceredo. In the event the train is delayed within the 5 day notification
period stated in #1, Carrier shall make best efforts to utilize the barges on placement. Note:
Barges shall remain on placement until an alternative is found and those days accumulated
shall be counted in the average agreement as debits.

All other conditions as descrlbed in Articles lll and IV in the master contract shall remain in
effect.
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ATTACHEMENT B

Page 1 of 1

KANAWHA AND BIG SANDY RATABLE PLACEMENT SCHEDULE

10
11
12
13
14
15
16
17
18
19
20
2

2

1

2

23

24
25




BEFORE THE PUBLIC SERVICE COMMISSION
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RIVER TRANSPORT NEWS

Biweekly News and Analysis for the Inland River Industry

Grain Rates Finally Pop In

Anticipation of Record Crops
Northbound Shippers to Feel the Squeeze-

After weeks of lackadaisical activity, rates
for southbound grain shipments finally
began moving upwards with a vengeance
over the past two weeks. Between July 21%
and July 29®, nearby rates from St. Louis-
area origins jumped from 110 percent of the
benchmark tariff to 155 percent of the
benchmark tanff. Rates from Mid-
Mississippi origins, meanwhile, surged from
160 percent of the benchmark tariff to 200
percent of tariff over the same period (see
Figure 1). Not the be outdone, nearby rates
from the Illinois River, meanwhile,
increased from 145 percent of tariff to 200
percent of tariff.

Figure 1. Nearby Southbound Grain Rates
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A general increase in barge rates was not
unexpected, given the overall tightness in
barge supply through much of the inland

.. miver system. The suddenness with which.

the increase occurred, however, may have
taken many...Continued on page 6.
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Progress Fuels Seeks Barge
Freight for Crystal River Coal

Progress Fuels Corporation (PFC) recently
requested proposals for a new barge
transportation contract to move “Dry Bulk
Fuel” (primarily coal and coal synfuel) from
sources located primarily on the Ohio River
and its tributaries to a coal transloading
terminal on the Lower Mississippi River
located near milepost 57. PFC handles fuel
procurement duties for Progress Energy
Florida’s Crystal River generating station.

PFC requested bid proposals for a three year
contract with shipments beginning January
1, 2005 and running through December 31
2007. PFC’s solicitation contains a very
wide annual tonnage range, which the
company indicates will be between 500,000
tons and 2.3 million tons per year. The
solicitation also indicated that the tonnage
could be allocated to more than one barge
line. Responses to PFC’s solicitation are
due on August 17%,

Barge transportation duties for PFC’s coal
and coal synfuel currently are handled by
MEMCO Barge Lines under a contract
which expires later this year. At the time
this agreement...Continued on page 2.
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was executed, MEMCO was a subsidiary of
PFC’s predecessor company, Electric Fuels
Corporation. MEMCO is now a unit of
American Electric Power (AEP).

PFC’s domestic riverborne coal and coal
synfuel currently moves by barge to Kinder
Morgan’s International Marine Terminals
(IMT) facility, which is located at milepost
57 of the lower Mississippi River. At IMT,
the material is then transloaded to cross-Gulf
tug-barge units owned and operated by
Dixie Fuels, LP. ' Dixie Fuels, meanwhile, is
jointly owned by PFC and Kirby
Corporation. :

Role of Imports Growing

The wide tonnage ranges contained in PFC’s
solicitation reflect the extremely flexible
sourcing options available at the Crystal
River plant, which not only is equipped to
receive coal by water, but also by rail via
CSX Transportation. In 2003, for example,
~the Crystal River plant received a total of
5.45 million tons of coal or coal synfuel.
Rail deliveries accounted for 3.8 million of
this total.” Barged shipments of domestic
coal, meanwhile, totaled approximately 1.1
million, with all of this tonnage originating

from the central Appalachian coal fields of

eastern Kentucky or southern West Virginia.
The balance of the plant’s coal requirements
last year (approximately 545,000 tons) were
sourced from overseas locations including
Poland, Venezuela and Colombia. Like
domestic riverborne coal, PFC’s imported
coal is shipped to the IMT facility, where it
is then transloaded for final shipment to the
Crystal River plant. '

PFC’s reliance on imported coal for the
i Cr)fstal River plant is expected to increase

dramatically this year. At this past
February’s Mississippi Valley Trade and.
Transport Council’s annual convention, a
PFC official indicated that imported coal
tonnage moving to Crystal River is expected
to increase to more than 1.2 million tons this
year, with all of this tonnage expected to
originate from South American sources.
With the dramatic increase in the company’s
use of imported coal, riverborne coal
shipments should remain near the ene
million ton range this year.

PFC’s increased reliance on imported coal
over the longer term likely will result in
even more significant changes in the
company’s coal shipping patterns. While
PFC’s import coal shipments have primarily
been moving to the Lower Mississippi,
sources indicate that PFC will begin moving
increasing volumes of imported coal to the
Port of Mobile, largely at the expense of the
lower Mississippi. Such a move makes
since Dixie Fuels currently moves
significant quantities of limestone from the
Crystal River area to Holcim’s Theodore,
AL cement plant.&

SEACOR Reports Modest

Growth in Barge Income
Company Increases Tank Barge Orders

SEACOR Holdings, Inc. reported that
revenues for the company’s inland barge
unit (SCF Transportation) surged during the
second quarter of 2004 to approximately
$10.0 million, representing a 17 percent
increase over prior quarter levels and a 99
percent increase over year-ago revenues (see

~ Table 1). Second quarter operating income
- for SEACOR’s inland barge unit,

meanwhile, fell to $932,000 from $1.0

River Transport News...2
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Progress Fuels in market for 500,000 to 2.3 million tons/year transportation

Progress Fuels is in the market for barge transportation services for the Crystal River generating station and indicated that
its needs could total anywhere from 500,000 to 2.3 million tons/year during the three-year contract period.

Deliveries would begin in January 2005. Proposals are due August 17.

Coal may be delivered under terms of the solicitation from a variety of origins on the Kanawha, Big Sandy, Ohio and Upper
Mississippi rivers. All Marmet and London Kanawha docks are included, along with all Big Sandy docks.

On the Ohio River, Progress included ORC Huntington, KRT Ceredo, Transcontinental Terminals and the Louisville &
Jefferson River Port. On the Upper Mississippi, the generator included Cora, Cahokia and Keokuk.

Progress’ current barge contract expires November 30. The new contract could allocate tonnage to more than one barge
line.

For further information, please contact Mike Lelak, manager of transportation, at (727) 824-6680.

NYMEX ‘Silence is Golden’: So was Tremeloes or Four Seasons take best?

After a couple of 2005 settlement changes the day before on the Central Appalachian Coal contract at the New York
Mercantile Exchange, the market stagnated again July 20, and there were no price changes.
Activity for August, September and October:

Month ~ Settle  Change ’Market Commentary

August. $60.00 - .
September $61.00 e || (continued from page 1)
October $65.00  -m--eemm

earn as favorable a position as possible in the railroads’ queues.

“If you let the genie out of the bottle, and the railroads find you’re
comfortable, low and behold, your inventories start to drop,” the source
said. “They’re greasing the wheel that’s squeakmg the loudest. I think that’s

The latest settlement prices...

Contract Month Settlement Price | yery commonplace in the Southeast.”

August 04 $60.00 That’s not to say that folks don’t remain low on coal. The buyers at Santee
September 2004 $61.00 Cooper, for instance, are “not going to have a very good summer,” the
Fourth Quarter 04 $65.00 source said. South Carolina Electric & Gas still needs a substantial injection.
First Quarter 05 $63.00 The lack of rail service continues to have an impact on market activity.

Second Quarter 05 $58.14 “I’ve got to think most people are in the spot market right now whether

they’re making a big deal of it or not,” a source said.

But there is a dilemma. Contract shipments aren’t being completed in a
timely fashion, so why hit the spot market? “Why buy it if I can’t get it
delivered?” a source said.

But there could be an incentive.

“If I get more permits for trains, maybe I’ll get more coal,” a source said. “If
you put more permits in the system, it might improve your chances.”

So what’s on the radar?

TVA has been looking for coal to supply Bull Run and probably has low-
sulfur requirements at its other eastern plants.

We’ve heard that Southern Company pretty quietly bought some spot
coal recently, but there isn’t any confirmation, and Southern’s inventories
“may be in a better position, relative to their neighbors,” a source said.

SCE&G, Progress Energy Carolinas, Duke Energy, Virginia Power and
“Santee Cooper all would probably buy some spot coal if they thought it
would get delivered, but I'd sew gossamer wings to my back and run around
looking like Tinkerbelle if I thought I could fly, and shoot, Michael Jackson
might even father quadruplets.

“In every conversation we have with people, they all have low
inventories,” a source said. “They’re all saying ‘I wish we had more coal’ —
\cvery one of them. I wish I could oblige them.” )

No Duplication of This Report in Whole or in Part is Permitted Without Express Written Consent
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Progress Fuels seeks barge-haul contract

Argus Coal Daily asseﬁse.é coal prices in two related but separate markets: the

traditional market for physical coal, and over-the-counter (OTC) market for coal. The

Progress Fuels continues to update its water transportation
contracts with the release of a three-year barge transportation
Argus asscsses the physical market once a week on Friday for an extensive list of coal. solicitation for coal deliveries that will eventually move to its
- grades and locations. The OTC market, known in the intemational mirke:as;;“forward" Crystal River power plant on the west coast of Florida, starting
Jan. 1, 2005. Bids are due Aug. 17, 2004.

The company is seeking bids to haul coal from several origins
on the Ohio, Kanawha, Big Sandy and Upper Mississippi rivers
to a transloading facility on the Mississippi in the New Orleans
area. Progress Fuels estimates it will move 500,000-2.3mn tons/yr,
although the final amount may be moved by more than one carrier.

The company seeks fixed pricing for all charges except the fuel
component, which will be subject to a quarterly adjustment.

Progress’ existing contract with Memco Barge Line expires at
the end of November, although that agreement will be extended to
allow for deliveries that were pushed back from earlier in the year.

Progress is revamping its transportation services on several
fronts. The company took bids on July 15 for transloading services
at its New Orleans facilities. Also, Progress began seeking demon-
strations in June of Gulf of Mexico shippers’ ability to deliver “dry
bub region. SO, values based on cach coal’s sulfur content. Emlssmns costs for all coal_‘ bulk fuel” to Crystal River ahead of an upcoming formal solicita-

: : tion for that business (ACD 6/9/04). ]

For more information, contact Manager of Transportation Mike

Lelak at (727) 824-6680.

physical market is 2 non-transparent market that requires skill and diligeﬁce 1o assess.

| markel, is primarily trade of standardized contracts of a short list of common coals and

' is used. for both ﬁnancml hedging and physncal dellvery Argus assessm the forward‘.

" OTC market every busmess day for the four most liquid coal contracts :

: Argus also pubhshcs a series of “OTC Brokcr Indexes,” wlnch are mathemaucal’
averagcs ‘of pnce assessments prov:ded by certam coopcratmg brokcrs Argus pubhshes 5

" these mdexes for comparative purposes The Argus Coal Dazly Physxcal Market -
Assessments pubhshed on Fridays take mtp account a far grcater brgadth of‘mformanon‘» .

_and are considered by Argus tobe the most suitable for use in contract language. - W
. Argu.; holds as a guiding principle that the j:uices we pﬁblisl; should be asses‘sméps;

" the produét of intelligehce, skill, and diligent invésﬁgiﬁon ln‘maikéts where voium’é ;
is greater, deals-based indexes can bc constructed. But predommately physxcal markets
like coal need a measure of cross va.hdauon and edltonal scmtmy, or accuracy and
consistency suffer. p : . d
- Cinergy Emissions Ad]usted OTC Coal Prices: Coal dehvercd to Cmergy reg;on,‘

adjusted for SO, and NO,; NO, values are averagc emlssxons seen at Cinergy power

gradﬁ and power markets are publlshed each' Fnday s :

. OTC Broker Index OTC Broker Index based on mathematical average of price
assessments prov:de by Evolution Markets LLC, ICAP Energy, Nalsource LLC, United,
Power Inc. . Rt T

To see our full methodology, please go to. WWW, arguson]me com or cmall us at

coaldaily@argusmediagroup.com for a copy.

Pennsylvania readies proposed mine safety changes

remaining market participants would coordinate pricing. The governor of Pennsylvania will announce proposed changes
“We do not know of any precedent to support this theory of the to state mining rules aimed at preventing another Queéreek
coordination of production,” Arch Coal lawyer Reynold said. mine accident.
The court is expected to return a decision sometime in the mid- Nearly two years after the incident that trapped nine miners
dle of August. underground, the state will propose changes to mine safety laws.
The changes were developed in concert with a variety of groups,
including the Pennsylvania Coal Association and the United
- Mine Workers of America.
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Fightin’ lllini favor Freeman
for new one-year coal supply

Following a review of offers taken in late April, the
University of Illinois has awarded a one-year coal supply
contract to Freeman Coal Co. The university had asked for
one-, two- and three-year proposals on a 100,000 tons/year
basis, with initial deliveries to begin in July (CO 4/19).

At this time, school officials are being circumspect about
releasing additional details of the contract, except to say
that the contract is being awarded to the low bidder,
Freeman, and that deliveries will begin in a couple of weeks.

The $34.25/ton the university will pay Freeman includes
coal and delivery charges, and ash disposal and gypsum, an
official said. Under its previous, just-expired one-year Ul
contract, Freeman could supply coal from either its Crown II
mine at Virden, Ili., or the Crown III mine at Farmersville,
I11., at a delivered price of $31.87/ton, plus $1.67/ton in con-
sideration of ash-disposal and gypsum charges (CO 6/9/03).

TECO responds to Standard & Poor’s action

TECO Energy responded Tuesday to Standard & Poor’s’
action affirming subsidiary Tampa Electric’s rating at BBB-
while lowering the credit rating of TECO Energy to BB, with
a stable outlook at both companies.

Executive V.P. Gordon Gillette stated, “As we’ve stated,
we’re focused on improving TECO Energy’s ratings and rat-
ings parameters over time. While S&P’s action today repre-
sents a setback for the holding company, TECO Energy, we
are pleased that S&P has affirmed Tampa Electric as an
investment-grade company. S&P has recognized the steps
that we have taken to ensure that Tampa Electric continues
to have a strong investment-grade rating.”

Gillette said TECO continues its effort to reduce the busi-
ness risk from the merchant power sector and remains com-
mitted to its focus on its Florida utilities and other unregu-
lated businesses.

Standard & Poor’s is a division of the McGraw-Hill Cos.,
which also owns Platts, the publisher of the Coal Trader.

Robindale gets permit for waste coal recovery

The air office at the Pennsylvania Department of
Environmental Protection granted a July 6 approval for an
air permit that would allow Robindale Energy Services to
recover waste coal from the Dilltown prep plant site.

Dilltown has been around for years and is in Indiana
County. The permit issued by the DEP specifically allows “the
installation of a new coal crusher (rated at 225 tons/hour)
powered by a diesel engine (rated at 340 hp) and assorted
supporting equipment at the Dilltown Facility,” said DEP in a
July 17 public notice. “Plant will be used to reclaim an old
coal refuse pile at a rate of up to 200,000 tons per year.”

Robindale is the American Metals & Coal International
affiliate that has the exclusive contract to supply waste coal

and limestone to Reliant Energy’s newly repowered Seward
power plant. Robindale also will haul back the 520-MW
plant’s ash to old mine sites for burial. Reliant is bringing
the new capacity at Seward on-line now and that new sys-
tem replaces 196 MW of old coal generation at the site.

Progress Fuels solicits for river barge contract

Progress Fuels is taking bids to provide river barge trans-
portation of its coal over the next three years.

Bids are due Aug. 17, and the contract will go into effect
in January 2005. PFC anticipates moving between 500,000
and 2.3 million tons/year under the agreement from river
docks to a transloading facility below New Orleans and will
set a contract year tonnage for each year by Sept. 30 of the
preceding year. Bids must remain open for 60 days, and the
fixed component of the rate must be fixed for the term of
the contract. The fuel component of the rate will be subject
to a quarterly adjustment.

PFC is seeking rates from all docks on the Kanawha and
Big Sandy rivers, from four docks (ORC, KRT-Ceredo,
Transcontinental and Jefferson Riverport) on the Ohio and
three docks (Cora, Cahokia and Keokuk) on the Upper
Mississippi. The company indicated it might use other origin
docks “from time to time.”

Progress has traditionally used subsidiary MEMCO Barge
Line for its river movements, but it sold MEMCO to
American Electric Power in 2001 (CO 7/30/01).

The solicitation is the second offered by PFC in confor-
mity to a recent agreement the company reached in a case
before the Florida Public Service Commission (CO 5/10). As
part of that deal, Progress agreed to enter the market for
each segment of its coal transportation.

It took bids through July 15 for transloading coal in the
Lower Mississippi River, and it will enter the market later in
the year for the cross-Gulf segment from New Orleans to the
Crystal River station. Current contracts are with
International Marine Terminal and with Dixie Fuels Ltd.

Crystal River takes much of its domestic coal by rail, but
some domestic coal and all imports move by water.

For details, contact Mike Lelak, manager of transportation, at
727-824-6680 or by e-mail at Michael.Lelak@ProgressFuels.com.

CSX touts Raceland shop performance

Battered by months of complaints regarding service to its
coal customers, CSX announced Tuesday that its Raceland
car shop in East Kentucky recently completed an accelerated
300-car order and is on schedule to rehabilitate more than
3,000 coal cars in 2004.

“We are striving to keep up with demand to maintain coal
stockpile levels,” said coal Vice President Chris Jenkins. “We
are doing everything possible to meet this significant demand,
and our Raceland team is a critical part of that effort.”

The work on the additional 300 cars began March 8 and
was completed June 1, CSX said. Work included patches '

3
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BEFORE THE PUBLIC SERVICE COMMISSION

Docket No. 050001-EI

In re: Fuel and Purchased Power Cost Recovery Clause

with Generating Performance Factor

Progress Energy Florida, Inc.’s Petition for Approval of

Waterborne Transportation Service Contracts

EXHIBIT “C”
Dry Bulk Fuel Transportation and Delivery Agreement

Between Progress Fuels Corporation and AEP MEMCO, LLC

(REDACTED VERSION)




COFIDENTIAL

DRY BULK FUEL
~ TRANSPORTATION AND DELIVERY AGREEMENT
BETWEEN
PROGRESS FUELS CORPORATION
AND

AEP MEMCO LLC
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DBF TRANSPORTATION AND DELIVERY AGREEMENT

This AGREEMENT (hereinafter the "Agreement") is made and entered into and effective

as of the day of 2004, between PROGRESS FUELS CORPORATION, a

Florida corporation, One Progress Plaza, St. Petersburg, Florida 33701, (hereinafter "PFC") and
AEP MEMCO LLC, a Delaware limited liability company, One River;side Plaza, Columbus, Ohio
43215, (hereinafter "MEMCO").

WHEREAS, PFC has purchased and will continue to purchase Dry Bulk Fuel (hereinafter
“DBF") for use in electric generating units owned and operated by Progress Energy Florida
(hereinafter "PEF") near Red Level, Cftrus Couhty, Florida, (the “Generating Units”) and PFC is in
need of transportation services to move such DBF from certain origin docks on the Inland
Waterways System to the New Orleans, Louisiana, area;

WHEREAS, MEMCO is a contract cafrier on the Inland Waterways System and owns or
Ieases. marine equipment capable of moving PFC’s DBF from the origin docks to the New

Orleans, LoUisiana, area for transfer to and trans-shipment across the Gulf of Mexico by other

carriers.

WITNESSETH:

For and in consideration of mutual covenants, provisions, benefits and agreements
hereinafter made and contained and other good and valuable considération flowing between the

parties hereto, MEMCO and PFC do hereby covenant and agree as follows:
ARTICLE |. Definitions

The following definitions are used herein:



A. "origin docks" shall mean docks or terminals located at various Mile Points on
the Kanawha, Big Sandy and Ohio Rivers as specified in Articlé V or other docks or terminals
on the Inland Waterways System mutually acceptable to the parties hereto.

B. "transfer point" shall mean the International Marine Terminals Partnership
transfer facility, Mile 57, Lower Mississippi River, or other mutually agreeable transfer terminal
on the Mississippi River between Mile 30 AHP and Mile 230 AHP, Baton Rouge.

C. The term "ton" or "net ton" as used herein shaill mean a ton bf 2,000 pounds of
avoirdupois weight.

D. The term “DBF” shall mean any dry bulk fuel, such as bituminous coal, sub-

bituminous coal, petcoke, or synfuel.
ARTICLE Il. Term

This Agreement will be for three (3) years and shall commence January 1, 2005
(“Commencement Date”) and shaif expire December 31, 2007. This Agreement shall remain in full

force and effect with respect to any cargo tendered prior to, but not delivered to the transfer point,

before the termination date of this Agreement.
ARTICLE lll. Quantity

The Minimum Quantity of DBF to be shipped hereunder will be five hundred thousand
(500,000) net tons per calendar year beginning on the Commencement Date (a “Contract
Year”). The Maximum Quantity 01; DBF that PFC shall have the right to ship and that MEMCO
will be obligated to transport during ay Contract Year is two million, three-hundred thousand
(2,300,000) tons. PFC shall provide MEMCO Written notice of contract year tonnage
requirements at least ninety (S0) déys prior tb thé start of a new contract year, which amount

" will be between the Minimum Quantity and Maximum Quantity.



ARTICLE IV. Tender and Delivery

A. PFC will notify MEMCO in writing (fax or 'letter) of the monthly scheduled
tonnage at each origin dock thirty (30) days prior to the placement month. - Each delivery
schedule shall specify the tonnages to be tendered at each origin dock during that month and
the approximate weekly loading requirements at each origin dock.

B. All tenders of DBF by PFC pursuant to this Agreement shall be made in
approximately equal monthly increments or as otherwise agreed by the‘ parties hereto, but in
any event in increments of an average of a least 1,700 net tons per river barge. PFC reserves
the right to alter monthly ratable schedules in order to satisfy inVentory or operating coﬁditions
as required by a maximum of 15% of the total annual tonnage for any applicable Contract Year;
provided that, notwithstanding the foregoing, the total annual tonnage that MEMCO s obligated
to transport during any Cdntract Year will not exceed the Maximum Quantity.

C. For each tender of DBF hereunder, PFC shall provide a river barge manifest to -
MEMCO showing the barge weight determined in accordance with Article IX. The manifest
shéll also show the name or number of the barge, the weight of the DBF loaded, barge draft

be‘fore and after loading and the date and time each barge commenced loading and finished
loading. i

D. | MEMCO shall furnish marine quipment which shall be suitable ahd fit for the
purposes contemplated hereunder, and in pafticu!ar, MEMCO shall furnish a sufficient number
of river barges to load PFC's DBF when it is tendered to MEMCO as provided in this Agreement
and sufficient motive power to move those barges in aécordance with the reasonable loading
schedules provided by PFC. MEMCO shall provide, operate and maintain the marine equipment
used hereunder in a good and seaworthy condition, working order and repair, and MEMCO

_shall cause the marine ftansportation equipment to be operated in a manner considered safe by

prudent operators of river marine transportation equipment. Barges delivered to origin docks

=G -



shall be free of ice, water, metal and prior loading cargo material. Barges delivered to
destination dock(s) shall be free of standing water in the cargo area. In addition, once a barge
is loaded, any water in the cargo box related to rain water or a condtion of the DBF and not due
to the fault of MEM-CO shall be.the responsibility of PFC if, and only if, removal of said water is
required ‘to facilitate unloading. -

E. MEMCO shall coordinate the delivery of empty riyer ba}ges in‘accordan-ce with a
mutually agreeable schedulé with P‘FC and the origin dock(s) and shall provide reasonable |
advance notice of arrival as required by each origin dock dr the transfer point. Attavchment A
outlines the specifics of our agreement on loading requirerﬁents for Kanawha and Big Sandy
docks. | |

F. DeIivery of DBF to and the loading of the DBF in rfver barges at the origin docks
shall be the soie re'sponsibility of PFC and shall be ‘d.one:by P.FC at ifs sole expehse. PFC shall
tender DBF only at orlgln docks havmg loading facmttes capable of loading a minimum of three
(3) 1 700net ton river barges per day without unusual shlftmg or loadlng delay PFC shall

require its DBF suppliers or others loadmg DBF on its behalf into MEMCO S river bargas to be
governed by MEMCO'’s instrucﬁons regarding the haightbdf the load, weight of'c.._rgo, draft of
the river barge: and other instructiohs which MEMCO may déem neceaéary for _s'afe"
transportation where.variable waterways conditions ahd antic‘ipated weather conditions make
such p_recautions desirable. PFC shall als_o require its DBF suppliers or others loading DBF o.nv
its behalf into MEMCO’s river barges to distribute the DBF in the barges so as fo insure an even
draft. If not so Ioadéd, MEMCO “reserves the right to refuse to accept the DBF, and PFC shall
in that event require the DBF suppliers and others laading DBF on fts behalf into MEMCO's

-river barges to make such redistribution at PFC’'s own expense as will meet MEMCO’s

- requirements.



- G. PFC warrants that origin docks shall provide safe berths with a minimum

of nine feet (9') of draft.
H. | The DBF to be transported hereunder shall be unloaded at the transfer
pount atno expense to MEMCO except for normal ﬂeetlng and shlftlng charges.

I MEMCO will use open hopper barges. If barges with covers are placed by

‘MEMCO for loading, for MEMCO's convemence, all charges to handle covers at loading -

and unloading shall be for MEMCO's account.

J. To ensure that PFC maintains adequate control over quality, weights and

other important ‘paranﬁeters,»no transfer of DBF between barges will be rnade without

PFC's prior approval. PFC hereby grants MEMCO this approvral for all routine transfers,

but retains the option of withdrawing this apbroyal as necessary to accommodate

special circumstances.
K. PFC reserves the right to request that DBF shipments be expedited at no

~ additional cost during critically low inventory situations.

- ARTICLE V. Freight Rates

Duriﬁg—the term of this Agreement, PFC agrees to pay MEMCO the following rates per net
teh for t‘he'transportation and delivery of DBF from the foIIowing origin docks to the trahsfer point:
A For the first 201 OOO tons (Estrmated Carry Over Tons) during contract year 2005

(Actual Carry Over Tons will be established after December 31, 2004):

Rates Origin : } | Milepoint

Kanawha River
KRT Quincy, Marmet Pool
o . London Pool .

Big Sarrdy River

_ All docks



Rates Origin Milepoint

Ohio River
Ceredo, WV, KRT Ceredo River Dock l
ORC Huntington 306.5 0
Transcontinental Terminals : . 408.0
Louisville & Jefferson Riverport - 618.5 i
5

Upper Mississippi :
. Cahokia , 175.0

The above rates will be escalated, if required, in accordance with Article V of the contract

between the parties dated November 1, 2001, as amended.

B. For all tons in excess of the Carry Over Tons:
Rates Origin : Milepoint

Kanawha River

All docks : b
' Big Sandy River
All docks ' d
~ Ohio River
ORC Huntington : - 306.5 $
KRT Ceredo 315.0 q
Transcontinental Terminals 406.0 {
Louisville & Jefferson Riverport 618.5 '
UPPET IVIISSISSIDPI
Cora - : 98.5 17
Cahokia - 175.0 12
Keokuk | ) 371.0 i

PFC may from time to time purchase DBF for sﬁipment by MEMCO at origin docké other
than those for which Base Freight Rates are specified above. In that event, additional Base
Freight Rates shall be provided by MEMCO to PFC which reasonably relate to the Base Freight
Rates herein, taking into consideration distances, operating conditions, loading conditions, and

fuel escalation or de-escalation as provided herein.

The freight rates set forth in the table abdve are composed of a fixed component and a

fuel component. The ﬁ;<ed compbnenf Chérge -r‘epre's‘ents éll charges other than fuel. This



component of the rate shall remain fixed for the term of the contract. Such charges shall include,
but not be limited to, all port charges; fleeting charges, existing taxes and any other charges
associated with the transportation of DBF. The fuel component of the rate shall be subject to a
quarterly adjustment with the quarter prior to the effective date of the contract serving as the base
period.

PFC and MEMCO also agree the initial base price for raw fuel included in the freight rates
set forth in the table above is- per gallon, excluding any applicable taxes. The freight rate
will be subject to fuel escalation/de-escalation, which will be calculated on a quarterly basis
beginning Jénuary 1, 2005 and based on the prior quarter's average fuel price on Friday of each
week. In the event the raw fuel price rises above- per gallon, the freight rate will be adjusted
by taking the percentage change in fuel times twenty five percent (25%) of the base rate. In no
.case shall the adjusted price go below the initial base rate set forth i‘n the table above.

The fuel price used for escala’tion/de-es»calation will be the average price per gallon of #2

diesel fuel as posted by Opis Guif Baton Rouge, Louisiana, or if MEMCO has changed its

principal supplier of fuel, such other comparable unaffiliated third-party fuel supplier that posts its '

Friday) for the quarter preceding the period to be adjusted.

ARTICLE VI. Governmental Impositions

The parties alsb recognize that, during the continuance of this Agreemen'tv, legislative or
regulatory bodies or the courts ‘r-'nay adopt laws, reguiations, or‘policies which impact PFC's
costs and which make it impossible or economically impractical for PFC to utilize in PEF's
Generating Units the existing or like kind and duality of DBF which thereafter would be
transported hereunder. If, as a result of the- increased costs associated with the adoption of

" such laws, regulations',\ or policies, PFC decides that it will be impossible or economically



impractical for PFC to utilize in PEF's Generating Units DBF‘which would be transported
hereunder, PFC shall so notify MEMCO and thereupon PFC and MEMCO shall promptly
consider whether corrective actions can be taken in the transportation and utilization of the DBF
at PEF's Generating Units; and if, in PFC’s judgment, such actions will, without unreasonable
expense to PFC, make. it impossible and economically impractical for PFC to so utilize DBFF
which thereafter would be transported hereunder without violating any applicable law, regulation
or policy, PFC shall have the right, upon six (6) month's prior notice to MEMCO, to terminate
this Agreement without further- obligation bhereunder on the part of either party; provided,
however, that, if the impracticality of PFC’s utilizing the DBF is only on economical grounds,
MEMCO may, at its option, prevent such termination_ by agreeing to reimburse PFC fcsr suchb
expense to the extend that PFC deems such expense to be reasonable.

The parties recognize that, during the continuance of this Agreement, legislative or
regulatory bodies or the courts may adopt laws, reguiations, or policies which impact MEMCO’s
transportation cost and which will make it impossible or economically impractical for MEMCO to
continue delivery‘hereunder. If, as a result of the increaéed costs associated with the adoption
of such laws, regulations, or policies, MEMCO decides that it will be impossible or economically
impractical for MEMCO to continue delivery hereunder, MEMCQ_ shall so notify PFC and
thereupon MEMCO and PFC shall promptly consider whether corrective actions can be taken in
the transportation of the DBF for PEF's Generating Units; and if, in MEMCO’S judgment, such
actions will, without unreasonable expense to MEMCO, make it impossible and economically
impractical for MEMCO to continue to deliver DBF hereunder without violating any applicable
law, regulation, policy or restriction, MEMCO shall have the right, upon six (6) month's prior
notice to PFC, to terminate this Agreement without further obligation hereunder on the part of

- either party; provided, however, that if. the .impracticality of MEMCO’s continuing to transport



DBF hereunder is only on economical grounds, PFC may, at its option, prevent such
termination by agreeing to reimburse MEMCO for such expense to the extent that MEMCO

deems such expense to be unreasonable.

ARTICLE Vil. Free Time and Demurrage

A. During each Contract Year, PFC will have five (5) days all purpose free time,
including Saturdays and Sundays but not holidays, that occur during free time to load and
unload each barge. Laytime for the purpose of free time and demurragé shall commence the
first 7:00 a.m. following placement, actual or constructive, for the purpose of loading or
unloading, and shall end the first 7:00 a.m. following completion of loading or unioading.
Loading or unloading shall be deemed as utilizing one full day notwithstanding that said barge
had actually been loaded or unloaded .and has been released to MEMCO in less than a 24 hour
period. Once free time expires, all days are invoiced per this Agreement. |

B. At the close of each calendarvquarter, demurrage will be calculated for the
barges unloaded during such quaftef and an invoice for demurrage, if any, will be provided to
PFC.

C. Barges will earn one credit for each day of free time not used. Credits will offset
demurrage days for barges not loaded and unloaded within the free time. The demurrage
account will be settled quarterly: March 31, June 30, September 30 and December 31 of this
Agreement. MEMCO will prepare the calculation within 'thirty (30) days after the end of each
quarter and shall invoice PFC fof. demurrage. Debits will be bilvled at -per debit. Unused

credits shall not be carried over from one guarter to the next.

D. PFC shall pay demurrage invoices within thirty (30) days after the receipt thereof.



ARTICLE Vill. Dead Freight

Minimum invoice tonnage is 1,400 net tons per each rake barge and 1,600 net tons per
each box barge unless lower tonnage is requested by MEMCQO or force majeure conditions
necessitate loading a barge (or barges) to less tonnage than stated herein. Origin docks will load

to drafts requested by MEMCO. MEMCO will provide adequate lead time when advising PFC and

origin docks of changes in requested drafts.
ARTICLE IX. Payment

On or about the first day and fifteenth day of each calendar month during the termv hereof,
MEMCO will invoice PFC for all river barge unloadings at destination docks during the preceding
A ﬂfteen day period; Payment of the invoice shatl be due thirty (30) days after tne receipt thereof.

Freight is deemed‘earned. upon loading, cargo iost or not. Weights of the DBF transpbrted shall
be based upon the river barge mani'fe'st ‘which will be d.elivered to MEMCO by PFC upon loading.
Manrfest weughts shall ‘be determined at the origin docks by ranlroad welghts or by belt scales
when avallable which shall be calibrated i in accordance wnth ASTM Standards When belt scales
“are not avallable or available belt scales are inoperative by reason of breakdown the welght of the
DBF |n a barge shaII be determmed by the rallcar number and official rail welght for each car
-dumped into each barge, if apphcable; the t_ruck number and scale wenght for each truck dumped
Vinto eaeh barge, if applieable; or by an. indebendent gauging company seleeted by PFC and at
PFC's sole expense; or by draft measurements of the barge to be taken before and after Ioading,
by a person selected by PFC and at PFC’s sole expense, with tonnages to be calculated in

accordance with the barge calibration tables.
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ARTICLE X. Vessel Position Reports/ETA

For each weekday during the term of this Agreement, MEMCO shall provide PFC, as
requested by PFC (via telephone, fax or other mutually agreed methods) the location of the
marine equipment in service under this‘ agreement or at MEMCO’s option, provide PFC with '
access to internet websites and/or databases that contain such information: provided, however,
that PFC shall have no authority over the operation of MEMCO's river equipmen’r. In addition,
MEMCO shall notify the transfer point superintendent or his designated agent of the expécted

date of arrival as each tow or group of river barges departs the New Orleans, Louisiana, harbor.

ARTICLE X!. Insurance

A. Insurance coverage. MEMCO warrants that it will at its cost be insured by
responsible insurance carriers for risks assumed hereunder by MEMCO or .have established a
program of self-insurance. Upon request, MEMCO shall provide PFC with evidence of such
insurance. In addition, such policies shall be endorsed te provide the follow‘ing:

1. A waiver of subrogation against PFC.
2. Athirty (30) day notice of material changes er cancellation to be forwarded to
PFC, except ten (10) days notice shall be given for non-payment of premium.

B. MEMCO’s Liability. MEMCO shall be liable at law for any loss or damage to the

- Cargo, except as herein provided:
MEMCO shall not be liable for any loss of, damage to, or expense in connection with the
Cargo in an amount exceeding $500.00 per ton or the agreed value, whichever is less.

Notwithstanding anything herein to the contrary, MEMCO only assumes liability for Cargo

safely aboard a barge.

Subject to the limitations on recovery set forth in this Agreement, MEMCO assumes

liability for general average, salvage charges and physical damage to or loss of the Cargo subject
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to the terms, conditions and ‘Iimitations of the MEMCQ's cargo insurance policy; provided,
however, that MEMCO shall not be liable for delay in the delivery of the Cargo, or for loss of,
damage to, or any expense in connecftion therewjth, caueed direvctly or indirectly by or resulting
from or arising eut of: shrinkage, expansion, or other change due to naturél causes; any vice of
defect in the Cargo unless caused by the barge being stranded, sunk, burnt or in collision; the act |
or default of PFC or coneignee; the physical act of loeding or unloeding, when not performed by
MEMCQO; the authority of Iaw, ihcluding withoqt limitation, quarantine’ and embargo; radiation, '
nuclear reactioh or contamination; or acts of the public enemy hostilities or warlike 'operations,

whether or not there be a dec_lération of war.

-~ ARTICLE XIl. Event ef Default and Dameqes |

If an Event of DefaUl.t‘ (a‘s hereafter defined) oceere with fespect to a party (the “Defaulting
Party”) at eny time during the term of this Agreement, the other party_’(the “Non—DeféuIting Party")
| may, in its'sole discretion, do any or all of the foliowing: (i) establish a date (which date shall be no
| earlier than the date that such notice is given to the Defaulting Party) (“Early Termination Date”) v‘

on which this Agreement shall terminate, (i} withhold any payment

- rendered), (iii) suspend performance under this Agreem-e‘nt and/or (iv) exercise such other
| remediels as may be provided in this Agreement or by a’pplicéble law. An event of defaﬁlt with
respect to any party (“Event of Default”) shall mean.any of ihe following: (i) the failure of either: |
party to make when due, any payment requjred hereunder if such failure is not remedied within
seven business days after notice of such failure is gi\l/en to 'th_e Defaulting Party by the Non-
Defaulting Party; (i) the fa_ilurevof either peny to cbrﬁply with ahy or all of its other respective
obligations in’.goo‘d .faith as herein set forth and sech noncompliance is not cured within thirty
calendar days after notice thereof to ;defaulting par;ty; (iii) feilure to provide adequate security for or

assurance of its ability to perform its further ebligefiens under this Agreemeht within 72 hours of a
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reasonable written request by the Non-Defaulting Party; (iv) either party (a) filing a petitibn in
bankruptcy, (b) having such a petition filed aga‘inst it, (.c) becoming otherwise insolvent or unable
to pay its debts as they become due; or (v) the failure of a party’s guaran‘tor, if any, to perform any
_covenant set forth in its guaranty, or such guaranty shall exbire or bé terminated or shall bease to

guarantee the obligations of such party hereunder, or such guarantor shall become subject to any

of the events specified in (iv) (a), (b) or (c).
ARTICLE XIll. Arbitration

In the event there shall be ahy dispute ariéing out of br under this 'Agreement'or
concerning its interpretation, enforcemenf or termination (eithéf actual or threatened) or in the |
event the parties are unable.to réach mutuai agreement as -provided in any part hereof, such
dispute shall be decided by arbitration coﬁducted purs'uant.tAo and in accordance wiih the rules of‘
the American Arbitration Assoc;iation. Al such arbitration proceedings shall be held in the city of

Tampa, Florida, or another mutually agreeable location.

ARTICLE XIV. Force Majeure

Thé term "force majeuré" means any 'event whfch is beyqnd' the réasonabie control of and.
occurs without fault or .negligencé of the party aséerting the force ‘.majeu're, an'd Which wholly or
partly prevents the performance 6f ény of the duties and responsibilities of the pérty asserting the
force majeure (other thén obligations of éuch party to pay or expend moneys for or in ‘connection
with the performance of sucﬁ parfy’s duties and responsibilities under this Agreement), .including,
but not limited to, an act of God or an act of the publivc enemy; fire; ﬂood; low water; ice; explosion |
.or other sérious casualty; unusually severe weathér; war (whethef' declared or not); warlike
circumstances; mobilization; revolution; riot or. ci\iij commdtion; legal intervention; regulations orb

" order of governmental authority; strike; lockout or other labor disputes shall be solely at the
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discretion of the party having the difficulty; breakdowns of or damage to plant, equipment or
facilities; or outs, outages and downtime.

The failure, as a result of force majeure as provided herein, of any supplier of PFC to
deliver DBF to it pursuant to contracts or commitments between the supplier and PFC shall
~ constitute an event of force majeure assertable by PFC against MEMCO. The failure of PEF, as a
result of an electric geﬁerating unit outage or an environmental regulatory requirement at the
Generating Units, which is beyond the reasonable control of PEF and occurs without fault or
negligence on the part of PEF, to usé or accept DBF to be supplied by PFC and delivered by
MEMCO under this Agreement shall constitute an event of force majeure assertable by PFC
against MEMCO.

If because of force majeure either PFC or MEMCO is unable to carry out its obligations to
each other under this Agreement (other than obligations of such party to pay or expend monies
for or in connection with the performance of such party's duties and responsibilities under this
Agreement), and if such party gives to the other writtén notice of such force majeure within three
(3) business days after thé occurrence thereof, then the obligations of both parties under this
ne exient, but oniy to the extent, made ﬂeéessary Dy such
force majeure and only during its continuance, provided that the effect of such force majeure shall
be eliminated insofar as posgible with all reasonable dispatch, and neither party shall be Iiéble to
the other for loss or damage caused by such force majeure.

For the purposes of demurrage, calculation only‘ and without prejudice to the positions or
Contenfions of either party as to what type of an event constitutes a valid force majeure within the
meaning of this Agreement, it is understood and agreed that force .majeure resulting from
breakdowns or damage to plant equipmen? or facilities, outages, and downtime, whether

foreseeable or not, must exceed twenty-four (24) hours in duration or downtime before it can be

claimed as a force majeure for demurrage calculation purposes. However, if an event of force
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majeure occurs and does exceed the twenty-four (24) hour limit, for demurrage calculation
purposes, credit will be taken back to the first hour of downtime. If a force majeure situation
continues beyond one hundred eighty (180) days, either party shall have the right to terminate this

Agreement.

ARTICLE XV. Attorneys' Fees: Notices

In the event either party should default under the terms hereof or fail to perform any of the
terms and conditions required under the terms hereof, each party shall pay its own attorneys fees
and expenses.

All notices under this Agreement shall be in writing, and if to PFC shall be properly given if
delivered in person or sent by»fax No. 727/824-6601 to its Vice F;resident, CSX/Barge Coal
Procurement, or sent ‘by registered or certified mail addressed as fo|IoWS:

Mr. Al Pitcher

Vice President-Coal Procurement
Progress Fuels Corporation

One Progress Plaza

Post Office Box 15208

St. Petersburg, Florida 33733 -

with a copy to:

Vice President, Legal Department
Progress Energy

410 S. Wilmington Street
Raleigh, NC 27609

and if to MEMCO shall be properly given if delivered in person or sent by fax No. 614/324-6899 to
its President, or sent by registered or certified mail addressed as follows:

Mr. Mark Knoy

President

Memco Barge Line

Suite 600 - T
16090 Swingley Ridge Road
Chesterfield, Missouri 63017
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with a copy to:

Mr. John Crespo
Senior Counsel

AEP MEMCO LLC
‘One Riverside Plaza -
Columbus, Ohio 43215

or such other address as either party may designate in wriﬁng to the other.

ARTICLE XVI. Savings Clause

If any paragraph or proyision of this Agréement shall be declared invalid by any court of
competent jurisdibtio'n, such decree shall not affect‘a'ny' other paragraph or provision of this

Agreement and each shall remain in full force and effect.

ARTICLE XVIl. Corporate Authority.

Each party represents to the other that it has full ’.corporate authority and the necéssary

approval to enter into and perform this Agreement in accordance with fts tefms.b
ARTICLE XVIl. Indemnity

| MEMCO agrees to indemnify, defend and hdld PFC .ha‘rmless from any and all ‘suits,
actions, causes of action, and daims of action of whatéver ,Chﬂaracter which may be brought dr
made against,vincluding fees and axpenses' of couhsél incurred by _PFC, aé a result, directly or -
indirectly, of MEMCO's (or its agents', servants' or employ'ees') breachpof this Agreemeht. PFC
agrees to indemnify, defend and Hold MEMCO and/or the oWners of vessélsemployed by it in the
performance of DBF transportation hereﬁnder, harmless from any and all suits, actions, causes of
action ahd claims of action‘ of whatever charavcte; Which may be brought or made against,

including fees and expense of counsel incurred by, MEMCO, and/or said owners of vessels as a
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result of PFC's (or its agents', servants’ or employees') breach of this Agreement. Neither party

hereby assumes responsibility for damage or injury to employees of the other party.
ARTICLE XIX. Assignment

Neither party may assign its rights under this Agreement without the other party's written
approval. However, notwithstanding the above, both parties may assign their respective rights,
duties, obligations and interests in and to this Agreement to a subsidiary, affiliate, or successor in
interest with equal or greatér creditworthiness as the assigning party and that is wholly-owned or
controlled by American Electric Power Compény, inc. or Progress Energy, Inc., as appropriate

and in such case the assigning party or parties shall be relieved of its responéibilities and

obligations under this Agreement.
ARTICLE XX. Captions

The captions in this Agreement are for the convenience of reference only and shall not be

defined or limited to any of the terms or provisions hereof.

~ ARTICLE XXI. Confidentiality

Each party heretob recognizes‘ that this Agreément contains confidential commercial
information, the public disclosure of all or any> part of which could be damaging to the parties
hereto. Accordingly, each party hereto agrees nbt to disclose any of the terms or provisions of
this Agreement to any person or 'persons not a part hereto, except for affiliated corporations or
unincorporated divisions of the parties hereto, without the prior consent in writing thereto of the
other party hereto, which consent shall not be unreésonably withheld, except to the extent such
party is legally compelled to make such disclos-ure‘ pursuant to applicable law or to the extent such

" disclosure is reasonably necessary in connection with any regulatory, administrative or other legal
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proceeding in which such party, or any ‘such affiliated corporation or unincorporated division, is
involved. When disclosure is made within the terms of the above mentioned exceptions, such
disclosure shall be made only to the extent reasonably neCessary.‘ It is further understood and
agreed that whenever any such information is disclosed by any party hereto in eccordance with
the above mentioned exceptions, such party will advise each person to whom disclosore_ is made
of the confidential nature of the information disclosed and, except for routine regulatory reporting

by PFC, provide written notice of such disclosure, in advance thereof, if possible,' to the other

barty to this Agreement.

~ ARTICLE XX11. ADDIicabIe. Law

~The laws of the State of Florida shall govern the validity’,A construction and performance of
this Agreement and all controversies and claims arising thereunder, but notwithstanding anything -
to the contrary in this Agreement, general maritime law of the ‘United States shall in each

: vapphcable instance govern the constructnon of this Agreement and the performance of the parties

hereto to the extent apphcable

" ARTICLE XXHI. Entire Agreement

This instrument‘embodies the entire agreement and understanding "‘between PFC and
MEMCO as of the date of commencement of performance of this Agreement, and there are no -
agreements, understandings, conditions, warrantres or representation, oral or wntten express or
implied, w1th reference to the subject matter hereof that are not merged herein or superseded
‘ hereby as of the date of commencement of performance of this Agreement. This Agreement may

be modified only in writing sngned by both partles
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ARTICLE XXIV. No Waiver of Performance

The failure of either party to insist in any one or more instances upon performance of any
of the terms, covenants or conditions of this Agreement shall not be construed as a waiver or
felinquishment of such performance of any such term, covenant or condition, but each party's

obligation with respect to such future performance shall remain in full force and effect.

ARTICLE XXV. Environment, Health, and Safety

A Compliance and Indemnification. MEMCO shall comply with all applicable EHS
laws and shall indemnify PFC against any EHS claims and costs arising from MEMCO's
perfofmance under this Agreement. |

B. Audits. PFC may audit M‘EMCO’s EHS compliance. Within thirty (30) days of
PFC’s request, MEMCO shall deliver to PFC (1) all records regarding (a) MEMCO's actual or
alleged violations of EHS laws and (b) EHS claims asserted against MEMCO, in each case in
the five year period preceding PFC's request and (2) any executed consent form(s) necessary
for PFC to obtain from regulatory agencies and other third parties information regarding
MEMCQ'’s EHS compliance.

C. Definitions (as used in this Article XXV).

1. Claim means administrative, regulatory or judi-cial action, suite, dispute,
liability, judgment, penalty, damages, directive, order or claim.

2. EHS means relating to the management of any materfal or the protection of
human health, public safety, occupational/mine safety and health, the environment or
natural resources.

3. Indemnify means to indemnify, defend, and reimburse the indemnitee and its

successors and assigns on an-after-tax basis.
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4. Law means any binding authority, demand, or permitting requirement issued
by a legislative, judicial, or executive governmental body. |

5. Manage or managemeht, with respect to any material, means the
manufacture, disturbance, generatidn, use, transportation, emission, discharge,

treatment, storage, disposal, release, or threatened release ihereof.
ARTICLE XXVI. Counterparts

This Agreement shall be executed in two or more counterparts, each of which shall be
deemed an original and both of which when taken together shall constitute one and the same

instrument.

IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed in

duplicate.
WITNESS: PROGRESS RYELS CORPO
' /> ~ s o : A A :
SN GDotn (o (IHE sy AV N/
; A. W. Pitcher

_ ' » Vice President—Coal Procurgment

M}%@@% Date Executed: /9/9/ O%
7 v 7 .

WITNESS: : AEP MEMCO LLC

Aor ol W/(/ém

Mark K. Knoy, President

§<Q/ﬁmﬂ/ 6 Czd')m/ _ -Déte Executed: / L/ 30//or
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ATTACHMENT A
Page 1 of 2

Loading Requirements By Origin River

Big Sandy

Barges shall be placed ratably throughout the week of delivery: Assuming Monday delivery,
a week shall be defined as Monday through Friday. Please see Attachment B. This format
shall be used to define the number of barges to be placed on a given day.

In the event MEMCO, due to operational problems, is unable to deliver barges on the first

and/or second working day of the week, the schedule shall be adjusted to include Saturday
and/or Sunday in that work week.

If first delivery day is later than Wednesday of that week, then PFC shall load as many
barges as possible the balance of the week. Barges loaded shall not be less than the

normal distribution for that week and the balance must be rescheduled at a mutually
agreeable time.

Any barges arriving prior to the delivery week in which they are scheduled shall not go on
placement until the day scheduled as defined in number one. That is to say if the schedule

for a week is 15 or 3 per day and 6 arrive on Saturday, then 3 would be placed on Monday
and 3 on Tuesday.

Constructive Placement of barges shall be at the Ceredo's fleet on the day scheduled. In
the event the barge(s) cannot be shifted to the dock and the dock has requested the
barge(s), then MEMCO must be notified immediately to discuss placement.

MEMCO must be notified of all cancellations in no-less than 5 working days prior to the
week of delivery. This is intended to cover minor changes or cancellations.

All other conditions as described in Articles 11l and IV of the master contréct shall remain in
effect.



ATTACHMENT A
Page 2 of 2

Loading Requirements By Origin River

Kanawha River

Barges shall be placed ratably throughout the week of delivery. Assuming Monday delivery,
a week shall be defined as Monday through Friday. Please see Attachment B. This format
shall be used to define the number of barges to be placed on a given day.

All barges shall be placed upon arrival at the loading facility unless the facility is unable to
take barges. In that event, MEMCO shall have the right to constructively place barges at

nearby fleeting area. This is intended to address situations that arise because the loading
facility's fleet is full.

PFC must advise MEMCO of any cancellations 5 working days prior to the delivery week.

All other conditions as-described i in Articles lll and IV in the master contract shall remaln in
effect

Ceredo—Rail Transfer

All changes and/or cancellations must be received by MEMCO a minimum of 5 working
days prior to the train scheduled arrival date.

Barges arriving early shall be placed on the train scheduled arrival date regardiess of the
barges actuai arrivai at Ceredo. in the event the train is delayed within the 5 day notification
period stated in #1, MEMCO shall make best efforts to utilize the barges on placement.
Note: Barges shall remain on placement until an alternative is found and those days
accumulated shall be counted in the average agreement as deblts

All other conditions as described in Articles Ill and 1V in the master contract shall remain |n
effect.
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KANAWHA AND BIG SANDY RATABLE PLACEMENT SCHEDULE

TOTAL BARGES

 WED | THUR |

TUES

|- MON .

" FOR THE WEEK - [~

10
11

12

13
14
15
16

17
18
19
20

1

2

2

2
23

24

25
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PROGRESS FUELS CORPORATION
TRANSLOADING BID SOLICITATION

GENERAL

Progress Fuels Corporation (PFC) has purchased and will continue to purchase Dry Bulk Fuel
(DBF) for use in electric generating stations owned and operated by Progress Energy Florida
(PEF) located near Red Level, Citrus County, Florida. PFC is in need of transloading services in
the New Orleans area of the Mississippi river. These services include unloading DBF from river
barges or import vessel and transfer either to ground storage and then to sea-going vessel or

directly to sea-going vessel for shipment to PEF. The specifics of this request and the bidding
procedures to be followed are outlined below.

-

QUANTITY AND TERM

The term of this solicitation shall be for three (3) years starting November 1, 2004 and ending
October 31, 2007. PFC anticipates the quantity of DBF requiring inland transportation services
to be between 1,000,000 to 2,500,000 short tons per contract year. The actual tonnage to be
transloaded in a given year will be determined by power plant fuel burn forecasts supplied by
PEF and overall transportation and inventory level requirements. PFC is agreeable to setting a
minimum volume of DBF tonnage to be transloaded each year. Should PFC fail, for reasons
other than Force Majeure, to tender minimum DBF tonnage in any contract year Terminal shall
be entitled to payment, as liquidated damages and not as a penalty, a dead ton charge for each ton
of DBF not tendered for such service. Please provide a rate for shortfall tonnage in your

proposal Altemately, PFC will consider a provision for adding shortfall tons to the next contract
year’s minimum requirements.

PFC will provide a contract year tonnage declaration no later than September 30 of the

pr
contract year. During a contract period, PFC reserves the right to alter monthly unload and load
schedules in order to satisfy inventory or operating conditions as required.

RIVER BARGE REQUIREMENTS

DBF will be delivered to terminal in open hopper barges having a maximum width of 35 feet and
length of 205 feet. PFC shall provide terminal the name of the barge carrier, each barge number
and applicable tonnage, name designation of storage yard or direct transfer instructions, and
estimated time of arrival at terminal. Terminal will guarantee discharge of river barges within
four (4) days after the first 7:00 am following barges’ constructive placement at terminal. Should

terminal fail to discharge barges within the time frame herein barge demurrage will be —--

reimbursed by terminal at a rate of per barge day. Should freetime and demurrage rate
change from PFC’s existing contract, PFC and Terminal shall meet in good faith to negotiate
new terms. Barge demurrage calculations will be reconciled on a quarterly basis.
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Terminal must provide adequate and safe berth for river barges and each barge shall be
adequately moored while in terminal’s custody. All U. S. Coast Guard regulations must be
complied with.

Terminal will blade clean barges following unloading for re-delivery to PFC’s barge carrier.
PFC shall make efforts to deliver DBF to terminal fairly evenly spread throughout the term of .
this agreement. However, some shipment scheduling and delivery will be beyond the control of

PFC.

IMPORT VESSELS

PFC requires the transloading facility be able to receive imported vessels. These vessels are
typically handy size to panamax in size. The vessels can be gearless, geared or conveyor belt
equipped. Terminal must be able to discharge, or allow for discharge, each of these kinds of
vessels. Vessels shall be blade cleaned by terminal where applicable. PFC requires a rate matrix
for the various discharge options. Such options include geared, gearless and conveyor vessels as
well as direct transferring tonnage to sea going ABS-classed covered hopper barges and tugs
(hereinafter referred to together as the “TOW” or “TOWS”) or to storage area. Terminal must be
capable of backing vessel discharge rates in order to provide demurrage free unloading of import
vessels. Terminal must be able to receive import cargo from a belted vessel at a minimum
sustained rate of 2,000 metric tons per hour. Specific terms and conditions for each voyage will
be addressed by individual letter agreements.

LOADING SEA GOING BARGES

The equipment to be loaded hereunder is seagoing covered hopper barges and tugs or other
marine equipment, to be determined, acceptable to the terminal. PFC requires priority of berthing
for it’s TOWS (i.e., PFC tow loads as soon as a berth is available, ahead of other vessels in the
queue). Terminal must be able to accept TOW Notice of Readiness and load TOW (S) 24 hours
per day, seven days a week, SHINC. Notice of Readiness to load shall be tendered by TOW and
accepted by Terminal upon tying up at the berth, if available, or arrival of TOW ‘at nearby
anchorage if berth is not available. Laytime begins upon acceptance of NOR by Terminal and
ends upon completion of loading and release of TOW by Terminal.

PFC requires Terminal to provide demurrage free transloading service. Currently, PFC has 14
hours freetime to load 16,000 tons of DBF, on average, into its TOWS. Should freetime and
demurrage rate change from PFC’s existing contract, PFC and Terminal shall meet in good faith

to negotiate new terms. PFC will not pay dispatch. Demurrage calculations are to be reconciled
“on an annual basis. - e

PFC does not require compaction of DBF during the loading process. Terminal must be able to
load PFC TOWS directly from river barges or from stockpile or from both simultaneously.
Terminal must be able to do two way and occasionally three way precision blending. PFC
reserves the right to change the load plan of previously scheduled cargoes on short notice in
critical situations.
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Due to operating conditions at PEF, weather, and other discharge ports, vessel arrival at
Terminal may vary significantly from originally scheduled load dates. Terminal must be
sufficiently flexible in operation to reasonably accommodate schedule variations.

STOCKPILE

PFC requires ground storage capability of at least two separate piles in order to segregate
different grades of DBF amounting to a minimum of 260,000 tons. PFC requires the storage area
to be soil cement or some other type of paved base. Stockyard area must be configured to allow

for proper drainage of water and to prevent commingling of our DBF with other terminal
commodities.

.- |  PRICING

Transloading rates shall be fixed for the duration of the contract and must represent all charges.
Such charges shall include, but not be limited to, all port charges, fleeting charges, tractor
cleaning services, docking and undocking services, stockpile fees (including storage,
maintenance and compaction), existing taxes, blending, sampling and any other charges
associated with the transloading of DBF. In your proposal please state any transloading volume
incentive discounts that would apply in a contract.

Payment terms are thirty (30) days net from receipt of proper invoice. Services shall only be
billed upon discharge of DBF at the terminal. Barge weights shall be based on origin weights
consistent with each coal supply agreement held by PFC. Origin weight shall form the basis for
import coal vessels. .

CONTRACT PROVISIONS

The winning bidder will be expected to enter into a contract that will, among other things,
include the following provisions: o

Terminal will bear the risk of cargo loss, normal industry shrinkage excepted, and any demurrage
charges from river barges, ocean vessels and TOWS which exceed the free time allowed.
Terminal shall bé required to report shipment information and tonnage reconciliation on a daily,
weekly, and monthly basis by telephone, fax or other mutually agreeable methods. Terminal
shall be responsible for meeting all regulatory requirements e.g. environmental, Coast Guard,
etc. Termiinal shall maintain dock area to allow for safe berthing of PFC’s vessels and barges.

PFC anticipates generally ratable delivery of barges and vessels to Terminal. However, due to-~~-
various operating issues PFC may have to alter schedules to suit it’s inventory or PEF’s

requirements. PFC requires transloading services on a 24hour/7 day per week basis; SHINC.

PFC requires ASTM certified sampling of all inbound, outbound and directly transferred DBF.
PFC requires blending capability of up to 1% accuracy by weight as necessitated by PFC’s
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blending plan(s). PFC requires Terminal to provide metal detectors and magnets sufficient to
prevent metal from going into stockpiles or outbound to vessels.

The contact will contain other commercially reasonable terms and conditions customarily found
in contracts for similar services, including but not limited to, provisions dealing with standards of

performance, risk allocation, insurance levels, force majeure, events of default, remedies, and
others.

BID PROCEDURES

To insure proposals are responsive to PFC’s needs and provide a uniform basis for evaluation,
bidders are requested to provide the information on the attached Transloading Bid Form,
complete the rate quotes on Attachment A and send Sealed Bid Packaoes to:
Transloading B1d Proposal
Progress Fuels Corporation
— 200 Central Avenue
— St. Petersburg, FL 33774

Failure to properly mark bid “Transloading Bid Proposal” on the exterior of the sealed envelope
could result in non-consideration of the bid. Additionally, enclosed is a draft contract that will
provide additional insight on PFC’s requirements. As part of your bid response, please specify
any exceptions your firm may have regarding the terms and conditions in our draft contract.

Bid packages must be received no later than 5§ PM DST July 15, 2004. Bids recfeived after this
date and time will not be evaluated or considered and returned to the bidder. The bidder shall be
responsible for the completeness and accuracy of all information contained in and used in

preparation of its proposal and for having supplied all necessary information. Bid packages that
are lncoleete may not be evaluated. Reviged nrnnneﬂ]c if any, must he received hefore the

closing deadline for evaluation.

Any award will be based on PFC’s overall evaluation process and not on price alone. The
evaluation will include price, stockyard capacity, services provided, financial stability, credit
worthiness and other pertinent factors. Field inspections by PFC personnel or PFC’s designated
' representative(s) may be required to verify the accuracy of information provided in proposals.
PFC reserves the nght to reject any and all proposals which in PFC s sole judgment are
determlned to not be in its best interest.

Bid proposals shall remain open for a period of 60 days beyond the closing date of this
solicitation. Proposals represent a firm offer to supply transloading services at the prices and-—--
under the terms provided in your proposal, subject to-the execution and delivery of a contract, the
first draft of which will be provided by PFC. Should you have questions of desire to schedule a
' presentation, please call Mike Lelak at 727-824-6680.
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RIVER TRANSLOADING

Stockyard Equipment Description (Include name, age, rated stack out and reclaim rates, and
other pertinent information).

-

Stockyard Description (Include configuration, size (acres), base material, storage capacity,
blending capabilities, weigl bins and/or belt scales and other pertinent information).

River Barge Unloading Capabilities (Include unload rates, equipment used, backup unloader
system(s), barge capacity of fleeting area and any other pertinent information).

Please provide details on your ship loading capability, including tons per hour, belt size and
speed, load out equipment (manufacturer, fixed or traveling, etc), the number of berths available
and any other pertinent information:
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RIVER TRANSLOADING
Continued

Major Customer Listing (Include company name, tonnage transloaded during the past two years,
Contact Person and phone number). Please list at least three:

Subcontractors (Include company name, contact person and phone number, and description of
services rendered): '

Financial Information (provide last five years of audited financial statements and other relevant
information):

Please provide a copy of your terminal manual (operating rules and regulations).
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ATTACHMENT A
RIVER TRANSLOADING CHARGES

RATE

River Barges

§

Unloaded to stockyard
Unloaded directly to TOW

Import Vessels

Vessel self discharge (grabs) to storage
Vessel self discharge (grabs) direct to TOW

Vessel self discharge (conveyor) to storage
Vessel self discharge (conveyor) direct to TOW

Gearless vessel terminal discharge to storage
Gearless vessel terminal discharge direct to TOW
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DBF TRANSFER & STORAGE AGREEMENT

This DBF Transfer & Storage Agreement, made and entered effective , by and
between ,, having an address at
, hereinafter referred to as “Terminal” and Progress Fuels

Corporation, Bank of America Building, One Progress Plaza, .St. Petersburg, FL 33701,
hereinafter referred to as “Shipper”; and ' '

Whereas Terminal operates a bulk transloading facility on the Mississippi River near
, Louisiana at approximately Mile - AHP, which is capable of receiving
quantities of bulk Dry Bulk Fuel (DBF) by river barges or import vessel for unloading and direct
transfer into sea-going vessels and/or for unloading to storage onshore and reloading to sea-
going vessel; and whereas, Shipper will deliver DBF by river barges er import vessel to the
vicinity of , Louisiana, such DBF to be transferred to sea-going vessels for

“shipment from the Mississippi River; and whereas Shipper desires to contract with Terminal for

the transshipment of such_ DBF through such bulk transloading facility, including unloading of -
the DBF from river barges ar import vessel and transfer either into shore storage and then to sea-
going vessel or directly to sea-going vessel; and Terminal represents that it is capable of

receiving, transferring, and stockpiling DBF in volume and that it is wﬂhng to contract to -
provide the services herein contemplated ‘

Now therefore, in con51derat10n of the foregoing and the rnutual covenants contained herein, it is
agreed by the parties as follows :

ARTICLE I: TERM AND AGREED QUANT ITIES

The term of this Agreement w111 commence November i, 2004 and Wlll exp1re on October 31

’)nn'7 c111\1nnf tn ﬂnn onr'l toarminatinn nravisinane cot fmtl Lo 1_--,.
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contract year shall be one (1) million tons. The maxunum tonnage per contract year shall be 25
(2 5) mllhon tons

Should Shipper tender less than the minimum volume in a contract year, Shipper shall pay
Terminal an amount equal to the tonnage deficit (actual tonnage shipped under the contract
subtracted fromi the minimum tonnage) multiplied by $_.__ per net ton. In the event shipper
tenders less than the minimum volume, Terminal shall invoice shipper as soon as practicable
after the end of the contract year in which the deficit occurred. Such invoice shall be paid within
twenty (20) days thereof. " In the event of its failure to fulfill its obligations in regard to the
minimum tonnage, Shipper shall have the right to carry forward such deficit tonnage and add it

to the following contract year tonnage level. For purposes of calculating the tonnage deﬁo;t--—--j

force majeure as defined in Article VII hereunder shall occasion a proport1onal reduction in the
minimum tonnage obligation during the contract year in which said force majeure occurs. For

~ purposes of this Article I, Shipper’s DBF shall be considered tendered upon its constructive
placement in Terminal's fleet at




ARTICLE II: SERVICES, RATES AND INVOICES

A. During each contract year of this Agreement, Terminal agrees to provide transfer services
including the unloading of the DBF from river barges and transfer either into shore storage and
then to sea-going vessel or directly to sea-going vessel, at Shipper’s option; and Terminal
_ represents and warrants that it is capable of receiving, transferring and stockpiling DBF in
volume and that it is willing to contract to provide the services herein contemplated. Shipper
agrees to pay the following throughout rates per net ton of DBF for the above listed services
~ performed by Terminal which are in effect beginning November 1, 2004:

Stc;rage $-.-- Direct $-.--

B. For import DBF vessels Shipper agrees to pay the following rates per net ton of DBF (all
rates- include Terminal operations on stand-by and available to receive and discharge barges,
when practical, throughout the vessel discharge):

Terminal crane discharge through storage: - $
*Rate includes all-services, including barging and associated
barge charges, unless specifically exempted elsewhere in this
agreement. '
Terminal crane discharge through storage: | $
*Rate includes all services, unless specifically exempted »
elsewhere in this agreement. This rate does not include barge
chartering/handling/fleeting/shifting.

Terminal crane discharge through CBU direct to gulf barge $_.
*Rate includes all services, including barging and associated
barge charges, unless specifically exempted elsewhere in this
agreement. Barges so designated as “direct” must be transferred
to gulf barge no later than 48 hours followmg import vessel
completion.

Full service package for vessel crane discharge through storage: $
*Rate includes receiving DBF from vessel in river barges; barge
chartering, handling, fleeting, shifting, and lashing to side of
_ vessel; draftsmen and supervision to coordinate swap-out of
" +loads/empties at the vessel in a prompt manner so as not to delay
the vessel discharge; blade cleaning of vessel holds (inclusive of

labor and equipment); later reclaim of DBF to gulf barge. Rate ) - -

" does not include labor or equipment to operate the shipboard
cranes. :



Terminal crane discharge through CBU direct to gulf barge: $
*Rate includes all services except barge chartering/ handhng
fleeting/shifting,

Vessel crane discharge through storage: $
*Rate excludes all services listed in the full service package but
includes later reclaim from storage to gulf barge.

Vessel crane discharge through CBU direct to gulf barge $
*Rate excludes all services listed in the full service package

Vessel conveyor discharge through inbound hopper through storage: §_.
*Rate excludes any barging and barge services, hold cleaning,
- .crane operations, and all other services not necessary for a vessel
conveyor boom discharge direct to and compatible with
Terminal’s inbound conveyor belt discharge hopper. v

Shipper must declare an above rate option for each import vessel at least 15 days prior to
each vessel arrival.

" C. Any supplemental harbor fees will be for the account of Shipper and will be invoiced as a
separate item on the invoice. Terminal will notify Shipper of changes in this fee.

D. Invoices

1. Invoices will be prepared based on barge draft survey weights, provided by
Shipper in writing to Terminal at the time cargo is loaded for delivery to Terminal. Invoices will
be issued when cargo is discharged from barges by Termmal Invoices will be addressed to
Shipper marked, "Attn: Accounts Payable". ; '

2. . Dockage, Line Handling, Tug Assistance, and any other Terminal fees normally
billed to the vessel owner, as listed in Attachment 3, shall be for Shipper's account and billed at
completion of each loading.

3. “Invoices will be due within thirty (30) days from date of invoices. Remittance
should be made to:

N
. N

- e e

4. Outstandmg invoice balances more than 30 days past the due date of invoice will
be assessed at 12% interest charge per month or the maximum legal rate allowed in the State of
Louisiana, whichever is lower. Interest is not to be applied to any accumulated interest charges.

If an invoice is in dispute, the disputing party shall pay to the other party eighty
percent (80%) of the invoice amount within the time period specified above, subject to debit or



-

credit when the dispute is resolved without interest or penalty on the balance due. Performance
shall continue during and despite any dispute.

If an invoice has gone unpaid by Shipper for more than 90 days, Terminal shall,
for the amount of any unpaid invoice (not including the 20% of a disputed invoice mentioned
above) have the option to assert a lien against Shippers DBF in compliance with governing laws.
Such lien will allow Terminal to take possession of and/or relocate DBF within Terminal
property and/or sell the same. Shipper warrants that all DBF delivered to Terminal shall be
owned by Shipper or by a third party on whose behalf Shipper has authority to act.

5. Terminal charges incurred by third parties under contract to Shipper, including.
but not limited to barge carriers, vessel owners, surveyors, agents, etc., will be for account of the
applicable third party. However, Shipper shall remain responsible for prompt payment of such
charges if payment is not received within the time frame specified in Article II, 3 above.
Terminal will advise Shipper of any problem accounts prior to requesting reimbursement by

Shipper for such charges. Terminal will refund to Shipper any charges pald by Shipper which
Terminal subsequently collects from such third party.

6. Rates include all fees, taxes, tolls, duties, or port charges applicable to Terminal
as of the effective date of this Agreement, except those additional charges as specifically
provided herein. Should any government or governmental agency or authority, after the date of
this Agreement impose any additional tax, charge, impost, duty, toll, tariff or port charges on
cargo or on the use of waterways or water improvements or facilities (herein called “charge”, and
such charge is not included in any other cost item stated in this paragraph), the base price shall
be increased to become effective upon the effective date of any such charge, by the amount
which such charge changes the cost for Terminal to perform the services for Shipper pursuant to
this Agreement. Charges imposed in any other form shall be handled in an equitable manner as
may be mutually agreed. Should such additional charges produce unreasonable hardship for
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7. Clean-up tons placed in storage from "Direct" harges will be billed at the
"Storage" rate. Shipper and Terminal will agree on methods to measure these tons at minimum
measurement expense to both parties.

ARTICLE III: GROUND STORAGE

A..  For each contract year of this Agreement, storage w111 be provided for up to 20% of
actual throughput volume or 260,000 short tons of DBF in total, whichever is greater, distributed
in a minimum of two (2) piles. Shipper shall be allowed an additional 35,000 tons of temporary
storage (at.no-charge) with prior written approval from Terminal, for a period not to exceed 45—~
days. Additional storage above this limit will be provided as available, for as long as available,
at no charge; however, Shipper shall forecast estimated storage volume requirements in advance

to provide Terminal with reasonable preparation time to accommodate such excess storage
requirements.



B. It is recommended that Shipper inspect the storage area prior to transferring DBF onto the
storage pad. Should Shipper fail to inspect the area, the shipment of DBF to be stored on the
area will be presumed to have been acceptable to Shipper for such storage

C. Terminal shall provide or place a base material on the designated storage pad prior to
receipt of Shipper’s product. Such base material shall be a soil cement type material. Terminal
shall not place Shipper’s DBF on a storage pad normally used for petroleum coke. Terminal
agrees to keep the storage area leveled and cleared of all foreign material and to keep the storage
area drained so as to prevent water from running into or standing around DFB piles.

D. Terminal shall not have liability or responsibility for contamination or commingling of
Shipper’s product with the base material or storage pad beyond prudent industry standards unless
Terminal has placed DBF on a storage area specifically rejected by Shipper.

E. Upon expiration of this Agreement or termination for any reason, Shipper shall have
ninety (90) days to vacate the storage area of all product. If product remains after March 1,
2008, Shipper shall be assessed storage charges of -per short ton per day.

ARTICLE IV: OPERATIONS

A. All shipments and transfers through Terminal shall be made in accordance with the
provisions of this Agreement and the rules, terms and conditions set forth in its Terminal
Manual, as may change from time to time. The current manual is made a part of this Agreement
as Attachment 1. Shipper shall be notified of changes/amendments to the Terminal Manual which
shall then become effective for Shipper in the following calendar year; provided, however, that
Terminal will not make any changes/amendments to the Terminal Manual that are materially
adverse to Shipper. Specific items and provisions referenced in this Agreement shall take
precedence over the Terminal Manual.

B. Shipper warrants that its DBF will be “free—ﬂéwing” and will not contain excessive fines

or moisture that will impede handling of Shipper’s DBF by Terminal on' its high speed

conveyors. If, after reasonable effort, cargo cannot transit the continuous barge unloader,

Terminal and Shipper shall reach mutual agreement for the disposition of such cargo and
associated charges, subject to Terminal’s right (under section F, Article IV) to reject such
problem cargo: The vessel loading guarantee, as provided for in Attachment 2, will not apply to
shipments including such problem DBF. ’

C. - “"Shipper warrants that its cargo is free of foreign material that could cause damage to
terminal equipment. In the event that such material does cause equipment damage, Shipper shall
reimburse Terminal for actual costs incurred by Terminal to repair such damage. - -
D. Terminal shall exercise due diligence to receive, unload, store (when required), and load
DBF for Shipper, this constituting Terminal’s only warranty hereunder. Performance by
Terminal shall be subject to reasonable delays caused by periodic shutdowns for repair,
maintenance, adverse weather conditions and events of force majeure. Preventative maintenance
will be scheduled so as to minimize interference with transfer operations.



E. Terminal shall not be responsible for any loss of or damage to DBF caused by an act of
God, natural occurrences, or phenomena. Terminal shall not be required or expected to provide
cover of any kind for Shipper’s DBF. Terminal may spray DBF to control dust when deemed
necessary by Terminal and with notification to Shipper.

F. Terminal reserves the right to inspect all barges upon arrival and to either reject those
containing DBF of excessive temperature, moisture, metal or other contamination, or size in the
event it is anticipated that the DBF might damage or slowdown Terminal’s equipment or to
assess reasonable additional charges for handling and unloading such barges. It is recognized that
Shipper bears full respon51b111ty for spontaneous combustion and shall have the opportunity to
inspect problem DBF prior to unloading, while in storage, or during vessel loading. Terminal
shall promptly notify Shipper in such instances, and Shipper agrees to properly advise and
provide instructions to Terminal as to handling of excessive temperature events. Should Shipper
fail to promptly respond to Terminal as to instructions, then Terminal, for Shippers account, will
take appropriate action to handle such instance, notifying Shipper in writing of final action.

G. Terminal shall provide and maintain metal detectors and magnets sufficient to prevent
transfer of metal into Shipper’s stockpile and/or to ocean going barges. Terminal shall provide
and maintain scales, feeders, and other related equipment to guarantee blending capability to an
accuracy of 1% by weight. Terminal shall provide and maintain sampling systems for the
purpose of sampling all inbound and outbound DBF. The sampling systems shall adhere to
ASTM D-2234 and shall be bias tested on a minimum of an annual basis.

H. Discharge of Barges:

1. Terminal shall have the responsibility to unload barges. In connection with the

unloading of the barges, Terminal agrees to exercise reasonable care to avoid damage or other
casualty thereto while in Terminal's care, custody, and control, DRF will be delivered in open
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hopper barges having a maximum width of 35 feet and length of 205 feet.

2. Shipper shall have the responsibility to provide Terminal, in writing, of the ~  ~
" loading date of all barges and include in such notification;

“d) the barge carrier;
b.) each individual bargé number and applicable tonnage;
c.) the name designation of storage pad or type of DBF;
Ad.) the estifnated time of arrival (ETA) at Terminal.
3. Terminal will unload DBF from river barges and transfer the DBF into the storage

area to subsequently be loaded into sea-going vessels. Alternatively, and at Shipper’s
instructions, Terminal will directly load DBF from river barges into sea-going vessels.



4. Terminal will guarantee discharge of Shipper’s river barges which are destined
for storage and invoiced at the storage rate at an average of four (4) days after the first 7:00 AM
following barges’ constructive placement at Terminal's fleet or upon arrival at fleet of Terminal’s
choice when Terminal has notified carrier that Terminal's fleet is unavailable. "Clean-up" DBF
from direct barges or DBF otherwise left in a direct barge that is later discharged to storage will
still be considered a "direct” barge and not guaranteed, but such tons will be billed at the storage

rate; Terminal will discharge such clean-up DBF to storage within forty-eight (48) hours of |

vessel completion. Terminal is not responsible for time lost due to cargo quality, Force Majeure,
barge seaworthiness, barge suitability or delay caused by lack of written instructions or a change
in such instructions about disposition of the barges, or all time following Terminal notification of
Terminal fleet availability until arrival time at Terminal's fleet (including transit time) in cases
when barges are fleeted at an alternate fleet.

- . -- Should Terminal fail to discharge barges within the average time constraint listed
above, barge demurrage will be reimbursed by Terminal subject to a maximum of § . per
barge day. Barge demurrage calculations are to be reconciled on a quarterly basis (using barge

empty-release dates to determine which quarter a barge falls in) within 60 days of the end of
each quarter. -

5. Terminal further répresents it has adequate and safe berth for barges, and each
barge shall be adequately moored while in Terminal’s custody and all U.S. Coast Guard
regulations shall be complied with.

6. ‘Terminal shall provide and operate a fleet and harbor towboat for the shifting of

loaded and empty barges to and from the dock and the mooring area, and the pickup and delivery
of loaded and empty barges at the mooring area from the barge carrier’s tow. Terminal requires

barge carriers to use Terminal’s fleet and harbor towboat in order to ensure an orderly and safe

operation.

7. Terminal agrees to provide normal blade cleaning of barges followmg unloadmg
for re-delivery to Shlpper s barge carrier.

8. River barges and their associated handling, fleeting, and shifting services
necessary for the discharge of import vessels and not provided under a Terminal full service
package shall be for the account of Shipper. Under a full service package, Terminal will acquire
sufficient barges to assure continuous vessel unloading. Terminal will request assistance of
Shipper to obtain barges if required.

I - Loadlng of Vessels

1. Arrival dates at Terminal of sea-going vessels must be nominated by Shipper at
least five (5) days in advance of the month. Shipper takes cognizance that all sea-going vessels
loading at Terminal will be required to conform and comply with the then current Terminal
Manual, as may change from time to time, a copy of which will be furnished to Shipper and
agents for each vessel.



2 Terminal shall have absolute discretion to determine the preference of vessels.
Without limiting the foregoing, Terminal will use its best efforts to accept vessel’s berth in order
of nomination arrival subject to (i) timely issuance of Certificate of Readiness/Hold Cleanliness,
(i1) availability of DBF to be loaded, (iii) size of vessel, (iv) weather conditions or Terminal
activities, (v) timely receipts of ETA as required in Terminal Manual, and (vi) timely arrival in
accordance with Terminal window schedule and ETA notifications.

Notwithstanding the forgoing, Shipper may request priority berthing, i.e., going to first
available berth ahead of other waiting vessels, from Terminal during the term of this agreement.
Such priority shall not be construed to prevent Terminal from completing the loading of another
vessel begun prior to the arrival of Shipper’s gulf barge

3. Should sampling, draft or temperature surveys of Shipper’s DBF be required,
Terminal will coordinate with the parties designated by Shipper; however, the costs of such
services shall be for Shipper’s account. If a temperature survey is deemed necessary by
Terminal, it will be arranged, with prior notification to Shipper, for Shipper’s account.

4, Shipper recognizes that Terminal is not a shipper of cargo and will not execute
bills of lading or other like documents evidencing terms of carriage or condition of cargo.

5. Shipper acknowledges that Terminal may be called on by governmental agencies
or by sea-going vessels or their agents or insurers to disclose certain properties and
characteristics of the DBF to be loaded on such sea-going vessels. Shipper therefore
acknowledges their responsibility and agrees to furnish Terminal with documentation or
information pertaining to its DBF as may be required by governmental agencies, sea-going
vessels, their agents or insurers. Terminal agrees to forward such requests to Shipper and
provide copies of such correspondence.

6. Terminal is not required to compact:the DBF loaded in any vessel unless
previously arranged with Terminal and shall not be responsible for spontaneous combustion of
any DBF loaded onboard a vessel. Shipper agreesto indemnify and hold Terminal, its partners

and their agents, officers and employees harmless from and against any and all claims arising out

of or in connection with any spontaneous combustion.

‘ARTICLE V: VESSEL LOAD/DISCHARGE RATE GUARANTEE

Terminal will guarantee demurrage-free ocean vessel loading at in accordance
with {heterms provided in Attachment 2. Terminal will reimburse Shipper for demurrage in
accordance with the rate as provided in Attachment 2, Article III-5.

Terminal will discharge import vessels of DBF under separate letter of understanding as

mutually agreed, specifying any demurrage/ despatch terms and river barge requirements for
such vessels.



ARTICLE VI: FORCE MAJEURE

Neither party shall be under any liability of any kind or nature whatsoever for any loss, damage,
delay or failure in performance, including but not limited to, demurrage, delay, damages,
deterioration of quality, shrinkage in quantity and/or loss of DBF, in the event that it should fail
or delay to perform its obligations hereunder where such failure or delay is directly or indirectly,
wholly or partly, caused by a Force Majeure event.

The term “Force Majeure” includes the following regardless of whether foreseeable or not: war,
civil commotion, goverhment order, labor dispute, labor shortage, strike or lockout; equipment
breakdown; interruption, delay, or damage to transportation means or facilities; any shortage of
material; flood; river freeze up; abnormal weather conditions; inability to obtain fuel or power;
fire; act of God; legal intervention; resolution or order of government authority; or any other
cause whatsoever beyond the reasonable control of the party affected thereby, whether or not of
the same or similar nature, provided such events exceed twelve (12) hours or more in duration.

A Force Majeure event shall not excuse a party from performing unless such party shall give
written notice to other party promptly upon learning of such Force Majeure but in no event later
than thirty (30) days subsequent to such event. Information as to the cause of inability to
perform and probable extent thereof shall be included in such notice .and shall be updated
periodically during the continuance of the Force Majeure event. Failure to give such notice and
furnish such information promptly shall be deemed a waiver of all rights for such period of time

during which notice was not given. Upon removal of the cause, shipment shall resume at the
specified rate. :

Notwithstanding the fdregoing, “force majeure” will not excuse Shipper from its obligation to

pay sums due under this Agreement for any services performed by Terminal pursuant to the
Agreement, during the period of “force majeure”.

ARTICLE VIIL: MISCELLANEOUS

A.  Notices - All notices or other written communications pursuant to the Agreement shall be
in writing and shall be either delivered in person to the President or a Vice-President or other
individual of the party to be notified, as designated, or sent by registered or certified mail, or by

electronic mail/fax to said party at the appropriate number shown below, or any subsequent
address or number which either party may designate.

e Terminal
Attn: Manager - Traffic




Progress Fuels Corporation
Attn: Transportation Manager
Bank of America Tower

One Progress Plaza

St. Petersburg, FL 33701
Fax: (727) 824-6601

B. Liabilities - Shipper acknowledges that the inherent nature of transfer operations and the
mherent nature of DBF can result in an adverse effect on quality and quantity of DBF. Shipper
agrees that it shall absolve, release and refrain from seeking remedies against and will hold
Terminal harmless, its partners and their officers, agents, employees, subcontractors, and
insurers, from and against any and all losses, claims, damages, costs, suits, and liabilities for
damage, deterioration of quality, shrinkage in quantity, loss of grade, or loss of DBF arising out
of or in any-way directly or indirectly related to: a) the performance by Terminal of any work
covered hereby, or b) strict liability, or c) defects in Terminal property; the only exception to
the foregoing being losses of the type described resulting from Terminal’s negligence or willful
misconduct or resulting from theft.

C. Governing Law -This agreement is being delivered in and shall be governed and
construed in accordance with the laws of the State of Florida. This agreement constitutes the
entire understanding of the parties and may not be modified without the written consent of the
contract signatories and has been executed by the authorized officials of the parties. This
agreement, or any portion hereof, may not be assigned by any party without the advance written
consent of the other party, except that no such consent will be required if the assignment is to a
successor in interest of all or a substantial part of the assets of a party, divestiture pursuant to an
order of decree of court, or similar corporate reorganization. This entire contract agreement shall
be binding upon any successors or assigns of the parties.

D. No default of either party to this Agreement in the performance of any of its covenants of
obligations hereunder, which, except for this provision, would be the legal basis for rescission or
termination of this Agreement by the other party hereto, shall give or result in such a right unless

and until the party committing such default shall fail to correct the default within thirty (30) days

after written notice of claim of such default is given to such defaulting party by the other party
hereto.

Waivers; Default - The failure of either party to insist on any one or more instances upon
- strict or full performance of any of the provisions of this Agreement or to take advantage of any
of its rights hereunder shall not be construed as a waiver of any such provisions or the
relinquishment of any such rights, but the same shall continue and remain in full force and effect.

E. Terminal Insurance - Terminal agrees to maintain, as applicable, the following insurance:
Workman’s Compensation Insurance in the required statutory amount with Longshoremen’s and
Harbor Workers’ endorsement; Comprehensive General Liability Coverage in amounts of

$5,000,000/$10,000,000 for bodily injury and $500,000/$1,000,000 for property damage.-

Terminal shall, upon request, furnish Shipper with a copy of a certificate of insurance with

—10—



respect to the foregoing coverage. Terminal reserves the option to self-insure for any claims
arising under the Longshoremen’s and Harbor Workers’ Act.

F. Entire Agreement - This Agreement, the attached Terminal Manual (Attachment I) and
any future changes to such manual, the attached Vessel Loading Rate Guarantee (Attachment II),
and the attached Vessel Fees (Attachment III), constitute the entire agreement between Shipper
and Terminal. No representation, warranties, promises, guarantees, or agreements written or oral,
expressed or implied, have been made by either party with respect to the Agreement except as
referenced in this Agreement. Any change or modification to,this Agreement or to the
Attachments herein must be in writing and signed by both parties.

G. Confidentiality - The parties shall not disclose the terms of this Agreement to a third
party except: 1) to government agencies; 2) as required by law or regulation; 3) to the United
States bureau of labor statistics; or 4) to an audit firm, so long as the disclosing party is
responsible for insuring compliance by that firm and the other party hereto is notified prior to

disclosure. If any party violates this paragraph, any adversely affected party may cancel this
Agreement without penalty.

H. Environment, Health, and Safety.
1. Compliance and Indemnification. SELLER shall comply with all applicable EHS

laws and shall indemnify PURCHASER against any EHS claims and costs arising from
SELLER’S performance under this Agreement.

2. Audits. PURCHASER may audit SELLER’S EHS compliance. Within thirty (30)
days of PURCHASER'’S request, SELLER shall deliver to PURCHASER (1) all records
regarding (a) SELLER’S actual or alleged violations of EHS laws and (b) EHS claims asserted
against SELLER, in each case in the five year period preceding PURCHASER'’S request and (2)

any e executed consent fgm(s) necessary for P1 TRPHAQPR to obtain from erﬂmnrv QOPn(‘lPQ

and other third parties information regardmg SELLER’S EHS compliance.
3. Definitions (as used in this Agreement)-.

a. Claim means administrative, regulatory or judicial action, suite, dispute,
liability, judgment, penalty, damages, directive, order or claim.

b. EHS means relating to the management of any material or the protection
of humari health, public safety, occupational/mine safety and health, the environment or natural
resources.

-C. Indemnify means to indemnify, defend, and reimburse the indemnitee and-—~-
its successors and assigns on an after-tax ba51s

d. Law means any binding authority, demand, or permitting requirement
issued by a legislative, judicial, or executive governmental body.

—11—



e. Manage or management, with respect to any material, means the
manufacture, disturbance, generation, use, transportation, emission, discharge, treatment,
storage, disposal, release, or threatened release thereof.

Agreed to this day.of , 2004:
WITNESS: PROGRESS FUELS CORPORATION

BY:

Vice President—Coal Procurement
) Date Executed:

WITNESS:

BY:

President
Date Executed:

— 12—



ATTACHMENT 1

TERMINAL MANUAL

{To be provided by bidder}
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ATTACHMENT 2

VESSEL LOADING RATE GUARANTEE

ARTICLEI
TERMS OF AGREEMENT

The following sets forth the terms and conditions under which , hereinafter
Terminal, will prov1de berthing and loading service for shipments of DBF arranged by Progress
Fuels Corporation, herelnaﬁer Shipper, that are destined for Florida coal markets.

This Attachment applies only to vessel bookmg coordination and conditions for loading as they

pertain to demurrage and does not negate any other agreements by the contracted parties with
respect to transfer rates or throughput minimums.

This Attachment shall remain in full force and effect throughout the term of the agreement unless
otherwise mutually agreed upon.

1.

ARTICLE II
DELIVERIES AND VESSEL REQUIREMENTS

Even Deliveries

Shipper shall make efforts to deliver coal to Terminal and provide for loading outbound
vessels fairly evenly spread throughout the term of this Agreement. However, Terminal
recognizes that some shipment scheduling is beyond the control of Shipper.

Reasonable Stockpile
Shipper shail maintain a reasonable stockpile of coal at Terminal and/or coordinate delivery
of direct transfers prior to arrival of vessels which, under normal conditions, will ensure the
stability of delivery of DBF hereunder. ' - e
Ocean Transportation

Shipper assumes the obligation and full responsibility for arranging ocean transportation of
DBF and for providing vessels for the transportation of DBF delivered hereunder to
Terminal, and shall reasonably arrange for and provide such vessels to meet the requirements

set forth in Article ITI-1.

Vessels shall be the following DFL/ Dixie Carriers units: Louise Howland, Miss Dott O,
Amy Thompson, and Mickey Birdsall.

Shipping Schedule

At least five (5) days prior to the commencement of each month, Shipper shall submit to
Terminal an estimation of vessels to be shipped for the month.
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" If Terminal cannot accept a proposed load date, both parties shall make their best efforts to
settle such differences and arrive at a mutually acceptable solution as soon as practicable.

If at any time the estimated date of arrival materially differs from the confirmed load date,

the acceptance of the vessel shall be subject to Terminal's approval under the changed
conditions.

Shipper shall promptly inform Terminal of any change in the monthly load schedule.

Shipper shall arrange that the master of the arriving vessel shall advise Terminal of the
vessel's estimated time of arrival at Terminal twenty-four (24) hours before the vessel is
expected to reach Terminal.

Terminal recognizes that Shipper, from time to time, may divert vessels from Terminal to
alternate. ,

Facilities with less than 24 hours advance notice to Terminal without penalty to Shipper.

If a Force Majeure is declared in accordance with this Agreement by Terminal, Shipper shall
have the option to cancel any scheduled vessel or divert it to other port(s) under this
Agreement. The Shipper and Terminal shall use their best efforts to normalize the shipping
schedule as soon as possible after the removal of a Force Majeure.

ARTICLE III
LOADING TERMS

Loading Port

a. Vessels will have dimensions and be of a configuration suitable to be received alongside

for loading at the facility as set forth in the Terminal Manual
(Attachment 1). :

. Notice of Readiness

Notice of Readiness to load shall be tendered by the vessel and accepted by Terminal after
arrival at Terminal facility, or the closest available anchorage if Terminal berth is occupied
or vessel is otherwise ordered to anchorage by Terminal at any time in or out of office hours,
provided the vessel is in free pratique and is in all respects ready to load. Time lost for
completion of pratique after berthing shall not count as laytime.

3. Laytime

a. La};tir'ne for loading shall commence when Notice of Readiness is accepted by Términal.
b. Time spent shifting from anchorage to the berth shall not be included in laytime.

c. In the event of declaration of Force Majeure by Terminal, time lost shall not count as
laytime.
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d. In case laytime interruption(s) caused by Force Majeure item(s) occurs, Terminal shall
declare Force Majeure to the Shipper by every available communication method of such

laytime interruption(s) so that all such period(s) of laytime interruption(s) shall not count
as laytime. ‘

e. Time lost due to routine, non Force Majeure, mechanical breakdowns or slowdowns by

Terminal as specified in Statement of Facts/Port Log and verified by Terminal on the
vessel shall count as laytime.

f. If Terminal finds that it cannot complete loading a vessel because of a Force Majeure
situation then Terminal and Shipper will immediately confer with a view to finding the
best solution to the problem.

g. Loading stoppage or slowdown due to the Shippers vessel or Shipper's requirements
including, but not limited to, temperature, size, contaminants, or non-free flowing
product, shall not count as laytime.

h. Time lost due to survey time in excess of one hour, cargo availability, or cargo quality
shall not count as laytlme

i. Laytime will cease after completion of loading, trimming, removal of equipment from
vessel and release of vessel by Terminal.

Loading Rate

a. Terminal shall load DBF aboard vessels within an average of twelve weather working
consecutive hours including Saturdays, Sundays and holidays.

b. Loading rate guarantees apply to blending ratios that are reasonably achievable at the

guaranteed rates' S}l}pppr QT\A Tem}ﬂ')] \1711] \1“’\1‘]{ fngnﬂ'\pr fﬂ\lIQ’l‘f] D T'FQC(\‘I’\Q]\]P ]f\Qf"lf\g

rate compromise prior to vessel arrival for excesswely divergent blends that may slow
operations. -

Demurrage

If Terminal fails to meet the specific average loading requirements in Article 11I-4, calculated
on an annual averaging of all Gulf Barge load time, demurrage will be paid by Terminal to
Shipper for all time lost after expiration of allowable laytime at the rate of §__ .00 per hour.
Vessel demurrage calculations are to be reconciled annually within 60 days past the end of
each calendar year. Demurrage calculations shall be reviewed at any time at the request of
either Terminal or Shipper.

Other Vessel Terms

Any other loading or discharge terms and conditions shall be, on a case-by-case basis,
mutually negotiated in good faith. Such subsequent negotiations shall be recorded in Letters
of Understanding and shall be affixed to and become part of this Agreement. Such terms will
include discharge demurrage terms for import vessels as approved by both parties.
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ATTACHMENT 3

VESSEL FEES

ARTICLE 1
TERMS OF AGREEMENT

The following sets forth the vessel fees under which , hereinafter
"Terminal", will invoice to Progress Fuels Corporation, hereinafter Shipper, for shipments of
DBF in Gulf barges. Import vessels will be charged the standard vessel fees and billed to the
vessel's account. The fees listed below are in effect November 1, 2004. The dockage rate paid
by Shipper is subject to increases in Terminal's standard "tariff" dockage fee during the contract
term but shall not be higher than $0.-- per GRT per 24 hour period during the term of this
Agreement; Shipper shall be notified thirty (30) days prior to such dockage rate increases.

ARTICLE II

Dockage

Tug Assistance

Line Handling

QL L

OILILIIIE

Holding

Delays (tug standby)

Reporting
Bunkers
e _
Deslop

Fresh Water

— $0.___ per GRT per 12 hour period, billed on a 4 hour minimum.
Partial time after the first 4 hours will be prorated on a straight
time basis. GRT based on the Gulf barge only (not accompanying
tug). Terminal will assess dockage charges starting upon tying up
at dock and dockage time ends when the Gulf barge departs the
dock.

$_;.00 per tug (dock/ undock)
$__ .00 |
$__ .00 per hour per tug.

- $___.00 per hour per tug.

$___ .00 per hour per tug.

$__ .00
$__ .00
$__ .00
$__ .00 h
$__ .00
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BEFORE THE PUBLIC SERVICE COMMISSION

Docket No. 050001 -EI

In re: Fuel and Purchased Power Cost Recovery Clause

with Generating Performance Factor

Progress Energy Florida, Inc.’s Petition for }Approval of

Waterborne Transportation Service Contracts

EXHIBIT “E”
DBF Transfer and Storage Agreement Between Progress

Fuels Corporation and International Marine Terminal Partnership

(REDACTED VERSION)




"LONFDENTAL

DBF TRANSFER & STORAGE AGREEMENT

This DBF Transfer & Storage Agreement, made and entered effective November 1, 2004, by and
between International Marine Terminals Partnership, a Louisiana ordinary partnership, having an
address at 18559 Highway 23, Port Sulphur, Louisiana 70083, hereinafter referred to as-

“Terminal” and Progress Fuels Corporation, Bank of America Building, One Progress Plaza, St.
Petersburg, FL 33701, hereinafter referred to as “Shipper”; and

Whereas Terminal operates a bulk transloading facility on the Westbank of the Mississippi River
near Myrtle Grove, Louisiana at approximately Mile 57 AHP, which is capable of receiving
quantities of bulk Dry Bulk Fuel (DBF) by river barges or import vessel for unloading and direct
transfer into sea-going vessels and/or for unloading to storage onshore and reloading to sea-
going vessel; and whereas, Shipper will deliver DBF by river barges or import vessel to the
vicinity of Myrtle Grove, Louisiana, such DBF to be transferred to sea-going vessels for
shipment from the Mississippi River; and whereas Shipper desires to contract with Terminal for
- the transshipment of such DBF through such bulk transloading facility, including unloading of
the DBF from river barges or import vessel and transfer either into shore storage and then to sea-
going vessel or directly to sea-going vessel; and Terminal represents that it is capable of
- receiving, transferring, and stockpiling DBF in volume and that it is w111mg to contract to
provide the services herem contemplated. .

Now therefore, in consideration of the foregomg and the mutual covenants contained herem itis
agreed by the parties as follows:

ARTICLE I. TERM AND AGREED QUANTITIES

The term. of this Ameemenf will commence Navember 1 ’mnA ond will synire an Oatsler 21

G A48 -:‘_r_- AL LEIUUGL LAy

2007, subject to the early termination provisions set forth below. The minimum volume per
contract year shall be one (1) million tons. The maximum tonnage per contract year shall be"
three (3) million tons. In accordance with Attachment III, Shipper may elect to tender DBF
through Kinder Morgan’s Tampaplex Terminal at market rates and terms to be determined at =
‘time of shipment. All volume shipped pursuant to this Attachment will be applied to the
minimum volume commitment hereunder.

Should Shipper tender less than the minimum volume in a contract year, Shipper shall pay
Terminal liquidated damages in an amount equal to the tonnage deficit (actual tonnage shipped
under the contract subtracted from the minimum tonnage) multiplied by per net ton. In the \
event Shipper tenders less than the minimum volume, Terminal shall invoice Shipper as soon as
practicable after the end of the contract year in which the deficit occurred. Such invoice shall be
paid within twenty (20) days thereof. In the event of its failure to fulfill its obligations in regard
to the minimum tonnage, Shipper shall have the right to carry forward such deficit tonnage and
add it to any other calendar year of the contract or within a contract extension, and such deficit
tonnage will be credited when excess tons are shipped. For purposes of calculating the tonnage
deficit, force majeure as defined in Article VI hereunder shall occasion a proportional reduction
in the minimum tonnage obligation during the contract year in which said force majeure occurs.



For purposes of this Article I, Shipper’s DBF shall be consrdered tendered upon its constructrve
placement in Terminal's ﬂeet , :

- ARTICLE I: SERVICES RATES AND INVOICES

A.  For domestlc DBF, dunng each contract year of this Agreernent Termmal agrees to
provide transfer services including the unloading of the DBF from river barges and transfer -
either into shore storage and then to sea-going vessel or directly to sea-ooing vessel, at Shipper’s
option; and Terminal represents and warrants that it is capable of receiving, transferring and
stockpiling DBF in volume and that it is willing to contract to provide the services herein
contemplated. Shipper agrees to pay the following throughput rates per net ton of DBF for the
“above listed services performed by Terminal-which,are in effect beginning November 1, 2004:

~ Storage m Direct - - |

B, For import DBF vessels Shipper agrees to pay the following rates per net ton of DBF (all
rates include Terminal operations on stand-by and available to receive and discharge barges,
- when practical, throughout the vessel drscharge) :

Gearless Vessel - ’ - o -
Terminal crane discharge through storage: . . N )

*Rate includes unloading DBF with Terminal’s crane into river

barges, barge chartering, handling, fleeting, shifting, and lashing

~ to side of vessel; draftsmen and supervision to coordinate swap- -

out of loads/empties at the vessel in a prompt manner so as not to

delay the vessel discharge; blade cleaning of vessel holds -

(inclusive of labor and equlpment) later reclaim of DBF to gulf

ndruc

Gearless Vessel C : R _ -
- Terminal crane drscharge through CBU drrect to. Crulf baroe o ‘

- *Rate includes all services above. Barges so designated as -

“direct” must be transferred to gulf barge no later than 48 hours
- following import vessel completion.

Grab Vessel ‘ o -
Vessel self discharge through storage : o '

*Rate includes receiving DBF from vessel in river barges barge

chartering, handling, fleeting, shifting, and lashing to side of

vessel; draftsmen and supervision to coordinate swap-out of

loads/empties at the vessel in a prompt manner so as not to delay

the vessel discharge; blade cleaning of vessel holds (inclusive of

labor and equipment); later reclaim of DBF to gulf barge. Rate

does not include labor or equipment to operate the shipboard
cranes.



Grab Vessel | - YR
Self discharge through CBU direct to gulf barge: Ch
*Rate includes all services listed above. Barges so designated as
“‘direct” must be transferred to gulf barge no later than 48 hours
followmg import vessel completion.

~ Conveyor Vessel | - | - -

Self discharge through mbound hopper through storaoe
*Rate excludes any barging and barge services, hold cleaning,
crane operations, and all other services not necessary for a vessel .
conveyor boom discharge direct to and compatible with S
- Terminal’s inbound conveyor belt drscharoe hopper -
Conveyor Vessel _ o ) -
‘Self discharge direct to gulf barge: ‘ '
© *A direct transfer must be accommodated by placmg gulf barge
alongside the vessel and discharging directly mto it.

Shrpper must declare an above rate optlon for each 1mport vessel at least 15 days pnor to
" each vessel arrival. : . .

c. 1 Rates are ﬁxed for the entrre term of the contract. All rates mclude ground storaoe
fees. Rates do not include sample collectron or analysis. -

2)  Rates include the Plaquermnes Port tonnage tax of - per net ton. Terrmnal
“isnot respon51ble for any other taxes assessed against the cargo. -

dtu tug assist for Shrpper’s gulf b_arge tows,

Mad Aiemndles $
or fn,,vrt vessels v"v'lﬂ be billed Girccuy 1o

3) . Rates mclude dockaoe,l h andling
uch t

n]]T not TﬂT \mnner S 1mnnrr l )HF \IPQSeIU

the vessel owner.
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4) ~Rates do not include ﬂeeting charges for Shipper’s river barges. These charges
will be billed directly to Shipper’s river barge carrier. A productivity penalty of - for
stacked barge covers will apply and be 1nvorced to barge carrier. :

5)  The direct transfer rate is for DBF dlscharged by Terminal’s handling system and
immediately loaded to Shipper’s outbound tow, bypassing ground storage, but still utilizing
Terminal’s mechanical sampler, metal collectlon devices and including blending DBF from -
ground storage if required. :

6) Rates include all fees, taxes, tolls, duties, or port charges applicable to Terminal
as of the effective date of this Agreement, except those additional charges as specifically
provided herein. Should any government or governmental agency or authority, after the date of
this Agreement impose any additional tax, charge, impost, duty, toll, tariff or port charges on
cargo or on the use of waterways or water improvements or facilities (herein called “charge”, and
such charge is not included in any other cost item stated in this paragraph), the base price shall
be increased to become effective upon the effective date of any such charge, by the amount



which such charge changes the cost for Terminal to perform the services for Shipper pursuant to -
this Agreement. Charges imposed in any other form shall be handled in an equitable manner as
may be mutually agreed. Should such additional charges produce unreasonable hardship for
Shipper, Shipper may elect to terminate this agreement. ' '

7 Clean-up tons placed in storage from "Direct" b'ar.ges. will be billed at the
- "Storage" rate. Shipper and Terminal will agree on methods to measure these tons at minimum
measurement expense to both parties. - : : -

D. Invoices

1. Invoices will be prepared based on barge draft survey weights, provided by
Shipper in writing to Terminal at the time cargo is loaded for delivery to Terminal. Invoices will-
be issued when cargo is discharged from barges by Terminal. Invoices will be addressed to
Shipper at: | . S S

- Progress Fuels Corporation
~ Attention: Accounts Payable
" Post Office Box.1241" ' :
Raleigh, North Carolina 27602-124

_ 2. Invoices will be due within thirty (305‘ days from date of invoices. Remittance
should be made to: R » - : o

Imernétional Marine Terminals
Post Office Box 62644
‘New Orleans, Louisiana 70162

3. . Outstanding invoice balances more than 30 days past the due date of invoice will
‘be assessed at 1%% interest charge per month or the maximum legal rate allowed in the State of
Louisiana, whichever is lower. Interest is not to be applied to any accumulated interest charges. -

: If an invoice is in dispute, the disputing party shall pay to the other party eighty
percent (80%) of the invoice amount within the time period specified above, subject to debit or
credit when the dispute is resolved without interest or penalty on the balance due. Performance
shall continue during and despite any dispute.

If an invoice has gone unpaid by Shipper for more than 90 days, Terminal shall,
for the amount of any unpaid invoice (not including the 20% of a disputed invoice mentioned
above) have the option to assert a lien against Shippers DBF in compliance with governing laws.
Such lien will allow Terminal to take possession of and/or relocate DBF within Terminal
property and/or sell the same. Shipper warrants that all DBF delivered to Terminal shall be
owned by Shipper or by a third party on whose behalf Shipper has authority to act.

4. Terminal charges incurred by third parties under contract to Shipper, including
but not limited to barge carriers, vessel owners, surveyors, agents, etc., will be for account of the



applicable third party. However, Shipper shall remain responsible for prompt payment of such
charges if payment is not received within the time frame specified in Article II, 2 above.
Terminal will advise Shipper of any problem accounts prior to requesting reimbursement by
Shipper for such charges. Terminal will refund to Shipper any charges paid by Shipper which
Terminal subsequently collects from such third party.

ARTICLE III: GROUND STORAGE

A. For each contract year of this Agreement, storage will be provided for up to 350,000
short tons of DBF distributed in four (4) piles. Additional storage above this limit will be
provided as available, for as long as available, at no charge; however, Shipper shall forecast
_estimated storage volume requirements in advance to provide Terminal with reasonable
preparanon time to accommodate such excess storage requuements

B. It is recommended that Shjpper inspect the storage area prior to transferring DBF onto the
storage pad. Should Shipper fail to inspect the area, the shipment of DBF to be stored on the
area will be presumed to have been acceptable to Sthper for such storage '

C. Terminal is not requued to provide or place a base material on the designated storage pad
prior to receipt of Shipper’s product. Terminal will make best efforts to place Shipper’s DBF on
~'soil cement storage pads. Terminal shall not place Shipper’s DBF on a storage pad normally
used for petroleum coke. Terminal agrees to keep the storage area leveled and cleared of all
foreign material and to keep the storage area dralned so as to prevent water from running into or
standing around DFB plles

- D. Tennmal shall not have 1iabilify or responsibility for contamination or cornmingling of

Shipper’s product with the base material or storage pad beyond prudent industry standards unless . |

‘Terminal has n]nr‘ed DRF on a starage aren snecificalle raizrtad La: QL
age
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E. Upon expiration of this Agreement or termination for any reason, Shipper shall have sixty
-(60) days to vacate the storage area of all product. If product remains after January 1, 2008,
Shipper shall be assessed storage charges of - per short ton per day.

ARTICLE IV: OPERATIONS

A. All shipments and transfers through Terminal shall be made in accordance with the
provisions of this Agreement and the rules, terms and conditions set forth in its Terminal
Manual, as may change from time to time. The current manual is made a part of this Agreement
as Attachment 1. Shipper shall be notified of changes/amendments to the Terminal Manual which
shall then become effective for Shipper in the following calendar year; provided, however, that
Terminal will not make any changes/amendments to the Terminal Manual that are materially
adverse to Shipper. Specific items and provisions referenced in this Agreement shall take
precedence over the Terminal Manual.

Terminal provides operations twenty-four (24) hours a day, seven (7) days a week, with
no exceptions/exemptions for holidays. :



B. - Shipper warrants that its DBF will be “free-flowing” and will not contain excessive fines
or moisture that will impede handling of Shipper’s DBF by Terminal on its high speed
conveyors. If, after reasonable effort, cargo cannot transit the continuous barge unloader,
Terminal and Shipper shall reach mutual agreement for the disposition of such cargo and
associated charges, subject to Terminal’s right (under section F, Article IV) to reject such

. problem cargo. The vessel loading guarantee, as provided for in Attachment 2, w111 not apply to
shipments including such problem DBF. ‘ -

C. Shipper warrants that its cargo is free of foreign material that could cause damageto
terminal equipment. In the event that such material does cause equlpment damage, Shipper shall
' rennburse Terminal for actual costs incurred by Terrmnal to repair such darnage

'D. . Terminal shall exercise due d111gence to recerve, unload, store (when required), and load
DBF for Shipper, this constituting Terminal’s only warranty hereunder. Performance by
Terminal shall be subject to reasonable delays caused by penod1c shutdowns for repair,
maintenance, adverse weather conditions and events of force majeure. Preventative mamtenance
will be scheduled so as to minimize interference with transfer operatlons

E. Terminal shall not be responsible for any loss of or damage to DBF caused by an act of
God, natural occurrences, or phenomena. Terminal shall not be required or expected to provide

cover of any kind for Shipper’s DBF. Terminal may spray DBF to control dust when deemed -

o necessary by Termmal and with notification to Shlpper

F.. Termmal reserves the nght to inspect all barges upon arrival-and to either reject those
: containing DBF of excessive temperature, moisture, metal or other contamination, or size in the

~ event it is ant1c1pated that the DBF might damage or slowdown Terminal’s equlpment or to .
assess reasonable additional charges for handline and vnloading ¢ such barges. X is recognized that
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‘Shipper bears full responSJblhty for spontaneous combusnon ‘and shall have the opportunity to
_ inspect problem DBF prior to unloading, while in storage, or during vessel loading. Terminal

shall promptly notify Shipper in such instances, and Shipper agrees to properly advise and

~_provide instructions to Terminal as.to handling of excessive temperature events. Should Shipper -
. fail to promptly respond to Terminal as to instructions, then Terminal, for Shippers account, will -
take appropriate action to handle such instance, notlfylng Shipper in writing of final action.

G.  Terminal shall provide and maintain metal detectors and magnets at Terminal’s barge
unloader, stacker-reclaimers and outbound loading dock conveyor sufficient to prevent transfer
of metal into Shipper’s stockpile and/or to ocean going barges. Terminal shall provide and
maintain scales, feeders, and other related equipment to guarantee blending capability to an
accuracy of 1% by weight. Terminal shall provide and maintain sampling systems for the
purpose of sampling all inbound and outbound DBF. The sampling systems shall adhere to
ASTM D-2234 and shall be bias tested on a minimum of an annual basis. ‘

H. Discharge of Barges:



1. Terminal shall have the responsibility to unload barges. In connection with the
unloadmo of the barges, Terminal agrees to exercise reasonable care to avoid damage or other
casualty thereto while in Terminal's care, custody, and control. DBF will be delivered in open
hopper barges having a maximum w1dth of 35 feet and length of 205 feet

2. Shipper shall have the respon51b111ty to provide Termmal in wntmg, of the
,loadmg date of all barges and include in such notification;

a.) the barge.carrier;

b.)  each individual barge' number and applicable tonnagel;. .
c.) the name desigrration of storage pad or type of DBF;

d.) .- the estimated time of an'ival (ETA) at b".I'erminal

3. Terminal will unload DBF from river barges and transfer the DBF into the storage -
area to subsequently be loaded into sea-going vessels. Alternatively, and at Shipper’s
instructions, Terminal will dxrectly load DBF from river barges into sea- gomg vessels. Terminal
‘w111 prov1de Shipper an on-going stockplle mventory, reconcﬂmg tonnage m and loadmgs out

4, Terrmnal will guarantee dlscharge of Shlpper s tiver barges which are destmed

~ for storage and invoiced at the storage rate at an average of four (4) days after the first 7:00 AM
following barges’ constructive placement at Terminal's fleet or upon arrival at fleet of Terminal’s -
choice when Terminal has notified carrier that Terminal's fleet is unavailable. "Clean-up" DBF

* from direct barges or DBF otherwise left in a direct barge that is later discharged to storage will
still be considered a "direct” barge and not guaranteed, but such tons will be billed at the storage
rate Terminai wili dlscnarge such Clean-lm DBF 10 storage within 1nnv_p1 ohf la.)u hours of -

~ vessel completion. Terminal is not respons1b1e_for time lost due to cargo quahty, Force Majeure,

" barge seaworthiness, barge suitability or delay caused by lack of written instructions or a change

in such instructions about disposition of the barges, or all time following Terminal notification of

Terminal fleet avmlablhty until arrival time at Terminal's ﬂeet (mcludmg transit time) in cases

~~ when barges are fleeted at an alternate fleet.

Should Terminal fail to discharge barges within the average time constraint listed
above, barge demurrage will be reimbursed by Terminal subject to a maximum of per
‘barge day. Barge demurrage calculations are to be reconciled on a quarterly basis (using barge -
empty-release dates to determine which quarter a barge falls in) within 60 days of the end of

each quarter.

. 5. Terminal further represents it has adequate and safe berth for barges, and each
barge shall be adequately moored while in Terminal’s custody and all U.S. Coast Guard
regulations shall be complied with.

6. Terminal shall provide and operate a fleet and harbor towboat for the shifting of
loaded and empty barges to and from the dock and the mooring area, and the pickup and delivery -



of loaded and empty barges at the mooring area from the bargé carrier’s tow. Terminal requires -
barge carriers to use Terminal’s fleet and harbor towboat n order to ensure an orderly and safe
operation. '

7. Terminal agrees to provide normal blade cleamng of baroes followmg unloadmo
for re-delivery to Shipper’s barge carrier.

8. River barges and their associated handling, fleeting, and shifting services
necessary for the discharge of import vessels and not provided under a Terminal full service
package shall be for the account of Shipper. Under a full service package, Terminal will acquire -
sufficient barges to assure continuous vessel unloading. Tenmnal will request assistance of
Shipper to obtain barges if required. :

1 Loading of Vessels

1. Amival dates at Terminal of sea-going vessels must be nominated by Shipper at
least five (5) days in advance of the month. Shipper takes cognizance that all sea-going vessels
loading at Terminal will be required to conform and comply with the then current Terminal

Manual, as may change ﬁom time to time, a copy of Wthh will be furnished to Shlpper and
agents for each vessel

2 Terminal shall have absolute discretion to determine the preference of vessels.
Without limiting the foregoing, Terminal will use its best efforts to accept vessel’s berth in order
of nomination arrival subject to (i) timely issuance of Certificate of Readiness/Hold Cleanliness,
(i) availability of DBF to be loaded, (iii) size of vessel, (iv) weather conditions or Terminal
activities, (v) timely receipts of ETA as required in Terminal Manual, and (vi) timely arrival in’
accordance with Terminal window schedule and ETA notifications. :

Notwithstanding the forgoing, Shipper may request priority berthing, i.e., going to
first available berth ahead of other waiting vessels, from Terminal during the term of this
agreement. Such priority shall not be construed to prevent Terminal from completmg the loading
of another vessel begun prior to the arrival of Shipper’s gulf barge :

With a minimum volume guarantee of three rmlhon (3,000,000) tons during the
contract penod IMT shall provide a loading berth for the exclusive use of Shipper to ensure no
delay time for loading Shipper’s gulf vessels. Any shortfall in the three million (3,000,000) tons
can be made up with subsequent contract renewals or cargo handled at other Kinder Morgan
Terminals. "

3, Should sampling, draft or temperature surveys of Shipper’s DBF be required,
Terminal will coordinate with the parties designated by Shipper; however, the costs of such
services shall be for Shipper’s account. If a temperature survey is deemed necessary by
Terminal, it will be arranged, with prior notification to Shlpper for Shipper’s account.

4. Shipper recognizes that Terminal is not a shipper of cargo and will not execute
bills of lading or other like documents evidencing terms of carriage or condition of cargo.



5. Shipper acknowledges that Terminal may be called on by governmental agencies
or by sea-going vessels or their agents or insurers to disclose certain properties and
characteristics of the DBF to be loaded on such sea-going vessels. Shipper therefore
acknowledges their responsibility and agrees to furnish Terminal with documentation or
information pertaining to its DBF as may be required by governmental agencies, sea-going

vessels, their agents or insurers. Terminal agrees to forwa:rd such requests to Shipper and
prowde copies of such correspondence

6. Termmal is not required to compact the DBF.‘ loaded in any vessel unless
previously arranged with Terminal and shall not be responsible for spontaneous combustion of
any DBF loaded onboard a vessel. Shipper agrees to indemnify and hold Terminal, its partners.

and their agents, officers and employees harmless from and against any and all claims ansmo out
of or in connection with any spontaneous combustlon

ARTICLE V: VESSEL LOAD/DISCHARGE RATE GUARANTEE

Terminal wiil guarantee demurrage-free ocean vessel loading at 16,000 short tons SHINC within .
a fourteen hour weather-working load time from acceptance of NOR in accordance with the

terms provided in Attachment II. - Terminal will reimburse Shipper for demunage in accordance
- with the rate as provided in Attachment II, A.I’thlC 11I-5.

* Terminal will discharge import vessels of DBF under separate letter of understandjng as -

mutually agreed, spemfymg any demurrage/ despatch terms and river ba.rcre requuements for
such vessels.

ARTICLE VI: FORCE MAJEURE

Neither party shall be under any liability of any kind or nature whatsoever for any loss, damage,
delay or failure in performance, including but not limited to, demurrage, delay, damages,
deterioration of quality, shrinkage in quantity and/or loss of DBF, in the event that it should fail
or delay to perform its obligations hereunder where such failure or delay is directly or indirectly,
- -wholly or partly, caused by a Force Majeure event. :

The term “Force Majeure” includes the following regardless of whether foreseeable or not: war,
civil commotion, government order, labor dispute, labor shortage, strike or lockout; equipment
breakdown; interruption, delay, or damage to transportation means or facilities; any shortage of -
material; flood; river freeze up; abnormal weather conditions; inability to obtain fuel or power;
fire; act of God; legal intervention; resolution or order of government authority; or any other
cause whatsoever beyond the reasonable control of the party affected thereby, whether or not of
the same or similar nature, provided such events exceed twelve (12) hours or more in duration.

A Force Majeure event shall not excuse a party from performing unless such party shall give
written notice to other party promptly upon leaming of such Force Majeure but in no event later
than thirty (30) days subsequent to such event. Information as to the cause of inability to
perform and probable extent thereof shall be included in such notice and shall be updated



periodically during the continuance of the Force Majeme event. Failure to give such notice and
furnish such information promptly shall be deemed a waiver of all rights for such period of time
during which notice was not given. Upon removal of the cause, shipment shall resume at the -
spec1ﬁed rate. . :

, Notwithstandin‘7 the foregoing, “force majeure” will not ‘excuse Shipper from its obli.o-ation to -
‘pay sums due under this Agreement for any semces performed by Terminal pursuant to the
Agreement, during the period of “‘force majeure” :

ARTICLE VII M]SCELLANEOUS

A.  Notices - All notices or other written communications pursuant to the Agreement shall be
in writing and shall be either delivered in person to the President or a Vice-President or other
individual of the party to be notified, as designated, or sent by registered or certified mail, or by
electronic mail/fax to said party at the appropriate number shown below or any subsequent
address or number Wh]Ch either party may de31gnate : :

Intematlonal Manne Terminals
Attn: Manager - Traffic
‘18559 Highway 23

Port Sulphur, Louisiana 70083

Progress Fuels Corporation -
~Attn: Transportation Manager
Bank of America Tower
* One Progress Plaza
St. Petersburg, FL 33701

R e0o0 /’7"\"’\ QNA 7 N1
Yaxi(/27) 624-0001

B. Liabilities - Shipper acknowledges that the mherent nature of transfer operations a.nd the
- inherent nature of DBF can result in an adverse effect on quality and quantity of DBF. Shipper
- agrees that it shall absolve, release and refrain from seeking remedies against and will hold
Terminal hammless, its partners and their officers, agents, employees, subcontractors, and -
insurers, from and agamst any and all losses, claims, damages, costs, suits, and liabilities for -
damage, deterioration of quality, shrinkage in quantity, loss of grade, or loss of DBF arising out
of or in any way directly or indirectly related to: a) the performance by Terminal of any work
covered hereby, or b) strict liability, or ¢) defects in Terminal property; the only exception to
~ the foregoing being losses of the type described resu]tmg from Terminal’s negligence or willful
misconduct or resulting from theft.

C. Goveming Law -This agreement is being: delivered in and shall be governed and
construed in accordance with the laws of the State of Florida. This agreement constitutes the
entire understanding of the parties and may not be modified without the written consent of the
contract signatories and has been executed by the authorized officials of the parties. This
agreement, or any portion hereof, may not be assigned by any party without the advance written
consent of the other party, except that no such consent will be required if the assignment is to a



- successor in interest of all or a substantial part of the assets of a party, divestiture pursuant to an
order of decree of court, or similar corporate reorganization. This entire conu'act agreement shall
be binding upon any Successors or assigns of the parties.

D. . No default of either party to t’tns Agreement in the performance of any of its covenants or-
obligations hereunder, which, except for this provision, would be the legal basis for rescission or
termination of this Agreement by the other party hereto, shall give or result in such a right unless
and until the party committing such default shall fail to correct the default within thirty (30) days

~ after written notice of claim of such default is given to such defaultmg party by the other pa.rty
hereto. :

Waivers; Default - The failure of either party to insist on any one or more instances upon
- strict or full performance of any of the provisions of this Agreement or to take advantage of any
of its nights hereunder shall not be construed as a waiver of any such provisions or the
relinquishment of any such rights, but the same shall continue and remain in full force and effect. -

E. Terminal Insurance - Terminal agrees to maintain, as applicable, the following insurance: -
- Workman’s Compensation Insurance in the required statutory amount with Longshoremen’s and
Harbor Workers’ endorsement; Comprehensive General Liability Coverage in amounts of
$5,000,000/$10,000,000 for bodily injury and $500,000/$1,000,000 for property damage.
Terminal shall, upon request, furnish Shipper with 'a copy of a certificate of insurance with
respect to the foregoing coverage. Terminal reserves the option to self-lnsure for any clalms
_ arising under the Longshorernen s and Harbor Workers’ Act. : '

F. Indernmﬁcatlon. Terminal shall mdemmfy, defend and hold Shipper harmlesé from and
against any claim, demand, loss, damage or injury caused by or resulting from any act or
. omission, whether negligent or otherwise, of Terminal. Shipper shall indemnify, defend and

: armiess fro 1N i} °
hold Terminal harmiecs from and agamst any c'a}m, Gemm"“ﬂ, 'CSS, d°m°g° or “"_,’-.LJ’ caused D‘J’ or

resulting from any act or onnssxon ‘whether negligent or otherwise, of Shipper.

G. Entire Agreement - This Agreement, the attached Terminal Manual (Attachment I) and
- any future changes to such manual, the attached Vessel Loading Rate Guarantee (Attachment II), .
and the attached Terminaling Services at Tampaplex (Attachment III), constitute the entire
agreement between Shipper and Terminal. No representation, warranties, promises, guarantees, -
or agreements written or oral, expressed or implied, have been made by either party with respect
‘to the Agreement except as referenced in this Agreement. Any change or modification to this
Agreement or to the Attachments herein must be in writing and signed by both parties.

H. - Confidentiality - The parties shall not disclose the terms of this Agreement to a third
party except: 1) to government agencies; 2) as required by law or regulation; 3) to the United
States bureau of labor statistics; or 4) to an audit firm, so long as the disclosing party is
responsible for insuring compliance by that firm and the other party hereto is notified prior to -

disclosure. If any party violates this paragraph, any adversely affected party may cancel this
Agreement w1thout penalty.

I Environment, Health, and Safety.
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1.  Compliance and Indemnification. Terminal shall comply with all applicable EHS

‘Jaws and shall indemnify Shipper against any EHS claims and costs ansmg from Terminal’s
performance under this Agreement. : :

2. Audits. -Shipper may audit Terminal’s EHS compliance. Within thirty (30) days
of Shipper’s request, Terminal shall deliver to Shipper (1) all records regarding (a) Terminal’s
actual or alleged violations of EHS laws and (b) EHS. claims asserted against Terminal, in each -
case in the five year period preceding Shipper’s request and (2) any executed consent form(s)

necessary for Shipper to obtain from regulatory agencies and other th1rd parties information
regardmg Termmal’s EHS comphance

. 3. Deﬁmtlons (as used in this Agreement). ’

a Clarm means admlmstratrve regulatory or Judrcral action, suite, dlspute
_habrhty, judgment, penalty, darnages directive, order or claim.

b. EHS means relating to the management of any material or the protectron
of human health public safety, occupational/mine safety and health the environment or natural
resources.

“¢.  Indemnify means to. indemnify, defend and relmburse the mdemmtee and
its successors and a551gns on an after tax basis.

'd.  Law. Jmeans any bmdmg authority, demand or permlttmg requirement
1ssued by-a legtslatrve _]udrcral or executive governmental body

. e Manage or management, with respect to_any. material, means the
manufacture, disturbance, generation, use, transportation, emission, discharge, treatment,-
swrage msposal rerease or tnreateneo reiease thereof.

Agreed to this _ ! a7 day of NOVEW':QL . ,2004:

m Q ( W- / _
Vice President—Coal Procurement

& MWW . Date lExecuted: /;,)/Q 9//04

WIY%:S: ‘ 44 _ INTERNATIONAL MARINE TERMINALS
LM ﬂ . U/‘ﬂ ) BY: W M- T_M
President

67/’4~Q4 jjm,gl:; T Date Executed: ; | —(0-05
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| @’ INTERNATIONAL
- Y MARINE TERMINALS

. Myrile Grove, Louisiana

 TERMINALMANUAL

18559 Hwy. 23

Port Sulphur, LA 70083
‘Phone: (504) 656-7341
Fax.  (504)656-2071



" TERMINAL MANUAL PREFAGCE

This Terminal Manual provides information concerning the general conditions,
facilities and services associated with International Marine Terminals, hereinafter
called IMT. The manual is addressed to all users, shippers, river transportation.
operators, masters, owners and agents of vessels (hereinafter “all other parties”)
‘that call IMT for the purpose of Ioadrng or discharging cargo and explains the rules
“and procedures to follow and which rules and procedures are deemed to be
“acceptable to and agreed upon by “all other partles which make use of IMT's
- facilities and docks. |
This manual does not supersede or replace contracts between IMT and

- Shippers but is intended to supplement said contracts and assist in the performance

of such contracts and written or verbal agreements. Requirements of this manual
shall and is to be considered binding between IMT and “all other parties” except
~where a conflict exists with the terms and provisions of an applicable contract -
between IMT and Shipper and other Agents, Receivers and Brokers. If there is a
conflict between this manual and a contract, then the terms and provrsrons of the
_contract shall prevail.
| It is IMT’s intent that mformatron in this manual be as accurate as we ‘could
reasonably make it, however, we do not warrant or guarantee its accuracy.

‘This manual, when given to users of IMT, provides a basis for.use and indicates
user's full agreement to be bound by the terms and condltlons unless otherwrse |
agreed-to in writing. :

It shall be the obllgatlon of all users, shlppers river transportatuon operators :

e e Tl Py imars nnal ~momtc A

Masieis, OWners anld ayciis oF V\,boclo ULIIILIIIU llV|| 10 mar\c I‘\IIUWII anu I.JIUVIUB a
copy of IMT Manual to each of the operators, masters, owners, and agents of

vessels utilizing the services herein and. confrrm same to' IMT before arrival of the
ship at IMT s facilities and docks.

INTERNATIONAL MARINE TERMINALS
Revised November 18 2004
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Section 1 - General‘lnfo_rmation
A. Location

“International Marine Terminals (IMT), Myrtle Grove facility, is located on the right
- descending bank of the Lower Mississippi River, 57 miles Above Head of Passes. |
~ (AHP). IMT midstream ship mooring buoys are located on the nght descendrng bank
of the Lower Mrssrssrppr River, 55 mrles AHP. . .

. B Time Belt
Local Time: Central Standard Time (mrnus 6 hours Greenwrch Mean Trme [GMT])

‘Note: From 0200 hrs. the first Sunday in Apnl to 0200 hrs the last Saturday in.
- October, this is modified by use of Daylight Time to njrnu_s 5 hours GMT_ _

‘ALL COMMUNICATIONS SHOULD REFER TO LOCAL TIME ‘A'ND"AR'RIVIING'

'~ VESSELS SHALL TAKE THIS FACTOR INTO CONSIDERATlON WHEN

ADVISING OF ESTIMATED TIME OF ARRIVAL (ETA)

¢ Hours of Operatron

IMT operates twenty -four (24) hours a day, seven (7) days a week throughout the
year with the exception of the scheduled holidays noted below. With prior written
permission from IMT, arrangements may be made to work dunng these holidays
- also. . :

- New Years Day
- Mardi Gras
~ Easter Sunday

Independence Day

Thanksgiving Day

Christmas Day

D. Pollution of the River

All agents, chart_erers, vessel owners and masters shall be knowledgeable of and
" accepts responsible for any environmental rules and regulations applying to United
- States rivers and coastal waters. In compliance with the Federal Water Pollution



Control Act and Annex V of the Protocol of 1978 to the International Convention for
the Prevention of Pollution by Ships (MARPOL 73/78), the discharge of certain
matters, including buy not limited to oil, oily waste, or oily ballast and plastics is
. prohibited by any vessel ' moored at our dock or midstream ship buoys. Any vessel
found violating this Act while at any IMT facility will relinquish any berthing rights and
be escorted away from the dock. The U. S. Coast Guard will be immediately notlfled B
of the transgressmg vessel :

E. River Stagesl& Currents

The mean high river stage for the Myrtle: Grove facility is approximately 8.4 feet
above National Geodetic Vertical Datum, previously called Mean Sea Level. (+4.3
NGVD.) High water periods generally run from mid-March through mid-June. River
“current during this high water period. can reach 3.2 knots. You are free to contact_ .
the U S. Army Corps. of Engineers if you deem it necessary :

'F. Winds

Winds of varying strength may come from any quarter. The prevailing wind direction
is generally from the Southeast from March through ‘approximately June and
December. Generally Northeast winds can be expected in February, September,
and October; North winds m January and November West wrnds in July; and East

winds in Auqust
Hurricane season beglns June 1 and normally ends November 30
STRONG WINDS AND TORNADO ALERTS OR HURRICANE WARNINGS WlLL

NECESSITATE THE INTERRUPTION OF TRANSFER OPERATIONS AND MAY
REQUIRE MOVING A SHIP FROM THE MOORING T0 ANCHOR '

" You can contact various U.S. Government Agencnes for further or .more specific -
mformatlon if you deem it necessary.

G. Communications

The official language of IMT is English. Therefore, all vessels must have personnel
on duty at all times that can communicate in English with IMT personnel.



IMT is equipped with VHF radio Channel 7 (156 350 MHz) USA is the operating
frequency. While at anchor, any vessel wishing to verify berthing information, air
draft requirements, etc., should contact IMT Base by using VHF Channel 7.
Contacts at IMT’s facmty are: T-2 Tower, M/V Tammy T., MV Darlene M and MV
Laurielynn. |

H. Official A'ddre‘s.s'

INTERNATIONAL MARINE TERMINALS -

Mailing: | International Marine Termlnals
18559 Hwy 23 R
Port Sulphur LOUISIana 70083 9722
Shipping: | lnternatlonal Marme Termlnals
18559 Hwy 23

‘ Myrtle Grove, Lou13|ané 70083
Telephone: (504) _656-_7341

Fax Number: = (504) 656-2071 (Ad'minis.tration)’
(504) 656-2347 (Operations)

Section 2 - Operating Procedures |
“A. Vessels
(1) Estimated Time of Arrival (ETA) Requirements

(a) Vessels will be accepted at IMT or midstream locations subject to an
approved four (4) day terminal ETA schedule. Registration for ETA
schedules is requested at the earliest date known. The customer and/or
agent of a vessel bound for our facilities is required to advise IMT of the
vessel ETA no later than twenty-eight (28) days and will update such ETA
seven (7) days before arrival. Additionally, you are required to notify IMT 72
hours and 24 hours before arrival at anchorage Your seven (7) day ETA
message should include: .



Estimated trme of arrival at pier or anchorage (local time)
Last port of call
Master's estimated lift -
Tonnage by hold - -
- Hold loading/unloading sequence geared towards maxrmum efﬂcrency
(maximum of two passes per hold) |
Estimated time required to deballast after berthmg (loading only)
Previous cargo (loading only) n .
Fresh water draft (arrival and completion) |
Air draft of vessel upon arrival at anchorage or dock
10. Plans regarding bunkers or stores :
11.  Number of tugs required for dookrng/undockmg
- 12. Cargo destination
13. Customs required inbound/outbound

SIS
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(b) Vessels arriving and providing a Notrce of Readiness wrthout an approved
four (4) day ETA schedule, arriving prior to the scheduled ETA, or arriving
after the scheduled ETA, will be worked at the discretion of IMT on a best

~efforts basis as determined by the Operations Supervisor. Any contractual
- performance or loading guarantee will not be applicable unless a revrsed_‘
' schedule is approved by IMT, in writing, prror to vessel arrival.

(c) Each approved four (4) day ETA schedule will begln at 07:00 hours on the
: first day of the ETA and end at 06:59 hours on the last day of the ETA, -

(2) Berthing and Mooring

At least twenty-four (24) hours prior to vessel arrival at Southwest Pass IMT will
estimate a berthing time, which shall be confirmed as soon as possible prror to
arnval Changes by IMT will be communrcated to the Vessel's Agent.

The vessel's master or pilot is responsible for the docking, undocking, safe trim,
‘stress and stability of vessels delivered to IMT for transfer operations. IMT shall not
" be responsible for the docking, undocking or shifting of any vessel or delay for same
unless such delay is directly caused or requested by IMT or its personnel.

Unless instructed by the Operations Supervisor on duty to proceed directly to the
dock, the vessel will be required to prove itself in all respects ready to load, obtain a
Certificate of Readiness/Hold Cleanliness and perform a draft survey at a suitable
~ available anchorage before docking at IMT’s Myrtle Grove facility, or the designated

ship mooring buoys. . : '



Berths are aésigned according to:

NS §

. Contractual commltments and scheduled ETA. ‘

2. Time of Notice of Readiness with the vessel belng ready to load or dlscharge
In All Respects

Product to be transferred

. Size of vessel.

. Weather conditions. , : : -

. All barges are placed in IMT’s fleet (if requrred by operatlons)

oo AW

A Notice of Readiness wrll not be accepted until the vessel is In Al Respects, ready
to load/unload its cargo. '

During berthing maneuvers, the vessel's approach speed to the dock must not
exceed .35 feet per second (.10 m/sec). Steep angle approaches must be avoided.
It is the obligation and responsibility of the master of the vessel to dock in a safe
manner. VHF radio communications must be maintained between the vessels,
brrdge and IMT dock personnel before berthing maneuvers commence.

" After being secured alongside the dock and Customs and lmmrgratron has inspected
the vessel, the Captain and/or Chief Officer will be required to discuss the Pre-
Transfer Conference and sign IMT’s Notice of Readiness (N.O.R.). This Terminal
Notice of Readiness states the. earliest time the vessel Ioadlng/drscharge can
commence with’ the followrng prereqursrtes being met:

V€SS€I aii secure.

Notice of Readiness/Hold Cleanlrness tendered

. Completion of Draft Survey. |

Gas Free Certlfrcate (if applrcable)

. Holds opened.

Vessel ready to commence loading /n All Respects.

Written authorization from Shipper instructing IMT to load/unload vessel.

All cargo or barges are fleeted at terminal. Any variance will be subject to
IMT’s discretion with prior written notice.
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If the berth is occupied, N.O.R. will be accepted after the above #2, #3, #4, #7 and
#8 are completed. Travel time from anchorage will be deducted- for laytime
calculations. :



Should vessel be unable to work cargo due to rain or other inclement weather or any

reason beyond control of IMT, IMT may require the vessel to vacate the berth in
order that cargo not affected by weather may be worked. All expenses required to -
vacate the berth, including, but not limited to, pilotage charges, towing charges, and -

line handling, shall be for the account of the vessel its owner(s) and/or charterer(s). S "

IMT may dechne the berthmg of a vessel or may order it to vacate its berth if, in the
judgment of IMT, the cargo to be unloaded or loaded to or from the vessel is
unsuitable for grab bucket discharge in bulk or otherwise materially fails to meet the
description, characteristics or specifications furnished to IMT in respect to cargo.
Failure to vacate berth as required will subject the vessel to a terminal detention
charge of - per hour for each hour or fraction thereof. This. charge shall not
affect the nght of IMT to effect the removal of the vessel.

(3) Pre-T'ransfer Conference

Before the cargo transfer begins, IMT Operations Supervisor will board your vessel.
He will discuss with you and your officers the safe transfer of your cargo. He will -
also expect to receive from the master the followrng -

Vs Cemflcate of Read/ness or Hold Cleanliness for all - holds, issued by a
representative nominated by the vessel's agent. : |

2. Loading/Discharge plan based on the maximum air draft avallable at the dock.
- (IMT reserves the right to modify the lnadmn/drqr‘hame plan to insure an
efficient and safe operation. Any modification to the orrglnal pian wiii be
discussed in detail with the vessel's officers.) |

3. If the vessel's previous cargo was a petroleum- cargo a gas-free certificate erI
be reqmred before Ioadmg

IMT representatlves retain the nght to be onboard the shrp dunng cargo transfer to |
“ensure that safe working practices are be|ng observed. - :

(4) Deposit

Before the vessel is docked, the vessel’s agent will be required to deposit with IMT
an amount sufficient to cover all estimated charges due, including dockage, tug
assistance, line handling, crewboat services, facility user fees and any other
supplemental fees levied by governmental bodies. : |



. Operations cannot Commence until the full deposn is received. Additional deposnts.
may be required during the loading-in the event actual charges incurred exceed the

existing deposit(s). Cessatlon of operatlons will occur if actual charges mcurred |
exceed total depOSIt(s) ' . |

Any delays resultmg from madequate vessel depOSlt(S) will not be counted agalnst
- performance guarantees. .

i

(5) ’Tween Deckers

Ocean going vessels to be loaded/dlscharged at lMT shall be gearless smgle deck' ;
self-trimming carriers. ,

"Tween deckers will not be Ioaded/dlscharged without  prior approval of the
Operations Supervisor. If approval is given, these vessels will be assessed
additional charges to properly carry out transfer operations. Prior notice must be
given to IMT if a vessel coming to be discharged at one of its facilities is a ‘Tween -

decker. This type of vessel may be subJect to additional charges to properly_ .
discharge. ’ : : '

(6) Dimehsicns

Vessels longer than 750 feet (228. 60m) LOA and 105.5 feet (32.16m) beam -V\./I” not
. be accepted for Imln.qumn without the prior written consent of the Terminal Manager.

1vViICAd IU\JU

Vessels longer than 950 feet (289. 56m) LOA and 150 feet (45.72m) beam will not .
'be accepted for /oadmg wnthout the prlor wntten approval of the Termlnal Manager ‘

(7) Air Draft

A vessel being unloaded must maintain ballast and trim so that the maximum vessel -
air draft at the hatch being unloaded (normally the hatch coaming) is at or below +72
NGVD (approximately 63 feet (19 2m) at mean high river).

A vessel bemg loaded by way of the shoreSIde facnhty must maintain ballast and trim
so that the maximum vessel elevation in way of the hatch being loaded (normally the
hatch coaming or opened side-rolling hatch cover) is at or below 65 feet (19.81m) at
zero river stage. River stage typically can fluctuate from zero to eleven feét.



A vessel being loaded or unloaded by way of floating cranes must maintain ballast
and trim so that the maximum vessel elevation in way of the hatch being loaded or
discharged (normally the hatch coaming or open side-rolling hatch cover) is at or
below 70 feet (21 34m) |

All dock surfaces are at +15 NGVD. '
(8) Dockage Fees

A dockage fee based on the vessel's gross registered tons shall be assessed for
each twenty-four (24) hour period and prorated on twelve (12) hour periods
thereafter. Time commences when the vessel is arrives the dock and ends when the
vessel departs the dock even if the loading or unloadxng is complete

n the case of the buoys at Myrﬂe Grove, the time oommences‘when_the veésel
arrives the buoy system and ends when the vessel departs the buoy system.

~ Any vessel in berth that refuses to work twenty-four (24) hours/day shall vacate the
berth on order from IMT. Should the vessel fail to vacate the berth when so ordered
or otherwise fails or refuses to follow the instructions of the Operations Supervisor, it
shall be assessed a terminal detention charge of - per hour for each hour or
fraction thereof. This charge shall not affect the right of IMT to effect the removal of
the vessel - : :

(5) Vioor ring Lines

- IMT will provide linesmen to handle mooring lines during arrival and departure.
Arrangements should be made with IMT regarding the charges. A (1) hour waiting

period from the call-out time is allowed. Any additional time will be invoiced at the

current standby rate. If called out and not used, the current reporting fee will apply.

(10) Tug Service

IMT will provide tugboat(s) to maneuver, dock, and undock vessels berthing and
mooring at its facilities. Charges for the services will be assessed against and paid
by the vessel. A (1) hour waiting period from the call-out time is allowed. Any
additional time will be invoiced at the current standby rate. If called out and not
used, the current reporting fee will apply.



(1) Additional Charges to Vessel

~ The call of last cargo by the Chief Officer will be considered as final. Any cargo
loaded after the formal survey has begun will be subject to additional charges. Any
time in re-establishing the loading will be counted against the vessel rather than
against the loading time for laytime calculations. The vessel will also be assessed
‘additional charges for delays due to, but not limited to, the following:

Deballasting

Opening, closing, or movmg hatch covers
Bunkering o
Taking on water

Failure to tend lines

. Arrival with improper air draft :
Failure to accept cargo / allow dlscharge operatlons
Refusal to depart immediately upon request

©NDOE LN

There will be a fee assessed against the vessel for any delay durlng one or more of
the followmg

1. Draft checks

2. Draft surveys
3. Departure

4. Cargo trimming’

‘Vessels discharging do not have permission to remain at berth for cleaning holds
beyond the level that IMT has been contracted by its customer. The vessel may
request to remain or request a quotation from IMT to perform the necessary
cleaning. IMT reserves the right to decline both. A special dockage rate may apply if
the vessel is authorized to remain at the dock and exercises that option.

-(12) Temperature Surveys

Cargo temperature monitoring can be conducted at the transfer tower (T-10), at the
upstream end of the IHI dock. Customarily, the temperatures are taken with a
stationary infrared thermometer that reads and records the average surface
temperature of a 2.5 feet (.76m) diameter area of coal on the respective conveyor
belt. The surface temperature of approximately every 0.30 short ton is measured
and continuously recorded on a chart as it leaves T-10 to the ship.



The infrared thermometer is calibrated and operated by an independent laboratory.

If any coal with temperatures elevated above the established maximum are -
measured, the conveyor belt will automatically stop and the coal will be discharged

from the belt by the shiploader to a river barge on the landside of the dock. Cargo .

rehandled due to excessive temperatures will be subject to rehandling charges, not
to exceed the rates as specified in Shipper's individual contract. If a shipper has
elected not to use IMT’s temperature monitoring equipment and cargo is found
above the recommended temperatures, shipper will be requnred to hire this service.

for the balance of the loading. '

No other temperature monitoring service will be allowed to attend an IMT loading
unless it is in conjunction with the use of IMT's equipment and financial
arrangements have been made with the independent surveyor.

(13) Sampling

Automatic mechanical sampling service is available at IMT for outbound coal or

petroleum coke and the parties recognize that such sampling service is provided by |

an independent third party contractor and should CUSTOMER elect to obtam said
services, they will pay the contractor directly for samphng -'

B. Barges

PR
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Vi) Generai

Once each barge is properly moored/berthed at IMT’s fleet, it will thereafter be |
fleeted in accordance with all U.S. Coast Guard regulations. IMT shall provide and

operate a fleet and harbor towboat for the shifting -of loaded and empty barges to
and from the dock and the mooring area, and the pickup and delivery of loaded and
empty barges at the mooring area from the barge carrier's tow. IMT reserves the
right to require barge carriers to use IMT’s fleet and harbor towboat in order to
- ensure an orderly and safe operation.

(2) Scheduling
IMT will accept barges based on customers’ monthly forecast which shall be

provided to IMT in advance of barge loadings. Customer shall have the responsnbxhty
to provide, in writing:



That the barge( ) being presented to IMT are seaworthy
The loading date. |

The carrier. | -

The individual barge number(s) and apphcable tonnage( ).
Designation of storage pad or type of coal..

The ETA of barge( ), updated as necessary untrl arnval

'@.P’P.‘*’!\’.’"

(3) Acceptable Equrpment / Cargo

" IMT reserves the right of refusal on any cargo or product Judged not surtable for
handling at our facility for reasons including, but not limited to, product size, hot

~cargo, or wet cargo unable to transit the. system, or any barge noted to be
.-~ unseaworthy or questionable for service due to damage, distribution of load, draft or
lack of freeboard, excessive listing, etc. The owner and/or operator of barges

delivered to IMT will, at all times remain responsible for the seaworthiness of the
barges. By delivery, the owner/operator warrants that the barges are seaworthy and
- there are no latent defects in the barge or the barge equipment, and that it is
capable of either being loaded with cargo by IMT, or unloaded by IMT, using the -
normal stevedonng equrpment ordinarily in service. IMT is not responsrble for the
maintenance or service of barges, which lncludes the pumprng of water trom the

" barge or the cargo, while at the IMT facility.

(4) Handling of Leakers

Shouid the barge be delivered with or deveiop any leaks, cracks or other conditions
which, in IMT's view, may result in damage to the barge and/or cargo, then IMT will -
notify the owner and/or operator and/or their agents of the condition of the barge,
“and said barge owner agrees to take whatever steps are necessary to protect the
barge and/or its cargo. Leakers may remain in the fleet only by the river carrier’s,
- barge owner and/or cargo owner’s prior agreement to tend to the leaking barge full
time and providing to IMT an executed release by the barge owner, river carriers’
and cargo owner, of any liability on the part of IMT operator with a special standby
harbor boat for the duration of the barge’s stay at IMT. The release shall state that
IMT is to be defended, protected and indemnifed, even for its sole or concurrent
negligence. The sole judge of the seaworthlness and condition of the barge is the
- Operations Supervisor. - : '

(5) Mooring of Barges

Any vessel delivering barges to IMT will be responsible for safely and adeqdately
mooring barges or tows .in accordance wrth IMT, Plaquemines Parish, and U.S.
Coast Guard Regulations.



Plaquemines Port, Harbor and Terminal District's Tariff No. 1 specifies the ‘following
regulations for mooring of barges on the Mrssrssrppr River between mile 81.2 AHP .
and the Head of the Passes:

Mooring (Tariff ltem 126, Paragraph 15)
Barge—to—Barge,. Barge-to-Vessel, Bargeéto-‘Wha'rf or'Pi'e_‘r:
A barge moored to another barge a mooring or spar barge, a vessel, a wharf, or |

a pier, will be safely secured, as near as practrcable to each abutting corner of -
the barge being moored by ' .

1. Three parts of wire rope of at least 7/8” diameter with an eye at each end of
the rope passed around the timberhead, cavel or button. :

2. A mooring of natural or synthetrc fiber that has at least 75 percent of the
breaking strength of three parts of 7/8” drameter wire rope; or '

3. Fixed rigging that is at least equrvalent to three parts of 7/8" dlameter wrre' |
rope. '

4. Any other mooring ropes wires or equrpment that is necessary for safe
‘mooring. R

g ~ /|

Any uargca arriving at iMiT's fleet without the proper lines,. wires or stauonary

rigging will not be accepted in our fleets until proper equipment is furnished. All

vessels will be required to contact IMT's harbor boats on arrivals or departures.
IMT’s Person in Charge (Boat Operator on duty), reserves the right to question if
barges are properly secured, should such person in charge notice a factor that
would indicate the barge to be improperly secured. |

(6) Barge Services

IMT provides the following services in regards to barges: Tow making/breaking,
barge cleaning, dry-docking, top side repairs, cover handling and barge pumping.
Arrangements can be made with terminal management to satisfy each customers, or
bargelines needs.

C. Storage of Product

(1) Ground Storage



IMT wil provide ground storage for product as deemed ne-cessary by Terminal oras
reflected per individual agreement with Shipper(s). Additional storage is subject to
IMT’s approval 4 | :

CIMT reserves the right to move cargo, which in its judgment, is likely to damage-
other property, to another location, at the risk and expense of the owner.

@ Base Matenal and inspection |

_lMT shall not be requrred to provxde or place a base matenal on the ground storage

area prior to receipt of Shipper's product. Shipper will have the opportunity, at =~

Shipper’'s expense, subject to Terminal approval, to place a base material, on the
ground storage area prior to receipt of product. The storage area will be inspected
by Shipper prior to the receipt of product on the storage area. Should Shipper fail to
inspect the area, the shipment of product on the area W|ii be presumed to have been ‘
accepted by the Shlpper for such storage o » |

(3) Due Dlligence

IMT shall exercise due dihgence to receive, unload, store (when requrred) and load
product for Shipper, this constituting IMT’s only warranty hereunder. Performance by
IMT shall be subject to reasonable delays caused by periodic shut-downs for repair,
- maintenance and adverse weather conditions. Preventive maintenance will be
- scheduled so as to minimize mterferenoe with transfer operations

' (4) Contamination

IMT shall not have liability or responsibility for contamination or co-mingling - of |
- Shipper's product with the base material or storage pad, or for loss or damage to, or

destruction of any product through the operations of lMT unless IMT farls to .
~ exercise due dlligence : -

(5) - Difference in Weights

(a) Shipper takes cognizance that the inherent nature of transfer operations
~ and the inherent nature of products can result in an adverse effect on
quality and quantity of the product. IMT and Shipper agree that in the
measurement of the quantity of product shipped, normal variances in
weight will occur and are recognized and accepted by industry as existing.

As a result, IMT shall not be responsible for variances in the weight of
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: 'products when such weights are furnished to IMT by Shipper’s rail or _barge
carriers, vessel draft surveyors or other representatives and/or means of -

~weight determination, even though such weights may be used for the basis
of invoices to Shlpper . |

(b) IMT shall keep a record of the quantity of product shipped through the
- transfer process and the quantity of such product in storage. Shipper
recognizes and agrees. that such records are based on weights that are -
subject to variance due to the' diverse methods of determination as
referenced in (a) above and agrees that such records of quantities and
weights shall be for book inventory only, and IMT shall not be responsible

~ for any differences in weights or quantnty, unless IMT fails to use due.
' <dMQence

Section 3 - Services Available at po'c'k |
A B_u'nkers, Diesel, Lubricating Oils,.PofabIe Water, Prdvisions_an_d Stores

With prior approval of the Terminal Manager-and_payment,.of a facility user fee,
bunkers, diesel, lubrication oils, potable water, provisions and stores will be allowed
to be taken on board vessels docked at IMT. No personnel, equipment, stores,
provisions, baggage, etc... are allowed to transit IMT's dock .to gain access to the
vessel unless arrangements are made with the Termmal Facmty Secunty Oﬁ’lcer

The vessel agent must schedule the takmg of the above wnh IMT facmtv to ensure’ |
in

QcC ()H(H( i PXI\[R \r\llfn other terminal cb.t'lv.l.i.;UD

B. Tractor Levehng, Compactmg and Trimming of Vessel Holds

: IMT provndes leveling, compactmg and trlmmlng of vessel holds after completlon of -
loading for some cargoes. This service is available to the vessel and is to be pand on
- an hourly basis if it is not provided for in the Shlppers contract.

C. Repalrs

Repairs at terminal or midstream buoys are not normally permitted, unless the
repairs are absolutely necessary to facilitate moving the vessel. Any repair work that
would necessitate hot work must have a gas free certificate and prior written
approval from the Operations Supervisor on duty. No repairs will be allowed that will
“delay cargo transfer or lengthen the transfer time. |
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D. Transportation To Vessels

1. IMT owns and operates a Launch Boat to provide transportation of vessels
personnel, agents, pilots, surveyors and/or inspectors. IMT charges each vessel a
- flat rate per day pro rated to 72 days for transportation of personnel regardless of
‘which launch service is used by vessel personnel. - This launch boat is also available
for barge surveyors and/or inspectors billed on a per trip baSIS

~ Section 4 - Bulk Matenal Transfer Whar_ves

There are three berths that accommodate the transfer of bulk materials. They are

the (A) IHI dock, (B) SHI/Coal dock (see the Berth Diagram in the Appendlx) and (C) ,
sh:p mooring buoys at the Myrtle Grove facnhty ;

- A. IHI Dock

The overall length of the dock is 1,044 feet_(318.21'm).'lt conSists of concrete oh
steel piles and a truss to support the elevated dock conveyor. Deck level is 15 feet

(4.57m) above sea level. The overall length mcorporates 14 buckhng type fenders -
72 feet (21.95m) apart. o

‘The traveling shipioader has' 794 feet (242. 01m) of total travel' and it has the

capability to boom and slew. It can reach a maximum of 103 feet (31.39m) riverside -
- of the fender ace. PTODPF nn<:|t|nn|nn (’tllrlnn hprthlnn will nhmmato Holn\le dus to

snlmng the vessel ourmg |oao|ng and the Unnecessary expense tO the VESSGI of

assist tugs for shlftlng Water depth is malntamed to accommodate vessel transit.at -
Southwest Pass.

B. SHI Dock

The overall length of the dock is 1,271 feet (387.4m). It consists of concrete on steel
piles and a steel truss connected to shore 400 feet (121.92m) away. Deck level is 15
~ feet (4.57m) above sea level. Water depth is maintained to accommodate vessel
- transit at Southwest Pass. The overall length incorporates 8 breasting dolphins 16
feet (4.88m) wide and two platforms. The crane is 400 feet (121.92m) downriver of
the uppermost dolphin, on a concrete platform. Because the SHI crane is mounted
on a fixed platform, the vessel must shift alongside the berth to accommodate an
efficient discharge. The Terminal, at its cost, will provide a qualified dockmaster and
up to three fleet tugs to assist the vessel in shifting alongside the berth. The vessel

has the option to request a pilot and harbor tugs to shift the vessel but the cost for
these services will be the responsibility of the vessel. :



C. Ship Moorlng Buoys

The overall length of the Myrtle Grove ship moonng buoys is 1,400 feet (426 72m)
They consist of five buoys. Three buoys are used to hold the head. These buoys are
70 feet (21.34m) apart. There are two buoys used to secure the stern. These buoys -
are 150 feet (45. 72m) apart. . »

Any vessel using the Myrtle Grove buoy system must use the vessel anchors in
conjunction with the buoys.

}(1) Crane Transfer

" IMT has the ability to direct transfer cargo from b»'arge-to—ship or ship—te-bérge.,"

Floating crane(s) are the primary pieces equipment used to perform this operation. |

IMT has five (5) floating cranes available, to meet required load or discharge rates
as prescribed in Shippers’ specific contracts. Any vessels being discharged/loaded
by floating cranes are required to have midship bollards or other means of safely
securing cables for two floating cranes on either side of the vessel. ‘

Section 5 — Safety and Secdrity |
A. Principle

When a ship is berthing at the dock or buoy systems, the Master is expected to glve 4
top priority to safety and efficiency and to follow all regulations generally followed in
the marine transport industry as well as those of IMT. All cargo handling operations
on the ship are the Master’s responsibility, and the loading or unloading of the cargo
~ shall be under the continuous direction and responsibility of the Master or authorized
representative.

B. Minimum Number of Ship’s Crew

Any vessel in berth shall at all times maintain appropriate officers and crew aboard

~ the vessel in order to vacate the berth, if necessary, and to permit uninterrupted

cargo transfer at any time of the day or night, including Saturdays, Sundays, and

holidays. The loading/unioading plan should be such that the vessel is maintained in

trim and the engine is in a condition that it could leave the dock on short notlce (30
minutes or less).



- C. Safety Regulatiohs

1. Vessels shall not “b|ow out their tubes” in the vicinity of IMT dock.

2. The engineering plant and vessel trim must be mamtalned in a state of

gn

readiness to get underway at the request of IMT.

.Guards “must be installed to deﬂect deballasted water from the dock

equipment, and- personnel

. It is understood that IMT does not give, formally, informally, or otherwise,

consent 1o any users, shippers, river transportation operators, masters,
owners, charterers, operators or agents of vessels consent to the use of IMT’s
terminal facilities or docks while any ship is in use of or moored at the IMT
facility or dock. It is the responsibility of the ship and its crewmembers as well
as all users, shippers, river transportation operators, masters, owners,

charterers, operators and agents of vessels and all of the ship’s crewmembers'
to assist in the prevention of damage to any property or to any personnel.
Therefore, other than required United States Governmental agencies, any ship

~moored at or in use of IMT's facilities or docks must obtain prior written

approval from the Terminal Representative for any ship’s representative,
agent, or any third party to board, make a dehvery or gain access to the ship

- by use of IMT’s docks or facilities.
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those set out in section 4 above terminal safety rules require that all
personnel wear life jackets, hard hats and all generally accepted safety
equipment or gear on docks at all times. Vessel crew members shall adhere to
this requirement when on the dock and when transmng the conveyor walkway

system to and from the docks. ‘ ~ :

. Hazardous materials, substances or wastes, and cargoes which are of a highly

inflammable, radicactive, explosive, noxious or dangerous nature, or reactive
to personnel, will not be provided with any service of any kind except under
advance arrangement with IMT accompanied by full disclosure of the
hazardous characteristics, risks and special handling requirements of such
cargo and in such case negotiated rates and charges shall be applied. It is
the responsibility of the shipper or other person tendering cargo to the
Terminal- (1) to fully disclose in writing and in advance all of the cargo’s
characteristics, risks and special requirements applicable to its safe loading,
unloading, handling and storage in bulk and (2) to obtain all necessary special
permits or permissions required by the Captain of the Port, U.S.C.G., and/or



other state or federal authorltles in connection w1th the |oad|ng, unloading,
handhng and/or storage at IMT. .

In the event of non-compllance, IMT may, without liability to any party, refuse

- service and/or access to its facilities; may order vessels or other conveyances
containing such cargo to immediately vacate IMT and/or berth; may arrange
for removal and storage of the cargo off IMT premises; and, may take any
other action reasonably necessary for the safety of persons and property
and/or to comply with lawful orders of any governmental authority. All such
action shall be at the risk and expense of the cargo, its owner and the shipper
or any party Who tendered the cargo.

7. Users of Terminal facnlmes are required to prov1de IMT with Matenal Safety
Data Sheets on all commodities handled for their account. '

8. IMT operatesa Closed ﬂeet. All outside boats are required to obtain prior,
~approval from IMT before entering IMT’s fleet or having access to IMT’s
berth/docks. Such approval requires 24 hours advance notice given to IMT’s
- Traffic Manager. If such approval is granted, all outside boats, personnel, and
‘passengers are required to comply with IMT’s prescribed safety rules and
personal protective equipment requirements and follow IMT’s Facility Security
Plan. IMT reserves the right to levy a user fee and/or a signed liability .
indemnification agreement for such access, which fee and/or indemnification
agreement must be given before entenng IMT s fleet or berth/docks

D. Security

In compliance with United States Coast Guard, Department of Homeland Security
directives, 33 CFR 109, International Marine Terminals has developed a Facility
- Security Plan (FSP). According to IMT’s FSP, certain areas of the Terminal's
landside facilities and all of IMT’s berths and fleets are considered restricted areas.
Any unauthorized entry into restricted areas is considered “Breeches of Security”
and the proper authorities will be notified. Anyone or anything entering into the
Terminal is subject to screening, inspection and/or search according to the
Terminal’s FSP. Failure to consent will result in denial or revocation of authorization
to enter.

Section 6 - Force Majeure

Neither party shall be under any liability of any kind or nature whatsoever (other than
obligations of such party to pay or expend money) for any loss, damage, delay or
failure in performance, including, but not limited to, demurrage, delay, damages,
deterioration of quality, shrinkage in quantity and/or loss of product, in the event that



it should fail or delay to perform its oblrgatrons hereunder where such farlure is
directly or rndrrectly wholly or partly, caused by Force Majeure event.

The term Force Majeure. includes the following regardl'ess.of whether foreseeable or
not: war, civil commotion, government order, labor trouble, labor shortage, strike or
- lockout; flood, river freeze up, inability to obtain fuel or power; fire; act of God;
resolution or order of government authority; or any other cause whatsoever beyond

" the reasonable control of the party affected thereby, whether or not of the same or
similar nature. '

A Force Majeure event shall not excuse a party from performrng unless such party
‘shall give written notice to the other party promptly upon learning of such Force
Majeure, but in no.event later than thirty (30) days subsequent to such event.
- Information as to the cause of inability to perform, and probable extent thereof, shall
be included in such notice and shall be updated periodically during the continuance
of the Force Majeure event. Failure to give such notice and furnish such- information
“promptly shall be deemed a waiver of all rights for such period of time during which
notice was not given. Upon removal of the cause, shrpment shall resume at the
specn‘red rate. : - : :

E Section 7 - Invoices -

IMT shall issue invoices for services rendered subject to any applrcable operating
contract, to all users, -shippers, river transportation operators, masters, owners and
~agents of vessels. Tnvoices will be due within thirty (30) days from the date of
invcices. Cutstanding invoice balances more than 30 days past the date of invoice
will be ‘assessed at Jj} interest charge per month or the maximum legal rate
“allowed in the State of Louisiana. lnterest is not to be applled to any accumulated

interest charges

If an invoice is in dlspute the disputing party shall. pay to the other party erghty
percent (80%) of the invoice amount within-the time period specified above, subject
to debit or credit when the dispute is resolved without interest or penalty on the
‘balance due. Performance shall continue during and despite any dispute.

IMT shall, for the amount of any unpaid invoice (not including the 20% of a disputed
invoice mentioned above) as well as attorney fees and costs, have the option to
assert a lien against Shipper's product in compliance with governing laws. Such lien
will allow IMT to take possession of and/or relocate product within Terminal
property. Shipper warrants that all product delivered to IMT shall be owned by
Shipper or by a third party on whose behalf Shipper has authority to act.



Section 7(a) - Attorney-Fees and Costs

IMT is entitlied to recover any reasonable attorney fees and costs incurred to collect -
and any invoice or to avail itself of any of its rights under the agreement, whether or .
not any other party is considered in breach of this- agreement

Section 8 - Rights of Terminal

IMT will endeavor to handle barges vessels and product on a frrst come first serve'
basis subject to IMT Manual and specific agreements, contracted heretofore. IMT
reserves its right to interpret the rules and regulations stated herein as they would

apply to operating procedures and the mterpretatlon of same, for the beneflt of aII
- users of the facrhty . ‘ .

IMT will assume no responsrblllty for damage to vessel parts or cargo ansrng by'.'
reason of concealed or inadequately protected fastenrng, attachments, covers, and

parts of the vessel projecting into bulk cargo, and no liability will be assumed by IMT
- for damages incurred as a result of vessel conﬂguratron

| Additionally, IMT assumes no llabllrty for damage to vessels gear, equnpment or
structures due to the commodity being discharged, other than what. might be :
proxnmately caused by the negligent operations on the part of IMT
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ATTACHMENT I

VESSEL LOADING RATE GUARANTEE

ARTICLEI
TERMS OF AGREEMENT -

The following sets forth the terms and conditions under which International Marine Terminals,
hereinafter Terminal, will provide berthing and loading service for shipments of DBF arranged

by Progress Fuels Corporation, hereinafter Shipper, that are destined for Florida coal markets.

This Attachment applies only to vessel booking coordination and conditions for loading as they
pertain to demurrage and does not negate any other agreements by the contracted parties w1th
respect to transfer rates or throughput minimums. :

This Attachment shall remain in full force and effect throughout the term of the agreement unless
otherwise mutually agreed uporn. : . :

)

ARTICLE II
DELIVERIES AND VESSEL REQUIREMENTS

~Even Deliveries

Shlpper shall make efforts to deliver coal to Terminal and provide for ]nadino outbound
vessels fairly. evenly spread throughout the term of this Agreement. However, Tenmnal
recognizes that some shlpment scheduling is beyond the control of Shipper.

‘Shipper shall maintain a reasonable stockni]eof coal at Terminal and/or coordinate delivery -

of direct transfers prior to arrival of vessels which, under normal condltlons will ensure the

stability of dehvery of DBF hereunder.

Ocean Transportatlon

Shipper assumes the obligation and full responsibility for arranging ocean transportation of
DBF and for providing vessels for the transportation of DBF delivered hereunder to

Terminal, and shall reasonably arrange for and provide such vessels to meet the requirements
set forth in Article HI-1.

Vessels shall be the following DF1/ Dixie Carriers units: Louise Howland, Miss Dott O,
Amy Thompson, and Mickey Birdsall or other such units as may be provided by Shipper.

Shipping Schedule

At least five (5) déys prior to the commencement of each month, Shipper shall submit to
Terminal an estimation of vessels to be shipped for the month.
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If Termmal cannot accept a pr0posed load date, both parties shall make their best efforts to
settle such differences and amve ata mutually acceptable solution as soon as practicable. .

If at any time the estimated date of arrival materially differs from the confirmed load date,

the acceptance of the Vessel shall be subject to Terminal's approval under the changed
conditions.

Shipper shall promptly inform Terr_ninél of any change in the monthly load schedule. _

'Shippe'r shall arrange that the master of the arriving vessel shall advise Terminal of the
vessel's estimated time of arrival at Terminal twenty -four (24) hours before the vessel is
expected to reach Terminal.

Terminal recognizes that Shipper, from time to time, may divert vessels from Terminal to
alternate Facilities with no less than 24 hours advance notice to Tennma] W1thout penalty to
Shipper. -

If a Force Majeure is declared in accordance w1th this Agreement by Terminal, Shipper shall '
have the option to cancel any scheduled vessel or divert it to other port(s) under. this
Agreement. The Shipper and Terminal shall use their best efforts to normalize the sthplng
schedule as soon as possible after the removal of a Force Majeure.

| ARTICLE m
LOADING TERMS

1. Loading Port

~ a. Vessels \mll have dimensions and beofa conﬁguratlon suitable to be recelved alongsxde

fO; ;uuuuAE, at the D _Lu_y1 tile Grove 1c1b1.Lll.Y assel forihm the T emnnal Manual (Attacnment,

D
2. Notice of Readiness
NOUCC of Readmess to 16ad shall be tendered by the vessel and accepted by Termmal after
arrival at Terminal facility, or the closest available anchorage if Terminal berth is occupied
or vessel is otherwise ordered to anchorage by Terminal at any time in or out of office hours,
- provided the vessel is in free pratique and is in all respects ready to load. Time lost for
completion of pratique after berthing shall not count as laytime. _
3. Laytime
a. Laytime for loading shall commence when Notice of Readiness is accepted by Terminal.

b. Time spent shifting from anchorage to the berth shall not be included in laytime.

c. In the event of declaration of Force MaJeure by Terrmnal time lost shall not count as
laytime.
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d. In case laytime interruption(s) caused by Force Majeure item(s) occurs, Terminal shall
declare Force Majeure to the Shipper by every available communication method of such

laytime mterruptlon(s) so that all such penod(s) of laytime interruption(s) shall not count
as laytime. v

e.. Time lost due to routine, non Force Majeure mechanical breakdowns or slowdowns by' A

Terminal as specified in Statement of Facts/Port Log and verified by Termmal on the
vessel shall count as laytime.- :

f. If Terminal finds that it cannot complete loé1din'<I a vessel because of a Force Majeure

situation then Terminal and Shipper will unmedlately confer-with a view to finding the
best solution to the problem.

g. Loading stoppage or slowdown due to the Shippe'rs' vessel or Shippers requirements
- including, but not limited to, temperature, size, contaminants, or non-free ﬂowmg
product, shall not count as laytlme :

h. Time lost due to survey time In excess of one hour cargo avallablhty, or cargo qua.hty
shall not count as laytlme : ) .

1. Laytime wﬂl cease after completion of loadmg, tnrnmmg, removal of equlprnent from E
“vessel and release of vessel by Terminal. -

. Loading'Rete

~a., Terminal shall load DBF aboard vessels within an average of fourteen weather working .
" consecutive hours 1nclud1ng Saturdays Sundays and hohdays ' :

b. Loading rate guaraniees apply to Dlenamg ratios that are reasonably achievable at the
guaranteed rates. S‘hipper and Terminal will work together toward a reasonable loading"

rate compromise prior to vessel arrival for excessrvely divergent blends that may slow
operatlons ; :

. Demurrage |

If Terminal fails to meet the specific average loading requirements in Article ITI-4, calculated
-on an annual averaging of all Gulf Barge load time, demurrage will be paid by Terminal to
Shipper for all time lost after expiration of allowable laytime at the rate of per hour.
Vessel demurrage calculations are to be reconciled annually within 60 days past the end of

each calendar year. Demurrage calculations shall be reviewed at any time at the request of
either Terminal or Shlpper

. Other Vessel Terms -

Any other loading or discharge terms and conditions shall be, on a case-by-case basis,
mutually negotiated in good faith. Such subsequent negotiations shall be recorded in Letters
of Understanding and shall be affixed to and become part of this Agreement. Such terms will
include discharge demurrage terms for import vessels as approved by both parties.
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ATTACHMENT III

TERMINALING SERVICES AT TAMPAPLEX. FLORIDA

ARTICLEI . .
TERMS OF AGREEMENT .

The following sets forth the general terms and conditions under which International
Marine Terminals, hereinafier Terminal, will provide vessel discharge services through
Kinder Morgan’s Tampaplex Terminal in Sutton, Florida, for shipments arranged by
Progress Fuels Corporanon herelnaﬁer Shlpper that are destined for Crystal River,
Flonda. : _

Actual shipments will be .governed by agreements issued by Kinder Morgan Terminals - |

using the guidelines listed below and subject to conditions at the time of vessel arrival, all |

subject to' Tampaplex’s Terminal Manua] regarding vessel/berth dimension requirements - -
and capabrhtles : : _

- This Attachment shall remain in full force and effect throughout the term of the DBF s
Transfer & Storage Agreement unless otherwrse rnutually agreed upon. .

ARTICLE I '
DELIVERIES AND VESSEL REQU'IREMENTS

1. S}npper must provrde thlrty days advance notice of its intent to tender a vessel to -
Tampaplex. Such vessel must be of dunensmns and draft accéptable for delivery

107 T amp?_plgx
2. Tampaplex does not guarantee to have sufficient ground storage reserved for
' Shipper at the time of vessel nomination. Vessel acceptance is conditional on
such storage availability. In the event Tampaplex does not have sufficient storage
capacity, Tampaplex will confer with Shipper as to an aJternatlve date that can be
accommodated : o

3. Shrpper is not obhgated to tender any cargo to Tampaplex dunng the term of this
Agreement. However, any volume tendered by Shipper through Tampaplex shall
apply to the minimum volume guaranteed to Terminal as listed in Article I of the
DBF Transfer & Storage Agreement. '

4. The terms of this Attachment apply to DBF Transfer & Storage Agreement.. =

5. The intent is for this Attachment to appiy to product consumed by Shipper andits
related entities and is not to govern product shipped or sold to non-related entities.



W

Vessel diAscharge is currently by use of Tampaplex grab cranes or self- discharge
conveyor belt vessels. Future deveIOpment may allow for alternative discharge
capablhtles :

All vessels will be subject to Tampaplex dockaloe line handlih , tug assist, and
other related charges in effect at the time of vessel arrival. An updated facxhty
tariff w111 be prowded upon each vessel notification.

ARTICLE I
RATES AND SERVICES

. The rate for ;transferﬁng Shipper product subject to the requirefnen{s listed above

using Tampaplex grab cranes to storage and later reload to truck or railcar is

per short ton during the first year of the DBF Transfer & Storage
Agreement. The rate for transferring Shipper product subject to the requirements
listed above using conveyor boom self discharge vessels to storage and later
reload to truck or railcar is- per short ton during the first year of the DBF
Transfer & Storage Agreement. Subsequent years will reflect the lowest charge
in effect for similar services at the time of vessel nomination.

Available storage will be assessed a fee of-‘per month per acre or pan o
thereof during the term of this Agreement.. ‘

Tampaplex makes no guarantees as to'speed of vessel dis'charge or truck/railcar
loading, and production is subject to berth congestion, mechanical breakdowns,
weather, and other such conditions affecting operational productivity.’

The above transfer rate includes dozer;blade cleaning of vessel holds.

ARTICLE IV
OTHER TERMS AND CONDITIONS

. Force Majeure: See Article VI of the DBF Transfer and Storage Agreement.

Miscellaneous: See Article VII of the DBF Transfer and Storage Agreement.
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PROGRESS FUELS CORPORATION
GULF TRANSPORTATION BID SOLICITATION

GENERAL

Progress Fuels Corporation (PFC) has purchased and will continue to purchase Dry Bulk Fuel
(DBF) for use in electric generating stations owned and operated by Progress Energy Florida
(PEF) located near Crystal River, Citrus County, Florida. PFC is in need of marine transportation
services from various origins in the New Orleans area, located at approximately milepost 57
AHP on the Mississippi river, as well as McDuffie Island Coal Terminal in Mobile, Alabama, to
PEF’s unloading dock on the west coast of Florida. The specifics of this request and the bidding
procedures to be followed are outlined below. :

QUANTITY AND TERM

The term of this solicitation shall be for three (3) years starting April 1, 2005 and ending March
31, 2008. PFC anticipates the quantity of DBF requiring transportation services across the Gulf
of Mexico to be between 2,300,000 and 2,500,000 short tons in generally ratable amounts per
contract year. The actual tonnage to be shipped in a given year will be determined by power
plant fuel burn forecasts supplied by PEF and overall transportation, purchasing and inventory
level requirements. PFC is agreeable to setting a minimum volume of DBF tonnage to be
transported each year. Should PFC fail, for reasons other than Force Majeure, to tender minimum
DBF tonnage in any contract year carrier shall be entitled to payment, as liquidated damages and
not as a penalty, a dead freight charge for each ton of DBF not tendered for such service. Please
provide a rate for dead freight in your proposal. Alternately, PFC will consider a provision for
adding shortfall tons to the next contract year’s minimum requirements.

PFC will provide a contract year tonnage declaration no later than October 30 of the preceding
contract year. During a contract period, PFC reserves the right to reasonably alter monthly
ratable schedules in order to satisfy inventory or operating conditions as required.

CURRENT LOAD ORIGINS

New Orleans, Louisiana: International Marine Terminals, mp 57 AHP on the right descending
' bank of the Mississippi River.

Mobile, Alabama: McDuffie Island Coal Terminal

PFC may from time to time purchase DBF at origin docks other than those listed herein. In that
event, additional freight rates shall be provided to PFC that reasonably relate to the origin rates
contemplated in this solicitation taking into consideration distances, operating conditions,
loading conditions and any other relevant issues. .



DISCHARGE PORT

PEF’s Crystal River discharge port, located on the west coast of Florida, consists of an
approximately 15 mile long channel leading to the inland dock. The entrance to the channel is
approximately 300 feet wide and narrows to 150 feet just at the entrance to the inland area. The
- channel initially uses part of the Florida Cross Barge canal then has a dog leg to align with
harbor area. The channel is marked with beacons and radar reflectors. Depth of the channel 1s 20

feet at Mean Low Tide. Please note the channel and inland area have a hard limestone proﬁle
The channel is subject to cross currents and wmd

" The inland area consists of a turning basin, coal dlscharge dock and a limestone load out dock.
The two docks and turning basin are capable of accommodating vessels up to 552 feet overall
length and approximately 85 feet beam. Unloading is accomplished by a Dravo traveling

- clamshell crane with 25 cubic yard bucket capable of discharging at a rate of 650 tons per hour

on average, including cleaning. Vessels will be blade cleaned using PEF personnel and

equipment. Maximum air draft of unloader is approximately 58 feet. Bidders are strongly
encouraged to arrange for a tour of the unloader, harbor area and channel to validate that the
equipment and crews contemplated for service herein will be suitable and safe. Potential finalists
for this business will be required to make a trial or multiple trial voyage(s) to demonstrate to

PFC’s and PEF’s complete satisfaction that equipment and personnel are qualified for the service
contemplated

Please note, that in addition to the four coal plants, there is a nuclear power plant at PEF’s
complex. Accordingly, your organization must be in compliance with the Marine Transportation -
Security Act of 2001, as amended and updated. Your vessel(s) may be subject to US Coast
Guard inspection prior to entrance to PEF’s channel. All crewmembers may be subject to
security background checks. Additionally, your firm must be in compliance with all other marine
rules and regulations as well as environment, health and safety regulations, as applicable.

Furthermore, the channel used for marine transit also supplies cooling water for three of the
power plants on site. Consequently, your firm must demonstrate the capability to safely navigate
the channel in all weather (fog and severe weather excepted) 24 hours per day, keeping the

~vessel afloat at all times and having complete control of the vessel at‘all times in all weather and
wind conditions. Again, due to the forgoing and the hard limestone profile of the channel,
tug/barge units must be capable of transiting with the tug in a notch for complete control of the -
barge under all current and wind conditions. There must be at least two feet of clearance between
the keel and the channel bottom at all times during transit.

Please note that occasionally sea grass enters the channel and harbor area. At that time, marine
traffic is stopped to clear the channel before the cooling inlets of the power plants plug. The
channel and harbor area are manatee zones and care must be taken when transiting the channel.
Also note PEF will not allow the harbor area, under any circumstance, to be used as a safe berth
during threatening or actual tropical storm or hurricane conditions.

__PEF requires, for purposes of minimizing power plant cooling inlet screen pluggage, that vessels
land starboard side to for discharge. When empty, vessels back into the turning basin, turn, and



depart for sea. Additionally, PEF requires the tug’s engines not run if the wind is blowing from
the west while men are in the holds payloading or in the crane cab discharging the barge.

Your proposal should include a full time assist tug stationed at PEF’s facility to provide control

of your vessels during docking, undocking and turning maneuvers. In your proposal please
1ndlcate if your crews are union or non-union. :

PRICING

Freight rates shall be composed of a fixed component and a fuel component. The fixed
component charge must represent all charges other than fuel. This component shall remain fixed
for the duration of the contract. Such charges shall include, but not be limited to, all port charges,
line handling charges, wharfage, dockage, existing taxes, and any other charges associated with
 the transportation of DBF. The fuel component shall be subject to a quarterly adjustment with the
quarter prior to the effective date of the contract serving as the base period. Proposals should
include bidder’s preferred fuel escalation methodology. In your proposal please state any volurne
incentive discounts that would apply in a contract.

Payment terms are thirty (30) days net from receipt of proper invoice. Services shall only be
billed upon discharge of DBF at PEF’s terminal. Cargo weights shall be based on destination

draft survey conducted by an mdependent surveyor consistent with the coal supply agreement
held by PFC.

Pricing should-include fourteen weather workin'g. hours freetime to load and twenty-five weather
working hours freetime to discharge each vessel. Vessel demurrage shall be calculated and paid

annually on a cumulative credit/debit system. No dispatch will be pald by PFC. Please state your -
-demurrage rate per hour in your proposal :

CONTRACT PROVISIONS

PFC will consider awarding this business to more than one transportation.provider The winning

bidder(s) will be expected to enter into a contract that will, among other things, include the
followmg prov151ons :

Carrier w111, at its cost, be insured by responsible insurance carriers, or have established a
~program of self-insurance, satisfactory to PFC, for risks assumed hereunder. Such policies shall
be endorsed to provide a waiver of subrogation against PFC and a thirty day notice of material

changes or cancellation to be forwarded to PFC, except ten day notice shall be given for non-
payment of premlum :

Carrier shall be required to report shipment information such as ETA’s on a daily, weekly, and
monthly basis by telephone, fax or other mutually agreeable methods. Carrier shall be

responsible for meeting all regulatory reqmrements e.g., Coast Guard, environmental, and
others.



PFC generally requires ratable delivery of barges at its load origins. However, PFC will reserve
the right to reasonably modify monthly shipping schedules in order to meet inventory

requirements at PEF or load terminals. Barges must - be dehvered to load terminals free of .
extraneous material and water.

The contract will contain other commercially reasonable terms and conditions customarily found
in contracts for similar services, including but not limited to, provisions dealing with standards of
‘performance, risk allocation, insurance levels, force majeure, events of default, remedies, and
others..

BIiD PROCEDURES

To insure proposals are responsive to PFC’s needs and provide a uniform basis for evaluation,
- bidders must provide the information on the attached Gulf Transportation Bid Form and
complete the rate quotes on Attachment A. To provide you additional information regarding our
‘business, we are enclosing a “DRAFT ONLY” of our proposed contract for this business. Please
do not mark up or sign this draft. As part of your bid response, you must specify any exceptions

your firm may have regarding the terms and condmons in our “draft only” contract. Send bid
N response ina sealed package to: :

Gulf Bid Proposal

Progress Fuels Corporation
200 Central Avenue

St. Petersburg, FL 33701

Failure to properly mark bid “Gulf B1d Proposal” on the exterior of the sealed envelope could

result in non-consideration of the bid. Bids sent by electromc means (e- ma1l or fax) will not be
accepted. :

Bid packages must be received no later than 5:00 PM EDST on October 19, 2004. Bids received -
after this date and time will not be evaluated or considered and returned to the bidder. The bidder
shall be responsible for the completeness and accuracy of all information contained in and used
in preparation of its proposal and for having supplied all necessary information. Bid packages
that are incomplete may not be evaluated. Revised proposals, if any, must be received before the
closing deadline for evaluation. After the initial evaluation of bids, a short list of potential viable

- bidders may be ‘developed. In the event of a short list, those suppliers will be invited to
part1c1pate in additional negotiations.

Any award will be based on PFC’s overall evaluation process and not on price alone. The -
evaluation will include price, ability to supply sufficient vessel capacity, average age of the
vessels, vessel design and hull breech stability, financial stability, credit worthiness, successful
reference checks, and other pertinent factors. Field inspections by PFC personnel or PFC’s
designated representative(s) may be required to verify the accuracy of information provided in
proposals. PFC will employ an independent marine consultant to assist in evaluating vessel

design. PFC reserves the right to reject any and all proposals which in PFC’s sole judgment are
__determined to not be vin its best interest:



Bid proposals shall remain open for a period of 60 days after the closing date of this solicitation.
- Proposals represent a firm offer to supply marine transportation services at the prices and under
the terms provided in your proposal, subject to the execution and delivery of a contract, the first
draft of which will be provided by PFC. Should you have questions or desire to schedule a
‘presentation, please call Mike Lelak at 727-824-6680.



GULF TRANSPORTATION

Ship or Ocean Barge Equipment Description (Include design, configuration, type, size, cargo
capacity, name, age, rated horsepower, and other pertinent information):

Provide vessel drawings for each class of vessel proposed for this business, if not already
provided to PFC.

Specify notch depth (shallow or deep) and number and location of ballast and void tanks
(provide drawings).

Specify tonnage loaded at 21 foot draft assuming DBF stowmg approximately 40 cubic
feet per short ton.

Provide estimated loaded barge transit time from Mile Post 57 Mississippi River to
Crystal River sea buoy.

Provide details of holds, hatch, and coaming configuration (provide drawings).

State whether or not PEF’s payloader can move freely from hold to hold or if it needs to
be lifted by crane from hold to hold.

Insurance Coverage Description (Types of coverage, coverage 11m1ts carrier, policy numbers and
expiration dates, etc.):

Major Customer Listing (Include company name, tonnage lifted during the past two years,
Contact Person and phone number):



GULF TRANSPORTATION
CONTINUED

Subcontractors (Include company name, contact person and phone number, and description of
services rendered):

Financial Information (provide last five years of audited financial statements and other relevant
information):



ATTACHMENT A

GULF TRANSPORTATION CHARGES

Fixed " Fuel : Total

New Orleans

Intemational Marine Terminals

Mobile

McDuffie Island}Coai Terminal

Demurrage Rate

Dead Freight Rate




' DRAFT ONLY

AFFREIGHTMENT CONTRACT
- BETWEEN
PROGRESS FUELS CORPORATION
AND

THIS AFFREIGHMENT CONTRACT (“Contract”) is entered ‘into by and between:

PROGRESS FUELS CORPORATION ~a Florida corporation - (“Shipper”) = and

' a ’ corporatlon (Operator") on this , day of
2005. _ ' I :

WHEREAS, Shipper has purchased and will continue to purchase dry bulk fuel (‘DBF") for
use in an electric generating plant owned and operated by PROGRESS ENERGY FLORIDA,
INC. near Red Level, Citrus County, Florida, known as the Crystal River Plant, and Shipperisin. .
need of transportation services to move that DBF from a bulk cargo terminal(s) designated by

Shipper in the New Orleans, Lourslana and Mobrle Alabama areas to the Crystal Rwer Plant;
and : _ .

WHEREAS, Operator owns ______ seagoing 'barges along with adeqUate tugs to-move such |
barges, empty or Iaden and |s wnlhng to move DBF from the desrgnated termlnals to the Crystal
River Plant :

~ WITNESSETH:.

For. and in consideration of mutual covenants, provisions and benefits and agreements’
hereinafter made and contained and other good and valuable consnderatlon ﬂowmg between the ,
parties hereto, Shipper and Operator hereby agree as follows:

1. Transportation Services: Operator will provide marine transportatnon services to the' -
Shipper for DBF from the Terminals, as hereinafter defined, in the quantities described
’ hereln to the Crystal River Plant on an annual, generally ratable basis.

2. Equipment: The equipment to be employed by Operator hereunder will be ABS-classed, -
seagoing, covered hopper barges and tugs of suitable horsepower (hereinafter referred
to together as the “Tow” or “Tows”). Operator shall operate and maintain the seagoing
equipment in such condition as will entitle it to the highest classification and rating by the
ABS for seagoing equipment of the same age, type and use. Operator shall operate
seagoing equipment in a manner considered safe by prudent operators of seagomg
equipment. Subcontracting of outside eqmpment subject to mutual agreement

3. Term: The term of this Contract.shall be for three (3) years commencnng on April 1, 2005
" and ending March 31, 2008

B Notwrthstandmg the foregomg, etther party may termlnate this Contract as provmded below‘
upon the happening of any of the followrng events: '
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a. A material breach of this Contract, in which event the complannmg party may termrnate
this Contract after giving the breaching party thirty (30) days advance written notice
specifying the reason for such termination becoming effective at the end of such thirty
(30) day period (unless the breach has been rectified by that time); provided that in the
event any material breach is unrectifiable, the complaining party may terminate this
Contract forthwith by giving written notice to the breaching party specifying the reason
for termination in which case the termination shall become effective upon receipt by the
breaching party. .

b. The filing by a party for bankruptcy, liquidation, reorganization, or sospension'of payment
proceeding, in which event this Contract may be terminated forthwith by the non-t” iling
~ party by giving wntten notlce to the filing party »

. Load Ports: Unless otherW\se hereafier directed by Shrpper as provided in this Section, the
load ports for all cargoes of DBF transported under this Contract shall be the International
Marine Terminals dry bulk handling terminal located at about Mile 57 Above Head of Passes -
on the Right Descending Bank of the Lower Mississippi River and the McDuffie Island Coal
Terminal (MIT) dry bulk handling terminal located at Alabama State Docks, Mobile, Alabama
(each hereinafter the “Terminal”). Shipper shall designate to Operator in writing its
representative -(“Shipper's Representative”) for the purpose of receiving :NORs by the
Operator's Tows at the Terminal. Any load port other than the Terminal which Shipper may
designate must be located on the U.S. Gulf or East coast and the Tow must be able to safely . -

navigate, as determined in the sole dlscretlon of the Operator to, within and from such load
» port :

. Discharqe Port: The discharge port for all cargoes of DBF tr'ansported under this Contract
- shall be the Crystal River Plant dock at Progress Energy Florida’'s generating station in -

Crystal River, Florida (hereinafter the “Crystal River Plant”). Shipper shall desngnate to |

Operator in writing its representative (“Shipper's Representative”) for the purpose of
receiving NORs by Operators Tows at the Crystal vaer Plant :

.- Cargo and Shipping Terms: This Contract provides for the transportation of DBF, stowing'_ -
at not more than approximately 40 cubic feet per ST, in annual and individual voyage
quantities further defined herein. In the event that Shipper desires that Operator transport

DBF stowing at greater than the cubic feet per ST limits set forth in this Section or other .

~cargoes, such transportation shall be on such terms and conditions and at such rates as the
parties may hereafter agree.

All DBF cargoes transported hereunder shall be loaded and discharged by Shipper on a
Free' In and Free Out, Stowed and Trimmed basis, working continuously, Saturdays
Sundays and all holidays included, basis at both the load and discharge ports.

. Cargo Quantiﬂ: The parties acknowledge and agree that the rates set forth herein are
predicted on the tendering for shipment by Shipper of minimum quantities of DBF cargo,
both with respect to quantity, in ST, shipped on each individual voyage and with respect to"
cumulative quantity shipped during each contract year during the term hereof.

At least ninety (90) days prior to the beginning of each contract year, Shipper shall declare in
-writing to Operator the quantity of DBF cargo, in ST, to be tendered during that contract -
. year. Each such declared quantity of cargo shall be scheduled and transported on a
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generally ratable basis, i.e., evenly distributed, over the applicable contract year in single
voyage increments of not less than __,__ ST unless a specific voyage quantity of less than
_ . ST is designated by Operator, in its sole discretion, due to Crystal River Channel -
navigation constraints. In the event Shipper fails to make available notlessthan __,_~ ST
for any single voyage, Shipper shall pay Operator dead freight for each such voyage. - '

8. Freetime and Stackihq:

a. Shipper shall have freetime of fourteen (14) weather working hours within which to load
' each barge and twenty-five (25) weather working hours within which to discharge each
barge. Freetime will commence (i) if berth is open, upon tying up, or (i) if berth is not
open, when NOR has been tendered by Operator while within reasonable proximity to.

such berth. Shifting from anchorage to berth not to count as laytime. For demurrage

‘calculation purposes, completion of loading or discharge is deemed to be when the. “

barge finishes loading and trimming and when the .barge is discharged and finishes .

blade cleaning.. Loading and Unloading Logs shall be mamtalned by Shlpper at the
Crystal River Power Plant and at the Terminal.

b. If one of Operator’s Tows is at the berth of the Terminal or Crystal River Plant and a
second of Operator's Tows arrives, provides NOR in accordance with the terms hereof
and is required to wait, freetime shall commence for the second Tow when NOR is
provided. If a third Tow arrives at the berth, provides NOR and is required to wait,
freetime shall commence ten (10) hours after the freetime expires on the second Tow if
at the Crystal River Plant or six (6) hours after the freetime expires on the second Tow if
at the Terminal, and if a fourth Tow arrives at the berth, provides NOR and is required to
wait, freetime on the fourth Tow shall commence upon expiration of freetime on the third

Tow. All such delays in the commencement of freetime at the Termmal or Crystal River
Plant shall be herernafter referred to as “Stackmg Delays"

9. Base Freight Rates and Frelqht Rate Adjustments: Frelght rates shall be composed of a
fixed component and a fuel component. The fixed component charge must represent all

charges other than fuel. This component shall remain fixed for the duration of the contract.

© Such charges shall include, but not be limited to, all port charges, line handling charges,

wharfage, dockage, existing taxes and any other charges associated with the transportation -
- . of DBF. : _ '

The Base Freight Rate is $__ per ST or pro rata portion thereef Freight rates for load

ports other than the Terminal will be calculated on an equivalent revenue per day basis net
-of fuel, port and voyage related expenses. -

- All such rates shall be adjusted for fuel as specified in Section 10 hereof.

Base freight rate includes an assist tug permanently stationed at the Crystal River Plant to
provide docking, undocking and turning assistance to the Tows as they enter and leave

Crystal River plant turning basin and dock. Such tug shall be of sufficient horsepower and
size to safely maneuver Tows. wrthout exceptlon

Shipper shall pay Operator freight for the affrerghtment services provrded hereunder at the
rates set forth herein: Operator shall prepare and transmitto Shipper by telefax, on the 15™
and last day of each month, an invoice for freight for all cargo delivered in the preceding half
month and for any dead freight due pursuant to Section 8 hereof.” Shipper shall pay such

. Page 3 of 11



10.

DRAFT ONLY

invoice within thirty (30) da'ys of receipt of proper invoice. Cargo welights shall be based on
destination draft survey conducted by an independent surveyor consistent with the coal
supply agreement held by Shipper. ’ ’ ' -

Fuel Price Adjustment: For each 1 percent increase or decrease in the weighted average
price for all marine diesel fuel purchased by Operator for Tows in Shipper’s service, based
on copies of actual invoices and taking into account all discounts or surcharges actually paid
("Fuel Price”), rates shall be adjusted by percent. Rates shall be so adjusted on the

first day of each calendar quarter, based on the Fuel Price calculated for the calendar

11.

quarter preceding the adjustment date as compared to the Base Fuel Price, with the first |

such adjustment occurring on April 1, 2005. For purposes of this Contract, the Base Fuel
Priceis $____ ' - : ' ' -

Transportation Services; Declaring Tonnéqe; Payment for Quality Declared: .

a. Transportation Services. The parties contemplate that Shipper will need to Atran'sport

12,

approximately 2,300,000 to 2,500,000 million ST of DBF per year from the Terminal to
. Crystal River Plant under this Contract, although actual needs and tonnage will vary,
depending on operating and market conditions or other factors. During the term hereof,
Shipper shall tender to Operator, on a generally ratable basis, all of its requirements for

marine transportation of DBF cargo from the Terminal to Crystal River Plant, and
Operator shall transport such cargo. ’ o '

b. Declaring Tonnage. Shipper will declare its planned tonnage requirements at least 90- -
days prior to the start of a contact year in accordance with Section 7 hereof. -

c. Payment for Quantity Declared. Shipper will pay freight at the applicable rate on the
-greater of (i) eighty percent (80%) of all DBF cargo declared for each Contract Year

- whether said DBF cargo is tendered to Operator for transportation hereunder or not (but
subject to Sections 7 and 15 hereof), or (ii) all DBF cargo actually tendered in such:
Shipping Period. Any amounts owed by Shipper for cargoes declared but not tendered

for shipment in any contract year will be paid not later than the 20" day following the end
of each such contract year. o ' - -

Demurrage and Despatch: In the event that loading and/or discharging the Tow is not

- completed within the freetime allowed herein through no fault of Operator or the Tow,
- demurrage shall accrue for all time used in excess of allowed freetime, and Shipper shall

pay Operator for the Tow at the Demurrage Rate of $___.. per hour or portion thereof or, in
the case of demurrage accrued during a Shipper declared Twelve Hour Force Majeure
Event, as defined in Section 31 hereof; one-half the Demurrage Rate. In the event that
loading and/or discharging the Tow is completed within the freetime allowed herein, dispatch
shall accrue for all allowed freetime not used, and Operator shall provide Shipper with a
credit against demurrage accrued hereunder for such dispatch at the Demurrage Rate.

Demurrage and despatch shall be calculated on a contract year basis. Within thirty (30) days
after the end of each contract year, Operator shall review the voyages completed during
such contract year, determine the demurrage and dispatch accrued, and prepare and
transmit to Shipper by telefax or electronic mail a cumulative demurrage invoice for such
voyages reflecting the demurrage or dispatch accrued on each such voyage and charging
Shipper for any demurrage not offset by dispatch at the Demurrage Rate. Shipper shall pay

Page 4 of 11



13.

14,

15.

16.

DRAFT ONLY

such invoice to the account specified herein for payments within thirty (30) days of receipt of -
proper invoice.

The Demurrage Rate shall be fixed dufing the term of this contract,

Payments. Payments required by Shnpper hereunder shall be made to the account as
styled below:

Notice of Readiness: The master of the Tow shall provide Notice of Readiness (NOR) to
Shipper’'s Representative upon (i) tying up, or if berth is unavailable, (ii) anchoring, as close
thereto as the Tow can safely approach, at the Terminal for loading or at the Crystal River
Plant for discharging, as applicable, in writing, by telefax, by radio or by telephone. NOR
may -be provided from a designated anchorage or other safe navigating or wamng location
as determined in the sole discretion of the master of the Tow.

Cleaning: Unless hereafter otherwise agreed by the parties, Operator shall present the
cargo holds of its barge blade cleaned of its last cargo prior to loading of cargo hereunder. In
the event the barges tendered by Operator shall have last contained cargoes other than
DBF, operator agrees to undertake such cleaning as may be necessary to ensure the
removal of any residual material which would contaminate Shipper's cargoes. Shipper shall,

at its time and expense, blade clean the cargo holds of Operator's barge after the
completion of cargo discharge operations.

Vessel Position and ETA Reports: Operator shall provide Shipper, via telephone, telefax
or other mutually agreed method, with the daily location of Tows in service under this
Contract, and, as a Tow enters the Lower Mississippi River or Mobile Channel, Operator
shall notify Shipper's Representative at the Terminal of the expected time of arrival (ETA) of

. the Tow alongside the Terminal dock. In addition, the master of the Tow shall notify

17.

18.

‘Shipper’s Representative at the Terminal, by telephone, telefax, or radio, twenty-four (24)

hours and six (6) hours prior to the ETA of the Tow at the Terminal and shall notify Shipper's -
Representative at the Plant, by telephone, telefax, or radio, twenty-four (24) hours and three
(3) hours prior to the ETA of the Tow at the Crystal River Plant on each voyage.

Safe Berth: Shipper will provide a safe berth at the load port and discharge port and wil
provide cargo loading and discharging services day or night, Saturdays, Sundays and -
holidays not excepted. Cargoes to be transported hereunder will be loaded by Shipper or its
subcontractors into Operator’s barges at New Orleans or Mobile at no expense to Operator,
subject, however, to Operator’s instructions on trim and draft of the barges.

Loading/Unloading Damages: The parties acknowledge that loading at the Terminal, or
such other load port as the parties may hereafter agree, and discharging at the Crystal River
Plant will be performed by Shipper utilizing clamshell -bucket or similar equipment. It is
understood and agreed that Operator will have no responsibility or liability for any damages
arising from Shipper's (or its  subcontractor’s) operation of the clamshell bucket or the
dockside operations of Shipper (or its subcontractors) except to the extent that any such
damage is caused or contributed to by Operator's negligence or willful misconduct in
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connection with the operations of the Tow. It is agreed that any damage which, in Operator's
judgment, impairs the watertight integrity or seaworthiness of the Tow will be immediately
repaired by Shipper or by Operator for the account of Shipper. Repairs to damage which, in
Operator’'s judgment, do not affect the watertight integrity or seaworthiness of the vessel will
be for the account Shipper, but will be deferred until such time as convenient to Operator.
Notwithstanding the foregoing, Operator shall give Shipper notice of any loading or
unloading damage prior to the barge's departure from the Terminal, such other load port as
the parties may hereafter agree, or the Crystal River Plant, as applicable, and in the case of
damage which in the Operator’'s judgment affects the watertight integrity or seaworthiness of -
the Tow, Shipper shall have the right ad be given the opportunity to retain a qualified marine
surveyor to examine and prepare a report on the noted damage, particularly the extent and
nature thereof. All claims for unloading damage not brought to Shipper's attention prior to
the barge’s departure from the Terminal, such other load port as the parties may hereafter

agree, or the Crystal River Plant, as applicable, will be conclusively deemed to have been
waived.

Channel Depth: The navigation.channel and its approaches, including the Tow turning
basin, is at least twenty (20) feet at mean low water. In the event that the depth of the .
channel or its approaches in any specific location is reduced to less than twenty (20) feet at
mean low water, as determined by periodic surveys which Shipper shall conduct at least
once in every 24 months during the term hereof, dredging will occur to restore the entire
channel and approaches or location so affected to a depth of at least twenty (20) feet.
Similarly, all channel markers and navigation aids, whether required by cognizant regulatory

authority or previously installed for the convenience of Shipper and its subcontractors
including operator.

New Requlations: It is recognized by Shipper that during the term of this Contract that
government regulations may be imposed which could result in material increases in the
operating costs of the tugs and barges which were not contemplated by either Operator or
Shipper at the time this Contract was executed. Should such a situation arise, Operator shall
notify Shipper in writing and thereafter Operator and Shipper shall negotiate in good faith a
reasonable adjustment in the freight rate or other means of reimbursing Operator for a
reasonable share of such unexpected costs. In the event Operator and Shipper do not reach

~agreement within sixty (60) days of Operator's notice, Operator shall have the option to

- ‘terminate this Contract as provided in Section 3 hereof. =

21.

22

Audit: Operator agrees to maintain books, records, documents and other evidences
pertaining to the cost of this Contract (herein collectively calied the “Records”) to the extent
and in such detail as will properly reflect all cost and expenses of whatever nature for which
reimbursement is claimed under this Contract. Upon request of Shipper, Operator shall
make available at Operator's office any and all such Records, along with related
correspondence, receipts, vouchers, memoranda pertaining to the Contract, for inspection
audit or reproduction by any authorized representative of Shipper. Operator shall preserve
all such Records for a period of five (5) years after final payment hereunder during which

period Shipper may complete an audit thereof. Should discrepancies or questlons arise, the
records shall be preserved until agreement Is reached.

Default: No default of either party to this Contract in the performance of any of its
covenants or obligations hereunder, which, except for this provision, would be the legal
basis for rescissions or termination of this Contract by the other party hereto, shall give or
result in such a right unless and until the party committing such default shall fail to correct
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the default within thirty (30) days after written notice of claim of such default is given to such
defaulting party by other party hereto.

General Average: In the event of accident, danger, damage, or disaster before or after
commencement of a voyage hereunder resulting from any cause whatsoever, whether due
to negligence or not, for which, or for the consequence of which, Operator is not responsible -
to Shipper or cargo owners by statute or contract or otherwise, the cargo, Shipper,
consignee and other parties having an interest in the cargo shall, jointly and severally,
contribute in general average to the payment of any sacrifices, losses or expense of a
general average nature that may be made or incurred and shall pay salvage and special
charges incurred in respect of the cargo. General average, if any, shall be settled according
to York-Antwerp Rules, 1994, and as to matters not therem provided for, according to the

*usages and customs of the Port of New York.

24.

Both to Blame Collision: If the Tow comes into collision with another vessel as a result of
the negligence of the other vessel and any act, neglect or defauit of Operator or the master

- or the crew of the Tow, for which or for the consequence of which, Operator is not

25.

responsible to Shipper or cargo owners by statute or contract or otherwise, Shipper and
other parties having an interest in the cargo shall, jointly and severally, indemnify Operator
against all liability to the other vessel or her owners or the owners of the cargo of the other
vessel with respect to any payment which Shipper or such other parties have received or

may be entitled to receive from the other vessel or her owners, or the owners of the cargo of
the other vessel. :

Force Majeure: The term “force majeure” means any event, whether foreseeable or not,.

which is beyond the control of and occurs without fault or negligence of the party asserting

the force majeure and which wholly or partly prevents the performance of any of the duties
and responsibilities of the party asserting the force majeure (other than obligations of such
duties and responsibilities under this Contract, including, but not limited to, an act of God or
an act of the public enemy; fire, flood, explosion or other serious casualty; unusually severe
weather; war (whether declared or not); warlike circumstances; mobilization; revolution; riot -
or civil commotion; legal intervention; regulations or orders of governmental authority; strike,
lockout or other labor disputes (all of which shall be settled solely at the discretion of the
party having the difficulty; and the following events (“Twelve Hour Force Majeure Events™), :
provided such events exceed twelve (12) hours in duration: inabitity to obtain fuel or power;

~ breakdowns of or damage to plant, equnpment or facilities; or outs outages and downtime.

Failure as a result of force majeure,; of any supplrer or Shipper to deliver coal to it pursuant
to contracts or commitments between the supplier and Shipper shall constitute an event of
force majeure assertable by Shipper against Operator. The failure, as a result of force
majeure, of Progress Energy Florida to use or accept coal to be supplied by Shipper and

delivered by Operator under this Contract shall constitute an event of force majeure asserted
by Shipper agarnst Operator.

In the event of a breach of contract by a subcontractor of any party hereunder, that party "
shall not declare such a breach a force majeure circumstance hereunder, and such party

~shall take all due means to-enferce its contract including the commencement and diligent

prosecution of legal proceedings, including any necessary appeals, to establish liability and
to enforce any judgment which may be obtained. Such litigation shall not be settled nor shall
the dispute be submitted to arbitration without the other party's written consent, which shall’
not be unreasonably withheld. Should the litigation result in an adverse determination to the
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.party bringing such litigation or should any judgment or award not be collectrble in whole or

in part, it shall be released from any liability to the other party hereto by reason of the failure
of the subcontractor to fully perform the contract referred to above.

If because of force majeure either Shipper or Operator is unable to carry out its obhgatrons '
to each other under this. Contract (other than obligations of such party to pay or expend
monies for or in connection with the performance of such party’s duties and responsibilities
under this Contract), and if such party promptly gives written notice of such force majeure to
the other party, then the obligations of both parties under this Contract shall be totally
excused to the extent, but only to the extent, made necessary by such force majeure.

provided that the effect of such force majeure is eliminated insofar as possible with all

reasonable dispatch. The party asserting force majeure shall promptly take all lawful steps at
any reasonabie cost to ehrnmate the force majeure.

Insurance: Operator shall carry at its expense hull and P&l insurance '(but not tower's
liability covering cargo) to the full value of the tow used in fulfillment of this Contract. Shipper

_ hereby acknowledges that the freight rate specified herein does not contemplate or include

liability for loss of or damage to the cargo or an allowance for liability insurance covering the
cargo. As additional consideration supporting Operator’s undertakings, except as provided in
Section 30, Shipper shall and it does hereby agree to hold Operator, its tows, masters,

crews, agents and employees, harmless from claims for .cargo loss, damage or
contamination, whether arising or resulting from an act of neglect or default in the navigation
or management of the tow and/or care and custody of the cargo, including, but not limited to,
explosion, fire, collision, stranding, salvage operations, equipment defects, or other peril,

danger or accident of navigable waters or from any other cause of whatsoever kind arising. - -

Without limiting the generality of the above, Operator, aithough not a common carrier, shall

be entitied to the same limitation of liability as common carriers receive under the Carriage. -

of Goods by Sea Act, 1936, (46 U.S.C.A. 1300, et seq.). Nothing in this Contract shall be

~ construed to deprive Operator of, or limit Operator's rights to, any statutory protectlon or.

27.)
_contamination each party hereto expressly agrees to indemnify, hold harmless and defend.

_ llmltatron of liability, which would otherwise be apphcable

ndemnity: Subject to the provisions o_f Section 30 with respect to cargo loss, d'amage or

the other against all claims, demands, cost or expense resulting from loss, damage or injury
to persons or property which is caused by any act or omission of the indemnifying party -or

“subcontractor of the indemnifying party done in performance of the obligations: imposed

upon it by this Contract; provided, however, that neither party hereby assumes responsibility

for damage or injury to employees of the other party. In addition, each party agrees to
indemnify, defend and hold the other party harmless from and against and in all suits,
actions, causes of action and/or claims of whatever character which may be brought or

‘made against the other party as a result of or on account of any deviation or breach by the

indemnifying party of its obligations, responsibilities and/or warrantles or guarantees as

- provided herein.

28..

Arbitration: Any and all differences and disputes of whatsoever nature arising out of this
Contract shall be put to arbitration in the City of Tampa, Florida, pursuant to the Maritime
Law of the United States, Fhe federal Arbitration Act, and the Rules of the Society of -
Maritime Arbitrators, Inc., before a panel of three (3) persons, consisting of one arbitrator to
be appointed by each of the parties hereto and third by the two so chosen. The decision or
that of any two of the three on any point or points shall be final. Until such time as the

arbitrators formally close the hearings, either party shall have the right by written notice
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served on the arbitrators and on the other party to specify further disputes or dn‘ferences '
under this Contract for hearing and determination. The arbitrators may grant any relief,
which they, or a majority of them, deem just and equitable and within the scope of the -

~agreement of the parties, including,-but not limited to, specific performance. Awards made
pursuant to this Clause may include costs and shall include a reasonable allowance for the
prevailing party's attorneys fees. Judgment may be entered upon any award made
hereunder in any court having le‘lSdICtIOﬂ in the premlses

For disputes in which the total amount claimed by both parties does not exceed U. s,
#«he arbitration shall be conducted in accordance with the Shortened Procedures of .
e Society of Marine Arbitrators, Inc :

29. Applicable Law: This Contract shall be interpreted and enforced in accordance with the
General Maritime Law of the United States, excluding any conflicts of laws principles that
~ would direct the substantive law of another jurisdiction to apply, and, to the extent that such:
General Maritime Law is inapplicable, the laws of the State of Florida, excluding any conﬂlcts

of laws principles that would direct the substantive law of anotherjurlsdlctlon to apply

' 30.,No Waiver of Performance: The failure of any party to insist in any one or more instances

- upon performance of any of the terms, covenants or conditions of this Contract shall be not
construed as a waiver or relinquishment of such performance of any such term, covenant or

condition, but each party's obhgat\on with respect to future performance shall remain in full
force and effect. . _

’v31.Assignment: Neither party may assign this contract without the written approVal of the - 3

. other party. Notwithstanding the foregoing, either party' may assign this Contract to a

subsidiary, affiliate or related entity; provided, however, that the assrgnlng party shall not

thereby be relieved of its respon5|b|ht1es or obhgatlons hereunder

32, Severability: If any provision of thrs Contract shall finally be determrned fo be unlawfut or

otherwise unenforceable, then such provision shall be deemed to be severed from this
Contract and every other provision of this Contract shall remain in full force and effect. -

33. Corporate Authority Each party represents to the other that it has full corporate authority

and the necessary approval to enter into and perform this Contract in accordance W|th its
- terms. :

34.Entire_Agreement: This instrument embodies the entire agreement and understand'mg
between Shipper and Operator, and there are no agreements, understandings, conditions,
warranties or representation, oral or written, express or implied, with reference to the subject

matter hereof that are not merged herein or superseded hereby. ThlS Contract may be
modified only in writing signed by both parties. : '

35. Alternative Acceptance: Whether or not Shipper actually executes this Contract, the

commencement of loading of Shipper's cargo into Operator’'s barge shall constitute an
acceptance of all its terms and conditions by Shipper

36. Notices: All notices given under this Contract shall be made in writing, and if to Shipper

shall be properly given if delivered in person-to its Vice President or sent by certrt"ed mail
addressed as follows
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Vice President
Fuel Transportation
Progress Fuels Corporation

200 Central Avenue
St. Petersburg, Florida 33701 -

" Notices, if to Operator, shall be properly given |f delrvered in person 1o its President or sent

37.

by certlfred mail addressed as follows:

e

Either party may designate in wntlng to the other a dlfferent address for the dehvery of

notices hereunder.

. Environment, Health and Safety: P
a. Compliance and indemnification. SELLER shall comply with all apphcable EHS laws

and shall indemnify PURCHASER against any EHS clalms and costs arising from
SELLER S performance under this Agreement '

b. Audits. PURCHASER may audlt SELLER S EHS comphanoe Within thirty (30) days of
'PURCHASER'S request, SELLER shall deliver to PURCHASER: (1) all records -
regarding (a) SELLER’S actual or alleged violations of EHS laws and (b) EHS claims
asserted against SELLER, in. each case in the five year period preceding
PURCHASER'S arequest and (2) any executed consent form(s) necessary for

PURCHASER to obain from regulatory agencues and other th|rd partles information
regardrng SELLER'S EHS compllance '

c. Definitions (as used in th|s Agreement)

i. Cla|m means admlnlstratlve regulatory or jUdIClal action, sulte dlspute llablllty
Judgment penalty damages drrectlve order or clalm - S

ii. EHS means relating to the management of any matenal or the protection of human

" -health, public safety, occupatlonal/mlne safety and health, the environment or
natural resources. B

fii. -Indemnify means to lndemnlfy defend, and relmburse the mdemn:tee and its
' successors and assigns on an after-tax basis. :

iv. Law means any binding authorlty demand, or permlttlng requ1rement |ssued by a
legislative, judicial, or executive governmental body.

v. Manage or managemént, with res,pect to any material, means the. manufacture,
disturbance, generation, use, transportation, emission, discharge, treatment,
storage, disposal, release, or threatened release thereof :
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IN WITNESS WHEREOF, the pahies have executed this Affreightment Contract on the date first -
written above. ' o '

WITNESS: |  PROGRESS FUELS CORPORATION

BY:

Vice President—Coal Procurement:
Date Executed:;

- WITNESS:

BY:

. (Title)
Date Executed: '

Page 11 of 11



BEFORE THE PUBLIC SERVICE COMMISSION

Docket No. 050001-EI

In re: Fuel and Purchased Power Cost Recovery Clause

with Generating Performance Factor
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Tideland to to supply
VTM system for Port
of Corpus Christi

Tideland Maritime Systems (subsidiary of
Tideland Signal Corp.) recently won a con-
tract to supply the Port of Corpus Christi,
Texas, with a Vessel Traffic Management and
Information Service (VTMIS) from Norcontrol
IT. The contract is a result of the teaming

agreement between Tideland and Norcontrol -

IT, which commenced in July 2003.

The complete system will consist of cam-
era surveillance, two radar tracking systems,
an automatic identification system, and a

" microwavecommunication link. The informa-
tion will be collected and displayed using
the Norcontrol IT VTMIS 5060, which is
already in use in major ports around the -~
world. The VTMIS 5060 offers a powerful
and efficient way to process and display
vessel information to the advantage of all
aspects of port operation from safety and
security to vessel trackmg and voyage man-
agement.

“The VTMIS 5060 is a very powen‘ul tool
that has proven itself in some of the world's
busiest ports,” says Clive Quickenden, vice
president, Tideland Maritime Systems. “Nor-
control IT's dedication to the continuous
development of the system has made it the
maost advanced VTS solution available and
we're confident that many more parts will
take advantage of its wealth of operatwnal
benefits.”

Norcontrol IT's VTS soluhons are devel-
oped in close co-operation with leading
maritime organisations, with the goal of
providing flexible, accurate and user friend-’

. ly systems. With a continuous development _

program,

VTMIS 5060 has become a diverse appli-
cation as effective in ports as it is in water-
ways and offshore zones. »

Jan Anders Horntvedt, managmg direc- »A

tor, Norcontrol IT, said, “We have installed
VTMIS 5060 based solutions in areas as
diverse as Singapore, Los Angeles / Long
Beach, and the PEMEX oilfield off the Guif
of Mexico. Corpus Christi is the latestina -
long line and like our other customers,
requires specific needs that the VTMIS 5060
“will fulfil.”

www.tidelandmaritime.com

www.norcontrolit.com o o -r

Progress Fuels Corporation (PFC), a coal purchasing and
Transportation Company, has a marine transportation con-
tract expiring March 31, 2005. This contract provides for

~cross gulf shipment of Dry Bulk Fuel (DBF) from ports in New

Orleans (NOLA) and Mobile to Progress Energy Florida’s (PEF)
Crystal River power plant complex, located on the west coast

of Florida. Typically, 2.1 to 2.3 million tons are shlpped annu-
ally to PEF.

| The harbor and dock areé at the power plant can accommo-
-date vessels of approximately 552 feet LOA and approximate- |-
~ly 85 feet beam. Channel depth is 21 feet at MLT. Unload-

ing is accomplished by a Dravo traveling clamshell crane with
a 25 cubic yard bucket capable of discharging at a rate of
650 tons per hour on average. Vessels are blade cleaned by
PEF personnel using PEF equipment. Maximum air draft of
the unloader is approximately 58 feet relative to MLT.

‘As part of an upcoming formal solicitation for this business,

due to the unique nature of the Crystal River channel, turn-
ing basin, and dock, PFC would like to provide an opportuni-

‘ty for potential bidders for this business to demonstrate their

delivery capabilities by making a minimum of two DBF voy-
ages to Crystal River this year. The specific purpose of pre-

‘bid demonstration is to provide an advance period, in addi-

tion to the more constrained time available after bids are

received, for PFC, PEF, and bidders to resolve any questions

regarding loading in either NOLA or Mobile, channel con-
straints, or unloading parameters. Further this demonstration
will allow PFC, PEF, and bidders to more completely evaluate
the prospect of a potential commercial relationship. Any bid-
der who is unable to successfully demonstrate its delivery
capabilities will not be eligible to receive a contract for PFC'S
Gulf transportation business. However, a successful demon-
stration will not in any way obligate PFC to award a contract.

. Should your firm be interested in considering the prospect of

PFC's cross gulf transportation needs you are encouraged to
contact F. Michael (Mike) Lelak, Manager of Transportation, at
727-824-6680 or at email address Michael. Lelak@ProgressFu-
els.com at your earliest convenience.
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Progress Fuels Corporation (PFC), a coal purchasing and Transportation Company, has a marine trans-
portation contract expiring March 31, 2005. This contract provides for cross gulf shipmeat of Dry Buik
Fuel (DBF) from ports ia New Orleans (NOLA) and Mobile to Progress Energy Florida's (PEF) Crystal

River power plant complex, located oa the west coast of Flonda. Typncnl]y. 2.1 to 2.3 million fons are |
shipped annually to PEF.

L]
The harbor and dock area at the power plant can accommodate vessels of approximately 552 feet LOA
and approximately 85 feet beam. Channel depth is 21 feet at MLT. Unloading is accomplished by a Dravo
traveling clamsheil crane with a 25 cubic yard bucket capable of discharging at a cate of 650 toas per bour
on average. Vessels are blade cleaned by PEF personnel using PEF equipment. Maximum air draft of the

unloader is approximately 58 feet relative to MLT. .

As part of aa upcoming formal solicitation for this business, due to the unique nature of the Crystal
River channel, tumning basin, and dock, PFC would like to provide an opportunity for potential bidders
for this business to demonstrate their delivery capabilities by muking a minimum of two DBF voyages
to Crystal River this year. The specific purpose of pre-bid demanstration is to provide an advance peri-
od, in addition to the more constrained time available after bids are received, for PFC, PEF, and bidders
to resolve any questions regarding loading in either NOLA or Mobile, channei constraints, or unloading
parameters. Further this demonstration will allow PFC, PEF, and bidders to more completety evaluate the
prospe(.l ofa pocennal commcrcml relauonstup Mwwwﬂmm

press fram camlmnau

s

Wooster Hydrostatics.
an independent remanufacturer of

hydrostatic pumps and motors, uses only genuine
OEM replacement parts. We are dedicated [0 pro-
viding QuUf CUSLOMErS SUPEior Service and a quality
product that meets or exceeds OEM standards.

Y WOOSTER

m HYDROSTATICS
Performance Under Pressurs
Woaoster. Ohio Service Center

330-263-6555 ¢+ B00-800-6971
Fax 330-263-4463 « www.woosterhydrostatics.com

m Howevér, a successiul demonsanon Wln not 10 any way obﬁvale PFC to aw a contract.

Should your firm be interested in considering the prospect of PFC's cross guif transportation needs
you are encouraged to coatact F. Michael (Mike) Lzlak, Manager of Transportation, at 727-324-6680
or at email address Michael.Lelak @ ProgressFuels.com at your earliest convenience.
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Notice:

Progress Fuels Corporation (PFC), a coal purchasing and
Transportation Company, has a marine transportation contract ¢xpir-
ing March 31, 2005. This contract provides for cross gulf shipment
of Dry Bulk Fuel (DBF) from ports in New Orleans (NOLA) and
Mobile to Progress Energy Florida’s (PEF) Crystal River power

plant complex, located on the west coast of Florda. Typically, 2.1 to.

2.3 million tons are shipped annually to PEF.

The harbor and dock area at the power plant can accommodate ves-
sels of approximately 552 feet LOA and approximately 85 feet
beam. Channel depth is 21 fect at MLT. Unloading is accomplished
by a Dravo traveling clamshell crane with a 25 cubic yard bucket
capable of discharging at a rate of 650 tons per hour on average.
Vessels are blade cleaned by PEF personnel using PEF equipment.
Maximum air draft of the unloader is approximately 58 feet relative
to MLT.

As part of an upcoming formal solicitation for this business, due to
the unique nature of the Crystal River channel, turning basin, and
dock, PFC would like to provide an opportunity for potential bidders
for this business to demonstrate their delivery capabilities by making
a minimum of two DBF voyages to Crystal River this year. The spe-
cific purpose of pre-bid demonstration is to provide an advance peri-
od. in addition to the more constrained time available after bids are
received, for PFC, PEF, and bidders to resolve any questions
regarding loading in either NOLA or Mobile, channel constraints, or
unloading parameters. Further this demonstration will allow PFC,
PEF, and bidders to more completely evaluate the prospect of a
potential commercial relationship. Any bidder who is unable to
successfully demonstrate its delivery capabilities will not be eligi-
ble to receive a contract for PFC’S Gulf transportation business.
However, a successful demonstration will not in any way obligate
PFC to award a contract,

Should your firm be interested in considering the prospect of PFC’s
cross gulf transportation needs you are encouraged to contact F.
Michael (Mike) Lelak, Manager of Transportation, at 727-824-6680
or at email address Michael.L clak@ProgressFuels.com at your earli-
est convenience.
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Progress making special effort to attract competition for cross Guilf traffic

Progress Fuels is scouring the countryside to identify potential bidders on its cross Gulf barge transportation contract
under which some 2.3 million to 2.5 million tons/year of coal typically is moved from New Orleans and Mobile to the Crystal
River generating station,

At this point, about 60 percent of the coal moved cross Gulf originates from offshore sources, and some 40 percent is
domestic.

Dixie Fuels of Houston has the current transportation contract, and it expires early in 2005. An RFP will be issued later this
year for competing proposals, but Progress Fuels wants to assure itself in advance that all potential bidders have been
contacted.’ ' ‘

Due to the unique nature of the Crystal River channel, turning basin, and dock, Progress Fuels said it would like to provide
an opportunity for potential bidders to demonstrate their delivery capabilities by making a minimum of two DBF voyages to
Crystal River this year. The demonstration will allow all parties involved to more completely evaluate the prospect of a
potential commercial relationship.

Should your firm be interested in considering the prospect of Progress Fuels’ cross Gulf transportation needs, you may
contact F. Michael (Mike) Lelak, manager of transportation, at (727) 824-6680 or by e-mail at
Michael Lelak@ProgressFusls.com

NYMEX calms a bit as settlements unchanged following June 9 session

Settlement pricing on the Central Appalachian Coal contract at the New York Mercantile Exchange was unchanged June 9
after a couple of days during which suppliers were battered pretty good.

Activity for June, July and August:

Month Settle  Change
July $50.75
August $51.00 —meem-

September $53.50  —eommem

The latest settlement prices... : rMarket Commentary |

Contract Month Settlement Price (continued from page 1)

July 04 $50.75 Utilities are “playing very, very close to the vest — more than they normally
August 04 $51.00 do ~ and with a very good reason,” the buyer said. “Inventories in general are
September 2004 $53.50 a lot lower than people are talking about — 2 lot lower than peopie are talking
Fourih Quarter 04 354.00 about. It would probably scare us if we knew how low they were.”

First Quarter 05 $53.90

“I’m not at 100 million tons, but that’s pretty eye opening,” a market analyst
Second Quarter 05 $51.60 added.

“We just cannot get enough coal,” another buyer said. “Basically, we’re
going to literally limp through. I don’t think the railroads or the producers will
let us run out of coal, but I’'m guessing the real inventory building is going to
happen later than sooner. There is not enough coal, not enough capacn:y in
the system.”

Unfortunately, the executive said, some generators are going to be faced
with the prospect of utterly depleting their inventories unless they manage
extremely carefully.

“It’s a conscious decision they have to make,” the executive said. “They can
idle coal (units). Somebody will make a conscious decision to alter their burn
plan as a result of what they think is going to happen on coal.”

Radical decisions might be made.

“If I go into the grocery store looking for skim milk, and they’re out of skim
milk, am I going to walk out of the store without milk? No. I'll buy 2 percent. 1
won’t buy whole milk because that tastes like cream.”

_T.~Okay, the analogy maybe got a little out of hand, but it certainly is applicable
to the current situation — other than the part about cream.

Some buyers are addressing the situation with a sort of black humor. “I think
we’re going to start putting on the golf outings,” one said. J

No Duplication of This Report in Whole or in Part is Permitted Without Express Written Cansent
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revised rule for approval, as part of the state’s legislative
oversight requirements, and then the rule will be promul-
gated and activated this fall, the first DNR spokesman said.
He added that he doesn’t expect any problems, as legislative
committees have been involved in the process for about a-
year now. “I think we’re done,” he said.

Wisconsin utilities, as stakeholders, also had roles in
crafting the mercury regulations.

TRANSPORTATION

PSC staff recommends approval of
Progress Energy settlement agreement

The staff of the Florida Public Service Commission has '
recommended that the commission approve a settlement
agreement conceming Progress Energy Florida’s coal trans-
portation contracts.

The staff on June 17 said the settlement — reached April
28 among PEF, the Florida Industrial Power Users Group
and the Office of Public Counsel — is in the public interest

and is a reasonable means of resolving the issues in the case

(CO 5/10).
" Under the settlement, PEF and subsidiary Progress Fuels
Corp. agreed to reduce coal transportation costs in 2004 by
26.4% for domestic coal and by 26.5% for imported coal, -
compared to the estimated $48.1 million cost that would
have been incurred by using the 2003 market price proxy.
The PSC staff estimates the reductions will save between
$13.3 million and $15.6 million in 2004, depending on the
ratios of foreign and domestic coal. -

The agreement also stipulates that in the future, each
segment of PEF’s coal transportation contracts will be award-
ed through a competitive bidding process, with each solici- -
tation and resulting contract submitted to the PSC for
review and approval.

'The parties had been negotiating since the PSC last
December eliminated the price “proxies” that had been used
since 1993 to determine the cost of the service. The PSC

determined that the proxies exceeded the cost of providing -

the service in 2002 and allowed Progress Fuels to achieve
“significantly more profit” than it would have without the
proxies.

Crystal River took about 4.75 million tons of coal in
2003, about 70% of which moved by rail on CSX. Progress
Fuels moves part of the annual tonnage by barge down the
Ohio and Mississippi rivers to the International Marine
Terminal below New Orleans, then across the Gulf to Crystal
River. South American tonnage will increase from about
300,000 tons in 2003 to 1.2 million tons in-2004.

PEF traditionally used subsidiaries MEMCO Barge Line,
IMT and Dixie Fuels Ltd. to move its waterborne coal, but it
sold MEMCO and its share of IMT to American Electric

Power in 2001 (CO' 7/30/01).

Dixie Fuels, 35% owned by PEF, is the current carrier. The
PSC said existing contracts are scheduled to expire in late
2004 or early 200S. ;

Progress Fuels arranging
coal transportation services

In conformity with a recent agreement presented to the
Florida Public Service Commission, Progress Fuels has

- begun the process of soliciting for the three segments of its

coal transportation needs.

Progress agreed April 28 to a settlement of its case con-
cerning the cost of coal transportation contracts and, as part
of that deal, agreed to enter the market for each segment of
its coal transportation (CO 5/10).

Progress currently is in the market for a 1.0-2. 5 million
tons/year contract to transload coal in the Lower Mississippi :
River near New Orleans. Bids are due July 15, and the new
contract will go into effect Nov. 1. The current contract is
with International Marine Terminal. :

The RFP includes unloading barges (domestic coal) or
handymax or panamax vessels (South American shipments)
and either storing the coal or reloading it onto seagoing ves-
sels for the cross-Gulf trip to the Crystal River station on
Florida’s Gulf Coast. Burn levels will determine exact ton-
nage, but the utility will agree to a minimum volume.

The RFP also includes ground storage for at least 260,000

“tons of coal or synfuel in at least two piles.

In a few months, Progress will enter the market for the
cross-Gulf segment of the business. The current contract
with Dixie Fuels Ltd., 35% owned by Progress, expires on
March 31. It will call for moving up to 2.5 million tons/year
from New Orleans or Mobile to Crystal River.

To get on the bid list, prospective shippers must com-
plete at least two successful deliveries to Crystal River this
year, an official said. This requirement is due to the unique
nature of the channel, turning basin and dock at Crystal
River, the official said. The harbor can accommodate vessels

‘552 feet in length and 85 feet wide. The channel is 21 feet

deep at mean low water level, he said.

Later in the year, Progress will issue an RFP for the river
segment of the business. While Crystal River takes most of
its domestic coal by rail, some tonnage will move by river,
the official said.

PEF traditionally has used subsidiaries MEMCO Barge
Line, IMT and Dixie Fuels to move its waterborne coal, but
it sold MEMCO and its share of IMT to American Electric
Power in 2001 (CO 7/30/01).

Under the April 28 agreement, each solicitation and
resulting contract must be submitted to the PSC for review-
and approval.

For details, contact Michael Lelak, manager of transportation,
at 727-824-6680 or by e-mail at
Michael.Lelak@ProgressFuels.com.
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Progress Fuels takes proactive
approach in search for bidders

Progress Fuels is scouring the countryside to identify po-
tential bidders on its cross Guif barge transportation con-
tract under which some 2.3 million to 2.5 million tons/year
of coal typically is moved from New Orleans and Mobile to
the Crystal River generating station.

At this point, about 60 percent of the coal moved cross
Gulf originates from offshore sources, and some 40 percent
is domestic. . .

Dixie Fuels of Houston has the current transportation con-
tract, and it expires early in 2005. An RFP will be issued
later this year for competing proposals, but Progress Fuels
wants to assure itself in advance that all potential bidders
have been contacted.’

The harbor and dock area at the power plant can accom-
modate vessels of approximately 552 feet LOA and ap-
proximately 85 feet beam. Channel depth is 21 feet at MLT.
Unloading is accomplished by a Dravo traveling clamshell
crane with a 25 cubic yard bucket capable of discharging at
a rate of 650 tons per hour on average.

Vessels are blade cleaned by PEF personnel using PEF
equipment. Maximum air draft of the unloader is approxi-
mately 58 feet relative to MLT. :

Due to the unique nature of the Crystal River channel,
turning basin, and dock, Progress Fuels said it would like to
_provide an opportunity for potential bidders to demonstrate
their delivery capabilities by making 2 minimum of two
DBF voyages to Crystal River this year. The demonstration
will allow all parties involved to more comipictely evaluaie
the prospect of a potential commercial relationship.

Should your firm be interested in considering the prospect
of Progress Fuels’ cross Gulf transportation needs, you may
contact F. Michael (Mike) Lelak, manager of transportation,
at (727) 824-6680 or by e-mail at Mi-
chael.l elak@ProgressFuels.com.

Past couple of weeks have seen
offshore coal prices skyrocket

Offshore coal is a tough option and one coal consumers
will not exercise except under extreme duress. Recent price
developments dictate other altematives if at all possible.

Imported coal right now is “too expensive,” a source said,
coming in on a 12,000 Btu/lb. basis “well over §70 now.”
Freight is at something like $15, bringing its delivered cost
to 350 cents/MMBtu, he said, versus 275 to 290 cents/
MMBtu for domestic coal.

“They're pricing themselves out of the U-S. udility market
right now, pricing it as a met market,” the source said.

Some industrial customers in the Northeast have joined
utilities in being forced to purchase spot coal in the

U.S. Coal Review

domestic market to replace international coal that didn’t get
delivered, sources said. There could be incremental increases
in production out of Colombia and maybe Venezuela, “but
it’s not going to be the end or cure all,” a source said.

Uncertainty surrounding the upcoming Venezuelan elec-
tion is something to consider and “could have some impact
on supply” out of the country, a source said.

“New” buyers might be best served to steer clear of too
much offshore reliance until circumstances change.

“If you’ve been a player in that market, you’re more likely
to get what you need,” one source said.

Holcim turn of events as emission
permit cemented for Mizzou plant

Holcim Cement’s plan to build the nation’s largest plant in
Ste. Genevieve County, MO, took a giant step toward frui-
tion this past week.

The plant’s air emission permit, the last major hurdle con-
fronted by Holcim, was granted June 8. Construction could
begin as soon as next summer. Holcim is currently looking
for a contractor. o

A number of lawsuits have been filed in opposition to the
plant. Further suits could emerge over the new permit, ac-
cording to environmental groups who say a small increase in
air pollution could hurt the St. Louis area’s chances of meet-
ing stringent new federal rules for ozone.

A Holcim official previously told U.S. Coal Review that
the $600 million plant would burn approximately 550,000

“tons/year of coal. The coal specifications would include

1.5% sulfur and approximately 11,700 Btu/lb.

The plant, to be located on the banks of the Mississippi
River, would be accessible to many suppliers.

“We are looking at washed coal in Illinots, and we’re also
looking at potentially bringing in stuff barge fed from Appa-
lachia,” the Holcim official said in late 2002.

AEP agrees to sell Oklaunion share

American Electric Power subsidiary Texas Central has
signed an agreement to sell its 7.8 percent share of the coal-
fired Oklaunion generating station to the City of Browns-
ville, Texas, for $42.75 million. '

AFEP announced a purchase agreement with Golden Spread
Electric Cooperative for the TCC share of Oklaunion January
30. That purchase agreement was subject to a right-of-first-
refusal provision as part of the Oklaunion participation
agreement.

The terms and conditions of the purchase agreement signed
with Golden Spread will remain basically the same in the
new agreement signed with Brownsville. The sale to
Brownsville Public Utilities Board may be subject to pending
right-of-first-refusal exercises from other Oklaunion station
owners.

The transaction is expected to close before the end of 2004.
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Progress Fuels arranging coal transportation services

In conformity with a recent agree- Progress currently is in the market
ment presented to the Florida Public for a 1.0-2.5 million tons/year contract
Service Commission (PCT 6/21), to transload coal in the Lower
Progress Fuels has begun the process of Mississippi River near New Orleans.
soliciting for the three segments of its Bids are due July 15, and the new con- .
coal transportation needs. tract will go into effect Nov. 1. The cur- it onto seagoing vessels for the cross-
Progress agreed April 28 to a settle- rent contract is with International Gulf trip to the Crystal River station on
ment of its case concerning the cost of = Marine Terminal. Florida’s Gulf Coast. Burn levels will
coal transportation contracts and, as The RFP includes unloading barges determine exact tonnage, but the utility
part of that deal, agreed to enter the (domestic coal) or handymax or pana- will agree to a minimum volume.
market for each segment of its coal max vessels (South American shipments) The RFP also includes ground stor-
transportation (CO 5/10). and either storing the coal or reloading (continued on page S)
Estiii County appiies for 110-MW coai piant in Kentucky
Estill County Energy Partners, ments. That will allow its review pro- far been built.
which first told Kentucky regulators in ceeding to move forward. The Estill County plant would be
May 2002 that it planned a coal-fired The board, created earlier this located near Irvine, on the 505-acre site
power plant in Estill County, finally decade to handle a rush of independent of a former coal-processing plant. It
came through with a formal application power projects, has approved three would be fired by about 30 million tons
on June 14, other coal plants. Those are the of waste coal at that site, but with some
The application went to the Thoroughbred project of Peabody newly mined coal likely to be brought
Kentucky State Board on Electric Energy, the coal gasification plant of in to even out the quality of the waste
Generation and Transmission Siting, Kentucky Pioneer Energy and material. Fox Trot Properties LLC, an
which on June 17 certified the applica-  EnviroPower LLC’s project in Pike affiliate of the power development
tion as meeting its minimum require- County. None of those plants have so (continued on page 5)
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The contract is between Cravat and the Evergreen
Mining/SMC Mining subsidiaries of Horizon. Evergreen is a
big strip operation in Webster County, W.Va,, that is in the
block of primary Horizon assets due for auction in August.
SMC Mining is an oversight, non-operating company.
Cravat has 15 days from when this termination notice is
served on it to protest. The contract will be automatically
rejected, without hearing, if it misses that deadline.

Progress Fuels ... from page 1
age for at least 260,000 tons of coal or synfuel in at least two
piles.

In a few months, Progress will enter the market for the
cross-Gulf segment of the business. The current contract
with Dixie Fuels Ltd., 35% owned by Progress, expires on
March 31. It will call for moving up to 2.5 million tons/year
from New Orleans or Mobile to Crystal River.

To get on the bid list, prospective shippers must com-
plete at least two successful deliveries to Crystal River this
year, an official said. This requirement is due to the unique
nature of the channel, turning basin and dock at Crystal
River, the official said. The harbor can accommodate vessels
552 feet in length and 85 feet wide. The channel is 21 feet
deep at mean low water level, he said.

Later in the year, Progress will issue an RFP for the river
segment of the business. While Crystal River takes most of
its domestic coal by rail, some tonnage will move by river,
-the official said. '

PEF traditionally has used subsidiaries MEMCO Barge
Line, IMT and Dixie Fuels to move its waterborne coal, but
it sold MEMCO and its share of IMT to American Electric
Power in 2001 (CO 7/30/01).

Under the April 28 agreement, each solicitation and
resulting contract must be submitted to the PSC for review
‘and approval. ‘

For details, contact Michael Lelak, manager of transportation, at
727-824-6680 or by e-mail at MichaelLelak@ProgressFuels.com.

Estill County ... from page 1

company, owns the site, which has a CsX Transportation
line running across it.

This generating unit would be equipped with a circulat-
ing fluidized-bed combustor, which is a clean-coal technolo-
gy with a long track record of being able to handle low-rank
fuels like waste coal. Whether this matters in the plant per-

mitting remains to be seen, but the boundary of the Daniel

" Boone National Forest is only 6,700 feet away. Proximity to
national forests and other protected areas can provoke a lot
of environmental opposition.
It took a while for the company to line up the myriad
elements of this project that the board wants to see, like evi-
dence that no special zoning is needed for this project and
that the site will not create too much noise for neighbors. In
an effort to line up citizen support, the company held a May
27 open house for local citizens.

The old prep plant there is currently connected into

" Kentucky Utilities’ system through a 1.8-mile, 69-kV power
line to the West Irvine substation. Estill proposes to replace
that with a 161-kV line to get its power onto the grid. Estill
noted that in May of this year, the Federal Energy
Regulatory Commission approved an interconnection agree-
ment with KU that would have the power developer paying
for this upgrade.
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revised rule for approval, as part of the state’s legislative
oversight requirements, and then the rule will be promul-
gated and activated this fall, the first DNR spokesman said.
He added that he doesn’t expect any problems, as legislative
committees have been involved in the process for about a
year now. “I think we’re done,” he said. ’
. Wisconsin utilities, as stakeholders, also had roles in
crafting the mercury regulations.

TRANSPORTATION

PSC staff recommends approval of
Progress Energy settlement agreement

The staff of the Florida Public Service Commission has
" recommended that the commission approve a settlement
agreement concerning Progress Energy Florida’s coal trans-
portation contracts. ‘

The staff on June 17 said the settlement — reached April
28 among PEF, the Florida Industrial Power Users Group
and the Office of Public Counsel — is in the public interest
and is a reasonable means of resolving the issues in the case
(CO 5/10).

Under the settlement PEF and subsidiary Progress Fuels
-Corp. agreed to reduce coal transportation costs in 2004 by
26.4% for domestic coal and by 26.5% for imported coal,
compared to the estimated $48.1 million cost that would
have been incurred by using the 2003 market price proxy.
The PSC staff estimates the reductions will save between

$13.3 million and $15.6 million in 2004, depending on the

LdLlUb UJ. LUI. ::1511 auu uuun:auk. LUdJ.
The agreement also stipulates that in the future, each-

segment of PEF's coal transportation contracts will be award- -

ed through a competitive bidding process, with each solici-
tation and resulting contract submitted to the PSC for
review and approval.

The parties had been negotiating since the PSC last
December eliminated the price “proxies” that had been used
since 1993 to determine the cost of the service. The PSC
determined that the proxies exceeded the cost of providing -
the service in 2002 and allowed Progress Fuels to achieve
“significantly more profit” than it would have without the
proxies.
~ Crystal River took about 4.75 million tons of coal in -
2003, about 70% of which moved by rail on CSX. Progress
Fuels moves part of the annual tonnage by barge down the
Ohio and Mississippi rivers to the International Marine
Terminal below New Orleans, then across the Gulf to Crystal
River. South American tonnage will increase from about
300,000 tons in 2003 to 1.2 million tons im2004.

PEF traditionally used subsidiaries MEMCO Barge Line, 3

IMT and Dixie Fuels Ltd. to move its watefbome coal, but it
sold MEMCO and its share of IMT to American Electric

Power in 2001 (CO 7/30/01). :

Dixie Fuels, 35% owned by PEF, is the current carrier. The
PSC said existing contracts are scheduled to expire in late
2004 or early 200s. '

~ Progress Fuels arranging

coal transportation services

In conformity with a recent agreement presented. to the
Florida Public Service Commission, Progress Fuels has
begun the process. of soliciting for the three segments of its -
coal transportation needs.

Progress agreed April 28 to a settlement of its case con-
cerning the cost of coal transportation contracts and, as part

- of that deal, agreed to enter the market for each segment of
" its coal transportation (CO 5/10).

Progress currently is in the market for a 1.0-2.5 mllhon :
tons/year contract to transload coal in the Lower Mississippi.

* River near New Orleans. Bids are due July 15, and the new .

contract will go into effect Nov. 1. The current contract is
with International Marine Terminal.

The RFP includes unloading barges (domesnc coal) or
handymax or panamax vessels (South American shlpments)
and either storing the coal or reloading it onto seagoing ves-
sels for the cross-Gulf trip to the Crystal River station on
Florida’s Gulf Coast. Burn levels will determine exact ton-

-nage, but the utility will agree to a minimum volume.

The RFP also includes ground storage for at least 260,000
tons of coal or synfuel in at least two piles.

In a few months, Progress will enter the market for the
cross-Gulf segment of the business. The current contract
with Dixie Fuels Ltd., 35% owned by Progress, expires on
March 31. it will call for lTlOVlIIg Up t0'2.5 million tonslyear
from New Orleans or Mobile to Crystal River.

To get on the bid list, prospective shippers must com-
plete at least two successful deliveries to Crystal River this

'year, an official said. This requirement is due to the unique

nature of the channel, turning basin and dock at Crystal
River, the official said. The harbor ¢can accommodate vessels
552 feet in length and 85 feet wide. The channel is 21 feet
deep at mean low water level, he said.

Later in the year, Progress will issue an RFP for the river
segment of the business. While Crystal River takes most of
its domestic coal by rail, some tonnage will move by river,
the official said. '

PEF traditionally has used subsidiaries MEMCO Barge
Line, IMT and Dixie Fuels to move its waterborne coal, but
it sold MEMCO and its share of IMT to American Electric
Power in 2001 (CO 7/30/01).

Under the April 28 agreement, each solicitation and
resulting contract must be submitted to the PSC for review
and approval.

For details, contact Michael Lelak, manager of transportation,
at 727-824-6680 or by e-mail at
Michael.Lelak@ProgressFuels.com.
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Progress will test cross-Gulf shippers

~ Progress Energy issued a notice seeking demonstrations of Gulf of

Mexico shippers’ ability to deliver “dry bulk fuel” to the utility’s
coal-fired Crystal River power plant on the west coast of Florida
ahead of an upcoming formal solicitation for that business.

Crystal Rivers’ current contract expires on March 31, 2005.
Progress currently receives roughly 2.1-2.3mn tons/yr of “dry butk
fuel” shipped from ports in New Orleans, La., and Mobile, Ala. In
order to be considered under the formal solicitation shippers must
complete a minimum of two voyages to Crystal River this year,
although successful completion of the voyages does not obligate
Progress to award a contract.

The “unique nature” of the Crystal River channel, turmng
basin and dock require the test shipments, Progress said in a letter
to marine transportation companies issued June 9. The harbor at
Crystal Creek can accommeodate vessels of approximately 552ft in
length over all (LOA) and approximately 85ft in beam. Channel
depth is 21ft at mean low water level (MLT). The terminal uses a
Dravo traveling clamshell crane with a 25yard? bucket capable of
discharging an average of 650 tons/hour. Progress will clean the
vessel using its own equipment. Minimum air draft of the un]oader

.is approximately 58ft relative to the MLT.

The current shipper holding the Crystal River contract is Hou-

“ston-based Dixie Fuels.

For more information on the demonstration delivery please con-
tact Michael Lelak, manager of transportation at Progress, at (727)
824-6680 or via email at Michael.Lelak @ProgressFuels.com.

UP warns service woe to hit earnings

Rail service woes, including a lack of locomotive power and
crews, will cut Union Pacific’s second quarter 2004 earnings,
the company warned June 8. Second-quarter earnings are ex-
pected to be 60-65¢/share, down from the Thompson/First Cail
consensus estimate of 96¢/share. ‘ '

The rail operator said “operational inefficiencies” have kept
expenses high, while limiting the railroad’s ability to take advan-
tage of increased market demand for its services. Second-quarter
commaodity revenue is expected to increase 5 pet to record levels,
while operating expenses in the quarter continue to reflect higher
costs associated with running a less efficient network, as well as
the costs of efforts to improve service.

Volume 8, 109, June 9, 2004

The company said its average network velocity for April and
May was 21.2mph, or roughly 11 pct below the second quarter of
2003 and 3 pct below the first quarter of 2004. For the first week of
June, system train speed increased to 21.8mph.

The average terminal dwell time for April and May was 35.4
hours, an increase of about 18 pct compared with the second
quarter of 2003 and 2 pct worse than this year’s first quarter. Dwell
time for the first week of June averaged 33.8 hours.

*Although the return to network fluidity continues to be a slow
process, we are confident we have the right initiatives underway to
1mprovc operations and restore our service quality,” Dick David-
son, UP’s chairman and chief executive officer, said. :

UP expects to graduate more than 2,000 conductors in the
first half of 2004, with an additional 1,400 graduating in the third
quarter of the year. The railroad also says it is bringing additional
locomotives onto the rails almost daily, through a combination of
short- and long-term lease acquisitions, including the accelerated
delivery of 125 new locomotives ongmally scheduled for delivery
in the second half of 2004. »

“The timing of the service recovery is still difficult to predict, -
but we remain absolutely focused on putting these issues behind us
so that we can take better advantage of our franchise strength and
the unprecedented demand for rail service expected in the years
ahead,” Davidson said.

JP Morgan noted that although UP’s anticipated revenue
growth was on track with projections, “labor-driven operational
problems and fuel costs are hurting margins more than expected.”
Even with the additional crew members, UP staffing remains well
below management’s previously-announced target of 4,000 new .
hires. “We do not expect an improvement in operations until early .
2005,” a JP Morgan research note said. :

UP has battled congestion, derailments and bridge outages,
which has kept a lid on spot prices for Powder River Basin coal.
But several Midwest electric utilities have recently reported
improvements in coal deliveries over the past six to eight weeks,
noting that UP customers taking delivery on a ratable basis seem
to be getting preference aver spot deliveries. “We are doing pretty
well on deliveries,” a coal buyer told Argus. “We are not seeing
any particular holdup It was down a little bit over Memorial Day,

" nothing too serious.”

UP faces increased costs due to hmng and trmmng, crew ex-
penses, fuel consumption and equipment costs. Also, record diesel
fuel prices—expected to average $1.15/USG in the second quarter,
a 30 pct year-over-year rise—contributed to increases in operating
expenses. Although UP offset a portion of the increased fuel ex-
pense with fuel surcharges, the remainder will help lift its second-
quarter operating margin to approximately 12 pct.

“At our first-quarter earnings release in April, we advised
investors to watch our network velocity, the price of fuel and our
business volumes as the three key performance drivers for the

- second quarter and beyond,” Davidson said. “Although velocity

has stabilized over the last few weeks, we have not yet seen the
improvement necessary ta reduce costs or drive stronger revenue
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Progress will test cross-Gulf shippers

Progress Energy issued a notice seeking demonstrations of Gulf of
Mexico shippers’ ability to deliver “dry bulk fuel” to the utility’s
* ‘coal-fired Crystal River power plant on the west coast of Florida
ahead of an upcoming formal selicitation for that business.
Crystal Rivers’ current contract expires on March 31, 2005.

" Progress currently receives roughly 2.1-2.3mn tons/yr of “dry bulk
fuel” shipped from ports in New Orfeans, La., and Mobile, Ala. In
order to be considered under the formal solicitation shippers must
complete a minimum of two voyages to Crystal River this year,
although successful completion of the voyages does not obligate -

‘Progress to award a contract. » _

The “‘unique nature” of the Crystal River channel, turning

. basin and dock require the test shipments, Progress said in a letter
to marine transportation companies issued June 9. The harbor at

. Crystal Creek can accommodate vessels of approximately 552ft in

. length over all (LOA) and approximately 85ft in beam. Channel -~

depth is 21ft at mean low water level (MLT). The terminal uses a

Dravo traveling clamshell crane with a 25yard® bucket capable of

discharging an average of 650 tons/hour. Progress will clean the

* vessel using its own equipment. Minimum air draft of the unloader
is approximately 58ft relative to the MLT.
. The current shipper holding the Crysta.l vaer contract is. Hou— :

- .ston-based Dixie Fuels.

For more information on the demonstration delivery please con- - growth was on track with projections, “labor-driven operational

_problems and fuel costs are hurting margins more than expected.” '
_ Even with the additional crew members, UP staffing remains well .

. tact Michael Lelak, manager of transportation at Progress, at (727)
824-6680 or via email at Michael.Lelak @ProgressFuels.com. .

UP warns service woe o hit earnings -

. Rail service woes, including a lack of locomotive power and
crews, will cut Union Pacific’s second quarter 2004 earnings,

_ the company warned June 8. Second-quarter earnings are ex- .
- pected to be 60-65¢/share, down from tbe Thompson/Fu'st Call ‘

consensus estimate of 96¢/share.
The rail operator said “operational inefficiencies” have kept
expenses high, while limiting the railroad’s ability to take advan-

tage of increased market demand for its services. Second-quarter . -

commodity revenue is expected to increase 3 pct to record levels,
while operating expenses in the quarter continue to reflect higher
costs associated with running a less efficient network, as well as
"the costs of efforts to improve service.

The company said its average network velocity for April and
May was 21.2mph, or roughly 11 pct below the second quarter of
2003 and 3 pet below the first quarter of 2004, For the first week of

_ June, system train speed increased to 21.8mph.

The average terminal dwell time for April and May was 354
hours, an increase of about 18 pct compared with the second

" quarter of 2003 and 2 pct worse than this year’s first quarter. Dwell .

time for the first week of June averaged 33.8 hours. :
“Although the retum to network fluidity continues to be a slow .

. process, we are confident we have the right initiatives underway to

improve operations and restore our service quality,” Dick David-

“son, UP’s chairman and chief executive officer, said.

UP expects to graduate more than 2,000 conductors.in the
first half of 2004, with an additional 1,400 graduating in the third

" quarter of the year. The railroad also says it is bringing additional
- locomotives onto the rails almost daily, through a combination of

short- and long-term lease acquisitions, including the accelerated
delivery of 125 new locomotives originally scheduled for dehvery

.- in the second half of 2004.

“The timing of the service recovery is still dxfﬁcult to predxct,

- but we remain absolutely focused on putting these issues behind us -
50 that we can take better advantage of our franchise strength and
- the unprecedented demand for rail service expected in the years .

- ahead,” Davidson said.

JP Morgan noted that althoueh UP’s anuc1pated revenue

below management’s previously-announced target of 4,000 new
hires. “We do not expect an improvement in operatmns until early '
2005,” a JP Morgan research note said.

UP has battled congestion, derailments and bndge outages,

_which has kept a lid on spot prices for Powder River Basin coal. | .

But several Midwest electric utilities have recently reported

improvements in coal deliveries over the past six to eight weeks,
noting that UP customers taking delivery on aratable basis seem = .
to be getting preference over spot deliveries. “We are doing pretty .~ -

“well.on deliveries,” a coal buyer toid Argus. “We are not seeing

any particular holdup It was down a little bit over Memorial Day, _
nothing too serious.” :

UP faces increased costs due to hiring and training, crew ex-

" penses, fuel consumption and equipment costs. Also, record diesel

fuel prices—expected to average $1.15/USG in the second quaﬁer,

~a 30 pct year-over-year rise—contributed to increases in operating

expenses. Although UP offset a portion of the increased fuel ex-
pense with fuel surcharges, the remainder will help lift its second-

" quarter operating margin to approximately 12 pct.

“At our first-quarter earnings release in April, we advised

* investors to watch our network velocity, the price of fuel and our .

business volumes as the three key performance drivers for the

_second quarter and beyond,™ Davidson said. “Although velocity

has stabilized over the last few weeks, we have not yet seen the

improvement necessary to reduce costs or drive stronger revenue
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BEFORE THE PUBLIC SERVICE COMMISSION

Docket No. 050001-EI

In re: Fuel and Purchased Power Cost Recovery Clause

with Generating Performance Factor

Progress Energy Florida, Inc.’s Petition for Approval of

Waterborne Transportation Service Contracts

EXHIBIT “H”
Affreightment Contract Between Progress

Fuels Corporation and Dixie Fuels Limited

(REDACTED VERSION)
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BETWEEN FT-CF

PROGRESS FUilNSDCORPORATION Dre, o BVEC

DHwes
DIXIE FUELS LIMITED

THIS AFFREIGHMENT CONTRACT ("Contract”) is entered into by and between
PROGRESS FUELS CORPORATION, a Florida corporation, (“Shipper”) and DIXIE FUELS
LIMITED, a Texas general partnership, (“Operator”) on this 1st day of April, 2005.

WHEREAS, Shipper has purchased and will continue to purchase dry bulk fuel (“DBF”) for
use in an electric generating plant owned and operated by PROGRESS ENERGY FLORIDA,
INC. near Red Level, Citrus County, Florida, known as the Crystal River Plant, and Shipper is in
need of transportation services to move that DBF from a bulk cargo terminal(s) designated by

Shipper in the New Orleans, Louisiana and Mobile, Alabama areas to the Crystal River Plant;
and '

WHEREAS, Operator owns four (4) seagoing barges along with adequate tugs to move such

barges, empty or laden, and is willing to move DBF from the designated terminals to the Crystal
River Plant:

WITNESSETH:
For and in consideration of mutual covenants, provisions and benefits and agreements

hereinafter made and contained and other good and valuable consideration flowing between the
parties hereto, Shipper and Operator hereby agree as follows:

1. Transportation Services: 'Operator will provide marine transportation services to the
Shipper for DBF from the Terminals, as hereinafter defined, in the quantities described
herein to the Crystal River Plant on an annual, generally ratable basis. -

2. Equipment: The equipment to be employed by Operator hereunder will be ABS-classed,
seagoing, covered hopper barges and tugs of suitable horsepower (hereinafter referred to
together as the “Tow” or “Tows”). Operator shall operate and maintain the seagoing
equipment in such condition as will entitle it to the highest classification and rating by the
ABS for seagoing equipment of the same age, type and use. Operator shall operate

seagoing equipment in a manner considered safe by prudent operators of seagoing
equipment.

- 3. Jerm: The term of this Contract shall commence on April 1, 2005, and end May 31, 2008.

Notwithstanding the foregoing, either party may terminate this Contract as provided below,
upon the happening of any of the following events:
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a. A material breach of this Contract, in which event the complaining party may terminate
this Contract after giving the breaching party thirty (30) days advance written notice
specifying the reason for such termination becoming effective at the end of such thrrty
(30) day period (uniess the breach has been rectified by that time). »

b. The filing by a party for bankruptcy, liquidation, reorganization, or suspension of payment
proceeding, in which event this Contract may be terminated forthwith by the non-filing
party by grvrng written notice to the filing party.

. Load Ports: Unless otherwise hereafter directed by Shipper as provided in this Section, the
load ports for all cargoes of DBF transported under this Contract shall be the International
Marine Terminals dry bulk handling terminal located at about Mile 57 Above Head of Passes
on the Right Descending Bank of the Lower Mississippi River and the McDuffie Island Coal
Terminal and Bulk Material Handling Plant dry bulk handling terminals located at Alabama
~ State Docks, Mobile, Alabama (each hereinafter the “Terminal”). Shipper shall designate to -
. Operator in writing its representative (“Shipper's Representative”) for the purpose of
receiving Notices of Readiness (*“NORs”) by the Operator's Tows at the Terminal. -Any load
port other than the Terminal which Shipper may designate must be located on the U.S. Gulf
or East coast and the Tow must be able to safely navigate, as determined in the sole
discretion of the Operator, to, within and from such load port.

Discharge Port: The discharge port for all cargoes of DBF transported under this Contract‘
shall be the Crystal River Plant dock at Progress Energy Florida’'s generating station .in
Crystal River, Fiorida (hereinafter the “Crystal River Plant”). Shipper shall designate to
Operator in writing its representative (“Shipper's Representative”) for the purpose of
receiving NORs by Operator's Tows at the Crystal River Plant. e :

. Cargo and Shipping Terms: This Contract provides for the transportation of DBF, stowing
at not more than approximately 40 cubic feet per ST, in annual and. individual voyage
" quantities further defined herein. In the event that Shipper desires that Operator transport
. DBF stowing at greater than the cubic feet per ST limits set forth in this Section or other .
~ cargoes, such transportation shall be on such terms and conditions and at such rates as the
parties may hereafter agree.

All DBF cargoes transported hereunder shall be loaded and drscharged by Shlpper on a
Free In and Free Out, Stowed and Trimmed basis, working continuously, Saturdays,
Sundays and all holidays inciuded, basis at both the load and discharge ports.

. Cargo Quantity: The parties acknowledge and agree that the rates set forth herein are
predicated on the tendering for shipment by Shipper of minimum quantities of DBF cargo,
both with respect to quantity, in ST, shipped on each individual voyage and with respect to
cumulative quantity shipped during each contract year during the term hereof. At least:
ninety (90) days prior to the beginning of each contract year (with the exception of the first
contract year which is addressed in Section 11(b)), Shipper shall declare in writing to
Operator the quantity of DBF cargo, in ST, to be tendered during that contract year. Each
such declared quantity of cargo shall be scheduled and transported on a generally ratable
basis, i.e., evenly distributed, over the applicable contract year in single voyage increments
of not less than 15,500 ST unless a specific voyage quantity of less than 15,500ST is
designated by Operator, in its sole discretion, due to Crystal River Channel navigation
constraints. In the event Shipper fails to make available not less than 15,500 ST for any
single voyage, Shipper shall pay Operator dead freight for each such voyage.
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Freetime: Shipper shall have freetime of fourteen (14) weather working hours within which
to load each barge and twenty-five (25) weather working hours within which to discharge
each barge. Freetime will commence (i) if berth is open, upon tying up, or (i) if berth is not
open, when NOR has been tendered by Operator while within reasonable proximity to such
berth. Shifting from anchorage to berth shall not count as used freetime. For demurrage
calculation purposes, completion of loading is deemed to be when the barge finishes loading
and trimming, or if not released by the dock within fifteen (15) minutes thereafter, when the
barge is released by the dock, and completion of discharging is deemed to be when the
barge is discharged, finishes blade cleaning, or if not released by the dock within fifteen (15)
minutes thereafter, when the barge is released by the dock. Loading and Unloading Logs

shall be maintained by Shipper at the Crystal River Power Plant and at the Terminal. .

Base Freiqht Rates and Freight Rate Adjustments: Freight rates shali be composed of a |

fixed component and a fuel component. The fixed component must include all charges other

than fuel. This component shall remain fixed for the duration of the contract (except as such

- component may be adjusted pursuant to Section 20). Such charges shall include, but not be

limited to, all port charges, line handling charges, wharfage, dockage, ex:stmg taxes, and
any other charges associated with the transportation of DBF,

The Base Freight Rate, per ST or pro rata portion thereof, is set forth in ‘Schedule A hereto.
Freight rates for load ports other than the Terminal will be calculated on an equsvalent' '

- revenue per day basis net of fuel, port and voyage related expenses.

The fuel component of the Base Frelght Rate shall be adjusted as speCIﬁed in Sectnon‘lO |

_ hereof

The Base Freight Rate includes the services of an assist tug permanently statio'ned at the

- Crystal River Plant to provide docking, undocking and turning assistance to the Tows as

10.

they enter and leave the Crystal River Plant turning basin and dock. Such tug shall be of
sufficient horsepower and size to safely maneuver Tows without exception.

Shipper shall pay Operator fréight for the affreighfment services provided herednder at the

rates set forth herein. Operator shall prepare and transmit to Shipper by telefax, on the 15" |

and last day of each month, an invoice for freight for all cargo delivered in the preceding half
month and for any dead freight due pursuant to Section 7 hereof. Shipper shall pay such
invoice within thirty (30) days of receipt. Cargo weights shall be based on destination draft
survey conducted by an independent surveyor consistent with the coal supply agreementﬁ
held by Shipper. _ :

Fuel Price Adjustment: For each one (1) percent increase or decrease in the weighted
average price for all marine diesel fuel purchased by Operator for Tows in Shipper’s service,
during the term of this Contract, based on copies of actual invoices and taking into account
all discounts or surcharges actually paid (“Fuel Price”), the fuel component of the Base
Freight Rate shall be adjusted by an identical percent increase or decrease. The fuel
component of the rates shall be so adjusted on the first day of each calendar quarter, based
on the Fuel Price calculated for the calendar quarter preceding the applicable adjustment
date as compared to the Base Fuel Price, with the first such adjustment occurring on April 1,
2005. For purposes of this Contract, the Base Fuel Price is -

Page 3 of 14



11. Transportation Services; Declaring Tonnage; Payment for Quality Declared:

a. Transportation Services. The parties contemplate that Shipper will neéd to transport

b.

- C.

d.

approximately 2,300,000 to 2,500,000 ST of DBF per year from the Terminal to Crystal
River Plant under this Contract, although actual needs and tonnage will vary, depending
on operating and market conditions or other factors and that such DBF cargo tonnage
will fully utilize the available capacity of Operator's Tows. During the term hereof,
Shipper shall tender to Operator, on a generally ratable basis, requirements for marine
transportation of DBF cargo from the Terminal to Crystal River Plant, and Operator shall
transport such cargo, subject to productivity limitations beyond the control of Operator,
including, but not limited to, loading or discharging time and weather.

Declaring Tonnage. Shipper will declare its planned tonnage requirements for the initial

contract year upon execution of this Contract and thereafter at least 90 days prior to the

- start of a contact year in accordance with Section 7 hereof.

Payment for Quantity Declared. Shipper will pay freight at the applicable rate on the

greater of (i) one hundred percent (100%) of all. DBF cargo declared for each contract
year whether said DBF cargo is tendered to Operator for transportation hereunder or not
(but subject to Section 7 hereof), or (ii) all DBF cargo actually tendered in such contract
year. Any amounts owed by Shipper for cargoes declared but not tendered for shipment
in any contract year will be paid not later than the 20™ day following the end of each

- such contract year.

Underutilization:  In the event the amount of DBF cargo tonnage actually tendered by

Shipper in any contract year results in underutilization of Operator’s Tows, Shipper will
pay Operator (M@ per 24 hours, or pro rata portion thereof, per Tow for such time as
Tows are underutilized due to lack of DBF cargo tonnage, less i) actual TCE (as defined

- below) earned by Operator's Tows during such period of underutilization and, ii) dead

freight, if any, paid pursuant to Section 7 hereof. Time Charter Equivalent ("TCE") as g

‘used herein shail mean gross revenue earned by Operator's Tows in other employment,

less fue! and lube and voyage costs incurred by Operator's Tows in such other
employment, divided by the number of days that Operator’s Tows are employed in such
other employment. In the event that actual TCE earned by Operator's Tows during such

period of underutilization, together with dead freight paid pursuant to Section 7 hereof |

during such period, exceeds (il per 24 hours per Tow for such period, Operator
shall have no obligation to make any payment to Shipper with respect to such excess.

- Payment for underutilization shall be calculated on a quarterly basis. Within thirty (30)

days after the end of each calendar gquarter, Operator shall review the voyages
completed during such quarter, determine the payment for underutilization due from
Shipper hereunder, if any, and prepare and transmit to Shipper by telefax or electronic
mail an invoice for such quarier reflecting the time that Tows are .underutilized due to -

- lack of DBF cargo tonnage and charging Shipper for any such time not offset by TCE

and dead freight, as provided in this Section. Shipper shall pay such invoice to the
account specified herein for payments within thirty (30) days of receipt of proper invoice.

12.Demurrage and Despatch: In the event that loading and/or discharging the Tow is not

completed within the freetime allowed herein through no fault of Operator or the Tow,
demurrage shall accrue for all time used in excess of allowed freetime, and Shipper shall
pay Operator for the Tow at the Demurrage Rate, per hour or portion thereof, as set forth in
Schedule A. In the event that loading and/or discharging the Tow is completed within the
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13.

14.

15,

freetime allowed herein, despatch shall accrue for all allowed freetime not used, and
Operator shall provide Shipper with a credit against demurrage accrued hereunder for such
despatch at the Demurrage Rate.

Demurrage and despatch shall be calculated on a quarterly basis. Within thirty (30) days
after the end of each calendar quarter, Operator shall review the voyages completed during
such quarter, determine the demurrage and despatch accrued, and prepare and transmit to
Shipper by telefax or electronic mail a cumulative demurrage invoice for such voyages
reflecting the demurrage or despatch accrued on each such voyage and charging Shipper
for any demurrage not offset by despatch at the Demurrage Rate. Shipper shall pay such
invoice to the account specified herein for payments within thrrty (30) days of receipt of
proper invoice.

The Demurrage Rate shall be fixed during the term of thrs Contract,

Payments. Payments required by Shipper hereunder shall be made by wire transfer to the

account as styled below:

‘ ,JPMorgan Chase Bank, Houston, Texas '

For further credit to Dixie Fuels Limited

Notice of Readiness: The master of the Tow shall provide Notice of Readiness (NOR) to
Shipper's Representative upon (i) tying up, or if berth is unavailable, (ii) anchoring, as close
thereto as the Tow can safely approach, at the Terminal for loading or at the Crystal River

. Plant for discharging, as applicable, in writing, by telefax, by radio or by telephone. NOR
may be provided from a designated anchorage or other safe navrgatlng or waiting Iocatron :
as determined m the sole discretion of the master of the Tow '

Cleaning: Unless hereafter otherwise agreed by the pames Operator shall present the -

cargo holds of its barge blade cleaned of its last cargo prior to Inadmn of cargo hereunder, In

the event the barges tendered by Operator shall have last contalned cargoes other than

DBF or rock, Operator agrees to undertake such cleaning as may be necessary to ensure
the removal of any residual material which would contaminate Shipper's cargoes. Shipper

- shall, at its time and expense, blade ‘clean the cargo holds of Operator's barge after the

16.

17.

completron of cargo discharge operations.

Vessel Position and ETA Reports: Operator shall provide Shipper, via telephone, telefax
or other mutually agreed method, with the daily location of Tows in service under this
Contract, and, as a Tow enters the Lower Mississippi River or Mobile Channel, Operator
shall notify Shipper’'s Representative at the Terminal of the expected time of arrival (ETA) of
the Tow alongside the Terminal dock. In addition, the master of the Tow shall notify
Shipper's Representative at the Terminal, by telephone, teiefax, or radio, twenty-four (24)
hours and six (6) hours prior to the ETA of the Tow at the Terminal and shall notify Shipper's
Representative at the Crystal River Plant, by telephone, telefax, or radio, twenty-four (24)
hours and three (3) hours prior to the ETA of the Tow at the Crystal River Plant on each
voyage.

Safe Berth: Shipper will provide a safe berth at the load port and discharge port and will

provide cargo loading and discharging services day or night, Saturdays, Sundays and
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18.

19.

20.

holidays not excepted. Cargoes to be transported hereunder will be loaded by Shipper or its
subcontractors into Operator’'s barges at New Orleans or Mobile at no expense to Operator,
subject, however, to Operator’s instructions on trim and draft of the barges.

Loading/Unloading Damages: The parties acknowledge that loading at the Terminal, or
such other load port as the parties may hereafier agree, and discharging at the Crystal River
Plant will be performed by Shipper utilizing clamshell bucket or similar equipment. It is
understood and agreed that Operator will have no responsibility or liability for any damages
arising from Shipper's (or its subcontractor’'s) operation of the clamshell bucket or the
dockside operations of Shipper (or its subcontractors) except to the extent that any such
damage is caused or contributed to by Operator's negligence or willful misconduct in
connection with the operations of the damaged Tow. It is agreed that any damage which, in
Operator's judgment, impairs the watertight integrity or seaworthiness of the Tow will be
immediately repaired by Shipper or by Operator for the account of Shipper, and time spent in
effecting repairs, including deviation time to and from the repair berth or facility, will count as
used freetime or, if on demurrage, as time on demurrage. Repairs to damage which, in
Operator's judgment, do not affect the watertight integrity or seaworthiness of the vessel will
be for the account Shipper, but will be deferred until such time as convenient to Operator (or-
its subcontractor), and time spent effecting such repairs will not count as used freetime or, if
on demurrage, as time on demurrage. Notwithstanding the foregoing, Operator shall give
Shipper notice of any loading or unloading damage prior to the barge’s departure from the
Terminal, such other load port as the parties may hereafter agree, or the Crystal River Piant,
as applicable, and in the case of damage which in the Operator's judgment affects the
watertight integrity or seaworthiness of the Tow, Shipper shall have the right and be given
the opportunity to retain a qualified marine surveyor to examine and prepare a report on the
noted damage, particularly the extent and nature thereof, with time spent in waiting on and
conducting such survey to count as used freetime or, if on demurrage, as time on
demurrage. All claims for unloading damage not brought to Shipper's attention prior to the
barge's departure from the Terminal, such other load port as the parties may hereafter

agree, or the Crystal River Plant, as applicable, will be conclusively deemed to have been

waived.

Channel Depth: Shipper warrants the Crystal River Plant navigation channel, beginning at
navigation channel marker 2 and 3, including the Tow turning basin and the coal dock,
(collectively the “Channel”) is at least twenty (20) feet at mean low water. In the event that
the depth of the Channel in any specific location is reduced to less than twenty (20) feet at
mean low water, as determined by periodic surveys which Shipper shall conduct at least
once in every twenty-four (24) months during the term hereof, dredging will occur (either by
Shipper or at Shipper’s direction and, in either case, at Shipper’s expense) to restore the
entire Channel or location so affected to a depth of at least twenty (20) feet at mean low
water, time being of the essence, but in any case within four (4) months after detection by
such survey or after written notification by Operator of a deficiency in Channel depth.
Similarly, all Channel markers and navigation aids, whether required by cognizant regulatory
authority or which have been previously installed for the convenience of Shipper and its
subcontractors, including Operator shall be maintained by Shipper at Shipper's expense
throughout the term of this Contract.

New Regulations: It is recognized by Shipper that during the term of this Contract that
government regulations may be imposed which could result in material increases in the
operating costs of the tugs and barges which were not contemplated by either Operator or
Shipper at the time this Contract was executed. Should such a situation arise, Operator shall
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21.

22.

23.

24.

25.

notify Shipper in writing, and thereafter Operator and Shipper shall negotiate in good faith a
reasonable adjustment in the freight rate or other means of reimbursing Operator for a
reasonable share of such unexpected costs. In the event Operator and Shipper do not reach
agreement within sixty (60) days of Operator's notice, Operator shall have the option to
terminate this Contract by written notice to Shipper.

Audit: Operator agrees to maintain books, records, documents and other evidences
pertaining to the cost of this Contract (herein collectively called the “Records”) to the extent
and in such detail as will properly reflect all cost and expenses of whatever nature for which
reimbursement is claimed under this Contract. Upon request of Shipper, Operator shall
make available at Operator's office any and ‘all such Records, along with related
correspondence, receipts, vouchers, memoranda pertaining to the Contract, for inspection
audit or reproduction by any authorized representative of Shipper. Operator shall preserve
all such Records for a period of five (5) years after final payment hereunder during which
period Shipper may complete an audit thereof. Should discrepancies or questions arise, the
records shall be preserved until agreement is reached. :

Default: No default of either party to this Contract in the performance of any of its
covenants or obligations hereunder, which, except for this provision, would be the legal
basis for rescissions or termination of this Contract by the other party hereto, shall give or
result in such a right unless and until the party committing such default shall fail to correct
the default within thirty (30) days after written notice of claim of such default is given to such
defaulting party by other party hereto.

General Average: In the event of accident, danger, damage, or disasier before or after
commencement of a voyage hereunder resulting from any cause whatsoever, whether due
to negligence or not, for which, or for the consequence of which, Operator is not responsible
to Shipper or cargo owners by statute or contract or otherwise, the cargo, Shipper,
consignee and other parties having an interest in the cargo shall, jointly and severally, .
contribute in general average to the payment of any sacrifices, losses or expense of a
general average nature that may be made or incurred and shall pay salvage and special
charges incurred in respect of the cargo. General average, if any, shall be settled according
to York-Antwerp Rules, 1994, and as to matiers not therein provided for, according to the
usages and customs of the Port of New York.

Both to Blame Collision: If the Tow comes into collision with another vessel as a result of
the negligence of the other vessel and any act, neglect or default of Operator or the master
or the crew of the Tow, for which, or for the consequence of which, Operator is not
responsible to Shipper or cargo owners by statute or contract or otherwise, Shipper and
other parties having an interest in the cargo shall, jointly and severally, indemnify Operator
against all liability to the other vessel or her owners or the owners of the cargo of the other
vessel with respect to any payment which Shipper or such other parties have received or
may be entitled to receive from the other vessel or her owners, or the owners of the cargo of
the other vessel.

Force Majeure: The term “force majeure” means any event, whether foreseeable or not,
which is beyond the control of and occurs without fault or negligence of the party asserting
the force majeure and which wholly or partly prevents the performance of any of the duties
and responsibilities of the party asserting the force majeure (other than obligations of such
party to pay or expend monies for or in connection with the performance of such party’s
duties and responsibilities under this Contract), including, but not limited to, an act of God or
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an act of the public enemy; fire, flood, explosion or other serious casualty; unusually severe
weather; war (whether declared or not); warlike circumstances; mobilization; revolution; riot
or civil commotion; legal intervention; regulations or orders of governmental authority; strike,
lockout or other labor disputes (all of which shall be settled solely at the discretion of the
party having the difficulty).

Failure as a result of force majeure, of any supplier of Shipper to deliver coal to it pursuant to
contracts or commitments between the supplier and Shipper shall constitute an event of
force majeure assertable by Shipper against Operator. The failure, as a result of force
majeure, of Progress Energy Florida to use or accept coal to be supplied by Shipper and
delivered by Operator under this Contract shall constitute an event of force majeure assertied
by Shipper against Operator

In the event of a breach of contract by a subcontractor of any party hereunder, that party

shall not declare such a breach a force majeure event hereunder, and such party shall make
all reasonable efforts to enforce its contract, including the commencement and diligent

- prosecution of legal proceedings, including any necessary appeals to establish liability and
- to enforce any judgment whrch may be obtained.

I, because of force majeure, either Shrpper or Operator is unable to carry out its obligations

to each other under this Contract (other than obligations of such party to pay or expend
monies for or in connection with the performance of such party’s duties and responsibilities
under this Contract), and if such party promptly gives written notice of such force majeure to
the other party, then the obligations of both parties under this Contract shall be totally

- excused to the extent, but only to the extent, made necessary by such force majeure '

provided that the effect of such force majeure is eliminated insofar as possible with all
reasonable dispatch. The party asserting force majeure shall promptly take all lawful steps at

. any reasonable cost to eliminate the force majeure

26.

27.

lnsurance Operator shall carry at its expense P&! insurance (but not tower's liability

covering cargo) with a minimum limit of $50,000,000. Shipper hereby acknowledges that the

freight rate specified herein does not contemplate or include liability for ioss of or damage to

the cargo or an allowance for liability insurance covering the cargo. Shipper shall carry at its

expense all risk cargo insurance covering DBF transported pursuant to this Contract. As
additional consideration supporting Operator’s undertakings, except as provided in Section

23, Shipper shall and it does hereby agree to hold Operator, its Tows, masters, crews,

agents and employees, harmiess from claims for cargo loss, damage or contamination,

whether arising or resulting from an act of neglect or default in the navigation or .
management of the Tow and/or care and custody of the cargo, including, but not limited to,
explosion, fire, collision, stranding, salvage operations, equipment defects, or other peril,
danger or accident of navigable waters or from any other cause of whatsoever kind arising.
Without limiting the generality of the above, Operator, although not a common carrier, shall
be entitied to the same limitation of liability as common carriers receive under the Carriage
of Goods by Sea Act, 1936, (46 U.S.C.A. 1300, et seq.). Nothing in this Contract shall be
construed to deprive Operator of, or limit Operator’s rights to, any statutory protection or
limitation of liability, which would otherwise be applicable.

Indemnity: Definitions: For the purposes of this Section 27, the following terms shall have
the following meanings:
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“Environment” means soil, surface waters, ground waters, land, stream sediments, surface
or subsurface strata, ambient air and any and all other environmental media.

“Environmental Condition™ means any condition involving or resulting from the presence of
'DBF in the Environment which is reasonably likely to or does result in any damage, loss,
claim, demand, order or liability to or against Shipper or Operator (lncludlng, without
limitation, claims by any third party or any Governmental Authority). .

“Environmental Law”™ means any law, regulation, rule, ordinance, guideline, criterion,
mandate, order or by-law at the federal, state or local level, relating to pollution or protection .
of the Environment. . . o

“Governmental Authority” means any federal, state, local or municipal governmental body;
any governmental, regulatory or administrative agency, commission, body or other authority
exercising or entitled to exercise any administrative, executive, judicial, legislative, policy, -
regulatory or taxing authority or jurisdictional power; and any court or governmental tribunal.

“Person” means any individual, corporation, limited liability company, partnership, limited
_partnership, joint venture, trust, unmcorporated organization, assomatlon Governmental’
Authority or other entity. .

a. General. Subject to the provisions of Section 26 with respect to DBF loss, damage or
contamination, each party (“Indemnifying Party”) shall indemnify, hold harmiess and
defend the other party and such other party’s affiliates, directors, officers, agents,
employees, contractors, subcontractors, successors and assigns (collectively,
“Indemnified Party”) from and against any and all claims by any party for loss, liability,

- damage, cost or expense, including damage and liability for bodily injury to or death of .
Persons or damage to property of Persons (collectively “Liability”) to the extent caused
by the Indemnifying Party’s violation of applicable law, breach of any of the Indemnifying
Party’s representations or warranties made herein, or the Indemnifying Party’s failure to
perform any of its obligations under this Contract or because of any negligence -or
wrongful acts or omissions, regardiess whether arising under applicable law, rule or
regulation- or otherwise; provided, however, that neither party shall have any .

- indemnification obligations under this Section 27 in respect of any Liability to the extent
caused by the negligence, bad faith or willful misconduct of the other party or such other
party's affiliates, directors, officers, agents, employees, contractors, subcontractors,
successors, assigns or Persons under such other party’s control.

b. Environmental Indemnity. The Indemnifying Party shall protect, defend, indemnify and
. hold harmiess the Indemnified Party from and against any and all claims by any third
party (including without limitation a Governmental Authority) for any loss, liability,
damage, cost or expense (including reasonabie expenses for consulting and
professional expenses incurred in investigation, cleanup, response, removal or other
remedial costs) (collectively “Environmental Liability”) imposed upon, incurred by or
asserted against the Indemnified Party i) caused by the Indemnifying Party’s violation of
any Environmental Law, or ii) any Environmental Condition caused by the Indemnifying
Party’s wrongful acts or omissions(including breach of any contractual duty), provided,
however, that neither party shall have any indemnification obligations under this Section.
27 in respect of any Environmental Liability to the extent caused by the negligence, bad
faith or willful misconduct of the other party or such other party's affiliates, directors,
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officers, agents employees, contractors, subcontractors SUCCESSOTS, assrgns or
Persons under such other party's control.

c. Procedure.

i) Promptly after receipt by the Indemnn‘”ed Party of any claim or notice of the
- commencement of any legal proceeding or investigation as to which it is or may be
entitled to indemnification under this Section 27, such party shall notify the
Indemnifying Party of such fact. The Indemnifying Party shall have the right to
assume the defense thereof with counsel designated by such Indemnifying Party and
reasonably satisfactory to the Indemnified Party; provided, however, that if the
defendants in any such action include both the Indemnified Party and the
Indemnifying Party and the Indemnified Party shall have reasonably concluded that
there may be legal defenses available to it which are different from or additional to
those available to the Indemnifying Party, the Indemnified Party shall have the right
to select separate counsel to assert such legal defenses and to otherwise participate
in the defense of such Indemnified Party; provided, further, if the claim is one that
cannot by its nature be defended solely by the Indemnifying Party, the indemnified
Party shall make available all information and assistance as the Indemnifying Party
may reasonably request at the expense of the Indemnifying Party. The Indemnified |
‘Party shall be entitled, at its expense, to participate in any action, suit or proceeding,
the defense of which has been assumed by the Indemnifying Party. The Indemnified
Party shall be prohibited from settling a claim without the Indemnifying Party's
~consent as long as the Indemnifying Party is defending the claim without any
reservation of rights, unless the Indemnified Party releases the Indemnifying Party
from its obligations under this Section 27 with respect to the claim being settled.
Notwithstanding the foregoing, the Indemnifying Party shall not be entitled to assume
and control the defense of any such action, suit or proceedings if and to the extent
that, in the opinion of the Indemnified Party and its counsel, such action, suit or
proceeding involves the potential imposition of criminal liability on the Indemnified -
Party or a conflict of interest between the Indemnified Party and the indemnifying
Party, and in such event the Indemnifying Party shall pay the reasonable expenses
of the Indemnlﬂed Party in such defense

i) Should any Indemnified Party be entrtled to indemnification under this Section 27 and
should the Indemnifying Party fail o assume the defense of such claim, such
Indemnified Party may, at the expense of the indemnifying Party, contest, settle or
pay such claim as it may reasonable and in good faith determine to be appropriate.

i) In the event that an Indemnifying Party is obligated to indemnify and hold any

Indemnified Party harmiess under this Section 27, the amount owing to the

Indemnified Party shall be the amount of such Indemnified Party's actual Liability or
Environmental Liability.

28. Arbitration: Any and all differences and disputes of whatsoever nature arising out of this
Contract shall be put to arbitration in the City of Tampa, Florida, pursuant to the Maritime
Law of the United States, The Federal Arbitration Act, and the Rules of the Society of
Maritime Arbitrators, Inc., before a panel of three (3) persons, consisting of one arbitrator to
be appointed by each of the parties hereto and third by the two so chosen. The decision or

" that of any two of the three on any point or points shall be final. Until such time as the
arbitrators formally close the hearings, either party shall have the right by written notice

Page 10 of 14



29.

30.

31.

served on the arbitrators and on the other party to specify further disputes or differences
under this Contract for hearing and determination. The arbitrators may grant any relief,
which they, or a majority of them, deem just and equitable and within the scope of the
agreement of the parties, including, but not limited to, specific performance. Awards made
pursuant to this Section may include costs and shall include a reasonable aliowance for the
prevailing party’s attorneys fees. Judgment may be entered upon any award made
hereunder in any court having jurisdiction in the premises.

For disputes in which the total amount claimed by both parties does not exceed U.S.
ﬁthe arbitration shall be conducted in accordance with the Shortened Procedures of
the Society of Maritime Arbitrators, Inc.

Applicable Law: This Contract shall be interpreted and enforced in accordance with the
General Maritime Law of the United States, excluding any conflicts of laws principles that
would direct the substantive law of another jurisdiction to apply, and, to the extent that such
General Maritime Law is inapplicable, the laws of the State of Florida, excluding any conflicts
of laws principles that would direct the substantive law of another jurisdiction to apply.

No Waiver of Performance: The failure of any party to insist in any one or more instances
upon performance of any of the terms, covenants or conditions of this Contract shall be not
construed as a waiver or relinquishment of such performance of any such term, covenant or

condition, but each party’s obligation with respect to future performance shall remain in full
force and effect. '

Assignment: Neither party shall assign this Contract or its rights hereunder without the
prior written consent of the other party, which consent shall not be unreasonably withheld or
delayed; provided, however, either party may without the consent of the other party, i)
transfer, sell, pledge, encumber or assign this Coniract or the accounts, revenues or
proceeds hereof in connection with any financing or other financial arrangements, ii) transfer

- or assign this Contract to an affiliate of such party which affiliate’s creditworthiness is equal

32.

to or higher than that of such party, or iii) transfer or assign this Contract to any person or
entity succeeding  to all or substantially all of the assets of such party or pursuant to any
consolidation or amalgamation with, merger with or into another entity or the reorganization,
incorporation, reincorporation or reconstitution into or as another entity; provided, however,
that in each such case, any such assignee shall have a creditworthiness equal to or higher -
than that of such party and any such assignee shall agree in writing to be bound by the
terms and conditions hereof and so long as the transferring party delivers such tax and
enforceability assurance as the non-transferring party may reasonably request. Any transfer
or assignment of this Contract made in compliance with Clause ii) or iii) of this Section 31
shall constitute an acceptance and assumption of such obligations by the transferee, a
novation of the transferee in place of the transferor with respect to such obligations (and any
related interests so transferred), and a release and discharge by the non-transferring party
of the transferor from, and an agreement by the non-transferring party not to make any claim
for payment, liability, or otherwise against the transferor with respect to such obligations
from and after the effective date of the transfer or assignmen.

Severability: If any provision of this Contract shall finally be determined to be uniawful or

otherwise unenforceable, then such provision shall be deemed to be severed from this
Contract and every other provision of this Contract shall remain in full force and effect.
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33.Corporate Authority: Each party represents to the other that it has full corporate authority
and the necessary approval to enter lnto and perform this Contract in accordance with its
terms. .

34.Entire_Agreement: This instrument embodies the entire agreement and understanding
between Shipper and Operator, and there are no agreements, understandings, conditions,
warranties or representation, oral or written, express or implied, with reference to the subject
matter hereof that are not merged herein or superseded hereby. This Contract may be
modified only in wrltlng signed by both parties.

35. Notices: Al notices given under this Contract shall be made in writing, and if to Shipper
shall be properly given if delivered in person to its Vice President or sent by certified mail
addressed as follows

Vice President

Fuel Transportation

Progress Fuels Corporation
200 Central Avenue

St. Petersburg, Florida 33701

Notices, lf to Operator, shall be properly given if dellvered in person 1o its President or sent
by certified mall addressed as follows

Dixie Fuels Limited
~ 55 Waugh Drive, Suite 1000
Houston, Texas 77007

Either party may designate in wr|t|ng to the other a dlfferent address for the delivery of
notices hereunder. : ‘

36. Environment. Health, and Safetv:

a. Definitions (as used in this Section).

i. Claim means admmlstratlve regulatory or judicial action, suite, dispute, |lablllty,.
Judgment penalty, damages, directive, order or claim.

ii. EHS means relating to the management of any material or the protection of human
health, public safety, occupatlonal/mme safety and health, the environment or
natural resources. .

ii. Law means any binding authority, demand, or permitting requirement issued by a
legislative, judicial, or executive governmental body.

b. Compliance. Operator shall comply with all applicable EHS Laws.
c. Audits. Shipper may audit Operator's EHS compliance. Within thirty (30) days of

Shipper's request, Operator shall deliver to Shipper (1) all records regarding (a)
Operator’s actual or alleged violations of EHS laws and (b) EHS claims asserted against
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Operator, in each case in the five year period preceding Shipper’s request and (2) any
executed consent form(s) necessary for Shipper to obtain from regulatory agencies and
other third parties information regarding Operator's EHS compliance. .

IN WITNESS WHEREOF, the parties have executed thls Aﬁrelghtment Contract on the date first

written above

WITNESS:

M QW

‘BY: | QW

P m,‘.a/';&ﬁ/

WITNESS:

PROGRESS FU

Vice President—Coal Procurement

Date 'E_xécuted:_ | —5’/ 2 5‘/35' |

DIXIE FUELS LIMITED, a Partnership

- by Dixie Bulk Transpor, Inc., its General Partner

I/

NJH. PyneYPresident

Date Executed: __ S -7 ¢ - & S
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Base Freight Rates ($/ST)

New Orleans
International Marine Terminals

< 2.5mm tons per contract year
> 2.5mm tons per contract year

Mobile
< 2.5mm tons per contract year

> 2.5mm tons per contract year

Demurrage Rate ($/hour)

Dead Freight Rates ($/ST)

< 2.5mm tons per contract year
> 2.5mm tons per contract year

Schedule A

Rates A

Page 14 of 14




e P

COMFIDEMTIAL  22¢

cAl

THHM

VHH

» | | - YD)

ASSIST TUG AGREEMENT ,m{lF

BETWEEN ST 3 /-lﬂ:’;i(nib
PROGRESS FUELS CORPORATION V. HieKs
AND | FT-cF

DIXIE FUELS LIMITED c -
| Ories. > EYET! ._;*,‘oc_

This Assist Tug Agreément (“Agreemént ’) 1s entered into by and between Progresé Fuels -
Corporation, a Florida Corporation, (“PFC”) and Dixie Fuels Limited, a Texas general
partnershxp, (“DFL”) on this 16th day of May, 2005. '

WHEREAS, DFL is the owner of the M/V DIXIE REBEL Official Number 299033 (the
“Vessel”). The Vessel is utilized by DFL at DFL’s own cost and expense in providing
assist tug service to other DFL owned vessels calling at the Progress Energy Florida
Crystal River, Florida Plant, including the Plant channel and approaches (“Crystal
River”) pursuant to that certain Affreightment Contract dated April 1, 2005 between PFC
and DFL (“DFL Affreightment Contract”) and : .

WHEREAS, 'subsequent to the DFL Affreightment Contract, PFC has entered into an
_ Affreightment Contract with Express Marine, Inc. (“EMI”) (“EMI Affreightment
" Contract™) similar to the DFL Affreightment Contract, except such EMI Affreightment
Contract obligates PFC to prowde Crystal R]VCI assist tug services to EMI at no cost and
€xpense to EMI; and . -

WHEREAS PFC des1res DFL to provide Crystal River assist tug service to EMI and
" DFL is willing to provide such Crystal River assist tug service to EMI for PFC pursuant
to the terms and condmons hereof.

WITNESSETH

For and in consideration of the mutual covenants, provisions and beneﬁts and agreernents ”
hereinafier made and contained and other good and valuable consideration ﬂowmg
between the parties hereto, PFC and DFL hereby agree as follows:

1. Assist Tug Service: PFC requests that DFL employ the Vessel to provide assist tug.
service at Crystal River to vessels owned and operated by EMI performing
transportation service to PFC pursuant to the EMI Affreightment Contract (“EMI
Vessels”) (the “Service”) and DFL agrees to provide the Service, upon reasonable
notice from PFC.

2. Term: The term of this Afrreernent shall commence on June 1 2005 and end on May
31, 31, 2008. : ; .



3. Indemnification: In consideration of DFL’s agreement to provide the Service and
subject to the other terms of this letter, PFC hereby agrees to defend, indemnify and
hold harmless, DFL, its partners, their respective parent, subsidiary and affiliate
companies and each of their respective employees, directors, officers, servants,
agents, invitees and vessels, including the Vessel (the “indemnities”), from and
against any and all claims, demands, liabilities or causes of action of every kind and
character as may arise out of provision of the Service, in favor of any person or party,
including without limitation EMI and its parent, subsidiary and affiliate companies
and each of their respective employees, directors, officers, servants, agents, invitees
and third parties, for injury to, illness or death of any person; for damage to or loss of
property, including EMI Vessels and their cargo; for wreck removal; for pollution
damages, including but not limited to costs associated with spill response, removal,
and remediation, and damages to the environment; for violation of any requirement of
law or regulation; or for consequential damages of any type other than consequential
damages suffered by DFL, including loss of use of the Vessel. PFC further expressly
agrees that, EXCEPT TO THE EXTENT OF THE GROSS NEGLIGENCE OR
WILLFUL MISCONDUCT OF ANY OF THE INDEMNITEES, THE FOREGOING
INDEMNITY OBLIGATIION IS WITHOUT REGARD TO ANY NEGLIGENCE,
INCLUDING SOLE NEGLIGENCE, FAULT OR STRICT LIABILITY OF ANY
OF THE INDEMNITIES AND WITHOUT REGARD TO ANY
UNSEAWORTHINESS OF, CONDITION OF, OR DEFECT IN THE VESSEL.

4. Compensation: In further consideration of DFL’s agreement to provide the Service,
PFC shall compensate DFL for the costs incurred by DFL in performing the Service.
For the purposes of this Agreement, such costs are agreed by the parties hereto as
being -per assist, with each assist on-dock and off-dock being considered a
separate assist.

5. Arbitration: Any and all differences and disputes of whatsoever nature arising out of
this Agreement shall be put to arbitration in the City of Tampa, Florida, pursuant to
the Maritime Law of the United States, The Federal Arbitration Act, and the Rules of
the Society of Mantime Arbitrators, Inc., before a panel of three (3) persons,
consisting of one arbitrator to be appointed by each of the parties hereto and third by
the two so chosen. The decision or that of any two of the three on any point or points
shall be final. Until such time as the arbitrators formally close the hearings, either
party shall have the night by written notice served on the arbitrators and on the other
party to specify further disputes or differences under this Agreement for hearing and
determination. The arbitrators may grant any relief, which they, or a majority of them,
deem just and equitable and within the scope of the agreement of the parties,
including, but not limited to, specific performance. Awards made pursuant to this
Section may include costs and shall include a reasonable allowance for the prevailing
party’s attorneys fees. Judgment may be entered upon any award made hereunder in
any court having jurisdiction in the premises.



For disputes in which the total amount claimed by both parties does not exceed U.S. :
d . the arbitration shall be conducted in accordance with the Shortened
" Procedures of the Society of Maritime Arbitrators, Inc.

6. Applicable Law: This Agreement shall be interpreted and enforced in accordance
with the General Maritime Law of the United States, excluding any conflicts of laws
~ principles that would direct the substantive law of another jurisdiction to apply, and,
to the extent that such General Maritime Law is inapplicable, the laws of the State of
Florida, excluding any conflicts of laws prmc:ples that Would direct the substantive
Jaw of another jurisdiction to apply.

7. Assignment: Neither party shall assign this Contract or its rights hereunder without
the prior written consent of the other party, which conserit shall not be unreasonably
withheld or delayed; provided, however, either party may without the consent of the
other party, i) transfer, sell, pledge, encumber or assign this Contract or the accounts,
revenues or proceeds hereof in connection with any financing or other financial
arrangements, 1i) transfer or assign this Contract to an affiliate of such party which
affiliate’s creditworthiness is equal to or higher than that of such party, or iii) transfer
or assign this Contract to any person or entity succeeding to all or substantially all of
the assets of such party or pursuant to any consolidation or amalgamation with,

‘merger with or into another entity or the reorganization, incorporation, -
reincorporation or reconstitution into or as another entity; provided, however, that in

each such case, any such assignee shall have a creditworthiness equal to or higher

than that of such party and any such assignee shall agree in writing to be bound by the’
terms and conditions hereof and so long as the transferring party delivers such tax and

enforceability assurance as the non-transferring party may reasonably request. Any -~ |

transfer or assignment of this Contract made in compliance with-Clause ii) or iii) of |
this Section 31 shall constitute an acceptance and assumption of such obligations by -~

the transferee, a novation of the transferee in place of the transferor with respect to . =

such obligations (and any related interests so transferred), and a release and discharge

~ by the non-transferring party of the transferor from, and an agreement by the non--
transferring party not to make any claim for payment, liability, or otherwise against
the transferor with respect to such obli gatlons from and aﬁer the effective date of the
transfer or asmgnment

8. Severability: If any provision of this Agreement shall finally be determined to be .
unlawful or otherwise unenforceable, then such provision shall be deemed to be
severed from this Agreement and every other provxs:on of this Agreement shall
remain in full force and effect.

9. Corporate Authority: Each party represents to the other that it has full corporate
authority and the necessary approval to enter into and perform this Agreement in
accordance with its terms.

10. Entire Agreement: This instrument embodies the entire agreement and
understanding between PFC and DFL, and there are no agreements, understandings,




11.

conditions, warranties or representation, oral or written, express or implied, with
reference to the subject matter hereof that are not merged herein or superseded
hereby. This Agreement may be modified only in writing signed by both parties.

Notices: All notices given under this Agreement shall be made in Writing, and if to
PFC shall be properly given if delivered in person to its Vice President or sent by
certified mail addressed as follows: :

Vice President

Coal Procurement

Progress Fuels Corporation
200 Central Avenue

St. Petersburg, Florida 33701

Notices, if to DFL, shall be properly given if delivered in person to its Premdent or
sent by certlﬁed mail addressed as follows

Dixie Fiels Limited

55 Waugh Drnive, Suite 1000
Houston, Texas 77007

Attn: Mark R. Buese

Either party may designate in writing to the other a different address for the delivery
of notices hereunder.

IN WITNESS WHEREOF, the parties have executed this Assist Tug Agreement on the

date first written above.

PROGRESS FUELS RATION

p

Vic,e’lfresident——Coal Procurement

DIXIE FUELS LIMITED, a Partnership
by Dixie Bulk Transport, Inc., its General Partner

2

\JIH. Pyne President
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 COMFICEMTAL

AFFRElGHTMENT CONTRACT
- BETWEEN
o PROGRESS FUELS CORPORATION
.. - AND
- RN EMI-PA, INC.

_ THIS”AFFREIGHMENT' CONTRACT (* Contract")’v is” entered into by and :'betyveen :
PROGRESS FUELS CORPORATION, a Flonda corporation, (“Shipper”) and EMI PA, INC,, a
_ Pennsylvanra corporatlon (Operator") on this 1% day of Apnl 2005 N -

. WHEREAS Shrpper has purchased and will contlnue to purchase dry bqu fuel (“ DBF”) for
use in an electric generatmg plant owned and operated by PROGRESS ENERGY FLORIDA, =

INC. near Red Level, Citrus County, Florida, known as the Crystal River Plant, and Shipperisin = -

need of transportation services to move that DBF from a bulk cargo terminal(s) designated by

. Shipper |n the New Orleans Loursnana and Moblle Alabama areas to the Crystal Rrver Plant B
- and ‘ . . .

| WHEREAS Operator owns one seagoing barge along with an adequate tug to move such
barge, empty or laden, and is wrlllng to move DBF from the desngnated terminals to the Crystal
- Rrver Plant : s :

WITNESSETH

For and in consrderatron of mutual covenants provrsmns and benef ts and ‘agreements: .
‘ herernafter made and contained and other good and valuable consnderatlon ﬂowmo between the
pames nereto bnlpper anc uperator nereoy agree as TOIIOWS

1 Transportatlon Servrces Operator wrll provrde marine transportatron services . to the

“Shipper for DBF from the Terminals, as hereinafter defined, in the quantmes described
, herern to the Crystal River Plant on an annual, ratable basrs '

2. Egurp_ment The equment to be employed by Operator hereunder will be an ABS classed
~seagoing, covered hopper barge and tugof suitable horsepower (hereinafter referred to -
together as the “Tow”). Operator shall operate and maintain the seagoing equipment at an
~ ABS +1 Rating. Operator shall operate seagoing equipment in a manner considered safe by
“prudent operators of seagoing equipment. Further, Operator agrees that its equipment will

have cutouts between holds to facilitate cleanlng Subcontractrng of outside equipment shall
- be done only upon mutual agreement. :

3. Term: The term of thrs Contract shall be for three (3) years, commencrng on the date of the-
- first Ic loadrng and endrng 36 months later. g

’ No later than Eighteen (18) months pnor to the explratnon of the contract term, Operator and
- Shipper will.have the obligation to.inform.the other party whether they desire a contract
» extension of up to two (2) consecutive years following the expiration of the original contract
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- term. " The parties will then meet to mutually resolve the terms and condltnons of such an
. extension. However, neither party is obhgated to agree to such contract extensnon ’

Notwnthstandmg the foregoing, either party may tennlnate this Contract as provuded below, |
’ upon the happemng of any of the following events: - -

'a A material breach of this Contract, in whnch event the complaining party may terrnmate
this Contract after giving the breaching party thirty (30) days advance written notice, or
fifteen (15) days in the case of default for failure to pay invoices or other amounts due
hereunder, specifying the reason for such termination becoming effective at the end of .

_ such fifteen (15) or thlrty (30) day period (unless the breach has been rectlﬂed by that
. tnme)

 b. Thefi fiing by a party for bankruptcy, liquidation reorganization, or suspension of payrnent
proceedlng, in which event this Contract may be terminated forthwith by the non—ﬂlng o
party by glvmg wntten notice to the filing party. '

. Load Ports: Unless otherwise hereafter directed by Shipper as provided in this Section, the
load ports for all cargoes of DBF transported under this Contract shall be the International
- Marine Terminals dry bulk handling terminal located at about Mile 57 Above Head of Passes
~on the Right Descending Bank of the Lower Mississippi River and the McDuffie Island Coal
Terminal and the Three Mile Creek Bulk Handing Facility dry bulk handiing terminals
located at Alabama State Docks, Mobile, Alabama (each hereinafter the “Terminal”). Shipper:
shall designate to Operator in writing its representative (“Shipper's Representative”) for the
purpose of receiving Notices of Réadiness (“NORs”) by the Operator's Tow at the Terminal.

_Any load port other than the Terminal which Shipper may designate must be located on the

- U.S. Gulf or East coast and the Tow must be able to safely navigate, as determlned in the
~ sole discretion of the Operator, to, within and from such load port

. stcharqe Port The dlscharge port for all cargoes of DBF transported under this Contract

rrrrr PR
chell bs 4e P""'*"' ~ively Plelr dodk ek P.Csucas Ellclsy rioricda's scHCIaLIIIB station in

Crystal River, Florlda (hereinafter the “Crystal River Plant”). Shipper shall designate to

- 'Operator in writing its representative (“Shipper's Representative™) for the purpose of ’
) recelvmg NORs by Operators Tow at the Crystal Rlver Plant

. Carqo and Shipping Terms This Contract provides for the transportation of DBF stowing .

' at not more than approximately 40 cubic feet per short ton (ST), in annual and individual

voyage quantities further defined herein. In the event that Shipper desires that Operator
transport DBF stowing at greater than the cubic feet per ST limits set forth in this Section or
other cargoes, such transportation shall be on such terms and conditions and at such rates
as the parties may hereafter agree.

All DBF cargoes transported hereunder shall be loaded and discharged by Shipper on a
- Free In and Free Out, Stowed and Trimmed basis, working continuously, Saturdays,
: Sundays and all holidays 1nc|uded basis at both the load and discharge ports.

. Carqo Quantlty: The parties acknowledge and agree that the rates set forth herein are
predicated on the tendering™for shipment by Shipper of minimum quantities of DBF cargo
which will employ and utilize Operator's Tow on a full time and continuous basis throughout
the term of the contract, both with respect to quantity, in ST, shipped on each individual
voyage and with respect to cumulative quantity shipped during each contract year during the
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term hereof.. Cargo shall be scheduled and transported on a ratable basis, i.e., evenly
distributed, over the applicable contract year in single voyage increments of not less than -
15,000 ST unless a specific voyage quantity of less than 15,000 ST is designated by

Operator due to Crystal River Channel navigation constraints. In the event Shipper fails,

- whether or not as a result of a Force Majeure, to make available not less than 15,000 ST for

any single voyage, or if a quantity of less than 15,000 ST must be carried on any specific
voyage due to water depth constraints of less than 20 feet mean low water in the Crystal -
River Channel, Shipper shall pay Operator dead freight for each such voyage at the rate’

- specified in Schedule A attached hereto. The fuel component of the Deadfreight Rates

specified in Schedule A shall be adjusted during the contract in accordance with Section 10

_of this contract.- o

. Freetime: Shipper shall have freetime of foUrteen (14)‘ weather running hours within which
. to load each barge and twenty-five (25) weather running hours within which to discharge

each barge. Freetime at the Terminal or other load port will commence (i) if berth is open,

upon tying up, or (i) if berth is not open, when NOR has been tendered by Operator while -

within reasonable proximity to such berth. Freetime at Crystal River will commence (i) if
berth and navigation channel are open, upon tying up, or (i) if berth is not open or the
navigation channel is unavailable due to vessel traffic, when NOR has been tendered by
Operator while within reasonable proximity to the channel entrance. Shifting from anchorage -
to berth shall not count as used freetime. For Freetime, demurrage and dispatch calculation

. purposes, completion of loading is deemed to be when the barge finishes loading and

trimming and completion of discharging is deemed to be when the barge is discharged and

finishes blade cleaning. Loading and Unloading Logs shall be maintained by Shipper at the =~ - |
Terminal and at the Crystal River Power Plant. :

. Base Freight Rates and Freight Rate Adjustments: Freight rates shall be composed of a

fixed component and a fuel component. The fixed component must include all charges other

- than fuel. This component shall remain fixed for the duration of the contract (except as such =
component may be adjusted pursuant to Section 20). Such charges shall include, but not be

limited to, all port charnges, line handlina charaoes. wharfane, dackane tavae anAd mmu Athkar
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charges associated with the transportation of DBF existing and assessed at the time of

entering this contract. Shipper warrants that it does not and shall not assess any such'
charges at the Discharge Port. _ R

The Base Freight Rate per ST or pro rata portion thereof is set-forth in Schedule A hereto.

- Freight rates for load ports other than the Terminal will be calculated on an equivalent

revenue per day basis net of fuel, port and voyage related expenses.

The fuel component of the Base Freight Ra{e shall be adjusted as specified in Section 10
hereof. o : ' : '

Shipper shall provide at its cost the services of an assist tug permanently stationed at the
Crystal River Plant to provide docking, undocking and turning assistance to the Tow as it
enters and leaves the CrystalRiver Plant turning basin and dock. Such tug shall be of
sufficient horsepower and size to safely maneuver Tows without exception.

~ Shipper shall pay Operator Treight for the affreightment services provided hereunder at the |

rates set forth herein. Operator shall prepare and transmit to Shipper by telefax, on the 15"
and last day of each month, an invoice for freight for all cargo delivered in the preceding half
month and for any dead freight due pursuant to Sections 7 hereof. Shipper shall pay such
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' Ain\)oicewithin thirty (30) dabys of receipt of proper invoice'. Int‘erest"shall accrue and be

" payable by Shipper on the-amount of any freight payment not paid within thirty (30) days at a - :
" rate of 1.5% per month until such payment is received by Operator. Cargo weights shall be

10.

_based on destination draft survey conducted by an rndependent surveyor consustent with the

coal supply agreement held by Shrpper ‘ St

Fuel Prlce Adjustment For each one e percent increase or decrease in the welghted"
average price for all marine diesel fuel purchased by Operator for Tow in Shipper's service, -

0L during the term of this Contract, based on. copies of actual invoices and taking into account

all discounts or surcharges actually paid (“Fuel Price”), the fuel component of the Base

| ‘Freight Rate as set forth in Schedule A attached hereto shall be .adjusted by an. identical

~ . percent increase or decrease. The fuel component of the rates shall beé so adjusted on the - -

first day of each calendar quarter, based on the Fuel Price calculated for the calendar
quarter preceding the applicable adjustment date as compared to the Base Fuel Price, with
‘the first such adjustment occurring upon tendering of Notice of Readiness for loading of -

-~ cargo for the first voyage to Crystal River under this contract. The “Fuel Price” for purposes
- of the first adjustment shall be the actual price paid by the Operator for fuel used for the first

i voyage to Crystal River. The Operator shall accumulate fuel invoices for the remainder of

the initial quarter- of operations for purposes of calculating the adjustment of the fuel :

> component to be effective July 1, 2005. For purposes of this Contract, the Base Fuel Price is

‘11

Transportation Services and Utilization'

a. Transportatnon Servnces Shipper will employ and utilize Operators tow on a fuIl time

" and continuous basis throughout the term of this contract for the purpose of transportmg
850,000 ST to 1,000,000 ST of DBF per year from the Terminal to Crystal River Plant.
Shipper shall make the DBF cargo available and Operator shall transport such cargo on -

" a ratable basis 'in single voyage increments of not less than 15,000 ST., subject to the - -

~ provisions of Paragraph 7 herein.. In the event that the quantity of DBF actually made -
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at any time dunng ‘the term of the contract Operator's Tow shall be deemed
underutilized and Operator shall be entitled. to recelve addrtlonal compensatnon in
accordance with subparagraph 11(c) : '

b. 'Other Employment if Sh|pper notrﬂes Operator in advance—that the quantlty of DBF to-
~ be actually made available for loading by the Shipper in any contract year, or any portion
. thereof, will fail to fully and continuously employ Operator's Tow in accordance with the’

. Shipper’s obligations under subparagraph (a) during the period, Operator shall have the
right, but not the obligation, to seek alternative employment for its Tow in its sole
discretion.” In the event that Operator elects to engage in alternative employment, -

revenue earned by Operator in connection therewith shall be considered as revenue -

earned in other employment for the purposes of calculatlng T|me Charter Equwalent'
within the meaning of subparagraph (c) below. - -

c. Underutilization. In the. event the amount of DBF cargo tonnage actually loaded by .
~ Shipper results in underutilization of Operator's Tow, as set forth in subparagraph (a),
Shipper will pay Operator- per 24 hours, or pro rata portion thereof, for such time -
_as Tow is underutilized due to lack of DBF cargo tonnage, less i) actual TCE (as defined
below) earned by Operator's Tow during such period of underutilization and, ii) dead
freight, if any, paid pursuant to Section 7 hereof. Time Charter Equivalent ("TCE") as
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used herein shall mean gross revenue earned by Operator's Tow in other employment,
less fuel and lube and voyage costs incurred by Operator's Tow in such other
employment, divided by the number of days that Operator's Tow is employed in such
other employment. In the event that actual TCE earned by Operator’'s Tow during such

period of underutilization, together with dead freight paid pursuant to Section 7 hereof - '

during such period, exceeds —per 24 hours for such period, Operator shall have

no obligation to make any payment to Shipper with respect to such excess. Payment for a
underutilization shall be calculated on a quarterly basis. Within thirty (30) days after the.
~ end of each calendar quarter, Operator shall review the voyages completed during such

quarter, determine the payment for underutilization due from Shipper hereunder, if any,

~and prepare and transmit to Shipper by telefax or electronic mail an invoice for such .

" quarter reflecting the time that Tow was underutilized due to lack of DBF cargo tonnage .
and charging Shipper for any such time not offset by TCE and dead freight, as provided -

'in this Section. Shipper shall pay such invoice to the account specxﬁed herein for o

payments w1th|n thirty (30) days of receipt of proper invoice.

Demurraqe “and Dispatch: In the event that loading and/or discharging the Tow is not‘

completed within the freetime allowed herein through no fault of Operator or the Tow,

demurrage shall accrue for all time used in excess of allowed freetime, and Shipper shall R

pay Operator for the Tow at the Demurrage Rate, per hour or portion thereof, as set forth in
Schedule A. In the event that loading and/or discharging the Tow is completed within the
freetime allowed herein, dispatch shall accrue for all allowed freetime not used, and

Operator shall provide Shipper with a credrt agalnst demurrage accrued hereunder for such

- dispatch at the Demurrage Rate

Demurrage and dispatch shall be caiculated on a quarterly basns Wlthln thirty (30) days after:

the end of each contract quarter, Operator shall review the voyages completed during such
contract quarter, determine the demurrage and dispatch accrued, and prepare and transmit
to Shipper by telefax or electronic mail a cumulative demurrage invoice for such voyages

- reflecting the demurrage or dispatch accrued on each such voyage and charging Shi’pper for

to the account specrﬂed herexn for payments wrthln thlrty (30) days of recelpt of proper'
lnvowe _ A

any dcmnrrann nnt nffest hu dienairh at the Demorroses O~
S

* The Demurrage Rate set forth in Schedule A attached hereto shall remain fixed durlng the
, term of this Contract. _ L

13,

Payments Payments requnred by Shlpper hereunder shall be made by wire transfer to the -

_ account as styled below:

14.

‘Sun Natnonal Bank -

1701 Market St. Philadelﬁhia, Pa: 19103

" EMI-PA, Inc.

Notice of Readiness: The master of the Tow shall provide Notice of Readiness‘(NOR) to -

Shipper's Representative upon (1) tying up, or if berth is'unavailabie, (ii) anchoring, as close
thereto as the Tow can safely approach, at the Terminal for loading or at the Crystal River
Plant for discharging, as applicable, in-writing, by telefax, by radio or by telephone. NOR
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15.

may be provnded from a desugnated anchorage or other safe navugatlng or waiting Iocatlon o
as determmed in the sole discretion of the master of the Tow, ‘

Cleaning: Unless hereafter othenmse agreed by the pames Operator shall present the”
cargo holds of its barge blade cleaned of its last cargo priorto loading of cargo hereunder. In

“‘  the event the barge tendered by Operator shall have last contained cargoes other than DBF,

Operator agrees to undertake such cleaning as may be necessary to ensure the removal of

any residual material which would contaminate Shipper's cargoes. Operator shall, at its

~ - expense, blade- clean the cargo holds of Operator’s barge after the completlon of cargo
- dlscharge operatlons : _ '

- Operator will provnde at its cost, a front—end loader (machlne ) wrth a maximum welght of

16.

/30,000 pounds, for use within the holds during cargo discharge operations. ‘The machine -

will be transported aboard the barge at Operator's risk. The machine will be operated only:

- by Operator’s - designated employees who will be compensated by Operator for their e
services.. Shipper will lower the machine into the cargo hold at Operators request and hft the - . .~
‘machine from the hold after completlon of cleaning.

Vessel Position and ETA Reports Operator shall provtde Shipper via telephone telefax
~ or other mutually agreed method, with the daily location of the Tow in service under this

" Contract,-and, as the Tow enters the Lower Mississippi River or Mobile Channel, Operator.

shall notify. Shipper's Representative at the Terminal of the expected time of arrival (ETA) of FEIE

- the Tow alongside the Terminal dock. In “addition, the master of the Tow shall notify
.- Shipper's Representative at the Terminal, by telephone, telefax, or radio, twenty-four (24)
- hours and six (6) hours prior to the ETA of the Tow at the Terminal and shall notify Shipper's

-Representative at the Crystal River Plant, by telephone, telefax, or radio, twenty-four (24)..

i'voyage

LT

hours and three (3) hours pnor to the ETA of the Tow at the Crystal Rrver Plant on each o

L holidays not excepted Cargoes to be transported hereunder will be loaded by Shupper or lts .

subcontractors into Operator’s barges at New Orieans or Mobile at no expense to Operator,

 subject, however to Operators mstructrons on tnm and draft of the barges

18

Loadlnq/UnloadlngLDamages R o Tl

a. Loadnno/Un|oad1nq Operatnons The partres acknowledge that loading at the Termlnal or

such other load port as the parties may hereafter agree, and discharging at the Crystal . o

River Plant will be performed by Shipper utilizing clamshell bucket or similar equipment.
It is understood and agreed that Operator will have no responsibility or liability for any
damages to persons or property arising from Shipper’s (or its subcontractor's) operation
of the clamshell bucket or the dockside operations of Shipper (or its subcontractors) .-
~ except to the extent that any such damage is caused or contributed to by Operator's’
negligence or willful misconduct in connection with the operations of the Tow. Operator
will provide Shipper with instructions which will set forth specific procedures to be
followed in connection with the use of clam shell buckets by the Shipper's employees,
agents or subcontractors &t the loading and discharge berths. If the Shipper's.
employees, agents or subcontractors fail to comply with the procedures in the Operator's
“instructions during loading or discharge, Operator or its representatives shall have the
right to notify the Shipper's supervisory personnel. . The supervisory personnel shall
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observe the bucket operator and counsel the operator regarding compliance with the -
procedures. If the bucket operator thereafter fails to comply with the procedures,
Shipper’s . supervisory personnel shall replace the operator. The giving of such
- instructions or notice by Operator shall not in any way limit, waive or constitute a
substitution of any obligations of the Shipper under thls contract, nor shall such
lnstructlons impose any obllgatlon on Operator.

. Pre Contract_Surve ey. Prior to the 'commencement of the contract, a detailed joint
condition survey (“Pre-contract Survey”) of the barge and its equipment will be performed
for the purpose of documenting the condition of the barge at the time of the
commencement of the contract. Shipper and Operator shall jointly appoint a mutually -
agreeable surveyor to conduct a Pre-contract Survey. The Pre-contract Survey will fully
document the physical condition of the barge, including internals, by written report and

photographs. The cost of the Pre- contraot Survey will be divided equally between
Shlpper and Operator .

. Damage to Barge - Rights and Obligations. Shipper shall be liable to reimburse Operator -~ -
for the costs of repair of damage to Operator’s barge resulting from loading or discharge -
operations during the term of the contract as set forth herein.

1. Damage Requiring Immediate Repairs. If at any time during the term of the contract
- the Tow sustains damage during loading or discharge operations which in Operator's
~ judgment impairs the watertight integrity or seaworthiness of the tug and/or the barge, -

Operator may remove the tug and/or barge from service and arrange for immediate
repairs, in which case Shipper shall be obligated to reimburse Operator for the full
- cost of said repairs-and time spent in effecting repairs, including deviation time to and
- from the repair berth or facility, will count as time on demurrage commencing -
immediately upon expiration of remaining unused freetime, if any, at the load port or
discharge port where the damage and removal from service occurs. In the event that'
“such immediate repairs are required, no allowance for wear and tear is to be applied
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Operator for repairs. If and in the event that damage during loading or unloading

- affects the watertight integrity or seaworthiness of the tug or barge in Operators
judgment, Operator shall give Shipper notice of such damage prior to the barge's
departure from the Terminal, such other load port as the parties may hereafter agree,
or the Crystal River Plant, as applicable, and Shipper shall have the right and be
given the opportunity to retain a qualified marine surveyor to examine and prepare a

report on the noted damage, particularly the extent and nature thereof, with time
. spent in waiting on and conducting such survey to count as used freetime or, if on
demurrage, as time on demurrage.

2. Deferred Repairs. In addition to the foregoing, Shipper shall also be liable to -
Operator for the cost of repairing all damage to the barge caused by or during loading

- or discharge operations during the term of the contract which in Operator's judgment
does not affect or impair the watertight integrity or seaworthiness of the barge, but
-repair of such damage shall be deferred until a convenient time determined by

Operator or until the expiration or termlnatlon of the contract, in accordance with the

provisions set forth bélow

A. Intermediate Surveys and Repairs. - Within 30- daYs of the explration of the first
and second contract years, an intermediate joint condition survey (“Intermediate

Page 7 of 13



" Survey”) of the barge and its eq'ui'prn'ent‘will be performed for the purppse of
' documenting the condition of the barge and any damage which has occurred.
during the prior contract year. Shipper and Operator shall jointly - appoint a

- mutually agreeable surveyor to conduct the Intermediate Survey and the

surveyor shall be provided with a copy-of-the Pre-contract Survey. The .
~Intermediate Survey will fully document any damage to the barge by writen
report and photographs. The cost of the Intermediate Survey will be divided:
equally between Shipper and Operator if an Intermediate Survey reveals
" damage to the barge caused by or during loading or discharge operations,
‘Operator shall have the right, but not the obligation, to remove the barge from
service and arrange for repairs of such damage (“Intermediate Repairs”), and

" Shipper shall be obligated to reimburse Operator for the cost of such = . -

Intermediate Repairs. Time spent in effecting intermediate Repairs, including.

deviation time to and from the repalr berth or facmty will count as time on -
‘ demurrage . , . _ _

B. 'Post-Contract Survey and Repairs. Followmg the expiration of the contractual

. term, or if the contract is sooner terminated prior to expiration, a detailed joint . .
_condition survey (“Post-contract Survey”) of the barge and its equipment will be -

- performed for the purpose of documenting the condition of the barge at the time :
- of expiration or termination of the contract. Shipper and Operator shall jointly -

appoint a mutually agreeable surveyor to perform the Post-contract Survey. The - T

- Post-contract. Survey will fully document the physical condition of the barge by
. ‘written report and photographs. The cost of the Post-contract Survey will be
- equally shared by Shipper and Operator. At the expiration of the contractual

term,.or if the contract is socner terminated prior to expiration, Shipper shall be

obligated to reimburse Operator for the cost of repairing all damage to the barge 3
. .. caused by or during loading or discharge operations during the term of the

contract and to restore all effected areas to the same condltlon as documented .

- by the Pre-contract Survey (“Final Repalrs )

C. Wear and Tear For the purpose of determrnmg 'Shtpper’s dbligattpns to
"~ reimburse Operator for the costs of Intermediate or Final Repairs under this.

' subparagraph, it is understood and agreed that Shipper shall be liable for the full - ;

costs of repairing any and all damage to the barge or its components or

~ appurtenances caused by clam shell buckets used for loading or discharge and:

- Shipper agrees that it may not claim or attempt to claim any allowance for wear
and tear with respect to such damage. Damage caused by clam shell buckets -

- shall include, but is not limited to, deformation or gouging of hopper side siope or

- tank top plating or supporting- members, deterioration = of .coatings and/or

corrosion  within . adjoining ballast tanks due to reverse impact damage, o

. deformation or gouging of hatch coaming plating or. supporting members,
deformation or gouging of hatch covers, deformation or gouging of transverse

bulkhead plating or supporting members and crushing, hftmg or breakage of theg '
- wooden tank top gratings. :

3. Survival of Obligations. in the event of default by Shipper and defined in Paragraph 3,
Operator shall be enfifled to unilaterally conduct a2 survey and perform all repairs for
~which Shipper is responsible under this paragraph and Shipper shall be liable to

Operator in-full for all such costs incurred by "Operator.in connection therewith - -
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'notwithstanding such default. Shlppers obhgatlons under this Paragraph shall
- survive the explratlon or termlnatlon of the contract ‘

4. Shlppers Right to Conduct Surveys In the event that Operators Tow is employed in--
- other employment under subparagraph 11(b)- during the term. of the contract,

- Operator shall provide Shipper with notice of all loadings and discharges and Shipper e

- . shall have the right to have a qualified marine surveyor attend to monitor and
document any damage to the barge. If Shipper elects not to have a surveyor attend,

-~ Shipper shall be deemed to have conclusively walved ~any claim that damage to the
barge occurred i |n such other employment

Channel Depth: Shlpper warrants that the Crystal River Plant navugatnon channel

- beginning at navigation channel marker 2 and ‘3, and its approaches, including the Tow = .-
- turning basin and the coal dock, (collectively the “Channel”) is at least twenty (20) feet at |
" mean low water. In the event that the Shipper or Operator learns that the depth of the

~_channel or its approaches in any specific location is reduced to less than twenty (20) feet at

- mean low water, each undertakes to immediately notify the other of the depth limitation and -
- its location. In the event that the depth of the Channel in any specific location is reduced to _.-

"less than twenty (20) feet at mean low water, as determined by periodic surveys which

shipper shall conduct at least once in every twenty-four (24) months dunng the term hereof,

- ~dredging will occur (either by Shipper or at Shipper's direction and;, in either case, at_k'

-Shipper’s expense) to restore the entire Channel or location so affected to a depth of at least. .- -
. twenty (20) feet at mean low water, time being of the essence, but in any case within four (4) -
- - .months after detection by such survey or after written notification by Operator of a deficiency

. in Channel depth. Similarly, all Channel markers and navigation aids, whether required by
. cognizant regulatory authority or which have been _previously installed for the convenience of .

Shipper and -its subcontractors, including Operator, - shall. be. malntalned by Shlpper at‘

. ,ijhlppers expense throughout the term of thls Contract

20.

New Requlatlons It is recognlzed by Shlpper that dunng the term of th|s Contract that- L
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h ‘operating costs of the tugs and barges which were not contemplated by elther Operator or .
.. Shipper at the time- this Contract was executed. Should such a situation arise, Operator shall -

. ~notify Shipper in writing, and thereafter Operator and Shipper shall negotiate in good faith a - - o

- reasonable adjustment in the freight rate or other means of reimbursing Operator for a

- reasonable share of such unexpected costs. In the event Operater and Shipper do not reach ="

agreement within sixty (60) days of Operator's notice, Operator shall have the optlon to - '

) }termrnate thls Contract as provrded in Section 3 by written notlce to Shlpper

21,

Audlt The Base Freight Rate in thls contract contalns a ﬂxed component and a fuel .

component. Only the fuel component is subject to escalation. Therefore, Operator agrees: L
- . to maintain books, records, documents and other evidences pertalnlng to the cost of this™ .

- . Contract (herein collectively called the “Records”) to the extent and in such detail as will

properly reflect all cost and expenses for which fuel escalation reimbursement is claimed .. :
under this Contract. Additionally, books and records will be maintained in sufficient detail to =~

allow Shipper to verify any claims in accordance with Section 11. (c).. The verification of

- claims in accordance with Section 11 (c) will be performed by an independent certified public
“accountant. Upon request of Shipper, Operator shall make available at Operator's office any

and all such Records, pertaining to the fuel escalation, along with related correspondence,
receipts, vouchers, memoranda pertaining to  the Contract, for mspectlon audit or
reproductlon by an authorized representatlve of Shipper. :
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Operator shall preserve all such Records for a perlod of two (2) years after final

; payment hereunder during which period Shipper may complete an audit thereof. Should

22

drscrepancres or questions arise, the records shall be preserved until agreement is
reached -

General Average: In the event of accident, danger, damage, or disaster before or after

- commencement of a voyage hereunder resulting from any cause whatsoever, whether due -

to negligence or not, for which, or for the consequence of which, Operator is not responsible
to. Shipper or cargo owners by statute or contract or otherwise, the cargo, Shipper,

consignee and other parties having an interest in the cargo shall, jointly and severally,

contribute in general average to the payment of any sacrifices, losses or expense of a
general average nature that may be made or incurred and shall pay salvage and special

- charges incurred in respect of the cargo. General average, if any, shall be settled according

23.

"the negligence of the other vessel and any act, neglect or default of Operator or the master = -
or the crew of the Tow, for which, or for the consequence of which, Operator is not

to York-Antwerp Rules, 1994, and as to matters not therein provided for, according to the
usages and customs of the Port of New York. ‘

Both to Blame Collision: if the Tow comes into collision with another vessel as a result of

~responsible to Shipper or cargo owners by statute or contract or otherwise, Shipper and *
* other parties having an interest in the cargo shall, jointly and severally, indemnify Operator

- against all liability to the other vessel or her owners or the owners of the cargo of the other .
- vessel with respect to any payment which Shipper or such other parties have received or

may be entitled to receive from the other vessel or her owners, or the owners of the c.argo of

" the other vessel

24,
: which is beyond the control of and occurs without fault or negligence of the party asserting = =
~ the force majeure and which wholly or partly prevents the performance of any of the duties' )

mm-l .-nennnml-\.l.+ ne, n¥ tha marhs ,«.-.-A.-r..- thm S, Fasmimiirs [AAhar than A

Force Ma;eure. The term “force majeure” means any event, whether foreseeable or not,
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party to pay or expend monies for or in connection with the performance of such party's

" duties and responsibilities under this Contract), including, but not limited to, an act of God or-

an act of the public enemy; fire, flood, explosion or other serious casualty; unusually severe
weather; war (whether declared or not); warlike circumstances; mobilization; revolution; riot -
or civit commotion; legal intervention; regulations or orders of governmental authority; strike,

‘lockout or other labor disputes (all of which shall be settled solely at the discretion of the

party having the difficulty); inability to obtain fuel (other than DBF) or power; breakdowns of .

. or damage to plant equxpment or facilities.

I the event of a breach of contract by a subcontractor of any party hereunder, that parfy '

shall not declare such a breach a force majeure event hereunder, and such party shall make -

-all reasonable efforts to enforce its contract; including the commencement and diligent

. prosecution of legal proceedings, including any necessary appeals, to establish liability and
- to enforce any judgment whrch may be obtained.

If, because of force majeure, erther Shipper or Operator is unable to carry out its ob‘ligations

to each other under this Contract (other than obligations of such party to pay or expend.

monies for or in connection with. the performance of such party’s duties and responsibilities
under this Contract); and if such party promptly gives written notice of such force majeure to

- the other party, then the obligations of both parties under this Contract shalil be totally
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- 25.
‘account, and P&l insurance in the amount of $50,000,000 (but not tower’s liability covering

excused to the extent, but only to the extent, made necessary by such force majeure -
provided that the effect of such force majeure is eliminated insofar as possible with all

reasonable dispatch. The party asserting force majeure shall promptly take all lawful steps at:
any reasonable cost to eliminate the force majeure.

insurance: Operator shall carry . at lts expense hull insurance, hmlt to be for Operator's |

cargo). Shipper hereby acknowledges that the freight rate specified herein- does not
contemplate or include liability for loss of or damage to the cargo or an allowance for liability
insurance covering the cargo. As additional consideration supporting Operator's
undertakings, except as provided in Section 22, Shipper shall and it does hereby agree to
hold Operator, its Tow, masters, crews, agents and employees, harmless from claims for .

~ cargo loss, damage or contamination, whether arising or resulting from an act of neglect or

26.1

default in the navigation or management of the Tow and/or care and custody of the cargo, -
including, but not limited to, explosion, fire, collision, stranding, salvage operations,
equipment defects, or other peril, danger or accident of navigable waters or from any other
cause of whatsoever Kind arising. Without limiting the generality of the above, Operator,
although not a common carrier, shall be entitied to the same limitation of liability as common
carriers receive under the Carriage of Goods by Sea Act, 1936, (46 U.S.C.A. 1300, et seq.).
Nothing in this Contract shall be construed to deprive Operator of, or limit Operator's rights
to, any statutory protection or hmltatxon of liability, Wthh would otherwxse be applicable.

ndemnlty: Each party hereto expressly agrees to indemnify, hold harmless and defend the
other against all claims, demands, cost or expense resulting from loss, damage or injury to

third persons or third-party property which is caused by any act or omission of the
~indemnifying party or subcontractor of the indemnifying party done in performance of the

-obligations imposed upon it by this Contract; provided, however, that neither party hereby '

assumes responsibility for damage or.injury to employees of the other party. In addition,
each party agrees to indemnify, defend and hold the other party harmless from and against

- any and all suits, actions, causes of action and/or claims of whatever character which may

o L\—”..nlni nr m-.rln anal -n-# Hmn f\+"‘\ﬁl‘ narhy By H-. 'A mrartine An o ros: M Af Ar Al asAasm IR AF
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any devnatlon or breach by the indemnifying party of its obllgatrons respon5|b|ht|es and/or

warrantles or guarantees as provided herein.

27.

28.!

29.

Apphcable Law: This Contract shall be interpreted and enforced in accordance with the -
General Maritime Law of the United States, excluding any conflicts of laws principles that -
would direct the substantive law of another jurisdiction to apply, and, to the extent that such

‘General Maritime Law is inapplicable, the laws of the State of Florida, excluding any conflicts ‘

of laws principles that would direct the substantive law of another jurisdiction to apply.

No Waiver of Performance: The failure of any party to insist in any one or more instances
upon performance of any of the terms, covenants or conditions of this Contract shall be not
construed as a waiver or relinquishment of such performance of any such term, covenant or

condition, but each party’s obhgatlon with respect to future performance shall remain in full
force and effect.

Assignment: Neither party shall assign this Contract or its rights hereunder without the
prior written consent of the Gtfief party, which consent shall not be unreasonably withheld or
delayed, provided, however, either party may, without the consent of the other party, (i)
transfer, sell, pledge, encumber or assign- this- Contract or the accounts, revenues or

proceeds hereof in connection with any financing or other financial arrangements, (ii)
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transfer or assign this Contract to an affiliate of such party' which affiliate’s creditworthiness
is equal to or higher than that of such party, or (iii) transfer or assign this Contract to any
person or entity succeeding to all or substantially all of the assets of such party or pursuant.

- to any. consolidation or amalgamation ‘with, or merger with or into another entity or the

reorganization, incorporation, reincorporation or reconstitution into or as another entity; In

the case of an assignment or transfer of this Contract made in compliance with Clause (ii) or

~(iii) of this Section, any such assignee or transferee shall agree in writing to be bound by the
. .terms and conditions hereof, the transferring party shall deliver such tax.and enforceability

- assurance as the non-transferring party may. reasonably request and such transfer or

assignment shall constitute an acceptance and assumption of such obllgatlons by the -
transferee, a novation of the transferee in place of the transferor with respect to such -

-obligations (and any related interests so transferred), and a release and discharge by the 2

" non-transferring party of the assignor or transferor from any claim against the assignor or

3

-3

W
(%)

0.
‘otherwise unenforceable, then such provision shall be deemed to be severed from this - -

transferor with respect to obllgatlons hereunder from and after the effectlve date of the
transfer or assugnment B .

Severablllty If any provrsron of thrs Contract shall ﬂnally be determrned to be unlawful or -

- Contract and every other provision of this Contract shall remain in full force and effect. -

1.

32,

. between Shipper and Operator, and there are no agreements, understandings, conditions;, .
» . warranties or representation, oral or written, express -or implied, with reference to the subject.

' modrﬁed only in wrmng srgned by both partles

_Nn?lhnc un noiices gnu:n nnnnr rme Contract chnll ha maﬂn in writin
SISO

Corporate Authority: " Each party represents to the other that it has full corporate'authority ’
and the necessary approval to enter |nto and perform this Contract in accordance wrth lts

,terms

Entire Agreement: This instrument embodies the entire agreement and unde'rstandlng

matter hereof.that are not merged herein or. superseded hereby Thrs Contract may be."

1
(/]l .
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~ ... shall be properly given if delrvered in person to its Vlce Presrden r sent by ce n‘"ed mau'. R

addressed as follows

Vice Presrdent 3 : . _ :
. Coal Procurement - ' o - P e
- . Progress Fuels Corporation ' '

200 Central Avenue

St. Petersburg, Florida 33701

*Notices, if to Operator shall be properly glven if dellvered in person or sent by certlﬁed mail -

: addressed as follows:

EMI-PA, Inc. . Palmer Biezup & Henderson, LLP

2081 Stewart Ave., - - - Suite 956, Independence Mall West . .
. Hatfield, PA 19440 . - 620 Chestnut Street
Attention: President "Philadelphia, PA 19106 -

-—— e

Attention: Mr. Frank P. DeGlullo .o
Either party may designate in wrltlng to the other a dlﬁerent address for the delrvery of

" notices hereunder.
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34. Envnronment Health, and Safety: During the term of this contract Operator will comply
with applicable enwronmental health and safety statutes and regulatlons

IN WITNESS WHEREOF the parties have executed this Affreightment Contract on the date
first written above. -

WlTNESS .

s O G4 I
e

< S /ﬁg/ r
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Base Freight Rates ($/ST)

New Orleans

International Marine Terminals

‘Mobile - . - o
- 'Demurrage Rate ($lHour)
Dead Freight Rates ($/ST)

New Orleans
Mobile

Schedule A

Rates
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