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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

- x  - - - - - _ - - - - -  

In re: 

BIRCH TELECOM, INC., 
et al. , I  -- 

Debtors. 

Chapter 11 

Case No. 05-12237 (PJW) 

Jointly Administered 

Hrg. D a t e :  
Obj . Due: 

09/14/05 at 3x00 p . m .  
09/08/05 at 4 : O O  p.m. 

Related t o  Docket Nos. 14 and 41 

NOTICE OF MOTION, INTERIM ORDER AND FINAL HEARING ON 
DEBTORS' MOTION FOR INTERIM AND FINAL ORDERS (I) 

PURSUANT TO 11 U.S.C. !S§ 105, 361, 362, 364(c) (l), 
364 (c) ( 2 )  , 364(c) ( 3 ) ,  364(d) (1) AND 364 (e) AND (B) TO 

UTILIZE CASH COLLATERAL PURSUANT TO 11 U.S.C. § 363, (11) 

PARTIES PURSUANT TO 11 U.S.C. 361, 362, 3 6 3  AND 
3 6 4  AND (111) SCHEDULING FINAL HEARING PURSUANT 

TO BANKRUPTCY RULES 2002,  4001 AND 9014 

AUTHORIZING DEBTORS (A) TO OBTAIN POST-PETITION FINANCING 

GRANTING ADEQUATE PROTECTION TO PRE-PETITION SECURED 

PLEASE TAKE NOTICE that on August 12, 2 0 0 5 ,  t'he 

above-captioned debtors and debtors-in-possession 

1 The Debtors are the following entities: Birch Telecom, Inc.;  Birch Telecom 1996, 
Inc.; Ionex Communications, Inc.; Ionex Comunicarions North, Inc . ;  Ionex 
Communications South, Inc. ;  Ionex Telecommunications Leasing Inc.;  Telecom 
Resources, Inc., Birch Equipment, Inc., Birch Internet Services, Inc., Birch 
Kansas Holdings, Inc.; Birch Management Corporation, Birch Telecom Finance, 
Inc., Birch Telecorn of Arkansas, Inc., Birch Telecom of Kansas, Inc., Birch. 
Telecom of Missouri, Inc.; Birch Telecom of Nebraska, Inc . ;  Birch Telecom of 
Oklahoma, Inc.; Birch Texas Holdings, Inc.; Birch Telecom of the Great Lakes,  
Inc.; Birch Telecorn of t h e  South, Inc., B i r c h  Telecom of the West, Inc.; 
Capital Communications Corporation; Dum & Associates, Inc.; I.S. Advertishg, 
Inc.; Telesource Communications, Inc.; American Local Telecommunications L.L.C. ;  
Birch Telecom of Texas Ltd., L.L. P. ; G . B . S .  Communications, Ine. ; and M . E . . S .  
Leasing, Inc . 



(collectively, t h e  liDebtorsll) filed the Motion for Interim 

and Final Orders (I) Authorizing Debtors (A) to Obtain 

Post-Petition Financing Pursuant to 11 U.S.C, §§ 105, 361, 

362, 364(c) (1) , 364 (c) ( 2 )  3 6 4 ( c )  ( 3 )  364(d) (1) and 364Ie) 

and (B) to Utilize Cash Collateral Pursuant to 11 U.S.C., S 

363, (11) Granting Adequate Protection to Pre-Petition 

Secured Parties Pursuant to 11 U.S.C, § §  361, 362, 363 and 

364 and (111) Scheduling Final Hearing Pursuant to 

Bankruptcy Rules 2002, 4001 and 9014 (Docket No. 14) (the 

iWotionl l ) .  A copy of t h e  Motion, without t h e  filed 

exhibits, is attached hereto as Exhibit A. A copy of the 

related Senior Secured, Superpriority Debtor-in-Possession 

Credit Agreement, closing table copy and dated August 25, 

2005, is attached hereto as Exhibit B .  

PLEASE TAKE FURTHER NOTICE t h a t  the United 

States Bankruptcy Court f o r  t h e  D i s t r i c t  of Delaware (the 

'!Bankruptcy Court") entered an order approving t he  relief 

sought in t h e  Motion on an i n t e r i m  basis ( t h e  l l In te r im 

Orderfi) (Docket No. 41) at a hearing held on August 15, 

2 0 0 5 .  A copy of t h e  signed I n t e r i m  Order is attached 

hereto as Exhibit C .  
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PLEASE TAKE FURTHER NOTICE that the final 

hearing on t h e  Motion (the "Final Hearing'!) will be held 

on September 14, 2005 at 3:OO p.m. (Eastern Time) before 

the  Honorable Peter J. Walsh, United States Bankruptcy 

Judge for the  District of Delaware, in t h e  United States 

D i s t r i c t  Court f o r  the District of Delaware, 844 North 

King Street ,  6th Floorl Wilmington, Delaware. 

PLEASE TAKE FURTHER NOTICE that at the Final 

Hearing the Debtors will seek approval of an order ( t h e  

"Final O r d e r l l ) ,  substantially in the form attached as  

Exhibit D hereto,  g ran t ing  the  relief sought in t h e  Motion 

on a final basis, including a waiver of rights under 11 

U.S.C. § 5 0 6 ( c ) .  Bankruptcy Code section 5 0 6 ( c )  provid.es 

that a trustee or debtor may "recover from property 

securing an allowed secured claim 'the reasonable, 

necessary c o s t s  and expenses of preserving, or disposing 

o f ,  such proper ty  t o  the extent of any b e n e f i t  t o  the 

holder of such claim." 

PLEASE TAKE FURTHER NOTICE that objections, i f  

any, to e n t r y  of the F i n a l  Order must be made in w r i t i n g ,  

filed with t h e  United States Bankruptcy Court for the  

D i s t r i c t  of Delaware, 8 2 4  Market Stree t ,  Wilrnington, 
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Delaware 19801, and served so as to be received by t h e  

following parties no l a te r  than 4:OO p . m .  Eastern Time on 

September 8, 2 0 0 5 :  (i) Skadden, Arps, Sla t e ,  Meagher & 

Flom LLP, One Rodney Square, P .O .  Box 636, Wilmington, 

Delaware 1 9 8 9 9 - 0 6 3 6  (Attn: Mark S .  Chehi, Esq. and Marion 

M. Quirk, Esq.) , counsel t o  t he  Debtors; (ii) Sidley 

Austin B r o w n  & Wood LLP, 787  Seventh Avenue, New York, ITY 

10019 (Attn: Lee S .  Attanasio, Esq.), and Richards, Layton 

& Finge r ,  One Rodney Square, P.O. Box 551, Wilmington, 

Delaware 19899-0551 (Attn: Mark S .  Collins, Esq.), coun:;el 

t o  the agent for t h e  Debtors' prepetition secured lenders; 

and (iii) the Office of the United S t a t e s  Trustee, 844 

North K i n g  S t r e e t ,  Room 2 2 0 7 ,  Lockbox 35, Wilmington, 

Delaware 1 9 8 0 1  (Attn:  Mark S .  Kenney, E s q . ) .  Only 

objections made in writing and timely filed and received 

will be considered by t h e  Bankruptcy Court a t  such Fina:! 

Hearing. 

PLEASE TAKE FURTHER NOTICE THAT IF NO OBJECTIONS 

TO ENTRY OF THE MOTION ON A FINAL BASIS ARE TIMELY FILE11 

AND RECEIVED IN ACCORDANCE WITH THE ABOVE PROCEDURES, THE 

FINAL ORDER MAY BE ENTERED WITHOUT FURTHER NOTICE OR A 
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HEAR I NG - 

Dated: Wilmington, Delaware 
August 2 5 ,  20G5 

SKADDEN, ARPS, SLATE, MEAGHER 
& FLOM LLP 

Mark S .  Chehi (I.D. No. 2855) 
Marion M. Quirk (I.D. No. 4136) 
Christopher S .  C h o w  (I.D. No. 4172) 
O n e  Rodney Square 
P . 0 .  Box 6 3 6  
Wilmington, Delaware 19899 
( 3 0 2 )  651-3000 

-a_rd- 

J. Gregory Milmoe 
Four Times Square 
New York, New York 10036 
(212) 7 3 5 - 3 0 0 0  

Attorneys for Debtors  and 
Debtors-in-Possession 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

BIRCH TELECOM, INC. 

Chapter 11 

Case No. 05-12237 (PJW) 

et al. -- 

Debtors. 

: Jointly Administered 

- x: 

MOTION FOR INTERIM AND FINAL ORDERS 
AUTHORIZING DEBTORS (A) TO OBTAIN POST PETITION 
FINANCING PURSUANT TO 11 U.S.C. § §  105, 361, 362, 

364 (c) (1) , 364 (c) ( 2 )  I 364 (c)  (31, 364 (d) (1) AND 364 (e> 
AND ( B )  TO UTILIZE CASH COLLATERAL PURSUANT TO 11 U.S.C. 

SECURED PARTIES PURSUANT TO 11 U.S .C .  § §  361, 362, 363 
AND 3 6 4  AND (111) SCHEDULING FINAL HEARING PURSUANT TO 

BANKRUPTCY RULES 2002, 4001 AND 9014 

§ 363, (11) GRANTING ADEQUATE PROTECTION TO PRE-PETITION 

Birch Telecom, Inc .  ("Birch") and i ts  

subsidiaries ( the  "Subsidiary Debtors") , debtors and 

debtors-in-possession in t h e  above-captioned cases 

(collectively, the "Debtors"), hereby move for  entry of 

an order pursuant t o  sections 105, 361, 362, 363, 

364 ( c )  (1) I 364 (c) ( 2 )  , 364 (c) (31, 364 (d) (1) and 364 (c )  of 

title 11 of t h e  United S t a t e s  Code, 11 U.S.C. 5 s  1 0 1 -  

1330 (as amended, the 'IBankruptcy Code") and Rules 2002 ,  



4001 and 9014 of the Federal Rules of Bankruptcy 

Procedure (the "Bankruptcy Rules tu)  : 

(i) authorizing Birch Telecom Finance, Inc.  
(the r l B o r r o w e r l ! )  to obtain post petition financing (the 
"Financing"), and for a l l  of t he  other  Debtors ( the  
I1Guarantors") to guaranty t he  Borrower's obligations in 
connection with the Financing, up to t h e  aggregate 
principal amount of $5,000,000 (the actual available 
principal amount at any time being subject  to those 
conditions set forth in t h e  DIP Documents (as defined 
below)), pursuant  t o  the Senior Secured Superpriority 
Debtor-in-Possession Credit Agreement among the Company, 
the Borrower, Bank of America, N.A. ("Bank of Amer icaut ) ,  
acting as Administrative Agent (in such capacity, the  
'!DIP Agent") f o r  itself and the other lenders from time 
to t i m e  p a r t y  t h e r e t o ,  and such lenders (together with 
Bank of America, the !'DIP Lenders") ,  substantially i n  
the form attached as Exhibit A t o  t h e  Motion (the "DIP 
Agreement lr ) ; 

(ii) authorizing the Debtors to execute and 
e n t e r  into t h e  DIP Documents (as defined below) and to 
perform such other and further a c t s  as may be required 
in connection w i t h  the DIP Documents; 

(iii) granting of adequate protection of t h e  
security interests and liens (provided that such 
security interests and l i e n s  a r e  valid, perfected and 
indefeasible as of the Petition D a t e )  of Bank of America, 
as administrative agent (in such capacity, t h e  " P r e -  
Petition Agent tu)  under the Second Amended and Restated 
Credit Agreement, dated as of September 30, 2 0 0 4  (as 
amended or otherwise modified, t h e  "Pre-Petition 
Agreement"), among t h e  Company, the Borrower, the P r e -  
Petition Agent and t h e  other lenders from time to time 
par ty  thereto (together with Bank of America, the " P r e -  
P e t i t i o n  Lenders"). A l l  of t he  Borrower's indebtedness 
to the Pre-Petition Lenders in respect of loans made by 
the Pre-Petition Lenders pursuant to, and in accordance 
with t he  terms of, t h e  Pre-Petition Agreement, p lus ,  in 
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each case, interest thereon and fees, expenses 
(including any attorneys', accountants', appraisers' arid 
financial advisors' fees that are chargeable or 
reimbursable under the Pre-Petition Agreement), charges 
and other obligations incur red  in connection therewith 
as provided in the Pre-Petition Agreement hereinafter 
referred to as the Vre-Petition Obligations") , whose 
liens and security interests are being primed by the 
Financing; 

(iv) authorizing t h e  D e b t o r s  to use cash 
collateral (as such term is defined in t h e  Bankruptcy 
Code) in which the Pre-Petition Lenders have an interest, 
and t h e  granting of adequate protection to t h e  Pre- 
Petition Lenders w i t h  respect to, inter alia, such use 
of their cash collateral and all use and diminution in 
t h e  value of the liens and security interests (the "Pre- 
Petition Liens") in the personal and real  property ( t h e  
"Pre-Petition CollaterallV) described in t he  Security 
Documents (as defined in t he  Pre-Petition Agreement); 

(v) granting superpriority claims to the  D I P  
Agent and t h e  DIP Lenders payable from, and having . 

recourse to, all Pre-Petition and post-petition property 
of t he  Debtors' estates and a l l  proceeds thereof, 
subject t o  the Carve-Out (as defined below); 

(vi) provide that effective upon entry of the 
F i n a l  Order granting such r e l i e f ,  t h e  limitation of the 
Debtors' and their e s t a t e s '  right t o  surcharge against  
collateral pursuant t o  section 506(c) of t h e  Bankruptcy 
Code ; 

(vii) providing that pursuant to Bankruptcy 
Rule 4001, t ha t  an interim hearing ( the  "Interim 
Hearing") on the  Motion be held before this Court to 
consider entry of the proposed interim order annexed to 
the  Motion ( t h e  T n t e r i m  Order") (a) authorizing t h e  
B o r r o w e r ,  on an interim basis, to forthwith borrow from 
the  D I P  Lenders under the DIP Documents up to an 
aggregate principal amount not to exceed $ 2 , 0 0 0 , 0 0 0  
(subject to any limitations of extensions of credit 
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under t h e  D I P  Documents), (b )  authorizing the  Debtors' 
u se  of cash collateral, and (c)  granting the adequate 
protection described h e r e i n ;  and 

(viii) scheduling a final hearing ( t h e  IIFinal 
Hearing") to be held within 35 days of the date on which 
the Debtors filed the Cases (the I I P e t i t i o n  Date") t o  
consider e n t r y  of a final order authorizing t he  balance 
of t he  borrowings under t he  DIP  Documents on a final 
bas i s ,  as s e t  f o r t h  i n  the  Motion and t h e  DIP Documents. 
filed with  this Court (the "Final O r d e r "  and, together 
with the  In te r im O r d e r ,  the ItOrders"). 

I n  support of this Motion, t he  Debtors rely cn 

t he  Declaration of Thomas Peterson i n  Support of Chapter 

11 Petitions and First-Day Orders ( t h e  "Peterson 

Declaration''). In f u r t h e r  support of t h i s  Motion, t h e  

Debtors respectfully represent as follows: 

BACKGROUND 

A .  The Chapter 11 Filings 

1. On August 1 2 ,  2005 ( t h e  "Petition Date"), 

t h e  Debtors filed voluntary petitions in this Court for  

reorganization re l ie f  under chapter 11 of title 11 of 

t h e  United States Code, 11 U.S.C. § §  101-1330 (as 

amended, the "Bankruptcy Codell). The Debtors continue 

t o  manage and operate their businesses as debtors-in- 

possession pursuant t o  s e c t i o n s  1 1 0 7  and 1108 of the 

Bankruptcy Code. 
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2 .  No trustee or examiner has been appointed 

in these chapter 11 cases, and no committees have yet 

been appointed or designated. 

3. The Court has  jurisdiction over this 

matter under 2 8  U.S.C. 5 s  157 and 1334. Venue i s p r o p e r  

under 28 U.S.C. §Si 1408 and 1409. This is a core 

proceeding under 2 8  U.S.C. § 157(b) ( 2 ) .  

. .  

4 .  The statutory predicates fo r  the relief 

requested herein are sections 105 ,  361, 362, 363 and 364 

of t he  Bankruptcy Code and Bankruptcy Rule 2 0 0 2 ,  4001 

and 9014, and Rule 4001-2 of t h e  Local Rules of the 

United S t a t e s  Bankruptcy Court f o r  t he  District of 

Delaware ( t h e  "Local Rulesll). 

B. Comanv Backsround 

5 .  B i r c h ,  a Delaware corporation, together 

with i t s  twenty-eight direct  and indirect debtor  

subsidiaries (collectively, t h e  "Birch Groupt1 or 

"Company") , provides small and medium-sized businesses 

The Company with comprehensive voice and data services. 

is one of t h e  largest competitive local exchange 
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carriers (a I1CLEC1' ) providing telecommunications 

services in t he  central and southern United States. 

6 .  Voice services include local dial tone, 

long distance, and various calling features such as 

Data services include digital. 11911tt an,d call waiting. 

high speed Internet access, web hosting and other  

services such as virtual networking. 

7 .  The Company offers its services through 

its own integrated voice and data network, and through 

network elements leased from incumbent local exchange 

carriers ( t t I L E C s " )  : 

0 

8 .  

UNE-P. The  Company provides the majori ty  
of its telecommunications services by 
leasing unbundled network elements ( I ' U N E - .  
PI ') necessary to provide 
telecommunications service from ILECs. 

Facilities Based Services. The Company 
leases transmission and distribution 
facilities from ILECs to connect customer 
premises t o  the Company's voice and data 
switches. Additionally, the Company 
delivers a comprehensive package of voice 
and high-speed Internet access over a 
single connection, using d i g i t a l  
subscriber l i n e  technology or T-1 Loops. 

In certain marke t s ,  t he  Company offers 

its customers the equipment needed t o  run t h e i r  i n t e r n a l  
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phone systems, including data routers and wiring, 

telephone equipment and integrated access devices. The 

Company a l so  sells  and services standard key systems, 

private branch exchanges and voicemail systems, and 

provides inside-wire services for commercial accounts, 

including wiring for data networking. 

9 .  The  Company maintains i t s  headquarters in 

Kansas City, Missouri. Following recent significant 

workforce reductions, t he  Company employs approximately 

526 employees throughout the southern and central  U n i t e d  

S t a t e s .  Currently, the Company operates sales offices 

and operations facilities across nine s t a t e s  including 

Alabama, Georgia, Kansas, Missouri, North Carolina, 

Oklahoma, South Carolina, Tennessee and Texas, and 

maintains a customer base i n  eight additional s t a t e s .  

10. In 2004,  the Company recognized over $292 

million in revenue. The Company occupies 146 

operational collocation facilities today. 

C .  

2 9 ,  

Events Leading To Commencement Of The Cases 

11, 2002 Prepackaged Restructuring. On J u l y  

2 0 0 2 ,  cer ta in  members of the B i r c h  Group ( the ' '2002 
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Debtors'l) commenced a prepackaged chapter 11 case in 

this Court  ( t h e  " 2 0 0 2  Chapter 11 Case") to accomplish a 

financial restructuring t h a t  was then required to 

address then-existing competitive pricing pressures, 

adverse economic conditions and relatively limited 

capital resources. 

12. The j o i n t  prepackaged plan of 

reorganization ( the  "Prepackaged P lan l l )  f i l e d  by the 

2002  D e b t o r s  contemplated, among other  things, t h e  

replacement of their then-existing senior credit 

facility with the  Second Amended and Restated Credit 

Agreement (defined below) in t he  principal amount of 

On September 18, 2002 ,  t he  United States $100 million. 

D i s t r i c t  Court  f o r  t h e  D i s t r i c t  of Delaware (the 

1 1 D i s t r i c t  Court") confirmed the Prepackaged Plan. 

13. On September 30, 2002,  as contemplated by 

t h e  Prepackaged Plan, Birch Telecom Finance, Inc.  

( IIFinancel') , as borrower, t h e  Administrative Agent and 

cer ta in  lenders ( t h e  !'Senior Lenders") entered i n t o  a 

Second Amended and Restated Credit Agreement (as 

amended, modified and otherwise supplemented, the 
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IISecond Amended and Restated Credit Agreement") . 

t h e  same date, the 2 0 0 2  Debtors and the Administrative 

Agent entered i n t o  a Second Amended and Restated 

Guarantee and Collateral Agreement(as amended, modified 

and otherwise supplemented, t h e  "Guarantee and 

Collateral Agreement" and, together with t h e  Second 

Amended and Restated Credit Agreement, t h e  "Pre-Petition 

Agreement ) . 

14. The  Prepackaged Plan became effective in 

October of 2002.l 

15. Subsequent Business Downturn. Following 

their prepackaged financial restructuring, t h e  2002 

Debtors (as reorganized) began to experience a prolonged 

downturn in their core long distance market and 

decreases in revenue per line due to r a t e  reductions 

caused by competitive pricing pressures and federally 

mandated limits to pricing. Demand €or t h e i r  products 

and services also was weakened by a general economic 

1 On March 26, 2003, t h e  2002 Chapter If Case was closed in the 
District Court by a final decree entered by the District Court 
On April 14, 2003, the 2002 Chapter 11 Case was  closed in this 
Cour t  - 
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slowdown affecting the U . S .  telecommunications industry 

dur ing  2 0 0 2  and 2 0 0 3 .  In response, the 2002 Debtors (as 

reorganized) attempted to lower costs, raise capital and 

reduce their indebtedness. 

16. Ionex Merger. On March 19, 2003,  B i r c h  

Telecom, Inc.  (n/k/a  Birch Telecom 1996, Inc.  ) completed 

a merger ( t h e  Illonex Merger") with and into a wholly 

owned subsidiary of Ionex Telecommunications, Inc., 

which was an integrated communications provider offering 

voice and data  services to customers in Texas, Oklahoma,, 

Kansas and Missouri and smaller operations in eleven 

additional s t a t e s .  Upon effectuation of the Ionex 

Merger transaction, Ionex Telecommunications, Inc. was 

renamed B i r c h  Telecom, Inc.  (which is the entity defined 

as "Birch" herein) . 

17. In connection w i t h  and as a result of the  . 
Ionex Merger transaction, B i r c h  received approximately 

$36.0 million in needed equity funding f o r  the merged 

business enterprise (defined as t he  "Companygg or '!Birch 

Groupll herein) from ce r t a in  equity investors. 
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18. Need For Further Financial Restructuring. 

Following the Ionex Merger, i n  2004,  the Company began 

to experience liquidity problems due, in p a r t ,  to price 

competition, customer turnover and federally mandated 

limits on telecommunications pricing. T h i s  led to 

ce r t a in  management changes. 

19. As e a r l y  as June 2004,  the Company 

communicated its need for a f u r t h e r  financial 

restructuring to its Senior Lenders and o ther  equity 

investors including some of t he  holders of Birch's 

Series  A Preferred Stock (the V3eries A Stockholdersll) .  

20. In September 2004, the  Company defaulted 

under t h e  Credit Agreement by failing to make a 

scheduled $5 million amortization payment due 

thereunder. Since then ,  t he  Company negotiated and 

obtained a series of agreements from i ts  Senior Lenders 

whereby they have agreed to forbear from exercising 

t h e i r  remedies under t h e  Pre-Petition Agreement. 

21.  Exploration of Strategic Alternatives. 

Since September 2004, t he  Company has assessed and 

pursued various strategic alternatives w i t h  the 
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assistance of financial advisors and restructuring 

counsel. 

2 2 .  The Company and i t s  advisors negotiated 

into the first quarter of 2005  with both i t s  Senior 

Lenders and cer ta in  Series A Stockholders in an effort 

to reach agreement with them on an out-of-court (or 

prepackaged chapter 11) restructuring that would 

maximize t h e  long-term value of the  business, 

significantly reduce the Company's leverage, raise 

additional equity cap i t a l  through the possible sale  and 

issuance of new preferred stock, leave general unsecured 

creditors unimpaired, and maximize recoveries f o r  all 

stakeholders, including Series A Stockholders. 

23. The Company was unsuccessful i n  its 

efforts to negotiate a restructuring agreement with and 

between the Senior Lenders and cer tain Series A 

Stockholders. Following t h e  regulatory developments 

described below t h a t  had a material adverse impact on 

t h e  Company's business and related values, t he  Company 

continued to negotiate with its Senior Lenders in an 

effort to reach agreement on a prepackaged chapter 11 
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restructuring that would reduce the Company's 

indebtedness, leave general unsecured credi tors  

unimpaired, and provide the  highest possible recoveries 

to Series A Stockholders. Ultimately, given t he  adverse 

impact of t h e  regulatory developments, t h e  Company's 

negotiations w i t h  the  Senior  Lenders failed to produce 

agreement on a prepackaged chapter 11 plan .  

2 4 .  In the months preceding t h e  filing of 

these chapter 11 cases, the Company continued and 

renewed i ts  efforts to explore restructuring 

alternatives, including possible sales of its 

businesses, in whole or p a r t .  The Company and i ts  

advisors identified potential purchasers and so l i c i t ed  

of fe rs  of in te res t  from financial and strategic buyers. 

25 .  To date, the Company has not yet  received 

binding, non-contingent third-party purchase offers o r  

o ther  proposals that represent a sufficient basis fo r  

the Company's needed financial restructuring. 

26. Adverse Regulatory Changes. The 

Company's recent  restructuring efforts w e r e  complicated 

by a December 2004 announcement by the Federal 
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Communications Commission ( I1FCCf1) of its intention to 

change certain FCC rules governing the availability and 

pricing of unbundled network elements, used by CLECs 

like the B i r c h  Group f o r  both i t s  UNE-P services and 

facilities-based services. 

2 7 .  In February 2005, t he  FCC released its 

new unbundled network element rules, which had 

significant adverse implications f o r  the Company's 

business in its markets. The new rules substantially 

increased t h e  costs  of providing UNE-P and facilities- 

based telecommunications services to the Company's 

customers. 

28. Liquidity Credit Agreement. On April 29, 

2005, af te r  the Company had explored possible 

alternative sources of i n t e r i m  liquidity, Birch, Finance 

(as borrower), Bank of America, N.A. (as Administrative 

Agent), and cer ta in  of the Senior Lenders entered into a 

Liquidity Credit Agreement (as amended, modified and 

otherwise supplemented, t h e  I9Liquidity Credit 

Agreement") whereby the lenders thereunder extended 

needed additional liquidity secured by f i rs t  p r i o r i t y  
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liens (senior to t h e  liens securing the Senior Lenders' 

rights under t h e  Pre-Petition Agreement) on 

substantially all of the Company's assets.  

2 9 .  On August 8, 2005, consistent w i t h  t h e  

terms of the Liquidity Credit Agreement, the  Company 

repaid amounts, outstanding thereunder, and paid 

reimbursable fees and expenses i ncu r red  by t he  Sen io r  

Lenders under the Pre-Petition Agreement. 

30. As of the Petition Date, the Debtors' 

obligations under the Pre-Petition Agreement totaled 

approximately $108.7 million. 

Purpose of Chapter 11 Cases. The Debtors 31. 

commenced these cases a f t e r  concluding a prepackaged 

restructuring strategy was no longer viable. The 

Debtors intend to utilize t h e  chapter 11 process to 

promptly f i l e  a reorganization plan, preserve t h e  value 

of t h e i r  businesses, maximize recoveries to stakeholders 

to the extent possible, and restructure and reduce their 

indebtedness. 
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3 2 .  The Senior Lenders (or !'DIP Lenders") 

have agreed to provide debtor-in-possession financing to 

facilitate the chapter 11 restructuring process. 

The Pre-Petition Credit Facility D. 

3 3 .  Under the Pre-Petition Agreement and all 

collateral and ancillary documents executed in 

connection therewith (collectively, the 'IPre-Petition 

Loan Documents"), t h e  Debtors granted a security 

i n t e re s t  ( t h e  "Pre-Petition Liens") to the  Pre-Petition 

Lenders on and in substantially all t h e  Debtors' real  

and personal property and other assets, including 

without limitation, inventory, accounts receivable, 

eqyipment, general intangibles, and other tangible and 

intangible personal property and the proceeds thereof, 

and the setoff r i g h t s  described in the Pre-Petition Loan 

Documents and arising by operation of law ( the  "Pre- 

Petition Collateralll) . 
The Pre-Petition Lenders under t h e  Pre- 34. 

Petition Agreement assert t h a t  they have first priority 

liens. The Pre-Petition Lenders fur ther  assert t h a t  a l l  

t he  Debtors' cash on hand and amounts generated by the 
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collections of accounts receivable, sale of inventory or 

o t h e r  disposition of t he  Pre-Petition Collateral 

constitutes proceeds of the Pre-Petition Collateral and, 

therefore, is cash collateral of the Pre-Petition 

Lenders within t h e  meaning of Bankruptcy Code section 

363 (a) ( t h e  'Tash C o l l a t e r a l 1 1 ) .  

35. The Debtors understand that the Pre- 

Petition Lenders have agreed to the Debtors' use of the  

C a s h  Collateral on the terms described herein. 

RELIEF REQUESTED 

36. By this Motion, the  Debtors seek, among 

other  things, entry of i n t e r i m  and final orders: (I) (a) 

authorizing t h e  Debtors to obtain the Financing and 

execute and enter i n t o  the  DIP Documents; (b) granting 

the DIP Lenders security interests  in all of the 

Debtors' presently owned and after-acquired real  and 

personal property to secure t h e  Debtors' obligations 

under t h e  DIP Documents, and (e) granting t h e  DIP 

Lenders priority in payment with respect to obligations 

over any and all administrative expenses of the  kinds 

specified i n  Bankruptcy Code sections 503 (b) and 5 0 7  (b) 
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(except f o r  the Carve-Out, described below) ; (11) 

authorizing the Debtors to use Cash Collateral and 

granting adequate protection to the Pre-Petition Lenders 

w i t h  respect to such  use of t h e i r  cash collateral; (111) 

granting adequate protection to the Pre-Petition Lenders 

in respect of any diminution in the value of t h e i r  

interests in t h e i r x o l l a t e r a l  subject to t he  security 

interests  and liens under t h e  Pre-Petition Credit 

Agreement; (IV) authorizing the Debtors on an interim 

basis to obtain loans up to an aggregate of $2 million 

for a period expiring on the earlier of ( x )  thirty-five 

( 3 5 )  days a f t e r  t h e  Petition Date and ( y )  e n t r y  of t h e  

Final Order (the " I n t e r i m  Financing Period")  ; and (V) 

scheduling a Final Hearing to consider e n t r y  of t h e  

Final Order, and establishing and approving notice 

procedures in respect t he reo f .  

3 7 .  The Debtors respectfully request that the 

Court approve t h e  terms and conditions of t h e  DIP 

Documents, and authorize Finance and all of the o the r  

Debtors to comply w i t h  and perform all of the terms and 

conditions contained therein, including payment of (i) 
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all loans made under the D I P  Agreement (the “Loans11) and 

interest thereon and (ii) all reasonable fees, costs, 

expenses, indebtedness, obligations and liabilities of 

B i r c h ,  Finance and each Guarantor to the  D I P  Agent and 

t h e  DIP Lenders under the Credit Documents (as defined 

in the  D I P  Agreement) and the Final Order ((i) through 

(iii) collectively, the “Obligations11) , in accordance 

with and s u b j e c t  to t h e  terms and conditions set forth 

in the Credit Documents (as defined in the  D I P  

Agreement) and the Orders. 

3 8 .  The Debtors further request t h a t  t h e  

Court au thor i ze  (1) Finance t o  obtain Loans from t h e  DIE’ 

Lenders and (ii) Birch and the Guarantors t o  guarantee 

a11 Obligations in respect of such Loans, a l l  on the 

terms and subject to the conditions set f o r t h  in the 

Credit Documents (as defined in t h e  D I P  Agreement) and 

t h e  Orders up to a t o t a l  of (x) $2 million during the 

Interim Financing Period and ( y )  $ 5  million thereafter. 

The Debtors a lso request a u t h o r i z a t i o n  t o  use the 

proceeds of the  Loans and to use the  Cash Collateral in 
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the operation of their businesses, and to grant  the P r e -  

Petition Lenders adequate protection in respect thereof. 

BASIS FOR RELIEF 

39. The Debtors do not have sufficient 

available sources of working capital and financing to 

operate their businesses without the  Financing and use 

of Cash Collateral. The Debtors' a b i l i t y  to maintain 

business relationships with their vendors, suppliers arid 

customers, pay their employees and otherwise finance 

their business operations, is essential to the Debtors' 

continued viability. In t h e  absence of immediate 

authorization of the Financing and use of Cash 

Collateral, the Debtors could not continue to operate 

their businesses, and serious and irreparable harm to 

t he  Debtors and their esta tes  would occur. 

4 0 .  The preservation, maintenance and 

enhancement of the going concern value of the  Debtors 

are of the utmost significance and importance to a 

successful reorganization under chapter 11 of the 

Bankruptcy Code. The Financing and use of Cash 

Collateral are v i t a l  to t h e  Debtors' ability to 

2 0  



successfully reorganize and maintain their enterprise 

value f o r  t h e  benefit of a l l  creditors and parties in 

i n t e re s t .  

41. For these reasons, t he  Debtors have an 

immediate need for adequate postpetition financing. 

Given t h e  Debtors' current financial cond i t ion ,  

financing arrangements and capital s t r u c t u r e ,  the 

Debtors w e r e  unable to obtain financing on an unsecured 

administrative expense basis under Bankruptcy Code 

section 364 (b) or 364 (c) (l), or secured by only junior 

liens under Bankruptcy Code section 364(c) (3). 

Moreover, the Debtors concluded t h a t  Bank of America, at; 

the Pre-Petition Agent, possessed unique knowledge of 

their businesses and restructuring needs, and could 

serve as agent under t h e  Financing, ensuring t h e  

provision of the Financing on the m o s t  advantageous 

t e r m s .  Therefore, t h e  Debtors determined, in their 

sound business judgment, and a f te r  investigating and 

soliciting other  sources of financing (as described 

below) without success, t h a t  t h e  proposal fo r  debtor-in-- 

possession financing p-rovided by Bank of America w a s  the  
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most favorable under the circumstances, and addressed 

t h e  Debtors' reasonably foreseeable capital needs. 

42.  The Financing has been negotiated in good 

f a i t h  and at arm's l ength .  The Debtors believe t h a t  t he  

terms of the Financing are f a i r  and reasonable, reflect 

t h e  Debtors' exercise of prudent business judgment 

consistent w i t h  their fiduciary duties, and are 

supported by reasonably equivalent value and fair 

consideration. 

43. The Debtors believe t h a t  t h e  proposed 

adequate protection negotiated with t h e  Pre-Petition 

Agent, the Pre-Petition Lenders, the D I P  Agent and t h e  

D I P  Lenders will be sufficient to protect t h e  Pre- 

Petition Agent and the  Pre-Petition Lenders from any 

diminution in value of their interest in the P r e -  

Petition Collateral and t h e  priming of t h e  Pre-Petition 

Lenders' Liens. 

44. T h e  adequate protection terms set f o r t h  

i n  the proposed Orders have been negotiated in good 

faith and at arm's length among t h e  Debtors, the Pre- 

Petition Agent, the  Pre-Petition Lenders, the DIP Agent 
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and the  DIP Lenders ,  are f a i r  and reasonable under t h e  

circumstances, ref lect  t h e  Debtors' exercise of prudent 

business judgment consistent w i t h  t h e i r  fiduciary duties 

and are supported by reasonably equivalent value and 

fair consideration. 

I; 

THE COURT SHOULD APPROVE 
THE FINANCING 

Terms Of The D I P  Asreement 

4 5 .  The  DIP Agreement is the result of arm's 

length negotiations by t h e  Debtors with the DIP  Agent 

and the DIP Lenders. The D I P  Agreement's key provisio:ns 

2 are  : 

e 

0 

0 

B o r r o w e r :  

Guarantors: 

DIP Asent: 

DIP 
Lenders : 

B i r c h  Telecom Finance, Inc.  

B i r c h  Telecom, Inc. and all 
Subsidiary Debtors 

Bank of America, N . A .  

Banc of America Strategic 
Solutions, Inc.  

2 The description herein of the D I P  Agreement is only a summary, 
and is qualified in its entirety by the D I P  Agreement, a draft 
form of which is attached hereto as Exhibit A .  Any 
capitalized term used and not defined herein is ascribed t h e  
meaning given to such term i n  the D I P  Agreement. 
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a Total 
Commitment: 

Bear Stearns Corporate Lending 

Man Mac 3 Limited 
Merrill Lynch Credit Products, 

R i t c h i e  Special Cred i t  
Investments, L t d .  
Strategic Value Credit 
Opportunities Master Fund L.P. 
Strategic Value Master Fund 

UBS Willow Fund, LLC 

Inc. 

LLC 

Ltd. 

From the Closing Date (as 
defined in the D I P  Agreement) 
through but not including the 
date of the  en t ry  of t h e  
Final Order, the t o t a l  
revolving credi t  commitment 
is $2 ,000 ,000  and from t he  
date of the  e n t r y  of t h e  
Final Order through the  
revolving credit termination 
date, t h e  amount of t h e  total 
revolving credi t  commitment is 
$5,000,000. 

Term: The Financing will terminate on the 
earliest of (a) the date t h a t  is two hundred 
seventy ( 2 7 0 )  days after t h e  petition date 
(which date  may be extended pursuant t o  terms 
w i t h i n  the DIP Agreement), (b) the date of 
termination of the revolving c r e d i t  
commitments or the date  on which existing 
revolving credit loans are no longer permitted 
t o  remain outs tanding  pursuant t o  the terms of 
t he  D I P  Agreement, (c) t h e  date of 
indefeasible payment in full by the Borrower 
of the revolving credit loans and the 
permanent reduction of t he  revolving credit 
commitment to zero dollars ( $ O ) ,  (d) t h i r t y -  
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five ( ' 3 5 )  days following the petition date  if 
the Final Order has not been entered by the 
Bankruptcy Court by such date, (e) t h e  date 
upon which the Inter im Order expires, unless 
the Final Order shall have been entered and 
become effective by such date ,  ( f )  t he  date of 
the filing of any motion o r  request fo r  
approval of a sale of all or substantially a l l  
of any Credit Party's (as defined in t h e  D I P  
Agreement) assets pursuant to section 363 of 
t he  Bankruptcy Code, a confirmed plan of 
reorganization or a liquidation pursuant to 
Chapter 7 of the Bankruptcy Code, other than 
any such filing which has been approved by t h e  
D I P  Agent and t h e  Required Lenders (as defined 
in the  D I P  Agreement), and (9) the effective 
date of a plan of reorganization in the 
Debtors' Chapter 11 Case. . 

e Priority: All Obligations shall constitute 
allowed Claims against the B o r r o w e r  and the  
Guarantors in the Chapter 11 case, w i t h  
administrative superpriority under section 
364(c) (1) of the  Bankruptcy Code and with 
priority over all other administrative 
expenses, diminution claims *(including 
Adequate Protection Obligations) and all other 
claims against t h e  Debtors, costs and expenses 
of the  kinds specified in, or ordered pursuant 
to, sections 105, 326, 330, 331, 503(b), 
5 0 6  (c) I 5 0 7  (a) , 507 (b) , 726, 1113, 1114 or any 
o ther  provision of t h e  Bankruptcy Code, 
subject, as to priority, to t he  Carve-Out. 

e Liens : 

Pursuant to Bankruptcy Code section 364(c)(2) 
t he  Obligations will be secured by a valid and 
perfected first  priority Lien on all of the 
Collateral, subject only,  as to priority, to 
(i) the  Carve-Out, (ii) any valid, perfected, 
enforceable and non-avoidable Liens i n  
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existence as of the Petition Date (other than 
t h e  Liens securing the Pre-Petition 
Obligations), and (iii) certain Liens 
permitted under the  DIP Agreement. 

Junior Lien. P u r s u a n P t o  Bankruptcy Code 
section 364 ( c )  ( 3 )  and subject to the Carve-Out, 
the  Obligations under the D I P  Agreement shall 
be secured by a perfected,  second p r i o r i t y ,  
junior Lien upon all Collateral (other than  
tha t  described under  Priming Lien  below) 
subject to a validly perfected security 
i n t e r e s t ,  which security i n t e r e s t  is (i) in 
existence as of the petition date and not 
subject to Bankruptcy Code. section 552 (a)  ; (ii) 
perfected (but not granted) a f t e r  the petition 
date to the extent such perfection in respect 
of a claim arising p r i o r  to t he  petition date 
is expressly permitted under t h e  Bankruptcy 
Code and t h a t  is not subject to Bankruptcy 
Code section 5 5 2 ( a ) ;  or (iii) is a permitted 
encumbrance and expressly permitted by t h e  DIE) 
Agreement to be senior to the  Liens created tc) 
secure t he  Obligations. 

Priming Lien. Pursuant  to Bankruptcy Code 
section 364(d) (1) and subject to the C a r v e - O u t ,  
the Obligations under the  DIP Agreement shall 
be secured by a perfected, first priority, 
senior, priming Lien (A) on a l l  Pre-Petition 
Collateral, subject to any va l id ly  perfected 
security i n t e re s t  (other than the  liens and 
security interests of the Pre-Petition Agent 
and the Pre-Petition Lenders), that is a 
permitted lien that is expressly permitted by 
the DIP Agreement to be senior to the  Liens 
created to secure the Obligations, and (B) 
upon any property of the Debtors upon which 
Replacement Liens (as defined below) are 
granted to provide adequate protection in 
respect of the Pre-Petition Obligations, 
senior to the  Replacement Liens. 
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Carve-Out: The l i e n s ,  security 
interests and superpriority claims 
granted to t h e  Agent and D I P  Lenders 
pursuant to t h e  DIP Documents and 
Orders are subject to a carve-out 
(the llCarve-Out'l) for the payment of 
(A) all allowed professional fees 
and disbursements incurred by t h e  
professionals retained pursuant to 
Bankruptcy Code §5 327 or 1103(a) by 
the Debtors and any statutory 
committee of unsecured creditors 
appointed in the Chapter 11 Cases 
(and any disbursements of any m e m b e r  
of such committee) (i) in an 
aggregate allowed amount not  to 
exceed $1,000,000 (the "Post-Default - 
Carve-Out Amount'!) on account of 
such professional fees and 
disbursements incurred following the 
IIDefault Point" (as defined below) ,, 
plus (ii) the aggregate allowed 
amount (the lTre-Default Carve-Out 
A m o u n t r 1 )  of all unpaid professional 
fees and disbursements incurred,  
accrued or invoiced from the 
Petition D a t e  u n t i l  t h e  Default 
Poin t ;  provided, that a l l  such 
professional fees and disbursements 
to the extent allowed shall be paid 
pursuant to interim compensation 
procedures established in an order 
of the Bankruptcy Court and shall 
be subject to final allowance by 
order of the Bankruptcy Court under 
sections 330 and 331 of the 
Bankruptcy Code; and ( B )  quarterly 
fees required to be paid pursuant to 
28 U.S.C. S 1930(a) (6) and any fees 
payable to t h e  Clerk of the 
Bankruptcy Cour t .  Notwithstanding 
anything in this I n t e r i m  Order to 
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the contrary, no loans, Cash 
Collateral. or any portion of the 
Carve-Out may be used to object to 
or contest in any manner, or raise 
any defense to, t h e  validity, 
perfection, priority or 
enforceability of t he  Pre-Petition 
Obligations, t he  DIP Obligations, 
t he  Pre-Petition Liens,  the D I P  
Liens, the Adequate Protection 
Liens, or to assert any claims or 
causes of action against t h e  Pre- 
Petition Lenders, the Pre-Petition 
Agent, the DIP Lenders or the D I P  
Agent, whether through an adversary 
proceeding, contested matter or 
otherwise , p r o v i d e d ,  however, t h a t  
up to $50,000 of the Carve-Out may 
be used to pay for professional fees 
and disbursements incurred in 
connection with the  investigation of 
the  matters described above. None 
of the DIP Agent, t h e  DIP Lenders, 
the Pre-Petition Agent or t he  Pre- 
Petition Lenders shall be 
responsible for the direct payment 
or reimbursement of any professional 
fees or disbursements incurred in 
connection with t h e  Debtors' cases 
under any chapter of the Bankruptcy 
Code, and nothing in t h i s  Order or 
otherwise shall be construed to 
obligate the DIP Agent, the D I P  
Lenders, the Pre-Petition Agent or 
t he  Pre-Petition Lenders in any way 
to pay professional fees or 
disbursements, or to ensure tha t  t h e  
Debtors have sufficient funds to pay 
such professional fees or 
disbursements. As used herein, 
"Default Poin t "  means t h a t  date when 
(x) an unwaived event of Default (as 
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defined in the D I P  Agreement) shall 
have occurred and is continuing; 
( y )  t h e  DIP Agent and the DIP 
Lenders have permanently ceased 
making advances or extensions of 
credit to the Debtors under the  DIP 
Agreement; and (2) (i) either the 
DIP Agreement and t h e  other  DIP 
Documents or the Debtors’ rights to 
use Cash Collateral are permanently 
terminated (or both} and (ii) the 
D I P  Agent or the Pre-Petition Agent 
shall have provided at least five 
(5) business days’ notice to the  
affected professionals of a date 
ce r t a in  on which a Default Point  
shall occur. 

Fees: In  addition to fees and 
expenses incurred and.paid pre- 
petition in connection with due 
diligence, preparation and 
negotiation of t h e  Financing, the 
following fees are payable: 

(a) On t h e  Closing Date (as defined 
in t he  D I P  Agreement), t he  
B o r r o w e r  shall pay to the D I P  
Agent, for the ratable benefit 
of the D I P  Lenders, an upfront 
fee of three percent (3.00%) of 
t h e  total revolving credit 
commitment ; 

(b) Borrower shall pay to t h e  D I P  
Agent, f o r  t h e  ratable benefit 
of t h e  DIP Lenders, a fee equal 
to t he  one-half of one percent 
(0.50%) per  annum times the 
actual daily amount by which 
t he  t o t a l  revolving credit 
commitment exceeds the  total 
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revolving extensions of c r ed i t .  
The commitment fee shall accrue 
at a l l  times until the 
revolving credit  termination 
date ,  and shall be due and 
payable quarterly in arrears or1 
the l a s t  Business Day (as 
defined in the’DIP Agreement) 
of each fiscal quarter, 
commencing w i t h  the first such 
date to occur a f t e r  the Closing 
D a t e  (as defined in the DIP 
Agreement), and on the 
revolving credit termination 
date;  and 

(c) Borrower shall pay to t h e  DIP 
Agent, for  i t s  own account, 
each of the  fees, i n  the 
amounts and at such times, as 
are set fo r th  in the Fee L e t t e r  
(as defined in the D I P  
Agreement) . 

0 Interest  R a t e  : Base Rate plus seven percent (7.0%). 

Base Rate: f o r  any day, a xate per  annum 
(rounded upwards, if necessary, to the 
next 1/16 of 1%) equal to the greatest of 
(a> the Prime R a t e  (as defined in the DIE’ 
Agreement) i n  effect  on such day and (b) 
t he  Federal Funds Effective Rate (as 
defined in the  DIP Agreement) in effect 
on such day plus 0.50%;.  

Events of Default: Events of default 
under t h e  DIP Agreement include, among 
others:  (a) failure to pay any principal.  
when due; (b) failure to pay any interest: 
or any other amount payable under any 
Credit Document (as defined in the DIP  
Agreement) within five ( 5 )  days after any 
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such amount becomes due;  ( c )  any 
representation or warranty made or deemed 
made by any Credit Par ty  (as defined in 
the DIP Agreement) or i n  any Cred i t  
Document (as defined in the DIP 
Agreement) shall prove to have been 
inaccurate in any material respect on or 
as of the  date made or deemed made; (d) 
any Credit Party (as defined in t he  D I P  
Agreement) shall default in t h e  
observance or performance of any 
agreement contained in cer tain covenants 
contained in the  D I P  Agreement (with 
cer tain applicable grace periods for 
specific defaults) ; (e) except for 
defaults occasioned by t he  filing of t h e  
Debtors' Chapter 11 case, a default or 
breach occurs under any other agreement, 
document or instrument t h a t  the  Company 
or any of its Subsidiaries entered i n t o  
shall have occurred and be continuing 
with respect to Indebtedness (as defined 
in the D I P  Agreement) t h e  outstanding 
principal amount of which exceeds in the  
aggregate $250,000;  or (f) cer tain ERISA- 
related defaults; (9) one or more 
judgments or decrees as to a post- 
petition liability shall be entered 
against  t h e  Company or any of i ts  
Subsidiaries involving for  t h e  Company 
and i ts  Subsidiaries taken as a whole a 
liability (to the extent not paid or 
fully covered by insurance as to which 
t h e  relevant insurance company has not 
denied in writing coverage) of $250,000 
or more, and a11 such judgments or 
decrees shall not have been satisfied, 
vacated, discharged, stayed or bonded 
pending appeal wi th in  60 days from the 
ent ry  t h e r e o f ;  (h) any Lien created by 
any of t h e  Security Documents (as  defined 
in t he  D I P  Agreement) shall cease (wi th  
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respect to Collateral having a value, in 
the reasonable judgment of the  D I P  Agent, 
of at least $ 2 5 0 , 0 0 0 )  to be enforceable 
and of the same effect  and priority 
provided pursuant to t he  Orders (unless 
released by t he  DIP Agent at the  
direction of t h e  Required Lenders (as 
defined in t he  DIP Agreement) or as 
otherwise permitted under the DIP  
Agreement or t he  other Credit Documents 
(as defined in the DIP Agreement) ) ; (1) 
t he  guarantee of any Credit Par ty  (as 
defined in the D I P  Agreement) shall 
cease, for any reason, to be in full 
force and effect or any Credit Party (as 
defined in t he  D I P  Agreement) or any 
Affiliate (as defined in the DIP 
Agreement) of any Credit Party (as defined 
in the D I P  Agreement) shall deny or 
disaffirm its obligation in respect of 
such guarantee; ( j )  a Change i n  Control 
(as  defined in the D I P  Agreement) shall 
occur; (k) all or substantially a l l  of 
t h e  property of any Credit Party (as 
defined in the DIP Agreement) is 
attached, seized, levied upon or 
subjected to a writ or distress warrant, 
or come within the possession of any 
receiver, trustee, custodian or assignee 
for the benefit of creditors of any 
Credit Party;  (1) the  occurrence of the 
loss, suspension or revocation of, or 
failure to renew, any Communications 
License (as defined in t he  DIP Agreement) 
or o the r  license or permit now held or 
hereaf ter  acquired by any C r e d i t  Par ty  
(as defined in the  DIP Agreement), if 
such l o s s ,  suspension, revocation or 
failure to renew could reasonably be 
expected to have a Material Adverse 
Effect ; (n) the Occurrence of ce r t a in  
events in t h e  Debtors’ Chapter 11 case, 
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including (i> t h e  Final Order is n o t  
entered into prior to the earlier of (x )  
the date 35 days a f t e r  the Petition D a t e  
or (y) the expiration of the I n t e r i m  
Order; (ii) the Final Order ,  or, p r i o r  t:o 
the entry of the Final O r d e r ,  t h e  In t e r im  
Order, ceases t o  be in full force and 
e f f e c t ;  and (iii) the allowance of any 
claim or claims under section 5 0 6 ( c )  of 
the Bankruptcy Code agains t  or with 
respect to any of the  Collateral; and (m> 
the dismissal of t h e  Debtors’ Chapter 11. 
case, o r  the conversion of t h e  Chapter 1.1 
Case from one under Chapter 11 to one 
under Chapter 7 of the  Bankruptcy Code, 
or any Credit Par ty  (as defined in t h e  
DIP Agreement) shall file a motion or 
other  pleading seeking t h e  dismissal of 
t he  Chapter 11 Case under section 1112 of 
the Bankruptcy Code or otherwise. 

e Remedies/Termination of Automatic Stay: 
Notwithstanding the provisions of secticln 
362 of the Bankruptcy Code but s u b j e c t  t o  
the terms of the Orders, without any 
application, motion or notice to ,  or 
order from, t h e  Bankruptcy Court: (i) 
with t h e  consent of t he  Required Lenders 
(as defined in t h e  DIP  Agreement) I the 
DIP Agent may, o r  upon t h e  request of th.e 
Required Lenders (as defined in the  D I P  
Agreement), the  DIP  Agent shall, by 
notice to the Borrower declare the  
revolving credit  commitments to be 
terminated forthwith, whereupon t h e  
revolving credit commitments shall 
immediately terminate; (ii) with t h e  
consent of t h e  Required Lenders (as 
defined in the  DIP Agreement), the DIP 
Agent may, or upon t h e  request of the 
Required Lenders (as defined i n  the  D I P  
Agreement), the DIP Agent shall, by 
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notice to the  Borrower, declare the 
revolving credi t  loans under the D I P  
Agreement ( w i t h  accrued in te res t  thereon)  
and a l l  other amounts owing under t h e  DTI? 
Agreement and the other Credi t  Documents 
(as defined in the  DIP Agreement) to be 
due and payable forthwith, whereupon the 
same shall immediately become due and 
payable; (iii) w i t h  t h e  consent of t he  
Required Lenders (as defined in t h e  DIP 
Agreement), the D I P  Agent may, or upon 
the request of t h e  Required Lenders (as 
defined in the D I P  Agreement), t h e  D I P  
Agent shall, increase t h e  ra te  of 
interest applicable to t he  revolving 
credit loans as provided in the D I P  
Agreement and pursuant to and on the  
terms set f o r t h  in the  Orders; (iv) the 
automatic stay of section 362 of the 
Bankruptcy Code shall be modified and 
vacated to permit t h e  Lenders to exercise 
t h e i r  remedies under t h e  DIP  Agreement 
and any o the r  Credit Documents (as 
defined in t h e  DIP Agreement), without 
f u r t h e r  application or motion to, or 
order from, t h e  Bankruptcy Cour t ,  except 
t h a t  remedies against the  Collateral may 
be exercised only on 5 days' notice. 

Section 5 0 6 ( c )  Waiver: The Debtors have 
agreed, upon entry of t h e  Final O r d e r ,  
not to asse r t  any claim under Bankruptcy 
Code section 506(c) for any costs  and 
expenses incurred in connection w i t h  t h e  
preservation, protection or enhancement 
of, or realization by t he  D I P  Agent, the  
D I P  Lenders, t he  Pre-Petition Agent, the 
Liquidity Agent or the  Pre-Petition 
Lenders upon the Collateral or the  Pre- 
Petition Collateral, and upon e n t r y  of 
the Final Order after notice, such 
sec t ion  5 0 6 ( c )  waiver shall be binding or1 
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a l l  pa r t i e s  i n  i n t e re s t .  

Approval Of The  Postpetition 
Financing Is Authorized Under 

The Bankruptcy Code And Bankruptcy Rules 

46. Bankruptcy Code sections 364(c) and 

(d)  (1) provide : 

(c) If the  trustee is unable to obtain 
unsecured credit  allowable under section 
503(b) (1) of t h i s  t i t l e  as an 
administrative expense, the c o u r t ,  after 
notice and a hearing, may authorize the 
obtaining of credit or t h e  incurring of 
debt - 

(1) w i t h  priority over any or a l l  
administrative expenses of the  kind 
specified in section 503(b) or 507(b) 
of t h i s  title; 

( 2 )  secured by a lien on property of t he  
e s t a t e  that is not  otherwise subject; 
to a l i e n ;  or 

( 3 )  secured by a j un io r  lien on property 
of t h e  e s t a t e  that is subjec t  to a 
lien. 

(d) (1) The court, a f t e r  notice and a hearing,. 
may authorize t h e  obtaining of credit or the 
incurring of debt secured by a senior or equal. 
lien on property of the estate t h a t  is subject: 
to a lien only if - 

(A) the  trustee is unable to obtain such 
credit otherwise; and 

( B )  there is adequate protection of the  
interest of t he  holder of the l i e n  
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on the property of the e s t a t e  on 
which such senior  or equal lien is 
proposed to be granted. 

11 U.S.C. § §  364(c), 364(d) (1) 

4 7 .  Bankruptcy Rule 4001(c) provides: 

( c )  Obtaining Credit 

(1) Motion; Service. A motion for authority 
to obtain credit  shall be made in 
accordance with Rule 9014 and shall be 
served on any committee elected pursuant 
t o  !?i 705 or appointed pursuant to § 1102 
of the Code or i t s  authorized agent,  or, 
if t he  case is a chapter 9 municipality 
case or a chapter 11 reorganization case 
and no committee of unsecured creditors 
has been appointed pursuant to § 1102, on 
the  creditors included on t h e  list filed 
pursuant to Rule 1007(d), and on such 
o t h e r  entities as the cour t  may direct. 
The motion shall be accompanied by a copy 
of t he  agreement. 

( 2 )  Hearing.  The court may commence a final 
hearing on a motion for  authority to 
obtain credit no earlier than 1s days 
after service of t h e  motion. If the  
motion so requests, the court may conduct 
a hearing before such 15 day period 
expires, but t h e  court  may authorize t h e  
obtaining of credit only to t h e  extent 
necessary to avoid immediate and 
irreparable harm to the  e s t a t e  pending a 
final hearing. 

(3) Notice. Notice of hearing pursuant to 
this subdivision shall be given to t h e  
parties on w h o m  service of the motion is 
required by paragraph ( 2 )  of this 
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subdivision and to such o t h e r  entities as 
the court may d i r e c t .  

Fed. R. B a n k r .  P. 4001(c). 

48. Bankruptcy Rule 400l(d) provides in 

1-elevant p a r t  t h a t  (i) a motion for approval to modify 

or terminate the  automatic stay shall be served on any 

official creditors' committee, on t h e  c red i tors  included 

on the l i s t  filed under Bankruptcy Rule 1007(d), and on 

such othew entities as t h e  court may d i rec t ,  and (ii) 

objections may be filed within 15  days of the mailing of 

t h e  notice of t h e  motion and the time f o r  filing 

objections thereto. Accordingly, this C o u r t  is 

authorized by t h e  Bankruptcy Code and Bankruptcy Rules 

to gran t  t he  relief requested in this Motion. 

Approval of the Postpetition Financing 
Is Necessary To Preserve T h e  Debtors '  Going 

Concern Value and Warranted Under the Circumstances 

4 9 .  Prior to determining that the Financing 

was the most favorable financing available, t h e  Debtors 

through t h e i r  advisors contacted several other  pctential 

sources of debtor-in-possession financing to s o l i c i t  and 

ob ta in  finzncing proposals. Given t he  Debtors '  

financial position, the preexisting liens on 
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substantially all of their assets, t h e  limited s i z e  of 

the contemplated financing, and timing issues, none of 

these sources submitted a proposal.  

5 0 .  The Debtors were unable to procure the 

required funds in the form of unsecured credit or 

unsecured debt with an administrative priority because 

substantially a l l  the Debtors' assets are encumbered. 

The circumstances of these cases require t h e  Debtors to 

obtain financing under Bankruptcy Code sections 3 6 4 ( c )  

and 364(d). Therefore, the Debtors believe that this 

Court should au tho r i ze  the Debtors to obtain the 

Financing to the extent and pursuant to the terms 

contained here in ,  in t h e  D I P  Agreement, t he  proposed 

Interim O r d e r  attached hereto as Exhibit B, and the  

proposed Final Order attached hereto as Exhibit C 3  

51. The proposed Financing is required to 

preserve and enhance the Debtors' going concern value, 

and i s  therefore in t h e  best interests of the Debtors' 

3 The proposed form of F i n a l  Order will be filed separately. 
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e s t a t e s  and credi tors .  The availability of credit undei: 

t he  DIP Agreement is necessary to provide working 

capital fo r  the Debtors to continue to operate t h e i r  

businesses- Moreover, t h e  available credit will give 

the Debtors' vendors and suppliers the necessary 

confidence to continue ongoing relationships with t he  

Debtors, including the extension of credit terms f o r  thts 

payment of goods and services - -  and also will be viewed 

favorably by the Debtors' employees and customers, and 

thereby help promote t he  Debtors' successful 

reorganization. 

5 2 .  Under Bankruptcy Code section 364(d), a 

secured creditor's lien may be primed when t h e  debtor 

demonstrates t h a t  it is unable to obtain credit 

otherwise and t h e  liens to be primed are adequately 

protected. As detailed above, the Debtors are unable t f 2  

obtain financing without priming the Pre-Petition 

Lenders' liens. A s  s e t  f o r t h  under "Adequate 

Protection" below, t h e  Pre-Petition Lenders have agreed 

to t he  consensual use of Cash Collateral in which they 

have an interest on t h e  t e r m s  set forth in the  Orders.  
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Moreover, t h e  Debtors understand t h a t  t he  Pre-Petition 

Lenders have consented to the priming of their liens. 

Other than the liens of the Pre-Petition Lenders, no 

other  liens will be primed by t h e  Financing. 

53. After determining t h a t  €inancing was 

available only under Bankruptcy Code sections 364(c) and 

364(d) , the Debtors negotiated t h e  Financing at arm's 

length and pursuant t o  t h e i r  business judgment, which is 

to be accorded deference so long as it does not run 

afoul of t he  provisions of and policies underlying the 

Bankruptcy Code. See, e . g . ,  Bray v. Shenandoah Fed. 

Sav. & Loan Ass'n (In re Snowshoe C o . ) ,  789 F.2d 1085, 

1088 (4th Cir. 1986) (approving debtor-in-possession 

financing necessary t o  s u s t a i n  seasonal business)'; In re -- 

Ames Department Stores, Inc., 115 B.R.  34, 40 (S.D.N.Y. 

1 9 9 0 )  ("cases consistently ref lect  t h a t  the court's 

discretion under section 3 6 4  is to be utilized on 

grounds t h a t  permit reasonable business judgment to be 

exercised so long as the  financing agreement does not 

contain terms t h a t  leverage the bankruptcy process and 
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powers or i t s  purpose is not so much to benefit t he  

estate as it is to benefit parties in interest"). 

5 4 .  T h e  terms and conditions of t h e  DIP 

Agreement are fair and reasonable and were negotiated b.y 

t h e  parties in good faith and a t  arm's l ength .  

Accordingly, t h e  DIP Lenders should be accorded t h e  

benefits of Bankruptcy Code section 3 6 4 ( e )  w i t h  respect 

to the  Postpetition Financing. 

11. 
THE COURT SHOULD AUTHORIZE 
THE USE OF CASH COLLATERAL 

55. In addition to the need f o r  debtor-in- 

possession financing, t he  Debtors have a critical need 

for t h e  immediate use of Cash Collateral to continue 

their operations. Bankruptcy Code section 363(c) (2 )  

provides t h a t  t he  Debtors may not  use, sell or lease 

cash collateral unless ' ! ( A )  each entity t h a t  has an 

i n t e r e s t  in such cash collateral consents; or (€3) the 

court, a f t e r  notice and hearing, authorizes such use, 

sale, or lease in accordance w i t h  t h e  provisions of t h i s  

section." 11 U . S . C .  i3 3 6 3 ( c )  ( 2 ) .  The Debtors 

understand that t h e  Pre-Petition Lenders have consented. 

41 



to t he  use of Cash Collateral conditioned upon t h e  

Debtors providing the adequate protection described 

h e r e i n  and in t h e  proposed Orders. 

5 6 .  The approval of the use of Cash 

Collateral'and the grant  of the replacement liens and 

o ther  adequate protection to t h e  Pre-Petition Lenders as 

of the  Petition Date is crucial to the D e b t o r s '  ability 

t o  continue the operation of t h e i r  businesses. The 

failure to obtain such authorization would be f a t a l  to 

the Debtors' businesses, and disastrous to their 

creditors, both secured and unsecured. In sum, in order 

to enable the Debtors to reorganize and preserve t h e  

value of the D e b t o r s '  assets and operations, approval of 

both the Financing and t he  use of Cash Collateral is 

imperative. 

Adeauate Protection 

5 7 .  U n d e r  Bankruptcy Code section 3 6 3  (c) ( 2 )  , 

the Debtors may not use t he  Cash Collateral without the 

consent of the Pre-Petition Lenders or authority granted 

by t he  Court. Bankruptcy Code section 363(e) provides 

that on request of an entity t h a t  has an interest in 
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proper ty  to be used by a debtor, the Court shall 

prohibit or condition such use asaecessary  to provide 

adequate protection of such in te res t .  Additionally, 

Bankruptcy Code section 3 6 4 ( d )  requires that adequate 

protection be provided where, as here,  t h e  liens of 

secured creditors are being primed to secure the  

obligations under t h e  Financing. 

58. The Debtors request t h a t  the Court 

approve, as of the  Petition D a t e ,  t h e  following 

protections of the  Pre-Petition Lenders interests in t h e  

Cash Collateral from any diminution in value of t h e  Pres- 

Petition Collateral resulting from (a) t h e  priming of 

the Pre-Petition Agent's and t h e  Pre-Petition Lenders' 

liens on the Pre-Petition Collateral by the Liens to be 

granted under Bankruptcy Code section 364(d) to secure 

t he  Obligations under t h e  Financing; (b) t h e  Debtors' 

use, sa l e ,  lease or other disposition of t he  Pre- 

Petition Collateral (including the Cash Collateral); arid 

( c )  t he  imposition of t h e  automatic s t a y  pursuant to 

Bankruptcy Code section 3 6 2 ,  on which the Pre-Petition 
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Lenders have provided their consent in accordance with 

section 363 (c) ( 2 )  : 

a t h e  Pre-Petition Agent and t h e  Pre-Petition 
Lenders shall have (effective upon the date of 
the  In t e r im  Order and without the necessity of 
t h e  execution by t h e  Debtors of any mortgages, 
security interests, pledge agreements, 
financing statements or  other documents) v a l i d  
and perfected, security interests in, and 
liens upon ( the  "Replacement Liens") all of 
the Debtors' r i g h t ,  title and i n t e r e s t  in, t o  
and under the Collateral, having a priority 
immediately j un io r  to t h e  Liens granted 
pursuant t o  the Orders and/or the DIP 
Documents to t h e  Agent and the D I P  Lenders to 
secure t h e  Obligations, and subject t o  the 
Carve-Out and to any validly perfected liens 
which remain senior t o  t h e  Liens granted the 
Agent and the DIP Lenders pursuant to the 
Orders and/or t he  DIP Documents to secure t h e  
Obligations; 

the  allowed claims of the  Pre-Petition Agent 
and t h e  Pre-Petition Lenders shall be 
Superpriority Claims having a p r i o r i t y  
immediately junior only to the Superpriority 
Claims granted to the  Agent and t he  DIP 
Lenders in respect of t he  Obligations pursuant 
to t h e  Orders; 

subject to section 506(b) of t h e  Bankruptcy 
Code, the Debtors are authorized to pay all 
reasonable out-of-pocket costs and expenses 
incurred by the Pre-Petition Agent and the 
Pre-Petition Lenders during t h e  chapter 11 
cases (including, without limitation, t h e  
reasonable fees and expenses of one external 
counsel, one l oca l  counsel and any financial 
and other consultants advising the  Pre- 
Petition Agent and t h e  Pre-Petition Lenders) 
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t h a t  arise o u t  of or r e l a t e  to the enforcement 
and protection of the r i g h t s  and remedies of 
t h e  Pre-Petition. Agent and t he  Pre-Petition 
Lenders in respect of t h e  Pre-Petition 
Agreement or these  chapter 11 cases or any 
subsequent cases; a n d  

If an event of default under  t h e  DIP Agreement 
has occurred am3 is continuing, and the D I P  
Agent and the D I P  Lenders have ceased making 
advances or extensions of credit to the 
Debtors under  t h e  D I P  Documents, t h e  Debtors '  
right to use Cash Collateral shall terminate 
on t h e  fifth Business Day a f t e r  the Pre- 
Petition A g e n t ,  acting at t h e  direction of the 
Required Lenders (as defined in t h e  Pre- 
Petition Agreement), provides written notice 
to the Debtors, the United S t a t e s  Trustee and 
any statutory committees appointed in these 
chapter 11 cases .  

59. The Debtors additionally request t h a t  the 

C o u r t  order that the Liens constitute valid and duly  

perfected s e c u r i t y  i n t e r e s t s  and liens without t h e  

f i l i n g  or service of financing statements, notices of 

lien or similar instruments or t a k i n g  of afiy o the r  

action, which otherwise may be r equ i r ed  unde r  federal or 

state law in any jurisdiction to validate and per fec t  

s u c h  security i n t e r e s t s  and liens. 

60. T h e  Deb to r s  f u r t h e r  request that t h e  

Court epter an orde r  providing t h a t  t h e  stay imposed by 

Bankruptcy  Code section 362(a) be lifted to allow t h e  
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filing and recording of a certified copy of the Orders 

or any financing statements, notices of lien or similar 

instruments, and deeming any such documents to have bee.n 

filed or recorded at t h e  time of and on the date  of t h e  

Interim Order. . 

61. As a condition to the use of the Cash 

Collateral and the Financing, t h e  Pre-Petition Lenders 

and t h e  D I P  Lenders have required that the O r d e r  find 

t h a t  the following facts are  binding on the  estates and 

all parties in in te res t  f o r  a l l  purposes in these 

chapter 11 cases and any subsequent chapter 7 cases: (a) 

as of t h e  Petition Date, t he  Debtors w e r e  liable to the 

Pre-Petition Lenders for principal and accrued i n t e re s t  

in the approximate amount of $108.7 million in respect 

of loans made under t h e  Pre-Petition Agreement, and (b) 

t h e  Pre-Petition Agent's and the Pre-Petition Lenders' 

security interest  and liens on the Pre-Petition 

Collateral are legal, valid, binding, perfected and 

otherwise unavoidable, unless (i) a p a r t y  in interest 

with standing in these chapter 11 cases (including any 

statutory committee of unsecured creditors) has properly 
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filed and served an adversary proceeding or contested 

matter challenging t h e  validity, enforceability, extent 

or priority of such claims or the Pre-Petition Agent's 

and the  Pre-Petition Lenders' security in te res t  and 

liens on the Pre-Petition Collateral in respect thereof, 

or otherwise asserting any claims or causes of action 

against the Pre-Petition Agent or t h e  Pre-Petition 

Lenders w i t h i n  sixty ( 6 0 )  days a f t e r  t h e  appointment of 

counsel to any statutory committee of unsecured 

creditors i n  any of these cases. 

62. The Debtors believe that the findings of 

f ac t  required by the  Pre-Petition Lenders in the 

proposed Orders, subject to t h e  procedures described 

above, are  reasonable under the circumstances. 

Unsecured creditors and parties in interest will be 

protected by t h e  ability to challenge t he  findings set 

f o r t h  in the Orders for a limited period of time, which 

is adequate under the circumstances of these cases. For 

a l l  these reasons, t he  Debtors believe t h a t  the findings 

of fact required by t he  Pre-Petition Lenders with 
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respect to their claims in t h e  proposed Orders are 

justified and reasonable. 

63. The Debtors understand tha t  t h e  Pre- 

Petition Lenders have consented to the use of Cash 

Collateral based on the  protections detailed above, and 

that the adequate protection proposed is fair and 

reasonable and sufficient to protect against any 

diminution in value of the Pre-Petition Lenders' 

collateral. 

I11 
SCHEDULING THE HEARINGS; 
GRANTING INTERIM APPROVAL 

64. Bankruptcy Rule 4001(b) and ( c )  provide 

that a final hearing on a motion to use cash collateral 

pursuant to Bankruptcy Code section 363 and to obtain 

credit under Bankruptcy Code section 364 may not be 

commenced earlier than 15 days a f t e r  the  service of such 

motion. Upon request, however, t h e  Court is empowered 

to conduct a preliminary expedited hearing on t he  motion 

and authorize t h e  use of cash collateral and t he  

obtaining of credit to the extent necessary to avoid 

immediate and irreparable to the debtor's e s t a t e .  
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6 5 .  The Debtors request tha t  t h e  Court 

schedule and conduct the  Preliminary Hearing and 

authorize the D e b t o r s  f r o m  and after t h e  entry of the 

I n t e r i m  Order until the  Final Hearing to use Cash 

Collateral, and to obtain loans under t he  D I P  Agreement 

in an amount up to $2 million upon the terms and 

conditions set f o r t h  in t h e  D I P  Documents and the  

This relief will enable t h e  Debtors to Interim Order. 

maintain ongoing operations and avoid immediate and 

irreparable harm and prejudice t o  their estates and all 

parties in interest, pending t h e  Final Hearing. 

I V .  
Scheduling Final Hearing and 

Establishing Notice Procedures 

The Debtors f u r t h e r  respectfully request that the Court. 

schedule t he  Final Hearing, and authorize them to serve 

a copy of t h e  signed In te r im O r d e r ,  which fixes t h e  time 

and date for  the  filing of objections, by first c l a s s  

mail upon (i} t h e  Office of the United S t a t e s  Trustee; 

(ii} counsel t o  t he  Pre-Petition Agent; (iii) the 

creditors holding t h e  3 0  largest unsecured claims 

against the Debtors on a consolidated basis; (iv) 
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counsel to any statutory committees appointed in these 

chapter 11 cases; (v) any par ty  who filed a request for 

notices in these chapter 11 cases pursuant to Bankruptcy 

Rule 2 0 0 2  p r i o r  t o  the  date set forth in the In t e r im  

Order f o r  service of notice of the  Final Hearing; (vi) 

parties having been given notice of the  Interim Hearing; 

( v i i )  the landlords on the Debtors' real property leases; 

(viii) any governmental e n t i t y  with jurisdiction and 

authority to levy a tax on the Debtors or their 

operations; and (ix) any known lienholders of the 

Debtors.  The Debtors request t h a t  the Court consider 

such notice of the Final Hearing to be sufficient notice 

under Bankruptcy Rule 4001. 

6 6  - N o  previous request for the relief sought 

herein has been made to this Court o r  any o t h e r  court. 

Local Rule 4001-2 Statement 

6 7 .  The  proposed Interim Order and DIP 

Agreement do no t  contain any provisions of the t y p e  

proscribed by Local Rule 4 0 0 1 - 2 ,  except as follows: 

Decretal paragraph 3 ( e )  of t h e  I n t e r i m  Order provides 
t h a t  t he  Debtors (for themselves, but not their 
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estates or o the r  parties in interest) stipulate and 
agree to the validity and perfection of the P r e -  
Petition Lenders '  claims and liens, and that t h e  
Debtors have not valid claims or causes o f  action 
against the Pre-Petition Lenders. 
appropriate because it will not bind t h e  estate or 
p a r t i e s  in interest absent adequate notice and 
opportunity to object. 

Such provision is 

Decretal paragraph 8 of the In te r im Order provides 
that, 
Final Order," no section 506(c) surcharge may be 
asserted against the Collateral securing t h e  DIP 
obligations o r  the P r e - P e t i t i o n  Obligations. 
provision i s  appropriate because i t  will not  bind t h e  
e s t a t e  or parties in in te res t  absent adequate notice 
and opportunity to object. 

"subject to and effective upon ent ry  of the 

Such 

Decretal  paragraph ll(iii) of t h e  Interim O r d e r  
provides that the Debtors shall pay currently to the 
Pre-Petition Agent all reasonable and documented fees 
and expenses payable under t he  Pre-Petition Agreement:. 
Such provision is appropriate because it is expressly 
subject to the  requirements of section 506 (b) of t h e  
Bankruptcy Code. 

0 

Decretal paragraph 17(b) of the Interim Order bars the 
statutory committee (the "Committee") o r  any other 
party in interest from challenging, avoiding or 
subordinating any claim, lien or security interest o f  
t h e  Pre-Petition Lenders if a challenge is not filed 
and properly served w i t h i n  6 0  days from t h e  date 
counsel is retained by the  Committee. 

Decretal paragraph 19 of t h e  Interim Order provides 
t h a t  the D I P  Document and findings and provisions of 
the  I n t e r i m  Order shall be binding on a l l  parties in 
i n t e re s t ,  without limitation. 

Section 9.17 of t h e  DIP Agreement provides t h a t  the 
Agreement, the Other Credit Documents, and all Liens 
created thereby and any other Credit  Documents is 
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binding upon the estates  of t h e  Debtors ,  and  any 
Chapter 1 2  or 7 trustee or successor to any of them.  
Such  provision is appropriate because t he  Agreement 
remains subject to Court approval a f t e r  notice and 
hearing. 
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WHEREFORE, the  Debtors respectfully request 

t h a t  t h e  Court  (i) enter t he  I n t e r i m  Order and t h e  Final 

O r d e r ,  and (ii> grant such other and f u r t h e r  relief as 

is j u s t  and proper.  

Dated: Wilmington, Delaware 
August 12, 2 0 0 5  

SKADDEN, ARPS, SLATE, MEAGHER 
& FLOM LLP 

Mark S. Chehi (I.D. No. 2855)  
Marion M. Quirk (I.D. No. 4136) 
Christopher S.  Chow (I.D. No. 4172) 
One Rodney Square 
P . O .  Box 6 3 6  
Wilrnington, Delaware 19899 
( 3 0 2 )  651-3000 

- and - 

J. Gregory Milmoe 
Four Times Square 
New York, New York 10036 
(212) 7 3 5 - 3 ' 0 0 0  

Attorneys f o r  Debtors and 
Debtors-in-Possessio 

407946-Wilmington Server 1A - MSW 
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CmDXT AGRl3EMENT 

dated as of 

August [25], 2005 

BIRCH TELECOM, INC., 

BIRCH TELECOM FINANCE, INC. 

the Several Lenders 
from time to time Parties Hereto, 

BANK OF AMERICA, N.A., 
as Administrative Agent 
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THIS SEMOR SECURED, SUPER-PRIORXTY DEBTOR-IN-POSSESSICIN 
CREDIT AGFEEMENT, dated as of August [25], 2005 among BIRCH TELECOM, XNC., a 
Delaware corporation (the “ComDmy”), BIRCH TELECOM FINANCE, INC., a Delaware: 
corporation (the “Borrower”), the several banks and other financial institutions or entities from 
time to time parties to this Agreement (the “Lenders”) and BANK OF AMERICA, N.A. (“Bank 
of America’?), as administrative agent (in such capacity, the “Administrative Agent”). 

RECITALS 

WHEREAS, on August 1251,2005 (the “Petition Date”), the Borrower and the 
Guarantors (as defined below) commenced Chapter 1.1 Case Nos. 05-12237 through 05-12261, 
as administratively consolidated at Chapter 11 Case No. 05-12237 (collectively, the “ChaDter 11 
Case”) by filing separate voluntary petitions for reorganization under Chapter 11 of Title 11 of 
the United States Code, Sec. 11 U.S.C. 101 et seq. (the “Bankruptcv Code”), with the United 
States Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”). The Borrower 
and the Guarantors continue to operate their businesses and manage their properties as debtors 
and debtors-in-possession pursuant to sections 1 107(a) and 1 108 of the Bankruptcy Code; 

WHEREAS, prior to the Petition Date, certain of the Lenders and other financial 
institutions provided financing to the Borrower pursuant to that certain Second Amended and 
Restated Credit Agreement, dated as of September 30,2002, among the Borrower, the CoInpany, 
Bank of America, N.A., as agent and as a lender, and the other financial institutions from time to 
time signatory thereto as lenders (as amended, modified or supplemented, the “Pre-Petitioq 
Agreement’ ’) ; 

WHEREAS, the Borrower has requested that Lenders provide a senior secuired, 
super-priority revolving credit facility to Borrower of up to Five Million Dollars ($5,000,000) in 
the aggregate to fund the working capital requirements of the Company and its Subsidiaries 
during the pendency of the Chapter 11 Case, as hrther described in Section 2.6 hereof; 

w€IEREAS, Lenders are willing to make certain loans and other extension:; of 
credit to Borrower of up to such amount upon the terms and conditions set forth herein; 

WHEREAS, the Credit Parties have agreed to secure all of their obligations under 
the Credit Documents by granting to the Administrative Agent, for the benefit of the 
Administrative Agent and Lenders, a security interest in and lien upon all of their existing and 
after-acquired personal and real property; 

WHEREAS, each Credit Party acknowledges that it will receive substantial direct 
and indirect benefits by reason of the making of loans and other financial accommodation:; to the 
Borrower as provided in this Agreement; 

WHIE€LEAS, all annexes, Schedules, Exhibits and other attachments hereto, or 
expressly identified to this Agreement, are incorporated herein by reference, and taken together 
with this Agreement, shall constitute but a single agreement. These Recitals shall be construed 
as part of this Agreement; 



NOW, THEREFORE, in consideration of the premises and the mutual covenants 
hereinafter contained, and for other good and valuable consideration, the parties hereto apee as 
follows: 

SECTION 1. DEFINITIONS 

1.1 Defined Terns. As used in this Agreement, the terms listed in this Sec1:ion 
shall have the respective meanings set forth in this Section. 

“Administrative Agent”: as defined in the preamble hereto. 

“Accounts” means all “accounts,” as such term is defined in the Code, 
now owned or hereafter acquired by any Credit Party, including (a) all accounts 
receivable, other receivables, book debts and other forms of obligations (other than forms 
of obligations evidenced by Chattel Paper, or Instruments), (including any such 
obligations that may be characterized as an account or contract right under the Code), (b) 
all of each Credit Party’s rights in, to and under all purchase orders or receipts for goods 
or services, (c) all of each Credit Party’s rights to any goods represented by any of the 
foregoing (including unpaid sellers’ rights of rescission, replevin, reclamation and 
stoppage in transit and rights to returned, reclaimed or repossessed goods), (d) all rights 
to payment due to any Credit Party for property sold, leased, licensed, assigned or 
otherwise disposed of, for a policy of insurance issued or to be issued, for a secondary 
obligation incurred or to be incwred, for energy provided or to be provided, for the use or 
hire of a vessel under a charter or other contract, arising out of the use of a credit card or 
charge card, or for services rendered or to be rendered by such Credit Party or in 
connection with any other transaction (whether or not yet earned by performance on the 
part of such Credit Party)? (e) all health care insurance receivables and ( f )  all collateral 
security of my kind, given by any Account Debtor or any other Person with respect to 
any of the foregoing. 

“Account Debtor”: any Person who may become obligated to any Credit 
Party under, with respect to, or on account of, an Account, Chattel Paper or General 
Intangibles (including a payment intangible). 

“Adiusted Amount”: on the Friday of each calendar week, the diffe:rence 
(whxh number may be a negative amount) between (i) the actual amount of cash m-hand 
on such date minus (i) the projected amount of cash on-hand on such Friday as set forth 
in the Approved Weekly Forecast for the current calendar week. 

“Adjusted Excess Cash On-Hand”: as defined in Section 2.5. 

“Adiusted Projected Cash On-Hand”: on the Friday of each calendar 
week, the sum of (i) the projected amount of cash on hand on the Friday of the next 
succeeding calendax week as set forth in the Approved Weekly Forecast fur such 
succeeding calendar week plus (ii) the Adjusted Amount. 

“Affiliate”: as to any Person, any other Person which, directly or 
indirectly, is in control of, is controlled by, or is under common control with, such 

2 



Person. For purposes of this definition, “control” of a Person means the power, directly 
or indirectly, either to (a) vote 10% or more of the securities having ordinary voting 
power for the election of directors (or persons performing similar functions) of such 
Person or (b) direct or cause the direction of the management and policies of such Person, 
whether by contract or otherwise. 

“ m e ~ a t e  Exposure”: with respect to any Lender at any time, an amount 
equal to the amount of such Lender’s Revolving Credit Commitment then in effect or, if 
the Revolving Credit Commitments have been terminated, the amount of such Lender’s 
Revolving Extensions of Credit then outstanding. 

‘‘Aggregate Exposure Percentage”: with respect to any Lender at an.y 
time, the ratio (expressed as a percentage) of such Lender’s Aggregate Exposure at such 
time to the Aggregate Exposure of all Lenders at such time. 

“Agreement”: this Senior Secured, Super-Priority Debtor-In-Possession 
Credit Agreement, as amended, restated, supplemented or otherwise modified fkom! time 
to time. 

“Approved Thirteen-Week Cash Forecast”: as defined in Section 5.l(e). 

“Approved Weekly Forecast”: as defined in Section 5.12. 

“Asset Sale”: any Disposition of Property or series of related Dispositions 
of Property (excluding (A) any such Disposition permitted by clauses (a], (bJ, (‘cJ or Id) 
of Section 6.5 or (B) Dispositions of Property outside of the ordinary course of business 
in one or more transactions occurring from and after the Closing Date having an 
aggregate fair market value in an amoht not to exceed $250,000). 

“Assignee”: as defined in Section 9.6(c). 

“Assignment and Acceptance”: as defined in Section 9.6(c). 

“Assignor”: as defined in Section 9.6(~). 

“Available Commitment”: as to any Lender at any time, an amount equal 
to the excess, if any, of (i) such Lender’s Revolving Credit Commifment then in effect 
over (ii) such Lender’s Revolving Extensions of Credit then outstanding. 

“Bank of America”: as defined in the preamble hereto. 

“Bankruptcy Code”: as defined in the recitals to this Agreement. 

“Bankruptcy Court”: as defined in the recitals to this Agreement. 

“Bankruptcy Rules”: the Federal Rules of Bankruptcy Procedure, as the 
same may from time to time be in effect and applicable to the Chapter 11 Case. 
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“Base Rate”: for any day, a rate per annum (rounded upwards, if 
necessary, to the next 1/16 of 1%) equal to the greatest of (a) the Prime Rate in effect on 
such day and 0) the Federal Funds Effective Rate in effect on such day plus 0.50%. For 
purposes hereof, “Prime Rate” shall mean the rate of interest per a n n u  publicly 
announced fiom time to time by Bank of America as its prime or base rate in effect at its 
principal office in Charlotte, North Carolina (the Prime Rate not being intended to he the 
lowest rate of interest charged by Bank of America in connection with extensions o:f 
credit to debtors). 

“Base Rate Loans”: Revolving Credit Loans for which the rate of interest 
applicable thereto is based upon the Base Rate. 

“Benefited Lender”: as defined in Section 9.7. 

“Birch”: Birch Telecom, Inc., a Delaware corporation. 

“Board”.: the Board of Governors of the Federal Reserve System of the 
United States (or any successor). 

“Borrower”: as defined in the preamble hereto. 

“Borrowing Date”: any Business Day specified by the Borrower as a date 
on which the Borrower requests the Lenders to make Revolving Credit Loans hereunder. 

“Business Dav”: for all purposes, a day other than a Saturday, Sunday or 
other day on which commercial banks in New York City are authorized or required by 
law to close. 

“Capital Expenditures”: for any period, with respect to any Person, the 
aggregate of all expenditures by such Person and its Subsidiaries for the acquisition or 
leasing (pursuant to a capital lease) of fixed or capital assets or additions to equipment 
(including replacements, capitalized repairs and improvements during such period) which 
are capitalized in accordance with GAAP on a consolidated balance sheet of such Person 
and its Subsidiaries. 

“Capital Lease Obligations”: as to any Person, the obligations of such 
Person to pay rent or other amounts under any lease of (or other arrangement conveying 
the right to use) real or personal property, or a combination thereof, which obligations are 
classified and accounted for as capital leases on a balance sheet of such Person in 
accordance with GAAP, and, for the purposes of this Agreement, the amount of such 
obligations at any time shall be the capitalized amount thereof at such time determined in 
accordance with GAAP. 

“Capital Stock”: any and all shares, interests, participations or other 
equivalents (however designated) of capital stock of a corporation, any and all equivalent 
ownershp interests in a Person (other than a corporation) and any and all warrants, r ights 
or options to purchase any of the foregoing. 
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“Carve-Out”: as defined in Paragraph 5(b) of the Interim Order. 

“Cash Equivalents”: (a) marketable direct obligations issued by, or 
unconditionally guaranteed by, the United States Government or issued by any age:ncy 
thereof and backed by the full faith and credit of the United States, in each case maturing 
within one year from the date of acquisition; (b) certificates of deposit, time deposits, 
eurodollar time deposits or ovemight bank deposits having maturities of one year or less 
fkom the date of acquisition issued by any Lender or by any commercial bank organized 
under the laws of the United States of America or any state thereof having combined 
capital and surplus of not less than $500,000,000; (c)  commercial paper of a domestic 
issuer rated at least A-2 by Standard & Poor’s Ratings Services ((‘S&P”) or P-2 by 
Moody’s Investors Service, Inc. (“Moody’s”), or carrying an equivalent rating by aL 
nationally recognized rating agency, if both of the two named rating agencies cease 
publishing ratings of commercial paper issuers generally; (d) repurchase 0bligation.s of 
any Lender or of any commercial bank satisfying the requirements of clause (b) of this 
definition, having a term of not more than 90 days with respect to securities issued or 
hlly guaranteed or insured by the United States government; (e) securities with 
maturities of one year or less fiom the date of acquisition issued or fully guaranteed by 
any state, commonwealth or territory of the United States, by any political subdivision or 
taxing authority of any such state, commonwealth or tenitury or by any foreign 
government, the securities of which state, commonwealth, territory, political subdivision, 
taxing authority or foreign government (as the case may be) are rated at least A by S&P 
or A by Moody’s; (f) securities with maturities of one year or less from the date of 
acquisition backed by standby letters of credit issued by any Lender or any comme:rcial 
bank satisfying the requirements of clause (b) of this definition; or (g) shares of money 
market mutual or similar funds which invest exclusively in assets satisfying the 
requirements of clauses (a) through (f) of this definition. 

“Cash Management System”: as defined in Section 3.19. 

“Change in Controlyy: the occurrence of any of the following events: (a) 
Permitted Investors shall at any time not own, in the aggregate, directly or indirectly, 
beneficially and of record, at least 35% of the outstanding voting interests in the Capital 
Stock of the Company (other than as a result of one or more widely distributed offixings 
of cornmon stock of the Company, in each case whether by the Company or by Permitted 
Investors); (b) any person, entity or “group” (within the meaning of Section 13(d) or 
14(d) of the Securities Exchange Act of 1934, as amended) shall at any time have 
acquired direct or indirect beneficial ownership of a percentage of the outstanding voting 
interests in the Capital Stock of the Company that exceeds the percentage of such voting 
interests then beneficially owned, in the aggregate, by Permitted Investors; (c )  Permitted 
Investors shall at any time not have the right or the ability by voting power, contract or 
otherwise to elect or designate for election a majority of the Board of Directors of the 
Company; (d) the board of directors of the Company shall cease to consist of a majority 
of Continuing Directors; or (e) the Company shall cease to own and control, of record 
and beneficially, directly, 100% of each class of outstanding Capital Stock of the 
Borrower fiee and clear of all Liens (except Liens created by the Guarantee and 
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Collateral Agreement and the “Credit Documents” as defined in the Pre-Peti tion 
Agreement). 

“Chapter 11 Case”: as defined in the recitals to this Agreement. 

“Chattel Paper” as defined in the Guarantee and Collateral Agreeme:nt.. 

“Chief Restructuring Officer”: Lawrence M. Adelman, or a similar 
restructuring officer satisfactory to the Required Lenders, retained on terms satisfactory 
to the Required Lenders. 

“Claim”: as defined in section 101(5) of the Bankruptcy Code. 

“CLEC”: a competitive local exchange carrier under applicable 
Communications Law. 

“Closing Date”: the date on which the conditions precedent set forth in 
Section 4 shall have been satisfied. 

time. 
“Code”: the Internal Revenue Code of 1986, as amended from time to 

“Collateral”: all Property of the Credit Parties, now owned or hereafter 
acquired, upon which a Lien is purported to be created by any Security Document. 

‘‘Collocation Sites”: the central office premises of a local exchange carrier 
on which the Company or a Subsidiary of the Company has located telecommunications 
transmission equipment. 

“Committee”: the official committee of unsecured creditors, if any, 
formed, appointed, or approved in the Chapter 11 Case. 

“Commonly Controlled Entit$’: an entity, whether or not incorpora.ted, 
which is under common control with the Company withm the meaning of Section 4001 of 
ERISA or is part of a group which includes the Company and which is treated as a single 
employer under Section 414 of the Code. 

“Communications Law”: the Communications Act of 1934, as amended, 
and all rules and regulations thereunder, or any successor statute or statutes thereto 
(including, without limitation, the Telecommunications Act of 1996) and all rules m d  
regulations thereunder, and all rules and regulations of the FCC, any applicable PUC or 
any other applicable Governmental Authority related to the provision of 
telecommunication or broadcast services, each as amended or supplemented fiom time to 
time. 

“Communications License”: any license for the provision of CLEC 
telephony service, and any other license, permit, consent, certificate of compliance, 
franchise, approval, waiver or authorization granted or issued by FCC or other applicable 
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Governmental Authority, including, without limitation, any PUC, each of the foregoing 
authorizing or permitting the acquisition, construction or operation of Network Facilities 
or any other system for the provision of CLEC telephony service. 

“Commny“: as defined in the preamble hereto. 

“Compliance Certificate”: a certificate duly executed by a Responsible 
Officer substantially in the form of Exhibit B. 

“Consolidated EBITDAR”: for any period, Consolidated Net Income for 
such period plus, without duplication and to the extent reflected as a charge in the 
statement of such Consolidated Net Income for such period, the sum of (a) income tax 
expense, (b) Consolidated Interest Expense, amortization or write-off of debt discount 
and debt issuance costs and commissions, discounts and other fees and charges associated 
with Indebtedness (including the Revolving Credit Loans), (c) depreciation and 
amortization expense, (d) amortization of intangibles (including, but not limited to, 
goodwill) and organization costs, ( e )  any extraordinary, unusual or non-recurring 
expenses or losses (including, whether or not otherwise includable as  a separate item in 
the statement of such Consolidated Net Income for such period, losses on sales of assets 
outside of the ordinary course of business), (0 any other non-cash charges or reserves 
including non-cash compensation, all to the extent such charges or reserves do not lead to 
any cash outlays or cash expenditures, (g) the aggregate amount of transaction costs 
incurred in such period, which transaction costs shall include, without limitation, 
attorneys’ and other professional fees and expenses, consulting fees and expenses, agent 
fees and other costs incurred in connection with the Chapter 11 Case or otherwise during 
such period; and (h) nonrecurring charges incurred in connection with the restructuring of 
the operations of the Company and its Subsidiaries, changes in the management structure 
or personnel at the Company’s or any of its Subsidiaries’ facilities or other changes to the 
operating facilities of the Company or any of its Subsidiaries, each incurred during such 
period (without duplication of such restructuring charges set forth in clause (g) hereof) 
and minus, to the extent included in the statement of such Consolidated Net Income for 
such period, the s u m  of (x) interest income (except to the extent deducted in deternlining 
Consolidated Interest Expense), (y) any extraordinary, unusual or non-recurring income 
or gains (including, whether or not otherwise includable as a separate item in the 
statement of such Consolidated Net Income for such period, gains on the sales of assets 
outside of the ordinary course of business) and (z) any other non-cash income, all its 
determined on a consolidated basis. 

“Consolidated Interest Expense”: for any period, total cash interest 
expense (including that attributable to Capital Lease Obligations) of the Company and its 
Subsidiaries for such period (whether paid or past due) with respect to all outstanding 
Indebtedness of the Company and its Subsidiaries (including, without limitation, all 
cOmmissions, discounts and other fees and charges owed with respect to letters of credit 
and bankers’ acceptance financing and net costs under Hedge Agreements in respect of 
interest rates to the extent such net costs are allocable to such period in accordance with 
GAAP) . 
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“Consolidated Net Income”: for any period, the consolidated net income 
(or loss) of the Company and its Subsidiaries, determined on a consolidated basis in 
accordance with GAAP; provided that there shall be excluded (a) the income (or dcficit) 
of any Person accrued prior to the date it becomes a Subsidiary of the Company or is 
merged into or consolidated with the Company or any of its Subsidiaries, (b) the income 
(or deficit) of any Person (other than a Subsidiary of the Company) in whch the 
Company or any of its Subsidiaries has an ownership interest, except to the extent hat 
any such income is actually received by the Company or such Subsidiary in the form of 
dividends or similar distributions and (c )  the undistributed eamings of any Subsidiary of 
the Company to the extent that the declaration or payment of dividends or similar 
distributions by such Subsidiary is not at the time permitted by the terms of any 
Contractual Obligation (other than under any Credit Document) or Requirement of Law 
applicable to such Subsidiary. 

Tontinuing Directors”: the directors of the Company on the Closing 
Date and each other director, if, in each case, (i) such other director’s nomination for 
election to the board of directors of the Company is recommended by at least a majority 
of the then Continuing Directors or (ii) such other director receives the vote of Pennitted 
Investors holding at least a majority of the shares of cornmon stock of the Company (on a 
fully diluted, as converted basis) held by all Permitted Investors in his or her election by 
the stockholders of the Company. 

“Contractual Obligation”: as to any Person, any provision of any security 
issued by such Person or of any agreement, instrument or other undertaking to which 
such Person is a party or by which it or any of its Property is bound. 

“Control Investment Affiliate”: as to any Person, any other Person which 
(a) directly or indirectly, is in control of, is controlled by, or is under common control 
with, such Person and (b) is organized by such Person primarily for the purpose of 
making equity or debt investments in one or more companies. For purposes of this 
definition, “control” of a Person means the power, directly or indirectly, to direct or cause 
the direction of the management and policies of such Person whether by contract or 
otherwise. 

“Credit Documents”: collectively, this Agreement, the Security 
Documents, the Notes, the Interim Order, the Final Order, and all other agreements, 
certificates, instruments or documents delivered by any Credit Party or any officer of any 
Credit Party to, or in favor of, the Administrative Agent or any Lender in connection with 
ths Agreement or the transactions Contemplated hereby, including all appendices, 
schedules, or exhibits thereto, and all amendments, restatements, supplements, or 
modifications thereto. 

“Credit Parties”: collectively, the Company, the Borrower and each other 
Subsidiary which is a party to a Credit Document. 

“CriticaI Vendor Payment”: any payment on account of a Claim incurred 
or arising prior to the filing of the Chapter 11 Case made or requested to be made based 
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011 ;i deteniiiiiatiori that the recipient of such payment is a critical supplier of niaterjals, 
5 wads or services, with whom the Company or any of its Subsidiaries continues to do 
business and whose materials, goods or services are essentia1 to the Company’s or its 
S u bs i d i ari es ’ operations . 

“Default”: any of the eyents specified in Section 7, whether or not any 
requirement for the giving of notice, the lapse of time, or both, has been satisfied unless, 
in  accordance with Section 9.1, there has been granted a written waiver of such event or a 
witten forbearance of tlie right to exercise remedies with respect thereto. 

“Deposit Return”: means any recovery or return of any deposits, security 
deposits, cash or cash equivalents or similar amount held by a third party, including, 
without limitation, third party vendors, professionals, landlords, or lessors. 

“Disclosure Statement”: any disclosure statement of the Company filed in 
ooimection with thc Chapter 11 Case, as amended, supplemented or otherwise modified 
from time to time. 

“Disposition”: with respect to any Property, any sale, lease, sale arid 
leaseback, assi,gment, conveyance, transfer or other disposition thereof, other than any 
such transfer or assignment solely for purposes of securing an obligation; the terms 
“Dispose” and “Disposed o f ’  shall have correlative meanings. 

“Dollars” and ‘3’’: dollars in lawful currency of the United States of 

“Eligible Accounfs’’ for purposes of this Agreement, all of the Accounts 
owned by each Credit Party arid reflected in the most recent Monthly Reporting 
Certificate delivered by the Company and the Borrower to the Administrative Agent, 
except any Account to ~vhich any of the exclusionary criteria set forth below applics. In 
addition, Administrative Agent reserves the right, at any time and from time to time after 
the Closing Date upon prior notice to the Company and the Borrower to adjust any of the 
criteria set rorth below and to establish new criteria, in its reasonable credit judgment, 
reflecting changes in the collectibiIity or realization values of such Accounts aiisinz or 
discovered by Administrative Agent after the Closing Date. Eligible Accounts shall not 
iiiclude any Account of any Credit Party: 

(a) that does not arise from the sale of goods or the performance of services by 
such Credit Party in the ordinary course of its business; 

(b) (i)  upon which sudi Credit Parties’ right to receive payment is not absoIute 
or is contingent upon the fulfillment of any condition whatsoever or ( i i )  as to which 
such Credit Party is not able to bring suit or othenvise enforce its rernedies agaiiist the 
Account Debtor through judicial proc.ess or (iii) if the Account represents a progress 
billing consisting o f  an invoice for goods sold or used or services rendered pursuant to a 
contract under which the Account Debtor’s obligation to pay that invoice is subject to 
such Bon-ower’s coiiipletiori of further perfonnance under such contract or is subject to 
the equitable lien of a surety bond issuer; 
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(c)  to the extent that any defense, counterclaim, setoff or dispute is assened as 
to such Account; 

(d) that is not a true and correct statement of bona fide indebtedness incurred in 
the amount of the Account for merchandise sold to or services rendered and accepted 
by the applicable Account Debtor; 

(e) with respect to which an invoice, reasonably acceptable to Administrative 
Agent in form and substance, has not been sent to the applicable Account Debtox.; 

(f) that (i) is not owned by such Credit Party or (ii) is subject to any Lien. of any 
other Person, other than Liens in favor of Administrative Agent on behalf of itself and 
Lenders and or Liens permitted by Section 6.3 of t h s  Agreement; 

(g) that arises from a sale to any director, officer, other employee or Affiliate of 
any Credit Party, or to any entity that has any common officer or director with any 
Credit Party; 

(h) that is the obligation of an Account Debtor that is the United States 
government or a political subdivision thereof, or any state, county or municipality or 
department, agency or instrumentality thereof unless Administrative Agent, in its sole 
discretion, has agreed to the contrary in writing and such Credit Party, if necessary or 
desirable, has complied with respect to such obligation with the Federal Assignment of 
Claims Act of 1940, or any applicable state, county or municipal law restricting 
assignment thereof; 

(i) that is the obligation of an Account Debtor located in a foreign c o w t ~ y  other 
than Canada unless payment thereof is assured by a letter of credit assigned and 
delivered to Administrative Agent, reasonably satisfactory to Administrative Agent as 
to form, mount  and issuer; 

6) to the extent such Credit Party thereof is liable for goods sold or services 
rendered by the applicable Account Debtor to Credit Party but only to the extent of the 
potential offset; 

(k) that is in default; provided, that, without limiting the generality of the 
foregoing, an Account shall be deemed in default upon the occurrence of any of the 
following: 

(i) the Account is not paid within the earlier of: sixty (60) days 
following its due date or ninety (90) days following its original 
invoice date; 

(ii) the Account Debtor obligated upon such Account suspends 
business, makes a general assignment for the benefit of creditors or 
fails to pay its debts generally as they come due; or 
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(iii) a petition is filed by or against any Account Debtor obligated upon 
such Account under any bankruptcy law or any other federal, state 
or foreign (including any provincial) receivership, insolvency relief 
or other law or laws for the relief of debtors; 

(1) that is the obligation of an Account Debtor if fifty percent (50%) or more of 
the Dollar amount of all Accounts owing by that Account Debtor are ineligible under 
the other criterja set forth in this ddinition; 

(in) as to which Administrative Agent’s Lien thereon, on behalf of itself arid 
Lenders. is not a first priority perfected Lien; 

(11) as to which any of the representations or warranties in the Credit 
Documents are untrue in any material respec.1; 

(0) to the exlent suc.h Account is evidenc.ed by a judgnient, Instrument or 
Chattel Paper; or 

(p) that is payable in any currency other than Dollars. 

“Eligible Assi.mee”: (1) a comniercial bank having total assets in excess 
of S I,OOO,OOO,OOO; ( i i )  a finance company, insurance company or other financial 
institulion or fund, in each case reasonably acceptable to the Administrative Agent? which 
in the ordiiiary course ofbusiness extends credit of the ty-pe contemplated herein and has 
total assets in excess of $2OO,OOO,OUO and whose becoming an Assignee would not 
constitute a prohibited transac.tion under Section 4795 of ENSA; and (iii) any other 
financial institution satisfactory to the Administrative Agent. . 

“Enviroiunental Laws”: any and all laws, rules, orders, regulations, 
statutes, ordinances, guidelines, codes, decrees, or other legally enforceable requirements 
(including, without limitation, coninion law) of any international authority, foreign 
governlent, the United States, or any state, local, municipal or other governmental 
authority, regulating, relating to or imposing liability or standards of conduct concerning 
protection of the environment or of human health. or employee health and safety, as has 
been, is iiow, or may at any time hereafter be, in effect. 

“Environmental Permits”: any and all permits, licenses, approvals, 
registrations, notifications, exemptions andlor other authorization required under any 
appI icable Enviroiimen tal Law - 

“ERISA”: the Employee Retirement iricome Security Act of 1974, as 
amended from time to time. 

“Event of Default“: any of the events specified in Section 7; yi-oi,ided that 
any requirement for the giving of notice, the lapse of time, or both, has been satisfied. 



“Excess Cash On-Hand”: for any calendar week of the Company arid its 
consolidated Subsidiaries, the actual mount of cash on hand, if any, on the Friday of 
such calendar week which is in excess of $5y000,000. 

“FCC”: the U. S. Federal Communications Commission. 

“Federal Funds Effective Rate”: for any day, the weighted average of the 
rates on overnight federal funds transactions with members of the Federal Reserve 
System arranged by federal funds brokers, as published on the next succeeding Bu,,’ (mess 
Day by the Federal Reserve Bank of New York, or, if such rate is not so published for 
any day which is a Business Day, the average of the quotations for the day of such 
transactions received by Bank of America from three federal funds brokers of reco,gnized 
standing selected by it. 

“Fee Letter”: that certain fee letter dated as o f  the date hereof between the 
Borrower and the Administrative Agent, as such may be amended, restated, 
supplemented or otherwise modified from time to time. 

“Financing Orders”: collectively, the Interim Order and the Final Order. 

“Final Order”: the order of the Bankruptcy Court entered in the Chapter 1 1 
Case after a final hearing under Bankruptcy Rule 4001 (c)(2) or such other procedures as 
approved by the Court, which order and procedures shall be satisfactory in form and 
substance to the Administrative Agent, and from which no appeal or motion to reconsider 
has been timely filed, or if timely filed, such appeal or motion to reconsider has been 
dismissed or denied (unless the Administrative Agent waives such requirement), together 
with all extensions, modifications and amendments thereto satisfactory in form and 
substance to the Administrative Agent, which, among other matters but not by way of 
limitation, authorizes the Credit Parties to obtain credit, incur (or guaranty) Indebtedness, 
and grant Liens under this Agreement and the other Credit Documents, as the case may 
be, provides for the superpriority of the Administrative Agent’s and the Lenders’ claims, 
and provides protections to the Pre-Petition Lenders in exchange for their consent to the 
Credit Parties’ use of cash collateral. 

“Funding Office”: the office specified from time to time by the 
Administrative Agent as its funding office by notice to the Borrower and the Lendcrs. 

“GAAP”: generally accepted accounting principles in the United S1;ates of 
America as in effect from time to time. 

“General Intangibles”: as defined in the Guarantee and Collateral 
Agreement. 

“Governmental Authority”: any nation or government, any state or other 
political subdivision thereof and any entity exercising executive, legislative, judicial, 
regulatory or administrative functions of or pertaining to government (including, without 
limitation, the FCC and the Bankruptcy Court). 
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“Guarantee and Collateral Aaeement”: the Guarantee and Collateral 
Agreement to be executed and delivered on the Closing Date by the Company, the 
Borrower and each Subsidiary Guarantor, substantially in the form of Exhibit A, as the 
same rnay be amended, restated, supplemented or otherwise modified from time to time. 

“Guarantee Obligation”: as to any Person (the “guaranteeina person”), 
any obligation of (a) the guaranteeing person or (b) another Person (including, without 
limitation, any bank under any letter of credit) to induce the creation of which the 
guaranteeing person has issued a reimbursement, counterindemnity or similar obligation, 
in either case guaranteeing or in effect guaranteeing any Indebtedness, leases, dividends 
or other obligations (the “primary obligations”) of any other third Person (the “prirnary 
obli&’) in any manner, whether directly or indirectly, including, without limitaticrn, any 
obligation of the guaranteeing person, whether or not contingent, (i) to purchase any such 
primary obligation or any Property constituting direct or indirect security therefor, (ii) to 
advance or supply funds (1) for the purchase or payment of any such primary obligation 
or (2) to maintain working capital or equity capital of the primary obligor or otherwise to 
maintain the net worth or solvency of the primary obligor, (iii) to purchase Property, 
securities or services primarily for the purpose of assuring the owner of any such primmy 
obligation of the ability of the primary obligor to make payment of such primary 
obligation or (iv) otherwise to assure or hold harmless the owner of any such primary 
obligation against loss in respect thereof; provided, however, that the term Guarantee 
Obligation shall not include endorsements of instruments for deposit or collection in the 
ordinary course of business. The amount of any Guarantee Obligation of any 
guaranteeing person shall be deemed to be the lower of (a) an amount equal to the stated 
Or determinable amount of the primary obligatiun in respect of which such Guarantee 
Obligation is made and (b) the maximum amount fur which such guaranteeing person 
may be liable pursuant to the terms of the instrument embodyng such Guarantee 
Obligation, unless such primary obligation and the maximum amount for which such 
guaranteeing person rnay be liable are not stated or determinable, in which case the 
amount of such Guarantee Obligation shall be such guaranteeing person’s maximum 
reasonably anticipated liability in respect thereof as determined by the Borrower in good 
faith. 

“Guarantors”: the collective reference to the Company and the Subsidiary 
Guarantors. 

“Hedge Agreements”: all interest rate swaps, caps or collar agreements or 
similar arrangements entered into by the Company or the Borrower providing for 
protection against fluctuations in interest rates or currency exchange rates or the 
exchange of nominal interest obligations, either generally or under specific conting;encies. 

“Incentive Plan”: the Company’s 2003 Equity Incentive Plan, which 
provides for the granting of incentive stock options, non-qualified stock options and 
restricted stock awards to certain directors, officers or employees of the Company, 

“Incentive Plan Shares”: that number of shares of Capital Stock of the 
Company reserved for issuance pursuant to the Incentive Plan as of the Closing Date, not 
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to exceed 15% of the total number of outstanding shares of the Company’s Capital Stock 
3s determined on a fully-diluted basis. 

bblndebtednessS’: of any Person at any date, without duplication, (a) all 
indebtedness of such Person for borrowed money, (b) all obligations of such Person for 
the deferred purchase price o f  Property or services, (c) all obligations of such Person 
evidenced by notes, bonds, debentures or other similar instruments, (d) all indebtedness 
created or arising under any conditional sale 01- other title retention agreement with 
respect to Property acquired by such Persoii (even though the rights and remedics of the 
seller or lender under such agreement in the event of default are limited to repossession 
01- sale of such Property), (e) all Capital Lease Obligations of such Person, (f) all 
obligations uf such Person, contingenl or otherwise, as an account party under 
acceptance, letter of credit or similar facilities, (8) all obligations of such Person, 
contingent or otherwise, to purchase, redeem, retire or otherwise acquire for value any 
Capital Stock of such Person (other than obligations of such Person to purchase Capital 
Stock fi-om present or former officers or employees of such Person upon the death, 
disability or termination of employment of such officer or employee) prior to the date that 
is 9 1 days after the final scheduled maturity date of the Revolving Credit Loans, (h) all 
Guarantee Obligations of such Person in respect of obligations of the kind referred to in 
clauses (a) through (g) above and {i) all obligations of the kind Iefeired to in clauses (a) 
throrrgh (11) above secured by (or for which the holder of such obligation has an existing 
light, contingerit or otherwise, to be secured by) any Lien on Propcrty (including, without 
limitation. accounts and contract rights) owned by such Person, whether or not such 
Pcrsori has assumed or become liable for the payment of such obligation; prm-rdcd that 
Indebtedness shall not include trade payablcs or accrued expenses incuired in the 
ordinary coLirse of such Person’s business. 

“Tndeninified Liabilities”: as defined in Section 9.5. 

“Indeninitce”: as defined in Section 9.5. 

“Initial Thirteen-Week Cash Forec.asts“: as defined in Section 5.1 (e). 

“Initial Weeklv Forecast”: as defined in Section 5.12. 

“Lnsohency”: with respect to any Multiemployer Plan, the condition that 
such Plan is insolvent within the meaning of Section 4245 of ERISA. 

‘ L I n ~ ~ l ~ e n t ” :  pertaining to a condition of Lnsolvenc y. 

“Tntellectual Propertv”: the collective reference to all rights, priorities and 
privileges relating to intellectual property, whether arising under United States, 
multinational 01- foreign laws or othenvise, including, without limitation, copyrights, 
cop yri gli t 1 icense s, patents, patent 1 i c en ses, trad ern arks, trademark lic ciises, t e c h  slog y, 
know-how and processes, and all rights to sue at law or in equity for any infringement or 
other impaimient thereof, including the nghl to receive all proceeds and damages 
thcrefrom . 
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“Interest Payment Date”: the first day of each calendar month to occur 
while Revolving Credit Loans are outstanding and the final maturity date of the 
Revolving Credit Loans. 

“Interim Order”: collectively, the order of the Bankruptcy Court entered 
in the Chapter ! 1 Case after an Iiite~im hearing (assuming satisfaction of the standards 
prescribed in section 364 of the Bankruptcy Code and Barlkruptcy Rule 4001 and other 
applicable law), together with all extensions, modifications, and amendments thereto, in 
form and substance satisfactory to the Administrative Agent which, among other matters 
but not by way of limitation, authorizes, on an interim basis, the Credit Parties to execute 
and perform under the temis of this Agreement and thc other Credit Documents, 
substantially in the form of Exhibit J, and provides protections to the Pre-Petition Lenders 
i n  exchange for their consent io the Credit Parties’ use of cash collateral. 

“IIivestrnents”: as defined in Section 6.7. 

“Lenders”: as defined in the preamble hereto. 

“Lien”: any mortgage, pledge, hypothecation, assignment in the nature of 
a security interest, deposit arrangement, lien (statutory or other)? charge or other security 
interest or any similar encumbrance or other security agreement or similar an-angeinent of 
any kind or nature whatsoever (including, without limitation, any conditional sale or 
other title retention agreement and any capital lease having substantially the same 
economic effect as any of the foregoing). 

“Line”: a line (whether switched, IJNE-P or any other type) in service 
made available by the Company or any of its Subsidiaries to a bona fide customer for 
tele~onin7unications services which have bccn provisioned and have been provided by the 
Company and its Subsidiaries. 

“Malerial Adverse Effect”: a material adverse effect 017 (a) the business, 
properties, assets or financial condition of the Credit Parties taken as a whole, other than 
Ihose which customarily occur as a result of events and circuiiistances following the 
commencement of a proceeding under Chapter 1 1 of the Bankruptcy Code and the 
commcncernent of a Chapter 11  Case and any defaults under agreements which arise 
solely from the con~mex~cement of a Chapter 11 Casc, (b) the validity or enforceability of 
this Agreement and the other Credit Documents or the rights OJ remedies of the 
Administrative Agent or the Lenders hereunder or thereunder or (c) except as applicable 
io Section 3.2 of this Agreement, the prospects or projections of the Credit Parties taken 
as a whole, other than those which custoniarily occur as a result of events and 
circu~nstances following the commencement of a proceeding under Chapter 1 1 of the 
Bankruptcy Code and the C O I I Z Z ~ C ~ C ~ I I I ~ ~ ~  of a Chapter 11 Case and any defaults under 
agreements which arisc solely from the commencement of a Chapter 11 Case. 

“Mateiials of Environmental Concern”: any gasoline or petroleum 
(including crude oil or any fraction thereof) or petroleum products, polychIorinated 
b i T, 11 en y 1 s , urea- form a Id eh y d e i m u  I a t i on, asbestos , po I 1 11 tan t s, c o 11 t ani in ants , 
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radioactivity, and any other substances or forces of any kind, whether or not any such 
substance or force is defined as hazardous or toxic under any Environmental Law, that is 
regulated pursuant to or could give rise to liability under any Environmental Law. 

“Monthly ReportinP Certificate” means a certificate to be executed and 
delivered fiom time to time by the Company and the Borrower in the form attached to the 
Agreement as Exhibit M. 

“MortEa&es”: each of the mortgages and deeds of trust made by m y  
Credit Party in favor of, or for the benefitaf, the Administrative Agent (andor one or 
more trustees or other Persons designated therein) for the benefit of the Lenders, in form 
and substance satisfactory to the Administrative Agent, executed and delivered by the 
Borrower or one of its Subsidiaries pursuant to Section 5.9@), as the same may be 
mended, supplemented or otherwise modified f h m  time to time. 

“Multiemployer Plan”: a Plan which is a multiemployer plan as  defined in 
Section 400 1 (a)(3) of ERISA. 

V e t  Cash Proceeds”: in connection with any Asset Sale, any Recovery 
Event or any Deposit Return, the proceeds thereof in the form of cash and Cash 
Equivalents (including, without limitation, any such proceeds received by way of 
deferred payment of principal pursuant to a note or installment receivable, purchase price 
adjustment receivable, indemnification, or otherwise, but only as and when received) of 
such Asset Sale, Recovery Event or Deposit Return, net of attorneys’ fees, accounimts’ 
fees, investment banking fees, amounts required to be applied to the repayment of 
Indebtedness as a result of such event, including Indebtedness secured by a Lien 
expressly permitted hereunder on any asset which is the subject of such Asset Sale, 
Recovery Event or Deposit Return (other than any Lien pursuant to a Security Document) 
and other customary fees and expenses actually incurred in connection therewith, in each 
case payable on the date of receipt thereof, and net of taxes paid or reasonably estimated 
to be payable as a result thereof (after taking into account my available tax credits or 
deductions and any tax sharing arrangements) payable on the date of receipt thereof. 

‘Wetwork Facility”: the Switches and network of digital and analog 
facilities owned or leased by the Borrower, the Company or any of their respective: 
Subsidiaries for use in the provision of CLEC telephony service or other voice or data 
transmission services. 

‘Won-Consenting; Lender”: as defined in Section 9.1. 

‘ Won-Excluded Taxes”: as defined in Section 2.1 3 (a). 

‘Won-US. Lender”: as defined in Section 2.13(d). 

‘Wotice of Borrowing”: a request by the Borrower that the Lenders. make 
Revolving Credit Loans hereunder, substantially in the form of Exhibit H. 
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“Obli~ations”: the unpaid principal o f  and interest and fees on (including, 
without limitation, interest accruing after the maturity of the Revolving Credit Loam) the 
Revolving Credit Loans and all other obligations and liabilities of the Borrower and the 
other Credit Parties to the Administrative Agent or to any Lender (OT, in the case of 
Hedge Agrccrnents, any Affiliate of*any Lender): whether direct or indirect, absolute or 
contingent, due or 10 become due, or now existing or hereaftcr incurred, which may arise 
under, out of, or in connection with, this Agreement, any other Credit Document, any 
Hedge Agreement entered into with any Lender or any Affiliate of any Lender or any 
other docunierit made, delivered or give11 in connection herewith or therewith, whether on 
account of principal, interest, reimbursement obligations, fees, indemnities, costs, 
cxpenses (including, without limitation, all fees, charges and disbursements of counsel to 
the Administrative Agent or to any Lendcr that are required to be paid by the Borrower 
pursuant hereto or thereto) or otherwise. 

“Other Taxes”: any and all present or future stamp or documentary taxes 
or any other excise or propcrty taxes, charges or similar levies arising from any payment 
made hereunder or from the execution, delivery or enforcement of, or otherwise with 
respecl to, this Agreement or any other Credit Document. 

‘‘Paymmit Office”: the 0ffic.e specified from time to time by the 
Administrative Agent as its payment office by notice to the Borrower and the Lenders. 

“PBGC”: the Pension Benefit Guaranty Corporation established pursuant 
to Subiitle A o f  Title IV of ERISA (or any s~iccessor). 

“Permitted Equipment Financing”: (A) the purchase money, vendor or 
similar equipment financing facilities (iiicluding leases) existing on the Closing Date, and 
(B) one or more purchase money, vendor or similar equipment financing facilities 
(including leases) entered into after the Closing Date: (i) in an aggregate principal 
amount not in excess of the amount allocated for such financing facilities in the 
Approved Thirteen-Week Cash Forecast most recently delivered pursuant to Section 
5.1 (e).  ( i i )  pursuant to which the Company or any of its Subsidiaries may be advanced 
funds principally for, and substantially concurrent with, the purchase or lease of network 
equipment or services, or such type of financing existing in respect of such Property at 
the time of the acquisition thereof or any other Capital Expenditure, (iii) which may be 
secured only by the assets being financed thereby and (iv) the terms of which are 
reasonably satisfactory to the Administrative Agent (and not objected to by the Required 
Lenders within five Business Days after the Borrower notifies the Administrative Agent 
arid the Lenders in writing of the terms thereof in reasonable detail). 

“Peiniitted Investors”: ( i )  the Lenders and their respective Control 
Investment Affiliates, (ii) AEA, VS4. TGF. Gilbert and the Lucent Investors and their 
respective Permitted Transferees (as each such term is defined in that certain 
Stockholders’ Agreement, dated as of March 18, 2003, among the Conipany and certain 
of its stockholders) and ( i i i )  each Pe~-son listed in Schedule 1.  I hereto. 
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“Permitted Pre-Petition Claim Payments”: a payment (as adequate 
protection or otherwise) on account of any Pre-Petition Claim, which is made (i) piusuant 
to authority granted by a first day order described in Section 5.1 O(e) or a Financing 
Order, (ii) on account of claims in respect of the assumption of leases, (iii) with the 
consent of the Administrative Agent, (iv) to pay secured Indebtedness constituting 
Capital Lease Obligations or Permitted Equipment Financings with proceeds received 
fiom the sale of the specific assets securing such Indebtedness or (v) on account of 
reclamation claims permitted pursuant to Section 6.9; provided, that “Permitted Pre- 
Petition Claim Payments” shall not include any payments which are prohibited by the 
Bankruptcy Code or the Bankruptcy Court. 

“Person”: an individual, partnership, corporation, limited liability 
company, business trust, joint stock company, trust, unincorporated association, joint 
venture, Governmental Authority or other entity of whatever nature. 

“Petition Date”: as defined in the recitals to this Agreement. 

“Plan”: at a particular time, any employee benefit plan which is covered 
by ERISA and in respect of which the Company or a Commonly Controlled Entity is (or, 
if such plan were terminated at such time, would under Section 4069 of ERISA be 
deemed to be) an “employer” as defined in Section 315) of EFUSA. 

“Pledged Stock”: all Capital Stock or other equity interests, now owned 
or hereafter acquired, upon which a Lien is purported to be created by a Security 
Document. 

“Post-Petition”: the time period beginning immediately upon the filing of 
the Chapter 11 Case. 

“Pre-Petition”: the time period ending immediately prior to the filing of 
the Chapter 11 Case. 

“Pre-Petition AEent”: Bank of America, N.A., as administrative agent for 
the Pre-Petition Lenders under the Pre-Petition Agreement. 

“Pre-Petition Arneernent’’: as defined in the recitals to this Agreement. 

“Pre-Petition Borrower”: the Borrower in its capacity as “Borrower” (as 
defined in the Pre-Petition Agreement). 

“Pre-Petition Indebtedness”: all Indebtedness of the Borrower outstanding 
on the Petition Date immediately prior to the filing of the Chapter 11 Case, other than 
hdebtedness under the Pre-Petition Agreement 

“Pre-Petition Lenders”: the “Lenders” (as defined in the Pre-Petition 
Agreement). 
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“Pre-Petition ObIi~ations”: all “Obligations” (as defined in the Pre- 
Petition Agreement) of any Credit Party and any of their Subsidiaries to the Pre-Petition 
Lenders and Pre-Petition Agent pursuant to the Pre-Petition Agreement, and all 
instruments and documents executed pursuant thereto or in connection therewith. 

“Prime Rate”: as defined in the d e f ~ t i o n  of “Base Rate” in this Section. 

“Propert$’: any right 01 interest in or tu property of any kind whatsoever, 
whether real, personal or mixed and whether tangible or intangible, including, without 
limitation, Capital Stock. 

“Proposed Change”: as defined in Section 9.1. 

“PUC”: any state, provincial or other local regulatory agency or body that 
exercises jurisdiction over the rates or services or the ownership, construction or 
operation of any Network Facility or CLEC telephony system or over Persons who own, 
construct or operate a Network Facility or any such system, in each case by reason of the 
nature or type of the business subject to regulation and not pursuant to laws and 
regulations of general applicability to Persons conducting business in any such 
jurisdiction. 

“Recovery Event”: any settlement of or payment in respect of any 
property or casualty insurance claim or any condemnation proceeding relating to any 
asset of the Company or any of its Subsidiaries. 

“Register”: as defined in Section 9.6(d). 

“Regulation U”: Regulation U of the Board as in effect fiom time to time. 

“Reorganization”: with respect to any Multiemployer Plan, the condition 
that such plan is in reorganization within the meanhg of Section 4241 of ERISA. 

“Reorganization Plan”: a joint plan of reorganization under Chapter 1 1 of 
the Bankruptcy Code filed in the Chapter 11 Case. 

“Reportable Event”: any of the events set forth in Section 4043(c) of 
ERISA, other than those events as to which the thirty day notice period is waived under 
subsections .27, -28, -29, .30, .31, .32, .34 or .35 of PBGC Reg. 0 4043. 

“Required Lenders”: at any time, the holders of more than 50% of tlie 
Total Revolving Credit Commitment then in effect or, if the Revolving Credit 
Commitments have been terminated, the Total Revolving Extensions of Credit then 
outstanding. 

“Requirement of Law”: as to any Person, the Certificate of Incorporation 
and By-Laws or other organizational or governing documents of such Person, and my 
law, treaty, rule or regulation or determination of an arbitrator or a court or other 
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Gove i~~nen ta l  Authority, in each case applicable to or binding upon such Person or any 
of its Property or to which such Person or any of its Property is subject. 

“Responsible Officer”: the chief executive officer, chief restructuring 
officer, president, senior vice president, chief financial officer or vicc president and 
corporate controller ofthe Company aud the Borrower, but in any event, with respect to 
financial matters, the chief fiiiancial officer of the Company and the Borrower or senior 
officer fu 1 fi 11 in g eq ui v a1 eiit d u t i es . 

“Kestricted Account”: account number 233 7-03 164 at Bank o f  America, 
maintained in thc names of one or more of the Credit Parties, which shall be subject to a 
first priority security interest in favor of the Administrative Agent. 

“Restricted Payments’’: as defined in Section 4.6,  

“Revolving, Credit Commitment”: as to any Lender, the obligation of such 
Lender. if any, to make Revolving Credit Loans in an aggregate principal amount not to 
exceed the amount set forth under the heading “Revolsing Credit Conimjtnient“ opposite 
such Lender’s name on Schedule 1 hereto, or, as the case may be. iii the Assignment and 
Acceptance pursuant to which such Lender became a party hereto. as the same may be 
changed from time to time pursuant to the tenns hereof. 

“Revohing Credit Commjtment Period”: the period from and including 
the Closing Date to and inc.luding the Revolving Credit Terniination Date. 

b‘Revolvin.g Credit Loans”: as defined in Scc.tion 2.1. 

‘bRevolvinE Credit Note”: any promissory note evidencing a Lender’s 
Revolving Credit Commitment, and Revolving Credit Loans made thereunder, 
substantially in the fomi of Exhibit F. 

‘bRevolving Credit Percentage”: as to any Lender at any time, the 
percentage which such Lender’s Revolving Credit Commitment then constitutes of the 
Total Revolving Credit Commitment (or, at any time after the Revolving Credit 
Cornmi tments shall h a w  expired or terminated, the percentage which the aggregate 
principal ammint of such Lender’s Revolving Credit Loans then outstanding constitutes 
of the Total Revolving Extensions of Credit). 

“Revolving; Credit-Termination Date”: the earliest of (a) the Stated 
Maturity Date, (b) the date of termination of the Revolving Credit Commitments or the 
date on which existing Revolving Credit Loans are no longer permitted to reiiiain 
outstanding pursuant to the temis of this Agreenlcnt (including, without limitation, 
Sections 2.5 or 2). ( c )  the date of indefeasible payment in full by Borrower ofthe 
Rcvolving Credit Loans and the pennanent reduction of the Revolving Credit 
Coniniit~nerit to zero Dollars ($01, (d) thirty-five ( 3 5 )  days following the Petition Date if 
the Final Order has not been entered by the Bailknzptcy Court by such date, (e) the date 
upon which the Interim Order expires, iinless the Final Order sliall have been entered and 
become effective by such date. (0 the date of the filing o f  any motion or request for 
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approval of a sale of all or substantially all of any Credit Party’s assets pursuant to 
section 363 of the Bankruptcy Code, a confirmed plan o f  reorganization or a liquidation 
pursuant to Chapter 7 of the Bankruptcy Code, other than any such filing which ha:; been 
approved by the Administrative Agent and the Required Lenders, and (g) the effective 
date of a Reorganization Plan in the Chapter 11 Case. 

“Revolving Extensions of Credit”: as to any Lender at any time, an 
amount equal to the sum of the aggregate principal amount of all Revolving Credit Loans 
made by such Lender then outstanding. 

“SEC”: the Securities and Exchange Commission (or successors thereto 
or an analogous Governmental Authority). 

“Security Documents”: the collective reference to the Guarantee and 
Collateral Agreement, the Mortgages and all other security documents hereafter delivered 
to the Administrative Agent granting a Lien on any Property of any Person to secure the 
obligations and liabilities of any Credit Party under any Credit Document. 

“Single Employer Plan”: any Plan which is covered by Title W of 
ERISA, but which is not a Multiemployer Plan. 

“Stated Maturity Date”: the date two hundred seventy (270) days after the 
Petition Date (which date may be extended pursuant to Section 9.1, in which case “Stated 
Maturity Date” shall mean the date as so extended). 

“StratePic Advisor”: CXO L.L.C. (or any strategic advisor engaged by the 
Administrative Agent’s counsel as a successor of CXO L.L.C. at any time). 

“Subsidiary”: as to any Person, a corporation, partnership, limited liability 
company or other entity of which shares of stock or other ownership interests having 
ordinary voting power (other than stock or such other ownership interests having such 
power only by reason of the happening of a contingency) to elect a majority of the board 
of directors or other managers of such corporation, partnership or other entity are at the 
time owned, or the management of which is otherwise controlled, directly or indirectly 
through one or more intennediaries, or both, by such Person. Unless otherwise qualified, 
all references to a “Subsidiary” or to “Subsidiaries” in this Agreement shall refer tc~  a 
Subsidiary or Subsidiaries of the Company. 

“Subsidiaw Guarantor”: each Subsidiary of the Company other than the 
Borrower. 

“Substantial Transaction”: any one or more of the following: (i) any 
Asset Sale or Recovery Event the Net Cash Proceeds of which exceeds $I  ,000,000, (ii) 
any Deposit Retwn the Net Cash Proceeds of which exceeds $500,000 or (iii) the sale of 
all or substantially all the assets of the Company and its consolidated Subsidiaries in one 
or a series of transactions. 
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“Supermajority Lenders”: at any time, the holders of more than 66?4% of 
the Total Revolving Credit Commitment then in effect or, if the Revolving Credit 
Commitments have been tenninated, the Total Revolving Extensions of Credit then 
outstanding. 

“Switch”: any Lucent 5-ESS Switch or other comparable switch fo:r the 
provision of CLEC telephony service or a packet-based switch for the provision of DSL 
and/or voice services. 

“Thirteen-Week Cash Forecasts”: as defined in Section 5.1 (d). 

“Total Revolving Credit Commitment”: the aggregate of the Revolving 
Credit Commitments of all Lenders, as such may be reduced from time to time in 
accordance with Section 2.5 hereof. From the Closing Date through but not including the 
date of the entry of the Final Order, the Total Revolving Credit Commitment is 
$2,000,000 and fiom the date of the entry of the Final Order through the Revolving 
Credit Termination Date, the amount of the Total Revolving Credit Commitment is 
$5,000,000. 

“Total Revolving Extensions of Credit”: the aggregate principal amount 
of all Revolving Credit Loans made by all Lenders then outstanding. 

“Transferee”: as defined in Section 9.14. 

“Weeklv Forecast”: a weekly forecast of the Company’s and its 
consolidated Subsidiaries projected cash receipts, cash expenditures, cash on hand and 
Revolving Credit Loan balances for the ensuing calendar week, as reflected in the :first 
projected week of the corresponding Thirteen-Week Cash Forecasts, in the form set forth 
on Exhibit K hereto, which shall be prepared and delivered by the Company to the 
Admhistrative Agent and the Lenders in accordance with Section 5.12. 

“Wholly Owned Subsidiary”: as to any Person, any other Person all of 
the Capital Stock of which (other than directors’ qualifying shares required by law‘) is 
owned by such Person directly and/or through other Wholly Owned Subsidiaries. 

1.2 Other Definitional Provisions. (a) Unless otherwise specified therein., all 
terms defined in this Agreement shall have such defined meanings when used in the other Credit 
Documents or any certificate or other document made or delivered pursuant hereto or thereto. 

(b) AS used herein and in the other Credit Documents, and any certificate or other 
document made or delivered pursuant hereto or thereto, accounting terms relating to the 
Company and its Subsidiaries not defined in Section 1.1 and accounting terms partly defined in 
Section 1.1, to the extent not defined, shall have the respective meanings given to them under 
G M .  As used herein, “fiscal quarter” or “fisca1 year” shall refer to the relevant fiscal quarter 
or fiscal year, respectively, of the Company. 

(c) The wards “hereof ’, “herein” and “hereunder” and words of similar import 
when used in this Agreement shall refer to t h s  Agreement as a whole and not to any partic;ular 
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provision of this Agreement, and Section, Schedule and Exhibit references are to this Agreement 
unless otherwise specified. 

(d) The meanings given to terms defined herein shall be equally applicable, to 
both the singular and plural forms of such terms. 

SECTION 2. AMOUNT AND TERMS OF REVOLVING CREDIT LOANS AND 
EVOLVING CREDIT COMMITMENTS 

2.1 Revolving Credit Commitments. (a) Generally. Subject to the terns and 
conditions hereof, each Lender severally (and not jointly and severally) agrees to make revolving 
credit loans (“Revolving Credit Loans”) to the Borrower from time to time during the Revolving 
Credit Commitment Period in an aggregate principal amount at any one time outstanding which 
does not exceed the mount of such Lender’s Revolving Credit Commitment (and at no time 
shall any Lender be required to provide or be liable for any amounts exceeding such Lender’s 
Revolving Credit Commitment); provided, however, that, notwithstanding anything to the 
contrary in this Agreement, the Borrower may only request Revolving Credit Loans during each 
calendar week in an aggregate amount equal to or less than the difference between (i) $2,000,000 
less (ii) the amount (which may be a negative number) of projected cash on-hand on the Fiday 
of the next succeeding calendar week as set forth in the Approved Weekly Forecast for such 
calendar week (it being understood that an aggregate amount may be available for borrow.ing 
pursuant to the calculation set forth in this proviso of up to (x) $2,000,000, fiorn the Closing 
Date through (but not including) the date of the entry of the Final Order, and (y) $5,000,000, on 
the date of the entry of the Final Order through and including the Revolving Credit Termination 
Date). During the Revolving Credit Cornmhnent Period the Borrower may use the Revolving 
Credit Commitments by borrowing, prepaying the Revolving Credit Loans in whole or in part, 
and reborrowing, all in accordance with the terns and conditions hereof. The Borrower shall 
repay all outstanding Revolving Credit Loans on the Revolving Credit Termination Date. 

(b) Procedure for Revolving Credit Borrowing. The Borrower may borrow under 
the Revolving Credit Commitments dwing the Revolving Credit Commitment Period on any 
Business Day; provided that the Borrower shall give the Administrative Agent irrevocable notice 
(by delivering to the Administrative Agent a Notice of Borrowing, which Notice of Borrowing 
must be received by the Administrative Agent prior to 1 1 :00 a.m., New York City time, on the 
requested Borrowing Date, specifying (i) the mount of Revolving Credit Loans to be borrowed 
and (ii) the requested Borrowing Date. Each borrowing under the Revolving C r d t  
Commitments shall be in an mount equal to a whole multiple of $100,000 (or, if the then 
aggregate Available Commitments are less than $100,000, such lesser amount); provided, that, 
subject to the timely satisfaction of the conditions precedent set forth in Section 4.1, the 
Borrower may borrow Revolving Credit Loans under the Revolving Credit Commitments on the 
Closing Date so long as the Notice of Borrowing with respect thereto is delivered to the 
Administrative Agent prior to 1 1 :00 am., New York time, on such date; providedfurther that the 
amount available for borrowing on the Closing Date shall be determined under the proviso set 
forth in Section 2.l(aJ above by reference to the projection of cash on hand as set forth in the 
Initial Weekly Forecast. Upon receipt of any such notice from the Borrower, the Administrative 
Agent shall promptly notify each Lender thereof. Each Lender will make the amount of its a 

share of each borrowing available to the Administrative Agent for the account of the 
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Borrower at the Funding Office prior to 2:OO p.rn., New York City time, on the Borrowing Date 
requested by the Borrower in funds immediately available to the Administrative Agent. Such 
borrowing will then be made available to the Borrower, upon its instructions, by the 
Administrative Agent in like funds as received by the Administrative Agent. 

2.2 Repayment of Revolvinp; Credit Loans; Evidence of Debt. (a) The 
Borrower hereby unconditionally promises to pay to the Administrative Agent for the acccmnt of 
the appropriate Lender, the then unpaid principal amount of each Revolving Credit Loan of  such 
Lender on the Revolving Credit Termination Date (or such earlier date on which the Revolving 
Credit Loans become due and payable pursuant to Section 7). The Borrower hereby fi2rthc:r 
agrees to pay interest on the unpaid principal amount of the Revolving Credit Loans from time to 
time outstanding fiom the date hereof until payment in fi l l  thereof at the rates per mum,  and on 
the dates, set forth in Section 2.8. 

(b) Each Lender shall maintain in accordance with its usual practice an account 
or accounts evidencing indebtedness of the Borrower to such Lender resulting from each 
Revolving Credit Loan of such Lender fi-om time to time, including the amounts of principal and 
interest payable and paid to such Lender from time to time under this Agreement. 

(c) The Administrative Agent, on behalf of the Borrower, shall maintain the 
Register pursuant to Section 9.6(d), and a subaccount therein for each Lender, in which shall be 
recorded (i) the amount of each Revolving Credit Loan made hereunder and any Revolving 
Credit Note evidencing such Revolving Credit Loan, (ii) the amount of any principal or interest 
due and payable or to become due and payable &om the Borrower to each Lender hereunder and 
(iii) both the amount of any sum received by the Administrative Agent hereunder f b m  the 
Borrower and each Lender’s share thereof. 

(d) The entries made in the Register and the accounts of each Lender maintained 
pursuant to Section 2.2fi) shall, to the extent permitted by applicable law, be prima facie 
evidence of the existence and amounts of the obligations of the Borrower therein recorded; 
provided, however, that the failure of any Lender or the Administrative Agent to maintain the 
Register or any such account, or any error therein, shall not in any manner affect the obligation 
of the Borrower to repay (with applicable interest) the Revolving Credit Loans made to the 
Borrower by such Lender in accordance with the terms of this Agreement. 

(e) The Borrower agrees that, upon the request to the Administrative Agent by 
any Lender, the Borrower will execute and deliver to such Lender a promissory note of the 
Bomower evidencing any Revolving Credit Loans of such Lender, substantially in the fom of 
Exhibit F, with appropriate insertions as to date and principal amount. 

2.3 Fees. 

(a) On the Closing Date, the Borrower shall pay to the Administrative Agent, for 
the ratable benefit of the Lenders, an upfront fee of three percent (3.00%) of the Total Revolving 
Credit Commitment. 

(b) The Borrower shall pay to the Administrative Agent, for the ratable benefit of 
the Lenders, a fee equal to one-half of one percent (0.50%) per annum times the actual daily 
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amount by wluch the Total Revolving Credit Commitment exceeds the Total Revolving 
Extensions of Credit. The cornmitment fee shall accrue at all times until the Revolving Credit 
Termination Date, including at any time during which one or more of the conditions in Section 4 
has not been met, and shall be due and payable quarterly in arrears on the last Business Da:y of 
each fiscal quarter, commencing with the first such date to occur after the Closing Date, and on 
the Revolving Credit Termination Date. 

(c) The Borrower shall pay to the Administrative Agent, for its own account, 
each of the fees, in the amounts and at such times, as are set forth in the Fee Letter. 

2.4 Optional Prepayments. The Borrower may at any time and fkom t h e  to time 
prepay the Revolving Credit Loans, in whole or in part, without premium or penalty, upon 
irrevocable notice delivered to the Administrative Agent at least one Business Day prior thereto, 
which notice shall specify the date and amount of prepayment. Upon receipt of any such notice 
the Administrative Agent shall promptly notify each relevant Lender thereof. If any such notice 
is given, the amount specified in such notice shall be due and payable an the date specified. 
therein, together with accrued interest to such date on the amount prepaid. Partial prepayments 
of Revolving Credit Loans shall be in an aggregate principal amount of $100,000 or a whole 
rnultip le thereof. 

2.5 Mandatory Prepayments and Mandatow Deposits. (a) If on any date the 
Company or any of its Subsidiaries shall receive Net Cash Proceeds fiom any Asset Sale or 
Recovery Event then, such Net Cash Proceeds shall be applied on such date to the prepayment of 
the Revolving Credit Loans (other than Net Cash Proceeds from a Substantial Transaction, which 
proceeds &om a Substantial Transaction shall instead be applied in accordance with the terms of 
the Financing Orders). 

(b) If on the Friday of any calendar week: 

(i) the Company and its consolidated Subsidiaries have Excess Cash On-Hand; 
and 

(ii) the Adjusted Projected Cash On-Hand for the Company and its consolidated 
Subsidiaries as of the Friday of the next succeeding calendar week is greater than 
$5,000,000, 

then the Company shall promptly repay the Revolving Credit Loans in an amount equal to the 
lesser of (x) the Excess Cash On-Hand and (y) the difference between (i) Adjusted Projected 
Cash On-Hand minus (ii) $5,000,000 (“Adiusted Excess Cash On-Hand”). 

(e )  If on any day the conditions requiring prepayment of the Revolving Credit 
Loans described in clause (a) or (b) of this Section 2.5 exist, but no Revolving Credit Loans are 
outstanding (or cash remains after the Total Revolving Extensions of Credit have been paid as 
required by clause (a) or fi) of this Section 2.5), the Company shall, and shall cause each of its 
Subsidiaries to, deposit all Net Cash Proceeds (other than Net Cash Proceeds fiom a Substantial 
Transaction, which proceeds from a Substantial Transaction shall instead be applied in 
accordance with the terms of the Financing Orders) or Adjusted Excess Cash On-Hand as of 
such date into the Restricted Account to be held by the Administrative Agent as cash collateral 
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for the Obligations and the Pre-Petition Obligations. Each Credit Party hereby acknowledges 
and agrees that i t  shall not be pennitted to withdraw funds deposited into the Restricted Ac.count 
unless (i)  it obtains the prior written consent o f  the Required Lenders, which consent shall not be 
unreasonably withheld or delayed, and (ii) no DefBult or Event of Default shall have occurred 
and be continuing inmediately prior to the wilhdrawal of funds. 

(d) Each prepayment of the Revolving Credit Loans under this Section 2.5 shall 
be accompanied by accrued interest to the date of such prepayment on the amount prepaid. 

(e) The Borrower shall have the right, upon not less than three Business Days’ 
riotice to the Administrative Agent, to terminate the Total Revolving Credit Coinmitnient or, 
from time to time, to reduce the amount of the To tal Revolving Credit Commitiiient; provided 
that no such ierrniiiation or reduction of TotaI Rcvolving Credit Commitment shall be permitted 
if, after giving effect thereto and to any prepayments of the Revolving Credit Loans made 011 the 
effective date thereof, the Total Revolving Extensions of Credit would exceed the Total 
Revolving Credit Commitment- Any such reduction shall be in an aniount equal to $100,000, or 
a whole multiple thereof, and shall reduce pennaneiitly the Revolving Credit Coninii trnents then 
in effect. 

(f) If at any time the Total Revolving Extensions of Credit exceed the Total 
Revolving Cr-edi t Conimitxnent, the Borrower shall immediately repay the outstanding Revolving 
Credit Loans to the estent required to eliminate such excess. If at any time the Borrower obtains 
advaixcs of Revolving Credit Loans during a calendar week (each such calendar week shall 
begin on a Monday) which causes the aggregatc iict amount of all Revolving Credit Loans made 
during such calendar week to exceed 1 10% of the aggregate net amount of Revolving Credit 
Loans contemplated by the Approved Weekly Forecast for such calendar week, then the 
Borrower shall immediately (arid in any case within twenty-four hours) repay the outstanding 
Revolving Credit Loans to the extent required to eliminate such excess. 

2.6 Use of Proceeds. The proceeds of the Revolving Credit Loans shall be used 
(a) to make adequate protection payments required by !he Financing Orders, (b) for general 
corporate and other ordinary course purposes of the Credit Partics to the extent such expenditures 
are coriteriiplated in the applicable Approved Weekly Forecasts (including any Permitted Pre- 
Petition Claim Payments which are canteniplated in the applicable Approved ?Weekly Forecasts, 
Critical Veiidor Payments permitted by Section 6.15, adequate assurance payments permitted by 
Section 6.18 and tax and other regulatory payments pennitted by Section 6.20, but excluding in 
any event the making of any Restricted Payment not specifically permitted by Section 6.6), (c) to 
niake intercst and other paymcnts provided for in this Agreement and (d) to pay related 
transaction costs. fees and expenses of the Credit Parties, including professional fees. Borrower 
shall not be yemiitted, and the Company and its other- Subsidiaries shall not be permitted, to use 
the proceeds of the Rcvolving Credit Loans: (i) to finance in any way any adversary proceeding, 
suit, arbitration, action. application, motion or other litigation of any type relating to or in 
connection with the Pre-Petition Agreement or any of the “Credit Documents” or in instruments 
entered into in connection with the Pre-Petition Agreement, including, without limitation, any 
chal1enges IO the PI-e-Petition Obligations, or the validity. perfcction. priority, extent or 
enforceability of any Lien securing such claims or ~ T I Y  paynent made thereunder, (i i)  to finance 
in any way any adwrsary proceeding, suit, arbitration, action, application, niotion or other 
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litigation of any type adverse to the interests of the Administrative Agent and Lenders or their 
rights and remedies under this Agreement, or the other Credit Documents, (iii) to make any 
distribution under a Reorganization Plan in the Chapter 1 1 Case and (iv) to make any payment in 
settlement of any claim, action or proceeding, before any court, arbitrator or other govemnental 
body without the prior written consent of the Administrative Agent. 

2.7 [Intentionally Omitted.] 

2.8 Interest Rates and Pament Dates. (a) The Revolving Credit Loans shall 
bear interest at a rate per m u m  equal to the Base Rate plus seven percent (7.0%). 

(b) During the continuance of a Default or an Event of Default, the principal of 
the Revolving Credit Loans whether or not overdue shall, until such Default or Event of Diefault 
has been cured or remedied or such Default or Event of Default has been waived pursuant to the 
terms of this Agreement, bear interest at a rate per annum which shall be equal to two percent 
(2.0%) above the rate set forth in clause (a) of this Section. 

(c) Interest shalI be payable in arrears on each Tnterest Payment Date; provided 
that interest accruing pursuant to paramaph ('b) of this Section shall be payable fiom time to 
time. 

2.9 Computation of Interest and Fees. Interest, fees and commissions payable 
pursuant hereto shall be calculated on the basis of a 360-day year for the actual days elapsed, 
except that, with respect to Base Rate Loans the rate of interest on which is calculated on the 
basis of the Prime Rate, the interest thereon shall be calculated on the basis of a 365- (or 366-, as 
the case may be) day year for the actual days elapsed. Any change in the interest rate on a 
Revolving Credit Loan resulting fiom a change in the Base Rate shall become effective as of the 
opening of business on the day on which such change becomes effective. The Administrative 
Agent shall as soon as practicable notify the Borrower and the relevant Lenders of the effective 
date and the amount of each such change in interest rate. Each determination of an interest rate 
by the Administrative Agent pursuant to any provision of this Agreement shall be conclusive and 
binding on the Borrower and the Lenders in the absence of manifest error. 

2.10 [Intentionally Omitted.] 

2.1 1 Pro Rata Treatment and Pawents. (a) Each borrowing by the Borrower 
from the Lenders hereunder and any reduction of the Revolving Credit Commitments of the 
Lenders shall be made pro rata according to the respective Revolving Credit Percentages of the 
relevant Lenders. Each payment in respect of principal or interest in respect of the Revolving 
Credit bans, each payment in respect of fees payable hereunder shall be applied to the amounts 
of such obligations owing to the Lenders pro rata according to the respective amounts then due 
and owing to the Lenders. 

@) Each payment (including each prepayment) by the Borrower on account of 
principal of and interest on the Revolving Credit Loans shall be made pro rata according to the 
respective outstanding principal amounts of the Revolving Credit Loans then held by the 
Revolving Credit Lenders. 
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(c) All payments (including prepayments) to be made by the Borrower herlzunder, 
whether on account of principal, interest, fees or otherwise, shall be made without setoff or 
counterclaim and shall be made prior to 1200 Noon, New York City time, on the due date 
thereof to the Administrative Agent, for the account of the respective Lenders, at the Payment 
Office, in Dollars and in imrnediately available b d s .  The Administrative Agent shall distribute 
such payments to the respective Lenders promptly upon receipt in like funds as received. If my 
payment hereunder becomes due and payable on a day other than a Business Day, such payment 
shall be extended to the next succeeding Business Day. In the case of any extension of an;y 
payment o f  principal pursuant to the preceding sentence, interest thereon shall be payable at the 
then applicable rate during such extension. 

(d) Unless the Administrative Agent shall have been notified in writing by the 
Borrower prior to the date of any payment being made hereunder that the Borrower will not 
make such payment to the Administrative Agent, the Administrative Agent may assume that the 
Borrower is malung such payment, and the Administrative Agent may, but shall not be required 
to, in reliance upon such assumption, make available to the Lenders their respective pro rata 
shares of a corresponding amount. If such payment is not made to the Administrative Agent by 
the Borrower within three Business Days of such required date, the Administrative Agent shall 
be entitled to recover, on demand, fiom each Lender to which my amount which was made 
available pursuant to the preceding sentence, such amount with interest thereon at the rate per 
annum equal to the daily average Federal Funds Effective Rate. Nothing herein shall be deemed 
to limit the rights of the Administrative Agent or any Lender against the Borrower. 

(e) Unless the Administrative Agent shall have been notified in writing by any 
Lender prior to a borrowing that such Lender will not make the amount that would constitute its 
share of such borrowing available to the Administrative Agent, the Administrative Agent may 
assme that such Lender is making such amount available to the Administrative Agent, and the 
Administrative Agent may, in reliance upon such assumption, make available to the Borrower a 
corresponding amount. If such amount is not made available to the Administrative Agent by the 
required time on the Borrowing Date therefor, such Lender shall pay to the Administrative: 
Agent, on demand, such amount with interest thereon at a rate equal to the daily average Federal 
Funds Effective Rate for the period until such Lender makes such arnount immediately aviulable 
to the Administrative Agent. A certificate of the Administrative Agent submitted to any Lender 
with respect to any mounts owing under this paragraph shall be conclusive in the absence of 
manifest error. If such Lender’s share of such borrowing is not made available to the 
Administrative Agent by such Lender within three Business Days of such Borrowing Date, the 
Administrative Agent shall also be entitled to recover such amount with interest thereon at the 
rate per annum applicable to Base Rate Loans, on demand, from the Borrower. 

2.1 2 Capital Adequacy. 

(a) If any Lender shall have determined that the adoption of OT any change in my 
Requirement of Law regarding capital adequacy or in the interpretation or application thereof or 
compliance by such Lender or any corporation controlling such Lender with any request o:r 
directive regarding capital adequacy (whether or not having the force of law) fiom any 
Governmental Authority, in each case occurring or made subsequent to the date hereof, shaJZ 
have the effect of reducing the rate of return on such Lender’s or such corporation’s capital as a 
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consequence of its obligations hereunder, to a level below that which such Lender or such 
corporation could have achieved but for such adoption, change or compliance (taking into 
consideration such Lender’s or such corporation’s policies with respect to capital adequacy) by 
an amount deemed by such Lender to be material, then from time to time, after submission by 
such Lender to the Borrower (with a copy to the Administrative Agent) of a Written request 
therefor, the Borrower shall pay to such Lender such additional amount or amounts as will 
compensate such Lender for such reduction; provided that the Borrower shall not be required to 
compensate a Lender pursuant to this paragraph for any increased costs or reductions incurred 
more than 120 days prior to the date that such Lender notifies the Borrower of the Requirement 
of Law giving rise to such increased costs or reductions and of such Lender’s intention to claim 
compensation therefor; and provided, further, that, if the circumstances giving rise to such claim 
have a retroactive effect, then such 120 day period shall be extended to indude the period of 
such retroactive effect. 

(b) A certificate as to any additionaI amounts payable pursuant to this Section 
submitted by any Lender to the Borrower (with a copy to the Administrative Agent) shall be 
conclusive in the absence of manifest error. The obligations of the Borrower pursuant to this 
Section shall swrvive the termination of this Agreement and the payment of the Revolving Credit 
b a n s  and all other amounts payable hereunder. 

2.13 Taxes. (a) All payments made by the Borrower under this Agreement 
shall be made fi-ee and clear of, and without deduction or withholding for or on account of, any 
present or k t u r e  income, stamp or other taxes, levies, imposts, duties, charges, fees, deduc.tions 
Or  withholdings, now or hereafter imposed, levied, collected, withheld or assessed by any 
Govemmental Authority, excluding net income taxes and franchise taxes (imposed in lieu of net 
income taxes) imposed on the Administrative Agent or any Lender as a result of a present or 
former connection between the Administrative Agent or such Lender and the jurisdiction of the 
Governmental Authority imposing such tax or any political subdivision or taxing authority 
thereof or therein (other than any such connection arising solely from the Administrative Agent 
or such Lender having executed, delivered or performed its obligations or received a payment 
under, or enforced, this Agreement or any other Credit Document). If any such non-excluded 
taxes, levies, imposts, duties, charges, fees, deductions or withholdings (‘ Won-Excluded Taxes”) 
or Other Taxes are required to be withheld fkom any amounts payabIe to the Administrative 
Agent or any Lender hereunder, the amounts so payable to the Administrative Agent or such 
Lender shall be increased to the extent necessary to yield to the Administrative Agent or siich 
Lender (after payment of all Non-Excluded Taxes and Other Taxes) interest or any such other 
mounts payable hereunder at the rates or in the amounts specified in this Agreement; proi;ided, 
however, that the Borrower shall not be required to increase any such amounts payable to any 
Lender with respect to any Non-Excluded Taxes (i) that are attributable to such Lender’s fkilure 
to comply with the requirements of paragraph (d) or (e) of this Section or (ii) that are United 
States withholding taxes imposed on amounts payable to such Lender at the time the Lender 
becomes a party to this Agreement, except to the extent that such Lender’s assignor (if any) was 
entitled, at the time of assignment, to receive additional amounts from the Borrower with respect 
to such Non-Excluded Taxes pursuant to Section 2.15(a). 

(b) In addition, the Borrower shall pay any Other Taxes to the relevant 
Governmental Authority in accordance with applicable law. 
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(c) Whenever any Non-Excluded Taxes or Other Taxes are payable by the 
Borrower, as promptly as possible thereafter the Borrower shall send to the A h s t r a t i v e  Agent 
for the account of the AdmiIlistrative Agent or Lender, as the case may be, a certified copy of an 
original officiaI receipt received by the Borrower showing payment thereof. If the Borrower 
fails to pay any Non-Excluded Taxes or Other Taxes when due to the appropriate taxing 
authority or fails to remit to the Administrative Agent the required receipts or other required 
documentary evidence, the Borrower shall indemnify the Administrative Agent and the Lenders 
for any incremental taxes, interest or penalties that may become payable by the Administrative 
Agent or any Lender as a result of any such failure. The agreements in this Section shall survive 
the termination of this Agreement and the payment of the Revolving Credit hans and all other 
amounts payable hereunder. 

(d) Each Lender (or Transferee) that is not a U.S. person as defined in Section 
7701(a)(30) of the Code (a ‘Won-U.S. Lender”) shall deliver to the Borrower and the 
Administrative Agent (or, in the case of a Participant, to the Lender fiom which the related 
participation shall have been purchased) two copies of either US. Internal Revenue Service 
Fom W-8 BEN or Form W-8 ECI, or, in the case of a Non-U.S. Lender claiming exemption 
from U.S. federal withholding tax under Section 871(h) or 88 l(c) of the Code with respect to 
payments of “portfolio interest” a statement substantially in the form o f  Exhibit G and a Form 
W-8 BEN, or any subsequent versions thereof or successors thereto properly completed and duly 
executed by such Non-US. Lender claiming complete exemption from, or a reduced rate of, U.S. 
federal withholding tax on all payments by the Borrower under this Agreement and the other 
Credit Documents. Such forms shall be delivered by each Non-U.S. Lender on or before the date 
it becomes a party to this Agreement (or, in the case of any Participant, on or before the date 
such Participant purchases the related participation). In addition, each Non-U.S. Lender shall 
deliver such forms promptly upon the obsolescence or invalidity of any form previously 
delivered by such Non-U.S. Lender. Each Non-US. Lender shall promptly notify the Borrower 
at any time it determines that it is no longer in a position to provide any previously delivered 
certificate to the Borrower (or any other form of certification adopted by the U.S. taxing 
authorities for such purpose). Notwithstanding any other provision of this paragraph, a Ncln4J.S. 
Lender shall not be required to deliver any form pursuant to this paragraph that such Non-1J.S. 
Lender is not legally able to deliver. 

(e) A Lender that is entitled to an exemption fiorn or reduction of non-U.S. 
withholding tax, with respect to payments under this Agreement shall deliver to the Borrower 
(with a copy to the Administrative Agent), at the time or times reasonably requested by tht: 
Borrower, such properly completed and executed documentation prescribed by applicable law as 
will permit such payments to be made without withholding or at a reduced rate; provided that 
such Lender is legally entitled to complete, execute and deliver such documentation and in such 
Lender’s reasonable judgment such completion, execution or submission would not materially 
prejudice the legal position of such Lender. 

2.14 [Intentionally Omitted.] 

2.15 [Intentionally Omitted.] 
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2.16 Change of Lending Office. Each Lender agrees that, upon the occumnce of 
any event giving rise to the operation of Sections 2.12 and 2.13 with respect to such Lender, it 
will, if requested by the Borrower, use reasonable efforts (subject to overall policy 
considerations of such Lender) to designate another lending office for any Revolving Credit 
Loans affected by such event with the object of avoiding the consequences of such event; 
provided that such designation is made on terms that, in the sole judgment of such Lender, cause 
such Lender and its lending office@) to suffer no economic, legal or regulatory disadvantage, and 
pruvided, further, that nothing in this Section shall affect or postpone any of the obligations of 
any Credit Party or the rights of any Lender pursuant to Section Sections 2.12 and 2.1 3. 

2.1 7 Superpriority Nature of Oblikations arid Administrative Agent’s Liens, 

(a) After entry of the Interim Order and pursuant to and to the extent provided in 
the Financing Orders, the Liens and security interests granted to the Administrative Agent on the 
Collateral owned by the Borrower and the Guarantors shall have the priority and senior secured 
status afforded by sections 364(c)(2) and 364(d) of the Bankruptcy Code to the extent provided 
and as  more fully set forth in the Financing Orders, subject as to priority, only to the Carve-Out 
and (i) any valid, perfected, enforceable and non-avoidable Liens in existence as of the Petition 
Date (other than the Liens securing the Pre-Petition Obligations), (ii) Liens permitted under 
Section 6.3(h’) and (iii) Post-Petition Liens permitted under Section 6.3. 

(b) After the entry of the Interim Order, all Obligations shall constitute 
administrative expenses of the Borrower and the Guarantors in the Chapter 11 Case, with 
administrative superpriority and senior secured status under section 364(c)(1) of the Badauptcy 
Code and with priority over all other costs and expenses of the kinds specified in, or ordered 
pursuant to, sections 105,326,330,331, 503(b), 506(c), 507(a), 507@), 726 or any other 
provision of the Bankruptcy Code, subject, as to priority, to the Carve-Out. 

2-18 Pawent of Obligations. Subject to the provisions of Section 7, upon the 
maturity (whether by acceleration or otherwise) of any of the Obligations under this Agreement 
or any of the other Credit Documents, Lenders shall be entitled to immediate payment of such 
Obligations without fbrther application to or order of the Bankruptcy Cowrt. 

2.19 No Discharge: Survival of Claims. The Borrower and the Guarantors agree 
that (a) the Obligations hereunder shall not be discharged by the entry of an order confirming a 
plan o f  reorganization in the Chapter 11 Case (and Borrower and Guarantors, pursuant to section 
1141(d)(4) of the Bankruptcy Code, hereby waive any such discharge) and (b) the superpriority 
administrative claim granted to the Administrative Agent and Lenders pursuant to the Financing 
Orders and described in Section 2.17 and the Liens granted to the Administrative Agent pursuant 
to the Financing Orders and described in Section 2.17 shall not be affected in any manner by the 
entry of an order confirming a plan of reorganization in the Chapter 1 1 Case. 

SECTION 3* REPRESENTATIONS AND WARRANTIES 

To induce the Administrative Agent and the Lenders to enter into this Agrement 
and to make the Revolving Credit Loans, the Company and the Borrower hereby jointly and 
severally represent and warrant to the Administrative Agent and each Lender that: 
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3.1 Financial Condition. (a) The audited consolidated balance sheets of the 
Company and its consolidated Subsidiaries as of December 3 1,2004 and the related consolidated 
statements of income and of cash flows for the fiscal years ended on such dates, reported an by 
and accompanied by a report fkom KPMG LLP present fairly the consolidated financial 
condition of the Company and its consolidated Subsidiaries as of each such date, and the 
consolidated results of its operations and its consolidated cash flows for the respective fiscal 
years then ended. The unaudited consolidated balance sheets of the Company and its 
consolidated Subsidiaries as of June 30,2005, and the related unaudited consolidated statements 
of income and cash flows for the three-month period ended on such date, present fairly the 
consolidated financial condition of the Company and its consolidated Subsidiaries as of each 
such date, and the consolidated results of its operations and its consolidated cash flows for the 
three-month period then ended (subject to noma1 year-end audit adjustments). All such 
financial statements, including the related schedules and notes thereto, have been prepared in 
accordance with GAAP applied consistently throughout the periods involved (except as 
approved by the aforementioned firm of accountants and disclosed therein). The Company and 
its Subsidiaries do not have any material Guarantee Obligations, contingent liabilities and 
liabilities for taxes, or any material long-term leases or unusual forward or long-term 
commitments, including, without limitation, any interest rate or foreign currency swap or 
exchange transaction or other obligation in respect of derivatives, which are not reflected in  the 
most recent financial statements referred to in this paragraph or set forth on Schedule 3.1@. 
During the period from December 3 1,2004 to and including the date hereof there has been no 
Disposition by the Company or any of its Subsidiaries of any material part of its business or 
Property. 

3.2 Material Adverse Effect. Since the Petition Date, no event has occurred, that 
alone or together with other events, could reasonably be expected to have a Material Adverse 
Effect. 

3.3 Corporate Existence; Compliance with Law. The Company and each of its 
Subsidiaries (a) is duly organized, validly existing and in good standing under the laws of h e  
jurisdiction of its organization, (b) subject to the receipt of any necessary approvals of the 
Banlauptcy Court, has the corporate power and authority, and the legal right, to own and operate 
its Property, to lease the Property it operates as lessee and to conduct the business in which it is 
currently engaged, (c) is duly qualified as a foreign corporation and in good standing under the 
laws of each jurisdiction where its ownership, lease or operation of Property or the conduct of its 
business requires such qualification and (d) is in compliance with all Requirements of Law 
(including, without limitation, the obtaining and maintaining of all authorizations, licenses and 
permits fkom any Governmental Authority that are required or necessary for the conduct ofthe 
business of the Company and its Subsidiaries), except, in the case of clauses (c) and (d), to the 
extent that the failure to be so qualified or to comply therewith would not, in the aggregate, 
reasonably be expected to have a Material Adverse Effect. 

3.4 Cornorate Power:, Authorization; Enforceable Obligations. Upon the entry by 
the Bankruptcy Court of the Interim Order (or the Final Order, when applicable), (a) each Credit 
Party has the corporate power and authority, and the legal right, to make, deliver and perform the 
Credit Documents to which it is a party and, in the case of the Borrower, to borrow hereunder, 
(b) each Credit Party has taken all necessary corporate action to authorize the execution, delivery 
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and performance of the Credit Documents to which it is a party and, in the case of the Borrower, 
to authorize the borrowings on the terns and conditions of this Agreement, and (c) no consent or 
authorization of, filing with, notice to or other act by or in respect of, any Governmental 
Authority or any other Person is required in connection with the borrowings hereunder or with 
the execution, delivery, performance, validity or enforceability of this Agreement or any of the 
Credit Documents, except (i) consents, authorizations, filings and notices described in Schedule 
- 3.4, whch consents, authorizations, filings and notices have been obtained or made and are in 
full force and effect and (ii) the filings referred to in Section 3.18. Each Credit Document has 
been duly executed and delivered on behalf of each Credit Party party thereto. Subject to the 
entry of the Interim Order (and the Final Order, when applicable), this Agreement constitutes, 
and each other Credit Document upon execution will constitute, a legal, valid and binding 
obligation of each Credit Party party thereto, enforceable against each such Credit Party in. 
accordance with its terms. 

3.5 No Legal Bar. Upon the entry by the Bankruptcy Court of the Interim Order 
(or the Final Order, when applicable), the execution, delivery and peflomance of this Agreement 
and the other Credit Documents, the Revolving Credit bans and the use of the Revolving Credit 
Loans will not violate any Requirement of Law or any Contractual Obligation of the Company or 
any of its Subsidiaries and will not result in, or require, the creation or imposition of any Lien on 
any of their respective properties or revenues pursuant to any Requirement of Law or any such 
Contractual Obligation (other than the Liens created by the Security Documents). As of the 
Closing Date, no Requirement of Law or Contractual Obligation applicable to the Company or 
any of its Subsidiaries would reasonably be expected to have a Material Adverse Effect. 

3.6 No Material Litigation. Other than the Chapter 11 Case, no litigation, 
investigation or proceeding of or before any arbitrator or Governmental Authority is pending or, 
to the knowledge of the Company or the Borrower, threatened by or against the Company or any 
of its Subsidiaries or against any of their respective properties or revenues (a) with respect to any 
of the Credit Documents or any of the transactions contemplated hereby or thereby or (b) that 
would reasonably be expected, individually or in the aggregate, to have a Material Adverse 
Effect. 

3.7 No Default. No Default or Event of Default has occurred and is continuing. 

3.8 Ownership of Property; Liens. Each of the Company and its Subsidiaries has 
title in fee simple to, or a valid leasehold interest in, all its real property, and good title to, or a 
valid leasehold interest in, all its other Property, and none of such Property is subject to any Lien 
except as permitted by Section 6.3, except for such defects in title which, individually or irr the 
aggregate, would not reasonably be expected to have a Material Adverse Effect. 

3.9 Intellectual Property. Each of the Company and its Subsidiaries owns, or is 
licensed to use, all Intellectual Property necessary for the conduct of its business as currently 
conducted. No material claim has been asserted and is pending by any Person challengmg or 
questioning the use of any Intellectual Property or the validity or effectiveness of any Intellectual 
Property, nor does the Company or the Borrower know of any valid basis for any such claim. 
The use of Intellectual Property by the Company and its Subsidiaries does not infZnge on the 
rights of any Person in any material respect. 
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3.10 Taxes. Each of the Company and its Subsidiaries has filed (except to the 
extent the Administrative Agent otherwise consents (such consent not to be unreasonably 
withheld) with respect to such retwns to be filed Post-Petition) or caused to be filed all Federal, 
state and other material tax returns which are required to be filed and has paid all Post-Petition 
taxes shown to be due and payable on said returns or on any assessments made against it or any 
of its Property and all other taxes, fees or other charges imposed on it or any of its Property by 
my Governmental Authority (other than (x) those that arose Pre-Petition to the extent subject to 
the automatic stay and (y) any others, the amount or validity of which are currently being 
contested in good faith by appropriate proceedings and with respect to which any reserves 
necessary in accordance with GAAP have been provided on the books of the Company or its 
Subsidiaries, as the case may be); except as set forth on Schedule 6.3(g), no material tax Lien has 
been filed, and, to the knowledge of the Company and the Borrower, no material claim is being 
asserted, with respect to any such tax, fee or other charge. 

3.1 1 Federal Repulations. No part of the proceeds of any Revolving Credit 
bans will be used for “purchasing” or “carrying” any ‘‘margin stock” within the respective 
meanings of each of the quoted terms under Regulation U as now and from time to time hrxeafter 
in effect or for any purpose which violates the provisions of the Regulations of the Board. 

3. I2 ERISA. During the five-year period prior to the date on which this 
representation is made or deemed made with respect to any Plan, except as would not reasonably 
be expected to have a Material Adverse Effect, (i) none of (x) a Reportable Event, (y) an 
“accumulated funding deficiency” (within the meaning of Section 412 of the Code or Section 
302 of ERISA) or (2) a termination of a Single Employer Plan has occurred, (ii) each Plan has 
complied in all material respects with the applicable provisions of ERISA and the Code and (iii) 
no Lien in favor of the PBGC or a Plan has arisen. The present value of all accrued benefits 
under each Single Employer Plan (based on those assumptions used to fund such Plans) did not, 
as of the last annual valuation date prior to the date on which this representation is made or 
deemed made, exceed the value of the assets of such Plan allocable to such accrued benefits by 
a;n amount that would not reasonably be expected to have a Material Adverse Effect. Neither the 
Company nor any Commonly Controlled Entity has had a complete or partial withdrawal j’i-om 
any Multiemployer Plan which has resulted or would reasonably be expected to result in a 
material liability under ERISA, and neither the Company nor any Commonly Controlled Ehtity 
would become subject to any liability under ERISA that would reasonably be expected to have a 
Material Adverse Effect if the Company or m y  such Commonly Controlled Entity were to 
withdraw completely from all Multiemployer Plans as of the valuation date most closely 
preceding the date on which this representation is made or deemed made. No such 
Multiernployer Plan is in Reorganization ox Insolvent. 

3.13 Investment Company Act: Public Utility Holding Company Act; 0th~~ 
Remlations. No Credit Party is (a) an “investment company” as defined in, or subject to 
regulation under, the Investment Company Act of 1940, as amended or (b) a “holding company” 
as defined in, or subject to regulation under, the Public Utility Holding Company Act of 1!335, as 
mended. 

3 - 14 Capitalization; Subsidiaries; Certain Investments. (a) As of the Closing 
Date, (i) Part A of Schedule 3.14 sets forth a complete and correct list of the authorized Capital 
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Stock of the Company, together with the number of such shares that arc duly and vajidly issued 
and outstanding, and each ofwhich shares is fully paid and nonassessable; ( i i )  the Company has 
110 outstanding Capital Stock other than (x) that which has been duly and validly issued and 
outstanding. h l l y  paid and nonassessable and (y) the Incentive Plan Shares; and (iii) Part €3 of 
Schedule 3.14 contains a complete and correct list of each of record and (to the extent known) 
beneficial owner of issued and outstanding Capital Stock of the Company, together with, for 
each such owner, the percentage of such Capital Stock owncd by them. 

(b) Set forth on Part C of Schedule 3.14 is a complete and correct Iist of all of the 
direct and indirect Subsidiaries of the Company as of the Closing Date, together with, for each 
such Subsidiary, the jurisdiction of incorporation of each such Subsidiary and the percentage of 
each class of Capital Stock owned by any Credit Party. 

( c )  Set forth on Part D of Schedule 3.14 is a complete and correct list of all 
Investments (other than Investments disclosed in Part C of Sc.hedule 3.13 and other than 
Investnients of the types refelred to in Sections 6.7(a), (b), (c), (dJ and held by tlie Company 
ut- any of its Subsidiaries in any Person as of the Closing Date, together with, for each such 
Investment, the identity of the Person or Persons holding such Investment arid tlie nature of such 
Invest in en 1 . 

3.  I5  Purpose of RevolvinP; Credit Loans. The proceeds of the Revolving Credit 
Loans have been and shall be used solely for the purposes described in the first two sentences of 
Section 2.6. 

3.16 Environniental Matters. Other than exceptions to any of the following that 
bziould not, individually or in the aggregate, reasonably be expected to have a Material Adverse 
E ffec t : 

(a) The Company and its Subsidiaries: (i) are, and at all times have been, in 
coIllpliance with all applicable Environmental Laws; (i i)  hold all Environmental Pemiits (each of 
which is in full force and effect) required for any of their current ur intended operations or for 
any property owned, leased, or otherwise operated by any of them; (iiij arc, and at all times have 
been, in conipliance with all of their Environmental Pennits; and (iv) reasonably believe that: 
each of their Ern%omnental Permits will be timely renewed and complied with, without material 
expense; any additional Environmental Permits that may be required of any of them will be 
timely obtained and cornplied with, without material expense; a i d  compliance with any 
Environmental Law that is or is expected to become applicable to any of them will be timely 
attained imd maintaincd, without material expense. 

(b) Materials of Environmental Concern are not present at, on, under, in. or about 
ally real property now or formerly owned, leased or operated by  the Company or any of its 
Subsidiaries, 01- at any other location (iiicluding, without limitation, any location to which 
Materials of Environmenta1 Concern have been sent for re-use or recycling or for treatment, 
storage, or disposal) which would reasonably be expectcd to (i) give r jse to liability of the 
Companv or any of its Subsidiaries under any applicable Environmental Law or otherwise resiilt 
111 costs to the C'mipan): or any of its'Subsidiaries, or ( i i )  interfere wi th  the Company's or any of 
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its Subsidiaries’ continued operations, or (iii) impair the fair saleable value of any real property 
owried 01- Ieased by the Company or any of its Subsidiaries. 

( c )  There is no judicial, adniinistrative, or arbitral proceeding (including any 
notice of violation or alleged violation) under or relating to any Environmental Law to which tlie 
Corripany or any of its Subsidiaries is, or to the knowledge of the Company or any of its 
Subsidiaries wi1I be, named as a party that is pending or, to the knowledge of the Company or 
any of its Subsidiaries, threatened. 

(d) Neither the Company nor any of its Subsidianes has received any written 
request for infomiation, or been notified that it is a potenkially responsible party under or relating 
to the federal Cornyrehensive Environnlental Response, Compensation, and Liability Act of 
1980 or any similar Environnietital Law, or with respect to any Materials of Environmcntal 
Concern. 

( e )  Neither the Company nor any of its Subsidiaries has entered into or agreed to 
any consent decree, order, or settlement or other agreement, or is subject to any judgment, 
decree, or order or otlier agreement, in any judicial. administrative, arbitral, or other forum for 
dispute resolution, relating to coiiipliance with or liability under any Environmental Law. 

(f) Neither the Company nor any of its Subsidiaries has assumed or retained, by 
contract or operation of law, any liabilities of any kind, fixed or contingent, known or unknocvn, 
under any Environmental Law, relating to noiicoimpliance with any Environmental Law or with 
respect to any Material of Environmental Concern. 

3.1 7 Accuracy of Information, etc. No statement or infonilation contained in this 
Agreeinent, any other Credit Document or any other document, certificate or wit ten statement 
(including, without liniitation, any Disclosure Statement) fuinished to the Administrative Agent 
01- the Lenders or any of-them, by or on behalf of any Credit Par-ty fur use in connection with the 
transactions contemplated by this Agreement or the other Credit Documents, contained, as of the 
date such statement, information, document or certificate was so furnished and when taken as a 
whole with other such statements and information theretofore so fimishcd, any untrue statement 
of a material fact or omitted to state a material fact necessary in order to make the statements 
contained herein or therein not misleading. The projections and pro forwa financial infomiation 
contained in the materials referenced above are based upon good faith estimates and assumptions 
believed by management of the Company to be reasonable at tho time made, i t  being recognized 
by the Lenders that such financial information as it relates to future events is not to be viewed as 
fact and that actual results during the period or periods covered by such financial infomiation 
may differ from the projected results set forth therein by a material amount. There is no fact 
knowti to any Credit Party that would reasonably be expected to have a Material Adverse Effect 
that 113s not been expressly disclosed herein, in the other Credit Documents or in any other 
docuiiieiits, certificates and statements frirnished to the Administrative Agent and the Lenders for 
use in coru~ection with the transactions contempfated hereby and by the other Credit Documents. 

3.1 8 Security Docun~ents. Subject to the entry of the Financing Orders, the 
Guarantee mid Collateral Agreement is effective to create in favor of the Administrative Agent, 
for- the benefit of tlie Lenders, a legal, valid arid enforceable security interest in the Collateral 
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described therein and proceeds thereof. To the extent provided in the Financing Orders, the 
Liens contemplated by the Guarantee and Collateral Agreement constitute fully perfected first 
priority Liens on, and security interests in, all right, title and interest of the Credit Parties in the 
Collateral and the proceeds thereof, as security for the Obligations (as defined in the Guarantee 
and Collateral Agreement), prior and supenor in right to any other Person (subject, as to piiority 
and, in the case of Collated other than Pledged Stock, Liens permitted by Section 6.3). 

3.19 Cash Management System. The cash management system of the Company 
is accurately described on Exhibit L hereto (which. includes the Restricted Account) (the “!Sash 
Management System”), and the Restricted Account is an active account maintained by the 
Bono w er . 

3.20 Real Property. Set forth on Schedule 3.20 is complete and correct list, as of 
the Closing Date, of all of the real property interests held by the Company and its Subsidiaries, 
indicating in each case whether the respective property is owned or leased, the identity of the 
owner or lessee and the location of the respective property, and the mortgagees, if any. 

3.2 1 Reorganization Matters. 

(a) The Chapter 11 Case was commenced on the Petition Date in accordance with 
applicable law and proper notice thereof and the proper notice for the hearing for the approval of 
the Interim Order has been given and proper notice for the hearing for the approval of the Final 
Order will be given. 

(b) After the entry of the Interim Order, the Obligations will constitute allowed 
administrative expense claims in the Chapter 11 Case having priority over all other 
administrative expense claims and unsecured claims against the Credit Parties now existing or 
hereafter arising, of any kind whatsoever, including, without limitation, all administrative 
expense claims of the kind specified in sections l05,326,330,331,503(b), 506(c), 507(a), 
507(b), 546(c), 726 or any other provision of the Bankruptcy Code, subject, as to priority only, to 
the Carve-Out. 

(c) After the entry of the Interim Order and pursuant to and to the extent 
provided in the Financing Orders, the Obligations will be secured by a valid and perfected first 
priority Lien on all of the Collateral, subject only, as to priority, to (i) the Carve-Out, (ii) any 
valid, perfected, enforceable and non-avoidable Liens in existence as of the Petition Date (other 
than the Liens securing the Pre-Petition Obligations), (iii) Liens permitted under Section 6:3(h) 
and (iv) Post-Petition Liens permitted under Section 6.3. 

(d) [Intentionally omitted.] 

(e) Notwithstanding the provisions of section 362 of the Bankruptcy Code, upon 
the maturity (whether such maturity occurs because of the Revolving Credit Termination Date, 
by acceleration or otherwise) of any of the Obligations, the Administrative Agent and the 
Lenders shall be entitled to immediate payment of such Obligations and to enforce the remedies 
provided for hereunder, without fiuther application to or order by the Bankruptcy Court, except 
as set forth in the Financing Orders. 
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3.22 Weekly Forecast. Each Weekly Forecast delivered pursuant to Section 5.12 
and each Thirteen-Week Cash Forecast delivered pursuant to Section 5,1 (d) reasonably presents, 
when delivered, in all material respects, on a pro forma basis, the projected financial operations 
of the Company and its Subsidiaries for the time period set forth therein (including any expenses 
which any Responsible Officer of the Company, the Borrower or any of their Subsidiaries has 
actual knowledge o f  and which have not yet been satisfied in full), such projections, in the 
judgment of the officers of the Company, are reasonably achievable based upon reasonable 
assumptions and other information available to the Company as of the date of the delivery 
thereof. The Company hereby confirms and agrees that it is solely responsible for the 
preparation, production and implementation of the Weekly Forecast and the Thirteen-Week Cash 
Forecast and the information contained therein and that neither the Administrative Agent, the 
Lenders nor any of their respective Affiliates, employees, agents, attorneys or other third parties 
(a) had any involvement in or responsibility for the preparation, production or implementation 
thereof or (b) shall be deemed to have made any representation or warranty in connection 
therewith. 

SECTION 4. CONDITIONS PRECEDENT 

4.1 Effectiveness. The effectiveness of this Agreement is subject to the condition 
precedent that the Administrative Agent shall have received evidence satisfactory to it that the 
Company and the Borrower shall have complied with Section 5.10. 

4.2 Conditions to Each Extension of Credit. The agreement of each Lender to 
make any extension of credit requested to be made by it on any date (including, without 
limitation, its initial extension of credit) is subject to the satisfaction of the following conditions 
precedent: 

(a) Representations and Warranties. Each of the representations and warranties 
made by any Credit Party in or pursuant to the Credit Documents shall be true and correct on and 
as of such date as if made on and as of such date (or if any such representation or warranty is 
expressly stated to have been made as of a specific date, as of such specific date). 

(b) No Default. No DefauIt or Event of Default shall have occurred and be 
continuing on such date or after giving effect to the extensions of credit requested to be made on 
such date. 

(c) Outstanding, Obliaations. The extension of credit requested shall not cause 
the aggregate outstanding amount of the Revolving Credit Loans to exceed the amount them 
authorized by the Financing Orders. 

(d) Fees and Expenses. The Borrower shall have paid to the Administrative 
Agent all accrued and unpaid fees due and payable under and pursuant to tlus Agreement and the 
Financing Orders and reasonable expenses of counsel to the Administrative Agent as to which 
invoices have been issued. 

(e) Approved Weeklv Forecast and Monthly Reporting Certificate. The Weekly 
Forecast for the week in which such extension of credit is requested shall have been delivered by 
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the Borrower and approved by the Required Lenders in accordance with the terms of Sectjon 
- 5.12 and the Monthly Reporting Certificate delivered in accordance with Section 5.l(e) for the 
month in which such extension of credit is requested shall have been delivered by the Company 
and the Borrower. 

(f) Interim Order. Entry by the Bankruptcy Court of the Interim Order, by no 
later than five (5) Business Days after the Petition Date, in form and substance satisfactory to the 
Administrative Agent, approving the transactions contemplated hereby and granting a first 
priority perfected security interest in the Collateral subject, as to priority, to the Carve-Out. 

Each borrowing by the Borrower hereunder shall constitute a representation and warranty by the 
Borrower as of the date of such extension of credit that the conditions contained in this Section 
have been satisfied. 

SECTION 5. AFFIRMATIVE COVENANTS 

The Company and the Borrower hereby jointly and severally agree that, so long as 
the Revolving Credit Commitments remain in effect or any Revolving Credit Loan or other 
amount is owing to any Lender or the Administrative Agent hereunder, each of the Company and 
the Borrower shall and shall cause each of its Subsidiaries to: 

5.1 Financial Statements. Furnish to the Administrative Agent and each Lender: 

(a) as soon as available, but in any event within 90 days after the end of each 
subsequent fiscal year, a copy of the audited consolidated balance sheet of the Company and its 
consolidated Subsidiaries as of the end of such year and the related audited consolidated 
statements of income and of cash flows for such year, setting forth in each case in comparative 
form the figures for the previous year by KPMG LLP or other independent certified public; 
accountants of nationally recognized standing, and contemporaneously with the delivery thereof, 
copies of all accountants’ management letters, if any, delivered to Company or any of its 
Subsidiaries; 

(b) (i) as soon as available, but in any event not later than 45 days after the. end of 
each of the first three quarterly periods of each fiscal year (or in the case of the fiscal quarter 
ending June 30,2005, not later than September 9, 2005), the unaudited consolidated balance 
sheet of the Company and its consolidated Subsidiaries as of the end of such quarter and the 
related unaudited consolidated statements of income and of cash flows for such quarter and the 
portion of the fiscal year through the end of such quarter, setting forth in each case in 
comparative form the figures for the previous year, and in each case in the form delivered to 
KPMG LLP or another independent certified public accountant of nationally recognized standing 
for such auditor’s review, and (ii) as  soon as available, but in any event not later than 75 days 
after the end of each of the first thee quarterly periods of each fiscal year (commencing with the 
fiscal quarter ending September 30,2005), the consolidated balance sheet of the Company and 
its consolidated Subsidiaries as of the end of such quarter and the related consolidated statements 
of income and of cash flows for such quarter and the portion of the fiscal year through the end of 
such quarter, setting forth in each case in comparative form the figures for the previous year, 
certified by a Responsible Officer as being fairly stated in all material respects (subject to normal 
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year-end audit adjustments), in each case which have been reviewed by KPMG LLP or another 
independent certified public accountant of nationally recognized standing; 

(c) as soon as available and in any event within 30 days after the end of each 
calendar month, the unaudited consolidated balance sheet of the Company and its consolidated 
Subsidiaries as of the end of such month and the related unaudited consolidated statement!; of 
income and of cash flows for such month and the portion of the fiscal year through the end of 
such month, accompanied by operational data and management discussion and analysis (in 
narrative form) of such data as is required by the Administrative Agent, setting forth in each case 
in comparative form the figures for the previous month, certified by a Responsible Officer as 
being fairly stated in all material respects (subject to normal year-end audit adjustments); 

(d) no later than the 3rd Business Day after the end of each completed calendar 
week, (i) cash flow projections for the Company and its consolidated Subsidiaries for the ensuing 
six-month period (the first 13 calendar weeks set forth in such cash flow projections shall be 
called the “Thirteen-Week Cash Forecast”), which cash flow projections shall include, on a 
weekly basis, the following, prepared in such format and detail as is reasonably required by the 
Administrative Agent or its financial advisors (it being understood and agreed by the 
Administrative Agent and such financial advisors that the format and level of detail of any such 
forecasts which are in substantially the same format and contain substantially the same le~ef of 
detail as the Initial Thrteen-Week Cash Forecast shall be deemed to be satisfactory to the 
Administrative Agent and such financial advisors as to such form and level of detail): a 
statement of cash receipts, cash expenditures and cash on-hand for such completed calendar 
week and for such historical period as is reasonably required by the Administrative Agent or its 
financial advisors, in each case in Comparative fonn against the Thirteen-Week Cash Forecast for 
the corresponding period required to be delivered under t h s  clause (d) and (ii) a detailed aging of 
the accounts payable of the Company and its consolidated Subsidiaries prepared in such format 
and detail as is reasonably required by the Administrative Agent or its financial advisors, 
together with a summary specifying the name and balance due for each relevant payee or 
customer of the Company or any Subsidiary. All agings of accounts payable required hereunder 
may be prepared using the Salomon general ledger of the Company and its consolidated 
Subsidiaries; and 

(e) on or before the Closing Date, the Company, shall deliver to the 
Administrative Agent and the Lenders the Thirteen-Week Cash Forecast for the thirteen-week 
period commencing on August 22,2005 through and including November 20,2005, which 
forecast shall be in form and substance acceptable to the Administrative Agent and the Required 
Lenders (the “Initial Thirteen-Week Cash Forecast”). Thereafter, on or before the date three 
Business Days prior to the last Business Day of each calendar month (with the first such delivery 
being required on or before August 29,2005), the Company shall deliver a Thirteen-Week. Cash 
Forecast for the thirteen-week period commencing on the Monday of the calendar week in which 
the first day of next ensuing calendar month faIIs and the Company shall obtain the approval of 
the Required Lenders of the fonn (it being understood and agreed by the Administrative Agent 
and such financial advisors that the format and level of detail of any such forecasts whch are in 
substantially the same format and contain substantially the same level of detail as the Initial 
Thrrteen-Week Cash Forecast shall be deemed to be satisfactory to the Administrative Agent and 
such financial advisors as to such format and level of detail) and substance of such Thirteen- 
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Week Cash Forecast within two Business Days of tlie delivery thereof (upon such approval, each 
such Thirteen- Week Cash Forecast shall be referred to herein as an “Approved Thirteen- Week 
Cash Forecast”; the Initial Thirteen-Week Cash Forecast shall constitute an Approved Thirteen- 
Week Cash Forecast); and 

(0 within 7 days of the Closing Date and, thereafter within 3 Business Days of 
the last day of each calendar rnonth, the Company and the Borrower shall deliver to the 
Administrative Agent a Monthly Reporting Certificate reasonably satisfactory to the Agent and 
in the form attached hereto as Exhibit M accompanied by such supporting detail arid 
documentation as shall be requested by Administrative Agent in its reasonable discretion; 

All such firiaxicial statements shall be coinpIcte and correct in all material respects 
and shall be prepared in reasonable detail and in accordance with GAAP applied consistently 
throughout h e  periods reflected therein and with the periods reflected in the financial statements 
1-cferred to in Section 5.1 (b) (except as approved by such accountants or officer, as the case may 
be, and disclosed therein). 

5.2 Certificates; Other Information. Furnish to the Administrative Agent and 
each Lender, or, in the case of c.lause (g) ,  to the. relevant Lender: 

(a) promptly after the same is available, copies of all pleadings, motions, 
applications or other documents filed by or on behalf of any Credit Party in the Chapter 1 I Case 
with the Baiikruptcy Court or delivered to the LTni ted States Trustee; 

(h) concurrently with the delivery of any ii~iancial statements pursuant to Section 
- 5.1, (i) a certificate of a Responsible Officer stating that, to the best of each such Responsible 
Officer’s knowIedge, each Credit Party during such period has observed or perfoimed all of its 
covenants aiid other agreements, and satisfied e1’ei-y condition, contained in this Agreement and 
the other Credit Documents to which i t  is a party to be observed, perfonned or satisfied by it, and 
that such Responsible Officer has obtained no knowledge of any Default or Event of Default 
except as specified in such ccrtificate, (ii) in the case of quarterly or annual financial statements, 
a Compliance Certificate certified as ofthe last day of the fiscal quarter or fiscal year, as the case 
may be (which Cornpliaiice Certificate shall contain a breakdown of the number of Lines by type 
of Line), and (iii) upon the request of tlie Administrative Agent, a listing of any county or state 
within the United States where any Credit Party keeps inventory or equipment and of any 
Intellectual Property acquired by any Credit Party since the date of the most recent list delivered 
pursuant to this clause 
the A dni ini strati v e A gent 1; 

(to the extent such information has not been previously disclosed to 

(c ) Interit i on a1 I y Onii tt ed . ] 

(d)  ( i )  concurrently with the delivery of any financial statements pursuant to 
Section 5.1(4, a narrative discussion and analysis of the financial condition arid results of 
operations of the Company and its Subsidiaries for such fiscal year and (ii) concurrently with thc 
delivery of any financial statements pursuant to Section 5.1 (b), a narrative discussion and 
analysis of the fnancid condition and results of operations of the Company and its Subsidiaries 
for such fiscal quarter, and for the period from the beginning of the then current fiscal year to the 
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end o f  such fiscal quarter (it being understood that delivery to the Administrative Agent and each 
Lender of tlie Conipany’s Report on Fonn IO-K or I 0-QI as appljc.able, filed wit11 the SEC, if 
any, shall satisfy thc requirements of this Section so long as the information required to be 
contained in the “Management’s Discussion and Analysis of Financial Condition and Results of 
Operations” section of such Report is substantially the same as that required under this Section); 

(e.) within five days after the same are sent or filed, copies of all financial 
statements and reports, if any, which the Company or the Borrowcr sends to the holders of any 
class of its debt sectirities or public equity securities and all periodic financial statements, final 
registration statements (excluding exhibits) and reports which the Company or the Borrower may 
make to, or file with, the SEC; 

(f) as soon as possible and in any event within five days of obtaining knowledge 
thereof: (i) any development, event, or condition that, individually or in tlie aggregate with other 
developments, events or conditions, would reasonably be expected to result in the payment by 
the Company and its Subsidiaries, in the aggregate, of a Material Environmental Amount; and 
(ii) any notice that any goventtiiental authority may deny any application for an Environinental 
Pennit sought by, 01- revokc or refuse to renew any Environmental Perniit held by, the Company 
or any o f  its Subsidiaries; and 

(9) proniptly, such additional financial and other infomiation as any Lender may 
from time to time reasonably request. 

5.3 Paynient of Obligations, Yay, discharge or othenvise satisfy at or before 
maturity or before they become delinquent, as the case may be, all its material obligations of 
whatever nature. except to the extent the failure to do so would not, individually or in the 
aggregate, reasonably be expected to have a Material Adverse Effect; provided, that none of the 
Company, the Bor-rower or any of their respective Subsidiaries shall be required to pay any 
obligation the non-payment of which is permitted by the Bankruptcy Code. 

5.4 Conduct of Business and Maintenance of Existence, etc. (a) (i)  Preserve, 
renew and keep in full force and effect its corporate existence and (i i)  take all reasonable action 
to maintain all rights, privileges and franchises (including, without limitation, renewing and 
keeping in full force and effect all collocation arid interconnection agreements) necessary or 
desirable in the nomial conduct of its business, cxccpt, in each case, as othenvise pennitted by 
Section 6.4 and except, 111 the case of clauses (1) (other than with respect to the Company and the 
Borrower) arid (ii)  above, to the extent that failure to do so would not reasonably be expected to 
have a Mateijal Adverse Effect; and (b) comply with all Contractual Obligations and 
Requirements of Law, including the filing of tax returns arid pa_).nlent of taxes, except to the 
extent that failure to comply therewith would not. in the aggregate? reasonably be expected to 
have a Material Adverse Effect. 

5.5 Maintenance of Property; Insurance. (a) Keep all Property and systcxus 
useful arid necessary in its business in good working order arid condition, ordinary wear and iear 
excepted, except to thc cxtent failure to do so would not, individually or in the aggregate, 
reasonably be expected to have a Material Adverse Effect. 
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(b) Maintain with financially sound and reputable insurance companies insurance 
on all its Property in at least such amounts and against at least such risks (but including in any 
event public liability and business intemption) as are usually insured against in the same general 
area by companies engaged in the same or a similar business; and furnish to the Administrative 
Agent with copies for each Lender, upon written request, full information as to the insurance 
canied. The Administrative Agent and the Lenders shall be named as additional insureds in 
respect of all public liability insurance maintained by the Company or its Subsidiaries and the 
Administrative Agent shail be named as loss payee in respect of all property and casualty 
insurance maintained by the Company or its Subsidiaries on their respective Property. All 
insurance shall provide that no cancellation, material reduction in amount or material change in 
coverage thereof shall be effective until at least 30 days after receipt by the Administrative: Agent 
of written notice thereof. 

5.6 Inspection of Property; Books and Records; Discussions. (a) Keep proper 
books of records and account in which full, true and correct entries in conformity with GAAP 
and all Requirements of Law shall be made and (b) permit representatives of the Required 
Lenders or the Administrative Agent (or, upon the occurrence and during the continuation of any 
Default or Event of Default, any Lender) to visit and inspect any of its properties and exanline 
and make abstracts fiom any of its books and records (except to the extent any such access is 
restricted by a Requirement of Law) at any reasonable time and as often as may reasonably be 
desired and to discuss the business, operations, properties and financial and other condition of 
the Company and its Subsidiaries with officers of the Company and its Subsidiaries and with its 
independent certified public accountants; provided that (x) the Borrower shall notify the 
Administrative Agent of any such visits, inspections or discussions by or with any Lender prior 
to the occurrence thereof and (y) any request by a Lender for any visit, inspection or discussion 
shall be made through the Administrative Agent. 

5.7 Notices. Promptly after any Credit Party obtains knowledge thereof, give 
notice to the Administrative Agent and each Lender of 

(a) the occurrence of any Default or Event of Default; 

(b) any (i> default or event of default (other than a default or event of default 
caused solely by commencement of the Chapter 1 1 Case) under any Contractual Obligation of 
the Company or any of its Subsidiaries that would reasonably be expected to have a Material 
Adverse Effect or (ii) litigation, investigation or proceeding which may exist at any time between 
the Company or any of its Subsidiaries and any Governmental Authority, which in either case, if 
not cured or if adversely determined, as the case may be, would reasonably be expected to have a 
Material Adverse Effect; 

(c) any other litigation or proceeding affecting the Company or any of its 
Subsidiaries in which the amount involved is $250,000 or more and not covered by insurance or 
in which injunctive or similar relief is sought; 

(d) the following events, as soon as possible and in any event within 30 days after 
the Borrower knows or has reason to know thereof: (i) the occurrence of any Reportable Event 
with respect to any Plan, a failure to make any required contribution to a Plan, the creation of any 
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Lien in favor of the PBGC or a Plan or any withdrawal fi-om, or the termination, Reorganization 
or Insolvency of, any Multjemployer Plan or (ii) the institution of proceedings or the taking of 
any other action by tlie PBGC or the Company or any Coininonly Controlled Entity or any 
Multiemployer Plan with respect to the withdrawal from, or the terniiiiation, Reorganization or 
Insolvency of, any Plan; 

(e.) any development or event which has had or would reasonably be expected to 
have a Material Adverse Effect; and 

(9 the Company shall inform the Administrative Agent and the Administrative 
Agent’s financial advisors of any deposit requests in excess of $10,000 or termination noticcs 
from any vendor or supplier to the Company or any Subsidiary within one Business Day of tlie 
Conipany’s or any Subsidiary’s rcceipt of such request or notice. 

Each notice pursuant to this Section shall be accompanied by a statement of a 
Resporisible Officer setting forth details of the occurrence referred to therein and stating what 
action the Company or the relevant Subsidiary proposes to take with respect thereto. 

5.8 Environmental Laws. (a) Comply in all material respects with, and ensure 
carnpliaiice in all material respects by all tenants and subtenants, if any, with, all applicable 
Environmental Laws, and obtain and comply in all material respects with and maintain, and 
ensure that all tenants and subtenants obtain and comply in all material respects with and 
iuaintain, any and all Environmental Pernits required by applicable Environmental Laws. 

(b) Conduct and complete all investigations, studies, sampling and testing, and all 
remedial, renioval and other actions required under Environmental Laws and, except as being 
challenged by appropriate legal proceedings, promptly comply in all material rcspects with all 
lawful orders and directives of all Goverrunental Authorities regarding Environmental Laws. 

5.9 Additional Collateral, etc. (a) With respect to any Property of the type 
covered by the Security Documents acquired after lhe Closing Date by the Company or any of its 
Subsidiaries (other than any real property or the Capital Stock of any new Subsidiary) as to 
which the Administrative Agent, for the benefit of the Lenders, does not have a perfected Lien, 
proniptly (but in any event within 30 days after the acquisition thereof) (i) execute and deliver to 
the Administrative Agent such Secuijty Documents or such other documents as the 
Admini strativc Agent deems necessary or advisable to grant to the Administrative Agent, for the 
benefit of the Lenders, a security interest in such Property and (ii) take all actions necessary or 
advisable to grant to the Administrative Agent, for the benefit of the Lenders, a perfected first 
priority secun ty interest in such Property, including without limitation, the filing d Uniforrn 
Cot-nmercial Code financing statements in such jurisdictions as may be required by such Security 
Docurnenls or by law or as may be requested by the Administrative Agent. 

(b) With respect to any fee interest in any real property owned by the Company 
01- ally of its Subsidiaries and having a value (together with improvements thereof) of at least 
S250,000, existing on or acquired after the Closing Date by the Company or ally of its 
Subsidiaiies, shall if requested by the Administrative Agent, within 30 days of such request ( i )  
execute and deliver a Mortgage in favor of the Administrative Agent, for the benefit of the 
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Lenders, covering such real property, subject only to any valid, enforceable, perfected and 
unavoidable Mortgage in effect on the Petition Date and fii) provide the Lenders with (y) title 
and extended coverage insurance covering such real property in an amount at least equal to the 
purchase price of such real estate (or such other amount as shall be reasonably specified by the 
Administrative Agent) as well as a current ALTA survey thereof, together with a surveyor’s 
certificate and (z) any consents or estoppels reasonably deemed necessary or advisable by the 
Administrative Agent in connection with such mortgage or deed of trust, each of the foregoing in 
form and substance reasonably satisfactory to the Administrative Agent. 

(c) With respect to any new Subsidiary created or acquired after the Closing 
Date, by the Company or any of its Subsidiaries, promptly (but in any event within 30 days after 
the acquisition thereof) (i) execute and deliver to the Administrative Agent such Security 
Documents or such other documents as the Administrative Agent deems necessary or advisable 
to grant to the Administrative Agent, for the benefit of the Lenders, a perfected first priority 
security interest in the Capital Stock of such new Subsidiary which is owned by the Company or 
any of its Subsidiaries, (ii) deliver to the Administrative Agent the certificates representing; such 
Capital Stock, together with undated stock powers, in blank, executed and delivered by a duly 
authorized officer of the Company or such Subsidiary, as the case may be and (iii) cause such 
new Subsidiary (A) to become a party to such Security Documents and (B) to take such actions 
necessary or advisable to grant to the Administrative Agent for the benefit of the Lenders it  

perfected first priority security interest in the Collateral described in such Security Documents 
with respect to such new Subsidiary, including, without limitation, the filing of Unifonn 
Commercial Code financing statements in such jurisdictions as may be required by such S~zcurity 
Documents or by law or as may be requested by the Administrative Agent. 

5-10 Closing Date Covenant. Cause each of the following events to have 
occurred on or prior to the Closing Date: 

(a) Credit Documents. The Administrative Agent shall have received (i) this 
Agreement, executed and delivered by a duly authorized officer of the Company and 1he 
Borrower, (ii) the Guarantee and Collateral Agreement, executed and delivered by a duly 
authorized officer of the Company, the Borrower and each Subsidiary Guarantor, and (iii) 
for the account of each requesting Lender, Revolving Credit Notes conforming to the 
requirements hereof and executed and delivered by a duly authorized officer of the 
Bono wer. 

(b) Pro Forma Financial Statements: Financial Statements: Projections. The 
Lenders shall have received unaudited interim consolidated financial statements of the 
Company and its consolidated Subsidiaries as of June 30,2005, and such financial 
statements shall not, in the reasonable judgment of t h e  Lenders, reflect any material adverse 
change in the consolidated financial condition of the Company and its consolidated 
Subsidiaries since December 3 1,2004. 

(c) ApprovaIs. All authorizations and approvals referred to in Section 3.4, 
and all material governmental and third party approvals (including landlords’ and othcr 
consents) necessary in connection with the continuing operations of the Company and its 
Subsidiaries, shall have been obtained and be in full force and effect. 
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(d) Cash Management System. The Cash Management System of the 
Company and its Subsidiaries shall be acceptable to the Administrative Agent. 

(e) First Day Orders. The “frrst day” orders described on Schedule 5.1 Ole) 
in form and substance reasonably satisfactory to the Administrative Agent shall have been 
entered in the Chapter 11 Case. 

(f) Closing Certificate. The Administrative Agent shall have received a 
certificate of each Credit Party, dated the Closing Date, substantially in the form of Exhibit 
- C, with appropriate insertions and attachments. 

(8) Leaal Opinions. The Administrative Agent shall have received thc 
following executed legaf opinions: 

(i) the legal opinion of Skadden, A r p s ,  Slate, Meagher & Flom LLP, speci;il 
counsel to the Company and its Subsidiaries, substantially in the form of Exhibit E-1; and 

(ii) the legal opinion of the General Counsel of the Company, substantially in the 
form of Exhibit E-2. 

Each such legal opinion shall cover such other matters incident to the transactions 
contemplated by this Agreement as the Administrative Agent may reasonably require. 

(h) Filings, ReRistrations and Recordings. Each document (including, 
without limitation, any Uniform Commercial Code financing statement) required by the 
Security Documents or under law or reasonably requested by the Administrative Agent to be 
filed, registered or recorded in order to create in favor of the Administrative Agent, far the 
benefit of the Lenders, a perfected Lien on the Collateral described therein, prior and 
superior in right to any other Person (other than with respect to Liens expressly permitted by 
Section 6.3), shall be in proper form for filing, registration or recordation. 

(i) [Intentionally Omitted. J 

(j) Fees and Expenses. The Administrative Agent shall have received 
payment in hl l  of all reasonable fees, including, without limitation, the closing fee set forth 
in Section 2.3(a), and other amounts due and payable on or prior to the Closing Date, 
including, to the extent invoiced, reimbursement or payment of all out of pocket expenses 
required to be reimbursed or paid by the Borrower hereunder. 

(k) [Intentionally Omitted.] 

(1) Litigation Matters. No litigation shall have been commenced against any 
Credit Party, the Administrative Agent or any Lender which (i) has not been stayed by the 
Bankruptcy Court and @)(A) if successfd, could have a Material Adverse Effect on the 
Company, the Borrower and their respective Subsidiaries taken as a whole, or (B) 
challenges all or part of the transactions contemplated by this Agreement or any of thc: 
Credit Documents. 



(m) No Material Adverse Change. There shall have been no event or set of 
events since the Petition Date which, individually or in the aggregate, has caused, or c.ould 
reasonably be expected to cause, a Material Adverse Effect. 

(n) llntentionally Omitted.] 

(0) Lien Searches. The Administrative Agent shall have received, with 
results satisfactory to the Administrative Agent, all lien search reports and related lien. 
perfection documentation with respect to the Collateral as reasonably requested by the 
Administrative Agent. 

@) Other Documents, etc. The Administrative Agent shall have received 
such other certificates, legal opinions and documents as the Administrative Agent or m y  
Lender may reasonably request, including, without limitation, as set forth in the List olf 
Closing Documents attached as Exhibit I hereto. 

5.11 Further Assurances. From time to t h e  execute and deliver, or cause to be 
executed and delivered, such additional instruments, certificates or documents, and take all such 
actions, as the Administrative Agent may reasonably request, for the purposes of more Eully 
perfecting or renewing the rights of the Administrative Agent and the Lenders with respect. to the 
Collateral (or with respect to any additions thereto or replacements or proceeds thereof or with 
respect to any other property or assets hereafter acquired by the Borrower which may be deemed 
to be part of the Collateral) pursuant hereto or thereto. Upon the exercise by the Administrative 
Agent or any Lender of any power, right, privilege or remedy pursuant to this Agreement or the 
other Credit Documents which requires any consent, approval, recording, qualification or 
authorization of any Governmental Authority, the Borrower will execute and deliver, or will 
cause the execution and delivery of, all applications, certifications, instruments and other 
documents and papers that the Administrative Agent or such Lender may be required to obtain 
from the Company or any of its Subsidiaries for such governmental consent, approval, recording, 
qualification or authorization. 

5.12 Weekly Forecast. On the Closing Date, the Borrower shall deliver to the 
Administrative Agent and the Lenders the Weekly Forecast for the one-week period 
commencing on August 22,2005 through and including August 28,2005, which Weekly 
Forecast shall be contained in the Initial Thirteen-Week Cash Forecasts and shall be in fonn and 
substance satisfactory to the Required Lenders and the Administrative Agent (the “Initial Weekly 
Forecast”, which Initial Weekly Forecast shall constitute a Weekly Forecast ). Thereafter, not 
later than the 3fd Business Day after the end of each completed calendar week, the Borrower 
shall deliver to the Administrative Agent and the Lenders the Weekly Forecast for the one-week 
period commencing with the Monday of the next calendar week, which Weekly Forecast shall be 
contained in the corresponding Thirteen-Week Cash Forecasts. The Company shall obtain the 
approval of the Required Lenders (which shall not be unreasonably withheld or delayed) of the 
form and substance of such Weekly Forecast within two Business Days of the delivery thereof 
(such Weekly Forecast, once so approved, the “Approved Weekly Forecast”). 

5.13 Bank Accounts. The Company and the Borrower shall, and shall cause each 
of their Subsidiaries to, deposit all Net Cash Proceeds (other than Net Cash Proceeds from a 
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Substantial Transaction, which proceeds from a Substantial Transaction shall instead be applied 
in accordance wit11 the teniis of the Financing Orders) other and Adjusted Excess Cash On-Hand 
into the Restricted Account to the extent required, and on the dates and times as set forth in, 
Section 23~). The Company and thc Borrower shall not, and sIiall not pennit any of their 
Subsidiaries to, establish any bank or securities account which is not discloscd in the Cash 
Management System set forth on Exhibit L without 15 days prior written notice to the 
Administrative Agent. Except with respect to payroll. zero balance and tnist fund accounts, the 
Company shall, and shall cause each of its Subsidiaries to, deliver within twenty-one (21) days 
of the Administrative Agent’s request therefor, all bank and securities accounts (including, 
without limitation, the Restricted Account) to  be subject to tri-party agreement account control in 
fomi and substance reasonably satisfactory to the Administrative Agent wi t1i each depository 
institution at which the Company or any of its Subsidiaries maintains any concentration, lockbox 
or other deposit accounts; provzdd thut (i) notwithstanding the control by the Administrative 
Agent over such account, the Adininjstrative Agent shall, and does hereby agree to, give 
instructions to the depositary institution to release funds for the Coinpany’s or its Subsidiaries’ 
use in connection with the payment of-employee wages and salaries and trust fund taxes or for 
the funding of accounts set up solely to hold funds to be used for such purposes, as directed fiom 
time to time by the Company or such Subsidiaries and (ii) there shall be 110 requirement to obtain 
account control agreements in respect of zero balance disbursement accounts holding funds 
which are to be used solely for the payment of employee wages and salaries and trust fund taxes. 

5.14 Weekly Status Update Call. The Company shall arrange for the Chief 
Restructuring Officer, and one othe-r representative of the nianagement of the Company to 
participate in a status conference call no less frequently than once per week regarding the 
restructuring of the company among the Administraiive Agent, the Adininistrative Agent’s 
pro fe s s i m a  1 a dvi so rs ( in c 1 ud i ng at t 0171 e y s) , the C onjp an y ’ s profession a 1 ad v i sors ( i iic 1 u di 11 g 
attorneys and the Strategic Advisor), and one or more representatives of the Lenders. 

5.15 Strategic Advisors. At all times while the Administrative Agent’s couiisel 
has engaged a Strategic Advisor, each of the Borrower and the Company shall, and shall cause 
each of its Subsidiaries to, (x) cooperate with and provide such Strategic Advisor with all 
information reasonably requcsted in order for it  to perform its functions as Strategic Advisor, 
including, without limitation, contracts, models and analyses, perforniance and operating matrix, 
market studies and marketing plans arid product development analyses, ( y) provide such 
Strategic Advisor with access to all of the Conipany’s retained advisors and professionals (other 
than attorneys) and non-privileged information and reports prepared by any of them, and (z) 
timely provide such Strategic Advisor with notice of? documentation relating to and access to 
attend all fu~ictioiial g o n p  meetings in which the senior management participates (olher thari 
meetings in which the primary focus is legal strategy) and timely provide the Strategic Advisor 
with all material documents surrounding key nianagernent decisions (other than material 
docurncnts relating to legal decisions). 

SECTION 6 .  NEGATIVE COVENANTS 

The Conipany aiid the Borrower hereby jointly and severally agree that, so long as 
the Re\’ol\.jng Credit Conin~itments remain in effect or any Revolving Credit Loan or other 



aniotrnt I S  owing to any Lender or the Administrative Agent hereunder, each of the Company and 
the Borrower shall not, and shall not pennit any of its Subsidiaiies to, directly or indirectly: 

6.1 Financial Conditio11 Covenants. 

(a) Mininium Cash On-Hand. Permit for more than three consecutive 
Business Days the iiijnimurn amount of the actual cash on-hand (including, without 
limitation, all cash in the Restricted Account or any other account subject to a control 
agreement in favor of the Administrative Agent) of the Company and its Subsidiaries in the 
aggregate as of the close of each Business Day to be less than $1,5OO,OOO. 

(b) Minimum Consolidated EBITDAR. Pennit Consolidated EBITDAR for 
any calendar inonth (measured on the last calendar day of such calendar month as set forth 
in monthly financial statements deiivered pursuant to 5.  I (c.), tested as of the date of the 
delivery of such rnonthly statement) to be less than $I  ,000,000. 

(c) Eligible Accounts. At any time perniit the aggregate amount of Eligible 
Accounts as set forth in thc most recent Monthly Reporting Certificate delivered in 
accordance with Section 5.1 (e) to be less than an amount equal to one and one-half times the 
then Total Revolving Extensions of Credit, 

6.3 Liniitation on Indebtedness. Create, incur. assume or suffer to exist any 
Indebtedness, except: 

(a) Indebtedness of any Credit Party pursuant to any Credit Document or 
pursuant to any “Credit Document” under the Pre-Petition Ag~eernent ; 

(b) Indebtedness of the Borrower to the Company or any Subsidiary and of any 
Subsidiary Guarantor to the Company, the Borrower or any other Subsidiary; 

(c) Permitted Equipment Financing; 

(d) unsecurcd Indebtedness outstanding on the Closing Date, and Indebtedness 
outstanding on the Closing Date arid listed on Schedule 6.2(d) and any refinancings, refundings, 
renewals or extensions of the Indebtedness listed on Schedule 6.2(d) (without any increase in the 
principal aniount thereof or any shortening of the maturity of any principal amount thereof); 

(e) Guarantee Obligations made by the Company or any of its Subsidiaries of 
obligations of the Borrower 01- aiiy Subsidiary Guarantor; 

(f) Indebtedness in respect of (i ) any bankers’ acceptance, warehouse receipt or 
similar facilities (exc.luding letters of c.redit) cntered into in the ordinary course of business in an 
aggregate principal amount not to exceed $250,000 and ( i i )  any letters of credit entered into in 
the ordinary course of business in an aggegate principal ainoiint not to exceed $750,000; 

(9) Indebtedness in respcct of the Carve-Out. 
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6.3 Limitation on Liens; Create, incur, assume or suffer to exist any Lien upon 
any of its Property, whether now owned or hereafter acquired, except for: 

(a) Liens for taxes not yet due or which are being contested in good faith by 
appropriate proceedings or to the extent that nonpayment thereof is permitted under the 
Bankruptcy Code; provided that adequate reserves with respect thereto are maintained on the 
books of the Company or any of its Subsidiaries, as the case may be, in conformity with GAAP; 

0) caniers’, warehousemen’s, mechanics’, materialmen’s, repairmen’s or ,other 
like Liens arising in the ordinary course of business which are not overdue for a period of more 
than 60 days or which are being contested in good faith by appropriate proceedings; 

(c) pledges or deposits in connection with workers’ compensation, 
unemployment insurance and other social security legislation and deposits securing liability to 
insurance carriers under insurance or self-insurance arrangements; 

(d) deposits to secure the performance of bids, trade contracts (other than for 
borrowed money), leases (other than Capital Lease Obligations), statutory obligations, surety and 
appeal bonds, perfomance bonds and other obligations of a like nature incurred in the ordinary 
course of business; 

(e) cash deposits to secure letter of credit obligations to the extent permitted by 
Section 6.2(f)(ii); 

(f) easements, rights-of-way, zoning restrictions, other restrictions and other 
similar encumbrances incurred in the ordinary course of business which, in the aggregate, are not 
substantial in amount and which do not in any case materially detract from the value of thr: 
Property subject thereto or materially interfere with the ordinary conduct of the business of the 
Subsidiaries or which are set forth in any title insurance policy delivered to the Administra.tive 
Agent pursuant to the terms of this Agreement; 

(g) Liens in existence on the CIosing Date and listed on Schedule 6.3(&, securing 
Indebtedness permitted by Section 6.2!d); 

(h) Liens securing Indebtedness of the Borrower or any other Subsidiary 
permitted by Section 6.2(c); provided that (i) such Liens shall be created within 90 days of the 
acquisition of such fixed or capital assets, (ii) such Liens do not at any time encumber any 
Property other than the Property financed by such Indebtedness (other than after acquired title in 
or on such Property and proceeds of the existing collateral in accordance with the instrument 
creating such Lien) and (iii) the principal amount of Indebtedness secured by any such Lien shall 
at no time exceed 100% of the original purchase price of such Property at the time it was 
acquired; 

(i) Liens created pursuant to this Agreement, the Security Documents, the Pre- 
Petition Agreement or the “Security Documents” under the Pre-Petition Agreement; 

6) amy interest or title of a lessor under any lease entered into by the Borrower or 
any other Subsidiary in the ordinary course of its business and covering only the assets so leased; 
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(k) so long as 1’10 Default or Event of Default shall have occurred and be 
continuing under clause (h) of Section 7, Liens arising from judgments or decrees in respect of 
which judgments or decrees that have been satisfied, vacated, discharged, stayed or bonded 
pending appeal within 60 days from the entry thereof or Liens arising from jud,aments or decrees 
in an aggregate amount outstanding at any one time not in excess or$250,000 (to h e  extent not 
paid or fully covered by insurance as to which the relevant insurance company has not denied in 
writing coverage above applicable deductibles); 

(I) Liens in respect of the Carve-Out; and 

(nt) Liens granted in favor of the Pre-Petition Agent and Pre-Petition 1,endet-s 
under the Financing Orders. 

6.4 Limitation on Fundamental Changes. Enter into any merger, consoIidation or 
amalganiation, or liquidate, wind up or dissolve itself (or suffer any liquidation or dissolution), 
01- Dispose of all or substantially all of its Property or business, except that: 

(a) any Subsidiary ofthe Coiiipauy may be merged or consolidated with or into 
the Company (pr-oiided that the Company shall be the continuing or surviving corporation) or 
with or into any Subsidiary Guarantor @rovided that a Subsidiary Guarantor shall be the 
continuing or survi vi ng corporation); 

(b) any Subsidiary of the Company may Dispose of any or all of its assets (upon 
\:oluntary liquidation or otherwise) to the Company, the Borrower or any Subsidiary Guarantor; 
and 

(c) any transaction permitted by Sections 6.5,6.7 or 6.8 may be consummated as 
contemplated thereby. 

6.5 Limitation on Disposition of Property. Dispose of any of its Property 
(including, without limitation, receivables and leasehold interests), whether now owned or 
hereafter acquired, or, in the case of any Subsidiary, issue or sell any shares of such Subsidiary’s 
Capital Stock to any Person, except: 

(a) the Disposition of obsolete or worn out property in the ordinary course of 
b usi ness 

(b) the sale of inventory or Cash EquivaIents, in each case in the ordiiiary course 
of business; 

(c) Dispositions permitted by Sections 6.3(a) and (b); 

(d) the sale or issuance of any Subsidiary’s Capital Stock to the Company, the 
Borrower or any Subsidiary Guarantor provided that such Capital Stock has been pledged to the 
Adrninistralive Agent pursuant to the Guarantee and Collateral Agreeinent; 

(e) the Disposition in the ordinary course of business of other assets having a fair 
market value not to excecd $1,000,000 in any fiscal year of the Company; and 
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(f) Dispositions listed on Schedule 6.5; 

provided, that the foregoing limitations are not intended to prevent the Borrower, the Company 
or any of their Subsidiaries from rejecting unexpired leases or executory contracts pursuant to 
section 365 of the Bankruptcy Code in connection with the Chapter 11 Case. 

6.6 Limitation on Restricted Payments. Declare or pay any dividend (other than 
dividends payable solely in common stock of the Person making such dividend) on, or make any 
payment on account of, or set apart assets for a sinking or other analogous fund for, the purchase, 
redemption, defeasance, retirement or other acquisition of, any Capital Stock of the Company or 
any Subsidiary, whether now or hereafter outstanding, or make any other distribution in respect 
thereof, either directly or indirectly, whether in cash or property or in obligations of the 
Company or any Subsidiary (collectively, “Restricted Payments”), except that: 

(a) any Subsidiary may make Restricted Payments to the Borrower or any 
Subsidiary Guarantor; 

(b) [Intentionally Omitted.] 

(c) the Borrower or any other Subsidiary may pay dividends to the Company to 
permit the Company to (i) pay executive salaries and audit expenses, filing costs, operating 
expenses and other costs and expenses incurred in the ordinary course of business (and other 
similar corporate overhead costs and expenses) not to exceed $250,000 in any fiscal year and (ii) 
pay any taxes which are due and payable by the Company as part of a consolidated group; 

.. (d) so long as no Event of Default specified in clause (i), (ii’), (ivl or fvJ of 
Section 7(f) with respect to the Company shall have occurred and be continuing, any Subsidiary 
may pay dividends to the Company; provided that the amount of such dividend is, immediately 
upon receipt by the Company, contributed as cash equity to the Borrower or any Subsidiary 
Guarantor; and 

(e) the Company and its Subsidiaries may make Investments permitted by 
Section 6.7. 

6.7 Limitation on Investments. Make any advance, loan, extension of credit (by 
way of guaranty or otherwise) or capital contribution to, or purchase any Capital Stock, bonds, 
notes, debentures or other debt securities of, or any assets constituting an ongoing business from, 
or make any other investment in, any other Person (all of the foregoing, “Investments”), except: 

(a) extensions of trade credit in the ordinary course of business; 

(b) Investments in Cash Equivalents; 

(c) Investments arising in connection with the incurrence of Indebtedness 
permitted by Section 6.21bl or Guarantee Obligations permitted by Section 6.21eJ; 

(d) loans and advances to employees o f  the Company or any Subsidiaries in the 
ordinary course of business (including, without limitation, for travel, entertainment and 
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relocation expenses) in an aggregate amount for the Company and its Subsidiaries not to exceed 
$250,000 at any one time outstanding; 

(e) Investments (other than those relating to the incurrence of Indebtedness 
permitted by Section 6.71~)) by the Company or any of its Subsidiaries in the Borrower or any 
Person that, prior to such investment, is a Subsidiary Guarantor; 

(f) Investments in existence on the Closing Date set forth in Part D of Schedule 
- 3.14 and extensions, renewals, modifications, restatements or replacements thereof; provided that 
no such extension, renewal, modification or replacement shall increase the original amount of 
such Investment; 

(g) Investments received in connection with the bankruptcy or reorganization of 
suppliers or customers and in settlement of delinquent obligations of, and other disputes with, 
customers arising in the ordinary course of business; and 

(h) Investments constituting non-cash proceeds of sales, transfers and other 
Dispositions of Property to the extent permitted by Section 6.5. 

6.8 Limitation on Modifications of Instruments and Ameements, etc. Amend its 
certificate of incorporation in any manner except (i) changes and amendments which are not 
reasonably expected to adversely affect the rights of the Lenders under the Credit Documents or 
their ability to enforce such rights and (ii) changes pursuant to the Reorganization Plan. 

6.9 Limitation on Transactions with Affiliates. Enter into any transaction, 
including, without limitation, any purchase, sale, lease or exchange of Property, the rendering of 
any service or the payment of any management, advisory or similar fees, with any Affiliate 
(other than the Company, the Borrower, any Subsidiary Guarantor or any Lender) unless such 
transaction is (a) otherwise permitted under this Agreement, including the transactions described 
on Schedule 6.9, (b) in the ordinary course of business of the Company or such Subsidiary, as the 
case may be, and (c) upon fair and reasonable terms no Iess favorable to the Company or such 
Subsidiary, as the case may be, than it would obtain in a comparable a m ’ s  length transaction 
with a Person which is not an Affiliate. 

6.10 Limitation on Sales and Leasebacks. Enter into any arrangement with my 
Person providing for the leasing by the Company or any Subsidiary of real or personal property 
which has been or is to be sold or transferred by the Company or such Subsidiary to such Person 
or to any other Person to whom funds have been or are to be advanced by such Person on the 
security of such property or rental obligations of the Company or such Subsidiary. 

6.1 1 Limitation on Changes in Fiscal Periods. Permit the fiscal year of the 
Company or any of its Subsidiaries to end on a day other than December 3 1 or change the 
Company’s or any such Subsidiary’s method of determining fiscal quarters; provided that the 

into such amendments to this Agreement as the Administrative Agent and the Borrower shall 
reasonably agree as necessary to reflect such change such that the covenants affected by such 
change shall have the same effect (or, in any case, be substantively no less favorable to the 
Lenders, in the determination of the Administrative Agent) after giving effect thereto as if such 

~ Company and its Subsidiaries may change their respective fiscal year ends if the Borrower enters 
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change were not made. The Lenders hereby authorize the Administrative Agent to enter into 
such amendments to effect such modifications, if any, in accordance with the provisions of th~s  
Section. 

6.12 Limitation on Negative Pled~e Clauses. Enter into or suffer to exist or 
become effective any agreement whch prohibits or limits the ability of the Company or any of 
its Subsidiaries to create, incur, assume or suffer to exist any Lien upon any of its Property or 
revenues, whether now owned or hereafter acquired, to secure the Obligations or, in the case of 
any Guarantor, its obligations under the Guarantee and Collateral Agreement, other than (a) this 
Agreement and the other Credit Documents and the Pre-Petition Agreement and the “Credit 
Documents” as defined in the Pre-Petition Agreement, (b) any agreements governing any 
purchase money Liens or Capital Lease Obligations otherwise permitted hereby (in which case, 
any prohibition or limitation shall only be effective against the assets financed thereby), (c) 
agreements relating to the Disposition, acquisition or lease of Property, in each case otherwise 
permitted under this Agreement, so long as such restrictions relate only to the assets subject to 
such transaction, (d) agreements relating to Liens permitted by this Agreement or Liens on 
Property not purported to be covered by the Security Documents or required by this Agree:ment 
to be so covered and (e) agreements entered into in the ordinary course of business containing 
restrictions customary for such agreements that do not materially affect the rights or remedies of 
the Administrative Agent or the Lenders under the Credit Documents with respect to the 
Collateral or otherwise. 

6.13 Limitation on Restrictions on Subsidiary Distributions. Enter into or suffer 
to exist or become effective any consensual encumbrance or restriction on the ability of any  
Subsidiary of the Company to make Restricted Payments in respect of-any Capital Stock of such 
Subsidiary heId by, or pay any Indebtedness owed to, the Borrower or any other Subsidiary, 
except for such encumbrances or restrictions existing under or by reason of (i) any restrictions 
existing under the Credit Documents and the Pre-Petition Agreement and the “Credit 
 document^" as defined in the Pre-Petition Agreement and (ii) any restrictions with respect to a 
Subsidiary imposed pursuant to an agreement which has been entered into in connection with the 
Disposition of all or substantially all of the Capital Stock or assets of such Subsidiary. 

6.14 Limitation on Lines of Business. Enter into any business, either directly or 
through any Subsidiary, except for those businesses in which the Company and its Subsidiaries 
are engaged on the date of this Agreement, the data or telecommunications business or any 
businesses which are reasonably related to any of the foregoing. 

6.15 Critical Vendor Payments. Notwithstanding mythmg to the contrary in th ls  
Agreement, make any Critical Vendor Payment in excess of $100,000 to my single vendor 
unless the Company has received the prior consent of the Administrative Agent in its sole 
discretion. Requests for a consent to make Critical Vendor Payments which are received by the 
Administrative Agent by 2 p.m. Central Time (which requests shall be submitted telephonically, 
followed by an ernail to the Administrative Agent and its counsel containing all supporting, 
information necessary for the Administrative Agent to review such request) shall be either 
consented to or rejected by the Administrative Agent by I 1 :00 a.m. Central Time on the 
following Business Day (which consent or rejection may be provided to the Company by ernail 
or another writing). If such consent or rejection is not provided by the Administrative Agent by 
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such time, the Administrative Agent shall have been deemed to have consented to the 
Company’s request to make the particular Critical Vendor Payment. 

6.16 Hedge Ameements; Equity Forward Agreements. Enter into or suffer to 
exist or become effective (a) any Hedge Agreement or (b) any equity exchange or fonvard 
agreement or similar derivative contract or any option to enter into any such agreement or 
contract. 

6.17 Limitation on Activities of the Company. In the case of the Company, 
notwithstanding anything to the contrary in this Agreement or any other Credit Document, (a) 
conduct, transact or otherwise engage in, or commit to conduct, transact or otherwise engage in, 
any business or operations other than those incidental to its ownership of the Capital Stock of the 
Borrower and the other Subsidiaries of the Company, (b) incur, create, assume or suffer to exist 
any Indebtedness or other liabilities or financial obligations, except (i) nonconsensual obligations 
imposed by operation of law, (ii) pursuant to the Credit Documents to which it is a party, (iii) 
Indebtedness permitted under Section 6.2 and (iv) obligations with respect to its Capital Stock, or 
(c) own, lease, manage or otherwise operate any properties or assets (including cash (other than 
cash received in connection with dividends made by the Borrower and the other Subsidiaries of 
the Company in accordance with Section 6.6 pending application in the manner contemplated by 
said Section) and Cash Equivalents) other than the ownership of shares of Capital Stock ofthe 
Borrower and the other Subsidiaries of the Company. 

4.1 8 Adequate Assurance. Without the consent of the Administrative Agent, 
enter into any agreement or arrangement with any entity to provide adequate assurance of 
payment, within the meaning of section 366 of the Bankruptcy Code, that requires payment, 
deposit or restriction on the use of cash in excess of $250,000. 

6.19 Reclamation Claims. No Credit Party shall enter into any agreement to 
retum any of its inventory to any of its creditors for application against any Pre-Petition 
Indebtedness, Pre-Petition trade payables or other Pre-Petition claims under section 546(g) of the 
Bankruptcy Code or allow any creditor to take any setoff or recoupment against any of its .ere- 
Petition Indebtedness, Pre-Petition trade payables or other Pre-Petition claims based upon m y  
such return pursuant to section 553(b)(l) of the Bankruptcy Code or otherwise if, after giving 
effect to any such agreement, setoff or recoupment, the aggregate amount of Pre-Petition 
Indebtedness, Pre-Petition trade payables and other Pre-Petition claims subject to all such 
agreements, setoffs and recouprnents since the Petition Date would exceed $100,000 in the. 
aggregate. 

6.20 Tax Payment. Without the consent of the Administrative Agent, make a 
payment or agree to make a payment on account of my Pre-Petition tax or Pre-Petition 
regulatory fee the payment of which is subject to the automatic stay, other than (i) taxes wjthheld 
or collected by the Company and its Subsidiaries that are trust funds to be remitted to a taxing 
authority; (ii) a tax described in section 507(a)(8) of the Bankruptcy Code and for which the 
Post-Petition officers or directors of the Company or any Subsidiary would be personally liable if 
not paid; and (iii) regulatory fees or contributions to a federal or state regulatory agency which 
has statutory authority to terminate the operating telecommunications license of the Company or 
any Subsidiary without seeking relief ffom the automatic stay provided by section 362 of the 
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Bankruptcy Code; provided, no tax, regulatory fee or contribution shall be deemed to be a trust 
fund tax solely due to the Company or any Subsidiary having collected charges or revenues from 
customers designed to recover all or a portion of the cost of such tax, regulatory fee or 
contribution. 

SECTION 7. EVENTS OF DEFAULT 

If any of the following events shall occur and be continuing: 

(a) the Borrower shall fail to pay any principal of any Revolving Credit Loan 
when due in accordance with the terms hereof; or the Borrower shall fail to pay any interest on 
any Revolving Credit Loan, or my other amount payable hereunder or under any other Credit 
Document, within five days after any such interest or other amount becomes due in accordance 
with the terms hereof (including, without limitation, payments required to be made under Section 
CL 2.5 with respect to the Revolving Credit Loans); or 

(b) any representation or warranty made or deemed made by any Credit Party 
herein or in any other Credit Document or which is contained in any certificate, document or 
financial or other statement f i s h e d  by it at any time under or in connection with t h s  
Agreement or any other Credit Document shall prove to have been inaccurate in any material 
respect on or as of the date made or deemed made; or 

(c) (i) any Credit Party shall default in the observance or performance of any 
agreement contained in Section 2.6, clause (i) of Section 5.4(a) (with respect to the Company and 
the Borrower only), Section 5.7(a), Section 5.10, Section 6 (other than Section 6.10, Section 6.16 
and Section 6.17) or Section 2 of the Guarantee and Collateral Agreement or (ii) any Credit Party 
shall default in the observance or performance of any agreement contained in Section S.l(dJ, (e) 
or Ifl, of Section 5.4b1, or Sections 5.12,5.13,5.14 or 5.15, and such default shall 
continue unremedied for a period of 3 Business Days; or 

(d) any Credit Party shall default in the observance or performance of any other 
agreement contained in this Agreement or any other Credit Document (other than as provided in 
paraaaphs (a) through IC) of this Section), and such default shall continue unremedied for a 
period of 30 days; or 

(e) except for defaults occasioned by the filing of the Chapter 1 I Case, a default 
or breach occurs under any other agreement, document or instrument entered into either (x) Pre- 
Petition and which is assumed after the Petition Date or (y) Post-Petition, to which the Cornpany 
or any of its Subsidiaries is a party, and such default or breach is a (i) default in making any 
payment of any principal of any Indebtedness (including, without limitation, any Guarantee 
Obligation, but excluding the Revolving Credit Loans) on the scheduled or original due date with 
respect thereto; or (ii) default in making any payment of any interest on any such Indebtedness 
beyond the period of grace, if any, provided in the instrument or agreement under which such 
hdebtedness was created; or (iii) default in the observance or performance of any other 
agreement or condition relating to any such Indebtedness or contained in any instrument or 
agreement evidencing, securing or relating thereto, or any other event shall occur or condition 
exist, the effect of which default or other event or condition is to cause, or to permit the holder or 
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beneficiary of such Indebtedness (or a trustee or agent on behalf of such holder or beneficiary) to 
cause, with the giving of notice if required, such Indebtedness to become due prior to its stated 
maturity or (in the case of any such Indebtedness constituting a Guarantee Obligation) to become 
payable; provided that a default, event or condition described in clause (i), (ii) or (iii) of this 
paragraph (e) shall not at any time constitute a Default or an Event of Default unless, at such 
time, one or more defaults, events or conditions of the type described in clauses (i), (ii) and (iii) 
of t ~ s  paragraph (e) shall have occurred and be continuing with respect to Indebtedness the 
outstanding principal amount of which exceeds in the aggregate $250,000; or 

(f) (i) m y  Person shall engage in any “prohibited transaction” (as defined in 
Section 406 of ERISA or Section 4975 of the Code) involving any Plan, (ii) any “accwnulated 
funding deficiency” (as defined in Section 302 of ERISA), whether or not waived, shall exist 
with respect to any Plan or any Lien in favor of the PBGC or a Plan shall arise on the assets of 
the Borrower or any Commonly Controlled Entity, (iii) a Reportable Event shall occur with 
respect to, or proceedings shall commence to have a trustee appointed, or a trustee shall bt: 
appointed, to administer or to terminate, any Single Employer Plan, which Reportable Event or 
commencement of proceedings or appointment of a trustee is, in the reasonable opinion ofthe 
Required Lenders, likely to result in the termination of such Plan for purposes of Title IV of 
ERISA, (iv) any Single Employer Plan shall terminate for purposes of Title rV of ERISA, (v) the 
Borrower or any Commonly Controlled Entity shall, or in the reasonable opinion of the Required 
Lenders is likely to, incur any liability in connection with a withdrawal from, or the Insolvency 
or Reorganization of, a Multiemployer Plan or (vi) any other event or condition shall occux or 
exist with respect to a Plan; and in each case in clauses (i) through (vi) above, such event or 
condition, together with all other such events or conditions, if any, could, in the sole judgrnent of 
the Required Lenders, reasonably be expected to have a Material Adverse Effect; or 

(g) one or more judgments or decrees as to Post-Petition liability shall be entered 
against the Company or any of its Subsidiaries involving for the Company and its Subsidiaries 
taken as  a whole a liability (to the extent not paid or fully covered by insurance as to which the 
relevant insurance company has not denied in writing coverage) of $250,000 or more, and all 
such judgments or decrees shall not have been satisfied, vacated, discharged, stayed or bonded 
pending appeal within 60 days fiom the entry thereof; or 

(h) (i) any provision of the Security Documents shall cease, for any reason, to be 
in hll force and effect (unless released by the Administrative Agent at the direction of the 
Required Lenders or as otherwise permitted under this Agreement or the other Credit 
Documents), or any Credit Party or any Affiliate of any Credit Party shall so assert, or (ii) any 
Lien created by any of the Security Documents shall cease (with respect to Collateral having a 
value, in the reasonable judgment of the Administrative Agent, of at least $250,000) to be 
enforceable and of the same effect and priority provided pursuant to the Financing Orders (unless 
released by the Administrative Agent at the direction of the Required Lenders or as othenvise 
permitted under this Agreement or the other Credit Documents); or 

(i) the guarantee of any Credit Party contained in Section 2 of the Guarantee and 
Collateral Agreement shall cease, for any reason, to be in h l l  force and effect or any Credit Party 
or any Affiliate of any Credit Party shall deny or disaffirm its obligation in respect of such 
guarantee; or 
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(j) a Change in Control shall occur; or 

(k) all or substantially all of the Property of any Credit Party is attached, seized, 
levied upon or subjected to a writ or distress warrant, or come within the possession of any 
receiver, trustee, custodian or assignee for the benefit of creditors of any Credit Party; or 

(1) any Credit Party is enjoined, restrained or in any way prevented by the order 
of any Govemmerltal Authority from conducting alI or any material part of the business which 
could reasonably be expected to cause a Material Adverse Effect and such order contiiiues for 30 
days or more; or 

(m) the occurrence of the loss, suspension or revocation of, or failure to renew, 
any Coiiiniunications License or other license or permit now held or hereafter acquired by any 
Credit Party, if such loss, suspcilsion, revocation or failure to renew could reasonably be 
expected to have a Material Adverse Effect; or 

(11) the occiirreiice of any of the following in the Chapter 11 Case: 

( j )  the entry of an order amending, supplementing, staying, vacating or 
otherwise modifying any of the Credit Docuinents or the Interim Order or the Find Order 
without the written consent of the Administrative Agent (other than the replacement of the 
Interim Order with the Final Order) which order is not vacated within 10 days of its entry, 
provided, that during such 1 @day period (or until such order is vacated if such event occurs prior 
to such 10-day period) the Lxnders’ coriiniitriient to advance Revolving Credit Loans shall be 
autoniatically suspended without any other action on the part of the Lenders or the 
Ad m i ni s t r at i ve Agent ; 

( i i )  the filing, of ;I niotion for reconsideration with respect to the Interim 
Order or the Final Order, and in the e\-ent any such motion is filed by a party other than the 
Company, the Required Lenders have dcteiniined that such motion has a reasonable likelihood of 
success and such motion is not withdrawn, dismissed or denied by order of a court of competent 
jurisdiction within 30 days of the date on which it was filed, provided that, during such 30-day 
period (or until such motion is so withdrawn, dismissed or denied, if such event occurs prior to 
the expiration to such 30-day period) the Lenders commitment to advance Revolving Credit 
Loans shall be automatically suspended without any other action 011 the part of the Lenders or the 
Administrative Agent; 

( i l l )  thc Final Order is not entered into prior to the earlier o f  (x)  the date 35 
days after the Petition Date or (y)  the expiration of the Interim Order; or 

(iv) the Final Order, or, prior to the entry of the Find Order, the Tnterini 
Order, ceases to bc in full force and effect; or 

(4 the failure of any Credit Party to comply with the teniis of the Iriteriin 
Order or the Final Order in any material respect; or 

(v i )  the exclusive period that the Credit Parties have to file a Reorganization 
Plaji under the Chapter 1 1  Cases shall terminate or be othenvise lifted without the Crcdit Parties 
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having filed such a Reorganization Plan which is acceptable to the Administrative Agent and the 
Required Lenders and a third party files a plan which is not acceptable to the Administrative 
Agent and the Required Lenders; or 

(vii) a Reorganization Plan acceptable to the Administrative Agent and the 
Required Lenders is not filed by the Credit Parties with the Bankruptcy Court within 120 days of 
the Petition Date; or 

(vi$ the entry of an order in the Chapter 11 Case confirming one or more 
Reorganization Plans that does not contain a provision for termination of the Revolving Credit 
Commitments and repayment in h l l  in cash of all of the Obligations under this Agreement on or 
before the consummation of such Reorganization Plan(s); or 

(ix) unless otherwise permitted under this Agreement (including, without 
limitation, under Section 2.6), the payment of, or application by a Credit Party for authority to 
pay, any Pre-Petition Claim without the Required Lenders’ prior written consent or pursuant to 
an order of the Bankruptcy Court after notice and hearing; or 

(x) the allowance of any claim or claims under section 506(c) of the 
Bankruptcy Code against or with respect to any of the Collateral; or 

(xi) the application by any Credit Party for, or the entry of an order in the 
Chapter 11 Case granting, any other superpriority administrative claim or Lien equal or superior 
to that granted to the Administrative Agent, on behalf of itself and the Lenders (other than the 
Carve-Out or as set forth in Section 2.17); or 

(xii) the entry of an order in the Chapter 11 Case avoiding or requiring 
repayment of my portion of the payments made on account of the Obligations owing under ths 
Agreement; or 

(xiii) the entry of an order by the Bankruptcy Court granting relief from or 
modifying the automatic stay of section 362 of the Bankruptcy Code to allow one or more 
creditors to execute upon or enforce a Lien on any Collateral or collateral securing the Pre- 
Petition Obligations with a fair market value in excess of $250,000 in the aggregate without the 
prior written consent of the Administrative Agent and Required Lenders; or 

(xiv) the appointment of an interim or permanent trustee in the Chapter 11 
Case or the appointment of a receiver or an examiner in the Chapter 1 1  Case, in either case, with 
expanded powers beyond those set forth in Section 1106(a)(3) and (4) of the Bankruptcy Code to 
operate or manage the financial affairs, the business, or reorganization of the Company or any of 
its Subsidiaries; or the sale without the Administrative Agent and Required Lenders’ consent, of 
all or substantially all of the assets of the Company or any of its Subsidiaries either through a 
sale under section 363 of the Bankruptcy Code, through a confinned plan of reorganization in the 
Chapter 1 1 Case, or otherwise that does not provide for payment in full of the Obligations and 
ternination of all of the Revoking Credit Commitments, and the order appointing such tnistee, 
receiver or examiner shall not be reversed or vacated within thirty (30) days after the entry 
thereof; or 
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(xv) the dismissal of the Chapter 11 Case, or the conversion of the Chapter 
11 Case from one under Chapter 11 to one under Chapter 7 of the Bankruptcy Code, or m y  
Credit Party shall file a motion or other pleading seeking the dismissal of the Chapter 11 base 
under section 11 12 of the Bankruptcy Code or otherwise; or 

(xvi) the bringing of a motion, taking of any action or the filing of any 
Reorganization Plan or Disclosure Statement attendant thereto by the Borrower, the Company or 
any of their respective Subsidiaries in the Chapter 11 Case: (w) unless the Administrative Agent 
and the Lenders consent, to obtain additional financing under section 364(c) or (a) of the 
Bankruptcy Code not otherwise permitted pursuant to t h s  Agreement; (x) except as provided in 
the Interim or Final Order, as the case may be, to use cash collateral of the Pre-Petition Agent 
under Section 363(c) of the Bankruptcy Code without the prior written consent of the Pre- 
Petition Agent; (y) which seeks to reduce, set-off or subordinate the Obligations or the Pre- 
Petition Obligations or to challenge the Administrative Agent’s Lien in any of the Collateral or 
the Pre-Petition Agent’s Lien in any of the collateral security securing the payment of the Re- 
Petition Obligations, respectively, other than the subordination of the Pre-Petition Obligations 
and the Liens securing such Pre-Petition Obligations to any Lien of a lender providing exit 
financing under a Reorganization Plan acceptable to the Administrative Agent; or (z) the 
successful prosecution of which would have a Material Adverse Effect; or 

(xvii) after entry of the Final Order, the commencement of any suit or action 
(other than those covered by subclause (n)(ii) of this Section 7) against the Administrative Agent 
or any Lender by any party other than a Credit Party that seeks in any way to reduce, set off or 
subordinate the Obligations or challenge the Lien of the Administrative Agent in the Collateral, 
which in the reasonable judgment of the Administrative Agent, such suit has a reasonable 
possibility of success, and if successfd, would be reasonably likely to have a Material Adverse 
Effect; or 

(0) the Company and its Subsidiaries pay expenses (without the prior consent of 
the Administrative Agent) during any calendar week (each such calendar week shall begin on a 
Monday) which would cause the aggregate amount of expenses paid during such week by the 
Company and its Subsidiaries to exceed 110% of the aggregate amount of all such expenses 
contemplated by the Approved Weekly Forecast for such calendar week; provided, however, that 
no Event of Default shall occur under this if the Company and its Subsidiaries have 
not complied with this clause (01 solely as a resuIt of the Company and its Subsidiaries making 
of Critical Vendor Payments permitted by Section 6.15 or tax and other regulatory payments 
permitted by Section 6.20; 

then, and in any such event, notwithstanding the provisions of section 362 of the 
Bankruptcy Code but subject to the terns of the Financing Orders, without any application, 
motion or notice to, or order from, the Bankruptcy Court: (i) with the consent of the Required 
Lenders, the Administrative Agent may, or upon the request of the Required Lenders, the 
Administrative Agent shall, by notice to the Borrower declare the Revolving Credit 
Commitments to be terminated forthwith, whereupon the Revolving Credit Commitments shall 
immediately terminate; (ii) with the consent of the Required Lenders, the Administrative Agent 
may, or upon the request of the Required Lenders, the Administrative Agent shall, by notice to 
the Borrower, decJare the Revolving Credit Loans hereunder (with accrued interest thereon) and 
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all other amounts owing under this Agreement and the other Credit Documents to be due and 
payable forthwith, whereupon the same shall immediately become due and payable; or (iii) with 
the consent of the Required Lenders, the Administrative Agent may, or upon the request of the 
Required Lenders, the Administrative Agent shall, increase the rate of interest applicable to the 
Revolving Credit Loans as provided in Section 2.8fi); and pursuant to and on the terms set forth 
in the Financing Orders, the automatic stay of section 362 of the Bankruptcy Code shall bt: 
modified and vacated to permit the Lenders to exercise their remedies under this Agreement and 
the Credit Documents, without fiuther application or motion to, or order from, the Bankruptcy 
Court, provided, however, notwithstanding anything to the contrary contained herein, the 
Administrative Agent shall be permitted to exercise any remedy, whether provided for herein, 
otherwise available to it, or provided to secured parties under the UCC (whether or not the: UCC 
applies to the affected Collateral) in the nature of a sale, liquidation or other disposition 
(including disposition by merger) of, or foreclosure on, any interest of any Credit Party in the 
Collateral only upon 5 Business Days’ prior written notice to the Company, counsel approved by 
the Bankruptcy Court for the Committee, if any, the United States Trustee. Upon the occurrence 
of an Event of Default and the exercise by Lenders of their rights and remedies under this 
Agreement and the other Credit Documents, the Borrower and the Company shall assist, and 
shall use commercially reasonable efforts to cause their respective Subsidiaries to assist, L,enders 
in effecting a sale or other disposition of the Collateral upon such terms as are designed to 
maximize the proceeds obtainable fkom such sale or other disposition and shall cooperate .with 
the Administrative Agent and the Lenders in obtaining any FCC approvals (consistent with the 
rules, regulations and published policies of the FCC) that the Administrative Agent deems 
reasonably necessary in connection with the exercise of any remedies by the Administrative 
Agent or the Lenders. 

SECTION 8. THE ADMINISTRATIVE AGENT 

8.1 Appointment. Each Lender hereby irrevocably designates and appoints the 
Administrative Agent as the agent of such Lender under this Agreement and the other Credit 
Documents, and each such Lender irrevocably authorizes the Administrative Agent, in such 
capacity, to take such action on its behalf under the provisions of this Agreement and the other 
Credit Documents and to exercise such powers and perform such duties as are expressly 
delegated to the Administrative Agent by the terms of this Agreement and the other Credit 
Documents, together with such other powers as are reasonably incidental thereto. 
Notwithstanding any provision to the contrary elsewhere in this Agreement, the Adminisbative 
Agent shall not have any duties or responsibilities, except those expressly set forth herein, or any 
fiduciary relationship with any Lender, and no implied covenants, functions, responsibilities, 
duties, obligations or liabilities shall. be read into this Agreement or any other Credit Document 
or otherwise exist against the Administrative Agent. Without limiting the generality of the 
foregoing, each Lender hereby authorizes the Adminiswative Agent to consent, on behalf of each 
Lender, to an Interim Order substantially in the form attached as Exhibit J hereto and a Final 
Order to be negotiated among the Credit Parties, the Required Lenders and the Committee:. 

8.2 Delegation of Duties. The Administrative Agent may execute any of its 
duties under this Agreement and the other Credit Documents by or through agents or attorneys- 
h-fact and shall be entitled to advice of counsel concerning all matters pertaining to such (duties. 
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The Administrative Agent shall not be responsible for the negligence or misconduct of any 
agents or attorneys in-fact selccted by it with reasonable care. 

8.3 Exculpatory Provisions. Neither the Administrative Agent 1101- any of its 
respective officers, directors. employees, agents, attorneys-in-fact or affiliates shall be (i )  liable 
for any action lawfully taken or omitted to be taken by it or such Person under or in connection 
with this Ageement or any other Credit Docunieiit (except to the extent that any of the foregoing 
are found by a final and nonappealable decision of a court of competent jurisdiction to have 
resulted from its or such Person’s own gross negligence or willful misconduct) or (i i)  responsibk 
in any rtianner to any of the Lenders for any recitals, statements, representations or warranties 
made by any Credit Party or any officer thereof contained in this Agreement or any other Credit 
Document or in any certificate, report, statement or other document referred to or provided for 
in, or received by the Administrative Agent under or in connection with, this Agreement or any 
other Credit Document or for the value, validity, effectiveness, genuineness, enforceability or 
sufficiency of this Agreement or any other Credit Document or for any failure of any Credit 
Party a party thereto to perform its obligations hereunder or thereunder. The Administrative 
Agent shall not be under any obligation to any Lender to ascertain or to inquire as to the 
observance 01- performance of any of the agreements contained in, or conditions of, this 
Agreement or any other Credit Docunient, or to inspect the properties, books or records of any 
Credit Party. 

S .4 Reliance bv Administrative Agent. The Adniinistrative Agent shall be 
entitled to rely, and shall be fully protected in relyng, upon any instrument, writing, resolution. 
notice, consent, certificate, affidavit, letter, telecopy, telex or teletype message, statement, order 
or other document or conversation believed by it to be genuine and correct and to have been 
signed, sent or made by the proper Person or Persons and upon advice and statements o f  legal 
counsel (including, without limitation, counsel to any of tlie Credit Parties), independent 
accountants and other experts selected by the Administrative Agent. The Administrative Agent 
rnay deem and treat the payee o f  any Revolving Credit Note as the owner thereof for all purposes 
unless a written notice of assignment, negotiation or transfer thereof shall have been filed with 
the Administrative Agent. The Administrative Agent shall be fully justified in failing or refusing 
to take any action under this Agreement or any other Credit Document unless it  shall first receive 
such advice or concurrence of the Required Lenders (or, if so specified by this Ageenwit,  all 
Lenders) as it  deems appropriate or it shall first be indemnified to its satisfaction by the Lenders 
against ariy and all liability and expense which may be incurred by it by reason of taking or 
continuing to take any such action. The Administrative Agent shall in all cases be fully 
protected in acting, or in refraining fioni acting, under this Agreement and the other Credit 
Documents in accordance with a request uf the Required Lenders (or, if so specified by this 
Agreement, all Lenders), and such request and ariy action taken or failure to act pursuant thereto 
shall be binding upon all the Lciiders and all future holders of the RevoIving Credit Loans. 

8.5 Notice of Default. The Administrative Agent shall not be deemed to have 
knowledge or notice o f  the occurrence of any Default or Event of Default hereunder uiiless the 
Adiniiiistrative Agent has received notice from a Lender, the Company or the Borrower referring 
to this Agreement, describing such Default or Event of Default and stating that such notice is a 
“notice of default”. In the event that the Administrative Agent receives s-nch a notice, tlie 
Administrative Agent shall give notice thereof to the Lenders. The Administrative Agent shall 
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take such action with respect to such Default or Event of Default as shall be reasonably directed 
by the Required Lenders (or, if so specified by this Agreement, all Lenders);pmvzded thal. unless 
and until the Administrative Agent shall have received such directions, the Administrative Agent 
may (but shall not be obligated to) take such action, or refrain fiom taking such action, wilh 
respect to such Default or Event of Default as it shall deem advisable in the best interests of the 
Lenders. 

8.6 Non-Reliance on Administrative Agent and Other Lenders. Each Lender 
expressly acknowledges that neither the Administrative Agent nor any of its respective officers, 
directors, employees, agents, attorneys-in-fact or affiliates have made any representations or 
warranties to it and that no act by the Administrative Agent hereinafter taken, including any 
review of the affairs of a Credit Party or any affiliate of a Credit Party, shall be deemed to 
constitute any representation or warranty by the Administrative Agent to any Lender. Each 
Lender represents to the Administrative Agent that it has, independently and without reliance 
upon the Administrative Agent or any other Lender, and based on such documents and 
information as it has deemed appropriate, made its own appraisal of and investigation into the 
business, operations, property, financial and other condition and creditworthiness of the C:redit 
Parties and their affiliates and made its own decision to make its Revolving Credit Loans 
hereunder and enter into this Agreement. Each Lender also represents that it will, independently 
and without reliance upon the Administrative Agent or any other Lender, and based on such 
documents and information as it shall deem appropriate at the time, continue to make its own 
credit analysis, appraisals and decisions in taking or not taking action under this Agreement and 
the other Credit Documents, and to make such investigation as it deems necessary to inform 
itself as to the business, operations, property, financial and other condition and creditworthiness 
of the Credit Parties and their affiliates. Except for notices, reports and other documents 
expressly required to be furnished to the Lenders by the Administrative Agent hereunder, the 
Administrative Agent shall not have any duty or responsibility to provide any Lender with any 
credit or other information concerning the business, operations, property, condition (financial or 
otherwise), prospects or creditworthiness of any Credit Party or any affiliate of a Credit Party 
which may come into the possession of the Administrative Agent or any of its officers, directors, 
employees, agents, attorneys-in-fact or affiliates. 

8.7 Indemnification. The Lenders agree to indemnify the Administrative Agent 
in its capacity as such (to the extent not reimbursed by the Company or the Borrower and 
without limiting the obligation of the Company or the Borrower to do so), ratably according to 
their respective Aggregate Exposure Percentages in effect on the date on which indemnification 
is sought under t h ~ s  Section (or, if indemnification is sought after the date upon which the 
Revolving Credit Commitments shall have terminated and the Revolving Credit Loans shall have 
been paid in full, ratably in accordance with such Aggregate Exposure Percentages immediately 
prior to such date), from and against any and all liabilities, obligations, losses, damages, 
penalties, actions, judgments, suits, costs, expenses or disbursements of any kind whatsoever 
which may at any time (including, without limitation, at any time following the payment of the 
Revolving Credit Loans) be imposed on, incurred by or asserted against the Administrative 
Agent in any way relating to or arising out of, the Revolving Credit Commitments, the 
Revolving Credit Loans, this Agreement, any of the other Credit Documents or any documents 
contemplated by or referred to herein or therein or the transactions contemplated hereby or 
thereby or any action taken or omitted by the Administrative Agent under or in connection with 
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any of the foregoing; provided that no Lender shall be liable for the payment of any portion of 
such liabilities, obligations, losses, damages, penalties, actions, judgments, suits, costs, expenses 
or disbursements which are found by a final and nonappealable decision of a court of competent 
jurisdiction to have resulted fiom the Administrative Agent’s gross negligence or willful 
misconduct, The agreements in this Section shall survive the payment of the Revolving Credit 
Loans and all other amounts payable hereunder. 

8.8 Administrative Anent in Its Individual Capacity. The Administrative Agent 
and its affiliates may make loans to, accept deposits fiom and generally engage in any kind of 
business with any Credit Party as though the Administrative Agent was not the Administrative 
Agent. With respect to its Revolving Credit Loans made or renewed by it, the Administrative 
Agent shall have the same rights and powers under b s  Agreement and the other Credit 
Documents as any Lender and may exercise the same as though it were not the Administrative 
Agent, and the terms “Lender” and “Lenders” shall include the Administrative Agent in it:; 
individual capacity. 

8.9 Successor Administrative Agent. The Administrative Agent may resign as 
Administrative Agent upon 10 days’ notice to the Lenders and the Borrower. If the 
Administrative Agent shall resign as Administrative Agent under this Agreement and the other 
Credit Documents, then the Required Lenders shall appoint fiom among the Lenders a successor 
agent for the Lenders, whereupon such successor agent shall succeed to the rights, powers and 
duties of the Administrative Agent, and the tern “Administrative Agent” shall mean such 
successor agent effective upon such appointment and approval, and the former Administrative 
Agent’s rights, powers and duties as Administrative Agent shall be terminated, without any other 
Or  further act or deed on the part of such former Administrative Agent or any of the parties to 
this Agreement or any holders of the Revolving Credit Loans. If no successor agent has 
accepted appointment as Administrative Agent by the date that is 10 days following a retiring 
Administrative Agent’s notice of resignation, the retiring Administrative Agent’s resignation 
shall nevertheless thereupon become effective, and the Lenders shall assume and perform all of 
the duties of the Administrative Agent hereunder until such time, if any, as the Required Lenders 
appoint a successor agent as provided for above. After the retiring Administrative Agent’s 
resignation as Administrative Agent, the provisions of this Section 8 shall inure to its benefit as 
to any actions taken or odtted to be taken by it while it was Administrative Agent under this 
Agreement and the other Credit Documents. 

8.10 Authorization to Release Liens. The Administrative Agent is hereby 
irrevocably authorized by each of the Lenders to release any Lien covering any Property of the 
Borrower or any of its Subsidiaries that is the subject ofa  Disposition which is permitted by this 
Agreement or which has been consented to in accordance with Section 9.1. 

SECTION 9. MISCELLANEOUS 

9.1 Amendments and Waivers. (a) Neither this Agreement or any other Credit 
Document, nor any terms bereof or thereof may be amended, supplemented or modified except 
in accordance with the provisions of this Section. The Required Lenders and each Credit :Party 
party to the relevant Credit Document may, or (with the written consent of the Required Lenders) 
the Administrative Agent and each Credit Party party to the relevant Credit Document may, from 
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time to time, (a) enter into Written amendments, supplements or modifications hereto and 1.0 the 
other Credit Documents (including amendments and restatements hereof or thereof) for the 
purpose of adding any provisions to this Agreement or the other Credit Documents or changing 
in any manner the rights of the Lenders or of the Credit Parties hereunder or thereunder or (b) 
waive, on such terns and conditions as may be specified in the instrument of waiver, any of the 
requirements of this Agreement or the other Credit Documents or any Default or Event of 
Default and its consequences;pruvided, however, that no such waiver and no such amendment, 
supplement or modification shall 

(i) forgive the principal amount or extend the final scheduled date of maturity of 
any Revolving Credit Loan, extend the scheduled date of any payment in respect of any 
Revolving Credit Loan (other than any mandatory prepayment under Section 2.5 hereof), 
reduce the stated rate of any interest or fee payable hereunder or extend the scheduled 
date of any payment thereof, in each case without the consent of each Lender directly and 
adversely affected thereby, or increase the amount or extend the expiration date of any 
Revolving Credit Commitment of any Lender, without the consent of such Lender, 
provided, however, that notwithstanding the foregoing, the Required Lenders may extend 
the Stated Maturity Date up to ninety (90) days (so that, in any case, the latest Stated 
Maturity Date after &iving effect to any such extension shall be 360 days after the 
Petition Date); 

(ii) amend, modify or waive any provision of this Section 9.1 or reduce any 
percentage specified in the deftntion of Required Lenders, or consent to the assignment 
or transfer by the Company or the Borrower of any of its rights and obligations under this 
Agreement or any other Credit Document, in each case without the consent of all 
Lenders; 

(iii) release the Administrative Agent’s liens or security interests in all or 
substantially all of the Collateral or modify the superpriority status of such Liens or 
security interests or release any Credit Party from its obligations under the Credit 
Documents (except as otherwise expressly permitted under any Credit Document), in 
each case without the consent of all Lenders; 

(iv) amend, modify or waive any provision of Section 8 without the consent of 
the Administrative Agent or 

(v) amend, modify or waive any provision of Sections 9.61b) and 9.6(c) without 
the consent of the Supermajority Lenders. 

Notwithstanding anythmg to the contrary contained herein or in any Security 
Document, upon request of the Borrower, the Administrative Agent shall (without notice to or 
vote or consent of any Lender) take action having the effect of releasing any Collateral and/or 
guarantee obligations provided for in such Security Document to the extent necessary to permit 
consummation, by the relevant Person in accordance with the terms of this Agreement and the 
other Credit Documents, of any transaction not prohibited hereunder. Any waiver and any 
amendment, supplement or modification o€ a type referred to above shall apply equaIly to each 
of the Lenders and shall be binding upon the Credit Parties, the Lenders, the Administrative 
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Agent and all future holders o f t h e  Revolving Credit Loans. In the case of any waiver, the Credit 
Parties, the tenders and the Administrative Agent shall be restored to their former position and 
rights hereunder and under the other Credit Documents, and any Default or Event of Default 
waived shall be deemed to be cured and not continuing; but no such waiver shall extend tu any 
subsequent or other Default or Event of Default, or impair any right consequent thereon. Any 
such waiver, amendment, supplement or inodifimtion shall be effected by a written instrument 
sigied by the parties required to sign pursuant to the foregoing provisions of this Section; 
provided that delivery of a11 executed signature page of any such instrument by facsimile 
transniission shall be effective as delivery of a manually executed counterpart thereof. 

(b) If, in connection with any proposed amendincnt, modification, waiver or 
tenniimtion (a “Proposed Change”), requiring the consent of all affected Lenders, the consent of 
Requircd Lenders is obtained, but the consent of any other Lender whose consent is required is 
riot obtained (any such Lender whose consent is not obtained as described in this Section 9.1 
being referred to as a ‘ ‘Non-Coi~senh~ Lender”), then, at Borrower’s request, the Required 
Lenders shall have the nght to purchase from such Non-Consenting Lender, and each Non- 
Consenting Lender agrees that it shall, upon the Required Lenders’ request, sell and assign to 
one or more of the Required Lenders, all of the Revolving Credit Commitment of such Non- 
Consenting Lender for an amount equal to the principal balance of all Revolving Credit Loans 
held by such Non-Consenting Lender and all accrued interest and fees with respect thereto 
through the date of salc, such purchase and sale to be consummated pursuant to an executed 
Assignment and Acceplance. 

9.2 Notices. All notices, requests and denialids to or upon the respective parties 
hereto 10 be effective shall be in writing and delivered (including by telecopy), and, unless 
otherwise expressly provided herein, shall be deemed to have been duly given or made when 
reccived and which shall be addressed (a> in the case of the Company, the Borrower and the 
Administrative Agent, as follows and (b) in the case of each Lender, as set forth on its signature 
page hereto or, in the Lase of a Lender which beconies a party to this Agreement pursuant to an 
Assi,merit and ,4cceptancc, as set forth in such Assignment and Acceptance or (c) in the case 
of‘ any party, to such other address as such party may hereafter notify to the other parties hereto: 

The Company: 

The Borrower: 

Birch Telecom, hc. 
2300 Main Street, Two Pcrshing Square 
6”’ FI oor 
Kansas City, MO 64108 
Attention: General Counsel 
Telecopy: (8 16) 300-3247 
Telephone: (8 16) 300-3000 

Birch Telecom Finance, IZ-IC. 
2300 Main Street, Two Pershing Square 
61h Floor 
Kansas City, MO 64 108 
Attention: General Counsel 
Telecopy: (8 16) 300-3247 
Telephone: (8 16) 300-3000 
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Thc Administrative Agent: Bank of America, N.A. 
901 Main Street 

Dallas, TX 75202 
Attention: Maurice E. Washington 
Telecopy: (21 4) 290-9544 
Telephone: (2 14) 209-4 128 

TX1-492-14-11 

with a copy to: Sidley Austin B r o w  & Wood LLP 
787 Seventh Avenue 
New York. NY 1001 9 
Attention: Lee S. Attanasio, Esq. 
Telecopy: (212) 839-5599 
Telephone: (21 2) 839-5342 

provided that any notice, request or demand to or tipon the Administrative Agent 
or any Lender shall not be effective until received. 

9.3 No Waiver; Cumulative Remedies. No failure to exercise and no delay in 
exercising, on the part of the Administrative Agent or any Lender, any right, remedy, power or 
privilege hereunder or under the other Credit Documents shall operate as a waiver thereof; nor 
shall any single or partial exercise of any right, remedy, power or privilege hereunder preclude 
any other or further exercise thereof or the exercise of any other right, remedy, power or 
privilege. The rights, remedies, powers and privileges herein provided are cumulative and not 
exclusive of any rights, remedies, powers and privileges provided by law. 

9.4 Survival of Representations and Warranties. AI1 representations and 
warranties made hereunder, in the other Credit Documents and in any document, certificate or 
statement delivered pursuant hereto or in corviection herewith shall survive the execution and 
delivery of this Agreement and the making of the Revolving Credit Loans and other extensions 
of credit hereunder. 

9.5 Paimeiit of Expenses. The Borrower agrees, subject. with respect to cost and 
expenses, to invoices received with respect to such costs and expenses: (a) to pay or reimburse 
the Administrative Agent for all its reasonable out-of-pocket costs and expenses incurred in 
connection with the development, preparation and execution of this Agreement and the other 
Credit Documents, and any amendment, supplement or niodihcation to, this Ageenxnt and the 
other Credit Documents and any other documents prepared in connection herewith or tlmewith, 
whether or not the transactions contemplated hereby are actually consuiiiiiiated, and the 
cormirnniation and administration of the transactions contemplated hereby and thereby, 
including the obtaining of approval of the Credit Documents by the Bankruptcy Court, the 
preparation and review of the pleadings. documents and reports related to the Chapter 1'1 Case 
and any suhsequerit case under Chapter 7 of the Bailkruptcy Code, attendance at meetings, court 
hearings or conlerenccs related to the transaction contemplated by this Agreement, the Chapter 
11 Case and any subsequent case under Chapter 7 of the Bankruptcy Code, and general 
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monitoring of the Chapter 11 Case and any subsequent case under Chapter 7 of the Bankniptcy 
Code, including, without limitation, the reasonable fees and disbursements and other charges of 
counsel to the Administrative Agent, (b) to pay or reimburse each Lender and the Administrative 
Agent for all of its reasonable costs and expenses incurred in connection with the enforcement or 
preservation of any rights under this Agreement, the other Credit Documents and any such other 
documents, including, without limitation, the fees and disbursements of counsel to each Lender 
and of counsel to the Administrative Agent, and including efforts to monitor the Revolving 
Credit Loans or other Obligations, evaluate, observe or assess any of the Credit Parties or their 
respective affairs, and verify, protect, evaluate, assess, appraise, collect, sell, liquidate or 
otherwise dispose of any of the Collateral, (c) to pay, indemnify, and hold each Lender and the 
Administrative Agent harmless fiorn, any and all recording and f i h g  fees and any and all 
liabilities with respect to, or resulting fiom any delay in paying, stamp, excise and other taxes, if 
any, which may be payable or determined to be payable in connection with the execution and 
delivery of, or consummation ox administration of m y  of the transactions contemplated by, or 
any amendment, supplement or modification of, or any waiver or consent under or in respect of, 
this Agreement, the other Credit Documents and any such other documents, and (d) to pay, 
indemnify, and hold each Lender and the Administrative Agent and their respective officers, 
directors, trustees, employees, affiliates, agents, controlling persons, attorneys and advisers 
(each, an “Indemnitee”) harmless fiorn and against any and all other liabijities, obligations, 
losses, damages, penalties, actions, judgments, suits, costs (including travel costs), expenses or 
disbursements of any kind or nature whatsoever with respect to the execution, delivery, 
enforcement, performance and administration of this Agreement, the other Credit Documents 
and any such other documents, including, without limitation, any of the foregoing relating to the 
use of proceeds of the Revolving Credit Loans or the violation of, noncompliance with or 
liability under, any Environmental Law applicable to the operations of the Company or any of its 
Subsidiaries or any of the Properties and the fees and disbursements and other charges of legal 
counsel in connection with claims, actions or proceedings by any Indemnitee against the 
Borrower hereunder (all the foregoing in this clause (d), collectively, the “Indemnified 
Liabilities”); provided that the Borrower shall have no obligation hereunder to any Indemnitee 
with respect to Indemnified Liabilities to the extent such Indemnified Liabilities itre found by a 
h a 1  and nonappealable decision of a court of competent jurisdiction to have resulted from the 
gross negligence or willfil misconduct of such Indemnitee. Without limiting the foregoing, and 
to the extent permitted by applicable law, the Company agrees not to assert and to cause its 
Subsidiaries not to assert, and hereby waives and agrees to cause its Subsidiaries so to waive, all 
rights for contribution or any other rights of recovery with respect to all claims, demands, 
penalties, fines, liabilities, settlements, damages, costs and expenses of whatever kind or nature, 
under or related to Environmental Laws, that any of them might have by statute or otherwise 
against any indemnitee. The agreements in this Section shall survive repayment of the 
Revolving Credit b a n s  and all other amounts payable hereunder. 

9.6 Successors and Assigns; Participations and Assignments. (a) This 
Agreement shall be binding upon and inure to the benefit of the Company, the Borrower, the 
Lenders, the Administrative Agent, all fbture holders of the Revolving Credit Loans and their 
respective successors and assigns, except that neither the Company nor the Borrower may assign 
or transfer any of its respective rights or obligations under this Agreement without the prior 
written consent of the Administrative Agent and each Lender. 
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(b) Any Lender may, without the consent of the Borrower, in accordance with 
applicable law, at any time sell to one or more banks, financial institutions or other entitie!; (each, 
a “Participant”) participating interests in any Revolving Credit Loan owing to such Lender or 
any other interest o f  such Lender hereunder and under the other Credit Documents; provided, 
that no such participating interest sold to a participant shall be in an aggregate amount of less 
than $1,000,000. In the event of my such sale by a Lender of a participating interest to a 
Participant, such Lender’s obligations under this Agreement to the other parties to this 
Agreement shall remain unchanged, such Lender shall remain solely responsible for the 
performance thereof, such Lender shall remain the holder of any such Revolving Credit Loan for 
all purposes under this Agreement and the other Credit Documents, and the Borrower and the 
Administrative Agent shall continue to deal solely and directly with such Lender in connection 
with such Lender’s rights and obligations under this Agreement and the other Credit Documents. 
h no event shall any Participant under any such participation have any right to approve any 
amendment or waiver of any provision of any Credit Document, or any consent to any departure 
by any Credit Party therefrom, except for those matters specified in clauses (i), (ii) and (iij) of 
the proviso in Section 9.1. The Borrower agrees that if amounts outstanding under this 
Agreement and the Revolving Credit Loans are due or unpaid, or shall have been declared or 
shall have become due and payable upon the occurrence of an Event of Default, each Participant 
shall, to the maximum extent permitted by applicable law, be deemed to have the right of setoff 
in respect of its participating interest in amounts owing under this Agreement to the same extent 
as if the amount of its participating interest were owing directly to it as a Lender under this 
Agreement; provided that, in purchasing such participating interest, such Participant shall be 
deemed to have agreed to share with the Lenders the proceeds thereof as provided in Section 
9.7(a) as fully as if it were a Lender hereunder. The Borrower also agrees that each Participant 
shall be entitled to the benefits of Sections 2.12 and 2.13 with respect to its participation in the 
Revolving Credit Loans outstanding fkom time to time as if it was a Lender; provided that, in the 
case of Section 2.13, such Participant shall have complied with the requirements of Section 2.13 
andprovided, further, that no Participant shall be entitled to receive any greater amount pilrsuant 
to any such Section than the transferor Lender would have been entitled to receive in respect of 
the amount of the participation transferred by such transferor Lender to such Participant had no 
such transfer occurred. 

(c) Any Lender (an “Assignor”) may, in accordance with applicable law and 
upon written notice to the Administrative Agent, at any time and from time to time assign to any 
Lender or any Affiliate thereof or to an Eligible Assignee (an “Assignee”) pursuant to an 
Assignment and Acceptance, substantially in the form of Exhibit D, executed by such Assignee 
and such Assignor (and, where the consent of the Administrative Agent is required, the 
Administrative Agent) and delivered to the Administrative Agent for its acceptance and 
recording in the Register (an “Assiment and Acceptance”); provided that (i) no such 
assignment to an Assignee (other than any Lender or m y  Affiliate thereof, including, without 
limitation, in the case of any Lender that is an investment fund which is regularly engaged in 
making, purchasing or investing in loans or securities, any other such fund which is under 
common (or affiliated) management with such Lender) shall (other than in the case of an 
assignment of all of a Lender’s rights under this Agreement) be in an aggregate principal ;mount 
of less than $1,000,000 (or such lesser amount as may be agreed to by the Administrative Agent) 
and (ii) each partial assignment of any Revolving Credit Commitment and/or Revolving Credit 
Loans shalI be made as an assignment or a proportionate part of all the assigning Lender’s rights 
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and obligations of such Revolving Credit Commitments and Revolving Credit Loans under this 
Agreement; provided further that no such assignment to an Assignee shall be effective without a 
concurrent sale or disposition by such Assignor to the same Assignee of such Assignor’s interest 
in the “Term Loans” under, and as defined in, the Pre-Petition Agreement, which sale or 
disposition shall be of the same percentage of such Assignor’s “Term Loans” as the percentage 
of such Assignor’s “Term Loans” as the percentage of such Assignor’s Revolving Credit Loans 
being assigned under such assignment. Upon such execution, delivery, acceptance and 
recording, from and after the effective date determined pursuant to such Assignment and 
Acceptance, (x) the Assignee thereunder shall be a party hereto and, to the extent provided in 
such Assignment and Acceptance, have the rights and obligations of a Lender hereunder with a 
Revolving Credit Commitment and/or Revolving Credit Loans as set forth therein, and (y) the 
Assignor thereunder shall, to the extent provided in such Assignment and Acceptance, be 
released from its obligations under this Agreement (and, in the case of an Assignment and 
Acceptance covering all of an Assignor’s rights and obligations under this Agreement, such 
Assignor shall cease to be a party hereto). 

(d) The Administrative Agent shall, on behalf of the Borrower, maintain at its 
address referred to in Section 9.2 a copy of each Assignment and Acceptance delivered to it and 
a register (the “Re&er”) for the recordation of the names and addresses of the Lenders arid the 
Revolving Credit Commitment of, and principal amount of the Revolving Credit Loans owing to, 
each Lender from time to time. The entries in the Register shall be conclusive, in the absence of 
manifest error, and the Borrower, the Administrative Agent and the Lenders shall treat each 
Person whose n m e  i s  recorded in the Register as the owner of the Revolving Credit Loans and 
any Revolving Credit Notes evidencing such Revolving Credit Loans recorded therein for all 
purposes of this Agreement. Any assignment of any Revolving Credit Loan, whether or not 
evidenced by a Revolving Credit Note, shall be effective only upon appropriate entries with 
respect thereto being made in the Register (and each Revolving Credit Note shall expressly so 
provide). Any assignment or transfer of all or part of a Revolving Credit Loan evidenced by a 
Revolving Credit Note shall be registered on the Register only upon surrender for registration of 
assignment or transfer of the Revolving Credit Note evidencing such Revolving Credit  LO;^, 
accompanied by a duly executed Assignment and Acceptance; thereupon one or more new 
Revolving Credit Notes in the same aggregate principal amount shall be issued to the designated 
Assignee, and the old Revolving Credit Notes shall be returned by the Administrative Agent to 
the Borrower marked “cancelled”. The Register shall be available for inspection by the 
Borrower or any Lender at any reasonable time and fiom time to time upon reasonable prior 
notice. 

(e) Upon its receipt of an Assignment and Acceptance executed by an Assignor 
and an Assignee (and, in any case where the consent of any other Person is required by Section 
9.6(c), by each such other Person) together with payment to the Administrative Agent from the 
Assignor or Assignee of a registration and processing fee, in the amount, if any, set forth on 
Schedule 9-6 (except that no such registration and processing fee shall be payable (y) in 
connection with an assignment by or to the Administrative Agent in its individual capacity or 
any of its Affiliates or (2) in the case of an Assignee which is already a Lender or is an Affiliate 
of a Lender (including, without limitation in the case of any Lender that is an investment fimd 
which is regularly engaged in making, purchasing or investing in loans or securities, any other 
such fund which is under common (or affiliated) management with such Lender), the 
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Administrative Agent shall (i) promptly accept such Assignment and Acceptance and (ii) on the 
effective date determined pursuant thereto record the information contained therein in the 
Register and give notice of such acceptance and recordation to the Lenders and the Borrower. 
On or prior to such effective date, the Borrower, at its own expense, upon request, shall execute 
and deliver to the Administrative Agent one or more new Revolving Credit Notes to the order of 
such Assignee in an amount equal to the Revolving Credit Commitment, assumed or acquired by 
it pursuant to such Assignment and Acceptance and, if the Assignor has retained a Revolving 
Credit Commitment, upon request, one or more new Revolving Credit Notes to the order of the 
Assignor in an amount equal to the Revolving Credit Commitment retained by it hereunder. 
Such new Revolving Credit Note(s) shall be dated the Closing Date and shall otherwise be in the 
form of the Revolving Credit Note@) replaced thereby. 

(f) For avoidance of doubt, the parties to this Agreement acknowledge that the 
provisions of this Section concerning assignments of Revolving Credit Loans and Revolving 
Credit Notes relate only to absolute assignments and that such provisions do not prohibit 
assignments creating security interests, including, without limitation, any pledge or assignment 
by a Lender of any Revolving Credit Loan or Revolving Credit Note to any Person including, 
without limitation, any Federal Reserve Bank in accordance with applicable law. 

9.7 Adjustments; Set-off. (a) Except to the extent that this Agreement provides 
fir payments to be allocated to a particular Lender or to the Lenders, if any Lender (a “Benefited 
Lender”) shall at any time receive any payment of all or part of the Obligations owing to it, or 
receive any collateral in respect thereof (whether voluntarily or involuntarily, by set-off, pursuant 
to events or proceedings of the nature referred to in Section 7, or otherwise), in a greater 
proportion than any such payment to or collateral received by any other Lender, if any, in respect 
of such other Lender’s Obligations, such Benefited Lender shall purchase for cash fium the other 
Lenders a participating interest in such portion of each such other Lender’s Obligations, or shall 
provide such other Lenders with the benefits of any such collateral, as shall be necessary to cause 
such Benefited Lender to share the excess payment or benefits of such collateral ratably with 
each of the Lenders; provided, however, that if all or any portion of such excess payment or 
benefits is thereafter recovered from such Benefited Lender, such purchase shall be rescinded, 
and the purchase price and benefits returned, to the extent of such recovery, but without interest. 

(b) In addition to any rights and remedies of the Lenders provided by law, each 
Lender shall have the right, without prior notice to the Company or the Borrower, any suc:h 
notice being expressly waived by the Company and the Borrower to the extent permitted by 
applicable law, subject to the terms of the Financing Orders, without any application, motion or 
notice to, or order from, the Bankruptcy Court, upon any amount becoming due and payable by 
the Company or the Borrower hereunder (whether at the stated maturity, by acceleration or 
otherwise), to set off and appropriate and apply against such amount any and all deposits 
(general or special, time or demand, provisional or fmal), in any cun-ency, and any other credits, 
indebtedness or claims, in my currency, in each case whether direct or indirect, absolute or 
contingent, matured or unmatured, at any time held or owing by such Lender or any branch or 
agency thereof to or for the credit or the account of the Company or the Borrower, as the case 
may be. Each Lender agrees promptly to notify the Borrower and the Administrative Agent after 
m y  such setoff and application made by such Lender; provided that the failure to give such 
notice shall not affect the validity of such setoff and application. 
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9.8 Counterparts. This Agreement may be executed by one or more of the parties 
to this Agreement on any number of separate counterparts, and all of said counterparts taken 
together shall be deemed to constitute one and the same instrument. Delivery of an executed 
signature page of this Agreement by facsimile transmission shall be effective as delivery of a 
manually executed counterpart hereof. A set of the copies of t h s  Agreement signed by all the 
parties shall be lodged with the Borrower and the Administrative Agent. 

9.9 Severability. Any provision of this Agreement which is prohibited or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
prohibition or unenforceability without invalidating the remaining provisions hereof, and any 
such prohibition or unenforceability in any jurisdiction shall not invalidate or render 
unenforceable such provision in any other jurisdiction. 

9.10 Integration. This Agreement and the other Credit Documents represent the 
agreement of the Company, the Bonower, the Administrative Agent and the Lenders with 
respect to the subject matter hereof, and there are no promises, undertakings, representations or 
warranties by the Administrative Agent or any Lender relative to subject matter hereof not 
expressly set forth or referred to herein or in the other Credit Documents. 

9.1 1 GOVERNING LAW. THIS AGREEMENT AND THE NGHTS AND 
OBLIGATIONS OF THE PARTIES UNDER THIS AGREEMENT SHALL BE GOVERNED 
BY, AND CONSTRUED AND INTERPRETED IN ACCORDANCE WITH, THE LAW OF 
THE STATE OF NEW YORK AND (TO THE EXTENT APPLICABLE) THE BANKRUPTCY 
CODE. 

9.12 Submission to Jurisdiction; Waivers. Each of the Company and the 
Borrower hereby irrevocably and unconditionally: 

(a) submits for itself and its Property in any legal action or proceeding relating to 
this Agreement and the other Credit Documents to which it is a party, or for recognition and 
enforcement of any judgment in respect thereof, to the exclusive general jurisdiction of the 
Bankruptcy Cowt; provided, that the parties hereto acknowledge that any appeals from the 
Bankruptcy Court may have to be heard by a court other than the Bankruptcy Court; 

(b) consents that any such action or proceeding may be brought in such coiut and 
waives any objection that it may now or hereafter have to the venue of any such action or 
proceeding in such court or that such action or proceeding was brought in an inconvenient court 
and agrees not to plead or claim the same; 

(c) agrees that service of process in any such action or proceeding may be 
effected by mailing a copy thereof by registered or certified mail (or any substantially similar 
form of mail), postage prepaid, to the Company or the Borrower, as the case may be, at its 
address set forth in Section 9.2 or at such other address of which the Administrative Agent shall 
have been notified pursuant thereto; 

(d) agrees that nothing herein shall affect the right to effect service of process in 
any other manner permitted by law or shall limit the right to sue in any other jurisdiction; ;md 

72 



(e) waives, to the maximum extent not prohibited by law, any right it may have to 
claim or recover in m y  legal action or procccding referred to in this Section any special, 
cs emp lary, j m i  i ti ve or consequent i a1 dam ages. 

9.13 Acknowledgements. Each of tlie Company and the Borrower hereby 
ac k now 1 edges that : 

(a )  it has been advised by counsel in [he negotiation, mecution and delivery of 
this Agreement and the other Credit Documents; 

(b) nejt1m the Administrative Agent nor any Lender has any fiduciary 
relationship with or duty to the Company or the Borrower arising out of or in connection with 
this Agreement or any of the other Credit Documents, and the relationship between the 
Administrative Agent and Lenders, on one hand, and the Company and the Borrower, 011 tlie 
other hand. in connection herewith or therewith is solely that of dcbtor and creditor; and 

(c) no joint venture is created hereby or by the other Credit Docuinexits or 
othexwi se exists by virtue of the transactions contemplated hereby among the Lenders or among 
the Company, the Borrower and the Lenders. 

9.14 Confidentialitv. Each of the Administrative Agent and the Lenders agrces 
to keep confidential all non-public information provided to it by any Credit Party pursuant to this 
Agreement that is designated by such Credit Party as confidential (including any such 
infonnatioii already in the possession of such Lender ur provided to such Lender by a third party 
not in violation of this Agreement which, in either case, is not, to the knowledge of such Lender, 
subject to a confidentiality agreement); providd that nothing herein shall prevent the 
Administrative Agent or any Lender from disclosing any such information (a) to the 
Administrative Agent or any other Lender or any of its Affiliates, (b) to any Participant or 
Assignee. (each, a “Transferee”) or prospective Traiisferee or to any direct or indirect contractual 
counterparties in swap agreements or such contractual counterparties’ professional advisors 
which receives such information and agrees to comply with the provisions of this Section, (c )  
any of its employees, directors, agents, attorneys, accountants and other professional advisors, 
(d) upon the request or demand of any Governmental Authority having jurisdiction over it, (e) in 
response to any order of any court or other Govern~nental Authority or as may otherwise be 
required pursiiaiit to any Requirement of Law, (0 if requested or required to do so in connection 
with any litigation or similar proceeding, (g) which has been publicly disclosed other than in 
breach of this Section, (h) to the National Association of Insurance Co~nrriissimers or any 
siniitar organization or any nationally recognized rating ageiicy that requires access to 
inlormatian About a Lender’s investment portfolio in connection with ratings issued with respect 
to such Lender or (i) in connection with the exercise of any remedy hereunder or under any other 
C redi t Do c u III en t . 

9.15 Accounting Changes. In the event that any “Accounting Changes” (as 
defined below) shall occur and such changes result in a change in the method of calculation of 
financial covenants, standards or ternis in this Agreement, then the Company, the Borrowcr and 
the 14diiiinistrative Agent agree to enter into negotiations in order to amend such provisions of 
this Agreement so as to equitably reflect such Accounting Changes with the desired result that 
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the criteria for evaluating the Company’s and the Borrower’s financial condition shall be the 
same after such Accounting Changes as if such Accounting Changes had not been made. ‘Until 
such time as such an amendment shall have been executed and delivered by the Company, the 
Borrower, the Administrative Agent and the Required Lenders, all financial covenants, standards 
and terns in this Agreement shall continue to be calculated or construed as if such Accounting 
Changes had not occurred. “Accounting Chang;es” refers to changes in accounting principles 
required by the promulgation of any rule, regulation, pronouncement or opinion by the Financial 
Accounting Standards Board of the American Institute of Certified Public Accountants or, if 
applicable, the SEC. 

9.16 WAIVERS OF JURY TRIAL. THE COMPANY, THE BORROWER, 
THE ADMINISTRATIVE AGENT AND THE LENDERS HEREBY IRREVOCABLY AND 
UNCONDITIONALLY WAIVE TRIAL BY JURY IN ANY LEGAL ACTION OR 
PROCEEDING RELATING TO THIS AGREEMENT OR ANY OTHER CREDIT 
DOCUMENT AND FOR ANY COUNTERCLAIM THEREIN. 

9.17 Parties Including; Trustees; Bankruptcy Court Proceedinps. This 
Agreement, the other Credit Documents, and all Liens created hereby or pursuant hereto or to 
any other Credit Document shall be binding upon each Credit Party, the estate of the Company 
and each other Credit Party, and any trustee or successor in interest of any Credit Party in’the 
Chapter 11 Case or any subsequent case commenced under Chapter 7 of the Banlrruptcy Code, 
and shall not be subject to section 365 of the Bankruptcy Code. This Agreement and the other 
Credit Documents shall be binding upon, and inure to the benefit of, the successors of the 
Administrative Agent and Lenders and their respective assigns, transferees and endorsees. The 
Liens created by this Agreement and the other Credit Documents shall be and remain valid and 
perfected in the event of the substantive consolidation or conversion of the Chapter 11 Ca;e or 
any other bankruptcy case of any Credit Party to a case under Chapter 7 of the Bankruptcy Code 
or in the event of dismissal of the Chapter 11 Case or the release of any Collateral from thiz 
jurisdiction of the Bankruptcy Court for any reason, without the necessity that Lenders file 
financing statements or otherwise perfect their security interests or, Liens under applicable law. 

9.18 Pre-Petition Agreement. Borrower and Company hereby agree that (i) this 
Agreement is separate and distinct fiom the Pre-Petition Agreement and (ii) the Pre-Petition 
Agreement is in full force and effect. Borrower and Company hrther agree that entering into 
this Agreement does not serve as a waiver of my Default or Event of Default under the Pre- 
Petition Agreement. 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
duly executed and delivered by their proper and duly authorized officers as of the day and year 
first above written. 

BIRCH TELECOM, INC., as Borrower 

By: 
Narne: 
Title: 

BIRCH TELECOM FINANCE, INC., as 
Company 

By: - 
Name: 
Title: 
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AMERICAN LOCAL TELECOMM'CINJCATIONS 
LLC, as a Credit Party 

By: 
Name: Gregory C. Lawhm 
Title: Senior Vice President Public Policy, 
General Counsel and Secretary 

BIRCH EQUIPMENT, INC., as a Credit Party 

By: 
Name: Gregory C. Lawhon 
Title: 
General Counsel and Secretary 

Senior Vicc President Public Policy, 

BIRCH lNTERNET SERVICES, N C . ,  as a Credit 
Party 

By: 
Name: Gregory C. Lawhon 
Title: 
General Counsel and Secretary 

Senior Vice President Public Policy, 

BIRCH TELECOM OF THE WEST, INC., as a 
Credit Party 

- -  By: 
Name: Gregory C. Lawhon 
Title: Senior Vice President Public Policy, 
General Counsel and Sccretary 



BlRCH TELECOM OF ARKANSAS, INC., as a 
Credit Party 

By: 
Name: Gregory C. Lawhon 
Title: 
General Counsel and Secretary 

Senior Vice President Public Policy, 

BIRCH TELECOM OF KANSAS, INC., as a 
Credit Party 

By: 
Name: Gregory C. Lawhon 
Title: Senior Vice President Public Policy, 
General Counsel and Secretary 

BIRCH TELECOM OF NEBRASKA, LNC., as a 
Credit Party 

By: 
Name: Gregory C. Lawhon 
Title: 
General Counsel and Secretary 

Senior Vice President Public Policy, 

BIRCH TELECOM OF OKLAHOMA, TNC., as a 
Credit Party 

By: 
Name: Gregory-C. Lawhon 
Title: 
Gcneral Counsel and Secretary 

Senior Vice President Public Policy, 

BlRCH TELECOM OF TEXAS LTD., L.L.P., as a 
Credit Party 

By: 
Name: Gregory C. Lawhon 
Title: 
General Counsel and Sec.retary 

Senior Vice President Public Policy, 
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BIRCH TEXAS HOLDINGS, INC., as a Crcdit 
Party 

By: 
Name: Gregory C. Lawhon 
Title: 
General Counsel and Secretary 

Senior Vice President Public Policy, 

CAPITAL COMMUNICATIONS 
CORPORATION, as a Credit Party 

- -  By : 
Name: Gregory C. Lawlion 
Title: 
General Counsel and Secretary 

Senior Vice President Public Policy, 

DUNN & ASSOCIATES, MC., as a Credit Party 

By: 
Name: Gregory C. Lawhon 
Title: 
General Counsel and Secretary 

Senior Vice President Public Polic.y, 

G.B.S. COMMUNICATIONS, INC., as a Credit 
Party 

By: 
Name: G;;gory C. Lawhon 
Title: 
General Counsel and Secretary 

Senior Vice President Public Policy, 



I.S. ADVERTISTNG, WC., as a Credit Party 

By: 
Name: Gregory C. Lawhon 
Title: 
General Counsel and Secretary 

Senior Vice President Public Policy, 

M.B.S. LEASING, INC., as a Credit Party 

By: 
Name: Gregory C. Lawhon 
Title: 
General Counsel and Secretary 

Senior Vice President Public Policy, 

TELESOURCE COMMUNICATIONS, TNC., as a 
Credit Party 

By: 
Name: Gregory C. Lawhon 
Title: 
General Counsel and Secretary 

Senior Vice President Public Policy, 

BIRCH TELECOM OF MISSOURI, WC., as a 
Credit Party 

By: 
Name: Gregory C- Lawhon 
Title: 
General Counsel and Secretary 

Senior Vice President Public Policy, 

BIRCH KANSAS HOLDINGS, NC.,  as a Credit 
Party 

By: 
Name: Gregory C. Lawhon 
Title: 
General Counsel and Secretary 

Senior Vice President Public Policy, 
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BlRCH MANAGEMENT CORPORATION, as a 
Credit Party 

By: 
Name: Gregory C. Lawhon 
Title: 
General Counsel and Secretary 

Senior Vice President Public Policy, 

BIRCH TELECOM OF THE GREAT LAKES, 
N C - ,  as a Credit Party 

By: 
Name: Gri&ry C. Lawhon 
Titlc: 
General Counsel and Secretary 

Senior Vice President Public Policy, 

BIRCH TELEECOM OF THE SOUTH, INC.., as a 
Credit Party 

By: 
Name: Gregory C. Lawhon 
Title: 
General Counsel and Secretary 

Senior Vice President Public Policy, 

BIRCH TELECOM 1996, INC., as a Credit Party 

By: 
Name: Gregory C', Lawhon 
Title: 
General Counsel and Secretary 

Senior Vice President Public Policy, 



IONEX C O W I C A T I O N S ,  INC., as a Credit 
party 

By: 
Name: Gregory C .  Lawhon 
Title: Senior Vice President Public Policy, 
General Counsel and Secretary 

IONEX COMMUNICATIONS NORTH, INC., as a 
Credit Party 

By: 
Name: Gregory C .  Lawhon 
Title: 
General Counsel and Secretary 

Senior Vice President Public Policy, 

IONEX COMMUNICATIONS SOUTH, INC., as a 
Credit Party 

By: 
Name: Gregory C. Lawhon 
Title: 
General Counsel and Secretary 

Senior Vice President Public Policy, 

IONEX TELECOMMUNICATIONS LEASlNG 
INC., as a Credit Party 

By: 
Name: Gregory C. Lawhon 
Title: 
General Counsel and Secretary 

Senior Vice President Public Policy, 

TELECOM RESOURCES, INC., as a Credit Party 

By: 
Name: Gregory C. Lawhon 
Title: 
General Counsel and Secretary 

Senior Vice President Public Policy, 
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BANK OF AMERICA, N.A., in its capacity as 
Administrative Agent 

By: 
Name: 
Title: 



BANC OF AMERICA STRATEGIC SOLUTIONS, 
IN?., as a Lender 

BY 
Name: 
Title: 
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BEAR STEARNS CORPORATE LENDING INC., 
as a Lender 

BY _I... 

Name : 
‘1 it I e: 



MAN MAC 3 LIMITED, as a Lender 

BY 
Name; 
Title: 



MERRILL LYNCH CREDIT PRODUCTS, LLC, 
as a Lender 

BY 
Name: 
Title: 
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UBS WILLOW FUND, LLC, as a Lender 

BY 
Name: 
Title: 
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STRATEGIC VALUE CREDIT OPPORTUfiSITIES 
MASTER FUND L.P. , as a Lender 

BY 
Name: 
Title: 

Signature Page tu DIP Credit Agreement 



STRATEGIC VALUE MASTER FUND LTD., as a 
Lender 

BY 
Name: 
Title: 



RITCHIE SPECIAL CREDIT INVESTMENTS, 
LTD., as a Lender 

BY- 
Name: 
Title: 



SCHEDULE 1 

BAKC OF AMERICA STRATEGIC SOLUTIONS, N C  $ 205,128.21 $ 51 2.82O.52 
RITCHIE SPECIAL CREDIT INVESTMENTS, LTD. $ 180,000.00 $ 450,000.00 
BEAR S T E W S  CORPORATE LENDING INC. $ 86,410.25 $ 216,025.63 
MERRILL LYNCH CREDIT PRODUCTS, LLC $ 186.410.25 $ 466,025.63 
STRATEGIC VALUE CREDIT OPPORTUNlTIES 

STRATEGIC VALUE MASTER FUND LTD. 
MAN MAC' 3 LIMITED 

MASTER FUND L.P. $ 100,000.00 $ 250,000.00 
$ 524,297.97 $ 1,3 10,74493 
S 130,041.01 $ 325,152.52 

U B S  WILLOW FUND, LLC $ 587,692.31 $ 1,469,230.77 
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UNlTED STATES BANKRUPTCY COURT 

FOR THE DTSTRICT OF DELAWARE 

1 

1 

1 

h re ) Chapter 11 

BWCH TIXECOM, WC., et al., Case No. 05-12237 (PJW) 

Debtors. ) Jointly Administered 

INTERM ORDER (I) AUTHORIZING DEBTORS {A) TO OBTAIN 

364(c)(2), 364(~)(3), 364(d)(l) AND 364(e) AM) (B) TO UTILIZE CASH 
COLLATERAL PURSUANT TO 11 USC. 5 363, @I) GRANTWG ADEQUATE 

$5 361,362,363 AND 364 ANb (HI) SCREDULTNG FWAL HEARING PURSUANT 
TO BANKRUPTCY RULES 2002,4001 AND 9014 

WST-PETITION FINANCLNG PURSUANT TO 11 U S C  98 lOS, 361,362,364(~)(1), 

PROTECTION TO PRE*PETlTION SECURER PARTIES PURSUANT TO I1 USC.  

Upon the .motion (the “Motion”), dated August 12,2005, of Birch Telecom, hc. (the 

“Com~anv”) and its affiliated &&OB, each as a debtor and debtor-in-possession (collectively, 

the “D.c.btors”) in the above-capthcd cases (the “Cases”), pursuant to sections 105,361,362, 

363(c)(2), 364(c)(l), 364(c)(2), 364{c)(3), 364(d)(l) and 364(e) of title I f  of tbe United States 

C&, 11 U.S.C. $8 101, et seq. (the “Bankruptcv Code”), and Rules 2002,4001 and 9014 of the 

Federal Rules of Bankruptcy Procedure (the “Bankrutrtcy Rules”), seeking, among othcr things: 

authorization for Birch Telecom Finance, Inc. (the “Borrower“) to obtain ( 1 )  

post-petition financing (the “Financing”), and for all of thc other Debtors (the 

“Guzuantm”) lo guaranty the Borrower’s obligations in cunnection with the Financing, 

up to the aggregate principal amount of $5,000,000 (the actual available principal amoimt 

at any time king subject to those conditions set forth in the DIP Documenb (as defined 

below)), pursuant to the Senior Secured Superpriority Debtor-in-Possession Credit 

Agreement mong the Company, the Borrower, Bank of Amcnca, N.A. (“Bank of 
I 

DKT. NO. 
UT. FILED <%$& 



America”), acting as Administrative Agent (in such capacity, the “A~cn4”) for itself and 

the other lenders fmm time to time party thereto, and such lcnders (togelher with Bmk of 

America, the “DP Lenders”), substantially in the form attachd as Exhibit A to the 

Motion (the “DIP Amemen t”); 

(2) autborizarian for the Debtors to execute and enter into the DE’ Documents 

(as defined below) and to perfom such other and further acts as may be required in 

connection with the DIP Documents; 

(3) the granting of adequate protection of the security interests and liens 

(provided that such security interests and liens a e  valid, perfected a d  indefeasible as of 

thc date on which the Debtor3 filed Ihe Cases (the “petition Date”)) of Bank of America, 

as administralive agent (in such capacity, the ‘Re-Petition AEent”) under thc Second 

Amended and Restated Credit Agreement, dated as of Scptember 30, 2004 (as heretofore 

amended, supplemented or otherwise modifitxi, the “Pre-Petition Ameement”), among 

the Company, the Borrower, the Pre-Petition Agent md the other lenders from time to 

time party thereto (together with Bank of Americii, the “Pm-Petition Lenders”). All of 

the Bomwer’s indebtcdness to the Pre-Petition Lenders in respect of loans made by the 

Pre-Petition Lenders pursuant to, and in accordance with the terms of, the Pre-Pelition 

Agreement, plus, in cach case, interest thermn and fees, expenses (including any 

attorneys’, accountants’, appraisers’ and financial advisors’ fees that are chargeable or 

lreimbursnble under the WPetition Agreement), charges and other obligations incumd 

in connection therewith as provided in the Re-Petition Agreement hereinafter referred. to 

as the “PrePetition Obliiations”), whose liens and security interests are being primed by 

thc Financing; 
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(4) authorization [or the Debtors LO use cash collateral (as such term is defint:d 

in the Bankruptcy Code) in which the PrePetition Lenders have an intenst, and tbe 

p n l i n g  of adequate protection to the &-Petition Lmdcrs with respect to, inter alia, 

such usc of their cash collateral and all use and diminution in the value of \he liens and 

security interests (the “Pre-Pctition Liens”) in the personal and real property (the ‘Re- 

petition Collateral”) described in the Security Documents (as defined in the Pre-Petition 

Agreement) ; 

(5)  the granting of superpriority claims to the DIP Agent and the DTP Lenders 

payable from, and having recourse to, all pre-petition and post-petition property of the 

Debtors’ estates and all procwds thereof, subject to the Carve-Out (as defined below); 

effcctive upon entry of the Final Order (as defined below) granting such (6) 

relief, the limitation of the Debtan’ and their estates’ right to sumharge srgainst collrz&~-al 

pursuant to section 506(c) of the B h p t c y  Code; 

(7) pursuant to Bankruptcy Rule 4001, that an interim hearing (the “Interim; 

Hcarin$’) on the Motion be held before this Court to considm entry of the proposed 

interim order annexed to the Motion (the “Interim Order”) (a) authorizing the B~rrowe~t,  

on an interim basis, to forthwith bormw from the DIP Lenders under the DLP Documents 

up to an aggregate fnincipal rrmount not to excecxi $2,OoO,OOO (subject to any hitations 

of extensions of credit under the DTP Documents), (b} authorizing the Debtors’ use of 

cash collateral, and (c) gravting the adequate protectjcn described herein; and 

(8) that this Court schedule a final hearing (the “Final Hearinq“) to be held 

within 35 days of the Petition Date to consider entry of a final order authorizing the 

halance of the borrowings under the DIP Documents on a final basis, as set forth in the 
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Motion and the DP Documents filed with this Court (the "Final Order"). 

Notice of the Motion, the relief requested therein and the Interim Hetlrj,g has been 

servcd by the Debtors in accordance with Rules 4001(b) and (c) on the thirty (30) largest 

unsecured creditors of the Debtors, on the DIP Agent, the DIP LRn&rs, the he-Petition Agent, 

the Prc-Petition hnders and on the United Stutes Trustee for the District of r)elawm. 

Thc Interim Hearing having been held by this Court on August 15,2005. 

Upon the recod made by the Debtors at the Interim Hearing and after due deliberath 

and consideratiwn and sufficient cause appearing therefor; 

IT I[$ P O W ,  DETERMJNED, ORDEEED AND ADJUDGED, that: 

1. Jurisdiction. This Court has core jurisdiction over the Cases, this Motion, and the 

parties and property affected hereby pursuant to 28 V.S.C. 86 f57m) and 1334. Venue is proper 

before this Coufl pursuant 10 28 U.S.C. $8 1408 and 1409. 

2. Notice, The notice gven by the Debton of the Motion and the Interim Hearing; 

complies with Bankruptcy Rules 4001(b) and (c). 

3. Findings Regardiq the Fimcing d Use of Cush GoEktreral. 

(a) 

(b) 

Good cause has k e n  shown for the entry of this lnterim Order. 

The Debtors have an immediate need 10 authorize the Financing and use of 

Cash Collated (as defined below) in order to permit, among other things, the orderly 

conlinuation of the operation of their businesses, to maintain business relationships with vendors, 

suppliers and customers, to make payroll and to satisfy other working capital and operational 

nee&. The ability of the Debtors tu obtain sufficient worhng capital and liquidity through the 

use of Cash Collateral (as defined below), incurrencc of new indebtedness for borrowed money 

and other financial mxmrrdations is vital to the preservation and majntcnance of the going 
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concern values of the Debtors and to a successful reorganization of the Debtors. 

(c) The Debtors have been unable to obtain financing from S O U ~ C ~ S  other than 

the DIP Lenders on more favorable t e r n  than under the DIP Documents and are unable to 

obtain adequ~te unsecured credit allowvablc under section 503(b)(i) of the Bankruptcy Code 

administrative expense. The Debtors are also unable to obtain secured credit allowable under 

sections 364(c)( 1). 364(c)(2) and 364(c)(3) of the Banhptcy  Code without thc Debtors granting 

i m  

to the DIP Agcnt and the DIP Lenders, subjcct to the Carve-Out as provided for hemin, the DIP 

Liens and the Superpriority Claims (each as defined below) under thc terms and conditions set 

forth in this Order and in the DIP Documents. The terms of the Financing and the use of Cash 

Collateral appcar to be fair and reasonable, rcflect the Pebtors’ exercise of prudent business 

judgment consistent with their fidtlciary duties and constitute reasonably equivalent value and 

fair consideration. 

(d) Based on the record presented to the Court by the Debtors, it appears that 

the Financing has been negotiakd in good faith and at m ’ s  length between the Debtors, the DIP 

Agent and the DIP Lenders, and all of the Debtors’ obligations and indebtedness arising under, 

in respect of or in connection with the Financing and the DIP Documents, including without 

limitalion, (i) all loans madc to the Debtors pursuit to the DIP Agteemmt, and (ji) any 

Obligations (as defined in the DZP Agreement), including credit extended in respect of ovcrdr,& 

3nd related liabilities arising from depository, treasury, and cash management services or in 

connection with any automated clearing house transfer of funds provided by Bank of AmeticEr, or 

any other DIP LAnder or my of their respective affiliates (or any person that was a DIP Under or 

an affiliate of a DIP Lender at thc time so provided) (all of the foregoing in clauses (i) and (ii) 

collectively, the “DIP ,Obligations”), h a w  been extended by the DP Agent, the DTP Lenders and 
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their respective affiliates in good faith, as that tern i s  used in section 364(e) of the Bankruptcy 

Code and in exprcss reliance upon the protections offered by section 364(e) of the Bankruptcy 

Code, and shall be entitled to the full protection of section 364(c) of the Bankruptcy Code in the 

event that this Ordcr or any provision hereof is vacated, reversed or modified, on appeal or 

(e) Subject to paragraph 17(b), below, the Debtors (for them~elves, but not for 

their estates of other parties in interest) stipulate and agree (i) to the validity of the Pre-Petition 

Obligations, without defense, offset or counterclaim of any kind, in an amount no less than 

$100,000,000, plus accrued interest, fees, costs, and expenscs i n c u d  in ConnKtion therewith as 

provided under the Pre-Petition Agreement; (ii) to the validity, perfection and priority of the Re- 

Petition Liens; (iii) that the Debtors waive any right to challenge or contest the Pre-Petition 

Obligations and Pre-Petition Liens; (iv) that the Debtors have no valid claims or causes of action 

against the Pre-Petition Agcnt or any Pre-Petition Lender with respect to the &-Petition 

Agreement or any relatcd documents or transactions; (v) that pursuant to thc Second Amended 

and Restated Guarantee and Collateral Rgrcement, &ted as of Scptcmber 30,2002 (the 

“Guaranteei’), entered into by the Compmy, the Bowowcr and the Guaran tors, the Guarantors 

have unconditionally guaranteed dl the Pre-Pctition Obligations owed by the Borrower to the 

PR-Petition Agcnt and the Pre-Petition Lenders; and (vi) rhat the Guarantee continues in full 

force and effect notwithsmding any use of Cash Collatcral permitted under this Order or any 

financing and financial accomhtjons  extended by the DIP Agent or DIP Lenden 10 the 

Debton pursuant to rhe terms of this Order OT the DP Documents. 

Re-Petition Lenders holding more thin 50% of thc aggregate unpaid 

principal mount of the Pre-Petition Obligations outstanding under thc Pre-Petition Agreement 
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(the “Required he-Petition Lenders”) have consented to the bebtors’ entering into the financing 

a~~angements contemplated by this Order and the DIP Documents and to thc Debtors’ ue of 

Cash Coll;\terill in which the &-Petition Agent and the Re-Petition LRnders have an interest, on 

the terms and conchtions set forth in this Order (the “Consent”). The Conscnt is expressly 

limited to the post-petition financing being provided by the DIP Lenders as conternplatcd by this 

Ordcr and the DIP Agreement, The protections provided in this Order to the Pre-Petition Agent 

and the €’re-Petition Lenders are in exchange for the Consent and are consistent with and 

authorized by the Bankruptcy Code. 

(9) The Debtors have requested entry of this Order putsuant to Bankruptcy 

Rules 4001(b)(2) and 4001(c)(2). Absent entry of this Order, the Debtors’ estates will be 

immediatcly and irreparably hamed. Consummation of the Financing and the use of Cash 

Collateral in accordmce with this Order and h e  DIE’ Documents is therefore in the best ink=$$ 

of the Debtors’ estates. 

4. Autbn‘zution of the Financing and the DZP Documnlhq. 

(a) The Debtors are hereby authori~xd to enter into the DIP Rwuments. The 

Borrower is hereby authorized on an interim basis to borrow rnwney pursuant to the DIP 

Agreement, and the Guarantors arc hereby authorized to guaranty such borrowings, up to an 

aggregate principal 01 face amount of $2,~,000 (plus jnterest, fees and other expenses provided 

for in the DIP Documents), subject to any limitations to extensions of credit under the DIP 

Documents, until entry of the Final Ordw with respect to the Motion and thereafter in such 

amounts as may be permitted by such Final Order, all in accordance with the terms of this Order 

and the DIP Dwuments, which shall be used for all purposes pemitted under the DIP 

Documents. In addition to such amounts and obligations, the Debtors are authorized to incur 
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overdrafts and dated  liabilities arising from treasury, depository and cash management service:; 

or in connection with any automated clearing house fund transfers provided to or for the benefit 

of the Debtors by Bank of America, or any other DLP Lender or any of  their respective affiliates; 

pruuibd, however, that nothing herein shall quire  Bank of America or any other party to incur 

overdrafts or to provide any such services or functions to the Debtors. 

@) In furtherance of the foregoing and without further approval of this Court, 

all acts, to make, execute and deiiver all instruments arid each Deblor is authorized to 

document$ (including, without limitation, the execution or recordation of security agreements, 

mortgagcs and financing Statements), and to pay a1211 fees, that may be reasonably rcquired or 

necessary .for the Debtors’ perfm”nxmce of their obligations under the DIP Documents, including, 

without limitation: 

(i) the execution, delivery and performance of the Credit Documents 

(as defmed in the DIP Agreement) and any exhibits attached therero, including, 

without limitation, the DIP Agreement and the Guaranty and Collateral 

Agreement (as defined in the DIP Agrcemeot) (collectively, and together with the 

letter agreements referred to in cI3usc (iii) below, the “DIP Documents”), 

(ii) the execution, delivery and performance of one or more 

amendments to the DTP Agreement for, among other things, the purposc of 

(w) adding additional financial institutions as DIP Lenders, (x) reallocating the 

codt rnentS  for thc Financing among the DIP Lenders, (y) putting in place 

limitations on extensions of credit or (z) ut any time prior to the entry of the Final 

Order, changing the Structure, terms or pricing of the Financing, in each case of 

(w), (x), (y) and (z), in such form as the Debtors, the DIP Agent and the DIP 



knders may agree; pruvided that the Debtors shall provide such notice as is 

practicable of any proposed amendmen& in advance of the Find Hearing to the 

United States Trustee for the District of Delawm and counsel for any statutory 

committee of unsecured crediton appointed in the Cases (each, a “Cornittee”), 

provi&d,firther, that the failure to provide such notice shall have no impact on 

the effectiveness of any such amendment, and (B) it is understood that no further 

approval of this Court shall be required for amendments to the DIP Agreement 

that do not shorten the maturity of the extensions of credit thereunder, do not 

increase thc commitments, do not increase the maximum agpgate amount of 

indebtedness that may be incuued thereunder, or do not increase the rate of 

interest or fees payable thereunder, 

(iii) the nan-refundable payment to the DIP Agent or the DLP tenderr;, 

as the case may be, of the fees referred LO in the DIP Agccment (and in the 

separate lcttcr agreements between one or more of thc DIP Agent and the DIP 

Lenders in connection with the Financing) and reasonable costs and expenses as 

may be due ~TCITII time to time, including, without limitation, reimbursable fees 

and reasonable and documented expenses of the professionals ret;lined as 

provided for in the DIP Documents, and 

(iv) the performance of alJ other acts required or advisable under or in 

connection with the DIP Documents. 

( c )  Upon execution and delivery of the DIP Ducumcnts and the en#ry of the 

Interim Order, the DIP Documents shdl constitute valid and binding obligations of h e  Debtors, 

enforceable against each Debtor ptlrty thereto in accordance with the terms of the DJP 
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Documents. No obligation, payment, transfer or grant of security under the DIP Documents or 

this Order shall be stayed, restrained, voidable, or recoverable under the Bankruptcy Code or 

under my applicable law (including without limitation, under section 502(d) of the Banlauptcy 

Code), or subject to any defense, rcduction, setoff, recoupment or counterclaim. 

5 .  

(a) Pursuant to section 364(c)(1) of the Bankruptcy Code, dl of theDIP 

Obligations shall constitute dlowed claims against the Debtors with priority over any and all 

administrative cxpmses, diminution claims (including all Adequate Protection Obligations (as 

defined below)) and all other cl#ims against the Debtors, now existing or hereafter arising, of iiriy 

kind whatsoever, including, without limitation, dl administrative expenses of the kitid specified 

in sections 503&) and 507@) of the Bankruptcy Code, and over any and all administrative 

cxpnses or other claims arising under Sections 105,326,328,330, 331,503@), S07(a), 507(b), 

726, I i 13, 1 I14 or any other provisions of thc B h p t c y  Code (the "Su~emriority Claims"), 

whether or not such expenses or claims may become secured by a judgment lien or other 

non-consensud lien, levy or attachment, which allowed claims shall be payable from and have 

recourse to all pre- md post-petition property of the Debtors and all proceeds thereof, subject 

only to the payment of the Cme-Out to the extent specifically provided for herein. 

(b) For purposes hereof, the "Carve-Out" mcans {A) d1 allowed professional 

rees and disbursements incurred by the professionals retained pursuant to Bankruptcy Code 5s 

327 or 1103(a) by the Debtors and my statutory committee of unsecured crediton appointed in 

the Chaptm 11 Cases (and any disbursements of any member of such committee) (1) in an 

aggregate dillowed mount  not to exceed $1 ,OOO,OOO (the "Post-Dcfault Carve-Out Amount") on 

account of such professional fees and disbursements incuwd following the "Default Poiat" (as 



defined below), plus (ii) the aggregate allowcd mount (the ",ke-Dcfault Carvc-Out Amount") of 

all unpaid professional fees and disbursements incurred, accrued or invoiced from the Petition 

Date until the Default Point; provided, that 811 such professional fees and disbursements to the 

extent allowed shall be paid pursuant to interim compensation procedures establishcd in an order 

of the Bankruptcy Court and shall be subject to final allowance by order of the Bankruptcy 

Court under sections 330 and 331 of thc Bankruptcy Code; and (33) all fces required to be paid to 

the Clcrk of the Bankruptcy Court and to thc 'United States Trustee under section 1930(a) of title 

28 of the United States Code. Notwithstanding anything in this Interim Order to the contrary, 110 

loans, Cash Collateral or any portion of the Carve-Out may bc used to object to or contest in any 

manner, or raise any defense to, the validiity, pcrfection, priority or enforceability of the he- 

Petition Obligations, the DIP Obligations, the Pre-Petition Licns, the DIP Liens, the Adequate 

Protection Liens, or to assert any claims or causes of action against the Pre-Petition Lenders, the 

Prc-Pelitim Agent, the DIP Lenders or the DIP Agent, whether through an advcrsary proceeding, 

canrestcd matter or otherwise, provided, however, that up tu $50,000 of the Carveaut may be 

used to pay Tor professional fees and disbursements incurred in connection with the investigation 

of the matten described above. None of the DIP Agent, the DIP Lenden, the PE-Petition Agent 

or the Pre-Pctition LRnders shall be responsible for the direct payment or reimbursement of an:y 

professional fees or disbursements incurred in connection with the Debtors' cases under my 

chapter of the Bankruptcy Code, and nothing in this Order: or otherwise shall b~ consmed to 

obligate the DIP Agent, the DJP hnders, the Pre-Pelition Agent or the Pre-Petition Lenders in 

any way to pay professional fees or disbursemmts, or to ensure that the Debtors have sufficient 

funds 10 pay such professional fees or disbursements. As used herein, "Default Point" means 

that date when (x) an unwaived event of Default (as defined in the DIP Agreement) shalJ have 



occurred and is continuing; (y) the D1P Agent and the DTP Lendcrs have permanently ceased 

making advances or extensions of  credit to the Debtors under the DIP Agrecment; and (2 )  (i) 

either the 1)P Agreement and the other DIP Documents or the Debtors’ rights to use Cash 

Collateral are permanently terminated (or both) and ( i i>  the DIP Agent or the Pre-Petition Agent 

shall have provided at least five (5 )  business days’ notice to the affected professionals of a date 

certain on which a Default Point shdl occur. 

6. DIP Liens. As security for the DIP Obligations, effective and perfected upon the 

date of this Ordcr and without the necessiry of the execution, recordation of filings by the 

Debtors of mortgages, security agre;ements, control agreements, pledge agreements, financing 

statements or other similar documents, the following security interests and liens are hereby 

granted to thc DLP Agent for its own benefit and the benefit of the DLP Lenders (all property 

identified in clauses (a), (b) and (c) below being collwtive?y rcferred to 51s the ‘‘Collated”), 

subject to the payment of the Carve-Out (all such liens and sccurity Interests granted to the DIE) 

Agent, for its benefit and for the benefit of the DP Lenders, punumt to this Order and the DIP 

Documents, the ’DIP Liens”): 

(a) First Lien on Unencumbered Properfy. Pursuant to section 364(c)f2) o€ 

the Bankruptcy Code, the DIP Agent is hereby grant4 (for the bend7 t of itself and the DIP 

Lcnders) a vdid, binding, continuing, enforceable, fully-perfected first priority senior security 

interest in and lien upon all pre- and post-petition property of the Debtors, whether existing on 

the Pctition Date or thereafter acquircd, that, on or as of the Petition Date is nut subject to valid, 

perfected and nan-avoidiible licns (collectively, “Uncncum,bered Promrty”), including without 

ljmiwijon, all cash and cash collateral of the Debtors (whether maintained with the DIP Agent or 

othetwisc) and any investment of such cash and cash coHateral, inventory, accounts receivable, 

12 



intercompany notes, tax refund claims, insurance proceeds and tort claims whether arising befcrre 

or afier the Petition Date, contracts, properties, plants, eyuipmenl, general intangibles, 

documents, instruments, interests in leaseholds, real properties, chattel paper, fixtures, deposit 

and other accounts (including thc Rmtricted Account as defined below), patcnts, copyrights, 

uadernarks, trade names, rights under Federal Communications Commission or other license 

agmments, and other intellectual property and capital stock of subsidiaries of the Borrower arid 

&e G u m t o r s  and the proceeds of all the faregoing. Unencumbered Property shall exclude the 

Debtors’ claims and causes of action under sections 544,545,547,548 and 550 of the 

Bankruptcy Code, 01 any other avoidance actions under the Bankruptcy Code (collectively, 

“Avoidance Actions”) and any procceds or property recoverecl, unencumbered or otherwise this 

subject of successful Avoidance Actions). 

(b) Liens Wmim PrePetition Lcnders‘ Liens. Pursuant to secrion 364(d)(l) 

of the Bankruptcy Code, the DIP Agent (for the benefit of itself and the DIP hnders) is hereby 

granted a valid, binding, continuing, enforceable, fully-perfected fitst priority senior priming 

security interest in and lien upon all pre-petition and post-petition property of the Debtors, 

including, without limitation, all cash and cash collateral of the Debtors (whether maintained 

with the DIP Agent or otherwise) and any investment of such cash and cash collateral, inventory, 

accounts rcceivable, intercompany notes, tax refund claims, insurance proceeds and tort claims 

whether arising before or after the Petition Date, contracts, propeaies, plants, equipment, general 

intangibles, documents, instruments, interests in leaeholds, real properties, chattel pawr, 

fixtures, deposil accounts, patents, copyrights, trademarks, trade names, rights under Federal 

Communications Commission or other license agreements, and other intellectual property and 

capital stock of subsidiaries of the Borrower and the Guarantors and the proceeds of all the 



foregoing, whcthcr now existing or hereafter acqoircd, that is subject tu the existing liens 

piesently securing the Prc-Petition Obligations (collectjvdy, the “Primed Liens”). Such security 

interests and liens shall be senior in all respccts to the Primed Liens and any other interests in 

such property of the h-Petition Lenders arising from current and future liens of the Pre-Petition 

Lcnders (including, without limitation, adequate protection liens granted hereunder}, but shall 

not be senior to any valid, perfected and unavoidable interests of other paflies arising out of 

liens, if any, on such ptopeny existing immedittteely prior to the Petition Date, or to any valid, 

perfected and unavoidable intefisu in such property arising out of liens to which the liens of the 

Pre-Petition Lmdcrs become subject subsequent to the Petition Date a permittcd by 

section 546(b) of the Bankruptcy Code. 

(c) Liens Junior to Certain Other Liens. Pursuant to section 364(c)(3) of the 

Bmkruptcy Code, the DP Agent (for the benefit of itself and the DLP hnders)  is hereby granted 

valid, binding, continuing, enforceable, fully-perfected security intcrcsts in and liens upon all 

pre-petition and post-petition property of the Debtors (other than the properly described in 

clauses (a) or (b) of this paragraph 6, as to which the liens and security jnLerests in favor of the 

DIP Agent will be a described in such clauses), wheiher now existing or hereafter acquired, h a t  

is subject to valid, perfected and unavoidable liens in existcnce imnedjately prior to the Petition 

Date or to valid and unavoidable lien$ in existcnce immediately prior to the Pctition Date that me 

pexfectd subsequent to the Petition Date as permitted by section 546(b) of the Bankruptcy Code, 

which secwity interests and liens in favor of thc DIP Agent are junior to such valid, perfected 

and unavoidable liens. 

(d) Liens Senior to Certain Other Liens. The DIP Liens and the Adequate 

Protection Liens (as defiincd below) shall not be subject or subordinate to (i) any lien or securit:y 



interest that is avoidcd and preserved for the benefit of thc Debtors and their estates undcr 

section 551 of the Bmkmptcy Code or (ii) any liens arising after the Petition Date including, 

without limitation, any hens or security i W m t s  grantcd in favor of any fedeml, state, rnunkipd 

07 other governmental unit, commission, board or court for any liability of the Dcbtors. 

7. Protection of PIP hrtdcrs ’ Rights. 

(a) So long as there are any borrowings or other amounts (other than 

contingent indemnity obligahrs as to which no claim has b n  asserted when all other amounts 

have been paid) outstanding, or the DP Lenders have my commitment under the DIP 

Aeernent, the Re-Petition Agent and h-Petition Lmders shall (i) take no action to fotw;losr: 

upon or recover in connection with the liens granted pursuant to the Pre-Petition Agreement 01‘ 

this Order, or stherwise exercise remedies against any Collateral or seek additional adequate 

protection or othcr reli. ef and fii) not file any hrthca financing statements, trademark filings, 

copyright filings, mortgages, notices of lien or similar instruments, or otherwise takc any action 

to perfect their security interests in the Collateral unless required by applicable stttk law to 

continue the perfection osf valid and unavoidable liens or security interests 8s of the Petition Date. 

(b) The automatic stay provisions uf section 362 of the Bankruptcy Code atc 

modified to the extent necessary to permit thc DIP Agent and the Rquired DIP lenders to 

exercise, (i)  upon the occurrence of an Event of Default, all rights and remedies under the DIP 

Documents other than those rights and mrnedies against the Collateral as provided in clause (ii) 

below, including, without limitation, (A) terminating thc commitments under the DIP Agreement, 

(Y) declaring the DTP Obligations due and payable or (z) charging the defduh interest rate 

provided for in section 2.8@) of the DIP Agreement und (ii) upan the Occurrence and during Ehe 

continuance of ttn Event of Default, to the extent provided for in the DIP Agreement and aftcr the 



giving of five business days’ prior written mice to counsel to the Debtors, counsel to the 

Committee, counsd to the Pre-Petition Agent and the United States Trustee for the District of 

Delaware, all rights tmd remedies against the Collateral provided for in the DIP Documents 

(including, without limitation, the right to setoff monies of thc Debtors in accounts maintained 

wifi the DIP Agent or any DIP Lender). In any hearing regarding any exercise of rights or 

remedies, the only issue that may be raised by any party in opposition thereto shall be whether, 

in fact, an Event of Default has occurred and j5 continuing, and the Debtors and the Pre-Petition 

Lendes hexeby waive their right to scck relief, including, withoul limi~tiotl, under section 105 

of the Bankruptcy code, to the extent such relief would in any way imp& or restrict the rights 

and remedies of the DIP Agent Or the DLP Lenders set forth in this Older or the DIP Documenls. 

In no event shall the DLP Agent or the DIP Lenders he subject to the equitable doctrine of 

“manhal’ling” or any similar doctrine with respect to the Cdflateml. 

8. Limitation on Charging E,xpemes Against Collaierui. Subject to and effectivc 

upon entry of the Final Order granting such relief, except to the extent of the Carve-Out, no 

expenses of administration of the Cases any future proceeding that may result therefrom, 

including liquidation in bankruptcy or other proceedings under the Bankruptcy Code, shall be 

charged against or recovered from the Cohtml  swuting the DIP Obligations or the Pre-Petition 

Obligations pusuant to section 506(c) of the Bankruptcy Code or my similar principle of law, 

without the prior written consent of DLP ljenders holding at least a majority of thc commitments 

under &he DIP Agreement (the “Rwuired DIP Lender$’) ox the Required h-Petition Lenders, 

wd no such consent shall be implied from any other action, inaction, or acquiescence by the D I P  

Agent, the DIP Lenders, the Pre-Petition Agent or the Pre-Petition L,endets. 

9. The Cash Colkuterul. For purposes of this Order, the term “Cash Cdlateral” shalf 
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mean and include all “cash collateral” ;zs &fined by section 363 of the Bankruptcy Code, 

deposits subject to setoff, and cash arising from the collection, sale, lease or other disposition, 

use or conversion to cash of any property of the Debtors in which the Pre-Petition Agent or Pre- 

Perition Lenders have any lien or security interest, whether such liens or security intereSfS 

(including, without lixnilation, any adquatc protection liens ar security intmsts) existed at the 

commencement of the Chapter 11 Cases or arise tbenMer pursuant to this Order, the Final 

Order or any other order of the Court, applicable law or otherwise. 

10. Use of Cash Cdlaeral. Based on the Consent of lbe Required Pre-Petition 

Lenders on the terms set forth in th is  Order, including, without limitation, in paragraphs 3,7,8, 

1 I, 12, 13, 14, 15,16 and 17 hereof, Lhc Debtors are h m b y  authorized tu use all Cash Collateral 

of the Pre-Petition Lenders as contemplated by the Apprwed Wcekly Forecasts (as defined in 

the DP Agreement) md the Prc-Petition Lenders are dirwted promptly to turn over to khe 

Debtors all Cash Collateral received ur held by them; provided, that the Pre-Petidon Lenders at 

granted adequate protection as hereinafter set forth. The Debtors’ right to use thc Cash 

Collaterat shall terminate automatically upon the earlier of the Revolving Credit Tennin3tion 

Date (as defined irr the DIP Agreement) or the date on which the Debtors fiil to comply with the 

adequate protection provjsions specificd in paragraph 11 or 12 of this Order, after the giving of 

five business days’ prior written notice to counsel to the Dcbturs, counsel to the Committee, 

counsel to the Pre-Petition Agent and the United States Trustee for the hstrict of Delaware, 

11. Adequate Prutection. The Pre-Petition Lenders are entitled, pursuant to 

sections 36 1,363(e) and 364(d)(l) of the Bankruptcy Code, to adequate protection of their 

interest in the fie-Petition Colhkxal, including the Cash Cdaterttl, to the, extent that their 

interests in the he-Petition Collated constitute valid, perfected and indefeasible security 

17 



interests and liens as of the Petition Dtrte, for and equal in amount to thc aggregate diminution irr 

vajue, if spy, of the Pre-Petition Lcndcrs’ interests in the Debtors’ interests in the Pre-Petition 

Collateral, including, without limitation, any such climin~tion resulting from the sale, lease or we 

by the Debtors (or other decline in value) of Cah Collaleml and my other Pre-Petition 

Collateral, the priming of the Re-Petition Agent’s security inkrests and liens in the Re-Petition 

Collateral by the DIP Agent and the DIP Lenders pusmnt to the DlP Documents and this Order, 

and the imposition of the automatic stay pursuant to section 362 of the Bankruptcy Code 

(collec tivel y1 the “Adeauate ‘Protection Q$Jigations”). The Pre-Petition Agent Qnd the Pre- 

Pctition Lenders consent to and are hereby grm&d the following: 

(i) Adewiite Protection Liens. As security for the payment o f  the 

Adquatc Protection Obligations, the Pre-Petition Agent (for itself and for the 

bnefit of the Pre-Feeition Lenders] is hereby $ranred Qeffmtive and perfected 

upon the date of this Order and without the necessity of the execution by the 

Debtors of mongages, security agreements, pledge agreements, financing 

statements or other agreements) a replacement security interest in and lien upon 

all Colatertii other than Avoidance Actions, subject and subordinate only to 

(A) the security interests and liens grmted to the DJP Agent for the benefit of the 

DW Lenders in this Order and pmuanl to the DP Documents and any Gens on 

rhe Collated IO which such liens so granted to the DP Agenr are junior and 

(B) the Carve-Out (the “Adwuate Protection Liens”), 

(ii) Section 507fi) Claim. The Pre-Petition Agent and the Pre-Petition 

Lenders m hereby granted, subject ta the payment of the Cwe-Out, n 

superprioriry claim in the urnounl of the Adequate Protection Obligations as 
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providcd for in section 507Ib) of the Bisnkmptcy Code, immediatelyjunior to th~e 

claims under section 364(c)( 1) of the Bankruptcy Code held by the DIP Agent 

and the DIP Lenders (the “Section 507b) Claim”), provided, however, that the 

Pre-Petition Agent and the Pre-Petition knders shall not receive or retain any 

payments, property or other amounts in respect of the Section S07(b) Claim 

&ranted hereunder or under the Pre-Petition Agreement unless and until the DIP’ 

Obligations have been indefeasibly paid in cash in full (other than contingent 

indemnity obligations as to which no cIairn h#s been asserted when all other 

amounts have k n  paid); 

(iii) Res and Exwnscs. Subject to section 506(b) of the Bankruptcy 

Code, the Re-Petition Agent shall receive from the Debtors current cash 

payments of all nixsonable and documented ~ W S  and cxpcnses payable to them 

under the PwPetition Agreement, including, but not limited to, their reasonable 

fees and disbursements of onc external counsel, one local counsel, financial sind 

other: consultants, and shall be entitled to the payment of such a t i o n a l  fws and 

expenses as thcy may accrue. 

(iv) Reporting Requirements. The Pre-Petition Agent shall nxeive the 

same reports and other information required to be provided to the DTP Agent 

under the DIP Documents, regardless of whether or not the Ravolving Credit 

Tednation Date has o c c u d .  

Net Cash Proceeds. All Net Cash Proceeds of a Substantid Transaction (as each 12. 

such term is defined in the DIP Agreement) shall be deposited in a segregatcd account 

mainhind by the DTP Agent (the “PlP Collateral Account”) as collateral securing the DIP 



Obligations, until the amount in the DIP Collateral Account equals the commitmmt under the 

DIP Agrecment, and second remittcd to the Pre-Petition Agent, for application to any and all 

Pre-Petition Obligations in accurdance with the terms of the Pre-Petition A p m e n t :  provi&d, 

that the Net Cush Prweeds of a sale of all or substantially all of the assets of the Debtors in 

Substantial Transaction, as set forth in clause (iii) thereof, ( x )  shall be applied frrst to repay in 

full the Revolving Credit Loans and all dhet Obligations under the DIP Agreement, at which 

time the carnrnitment under the DIP Agreement shall be reduced to zero ($01, and second 

remitted to the Pre-Petition Agent, for application to any and all Pre-Petition Obligations in 

accordance with the terms of the Prc-Petition Agreement, and (y) shall be subject to the Ctrrve- 

Out to the extent provided in any order governing the relevant sale. Neither the Debtors nor their 

estates shall have any interest in the DIP Collateral Account. 

13. Debtors’ Waiver s f R i g h .  The Debtors (for themselves, ~ U O  not their estates ax8 

any other parties in interest) hercby irrevocably waive, and are barred from asserting or 

excrcising any right, (a) without Agents’ and Lenders’ prior written consent (which may be 

withheld in their sole discretion), or (b) without prior indefeasible payment and satisfaction in 

full in cash of thc DIP Obligations md the termination of the DIP Lenders’ commitments under 

the DIP Agreement ( i )  to grant or impose, or request that the Court grant or impose, under 

section 364 of the Bankruptcy Code or otherwise, liens on or security interests in my Post- 

Petition Collateral, which are pari passu with, qual  to or superior to the DTP Agcnts’ or hndexs’ 

liens on and security interests in such Post-Petition Collateral granted under this Order; (ii) to 

grant or imposc, ur request that the Court grant or impose, under section 364 of thc Bankruptcy 

Codo or otherwise, claims or expenses against the Debtors, which aw pari passu with, equal to or 

superior to the DIP Agents’ or Lenders’ claims and expenses granted under this Order; (i i i )  to 
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request that the Court authorize the use of Cash Coliateral in which Agents or Lenders have an 

interest or \he sale, lease, or other disposition of any property of Debtors’ estates in which 

Agents or XRnders have a lien or security jnlersst, except as CXPTCSS~Y permitted hereunder or 

under the D P  Agreement; or (iv) to modify or affect m y  of the rights of Agents or Lenders 

undcr this Order or any DIP Documents by any order entcrcd i n  any of the Chapter 1 B Cases or 

any Successor Casc. 

14. Restricted Accounl. If, on any Friday, no amounts are outstanding under the 

Financing, the Debtors shall deposit Adjusted Excess Cash On Hand or Net Cash Proceeds, each 

as defined in the DIP Agreement, into a restricted account maintained af Bank of America (the 

“Restricted ACCOUR~’). The Debtors may not withdraw funds from the Restricted Account (i) 

without the wrjtkm consent of the Required DIP Lenders, or, if the commitments under the DI?? 

Agrmment havc been reduced ta zero and ehe DIP Obligations have been paid in iuH, h e  

Required Pre-Petidon Lenders, in each case, such consent not to be unreasonably withheld, or 

(ii) if a Default or Event of Default shall have occurred and be continuing immediatcly prior to 

the withcbawal of funds. 

15. Perfmion of Dip Lieas md Adequrrle Prormtbn Liens. 

(a) Subjcct to the provisions of paragraph 7(a) above, the DLP Agent, the DIP 

Lenders, the Re-Peti tion Agent and the Pre-Petition Lenders arc hereby authorized, 

notwithstanding section 362(a) of the Bankruptcy Cde,  but not required, to execute, file or 

record, as appropriate, financing statements, trademark filings, copynght filings, mortgages, 

notices of lien or similar instruments in any jurisdiction or take any other action in order to 

validate and perfect the liens and security interests granted to them hereunder. Whether or not 

the DIP Agent on behalf of the DLP Lenders, with respect to the DIP Liens, or the Pre-Petirjon 
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Agent on behalf of the Re-Petition Lenders, with respect to the Adequate Protection Liens, shdl, 

jn it$ UJ their sole discretion, choose to file such financing statements, trademark filings, 

copyright filings, mortgages, notices of lien or similar inslrumentS or otherwise confirm 

perfection of the liens and security interests granted to them hereunder, such liens and security 

interests shall be deemcd valid, perfected, allowed, enforceable, non-avoidable and not subject to 

challenge, dispute or subordination, at the time and on the date of entry of this Order. Upon the 

request of he DIP Agent or the Re-Petition Agent, each of the DIP Agent and the €%e-Petition 

Agent, without any further conscnt of any party, is authorized to kke, execule and deliver such 

instruments (in each case without representation or warranty of any kind) to enable the DIP 

Agent or the Pre-Petition Agent to further validate, perfect, preserve and enforce the DIP Liens 

(in the case of the DIP Agent) or Adequate Protection Liens (in the case of the Pre-Pctition 

Agent). 

(b) A certified copy of this Ordcr may, in the discretion of the Pre-Petition 

Agcnt or the DIP Agent, be filed with or recorded in filing or recording offices in addition to or 

in lieu uf such financing statements, mortgages, notices of lien or similar instrumcnts, and all 

fjljng offices are hereby authorized to accept such certified copy of this Order for filing and 

recardin g. 

16. Preservation of Rights Grunted Under the Order. 

(a) No claim or lien having a priority superior to or p~ passu with those 

granted by this Order to the DIP A.gent and the DIP Lenders shall be granted of: allowed while 

my portion of the Financing (or any refinancing thereof) or the commitments thereunder or thc 

DIP Obligations remain outstanding, whether under section 364(d) 0% the Bankruptcy Code or 

otherwise, 
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(b) Unless all DIP Obligations shall have ban paid in full in cash (other than 

contingent indemnity obligations as to which no claim has been asserted when all other amounts 

have bccn paid) and the commitments under the DLP Agmrncnt ham tcrrninated (collectively, 

f ie “PTP Pay-Out”), the Debtors shall not seek, and it shall constitute an Event of Default and a 

termination of the right to use Cash Collateral if m y  of the Deblors seek, or i f  there is entered, 

(i) any modifications or extensions of this Order without the prior written consent of the 

Required DIP Lenders, and no such consent shall be implied by m y  other action, inaction or 

acquiescence by the DIP Agent, or (ii) an order dismissing any of the Cases. lf an Order 

dismissing any of the Cases under section 11 12 of the Bankruptcy Code or otherwise is at any 

time entered, such order shall provide (in accordance with sections 105 and 349 of the 

Bankruptcy Code) that the Superpriority Claims, priming Jicns, security interests and 

replacement security inkrests granted to the DP Agent and, as applicable, the Re-Peeirjon 

,Agent pursuant to this Order shall continue in full force and effect and shall maintain their 

pxiorities as provided in this Order until the DIP Pay-Out shall have occurred and all Adcquate 

Protection Obligations shall have been paid and satisfied in full in cash (and that such 

Superpriority Claims, priming liens, security interests and replacement security interests, shall, 

notwithstanding such djsrnissal, remain binding on all parties in interest). 

(c) If any or all of thc provisions of this Order are hereafter reversed, 

modified, vacated or stayed, such reversal, modification, vacation or stay shall not affect (i) tha 

validity or enforceabibty of any DJP Obligations or Adequate Protection Obligations incurred 

prior to the actual receipt of written notice by the DIP Agent or Pre-Petition Agent, as applicable, 

of the effective date of such reversal, stay, modi ficalim or vacation or fii) the validjty, priority, 

perfection or enforceability of any security interest, lien or priority authorizcd or created hereby 
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or pursuant to the DLP Agreement with respect to any DIP Obligations or Adequate Protection 

Obligations. Notwithstanding any such reversal, stay, modification or vacation, all obligations 

and other financial accommodations made pursuant to this Order, all DIP Obligations and any 

use of Cash Collateral and other Pre-Petition Coilaterd by the Debtors prior to the actual receipt 

of written notice by the DLP Agent or the Pre-Petition Agent, z1s applicable, of the effective date 

of such reversal, stay, modification or vacation shall be govcrned in all respects by the original 

provisions of th is  Order, and the DIP Agent, Prc-Pctitim Agent, DIP Lenders and Re-Petition 

L c n d m  shall bc cntitled to all the rights, remedies, privileges and bencfits granted herein, 

inchding, without limitation, the DIP Liens, Superpfiority Claim, Adequate Protection 

Obligations and Adequate Prowtion Lien. 

(d) Except as expressly provided in this Order Qr in the DIP Documents, the. 

DIP Liens, Adequate l$roteceion Liens, the Superpriority C l a h ,  the Section 507@) Claims and 

all other rights and remedies of the PIP Agent, thc bP Lenders, the Pre-Petition Agent and the 

Pre-Petition Ixnders granted by the provisions of this Order and the DTP Documents shall 

survive, and shall not be modifid, impaired or dischuged by the entry of an d e r  converting 

my of the Cases ta a case under chapter 7, dismissing any of the Cses, terminating the joint 

administration of these Cases or by any other act or omission, nor shall thc DIP Liens, the 

Adequate Protection Liens, the Superpriority Claims, the Section 507(b) Claims or any of the 

other rights and remedies of the DIP Agent, the DIP Lenders, the Pre-Petition Agent and the Pre- 

Petition Lenders granted by the provisions of this Order md the DIP Documents be modified, 

irnpaircd or discharged by the entry of an ordm confirming a pian of reorgmiaation in any of the 

Cases and, pumumt to section .1141(6)(4) of the Bankruptcy Code, the Debtors have waived any 

dischuge as 10 any remaining DIP Obfigations and such waiver is hereby approved. The terns 
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and provisions of this Order and the PIF Documents shall continue in these Cases, in any 

successor cases if these Cases cease to be jointly administered, or in m y  superseding chapter 7 

cases under the Bankruptcy Code, and the DIP Liens, the Superpriority Claims and all other 

rights md rcmcdics of the DLP Agent and the DIP Lenders granted by the provisions of this 

Order and the DIP Documents shall continue in full force and affect until tfic bP Obligations we 

indefeasibly paid in full. 

17. Limiiution arr Use of Financing Proceeds Luzd Collarera1 /Bar Date. 

(a) Nutwithstanding anything herein or in any other or&r by this Court to the 

conhwy, no borrowings, Cash Collateral, Collateral or the Carve-Out may be used to (i) object, 

contest or raise my defense to, the validity, perfection, priority, extent or enforceability of any 

amount due undcr the D1p Documents, the liens or claims granted under this Order or the DIP 

Documents, the he-Petition Liens, the Pre-Peti tisn Obligations or the Liens and obligations 

provided for in the Liquidity Credit Apcment ,  (ii) assert any action for preferences, fraudulent 

ConveyanceS, other avoidance power claims or m y  other any claims, counterclaims or causes of 

action, objcctions, contests or defenses against the DIP Agent, the DIP hndcrs, the Pre-Petition 

Agent, the Pre-Petition Lenders or their respcctive agents, affiliates, representatives, attorneys or 

advisors, (iii) pmvcnt, hinder or otherwise delay the DTP Agent's or the Prc-Petition Agent's 

assertion, enforcement or mdization on the Cxh Collateral or the Collated in accordance with 

the DIP Dacuments cir this Order, (iv} swk to modify any of the rights granted to the DIP Agent, 

the DIP Lenders, the Pre-Petition Agent and the Pre-Petition Lenders under the DXP Documents 

or this Order (other than objecting IO the entry of the Final Order), in euch of the foregoing cases 

without such parties' prior written consent or (v) pay any amount on account of any claims 

arising prior to thc Petition Date unless such paymenls on account of such pre-petition claims are 
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(x) approvcd by an Order of this Court and (y) in accordance with the Approved Weekly Cash 

Forecasts (as defined in the DIP Agreement) to be delivered pursuant to section 5.12 of the Dd? 

A gmrnent , 

(b) The Committee or any other pa~Iy in inlerest with standing lo do SO, 

including B chapter 7 or chapter 1 I trust= appointed in thc Cases or any subsequent cases, shall 

have sixty (60) days horn the date counsel is retained by such Committee’ to file, on behalf of 

thc Debtors’ estates, and to serve upon counsel for a e  Pre-Petition Agent, objections or 

complaints respecting the validity, extent, priority, avoidability or enforceability of the Pre- 

Petition Obligations or the Pre-Petition Gens and security interests (each a “Challenge”). In the 

event (i) 3 Challenge is not filed and served within the W-day, or 75-day, as applicable, period. 

described abovc or (ii) a final ordcr is entercd dcnying all such Chdlcnges, then any Commitke 

and any other party in interest shall thereafter be forever bamd from bfinging any Challenge, 

and the Pre-Petition Obkigtrtions and the liens and security interests of the Pre-Petition Lenders 

shall be deemed valid, enforceable, perfected, unavoidable and not subject to subordjnation for 

all purposes in these Cases and any subsequcnt chapter 7 cases. 

18. Order Governs. In the event of any inconsistency beiween the provisions of this 

Order and the DIP Documents, the provisions of this Ordcr shall govern. 

19. Binding Eflict; Succe,ssors andAmigns. The DIP Documents and the provisions 

of this Order, including all findings herein, shall be bindmg upon KH parties in interest in ~ ~ B S E :  

Cases, including, withaut limitation, the DIP Agent, the DIP knden, the Re-Petition Agenq the 

Pre-Petition Lenders, any Committee appointed in these Cases, and the Debtors and their 

rcspwtive wccesm-s and assigns (including my c h a p  7 or chapter 1 I trvstec hcreinafter 

’ In the event no Committee is appainred. the period shall be 75 days horn the Petition Date. 

26 



appointed or elected for the estate of m y  of the Debtors) and shall inure to the benefit of the DIF’ 

Agent, thc DIP Lenders, the F’re-PetiLbn Agent, the Pre-Petition Lenders and the Debtors and 

their respective successors and assigns; provided, however, that the DIP Agent and the DIP 

Lenders shall have no obligation to extend any financing to any chapter 7 trwttx or similar 

responsible person appointed for the estates of thc Debtors. 

20. Final Hearing. The Find Hearing is scheduled for S v . , & ~ h v  \q 

2005at 3:- &,m. before this Court. 

The Debtors shall promptly maii copies of this Order (which shall constitute adequate 

notice of Final Hearing, including without limitation, notice that the Debtors will seek approvd 

at the Firla1 Hearing of il waiver of rights under section 506(c) of the Bmhptcy  Code) to the 

parties having been gven notice of the Interim Hearing, the landlords on the Dcbton’ rcal 

property leases, any government entity with jurisdiction and uuthmity to levy a tu on the 

Debiors or their operations and to any other party that. has filed a request for nutices wilh this 

C o w  and to any Commitke after the same h a  been appointed, or Committee counsel, if the 

same shall have been appointed. Any party in interest objecting to the relief aought at the Final 

Hearing shaii serve and file written objections; which objections shall be served upon 

(a) Skadden, Arps, Slate, Meagher & Flom LLP, One Rodney Square, P.O. Box 636, 

Wilmington, Dclawarc 19899, Attn: Mark S. Chehi, Esq., attorneys for the Debtors; (b) Sidley 

Austin Brown &Wood LLP, 787 Seventh Avenue, New York, New York 10019, Ann: Lee S. 

Attanash, Esq., and Richards, Layton & Fiingcr, One Rodney Squam, 920 North King Street, 

lWnington, DE 19801, Ann: Mark D. Collins, Esq., attorneys for Bank of America, 8s Agent; 

and (e) the Office of the United Statos Trustee for thc Disrrict of Delaware, and shall k filed 

with the Clerk of the United States Bankruptcy Court, District of Delaware, in each case to allow 
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actual receipt by the foregoing no later than & &m L Y I t  ,2005 at 4:UO pm., 

prevailing Eastern time. 

Dated: R T  / 6 . 2 0 0 5  

HONORABLE PETER J. WAL$H 
UNITED STATES BANKRUPTCY JUDGE 
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DRAFT-AUgW 25,2005 

UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re 
1 

) 

1 

) 

) Chapter 11 

BIRCH TELECOM, INC., et al., ) Case No. 05-12237 (PJW) 

Debtors. ) Jointly Administered 

Re: Docket No. 14 

FINAL ORDER (I) AUTHORIZING DEBTORS (A) TO OBTAIN POST-PETITION 
FINANCING PURSUANT TO 11 U.S.C. $9 105,361,362,364(~)(1), 364(c)(2), 

364(c)(3), 364(d)(1) AND 364(e) AND (B) TO UTILIZE CASH COLLATERAlL 
PURSUANT TO 11 U.S.C. 4 363, (II) GRANTING ADEQUATE 

I1 U.S.C. $5 361,362,363 AND 364 AND (JIQ SCHEDULING FTNAL 
HEAFUNG PURSUANT TO BANIUZUPTCY RULES 2002,4001 AND 9014 

PROTECTION TO PRE-PETITION SECURED PARTIES PURSUANT TO 

Upon the motion (the “Motion”), dated August 12, 2005, of Birch Telecom, Inc. (the 

“Company”) and its affiliated debtors, each as a debtor and debtor-in-possession (collectively, 

the “Debtors”) in the above-captioned cases (the “Cases”), pursuant to sections 105,361,362, 

363(~)(2), 364(~)(1), 364(~)(2), 364(~)(3), 364(d)(1) and 364(e) of title 1 1  of the United States 

Code, I 1  U.S.C. 45 101, et seq. (the “Bankruptcv Code”), and Rules 2002,4001 and 9014 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcv Rules”), seeking, among other thhgs: 

authorization for Birch Telecom Finance, Lnc. (the “Borrower”) to obtain (1) 

post-petition financing (the “Financing”), and for all of the other Debtors (the 

“Guarantors”) to guaranty the Borrower’s obligations in connection with the Financing, 

up to the aggregate principal amount of $5,0OO,OOO (the actual available principal amount 

at any time being subject to those conditions set forth in the DIP Documents (as de:fined 

below)), pursuant to the Senior Secured Superpriority Debtor-in-Possession Credit 

Agreement among the Company, the Borrower, Bank of America, N.A. (“Bank of 
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America”), acting as Administrative Agent (in such capacity, the “Agent”) for itself and 

the other lenders from time to time party thereto, and such lenders (together with Bank of 

America, the “DIP Lenders”), substantially in the form attached as Exhibit A to the 

Motion (the ‘DIP Agreement”); 

(2) 

(as defined below) and to perform such other and fiuther acts as may be required irt 

connection with the DIP Docurnents; 

the granting of adequate protection of the security interests and liens 

authorization for the Debtors to execute and enter into the DIP Documents 

(provided that such security interests and liens are valid, perfected and indefeasible as of 

the date on which the Debtors filed the Cases (the “Petition Date”)) of Bank of America, 

as administrative agent (in such capacity, the “Pre-Petition Agent”) under the Second 

Amended and Restated Credit Agreement, dated as of September 30,2004 (as heretofore 

amended, supplemented or otherwise modified, the “Pre-Peti tion Ameement”), among 

the Company, the Borrower, the Pre-Petition Agent and the other lenders from time to 

time party thereto (together with Bank of Ainerica, the “Pre-Petition Lenders”). All of 

the Borrower’s indebtedness to the Pre-Petition Lenders in respect of loans made by the 

Pre-Petition Lenders pursuant to, and in accordance with the terms of, the Pre-Petition 

Agreement, plus, in each case, interest thereon and fees, expenses (including any 

attorneys’, accountants’, appraisers’ and frnancial advisors’ fees that are chargeable or 

reimbursable under the Pre-Petition Agreement), charges and other obligations incurred 

in connection therewith as provided in the Pre-Petition Agreement hereinafter refei~ed to 

as the “Pre-Petition Obligations”), whose liens and security interests are being primed by 

the Financing; 
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(4) authorization for the Debtors to use cash collateral (as such term is defined 

in the Baiikruptcy Code) in which the Pre-Petition Lenders have an interest, and the 

granting of adequate protcction to the Pre-Petition Lenders with respect to, inter alia, 

such use of their cash collateral and all iise and diminution in the value of the liens and 

security interests (the “Pre-Petition Liens”) in the personal and real property (the “Pre- 

I Petition Collateral”) descrihed in the Security Documents (as defined in the Pre-Petition 

Agreement); 

( 5 )  the granting of superpriority claims to the DIP Agent arid the DlP Lenders 

papablc from, and having recourse to, all pre-petition and post-petition property of the 

Debtors’ estates and all proceeds thereof, subject to the Carve-Out (as defiiicd below); 

(6) the limitation of the Debtors’ and their estates’ right to surcharge against 

coll:itcral pursuant to section 5O(,(c) o f  thc Bankruptcy C h k ;  

( 7 )  pursuant to Bankruptcy Rule 4001, that an interim hearing (the ‘‘hterini 

U C ~ I - ~ I I ~ ’ ’ )  on the Motion be held before this Court to consider entry of an interim order 

pursuant to Bankruptcy h11c 4001 (the “hterim Order”); and 

tI2at this Court schedule a filial !iear-ing (the “Final Hearing”) to consider 

entry of this order authorizing the balance of the borrowings under the DIP Documents 

on a tirial basis, as set forth in the Motion and the DIP Documents filed wit11 this Cor:, 1 

(this “Oi*dcr”). 

Notice of the Motion, the relief requested therein and the Final Hearing was served C 

Dcbtor-s i n  accordaticc with Rules 4001 (b) and (c) on the parties having been given notice o f  th 

Intenin Ilearing, the statutory conmiittee appointed in the Cases (the “Conmittce”), if any, the 

h-diot-ds on thc Dcbtors’ t-cal property leases, any goverimclit entity with jurisdiction and 
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authority to levy a tax on the Debtors or their operations and to any other party that has filed a 

request for notices with this Court. 

The Interim Hearing was held by this Cowt on August 15,2005, at which time the Court 

approved the entry of the Interim Order. 

Upon the record made by the Debtors at the Interim Hearing and the Final Hearing, and 

after due deliberation and consideration and sufficient cause appearing therefor; 

IT IS FOUND, DETERMINED, ORDERED AND ADJUDGED, that: 

1. Jurisdiction. This Court has core jurisdiction over the Cases, this Motion, and the 

parties and property affected hereby pursuant to 28 U.S.C. $9 157@) and 1334. Venue is proper 

before this Court pursuant to 28 U.S.C. 45 1408 and 1409. 

2. Notice. The notice given by the Debtors of the Motion and the Interim Hearing 

complies with Bankruptcy Rules 4001 (b) and (c). 

3 .  Findings Regarding the Financing and Use of Cash Collateral. 

(a) Good cause has been shown for the entry of this Order. 

(b) The Debtors have a continued need for the Financing and use of Cash 

Collateral (as defined below) in order to permit, among other things, the orderly continuation of 

the operation of their businesses, to maintain business relationships with vendors, suppliers and 

customers, to make payroll and to satisfy other working capital and operational needs. The 

ability of the Debtors to obtain sufficient working capital and liquidity through the use of (:ash 

Collateral (as defined below), incurrence of new indebtedness for borrowed money and other 

financial accommodations is vital to the preservation and maintenance of the going concern 

values of the Debtors and to a successful reorganization of the Debtors. 

4 



(c) The Debtors have been unable to obtain financing firom sources other than 

the DIP Lenders on more favorable terms than under the DIP Documents and are unable to 

obtain adequate unsecured credit allowable under section 503(b)(i) of the Bankruptcy Code as an 

administrative expense. The Debtors are also unable to obtain secured credit allowable under 

sections 364(c)(1), 364(c)(2) and 364(c)(3) of the Bankruptcy Code without the Debtors granting 

to the DIP Agent and the DIP Lenders, subject to the Carve-Out as provided for herein, the DIP 

Liens and the Superpriority Claims (each as defined below) under the terms and conditions set 

forth in the Lnterirn Order and this Order and in the DIP Documents. The terms of the Financing 

and the use of Cash Collateral appear to be fair and reasonable, reflect the Debtors’ exercise of 

prudent business judgment consistent with their fiduciary duties and constitute reasonably 

equivalent value and fair consideration. 

(d) Based on the record presented to the Court by the Debtors, the Financing 

has been negotiated in good faith and at m ’ s  length between the Debtors, the DIP Agent and 

the DIP Lenders, and all of the Debtors’ obligations and indebtedness arising under, in respect of 

or in comection with the Financing and the DIP Documents, including without limitation, (i> all 

loans made to the Debtors pursuant to the DIP Agreement, and fii) any Obligations (as defined in 

the JX” Agreement), including credit extended in respect of overdrafts and related liabilities 

arising from depository, treasury, and cash management services or in connection with any 

automated clearing house transfer of funds provided by Bank of America, or any other DIP 

Lender or any of their respective affiliates (or any person that was a DIP Lender or an affiliate of 

a DIP Lender at the time so provided) (all of the foregoing in clauses (i) and (ii) collectively, the 

“DIP Obligations”), have been extended by the DIP Agent, the DIP Lenders and their respective 

affiliates in good faith, as that term is used in section 364(e) of the Bankrzlptcy Code and in 
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express reliance upon the protections offered by section 364(e) of the Bankruptcy Code, and 

shall be entitled to the full protection of section 364(e) of the Bankruptcy Code in the event that 

the Interim Order, this Order or any provision thereof or hereof is vacated, reversed or modified, 

on appeal or otherwise. 

(e) Subject to paragraph 18(b), below, the Debtors stipulate and agree (i) to 

the validity of the Pre-Petition Obligations, without defense, offset or counterclaim of any kind, 

in an amount no less than $100,000,000, plus accrued interest, fees, costs, and expenses incurred 

in connection therewith as provided under the Pre-Petition Agreement; (ii) to the validity, 

perfection and priority of the Pre-Petition Liens; (iii) that the Debtors waive any right to 

challenge or contest the Pre-Petition Obligations and Pre-Petition Liens; (iv) that the Debtors 

have no valid claims or causes of action against the Pre-Petition Agent or any Pre-Petition 

Lender with respect to the Pre-Petition Agreement or any related documents or transactions; (v) 

that pursuant to the Second Amended and Restated Guarantee and Collateral Agreement, dated 

as of September 30,2002 (the “Guarantee”), entered into by the Company, the Borrower and the 

Guarantors, the Guarantors have unconditionally guaranteed all the Pre-Petition Obligations 

owed by the Borrower to the Pre-Petition Agent and the Pre-Petition Lenders; and (vi) that the 

Guarantee continues in full force and effect notwithstanding any use of Cash Collateral permitted 

under the Interim Order, this Qrder or any financing and financial accommodations extended by 

the DIP Agent or DIP Lenders to the Debtors pursuant to the terns of the Interim Order, flus 

Order or the DIP Documents. 

(0 Pre-Petition Lenders holding more than 50% of the aggregate unpaid 

principal amount of the Pre-Petition Obligations outstanding under the Pre-Petition Agreement 

(the “Required Pre-Petition Lenders”) have consented to the Debtors’ entering into the financing 
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arrangements contemplated by the Interim Order, this Order and the DTI? Documents and to the 

Debtors’ use of Cash Collateral in which the Pre-Petition Agent and the Pre-Petition Lenders 

have an interest, on the terms and conditions set forth in the Interirn Order and this Order (the 

“Consent”). The Consent is expressly limited to the post-petition financing being provided by 

the DIP Lenders as contemplated by the Interim Order, this Order and the DIP Agreement, The 

protections provided in the Interim Order and this Order to the Pre-Petition Agent and the Pre- 

Petition Lenders are in exchange for the Consent and are consistent with and authorized by the 

Bankruptcy Code. 

(g) The Debtors have requested entry of this Order pursuant to Bankruptcy 

Rules 4001@)(2) and 4001(c)(2). Absent entry of this Order, the Debtors’ estates will be 

immediately and irreparably harmed. The Financing and the use of Cash Collateral in 

accordance with this Order and the DIP Documents is therefore in the best interest ofthe 

Debtors’ estates. 

4. Authorization of the Financing and the DIP Ducuments. 

(a) The Debtors are hereby authorized on a fmal basis to enter into the DIP 

Documents. The Borrower is hereby authorized on a final basis to borrow money pursuant to the 

Agreement, and the Guarantors are hereby authorized to guaranty such borrowings, up to an 

aggregate principal or face amount of $5,000,000 (plus interest, fees and other expenses provided 

for in the DIP Documents), subject to any limitations to extensions of credit under the D E  

Documents, and in accordance with the terms of the Interim Order, this Order and the DIF’ 

Documents, which shall be used solely fur purposes permitted under the DIP Documents. In 

addition to such amounts and obligations, the Debtors are authorized to incur overdrafts and 

related liabilities fiom treasury, depository and cash management services or in connection with 
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any automated clearing house fund transfers provided to or for the benefit of the Debtors by 

Bank of America, any other DIP Lender or any of their respective affiliates; provided, however, 

that nothing herein shall require Bank of America or any other party to incur overdrafts or to 

provide any such services or functions to the Debtors. 

(b) In furtherance of the foregoing and without fbrther approval of this Court, 

each Debtor is authorized to do and perform all acts, to make, execute and deliver all instruments 

and documents (including, without limitation, the execution or recordation of security 

agreements, mortgages and financing statements), and to pay all fees, that may be reasonably 

required or necessary for the Debtors’ performance of their obligations under the DIP 

Documents, including, without limitation: 

the execution, delivery and performance of the Credit Documents 

(as defined in the DIP Agreement) and any exl-ubits attached thereto, including, 

without limitation, the DIP Agreement and the Guaranty and Collateral 

Agreement (as defined in the DIP Agreement) (collectively, and together with the 

letter agreement referred to in clause (iii) below, the “DIP Documents”), 

(ii) the execution, delivery and performance of one or more non- 

material, as determined by the DIP Agent, amendments to the DIP Agreement, in 

such form as the Debtors, the DIP Agent and the DIP Lenders may agree; 

provided, that no such amendment shall shorten the maturity of the extensions of 

credit, increase the commitments, increase the maximum aggregate amount of 

indebtedness that may be incurred or increase the rate of interest or fees payable, 

(iii) the non-refimdable payment to the DIP Agent or the DIP Lenders, 

as the case may be, of the fees referred to in the DIP Agreement (and in the 
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separate letter agreement among the DIP Agent, the Company and the Borrower 

in connection with the Financing) and reasonable costs and expenses as may be 

due fiom time to time, including, without limitation, reimbursable fees and 

reasonable and documented expenses of the professionals retained as provided for 

in the DIP Documents, and 

(iv) the performance of all other acts required or advisable under or in 

connection with the DE' Documents. 

Any and all DIP Documents entered into by the Debtors prior to the date 

of this Order in accordance with the terms of the Interim Order are hereby approved and ratified 

hll, and, upon the execution and delivery of any additional DIP Documents, such DIP 

Documents shall constitute valid and binding obligations of the Debtors, enforceable against 

each Debtor party thereto in accordance with the terms thereof. No obligation, payment, transfer 

or grant of security under the DIP Documents, the Interim Order or this Order shall be stayed, 

restrained, voidable, or recoverable under the Bankruptcy Code or under any applicable 1a.w 

(including without limitation, under section 502(d) of the Bankruptcy Code), or subject to any 

defense, reduction, setoff, recoupment or counterclaim. 

5. Interim Order Payments. Pursuant to the Interim Order, the Debtors were 

authorized to pay the fees referred to in the DIP Documents and reasonable costs and expenses as 

may be due from time to time, including, without limitation, fees and expenses of the 

professionals retained as provided for in the DIP Documents, and any such payments are hereby 

approved and ratified on a final basis. 
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6 .  Superprioritv Cla inzs. 

Pursuant to section 364(c)( 1) of the Bankruptcy Code, all of the DIP 

Obligations shall constitute allowed claims against the Debtors with priority over any and all 

administrative expenses, diminution claims (including all Adequate Protection Obligations (as 

defined below)) and all other claims against the Debtors, now existing or hereafter arising, of any 

kind whatsoever, including, without limitation, all administrative expenses of thc kind specified 

in scctions 503(b) and 507(b) s f t h c  Bankruptcy Code, and ovcr any and all administrativc 

expenses or otlier clainis arising under sections 1 OS. 326, 328, 330, 33 1, 503(b), 507(a), 507fb), 

726, 1 1 13, 1 1 14 01- any other provisions of the Bankruptcy Codc (the "Supeiprioritv Clainis"), 

whethcr or not such expenses or claims may bec.ornc secured by a judgment lien or othcr 

n011-consensua1 lien. levy or attachment, which allowed clainx shall be payable from and have 

X-CCC)LITSC: to a1 i pre- and posf-p~tifion propcrty of Ihc Dcbtors and all procccds thcrcu L subject 

only to the payincnt of the Carve-Out to the extent specifically provided for herein. 

(b) For purposes hereof, the "Carve-Out" means (A)  all allowed professional 

fecs axid disburselimits incurred by the pr~fessio~ials I-etaincd pursumt tc3 B a n k r i i p ~ y  Code $ 4  

327 or 1 103(a) by the Debtors and any slatutory comrnjttee of unsecured creditors appointcd in 

the Chapter I 1 Cascs (arid any disbursements of any member of such committee) (i) in an 

aggregate allowed amount not to exceed $1 ,c)c)O,OOO (the "Post-DDefdtilt Carve-Out Amount" j on 

accounl d such professional Lkcs and disbur-senients inc.uned f ~ l l o ~ i n g  the "Dcfault Point" (3s 

&fined below), plus ( i i )  the aggregate allowed aniount (the "Pre-Default Carve-Out Aniount") of 
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ofthe Bankruptcy Court and shall be subject to final allowance by order of the Bankruptcy 

Court under sections 330 and 33 1 of the Bankruptcy Code; and (B) all fees required to be paid to 

the Clerk of the Banhptcy Court and to the United States Trustee under section 1930(a) of title 

28 of the United States Code. Notwithstanding anything in the Interim Order or this Ordex to the 

C O ~ ~ ~ Z U Y ,  no loans, Cash Collateral or any portion of the Carve-Out may be used to object to or 

contest in any manner, or raise any defense to, the validity, perfection, priority or enforceability 

of the Pre-Petition Obligations, the DIP Obligations, the Pre-Petition Liens, the DIP Liens, the 

Adequate Protection Liens, or to assert any claims or causes of action against the Pre-Petition 

Lenders, the Pre-Petition Agent, the DIP Lenders or the DIP Agent, whether through an 

adversary proceeding, contested matter or otherwise, provided, however, that up to $50,000 of 

the Carve-Out may be used to pay for professional fees and disbursements incurred in connection 

with the investigation of the matters described above. None of the DIP Agent, the DIP Lenders, 

the Pre-Petition Agent or the Pre-Petition Lenders shall be responsible for the direct payment or 

reimbursement of any professional fees or disbursements incurred in connection with the 

Debtors' cases under m y  chapter of the Bankruptcy Code, and nothng in the Interim Order or 

ths Order or otherwise shall be construed to obligate the DIP Agent, the DIP Lenders, the Pre- 

Petition Agent or the Pre-Petition Lenders in any way to pay professional fees or disbursements, 

or to ensure that the Debtors have sufficient fimds to pay such professional fees or 

disbursements. As used herein, "Default Point" means that date when (x) an unwaived event of 

Default (as defined in the DIP Agreement) shall have occurred and is continuing; (y) the DFp 

Agent and the DIP Lenders have permanently ceased making advances or extensions of credit to 

the Debtors under the DIP Agreement; and (2) (i) either the DIP Agreement and the other D p  

Documents or the Debtors' rights to use Cash Collateral are permanently terminated (or both) 
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and (ii) the DIP Agent or the Pre-Petition Agent shall have provided at least five ( 5 )  business 

days’ notice to the affected professionals of a date certain on which a Default Point shall occur. 

DIP Liens. As security for the DIP Obligations, effective and perfected upon the 7. 

date of this Order and without the necessity of the execution, recordation of filings by the 

Debtors of mortgages, security agreements, control agreements, pledge agreements, financing 

statements or other similar documents, the following security interests and liens are hereby 

granted to the DIP Agent for its own benefit and the benefit of the DIP Lenders (all property 

identified in clauses (a), (b) and (c)  below being collectively referred to as the “Collateral”), 

subject to the payment of the Carve-Out (all such liens and security interests granted to the DIP 

Agent, for i t s  benefit and for the benefit of the DIP Lenders, pursuant to this Qrder and the DIP 

Documents, the “DIP Liens”): 

(a) First Lien on Unencumbered Property. Pursuant to section 364(c)(2) of 

the Bankruptcy Code, the DIP Agent is hereby granted (for the benefit of itself and the DFP 

Lenders) a valid, binding, continuing, enforceable, fully-perfected first priority senior security 

interest in and lien upon all pre- and post-petition property of the Debtors, whether existing on 

the Petition Date or thereafter acquired, that, on or as of the Petition Date is not subject to valid, 

perfected and non-avoidable liens (collectively, “Unencumbered Property”), including without 

limitation, all cash and cash collateral of the Debtors (whether maintained with the DIP Agent or 

otherwise) and any investment of such cash and cash collateral, inventory, accounts receivable, 

intercompany notes, tax refund claims, insurance proceeds and tort claims whether arising before 

or after the Petition Date, contracts, properties, plants, equipment, general intangibles, 

documents, instruments, interests in leaseholds, real properties, chattel paper, fixtures, deposit 

and other accounts (including the Restricted Account as defined below), patents, copyrights, 
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trademarks, trade names, r igh ts  under Federal Communications Commission or other license 

agreements, and other intellectual property and capital stock of subsidiaries of the Borrowm and 

the Guarantors and the proceeds of dl the foregoing. Unencumbered Property shall exclude the 

Debtors’ claims and causes of action under sections 544,545,547,548 and 550 of the 

Bankruptcy Code, or any other avoidance actions under the Bankruptcy Code (collectively, 

“Avoidance Actions”) and any proceeds or property recovered, unencumbered or otherwise the 

subject of successful Avoidance Actions). 

(b) Liens Priming Pre-Petition Lenders’ Liens. Pursuant to section 364(d)(1) 

of the Bankruptcy Code, the DTP Agent is hereby granted (for the benefit of itself and the ‘DIP 

Lenders) a valid, binding, continuing, enforceable, full y-perfected first priority senior priming 

security interest in and lien upon all pre-petition and post-petition property of the Debtors, 

including, without limitation, all cash and cash collateral of the Debtors (whether maintained 

with the DIP Agent or otherwise) and any investment of such cash and cash collateral, inventory, 

accounts receivable, intercompany notes, tax r e h d  claims, insurance proceeds and tort claims 

whether arising before or aRer the Petition Date, contracts, properties, plants, equipment, general 

intangibles, documents, instruments, interests in leaseholds, rea! properties, chattel paper, 

fixtures, deposit accounts, patents, copyrights, trademarks, trade names, rights under Federal 

Communications Commission or other license agreements, and other intellectual property and 

capital stock of subsidiaries of the Borrower and the Guarantors and the proceeds of all the 

foregoing, whether now existing or hereafter acquired, that is subject to the existing liens 

presently securing the Pre-Petition Obligations (collectively, the “Primed Liens”). Such security 

interests and liens shall be senior in all respects to the Primed Liens and any other interests in 

such property of the Pre-Petition Lenders arising from current and future liens o f  the Pre-Petition 
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Lenders (includjng, without liniitation, adequate protection liens granted hereunder), but shall 

not be senior to any valid, perfected and unavoidable interests of other parties arising out of 

liens, if tiny, on such property existing immediately prior to the Petition Date, or to any valid, 

perfected and unavoidable intercsts in such property arising out of liens to which the liens of the 

Pre-Petition Lenders becomc subject subsequent to the Petition Date as permitted by 

section 546(b) of the Bankruptcy Code. 

(c) _Liens Junior to Certain Other Liens. Pursuant to section 364(c)(3) of the 

Bankruplcy Code, tlic DIP Agent is hereby granted (for the benefit of itself arid the DIP Lendcrs) 

valid, binding. c.ontinuiiig, enforceable, fully-perfected sccurity interests in and liens upon all 

pre-peti tion and post-petition property of the Debtors (other- than the broperty described in 

clauscs (a) or (b) of this paragaph 6, as to which the liens and security interests in favor of the 

DIP Agciil will bc as dcscr-ibcd in such cluscs), whether now ekisting 01- herczlftcr acquired, that 

is subject to valid, perfected and unavoidable liens 117 existence immediately prior to thc Petition 

Date or to valid and unavoidable liens in existence iniinediakly prior to the Petition Date that are 

perfcctcti subsequent to the Petition Date as pcnnitted by section 546(b) of the BailE;niptcy Code. 

which sccurity jntcrests and liens iri favor of'thc DIP Agent are junior to such valid, perfected 

and unavoidable liens. 

Liens Senior- to CertaiIi Other I,ien_s* The DIP Liens and the Adequate 

Pi-otcction Liens (as dcfined below) shall not be subject or subordinate to (i) any lien or security 

interest that is avoided and preserved for the benefit ofthe Debtors and their estates under 

section 551 of the Bankruptcy Code or ( i i )  any liens arising aficr the Petition Date including, 

without limitation, any liens or sccuri ty interests granted in favor of any federa!, statc, municipal 

or other- govcmmcntal unit, comniissioii, board or court for Iiabili~y of the Debtors- 
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8. Protection of DIP Lenders’ Rights. 

(a) So long as there are any borrowings or other amounts (other than 

contingent indemnity obligations as to which no claim lias been asserted when all atlier amounts 

have been paid) outstanding, or the DIP Lenders have any commitment (collectively, the 

“Cornmitrnent”) - under the DIP AgreeInenl, the Pre-Petition Agent and Pre-Petition Lenders shall 

(i) take no action to foreclose upon or recover In connection with the liens granted pursuant to 

the Pre-Petition Agreement, tlic Interim Order or this Order-, or otherwise exercise remedies 

against any Collateral or seek additional adequate protection or other relief and (ii) not file any 

furtlicr financing stateinents, tradcmai-k filings, copyright filings, inor-tgages, notices of lien or 

siiiiilai- instnirnents, or otherwise take any action to perrcct their security interests in the 

Collatei-a1 unless required by applicable state law to continue the perfection of valid and 

unavoiclahlc Isms or security intcrests as o f  thc Petition Dxtc. 

(b) Tlic autoinatic stay provisions of section 362 of tlic Bankruptcy Code are 

niodified to the extent necessary to pennit the DLP Agent and the Required DIP Lenders to 

exercise, ( i )  ripon the occurrence o r  an Event of Def‘auIt, all lights and remedies under thc DIP 

Docuniciits othcr- than those rights and Icmedies against the Cr>Ilater-al as provided in clause ( i i )  

below, including, without limitation, (x) terminating the commitments under the DIP Agreement, 

(y) declaring the DIP Obligations due and payable or (z) charging the default interest rate 

provided for. in  Section 2.8(b) o f t h  DIP Agreement and ( i i )  upon the O C C U ~ T ~ I I C ~  and during the 

continuance of an Event of Default, to the extent: provided f i r  in the DLP Agreement arid after. the 

giving of five business days’ prior writtcn notice to counsel to the Debtors, counsel to the 

Committee, counscl to thc Pre-Petition Agent and the Unitcd S tatcs Tr-ustec for the Ilistrict of 

Delawar c, all rights arid rcmedies against the ColIate~-al provided for in the DIP D o c u ~ ~ ~ e ~ ~ t s  
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(including, without limitation, the right to setoff monies of the Debtors in  accounts maintained 

with the DIP Agent or any DP Lender). hi any liearhg regarding any exercise of rights or 

remedies, the only issue that may be raised by any party in opposition thereto shall be whether, 

in fact, an Event of Defdult has occurred and i s  continuing, and the Debtors and the Pre-Petition 

Lenders licreby waivc their light to scek relief, including, without limitation, under section 1 05 

of the Bankruptcy Codc, to the extent such relief would in any way impair or restrict thc rights 

~ I I - I ~  remedies ofthe DIP Agent or tlic DIP Lenders set forth in this Ordcr or the DIP Documcnts. 

In no event shall the DIP Agent or the DIP Lenders be subject to the equitablc doctrine of 

“marshalling” or any similar doctrine with r-cspect to the Collateral. 

9. ldimili~tior~ 017 C’hcirging Expenses Aguirrst C o l l ~ ~ m u l .  Except to the extent of the 

Carve-Out, n o  expenses of administration of the Cascs or any future proceeding that may result 

tlici-c Ln~i i i ,  imAuding liquidation batiki-uptcy or otlicr procecdirigs undcr thc Ba~-rkruptc]i: Code, 

shall be charged against or recovered from the Collateral securing the DIP Obligations or thc 

Prc-Petition Obligalions pursuant to section 5O6( c )  of the Bankruptcy Code 01- any similar 

principle o f  law, without the prior written cotiseiit of DIP Lcndcrs holding at least il majority of 

the coinmitrnents u~icler the DIP Agreement (the “Rcquired DtP Lenders”) or the Rcquircd Prc- 

Petition Lenders, and no sucb consent shall be implied from any other action, inaction, or 

acquiescence by the DIP Agent, the DIP I.,enders, the Prc-Petition Agent or thc Prc-Petition 

Lenders. 

IO .  The Ckslz  Collorwnl. For prirposcs of this Ordcr, the tenn “Cash Collate~m!” shall 

nieaii and include all “cash collatcral” as defined by section 363 of the Bankruptcy Code, 

dcposits sub-icc.t to setoff, and cash arising from the collection, sale, (case or o t l w  disposition, 

iisc or convcrsioii to cash o f  any property of thc Debtors in  which thc Prc-Pctitiort Agent or Pre- 
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Petition Lenders have any lien or security interest, whether such liens or security intercsts 

(including, without limitation, any adequate protection liens or security interests) existed at the 

coniinericeinent of the Chapter Z 1 Cases or arise thereafter pursuant to the Interim Order, this 

Order or any other order of the Court, applicable law or otherwise. 

1 I .  Use oj‘Cash Collnfevnl. Based on the Consent of the Required Pre-Petition 

Lenders on the terms sct forth in this Order, including, without limitation, in paragraphs 3, 8 ,  9, 

12, 13, 13, 15, 16, 17 and 1 X hereof, thc Debtors are hereby authorized to use all Cash Collatcral 

of the Pre-Petition Lenders as contemplated by the Approved Weekly Forecasts (as defined in 

the DLY Agrceineiit); prcwio’ed. that the Pre-Pctition Lxnders arc granted adequate protection as 

liereinafter set forth. The Debtors’ right to use the Cash Collateral shall terminate autoinatically 

upon thc carlier of the Revolving Credit Tcnnination Date (as defined in the DIP Agi+ccmcnt) or 

the date on which the Dcbtot-s h i l  tu c o t ~ ~ p l y  with t1x adeqLiatc pi-otcction provisions specified in  

paragraph 1 1 or 12 of this Ordcr, after the giving of five business days’ prior written notice to 

counsel to the Debtors, counsel to the Corninittee? counsel to Ihe Pre-Petition Agent and the 

IJnitcd States Trttstec for the Ilistr-ict of Delawu-e. 

1 2. Adqtrrttc P?-otcrtiori. The Pre-Petitiun Lenders arc entitled, pursuant to 

sections 36 1, 363(e) arid 363(d)( 1) of the Bankruptcy Code, to adequate protection o f  their 

intercst in the Pre-Petition Collateral, including the Cash Collateral, to the extent that their 

intercsts i l l  thc Prc-Peti tion Collatcral constitute valid, pcrfccted and inddeasible security 

interests and liens as of the Petitio~i Date, for and equal 111 amount to Ihe aggregate diniinution in 

value, if any, of the Prc-Petition 1,enders’ intercsts in the Debtors’ interests in the Pre-Petition 

Collateral, including, without hnitation, any such diminution m u l l i n g  from the sale, lcasc or use 

h y  the Ikbtors  (or other dcclinc in value) 0fCasl1 Collateral arid any otlicr Pre-Petition 
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Collateral, the priming of the Pre-Petition Agent’s security interests and liens in the Pre-Petition 

Collateral by the DIP Agent and the DIP Lenders pursuant to the DIP Documents, the Interim 

Order and tbs Order, and the imposition of the automatic stay pursuant to section 362 of the 

Banhptcy Code (collectively, the “Adequate Protection Obli~ations”. The Pre-Petition Agent 

and the Pre-Petition Lenders consent tu and are hereby granted the following): 

(i) Adequate Protection Liens. As security for the payment of the 

Adequate Protection Obligations, the Pre-Petition Agent (fox itself and for the 

benefit of the Pre-Petition Lenders) is hereby granted (effective and perfected 

upon the date of this Order and without the necessity of the execution by the 

Debtors of mortgages, security agreements, pledge agreements, financing 

statements or other agreements) a replacement security interest in and lien upon 

all Collateral other than Avoidance Actions, subject and subordinate only to 

(A) the DIP Liens and any liens on the Collateral to which such DIP Liens are 

junior and (B) the Carve-Out (the “Adequate Protection Liens”), 

(ii) Section 507(b) Claim. The Pre-Petition Agent and the Pre-Petition 

Lenders are hereby granted, subject to the payment of the Carve-Out, a 

superpriority claim in the amount ofthe Adequate Protection Obligations as 

provided for in section 507(b) of the Bankruptcy Code, immediately junior to the 

Superpriority Claims (the “Section 507fi) Claim”), provided, however, that the 

Pre-Petition Agent and the Pre-Petition Lenders shall not receive or retain any 

payments, property or other amounts in respect of the Section 507(b) Claim 

granted hereunder or under the Pre-Petition Agreement unless and until the DIP 

Obligations have been indefeasibly paid in cash in full (other than contingent 
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indemnity obligations as to which no claim has been asserted when all other 

amounts have been paid); 

(iii) Fees and Expenses. Subject to section 506@) of the Bankruptcy 

Code, the Pre-Petition Agent shall receive from the Debtors current cash 

payments of all reasonable and documented fees and expenses payable to them 

under the Pre-Petition Agreement, including, but not limited to, their reasonable 

fees and disbursements of one external counsel, one local counsel, financial and 

other consultants, and shall be entitled to the payment of such additional fees and 

expenses as they may accrue. 

(iv) Reporting Requirements. The Pre-Petition Agent shall receive the 

same reports and other information required to be provided to the DIP Agent 

under the DIP Documents, regardless of whether or not the Revolving Credit 

Termination Date has occurred. 

Net Cash Proceeds. All Net Cash Proceeds of a Substantial Transaction (as each 13. 

such term is defined in the DIP Agreement) shall be first deposited in a segregated account 

maintained by the DIP Agent (the “DIP Collateral Account”) as collateral securing the DTI? 

Obligations, until the amount in the DIP Collateral Account equals the Commitment, and second 

remitted to the Pre-Petition Agent, for application to any and all Pre-Petition Obligations in 

accordance with the terms of the Pre-Petition Agreement; provided, that the Net Cash Proceeds 

of a sale of all or substantially all of the assets of the Debtors in a Substantial Transaction, as set 

forth in clause (iii) thereof, (x) shall be applied first to repay in full the DIP Obligations, at whch 

time the Commitment shall be reduced to zero ($O) ,  and second remitted to the Pre-Petition 

Agent, for application to any and all Pre-Petition Obligations in accordance with the terms of the 
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Pre-Petition Agreement, and (y) shall be subject to any remaining obligations with respect to the 

Carve-Out to the extent provided in any order governing the relevant sale. Neither the Debtors 

nor their estates shall have any interest in the DIP Collateral Account. 

14. Debtors ’ Waiver of Rights. The Debtors hereby irrevocably waive, and are barred 

fiom asserting or exercising any right, (a) without Agents’ and Lenders’ prior &itten consent 

(which may be withheld in their sole discretion)? or (b) without prior indefeasibIe payment and 

satisfaction in full in cash of the DIP Obligations and the termination of the Comitrnent: (i) to 

grant or impose, or request that the Court grant or impose, under section 364 of the Bankniptcy 

Code or otherwise, liens on or security interests in any Post-Petition Collateral, which are pari 

passu with, equal to or superior to the DIP Agents’ or Lenders’ liens on and security interests in 

such Post-Petition Collateral granted under the Interim Order or this Order; (ii) to grant or 

impose, or request that the Court grant or impose, under section 364 of the Bankruptcy Code or 

othenvise, claims or expenses against the Debtors, which are pari passu with, equal to or superior 

to the DIP Agents’ or Lenders’ claims and expenses granted under the Interim Order or this 

Order; (iii) to request that the Court authorize the use of Cash Collateral in which Agents or 

Lenders have an interest or the sale, lease, or other disposition of any property of Debtors’ 

estates in which Agents or Lenders have a lien ox security interest, except as expressly permitted 

hereunder or under the DIP Agreement; or (iv) to modify or affect any of the rights of Agents or 

Lenders under the Interim Order, this Order or my DIP Documents by any order entered in any 

of the Chapter 1 t Cases or any Successor Case. 

15. Restricted Account. If, on any Friday, no amounts are outstanding under t he  

Financing, the Debtors shall deposit Adjusted Excess Cash On Hand or Net Cash Proceeds, each 

as defined in the DIP Agreement, into a restricted account maintained at Bank of America (the 
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“Restricted Account”). The Debtors may not withdraw h d s  from the Restricted Account (i) 

without the Written consent of the Required DIP Lenders, or, if the commitments under the DIP 

Agreement have been reduced to zero and the DIE’ Obligations have been paid in full, the 

Required Pre-Petition Lenders, in each case, such consent not to be unreasonably withheld, or 

(ii) if a Default or Event of Default shall have occurred and be continuing immediately prior to 

the withdrawal of h d s .  

16. Perfection of RIP Liens and Adequale Protection Liens. 

(a) Subject to the provisions of paragraph 7(a) above, the DIP Agent, tlie DIP 

Lenders, the Pre-Petition Agent and the Pre-Petition Lenders are hereby authorized, 

notwithstanding section 362fa) of the Bankruptcy Code, but not required, to execute, file or 

record, as appropriate, financing statements, trademark filings, copyright filings, mortgages, 

notices of lien or similar insbxments in any jurisdiction or take any other action in order to 

validate and perfect the liens and security interests granted to them hereunder. Whether or not 

the D P  Agent on behalf of the DIP Lenders, with respect to the DIP Liens, or the Pre-Petition 

Agent on behalf of the Pre-Petition Lenders, with respect to the Adequate Protection Liens, shall, 

in its or their sole discretion, choose to file such financing statements, trademark filings, 

copyright filings, mortgages, notices of lien or similar instruments or otherwise confirm 

perfection of the liens and security interests granted to them hereunder, such liens and secilrity 

interests shall be deemed valid, perfected, allowed, enforceable, non-avoidable and not subject to 

challenge, dispute or subordination, as of the time and on the date of entry of the Interim Order. 

Each of the DIP Agent and the Pre-Petition Agent, without any fUrther consent of any party, is 

authorized to take, execute and deliver such instruments (in each case without representation ox 

warranty of any kind) to enable the DIP Agent or the Pre-Petition Agent to further validate, 
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perfect, preserve and enforce the DIP Liens (in the case of the DIP Agent) or Adequate 

Protection Liens (in the case of the Pre-Petition Agent). Upon the request of the DIP Agent or 

the Pre-Petition Agent, the Debtors shall make, execute and deliver such instruments, and take 

such other acts, as are reasonably necessary to facilitate h e  Mher perfection, preservation and 

enforcement of the DIP Liens or the Adequate Protection Liens, as applicable. 

(b) A certified copy of this Order may, in the discretion o f  the Pre-Petition 

Agent or the DIP Agent, be filed with or recorded in filing or recording offices in addition to or 

in lieu o f  such financing statements, mortgages, notices of lien or similar instruments, and all 

filing offices are hereby authorized to accept such certified copy of this Order for filing and 

recording . 

17. Preservation of Rights Grunted Under the Order. 

(a) No claim or lien having a priority superior to or pari passu with those 

granted by this Order to the DIP Agent and the DIP Lenders shall be granted or allowed while 

any portion of the Financing (or any refinancing thereof) or the commitments thereunder or the 

DIP Obligations remain outstanding, whether under section 364(d) of the Bankruptcy Code or 

otherwise. 

@) Unless all DIP Obligations shall have been paid in full in cash (other than 

contingent indemnity obligations as to which no claim has been asserted when all other amounts 

have been paid) and the commitments under the DIP Agreement have terminated (collectively, 

the “DIP Pay-Out”), the Debtors shall not seek, and it shall constitute an Event of Default and a 

termination of the right to use Cash Collateral if any of the Debtors seek, or if there is entered, 

(i) any modifications or extensions of this Order without the prior written consent of the 

Required DIP Lenders, and no such consent shall be implied by any other action, inaction or 
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acquiescence by the DIP Agent, or (ii) an order dismissing any of the Cases. If an order 

dismissing any of the Cases under section 1 112 o f  the Bankruptcy Code or otherwise is at any 

time entered, such order shall provide (in accordance with sections 105 and 349 of the 

Bankruptcy Code) that the Superpriority Claims, priming liens, security interests and 

replacement security interests granted to the DIP Agent and, as applicable, the Pre-Petition 

Agent pursuant to this Order shall continue in full force and effect and shall maintain their 

priorities as provided in this Order until the DIP Pay-Out shall have occurred and all Adequate 

Protection Obligations shall have been paid and satisfied in full in cash (and that such 

Superpriority Claims, priming liens, security interests and replacement security interests, shall, 

notwithstanding such dismissal, remain binding on all parties in interest). 

(c )  If any or all of the provisions of this Order are hereafter reversed, 

modified, vacated or stayed, such reversal, modification, vacation or stay shall not affect (i) the 

validity or enforceability of any DIP Obligations or Adequate Protection Obligations incurred 

prior to the actual receipt of Written notice by the DIP Agent or Pre-Petition Agent, as applicable, 

of the effective date of such reversal, stay, modification or vacation or (ii) the validity, priority, 

perfection or enforceability of any security interest, lien or priority authorized or created hereby 

or pursuant to the D P  Agreement with respect to any DIP Obligations or Adequate Protection 

Obligations. Notwithstanding any such reversal, stay, modification or vacation, all obligations 

and other financial accommodations made pursuant to this Order, all DIP Obligations and my 

use of Cash Collateral and other Pre-Petition Collateral by the Debtors prior to the actual receipt 

of written notice by the DIP Agent or the Pre-Petition Agent, as applicable, of the effective date 

of such reversal, stay, modification ox vacation shall be governed 

provisions of the Interim Order and ths  Order, as applicable, and 

in all respects by the original 

the DIE' Agent, Pre-Petition 
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Agent, DIP Lenders and Pre-Petition Lenders shall be entitled lo all the rights, remedies? 

privileges and benefits granted herein, including, without limitation, the DLP Liens, Superpriority 

Clainis, Adequate Protection Obligations and Adequate Protection Lien. 

(d) Except as expressly provided in the Interim Order, this Order or in the DTP 

Documents, the DIP Liens, Adequate Protection Liens, the Superpriority Claims, the 

Section 507(b) Claims and all other rights and remcdics o f  the DIP Agent, the DIP Lenders, the 

Prc-Petition Agent and the Pre-Petition Lenders granted by thc provisions o f  the Interim Ordcr, 

th is  Ordcr and thc DIP Documents shall survive, and shall riot be modified, impaircd or 

discharged by the entry of' an order convertiiig any of the Cascs to a case under chapter 7, 

dismissing any of the Cases, terniiriatirig the joint administration of these Cases or by any other 

act or omission, nor shall the DTP J,iens, the Adequatc Protcction Liens, the Superpriority 

Cylaiilns, thc Scction 507(17) Clajiiis or any of thc other rights and remedics o f  the DTP Agcnt, the 

DIP Lenders, thc Pre-Petition Agent and the Px-eretition Lenders granted by the provisions of 

the Intcrim Order, this Order and the DIP Documents be modified, impaired or discharged by the 

entry OF an order confirming a plan of I-eorgani~ation in any ofthc Cases and, pursuant to 

scc[ioii 1 14 1 (c1)(4) of thc Bankruptcy Codc, thc Debtors haw waived any discharge as to any 

remaining DIP Obligations and such waivcr is hcreby approved. The terms and provisions of 

this Order and the D P  Documents shall continue in these Cases, in any succcssor cases i f  these 

Cases cease to be jointjy adminjslcred, 01- in any superseding chapter 7 cases under the 

Barlkruptcy Code, and the DIP Liens, the Supeqrior-ity Claims and all othei- rights and remedies 

of the DIP .4gent and the DIP Lenders gr-anted by the provisions of this Order and the DIP 

Ilocumcnts shall continue in firll forco and effect until the DIP Obligations are indefiiasibfy paid 

in full 



18. Limitation on Use of Financing Proceeds and Collateral /Bar  Date. 

(a) Notwithstanding anything herein or in any other order by this Court to the 

contrary, no borrowings, Cash Collateral, Collateral or the Carve-Out may be used to (i) object, 

contest or raise any defense to, the validity, perfection, priority, extent or enforceability o€ any 

amount due under the DIP Documents, the liens or claims granted under the Interim Order, this 

Order or the DIP Documents, the Pre-Petition Liens, the Pre-Petition Obligations or the liens and 

obligations provided for in the Liquidity Credit Agreement, (ii) assert any action for preferences, 

fraudulent conveyances, other avoidance power claims or any other any claims, counterclaims or 

causes of action, objections, contests or defenses against the DIP Agent, the DIP Lenders, the 

Pre-Petition Agent, the Pre-Petition Lenders or their respective agents, affiliates, representatives, 

attorneys or advisors, (iii) prevent, hnder or otherwise delay the DIP Agent's or the Pre-Petition 

Agent's assertion, enforcement or realization on the Cash Collateral or the Collateral in 

accordance with the DIE' Documents or this Order, (iv) seek to modify any of the rights gr,mted 

to the DIP Agent, the DIP Lenders, the Pre-Petition Agent and the Pre-Petition Lenders under the 

DIP Documents, the Interim Order or t h s  Order, in each of the foregoing cases without such 

parties' prior written consent or (v) pay any amount on account of any claims arising prior to the 

Petition Date unless such payments on account of such pre-petition claims are (x) approved by 

an order of this Court and (y) in accordance with the Approved Weekly Cash Forecasts (as 

defined in the DIP Agreement) to be delivered pursuant to section 5.12 of the DIP Agreement. 

(b) The Committee or any other party in interest with standing to do so, 

including a chapter 7 or chapter 11 trustee appointed in the Cases or any subsequent cases, shall 

have sixty (60) days from the date counsel is retained by such Committee' to file, on behalf of 

' In the event no Committee is appointed, the period shall be 75 days from the Petition Date. 
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the Debtors’ estates, and to serve upon counsel for the Pre-Petition Agent, objections or 

complaints respecting the validity, extent, priority, avoidability or enforceability of the Pre- 

Petition Obligations or the Pre-Petition Liens and security interests (each a “Challenge”). In the 

event (i) a Challenge is not filed and properly served within the 60-day, or 75-day, as applicable, 

period described above or (ii) a final order is entered denying all such Challenges, then any 

Committee and any other party in interest shall thereafter be forever barred from bringing any 

Challenge, and the Pre-Petition Obligations and the liens and security interests of the Pre-.Petition 

Lenders shall be deemed valid, enforceable, perfected, unavoidable and not subject to 

subordination for all purposes in these Cases and any subsequent chapter 7 cases. Nothing in 

this Order shall be deemed to grant standing to the Committee or any other committee, person or 

entity to commence such an action. 

19. Order Governs. In the event of any inconsistency between the provisions of this 

Order and the DIP Documents, the provisions of this Order shall govern. 

26 



20. Binding Eflect; Successors and Assigns. The DIP Documents and the provisions 

of this Order, including all findings herein, shall be binding upon all parties in interest in these 

Cases, including, without limitation, the DIP Agent, the DIP Lenders, the Pre-Petition Agent, the 

Pre-Petition Lenders, any Committee appointed in these Cases, and the Debtors and their 

respective successors and assigns (including any chapter 7 or chapter 11 trustee hereinafter 

appointed or elected for the estate of any of the Debtors) and shall inure to the benefit of the DIP 

Agent, the DIP Lenders, the Pre-Petition Agent, the Pre-Petition Lenders and the Debtors and 

their respective successors and assigns; provided, however, that the DIP Agent and the DIP 

Lenders shall have no obligation to extend any financing to any chapter 7 trustee or similar 

responsible person appointed for the estates of the Debtors. 

Dated: ,2005 

HONORABLE PETER J. WALSH 
UNITED STATES BANKRUPTCY JUDGE 
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