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PROCEEDINGS
COMMISSIONER EDGAR: Good morning. I call this
hearing to order. And we will begin by asking staff to read

the notice.

MS. HARTMAN: Pursuant to notice, this time and place

has been scheduled for the purpose of conducting a hearing in
Docket Number 080193-EQ. The purpose of the hearing is set
forth more fully in the notice.

COMMISSIONER EDGAR: Thank vou. And we'll take
appearances.

MR. ANDERSON: Good morning. Bryan Anderson
appearing for Florida Power & Light Company, 700 Universe
Boulevard, Juno Beach, Florida 33410.

COMMISSIONER EDGAR: Thank you.

MS. KAUFMAN: Good morning, Commissioners. Vicki
Gordon Kaufman. I am with the law firm of Keefe, Anchors,
Gordon & Moyle, 118 North Gadsden Street, Tallahassee 32301.
I'm appearing on behalf of Wheelabrator Technologies, Inc.

COMMISSIONER EDGAR: Thank you. And staff.

MS. HARTMAN: Jean Hartman for Commission staff.

MS. HELTON: Mary Anne Helton, advisor to the
Commission.

COMMISSIONER EDGAR: Thank you. Okay. Staff,
preliminary matters.

MS. HARTMAN: Staff would request identification of

FLORIDA PUBLIC SERVICE COMMISSION
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the exhibit list as Exhibit 1, staff's composite exhibit as
Exhibit 2 and prefiled exhibits marked as Exhibits 3 through
11.

COMMISSIONER EDGAR: And we will so mark.

(Exhibits 1 through 11 marked for identification.)

MS. HARTMAN: Staff also requests that Exhibits 1 and
2 be moved into the record.

COMMISSIONER EDGAR: Exhibits 1 and 2 will be moved
"into the record.
(Exhibits 1 and 2 admitted into the record.)

MS. HARTMAN: Staff would also note that staff has
asked the parties to stipulate to including the deposition of
HFPL witness Korel Dubin in the record but were unable to reach
an agreement because of Wheelabrator's objection. Staff would

also note that FPL's rebuttal testimony contains Wheelabrator
"witness John Dalton's deposition as an exhibit. Staff suggests
that the Commission consider moving both depositions into the
mrecord. The Dubin deposition would need to be identified. The
Dalton deposition has already been identified as hearing ID
Number 5 in the Comprehensive Exhibit List.

COMMISSIONER EDGAR: Okay. And comments from the
parties. Ms. Kaufman.

MS. KAUFMAN: Yes. Thank you, Commissioner Edgar.
As contrasted with some of the proceedings that you've been in

this week, this is a short matter with only two witnesses, and

FLORIDA PUBLIC SERVICE COMMISSION
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we object to the introduction of the depositions. The
witnesses are here to present their live testimony before you
and to be cross-examined, and we think it is appropriate that
that occur and that the depositions be used for, you know, they
may be used for impeachment or other appropriate matters but
that they not be entered into the record.

COMMISSIONER EDGAR: Mr. Anderson.

MR. ANDERSON: FPL supports the introduction into the
record of both depositions. First and most pragmatically we
feel that this may streamline the proceeding since a lot was
done with the depositions and transcripts and so I believe good
information for the Commission.

Just from a legal perspective, it's important to note
that Wheelabrator is offering Mr. Dalton as an expert witness.
And under the very clear rules of Florida Civil Procedure, use
of depositions in court proceedings, Rule 1.330, use of
depositions, the deposition of a witness, whether or not a
party, may be used by any party for any purpose that the court
finds, in this case the Commission, if the witness is an expert
or skilled witness. And so, you know, clearly this is an
appropriate use specifically contemplated under the rules. It
will help streamline the proceedings and we support entry. I
think the same reasoning applies to Ms. Dubin, who, of course,
is an expert or skilled witness as well as a fact witness, and

those would be our thoughts.

FLORIDA PUBLIC SERVICE COMMISSION
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COMMISSIONER EDGAR: Ms. Kaufman, any additional
comment?

MS. KAUFMAN: Yes, Commigsion, Commissioner. Excuse
me. I think that the rule that Mr. Anderson cites does not
require the entry of the deposition. I think that it's within
your discretion. We would suggest to you that it is
appropriate that the witnesses appear before you live and be
cross-examined, and we continue to object to the entry of the
depositions as inappropriate in this matter.

COMMISSIONER EDGAR: Inappropriate because? I'm not
sure I caught the why.

MS. KAUFMAN: Because, the reason is because --

COMMISSIONER EDGAR: I'm sorry. I mean, I caught the
not required but I'm not sure I caught the why inappropriate.

MS. KAUFMAN: Well, I think because the witnesses are

here to appear live and the depositions may be used for

impeachment and other purposes, but I don't think that it's
appropriate to use them when the witnesses are here for
cross-examination for the substance of the entire deposition,
and so we would object to their entry.
i COMMISSIONER EDGAR: Okay. Thank you. And,
Ms. Hartman, can you speak to your request?

MS. HARTMAN: I mean, I think it's clear that the

rule allows it.

COMMISSIONER EDGAR: Ms. Helton.

FLORIDA PUBLIC SERVICE COMMISSION
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MS. HELTON: Madam Chairman, it's within your

discretion, I agree with Ms. Kaufman, to allow the depositions

into the record pursuant to the rule that has been referenced
by the parties here today. The Commission practice has
historically been to allow deposition transcripts into the
record to help streamline the proceedings. So I do believe

that that is a valuable tool that the Commission has, and my

recommendation is that you do have the discretion to allow the

deposition transcripts into the proceeding.

COMMISSIONER EDGAR: Okay. I'm going to allow. We

the witnesses are here and will still be made available. So

with that, we need to, my understanding is, mark the Dubin
deposition transcript, which would be Number 127

MS. HARTMAN: Yes.

COMMISSIONER EDGAR: Okay. So Exhibit Number 12 will

be Dubin Deposition Testimony. We will enter that into the
record at this time, as well as Exhibit 5, the Dalton
deposition transcript.

(Exhibit Number 12 marked for identification and
admitted into the record.)

(Exhibit Number 5 admitted into the record.)

Okay. Any other matters before we move to opening

statements?

FLORIDA PUBLIC SERVICE COMMISSION
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MS. HARTMAN: Staff has none.

COMMISSIONER EDGAR: Okay. Mr. Anderson.

MR. ANDERSON: Thank you. Good morning. FPL
appreciates the opportunity to appear before you today
regarding our 2008 standard offer contract specifically with
respect to renewable energy suppliers. I'd like to preface my
remarks by saying FPL recognizes very much the value of
renewable energy. We're very supportive of the development of
new renewable generation in Florida. We're always happy to
purchase for the benefit of our customers capacity and energy
from both new and existing renewable facilities. We believe}
that renewable energy is an important part of diversifying the
state's energy resources.

That said, the Commission and many parties including
FPL are addressing the details of potential new renewable

energy policies for the State of Florida in other proceedings.

The purpose of this proceeding is for the Commission to
determine whether FPL's standard contract complies with the
existing Florida Statutes and the extensive and detailed rules
of the Commission governing these contracts. You'll recall
these are rules which the Commission just worked through after
long, long workshops, lots of input from renewable providers,
I0Us, customer groups just within the last couple of years.
The record will show that FPL's standard offer contract

lfaithfully implements the Legislature's and the Commission's

FLORIDA PUBLIC SERVICE COMMISSION
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policy direction. Because our standard offer contract is
reasonable and complies with the applicable statutes and rules,
we will request that the Commission approve our standard offer
contract.

A couple of steps back. What is a standard offer
contract? A standard offer contract is one of the two key
tools for FPL's purchases of renewable energy from prospective
renewable suppliers. Under the Commission's rules, FPL and
other utilities are required to continuously offer a standard
contract that is based on two fundamental concepts.

First, the price is not to exceed the utility's full
avoided costs. Second, the terms and conditions, and this is
the heart of this particular case, are modeled on the
characteristics of the utility's next planned generating unit
as set forth in its Ten Year Site Plan. Together these
features protect utility customers from paying excess costs for
capacity energy while preserving electrical reliability.

I mentioned there are two key tools for purchases.
The second one is negotiated contracts, which, as stated in the
Commission's rules, are favored by the Commission. Negotiated
contracts must comply with the avoided cost standard. But when
they're negotiated working with a prospective vendor, we can
vary together the operating terms and conditions based upon the
unique characteristics of a particular renewable generator's

facilities, be it solar, be it solid waste, whatever the

FLORIDA PUBLIC SERVICE COMMISSION




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12

characteristics are. Upon completion of the negotiations, then
we bring to the Commission such contracts for your
consideration and your approval. And that review and approval
of the negotiated contracts ensures, again, the customers don't
pay more than avoided cost and that electrical reliability is
protected.

Now how do the concepts of the standard offer
contract on one hand and negotiated contracts on the other hand
relate to this case? These are central to understanding and
deciding this proceeding, we feel. The heart of the case is
that FPL's standard offer contract is properly based upon the
economics and operating characteristics of our next planned
generating unit. And in addition, we're always willing to
negotiate variations to that contract and to submit the
resulting contracts to the Commission for approval. 1In
contrast, Wheelabrator in this case has offered a host of
criticisms of the standard offer contract. I believe though
the evidence will show that these criticisms are misplaced.
Fach of the criticisms is the kind of point that can and is
raised in the give and take of negotiated contracts, but they
should not be incorporated into the standard offer contract
which is intended to be available to all generators, renewable
generators of different sizes and types.

A few quick examples. Our next planned generating

unit which ig in the standard offer contract i1s a natural

FLORIDA PUBLIC SERVICE COMMISSION
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gas-fired combined cycle generating unit. Stated in our Ten
Year Site Plan we provide all the operating characteristics of
it in our Ten Year Site Plan. Therefore, under the rules the

standard offer contract mirrors those economics and the

operating characteristics. That's why, and these points here
go to what you see in the Prehearing Order at the statement of
issues, that's why our standard offer contract contains an
equivalent availability factor, for example, of 97 percent. We
don't pick that out of the air. That's equal to the expected
reliable operation of our next planned generating unit.

Our standard offer contract contemplates turbine trip

testing because that's what you do with that kind of turbine to

"make sure that when it operates, if it goes too fast, it cuts

out and doesn't fly apart. It's basic safety reliability

testing and characteristic of that type of unit and that's why

it's specified in the contract. Our standard offer contract
contemplates that scheduled maintenance will be handled in a
cooperative way that fits with meeting customer electricity
requirements and the availability of other generating units.
Think about it. A purchase from a renewable provider

under contract, so it's a kind of fit in the same place in a
way with other things we do for customers, so logically if
there's a large one particularly, you want to make sure that
yvou're working together so that the maintenance doesn't occur

at peak periods and things like that and that's why the

FLORIDA PUBLIC SERVICE COMMISSION




|

2]

s

=

(%3]

(el

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14

contract says things like that.

The standard offer contract contemplates that the
company may reduce ocutput from or curtail purchases in the same
way that we would basically reduce our own output or curtail if
system conditions require it for safety reasons or economic
reasons. All these things are in the agreement. And as you'll
see, they're also, a lot of them are right in vyour rules.

Each of these provisions is a direct result of
regulatory requirements and the intended function of the
standard offer contract, yvet these seemingly unobjectiocnable

features as well as others are the subject of the complaint in

“this case.

During the hearing and the briefs we'll go through

all the details, but here's the key observation I'd like to
leave you with. The solution to Wheelabrator's concerns should
not be to change the standard offer contract because the
provisions they're complaining about are by and large exactly
what is required in order to comply with Commission regulations
and make the contract standard and available to all types of
renewable generators. Rather, the points that Wheelabrator
raises are entirely appropriate to raise in a negotiated
contract setting with FPL or any other potential purchaser of

capacity and energy.

To be clear, FPL has purchased and FPL customers have

paid for more than $860 million of firm capacity and energy

FLORIDA PUBLIC SERVICE COMMISSION
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from Wheelabrator's existing facilities. They're good
facilities, they're reliable facilities. We're very happy to
do business with Wheelabrator. These purchases are made by FPL
on behalf of our customers with no markup or profit just like
any other purchased power agreement. Only the actual costs
paid to Wheelabrator are paid by customers.

Wheelabrator and FPL are currently engaged in
contract negotiations to replace two large existing contracts
for more than 95 megawatts of renewable energy. Those
contracts expire August of this year and December of next vyear.
Nearly all the points raised by Wheelabrator in this case are
exactly the types of points that FPL is willing to and does
discuss in contract discussions. However, due to the specific
Commission requirements that govern standard offer contracts
which must be applicable to any potential supplier,
Wheelabrator's requests to change the standard offer contract,
which is the beginning point of individual negotiations, are
not well-founded and should not be adopted.

We have here today Kori Dubin, an experienced FPL
manager who has appeared many times before this Commission.
She's here to answer your questions and to address compliance
and reasonableness of our contract. We hope that this
proceeding provides the Commission, Wheelabrator and the public
greater insight into the role of the standard offer contract.

A lot of information has been provided in this case. The

FLORIDA PUBLIC SERVICE COMMISSION
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depositions were longer than just about any fuel case or things
too. We look forward to further enhancing public understanding
and that's the spirit we're here today about the standard offer
contract.

Qur goal is that the Commission, the parties and our
customers have comfort and confidence that this contract is
reasonable and complies with Florida law. Therefore, FPL will
be requesting that the Commission's order in this proceeding
enter findings consistent with the positions stated in our
Prehearing Order and approve FPL's proposed 2008 renewable
standard offer contract. Thank you.

COMMISSIONER EDGAR: Thank you.

Ms. Kaufman.

MS. KAUFMAN: Thank you, Commissioner Edgar and
Commissioners. As I said, I'm Vicki Kaufman and I'm appearing
on behalf of Wheelabrator Technologies. Wheelabrator is a
longtime provider of renewable energy in this state, as
Mr. Anderson mentioned. We have two waste-to-energy plants in
Broward County and we operate the City of Tampa's
waste-to-energy facility as well as a waste wood/tires/landfill
gas-to-energy facility in Auburndale, and Wheelabrator also has
16 waste-to-energy plants across the United States.
Wheelabrator is proud of and has an excellent reputation as a
renewable provider and wants to continue to provide renewable

energy from its existing plants here in Florida as well as

FLLORIDA PUBLIC SERVICE COMMISSION
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bring new plants online to help meet the needs of Florida in
the area of renewable energy, an area that I know that you are
all familiar with and have heard an awful lot about in the past
weeks and months in your RPS proceeding. 2and in that
proceeding and in the recommendations I understand you're going
to be making to the Legislature vou recognized how important
renewable resources are and you recommended very aggressive
goals to the Legislature that Florida get 20 percent of its
energy from renewable facilities by 2020, and you did some step
goals including that the state get 7 percent of its energy by
2012 from renewable facilities.

This case, of course, specifically concerns Florida
Power & Light's standard offer contract. The concept of a
standard offer contract really began a long time ago, I guess,
with the advent of PURPA in the '80s. However, in the context
of this case, in the context of the Legislature's direction to
vou and in the context of your renewable goals, we need to
focus on renewable energy and the needs of the state. The
Legislature's fairly recent and clear directive to you that the
development of renewable resources must be encouraged and that
the economic viability of existing facilities must be
protected, that's what they've told you and I believe you've
clearly recognized that in your RPS docket.

But I think as we begin this proceeding it's worth

looking at Section 366.91(1l) that was enacted in 2005 to

FLORIDA PUBLIC SERVICE COMMISSION
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refresh ourselves as to what the Legislature has said regarding
renewable energy. And so I just want to quote briefly, the
Legislature finds that it's in the public interest to promote
the development of renewable energy resources in this state,

close quote. And then the Legislature went on in that same

section to list many valuable properties that renewable energy
can bring to Florida. And they said, quote, renewable energy
has the potential to help diversify fuel supply types to meet
“Florida‘s growing dependency on natural gas for electric
production, minimize the volatility of fuel costs, encourage
investment in the state, improve environmental conditions and
“make Florida a leader in new and innovative technology, close

gquote.

And similarly in Section 366.92 the Legislature said,
quote, it is the intent of the Legislature to promote the
development of renewable energy, protect the economic viability
of Florida's existing renewable energy facilities, diversify

the types of fuel used to generate electricity in Florida,

lessen Florida's dependence on natural gas and fuel oll for the

production of electricity, minimize the volatility of fuel

costs, encourage investment within the state, improve
environmental conditions -- and in addition -- close quote. In
addition, I know that you're all aware of the Governor's
executive orders, and he has spoken often and strongly on the

need to encourage and bring more renewable energy to the state

FLORIDA PUBLIC SERVICE COMMISSION
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in order to reduce greenhouse gas emissions and he also
articulated very aggressive goals for doing that.

Now in order to encourage the development of
renewable energy in the state, the legislation I just discussed
requires each investor-owned utility to continuocusly offer a
purchase contract to renewable energy providers, that is, a
standard offer contract that renewable producers can actually
execute and bring to market, a contract that they can sign,
that they can finance and that they can do that without going
through time-consuming and lengthy negotiations.

Mr. Anderson said to you that there are two paths to
a contract. We agree. One path may be a negotiated path, but
the other path clearly required by the Legislature is a viable
standard offer contract. One does not supplant the other.
Just because FPL or parties may wish to negotiate, that does
not mean that that obviates the need for an appropriate
standard offer contract. It has to be continuously available.
And I think that, that as a matter of statutory interpretation
we probably would all agree that the Legislature does not enact
laws with no meaning. When they said that they wanted a
continuously available standard offer contract, I think that
means a contract that's continuously available that renewable
providers can execute in order to bring the benefits of
renewable energy to Florida. Mr. Anderson says that FPL has a,

such a contract available. Well, I guess I don't quarrel with

FLORIDA PUBLIC SERVICE COMMISSION
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that. It's available, it's, it's, it's in this docket, it's
sitting in someone's file drawer.

But I think the most telling fact in this entire case
that you're going to hear about, and it is a fact that I don't
believe FPL denies, is that since the enactment of the
legislation that I just discussed earlier, not a single
renewable provider has executed Florida Power & Light's
standard offer contract, not a single megawatt has been
purchased or sold under any version of the contract. So we

suggest to you that this, this must mean that this contract

cannot possibly be compliant with the goals of the Legislature.
You will hear Wheelabrator's expert witness
Mr. Dalton testify in regard to some changes that Wheelabrator
proposes to make the standard offer contract a viable,
financeable document that will promote renewable generation as
the Legislature has envisioned and as it has directed you to
encourage. This includes a more reasonable capacity factor
which renewable facilities can actually meet and which does not
hold renewable facilities to a higher standard than FPL's own
units or to a projected standard that we don't even know if
these future FPL units will ever meet. We recommend or
WMr. Dalton will discuss a revision of such factors to recognize

the value that renewable facilities offer as well as the

ability to receive capacity payments at lower levels as the

statute provides.

FLORIDA PUBLIC SERVICE COMMISSION
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We also recommend changes that renewable facilities
not be subject to what the contract contains now, which is a
unilateral right of FPL to interrupt or to require the
renewable facility to cease production, which obviously
interferes with the revenue stream for the renewable generator
and increases the already high capacity factor, even makes it
even higher. And Mr. Dalton will also discuss with you why the
30-day right of first refusal for the TREC is inappropriate and
"should be removed from the contract.

Finally, Wheelabrator contends that there are some
other provisions that are unreasonable and these relate to
maintenance. The maintenance provision in the standard offer

contract essentially allows FPL to dictate the renewable

facility's maintenance schedule, which in turn has the
potential to interfere with the renewable facility's ability to
operate. These provisions are simply onerous, they're
"unnecessary and they hold renewable providers to standards
higher than FPL's own units.

Mr. Anderson's response or in his opening remarks are
| two-fold. The first one is come negotiate with us. As I said,
while that's an avenue to a contract, it's just one avenue and
it doesn't obviate the requirement of a viable standard offer
contract. And I would suggest to you that not only has no
renewable provider signed a standard offer contract, FPL has

not successfully negotiated for approval a renewable contract

FLORIDA PUBLIC SERVICE COMMISSION
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either. So there has been as far as I'm aware no contracts
approved, that you have approved since the new legislation
under either one of those paths.

The ability to negotiate certainly does not guarantee
that the parties will reach agreement, and there's no
requirement that if you enter into negotiations with a utility,
that at the end of the day there's going to be a deal. So
while you may negotiate, that doesn't mean that at the end of
the day you're actually going to bring forward a contract. And
I don't think that you will find anywhere in the legislation
where the Legislature has suggested or stated that a negotiated
contract is somehow preferable or takes the place of a standard
offer contract that they have required, nor have they said that
the standard offer contract is simply a template for
negotiations. I think they want a viable contract out there.

Finally, Mr. Anderson directs you to your rules. And
if I understood him, he said these rules require that you
approve our contract. We disagree and we think that you have
to fundamentally return to the statute that's being implemented
here and what it is you're trying to accomplish. We think that
with Mr. Dalton's suggestions and your direction to FPL you can
put in place a standard offer contract that meets the goals of
the Legislature and the requirement that a standard offer
contract be available and that you will see some renewable

generators come forward and find -- and sign it, help us meet

FLLORIDA PUBLIC SERVICE COMMISSION
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the aggressive goals that you have set.

Wheelabrator also appreciates the opportunity to
appear before you this morning and to discuss these issues with
you, we think they're very important to the State of Florida,
and we look forward to you listening to our witness and to all
the evidence in the case. Thank you.

COMMISSIONER EDGAR: Thank you, Ms. Kaufman.

Okay. We will go ahead and swear in the witnesses.
We will do both together. So if each of you would stand
together with me and raise your right hand.

(Witnesses collectively sworn.)

Mr. Anderson.

MR. ANDERSON: FPL would call Kori Dubin as its
witness.

KOREL M. DUBIN
was called as a witness on behalf of Florida Power & Light
Company and, having been duly sworn, testified as follows:
DIRECT EXAMINATION

BY MR. ANDERSON:

Q Good morning, Ms. Dubin.
A Good morning.
Q You were just sworn. Would you tell us your name and

business address.
A My name is Korel Dubin. My business address is

Florida Power & Light Company, 9250 West Flagler Street, Miami,
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Florida 33174.

0 By whom are you employed and in what capacity?

A I'm employed by Florida Power & Light as Senior
Manager of Purchased Power.

Q Have you prepared and caused to be filed eight pages

of prefiled direct testimony in this proceeding?

A Yes, I have.

Q Any errata®?

A No, I do not.

Q Do you have any changes or revisions to your prefiled

direct testimony?
A I do not.
Q If I asked you the same guestions contained in your
prefiled direct testimony, would your answers be the same?
A Yes, they would.
MR. ANDERSON: FPL asks that Ms. Dubin's prefiled
direct testimony be inserted into the record as though read.
COMMISSIONER EDGAR: The prefiled direct testimony
will be inserted into the record as though read.
MR. ANDERSON: I also note for the record there are

no exhibits attached to the direct testimony.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

FLORIDA POWER & LIGHT COMPANY
TESTIMONY OF KOREL M. DUBIN
DOCKET NO. 080193-EQ

NOVEMBER 3, 2008

Please state your name and business address.

My name is Korel M. Dubin. My business address is 9250 West
Flagler Street, Miami, Florida 33174.

By whom are you employed ‘and what is your position?

I am employed ‘by‘, 'ﬁ!eﬂha Power & Light Company (“FPL” or the
“Company”) as the Senior Manager of Purchased Power in the
Resource Assessment and Planning Department.

What are your present job responsibilities?

My responsibilities include providing analyses and support to assist
the Company in determining whether and on what terms to extend or
replace expiring purchase power contracts; negotiating new power
purchase agreements; and contract administration and payment
processing.

Would you please describe your educational background and
professional experience?

I received a Bachelor of Arts in Political Science from Emory
University in 1980 and in 1982 I received a Master of Business

Administration from Barry University. In June 1982, I joined Florida
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Power and Light Company’s Fossil Fuel Section of the Fuel Resources
Department. From 1982 through 1985 my responsibilities included
administration of fuel supply and operations contracts, development of
procurement procedures, research/analysis of transportation options
and by-product sales, and support for regulatory filings. In December
of 1985 I joined the Rates and Research Department as a Rate Analyst.
Since 1985, my primary responsibilities have been in the area of the
adjustment clauses. I have held various positions of increasing
responsibility in the Rates and Research Department and the
Regulatory Affairs Department where I was responsible for the
development and preparation of the Company’s Fuel, Capacity,
Conservation and Environmental Cost Recovery filings. [ remain a
Company witness in these clause dockets. In May 2008 I became
Senior Manager of Purchased Power in the Resource Assessment and
Planning Department.

What is the purpose of your testimony?

My testimony is provided in support of FPL’s Standard Offer Contract
(“SOC”) approved by Florida Public Service Commission Order No.
PSC-08-0544-TRF-EQ and to address the Wheelabrator Technologies,
Inc. (“Wheelabrator’”) protest of that order. My testimony explains
that FPL’s Standard Offer Contract is reasonable and is fully
compliant with the applicable statute enacted by the Florida

Legislature and rules adopted by this Commission. The Standard
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Offer Contract encourages the development of renewable resources in
the State. The rates in the Standard Offer Contract are at avoided cost,
as required by law. The terms and conditions contained in the contract
are reasonable and fair to the renewable generators and utility
customers. The Standard Offer Contract terms and conditions are
necessary to protect the customer, and without these provisions the
customers would incur higher costs and may have less reliable service.
FPL is supportive of development of new renewable generation in
Florida, and is happy to purchase for the benefit of its customers
capacity and energy from both new and existing renewable generating

facilities, as well as other qualified facilities.

Please describe FPL’s overall outlook and approach to its
Standard Offer Contract and to complying with the Commission’s
regulatory requirements for such contracts.

FPL is supportive of development of new renewable generation and
other qualified facility generation in Florida, as well as continued
operation of existing renewable generating facilities and qualified

facilities.

FPL’s focus in preparing, submitting and administering its Standard
Offer Contract is to make available a fair and reasonable agreement
providing an avenue for FPL to make purchases from such facilities,

for the benefit and in a manner protective of FPL’s customers. FPL
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also views its Standard Offer Contract as providing a reasonable base
from which project owners and developers may, if they choose, seek to
negotiate with FPL agreements more closely tailored to the needs of
facilities with different fuel types, sizes and operating characteristics,
among other unique features.

Wheelabrator’s protest states that “FPL’s proposed standard
offer contract will not encourage the development of renewable
resources in the state as required by section 366.91, Florida
Statutes, and the Commission’s rules, but rather would discourage
such development.” Do you agreé with this statement?

No, I do not. The Commission through an extensive series of
workshops, hearings, and rulemaking adopted rules to implement the
requirements of 366.91. These rules require the Investor Owned
Utilities (“IOUs”) to continuously make available Standard Offer
Contracts based on a portfolio approach of utility fossil-fueled units;
establish a methodology for calculating capacity payments using a
value of deferral methodology based on the utility’s full avoided costs
and need for power; require IOUs to expand the capacity and energy
payment options to facilitate the financing of renewable generation
facilities; allow for reopening the contract in the event of future carbon
taxes; clarify ownership of transferable renewable energy credits;
provide for an expedited dispute resolution process; and require annual

reporting from all utilities. These rules strongly encourage the
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development of renewable resources in Florida, and provide a range of
unilateral options to the renewable generator. FPL’s Standard Offer
Contract complies with these rules, and hence complies with F.S.
366.91 and encourages the development of renewable generation in the
State.

Wheelabrator’s protest states that “FPL’s proposed standard
offer contract contains terms and conditions that are onerous,
burdensome, unilateral, and commercially unreasonable.” Do you
agree with this statement?

No, I do not agree with this statement. Wheelabrator has provided a
laundry list of terms and conditions which it deems commercially
unreasonable, without support. Wheelabrator fails to recognize that
the Standard Offer Contract is not the result of the give and take of
commercial negotiations between an unrestricted buyer and seller, but
is in actuality a unilateral “put” right of a renewable generator. As
such, it is necessary that the contract as a whole and in specific
contract provisions be constituted in such a way as to protect the
customers of the utility in a contract that may be entered into by
project developers and owners that have facilities with a broad range
of sizes, fuel types, types of generation, geographical location, and

performance characteristics.
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Have any of the contract provisions that Wheelabrator is
protesting been reviewed and approved previously by the
Commission?

Yes, many of Wheelabrator’s assertions are simply a rehash of old
arguments. Many of the terms and conditions contained in Standard
Offer Contracts have explicitly been established and deemed prudent
in hearings before this Commission. For example, Wheelabrator’s
assertion, that FPL’s performance requirement that the renewable
generator maintain a 97% Equivalent Availability factor to receive full
capacity payments unfairly penalizes renewable generators, ignores the
fact the Commission has already addressed this issue. FPL’s 2014
Combined Cycle (“CC”) avoided unit has a projected annual
Equivalent Availability of 97 % as shown on page 93 Schedule 9 of
FPL’s 2008 Ten Year site Plan. In other words if necessary the
generating capacity of FPL’s CC avoided unit is available to contribute
to FPL’s system reliability 97 % of the hours in a year. By FPL setting
its minimum performance requirement to a 97% Equivalent
Availability factor in order for the QS to receive full capacity
payments (see payment provision C of Appendix B in FPL’s Standard
Offer Contract) FPL is ensuring, that its customers receive the same
level of reliability that they would otherwise receive from the CC
avoided unit. The Commission specifically evaluated and approved

FPL’s pay for performance sliding scale methodology in calculating
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capacity payments as a contract provision that is beneficial to
customers. In Order No.24989 Docket No. 910004-EU dated August
29, 1991 the Commission stated that FPL’s proposed adjustment to the
monthly capacity payment made to cogenerators that exponentially
reduces the QF’s capacity payment in a month is reasonable when the

twelve-month rolling average of the on peak capacity factor is below

the avoided unit minimum. The Commission added that this

adjustment broadens the range of performance in which the QF can be

paid for performance while also encouraging the QF to provide

capacity during FPL’s peak periods. The Commission, in its findings
encourages the QF to provide capacity during peak periods and
provides the customers with the same level of reliability that they

would receive from the avoided unit.

Another example where the Commission has explicitly made a
determination has to do with Tradable Renewable Energy Credits
(“TRECs”). Wheelabrator asserts that “FPL’s proposed contract
contains an excessive time frame for FPL to exercise its right of first
refusal as to tradable renewable energy credits” and goes on to say that
this “provision is commercially unreasonable, discourages the
development of renewable resources, and should be rejected.”
Wheelabrator adds that “this contractual provision also violates rule

25-17.280, [F.A.C.], which prohibits FPL from placing any conditions
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on a renewable génerator’s owﬁership of TRECs.” Wheelabrator
ignores Commission order No PSC-07-0492-TRF-EQ in Docket No.
070234-EQ dated June 11, 2007 that states that:
“FPL acknowledged that TRECs are the property of the
renewable generator, and also has included the right of first
refusal with specific timelines for responding. Such a

condition will insure that Florida’s ratepavers enjoy all the

attributes associated with renewable generation without

imposing a financial penalty to the owner of the renewable

generation facility.” (Emphasis added)

Please summarize your testimony.

As discussed above, the terms and conditions included in the Standard
Offer Contract are reasonable. The Standard Offer Contract terms and
conditions are necessary to protect the customer, and without these
provisions the customers would incur higher costs and may have less
reliable service. A Standard Offer Contract by its nature is required to
offer a one-size-fits-all approach to a purchase power agreement.
While some project developers/lenders may feel more comfortable
with a more individualized approach and as a result pursue an
individually negotiated contract, other developers may prefer the
Standard Offer Contract.

Does that conclude your testimony?

Yes.
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BY MR. ANDERSON:
Q Have you prepared a summary of your direct testimony?
A Yes, I have.
0 Would you please provide your summary to the
Commission?
A Yes. Thank you.

Good morning, Commissioners. My testimony is
provided in support of FPL's 2008 standard offer contract
approved by the Commission and to address Wheelabrator's
protest of FPL's standard offer contract. FPL's standard offer
contract is reasonable and fully compliant with the applicable
statute enacted by the Florida Legislature and rules adopted by
this Commission. The standard offer contract encourages the
development of renewable resources in the state. The rates in
the standard offer contract are at avoided cost as regquired by
law. The terms and conditions contained in the contract are
reasonable and fair to the renewable generator and utility
customers. The standard offer contract terms and conditions
are necessary to protect the customer and without these
provisions the customers would incur higher costs and may have
less reliable service.

FPL is supported -- supportive of development of new
renewable generation and other qualified facility generation in
Florida as well as continued operation of existing renewable

generating facilities and qualifying facilities.
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The Commission through an extensive series of
workshops, hearings and rulemaking adopted rules to implement
the requirements of Florida Statute 366.91. These rules
require the investor-owned utilities to continuously make
available a standard offer contract based on a portfolio
approach of utility fossil-fueled units, establish a
methodology for calculating capacity payments using a value of
deferral methodology based on the utility's full avoided cost
and need for power, require IOUs to expand the capacity and
energy payment options to facilitate the financing of renewable
generating, generation facilities, allow for reopening the
contract in the event of future carbon taxes, clarify ownership
of, and clarifying ownership of transferable renewable energy
credits, provide for an expedited dispute resolution process
and required annual reporting from all utilities. These rules
strongly encourage the development of renewable resources in
Florida and provide a range of unilateral options to the
renewable generator.

FPL's standard offer contract complies with these
rules and hence complies with Florida Statute 366.91 and
encourages the development of renewable generation in the
state. FPL's focus in preparing, submitting and administering
its standard offer contract is to make available a fair and
reasonable agreement providing an avenue for FPL to make

purchase from such facilities for the benefit and in a manner
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protective of FPL's customers.

FPL also views its standard offer contract as
providing a reasonable base for which project owners and
developers may, if they choose, seek to negotiate with FPL
agreements more closely tailored to the needs of the facilities
with different fuel types, sizes, operating characteristics
among other unique features.

Wheelabrator has provided a laundry list of terms and
conditions which it deems unreasonable without support.
Wheelabrator fails to recognize that the standard offer
contract is not the result of give and take of commercial
negotiations. The standard offer contract as a whole and in
specific contract provisions must be constituted in such a way
as to protect customers of a utility in a contract that may be
entered into by project developers and owners that have
facilities with a broad range of sizes, fuel types, types of
generation, geographical location and performance
characteristics. A standard offer contract by nature is
required to offer a one-size-fits-all approach to purchased
power. While some project developer lenders may feel more
comfortable with a more individualized approach and as a result
pursue an individually negotiated contract, other developers
may prefer the standard offer contract. That concludes my
summary.

MR. ANDERSON: Ms. Dubin is available for

FLORIDA PUBLIC SERVICE COMMISSION
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cross-examination.
COMMISSIONER EDGAR: Ms. Kaufman.
MS. KAUFMAN: Thank you, Commissioner.
CROSS EXAMINATION

BY MS. KAUFMAN:

Q Good morning, Ms. Dubin.
A Good morning, Ms. Kaufman.
Q Let's talk for a minute about your familiarity with

Wheelabrator. You are familiar with them; correct?

A Yes.

Q And I think that Mr. Anderson mentioned that you
currently have two contracts with Wheelabrator; correct?

A That is correct.

0 They have a North Broward facility and a South
Broward facility; correct?

A Yes, that is correct.

Q And you'd agree, wouldn't you, that they are a
well-known and an established provider of renewable energy?

A They are a well-known and established renewable
generator. FPL has been doing business with them for 20 some
odd years and has purchased energy and capacity from them.
Customers have paid, I think, close to a billion dollars over
the 20-year contracts.

Q And they've been a reliable provider; correct?

A That is correct.

FLORIDA PUBLIC SERVICE COMMISSION
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Q You were here for my opening remarks, were you not?
A Yes, I was.

0 And you heard me discuss Section 366.91 and 366.927
l A Yes.

Q And vou would agree with me, would you not, that the

Legislature has made it clear through the enactment of these

statutes that it's important for the state to encourage the
development of renewable energy?

A Yes. FPL certainly agrees with that.

Q And you heard me, I'm sure, give the laundry list of
items that the Legislature has designated as important in

regard to why they want renewable energy to be developed and

lencouraged in this state, and I assume you agree with those.

A Yes.
“ 0 Now would you also agree with me that Section 366.92

requires and says that it's important that the economic

viability of existing renewable facilities be protected?
A Yes.
Q Are you familiar with the Governor's executive order
of July 2007 in which he addresses renewable energy goals?
A I'm familiar with it. Yes.
MS. KAUFMAN: I'd like to distribute an exhibit,
Madam Chairman. I guess this would be Number 13.
COMMISSTIONER EDGAR: Yes. And we'll go ahead and

title it Florida Executive Order (07-127.

” FLORIDA PUBLIC SERVICE COMMISSION
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(Exhibit 13 marked for identification.)
MS. KAUFMAN: Thank you, Madam Chair.
BY MS. KAUFMAN:

Q Ms. Dubin, if you could turn to Page 4, the pages are
not numbered, but Section 3 and let me know when you're there.

A I'm sorry. On the first page?

Q Tt's on the fourth page, Section 3. Do you see the
first bullet?

A Yes.

Q And would you agree with me that the Governor has
stated in that first bullet that it is his hope or his goal
that utilities produce at least 20 percent of their eléctricity
from renewable sources?

A Yes.

Q Now you talked a little bit in your opening about the
purpose of a standard offer contract; right?

A Yes.

Q OCkay. And you would agree with me, would you not,
that the purpose of a standard offer contract is to have a
contract available that requires no negotiation?

A T think the standard offer contract, there's two
purposes. One is to have an available standard offer contract,
and second that it can be used as the basis for contract
negeotiations.

Q Ms. Dubin, if you could answer yes or no first, I

FLORIDA PUBLIC SERVICE COMMISSION
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would appreciate that. Let me repeat the question.

A Okay.

Q Would you agree that one of the purposes of a
standard offer contract is to have a contract available that
requires no negotiation with the utility?

A Yes, I would agree with that.

Q Okay. aAnd would you agree that negotiations can

often be time consuming?

A Yes.

Q And I'm speaking of contract negotiations.

A Yes. Of course.

Q And would you also agree with me that these contract

negotiations require resources to be devoted to them by both
sides?

A Yes. And that, that's why it's important that we
also can use the standard offer contract as a tool for contract
negotiations because it can cut out a lot of negotiating time.
There's a lot of good information there, a lot of good
provisions that can be used as the basis for a negotiated
contract so that it can be used, the operating and
characterisgtics that can be used are good to be, to streamline
contract negotiations. And then where there's specific
characteristics of a renewable generator, those changes can be
made in a give and take in negotiations.

Q I understand your position, Ms. Dubin. But will you

FLORIDA PUBLIC SERVICE COMMISSION
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agree with me that when you engage in contract negotiations, it
requires both sides, the generator and the utility, to devote

substantial resources to attempting, in attempting to come to a

conclusion?
A Yes.
Q And would vou also agree with me that the parties may

engage in negotiations, they may devote time and resources to
those meetings and conference calls and what not, and they may
at the end of the process not reach agreement?

A Yes.

Q Okay. You agree, and you may have said this in your
summary, but you agree, don't you, that FPL is required
pursuant to the legislation to have a standard offer
continuously available?

A Yes.

0 And has FPL had a standard offer continuously
available since 2006?

A Most of the time. There was a point in time in 2006
where the standard offer contract was protested and therefore
it wasn't available for a period of time.

0 Okay. So if a renewable generator had wanted you,
had wanted to sign a standard offer contract with you in 2006,
you're saying you did not have one available?

A There was a —--

0 Excuse me. If you could try yves or no, I would

FLORIDA PUBLIC SERVICE COMMISSION
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appreciate it.

A Okay.

Q Do yvou need me to repeat the gquestion?

A Yes, please.

Q Okay. I'll try. Are vyou telling us that there was a

period of time during 2006 when FPL did not have a standard

offer contract available for renewable generators?

A We had, we had, ves, we had a contract available, but

there was a protest and there was a point in time where, and
I'm not quite sure of the language, but I, it was on hold or
something along those lines because of a protest.

Q Well, isn't it true that FPL withdrew its standard

“offer contract in 200672

“refiled, I believe.

Chairman.

COMMISSIONER EDGAR: Okay.

MS. KAUFMAN: This would be Number 147

COMMISSIONER EDGAR: Yes, ma‘'am. We'll mark it as
14.

MS. KAUFMAN: And I, we could call it, if it's all
right, FPL Notice of withdrawal.

COMMISSIONER EDGAR: Yes.

(Exhibit 14 marked for identification.)

FLORIDA PUBLIC SERVICE COMMISSION
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BY MS. KAUFMAN:
Q Have you had time to look this over, Ms. Dubin?
A Yes, I have.
0] Okay. 1If you would refer to the bottom of the first

page. Do you see the sentence where it begins, "At this time”?

A Yes.
Q Okay. Would you read that sentence for us?
A If I might start above where it talks about the

protest, I believe, to put it in context.

Q Well, Ms. Dubin, if you would be so kind as to answer
my questions and then explain, I think we could move faster.

A Qkay.

Q Thank you.

A "At this time, FPL believes it is appropriate to
withdraw its current petition for approval of renewable energy
tariffs and standard offer contracts with the commitment that
FPL will promptly refile renewable energy tariffs and standard
offer contracts when the FICA reqguest has been resolved, or as
soon as otherwise may be appropriate."

Q So you would agree that FPL withdrew its contract in
this case; correct?

A Yes. FPL withdrew its contract as there was a
protest going on. And if I might read the next sentence which
also says that FPL wishes to make clear that it remains

receptive to negotiating with prospective renewable energy
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providers, and that FPL is prepared to submit any resulting
agreements for Commission approval as approved (sic.) for under
applicable laws and regulations.

Q So I understand your testimony to be that you were

willing to negotiate.

A Yes.

Q But you had no standard offer contract available at
that time.

A No. It was withdrawn because of the protest going
on.

Q Now since 2006 you have had various versions of a

standard offer contract available; correct?

A Yes.

Q Okay. and I mentioned this in my opening and I'm
correct, am I not, that you have not had a single renewable
provider sign one of these contracts, have you?

A No, we have not.

0 Okay. Now your direct testimony, and you mentioned
this in your summary, the bottom of Page 2 going over to the
top of Page 3, you say, "The standard offer contract encourages
the development of renewable resources in the state”; right?

A Yes.

Q Well, since not a single provider has executed a
contract, in what way does the standard offer contract you have

available encourage the development of renewable resources?
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A I think it encourages it in several ways. Now let's
go back to 2006 when the, when we're talking about that time
frame. We had a lot of renewable generation under contract.
So, for example, Wheelabrator was not going to go to a standard
offer contract and also solid waste authority. Other contracts
are, were already in existence, so they would not avail
themselves of a standard offer contract because they were
already contracted for.

In addition, because of this protest there was a
period of time when the, when we did not have a, where, where,
excuse me, generators, renewable generators could not avail
themselves of the standard offer contract. And currently the
standard offer contract that we have is being used as the basis
for contract negotiations just in the way of one part of it the
way it's intended to work. We have several renewable
generators that we're discussing contracts with, and in each
one of those cases we have used the standard offer contract as
the starting point.

Q So do you disagree with the premise that the standard
offer contract is supposed to be a viable, executable contract
that you would expect renewable facilities to sign?

A No, I don't agree with -- I do agree that the
standard offer contract is that, vyes.

0 Okay. But despite that, nobody signed it.

A No, for the reasons I stated.

FLORIDA PUBLIC SERVICE COMMISSION
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Q I want to talk for a moment about your current
contracts with Wheelabrator. We discussed this some in your
deposition; correct?

A Yes.

0 And I think you already said that Wheelabrator has
two contracts right now with Florida Power & Light; correct?

A Yes. It's actually, it's actually four. TIt's two
1987 agreements, one for Broward North, one for Broward South,
and then there's a 1991 amendment for each one of those
facilities as well.

0 I want to talk about the original contracts. Those
are standard offer contracts; correct?

A Yes, they are.

0 That Wheelabrator and FPL executed.

A Yes.

MS. KAUFMAN: And, Madam Chairman, I'd like to
distribute those contracts. 2And I'm also for ease of
reference, if it's all right, going to distribute the sort of
corresponding pages from the current standard offer so that
Ms. Dubin and the Commissioners will have all three documents
in front of them.

COMMISSIONER EDGAR: Ms. Kaufman and Mr. Anderson, 1
have had a request administratively for a very short break to
take care of some paperwork. So I'm -- why don't you go ahead

and distribute, but we will go on break and I'm sorry to do
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this when we've just gotten started, but a couple of things we
need to take care of technically. So we're going to take a
15-minute break and come back at 20 minutes -- roughly 15
minutes, come back at 20 minutes to. If you would, go ahead
and distribute, and then we'll mark and deal with that when we
go back on. And so we are on break.

(Recess taken.)

We will get started again here in just a moment.

Okay. We are back on the record. I apologize for
the interruption. Thank you for your patience. Ms. Kaufman,
right before our short break you were going to pass out some
documents, and if you would go ahead and take it from there.

MS. KAUFMAN: I did. Madam Chair, I passed out three
documents, and I would ask that two of them you would mark as a
composite exhibit. Those would be Standard Offer Contract for
the Purchase of Firm Capacity and Energy from a Qualifying
Facility. They actually both have the same title but they're
from, one is for the North Broward facility and one is for the
South Broward. So if that could be Number 15.

COMMISSIONER EDGAR: Okay. We will mark this as
composite Number 15 with these two documents contained therein.

(Exhibit 15 marked for identification.)

MS. KAUFMAN: And then the third document I
distributed, if we could mark that as 16. Those are excerpts

from the FPL 2008 Standard Offer Contract.
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COMMISSIONER EDGAR: Okay. Exhibit 16, Excerpt 2008
FPL SOC.

MS. KAUFMAN: Yes, ma'am. Thank you.

(Exhibit 16 marked for identification.)

MR. ANDERSON: If I might be heard for just a moment.

COMMISSIONER EDGAR: Mr. Anderson.

MR. ANDERSON: Thank you. From a process perspective
I'd like to remind people that the initial testimony, we're
still on direct cross-exam here, was only seven pages and did
not discuss in detail the responses to Wheelabrator's points at
all. All those were raised in Mr. Dalton's testimony and then
responded to in rebuttal. The significance is that we're here
to answer questions, but I'm going to pay a little more close
attention to the scope of examination. Because if we're going
to get into talking about the specifics, for example, of
availability factors and this and that, that's not the direct
testimony, that's the rebuttal, and I think it will be better
framed that way. But just as a word to the group.

COMMISSIONER EDGAR: Okay. Thank you, Mr. Anderson.
So noted. Ms. Kaufman, just please try to keep in mind with
yvour questions the direct versus the rebuttal.

MS. KAUFMAN: I will try to do that, Madam Chairman.
I would note that Ms. Dubin has told us in her opening comments
and remarks that she's talked extensively about their proposed

standard offer contract. So I do have a number of questions
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that relate to that and I think that they are appropriate and
they are within the scope. But I guess we'll, we'll deal with
that as we go.
COMMISSIONER EDGAR: We'll see where it takes us.
MS. KAUFMAN: Thank you so much.
BY MS. KAUFMAN:

0 Ms. Dubin, do you have the three documents that I've
distributed, the two contracts that the Chairman has marked as
Exhibit 15 and then your, your 2008 contract that's marked as
Exhibit 167

A Yes, I do.

Q And Exhibit 16 is not the entire contract, it's just
excerpts, just so the record is clear.

You are familiar with Exhibit 15, correct, the
current Wheelabrator FPL contracts?

A Yes, I am.

0 And you, you looked at those during your deposition,
did you not?

A Yes, I did.

0 Okay. What is the capacity factor in the current
Wheelabrator FPL contract, Exhibit Number 157

A The current one is, I believe, 70 percent. It's at
the bottom range.

Q So in the current contracts that you have, the two,

the capacity factor required is 70 percent.
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A Yes.

Q And the capacity factor that's reqguired in your 2008
standard offer is 97 percent; correct?

A The high end is 97 percent, vyes.

Q Okay.

A The distinction is the 97 percent is for 100 percent
of the capacity payment. The bottom range there goes down to
80 percent.

Q And in the current contracts the 70 percent is, is
for 100 percent of the capacity payment; correct?

A Yes, I believe so.

Q Now I think I asked you if, I might have asked you in
your deposition if you're familiar with the operating
characteristics of renewable generators, and I believe you
answered somewhat. Does that seem right?

A Yes, somewhat. I'm familiar with the ones that are
under contract with FPL.

Q Okay. Would you agree that it would be very
difficult for a renewable, a renewable generator to meet a
97 percent capacity factor on a 1l2-month average?

MR. ANDERSON: I*d object. And it's not that we
don't want to talk about this, but this is exactly what I was
talking about. This is the heart and soul of the rebuttal
testimony.

COMMISSIONER EDGAR: Ms. Kaufman.
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MS. KAUFMAN: Well, Chairman, Ms. Dubin is here and
she said in her opening remarks supporting the reasonableness
and the fact that they believe that this contract before you
complies with the rules, and I think I'm entitled to inquire as
to the basis for her assertions. Those are in her prefiled
direct and they were discussed at some length in her summary.

COMMISSIONER EDGAR: Mr, aAnderson, anything further?

MR. ANDERSON: No. Again, we're happy to answer the
question either time. But the right time under, under the law
would be where the 97 percent issue is discussed in the, in the
rebuttal testimony. It was raised in Mr. Dalton's direct,
responded to in Ms. Dubin's rebuttal, so that's the right place
in this proceeding for those, those questions, and we feel that
would be the right approach.

COMMISSIONER EDGAR: Ms. Kaufman.

MS. KAUFMAN: Well, Ms. Dubin says right on Page 2,
just to pick out one example from her direct, my testimony
explains that FPL's standard offer is reasonable, fully
compliant with the applicable statute. I think I'm entitled to
inquire into her basis and into any of the terms in the
contract that's before you. She's raised that in her direct.

COMMISSIONER EDGAR: Ms. Helton.

MS. HELTON: Madam Chairman, I've listened to the
arguments of both parties and I agree with Ms. Kaufman. It

seems to me that if Ms. Dubin has raised assertions concerning
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the appropriateness of the standard offer contract under the
rules and the statutes, that Ms. Kaufman is entitled to ask the
witness about that.

COMMISSIONER EDGAR: Overruled. We will proceed.
BY MS. KAUFMAN:

Q I'm trying to recall the last question, Ms. Dubin.

I think that yvou had agreed with me that in your
current 2008 standard offer contract you are requiring a 97
percent availability factor; correct?

A Yes.

Q And then I believe I asked you if you would agree
with me that based on what you knew about renewable facilities
it would be extremely difficult for a renewable facility to
meet that 97 percent availability on a 12-month rolling
average.

A I don‘t know if it's extremely difficult. I do know
that the Wheelabrator's Broward North facility has achieved a
97 percent billing capacity factor from May 2008 through
November 2008.

0 They haven't done it in a 12-month block of time,
have they?

A I have not seen that. But they have, they have in
current history performed at over 97 percent.

0 But in order to proceed at full capacity they have to

do that for 12 consecutive months; correct?

FLORIDA PUBLIC SERVICE COMMISSION-




f

N

[O%]

>

[$;]

(o)}

~

o

Ne]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

52

A Yes, that is correct.

Q And they have not --

A And that is because the next planned generating unit
has that availability factor. And of course the standard offer
contract goes back to customers should pay no more and have no
less reliable service than they would with that next planned
generating unit, which is a combined cycle unit.

0 Okay. And did you, just so I'm clear, I asked vyou
the cquestion of whether you are aware of whether it would be
extremely difficult for a renewable facility to meet that
97 percent on a l2-month rolling average, and I think you said
you didn't know one way or the other.

A When you say extremely difficult, I do know that they
have been performing at that level. We'd like to see them
continue to perform at that level and perhaps they will on a
12-month average basis meet that.

Q But you don't -- but, first of all, you don't know
that they have performed at that level for 12 months; correct?
y: They have not. But since May of 2008 they have.

Q Okay. And you don't know I guess as you sit here
today whether the, a renewable facility could perform at that
level for 12 months.

A They have since May, so I don't see any reason why
they couldn't continue that and perhaps have it included in

thelr average.
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Again, the 97 percent availability of their billing
capacity factor is one to have 100 percent of the payment.

Q And then 70 percent was to have 100 percent of the
payment; correct?

A Yes. In the older contract based on a different
avoided unit, different point in time, different planned
generating unit.

0 If you assume that it is difficult or it would be
difficult for a renewable facility to meet that 97 percent for
12 months and get the 100 percent capacity factor, do you think
that might explain why you haven't had any renewable facility
sign this contract?

A I don't think I agreed that it would be difficult.
97 percent is, is the, is what they have been performing at
since May. The 97 percent is what, what they need to get to
get 100 percent capacity payment. They get a capacity payment
at 80 percent. 80 percent capacity, billing capacity means
that they can be off for 73 days a year and still receive a
capacity payment. That is, that is very good. That's very
attractive.

Q Okay. If you, 1if you could listen to my gquestion and
answer it and then explain as you need to.

If we assume that it would be very difficult for a
renewable facility to meet that 97 percent factor to receive

the full payment on a l2-month rolling average, might that not
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be the reason that you have not seen a single renewable
generator sign this contract?

A It might, it might not. But the point is is that the
standard offer contract has to be based on avoided cost on
FPL's next planned generating unit, and that means that it's a
97 percent billing capacity factor. Again though that's the
high end. 80 percent is the low end. And there are various --
the standard offer contract also provides very attractive
pricing in that it can, can do very different payment streams
to get those capacity payments. They can do levelized over a
year, they can do early. So there's very, very different ways
to meet that.

But, again, standard offer contract has to be priced
at avoided cost so that customers pay no more than they would
if FPL had built the next planned generating unit.

0 And this standard offer contract that we're here
talking about today is one you've offered to the marketplace
that you think that renewable generators would find attractive,
but no one has signed it; right?

A No one has signed it currently. However, we are
using it as the basis for several contract discussions.

Q Ms. Dubin, are you familiar with this Commission's
RPS docket?

A Familiar, vyes.

Q Okay. And are you familiar with the Navigant Group
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and what the Commission tasks them to do?

A Yes. FPL has a team that has been working on that
and I have a very cursory role in that. I had not been
participating.

Q Okay. Would you accept, subject to check, that what
Navigant was asked to do at least in part was to utilize some
reasonable assumptions and come up with the technical potential
for renewable power going forward?

MR. ANDERSON: FPL would object to this line of
questioning for two reasons. First, it is not relevant. But,
second, it is plainly not within the scope of Ms. Dubin's
direct testimony. This case is about compliance with existing
laws. It does not involve the consideration of renewable,
renewable portfolio standards and those things which are the
subject of other and future consideration. So two reasons:
First, I don't think it's relevant. Second, it's clearly far,
far beyond the scope.

COMMISSIONER EDGAR: Ms. Kaufman, relevance and
scope.

MS. KAUFMAN: Yes. Madam Chair, number one, it's
highly relevant again because Ms. Dubin touts the
reasonableness of her standard offer contract. And I think
that if I'm permitted to pursue this line, I can develop the
fact that it is not reasonable based on experts that this

Commission has retained. and I think it goes, that goes to

FLORIDA PUBLIC SERVICE COMMISSION




F

N

[FS)

1.8

(2]

[o)}

|

w

(X

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

56

scope as well. She is telling us in her testimony that this is
a reasonable, attractive contract for the marketplace and that
the capacity factors and other terms and conditions are those
that renewable developers would find attractive, and I think
that I'm entitled to probe and impeach that with information
from other Commission dockets.

COMMISSIONER EDGAR: Ms. Helton.

MS. HELTON: I'm a little bit concerned about
discussions concerning experts the Commission may or may not
have hired in other dockets. We don't have those experts
here testifying today. I mean, I see some basis behind
Ms. Kaufman's questioning with respect to the appropriateness
of furthering the renewable goals that the Legislature has set
forth in Sections 366 point, I think it's 91 and 92. However,
bringing in other dockets, that's, that's not within the scope
of this proceeding. So I guess my suggestion to you, Madam
Chairman, was maybe we could go down the line a little bit and
see where it leads, but I am very uncomfortable about talking
about other dockets here.

COMMISSIONER EDGAR: Excuse me. Objection is
sustained. Relevance in my mind is perhaps debatable, but I am
going to sustain on the basis of scope.

BY MS. KAUFMAN:
Q Well, Ms. Dubin, let's turn back then to the current

contract, which is Exhibit 16. And let's take a look at
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Section 8.4.8 which is on the third page in, excuse me, fourth
page in. And, Commissioners, the sheet at the top is entitled,
numbered 9.036. Are you there?

A I am,.

0 Okay. And if we look at Section 8.4.8, that gives
FPL the right to curtail a renewable generator up to 18 times
per year; correct?

A Yes, it does.

Q In other words, it can tell the renewable generator
we're not going to take your power up to 18 times per year.

A Yes. If there's -- and the purpose of this is
because if there are reliability reasons, safety reasons,
cost-effective reasons, that FPL would have the right to back
that down.

And I might add that the language here is, is, is
just about verbatim out of the Commission rules on this. It's
to protect customers to make sure that they're not paying more
for this power than they would if FPL had generated out of its
own unit. FPL would, if we were operating, if we had built the
unit, the next generating unit, we would treat it the same. We
would back it down for reliability reasons, we would back it
down for safety reasons, we would back it done if it wasn't
cost-effective.

Again, standard offer contract, the terms and

provisions here are to protect the customers. The customers

FLORIDA PUBLIC SERVICE COMMISSION




[» o] ~ N [S3] > w B |

[t

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

58

are treated the same as they would if the avoilded unit had been
built.

Q Ms. Dubin, you just gave us quite a laundry list of
circumstances under which you might require the renewable
generator to back down. If you look at 8.4.8, do you see any
of those circumstances set out there?

A No, I don't.

0 If FPL exercised its right to curtail 18 times per
year as this provision 8.4.8 sets out, that would actually make
the 97 percent factor even higher, wouldn't it?

A Yes, it would. Again, I think it's important to
point out that the standard offer contract has to be a
one-size-fits-all for all types of renewable generators, for
all types of, of generators, and that's why this provision is
here.

0 And I guess you'd agree with me that up to today we
haven't found any generator whose size it fits; right? -

A No. And, again, we are, are using it for contract
negotiations. Yes.

0 Right. But nobody has executed this contract, just
so we're clear.

A No one has executed this contract. Yes.

Q Qkay. If you -- excuse me.

A May I just also add, you know, that we do use it for

negotiation purposes, but also we also have customers or,
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excuse me, vendors that are already under contract so they
wouldn't avail themselves of it right now. They're already
contracted with FPL.

Q But you did say in your testimony that you think this

is going to encourage the development of renewable generation;

right?
A Yes.
Q So that would, that would be, I assume that you meant

on a going-forward basis.

A Yes.

Q Okay. If you would turn to Page 7 of your direct,
please, and if you would look at Lines 1 to 2 there, you are
talking about the sliding scale for payments, which I think you
mentioned in another answer.

A Yes.

Q Okay. And on Line 2 you are, if I understand your
testimony, you're supporting that sliding scale as approved in

Order Number 24989.

A Yes.

Q Okay. That order was entered in 1991; correct?

A That is correct.

Q Okay. So I have to do the math. What is that, 18

years ago; correct?
A Yes.

Q Okay. So clearly it predates the Section 366.91 and
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92 renewable generator language we've been talking about here?

A Predates it, ves.

Q Okay. And that order doesn't discuss or mention or
even touch upon in any way renewable generation or the
encouragement of renewable generation or the benefits it brings
to the state; correct?

A No. It more goes to customers and protection of the
customers and being able to have customers pay for, you know,
for capacity, and providing a sliding scale is a good way to
encourage that.

Q And it doesn't talk at all about renewable
generation. I just want to be clear.

A No, it does not.

Q Let me talk to you for a moment about the maintenance
provisions in your, in your 2008 contract.

A Yes.

Q The current Wheelabrator contract, current

FPL/Wheelabrator contracts have maintenance provisions in them;

right?
A Yes.
Q And if you would take a look at Exhibit 15, I believe

that they are on Page 5 in both of the contracts. 2am I right
about that, Page 5 of 132
A Yes.

Q and if T can just paraphrase, the current arrangement
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for maintenance under this standard offer contract between
Wheelabrator and FPL is essentially that the parties will work
cooperatively to coordinate their maintenance schedules; right?

A Yes, that is correct.

Q Okay. This provision and this coordination hasn't
created any problems over the course of your relationship with
Wheelabrator, has it?

A No, it has not.

0 You have been able to cooperatively schedule
maintenance to the satisfaction of both FPL and Wheelabrator?

A Yes, we have. Again, the standard offer contract
though is not just open to Wheelabrator. It's open to all
types of generators and hence has to capture all kinds of
characteristics.

0 Well, this contract that we're looking at is a
standard offer contract too; right?

A Yes, it is.

Q Okay. If you take a look at your provision in your
2008 contract, I think it's Section 8.2 that deals with
maintenance. And that's the third page, Commissioners, sheet
9.035.

A Yes.

Q And basically to paraphrase, that provision says that
maintenance can only be scheduled during periods that FPL

approves; correct?
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A Periods that FPL approves and --
Q Is that a yes or a no? I'm sorry.
A I'm sorry. Yes. It's periods that FPL approves.

And the reason being is, is that the maintenance, you wouldn't
want maintenance in the middle of July. You would want those,
the units available to provide service, provide energy to FPL's
customers when you need it. So it would make sense to
coordinate and to have the maintenance scheduled at an
appropriate time where customers get the benefit of the energy
not being offline when, when, in the summertime, for example,
when it's needed.

And that is the same way that we would schedule
maintenance for the next planned generating unit. So, again,
the, we're treating this so customers would get the same
benefit from the standard offer contract from purchasing from a
generator that they would if we had built the unit.

Q And, again, you've given us quite an explanation of
your view of this provision. None of that information appears
in Section 8.2, does it? It just says that the QS shall
schedule maintenance only during periods approved by FPL;
correct?

A Yes.

MR. ANDERSON: At this point I'd like to interject
and very, very specifically. Let's just review the‘lineé of

the questioning over the past few minutes, the 97 percent
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issue. That's Pages 14 to 17 of Ms. Dubin's rebuttal. The
Section 8.4.8 was Pages 8 to 9 of the rebuttal; the sliding
scale for capacity payments, Page 12 to 13 of rebuttal;
maintenance, Page 14 of rebuttal. And, you know, to maintain
the correct order of proof, the correct time for that
interrogation is at that time.

I respectfully reguest that, you know, the, that
these, these questions are far beyond the scope of direct.
They're appropriate questions in reference to the rebuttal
testimony and that's the right time to do that so that we
streamline this proceeding and not get into discussions at a
later time of what has gone before and what needs to be done in
reference to rebuttal testimony. But this is right down the
line out of the rebuttal.

COMMISSIONER EDGAR: I'm always in favor of
streamlining.

Ms. Kaufman, can you point for my benefit to where in
the direct you are basing these questions on?

MS. KAUFMAN: Yes, Madam Chair. And if I could make
a preliminary comment.

COMMISSIONER EDGAR: You may.

MS. KAUFMAN: Okay. And that is I appreciate
Mr. Anderson suggesting as to how I should conduct my cross.
However, I'm entitled to inquire in regard to the

reasonableness of what Ms. Dubin is proposing, and the fact
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that she may address that in rebuttal does not mean that I am
not entitled to ingquire of her on direct. She made some
general statements in direct just as we discussed earlier with
Ms. Helton in regard to the reasonableness, the compliance of
this contract with your rules, and I am entitled to inquire as
to the specific provisions.

We discussed at one point in this case combining
direct and rebuttal, and Florida Power & Light, as is their
right, declined. And having done that -- that is their right.
But I do not think they can constrain my cross-examination in
regard to Ms. Dubin's assertions that this is a reasonable,
compliant contract by trying to restrict me from asking her
about specific provisions just because she addresses those in
her rebuttal.

COMMISSIONER EDGAR: And where in the direct are you
basing your questions on?

MS. KAUFMAN: It's the same provisions that we talked
about before, that the standard offer contract encourages the
development of renewable resources, that FPL is supportive of
the development of renewable resources. She has many general
standards in regard to how this contract --

CHAIRMAN EDGAR: Can you point me to -- I'm sorry.
Can you point me because I can't read at the same time I'm
listening to you. I'm sorry. I just can't do both.

MS. KAUFMAN: I'm sorry. I'm sorry. I'm talking
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gquickly.

COMMISSIONER EDGAR: Can you point me where in direct
one of these statements that you are basing these questions on?

MS. KAUFMAN: Page 2, Line 23, at the very bottom
going over to the top of Page 3, she says the standard offer
contract encourages the development of renewable resources in
the state. And -- oh, I was going to give you another
reference. I'm sorry.

COMMISSIONER EDGAR: That's all right. I was, I was
thinking.

MR. ANDERSON: If I might add just one other thought.
May I, Madam Chairman?

COMMISSIONER EDGAR: Always, Mr. Anderson.

MR. ANDERSON: Okay. Thank you. The order of proof

is such that we begin and we end. All these points were raised

COMMISSIONER EDGAR: Maybe.

MR. ANDERSON: -- were raised in Mr. Dalton's -- I
hope for a satisfactory end. We were perfectly happy to put on
Ms. Dubin once, but as following, being the second witness with
direct and rebuttal combined together for precisely this
reason, so this could all be done at once. What's incorrect
here and unfair is to purport to interrogate on all the issues
in the rebuttal testimony in the direct and then we come back

around at the end of the case. That's not the correct order of
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proof. And all these points, as I've indicated, are directly
rooted in the rebuttal testimony. That's the time for that.
And, again, we really risk not having a streamlined proceeding
if we do not move through and limit to the correct scope of
the, of the testimony.

MS. KAUFMAN: Madam Chair.

COMMISSIONER EDGAR: Ms. Kaufman.

MS. KAUFMAN: Yes. I was simply going to say that,
yvou know, we're certainly as happy as anyone to try to
streamline the proceeding. Nonetheless, we are entitled to

Winquire specifically -- Ms. Dubin makes general statements and
I think we are entitled to go behind those statements and
“inquire -- we're here talking about the specific contract. It
was FPL's strategy or whatever you want to term it and how they
put their case together, that does not limit my right to test
“her questions and to deal with the specific provisions in the
contract in the order that I choose to do it.

COMMISSIONER EDGAR: Ms. Kaufman, about how many more

roughly questions do you have along this same line?
MS. KAUFMAN: I do not have too many more. I don't.
I can't tell you exactly, but I have a couple more provisions
that I want to talk to Ms. Dubin about. I'd say two.
COMMISSIONER EDGAR: Okay. Mr. Anderson, I note your
objection. I'm going to overrule at this time.

Ms. Kaufman, please be cognizant of, because I think
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this has occurred some, of trying not to ask the same question
repeatedly.

MS. KAUFMAN: Yes. And it is not my intention to ask
"the same questions twice.

COMMISSIONER EDGAR: Okay. Let's proceed.

MS. KAUFMAN: Thank you.
BY MS. KAUFMAN:

0 Ms. Dubin, I think we were looking at the maintenance
provision, and let me turn back to that, which is Section 8.2;
correct?

A Yes.

Q And I believe that you had testified that this
provision allows FPL to reject the renewable energy, the
renewable generator's maintenance schedule; correct?

A Yes.

Q Okay. And it also permits you to limit the number of
maintenance days; correct?

A Yes. That is correct.

Q Okay. I want to ask you about, I think, one more

specific provision in the contract and that has to do with the
trip test requirement.

A Yes.

0 Can you tell us what a trip test is?

A A trip test is a test that they do to, to test the,

to test the turbine. I'm not an engineer, so let me -- but
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it's kind of a way that has been described to me as to test the
turbine, that if it continues to rotate, that it shuts off at a
certain time so that, you know, as things continue to rotate,
things could, blades and so forth could, could -- for safety
reasons that they need to have like a shutoff or a trip.

Q The current standard offer between Wheelabrator and
Florida Power & Light, those two contracts, they don't have a
trip test requirement, do they?

A I don't believe they do. No.

Q And that has not created any problems between the
parties under the current standard offer, has it?

A No, it has not. Again though the 2008 standard offer
contract is based on a 2014 combined cycle unit as the avoided
cost. So all of the characteristics of that are included in
this contract and all the protections to the customers so that
maintenance, testing and everything else are, are similar.

Q So does FPL, if and when its next planned unit comes
online, they're going to conduct a trip test on that unit?

A Yes,

Q And would I be correct that if the unit fails the
trip test, that there is no penalty to FPL for that; correct?

A Penalty. Can you describe penalty?

Q Is there -- well, let's back up. If the renewable
generator doesn't meet the trip test requirements, then they're

in default of the contract; correct?
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A Yes.

Q Okay. Now if FPL's projected unit doesn't meet the
trip test requirement, is there any monetary penalty assessed
against FPL?

A It could be if it was included in the generating
performance incentive.

0 Okay. But I think we've discussed before vou'd agree
that you don't even become eligible for that until after three

yvears of operation; correct?

A Yes, that's correct.

0 So you do a trip test when the unit comes online;
correct?

A Yes.

Q And if you did a trip test and the unit didn't
perform, there wouldn't be any penalty to FPL; right?

A It wouldn't be able to, it wouldn't be running.
Penalty in that, in that form, no, I don't think so.

0 Take a look at Page 6, Line 4 of your direct
testimony. Are you there?

A Yes.

Q Okay. And you're characterizing Wheelabrator's
concerns with the contract. And you say, quote, they're simply
a rehash of old arguments; correct?

A Yes.

Q Okay. You'd agree with me, would you not, that since
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the enactment of 366.91 and 92 relating to renewable providers
that the Commission has not reviewed any of these terms that
we're discussing today in the context of an evidentiary hearing
like we're having today?

A The Commission has reviewed the standard offer
"contracts and the rules, I believe, in 2006.

Q Qkay. But it has not reviewed them in the context of

an evidentiary proceeding such as we're having today with
expert witnesses; correct?

A I don't believe so. No.

Q On Page 7 of vyour direct at the bottom, well,

actually beginning at Line 15 and going over to the top of

Page 8.
A Yes.
0 You're discussing the right of first refusal for the

RECs that you've included in the 2008 contract; correct?
A Yes.

" Q Okay. And if I understand it, if a renewable
generator wants to sell their renewable attribute to a party,
“before it can do that it must come to FPL and give FPL 30 days

to decide if FPL would like to purchase the REC; is that right?
h A Yes. The renewable generator owns the RECs, but if
he has a bona fide offer, he gives FPL the right of first
"refusal for those RECs and the time period is 30 days.

Q So that if a renewable generator had the opportunity
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to sell that REC within ten days, they, would you agree that
they might not be able to consummate that transaction because
first they have to come to FPL and give FPL 30 days to think it
over?

A Again though --

Q Could vyou, again, if you could do the yes or no, I
would appreciate it very much.

A QOkay. The answer is yes. But it's important to note
that, again, this is a standard offer contract, one that has to
be a one-size-fits-all. And a provision like 30 days or longer
periods or shorter periods are better tailored for a negotiated
contract where there's give and take and there's discussion on
how that best meets the parties in that, in that situation.

0 How did you come up with 30 days instead of five days
||or 120 days?

A Thirty days is a, is a, is a standard, it's about a

month. And I believe the other, the other I0Us use the, use
the same. It gives an opportunity -- if vou just kind of go
through the things that you'd have to do in order to make a
decision on a REC, review it, get it approved and those types
of things, it could take about 30 days.

Q Did you do any analysis of REC trading in the time
periods that usually apply, REC auctions and RFPs?

A I did not.

0 Did anybody to your knowledge before they used this
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I

30 days?
" A I do not know. It was before I, I, I took over this

position.
Q Now on your direct testimony, Page 4 at the top, and

I think you have talked about this some, you say that, to
paraphrase, FPL views its standard offer as providing a
reasonable base from which project owners and developers may,
if they choose, seek to negotiate; correct?

A Yes.

Q You would agree with me, would you not, that the fact
that you may be willing to negotiate does not obviate your

obligation to have a continuously available standard offer

contract?
A No, it does not.
" Q And the fact that you are willing to negotiate or may

negotiate cannot take the place of complying with the statute?

A No. And the -- we do comply with the statute, and

the, the other benefit of the standard offer contract is just
that. It can be used as a basis for negotiation.

Q If a renewable generator came to vou and said I'm
really not that keen on the terms of the standard offer, I
don't want to use that as a starting point, here's my template,
can we talk about this, would FPL insist on using the standard
offer contract to negotiate from?

A No. It would depend on the circumstances. But,
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again, you know, if we had a renewable generator that came to
us and the contract terms were good and, and that they were to
the benefit of our customer, certainly we would entertain that.
Q You would agree, wouldn't you though, that the way
you generally conduct your negotiations is by proffering the
standard offer first?
A Yes.

MS. KAUFMAN: If I could have a moment, Madam Chair.

COMMISSIONER EDGAR: Yes, ma'am.

MS. KAUFMAN: Thank you.

(Pause.)

That concludes my direct -- my cross-examination.
Thank you, Madam Chair.

COMMISSIONER EDGAR: Thank you. Are there questions
from staff for this witness?

MS. HARTMAN: No, there aren't.

COMMISSIONER EDGAR: Commissioners, any questions at
this time for Ms. Dubin? No?

Mr. Anderson.

MR. ANDERSON: I don't think we're going to have
redirect. But there is one point of factual accuracy that, if
I might be permitted to, I'll review with the witness. Just we
had something checked while we listened and so just so we have
the record straight and correct. Is that okay?

COMMISSIONER EDGAR: Yes.
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MR. ANDERSON: If I might borrow your -- here, I'll
read you exactly what I'm going to review and I wanted you to
see too. While we were listening to the questions about the
average billing capacity factor for Broward North, we checked
and determined that, with the person that prepares these
reports that the May 97 percent ACBF number shown in the report
is the basis for payment to Wheelabrator in that month and that
the 97 percent ACBF number for May was calculated based on a
12-month rolling average. The significant point is that we
incorrectly stated on the record that that was a current month,
and it actually is a 12-month rolling. And we just, I just
wanted to provide that to the witness and give her the
opportunity to make that correction on the record.

COMMISSIONER EDGAR: Ms. Kaufman.

MS. KAUFMAN: Madam Chairman, you know, I'm kind of
stunned by Mr. Anderson's testimony here. I mean, he is not

the sworn witness, Ms. Dubin is, and now I think he's

lproffering information that was received from another person

that also is not on the stand. I think that is totally
inappropriate. Ms. Dubin is the witness and she is the only
witness in this case, and I don't think it's appropriate to
reach outside and get information from someone that's not here
and then let Ms. Dubin proffer it. I think that's totally
inappropriate, as is Mr. Anderson's testimony.

MR. ANDERSON: And if I might respond, first and
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foremost, I don't think it's important in the nature of this
case whether the information one way or the other is in the
record so much. But as an attorney with a duty of candor to
the tribunal, knowing that an incorrect statement was made, I
just wanted to make sure there was an opportunity for the
correct information to be heard. So what I would do is just
ask her the questions, whether she knows this person, whether
she can reasonably rely upon it, whether, whether this would be
a correction. But the important thing is we're just very
focused on factual accuracy. We heard an incorrect statement
concerning the 12-month rolling. We just wanted to be very
clear what it is and is not. I don't view it as an important
thing in the greater scheme of things other than the importance
of making sure we are accurate.

COMMISSIONER EDGAR: I do not agree with the
characterization of Mr. Anderson's comments as testimony. And,
and recognizing that the goal, one of many, but one of the
goals is an accurate record, Mr. Anderson, I will allow
briefly.

“ MR. ANDERSON: Thank you. Thank you.
REDIRECT EXAMINATION
ﬂBY MR. ANDERSON:
“ Q Ms. Dubin, I just handed you a document. Would you

please review that? Do you know whose handwriting that is?

A Yes. It's Mr. Lom who works for me for Florida Power
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& Light.

0 Okay. And, but could you just tell us what
information is contained in it, whether it's something you
would reasonably rely upon in the conduct of your duties and
whether you would wish to offer this as a correction or not in
this proceeding?

A Yes, I --

CHAIRMAN EDGAR: Ms. Dubin, just a moment. And I was
going to say, and then, Ms. Kaufman, I'll allow you that
because it is a little unusual, that if you have a question to
Ms. Kaufman, excuse me, to Ms. Dubin, I apologize, to
Ms. Dubin, I will allow that too after Mr. Anderson has
finished here in a moment. Did you have a comment that you
wanted to make?

MS. KAUFMAN: Yes, Madam Chair. I understand your
ruling, and I simply want to state my objection for the record
that I think this is an inappropriate way to introduce evidence
into the case. But I just want the record to reflect my
objection.

COMMISSIONER EDGAR: So noted.

MS. KAUFMAN: Thank you.

COMMISSIONER EDGAR: Mr. Anderson.

MR. ANDERSON: That's the only question, and perhaps
if the witness might just consider that and see what she says

and we're done.
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THE WITNESS: Yes. I misspoke. The billing capacity
factor was calculated, for May was calculated based on a
12-month rolling average. I had, I had, I had incorrectly
characterized those as monthly amounts and they are 12-month

hrolling averages.

" MS. KAUFMAN: I do, Madam Chairman. Thank you.

COMMISSIONER EDGAR: Ms. Kaufman, do you have any

question to pose to Ms. Dubin on this point?

k COMMISSIONER EDGAR: You may.
I RECROSS EXAMINATION
“ BY MS. KAUFMAN:

Q Ms. Dubin, when did you become aware of this error?

A I misspoke, Ms. Kaufman. I believe I knew that and
I, I did get confused. I'm sorry.

Q And the information that you have looked at was
provided by whom?

A Mr. Lom, who's a supervisor in, in resource planning.
He reports to me and he is the contract administrator for the
Broward Wheelabrator contracts, does all the payment processing
and so forth.

Q And he wrote that information down for you right now
on a yvellow piece of paper for you to read into the record?

A I'm sorry. The information came from him, ves.

Q Thank you.

MR. ANDERSON: That's all we had. And thank you for

FLORIDA PUBLIC SERVICE COMMISSION




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

78

your forbearance, but we just wanted to make sure we were
correct.

COMMISSIONER EDGAR: Anvthing from staff?

MS. HARTMAN: Nothing further.

COMMISSIONER EDGAR: Okay. Ms. Dubin, you are
excused for the time being, but we will see you back at some
point.

THE WITNESS: Thank you.

COMMISSIONER EDGAR: Ms. Kaufman.

il MS. KAUFMAN: Madam Chair, yes. I would move
Exhibits 13 through 16.
COMMISSIONER EDGAR: Mr. Anderson?

“ MR. ANDERSON: No objection. But as to Number 16,

which is an excerpt from the standard offer contract, we wish
to offer the entire standard offer contract for the record.
MS. KAUFMAN: I have no objection.
MR. ANDERSON: And we have copies.
i MS. KAUFMAN: I was trying to just focus on the

"provisions I was concerned with.

COMMISSIONER EDGAR: And do we have that available?

MR. ANDERSON: We have it available. And we suggest
it just remain Number 16, if that's agreeable to counsel. And
instead of being excerpt, it would be the standard offer
contract.

COMMISSIONER EDGAR: Okay. Thank you. We will
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reidentify Exhibit 16 as the, as the 2008 FPL standard offer
contract, not an excerpt obviously. And with that, 13, 14, 15
and 16 are admitted into the record.

(Exhibits 13, 14, 15 and 16 admitted into the
record.)

Ms. Kaufman, you may call your witness when you are
ready.

MS. KAUFMAN: Thank you, Madam Chair. Wheelabrator
would call Mr. John Dalton.

JOHN C. DALTON
was called as a witness on behalf of Wheelabrator Technologies,
Inc. and, having been duly sworn, testified as follows:
DIRECT EXAMINATION

BY MS. KAUFMAN:
Il

Q Mr. Dalton, you were sSworn; correct?
A Yes, I was.
Q Okay. If you would state your name and business

address for the record, please.
A Certainly. My name is John C. Dalton. My business
address 1s 706 West Street in Carlisle, Massachusetts, and the

zip code is 01741.

Q By whom are you employed and in what capacity?
A I am the President of Power Advisory, LLC.
0 Did you cause to be filed in this case 39 pages of

testimony, Mr. Dalton?
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A Yes, I did.

Q And do you have any changes or corrections to that
testimony?

A Yes. I have three typos that I would like to
correct.

Q If you would go ahead and do that, please.

A Certainly. The first two are on Page 17. In Line 4,
the second word is "RAEF," the A should be struck and it just
should read "REF."

On that same page, Page 17, Line 18, the last word in
the sentence, "rated" should read "rate.”
And then finally on Page 32, Line 17, Option D, the D
should be struck and it should read option -- excuse me. It
reads currently now "Option C." The C should be struck and it
should read "Option D."
Q With those corrections, if I asked you the gquestions

contained in your direct testimony, would your answers this

|morning be the same?

A They would.
MS. KAUFMAN: Madam Chair, we would ask that
Mr. Dalton's prefiled testimony be inserted into the record as
though read.
COMMISSIONER EDGAR: The prefiled direct testimony
will be inserted into the record as though read with the

corrections noted.
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MS. KAUFMAN: Thank you.
BY MS. KAUFMAN:
Q Mr. Dalton, you also have two exhibits attached to
your testimony that have been marked as 3 and 4 already. Do

you have any changes or corrections to either of those

exhibits?
A Yes. I have one minor change to Exhibit JCD-2.
Q Can you tell us what that is?
A Certainly. That's in the last column which reads

Year 2009 Estimated EAF. For Lauderdale Number 4, the first
identified unit, that column should be blank. &And for
Lauderdale Number 5 where the, for that column, the Year 2009
Estimated EAF which is currently blank in that column, it
should read "93.5.°

Q Okay. So essentially the 93.5 needs to be moved from
the top line to the next line.

A That's correct.

Q Okay. 2aAnd with that change, are your exhibits
accurate and correct?

A Yes.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
WHEELEBRATOR TECHNOLGIES, INC.
TESTIMONY OF JOHN C. DALTON
DOCKET NO. 080193-EQ

DECEMBER 1, 2008

I. INTRODUCTION
Please state your name, business address, and the nature of your business.

My name is John C. Dalton. I am President of Power Advisory LLC (Power
Advisory). My business address is 706 West Street, Carlisle, Massachusetts. Power
Advisory is a management consulting firm focusing on the electricity sector and
specializing in electricity market analysis and strategy, power procurement, energy

policy development, and electricity project feasibility assessment.

Power Advisory’s clients include power planning and procurement agencies,

regulatory agencies, generation project developers, and electric utilities.

On whose behalf are you testifying in this proceeding?

I am appearing on behalf of Wheelabrator Technologies, Inc. (Wheelabrator).
Please briefly describe Wheelabrator.

Wheelabrator is a wholly-owned subsidiary of Waste Management Inc.
Wheelabrator operates 16 waste-to-energy plants across the U.S. and built the first
commercially successful waste-to-energy plant in the United States. In Florida,
Wheelabrator owns and operates 2 waste-to-energy facilities in Broward County and

built and operates the City of Tampa’s waste-to-energy facility. Wheelabrator also
1
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‘owns and operates a waste wood/tires/landfill gas-to-energy facility in Auburndale.

Renewable energy facilities operated by Wheelabrator in Florida have a generating
capacity of more than 200 megawatts of renewable energy.

What is your academic and professional background?

I am an electricity market and policy expert with over 20 years of experience
in the electricity sector. I specialize in energy market analysis, electricity policy
analysis and development, power procurement and contracting, generation project
evaluation, and strategy development. I am experienced in the evaluation and
analysis of electricity markets and the competitive position of generation technologies
and projects within these markets. I have considerable experience with the review of

electric utility resource plans and resource planning methods.

I have developed and overseen the development of numerous market price
forecasts across North America, including forecasts for the Florida Reliability
Coordinating Council (FRCC) market area where Florida Power and Light Company
(FPL) is located. These price forecasts were used to support generation project
development efforts, project financings, regulatory policies, and power procurement

efforts.

I have reviewed numerous electric utility avoided cost estimates and advised
clients on the reasonableness of these estimates and the methodologies for developing

them.
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I have developed detailed financial pro formas of numerous generation
projects employing a wide range of technologies to assess the projects’ financial
feasibility and economic value. These analyses often identified strategies for
enhancing project values. I have developed models to estimate the pricing of

competitors and establish bidding strategies.

I have assisted clients in drafting long-term power purchase agreements with
appropriate allocations of project risks and contract terms to enable project financing
and development, while maintaining appropriate incentives for efficient project
operation. I have led the negotiations of power purchase agreements. I have
extensive experience with the development of competitive bidding processes for
conventional fossil, cogeneration, and renewable technologies and the development

of successful proposals in response to such processes.

I have served as a consultant to the electricity sector for over 20years with
various firms and prior to this period served as an economist with the Massachusetts
Energy Facilities Siting Council where I reviewed electric utility demand forecasts
and supply plans and applications for the construction of new energy facilities. Prior
to this, I served as an economist with the Massachusetts Department of
Environmental Protection where I assisted with the costing of emission control

initiatives targeted at electric utilities and major industrial facilities.
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" 1 have testified in a number of proceedings across North America on issues
ranging from the need for new electric generating facilities, electric utilities’
competitive procurement practices, wholesale electricity market prices, transmission

pricing policy, and the likely competitiveness of wholesale power markets.

I have a BA in Economics from Brown University and an MBA from Boston
University and have taken courses in resource planning methods and regional
planning at the Massachusetts Institute of Technology and Boston University. A

copy of my curriculum vitae is attached as Exhibit No.  (JCD-1).

Do you have experience with the design and evaluation of SOCs?

Yes. I have extensive experience in the design and evaluation of SOCs. [ have
provided presentations at conferences on the issues associated with the design of
standard offers. In 2005, I led a team that assisted the Ontario Power Authority
(OPA) with the design of its Standard Offer Program. In the two years since its
Standard Offer Program was rolled out, the OPA has contracted for over 1,300 MW
of renewable energy.  This experience demonstrates that a program with the
objective of encouraging broad participation can produce significant amounts of

renewable generation.

The Ontario example also illustrates that many developers are interested in
providing electricity from renewable resources; in contrast, the lack of market
response to the FPL SOC indicates how adverse its provisions are for renewable

energy facility (REF) developers. While it is important to recognize that the
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significant market response to Ontario’s standard offer program is driven in part by
the greater renewable resource potential in Ontario, equally important is the design of
the standard offer program and contract.

In October 2007, the OPA engaged Power Advisory to review its Standard
Ofter Program for photovoltaics and recommend modifications to the program, In
June 2008, Power Advisory was engaged to assist the OPA with refining the Standard

Offer Program given the significant market uptake.

In these various assignments, I have reviewed how standard offer programs
and feed-in tariffs have been implemented in other markets; evaluated the range of
possible contract prerequisites and milestones; reviewed security requirements; and

evaluated appropriate standard offer pricing levels.

II. SUMMARY AND RECOMMENDATIONS

What is the purpose of your testimony in this proceeding?

Wheelabrator has asked me to comment on FPL’s April 1, 2008 Standard
Offer Contract (SOC) and Tariff filing with the Florida Public Service Commission
(Commission). I will offer a number of recommendations regarding how FPL’s SOC
should be modified so that it better promotes the objectives of the Florida Legislature

set out in section 366.92(1), Florida Statutes. That section provides, in part, that:

It is the intent of the Legislature to promote the development of
renewable energy in this state; protect the economic viability of
Florida’s existing renewable energy facilities. . . .
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In addition, section 366.91(3) requires each public utility to “continuously offer a
purchase contract to producers of renewable energy.” Clearly, the Florida Legislature

has indicated the state needs additional renewable power.

Q. What are your principal conclusions and recommendations?
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I have reached the following conclusions regarding FPL’s SOC:

FPL’s SOC is a barrier to the development of renewable energy resources in
Florida and does not encourage the development of these resources in the

State, contrary to the direction of the Florida Legislature.

FPL’s SOC frustrates the realization of the multi-faceted benefits renewable
energy offers as the Florida Legislature outlined in section 366.92, Florida

Statutes.

By revising several provisions in the SOC to balance the risks to REF

developers, a workable SOC can be crafted.

The lopsided risk allocation in FPL’s SOC is a barrier to the development of
REFs that results in FPL using its own facilities to meet customers’

requirements.

Under FPL’s SOC, REFs offer FPL customers lower risks than FPL-built
facilities. Therefore, implementing my recommendations will not require FPL
customers to bear more risks than they bear when served from FPL’s own

facilities.
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Based on these conclusions, I recommend that the Commission direct FPL to

make the following changes to its SOC:

Because energy payments are based on avoided costs, provisions 8.4.6 and
8.4.8 should be revised to compensate REF developers when they are not

permitted to deliver energy or their energy delivery is reduced by FPL.

The Committed Capacity Test in section 3 should be revised to take into
account the intermittent operating profiles of REFs. I recommend a four-hour

test period for biomass facilities.

The basis for REFs receiving capacity payments should be revised to better
recognize the capacity value that they offer. I propose the capacity factor or
Annual Capacity Billing Factor required to achieve full capacity payments be
set at 89%, and that the minimum capacity factor to receive any capacity

payment be set at 69%.

The provisions in the SOC (e.g., right of first refusal) for Tradable Renewable
Energy Certificates (TRECs) should be eliminated to avoid any adverse

impact on their market value and comport with the Commission rule.

Finally, based on Florida’s efforts to develop a Renewable Portfolio Standard,

which will establish an obligation for additional renewable energy development, I
recommend that the Commission consider changes to the methodology it uses to

establish avoided costs for renewable energy facilities to recognize that the
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appropriate avoided generation resource for these projects is another renewable

energy resource, not a fossil fuel-fired generating resource.

III.  U.S. AND FLORIDA RENEWABLE ENERGY OBJECTIVES
In general, is renewable energy important to the energy future of Florida and
nation?

Very definitely. The Department of Energy’s (DOE) main website notes that
“Energy security and demand plays an increasingly vital role in our national security
and the economic output of our nation.” In elaborating on this point, the DOE says
“Ensuring the productive and optimal use of energy resources, while limiting
environmental impact. ...The Department of Energy is harnessing the power of the
earth itself to meet our energy needs. Advances in wind, hydro and geothermal
energy allow us to take advantage of clean, abundant energy.” (Emphasis in original)

An office of the DOE, the Office of Energy Efficiency and Renewable Energy
(EERE), has a closer focus on the use of renewables. On its website, the EERE
describes a set of portfolio priorities, some of which are relevant to this docket:

e PRIORITY 1. Dramatically Reduce or Even End Dependence on Foreign Oil.
¢ PRIORITY 3: Increase the Viability and Deployment of Renewable Energy

Technologies.

¢ PRIORITY 4: Increase the Reliability and Efficiency of Electricity
Generation, Delivery and Use.

Do you expect these policies to continue under President-Elect Obama?
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Yes. In fact, I expect policies to promote the development of renewable
energy resources to accelerate and to receive more focus from the Obama
Administration than from the present Administration.

President-Elect Obama has stated several overall objectives in his energy
policy. One of these objectives is to decrease the United States’ reliance on imported
energy. Another is to make the United States a world leader on climate change. In
the electricity industry, President-Elect Obama promotes both increasing energy
efficiency and increasing penetration of renewable energy as preferred means of

achieving these overall objectives.

One particularly relevant statement in President-Elect Obama’s Energy Policy
is that 10% of the electricity supply in the United States must come from renewable
resources by 2010, and 25% by 2025. Implementation of this policy will require a
significant increase in generation from renewables in a relatively short time.

On the state level, why, in your view, did the Florida Legislature direct public

utilities to develop and offer standard offer contracts?

The Florida Legislature has recognized the importance of renewable energy in
meeting Florida’s energy needs. In 2005, the Florida Legislature directed public
utilities to develop standard offer contracts to promote the development of renewable
energy resources. The benefits of renewable energy resources were clearly outlined in
this legislation, which states that “renewable energy facilities have the potential to
help diversify fuel types to meet Florida’s growing dependency on natural gas for

electric production, minimize the volatility of fuel costs, encourage investment within
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the state, improve environmental conditions, and make Florida a leader in new and

innovative technologies.” (Section 366.91, Florida Statutes).

Is there additional documentation regarding policymakers’ continued support

for the development and encouragement of renewable energy in Florida?

Yes. In July 2007, Governor Crist issued Executive Order Number 07-
127(State of Florida, Office of the Governor, Executive Order Number 07-127,
Establishing Immediate Actions to Reduce Greenhouse Gas Emissions within Florida,
July 13, 2007). In the Preamble, Governor Crist emphasized Florida’s vulnerability to
climate change due to its extensive coastline and population located near the coast.
The Executive Order established a greenhouse gas emission reduction target and
requested that the Commission take action to initiate a rulemaking that would require
electric utilities to produce at least 20% of their electricity from renewable sources.

The Commission is currently in the process of promulgating a Renewable

Portfolio Standard (RPS) rule.

Has Governor Crist recently reaffirmed his support for renewable energy?

Yes. Governor Crist repeated his determination to reduce greenhouse gas
emissions as recently as November 19, 2008, when he issued a letter reiterating the
goal of the Executive Order cited above. In addition, the Governor praised
“Entrepreneurs [who] ... make up Florida’s green tech industry. Together, they will
increase our use of renewable and alternative energy and strengthen our economic
future, while also protecting our natural environment and reducing our dependence on

foreign oil.”(A Special Message from Governor Crist, November 19, 2008). A viable
10
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SOC is an attractive option to the entrepreneurs Governor Crist references and can

play a key role in delivering the identified benefits of renewable and alternative

energy.

IV. THE ROLE OF THE STANDARD OFFER CONTACT IN FOSTERING THE

DEVELOPMENT OF RENEWABLE ENERGY

What are the basic elements of a standard offer contract?

A SOC is a contract between the buyer (i.€., electric utility) and seller (i.¢., an
REF) that specifies the price the utility will pay to acquire power from the supplier. It
also specifies other terms and conditions of the agreement between the parties. SOCs
have been used since the early 1980s to achieve regulatory policy objectives. Both
SOCs (and their European counterpart referred to as “feed-in tariffs”) typically have
set terms with prices fixed for the term of the contract. The prices may be adjusted
over the course of the contract but only according to a fixed formula, typically to
allow full or partial escalation of the price. At the time of initiation of a SOC, the
seller and buyer have good certainty regarding the price and terms over the contract

life.

What role can the SOC serve in pursuit of the nation’s and the state’s renewable

energy policy objectives?

SOCs can promote the development of renewable energy resources by
providing a procurement framework that better recognizes the development barriers
REFs face. SOCs have several advantages over other methods of procuring

renewables:

11
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o They can provide greater certainty regarding pricing and the terms under which
the electric utility is willing to purchase power from the REF developer, which
reduces project development risks and costs. The pricing certainty they offer also
facilitates financing;

* They greatly lower administrative costs to the developer by providing a much
simpler process for the potential developcr than a request for proposals (RFPs) or
a negotiated process;

» They give the REF developer greater certainty by setting out clear prerequisites
which, if met, will lead to a contract, reducing the risk of non-selection that
developers face in an RFP or engagement in protracted negotiations; and

o They can therefore open the possibility of renewable development to a broader

range of potential participants.
How are standard offer contracts structured in other jurisdictions?

Two basic approaches are possible with respect to pricing in standard offer
contracts:

e Value-based pricing, in which the purchaser determines the value of the
renewable energy supply based on its resource portfolio and proposes to purchase
renewable energy at a price reflecting that value; and

s Cost-based pricing, in which the purchaser desires to accelerate the contribution
of renewables to the resource portfolio and establishes a price that is high enough

to attract renewables. In this case, the intrinsic desirability of supply from

12
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renewables is very important. This latter approach is taken in the context of what
is called a “feed-in tariff,” which is widely used in some European jurisdictions.

V. FPL’S SOC

Is FPL’s approach consistent with other SOCs with which you are familiar?

No, not in all respects. The two most significant differences are the use of the
next avoidable fossil fueled generating unit as the avoided cost benchmark pursuant
to Commission rules (rule 25-17.250, F.A.C.) and the fact that FPL’s SOC allocates
more risk to REF developers. Although the FPL approach is nominally based on
value, it does not recognize the much different value that renewable generation brings
to a utility as compared to the value of generation from fossil-fuel sources, like a
combined cycle gas turbine (CCGT). In fact, the CCGT produces a different product

from that a REF produces and is not directly comparable.

By effectively assuming the same characteristics from renewable generation
as from a CCGT unit, the FPL SOC fails to recognize the different characteristics of
generation from renewable energy. Furthermore, by basing the SOC energy payment
options on the costs of the avoided fossil-fueled generating unit, FPL prevents its
customers from realizing the benefit of minimizing the volatility of fuel cost, which is

one of the renewable energy benefits the Florida Legislature cites.

Is FPL’s approach consistent with Florida’s policy objectives regarding

renewable energy?

13
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No. It is the price certainty and environmental desirability of such generation
that has led, in part, to the Florida Legislature’s and the Governor‘s support for the
development of renewable energy and the requirement that Florida utilities offer a
standard offer contract for generation from renewables. Surprisingly, some of the
energy payment options in FPL’s SOC cause REFs with stable costs to price their
output to mimic the volatility of the fossil fuel-fired generation that they would avoid.

This appears to be directly contrary to the goal the Legislature seeks to achieve.

In your view, how well will the FPL SOC meet the state’s renewable energy

objectives?

Contrary to claims FPL witness’ Dubin makes and contrary to the intent of the
Florida Legislature, FPL’s SOC does not encourage the development of renewable
energy resources in the State. The best indication of this is the fact that not a single
renewable energy resource developer has executed FPL’s SOC since January 2006

when it was first put in place.

The net effect of FPL’s SOC is to reduce the amount of renewable energy
likely to be developed in Florida as well as to discourage existing facilities from
providing additional renewable energy to FPL. This will frustrate the realization of
the multi-faceted benefits REFs offer as listed above and as outlined in section

366.91, Florida Statutes.

What are the implications for existing REFs, such as Wheelabrator?

14
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REFs such as Wheelabrator, which has proven its ability to provide reliable
cost-effective renewable power and has facilities in the ground in Florida, are
unlikely to sign FPL’s SOC. There are a number of other utilities in Florida with
whom Wheelabrator could contract for the sale of the output of its existing projects
and where Wheelabrator might be more likely to develop new projects. As such, the
terms and conditions in FPL’s SOC could prevent FPL customers from realizing the

benefits of existing and new projects.
VI. SPECIFIC SOC TERMS THAT SHOULD BE REVISED

Can you identify the specific terms and conditions in the FPL SOC that

discourage the development of renewable energy facilities in Florida?

Yes. Several of the terms and conditions of FPL’s SOC are commercially
unreasonable and onerous for renewable energy facility developers. 1 will discuss

four terms and conditions that are particularly problematic.

e First, the SOC provides FPL with an open-ended right to not purchase power

from the REF under certain operating conditions (settions 8.4.6, 8.4.8).

e Second, the Committed Capacity Test specified in the SOC (section 6.2) is

onerous for REFs given their typical operating profiles.

e Third, in order to receive capacity payments REFs have to achieve unrealistic
Annual Capacity Billing Factors (i.e., greater than 80% to receive any

payment and 97% to receive full payment) (section 3 and Appendix B).

15
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e Finally, the value that REFs can realize for the tradable renewable energy
certificates that they generate are likely to be adversely affected by FPL’s
right of first refusal and the time period specified for it to exercise this right
(section 17.6.2). Though I am not an attorney, this SOC provision appears to

be inconsistent with rule 25-17.280, Florida Administrative Code.

As discussed above, a fundamental design element of a SOC is to provide a
reasonable measure of certainty to the seller and a number of the terms and conditions
in FPL’s SOC require the REF owner to bear an open-ended risk. This significantly
reduces the value of a SOC to the REF developer. At a minimum, it makes the SOC
more difficult and costly to finance and obviously financing is essential to project
development.

What are the implications of these shortcomings?

As I noted earlier, FPL’s SOC represents a barrier to the achievement of the
renewable objectives the Florida Legislature has outlined. As such, a major vehicle
for the promotion of renewable energy projects is not being effectively utilized.
Therefore, the state of Florida and FPL’s customers are not able to realize the full
benefits renewable energy resources offer. However, by revising several provisions
in the SOC, as described below, a reasonable and financeable SOC can be crafted.
Generally, what will the changes you recommend to FPL’s SOC accomplish?

The changes, outlined below, will more appropriately balance the risk
between the parties. For the SOC to be an effective part of policy initiatives to
promote the development of renewable energy resources in the state, it needs to be a

contract that developers are willing to sign.
16
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Right to Refuse to Purchase

Q.
A.

What are your concerns with respect to the first provision you have identified?

As drafted, the provision regarding FPL’s ability to refuse to purchase from
the gﬁ";‘ is very broad and could be used to significantly constrain the REF’s
operation. Under the SOC, FPL is not required to purchase energy from REFs
“during any period in which, due to operational circumstances, acceptance or
purchase of such energy would result in FPL’s incurring costs greater than those
which it would incur if it did not make such purchases.” (Section 8.4.6).

The four options for energy payments available to REFs all ensure that REFs
receive no more than the avoided energy cost. Therefore, the REF should not be
curtailed as a result of the energy payment that it is receiving being higher than the
cost of another resource.

The only exception to this might be if the REF elected Energy Payment
Options B or D which fix these energy payment rates based on forecast energy prices.
However, under these options the REF, in effect, is providing FPL customers with a
“hedged” energy price. Curtailment of the REF if the actual as-available energy rate
is less than these rates is not appropriate. These energy payments are a contractual

raote
commitment (i.¢., the REF elected these energy payment options based on the rated
identified) in the same way that fuel price hedges FPL enters into are a contractual
commitment.
How do you interpret the SOC curtailment provision?

I interpret this provision to cover periods when the REF requires changes in

unit dispatch beyond the impact of the energy the REF provides. The SOC indicates

17
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that this would cover “a period during which the load being served is such that the
generating units on line are base load units operating at their minimum continuous
ratings and the purchase of additional energy would require taking a base load unit off
line and replacing the remaining load served by that unit with peaking-type
generation.” (Section 8.4.6).

This example suggests that FPL could elect not to purchase from the REF
only when the purchase would result in an increase in costs as a result of a change in
system dispatch beyond the direct impact of the REF on dispatch. However, 1 am
concerned that this provision could be broadly interpreted to allow FPL to refuse to
purchase energy from the REF when its sales price is higher than the variable cost of
FPL’s marginal unit. While this is may be unlikely to happen, under Energy Payment
Options B or D this could occur. I recommend that this provision be redrafted to
provide greater clarity.

What language do you recommend for this provision?

To ensure that this provision is interpreted narrowly and not used to unduly
restrict the operation of REFs, I propose the following revision to the first sentence in
section 8.4.6. FPL should be directed to replace the text after “FPL shall not be
required to accept or purchase energy from the QS” with the following:

during any period in which, due to operational circumstances,

acceptance or purchase of such energy would result in excessive costs

to FPL, such as would occur if a baseload unit were required to be

taken off line and its energy replaced partly with the energy purchased

from the REF and partly with energy from FPL’s peak facilities or

other such generation facilities that have variable costs which are
markedly higher than those of the facility whose energy was replaced.

18
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Do you have any additional concerns with this provision?

Yes. Even with the proposed revision, this provision represents an open-
ended risk to REF owners. While protections are needed for FPL customers
regarding uneconomic purchases, there appear to be no limits on the right of FPL to
invoke this provision.

Isn’t such a provision necessary to protect FPL customers?

No. Basing an REF’s energy payments on avoided costs reduces the pricing
risks to customers and protects them from uneconomic purchases. However, section
8.4.6 of FPL’s SOC is a potential barrier to financing REFs given FPL’s open-ended,
unqualified right to not purchase power.

Energy revenues are critical to the financial viability of REFs. Most REFs
have low marginal operating costs and high fixed costs, producing margins when they
run. Therefore, their capital cost recovery is based on their hours of operation. (This
provides strong incentives for maximizing their energy output.) This is especially
true under the FPL SOC as currently drafted because its terms may result in many
REF developers receiving no capacity payments at all. The SOC provides REF
developers capacity payments based on the avoided costs of a CCGT only if they can
achieve a 97% capacity factor (Annual Capacity Billing Factor).

Few (if any) renewable energy facilities are likely to be able to achieve a 97%
capacity factor. Many REFs will have a difficult time achieving a greater than 80%
capacity factor, which is required to receive any capacity payment, because of the
nature of their operations. This may explain why no REFs have signed FPL’s SOC.

REF developers depend largely on anticipated as-available energy revenues to
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recover their project costs. Requiring REFs to recover a significant portion of their
costs based on as-available energy rates, while giving FPL an unlimited right to
refuse these purchases, is unreasonable. Therefore, I recommend that REFs that are
constrained under this provision be compensated based on their lost energy margins
(i.e., the contract energy price less variable operating costs) that they forgo. This is
equitable and necessary to provide REFs with the revenue certainty required to
finance their projects.

Are there other provisions that allow FPL to reduce the output of REFs?

Yes. Under section 8.4.8 of the SOC, FPL has the right to cause the REF to
reduce output to a level below the Committed Capacity but not lower than the
Facility’s Minimum Load. This right is limited to 18 times per year with the duration
of each request not to exceed four hours. This provision allows FPL to balance its
system in times of low demand by cutting back the REFs, rather than by ramping
down its own generation. Recall that the REFs energy payments are based on
avoided costs. FPL’s right to do this is subject to no economic test; it simply has the

arbitrary power to curtail the REFs on 18 occasions.

This arbitrary power should, at a minimum, be subject to an economic test.
However, I recommend that FPL be required to provide compensation to the REFs so
affected based on the lost energy margins (i.e., the contract energy price less variable

operating costs) that they forgo.
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Committed Capacity Test

Q.

You have said that elements of the Committed Capacity Test in the SOC are

unreasonable. What aspects of the Committed Capacity Test are unreasonable?

The Committed Capacity Test (section 6.2) is “based on a test period of
twenty-four (24) consecutive hours (the “Committed Capacity Test Period”) at the
highest sustained net kW rating at which the Facility can operate without exceeding
the design operating conditions...” While a twenty-four consecutive hour test, where
the capacity amount is established based on the highest sustained net kW rating, may
be appropriate for a natural gas-fired facility, it is not appropriate for a renewable

energy facility where the output is inherently variable.

Given this variability, the capacity amount or value should be based on a
narrower averaging period with the capacity amount or value based on an average
that recognizes that, through a diversity of resources, the variability in output can be

lessened.

Therefore, 1 recommend that the Committed Capacity Test be based on a
shorter-duration test period and that the test procedures recognize the intermittent
nature of REFs, such that rated capacity levels are sustained for shorter periods.
Based on input from Wheelabrator regarding the operating characteristics of its

facilities, a four-hour test is appropriate for biomass facilities.

Will implementation of this change result in FPL customers paying for capacity

that they do not receive?
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No. This is addressed by the changes that I propose to the Annual Capacity

Billing Factor thresholds and general methodology discussed below.

Eligibility for Capacity Payments

Q.

Please describe the changes you recommend to the Annual Capacity Billing

Factor Thresholds.

The SOC requires that REFs have an Annual Capacity Billing Factor (ACBF)
of 97% or more to receive the full Base Capacity Payment and greater than 80% to
receive any capacity payment. (Appendix B to FPL’s SOC). This standard is
unreasonable for REFs because it fails to recognize that REFs can provide some
capacity value even at lower capacity factors than the SOC requires for capacity
payments.  The fact that generating resources with lower capacity factors or
availability factors (for dispatchable units) can provide capacity value is recognized
by many system operators in the United States. For example, capacity credits are
often provided for wind projects even though they are intermittent and have capacity
factors that are typically half or less of that FPL requires for an REF to receive any
capacity credit. To the degree an intermittent wind project with a relatively low
capacity factor is viewed as offering capacity value in some markets suggests that
biomass projects, such as Wheelabrator offers, clearly have capacity value even
though FPL would not recognize such value if these projects have an ACBF of 80%
or less.

How do FPL’s capacity factor requirements compare to those of other utilities?
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They are higher. For example, Progress Energy Florida (PEF), who is subject
to the same SOC rules as FPL, does not set as high a requirement for an REF to
receive capacity payments. PEF allows full capacity payments at an on-peak capacity
factor of 89%, and provides capacity payments to a minimum capacity factor of 69%.
(Progress Energy Florida, Standard Offer Contract, Section 4, pg. 9.415). PEF’s
avoided unit employs a similar CCGT technology as FPL.

Is there any difference between PEF and FPL in terms of success in signing
contracts with REFs? |

Yes. PEF has signed contracts with three renewable projects that are currently
under development. (Progress Energy Florida, Progress Energy Florida’s Request for
Renewable Capacity and Energy, Section VI FAQs.) The Florida Biomass Group is
developing a 130 MW project which will use an energy crop called E-grass. Horizon
Energy plans a municipal solid waste gasification plant to produce 60 MW of energy.
Vision/FL, LLC is proposing to gasify a sweet sorghum bagasse and to generate 40
MW of capacity and associated energy.

What about other contracts that FPL has?

Interestingly, Wheelabrator’s own current contracts with FPL contain capacity
factor targets which range from 70 to 87% to receive full capacity payment and from
50 to 70% to qualify for any capacity payment. Clearly, these capacity factor targets
are much less stringent than specified in FPL’s SOC and are more appropriate for
biomass facilities.

Do FPL’s own facilities perform up to the level it seeks to impose on REFs in the
SOC?
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Based on the information that I have reviewed, it does not appear so. Recent
experience indicates that the performance risks of FPL’s own generating units are
significant. FPL’s 2007 Form 10-K indicates that “Since June 2006, FPL has
experienced different types of compressor blade failures in three combustion turbine
compressors (CTCs) at two of its fossil generating plants, resulting in significant
damage to the combustion turbines.” The Form 10-K also notes that FPL “has 32 of
this type of CTCs in its generating fleet, which were all made by the same
manufacturer.” (p. 10).

Additionally, Exhibit No.  (JCD-2) presents the equivalent availability
factors (EAFs) for FPL’s CCGTs that are covered by the Generating Performance
Incentive Factor (GPIF), as reported in its April 2008 filing. EAFs are a commonly
used measure of generating unit availability that considers partial unit deratings as
well as planned and forced outages. This exhibit, which relies on information
presented by FPL, indicates that the reported EAFs of FPL’s CCGTs, which range
from 89.5% (forecast) to 90.9% (actual), are well below what FPL requires REFs to
satisfy to receive full capacity payments. Thus, FPL seeks to hold other facilities to
standards its own fleet does not meet.

Have other jurisdictions implemented frameworks that better recognize the
capacity value REFs offer?

Yes. The New York market, which is run by the New York Independent
System Operator (NYISO), uses the concept of UCAP, or unforced capacity. For
most generation types, the amount of Dependable Maximum Net Capacity (DMNC)

they are credited with is equal to their average actual generation during the months of
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the capacity periods, summer and winter. Their UCAP is then the DMNC times (1 -

their demand-rated forced outage rate).

Are you recommending that FPL pay for value that it does not receive?

Absolutely not. I recognize that section 366.91, Florida Statutes, provides that
“capacity payments are not required, if due to the operational characteristics of the
renewable energy generator or the anticipated peak and off-peak availability and
capacity factor of the utility’s avoided unit, the producer is unlikely to provide any
capacity value to the utility or the electric grid during the contract term” (emphasis
added). The point is that capacity factors below that which FPL seeks to require do
provide capacity benefits.

Has FPL satisfied the legislative provision cited above by establishing
performance requirements that conform to the resource that is the basis of the
avoided cost estimate?

No. FPL has established performance requirements that are appropriate for
the avoided resource, i.e., a CCGT. These performance requirements are not
appropriate for REFs, and more importantly, fail to recognize that a generating
resource can provide some capacity value at a capacity factor that is below the
Annual Capacity Billing Factor threshold of 80% for capacity payments currently in
the SOC. (Appendix B to the SOC).

For example, a renewable energy facility that operates during all on-peak
hours and as such has a capacity factor of less than 50% still has significant capacity
value. While it might not have the same capacity value as a CCGT, given that a

portion of its capacity value is really the value of the energy that it produces, it still
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provides capacity value to FPL. Specifically, the avoided capacity value of a CCGT
has two components, The first is the pure capacity value which reflects the cost of a
simple cycle gas turbine (SCGT). The second is the value of the capitalized energy
savings produced by the CCGT. This is essentially the CCGT’s incremental capital
costs relative to a SCGT that utilities incur to realize the technology’s greater
efficiency and lower operating costs.

Furthermore, even resources that only operate intermittently can offer capacity
value. Through the diversity offered by a portfolio of resources, intermittent
resources can provide a measure of capacity value.

Would a lower capacity value in the SOC require FPL’s customers to pay for
additional capacity required to supplement what the renewable energy facilities
offer?

No, not if the analysis of the capacity value of these renewable energy
facilities is performed properly and appropriately reflected in FPL’s contracts. I am
simply proposing that FPL pay for the value that it receives.

What changes do you propose to the provisions in FPL’s SOC which pertain to
the eligibility to receive capacity payments?

I propose that the capacity factor or ACBF required to achieve full capacity
payments be modified so that it conforms to that which PEF requires, i.e., 89%, and
that the minimum capacity factor to receive any capacity payment be 69%. These are
availability factors in the PEF SOC and are generally consistent with EAF targets for
CCGT that FPL uses in its GPIF filings, but for a renewable energy facility

availability factors and capacity factors are typically similar.
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Right of First Refusal

Finally, you take issue with the requirement of a right of first refusal for an

REF’s TRECs contained in the FPL SOC. Please describe your concerns.

The avoided cost benchmark FPL uses is a fossil fuel unit. REFs offer a
number of benefits relative to the avoided cost units that they displace. The primary
avenue of compensation to REFs for these renewable attributes is the sale of TRECs.
As such, care must be taken to ensure that there are no contractual constraints that
prevent REFs from realizing the full market value of these TRECs.

The Commission recognizes this in its rules regarding TRECs. Rule 25-
17.280, Florida Administrative Code, states:

Tradable renewable energy credits and tax credits shall remain the

exclusive property of the renewable generating facility. A utility shall

not reduce its payment of full avoided costs or place any other

conditions upon such government incentives in a negotiated or

standard offer contract, unless agreed to by the renewable generating
facility. (emphasis added)

This rule appears to prohibit the provision in the SOC which provides FPL with a
right of first refusal as to the purchase of the TRECs REFs generate.
Hasn’t the Commission found that FPL’s right of first refusal for TRECs is
appropriate?

While it is true that in Order No. PSC-07-0492-TRF-EQ at p. 5, the
Commission noted that “such a condition will insure that Florida’s ratepayers enjoy
all of the attributes associated with renewable generation without imposing a financial

penalty to the owner of the renewable generation facility,” this provision has never be
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tested in an evidentiary hearing and appears to be inconsistent with the Commission’s

rule.

Do you agree that a 30-day period for FPL to exercise a right of first refusal to
purchase REFs’ TRECs will not impose a financial penalty on the REF?

No. I believe that a right of first refusal will adversely affect the value of
TRECs. First, a right of first refusal is likely to make it more difficult for an REF to
receive full market value for its TRECs. RFP processes where TRECs are often
purchased and sold typically do not provide for a seller to withdraw its offer if
another party exercises its right to purchase the commodity.

In addition, many RFP processes do not provide sufficient time for a 30-day
right of first refusal, such as FPL’s SOC contains. As such, a popular approach for
the sale and purchase of TRECs is not likely to be available to REFs if there is such a
right of first refusal. Furthermore, as the market in Florida for TRECs develops under
the forthcoming RPS, it is likely that the term for parties to conclude the purchase and
sale of TRECs will be compressed as is common in competitive markets. Therefore,
the right of first refusal will reduce the market for the TRECs the REFs generate.
Finally, under a bilateral sale, a purchaser is less likely to be interested in pursuing a
TREC purchase if a third party is able to match its offer and purchase the TRECs.
What do you recommend with respect to FPL’s right of first refusal?

I recommend that FPL be required to remove this provision from its SOC

given it is likely to have an adverse impact on the value of the TRECs REFs generate.
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Finally, Wheelabrator’s Protest states that “FPL’s proposed SOC will not
encourage the development of renewable resources in the state as required by

Section 366.91, Florida Statutes.” Would you comment on this statement?

FPL’s SOC understates the value of renewable resources. Section 366.91
indicates that “payment provisions for energy and capacity” should be “based upon
the utility’s full avoided costs.” The Commission has interpreted this requirement
narrowly and in its Standard Offer Contract rules (F.A.C.25-17.250) specifies that the
avoided unit “shall be based on the next avoidable fossil fueled generating unit of

each technology type identified in the utility’s Ten-Year Site Plan.”

However, as discussed earlier, the Florida Legislature has clearly recognized
the multi-faceted benefits of renewable energy resources. Many of the benefits the
Legislature has identified, including increasing fuel diversity, minimizing volatility of
fuel costs, and improving environmental conditions, indicate that renewable energy

resources offer value greater than the fossil fuel resources that they would avoid.

This suggests that the avoided costs of a CCGT are not an appropriate value
benchmark for REFs. Furthermore, the fact that Florida’s Governor Charlie Crist
issued an Executive Order requesting the Commission to develop a Renewable
Portfolio Standard (RPS) which will impose an obligation on electric utilities to
purchase or develop renewable energy facilities indicates that the appropriate avoided
cost benchmark is no longer a fossil generating unit. With such a renewable purchase
or development obligation, the appropriate avoided cost benchmarks for the SOC

become renewable energy facilities.
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VII. IMPACTS OF PROPOSED SOC CHANGES ON FPL CUSTOMERS

Do the changes you recommend to FPL’s SOC mean that FPL customers will
bear more risk?

No. FPL customers will not have to bear more risks. FPL would likely prefer
that all risks be allocated to REF owners. However, if REF owners are allocated too
much risk, as is currently the case, then these facilities will not be built and ratepayers
will be left bearing the risks of FPL building and operating generation assets.
Therefore, the appropriate risk comparison is between the risks that FPL customers
bear if FPL contracts with REFs versus the risks that customers bear if FPL builds

generation facilities to serve customer requirements.

Under the FPL SOC, as currently drafted, are the risks FPL customers assume
for REF and FPL-owned facilities comparable?

No. Under FPL’s SOC as currently drafted, the REFs offer FPL customers
lower risks than FPL facilities.
What are the major risks regarding generating facilities?

The major risks of each type of generating facility can be categorized into
development, construction, market, and operating risks.
How do the development risks FPL customers bear compare for REFs and FPL
facilities?

FPL facilities require customers to bear more development risks than do
REFs. For example, REF owners, not FPL customers, bear virtually all project

development costs and risks. If a proposed REF project’s costs are higher than
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anticipated at the time of contracting then the REF developer must absorb these costs
and cannot pass them on to ratepayers. In contrast to an REF, if an electric utility
cancels a proposed generation project, but can demonstrate that it was prudent in its
project development activities, then it may be able to recover these costs from
customers.

Is FPL seeking to recover development costs for a project it never built?

Yes. FPL has requested recovery, through the creation of a “regulatory asset,”
of the preconstruction costs, including various project development costs, of its
Glades Power Park Units 1 and 2 in Docket No.070432-El. FPL seeks recovery of
$34.5 million in development costs, which have no apparent benefit to ratepayers.
The Commission has not yet acted on FPL’s request; however, an REF would have
no recourse to the Commission in a similar situation.

Who bears the risks if REFs that execute contracts with utilities are not
developed?

These risks are typically borne by utility customers. However, the SOC has a
number of provisions which protect customers by limiting this risk in the event that
REFs are not developed. Specifically, FPL’s SOC requires that REF developers post
$30/kW of Committed Capacity of Completion/Performance Security. FPL customer
risks are also mitigated by the size of FPL’s generation portfolio relative to the size of
the REF. Most REFs are relatively small compared to FPL generating facilities.

How do the construction risks FPL customers bear compare for REFs and FPL

facilities?
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Similarly, FPL customers bear more construction risks from FPL facilities
than from REFs. REF developers, not FPL customers, are at risk for construction
cost overruns. If commodity or other project costs escalate and result in higher
construction costs, the price paid to REF developers does not increase. The developer
must manage these construction cost risks and has no ability to come to the
Commission and recover its actual costs, as does FPL.

On the other hand, if FPL can demonstrate that it prudently managed the
construction project and that the cost increases were beyond its reasonable control,
typically it can pass these higher costs through to customers.

How do the market risks FPL customers bear compare for REFs and FPL
facilities?

I define market risk to include whether there is a “market” for the power as
well as the uncertainty regarding the price received for such power. FPL customers
bear a large portion of the “market” risks for REFs but virtually all the market risks
for FPL. The market risks that REF owners bear under FPL’s SOC include the
variability of natural gas and oil prices and the impact on FPL’s as-available energy
costs that they are paid unless they elect Option‘gfor energy payments.

Specifically, prior to commercial operation of the avoided unit, the as-
available energy price that REFs are paid is based on actual energy costs (Option A)
or the year- by-year projection of as-available energy costs. Therefore, the revenues
REFs earn vary with fuel prices. This is a significant risk, to which FPL is not

exposed, because it can pass through to its customers any changes in fuel prices
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through the annual fuel price adjustment mechanism and its capital cost recovery does
not depend on fuel prices.

Similarly, FPL’s customers bear virtually all of the market risks of its
generating units. For example, if FPL elects to build a CCGT, anticipating that the
lower heat rate of such a large facility will offset its higher capital costs and reduce
overall costs, but market conditions then change, it will still recover for the unit. This
will be the case even though the unit operates for fewer hours then a simple cycle gas
turbine, with a lower capital cost but higher heat rate that might have been a more
cost-effective capacity addition.

In that case, FPL customers will still pay the full cost of the CCGT facility as
long as it was deemed to be prudently built; in effect, the customers bear this risk.
Unlike the REF’s cost recovery, FPL’s capital cost recovery is not at risk based on the
CCGT capacity factor. If FPL were to significantly overestimate the unit capacity
factor, the facility’s costs likely would still be embedded in its rate base at the time of
its next rate case and FPL would earn a return on that asset. Under the SOC’s Energy
Payment Option C, where energy payments are based on the lesser of the variable
cost of the avoided unit or as-available energy costs, the REF developer is completely
at risk for the operating profile of the deemed avoided unit.

How do the operating risks FPL customers bear compare between REFs and
FPL facilities?

REFs also require FPL customers to bear less risk associated with the

operations of the REF than they bear with FPL facilities. Changes in the operating

costs (e.g., heat rate degradation) or availabilities of REFs do not affect FPL’s cost
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recovery, unless there is a catastrophic failure at a generating unit and FPL has been
deemed to be imprudent.

As mentioned above, recent experience indicates that the performance risks of
FPL’s own generating units are significant. The cost impacts of the compressor blade
failures to customers are not readily apparent. However, FPL noted that the
compressor blade failures reduced the availability of the three units that had such
failures by an average of about 5%. (FPL Response to Wheelabrator’s Third Set of
Interrogatories, No. 16). Given the high capacity factor of these units, it is likely that
this reduction in unit availabilities caused the units operate less than they otherwise
would have. Therefore, higher cost units would have been needed to provide
replacement energy. Unless the Commission takes action, these higher costs are likely
to be passed on to customers. The fact that this compressor blade failure was
disclosed in FPL’s Form 10-K suggests that it may have a material impact on FPL.
What conclusions do you draw from your discussion of relative risks?

In sum, REFs offer FPL customers lower risks than FPL facilities with respect
to all four risk categories discussed above. In capital markets, the more risky the
investment, the greater the expected return that investors will demand before they are
willing to invest. The net effect of the current risk allocation is that REF owners bear
too much risk, at least at the rates offered in the SOC, and as a consequence there has
been no meaningful REF development in FPL’s service territory. Therefore, revising
several terms of the SOC so that it represents a more balanced allocation of risk that
allows REFs to be financed, does not require that FPL customers bear more risk than

they would have if FPL provided similar supplies.
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Are the risks that FPL bears related to its regulatory compact and reflected in
the rates of return that it is allowed?

Most definitely. T am not suggesting that FPL should be required to bear more
risks or required to follow the REF model. My point is that FPL’s SOC requires REF
owners to bear too much risk given the rates and terms offered.

Are there other issues related to risk allocation?

Yes. There is one additional issue that flows from the differences in these risk
allocations. The pricing in FPL’s SOC is based on its avoided costs and, more
specifically, on avoided capacity costs that reflect FPL’s cost of capital. Given that
FPL’s cost of capital reflects its business risk and not the risks REFs bear, the avoided
cost payments to REFs understate the value of REFs and enhance the attractiveness of
REFs to FPL customers (they get the same price, with less risk). Specifically, these
avoided costs are appropriate for a party that has the same risks as FPL. However, as
I have shown, FPL bears less risk than REF owners and as such the avoided costs do
not reflect this risk allocation.

Has the Commission commented on the risk allocation to REFs and the

implications for risks utility customers bear under utility contracts?

Yes. While contract terms may differ among the Florida utilities, the overall
risk allocation is generally similar. The Commission has recognized that the risks
REFs bear generally protect customers:

.. .Full capacity payments are contingent upon the Florida
Biomass generator maintaining a specific 12-month rolling average
capacity factor. Below a specified minimum capacity factor, there is
no capacity payment and energy will be purchased at "as available"
rates.
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The agreement between PEF and Florida Biomass means that
the utility and its body of ratepayers will not be subject to the high
costs and risks that are associated with the research and design aspects
of this project. Payments to Florida Biomass are entirely contingent
upon the unit's demonstrated capacity and energy production. In
contrast to savings in the cost for energy actually provided by Florida
Biomass, possible future benefits cannot be quantified at present. At a
minimum, benefits include fuel diversity, use of a renewable energy
source, and fuel price stability.

[T]he contract contains provisions that protect PEF and the utility's
ratepayers if the renewable generation project does not work as well as
it is anticipated. Performance provisions of the contract require that the
12-month rolling average of the monthly capacity factor will be above
a specified minimum in order for Florida Biomass to receive full
capacity payment.

Order No. PSC-06-0743-PAA-EQ at 2-3, Docket No. 060387-EQ.

VIII. COMMENTS ON FPL WITNESS DUBIN’S DIRECT TESTIMONY
FPL witness Dubin asserts that the terms in “the SOC are necessary to protect

the customer, without these provisions the customers would have higher costs

and less reliable service.” (Dubin, Direct Testimony, p. 3) Do you agree?

No, and witness Dubin provides no support for this broad generality. As I
have demonstrated, the terms in FPL’s SOC create a barrier to REF development in
Florida while ignoring the fact that there is a desire for renewable energy to serve as
an important component of FPL’s and the state’s energy portfolio.

Under the FPL SOC terms, there has been no visible SOC-driven REF
development and no SOCs executed with FPL. With no SOC-driven generation

development and limited generation development from RFPs, FPL is left to develop
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generation facilities. Therefore, under these conditions, the appropriate comparison is
not whether changes to the SOC would result in an increase in costs and risks relative
to the existing contract, but whether under the changes that are needed to the SOC for
it to be able to support generation development, the SOC requires FPL customers to

bear greater risks than under FPL developed facilities.

FPL witness Dubin asserts that “FPL is supportive of development of new
renewable generation in Florida and is happy to purchase for the benefit of its
customers capacity and energy from both new and existing renewable generating

facilities” (p. 4). Do you agree?

No. I have identified four major deficiencies in FPL’s SOC. If FPL is truly
supportive of the development of renewable generation in Florida and is “happy” to
purchase for the benefit of its customers capacity and energy then it must make its

SOC more balanced.
What are your principal conclusions and recommendations?
I have reached the following conclusions as to FPL’s SOC:

e FPL’s SOC is a barrier to the development of renewable energy resources in
Florida and does not encourage the development of these resources in the

State contrary to the intent of the Florida Legislature.

¢ FPL’s SOC frustrates the realization of the multi-faceted benefits renewable
energy offers as the Florida Legislature outlined in section 366.91-.92, Florida

Statutes.
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By revising several provisions in the SOC to balance the risks to renewable

energy facility (REF) developers, a workable SOC can be crafted.

The lopsided risk allocation in FPL’s SOC is a barrier to the development of
REFs that results in FPL using its own facilities to meet customers’

requirements.

Under FPL’s SOC, REFs offer FPL customers lower risks than FPL facilities.
Therefore, making changes to the SOC will not require FPL customers to bear

more risks than they bear when served from FPL’s own facilities.

Based on these conclusions, I recommend that the Commission direct FPL to

make the following changes to its SOC:

Given that energy payments are based on avoided costs, provisions 8.4.6 and
8.4.8 be revised to compensate REF developers’ when they are constrained off

or down by FPL.

The Committed Capacity Test in section 3 should be revised to better consider
the intermittent operating profiles of REFs. I recommend a four-hour test

period for biomass facilities.

The basis for REFs receiving capacity payments should be revised to better
recognize the capacity value that they offer. I propose that the capacity factor
or Annual Capacity Billing Factor required to achieve full capacity payments
be set at 89% and that the minimum capacity factor to receive any capacity

payment be set at 69%.
38
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e The provisions in the SOC (e.g., right of first refusal) for Tradable Renewable
Energy Certificates (TRECs) should be eliminated to avoid any adverse

impact on their market value and comport with the Commission rule.

Finally, I recommend that the Commission consider changes to the methodology
it employs to establish avoided costs for renewable energy facilities to recognize that
the appropriate avoided generation resource for these projects is another renewable

energy resource, not a fossil fuel-fired generating resource.
Q. Does this conclude your testimony?

A, Yes.
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l|BY Ms. KaUFMAN:

Q Have you prepared a summary of your testimony?
A I have.

Q If you would give that.

A Certainly.

Good morning, Commissioners. As I've said, my name
"is John Dalton. I'm President of Power Advisory, LLC. I was
engaged by Wheelabrator Technologies, Inc., to provide an
“independent review of Florida Power & Light's standard offer

contract.

I prepared direct testimony that provides this
independent review. The starting point for my review is to
look at the Florida Statutes regarding renewable energy that
you heard Ms. Kaufman refer to in her opening comments and to
try to determine from a policy perspective whether the standard
offer contract has promoted the objectives of the Florida
Legislature in enacting Section 366.91 that directed Florida's
public utilities to promote the development of renewable energy
by continuously offering a purchase contract to producers of
renewable energy. A standard offer contract can be executed
without time-consuming negotiations and indicates to renewable
energy facility developers the terms and conditions under which
an electric utility is willing to purchase power.

The legislation prescribed a standard offer contract

to meet its goal of promoting renewable energy. Our new
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president has directed, has indicated support for a national
"RPS and a cap-and-trade program for GHG emissions, both of

which will require the development of additional renewable

energy. Furthermore, the Commission is promulgating an RPS
rule that's equally important and needs to be considered as
well.

The statute that I reference indicates that the
Legislature finds it is in the public interest to promote the
development of renewable energy resources in this state.
Enabling legislation clearly identified the benefits of
renewable energy resources, indicating that they have the
potential to help diversify fuel types to meet Florida's
growing dependence on natural gas for electric production,
minimize the volatility of fuel costs, encourage investment
within the state, improve environmental conditions and make
Florida a leader in new and innovative technologies. As

indicated by this language, renewable energy resources offer

distinct benefits relative to the fossil fuel-fired generating

facilities that they would avoid.

Therefore, when reviewing FPL's standard offer

"contract, it's appropriate to evaluate whether the SOC has

achieved this objective; that is, has it since 2006 promoted
the development of renewable energy resources in Florida? The
evidence indicates that FPL's standard offer contract has been

a failure in this regard. FPL has not executed a single
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standard offer contract since its standard offer contract was
made available to renewable energy facility developers in 2006
and has only executed one negotiated renewable energy contract
in that time period.

This lack of market response to FPL's standard offer
contract is a clear indication that changes are needed tc FPL's
standard offer contract if it is to promote the Legislature's
objective of promoting the development of renewable energy
resources in this state. In my prepared direct testimony I
identified five changes that would help the FPL standard offer
contract to meet this clear, this clear legislative goal. The

first two pertain to Sections 8.4.6 and 8.4.8 of the standard

offer contract.

Section 8.4.6 of the standard offer contract gives
FPL the open-ended right to not purchase power from the
renewable energy generator. Given the renewable generator's
cost recovery is based in large part on these energy payments,
this provision may prevent them from recovering the full
avoided cost of FPL's next planned generating unit and
represents a major contract risk which can represent a barrier
to securing financing. Furthermore, when the renewable
generator is interrupted under this provision, its capacity
factor is reduced, making it more difficult to achieve the
97 percent annual capacity billing factor target regquired to

receive the full capacity payment.
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Section 8.4.8 of FPL's standard offer contract also

gives FPL the right to dispatch down the generating unit to no

lower than its minimum load for four-hour increments 18 times

over the year. While there are limits on how often this
provision can be implemented, it still prevents a renewable
generator from receiving the full avoided cost of FPL's next
planned generating unit. I recommended that this language in
Section 8.4.6 be clarified. And that when purchases from
renewable facilities are interrupted under these provisions,
that's Section 8.4.6 and Section 8.4.8, that renewable
facilities receive a payment based on the difference between
the otherwise applicable energy payment and their marginal
operating costs. This would ensure that the standard offer
contract payment provisions reflect the full avoided costs of
FPL's next planned generating unit.

The third provision where I've recommended changes is
|the committed capacity test and in specific its requirement for
renewable facilities which I believe is overly stringent. A
lfour—hour test is sufficient to evaluate the claimed capability
of a generating unit. Further, it does not appear that FPL
"units have to meet such a test. And if they don't meet such a
test, if they fail such a test, there doesn't appear to be any

i
penalty to them.

The annual capacity billing factor is the fourth area

where I recommend changes. The annual capacity billing factor
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target required to achieve a full capacity payment is too high.
While it is based on the EAF of the next planned generating
unit, a combined cycle gas turbine unit, evidence indicates

that FPL's own CCGTs rarely achieve this EAF. FPL's generating

|performance incentive factor filing suggests that FPL's CCGTs
have EAFs from 89 to 90 percent. As such, this annual capacity
billing factor is too high and should be adjusted to a more
"reasonable level. I have suggested 89 percent, which is
consistent with the EAFs that FPL's CCGTs achieve and is also

used by Progress Energy in its standard offer contract.

The final provision in the standard offer contract

"where I recommend changes is to the tradeable renewable energy

certificates, to the provisions that pertain to the tradeable
renewable energy certificates. The right of first refusal for
the tradeable renewable energy certificates should be
eliminated to avoid placing any conditions on these TRECs which
can adversely affect their value.

“ With the establishment of an RPS in Florida and the
prospect of implementation --

| COMMISSIONER EDGAR: Excuse me, Mr. Dalton, you are
[|over your time limit.

THE WITNESS: Okay.

Il COMMISSIONER EDGAR: Can you wrap? That sounds like

a good place to wrap.
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" BY MS. KAUFMAN:

Q I guess that concludes your summary; correct?
A It does.
MS. KAUFMAN: The witness is available for cross.
Thank you, Madam Chair.
COMMISSIONER EDGAR: Thank you.
Mr. Anderson.
CROSS EXAMINATION

BY MR. ANDERSON:

Q Good morning, Mr. Dalton.
A Good morning.
Q Welcome to Florida. I wish it was a little warmer

for you today. You gave a deposition in this case; is that
right?

A Yes, I did.

Q And I asked you a lot of questions about the
particulars in your testimony at that deposition. Do you
recall that?

A I do.

Q Okay. To be clear, all of that has already been
admitted in the record, so I'm going to focus on just kind of a
narrower line of questions with you this morning.

Do you agree, sir, that the rates, terms and other

conditions contained in each utility's standard offer contract

or contracts shall be based on the need for and equal to the
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avoided cost of additional generation capacity of the
purchasing utility, in this case FPL?

A There is a rule which indicates that.

Q And that's, that's what the rule says; right?

A That is what the rule says. But I guess I would just
like to clarify one point. I think that based on my review my
concern is that there is a contradiction in terms of some of
the rules, and I've indicated this in terms of Section
8.4.6 and 8.4.8. And my concern is that for a renewable energy
facility which is only paid when it operates, if the utility
has the right to interrupt that renewable energy facility and
that renewable energy facility when it operates is earning a
“margin which it's going to use to recover its capital costs, if
the utility has a right to interrupt that unit, then there is

“going to be a constraint on the, on the renewable energy

facility's ability to recover the full avoided cost of the next
planned generating unit.

Q Do you agree that the standard required to be
complied with the standard offer contract is avoided cost?
That's the standard; right?

A That is the standard.

Q jhank you. Second question, do you agree that the
minimum performance standards for the delivery of firm capacity
and energy by a renewable facility needs to be based upon the

anticipated peak and offpeak availlability and capacity factor
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of the utility's avoided unit?

A That's what the rules indicate. And as I indicated
in my statement, I think that, you know, one of the issues I
have is that the EAF, which is a target of 97 percent, the
analysis that I've done suggests that FPL's own combined cycle
gas turbine units don't achieve this 97 percent equivalent
availability factor, and therefore it's too stringent and
shouldn't be applied to renewable energy facilities.

Q We asked you some questions about that at your
deposition, and do you recall the gquestions where I pointed out
that the most modern and newly installed units which have not
been in service for three vears and are not included in the
GPIF, they do in fact have EAFs in the high 90s? Do you
remember those gquestions?

A I do remember those questions. I believe that the
average EAF of those three units was 95.8 percent. However --

0 Which is about 96 percent; right?

A Right. I mean, it's 95.8 percent. But I think that
one point of distinction I would like to make with respect to
those units, my understanding is those units went in service in
2005 and 2007, is that there are two elements to FPL's EAF
calculation. First is the planned outage and the second is
the, the unforced outage.

The planned outage essentially is for maintenance

intervals. Combined cycle gas turbine units take maintenance
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based on their operating hours. And the -- I know that, for
example, for June the major maintenance, the longest
maintenance interval, outage interval occurs after close to
40,000 hour operating hours. So for a unit that's got a
capacity factor like these units, that's about five vyears.

So my concern with using those three units as a
benchmark for the performance of FPL's combined cycle gas
turbine units is that they probably haven't had, you know, the
same level of maintenance outages that the units are going to
require over their full useful life, and therefore they're not
an appropriate benchmark to use to indicate the performance of
FPL's combined cycle gas turbine units.

Q You just recounted that the actual performance of
FPL's newest units are about 96 percent on average; is that
right?

A Yes. I think the number I used was 95.8 percent.

Q Okay. And then the equivalent availability factor
that is shown by FPL in its Ten Year Site Plan for the next
planned generating unit is 96.8 percent; right? About a

1 percent difference.

A That is correct.
Q Okay.
A I guess one other point I would like to make here is

that EAF that FPL uses, it doesn't consider the maintenance

outage, and my understanding is that a maintenance outage
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essentially occurs when a generating unit goes out of service
when it wouldn't otherwise be dispatched.

So for FPL, whose cost recovery isn't affected by
when the unit runs, there's no implications in terms of the

payments that they receive. But for a renewable energy

A —————————

facility that is only compensated when it runs, by not
"considering that maintenance outage factor and the target EAF
hyou‘re unduly fairly (phonetic) penalizing them.

0 You are aware that the Broward unit, the north unit
lhas from May through November of 2008 on a 12-month rolling

average basis performed at a billing capacity factor above

97 percent for each of those months on a 12-month rolling
basis; is that right?

A Yes. I looked at those numbers. I guess I would
like to clarify there as well. I spoke to the Wheelabrator

folks vesterday and got some clarification. My understanding

is that, that the actual nominal capacity of this unit is about

64 megawatts; whereas, the contract capacity is about
54 megawatts. So this difference between the nominal capacity
H
which the unit is capable of achieving in some hours and its

hcontract capacity provides a significant margin of error that

allows the unit to achieve these high capacity factors. aAnd I

would say that the 97 percent or whatever the Wheelabrator
capacity billing factor that it's achieved isn't necessarily

reflective of, you know, an appropriate benchmark for a
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renewable energy facility.

Q So it would be your position that it's unreasonable
that FPL pay 100 percent of the capacity rate for this
performance because it's a little easy to achieve? 1Is that the
point?

A The point is that FPL wasn't paid anything for the
10 megawatts that it held in reserve that enabled it to achieve
this close to 97 percent annual capacity billing factor.

Q But that's a business decision of Wheelabrator in
terms of specifying what capacity is eligible; right? That's
not FPL's decision.

A Right. That's a business decision that Wheelabrator
makes. But what it is essentially is it represents a higher
hurdle for a renewable energy facility developer in terms of if

“they have to hold back, what is this, roughly one-sixth of the

capacity to achieve the annual capacity billing factor target
so that they can't get any capacity payments for one-sixth of
their capacity to achieve this target, I think that's an
indication that the target would be too high and it would
represent a barrier to developing renewable energy facilities
in Florida.

Q What's the expected capacity factor of something like
a solar PV facility?

A That very much varies in terms of the different

jurisdictions, but it can be, you know, anywhere from
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14 percent to higher than that. If you've got a stronger solar
resource, probably closer to 18 percent. And it depends again
in terms of what technology specifically are we talking about?

Q Is it your testimony here today that, for example,
FPL's standard offer contract, rather than be revised to meet
your client's billing capacity, maybe the standard offer
contract should be revised to meet a solar capacity too? Is
that your testimony?

A No. I think the testimony that I've offered is -~
what I've said is I've stepped back and said there's an
objective here to promote the development of renewable energy
facilities in Florida. This objective doesn't appear to be
being promoted by FPL's current standard offer contract.

And as someone who has lots of experience with
respect to the development of standard offer contracts, what
are the problems with this standard offer contract? Wwhat do I
see as deficiencies from someone who would look at the standard
offer contract, try to take it to a banker and say I want to
get this project financed? What would a banker look at? What
would, what would a lawyer be' concerned with?

Q Wouldn't yvou agree though that a good number of the
provisions that you've focused on really are a function of
what's provided in the, in the rules we're all required to live
by in our standard offer contracts?

A I'm sorry, Mr. Anderson. Could you repeat that
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gquestion, please?

Q Sure. You, you call out two particular contract
provisions in your testimony; right? One about maintenance;
right? I'm sorry. Let me, let me -- I'll try to reframe and
go a little quicker here.

This is an efficient way to do this. I'm going to
try to limit my examination to this exhibit and maybe one more
because we have the deposition already in. I think this might

be labeled 17. 1Is that all right?

" COMMISSIONER EDGAR: Yes. We will number this as 17.

Can you give me a title?

MR. ANDERSON: Let's call it please, Section
8.4.6 and 8.4.8 questions.

CHAIRMAN EDGAR: So labeled.

(Exhibit 17 marked for identification.)
|BY MR. ANDERSON:

0 Thank you. Do you have Exhibit 17 before you?

“ A Yes, I do.

Q Focusing your attention, please, at paragraph
8.4.6 at the top of the page which is highlighted in vyellow.
Do you see that?

A I do.

Q For the convenience of everyone, everyone's document
is highlighted.

Focusing on the first sentence it says, "After
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providing notice to the QS, FPL shall not be required to accept

or purchase energy from the QS during any period in which, due

to operational circumstances, acceptance or purchase of such
energy would result in FPL's incurring costs greater than those
which it would incur if it did not make such purchases."

That's what it says; right?

A That is what it says.

0 And this is one of the provisions which you comment
on in your testimony; right?

A That's correct.

Q Okay. Turn this page, please. Please look at Rule
25-17.086, which is Page 2 of Exhibit 17. Looking at the first
sentence it says, "Where purchases from a qualifying facility
will impair the utility's ability to give adequate service to
“the rest of its customers or, due to operational circumstances,
“purchases from qualifying facilities will result in costs

greater than those which the utility would incur if it did not

make such purchases, or otherwise place an undue burden on the
utility, the utility shall be relieved of its obligation under
Rule 25-17.08 to purchase electricity from a qualifying
facility." That's what the rules says; right?

A That's what it says.

Q0 And that language is just about the same as in the
contract 8.4.6 which yvou're complaining of; right?

A It's very similar. But I guess what I've looked at
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in terms of evaluating the standard offer contract is what's
the underlying objective here? What are we trying to do?
We're trying to promote the development of renewable energy
facilities in Florida. And I'm flagging an issue that I think
is one of the major barriers in terms of preventing the
development of renewable energy facilities in Florida and
people availing themselves of the standard offer contract.

0 And just focusing on this one for a moment. We all
agree that this, I think, that this provision 8.4.6 faithfully
captures the language in the rule, right, as a starting point?

A It's very similar.

Q Okay. And the question in this case is whether FPL's
contract complies with the existing rule; isn't that right?

A That is one of the questions. I think it's also,
another question is to what degree is it promoting the
objectives of the Legislature.

QO But just stay with me focusing on this rule. Your
testimony basically says something other or different than
8.4.6 should be in the contract. And fundamentally it occurs
to me that that's an argument better addressed in the context
of a change to the rule if that were Wheelabrator's position or
an RPS workshop or something; isn't that right? Isn't your
guibble with the rule itself?

A No. I think that what I've offered is some

clarifying language so that it's clear when this provision‘
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could be exercised. And in addition, what I've suggested is
when it, when it 1s exercised, that there should be some
compensation to renewable energy facility developers. And the

specific compensation is that they should be paid the

difference between the payment that they would have otherwise
“received when they were interrupted and their marginal

operating costs.

' Q Do you know --

I A And what I'm trying to do is just make them whole so
that they have an opportunity to realize the full avoided cost
“of the next planned generating unit. And the statute indicates
that payments should be based on the next planned generating
“unit, the avoided cost in the next planned generating unit.

Q Do you know how many hours that Wheelabrator's

facilities have been ever curtailed or backed down at the
request of FPL over the past 20 vyears?

A I don't. 2And I think that that's an important point
because I think another strategy for addressing the risk here
which renewable energy facility developers are very, would be
very concerned with is limiting the number of hours this
provision can be exercised. I'm not sure that that's
necessarily the best strategy. But from -- stepping back as an
expert, someone who's looking at what does it take to develop
renewable energy facilities, this is a red flag, and I've

offered a strategy to mitigate this risk.
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Q But you didn't ask yvour client whether in fact there
had been zero hours of such interruption or backing down as far
as they know.

A I did not. But any developer would not be concerned
with that. They would be worried is there an open-ended right
that a counter party can exercise which could prevent us from
recovering our capital costs and paying our debt?

Q Okay. Let's move on to the second point real quick,
8.4.8. And rather than me reading, because we all have the
document in front of you, you see the point that is in yellow
by 8.4.87 Could you just read that to yourself, please?

A I've read it.

Q Okay. Thank you. Turning back first, I'm just --
please turn back with me one page, two, three, four pages.

You'll see another portion marked in yellow. Do yvou see that?

A Does it begin "We have retained"?
Q Uh-huh.
A Yes. I see that.

Q Okay. This is from Order Number 12634, Docket Number
820406-EU. And it states there, "We have retained," this is
the Commission speaking, "the provisions of the original rule
excusing a utility from its obligation to purchase under
certain circumstances, and have added to it to make clear that
a utility is not required to purchase from a QF when to do so

would result in costs greater than those which the utility
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would incur if it did not make such purchases. We believe this
is most likely to happen during a utility's off-peak periods
where it may be cycling its base load units and QF purchases
would force it to shut down the units altogether." Have I
correctly read that?

A Yes, you have. I guess the point I would like to
make 1s that I understand why there's such a provision in the
contract and I think that it's appropriate to have a provision
that protects customers. But one needs to step back and look
at what is a renewable energy facility developer going to look
at here? And there's an open-ended risk. There's no
restrictions in terms of the right to dispatch down these
renewable energy facilities. And these renewable energy
facilities are only paid when they run. And, therefore, what
I've suggested is that there's a need to somehow constrain and
limit this risk.

Q You did not check with your client how real a risk it
was for it or if it ever cost it any dollars whatsoever; right?
A I did not have any discussions with Wheelabrator.

But as I indicated earlier, Mr. Anderson, I think that the
point here is that from a developer's perspective and more
importantly from a financier's perspective they're looking at
what are the rights that their counter party has to essentially
prevent them from recovering their costs.

Q I'm skipping through a number of exhibits to the last
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several, which again I'm going to try to run right through.
Okay. I've distributed, asked to be distributed to
you what would be Exhibit 17; is that right?
COMMISSIONER EDGAR: I'm on 18.
MR, ANDERSON: 18. I'm sorry.
COMMISSIONER EDGAR: That's ckay.
MR. ANDERSON: Okay.
" COMMISSIONER EDGAR: Title?

MR. ANDERSON: Title would be staff recommendation.

COMMISSIONER EDGAR: Let's just add the date. Staff
Rec 10/3/06.

MR. ANDERSON: Very good. Thank you.

(Exhibit 18 marked for identification.)
BY MR. ANDERSON:

Q We've distributed to you, Mr. Dalton, a document

which is a staff recommendation to the Commission concerning
the proposed amendments to the rules we're talking about. 2and

"I'd like to ask you to turn, please, to the third page of the

document at the top of the page.

A Which is numbered Page 9 at the bottom?

Q Yes. That's exactly right. It's numbered nine at
the bottom. And this is the staff recommendation to the
Commission:at the time of the adoption of the current rules.

And I'd like just to read to you the top of the page.

"The IOUs and renewable generators agree that TRECs, "
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that would be, what, tradeable renewable energy credits; is
that right?

A That's correct.

Q "Belong to the renewable generators." That's
something you agree with; right?

A That's correct.

0 "The credits will provide an additional revenue
source for renewable generators"; correct?

A That's correct.

Q And that's something which, which your client has
available to sell; correct?

A That's right.

Q Okay. And going on to say, "The I0Us and renewable
generators agree that it is appropriate for standard offers to

provide a right of first refusal for utilities to purchase

TRECs from the renewable generator." Have I read that
correctly?

A Yes. That's what it says.

Q Okay.

A I guess what I was asked to do by Wheelabrator was to

look at the standard offer contract. aAnd I frankly take a
different opinion in terms of -- I think that a right of first
refusal has an adverse impact on the value of a TREC, and
essentially a right of first refusal is an option and there's

no compensation for this option. And the economic literature
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that I've reviewed suggests that in an instance where there is
a right of first refusal and the right of first refusal can be
exercised by someone like FPL who has best available
information regarding what's the value of a TREC, then any
prospective purchaser is going to be very concerned in terms of
entering into negotiations to purchase a TREC. BRecause the
situation essentially is that if FPL has the right of first
refusal, it's only going to exercise that right of first
refusal when that TREC is at market or below it.

Florida Power & Light knows what the value of the
TRECs are because essentially it's the largest utility in the
state. So it's not going to exercise its right to purchase it
when the TREC is priced above market. So if I'm negotiating
with Wheelabrator for the purchase of TRECs and I realize that
FPL has got a right of first refusal and they have 30 days in
which to exercise that right of first refusal, I'm going to say
no thanks. I'm going to talk to somebody else. And what that
means is the market for the sale of TRECs for Wheelabrator has
been reduced and that's going to have an adverse impact on the
value that it can realize for these TRECs.

COMMISSIONER EDGAR: Mr. Anderson, do you want to put
these together or --

ﬁR.,ANDERSON: Let's do that. That would be great.
Just call it, I think, Exhibit 19. And might these be 10/3/06

and 1/9/07 Transcript Excerpts.
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COMMISSIONER EDGAR: So marked.
(Exhibit 19 marked for identification.)
BY MR. ANDERSON:
Q You're working with Ms. Kaufman representing and
working with Wheelabrator in this case; is that right?

A That's correct.

Q Okay. You're aware that Ms. Kaufman and her law firm
and her partner Jon Moyle previously represented Wheelabrator
not just in this case but in the rules here which were set by
the Commission; right?

A That's my understanding.

Q Okay. And they had an opportunity to participate,
Wheelabrator had a full opportunity to participate in that

rulemaking; right?

A That's correct.
Q Okay. And they were represented by counsel?
A I don't have an understanding.

Q Okay. Then I'd like to direct your attention to the
first of the two documents which is dated 10 -- October 3,
2006. Do you see that? And first look at the transcript, Page
23, where it says, "Thank you, Madam Chairman. Vicki Gordon
Kaufman." And it goes on, "I'm appearing before you this
morning on.behalf of Wheelabrator Technologies, Inc." Do you
see that? The page ngmber is in the upper right-hand corner.

A And what, and that page, it was Page 23 I thought.
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Q Yeah. Exactly right. It says, "Thank you, Madam
Chairman. Vicki Gordon Kaufman."

A This is agenda,'this is the item which is identified
as Agenda Conference Item Number 37?

Q Yes. I'm sorry.

COMMISSIONER EDGAR: Wait a minute. I think -- yeah.

MR. ANDERSON: No. It's Item Number 4. Yeah.

COMMISSIONER EDGAR: Item Number 4 dated Tuesday,
October 3, 2006.

MR. ANDERSON: Right.

COMMISSIONER EDGAR: And it's the one without the
seal on the front page.

MR. ANDERSON: Right.

THE WITNESS: Very good. I have that.

COMMISSIONER EDGAR: Okay. All right.

THE WITNESS: I was looking at the wrong one. My
apologies.
BY MR. ANDERSON:

Q Thank you for that clarification. But you agree it
says Ms. Kaufman was appearing for Wheelabrator Technologies on
that date, October 3, 2006; right?

A That's correct.

Q Okay. Now please turn where you see in the upper
right-hand corner Page 25, and I'm just going to draw your

attention to Lines 13 through 19 where -- this is again the
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transcript of Ms. Kaufman. "On Page 9 your staff has a
discussion of the renewable energy credits, and I know that
that was discussed the last time this matter was before you.
And we certainly don't have a problem with IOUs having the, I
think what's been called the right of first refusal to those
credits. We agree that they belong to the renewable generator.
We don't have a problem with the right of first refusal."
That's what Ms. Kaufman stated on behalf of Wheelabrator when
these rules were set; is that right?

A That's what it says here. I guess what I would point
out is I was hired by Wheelabrator as their expert in this case
to give my expert opinion in terms of what are the provisions
in the standard offer contract and what impacts they might have
in terms of realizing the objectives of the legislation. I
flagged this as an issue.

Q Okay. Now let's just turn to the other document,
which is the Tuesday, January 9, 2007, Agenda Conference Item
Number 3. Do you have that?

A Yes, I do.

Q Ckay. Upper right-hand corner, Page 28. And looking
down Line 22, "For the record" -- it states, "For the record,
Jon Moyle, Jr., with the Moyle Flanagan law firm, appearing
today on behalf of Wheelabrator Technologies"; right?

A I see that.

Q And then turning the page to Page 29, I had marked in
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vellow the bottom lines where Mr. Moyle on behalf of
Wheelabrator said, "Ms. Clark made a comment that she wanted to
make sure that there is no comments or no issues about a right
of first refusal. and I think the renewable energy generators
have said, look, we are fine on a right of first refusal

provided pricing can be worked out and that the time frame is

llimited so you don't have somebody wanting to buy and you have

an issue where you have to go get the utilities to sign off
before you can sell." That's what Mr. Moyle said at that
agenda; right?

A That's correct. And I think that that's one of the
issues that has been pointed out here is that 30 days which FPL
has to exercise its right of first refusal. I think that what
the experience indicates is that once you have a renewable
portfolio standard, these TRECs are going to have more value.
And when they have more value and they take on more of the
characteristics of a commodity, their price is more likely to

change over time. Essentially they're going to begin to mimic

llsome of the characteristics of other energy like commodities,

natural gas, power prices.

So the fact that somecne has 30 days in which to
exercise its right of first refusal becomes a problem and can
become a real issue for a renewable energy facility because the
price can move in that time frame. So a deal that made sense

no longer makes sense.
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MR. ANDERSON: Let me check my notes.

COMMISSIONER EDGAR: Yes, sir.

Commissioner Argenziano.

COMMISSIONER ARGENZIANO: Thank you, Madam Chair.

I think, you know, what I'm hearing vou say, you
have, your expert opinion is that you have some maybe real
concerns or merits or things that need to be looked at. But I
can't help but feel that it's more of a rule challenge or a
statutory challenge that vou're looking for. And I wonder if
you have been hired also or do you have any suggested language,
any specifics that you would suggest in a rule change. I'm not
saying that we're doing that. I'm just wondering if vou
thought about that to the, either the rule or the statutes?

THE WITNESS: I did offer some changes in language to
Section 8.4.6 in my prepared direct testimony. And what I
tried to do was to limit the conditions under which FPL would
be able to exercise that provision.

The other change that I've suggested where I haven't
offered any language is that there be compensation that be
provided to the renewable energy facility when they're
interrupted. AaAnd I realize from the Commission's perspective
that's problematic in terms of we're going to pay them for
doing nothing?

What I'm -- the reason why I'm suggesting that

compensation when they're not generating makes sense is it
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limits the risk from the renewable developer's perspective and
it allows FPL to make good decisions. You know, what
essentially -- remember, these avoided costs are based on the
next planned generating unit. So all we're saying is if you
operate efficiently, you're going to get paid these full
avoided costs.

And what FPL can then do is make a decision of if we
have to compensate them so that they get their full avoided
cost, does it still make sense for us to dispatch them down
because we're going to have to take down a coal unit and that
coal unit is going to be off for 12 hours. aAnd we don't want a
coal unit, given its variable operating costs, to be off for 12
hours. So there are circumstances where it still would make
sense to dispatch the unit down and compensate them.

COMMISSIONER ARGENZIANO: And I understand that. But
what yvou're really asking is it translates that the customers
would be paying for power that they didn't use and that becomes
a real problem.

But couldn't, couldn't, and I'll ask FPL the same
thing, couldn't the contract at 8.4.6 read or indicate that if
the outages were caused by FPL, it wouldn't go towards the
97 percent? Wouldn't that help, be helpful?

THE WITNESS: That would be one change that would
definitely help. But one of the issues from a renewable energy

developer's perspective is that because their marginal
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operating costs are so low such as the Wheelabrator project
where they're burning municipal solid waste and the payments
that are getting paid are, you know, largely based on this
combined cycle gas turbine unit which might be, you know,

$60 per megawatt hour, they might be receiving $50 per megawatt
hour of margin. If they're dispatched down, they don't get
that margin.

COMMISSIONER ARGENZIANO: Thank you.

COMMISSIONER EDGAR: Mr. Anderson.

MR. ANDERSON: Yes. Just a quick --

COMMISSIONER ARGENZIANO: Oh, I'm so sorry.

MR. ANDERSON: Pardon me.

COMMISSIONER EDGAR: Hold for a moment, if you would.
I apologize. Go ahead. That's a good point.

Commissioner McMurrian.

COMMISSIONER McMURRIAN: Sorry about that. I had a
question along the same lines, I think, as Commissioner
Argenziano. And I was listening intently to what Mr. Dalton
said and I think I understand your points, too, Mr. Dalton.
And I think following along that same logic, if a utility were
to interrupt the renewable generator without some sort of just
cause, do you believe that the renewable generator would have
some sort of recourse before this Commission under our rules or
the relevant statutes or anything like that?

THE WITNESS: I guess I don't want to give a legal
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opinion. But I would think that the way the contract is
currently written, there is, there are many conditions when the
renewable, when the renewable energy facility could be
dispatched down, which wouldn't provide any basis for a
complaint with the Commission, and that's my underlying
concern. Clearly if the provision were more tightly structured
and more clearly limited when FPL could constrain down the
resource, there would be greater opportunity for a renewable
energy facility developer to come to the Commission and say
they're inappropriately using this provision. My concern 1is
it's crafted so openly right now that there wouldn't be any
basis for a complaint.

COMMISSIONER McMURRIAN: Okay. &aAnd I guess in
following up on the initial statement that Commissioner
Argenziano asked you about wasn't this -- had you thought about
changing the rule language? And I think you went back to the
contract terms again in the 8.4.6 and 8.4.8, but -- so I wanted
to follow up on that too.

I know that you were hired to look at the contract
and that's what you did and you're, and you're suggesting those
changes. But, I mean, as we've looked at some of the rule
language, it follows pretty closely to some of the contract
language there, and I'm sure you see that as well.

THE WITNESS: Yeah. No. I guess that's a fair

point. And I realize, I understand that there's a reluctance
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at this point to open up the rules. I think that I've
identified that there were some, some problems in the way the
contract, in the way the contract has been implemented and in
particular the 97 percent annual capacity billing factor
target. I believe that I view that as too high.

But there are some issues that I have with the rules
themselves. I acknowledge that that's a problem, that there
are, I think, some inconsistencies. And I think this becomes
more of an issue when you have an RPS in place. So I think
that with an RPS where there's a clear objective in terms of
promoting the development of renewables, it's an appropriate
time to step back and say is this standard offer contract, are
these rules doing everything that they need to to promote the
development of renewable energy in Florida? And I think that,
you know, a standard offer contract in other jurisdictions has
proven to be a very effective tool in terms of promoting the
development of renewable energy facilities. I think that with
some fine-tuning the rules, the standard offer contract in
Florida could as well be an effective tool in terms of
promoting the development of renewable energy facilities. I
would suggest there is some fine-tuning within the rules that
can be done that can make it more effective in terms‘of
promoting renewable energy facilities in Florida.

COMMISSIONER MCMURRIAN: Okay. And I think that gets

back to that initial question.
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But one other thing you just said, I guess, you think
it's more important that we focus on the exact language in
these standard offer contracts because we're doing an RPS than
it would have been if we were still at the point before
proposing some sort of RPS? I guess I was -- perhaps I had a
misconception there. But I guess I would have off the top of
my head, which is pretty foggy probably right now admittedly,
probably would have thought that the standard offer contracts
maybe carry some secondary importance to an RPS once we have
an, if we get to the point where we actually have an RPS rule
on the books.

THE WITNESS: I guess my thought with an RPS is
you've established a standard, there's a target here. And my
understanding in terms of the target is that it's 7 percent by
2013. So in terms of some of the math that I did, it looks
like that would require FPL to have about 1,200 megawatts of
additional renewable under contract in that period.

How are they going to get there? I think a standard
offer contract is a very effective tool in terms of satisfying
an RPS.

COMMISSIONER McMURRIAN: Okay. So you think the
standard offer céntracts are going to be a very important part
in helping meet the RPS targets? Okay.

THE WITNESS: They should be.

COMMISSIONER McMURRIAN: Okay.
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THE WITNESS: It's one of the tools that's available
that isn't being effectively utilized at this point based on
the problems I've identified.

COMMISSIONER McMURRIAN: Okay. Thank you.

COMMISSIONER EDGAR: Mr. Anderson.

MR. ANDERSON: Thank you. I had something passed
out. We do not need to ask those questions, and we'll pick
those back up, if you.like. &And we're done.

COMMISSIONER EDGAR: Okay. So the document that you
had started to distribute --

MR. ANDERSON: Yeah. We'll just --

COMMISSIONER EDGAR: ~- you'‘re going to pull those
back and -- okay. We can do that.

MR. ANDERSON: And we have no further questions. We
would offer the exhibits that we tendered.

COMMISSIONER EDGAR: Okay. We'll hold on that and
take that up when we are done with this witness.

So let me ask this, are there questions from staff?

MS. HARTMAN: We have a couple of gquestions.

COMMISSIONER EDGAR: Okay. Let's go ahead.

CROSS EXAMINATION
BY MS. HARTMAN:
Q Mr. Dalton, do you believe that your suggested
revisions to the standard offer contract are equally applicable

to all renewable generating technologies such as solar and
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wind?

A I would say in general. There's one provision where
that probably isn't the case. And what I've suggested is that
the, the annual capacity billing factor target be revised, and
the changes that I'm proposing are such that they probably
wouldn't enable wind or solar to receive any capacity payments.
And I think a case could be made that there is some capacity
value that's offered by solar resources, given that these units
are going to be operating during periods when the system is
probably realizing a peak or experiencing peak loads given the
coincidence between sunny days, high loads, high solar output.

Q And have you suggested that the standard offer
contract be revised to adopt a four-hour test period for
biomass facilities?

A Well, that is, that is in fact what I suggested was
that the test period that's used for the, for the committed
capacity test be a four-hour period. I think that for a wind
project or for a solar project that isn't going to necessarily
work very well.

MS. HARTMAN: Thank you. That's, that's all we have.
COMMISSIONER EDGAR: Okay. Redirect?
MS. KAUFMAN: I just have a couple, Madam Chairman.
REDIRECT EXAMINATION
BY MS. KAUFMAN:

Q Mr. Dalton, Mr. Anderson asked you a couple of

FLORIDA PUBLIC SERVICE COMMISSION




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

154

questions about whether you had inquired of Wheelabrator as to
whether they had been curtailed or told to ramp down, and I
think you responded that you had not. What is -- is there any
significance to whether or not they have been asked to ramp
down in terms of the 8.4.8 and 8.4.6 you discussed?

A I don't think so. I think that the big issue here
"is, as I indicated, 1is that there's a contract right that FPL
as a purchaser of power has, and that contract right is going
to be viewed by prospective lenders and the lenders' counsel as
a major risk in the contract, which is going to potentially
prevent the renewable energy facility from recovering its costs

and, if it were exercised for enough hours, could prevent it

from making debt service payments. And if that's the case,
then that's going to be a problem in terms of securing
financing.

Q Mr. Anderson distributed an exhibit that we've
numbered 17, and it's the one that the first page of it is
tariff sheet 9.036. Do you have that?

A I have that.

Q If you would turn to the third page. He referred you
to Order Number 12634.

A I have that in front of me.

Q Are you there? What is the date of this order?

| A It appears to be October 28th, 1983. So that would

be, help me out with my math, 25 years ago.

ki
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Q Okay. And what's the subject of this order?

A It's amendment of rules pertaining to cogeneration.
So we're not talking about renewable energy facilities here.
We're talking about cogeneration facilities. I think that
that’'s an important distinction to make because the operating
characteristics and the cost characteristics of a cogeneration
"facility are going to be much closer to FPL's avoided unit, and
that isn't the issue with the renewable energy facilities and I

think that that's an important distinction. I think that's a

lot of the tension in this case is that there's very different
cost recovery models here which make contract provisions very
difficult for renewable energy facilities.

Q Do the excerpts, and I realize that there's only two
pages here, but do the excerpts that Mr. Anderson has provided
mention or have anything to do with renewable energy to the

extent you can determine that?

A As I said, the title of the case appears to be in
relation to cogeneration facilities, so there wouldn't be any
reai relevance in terms of renewable energy facilities. Though
I do see that there is reference to PURPA, which applies to
qualifying facilities which can be renewable facilities.

Q Mr. Anderson asked you some gquestions about the TREC

and the right of first refusal. Do you recall those?
" A Yes, I do.

Q Okay. Do you have any familiarity with how the TREC
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market works?

A I do. And the market where it's more developed such
as in the U.S. northeast where there are functioning renewable
portfolic standards, the term between when an offer is made and
when a party has to execute on that offer is much less than 30
days. In some of the formal RFP processes that I've seen it's
as little ds five to eight days. I think in Massachusetts for
some RFPs it's closer to two or three days.

Q And one last question still on Exhibit 17, Section
8.4.8 that you discussed with Mr. Anderson, and we have talked
about this somewhat. Do you see any standards in 8.4.8
regarding when FPL may curtail? This is the first page of
Exhibit 17.

A No. There don't appear to be any standards in terms
of when that provision may be exercised.

MS. KAUFMAN: Thank you, Madam Chair. That is all
the redirect that I have.

COMMISSIONER EDGAR: Thank you. Let's do the
exhibits. I'm looking at exhibits marked 3 and 4. Seeing no
objection, 3 and 4 will be entered into the record.

(Exhibits 3 and 4 admitted into the record.)

That brings me to 17, 18 and 19. Mr. Anderson.

MR. ANDERSON: Yes. We offer 17 through 19, please.

COMMISSIONER EDGAR: Any oObjections?

MS. KAUFMAN: No, ma'am.
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COMMISSIONER EDGAR: Seeing none, 17, 18 and 19 will
be entered-into the record.

' (Exhibits 17, 18 and 19 admitted into the record.)
The witness is excused. Thank you.

And, folks, I'd like to take a lunch break. It is
12:30. Does 1:30 work? 1:30? I'm seeing nods. Okay. We
will be on break for lunch and we will come back at 1:30 to
call Ms. Dubin. We are on break.

(Recess taken.)

COMMISSIONER EDGAR: Okay. We are going to go back
on the record and call this afternoon portion of our hearing to
order.

We are at the rebuttal portion. Mr. Anderson, your
witness.

MR. ANDERSON: Thank you.

FPL has one rebuttal witness, Ms. Dubin, who has
previously been sworn.

KOREL M. DUBIN
was called as a witness on behalf of Florida Power & Light
Company, and having been duly sworn, testified as follows:
DIRECT EXAMINATION
BY MR. ANDERSON:
Q Could you tell us your name, business address, and
who you are employed by, all that stuff real quick.

A My name is Korel Dubin. I'm Senior Manager of
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Purchased Power for Florida Power and Light Company. My
address is 9250 West Flagler Street, Miami, Florida 33174,
Q Have you prepared and caused to be filed 28 pages of

rebuttal testimony in this proceeding?

A Yes, I have.
Q Do you have any changes or revisions to your rebuttal
testimony?

A No, I do not.
Q If I asked you the same questions contained in your
rebuttal testimony, would your answers be the same?
A Yes, they would.
MR. ANDERSON: FPL asks that Ms. Dubin's rebuttal
testimony be inserted into the record as though read.
COMMISSIONER EDGAR: The rebuttal testimony will be

inserted into the record as though read.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
FLORIDA POWER & LIGHT COMPANY
REBUT’i’AL TESTIMONY OF KOREL M. DUBIN
DOCKET NO. 080193-EQ

December 23, 2008

Please state your name and business address.

My name is Korel M. Dubin and my business address is 9250 West
Flagler Street, Miami, Florida 33174. |

By whom are you employed and what is your position?

| am employed by Florida Power & Light Company (“FPL" or “the
Company”) as Senior Manager of Purchased Power in the Resource
Assessment and Planning Department.

Have you previously filed testimony in this docket?

Yes, | have.

Are you sponsoring an exhibit in this case ?

Yes, it consists of the following documents:

KMD-1 — Datton Deposition Trénscript

KMD-2 - Excerpts from Commission Order No. 12634

KMD-3 — Excerpt from Commission Order No. 13247

KMD-4 — Excerpt from Commission Order No. 24889

KMD-5 — Excerpt from Commission Order No. PSC-07-0492-TRF-EQ
KMD-6 — Excerpt from FERC Order issued October 1, 2003, Docket

No. EL03-133-000
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KMD- 7 - Excerpt from Ontario Power Authority Standard Offer
Program Rules

What is the purpose of your rebuttal testimony?

The purpose of my testimony is to respond to the testimony of the

Wheelabrator Technologies Inc. ("Wheelabrator”) withess John C.

Dalton, which opposes FPL’s Standard Offer Contract approved by

the Florida Public Service Commission ("Commission”) Order No.

PSC-08-0544-TRF-EQ.

Please provide an overview of the points in your rebuttal

testimony.

My rebuttal testimony explains how FPL’s Standard Offer Contract

complies with Florida statutes, regulations and regulatory policy

concerning Standard Offer Contracts, focusing on the several specific

considerations raised in Mr. Dalton’s testimony. A key theme that

emerged from my review of Mr. Dalton’s testimony is that

Wheelabrator’s suggestions for changes to FPL's Standard Offer

Contract are contfary to well-established regulatory and statutory

direction of the Commission and the Florida Legislature.

The Commission’s policy for Standard Offer Contracts generally, and
FPL’s Standard Offer Contract sper;iﬁcaliy, are premised ron ensuring
that customers do nth pay more for capacity and energy under a
"Standard Offer Contract than would be paid if capacity and energy

were to be provided by FPL's Next Planned Generating Unit, which in
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this case would be a Mitsubishi “G” class natural gas fired combined
cycle unit. As such, the provisions of FPL's Standard Offer Contract
are framed in terms of the economics and operating characteristics of

such a unit, consistent with long-standing Commission requirements.

While Mr. Dalton suggesté that some of the economic‘and operating
specifications in the Standard Offer Contract are not consistent with
particular renewable generating units, these criticisms miss the point
of the contract, which is not to be based on the characteristics of any
particular renewable technology. Rather, economic and operating
accommodations for specific renewable energy technologies is best
accomplished through negotiation — something FPL always stands

ready to do.

As such, Mr. Dalton’s opposition to FPL's Standard Offer Contract is
fundamentally misplaced, since Wheelabrator's position much more
opposes the Commission Rules and Florida Statutes governing
Standard Offer Contracts, which are not the pﬁroper subject of a
protest matter like this case. Moreover, Mr. Dalton’s and
Wheelabrator's positions are much more like those that have been
raised and rejected in prior Standard Offer Céntract rulemakings.
This can be seen in the fact that Mr. Dalton’s five recommendations
contained in his testimony to modify FPL's Standard Offer Contract

are inconsistent with Commission Rules and would remove some of
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thé protections for FPL’s customers that these Rules provide. And
last my rebuttal testimony addresses some inconsistencies in the
underlying support for Wheelébrator’s testimony.

Pléase stmarize your testinﬁony. “

FPL supports development of renewabie energy in Florida, and
continues to work hard to purﬁhase that whic}'w has been made
available to it pursuant to negotiated contracts consistent with the
Commission's preference for that approach. FPL notes that
negotiated contracts permit accdmodation of the specific attributes of
individual types and sizes of renewable generating resources in a
way that cannot be as readily done with the Standard Offer Contract
which, by its nature, is required to be applicable to all types and sizes

of renewable generating resources,

!?or all of the reasons pfovided in my’direct and rebuttal testimony,
FPL requests that the Commission find that FPL's Standard Offer
Contract complies with Florida Statutes, the Commission's
regulations and is reasonable, and deny Wheelabrator's request that
the Commission order changes to the contract that are not consistent
with Florida law or the Commission's regulations, and are not
reasohably protective of FPL's customers. |

Mr. Dalton’s testimony provides five recommendations to modify
FPL’s Standard Offer Contract. Who will be affected if

Wheelabrator’s recommendations are adopted?
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Initially, it appears there are thréev groups impacted by
Wheelabrator’s proposed changes to FPL's Standard Offer Contract;
(1) Wheelabrator, which | assume feels it may profit or otherwise
benefit if its proposed changes are adopted, (2) FPL's customers,
who stand to pay more money and receive less assurance of
reliability for Standard Offer Contract purchased power if
Wheelabrator's proposed changes are adopted, and’ (3) FPL, which
is concerned that (i) its Standard Offer Contract comply with
applicable laws, regulation and Commission policy; (ii) customers do
not pay more than is réquired for purchased power; and (iii) reliability
of service under Standard Offer Contracts is not unreasonably

compromised.

The interests of FPL and its customers are closely aligned. So, really
there are only two competing interests here: (1) Wheelabrator, which
wishes utility customers to pay more and‘accept less reliability for
power sold under Standard Offer Contracts; and (2) FPL'’s customers,
who reasonably expect the Commission Rules, Florida Statutes and
FPL's corresponding Standard Offer Contract to ﬁrofect their interest
in not ﬁaying greater than avoided cosf for reliable purchased power.
P‘lease comment on Wheelabrator’s first recommendation on
page 38, ’iines 11 through 13 of Mr. Dalt‘on’s testimony that
states "[g]liven that energy payments are based on avoided

costs, provisions 8.4.6 and 8.4.8 be revised to compensate REF
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developers when they are constrained off or down by FPL."

To begin with, it is important to recognize that these two contract
provisions Mr. Daiton complains of ére expressly provided for under
applicable Commission rules and past regulatory decisions.
Accordingly, Mr. Dalton’s suggestions are contrary to law and should
not be accepted. In addition, it is important to remember the concept
that the Standard Offer Contract is modeled upon what customers
would receive from a Next Planned Generating Unit. FPL would itself
reduce output or curtail production from its next planned generating
unit if necessary for reliability reasons, or due to availability of
generation from a more cost-effective generating unit (or purchased
power). These contract provisions are thus consistent with the
underlying philosophy of the Standard Offer Contract, which is to
protect customers by providing for Standard Offer Contract service
consistent with economic and operating characteristics of FPL’s next
planned generating unit.

You mentioned that Mrf Dalton’s positions concerning Sections
8.4.6 and 8.4.8 are not consistent with the Commission’s
regulations. Please ekplain that in more detail.

This is best shown by putting the provisions of FPL’'s Standard Offer
Contract in juxtaposition with the Commission’s reqUirements for

Standard Offer Contracts.

Provision 8.4.6
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Section 8.4.6 of FPL’s Standard Offer Contract states that “FPL shall
not be required to accept or purchase energy from the QS during any
period in which, due to operational circumstances, acceptance or
purchase of such energy would resutt inFPL's incurriﬁg costs greater

than those which it would incur if it did not make such purchases.”

This contract provision is taken almost verbatim from Commission
Rule 25-17.086 that states "[w}here purchases from a qualifying
facility will impair the utility’s ability to give adequate service to the
rest of its customers or, due to operational circumstances, purchases
from qualifying facilities will result in costs greater than those which
the utility would incur if it did not make such purchases, or otherwise
place an undue burden on the utility, the utility shall be relieved of its
obligation under Rule 25-17.082, F.A.C., to purchase electricity from

a qualifying facility." This striking similarity can also be seen on page

11 of Mr. Dalton’s Deposition Transcript (See KMD-1).

Furthermore in Order No. 12634 (page 23) in Docket No. 820406-EU
(See KMD-Z’) the Commission provided some clarification to Rule 25-
17.086 “to make clear that a utility is not required to purchase from
QF when to do so would result in costs greater than those which the
utility would incur if it did not make such purchases.” Wheelabrator
ignores the fact that the Commission included this provision to protect

customers by ensuring that customers do not pay more when the
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utility‘purchases from a Qualifying Facility (“QF”) than if the utility did
not make the puréhase. Wheelabrator states ‘that FPL's Standard
Offer Contract provision 8.4.6 is “problema‘tic” when it abpears that
Wheelabrator's criticism is really of the Rule and Florida Statutes that
govém FPL’s and other utilities’ Standard Offer Contract provisions.
This can also be seen from Mr. Dalton’s deposition on pages 12

through 13 of the transcript (See KMD-1).

Provision 8.4.8

Under se‘cﬁon 8.4.8 of the Standard Offer Contract FPL has the right
for a renewable facility that is less than 75 MW to require fhe
renewable facility to reduce output to a level below the Committed
Capacity. Wheelabrator fails to recognize that FPL's Standard Offer
Contract provision 8.4.8 complies with Commission Order No. 13247
(Page | 13) in Docket No. 830377-EU (See KMD-3), where the
Commission found that the "QF’must agree to reduce generation or
take other appropriate action as réquested by the purchasing utility
for safety reasons of to preserve system integrity." Again,
Wheelabrator states that FPL’s Standard Offer Contract provision
8.48is “prob!ematic” when it appears that Wheelabrator’s criticism,
as with provision 8.4.6, is really with the Commission Rule and
Florida Statutes that are the basis for FPL’s Standard Offer Contract
provisions. This can also be seen from Mr. Dalton’s deposition on

page 13 and 14 of the transcript (See KMD-1).
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Please comment on Wheelabrator’s second recommendation on
page 38, lines 14 through 16 of Mr. Dalton’s testimony that
states "[tlhe Committed Capacity Test in section 3 should be
revised to better considef intermittent operating profiles of
REFs. | recommend a four-hour test for period biomass
facilities.” (Note — | believe Wheelabrator meant section 6.)

Under section 6.2 of the Standard Offer Contract FPL requires the
REF to base the committed Capacity Test on a test period of 24
hours. This provision is consisteni with the committed Capacity
Testing requirements that are characteristic of FPL’s next Planned
Generating Unit, which is a modern combined cycle base load unit
capable of operating reliably 24 hours per day, 7 days per week. The
amount of money paid to a facility owner under a Standard Offer
Contract is designed to purchase capacity and energy delivered on a
reliability basis comparable to such a unit, consistent with the

Commission’s basic approach for Standard Offer Contracts.

In contrast, Mr. Dalton’s suggestion would have FPL and the
Commission abandon‘this touchstone of reliability in favor of a
considerably lesser standard of reliability which is not consistent with
that provided by the next planned generating unit. in short customers
get less and should pay less, all other things being equal, from a

facility that ié not as reliable as the Next Planned Generating Unit.
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Itis important to note that the Standard Offer Contract has to be open
to all potential counterparties and generation types, énd contract
provisions like this Capacity Test provision are needed to Help ensure
reliable service to FPL's customers. The specific recommendation
that Wheelabrator makes is more suited to a negotiated contract, not

the Standard Offer Contract.

This is supported by the Commission statement in Order No. 12634

(page 7) in Docket No. 820406-EU (See KMD-2) that states “[a]t the

‘outset, we wish to state that it is our preference that QF s and utilities

negotiate individually tailored contracts. The rules we have adopted
are intended to both encourage negotiated contracts and provide a

fall back remedy in the event a contract cannot be negotiated.”

Consistent with the Commission’s ruling, FPL views its Standard
Offer Contract as providing a reasonable base from which project
owners and developers may, if thgy choose, seek to negotiate with
FPL agreements more closely tailored to the needs of facilities with
different fuel types, sizes and operating characteristics, among other
unique features, something FPL is always willing to.do. Specifically, if
a facility cannot satisfy the reliability requirements and characteristics
of the Next Planned Generating Unitr, this is something to handlein a
negotiation context — the solution is not to incorrectly reduce the

reliability characteristics of the Next Planned Generating Unit
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provided for in the Standard Offer Contract.

Is the possibility of s.uch negotiations merely theoretical?

Not at all. Consistent with the Commission’s policy direction, FPL
has negotiated confracts and continues to negotiate purchased
power contracts. Notably, FPL has for more than twenty years
purchased hundreds of millions of dollars of firm capacity and energy
from Wheelabrator’s existing facilities. Those contracts were initially
signed as Standard Offer Contracts with amendments that were
successfully negotiated. Indeed, Wheelabrator and FPL are currently
engaged in contract negotiaticns to replace the 1987 Broward South
(50.6 MW of firm capacity and energy) and 1987 Broward North (45
MW of firm‘ capacity and energy) contracts that are scheduled to
terminate on August 1, 2009 and December 31, 2010, respectively.
FPL initiated contract discussions with Wheelabrator per a letter
dated April 14, 2008. Since that time, FPL has held a conference call
with Wheelabrator on June 26, 2008 and an in-person meeting on
October 28, 2008. Currently, FPL is in the process of responding to a
proposed term sheet from Wheelabrator.

Is it appropriate for specific items that Wheelabrator may wish to
negotiate individually with FPL to be included in changes to the
Standard Offer Contract?

FPL is happy to discuss any specific terms in the context of individual
negotiations that take into account the ’speciﬁc operating

characteristics and economics of Wheelabrator's Florida renewable
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energy facilities. However, it is not appropriate and is in fact contrary
to the Standard Offer Contract approach adopted in Florida to include
such generator-specific revisions in a utflity"s Standard Offer
Contract. Again, that is because the Standard Offer Contracts starts
from the perspective of describing the economiés and operating
characteristics of the Next Planned Generéting Un‘it in drder to
ensure that customers pay no more than avoided costs for service
comparable to that of the Next Planned Generating Unit. Any
de\}iéﬁons that Wheelabrator or any renewable energy provider
wishes to have frpm the Standard Offer Contract can and should be
discussed on an individual negotiated contract basis, where ali the
pluses and minuses of a prospéective supplier's facility can be
considered in relation to the characteristics of FPL's next planned
generating unit.

Please comment on Wheelabrator’s third recommendation on
page 38, lines 17 through 21 of Mr. Dalton’s testimony that
states "[t]he basis for REFs receiving capacity payments should
be revised to better recognize value that they offer. | propose
that the capacity factor or Annual Capacity Billing Factor
required to achieve full capacity payments be set at 89% and
that the minimum capacity factor to receive any capacity
payment be set at 69%."

This is again an effort to change the basis of FPL’s Standard Offer

Contract from the operating characteristics of the “G” type combined
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cycle unit which comprises FPL's Next Planned Generating Unit. Mr.
Dalton’s suggestion is not founded at all in any reference to the

characteristics of the Next Planned Generating Unit.

Under Appendix Bjof the Standard Offer Covnt’ract FPL requires that
the REF meet an Annual Capacity Billing Factor (“ACBF”) equal to or
greater fhan 97% to receive 100% of the capacity payment and a
minimum of 80% to receive any type of payment. in Qrder No. 12634
(péges 15 and 16) in Docket No. 820406-EU '(See KMD-2) the
Commission stated that "risk associated withvt:h‘é purchase of QF
capacity should be explicitly recognized in the rate of payment so as
to reduce the risk to the ratepayers.” FPL's 2014 Combined Cycle
(*CC”) avoided unit has a projected annual Equivalent Availability of
97 % as shown on page 93 Schedule 9 of FPL's 2008 Ten Year site
Plan. In other words if necessary the generating capacity of FPL’s
CC avoided unit is available to contribute to FPL's system reliability
97 % of the hours in a year. By FPL setting its minimum performance
requirement to a 97% EquivalentAvailabilifcy factor ("EAF") in prder
for the QF to receive full capacity payments, FPL is ensuring that its
cu‘stﬁmers receive the same level of reliability that they would

otherwise receive from the CC avoided unit.

The Commission specifically evaluated and approved FPL's pay-for-

performance sliding scale methodology in calculating capacity
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payments as a contract provision that is beneficial to customers in
Order No. 24989 (page 17) in Docket No. 910004-EU (See KMD-4).
In that Order, the Commission found that this methoddlogy broadens
the range of performance in which the QF can be paid for
performance while alyso encouraging the QF to provide capacity
during FPL's peak periods. kThe Commission, in its findings

encourages the QF to provide capacity during peak periods and to

provide the customers with the same level of reliability that they would

receive from the avoided unit.

Mr. Dalton states that “FPL seeks to hold other facilities to
standards its own fleet does not meet.” Is this true?

No. In support of this statement, Mr. Dalton incorrectly compares the
Standard Offer Contract EAF to those contained in FPL's Generating
Performance Incentive Factor ("GPIF") filing which requires three
years worth of operating history for GPIF generating units, not the
expected EAF of the Next Planned Generating Unit. Tﬁerefore, the
EAF comparisons that Mr. Dalton makes are not appropriate. Itis
also important to note, Wheelabrator's protesting petition challenges
FPL’s maintenance and trip test procedures. These procedures are
consistent with manufacturers’ recommendations and FPL's
operating and maint’enavnce practices. o

Please explain how FPL calculates the EAF in the Standard Offer

Contract.

The EAF of 97% calculated in the Standard Offer Contract is
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modeled after the Next Planned Generating Unit performance used in
the recently approved Petition to detefmine need for West County
Energy Center Unit 3. The unitis a 3-on-1 combined cycle unit which
utilizes Mitsubishi Power Systems “G” technology advanced
combustion turbines. The EAF of 96.8% is a project average value
which consists of an average planned outage factor (“POF") 0f2.1%
and an average forced outage factor (“FOF") of 1.1%. The EAF does
not include allowance for maintenance outages (“MOF") since
maintenance outages are outages that would only be performed as
system conditions permit.

Has FPL’s own fleet of existing combined cycle units similar to
the Next Planned Generating Unit performed at these levels?
Yes, contrary to Mr. Dalton’s assertions, FPL's most recent
Greenfield units at Turkey Point Unit 5, Martin Unit 8 and Manatee

Unit 3 have an average to date EAF, without MOF, of 98.6%, 91.3%

and.97.6% respectively. The lower Martin Unit 8 EAF is due to a fuel

gas heater outage which occurred shortly after placihg the unit into
commercial operation. Overall, taking into account the entire fleet of
“F” technology combined cycle plants, which includes repowered
facilities, the average EAF exceeds 94%. This supports the
reasonableness of FPL's 96.8% value for thé “G" technologyr Néxt
Planned Generating Unit.

What is the basis for Mr. Dalton suggesting that FPL’s Annual

Capacity Billing Factor required to achieve full capacity
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payments be set at 89% and that the minimurﬁ capacity factor to
’receive any capacity payment be set at 69%?

Mr. Dalton’s point again seems to reflecta misu‘nderstanding of the
fundgMental basis of FPL's Standard Offer Contract. FPL is required
fo base its Standard Offer Contract prévisions onits own projections
of the operating characteristics of its own Next Planned Generating
Unit. There is no provision in Florida law, regulations or Commission
decisions supporting use of the characteristics of another utility’s
Next Planned Generating Unit, or of a “state-wide” Next Planned
Generating Unit. Mr. Dalton’s suggestion seems to have arbitrarily
taken his proposed Annual Capacity Billing Factors from Progress
Energy’s Standard Offer Contract. In doing this he has erred even
further, because if one reviews Progress Energy’s Tariff Sheet 9.442,
Appendix A, one will see that Progress Energy requires an Annual
Capacity Billing Factor of 91% to receive 100% of the payments, not
the 89% as Wheelabrator's testimony claims. While Mr. Dalton has
incorrectly characterized Progress Energy's Annual Capacity Billing
Factor, even if he had stated this figure correctly his proposal is still in
violation of the requirement that FPL's Standard Offer Contract be
based on its own Next Planned Generating Unit, not that of another
utility.

Please comment on Wheelabrator’s fourth recommendation on
page 39, lines 1 through 3 of Mr. Dalton’s testimony that states

"[t]he provisions in the SOC (e.g., right of first refusal) for
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;I'radable Renewable Energy Certificates (TRECs) should be
eliminated to avoid any‘adverse impact on their market and
comport with the Commi#sion rule.” | ’
While Mr. Daltdn proposes to eliminate the TREC right of first refusal,
ﬂvﬂski’s a valuable right protecting FPL’s custgmers that has been
expressfy considered‘ and approved by the C&mmission. Under
section 17.6.2 of the Standard Offer Contract FPL has a right of first
refusal with respect to any and all bona fide offers to purchavse any
RECs received by the REF and FPL agrees to exercise that option
within 30 days }of receiving notification by the REF of a bona fide
offer. In Order No. PSC-07-0492-TRF-EQ (page 5) in Docket No.
070234-EQ (See KMD-5), the Commission notes that a right of first
refusal "will insure that Florida’s ratepayers enjoy all of the attributes
associated with renewable generation without imposing a financial
penalty tcbu\the owner of the renewable generation facility." FPL's 30
day provision for the right of first refusal permits FPL a reasonable
period of time to conduct due diligence and assess the value kof bona
fide offers for TRECs, and respond to the sellér‘ This period énd
time provision permits FPL to ensdre that it protects its customers
interests by only exercising the right of fifst refusal if it is in the bést
interests of FPL customers, based upon assessment of then-existing
TREC market conditions. Finally, if this provision does not meet the
requirements of an individual seller of capacity and energy, it is like

other provisions subject to potential negotiation within the context of
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an individual contract.

Please comment on Wheelabrator’'s fifth recommendation on
page 39, lines 4 through 7 of Mr. Dalton’s testimony that states
"[ﬂinally, | recommend that the Commission consider changes
to the methodology it employs to establisﬁ avoided cost for
renewable energy facilities to recognize that the appropriate
avoided generation resource for these projects is another
renewable energy resource, not a fossil fuel-fired generating

resource.”

Throughout Mr. Dalton’s testimony, Wheelabrator continues to ins.ist
that the Standard Offer Contract characteristics (pricing, capacity
tests, EAF etc.) should be based on the characteristics of the
renewable generator. This, however, is totally inconsistent with
Commission Rules, Florida Statutes, and Federal laws which require
FPL and other utilities to base Standard Offer Contracts on avoided
cost baséd on the Next Planned Generating Unit. Avoided cost is the
value of the energy and capacity ba#ed upon the unit avoided by the
utility. In other words, avoided cost is independéht of the type or
charapteristics of the QF, depending only upon the unit avoided‘ by
the utility. The Federal Energy Reguiatory Commission ("FERC’;) has
specifically expressed this in its Order Gvrahting Petition for
Declaratory Order in Docket No. EL03-133-000 that was éctuaﬂy

requested by Wheelabrator.
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On Jdune 13, 2003, American REF-Fue! Company, Covanta Energy
Group, Montenay Power Corporation, and Wheelabrator filed a
petition for a declaratory order in which they were seeking the
FERC’s interpretation of implementing the Public Utility Regulatory
Act ("PURPA”") of 1978. Specifically, they were seeking an order
declaring that avoided cost contracts entered into pursuant to PURPA
do not inherently convey to the purchasing utility any renewable
energy credits or RECs, contending that the power purchase price
that the utility pays under such a contract compensates a QF only for
the energy and capacity produced by that facility. In the FERC Order
issued October 1, 2003 (See KMD-8), FERC clarified what is and is
not included in avoided cost. In Paragraph 22, FERC states that
“avoided costs were intended to put the utility into the same position
when purchasing QF capacity and energy as if the utility generated

the energy itself or purchased energy from another source. In this

reqard, the avoided cost thaf a utility pays a QF does not depend on

tvhe type of QF . i.e., whether it is a fossil-fuel-cogeneration facility bra

renewable-energy small power production facility. The avoided cost

rates, in short, are not intended to compensate the QF for more than

capacity and energy.” (Emphasis added.)

Mr. Dalton’s testimony on page 35, lines 4 through 5, states that
“[m]y point is that FPL’s SOC requires REF owners to bear too
much risk given the rates and terms offered.” Please comment

on this statement.
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Wheelabrator fails to recognize that the Standard Offer Contract is
premised on the characteristics of FPL's Next Planned Generating
Unit, as is required by law. The Standard Offer Contract is not the
result of the give and take of commercial negotiations between an
unrestricted buyer and seller, but is in actuality a unilateral "put” right
of a renewable generator. This means that if the renewable generator
signs the contract, the utility is obligated to purchase on behalf of its
customers capacity and energy precisely as prescribed in the
contract. As such, it is necessary that the contract as a whole and in
specific contract provisions be constituted in such a way as to protect
and limit the risk for the customers of the utility in a contract that may
be entered into by project developers and owners that have facilities
with a broad range of sizes, fuel types, types of generation,
geographical  location, and performance characteristics.
Furthermore, Wheelabrator fails to acknowledge that the Standard
Offer Contract also provides contract provisioﬁs that benefit the REF
such as being able to tailor their capacity payment stream, i.e., Early
Capacity Payments, Levelized Capacity Payments, Early Levelized
Capacity, or the Flexible Payment Option to meet ité specific needs,
Mr. Dalton’s testimony on page 15, lines 1 through 7, states that
“REFs such as Wheelabrator, which has proven its ability to
provide reliable cost-effective renewable power and has
facilities in the ground in Florida, are unlikely to sign FPL’s SOC.

There are a number of other utilities in Florida with whom
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Wheelabrator could contract for the sale of the output of its
existing projects and where Wheelabrator might be more likely

to develop new projects. As such, the terms and conditions in

- FPL’s SOC could prevent FPL customers from realizing the

benefits of existing and new projects.” Please comment on
these statements.

Mr. Dalton appears to be unfamiliar with the fact that FPL has
successfully contracted for and purchased for yeérs about 300 MW Qf
renewable energy some of which is pursuant to negotiated cantracts,
as is consistent with the Commission’s policy direction favoring
negotiated contracts described earlier in my rebuttal testimony.
Given the availability and encouragement of negotiated contracts to
best fit the needs of individual sellers of renewable energy, it would
be surprising if the business and regulatory flexibility of negotiated
contracts was not preferred to simply signing the Standard Offer
Contract. Moreover, Mr. Dalton’s comment suggests that he has not
read the other Florida Investor Owned Utilities’ ("1OUs") Standard
Offer Contracts. If he had, he would see that the other IOUs, who
because they are subject to the same Commission Rules and Florida
Statutes as FPL, have many of the same terms and conditions as
FPL. Moreover, these are the same terms and conditions that
Wheelabrator is protesting. For example all the IQUs’ Standard Offer
Contracts have contract provisions that allow the utilities to not accept

or reduce the generation from a REF. All of the |IOUs have a
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provision for the ﬁight of First Refusal for REC% ‘And Frogress
Ene:rgy’s provision for a Committed Capacity Tést is based on a test
period of twenty-four (24) hours, exactly like FPL’s. So‘Mr. Dalton’é
statelyfn’ents appear to be unfoundédvand agaiﬁ seem to pbint to the
fact that Wheelabrator's obposition fo FP’L’s Standard Offer Contract
is really opposition to the Commis'sioanules and Florida Statutes that
are the basis for gi_l Florida IQUs’ Standard Offer Contréots. N

Is Mr. Dalton’s testirmcnyiinconsistent with Wheelabrator's
responses to FPL's First Set of lnterrbgato_fies? |

Yes, itis. In response to Interrogatory No 3, Wheelabrator states:
“Further, information regarding proceedings outside the state of
Florida is not relevant o the subject matter of this docket, is not
reasonably calculated to lead to the discovery of admissible
evidence, and is overbroad." In response to Interrogatory No 6,
Wheelabrator states: “Further, information regarding negotiations
outside the state of Florida is not rélevant to the subject matter of this
docket, is not reasonably calculated to lead to the discovery of
admissible evidence, and is overbroad.” In response to Interrogatory
Nq 7, Wheelabrator states: “Further, information regarding contracts
outsidevthe state of Florida is not relevant tq the subject matter of this
docket, is not reasonably Calcuiated to lead to the cfiscbvery of
admissible evidence, and is overbroad.” And, in response to

Interrogatories Nos. 8 and 9, Whee!abrator states: “Further,

infcrmatien regarding facilities outside the state of Florida is not
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relevant to the subjecf matter of this docket, is not reasonably
calculated to lead to the discovery of admissible evidence, and is
overbroad.” ltis clear from Wheelabrator’s interrogatory responseé
that they assert that proceedings, negotiations, contracts ahd
facilities outside the state of Florida are irrelevant, yet fhe underlying
support for Wheelabrator's testimony is a Standard Offer Contract
program in Ontario and a capacity value calculation from New York.
Information outside the Stéte of Florida is either ’irrelevant ornot. It
cannot be both ways. |

In ME. Dalton’s testimony, when referring to his “extensive
experience in the design and evaluation of SOCs” he only
references the Ontario Power Authority (“OPA”) Standard Offer
Program. Is the OPA Standard Offer Program comparable to
Standard Offer Contracts in Florida?

No. The OPA program that Mr. Dalton’ says he is experienced with is
not subject to U.S. jurisdiction, or Florida jurisdiction concerning
‘Standard Offer Contracts. As such, it does not have the basic
characteristics of FPL's Standard Offer Contracts that | have
described in my testimony. T he OPA progra‘m in my view is more of
an example of a feed-in tariff which is not analogous to the Standard
Offer Contract that FPL is mandated to continuously offer in Florida.
For example, one fundamental difference is that the OPA program
provides a very large premium for certain renewables while the

Standard Offer Contract under Florida law and regutlation is required
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to be priced at avoided cost, without any premium for any particular
technology. | will distinguish between the purpose of (i} a Standard

Offer Contract and (i) a feed-in tariff.

Standard Offer Contracts

According to Rule 25-17.200, F.A.C., the “purpose of {the Standard
Offer Contract] rules is to promote the development of renewable
energy; protect the economic viability of Florida’s existing renewable
energy facilities; diversify the types of fuel used to generate electricity
in Florida; lessen Florida’s dependence on natural gas and fuel oil for
the production of electricity; minimize the volatility of fuel costs;
encourage investment within the state; improve environmental
conditions; and, at the same time, minimize the costs of power supply
to electric utilities and their customers.” Furthermore, as stated in my
direct testimony, FPL's focus in preparing, submitting and
administering its Standard Offer Contract is to make available a fair
and reasonable agreement providing an avenue for FPL to make
purchases from such facilities, for the benefit and in a manner
protective of FPL's customers. FPL also views its Standard Oﬁer
Contract as providing a reasonéble base from which project owners
and developers may, if they choosé, seek to negétiate \Mth FPL
agreements more closely tailored to the needs of facilities with
different fuel types, sizes and operating characteristics, among other

unique features.
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Feed-in Tariffs

“Feed-in tariffs have become a term of arf to refer to the style of
incentives adopted (most notably). by Germany to increase the
adoption of renewable energy resources. Under tﬁe German feed-in
tariff legislation, renewable energy technologies are guaranteed
interconnection with the electricity grid, and are paid a premium rate
that is designed to generate a reasonable profit for investors over a
20-year term. The rates are differentiafed by technology such that
each renewable resource type (e.g. solar, wind, biomass, etc.) can
profitably be developed. This approach stands in contrast to the
Public Utilities Regulatory Act (PURPA) in the US, under which long-
term contracts are based on the avoided cost of conventional fuels.”

Feed-in Tariffs and Renewable Energy in the USA — a Policy Update,

Wilson Rickerson, Florian Bennhold, and James Bradbury (May
2008), at page 2. Following this logic, a feed-in tariff represents a
mandatory premium rate purchase requirement of certain renewables
through fixed-rate long-term contracts to electric utilities. The OPA
Standard Offer Program is representative of such a feed-in tariff as (i)
certain eligible facilities are guaranteed interconnection with the
electricity grid, (ii} certain eligible facilities are paid a premium rate
(ie., 42.0 cents per kWh for photo-voltaic energy) over a 20-year

contract term, and (jii) the rates are differentiated by technology type.
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Aéide from the fact that the OPA Standard Offer Program éoncerns a
feed-in tariff rather than a Standard Offer Contract, the OPA Standard
Offer Program is no{ within the jurisdiction of the United States, much
!essv Florida. |

Would facilities like Wheelabrator's in Broward County be
eligible for the CPA Standard Offer Program?

No. | As shown on page 30 of OPA’s Standard Offer Program Rules
(See KMé-?), Municipal Solid Waste facilities ére specifically
excluded from the d’efinition of “Renewable Biomass.” The same
OPA programthat Mr. Dalton's touts as an example of a program that
encourages broad participation would exclude his own client.

On page 13 lines 15 through 18 of Mr. Dalton’s direct testimony
he states “[flurthermore by basing the SOC energy payment
options on the costs of the avoided fossil-fueled generating unit,
FPL pre\}ents its customers from realizing the volatility of fuel
cdst, ’which is one of the renewable energy benefits the Florida
Legislature cites.” Do you agree?

Nko. In fact, Mr. Dalton acknowledges in his direct testimony on page
13 lines 5 through 7 that FPL pursuant o Commission Rule 25-
17.250 identifies its nekt avoidable fossil fueled generéting bunit as ihe
avoided cost benchmark for purposes of its Standard Offer Contract.
On page 14 lines 11 through 14 of Mr. Dalton’s direct testimony

he states that “FPL’s SOC does not encourage the development
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of renewable energy resources in the State. The best indication
of this is the fact that not a single renewable energy resource
developer has executed FPL’s SOC since January 2006 when it
was first put in place. Do you agree?

No, what Mr. Dalton fails to reCognize in his testimony is that FPL’s
petitions to the FPSC for approval of its Standard Offer Contracts and
Tariff schedules have been protested by in/terveners since 20086
making it difficult for any potential rénewable generator to avail
themselves of FPL’s Standard Offer Con_tract. As a case in point,
subsequent to FPL’s filing of its Standard Offer Contract on April 3,
2006 the Florida Industrial Cogeneration Association (‘FICA")
petitioned the FPSC on June 26, 2006 for a formal hearing and for
leave to intervene in the I0Us™ Standard Offer Contract Dockets
protesting Commission Order No. 06-0486-TRF-EQ. This Order had
approved the IOUs’ Standard Offer Contracts. On September 21,
2006 the Commission recommended that due to FICA’s protest of
Order No. 06-0486-TRF-EQ the Standard Offer Contracts were notin
effecf. Mr. Dalton was unaware of this protest as can be seen from
Mr. Dalton’s deposition transcript page 26 (See KMD-7). In the
following year, on April 2, 2007, FPL petitioned the Commission for
approval of its new Standard Offer Contractand Tariff schedules. On
Ju|‘y 2, 2007 FICA filed an amended petition and for leave to
intervene in their protest of Order No. 07-0492-TRF-EQ which had

preliminarily approved FPL’s Standard Offer Contract. And then this
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year, on April 1, 2008 FPL petitioned the FPSC for approval of its
newest Standard Offer Contract and Tariff Schedules. On August 19,
2008 the Commission issued Order No. 08-0544-TRF-EQ approving
FPL's Standard Offer Contract and twenty-one days later, on
September 9, 2008, Wheelabrator petitioned the Commission for a
formal hearing and protested the approval, broviding little time for a
renewable generator to avail themselves of the Standard Offer

Contract,

in addition, Mr. Dalton’s testimony fails to mention that for 2008,
through November, FPL has purchased 1,145,999 MWH of
renewable energy under firm capacity contracts, with firm generating
capacity of 157.6 MW. Additionally thrOL;gh November 2008, FPL
purchased approximately 341,039 MWH of renewable energy from
As-Available producers, with generating capacity of 126.05 MW, FPL
is always interested in adding to these purchases of renewable
energy upon terms and conditions beneficial to its customers and in
compliance with applicable laws and regulations.

Does this conclude your testimony?

Yes, it does.
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BY MR. ANDERSON:

Q You are sponsoring some exhibits to your rebuttal
testimony?
A Yes.

Q Are thoée 58 pages of exhibits labeled KMD-1 though
KMD-7 attached to your testimony?

A Yes.

Q These have been preidentified on Staff's Exhibit List
as 5 through 11.

Have you prepared a summary of your rebuttal

testimony?
A Yes, I have.
Q Please provide your summary to the Commission.
A Good afternoon, Commissioners.

The purpose of my testimony is to respond to the
testimony of Wheelabrator Witness John Dalton, which opposes
FPL's 2008 standard offer contract approved by the Commission.
FPL's standard offer contract complies with Florida Statutes
and Commission rule.

The Commigssion policy for standard offer contracts
generally, and FPL's standard offer contracts specifically, are
premised on ensuring that customers do not pay more for energy
and capacity under a standard offer contract than would be paid
if capacity'and energy were to be provided by FPL's next

planned generating unit, which in this case would be a natural
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gas-fired combined cycle unit. As such, the provisions of
FPL's standard offer contract are framed in terms of the
economics and operating characteristics of such a unit
consistent with longstanding Commission regquirements.

A key theme that emerged from my review of Mr.
Dalton's testimony is that Wheelabrator suggestions for changes
to FPL's standard offer contract are contrary to this
well-established regulatory and statutory direction of the
Commission and the Florida Legislature. Throughout
Mr. Dalton's testimony, Wheelabrator continues to insist that
the standard offer contract characteristics -- pricing,
capacity tests, equivalent availability factors, et cetera --
should be based on the characteristics of the renewable
generator.

This, however, 1is totally inconsistent with the
Commission rules, Florida Statutes, and federal laws which
require FPL and other utilities to base standard offer
contracts on avoided cost based on the next planned generating
unit. Avoided cost is based on the value of energy and
capacity of the unit avoided by the utility. In other words,
avoided cost is independent of the type or characteristics of a
qualifying facility, depending only upon the unit avoided by
the utility.

For all the reasons provided in my direct and

rebuttal testimony, FPL requests that the Commission find that
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FPL's standard offer contract complies with Florida Statutes,
the Commission regulations and is reasonable, and deny
"Wheelabrator's request that the Commission order changes to the

contract that are not consistent with Florida law or the

Commission's regulations and are not reasonably protective of
FPL's customers.

That concludes my summary.

MR. ANDERSON: Ms. Dubin is available for
cross-examination.

COMMISSIONER EDGAR: Thank you.

Ms. Kaufman.

MS. RAUFMAN: Thank you, Madam Chairman.
" CROSS EXAMINATION
BY MS. KAUFMAN:
" Q Ms. Dubin, let's look at your rebuttal testimony,

bottom of Page 2, going over to the top of Page 3. You say

Wthere that FPL's next planned unit is a Mitsubishi G-class

natural gas-fired combined cycle, right?
A Yes.
Q You would agree with me, would you not, that none of

these units are on your system yet, right?

A No.

Q I'm correct that you do not have these units on your
system?

A Yes, you are correct, we do not have them on our
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system.

Q So when you're talking about the operating
characteristics of these units, these are projected or hoped
for operational parameters, correct?

A Yes. Consistent with the rules for the standard
offer contract, it's based on a projected -- your next planned
generating unit.

Q Now, if these units do eventually come on-line, and
if they do not meet the projected operating characteristics
that you've put in your standard offer contract, I'm correct,
uam I not, that FPL is not going to suffer any financial penalty

in that regard, are they?

A No, but there is no indication that they wouldn't
operate that way. These are very efficient units, and a
G-class -- the F-class units that we do have we are seeing
very, very efficient operating statistics on.

Q But you would agree that until they come on-line,
until they start operating, we're not going to know for sure
what their operating characteristics are?

A Yes, I agree they are projections.

Q Okay. However, if a renewable generator doesn't meet
these projected or hoped for operating characteristics, then
they would be penalized in terms of lower capacity payments,
correct?

A Yes, that 1is correct.
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Q Take a look at your rebuttal testimony at Page 15,

please. Page 15, Line 15, as a matter of fact.

A Yes.

Q You talk about the average to date EAF, correct?

A Yes.

Q And you do not know, do you, what that time period

is, the average to date?

A It's fairly recently, I am not quite sure. To date
would be the date my testimony was filed, which was, I believe,
December 23rd.

Q But as we sit here today, you don't know what time
period that covers? I mean, you know the ending date, but you
don't know what the time period is.

A Those units went into commercial operations recently.
Recently, in the last ~-- you're right, Ms. Kaufman, I'm not
gquite sure, but it is recent.

Q And am I also correct that you don't know the
scheduled major inspection and maintenance levels on those
units that you're talking about on Page 152

A I'm sorry, could you repeat the gquestion, please.

Q I'l1l try. I think I asked you in your deposition
whether you knew when the scheduled major inspections and
maintenance were going to occur on these units, and you do not
know that, do you?

A No, I do not know.
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Q Now, still on Page 15, if you look up at Line 7,
actually 6 and 7, you're talking about the EAF, correct? And,
again, this is a projected value?

A Yes, it is a projected value.

Q And I'm also correct, am I not, that this does not
include maintenance time?

A It includes some maintenance. It doesn't include the
maintenance outage factor, but it includes the 2-1/2 percent
for the planned outage factor, and 1.1 percent for the forced
outage factor.

Q Now, I know that you were here and you heard Mr.
Dalton talk about the fact that these class of units have a
| long maintenance period after, I think he said, five years.

Did you hear that?
] A Yes.
Q And these units have not reached that stage yet, have

"they?

A I'm sorry, these units have not reached the --

Q They have not come up to that first big maintenance
outage, if you will.

A Yes, I guess that is correct.

Q Now, Mr. Dalton has an exhibit attached to his
testimony, JCD-2; are you familiar with that?

A Yes, I am.

Q And this exhibit, would you agree, looks at the
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historical availability factors of some of FPL's units,
correct?

A Yes, it does.

Q And as opposed to the projections that we just talked
about, this reflects the actual operation of these units,
correct?

A That is correct, yes. I think it's important to
"point out, though, that these are very different units. They

may be combined cycle units, but we are talking about one that

is a G unit which is much, much more efficient. So to compare
these, the comparison may not make sense. You're talking about
a unit that's very, very efficient.

In my testimony, I had included Turkey Point Unit 5,
and Martin Unit 8, and Manatee Unit 3, which are much more
closely identified in terms of an efficiency unit which has
EAFs that are much closer to what we're talking about.

l Q You don't take issue with the data that's in JCD-2,
do you?
|

A Oh, no, I don't.

Q And this reflects the actual operation of these

units, correct?
" A Yes, 1t does.

Q And if we were to look back at your ten-year site

plans, we would find what you had projected the EAF for these

units would be, wouldn't we?
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A Yes.
MS. KAUFMAN: And I have an exhibit that I'd like to
distribute, Madam Chair. I'm going to have my assistant --
COMMISSIONER EDGAR: And to the Court Reporter, if
yvou would., Yes; thank you.
MS. KAUFMAN: He's new. (Laughter.)
Madam Chair, I think this would be Number 20.
COMMISSIONER EDGAR: Yes, ma'am, 20.
MS. KAUFMAN: 2And we could just call it Ten-Year Site
Plan Excerpt.
I COMMISSIONER EDGAR: We will so mark.
MS. KAUFMAN: Thank vyou.
" (Exhibit Number 20 marked for identification.)

BY MS. KAUFMAN:

Q I have not included, obviously, the entire ten-year
site plan, Ms. Dubin, in an effort to not overwhelm the record
here, but I have included the title pages. And if you would
flip to the third page.

A Yes, I'm there.

" Q And that is your projection. It's Schedule 9 for the

Sanford 5 unit, correct?

A Yes.

Q And if you look down about three-quarters of the way,
vou'll see the EAF that FPL projected, correct?

A Yes.
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Q And what was that?

A 96 percent.

Q And then when we look at Mr. Dalton's Exhibit JCD-~2,
we see, don't we, that the unit only performed at 88.4 percent?

A No. ©Not that -- there was an estimate of 88.4. I
believe the actual is 91.5.

MS. KAUFMAN: Yes. Thank vou. Mr. Dalton just
corrected me, as well. Sorry.
BY MS. KAUFMAN:

Q So the unit actually operated at 21.5 percent, but
you projected it would operate at 96, correct?

A That is correct.

Q So that if this had been your avoided unit, the
renewable generator would ha&e been held to 96 percent, whereas
the unit didn't perform at 96 percent, did it?

A No, it did not. But I think it's important to point
out that I believe these factors came out of the GPIF filing,
and there are some adjustments for that, including MOF,
Maintenance Qutage Factor. And also I think it's important to
point out that the standard offer contract and the statutes and
rules that require the standard offer contract have us look
toward the>next planned generating unit. Those are the rules
that govern the standard offer contract. It is done on a
projected basis.

Q And my point simply, Ms. Dubin, is that if the
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renewable generator had been held to the 96 percent, it would
be required to perform at a higher level than your own unit
did, correct?

A For this particular case, vyes.

Q I want to just go back and clear up one thing and be
sure the record is clear. And if you need to, yvou can refer to
Exhibit 16, but I'm fairly sure that you're familiar with
Section 8.4.8 that we have discussed at some length, which is
what I call the curtailment provision.

A Yes.

Q And I'm correct, am I not, that during the periods
when FPL curtails the renewable facility, the renewable
facility does not receive any payment for those periods?

A Yes, that would be correct. I might also point out
that I have checked with our operating folks and have learned
that Wheelabrator has not been interrupted or curtailed, so I
think it's important to note that.

Q Hasn't been interrupted or curtailed in the past.
You don't know what's going to occur in the future, do you?

A No, I agree.

Q And you could still invoke that provision if you so
chose, correct?

A Yes. Under the circumstances that we discussed
before, safety, reliability, cost effectiveness, vyes.

Q Well, I hate to go back there, but just turn to
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8.4.8 for one moment, Ms. Dubin.

A Okay.

Q I think that you would agree with me that none of
those factors that you just described appear in that section,
correct; safety, reliability?

A That is correct.

Q I think one provision that we haven't discussed yet
is what is called the committed capacity test, which is
Section 6.2, which appears on Page 9.034 of the contract?

A Okay.

Q I wanted to be sure you were there. Can you tell us
what a committed capacity test is?

A It's a test that's done for 24 consecutive hours to
ensure that the unit is there and producing during that 24-hour
period.

Q Is FPL's Mitsubishi unit going to go through a
committed capacity test?

A Yes.

Q And if it fails that test, is there any financial
penalty to FPL?

A I'm not sure that there's any financial penalties. I
do think that there could be some financial problems down the
road. There are certain regquirements, or certain manufacturer
guidelines on testing and that kind of thing, and I believe

that certain insurance and everything on units are based on
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that, as well. So it would be contrary to the manufacturer's
guidelines and procedures to not do a 24-hour testing if that's
what their equipment calls for.

Q So you might have some recourse against the
manufacturer of the unit?

A I think that it would be FPL's responsibility to do
the testing on the unit in accordance with the manufacturer's
recommendations.

Q But if the unit did not pass the committed capacity
test, there's no financial penalty to FPL, correct?

A Correct.

Q Whereas if the renewable facility doesn't pass that

test, again, they're not going to receive the full capacity

payments, right?

A That is correct. Xeep in mind, though, that again,
all of the provisions in the standard offer contract are there
so that customers are treated the same whether it's an avoided
"unit or it's a purchased power agreement. The committed

capacity test is based on a combined cycle unit that's going to

be -- the reliability is going to be there. It's going to be
there 24 hours a day,‘? days a week. So you would ask that
that same level of reliability be there for the renewable
generator.

Q It's projected to meet that criteria, right? We

don't know if it really will.
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A Yes.

And, again, the standard offer contract, the rules
that guide it are based on projections.

Q If you will turn to Page 10 of your rebuttal,
beginning at Line 8. First of all, you're relying on Order
12634 that T think we have discussed previously, a 1983 order,
correct?

A Yes.

Q And in the passage there from 8 to 13, you're not
intending to suggest that the Legislature preferred or has
indicated a preference for a negotiated contract as opposed to
a standard offer, are you?

A No, I'm not. But I did want to point out that the
Commission has mentioned a preference. And a negotiated
contract or standard offer contract, they both promote
renewables, and either one is good; but it is important to
point out that the Commission did see that they had a
preference for a negotiated contract.

Q So is it your view that the standard offer contract
is an inferior document to be turned to only if negotiations
are unsuccessful?

A No, not at all. A standard offer contract, again, is
a one-size-fits-all. So if there are specific characteristics
for a specific renewable generator, rather than adjusting the

standard offer contract for that one particular generator, the
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way to do it is to, instead, negotiate that contract and have
it tailored more to that specific generator.

If you end up tailoring the standard offer contract
to Wheelabrator, for example, then you make it perhaps more
difficult for someone else who wants to enter into the standard
offer contract. Maybe then they're not geared to them and they
have to then negotiate even further on something to get it
towards them. Again, the standard offer contract is a
one-size-fits-all, and that is just it standard so that it can
include all kinds of sizes, geographical locations, all kinds
of characteristics of a renewable generator.

Q And not to beat a dead horse, or I forget exactly the
phrase that Commissioner Argenziano used, we have vet to find
that generator whose size this contracts fits, correct?

A We have not had anyone sign up for it, no. But,
again, I think it's important to note that we have had
contracts in place so that there has not been someone to say --
you know, I think over 300 megawatts of renewable generation in
place during that time frame, so those generators would not be
coming to us for a standard offer contract.

Q Wouldn't you hope that you would have additional
generators come to you?

A Oh, absolutely.

Q And you have not, have you?

A We have not had anyone sign up for the standard offer
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contract. But, again, we have several renewable generators
that are talking to us and using the standard offer contract as
a starting point.
Q One more swat at the horse. Nobody has signed the
standard offer?
A No one has signed the standard offer.
MS. KAUFMAN: My apologize, Commissioner Argenziano,
if I misquoted you there.
COMMISSIONER ARGENZIANO: Chair, just to clarify the
record, that is Commissioner Carter's phrase.
MS. KAUFMAN: Oh, was it? I'm so sorry. I
apologize, again.
COMMISSIONER ARGENZIANO: T frequently tell him it is
against the law to do that.
COMMISSIONER EDGAR: That is beat a dead horse to
death, I think.
MS. KAUFMAN: Okay. I'll note that definitely.
BY MS. KAUFMAN:
Q I want to just talk for a moment about the TREC, and
we talked a little bit about the right of first refusal, I
guess, before lunch. I apologize if I did ask you this before
lunch, but I think you said that you are just somewhat familiar
with how the TREC market operates?
A Yes.

Q Are you aware that oftentimes TRECs are sold at
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auction?
A Yes.
Q And sometimes utilities issue an RFP to which

providers respond?

A Yes.

Q And do you know what the general turnaround time is
in a TREC auction, do you have a feel for that?

A I think they can vary depending on the situation.

Q And under the right of first refusal, the renewable
generator can't even come to you until they have what is called
a bona fide offer from someone else to purchase the TREC,
right?

A That's the way that right of first refusal works,
yes.

Q So in an auction situation, the holder of the TREC
would actually have to be selected or win the auction before
they could come back to you, correct?

A Yes, I believe so.

Q And at that time you would have the option, I guess,
to buy the TREC and the renewable generator would have to
default on their bid?

A I guess there would be certain circumstances where
you would be able to work that through. Again, we have a
standard right of first refusal in the contract. If a

renewable generator wanted to negotiate a contract with various
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1 specifics on these types of things where you have set’
2 guidelines on how each one would be handled during each
3 situation, that is also something that can be tailored to that

4 particular generator and negotiate in a contract.
5 Q Well, is there any reason that the ability of the

renewable generator to sell its TREC has to be individually

7 negotiated, that you couldn't come up with a reasonable

[ee]

provision in the contract, in the standard offer?

\te)

A Yes, and I believe it's there. It's a right of first
10 refusal with a 30-day turnaround.

11 Q Okay. And I think that you acknowledged that in some
12 circumstances that might cause the renewable generator perhaps

13 "to default on a bid?

14 A I don't know if they would default on a bid. It

15 could certainly be a situation where they have -- you know, FPL
16 would have 30 days, and they would come to us for the right of
17 first refusal, and say we decide not to buy the REC, or we know
18 we don't need any at that point. We're not going to wait

19 30 days to tell them, certainly not, so there is certain

20 flexibility within --

21 Q How much days are vou going to wait to tell them of
22 the 302

23 A It depends on the circumstance.

24 Q Are you aware that oftentimes in auctions and also

25 with RFPs that the owner of the TREC has to put a deposit down
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to participate in the auction?
A Yes.
Q And are you also aware that that deposit is subject

to being forfeited?

A It could be, ves.
MS. RAUFMAN: I have another document, Madam
Chairman, that I would ask be marked. And this would be 217
COMMISSIONER EDGAR: Yes.
MS. KAUFMAN: And we can call it Evolution Bid
Document.
COMMISSIONER EDGAR: Okay. Marked as Number 21,
Evolution Bid Document.
MS. KAUFMAN: Thank you.
(Exhibit Number 21 marked for identification.)
I BY MS. KAUFMAN:
Q Ms. Dubin, if you'd take a look at this document for

me. This is an auction document from Evolution who

Iparticipates or runs these kind of auctions in Massachusetts.
If you would -- when I say these sorts of auctions, I mean
"auctions for TRECs, sorry.

If you would turn over to the second page. The

paragraph -- it's actually the second full paragraph that
starts bidders interested in participating. And it says
bidders interested in participating are asked to submit bids to

Evolution Markets via telephone prior to 1:45 p.m. Eastern on
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February 13th, 2008. Bidders are then given the opportunity to
improve upcn the best bid by 2:00 o'clock. Bids must be
binding until 5:00 p.m. Eastern Time on the day following the
auction date. Do you see that?

A Yes.

Q So would you agree me that in this situation the
bidding is actually open for less than 48 hours?

A Yes.

Q And would you also agree that it would be pretty
difficult to win the bid, come to FPL, and wait 30 days for
FPL's response as to whether they were interested?

A I think that it's a right of first refusal, the
seller still owns the REC, and could be involved in this
situation and inform FPL and work out whatever solution might
work for it.

I understand that it's a quick turnaround. Again,
the reason that we have the right of first refusal in the
standard offer contract, and go back to what the Commission
said, it will ensure that Florida ratepayers enjoy all of the
attributes associated with renewable generation without
imposing a financial penalty to the owner of the renewable
generating facility. They own the RECs, there's a right of
first refusal.

Q Can you explain how a renewable provider could submit

a binding bid in this situation and come back to FPL for FPL to
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exercise their right of first refusal?

A It would have to be worked out, and this might be
something that could be negotiated on how a right of first
refusal would work in a bid situation.

Q Okay. But in this particular situation, wouldn't you
agree that it would be pretty difficult for the renewable
generator under your standard offer terms to participate in
this auction?

A It may or may not be, I'm not sure. I think that it
could possibly be worked out.

Q How would they work it out?

A It's a right of first refusal. They own it, they can
bid on it, they could ask FPL if we were interested in it, if
we were or not. I mean, you know, they could let FPL know we
have a short time line on this. The 30 days is an outset.

Again, this is something that is also something that
could be negotiated in terms of guidelines to handle right of
first refusal in a bid situation. It's certainly -- again, the
standard offer contract is just that, a standard offer,
something standard for all parties, all generators, all types
of things to fit into.

Q Let me just close on this document with this
gquestion. In your opinion, and after looking at this, do you
think that a renewable generator could submit a binding bid in

this auction situation while still having to come to FPL
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flregarding the right of first refusal?

A I think that --

Q If you could do the yes or no, we would speed it up.
Do you they could submit a binding bid in this process?

A Without reviewing all the details of this, I would
think that there would be a way to work it out, ves.

Q Well, what is your understanding of the meaning of
the word binding? When somebody submits a binding bid, doesn't

that mean that the bid as submitted is what they have to stand

behind?
A Yes.
Q So a renewable provider submits a binding bid, there

is 48 hours, but you’'re saying they still can somehow come to
you and you can work that out so that their bid will be

binding?

A This is the first time I have seen this document, and
let me say that I think that there could be a way to try to
work it out to caveat the bid or something else in order to be
able to make it work, ves.

Q It would be pretty difficult, don't you think?

A I didn't say it was easy, but I think it can be done.

MS. KAUFMAN: I've got another document. Madam
Chairman, I guess this will be 22.
COMMISSIONER EDGAR: Yes.

MS. RAUFMAN: I guess we could call it AEPS RFP key
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dates. 1Is that too long?

COMMISSIONER EDGAR: No, that's fine. AEPS RFP Key
Dates.

MS. KAUFMAN: Yes, thank you.

(Exhibit Number 22 marked for identification.)

BY MS. KAUFMAN:

Q And, Ms. Dubin, this is and RFP for some RECs from
PECO Energy Company. To speed this along, I have just put on
the top the bidding schedule. If you would take a look at
that.

A Yes.

Q And would you agree with me that the bids for these
TRECs opened on February 3rd, correct?

A Yes.

Q And then the second line from the bottom, the bidders
are notified of the award of the bid on February 1lth, correct?

A Yes.

Q S0, essentially, there's eight days here between the
submission of the binding bid and the award, correct?

A Yes.

Q And, again, I would ask vou, don't you agree that it
would be very difficult for a renewable generator to
participate in this process if they have to accord FPL 30 days
to exercise any right of first refusal?

A Yes, it could be difficult. I think that the point
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is that a right of first refusal in the standard offer contract
is just that, it's a standard right of first refusal of

30 days. I think that details like this can be included in a
negotiated settlement -- excuse me, in a negotiated contract
where you can just do that, tailor it so that you have a right
of first refusal under a situation where you are going out for
bid. Right of first refusal where you have a -- there's an
RFP -- under different circumstances there can be right of
first refusals that are included in a negotiated contract.

Q S0 are you saying that in negotiations vou would
expect the renewable facility, the renewable generator to try
to anticipate all the auctions and RFPs it might want to
participate in and then try to craft some scenario that would
fit each situation?

A I think that there can be several situations where
vou would be able to go and buy RECs and that under each one of
those situations where it was an RFP or an unsolicited offer
that you could put provisions in a contract that would cover
each one of those so that there are certain guidelines to
handle those type of right of first refusals. It may be that
one that is a bid situation might have a different time frame
on it, or some other different guidelines on how to work that.
But, again, that would be in a negotiated contract. What we
have at the standard offer contract is just that, a standard

which many can go for.
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Q Do you expect that with the advent of the RPS
proceedings here in Florida recently there will be a lot more
activity in the TREC market in Floridav?

" A Yes, I would think so.

Q And would you expect that renewable generators would
be very interested in being able to sell at auction or at RFP
their TRECs?

A Yes.

Q And would you agree that they might not always prefer
to sell those to Florida Power and Light?

A It could be. It could be Florida Power and Light. I
think it's important to note that other I0OUs also have the
right of first refusals and with the same -- the same right of
first refusal and have renewables signing up for them. So I
think that there is some give and take. I think that the right
of first refusal in the standard offer contract could work for
some, can work for some, and I think iﬁ other cases a
negotiated right of first refusal may be tailored to a specific

renewable generator and may work better that way.
I Q And, again -- well, nobody has signed the standard
offer contract, so you don't have any experience dealing with
“the auction or RFP TREC situation, correct, in the context of
your standard offer?
“ A In the context of the standard offer contract, no.

But I might add that I believe the other IOUs have had
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generators sign up for their standard offer contract and they
have the same exact right of first refusal.
Q Is there any reason that you can't shorten the
30 days to five days?
A I think that can be a negotiated point. I think in
the standard offer contract we looked at trying to find a
balance of what might work for various different reliable
generators. I think the 30 days is a good balance.
Q I thought that you had testified earlier that the
30 days was to give FPL time to consider the offer and process
it.
A And to evaluate it and make sure that it's right, and
make sure it's right for FPL's customers, ves.
Q So the 30 days is to give FPL enough time to process
the request, i1s that true?
A To evaluate the request and make sure that it's the
right thing to do, ves.
MS. KAUFMAN: If you will give me one second.
I think that I'm done.
COMMISSIONER EDGAR: Okay.
(Pause.)
MS. KSUFMAN: Thank you, Madam Chairman, for your
indulgence. I have nothing further.
COMMISSIONER EDGAR: Commissioner McMurrian.

COMMISSIONER McMURRIAN: Thank vyou.
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Ms. Dubin, we've talked a lot about Section 8.4.8 of

the contract, and I have had heard Ms. Kaufman a couple of

times ask about the including factors that you mentioned a

couple of times regarding safety and liability and that sort of
thing. Has FPL considered including those factors in the
standard offer contract? And then the second question would be
if it has or has not, what was the outcome of that
consideration?
“ THE WITNESS: To actually spell those out in the
provision?

COMMISSIONER MCMURRIAN: Yes.

THE WITNESS: I think, and I can't quite get my hands

on it, but it is spelled out in the rules underlying the
standard offer contract. 8o perhaps they are not in the
standard offer contract itself, but they are in the rules
pertaining to it.

COMMISSIONER McMURRIAN: Okay. So the factors you
listed earlier, like safety and liability and things you think
are referenced in the rules?

I THE WITNESS: Yes.

COMMISSIONER McMURRIAN: Okay. Thank you.

COMMISSIONER EDGAR: Questions from staff?
CROSS EXAMINATION
BY MS. HARTMAN:

Q Ms. Dubin, would you agree that the curtailment or
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the constraint to energy production that's allowed in the
“standard offer contract under Sections 8.4.6 and 8.4.8, would
you say that they are subject to no economic test?

“ A I'm sorry, that they are subject to no economic test?

Q Yegs. Or I can say it another way. Do you agree that

the curtailment is subject to an economic test?

A Yes, it is.
Q Can you explain that a little bit for me.
A Their curtailment could be -- the underlying

principles of the standard offer contract, and particularly in
this provision, is to make sure that you are not charging
customers more than they otherwise would be charged. So just
as, you know, we would back down our own unit for economic
reasons, we would do the same with a purchased power contract

“to make sure that the customers are not, you know, paying more

but for this purchased power contract.

| So in that regard, again, FPL's system is always run
on economic dispatch putting the most efficient, most
“cost-effective units run first, and that's the way that we make
sure that we continue to provide economic service to customers.
So, again, we wouldn't -- if we would have to back down a unit
in order to take this purchased power contract and it would
cost the customers more, we wouldn't do that. Just as if we

had that avoided unit, we would back that unit down if it costs

more.
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Q I want to ask you a little bit about Wheelabrator's
proposal that FPL revise its standard offer contract to provide
compensation to renewable generating facilities beyond payment
for capacity and energy. Can you tell me a little bit how does
the proposed revision fit into the analysis of avoided cost?

A It wouldn't. It would charge customers more for
receiving less.

Q Okay. And I have one last question for you.

Regarding TRECs, can you explain how the right of
first refusal is in compliance with the Commission rules, in
particular Rule 25-17.2807?

A It's in compliance in that it -- could you tell me
the number again, I just want to make sure I can put that in
front of me.

For the rule?
Yes.

Rule 25-17.280.

0 P 0

I'm sorry, I don't have that particular -- if
somebody could hand it to me. Thank you.

I should know it off the top of my head.

Thank vyou. |

The right of first refusal is in compliance with the
rule in that the RECs remain the property of the renewable
generating facility and then will be offered to FPL at the same

price that they would otherwise be sold. Again, the Commission
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took a look at that and felt that it was important for
customers to be able to receive the attributes of the RECs.

MS. HARTMAN: Thank vyou. Staff has no further
questions.

COMMISSIONER EDGAR: Commissioner Argenziano.

COMMISSIONER ARGENZIANO: Yes. Just to ask the same
guestion of Ms. Dubin. Would there be a problem or couldn't
FPL when it comes to the -- I'm sorry, let me get myself;
8.4.6, if it were FPL's interruptions, couldn't that then be --
or not count against the 97 percent capacity, couldn't that be
done?

THE WITNESS: I'm not sure it can be done under the
standard offer contract the way it is now. The calculations of
those payments are based on an algebraic formula that's
included in the rules, and right now that formula does not
include that adjustment. It can, however, be something that
could be handled -- and I hate to beat a dead horse, but it
could be something that could be in a negotiated settlement.

COMMISSIONER ARGENZIANO: Okay. Thank you.

COMMISSIONER EDGAR: Mr. Andersomn.

MR. ANDERSON: One gquestion.

l REDIRECT EXAMINATION
BY MR. ANDERSON:
Q Ms. Dubin, do you have the full FPL standard offer

lcontract before you?
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A Somewhere here. Yes, I do.

Q Please turn to the page that has 8.4.6 on it that we
are talking about before, okay?

A I'm there.

Q Okay. And, in particular, Commissioner McMurrian was
asking you some questions before about Section 8.4.8, had the
company considered including provisions about safety,
reliability, system integrity. What I would like you to do,
please, is turn to the prior page of the contract and look at
Section 8.4.5. And I believe this was distributed to the
Commissioners also, the entire contract. Do you see 8.4.5°?

A Yes, I do.

Q Okay. Could you please read out loud Section 8.4.57?

A "FPC shall at all times be excused from its
obligation to purchase energy and capacity hereunder, and FPL
shall have the ability to reguire the QFs to curtail or reduce
deliveries of energy to the extent necessary to maintain the
reliability and integrity of any part of FPL's system, or in
the event that FPL determines that a failure to do so is likely
to endanger life or property, or is likely to result in
significant disruptions of electric service to FPL's customers.
FPL shall give the QFs prior notice, if practicable, of its
intent to refuse, curtail, or reduce FPL's acceptance of energy
pursuant to this section and will act to minimize the frequency

and duration of such occurrences.”
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Q So it's fair to say that provisions limiting FPL's
ability to do this to the extent necessary it says to maintain
reliability, integrity, and safety, that's already contained in
the contract, right?

A Yes, it is.

MR. ANDERSON: That's all we have. Thank vyou.
I COMMISSIONER EDGAR: Okay. Let's take up the
exhibits.
“ MS. KAUFMAN: Madam Chair, Wheelabrator would move

20, 21, and 22, I believe.

COMMISSIONER EDGAR: Okay. Before we do that, let's
go ahead and enter into the record 6, 7, 8, 9, 10, and 11.

And then, Mr. Anderson, any objections on documents
marked Exhibits 20, 21, or 227

MR. ANDERSON: None.

COMMISSIONER EDGAR: Okay.

MS. HELTON: Madam Chairman, I didn't hear you say
Number 5, Exhibit Number 5.

COMMISSIONER EDGAR: We did that at the beginning.

MS. HELTON: Oh, I'm sorry.

COMMISSIONER EDGAR: That's okay. 8o 5 was entered
in at the beginning.

Heariné.no objection, we will enter 20, 21, and
22 into the record at this time. I think that takes care of

the exhibits.
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(Exhibit Numbers 6 through 11, and 20 through 22
admitted into the record.)

COMMISSIONER EDGAR: Are there any other matters to
take up at this time? No?

Okay. Then the witness can be excused. Thank you
very much.

THE WITNESS: Thank vyou.

COMMISSIONER EDGAR: My understanding is that the
transcript 1s to be available February 6th; the briefs are due
February 26th.

And seeing no further business, we are adjourned.

MR. ANDERSON: Thank vyou.

{(The hearing concluded at 2:27 p.m.)
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(Nos. 1-11)

Hearing Exhibit - 00000001



Fiorida Power & Light Company
Docket No. 080193-EQ

Staff's First Set of interrogatories
Question No. 1

Page 1 of 2

Q. Please refer to the 2008 Renewable Generation Request for Proposal issued
by FPL on April 10, 2008. In that document, the background information states
that FPL received five bids in response to the request for propaosal for renewable
resources issued in 2007, and ultimately accepted none. Please identify and describe
the five responsive bids and fully explain the reason(s) why each responsive bid was
not accepted.

A. Five bid proposals were received by FPL in response to the 2007 renewable RFP
solicitation. A description for each of the bids ts summarized in the attached EXCEL
document,

Written notification was sent to all of the bidders that FPL would not be negotiating a
contract with them based on their proposed pricing. The reasons given were that the
pricing in the bidders' proposals exceeded the payments in FPL's Standard Offer Contract
filed with the FPSC in 2007, and that FPSC Order No. PSC-08-0116-PAA-EQ issued on
February 22, 2008 declined to approve FPL's proposal to purchase renewable energy
attributes from a renewable energy facility and recover those costs through a recovery
clause.
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Florida Power & Light Company
Docket No. 0801983-EQ
Staff's First Set of Interrogatories

Question No. 1
Page 2 of 2
2007 RENEWABLE RFP
- PROPOSALS
INFORMATION SUMMARY

SUMMER PROJECTED DELIVERY DELIVERY
TYPE OF TYPE OF PRIMARY CAPACITY ANNUAL START END

OMPANY NAME A UNIT PROPOSAL LOCATION EFUEL (MW} ENERGY(MWH) DATE DATE




Florida Power & Light Company
Docket No. 080193-EQ

Staff’s First Set of Interrogatories
Question No. 2

Page 1 of 1

Q. Did Wheelabrator respond to the FPL’s 2007 Renewable Generation Request
for Proposal?

a. Il yes, please include in your answer a description of the response, including
but net limited to, site locations, nameplate rating, fuel sources, technology types,
net capacity offered, projected availability, and projected net enrergy for load.

b. If yes, please fully explain why the response did not result im a capacity
purchase contract.

A No, Wheelabrator did not respond to FPL's 2007 Rencwable Generation Request
for Proposal. However, FPL is in the process of negotiating a contract with Wheelabrator
independent of the RFP.
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Florida Power & Light Company
Docket No. 080193-EQ

Staff's First Set of Interrogatories
Question No. 3

Page 1 of 1

Q. Was the Renewable Generation Request for Proposal issued by FPL on April
10, 2008, largely duplicative of the Renewable Generation Request for Proposal
issued by FPL in 2007? Describe any material differences between the 2008 request
for proposal and the 2007 request for proposal.

a. If there were material changes between the 2008 request for proposal and the
2007 request for proposal, were any changes made to accommodate needs of
renewable generators? If so, please explain how such change was expected to
expedite the sale of capacity and/or energy by the renewable generator.

A. FPL's 2007 Renewable REP solicitation required Bidders to include in their
proposals pricing for all renewable energy atiributes associated with the generating
facility including, for example, any Renewable Energy Credits pursuant to any applicable
PPA. The 2008 Renewable RFP solicitation removed this requirement but included an
option for FPL to purchase the renewable energy attributes associated with the generating
facility should Florida implement a Renewable Portfolio Standard ("RPS") during the
term of the contract and the renewable energy attributes qualify towards satisfying such
RPS.

The purpose of this change was to comply with of Order No. PSC-08-0116-PAA-EQ
issued on February 22, 2008 that declined to approve FPL's proposal to purchase
renewable energy attributes from a renewable energy facility and recover those costs
through a recovery clause.
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Florida Power & Light Company
Docket No. 080193-EQ

Staff's First Set of Interrogatories
Question No. 4

Page 1 of 2

Q. In the 2008 New Renewable Generation Request for Proposal issued by FPL,
under the section titled "Solicitation of Additional Renewables", FPL states that it
seeks information regarding renewable firm capacity and/or energy sources with
expected in-service dates beyond 2014, Has FPL been able to obtain the
information? Please explain. FPL findings regarding costs and/or availability for
renewable sources of energy that are anticipated, whether they are anticipated prior
to 2014 or thereafter. '

A Yes we received proposals in response to the 2008 Renewable RFP solicitation.
The attached document, includes the expected in-service dates and cost information
associated with each of the bid proposals received in response to FPL's 2008 Renewable
RFP. Two of the bid proposals offered firm capacity and energy and the other four energy
only.
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Question No.4 -

Page 2 of 2

RENEWABLE 2008 RFP PROPOSALS

SUMMER PROJECTED DELIVERY DELIVERY

FIRM
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Florida Power & Light Company
Docket No. 080193-EQ

Staff’s First Set of Interrogatories
Question No. 5

Page 1 of 1

Q. Has the Renewable Generation Request for Proposal issued by FPL. on April
10, 2008 closed?

a, If yes, what was the final date for proposals to be received?
b, What is the current status of FPL's evaluation process?
A.

a. Yes, the FPL's Renewable RFP solicitation period has closed. Proposals were due to
FPL on June 9, 2003.

b. FPL is currently reevaluating the economics of the proposals based on updated load
and fuel assumptions.
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Florida Power & Light Company
Daocket No. 0680193-EQ

Staff's First Set of Interrogatories
Question No. 6

Page 1 of 1

Q. The 2008 Renewable Generation Request for Proposal issued by FPL
provides a list of qualifications for facilities that would constitute the basis for
proposals made in response to the RFP.

a. Within the time frame when the request for proposal was open, did the
facilities operated by the Wheelabrator company located in Florida meet the
requirements that were listed in the request for proposal?

b. If waste heat generation would not meet the request for proposal’s
requirements, list any known remedy or remedies that would allow waste heat
generation facilities to meet the request for proposal’s requirements.

c. If any qualification issues have been identified beyond waste heat generation
being a disqualifier, please set out those issues and provide an explanation as to
possibilities for resolution.

A.
a. Yes.

b. See response to part a.

c. The only qualification requirement imposed on bidders to the RFP was that proposals
had to be from Qualifying Renewable Generation facilities
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Florida Power & Light Company
Docket No. 080193-EQ

Staff’s First Set of Interrogatories
Question No. 7

Page 1 of 1

Q. Did Wheelabrator respond to the 2008 Renewable Generation Request for
Proposal issued by FPL? If yes, please provide a description of the response, and
general information as to the negotiations between FPL and Wheelabrator.

A. No. Wheelabrator did not respond to FPL's 2008 Renewable RFP solicitation.
However, FPL is in the process of negotiating a contract with Wheelabrator independent
of the RFP.
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Florida Power & Light Company
Docket No. 080193-EQ

Staff’s First Set of interrogatories
Question No. 8

Page 1 of 1

Q. Please refer to the FPL Standard Offer Contract for renewable energy, in
particular, Section 8.4.2 under Electricity Production and Plant Maintenance
Schedule. In the contract, FPL requires that "a unit functional trip test shall be
performed . .. and [results] provided to FPL prior to returning the equipment to
service.”

a. Please explain why FPL has included the requirement for the trip test.
Please explain the benefits to FPL and/or customers of the utility that are afforded
by this requirement.

b. Are there any industry standards that FPL relied upon in formulating this
requirement?
c. Is FPL’s requirement that the trip test be performed similar to other utility’s

requirements for similar facilities?

Al

a. These tests are required to help assure the safe and reliable operation of the unit.
They are performed after an outage before unit start-up and periodically thereafier to
ascertain that tripping mechanisms, protective controls, and backup systems function
properly. FPL and its customers benefit from these tests for several reasons including but
not limited to the safe and reliable operation of the unit, helping prevent costly equipment
damage, and preventing unnecessary unit trips.

b. FPL uses equipment manufacturer recommendations for developing trip test
requirements.
c. FPL uses equipment manufacturer recommendations for developing trip test

requirements. FPL is aware of another Florida utility, Progress Energy Florida, having
trip test requirements in their Standard Offer Contract.
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Florida Power & Light Company
Docket No. 080193-EQ

Staff's First Set of Interrogatories
Question No. 9

Page 1 of 1

Q. Please explain how FPL determines that a given generating resource will
function as part of the "base load generating fleet.”

a. What are the main differences between the resources designated "base load"
and those designated "intermediate'?

b. Under what circumstances might generation from base load units be reduced
from the maximum capability of the unit?

A.

a. FPL does not "designate" given generating resources to function as part of a "base load
generating fieet." Rather, system load levels, outages, reliability requirements and
economics determines when a particular generating resource is operated and at what
level. Generally, the main difference between generating resources that operate as base
load generation and those that operate as intermediate generation is the generator's
variable cost incurred by FPL's customers to produce power. Simply put, if a generating
resource has a lower variable cost (produces encrgy cheaper) than other generating
resources, it will generally run more hours during the year and at a higher load factor than
the other generating resource. As an example, FPL's nuclear generating resources have
very low variable cost and as such, run every hour they are available and at their
maximum available capability, subject to only operating limitations

b. When rehiability or economic conditions dictate.
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Fiorida Power & Light Company
Docket No. 080193-EQ

Staff's First Set of Interrogatories
Question No. 10

Page 1 of 2

Q. The FPL 2008 Renewable Standard Offer Contract specifies a minimum
performance standard of 97% availability for full capacity paymeats.

a, Please fully explain how 97% availability was determined to be the minimum
performance standard.

b. Please explain why the 97% availability should be maintained as a minimum
requirement for full capacity payment for a period of not less than 10 years.

C. FPL and other Florida regulated utilities report, on Schedule A4 on a
monthly basis, the equivalent availability factor, the capacity factor, and the net
output factor for each generating unit that is operated by the utility. Please provide
an explanation for each of these terms, including the formula for calculation of each
category of entry provided in the monthly reports.

d. Based on a review of Schedule A4, the capacity factor reported is generally
less than the availability factor. Please confirm this observation regarding the
availability and capacity factors, and explain this outcome,

e Specifically explain how the contract reflects, in the minimum requirement
for full capacity payments, any influence that the capacity factor is generally less
than the availability factor.

Al

a. The minimum performance standard of 97% to receive fuil capacity payments is the
Annua! Average Equivalent Availability Factor (EAF) of the 2014 Combined Cycle Unit
i.e. the avoided unit in FPL's Standard Offer Contract as shown in Schedule 9, page 93 of

FPL's 2008 Ten Year Site Plan filed on April 1, 2008

b. By setting the EAF minimum performance standard of 97% for the Renewable
Generator to receive full capacity payments FPL ensures that FPL's customers will
receive the same reliability value as the avoided unit from the PPA under the terms of the

Standard Offer Contract.

Term Definition Formula

Equivalent Availability Factor Measure of the percent 100-FOE ! -MOF2-POF3
capacity available to produce
power during a given period

Capacity Factor Net generation which the unit  rNet output#/(Period hours x
produced during 2 given period NSCS5)] x 100
as a percentage of the total net
generation capacity of the unit
during the same period

Net Output Factor Measure of how heavily loaded  [(Net output? + MWH off-line®)/
ﬁ::lt has been when it was on- (Service hours X NSC2)]|x 100

Florida Power & Light Company
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Docket No. 080193-EQ

Staff’s First Set of interrogatories
Question No. 10

Page 2 of 2

I[(Full forced outage hours + equivalent partial forced outage
hours)/period hours] x 100

2[(Full maint. outage hours + equivalent partial maint, outage
hours)/period hours} x 100

3[(Full planned outage hours + equivalent partial planned outage
hours)/period hours] x 100 :

4Total net megawatt-hours generated

SNet Summer Continuous Capability rating of the unit

6 Auxiliary power consumed when unit is not on-line

d. This observation is correct. Generally, capacity factor is less than the equivalent
availability factor of a unit. This is due to the fact that a unit’s total available capacity
could be higher than is actually used for dispatch during the same time frame. For
example, a unit’s 100% generating capacity may be available to produce power for a
specific time period, but only called upon to produce 50% of its total generating capacity
during the same time period. In this case, the unit’s capacity factor (50%) would be lower
than its equivalent availability factor (100%).

€. See response to part b of the question
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Flarida Power & Light Company
Docket No. 080193-EQ

Staft’s First Set of Interrogatories
Question No. {1

Page 1 of 1

Q. As a general practice, does FPL reduce output from non-utility generators
under contract? If yes, please fully explain the circumstances that might cause a
request by FPL that a renewable generator reduce output.

A. Yes and No. There are some non-utility generators FPL regularly reduces output from
and there are others FPL rarely or never reduces the output from.

FPL would request a renewable generator to reduce output for reliability reasons.
Additionally, if FPL had dispatch rights that included economic dispatch, FPL would
request a renewable generator to reduce output if more economical generation was
available to serve FPL customers.
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AFFIDAVIT

STATE OF FLORIDA )

COUNTY OF MIAMI-DADE )

+h
I hereby certify that on this L" day of DE( @@f“ , 2008, before me, an

officer duly authorized in the State and County aforesaid to take acknowledgments, personally
appeared Korel M. Dubin, who is personalty known to me, and she acknowledged before me that
she provided the answers to interrogatory numbers 1 through 7, 9, 10(a), 10(b), 10(¢), and 11
from STAFF’S FIRST SET OF INTERROGATORIES TO FLORIDA POWER & LIGHT
(NOS. 1-11) in Docket No. 080193-EQ, and that the responses are tru¢ and correct based on her

personal knowledge.

Korel M. Dubin

In Witness Whereof, 1 have hereunto set my hand and seal in the State and County

aforesaid as of this __ #} th day of _D_@Lemm 2008.

Notary Public
State of Florida, at Large

_ MONICA LYNN PADRON
DE-Z0%,  Notary Public - State of Fiorida

7=y
_ f\ % My Comrmiasion Exphes Dac 18,2010

Commission # DD 623437
RO eante + 7~ Nationah Notary Asen.

My Commission Expires:

_December 18 2910
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AFFIDAVIT

STATE OF FLORIDA )
COUNTY OF PALM BEACH }

I hereby certify that on this A day of dzcm BEy_ , 2008, before me, an

officer duly authorized in the State and County aforesaid to take acknowledgments, personally
appeared , who is personally known to me, and he acknowledged before me that he provided the
answers to interrogatory numbers 8, 10(c), and 10(d) from STAFF’S FIRST SET OF
INTERROGATORIES TO FLORIDA POWER & LIGHT (NOS. 1-11) in Docket No. 080193-

EQ, and that the responses are true and correct based on his personal knowledge.

Fr iZ,

In Witness Whercof, I have hersunto set my hand and seal in the State and County

aforesaid as of this < day of g&mnm_. , 2008.

@a@/ﬂv

Notary Public
State of Florida, at Large

My Commission Expires:

J/I‘w/["‘

&%, PETER B MCOOVERN
) MY COMMISSION # DIMIS04 |
2o “l EXFIRES: Msr, 11, 40

{407) 2000150 Planidd Nowry Sarvise Som
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WTYT’s Responses to
Staff’s First Set of Interrogatories
(Nos. 1-7)
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for approval of
renewable energy tariff and Docket No. 080193-EQ
standard offer cantract, by
Florida Power & Light Company
/

WHEELABRATOR TECHNOLOGIES, INC.’S OBJECTIONS AND RESPONSES TO
THE FLORIDA PUBLIC SERVICE COMMISSION STAFF’S

FIRST SET OF INTERROGATORIES (NOS. 1-7)

Wheelabrator Technologies, Inc. (Wheelabrator), pursuant to rules 1.280 and 1.340,
Florida Rules of Civil Procedure, and rule 28-106.206, Florida Administrative Code, submits the
following Objections and Responses to the Staff of the Florida Public Service Commission’s
(Staff’s) First Set of Interrogatories (Nos. 1-7) propounded and served on Novembcr 14, 2008:

L General Objections.

Wheelabrator asserts the following general objections to Staff’s First Set of Interrogatories
{Nos. 1-7):

I8 Wheelabrator objects to each and every individual discovery request, to the extent
it calls for information protected by the attorney-client privilege, the work product doctrine, the
accountant-client privilege, the trade secret privilege, or any other applicable privilege or
protection afforded by law, whether such privilege or protection appears at the time response is
first made or is later determined to be applicable for any reason. Wheelabrator in no way intends
to waive any such privilege or protection.

2. Wheelabrator objects to each individual request to the extent it requires
production of information that is proprietary, confidential business information without
provisions in place to profect the confidentiality of the information. Wheelabrator in no way

intends to waive claims of confidentiality.
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3. Wheelabrator objects to any definitions ot instructions accompanying the
discovery requests to the extent that they are inconsistent with and expand the scope of discovery
specified in the Florida Rules of Civil Procedure that are incorporated into the Model Rules of
Procedure or the Commission's rules on discovery. If some question arises as to Wheelabrétor's
discovery obligations, Wheelabrator will comply with applicable rules and not with any of the
definitions or instructions accompanying the discavery requests that are inconsistent with or
exceed the requirements of those rules. Furthermore, Wheelabrator objects to any discovery
request that calls for Wheelabrator to create data or information that it otherwise does not have
because there is no such requirement under the applicable rules and law.

4, Wheelabrator objects to any definition or instruction in any discovery request that
seeks interrogatory answers containing information from persons or entities who are not parties
to this proceeding or that are not subject to discovery under applicable rules.

5. [t is possible that not every relevant document may have been reviewed or
considered in developing Wheelabrator's responses to the discovery requests. Rather,
Wheelabrator will provide the information that Wheelabrator has obtained after a good faith,
reasonable and diligent search conducted in connection with these discovery requests. To the
extent that the discovery requests propose to require more, Wheelabrator objects to the requests
individually and cotlectively on the grounds that compliance would impose an undue burden or

expense on Wheelabrator.

6. Wheelabrator objects to each discovery request to the extent that it seeks
information that is not relevant to the subject matter of this docket and is not reasonably
calculated to lead to the discovery of admissible evidence.

7. Wheeiabrator objects to each and every discovery request to the extent it is

vague, ambiguous, overly broad, burdensome, imprecise, or utilizes terms that are subject to

2
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multiple interpretations but are not properly defined or explained for purposes of such discovery
requests.

8. Wheelabrator objects to each discovery request to the extent that the information
requested constitutes “trade secrets” which are privileged pursuant to sections 90.506 and
366.093(3){a), Flonda Statutes.

9. Wheelabrator objects to providing information to the extent that such information
is already in the public record before the Florida Public Service Commission and available to
FPL through normal procedures.

10. Wheelabrator expressly reserves and does not waive any objections it may have
to the admissibility, authenticity or relevancy of the information provided in its responses to the
subject discovery requests.

RESPONSES
1. Please refer to your protest of Order No. PSC-08-0544-TRF-EQ, filed on September 9,
2008. Please refer to paragraph 11(a) of your protest.

a. What availability would be appropriate to require of a renewable generator, such
as the type of generator that Wheelabrator expects to propose?

RESPONSE: Wheelabrator’s renewable energy facilities (REFs) have historically
operated with availabilities ranging from 87-93%, depending upon the annual maintenance
schedule.

As discussed in the Direct Testimony of John C. Dalton, Wheelabrator proposes that the
availability requirement for biomass generation, such as Wheelabrator offers, be set at 89% to
receive full capacity payments and greater than 69% to receive any.capacity payments. A
revised formula using these values proposed above and the terms defined in Appendix B of the

SOC follows:
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[n the event that the ACBF is equal to or greater than 69%, but less than 89%,

then the Monthly Capacity Paymem shall be calcuiated by using the following

formula:

MCP = BCP x {.04 x (ACBF -64)] x CC

In the event that the ACBF is equal to or greater than 89% then the Monthly

Capacity Payment shall be calculated by using the following formula:

MCP = BCP x CC

Further, as specified in Mr. Dalton’s testimony, a number of system operators reflect

capacity value for renewable generation facilities that have capacity factors that are less than half
of those FPL requires for full capacity payments. These system operators often consider the
coincidence of the generator output with peak loads when establishing capacity credit. This
methodology is employed by the New York Independent System Operator as discussed in Mr.,
Dalton’s testimony. Because the proposal outlined above does not give any capacity credit to
resources if they have an ACBF of less than 69%, it is conservative since it does not recognize

the capacity value that these resources may offer.

b. Explain how the appropriate availability was determined by Wheelabrator.
RESPONSE: The availability targets are consistent with those Progress Energy Florida

uses in its current Standard Offer Contract (SOC) which is based on the same type of avoided
fossil-fueled generating unit as used in FPL’s current SOC avoided cost analysis. Furthermore,
this availability level is consistent with the equivalent availability factor (EAF) target for the
combined cycle gas turbines (CCGTs) that are considered in FPL’s Generating Performance

Incentive Factor.
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c. Wheelabrator states that the requirement of 97% availability is inconsistent with

the energy payments proposed by FPL. Please explain how Wheelabrator reached this
conclusion.
RESPONSE: The 97% availability target required to receive the full value of the Base
Capacity Payment offered by FPL is higher than the equivalent availability factors realized by
many of FPL’s own CCGTs which establish, in part, the energy payments FPL proposes.
Therefore, this 97% availability is inconsistent with the energy payments proposed by FPL.

d. Assuming that 97% availabtlity is appropriate, explain what energy payments

would be appropriate and how those payments should be determined.
RESPONSE: The critical issue with respect to ensuring consistency between energy and
capacity payments is that the same generating technology be used for each. FPL’s avoided costs
are based on the next avoidable fossil fueled generating unit of each technology type identified in
the utility’s Ten-Year Site Plan. However, as discussed in the Direct Testimony of John C.
Dalton, Wheelabrator believes that a fossil fueled generating unit is not an appropriate avoided
cost benchmark given the benefits that renewable energy resources offer relative to fossi fueled
generation and the pending Commission rulemaking proceeding to adopt a Renewable Portfolio
Standard (RPS) rule which will place an obligation on electric utilities to purchase the output of
or develop additional renewable energy resources.

€. Assuming that the availability proposed by Wheelabrator is appropriate, ¢xplain
what energy payments would be appropriate and how those payments are determined.
RESPONSE: See response to Interrogatory No. 1d above.

2. In its protest, Wheelabrator alleges that FPL's requirement that committed capacity
testing procedures will be based on a test period of twenty-four hours is commercially

unreasonable.

Hearing Exhibit - 00000023



a. Describe the modified committed capacity testing procedures that Wheelabrator

believes would be reasonable.
RESPONSE: FPL’s commitied capacity testing procedures require that the generator
results be based on a test period of 24-hours. Due to the variability of the fuel utilized by the
REF, it is likely that the facility will see variations in heat input to the units over a 24-hour
period, which makes a 24-hour test commercially unreasonable and unlikely to produce useful
data. A test period of 4 hours is much more appropriate for the type of equipment operated by
the REF and the fuel source being utilized.

b. Fully explain how the modtfications set out above were determined.

RESPONSE: Because REFs are generally dependent upon a constantly variable fuel
source, they cannot be expected to generate a constant energy output with a variable heat input.
It is not commercially feasible to fire the units with a constant heat input over a 24-hour period
based upon the design of the facility and equipment installed.

For intermittent resources such as solar PV and concentrating solar, a formal capacity test
is less important. For these resources, capacity value can be established by assessing the
facility’s average output level over a period when peak demands typically occur. This approach
is used by a number of system operators to assess the capacity value of intermittent resources.

c. Please provide a list of the impacts to FPL and its customer base that result from
the adoption of Wheelabrator’s proposed modifications.

RESPONSE: There will be no significant impact to FPL or FPL’s customer base as a
result of adopting a 4-hour test period instead of the 24-hour test period proposed by FPL. FPL’s
methodology for establishing capacity payments ensures that if renewable energy facilities are to
receive capacity payments, they have high capacity factors and as a result are likely to be

operating during peak periods.
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d. Please explain why FPL and its customer base should be required to manage these
impacts.
RESPONSE: First, as noted above, there are no significant impacts to manage. Further,
biomass-based renewable energy resources, such as Wheelabrator’s, are reliable, have fow
marginal costs, and provide firm power that is there when needed. As discussed, for renewable
resources, particularly those whose output is intermittent, the methodology for establishing
capacity payments is more important than the capacity test in ensuring that customers receive the
capacity that they pay for.

e. For any material impact to FPL and/or its customer base, please explain in detail
if the impact should be mitigated, and how this mitigation shouid be done.
RESPONSE: There is no material impact to FPL or its customer base from adoption of
any of the proposed modifications to the committed capacity testing procedures.
3. In paragraph 9 of its protest, Wheelabrator states that it is “engaged in the production of
renewable energy in Florida through base load waste-to-cnergy generation.” In paragraph 11 (f),
Wheelabrator refers to a “‘base load renewable resource.”

a. Please define the term “base load™ as used in the protest of Wheelabrator.

RESPONSE: Base load refers to the operating profile of the waste-to-energy generating
units operated by Wheelabrator. Specifically, a base load unit has a relatively flat and stable
operating profile such that the purchasing utility can have a high degree of confidence that the
unit will be available when needed and as such has a capacity value that is often equivalent to its
rated capacity.

b. Are “base load renewable resources” dispatchable?
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RESPONSE: Base load renewable resources can be dispatchable. However, given that
they often have low variable cost energy, it may be uneconomic to dispatch these units.
Furthermore, many base load generating units’ technologies are not be well suited to the cycling
up and down that is required for dispatchable operations. This is also true for many coal-fired
generating and nuclear units that are used for base load operation. But nonetheless, these
facilities provide value to the system by providing reliable energy from a generating resource
with low variable costs, which typically has limited fuel price volatility.

c. Please fully explain how Wheelabrator would expect that FPL would include the
waste-to-energy genetation, from Wheelabrator’s proposed unit, in base load economic dispatch.
Your response should describe how the renewable generation would be utilized at peak times, as
well as at times of minimal load in designated shoulder months.

RESPONSE: Wheelabrator expects that FPL would dispatch its waste-to-energy
facilities as base load generating facilities which implies that they would be operated whenever
they are available. In fact, the SOC assumes that the facilities would be operated and dispatched
by FPL whenever they are available except for periods when FPL exercises its rights in
provisions 8.4.6 and 8.4.8 to constrain off or constrain down these units.

4. Wheelabrator alleges that FPL's requirements regarding the renewable generatot's
maintenance schedule are unreasonable.

a. Picase fully explain what maintenance schedule arrangements would be
considered reasonable by Wheelabrator.

RESPONSE: An REF should be required to inform FPL before October 1™ of each year
of the duration and magnitude of any planned outages. The REF should be required to promptly
update this schedule when changes are necessary and use best efforts to coordinate its scheduled

outages with FPL.
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Generally, the type of boilers used in a waste-to-energy facility, such as Wheelabrator’s,
requires three maintenance outages per year for cleaning and repairs. In a multiple boiler
situation, all units cannot be shut down at the same time and then run at 100% for several
months; they must continuously receive and dispose of solid waste. Therefore, maintenance
outages must spread throughout the year to the greatest extent possible. Even though some
flexibility exists in scheduling and coordinating boiler outages and turbine overhauls with FPL,
the REF must retain the ability to set and maintain an outage schedule according to the
requirements of the equipment and its solid waste customer base. The current FPL SOC does not
allow any such flexibility.

b. Please fully explain how those arrangements would be consistent with FPL's

system for economic dispatch of base load units.
RESPONSE: When generating units are unavailable as a result of a scheduled or forced
outage, other units are operated to provide the required energy. Scheduled maintenance is a
normal part of generating unit operations. Wheelabrator’s requirements for scheduling
maintenance will not adversely affect FPL’s system for economic dispatch.

Further, utilities generally schedule their systems a week in advance and then a day in
advance. The notification of an upcoming outage gives FPL sufficient time to plan for its
system. In addition, the number of megawatts supplied by renewable facilities is quite small
compared to generation from FPL’s own units; thus, these facilities should have a very small
impact on system dispatch.

5. In its petition, Wheelabrator mentions several waste-to energy facilities that it has
built, or owns, or operates, in some combination. Have the Florida waste-to-energy projects
undertaken by Wheelabrator been based on negotiated contracts with other parties, or have they

been based on standard offer contracts?
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RESPONSE: They have been negotiated, using the standard offer contract as a starting point.
a. Are any of the Wheelabrator waste-to-energy facilities in Florida supplying base

load energy to a public, municipal, or cooperative retail electric providers?

RESPONSE: No, energy is provided to FPL and TECO.
b. For any such base load facilities in Florida, please fully explain how the issues in

questions 1 through 4 above have been managed or resolved between the parties. 1f information
to be included in your response is confidential, please request confidential treatment so that your
response does not lack essential information.

RESPONSE: Wheelabrator has more than 16 years of reliable operating experience in
the waste-to-energy industry. Its contracts contain reasonable operating and reliability
parameters which allow it to provide low cost renewable energy. None of Wheelabrator’s
existing contracts contain the stringent testing, maintenance and availability provisions contained
in FPL’s standard offer contract at issue in this case.

6. Wheelabrator objects to FPL's proposed Standard Offer Contract, stating that the
"contract contains an excessive time frame for FPL to exercise its right of first refusal as to
tradable renewable energy credits (TRECs)."

a. Explain what time frame would not be excessive in the view of Wheelabrator.
RESPONSE: FPL should not be automatically permitted any time frame in which to
exercise a right of first refusal. Rule 25-17.280, Florida Administrative Code, states:

Tradable renewable energy credits and tax credits shall remain the exclusive

property of the renewable generating facility. A utility shall not reduce its

payment of full avoided costs or place any orher conditions upon such
government incentives in a negotiated or standard offer contract, unless agreed to

by the renewable generating facility. (emphasis added)

This rule makes it clear, that unless the renewable generating facility agrees, FPL may not place

any constraints, including a right of first refusal, on the TRECs.
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b. Please fully explain Wheelabrator's claim that the terms relating to first right of
refusal are commercially unreasonable.
RESPONSE: Unilateral imposition of a right of first refusal not only violates the
Commission’s rule quoted above, it is commercially unreasonable because it inhibits the
generator’s right to dispose of the REC it owns when and as it chooses. Often solicitations for
RECs are made in the open market and there is a very short tumaround time for response. The
requirement that Wheelabrator first offer the REC to FPL would inhibit its ability to respond to
such solicttations.

Economic research indicates that most rights of first refusal give the right holder (i.e.,
FPL in the case of TRECs) what is known as a “last-mover advantage.” This allows the right
holder (i.e., FPL} to move in and take good deals if they become available to third parties. And
if, as is the case with respect to the TRECsS, the right holder (i.e., FPL) holds most of the other
attributes or the incumbent user of the asset, the fact that he has such a last mover advantage may
dtscourage third parties from investing in trying to purchase the asset.
7. Please refer to paragraphs {1 {e) and (f) of Wheelabrator’s protest.

a. Is it Wheelabrator's position that FPL should be required to purchase all energy
that a renewable generator decides to provide to the point of interconnection, regardless of
demand, voltage support, or other issues of reliability or economy?

RESPONSE: No. For issues of system reliability, FPL should be able to interrupt or
dispatch down purchases from the renewable generator. However, as discussed in the Direct
Testimony of John C. Dalton, the margins earned from the energy sales are typically a critical
component of the renewable generator’s capital cost recovery. Therefore, interrupting purchases

or dispatching down a generating facility adversely affects the margins eamned by a renewable

t1
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generator. An unrestricted right to interrupt such purchases or dispatch down the renewable
generator may be a barrier to financing. As such, Wheelabrator believes that the renewable
generator should be compensated for the lost margins from such forgone sales.

In addition, where the renewable generator is to be interrupted or constrained down for
economic reasons, the renewable generator should be compensated based on its foregone energy
margins. As discussed in the Direct Testimony of John C. Dalton, the energy rates that
renewable generators receive are established based on avoided costs. Therefore, it is unlikely
that the renewable generator would be interrupted or dispatched down because its sales price is
higher than the as-available energy price and not viewed as economic. This would only occur it
the renewable generator elected energy payment options B or D in the SOC which fix these
energy rates. These energy rates were established based on anticipated future as-available
energy rates. Interrupting & renewable generator because the current as-available energy rate is
less than anticipated energy rate requires the renewable generator to bear the risk associated with
changes in these rates. This is inappropriate and is potentially a barrier to the financing of these
projects.

As anticipated by section 8.4.6 of FPL’s Standard Offer Contract, there may be instances
when the operation of a renewable generator would cause FPL to change its dispatch and require
the operation of a higher cost unit. In such an instance, the renewable generator should be
interrupted or constrained down and compensated for the forgone energy margins.

b. If the respﬁnse to the question above is yes, please explain in detail how this
manner of operation should be integrated with economic dispatch operations overall.
RESPONSE: As discussed, the renewable generator should be interrupted or dispatched
down when system reiiability requires this and compensated based on the foregone energy

margins.
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c. If the response to the question above is no, please explain how any decision to
reduce generation or energy purchase should be made.
RESPONSE: Dispatch decisions should be based on system economics where FPL
attempts to munimize system operating costs subject to contract commitments, except to the
degree that the resulting system operation would threaten system reliability. FPL must be able to
operate the system to maintain reliability. Where this requires that a renewable generator be

interrupted or constrained down, it should be compensated for the foregone energy margins.

s/ Vicki Gordon Kaufman

Vicki Gardon Kaufiman
Jon C. Moyle, Ir.

Anchors Smith Grimsley
118 North Gadsden Street
Tallahassee, FL 32301
(850) 681-3828 (Voice)
(850) 681-8788 (Facsimile)
vkaufmani@asglesal.com
imovlefaseleral com

Attorneys for Wheelabrator, Inc.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished
by electronic mail and U.S. mail this 4" day of December, 2008, to the following:

Jean Hartman

Public Service Commission
2540 Shumard Cak Boulevard
Tallahassee, FL 32399
jhartmandipse.state.tl.us

Wade Litchfield

Florida Power & Light Company
215 South Monroe Street, Suite 810
Tallahassee, FL. 32301-1859

wade litchfield@ifpl.com

Bryan S. Anderson

Florida Power & Light Company
700 Universe Bivd.

Juno Beach, FL 33408-0420
bryan_anderson@fpl.com

s/Vicki Gordon Kaufman
Vicki Gordon Kaufman
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John Dalton
President

Power Advisory LLC
706 Wed Street
Carlisle, MA 01741
Cell: 603-738-2116
Tel: 978-369-2465

idalton@poweradvisorylle.com

Professional History

¢ Navigant Consulting

¢ Reed Consulting Group

8 R.J. Rudden Associates Inc., 1987-
1988

8 Massachusetts Energy Facilities
Siting Council, 1984-1987

s Massachusetts Department of

Environmental Protection, 1981-
1984

Education
* Boston University, MBA, 1987

¢ Brown University, AB, Economics,

1980
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John Dalton

A senior electricity market analyst and electricity policy consultant with
over twenty-years of experience in energy market analysis, power
procurement, project valuation, and strategy development. Experienced
n the evaluation and analysis of clectricity markets and the competitive
position of generation technologies and projects within these markets
inciuding the assessment of the competitiveness of the underiymg
matket, the development of power market price forecasts, the
implementation of power procurement processes, and the development
and evaluation of renewable energy policies. Frequent speaker on
these subjects at energy industry conferences.

Professional Experience

Market Assessment

»  Developed and supported numerous market price forecasts for
wholesale power markets across North America. Price forecasts
were used to support generation project development efforts,
project financings and acquisitions, regulatory policy development,
and power procurement efforts.

»  Demonstrated the need for electric generation projects in filings
submitted to various state and provincial regulatory agencies.
Evaluated the cost of a wide range of different generation
technologies for a number of clients. Defended analyses in
prepared and oral testimony before these state agencies.

»  Conducted wholesale power market analyses across North
Anerica fora wide range of market participants. Analysis
included identifying likely competitors and pricing, security
provisions, and general terms and conditions of various power
supply opticns. Evaluated pricing required to compete int the
market,

»  Advised the Ontario Electricity Financial Corporation with the
management of its non-utility generation contracts. Advice
included addressing the policy issues associated with balancing
concerns with the sanctity of existing contracts and the desire to
minimize stranded debt as well as to use the contracts as a source
of competitive discipline for the incumbent provincial electric
utility.
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Advised numerous generation project developers across North America on opportunities offered by
participating in the relevant wholesale power market and various power supply procurement RFPs.
Evaluated market risks and outlined strategies for managing these risks most efficiently.

Analyzed and critiqued the supply planning methodologies of electric and gas utilities, focusing on the
appropriateness of the supply planning models and methods. Provided recommendations for improving
supply planning methods which were designed to assist the utilities in addressing the uncertainties
associated with long-range planning. Prepared recommendations for the refinement of demand forecasting
methods for electric and natural gas utilities. Analyzed and evaluated the statistical and quantitative
projection methods used, including end-use and econometric forecasting techniques.

Evaluated electric generating technologies on the basis of the capital and operating costs, technological
risk, and environmental impact, identify ing a preferred alternative in light of these considerations.
Defended the selection process before a regulatory agency.

Prepared strategic plan for a number of electric and natural gas market participants which evaluated the
stale/provincial and federat regulatory climate for cogeneration and generation projects, market prices and
risks and recommended a competitive strategy.

Market Str re Developm nd Evaluatign

»

»

»

Advised the governments of Ontario, New anéwick, Nova Scotia, Westemn Australia, and Manitoba
regarding the restructuring of their wholesale power markets and possible market structures to achieve a
workab ly competitive wholesale market.

Responsible officer for market design project for the Province of New Brunswick. Navigant Consulting
assisted the Market Design Committee and its subcommittees in providing the Minister of Natural
Resources and Energy with recommendations on the implementation of electricity restructuring. Issues
addressed included developing a market design that addresses concems with the potential for the exercise
of market power and enables New Brunswick to integrate with its interconnected markets. The Market
Design Committee addressed development of the electricity market including its design, structure and rules.
Navigant Consulting provided advice on the issues to be addressed, prepared issue papers and
presentations, created strawrmen for resolution of issues, and developed guidelines and direction for the
creation of market design rules and protocols.

Project manager for an assignment with the Province of New Brunswick to assist with the development of
its ten-year energy policy. The comerstone of this energy policy was the framework for restructuring its
wholesale and retail electric markets. Advised regarding developments in other wholes ale and retail
markets and the prospects for meaningful co mpetition in New Brunswick’s wholesale and retail markets.
Navigant Consulting advised regarding benefits offered by wholesale and retail competition; strategies for
protecting New Brunswick consumers from market dislocations and higher prices; appropriate regulatory
frame works for the wires businesses and the prospects for achieving a workably competitive wholesale
market in New Brunswick and the resulting market design requirements; and policies for addressing
stranded costs raised by market restructuring.

Markets and economics expert for a project with Western Power, the state-owned fully integrated utility
that serves the vast majority of Western Australia. Advised regarding potential changes to the wholesale
and retail electric power markets to enhance the competitiveness of these markets. A lternative market
structures were evaluated and assessed in an effort to determine the market structure that offers the greatest
societal net benefits. Offered proposed market structure changes that would accommodate government
policy objectives ofallowing greater levels of retail contestability and new entrants to satisfy the market’s
need for additional capacity. Evaluated restructuring reforms that had been implemented in a range of
different markets that were of a similar size as Westemn Australia.
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»  Advised the Energy Strategy Working Group regarding the development of an electricity restructuring
pelicy for the Province of Nova Scotia. Reviewed the experience with respect to the wholesale and retail
market restructuring in California, New England, PIM, and Alberta and based on this experience outlined
lessons leamed and potential imp lications for electric restructuring Nova Scotia. Qutlined the arguments
for considering the restructuring of Nova Scotia’s electricity market, reviewed contrasting market models,
and discussed the critical constraints on wholesale and retail market restructuring in Nova Scotia.

» .Provided numerous presentations regarding the experiences with the restructuring of wholesale power
markets and the lessons learned. Markets evaluated have included Califomia, A Iberta, New York, New
England, PIM, Victoria, and England and Wales.

Power Procurement Support

»  Advised on the development of over 20 RFPs for power supplies and demand-side resources for electric
utilities across North America, serving as project manager for well aver halfof these RFPs.  Support
covered the fitll ange of RFP support services including advising regarding the appropriate form of the
RFP and evaluation process to secure resources that best satisfy the client’s objectives, drafting the RFP,
developing the evaluation frame work, marketing the RFP process to prospective bidders and negotiating
with bidders.

»  Advised on commercial issues for power purchase agreements.

»  Offered testimony before the Massachusetts Department of Public Utilities on a utility RFP process.
Authored reports on the evaliation of proposals.

» Managed numerous competitive solicitations for rene wable energy resources and energy efficiency
projects. Projects involved the development of frameworks for evaluating these energy alternatives and for
comparing them on a consistent basis with conventional electricity supplies. Analyses considered the
relative environmental impacts, reliability benefits, and cost-effectiveness of alteratives.

»  Acted as Project Manager for several assignments to serve as the independent evaluator of conventional
generation, renewable resource and demand-side RFPs. Responsible for determining whether proposals
satisfy the threshold requirements in the RFP and for scoring all proposals. Also responsible for identifying
the short-list of proposals, conducting bid clarification meetings with shortlisted bidders, and
recommending to the selection of winning bidders.

ansmission Facility Review and Pricing Pr ng Suppor

» Advised the staff of the Ontario Energy Board on the evaluation of the proposal fora 1,250 MW HVDC
line between Quebec and Ontario and served as a participating staff member for the Massachusetts Energy
Facilities Siting Board’s evaluation of the 2,000 MW HVDC interconnection between Massachusetts and

Quebec.

» Advised OEB staff on the review of evidence presented by Hydro One in its application for two 240 kV
transmission lines to alleviate the Queenston Flow West constraint.

» Advised clients in Saskatchewan, Newfoundland and Labrador, and Aiberta on transmission pricing issues.
Testified in the Alberta Transmission Congestion Pricing Principles proceeding.

» Led a consulting team that assisted with the preparation of the East-West Electrical Transmission Grid
Study. Authored subsequent updates to this study for Natural Resources Canada.
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Advised a client regarding the clements of a comprehensive electricity export policy framework. Advice
focussed on economic and social issues arising from the development of export oriented transmission
infrastructure to suppor the development generation for export.

Provided testimony on Northeast power markets and transmission issues and consequential danmges in a
civil case in New York. Evahiated the imp lications of the loss of a transmission facilities on the power
systemadequacy.

Advised a number of clients on the issues associated with the development of merchant transmission
facilities. Projects included reviewing the status of merchant project development efforts, merchant
project structures, key success factors for merchant plant development and a review of merchant plant
development opportunities world wide.

Renewa Energy Poli velopment a valuation

»

»

»

»

»

»

Advised governments of Ontario, New Brunswick, Nova Scotia, and Manitoba on policies for the
promotion of renewable energy technologies.

Advised the Ontario Select Committee on Alternative Fuels on the most promising renewable
technologies, identified barriers to their develop ment and adoption and proposed policies for overcoming
these barriers.

Directed a project for a group of municipalities in Manitoba that evaluated the economic oppo rtunity
offered by wind projects in Manitoba and identified policies to promote the development of Manitoba’s
wind resources.

Advised the Ontario Power Authority on the development of a standard offer for renewable energy
technologies.

Delivered a presentation on Canadian policies to promote the development of wind energy projects.
Presentation reviewed federal and all relevant provincial programs and policies to promote the development
of wind energy projects.

Developed recommendations for the Manitoba Sustainable Energy Association on policies to promote the
adoption of renewable energy technologies in Manitoba. Reviewed the relative advantages and
disadvantages of standard offers versus RFPs and made recommendations regarding the appropriate
applications of each.

Advised numerous electricity generation development corpanies on the implications and opportunities
presented by renewable energy policies. Developed strategic plans for a wide range of renewable energy
technologies including large scale wind, landfill gas, bio mass, anaerobic digestion, and small hydro,

Evaluated electricity wholesale market and REC prices that would apply to landfill gas projects and
reviewed US federal policies that benefited these projects including the production tax ¢ redit.

Reviewed the general market for the development of renewable energy projects in Canada and contrasted
market conditions with those in other countries. ’

Led the development of a multi-client study that evaluated the opportunities for wind project development
in Ontario under existing federal and provincial programs.,
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»  Contrasted state RPS programs by identify ing eligible technologies, cligibility requirements for projects in
different jurisdictions, strategies for assessing compliance, RPS targets, and penalty provisions for failure
to achieve the target.

nanci [2

»  Performed detailed analyses of numerous generation projects’ financial feasibility. Analyses considered
alternative financing schemes and identified strategies for enhancing project values.

»  Served as Project Manager for assignments requiring the development of valuation estimates for numerous
energy projects. Projects typically entailed modeling revenues and costs to predict cash flows and calculate
the cummlative present worth of after-tax cash flows. The overall viability of projects were assessed by
reviewing the status of project permitting efforts and financial commitments, the major provisions of power
purchase agreements and steam purchase agreements.

»  Evaluated the economic and fmancial feasibility of a number of different generation projects for project
developers, project hosts, and a gas utility. Assisted in the development of a cogeneration feasibility
assessment model,

Speaking Eng agements

»  “Strategies for Enhancing the Value of Your Asset”, IBC Conference, (November, 1999)

»  “Electricity Restructuring Lessons Leamned: Imp lications for Ontario”, Ontario Energy Marketers
Association (April, 2001)

»  “Electricity Power Prices in the Deregulated Ontario Market, 2001 CERI Conference, {October, 2001)

» “Electricity Restructuring in the US and Eastern Canada”, World Bank/CREG/CERI Conference,
(November, 2001)

»  “Prices and Price Volatility i the Ontaric Wholesale Power Market” PowerFair 2002, (May, 2002)

»  “Pricing Fundamentals in the Ontario Wholesale Power Market” PowerFair 2003, (August, 2003)

» “The Economics of Power Generation in Atlantic Canada”, 2003 Atlantic Po wer Summit (October, 2003}
»  “Future Opportunities in the Maritimes”, 2003 Ontario Energy Contracts Conference, (November, 2003)

»  “A Perspective on Ontario’s Evolving Wholesale and Retail Power Market Structures™, FowerFair 2004,
(May, 2004)

»  “Canadian Policies to Promote Wind Project Development” EUCI’s 4™ Wind Energy and Power Markets
Conference (September, 2004)

»  “Effectively Navigating Ontario’s RFP Processes” Power ON Conference, (October, 2004}
»  “Enhancing the Performance of the Maritimes Market”, 2004 Atlantic Power Summit, (November, 2004)

»  “What Will the Ontario Landscape Look Like?”, 2005 Ontario Energy Contracts Conference, (January,
2005)
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“Policies to Promote the Adoption of Renewable Energy Technologies in Manitoba”, Manitoba
Sustainable Energy Association, (April, 2005)

“Qutlook for Ontario Electricity Supply & Pricing”, PowerFair 2005, (May, 2005)

“Key Risks Affecting Ontario Electricity Consumers”, AMPCO General Member Seminar (November,
2005)

“What Kind of Market Structure Would Spark New Investment?” Canadian Institute’s Generation
Adequacy in Ontario Conference (April 19, 2006)

“Where are Electricity Pricing Going” Insight Information, Ontario Power Forum (June 15, 2006)
“Transmission Planning and Policy Development: An Update”, APPrO Conference (November 15, 2006)

“Recent Developments in Transmission Access and Pricing” Insight Information’s Grid Reliability and
Competition in the Power Sector ( December 12, 2006)

“Renewables in Ontario” Insight Info Conference (June 14, 2007)

“Report Card on Ontario’s Electricity Market” Ontario Energy Association Annual Conference
(September 6, 2007)
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Equivalent Availability Factors
FPL CCGT Units
Year 2007* Year 2009**
Adjasted
Plant Unit Target EAF Actual EAF Estimated EAF
No. (%) (%) (%)
Lauderdale 4 82.6 83.6 93.5
Lauderdale 5 92.2 94.6
Martin 4 94 92.8 92
Martin 8 83.2
Sanford 4 90.2 91.8 90.2
Sanford 5 91.3 91.5 88.4
Average 90.1 90.9 89.5
* Source: Docket No. 080001-EI, Generating Performance Incentive
Factor Performance Resuits for January 2007 - December
2007, Testimony and Exhibits of: F. Irizarry pg. 5,
Original Sheet No. 6.203.005 (April 3, 2008)
** Source: Docket No. 080001-El, Generating Performance Incentive

Factor January 2009 - December 2009, Testimony and
Exhibits of: F. Irizarry pg. 10, Original Sheet No. 7.201.010
(Sept. 2, 2008)
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APPEARANCES:

On behalf of FPL:
BRYAN S. ANDERSON, ESQUIRE
FLORIDA POWER & LIGHT COMPANY
700 Universe Boulevard
Juno Beach, FL, 33408
561.304.5253

On behalf of the Witness:
VICKI GORDON KAUFMAN, ESQUIRE (wvia telephone)
ANCHORS, SMITH, GRIMSLEY
118 North Gadsden Street
Tallahassee, FL, 32301
850.681.3828
Vkaufmanfasglegal.com

On behalf of Wheelabrator:
EMILY KAHN, ESQUIRE (via telephone)
4 Liberty Lane West |
Hampton, NH 03842
603.929.3150

On behalf of the Public Service Commission:
Jean Hartman, Esquire (via telephone)
Jeanette Sickel, Esguire (via telephone)
2540 Shumard Oak Boulevard
Tallahassee, FL 32399
850.413.6193
Jhartman@psc.state.fl.us

ALSO PRESENT:‘
Kory Dubin, FPL Senior Manager Purchase Power (via

telephone)
Sabrina Spradley, FPL
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2 T S TR

PROCEEDINGS
Deposition taken before ELEANOR M.
EVENSEN, Regisﬁered Professional Reporter, in the

above cause.

Thereupon,
JOHN C. DALTON
having been first duly sworn or affirmed by Notary
Public Janelle L. Korba, was examined and testified as
follows:
THE WITNESS: I do.
(Dalton Group Composite Exhibit No. 1 was
marked for identification)
DIRECT EXAMINATION
BY MR. ANDERSON:
Q. Good afternoon, Mr. Dalton, how are you?
A. Thank you, I'm doing well.
Q. My name is Bryan Anderson. I'm an attorney
for Florida Power and Light Company, and I'll be

asking you some questions this afternoon with respect

+to the testimony you filed in the Standard Offer

Contract Case in docket 0801913-EQ down in Florida.
You're familiar with your testimony, of

course, right?




h WM

o o

~J

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Docket No. 080193-EQ
" Dalton Deposition Transcript

Exhibit KMD-1, Page 5 of 43

A. Yes, I am.

Q. Okay. This afternoon I'll ask you to answer
the questiohs out loud with words. As you know this
is a telephonic deposition and we need to all take
special pains to speak clearly.

Does that make sense to you?

A. It does.

Q. If my questions are unclear or you wish them
restated, please let me know. Otherwise I'll assume
you understood my question. Okay?

A. Understood.

Q. All right. Let me ask at the outset,

Mr. Dalton, are you familiar with the Florida Public
Service Commission's rules applicable to qualified
facilities?

A. Generally., I've focused more in terms of the
rules that apply to Standard Offer Contract.

Q. And that's my next question, are you also
familiar with the rules that are applicable to the

Standard Offer Contract with renewables and things,

right?
A. Yes, I am.
Q. Have you reviewed prior commission orders

which were involved in the development of the Standard

Offer Contracts and things'over there?
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MS. KAUFMAN: Do you have something specific,
Bryan you are referring to?
BY MR. ANDERSON:
Q. Did you understand my question, Mr. Dalton?
A, Yes. I'm trying to think in terms of what

specifically I have reviewed. I mean I've seen the

-rules. I might have, at some point, reviewed ‘any

decision that was issued with the rules. But, I'm not
clear in terms of, you know, all the decisions I might
have seen.

Q. Other than this Standard Offer Contract
proceeding have you participated in any other Florida
Public Service Commission proceeding?

A. No, I have not.

Q. Have you participated, for example, in the
pending Renewable Portfolio Standard Rule-Making
workshops or proceedings?

A. I have not participated in that proceeding.

Q. Do you consider yourself an expert in Florida
Renewable Energy Policy?

A. I would say I reviewed what I thought was the
relevant Florida Statute and reviewed various
executive orders issued by the Governor.

Q. Are you an expert in the technological

capability of various forms of renewable energy in

6
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Florida?

A. I am an expert in terms of the general
capabilities of renewable energy. I realize that in
Florida there are some, you know, specific
circumstances based on kind of resource availability
which I don't have, I wouldn't necessarily consider
myself an expert on.

I think in probably the area where it's going
to have the most significant impact would be with
respect to intermittent resources such as wind and
solar.

Q. Do you consider yourself competent here today

to testify from the perspective of wind or solar

‘energy developers in your criticisms of the Standard

Offer Contract?

A, Yes, I do.

Q. And what were you retained to do in this
particular case?

A. I was retained by Wheelabrator to comment on
the Standard Offer of Contréct, which was filed by
Florida Power and Light.

Q. I'd like to walk you through a number of the
points that you have raised in your prefiled direct
testimony and ask you some questions about them, okay?

A. Certainly.




a G W N

-~

10
11
12
13
14
15
16

17

18
19
20
21
22
23
24
25

Docket No. 080193-EQ
Dalton Deposition Transcript

Exhibit-KMD-1, Page-8-0£.43

Q. Is it fair to say that one of the things
that, concerns you have raised is the idea that FPL is
entitled to not make purchases under the Standard
Offer Contract when doing so would cause FPL to incur
costs greater than it would otherwise incur?

MS. KAUFMAN: Can you refer him to a specific
page, Bryan, when you're talking about his
testimony?

MR. ANDERSON: I just asked the question and
I was going to see if he could answer the
question.

THE WITNESS: Could you repeat it please?

BY MR. ANDERSON:

Q. Do you have any quarrel with FPL's contract
provisions stating that the company need not make
purchases when doing so would cause FPL to incur costs
greater than it would incur otherwise?
| MS. KAUFMAN: I'm going to object. If you

want to refer him té a specific contract that he

can take a look at and answer more specifically.

MR. ANDERSON: Vicki, we just don't need to
do this. There is no requirement that I point
him to any document. He either understands the

question or not.

If he does not quarrel with those provisions

8
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he can say so and we can move on.
THE WITNESS: I guess there are two
provisions identified --
MS. KAUFMAN: My only peoint, Bryan, is if you
are talking about specific provisions in the
contract, I just want to be sure that the record
is clear, when you say "those provisions"™ I think .
it's vague.
BY MR. ANDERSON:

Q. Mr. Dalton, can you answer the question?

A, Yes. There were two provisions identified in
my testimony which I was concerned with, which I
believe you might be referring to, and these would be
sections 8.4.6 and 8.4.8.

Q. Specifically looking at -- do you have our

tariff sheet in front of you, original sheet number

- 9.036 which contains 8.4.6 and 8.4.8? It's labeled:

Exhibit Al, the first page of the Dalton Group
Exhibit 1 that I provided you; do you have that?

A. That's sheet number 9.0.367?

Q. Yes, sir, that's right. And just to be
clear, we are talking about the first sentence of
8.4.6; is that right?

A. I see that.

Q. And the second point you raised is the first

9
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10
sentence of 8.4.8; is that right?

A. That's correct.

Q. Okay. I'm going to read to you that first
sentence 8.4.6. It states: "After providing notice
to the QS, FPL shall not be required to accept or
purchase energy from the QS during any period in
which, due to operational circumstances, acceptance of
purchase of such energy would result in FPL's
incurring costs greater than those which it would
incur if did not make such purchases."

Did I read that accurately?
A. It appears you did.
Q. I'd like you to look at page A2 of Dalton

Group Exhibit 1; do you have that?

A. I'm not sure in terms of the reference you're
making.

Q. I sent you a packet of documents.

A. Okay.

Q. You have that in front of you?

A. Yes, I do.

Q. And the first page is Exhibit Al; is that
right? We just locked at that together.

A. Yes.

Q. Now turn the page. You see where it says

Exhibit AZ?
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11
A. Yes.

Q. Okay. And you see behind that sheet labeled
A2: Commission Rule 25-17.086, Periods during which
purchase are not required. Do you have that?

A. I see it.

Q. Okay. Now, I would like you to read the
first sentence of that rule to yourself. Just let me
know when you are done.

A. Okay, read it.

Q. Do you agree that language you just read in
Commission Rule 25-17.086 is almost identical to the
language in FPL's tariff, which was paragraph 8.4.6,
that first sentence I read to you?

A. I would say that it's similar.

Q. Could you explain any differences?

A. It appears that the Rule 25-17.086 reference
is inen to impairing the ability, the utility's
abiiity to give adequate service to the rest of the
customers. And that reference isn't made in section
8.4.6.

Q. So that's additional language which probably‘
could be included in the agreement, but is not, right?

A. That is additional language.

Q. Okay. Let's please look back at the tariff

sheet we looked at before, which was Exhibit Al,
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12
original sheet number 9.036; do you have that?

A. Yes, I do.

Q. Now we'll look at section 8.4.8 again, and
make sure you havé that in front of you?

A. I have it in front of me.

Q. Good, thanks.

I'm sorry, I misreferenced you. I still want
you to look at 8.4.6 higher on the page; do you see
that?

Just higher on the same page 8.4.6 is what
I'm directing you to again; you see that?

A. I see that.

Q. Okay. I'd liké you now to please lock at
Exhibit A3 in the package of materials I sent to you,
and flip to the second page in Exhibit A3, which in
the top right corner says: Order number 12634, and
docket number 820406-EU, page 23; do you have that?

A. Yes, I do.

Q. And I'm just going to read to you the
paragraph there, first full paragraph. Is it correct
that the commission in this order at page 23 stated:
"We have retained the provisions of the original rule
excusing a utility from its obligation to purchase
under cértain circumstances, and have added to it to

make clear the utility is not required to purchase
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from a QF when to do so would result in costs greater
than those which the utility would incur if it did not
make such purchases." Is that right?

A. When you say: "Is that right?”

Q. Have I correcﬁly read that portion of the
Commission's order?

A. That's correct.

Q. Okay. Now we're ready to look back on the
tariff sheet number 9.036, section 8.4.8. It states:
If the facility has a committed capacity of less than
75 megawatts, FPL may require during certain periods
by oral, written, or electronic notification that the
QS cause the facility to reduce output to a level
below the committed capacity, but not lower than the
facility's minimum load;"™ is that right?

A. That's correct.

Q. Please look now at Exhibit A4 in the Dalton
Group Exhibit.

Do you have that? I'd like you to look at
the second page behind the label A4 where it says
order number 12347, docket number 830377-EU, page 13;
do you see that?

A. You want me to go to the second page?

Q. Yes, sir, where it says page 13 in the upper

right-hand corner?
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A. Yes, I have that in front of me.

Q. I'm going to draw your attention to the
second full paragraph. Just check and make sure I'm
reading this correctly: "We do find, however, that
the following additional performance criteria are
reasonable and should be adopted, colon" -- and skip
down to number 3 there -- "the QF must agree to reduce
generation or take other appropriate action as

requested by the purchasing utility for safety reasons

or to preserve system integrity." Have I read that
correctly?
A. That's correct.

Q. Please turn to Exhibit Bl in the Dalton Group
Exhibit 1. 1It's one page, labeled Original Sheet
numpber 9.032 from the Standard Offer Contracts; do you
have that?

A. That was Exhibit B1?

Q. Yes, sir, that's right. 1It's labeled up in
the right-hand corner: Original Sheet Number 9.032.
Do you have that?

- AL I have that.

Q. And this is from the Standard Offer Contract
also that you reviewed, right?

A. Just confirming that.

Q. Thanks.
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A. Yes, that appears to be from the Standard

Offer Contract.

Q. Thanks. Please look down under number 3,
Minimum Specifications. And then we see several
subparagraphs 1 through 5 on this particular page. Do

you see those paragraphs?

A. This is under Minimum Specifications?

Q. Yes, sir.

A. Yes, I see those.

Q. Drawing your attention to paragraph 5 it
states: "The following are the minimum performance

standards for the delivery of firm capacity and energy
by the QS to qualify for full capacity payments under

this contract. Says availability on peak 97 percent,

all hours 97 percent."” Is that right?

A. That's right.

Q. This is one of the provisibns that YOU
comment on in your testimony; is that right?

A. That's correct.

Q. Please look at Exhibit B2 in Dalton Group
Exhibit 1. And turn to the second page. Please let
me know when you are there. |

A. I'm on the second page.

Q. Thank you. This Ekxhibit B2, you will agree,

is the Commission Rule 25-17.0832, Firm Capacity
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Energy Contracts; I presume this is something you
reviewed; 1is that right?

A. Yes, I did.

Q. Looking at that second page, middle of the
page, there is a subparagraph E; are you there?

A. E, Minimum Specifications?

Q. Yes, sir. It goes on to state, and I quote,
"Bach Standard Offer Contract shall, at minimum,
specify," énd thefe is a colon, right?

A. That's correct.

Q. And I'd like to draw your attention down to
the eighth thing to be provided, which states: (8)
The minimum performance standards for the delivery of
the firm capacity and energy by the gualifying
facility during the utility's daily seasonél peak and
off-peak periods. These performance standards shall
approximate the anticipated peak and off-peak
availability and capacity factor of the utility's
avoided unit over the terms of contract."™ Right?

A. That's correct.

Q. So that's the standard to be applied in
stating what the minimum performance standard is,
right?

A. That's right.

Q. In your work on this case, you have learned,
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I'm sure, tﬁat the standard offer contract is based on
FPL's next plan generating units; is that right?

A. That's correct.

Q. And the type of unit which is used for the
purposes of this contract, do you agree, is a
three-on-one combined cycle unit?

A. That's my understanding.

Q. Utilizing Mitsubishi Power Systems
G-Technology Advanced combustion turbines?

A. I knew it's a G class unit, I didn't know
it's a Mitsubishi.

Q. Are you familiar with the term "equivalent
availability factor™?

A, Yes, I am.

Q. Are you aware those are F-Technology units --
I'm sorry, I skipped over a point.

Are you familiar with FPL's operations of its
most recent greenfield units at Turkey Point unit

five, Martin unit eight, and Manatee unit three?

A, I'm generally familiar.

Q. Those are F-series units; are you aware of
that?

A. I wasn't aware in terms of whether they were

G-class or an F-class.

Q. Are you aware that each of the three-units I
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mentioned, Turkey Point unit five, Martin unit eight,
Manatee unit three, have an average to date equivalent
availability factor of 98.6 percent, 91.3 percent, and

97.6 percent respectively?

A. I wasn't aware of that.
Q. You were not aware of that; is that right?
A. I was not aware of that.

MR. ANDERSON: Off the record for a moment.
(Break in the proceedings)
MR. ANDERSON: Back on the record.

BY MR. ANDERSON:

Q. I believe it's your view, isn't it, that
other utilities in Florida are available with whom
Wheelabrator can éontract‘for the sale of the output
of its existing projects?

A. That's correct.

Q. Do you agree that the Standard Offer
Contracts of all the other investor-owned utilities in
Florida are subject to the same rules we have been
talking about?

A. They are subject to the same rules, obviously
it's up to the individual utility to draft the
specific provisions within the contract.

Q. Have you prepared any detailed written

analysis or comparison of the terms and conditions of
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the various Florida utilities contracts?

A. Is your question have I compared an analysis
comparing ﬁhe terms offered by different utilities?
Obviously I've focused on -- I have focused on FPL's
Standard Offer Contract.

Q. What I asked is have you prepared a detailed
written analysis of any differences between the
various Florida utilities Standard Offer Contracts?

A. No, I have not.

Q. Is it your view that regulatory proceedings
outside of the State of Florida are not relevant to
the subject matter of this docket?

A. Yes, I would say that's a very broad
question, and I would think that regulatory
proceedings that have a direct bearing in terms of,
you know, avoided costs, .that would have a bearing on
this docket.

Q. Did you help prepare or did you review
Wheelabrator's responses to FPL's first set of

interrogatories numbers 1 through 15 in this

proceeding?

A, Yes, I helped prepare some Qf those
responses.

Q. Are you aware that in its response

Wheelabrator stated information regarding proceedings
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ocoutside the State of Florida is not relevant to the
subject matter of this docket, is not reasonably
calculated to lead to the discovery of admissible
evidence, and is overbroad, and that was in response
to FPL interrogatory number three?

Did you review or approve the language I just

read?

A. I was not involved in terms of drafting that
response.

Q. And you agree no witness, other than you, has

submitted any testimony on behalf of Wheelabrator,

right?
A. That's correct.
Q. Do you agree or contend that information

regarding negotiations of Standard Offer Contracts
outside the State of Florida is not relevant to the
subject matter of this docket, is not reasonably
calculated to lead to discovery of admissible
evidence, and is overbroad?
MS. KAUFMAN: I'm going to object because you
are asking for a legal opinion there,
Mr. Anderson.
MR. ANDERSON: I'll ask another question.

BY MR. ANDERSON:

Q. Mr. Dalton, do you rely upon your knowledge
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or background regarding negotiations in any state
other than Florida in providing your testimony here
today?
MS. KAUFMAN: 1I'll object, that's overbroad.
In regard to what? Any of his testimony?
BY MR. ANDERSON: | |
Q. Please respond to the question.
A. Can you repeat the question?
Q. Let me try again.
Have you helped anybody ever with a contract
negotiation for a Standard Offer Contract?
A. I have helped draft Standard Offer Contracts.
Q. How about have you helped the people
negotiate renewable energy contracts?
A. Yes, I have.

Q. Do you rely on your background and experience

‘negotiating those contracts in offering your opinions

here today?

A. Yes, I do.

Q. That's what puzzles me, because the responses
that you reviewed and approved say that negotiations
outside the State of Florida are not relevant to the
subject matter of this dbcket; do you agree with that?

MS. KAUFMAN: 1I'll object. That's not what

Mr. Dalton testified.

Exhibit KMD-1, Page 21 of 43 .
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MR. ANDERSON: He can answer the question.

MS. KAUFMAN: I just want you to
appfopriately characterize what he said, Bryan.
THE WITNESS: As I said earlier, I did not
approve this responée. I didn't draft the
response.
BY MR. ANDERSON:
Q. Is your position that contracts outside the

State of Florida are not relevant to the subject

matter of this docket?

MS. KAUFMAN: Again, I object, you are asking
for a legal conclusion.
MR. BNDERSON: I'll ask a different question.
BY MR. ANDERSON:

Q. Did you rely upon any information considering
past experience with contracts outside the State of
Florida in offering your testimony we are talking
about today?

A. Yes, I did.

Q. Did you review or approve the stated
requested response that states —- this is number seven
-- that information regarding contracts outside the
State of Florida is not relevant to the subject matter
of this docket?

A. I didn't draft that response.
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Q. You refer in your testimony to the Standard

Offer Contract Program in Ontario; is that right?

A. That's correct.

Q. And a capacity value calculation from New
York?

A. Correct.

Q. Can you explain why it's Wheelabrator's
position why you refer and rely on those things while
the things which we have just talked about state that
other states are not relevant?

MS. KAUFMAN: Again, I'm going to cbject, yoﬁ
are asking him for a legal conclusion, and he is
not -- that's not within the bounds of his
testimony.

MR. ANDERSON: Let's take two steps back,
Vicki. I'm entitled to ask the witness what the
basis of his opinion is.

MS. KAUFMAN: I agree.

MR. ANDERSON: And your client provided
interrogatory responses that none of this is
relevant and none of this needs to be provided,
and your witness contradicts you.

So, I'm very troubled by that, and that's why
I'm asking these questions and I'm entitled to an

answer.
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MS. KAUFMAN: I don't agree with your

characterization of my client's position, but we
don't need to argue about that on the record.
And I agree you are entitled to ask Mr. Dalton
the basis for his opinion.

What I disagree with is you asking him to
give you his legal view as to whether objections
are appropriate or what is relevant and what's
not relevant.

MR, ANDERSON: Vicki, I'll stop asking these
questions if you will agree that his testimony
concerning other states or other contracts should
be stricken. |

MS. KAUFMAN: Then I'm not going to agree to
that, Bryan, but I'd be happy to talk to you
offline.

MR. ANDERSCN: All right.

BY MR. ANDERSON: |

Q. Mr. Dalton, could you tell us what your
understanding is of a feed-in tariff?

A. I guess I would distinguish a feed-in tariff
from a Standard Offer Contract in that a feed-in
tariff typically is based on costs, whereas Standard -

Offer Contracts are more typically based on values.

Q. Would you agree that feed-in tariffs usually
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involve paying a premium rate for renewable energy?
A view over the economic value of the generation?

A. That's a very open-ended statement in terms
of premium rate. One needs to step back and say what
is the specific rate for the feed-in tariff.

Q. Let's be specific then. You are familiar
with the Ontaric Power Authority Renewable Energy
Standard Offer Program Contract?

A. Yes, I am.

Q Is that a feed-in tariff type of program?

A. No, it's not.

Q Could you look at your direct testimony
please, page 147 Do you have that in front of you?

A. I have it in front of me. .

Q. Could ydu please look atzlines 11 through 14
where you state: FPL SOC does not encourage
development of the renewable energy resources in the
state. The best indication of this is the fact that
not a single renewable energy resource developer has
executed FPL's SOC since January 2006, when it was
first put in place. Is that accurate, what I read?

A. That's what the testimony says.

Q And that's your view in this case, right?

A. That's right.
Q

Are you aware FPL's Standard Offer Contract
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and tariff schedule have been protested by intervenors
since 20062 |

A. I know that Wheelabrator protested, I
believe, the 2007 Standard Offer Contract filing.

Q. Are you aware that in the prior year, 2006,
that after FPL filed its Standard Offer Contract on
April 3, 2006, the Florida Industrial Co-~-Generation
Association petitioned the FPSC for a hearing on the
Standard Cffer Contract?

A. I'm not aware of that.

Q. Are you aware that Florida Public Service
Commission on September 21, 2006, recommended that, . or
found that due to the protest that the Standard Offer
Contracts were not in effect?

A. I was not aware of that.

Q. And, as you said for this year's Standard
Offer Contract it's your client, Wheelabrator, that
has filed the petition, right, protesting the Standard
Offer Contract?

A, That's correct.

MR. ANDERSON: Off the record.

(Discussion held off the record.)

MR. ANDERSON: Mr. Dalton, FPL does not have
anymore questions for you. We really thank you

very rmuch for your time today.
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Do any other parties have questions?
MS. HARTMAN: This is Jean Hartman, I have a
couple of questions.
CROSS EXAMINATION (John C. Dalton)
BY MS. HARTMAN:

Q. Mr. Dalton, my néme is Jean Hartman and I'm
the commission attorney assigned to this docket, and I
appreciate your time this afternoon.

A. Good afternoon.

Q. Afternoon. If at any point during my
questions you don't -- you need a break or if you need
some clarification regarding any of the terms I use,
could you please let me know, otherwise I'll assume
you understand everything I'm saying.

A. I'll do that.

Q. If I could please refer you to Rule
25-17.0324 E8?

That is in the packet Mr. Anderson
distributed, Vicki.
' MS. KAUFMAN: I'm not sure if it's in the
packet.
MR. ANDERSON: May I assist? That was group
Exhibit B2, page 2.
MS. KAUFMAN: Thank you.

MS. HARTMAN: Thank you.
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BY MS. HARTMAN:

Q. I'm referring to the section: These
performance standards shall approximate the
anticipated peak and off-peak availability and
capacity factor of the utility's avoided unit over the
term of the contract.

A, I see that.

Q. Okay. 1If a renewable energy facility
operating under contract cannot maintain the committed
capacity output for more than four hours due to
intermittent nature of the facility, how can that
performance of the contracted generator be said to
approximate a generator capable of operating at a full
rating for as long as several consecutive days if it
is needed?

A. I guess the point of distinction that I would
make here, and I would -- what I would do is step back
and look at the objectives of the Standard Offer
Contract rules based on the direction provided by the
legislature. In there the legislative found it was in
the public interest to promote the develoément of
renewable energy resources in the state.

So, with that as kind of a guiding overriding
principle, I would think that it is appropriate to

better reflect and consider the performance
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characteristics of renewable energy resources.

I think that where we have been to date we
found there is a subjective to promote renewable
energy in Florida, and the market response I think has
not been what everyone would like, and as a result
people are looking at other policies.

So, what I've suggested is that it is
appropriate to give consideration to a broader
portfolio of renewable energy resources, and reflect
that while maybe biomass energy resources have a hard
time sustaining output for 24-hour periods for
capacity test, that it is more appropriate to consider
a shorter 4-hour window for the performance of that
test, and to recognize that by being more permissive
in allowing a shorter capacity test period you are
more likely to be encouraging the development of
renewables.

| And that while one unit output might be
reduced slightly in a specific hour, through a
portfolio of resources you might get another unit that
is performing more than its rated capacity or the
average over that 4-hour periocd..
Q. Thank you. How would the inherently variable
generations for which you propose a shorter averaging

period of 4 hours fit into a utility's operation which
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would be based on a continuous 24-hour basis?

A. I'm not sure if I follow the guestion. I
think that what I've suggested is that what we are
talking about here is what is the appropriate basis
for determining capacity payment, and that's been kind
of the focus on my comments.

There is another issue in terms of the
variability of output and what that means for energy
payments, but is your focus in terms of the capacity
value of the resource? |

Q. Well, how do you get those two together then,
capacity and payment?

MS. KAUFMAN: I'm going to ask Ms. Hartman if
you can maybe clarify the question? But
Mr. Dalton, if you understand you can answer it.

THE WITNESS: Would the‘court reporter read
the question back to me?

(A portion of the record was read by the

reporter.)

MS. HARTMAN: I think you want to go back to
the first question I asked dr, I'm sorry, the
question right before that.

THE WITNESS: That's correct, that would help.

BY MS. HARTMAN:

Q. Let me just state it again. How would you
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propose a shorter averaging period of 4 hours, how
would you propose that fit into a utility's operation
which may be based on a continuous 24-hour
performance?

A. I think that the focus here is on what is the
capacity value and what is the appropriate payment for
capacity values. And I think that the issue is when
is the utility likely to experience peak lcads and
what is going to be the availability of generations
during this peak load period.

So, typicaliy peak loads are experienced over
relatively narrow windows of time. So, you know, you
wouldn't expect peak loads to be sustained, for
example, for a 24-hour period. My thought is that
using a 4-hour capacity test doesn't necessarily have
to adversely affect the reliability of the system by
resulting in payment for capacity that, in effect,
isn't there.

I think that the second element of this is
the capacity test and then.there's the payment for
capacity. And what I propose essentially insures that
a very similar approach is employed by FPL. I've just
used availability provisions that were more inline
with what other utilities have offered, and more

inline with the actual historical operating
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performance of FPL's combined cycle gas turbine fleet,
as reported in the GPIF filing.
Q. Thank you. Did you help prepare or review

Wheelabrator's response to staff interrogatory number

one?
A Let me get that in front of me.
Q. Okay.
A Yes, I did.
Q Thank you. Is it correct then that in

response to staff interrogatory number one to
Wheelabrator, or that Wheelabrator proposed an
availability requirement of 89 percent for biomass
generation?

A. Yes. What we proposed was that if you
achieve a capacity factor of 89 percent or greater,
then you would be eligible for the full capacity
payment.

Q. In response to Part B of that interrogatory
Wheelabrator refers to the Progress Standard Offer
Contract, and states that the proposed availability
target is consistent with that used by Progress.

Could you please explain the reasoning for
Wheelabrator's suggestion that the requirement
included in the Progress Energy Contract is

appropriate for Wheelabrator's Standard Offer Contract
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to supply capacity and energy for FPL?

A. I guess what I Was trying to do is looking at
the 97 percent capacity factor requirement in the FPL
contract, based on many different contracts I've
reviewed never seen such a high capacity factor or
availability factor requirement to receive a full
capacity payment.

So, I went to look at what‘othér utilities
offered. And both FPL and Progress Energy have the
same avoided unit. They're both combined cycle gas
turbine units. And I just noted that Progress Energy
only required an 89 percent capacity factor to receive
a full capacity payment.

The second thing that caused me to believe
that was an appropriate target was the receipt of full
capacity payment, was that consistent with the
equivalent availability factors that are represented
in the GPIF filing for FPL for the various combined
cycle gas turbine unit.

Q. I wanted to talk to you a little bit about
the similarities and differences between the Progress
avoided unit and the FPL avoided unit.

Do you know if they have the same capacity
rating?

A, I don't know if they have the same capacity
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rating. I would expect that probably the most

important unit is the determinant of what is going to
be the underlying availability of the technologies is
the technology itself, and the fact they're a combined
cycle gas turbine is prcbably, to my mind, the most
relevant.

Q. And I think you answered the question earlier
but let me ask, do you know if they have the same
manufacturer?

A. I don't know if they have the same
manufacturer.

Q. Do you know if there are any differences in
burners, oxygen flow, or other elements of combustion
technology? |

A. I don't know.

Q. Okay. Do you know if there are differences
in fuel supply? And by that I mean do you know if
there are -- they have different contracts for
transportation or chemical content?

A. I'm not aware of that. These would be
avoided units and, obviously for the FPL unit, it is
going to be in service in -- I believe scheduled to be
in service in 2014. So, I suspect that those
contractual arrangements are currently in place.

Q. Regarding the nature and use of the Standard
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Offer Contract, Mr. Dalton, you provided several
suggestions for change and said in your view should be

made to FPL's Standard Offer Contract; is that

correct?
A. That's correct.
Q. Could you explain, in general, the reasons

that underlie the suggestions you have made?

A. Certainly. I think that the starting point
is recognizing what is the underlying objective here.
And that's to promote the development of renewable
energy resources in the state.

And, obvicusly, what has driven that
objective is the recognition of the broad-based
benefits that renewable energy resources offer.

And based on my review of the Standard Offer
Contract and my experience with Standard Offer
Contracts and power contracts in general, I came to
the opinion that there were a number of contract
provisions prior generation developers, renewable
enérgy project facility developers bear considerable
risk causing them to beé reluctant to enter into the
Standard Offer Cdntract.

And these are specifically outlined in my
teStimony. And I can go through each one of those

different provisions, if you would like.
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Q. No, thank you.
Would your suggested changes -- well, let me
back up.
Would your suggested changes -- sorry, I need

to go off record for a second. Hold on please.
(Break in the proceedings.)
MS. HARTMAN: Sorry. Back on.

BY MS. HARTMAN:
Q. Would your suggested changes havé a similar
impact for renewable geﬁerations if Wheelabrator had a
different technology or didn't use waste to energy
generations?
I'm sorry, I need to go offline for a second.
(Break in the proceedings)
MS. HARTMAN: I'm sorry, back on the line.

BY MS. HARTMAN:

Q. Mr. Dalﬁon, would your suggested changes have
similar impact for renewable generations using other
technologies, such as solar or wind?

A. I would say that if you.look at my proposed
changes, and there is four fundamental changes that
are proposed to the Standard Offer Contract, there's
only one which might be viewed as not being as
understanding of the specific circumstances of solar

or wind, and that would be the provisions pertaining
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to the annual capacity billing factor.

and the issue there was in establishing its
capacity value FPL has used a combined cycle unit, and
a combined cycle that capital costs which are used to
establish the capacity value for a combined cycle
unit.

One element of those costs really isn't
strictly a pure form of capacity. So, if one were to
have standard such as employed in New England or in
New York where capacity value is established based on
your availability during narrow periods which reflect
when peak demand conditions are experienced, if one
were to have such a framework in place, the
appropriate capacity payment would need to be lower
and some of the value associated with capacity in the
current capacity payment would need to be allocated to
energy payments.

and I viewed this such financial engineering
for the purposes of this testimony_is beyond the
appropriate scope. And so what I offered was changes
for this provision which would cover, you know, many
of the existing renewable energy facilities in

Florida.

And it is my understanding that biomass

facilities represent about two-thirds of the renewable
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capacity in Florida, so I thought it was appropriate
to offer a recommendation that would recognize their
likely operating profile. And which, in turn, was
consistent with provisions that progress energy used,
and as well consistent with the operating performance
of some of FPL's combined-cycle gas turbine units,

But the other three provisions that I have
suggested should be revised. Those would be changes I
think that would enable the development of a broad

range of renewable technologies in Florida. And if

the commission were to determine that those were

appropriate changes, I think it would have a favorable
affect in terms of promoting the legislature's
objectives -0of promoting the development.of renewable
energy sources in Florida.
MS. HARTMAN: Thank you, I have no other
questions.
MS. KAUFMAN: Back on the notary thing, I
- have done this three times to Miss Janelle and
each time it has bounced back.
THE WITNESS: If you send it to me I guess
I've got it, I'll make sure it gets sent.
MS. KAUFMAN: Very good. And I guess we
should go back on the record to state that

Mr. Dalton does not waive reading and signing.
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MR. ANDERSON: Could you state your address,

Mr. Dalton, sc we have that for the record?

THE WITNESS: 706 West Street, Carlisle,
Massachusetts. Carlisle is spelled
C-A-R-L-I-S-L-E. And the ZIP code is 01741.

MR. ANDERSON: And I have nothing further.
We're off the record.

(Discussion held off the record.)

MS. KAUFMAN: What is your turnaround,

Ms. Court Reporter?
- COURT REPORTER: Turnaround is requested by
Mr. Anderson e-mail by Friday.

{Discussion held off the record.)

MS. KAUFMAN: Why don't I talk to Bryan then,
I don’t need it expedited.

(Witness excused.)

{Deposition was concluded.)
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CERTIFICATE

THE STATE OF FLORIDA

COUNTY OF PALM BEACH

I hereby certify that i have read the
foregoing deposition by me given, and that the
statements contained herein are true and correct to
the best of my knowledge and belief, with the
exception of any corrections or notations made on the

errata sheet, if one was executed.

Dated this day of ' , 2008.

JOHN C. DALTON

#61866
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ERRATA SHEET

IN RE: FPL PETITION FOR APPROV. CR: ELEANOR EVENSEN
DEPOSITION COF: JCHN C. DALTON
TAKEN: 12/17/2008 # 61866

Do Not Write On Transcript - Enter Changes Here

CHANGE LINE CHANGE REASON

Please forward the original signed errata sheet to
this office so that copies may be distributed to all
parties.

Under penalty of perjury, I declare that I have

read my deposition and that it is true and correct
subject to any changes in form or substance entered
here. -
Date: SIGNATURE OF DEPONENT:
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REPORTER'S CERTIFICATE

STATE OF FLORIDA
COUNTY OF PALM BEACH

I, ELEANOR M. EVENSEN, Registered
Professional Reporter and Notary Public in and for the
State of Florida at Large, do hereby certify that I
was authorized to and did report said deposition in
stenotype; and that the foregoing pages are a true and
correct transcription of my shorthand notes of said
deposition.

I further certify that said deposition was
taken at the time and place hereinabove set forth and
that the taking of said deposition was commenced and
completed as hereinabove set out.

I further certify that I am not an
attorney or counsel of any of the parties, nor am I a
relative or employee of any attorney or counsel of
party connected with the action, nor am I financially
interested in the action.

The foregoing certification of this
transcript does not apply to any reproduction of the
same by any means unless under the direct control
and/or direction of the certifying reporter.

DATED this 18th day of December, 2008.

ELEANOR M. EVENSEN
# 61866
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DECEMBER 18, 2008

Mr. John Dalton # 61866
706 West Street

Carlisle, Massachusetts

01741

RE: Florida Power & Light Company's Petition for
Approval of Renewable Energy Tariff and Standard
Offer Contract. '

Please take notice that on December 17,
2008, you gave your deposition in the above-referred
matter. At that time, you did not waive signature.
It is now necessary that you sign your depcsition.

Please call our office at the below-listed
number to schedule an appointment between the hours of
9:00 a.m. and 4:30 p.m. Monday through Friday at the
Esquire office located nearest you.

If you do not read and sign the deposition
within a reasocnable time (i.e., thirty (30) days
unless otherwise directed), the original, which has
already been forwarded to the ordering attorney, may
be filed with the Clerk of the Court. If you wish to
waive your signature, sign your name in the blank at
the bottom of this page and return it to us at 515
North Flagler Drive, P-200, West Palm Beach, Florida,
33401.

Very truly yours,

Eleanor M. Evensen ‘
Esquire Deposition Services

I do hereby waive my signature:

(Witness Name)

cc: Via transcript (Bryan Anderson, Esquire)
(Vicki Kaufman, Esquire)
(Jean Hartman, Esquire)
File copy
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'BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In res Asendment of Rulss - ) DOCKET NO, 820406-XU .
; ORDER BHO. 12634
)

FGELE.]

apseig =1

25-17.80 through 25-17.89
zalation to coganexation, 15BUED:; 10-27-83

The following Comuissionera participated in the disposition of
thin mattsr:

Snnhnk

ML 1Y ]

JOSEPR P. CRESSE
JCHN R. NARKS, III

' _ EATIX NICHOLS
1 : FINAL ORDER
BY THE CONNISSION: '

Background

In 1578 the Public Utility Ragulatory Policias Act (PURPA) waa
snactad as part of a grour of measures known as the FNational
Energy Act. Certain provisicns of PURPA established a federal
policy encouraging cogensration and small power production and
requized the Padersl Ihorg{ Regnlatory Ccamission and state
regulatory connissions to implement that policy through ths
axsrcise of their regulatory authority over electric utilities.

Tracking PURPA, tha

In March 1980, FERC ismued its regulations.
federal regulations sstablished an obligation on tha part of

electric utilities to buy slectricity from and sall slectricity to

coganerators and small power producers who met certain fuel
efficiency standaxds, hersinafter referrsd to ss Qualifying
Facilities (QFs). These transactions weara to be conducted at
rates which ware just, reasonable, in the public interest, and
non-diserininatory to QFs. FERC concludad that if rates for ths
purchase of slsctricity from QFs by utilities were set at ful]
avoided coast for both snergy snd capacity, the rates would meet
the criteria just mentione? and vogeneration and mmall power
production would be encouraged to the maximum extant possible.
FERC required gtate regulatory commissions to implemsnt it
regulations within one yesr. Thus, im April 1981, the Plorida
Public Sexrvice Commission adopted Rula 25-17.80 through Rule
25-27.89, Florida Administrative Codel. These rules, inter

- alia, required investor-owned slactric utilities in Fiorida to buy
energy At a rate wvhich reflected the full decreamental fusl cost
avolded by the utility by the purchase of energy from QFs. A
capacity credit was apparently required if a QF's oparation was
sufficiantly reliabla to antitipate that its capacity contribution
would result in the avoidance of additional capacity construction
by an electric utility. The level of any capacity payment was to
be nsgotiated according to six criteris relating to the size and
operational characteristics of the QF. Saveral contrcversies.
arose in connection with the implementation of the original
rules. Hearings were held on each utility’s tariff and a
protracted dispute betwsan Florida Power and Light Company and
Resources Recovery, Dade County, Inc., was brought to us for
resclution. In the courss of resolving these questions, in
Dockata ¥os,. 810296-FU and 820114~EU, we made several further

1rn plozida power @ Light Co., Inc. v _FPEC, (Case Mo,
60,671, March 17, 1983), the Plorida Supress t ruled that the
rules wers invalid because the Commission lacked statutory
authority to adopt tham. The appeal is still pending. %he fasue
it presents has been laid to rest with the passage of Bection
- 366.05(9}, Fricrida Statutes, which specifically erpowsrs the
Comuinsion to sat rates for coganerators and small power producers.

ARIBeTIT tna tm o g g
L e N L 11

€031 (3727 E3
TR A I
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The hearings on the p:dpond rules wers held on May 16, 18 and
19, 198). Due to the complexity of the issves, the interest
arcused by them, and the number of witnssses involved, the

Comnission conducted the hearing in a Banner sisilar to that
required Bection 120.57, Florida Etatutes. In addition to
their prefiled testimony, several witnesses filed rabuttal
testimony setting forth their evaluation of tha positions taken by
Bworn testimony was received from the following

other parties.
witnesses; R. Trapp for the Comaission Btaff, B. Payne for the
Comniasion Btaff, J. Cuntelan for ITT, R, Graf for Wicholas, A.

Harman for Nichols., M. W. Howell for Gulf, J. Ostting for Gulf, L.
Rrock for Dade County, A. Wenner for Dade County, N, Parmssanc for
Dhde County, D. Mestas for TECD, B. Nizon for FPC, J. Feslke for
H’&Iu R. Mi. for YPRL, P, Seidman for IMC, .!S al, 6. R,
Araknecht for INC, at al, H. Cook for IMC, at al, E. Loyless for -
INC, st al, R, Gpann for RRD, B. Capehart, K. Wiley. for rce, J.
Tor Gulf, and The Mayor of Boca Raton. All parties had

Baskins
the unity to cross axamine all of the witnesses who

testified.
Broward and Palm Baach Counties intervened after the hearings
ware completed.

At the conclusion of the hearing, the Commiasion outlined an
alternative to the proposals it had received from the parties.
he Commission requested all parties to critigoe thiz proposal, in
addition to the Others presented at the hearing, in the

post-hearing coament period.

. Btaff circulated its proposed final rule, and the Commission
alternative, and all partiss had ten daya thersafter to submit
writtan commsnts. At its regularly schedulsd agenda confarence on
July 5, 1983, ths Comnission tentatively approved a final rule.
Oral arguments were held on the tentatively approved rule on July
12, 1983. At the coaclusion of oral argumenta, ths Commiesion
raguented all parties to submit additicoal written commants by
July 26, 1983. At cur rasgularly schedulsd agenda confsrence on
August 2, 1983, we approved the final rules which were filed with

the Secretary of Ftate on August 15, 1983,
The Rules

¥We now turn to a discussion of the issues raised by each rule
and our resolution of thea. At the outset, we wish to state that
it is our preference that OFs and utilities negotiate individually
tailored contracts. The rules we have adopted ars intended to
both encourage nesgotiated contracts and provids a Iall back remedy
in the avent a contract cannot be negotiated. :

Rule 25-17.80 Definiticns and Qualifying Critaria

This ruls sstablishes the critarie a cogensrator or saall

FSwer producer must meet to obtain Qualifying Facility status. we

have continued our adoption of the FERC criteria. The cziteria
establish minimua fual -sfficlency standards and prohidbit an
investor-owned utllity from having a controlling equity interest
in s OF. To help thoas unfamiliar with the criteris, a brief
dascription of the fusl efficiency standards and the ownership
test have been added to the ruls. Wa have made & substantive
ad4ition to the rule by fncluding & provision which allows a
cogansrator or small powsr producer who canpot meet the FERC
criteria to pstition the Commission for Qualifying Facility etatus
for tha purpgse of resceiving -au'ﬁ and capacity paymsents pursuant
to theas rules., [Rule 25-17.80(1)). As ipdicated in the rule,
such & patition would be judged by whether the cogensrator or
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unit one ysar. We adopt the testimony of Mr. Trapp on this

point. We agres with Mr. Trapp that there must be a 1ink betwsan
the price paid for OF capacity and the value of other supply aide
alternatives avajlable to a utility to meet its mervice
cbligation. It is this linkage that snsurss that cogensration and
small power production will resain a cost effective conservaticn

BOABUIN.

As originally proposed, the rule would have required a very
strict link betwean the price paid for COF capacity and the value
of defarral. The rule as originally proposed:

8 1} ired a utility to contract for the

T  purchase of OF capacity if the latter would result
in the avoidance or deferral of construction of tha
utility's next planned units

2) Maquired a QF to asign a contract no later
than the conmitment Eate of the utility’s avoided

unity

3} Required a QF to bog!n dslivery of fira
enpacity no later than the in-service date of the
atility's avoided unit;

4) 2aquired a OF to maintain a 703 capacity
.ﬁctorr ’

S) Conditicned the cbligation to sake capacity
Paymants on total OF capacity contractually
conuitted to a utility being equal to the capacity
of the utility's avaided t;

§) Conditioned tha rate of paymsent for QF
capacity on the amount of capacity, the capacity
factor, the ability to dispatch, the ability to
coordinate cutages, availsbility during peak, and
technolegical sinilaritiss of the QF and the utility.

In essence, the rule as originally propossd created a
subscription period for QF capacity. For exzample, if a utility's
next planned unit was 425 MN, capacity payments would be offerad
to the first 425 MW of QF capacity to sign a contract. Howevar,
no capacity payment would be made unless 425 MW of QF capacity had
besn contractually committed by the date on which the utility
would otherwise have comnitted to the conatruction of the avoided
unit. Then, the rate of paysent was to be pnegotisted based on

. further distinctions amcng OFa; in any event, the rate of payment .

could not excesd 803 of the thecretical value of deferral.

Upon further reflection, however, we decided that requiring
such a strict Mi-for-MW link between QF capacity and a utility’s
next planned mnit would not sufficiently encourage cogeneration
and small powsr Lroduction, as it shrouds capacity payments in too
much uncertainty. W%e have, tharefore, dropped the requirement of
an Mi-for~-MW link from the f£inal rule. We emphasixs that by doing
20, we have increased the risk assumed by the ratspaysrs. The
f£iral rule {s s gamble that by offaring to buy capacity on the
taras and conditiona specified in the rule, sufficlent capacity
will materialize to permit actual avoidance or defarral of

additional generating capacity by Florida atilities.

We remain steadfast in our belief that the risk sasociatea
with the purchase of QF capacity should be explicitly recognized
in tha rats of payment so as to reduce the risk to the -
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ratepayers. Spacifically, there is the risk that an insufficient
ssount of capacity will be available when it is zeeded to perxit
the actua) avoidance or deferral of additional generating capacity
by tha utility who has od the QF capacity. Thers is also

" the risk that after utilities are obligated to purchase QF

capacity, it will pot be nesded during the time it will be
available because a utility's generation ion plan has been
daferred for reasons unrelated to cogenweration, e.9., declining
load forecasts Oue to slower growth or improved coomarvation or
the availability of a less sxpensive source of supply. MNorsover,
because cur rule requires that a OF commit itself for only ten

ysars, whils generating capacity owned by & utlility is expectsd to

ptovide service for at laast thirty years, thers iz a risk that

there will be an insufficient amount of QF capacity at the end of
the initial contract pericd, We have accounted for thess risks dy
including m generic risk factoxr in the calculation of the welue of
deferral, the basis for capacity payments. The theoretical value

of an annual deferral is reduced by 20%,

Many of the OFs who intervened in this procseding contended
that inclusiom ef a generic rigk factor in the valus of deferral

" ealeulations constituted paynant of less than full aveided cost
What this

and tharefore is not permitted by the FERC regulaticns.

argunent overloocks is that ths FERC regulaticns encompass an
if-then test: if OF capacity avoids capacity related expenditures
by a utility, then the OF must be compansatsd at full avoided
cost. Further, the FERC Regulations permit & state regulatory
comnission to link the valus or quality of QF capacity to varying
paymsnt levels. This rule aimply says that OF capacity provided
at & certain leval of reliasbility for a certain length of time
with certain risks associated with it is generically worth 80% of
the theorstical value of deferral. #tated another way. wWe believas
that the law peraits the xind of trade—off we have settled ony
paynent of B0% of the thetzetical value of defarral as much as
seven years bdafors the in~ssrvice date of the avolded unit without
the cettainty that any costa will actually be avoided or
dafarred. Nots that a QF bas an opportunity to obtaln 1008 of the
thevretical value of deferral in a separtely negotiated contract.
hviously one would u.fut_a OF to make contractual coamitments
that exceed the eligibility requiremsents for the standard offsr in
exchange for capacity paysents that axcesd those spacified in the

standard offer.

™he walue of defarral is, in sssence, a calculation of the
valus of deferring the reveive requirsments of a new generating
plant Ly one year. ¥ssantially, it compares the differsnce in
annual revenue requirsments if the ravenue requiresents streas
begine in year X as compared to baginning in year X+1.

To calculats tha wvalue of defsrral, the plant to be deferred
sust be identified, and the anticipated in-service date, as well
aa the plant's projectsd costs, must ba ascertained, Thus, tha
rule provides for an annual implementation hearing. At this
bearing, we will determine the next plannsd, neaded, gensrating
plant in the state, its anticipated in-service date, and its
projected costs. Based on thess £indings, the capacity paymsnt
for OF capacity sold purpusnt to a utility’s standard offer will
be datermined. Thereafter, we will annually review our findings
with reapect to the statewids avoided unit, its timing and cost.

To give OFs as much choice as the situation permits, the rule
allows a QF to sslect ooe of two paysant options tied to the walue
of deferral. Rasgaydless of the option sslected, the statawide
avoided unit and ita anticipated in-sarvice date current at the
time & QF accepts a utility's standard offer, im fixed for the
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25-17.84, a utility bas the same obligation to provids adequate
service to its customers who are OFs asz it doss to all customers.
Pirm servicea to a OF should not be qualitatively differant than

fira service to any other customera.

We have retained the provisions of the original rule sxcusin
a utility from its obligation to purchase under certain =
circumstances, and have added to it to make clear that a utility
is not required to purchase from a QF when to do a0 would result
in costs greater than thoss which the utility would ficuxr if it
414 not n}- such ll:u;.-ch’on. We believe thias is :eu J.i.ko:l.‘yw:gi
happen during a utility’s off-pank periods whers it may be cyeclin
its base lug unita ang or pu;gl.nnruould force it to shut down '-'

the units altogether.
Rule 25-17.87 Interconnecticn and Standards

¥We have substantially expanded this ruls to establish general
safaty and interconnection standards that will apply in tha - .
absence of a deteraination by a utility that sither less stringent
or more stringent standards are necessary in a particular case.
Ssveral QFs expressed concern that a utility vested with this
discretion would a8 costly, unnecessary interconnection
raquirements oa a OF. We axpect utilities to act reasonably in
this regard and imposs conly those requirements rsasscoably
necessary to maintain systesm integrity and safety. In the event s
Qr bslieves it is being unfairly treated, it may petition the
Comaission for reliaf. [Rule 25-17.87(3)]).

It is, therefore,

ORDERED the Florida Public Bervice Commission, that all
slectric utility companies subject to the provisions of Rules
25-17.80 through 25-17.87, Florida Administrative Code, shall
submit a ' taxiff in compliance with these rules, by Deceaber 12,
1983, for consideration in Docket No. 830377-2U. It {s further

ORDERED that all slectric utility cospanies subject to the
provisions of Eules 25-17.80 through 25-17.87, Floride
Mnuinistrative Cods, shall subait dstails of the msthodology to ba

used to calculate avoidsd enargy costs as set forth in Rule
25-17.825, Ylorida Administrative Code, by Deceaber 12, 1983, for
consideration in Docket No. 830377-XtU. It is further

"ORDERED that notice, as regquired by 18 CFR Section 292.403(a),
be given that the Florida Public Besrvice Commission will sesk a
waiver of 18 CPR Ssction 292.304(h)(4), which permits a Qualifying
Facility to angage in sales on a simultaneous purchase and sale

basis. It is further
ORDERED that this docket be closed.

By ORDER of the Plorida Public Service Commission, this 27:h
day of October, 1983.

Stev ibble
COMM’ I08 CLERK

(sEAL’)
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Cogeneration Rules ) ORDER NO.  y32487
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) 1SSUED: _m.s-'l-l{

The following Coomissioners perticipated fn the dispesition of
this ratter:

. JOSEPH P, CRESSE
JOHN R. HARKS, 111
FATIE NICHOLS

FINAL ORDZR

BY THE COMMISSION:

On Septecber 2, 1983 the Comaissicn substantfally revised Rule -
23-17.80 through Rule.25-17.83, F.A.C. hereinafter referred to as the -
cageneration rules. The revisfons codiffed refinemencs of the
Cormission's cogeneration policy developed in Dacker Kos. BI0296-FEV,
8257115-EU, eand B20165-EU; developed a methodelogy for determining the
cast effectiveness of utility paynents for the purchase of firm capacity
and eaergy from cogenerators and small powsr producersy and estzblished
8 statewide standard offer for the purchase of firm cipacity and cnergy
fron cogenerators and scall power producers (hereinafier referred to as
" Qualifying Facilities or QFs).

This docket was opened by the Commissfor's owm notion purssant
- to Rule 25-17.83(4) on August 16, 1933 to deternine the statewide avoided
enit for the purpose of determining the need for, timing, and pricing of
T firo capacity and energy purchases from QFs. Alse, certzin other asprets
of implecantaticn of the revised rules werc 2ddressed in this procecding.

Severa) parties formally intervened in these proceedings. They
were:  Florida Power Corporatijon; Florida Power & Light Cozpany; Florida
Pudlic Utjlitfes Company; Bulf Power Company; Tempa Electric Compeny; .
Farcland Industries, Inc.; Florida Crushed Stons Company; lnternationa)
Hinerals and Chemical Corporation; U.S. Sugar Corporatiomg W. R. Grace &
Copany; Resources Recovery, Dade County; HNetropolitzn Dade County;
Conserv,- Inc.; Broward County; U.S. Steel Corporation; Royster Company;
Dathan 011 Kill Cozpany; and St. Regis Paper Cowmpany. .

. On Janvary 6, 1983, a prehearing conference was held. With the
tbove listed {intervenors 1{n attendance, the parties 2greed to ?
prehesring penorandun which established 45 substantive issues and ¥ lega
issue to be pddressed at the hearing.

Public hearings were held on Janvary 18 and 19, 1935 and on
February 14 and 23, 1984. Sworn testimony was received from 11 witnesses
on beahalf of.the intervenors Jisted above s well 25 testimony by the R
Comission staff.

In-Service pate of s‘tatenide Avoided Unit

. Rule 25-17.83(4) requires the Coocnissfon tu desigrate: 2 .
Statewide avoided unit for the purpose of determining the need for, .
ticing, and pricing of firm capacity and energy purchases from QFs. Ihis

approach to pricing QF capacity and energy reflects the Cornrission's long

standing policy that the need for 2dditfonal e2pacity by Florida

utilities should be determined from a stitewide perspective rather than .
sizply focusing on the f§solated needs of the individual Florida utility

systens. This policy fs derived fron Section 336.04(3), Florida

Statutes, which states: .
. FLORIDA PUBLIC SERVICE COMMISSION

il - DOCKET NO. J9DI93-£Q EXHIBIT___
or ud"l’qD

FL foder +
' wrtness  Kote) M. Dubih (kM-3> .

e | pate  _0) 29/09
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"_’l:i‘:& averaga basis, QFs should also be reguired to maintain 2 70
g;_r;_t capacity factor during on E“k hours on & 12 wonth rolling

¢570 o» basis. Since approximately 75 percent of the hours in the year,
the u!:\:"" out of a total of 8760, are considered to be off peak hours,

duris :lities fear that a QF could generate 31l #ts required energy
a*‘ii? ¢ff peak hours and hence tuke no contribution to the deferral of
“218%m) capacity construction.

u.-,.:,‘.., .. Wiile we are socevhat sympathetic to this concern, we are
"iinced that an absolute 70 percent on peak capacity factor is

::E._::::"r. We note that during cross examfnastion none of the utility
by i T3 were able to produce a specific study showing that they weuld

% UPARYe to defer additional capacity construction unless they received

An Avacgce of 70 percent of their contracted cogeneration capacity during

8N  P2MA" hours, Accordingly, we decline to adopt this additienal
;g“i?;';.nt at this tioe but will continue to mnitm? the performance of
"’”‘;'-"-wtionrfl?ﬁgr ! ::. our goal ‘_’f deferring additional capacity

MWe do find, however, that the following zdditional performance -

c€riteria are reasonadle and should be adopted:

(1) The QF must agree to provide ponthly generation
estizates by October 1 for the next calendar
year; znd :

(2) The QF must agree ta promptly update the yearly
generation schedule when any changes are
deterained necessary; and :

~ {3) The QF must agree to reduce generstion or take
other appropriate actfon as requested by the
purchasing utilfty for safety reasons or to
preserve system integrity; and

(4) The QF sust agree to coordinate scheduled outages
with the purchasing utility; and

{S)} The GF wust agree to cocply with the purchasing
utflity's reasonable requests regarding daily or
bour 1y commnications.

In additfon to the above performance criterfr, we find "that
€p328%s pavoencs ta a QF should mat commence until the QF has attained
:"ﬂ*"c ta] fn-service status. This additional requireceat is necessary
? Proi-ect rcatepayers from the risk associated with  speeulative
constras-tion by QFs over which this Carmission has no control. The
tl\n" 2l {p-service date of a QF will be cefined as the first day of
N U lm“--'h following the successful completfon of the QF maintaining an
‘:ur ¥ K :lowstt output, as metered at the point of interconnection, equal
Y OF i-cater than the QF’s centractually comitted capacity for & 24
c T P2 iod, Ye fully expect each UF to coordinate the selection of and
uﬁ;:-n}w of fts facility durfng this test period with the purchasing

R L5 =26 fnsure that the performance of the QF during this 24 hour
. PErioe iy peflectiva of- the anticipated day to day operation of the QF.

vhich - Ve further find that during the first twelve months during
iy w‘“‘ese erforownce triteria are ioposed, the QF's capacity factor
t;\"“ A e calculated by dividing the sum of the kilowatt hours sold by
’!fQ- 20 the purchasing utility for the number of months since the
perforoaimee criteria became applicable by the product of the nusber of

hours . ¢Ne ponths which have transpired times the paximun committed °

:‘P“;m‘ of the QF. 7This calculation should be performed cach wmonth
.‘"“ E2~wh ponths have transpired to calculate o true 12 month rolling
Yeraga Supacity factor.

Order No 13247

. Exhibit KMD-3, Page 2 of 2
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In Re: Planning Hearings on Load Forecasts Generation Expansion Plans, and
Cogeneration Prices for Florida's Electric Utilities

DOCKET NO. 910004-EU; ORDER NO. 24989

Florida Public Service Commission

1991 Fla. PUC LEXIS 1386

91 FPSC 8:560

August 29, 1991

[*1

The following Commissioners participated in the
disposition of this matter: THOMAS M. BEARD,
Chairman;, J. TERRY DEASON; BETTY EASLEY;
MICHAEL McK. WILSON

OPINION: FINAL ORDER
BY THE COMMISSION:
As a result of the revision of the cogeneration rules

(Docket No. 891049-EU), we initiated a proceeding to

approve new standard offer contracts. Pursuant to Order
No. 23625, each utility was required to file by October
30, 1990, its most recent ten-year generation expansion
plan, a standard interconnection agreement, and one or
more standard offer contracts designed to avoid the
construction of capacity identified in its plan,

A hearing was conducted in this docket on May 20,
22, and 23, 1991, Pursuant to Order No. 24142, the
scope of this hearing was limited to those issues

necessary to approve firm capacity and energy tariffs, -

standard offer contracts, as-available energy tariffs, and
standard interconnection agreements.

" FPC'S FORECASTS, ASSUMPTIONS, AND
GENERATION ALTERNATIVES

1. FPC'S RELIABILITY CRITERIA

2. FPC'S LOAD FORECAST

3. FPC'S CONSERVATION FORECAST

4. FPC'S FUEL FORECAST

5. FPC'S UNIT PERFORMANCE FORECAST

6. FPC'S PURCHASED POWER FORECAST
7. FPC'S STRATEGIC [*2] CONCERNS

8. FPCS AVOIDED UNIT GENERATING
TECHNOLOGIES

9. FPC'S SUPPLY SIDE ALTERNATIVES

10, FPC'S APPROPRIATE GENERATION
EXPANSION PLAN

1, FPC'S RELIABILITY CRITERIA

Florida Power Corporation (FPC) utilizes a dual
criteria, consisting of a 0.I Loss of Losd Probability
(LOLP) and a 10% winter reserve margin. These two
reliability criteria have been used by FPC for some time
and they are indicators of different system, requirements.
A reserve margin is an indicator of the systems ability to
serve the system-wide seasonal peak demand. The
percentage of reserve, usually expressed as a percentage
of peak demand, is maintained in order to allow for
variations in load and unit availability. The -actual
percentage planned is a judgerent based on the utility's
size and its interconnections to neighboring utilities. A
LOLP criteria is an indicator of the system's ability to
meet daily peak demands. This method considers the
forced and planned outage rates of the utility's units, as
well as the probability of emergency assistance, if
needed.

While these two criteria are adequate, they can only
be as good as the assumptions that go into the planning
process. For example, the LOLP [*3] calculation is very
sensitive to assistance from other utilities. Both criteria
are also sensitive to errors in load forecasts. These two
areas seem to be the major cause of FPC's near term
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for inclusion in its standard offer tariff that would allow
for a credit to the QF if a benefit occurs to FPL as a
result of the purchase of firm capacity and energy from
the QF.

8. FPL'S STANDARD OFFER TAX PROVISION

FPL originally proposed language in its tariff which
made the QF liable for any taxes or impositions for
which FPL would not have been liable if it had produced
the energy and constructed the facility itself. Several
intervenors criticized this language as being too vague,
We agree that this language can and should be modified
to be more favorable to the QFs while maintaining
revenue neutrality for FPL's ratepayers. FPL has agreed
to modify the Janguage in section 12,12 to specify which
taxes the QF will be responsible for paying, by
substituting the language it has provided in Exhibit 26.

. Bxhibit 26 contains tariff language which specifies
that, "In the event that FPL becomes liable for additional
taxes, including interest and/or penalties arising from the
Internal Revenue Service's determination . . . that FPL's
early, levelized or early levelized capacity payments to
the QF are not [*60] fully deductible when paid
{additional tax liability), FPL may bill QF monthly for
the costs, including carrying charges, interest and/or
penalties, associated with the fact that all or a portion of
these early, levelized capacity payments are not currently
deductible for federal and state income tax purposes .
These costs would be calculated so as to place FPL in the
same ecanomic position as it would have been in if the
eptire early, levelized or early levelized capacity
payments had been deductible in the period in which the
payments were made. . . ." We approve the language in
Exhibit 26.

FICA argued that the Commission should require
utilities to seek an IRS ruling prior to assessing any
possible tax effects on QFs. We expect that FPL will
take reasonable and prudent steps to identify, clarify, and
minimize the effects of such taxes. We will not,
however, require FPL to seek an IRS ruling in all cases.

9. FPL'S CAPACITY BENEFITS FOR EARLY
DELIVERY

FPL's standard offer contract should and does
recognize that a QF must deliver firm capacity and
energy as a condition of receiving early capacity
payments. Section 9 need not specify this condition
because Section 4.1 (via [*61] COG-2 tariff sheet
10.201) and Section 11 specify that capacity payments
will not commence until the contract in-service date,

10. FPL'S PERFORMANCE REQUIREMENTS
(STIPULATED)

b

Page 17

Docket No. 080193-EQ
Order No, 24989

All parhes to fEl cl) clzglt‘%ve st1 Euhzateg to FPL's

posmon or have agreed not to object to the stipulation on
this issue. Based upon our Staff's analysis, we will .
accept the stipulation of the parties that the operating
perforrnance requirements in FPL's standard offer
contract reasonably reflect the perfonnance of FPL's

avoided unit.

r—" 11, FPL'S SLIDING SCALE CAPACITY
PA

YMENTS

Appendix C to FPL's standard offer contract
provides the computation of the monthly capacity
payment made to cogenerators. FPL proposes an
adjustment which exponentially reduces the QF's
capacity payment in a month when the twelve-month
rolling average of the an-peak capacity factor is below
the avoided unit minimum, This adjustment broadens
the range of performance in which the QF can be paid for
performance while encouraging the QF to provide
capacity during FPL's peak periods.

FPL's adjustment to capacity payments is
reasonable. Therefore, we approve the capacity payment

. adjustment proposed in Appendix C of FPL's standard

{*62] offer contract for calculating monthly capacity
payments to the QF.
12. FPL'S MAINTENANCE SCHEDULING

The QF and the utility should work together to
ensure that the QF's maintenance schedule is acceptable
to both parties. However, FPL must have the uitimate
ability to reject a QF's maintenance schedule to prevent
planned outages when FPL needs the capacity.

The language in sections 6.1 and 6.2 of FPL's
standard offer provides a mechanism for the QF and the
utility to develop a mutually acceptable maintenance
schedule. These sections allow the QF to perform its
maintenance when it wishes, if possible. If the QF
requests a maintenance schedule that would lessen FPL's
reliability, FPL will advise the QF of an acceptable time
period which is close to the one it requested. This

approach is reasonable,
" 13. FPL'S VIABILITY DOCUMENTS

FPL's original tariff requires: a) articles of
incorporation or partnership agreement and recent annual
report; b) description of the QF's experience; c) letters of
intent on financing, fuel, and architect; d) evidence of
property options or ownership; e) prospectus for
securities or bond offerings; f) contract with
municipality; g) description of facility; [*63] h)
technical and environmental data; and i) feasibility
studies. FPL stated that it needs these documents to
determine whether it is prudent and reasonable to rely on

a particular QF. (TR 1592)
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BEFORE THE PUBLIC SERVICE COMMISSION

In re: Petition for approval of remewable | DOCKET NO. 070234-EQ
energy tariff standard offer contract, by Florida | ORDER NO. PSC-07-0492-TRF-EQ
" Power & Light Company. ISSUED: June 11, 2007

The following Commissioners participated in the disposition of this matter:

LISA POLAK EDGAR, Chairman
MATTHEW M. CARTER II
KATRINA J. McMURRIAN

NANCY ARGENZIANO
NATHAN A. SKOP

ORDER APPROVING STANDARD OFFER CONTRACT AND
ASSOCIATED TARIFFS FILED BY FLORIDA POWER & LIGHT COMPANY

BY THE COMMISSION:

In its 2005 session, the Florida Legislature enacted Section 366.91, Florida Statutes,
regarding renewable energy which states:

The Legislature finds that it is in the public interest to promote the development
of renewable energy resources in this State. Renewable energy resources have
the potential to help diversify fuel types to meet Florida’s growing dependency
on natural gas for electric production, minimize the volatility of fuel costs,
encourage investment within the State, improve environmental conditions, and
make Florida a leader in new and innovative technologies.

Section 366.91(3), Florida Statutes, enumerates requirements to promote the development
of renewable energy resources. In summary:

a) By January 1, 2006, each investor-owned electric utility IOU) and municipal
utility subject to the Florida Energy Efficiency and Conservation Act (FEECA) of
1980 must continuously offer to purchase capacity and energy from specific types
of renewable resources,

b) the contract shall be based on the utility’s full avoided costs, as defined in Section
366.051, Florida Statutes; _

¢) each contract must provide a term of at least ten years; and

d) the Commission shall establish requirements relating to the purchase of capacity
and energy by public utilities from renewable energy producers and may adopt
rules to administer this section.

On March 8, 2007, proposed amendments to Part III, Rule 25-17.0832, Florida
Administrative Code, and Part IV, Chapter 25-17, Florida Administrative Code (Rules 25-
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Future Carbon Regulations

Rule 25-17.270, Florida Administrative Code, specifically requires standard offer
contracts to allow either party to reopen a contract if avoided unit costs change as a result of new
environmental and other regulatory requirements, such as carbon emission standards, enacted
during the term of the contract. FPL’s Standard Offer Contract is in compliance with this

requirement. (See Section No. 17.6.3)
Tradable Renewable Energy Credits (TRECs

Rule 25-17.280, Florida Administrative Code, requ:ires. that TRECs shall remain the
exclusive property of the renewable generator. A utility shall not place any conditions upon such
incentives in a standard offer contract, unless agreed to by the renewable generating facility.

- FPL acknowledged that TRECs are the property of the renewable generator, and also has
included a right of first refusal with specific timelines for responding. Such a condition will
insure that Florida’s ratepayers enjoy all of the attributes associated with renewable generation
without imposing a financial penalty to the owner of the renewable generation facility. (See
Section 17.6.2)

Imputed Debt Equivalent Adjustments (Equity Adjnstments)

Pursuant to Rule 25-17.290, Florida Administrative Code, “an investor-owned utility
shall not impose any imputed debt equivalent adjustments (equity adjustments) to reduce the
avoided costs paid to a renewable generating facility unless the utility has demonstrated the need
for the adjustment and obtained the prior approval of the Commission.” FPL'’s original Petition
filed May 2, 2007, with accompanying tariff sheets, requested approval to include an equity
adjustment in the calculation of capacity payments to be made under its Standard Offer Contract.
However, on May 17, 2007, FPL filed its Second Amended Petition withdrawing its request that
the Commission approve an imputed debt equivalent adjustment in its standard offer contract.

Conclusion

Based on the above, we find that FPL’s Standard Offer Contract and associated tariffs are
in compliance with Rules 25-17.200 through 25-17.310, Florida Administrative Code, and are
therefore approved, effective May 22, 2007. If a protest is filed within 21 days of the issuance of
this Order, the tariffs shall remain in effect pending resolution of the protest. Potential
signatories to the standard offer contract should be aware that FPL’s tariffs and standard offer
contract may be subject to a request for hearing, and if a hearing is held, may subsequently be
revised, If no timely protest is filed, this docket shall be closed upon the issuance of a

Consummating Order. :

Based on the foregoing, it is
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105 FERC ¥ 61,004
UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Pét Wood, IIT, Chairman;
William L. Massey, and Nora Mead Brownell.

American Ref-Fuel Company, Docket No. EL03-133-000
Covanta Energy Group,

Montenay Power Corporation, and

Wheelabrator Technologies Inc.

ORDER GRANTING PETITION FOR DECLARATORY ORDER
(Issued October 1, 2003)

1. On June 13, 2003, American Ref-Fuel Company, Covanta Energy Group,
Montenay Power Corporation, and Wheelabrator Technologies Inc. (Petitioners) filed a
petition for declaratory order in which they seek an interpretation of the Commission’s
regulations implementing Section 210 of the Public Utility Regulatory Policies Act of
1978 (PURPA), 16 U.S.C. § 824a-3 (2000). See 18 C.F.R. Part 292 (2003).

2. Petitioners, through direct and indirect subsidiaries, own and operate waste-to-
energy power plants across the United States that are certified as qualifying facilities
(QFs). Petitioners seek Commission interpretation of its avoided cost rules under
PURPA. Specifically, Petitioners seck an order declaring that avoided cost contracts
entered into pursuant to PURPA, absent express provisions to the contrary, do not
inherently convey to the purchasing utility any renewable energy credits or similar
tradeable certificates (RECs). They contend that the power purchase price that the utility-
pays under such a contract compensates a QF only for the energy and capacity produced
by that facility and not for any environmental attributes associated with the facility.

3. As discussed below, we grant Petitioners’ petition for a declaratory order, to the
extent that they ask the Commission to declare that contracts for the sale of QF capacity
and energy entered into pursuant to PURPA do not convey RECs to the purchasing utility
(absent express provision in a contract to the contrary). While a state may decide that a
sale of power at wholesale automatically transfers ownership of the state-created RECs,
that requirement must find its authority in state law, not PURPA.

FLORIDA PUBLIC SERVICE COMMISSION
pOoCKET No_08DIG3-EQEXHIBIT |
comeany L Shder ¢ 8,;& (Red uttal)
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(4) the costs or saving resulting from variations in line losses from those
that would have existed in the absence of purchases from the QF.

22.  Significantly, what factor is not mentioned in the Commission’s regulations is the
environméntal attributes of the QF selling to the utility. This is because avoided costs
were intended to put the utility into the same position when purchasing QF capacity and
energy as if the utility generated the energy itself or purchased the energy from another
source. In this regard, the avoided cost that a utility pays a QF does not depend on the
type of QF, i.e., whether it is a fossil-fuel-cogeneration facility or a renewable-energy
small power production facility. The avoided cost rates, in short, are not intended to
compensate the QF for more than capacity and energy.

23.  Asnoted above, RECs are relatively recent creations of the States. Seven States
have adopted Renewable Portfolio Standards that use unbundled RECs. What is relevant
here is that the RECs are created by the States. They exist outside the confines of
PURPA. PURPA thus does not address the ownership of RECs. And the contracts for
sales of QF capacity and energy, entered into pursuant to PURPA, likewise do not control
the ownership of the RECs (absent an express provision in the contract). States, in
creating RECs, have the power to determine who owns the REC in the initial instance,
and how they may be sold or traded,; it is not an issue controlled by PURPA.

24,  We thus grant Petitioners’ petition for a declaratory order, to the extent that they
ask the Commission to declare that contracts for the sale of QF capacity and energy
entered into pursuant to PURPA. do not convey RECs to the purchasing utility (absent an
express provision in a contract to the contrary). While a state may decide that a sale of
power at wholesale automatically transfers ownership of the state-created RECs, that
requirement must find its authority in state law, not PURPA. '

The Commission orders:

The Commission hereby grants Petitioners’ petition for declaratory order, as
discussed in the body of this order.

By the Commission. Commissioner Brownell dissenting with a separate statement
attached.
(SEAL)

Magalie R. Salas,
Secretary.
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OPA Renewable Energy Standard Offer Program Program Rules, version 2.0

{73) “Renewable Biomass” means organic matter that is derived from a plant and available on a renewable basis, including,
without limitation, organic matter derived from dedicated energy crops, dedicated trees, agricuttural food and feed crops and
waste organic material from harvesting or processing agricultural products, forestry products (including spent pulping fiquor)
and sewage Including manure, provided that: '

[~ (@  suhorganicmatteris not Municipal Solid Waste;
(b stch omganic matter is not peat or a peat derivative;

() such organic matter shall not contain any treated by-products of manufacturing processes, 'including. without
limitation, chipwood, plywood, painted or vamished wood, pressure treated lumber, or wood contaminated with

plastics or metals;

{d) such organic matter shall not include hazardous waste or liquid industrial waste, nor contain any materials that ,
can adversely affect anaerobic processes or cause liquids or sofids produced through anaerobic processes to
become hazardous waste; and ‘

(e supplementary non-renewable fuels used for start up, combustion, stabilization and low combustion zone
femperatures shall be no more than 10.00% of the total fuel heat input In any calendar year for Electricity
.generation units with a Gross Nameplate Capacity of 500 kW or less and 5.00% of the total fuel heat input in
any calendar year for Electricity generation units with a Gross Nameplate Capacity of greater than 500 kW,

(74) “Renewable Generation Facility” means a facility that generates Electricity that Is delivered through an LDC-owned
meter or other meter as provided by the Distribution System Code to a Distribution System or Load Customer from any one of
the following sources: wind, Thermal Electric Solar, PV, Renewable Biomass, Bio-gas, Bio-fuel, landfill gas, or water;

(75) “Retall Settlement Code” means the code established and approved by the OEB, governing the determination of
financial settiement costs for electricity retallers, consumers, generators and disiributors, as amended from time to time;

(76) “RPPI” means the Renewable Power Production Incentive established and administered by the Government of Canada;

7 “Salés Taxes" means GST and PST and excludes all other ad valoram, property, occupation, severance, production,
transmission, utility, gross production, gross receipts, sales, use and excise taxes, taxes based on profits, net income or net

worth and other taxes, governmental charges, licenses, permits and assessments;

(78) “Secured Lender” means a chargee, morigages, assignes, sublessee, grantee or similar counterparty under a Secured
Lender's Security Agreement;
(79) “Secured Lender’s Security Agreement” means an agreement o instrument, Including a deed of trust or simifar

instrument securing bonds or debentures, contalning a charge, mortgage, pledge, security interest, assignment, sublease or
similar right with respect fo all or any part of a Generator's right, title and interest in or o lts Contract Facility and the refevant

Contract or any benefit or advantage of any of the foregoing, granted by the Generator as security for any indebtedness,
liabiitty or obligation of the Generator, together with any amendment, change, supplement, restatement, extension, renewal of

modification thereof;
(80) “Settiement Period” means the monthly or other periodic billing éycle for a refevant LDC;

(81) 'Site-Speciﬂé Losses" means Electricity losses due o line resistance, the operation of transformers and switches, and
other assoclated losses which may occur as a result of the difference between the location of a Contract Facility's meter and
the assigned Connection Point. Loss factors for Site-Specific Losses shall be applied in accordance with the Retail Settlement

Code and other applicable regulatory instruments;

30
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Thereupon,
KOREL M. DUBIN
was called as a witness, having been first duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
BY M5. KAUFMAN:

Q I guess I will start. This 1is Vicki Gordon
Kaufman. And I have duly noticed the deposition of
Ms. Dubin in Docket No. 080193. And I guess we should
take appearances.

MR, ANDERSON: This is Bryan Anderson from
Florida Power & Light Company, 700 University
Boulevard, Juno Beach, Florida, 33410. I'm
appearing for Florida Power & Light.

M3, HARTMAN: This is Jean Hartman. And I'm
appearing for the Board of Public Service
Commission staff.

MS. KAUFMAN: Okay. Geood deal.

MR, ANDERSCN: Please note that FPL will want
to order a copy of the deposition. And we will be
reserving signature at the end.

Ms. KAUFTMAN: Okay. And when we're done, I'm
sure the court reporter will get you all the
information that you need to do that.

DIRECT EXAMINATION

ACCURATE STENOTYPE REPORTERS, INC.
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BY MS. KAUFMAN:

Q Good afternocn, Ms. Dubin. How are you doing?

A Fine, thank you. Good afternoon.

Q As I said, I'm Vicki Kaufman. I know we've
met before. And I'm going to be asking you some

gquestions on behalf of Wheelabrator Technologies, Inc.
And, yocu know, just a few ground rules. Number c¢ne,
if at any time you can't hear me, because we are doing
this telephonically, of course if any of the parties
can't hear me or the witness, please let us know. If
you don't understand my question, or you need me to
repeat it, let me know that as well.

If you need a break, we will certainly
accommodate that. And T think those are sort of the
ground rules, if that's all right with you.

A Yes. Thank vyou.

Q Let me ask you first, Ms. Dubin, in addition
to Mr. Anderson, 1s anyone else there with you?

A Yes. We have Raul Montenegro, the manager of
the resource planning department, and Sabrina
Spradley, the regulatory affairs department.

Q And Mr. Montenegro, can you tell me who he is
and what his role is, i1f any, in this case?

A Raul Montenegro is a manager in the rescource

planning department, and he works for me, assisting me

ACCURATE STENOTYPE REPCRTERS, INC.
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with purchased power agreements and standard offer
contracts and other responsibilities,
Q Did he have -- did he assist you with the

standard offer contract that is in contention in this

case?
A Yes.
Q In what way did he assist you?
A He assisted in helping to prepare the standard

offer contract for the prior manadger.

¢ So if I understand you, he helped to prepare
the standard offer contract we're going to talk about
in a minute for the person that previously held your
position?

A He did that, as well as helped with --
assisted with some of the revisions that we made.

Q Revisions to the contract -- and 1f it's all
right with vou, I will call it the 2008 standard
offer, for shorthand. He helped with revisions to the
2008 standard offer?

A Yes. I believe we filed a revision in May of
2008, a couple of pages, and he assisted with that.

Q Okay. In the notice of deposition, Ms. Dubin,
I asked that you bring to the deposition any work
papers or materials that you used To prepare your

testimony. Did you bring any such documents with you?

ACCURATE STENOTYPE REPORTERS, INC.
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A Ms. Kaufman, 1 have with me my testimony, ny
interrcgatories, the statute, and the standard offer
contract.

Q Did you use anything else in preparing your
testimony in this case or in preparing any discovery
responses?

A No, I did not.

Q And I should have asked this earlier. 1
apclogize. But I sent around tc the parties a list of
exhibits that I intend to inquire about. Has counsel
provided those to you?

A Yes. I have them.

Q Ckay. Great.

MS. KAUFMAN: And, Ms. Hartman, do you have
them?
MS. EARTMAN: I do. Thank you.
MS. KAUFMAN: Wanted to be sure we were all on
the same page.
BY MS. KAUFMAN:

Q Ms. Dubin, I'm going to take a look for a
moment at your direct testimony. and con page 2 at
iine 13 you said that you have held your current
position since May 2008; correct?

A That is correct.

Q And that your position is senior manager of

ACCURATE STENOTYPE REPCORTERS, INC.
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purchased power in the resource assessment and
planning department; correct?

A That is correct.

) Tell me, i1f you will, what your
responsibilities are in that position.

A I am responsible for purchased power contracts
for the company, and that includes all the contract
administration, contract negotiations, and payment

processing activities.

Q Is that the sum total of your responsibilities
now?
A That pretty much covers it. There 1s -- the

purchased power contract, standard offer contract, and
the payment processing. Keep Iin mind that the
purchased power contracts are hundreds of millions of
dollars worth of contracts.

Q Do you appear any longer in the fuel
adjustment docket as a witness?

A I finished up this past year.

Q So going forward you're not going to be a fuel
adjustment witness?

A No, I will not be.

Q Given that you came on board in May 2008, did
you have any responsibility for reviewing the standard

offer contract that was filed by the company on April
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A Yes -- excuse me. Yes, I did. I had accepted
the position in early March, and therefore I was
transitioning in March and April. My position became
effective in May. But for two months prior I was
transitioning, and at that pocint reviewing the
standard offer contract that was filed on April 1.

Q Now, you say you were reviewing it. Did
someone else at Florida Power & Light draft it and
provide a copy for your review?

A Yes. My predecessor, Ms. Perez Alonczo. She
was responsible for it. She -- she and I met several
times, reviewed it, went over everything with it, and
it was filed April 1.

Q Did you suggest any changes to the draft that
your predecessor brought to you?

A Not that I can recall.

Q Sc the contract was pretty much filed as your
predecesscr presented to you?

A Yes.

Q Can T assume that, Ms. Dubin, that you're
familiar with the concept of a standard offer
contract?

A Yes.

Q Okay. Would you tell us what your
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understanding is of the purpose of a standard offer?

A Standard cffer contract is there to promote
renewable generation. It is one where a variety of
different generators with different characteristics
can sell to Florida Power & Light based on avoided
costs.

Q Would you agree with me that the standard
offer is intended to be a vehicle that a renewable
generator can sign without ftne need to gc¢ through
negotiations with the utility?

A That is possible. However, the one very
important part of a standard offer contract is that it
can be used as the basis of starting negotiations.
It's one thing that the commission has also
recognized, that it's a great starting point, and, in
fact, that they preferred negotiations. But it
certainly is a basis for that.

Q Would you agree, however, that one purpose of
a standard offer contract is to provide a contract
that a generator can sign without having to go through

the negotiation process?

A Yes. That's possible as well.
o] And so would you agree with me that there are
essentially two paths to a renewable -- a renewable

contract with Florida Power & Light, the renewable
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generator can sign a standard offer contract, or the
renewable generator can attempt to negotiate with FPL?
A I weuld actually say there is three. There is
those two, as well as the RFP process.
Q Ckay. And would you agree that all three of

those paths are valid ways to procure a contract with

FPL?
A Yes.
Q Let me ask you, Ms. Dubin, if you are familiar

with Wheelabrator Technolcocgies?

A Yes, 1 amn. We have actually four contracts
for the Broward South, Broward North facilities, a
1987 agreement for each of those and 1991 amendment
for each of those. And since those contracts were
signed, we paid -- our customers have paid
Wheelabrator about $860 million for power under those
contracts.

Q Would you agree that Wheelabrator is a

well-known and established provider of renewable

energy?
A Yes.
0 And, to your kncwledge, has Wheelabrator been

a reliable provider for FPL?
A Wwheelabrator has been a reliable source of

energy for FPL customers cver the years, yes,
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absolutely.
Q You reference the contracts that FPL currently
has with Wheelabrator. Do you know how many megawatts

are being purchased under the 1987 North Broward
contract?

A ‘ Yes. Just give me one minute. Fifty-five
megawatts under the -- excuse me, 56 megawatts under
the North agreement.

Q And then the '91 amendment added some
megawatts; didn't 1t?

A The 56 megawatts, I'm sorry, 1s total.

Q Okay. Do you know what you were purchasing
under the '97 agreement, and then how much was added?
A Under the -- I'm sorry, the '87 agreement?

Q I'm scrry, yes, '87.

A T believe it was 50.6, and then up to the
total of 56.

§) And what about for the south -- Broward South?

A Broward South, the total is 54.1.

Q Do you know the breakdown between the '87
contract and the '91 amendment?

A Ms. Kaufman, I den't. If you will give me one
minute, I can look 1t up here.

Q Okavy. Thanks.

A Ms. Kaufman, I'm not seeing it readily
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available. But the total 1is 54.1

Q I assume that yeu're familiar with these
contracts, the Wheelabrator ¥PL contracts; correct?

A Yes, I am. I'm responsible for making
payments under them.

Q And they're long-standing contracts between

the parties; correct?

A That is correct.
Q And in your view, have they served the parties
well?

A I'm sorry. Ccould you repeat that?
Q Yesg. In your view, have these contracts

served the parties well?

A Yes,
Q And have they provided -~ sorry.
A In fact, we're looking to renegotiate them

when they expire in 2009 and 2010.

Q So I take it that you would agree that they
have provided value to Florida Power & Light and their
rate payors?

A Yes. They have provided value to FPL
customers.

0 In the packet of documents that I provided,

Ms. Dubin, 1if you look at the one that is labeled

Dubin Deposition Exhibit No. 1.
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A Ms. Kaufman, if I might just go back to your
previcous gquestion, I have the number now.

Q All right. That weculd be great.

A Broward North -- I think I gquoted Broward
South. Broward North, the '"37 agreement, was for 45
megawatts., The Broward South original agreement was

for 50.6 megawatts.

Q Okay. Thank you for that.

A I'm sorry. You want to refer me to a
document?

0 Yes. If you could leock at, in the package
that I sent on to your counsel, if you can take a look
at Deposition Exhibit No. 1.

A Yes.

Q And this is the contract between Wheelabrator
and Broward North; correct?

A Yes, 1t 1is.

Q Okay. Can you flip through that and see if
that looks complete?

A Yes. I believe it does.

Q And this is a standard offer contract;
correct?

iy It's a standard offer contract from 1887, vyes.

Q Take a look at page 7 of that contract, if you

would.
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A I'm there.

G In paragraph 8B like boy, would you agree that
this contract requires a 70-percent capacity factor on
a l2-month rolling average-?

A Yes.

Q Okay. And 1f you could juggle Deposition
Exhibit 2 as well, and take a look at that and assure
yourself that the contract is complete.

A It looks to be.

Q Does that have the same 70 percent capacity
factor, page 7, paragraph &B?

A Yes. It has the 70 percent capacity factor
for a l2-month rolling average basis for 24
consecutive months, as the other one does as well.

MS. KAUFMAN: And for the parties, I'm going
to be giving these exhibits to the court reporter
to mark to attach to Ms. Dubin's deposition when
we're finished.

BY MS. KAUFMAN:

Q These contracts also have maintenance
provisions in them; don't they?

A Yes.

Q And I think, if you will turn to page 5 of 13,
paragrapn 5 deals with maintenance; does it not?

iy Yes, it does.
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Q Are you aware of whether there have been any
problems stemming from this maintenance provision in
the current contract between the parties?

A Not -- noct to my knowledge, no.

Q Now, in the standard offer contract that we
are here about in this case, 1 know you're aware that
cne of Wheelabrator's issues is the maintenance
provision that you've proposed; 1s that correct?

A Yes.,

0 And do you have the -- your proposed standard
offer contract?

A Yes, I do.

Q And I believe that it is paragraph 8.2 on
sheet 9.035. Let me know when you geft there.

A I'm sorry. Could you mention the page number
again, please.

Q I believe it's sheet 9.035.

A Yes.

Q Okay. And would you agree with me that the
maintenance requirements that are in paragraph 8.2 are
very different from what is in the standard offer
contract we just locked at?

A Yes. There is -- there are differences. The
standard offer contract that the 1987 agreements are

on are based on a 2l-year-old standard offer contract.
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And this is more current based on newer information
and also revised rules and -~ on the standard offer
contract, and also based on a difference of unit.

Q Let me go through this one at a time. What
new information is it based upon?

A Well, new information, I mean that the whele
standard offer contract, the rules regarding them have
changed over the years. There have been various
seatings, workshops, revised rules, and orders that
apply to the standard offer contract over the years.
And the standard offer contract today or the 2008 one
reflects that.

Q Would you agree, still looking at paragraph
8.2 here, that that provides that FPL can object to
and reject the maintenance schedule of the renewable
provider?

A Yes.

Q And are there -- do you see in there any
restricticons or standards as to Qhen and how FPL may
do that?

A It's a point where the QF -- if I might read
here, scheduled maintenance outages only during
periods approved by FPL and such approval not
unreasocnably withheld.

Q Other than the standard of not unreascnably
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withheld, are there any other standards in there that
would tell us when FPL can reject the maintenance
schedule of the renewable provider?

A It has the limitations on the scheduled
outage, seven days, so forth. There 1is wvarious
criteria there for the maintenance schedule.

Q You refer to the updating of the standard
offer rules as one of the reasons for the differences
in this provision and the current provision in effect
between Wheelabrator and FPL. Can ycu polint us to any
provisicn in the PSC's rules that require the
maintenance clause that you have included in 8.27

B The standard offer contract 1s based on thé
next available generating unit, the next planned unit.
So the maintenance schedule would be the same
characteristics that that unit would have. And that's
why this is reflected that way here.

Q Well, let me see if I understand what you're
saving. I think we agreed that FPL could reject the
renewable energy provider's proposed schedule, but
couidn't unreasonably withhold that approval. How
does that relate tc how you treat your own units? I'm
not sure I see the connection there.

A Well, there 1s a connection that you wouldn't

have your maintenance scheduled during your peak
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periods. You want to make sure that the unit is
reliable. It's available for customers when they need
it. All ¢f those characteristics that the avoided
unit has, we would want the same protection for
customers here.,

Q And are you saying that that's what you
consider when you decide whether or not to reject a
renewaple provider's malntenance schedule?

A What we look aft is to make sure that the power
is available to customers the same way 1t woculd be for
the next available -- excuse me -- for the next
planned generating unit.

Q So when a renewable energy provider provides
you with their maintenance schedule, you do some kind
of comparison with that and your units that you have
on line?

A We take a look at it to see that 1t -- that
the unit is not going to be unavailable when we would
need it, just as a way that the next planned
generating unit would be.

C And could that not be accomplished under the
provision in the standard offer that says the parties
will coordinate their maintenance?

A We have these -- the 8.2 there is, again, to

be consistent with our next planned generating unit.
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It's so that customers receive the same protection,
the same reliability that they wculd from that unit.

Q And could you not do that through coordinating
cooperatively with the renewable facility, as you have
done with Wheelabrator in the past?

A We could in a negotiated contract, certainly.
Again, the standard offer contract is available to all
types of generators with all different types of
characteristics. And these protecticns are in there
to cover all of this so that customers are protected.

Q And I take it from that remark that you don't
think they would be protected if there were a
cooperative discussion in regard to appropriate
maintenance scheduling?

A Could vou repeat that, please?

Q I will try. I said, I take it freom yvour last
answer that you don't think that that protection could
be accomplished by cooperative discussions about the
maintenance schedule of the providers, rather than
these provisions in 8.27?

Fay Well, the provisions in 8.2 do provide some
flexibility, and as -- you know, once the schedule for
maintenance is established and approved by FPL, either
party may request a subsequent change in the schedule.

There is certainly flexibility here.
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But, again, the standard offer contract has to
be available to all types of generatcocrs. And these
provisions are in here to protect customers and
provide them the same reliability that they would have

as tThey would 1f we had the next planned generating

unit.

Q I might have asked -- I'm sorry?

A They could have a different maintenance
agreement under a negotiated contract. That 1is

certainly available to tChem.

Q I might have asked you this before. But the
provision in the standard offer contract you currently
have with Wheelabrator dealing with maintenance has
not raised any concerns or issues; has 1t?

A Not that I have seen, and no reason for me to
believe differently. But, again, this is a
2l-year-old contract.

Q Still looking at the Broward North and Broward
South agreements that you have with Wheelabrator
today, do either of these contracts contain any
provision regarding a trip test?

A I don't believe that they include a section on
trip tests, no.

Q Are you aware that -- whether or not that has

created any problems between the parties, the lack of
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that trip test language?

A I am nct aware of any problems occurring from
that in these contracts. Again, it's a 2l-year-old
contract. And, again, the standard offer contract 1is

one that has the provisions for a trip test, because
the contract is available toc all types of generators.
And we have that language in there for protection of
our customers.

Q Okay. If you would look at the same page that
we were looking at in your proposed standard offer,
9.035%, I think the trip test provisicn is in section
8.4.2, which is in the middle of the page there,

A Yes.

Q And it's the last sentence; right?

A Yes.

Q Now -- it's the last two sentences actually:;
correct?

A Yes.

Q And the last sentence says, the specifics of
the unit functional trip test will be consistent with
good engineering and operating practices; correct?

A Yes.,

Q Okay. And so i1s there any reason that a
different trip test reguirement would not be

consistent with that statement, that last sentence?
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A Different in what way?

Q So long as it was consistent with good
engineering and operational practices.

A The language that's in here is based on
manufacturer recommendations and guidelines and good
engineering practices. Again, if a particular
counterparty or generator wanted to negotiate this
language, that's possible.

But the standard offer contract is there for
all types of chéracteristics of all types of
generators. And it's there so that customers receive
the same reliability that they would if they had the
next planned generating unit.

Q In vour current role, Ms. Dubin, is it
necessary for you to be familiar with those parts of
the Florida Statutes that are germane to your
responsibilities?

A I'm socrry. Could you repeat that?

Q I will try. I want tc turn to the statutes
now. And I was just asking you, as a part of your Jjob
responsibilities, 1f you need to be familiar with
those parts of the statutes that relate to what you
do?

A Yes,

Q Okay. And I -- I think the next two exhibits,
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No. 3 and No. 4 I have provided you with the statutes
that I want toc talk to you about. And Exhibit No. 3
is 366.91; and Exhibit No. 4 is 366.92. And are you
familiar with those?

A Yes, I am.

Q Let's take a lock at 366.91 first.

A Yes.

0 That's No. 3.

A Yes.

Q Okay. Would you agree with me that the
Commission -- the Commission, excuse me -- that the
legislature has made it clear thrcough the enactment of
366.91 that it's important to the State of Florida to
encourage the development of renewable generating
rescurces?

A Yes. And Florida Power & Light certainly
agrees with that.

Q And you would also agree with me; wouldn't
you, that in that same subparagraph (1) the
legislature has set out a number of reasons that it's
important to encourage and develop renewable
resources”?

A Yes.

Q And would you agree that the legislature has

found value in things like diversifying fuel supply.,
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minimizing fuel volatility, encouraging investment in
the state, improving the environment, and making
Florida a leader in new and innovative technolagy?

A Yes. |

Q And in 266.92, which is Exhibit No. 4, in
subparagraph (1}, would you agree that the legislature
has found that it's important to protect the economic
viability cf existing renewable generators?

A Yes.

Q Now, would you alsc agree with me that both
section 366.91 and 366.92 require that FPL have a
continuously available standard offer?

n Yes. And I wculd add tc that that the
contracts are based upon the utility's --

THE REPORTER: The utility's what?

BY MS. KAUFMAN:

Q You need the say the last part again.

A That the contracts -- that the statute also
says that the contracts, pursuant to this statute, are
based upon the utility's full aveided costs.

MR . ANDERSON: To clarify, were you talking
about secticn 366.91 or 366.92 or both there,
Vicki? 366.91 is the standard offer contract one,
and 92 is the -- I'm not sure I heard you.

MS. KAUFMAN: I was talking about both of
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Lhem, Bryan.
BY MS. KAUFMAN:
Q Now =--
A I was addressing 366.%21. I don't know if you
want to ask me the question again, Vicki.
Q nll right. Maybe we should start this line
over so that the record is clear.
1 just was asking you 1f you would agree that
366.91 requires the utility to have a
continuously-available standard offer contract?
A And the answer 1s yes. And the contract is
based on the utility's full avcoided cost.
Q And 366.92 requires that as well; does it not?
A 366.92 is the renewable portfolic standard.
Q Right. And if you would take a look at
{3) (a)l, the last sentence, that also refers to the
continuous availability of the standard offer; doesn't
itz
MR. ANDERSON: And what's the reference again?
I'm sorry.
MS. KAUFMAN: 366,92 (3){a)l, last sentence.
MR. ANDERSON: And just to be clear, the point
of that sentence basically says 91 --
MS. KAUFMAN: Bryan.

MR. ANDERSON: =-- in place, and 92 changes.
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92 you're not saying imposes additional obligation;
are you?

MS. KAUFMAN: Mr. Anderson, I would iike to
hear from the witness 1f that would be all right,.

MR, ANDERSON: If vou're going to ask for a
legal conclusion on interpretation of statutes, you
and I can chat. Why don't you go ahead and ask
your gquestion; I will listen.

BY MS. KAUFMAN:

Q Ms. Dubin, 1f you know, 1f you have an
opinicn, I'm not asking for a legal opinion here. If
you don't know, you can say 3o0. 366 ——- I have to look
at the reference again -- .92(3){(a)l, the last

sentence also requires the availability of a
continuous standard offer; doesn't itz

A I believe it's .2, 366.91, saying, however,
nothing in this section shall alter the obligation of
each public utility to continually offer a purchased
contract to produce renewable energy.

Q The bottom line of this is, I think we are in
agreement, and if we're not you let me know, is that
FPL has an obligaticn to continucusly offer a standard
offer contract; would you agree?

A Yes.

o Now, at the bottom of page 2 of your direct
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testimecny, golng over to the top of page 3, you say,
the standard offer contract encourages the development
of renewable resources in the state; correct?

A Yes,

Q Ckay. And first of all, I think we can agree
on this as well. But would you agree with me that,
since the enactment of the renewable energy provisions
in 366.91, that not a single renewable provider has
executed a standard offer contract with Florida Power
& Light?

A We had a -- one contract with Manatee County,
and that is still pending at this peoint in time. It
was partially a standard offer contract, and part was
a negotiated piece. And we are walting to -- they've
made some changes to their facility. And we're
waiting to proceed with that.

Q And that -- I'm a little confused whéen you say
it was part standard offer and part negotiated. Am I

wrong in understanding that that was a negotiated

contract?

A It is a negotiated contract.

Q Qkay.

A The —-- the entire contract was a standard
offer contract with a -- an additional portion of it
that was negotiated with -- was on the environmental
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attributes.

Q Right. So I'm correct, though, am I nct, that
not a single renewable provider has executed a
standard offer contract?

A Since the 2006, yes, you are correct. But,
again, it has been used as the basis for contracts.

Q Well, let me ask you this: If you think that
the current standard offer that you've got out there
encourages the development of renewable resources in
the state, to what do you attribute the fact that not
a single renewable provider has executed one?

A Well, as 1s the Commissicn's preference, vyou
know, what we've done is used the standard offer
contract as the basis for negotiations for contracts.
That certainly has worked and continues to work.

In addition to that, since 2006, when we had
filed the standard offer contract there, the standard
offer contract has continually been protested. And
there has -- it's just made it very difficult for any
generator to avail themselves cf the standard offer
contract.

Q Well, are you saying that, because the
standard offer contracts have been subject to
litigation, that you have not had one continuously

available?
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A The one in 2006 was suspended, and the others
have been protested. Yes, there has been -- it's made
it very difficult for generators to avail themselves
of it.

Q Well, so, i1f a generator wanted to sign a
standard offer contract with you, say, tomorrow, would
they not be able to sign the 2003 éontract that's the
subject of this case?

A They would be.

Q So -- I'm just trying to understand if it's
your view that you have had these contracts
continuously available.

A In 2006 the first protest, that there was a
point in time where the Commission had deemed that the
contract was not available. And since that time,
since we have filed the April 2007 and 2008, there has
been protest to them. It makes 1t difficult for a
generator to avail themselves of a contract that's
under protest.

Q But as I said, 1f renewable generator X came
to you this afternoon and said, what have you got in
the way of a standard offer contract, vou would
proffer this 2008 contract, and you would execute it
with them; would vyou not?

A That 1is correct. In addition to that, if a
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renewable generator came to me and said, we want to
negotiate a contract, I would, as I have done,
provided them with a standard offer contract to use as
the basis for beginning negotiations.

Q You talked abocut that several times now, the
standard offer being the basis for negotiations. And
I know you mentioned that in your testimony as well.
So is it your wview that, really what the standard
offer is is a template to start negotiations, as
opposed Lo a viable contract?

A It is a viable contract, and it is also a tool
or basis for negotiating a contract. And as the
Commissicon has stated several times, that it's their
preference to do that.

Q When a company wants to negotiate with you, do
you proffer that standard offer contract to them and
say, here is where we're going to start?

A Yes.

Q Okay. And if they said, well, we would
prefer -- we don't have the resources, or for whatever
reason, we would prefer a standard offer contract, you
would proffer, in this instance, the 2008 contract:;
correct?

yiy Yes. That is correct.

Q If you would turn toc page 6 of your direct
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Cestimony.

A I'm there.

Q At line four vyou say that, many of the things
that Wheelabrator says in this case are just a rehash
of old arguments; correct?

A Yes.

Q Would you agree with me that, since the
enactment of the renewable standards in 366.91 and .92
that relate specifically tc renewable energy, the
Commissicn has not reviewed the terms and conditions

of your standard offer in an evidentiary hearing?

A In an evidentiary hearing?
Q Right, like the one we're about to have here,
A Yes. They have reviewed our standard offer

contract and approved it.

Q But they -- but my question is, they have not
dene so in the context of a hearing where they have
taken testimony from the parties:; have they?

A No, they have not.

Q On that same page, about midway at line 13,
vyou were talking about your 2014 combined cycle unit
with a projected annual equivalent availability of 97
percent. Dc you see that?

A Yes, I do.

Q Do you have -- I should have asked this
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guestion first. Do you have any familiarity with the
cperating characteristics of renewable facilities?

A I have some familiarity with them. What we're
talking about here, though, is the avoided unit.

Q Understood. When you say some familiarity, do
you have familiarity with their operating
characteristics?

A Yeah, some.

Q Are you aware of any renewable generator that
can meet an equivalent availability of 27 percent?

A I'm not sure that I know, but, again, we're
talking about the next planned generating unit, which
has equivalent availability of 97 percent.

Q So is your answer that you don't know whether
or not a renewable -- any renewable generator could
ever meet that standard?

A Of the equivalent availability?

Q Of 97 percent.

A I'm not sure.

Q Well, if it were true ~-- let's just pose this
as a hypothetical -- if it were true that, because of

the characteristics of renewable facilities, 1t would
be highly unlikely that they could meet a 97 percent
availability factor, do you think that the standard

cffer might fall a little short in the area of
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encouraging renewable generation?

A The basis of the standard cffer contract 1s
to -- is to use the next planned generating unit
characteristic so that customers pay no more and have
the same reliabilities as they would under that
contract as they would from the avoided units. That's
what the 927 percent shows.

Q Okay. Let me ask the question again. If you
can assume -- since I think you said that you don't
know one way or another. BRBut if you could assume that
it would be highly unlikely that any renewable
facility could meet that 97 percent, would you agree
that there might be a problem with the standard offer
encouraging renewable generatlion as the statute
requires?

A No. The equivalent availability factor is
used in coming up with the capacity billing factor.
And the commission has reviewed it and looked at it
and sald that the sliding scale approach for capacity
is appropriate, that customers, to make sure that
customers receive the same capacity as they would

under the avoided unit. I might add that Breoward's

annual billing capacity factors in -- gosh, since June
under -- for the Broward North have been up over 27
percent.
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Q So if you have a standard offer contract out
there, and if it's very difficult for renewable
facilities to meet the 97 percent mark, it's still
your opinion that this somehow encourages renewable
facilities? I just want to be sure I understand what
you're saying.

A What I'm saying 1s that the standard offer
contract is based on the next planned generating unit.
And FPL's custcomers should be able to rely on the
protection of the standard offer contract to provide
them with the same reliability and the same costs
under purchase power contracts with a renewable
generatocr as they would if they had the next planned
generating unit.

As far as the 97 percent goes, you know, the
Broward North has performed at that level. And to
relax the standards in the standard offer contract are

just asking customers to pay more to receive less.

Q I will just ask one more time, and then we're
going to move on. And that is that, as I said, you
know, if there are -- it's very difficult for

renewable generators to meet that standard, and no ocne
signs the standard offer, it's your view that you have
still encouraged the development of renewable

generation?
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MR . ANDERSON: Asked and answered several

times on the same guestion. She answered the
gquestion. It is asking the question again and
again.

MS. KAUFMAN: I just want to be sure I
understand your position, Mr. Anderson.

BY M3, KAUFMAN:

Q So is your answer to that yes, Ms. Dubin?

A Yes.

Q Thank you. You talked a moment ago about the
sliding scale. And yocu refer to that on page 7 of
your -~ I think it's your direct, lines 1 to 27

A Yes.

Q And you refer to an order number -- an order

there, order 24989; right?

A Yes.

Q I think -- and I think that you attached part
of that to your rebuttal; didn't you?

A Yes.

Q What's the date of that order?

A 1991, August 1991.

0 AEnd you would agree with me; wouldn't you,
that certainly that order does not address in any way
renewable generators or 366.91 or 82; right?

A I don't think I would agree with that. It
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addresses the standard offer contracts that are
pursuant to those.

Q Can you point me to anywhere in your excerpts
where that order references renewable generation?

A I don't know that it says "renewable
generation.”™ I believe it's referred to the standard
offer contract.

Q 0f course you would agree; wouldn't you, that
that order predates the statutory sections we've been
discussing by, what, about 15 years?

A Yes. It's a 1991 order.

Q Now, still on the the same page of your
direct, at the bottom of page 7, going over to the top
of page 8, you're talking about tradable renewable
energy credits; right?

A Yes.

Q And you talk about the right of first refusal
that was included, or that you've included in your
standard offer contract here. And you refer back;
don't you, to your 2007 standard offer case; correct?

A Yes.

Q Do you know if Wheelabrator tried to
participate in that case?

A I believe they may have.

Q Okay. Would you agree with me, or do you know
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if that docket was subsequently closed without an
evidentiary hearing?

A Yes. I believe 1t was.

g Okay. So you would agree that the Commission
hasn't reviewed that clause and its relationship to
the rule in an evidentiary hearing?

A The Commission issued an order regarding the
RECs, but there was not an evidentiary hearing.

Q The passage that you're guoting on page 8 from
that order was a result of that docket being closed;
correct? Without a hearing, I should add.

A Yes.,

0 I'm goling to turn now to your rebuttal. And
on the bottom of page 2, going over to the top of page
3, you're talking about your next planned unit as a

Mitsubishi G class natural gas fired combined cycle;

correct
A Correct.
Q Are any of these units on your system now?

A A G class?

C Right.

A I don't believe so0. I believe the cones that
are close to it are the F units from west county.

Q This G class unit that you refer to in your

testimony will be the first unit of its type on line
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for you:; right?

A Yes.

Q And so the operating characteristics that
you've used are projected characteristics, if you
will; correct? Because the unit isn't operating vet.

A They're projected in accordance with the rules
regarding the standard offer ccntract and the ten-year
site plan, yes.

Q On the next page, page 3 of your rebuttal --

and we talked about this some -~ your -- on line 12,
you're referring to the fact that you -- and I mean
FPL -- stands ready toc negotiate; correct?

A Yes. We always stand ready to negotiate a
contract to encourage renewable generators. And we
had -- for the contracts that are prior to

Wheelabrator, we had contacted them to begin in April
of last year to start contract negotiations.

Q And we talked about the Manatee contract,
negotiated contract that -- I might characterize 1t as
being in the works, if you will. Have vyou submitted
any cther negotiated contracts tc the Commission with
renewable generators, other than the Manatee one?

A We have not, but we likely will be. We are --
have scme things in the works.

Q I think in one of your interrcgatory responses
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you mentioned that you are negotiating with Palm

Beach?

A Yes, that is correct.

Q T don't want you to reveal any proprietary
infcrmation. But to the extent you can, I recall that

you listed Palm Beach and Wheelabratcor as the entities
with whom vou're negotiating. Are you negotiating

with any other facilities?

A We are beginning. And I can't discuss those
at this point. But we have started negotiations
with -- or are beginning discussicns, 1f you will,

with another counterpart.

Q So with one other company or facility?
A Yes.
@ When do you expect those negotiations te be

concluded?
A Since the newest one that T just menticned?
Q Yes, uh-huh.
A This year scmetime.
Q On the next page of your rebuttal testimony,
page 4, beginning at line 5, you talk about what you

view as the Commission's preference for a negotiated

contract.
A Yes.
Q Okay. You're not saying; are you, that
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somehow your willingness to negotiate excuses you from
having a viable standard offer; are you?

A No. But the Commission has mentioned that
they had a preference for us to negotiate contracts.
They've mentioned that several different times in one
order that I can think of offhand.

Q Now, in the legislation that we locoked at a
little bit ago, the legislature didn't indicate a
preference for negotiated contract; did it?

A I believe they were silent to 1it.

Q I assume that you'wve reviewed Mr. Dalton's
testimony in this case?

A Yes, 1 have.

Q And I want to talk to you for a few minutes
about some of your disagreements with Mr. Dalton.

A Okay.

Q You and Mr. Daltcn have a disagreement
regarding section 8.4.6 in your contract; correct?

A Yes.

Q Ckay. And -- have you turned to that page,
Ms. Dubin? I'm sorry. It's 9.036.

A I'm there.

Q And 8.4.6 is the first paragraph, and then you
also have some disagreements with him on 8.4.8;

correct?
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A Yes.

Q Okay. And I kind of want to loock at those two
together. And let me look at 8.4.8 first. And that
clause gives FPL the ability toc curtaill purchases up

to 18 times a year; correct?

A Yes.
Q And if FPL were to exercise that provision,
and say they exercised it 18 times 1in a year. Would

you agree that that would actually increase the 87
percent availability factor?

A That it would increase the 97 percent
availability factor?

Q Because wouldn't the renewable generator have
to generate additionally tc make up for the times that
you had curtailed it in order to meet that factor?

A I believe that's the way the math would work
out.

Q Okay. I just want to be sure that I'm
understanding.

A Quick to point cut here that these two
sections in the standard offer contract are just about
verbatim from the Commission rules. FPL, you know,
would reduce the output of its next planned generating
unit the same way that -- in that same way the

generator would be curtailed as well.
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G Understand. I'm just trying to understand the
relationship between that and the ability to curtail
the generator. Mr. Dalton had some suggested
language, I guess I would call it, to replace your
language in 8.4.6. Have vou taken a look at that?

A I might add that Mr. Dalton's language would
also not just change the standard cffer contract; it
would change the Commission rules.

Q Now what language are you talking about,

Ms. Dubin?

A He is suggesting a change to 8.4.6 and 8.4.8
of FPL standard offer contracts. That language is
almost verbatim from the Commission rules.

Q Would you agree that the language that he
suggests on -- for 8.4.6 put some, I wWill call them

standards into the provision in your contract?

A Put some standards --7

Q As to when the -- I'm sorry. I was talking
over you. Put some standards in as to when vyou may
curtail,

A Ms. Kaufman, if you might point me to his

language in his testimony.
Q Yes, Jlet me do that. Hold on one second.
It's on page 18, beginning at line 18.

A Yeah, it modified the language that the
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Commission rules have. And the Comission rules are
pretty clear, in fact to be clear, they went ahead and
issued an order also tc make clear that the utility 1is
not required to purchase from a QF when to do so would
result in costs greater than those which the utility

would incur if it did not make such purposes.

Q Is that order 126347

A Yes, it is.

¢ What's the date of that order, Ms. Dubin?

A 1982.

) S0, again, well before the renewable statute;

correct?

A But the statute from the standard offer
contract rules say that the -- and I will quote from
25-17.086, where purchased from a gualifying facility
will impair the facility's ability to get adequate
service to the rest of its customers, but due To
operational circumstances, purchases from qualified
facilities will result in costs greater than those in
which the utility would incur if they did nct make
such purchases or otherwise place an undue burden on
the utility, the utility shall be relieved of
its ebligation under Rule 25-17.082.

Q What you just read us was from order number --

A No. What I just read is from Chapter
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25-17.086.
o And the order that you had previcusly
referenced, 12634, i1s the order from 1983; correct?
A Yes. But it's almost the same exact language
that the Commission rules have. The principle is
still the same, you know, let's not charge customers
more than they otherwlise would be charged.

C I'm still locking at 8.4.8, sheet number

9.036.
A Okay.
Q Is there anything in that provision there that

puts any standards at all on when you can regquire the
renewable generator to reduce output?

A There is a notice in there. There is
different information.

0 But it doesn't give us any information as to
under what situations you may reduce output; does it?

A I believe 8.4.6 talks about the different
situations or the different operational circumstances
that can occur. And then 8.4.8 talks about reducing.
aAnd it talks about notifying -- notification toe the
qualified facility. And it's giving them at least
four hours of notice, and it's based on actual
conditions determined by our operations Jgroup.

Q Sc are you saying that when 8.4.8 refers in

ACCURATE STENOTYPE REPORTERS, INC.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

46

that first line to certain periods, that that's --
you're supposed to read that -- you're supposed to go
back to 8.4.6 to figure out what those certain periods
are?

A I think the whole sections between 8.4.6,
8.4.7, 4.8 all talk about curtailment.

0 So is that a yes? Let me ask the question
again, I might have talked cver, and I apclogize.

Are vyou saying that when 8.4.8 refers to, FPL
may requilre during certain periocds that the renewable
generator curtail, that one needs to go back and read
8.4.¢ to figure out when FPL can exercise that right?

A I think the whole section is under 8.4. It's
called dispatch and control. The whole section from
8.4.1 through the end of it talk about curtailment and
reducticn cf power.

0 So 1s that a yes? That's all I'm trying to
understand, that 8.4.8 is, in essence, modified by
8.4.67

A No, it's not modified; 1it's in addition to.

Q Is it your view that the renewable generator
would need to go back to 8.4.6 to figure out what you
meant by "certain periods"?

A There are certain pericds that they would be

nctified by the company during those periods.
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Q Right. &nd I'm just trying to understand if
that gives FPL a unilateral right te do that, or if

there are scme standards applicable to those certain

pericds. What is your view of that?
A It's based on actual system conditions. And
I'm looking for reference here. But, again, 1t would

be situations for reliability reasons, for safety
reasons, for cost reasons. Those are ali the
situations where we would curtall or reduce power.

Q But 8.4.8 doesn't say that; does 1t?

A No. But the whole section, again, 1is dispatch
and control, 8.4. And, again, let's remember why this
section is here: It's because, you know, where the

next planned generating unit, FPL would reduce output
or curtail production from that unit for reliability
reascns, for cost reasons, just as we would curtail or
reduce power on that next available generating unit,
purchased power contracts have to be the same, to
protect customers and treat them in the same manner.

Q Am I correct that part of your rationale for
this provision, you rely on order number 132477

A 132477

Q Yes. Did I get that right?

A I think you had -~

Q 1 might have said it backwards.
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A Yes. Yes.

Q Okay. So order number 13247, And do yocu know
the year of that order?

gy I believe it was 1983, Again, the concept in
that order, the previous one that you mentioned from
'82, are all consistent with the current statute --
excuse me =-- the current Commission rules regarding
curtailment that has to do with a standard offer
contract,

And those rules are in place to ensure that
customers are protected.

0 If you look at your rebuttal, page 9,
beginning at line 12. And I think in this passage
you're talking about the committed capacity test 1in
section 6.2 of your standard offer?

A Yes.

What is the purpose of that test?

A To ensure the reliability of the unit.

0 When your Mitsubishi G series units come on
line, are they going to have to pass this type of
test?

A Yes, their standard good engineering practices

consistent with manufacturer recommendations.

Q If they fail to pass the test, is there any

penalty to FPL?
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A If they fail the committed capacity test?

Q Right.

A I believe there could be, in terms of GPIF.

Q The GPIF is based on three years of historical
data; correct?

A That is correct.

Q So if the committed capacity test is failed by
your unit in year one, 1is there any penalty in that
year to FPL?

A Not through GPIF. But the testing of our
units is to make them as efficient as possible and
to -- you know, to make sure that we provide -- the
appropriate economic dispatch is important to FPL in
providing good service, reliable service,
cost-effective service to our customers.

Q But there would be no penalty to FPL. I guess
that was a question.

A The penalty is --

Q Monetary penalty or otherwise? Let's just
stick with monetary, make it easier.

A I'm not sure that there is a penalty, per se,
that way. Of course, you know, keeping our units
running as efficiently as possible is always the
appropriate operating of our system.

0 Wouldn't you think that would be the case for
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the renewable generator as well?

A Right. But, again, we put the renewable
generator through the same type of testing that ocur
units would be and treating i1t exactly the same,

Q Except that I think you said there is no
penalty if your unit fails a committed capacity test;
correct?

A There could be a penalty under GPIF. And,
again, i1f we had to perform additional maintenance
or —-- or not have a unit in service or scmething along
those lines, with the objective being toc make our
system as reliable and efficient as possible.

Q Well, if for some reascn a unit didn't gec into
service, or yvou had to perform maintenance on it as a
result of its falling to meet the committed capacity
test, again, correct me if I'm wrong, there is no
penalty to FPL for that; correct?

A Unless it's a GPIF unit, a formal penalty in
that regard, that's correct.

Q Okay. Take a look at page 10 of your
rebuttal, lines 8 through 13. And we have talked
about this preference idea scome, your view that the
negotiated contract is preferable to the standard
offer,

A Line 132 I'm sorry.
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Q I'm sorry, page 10, lines 8 through 13. I was
just trying to summarize what you said.

A Yes.

Q Is it your view that the legislature thinks or
the legislature believes that the standard offer is
somehow inferior to a negotiated contract?

MR. ANDERSON: Object to form, asking her to
speculate what the legislature thinks.
M5, KAUFMAN: I will rephrase it, Bryvan.
BY MS. KAUFMAN:

Q Do you think that secticn 266.91 indicates
that the standard offer contract is inferior to the
negotiated contract?

A No, nor does FPL. There 1s several purposes,
as | stated before, for the standard offer contract.
One is that if's a stand alcone standard offer contract
available to multiple or any generator with different
characteristics, and it's a very good place to start
for contract negotiations.

It's a very good tool, and it's a very good
contract.

Q Flip over, if you would, to page 13, line 8 of
your rebuttal.

A Yes.,

Q You're talking about the minimum 80 percent to
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receive capacity payment. Do you see that?

A Yes,

Q Ckay. Can you tell us the basis for the 80
percent?

A The basis for the 80 percent is the sliding
scale approach for the capacity pavment. It's
a range, if you will, where minimum capacity payments
can be paid to a -- to a generator. And as a capacity
level is greater, they can recelve more capacity
payment .

Q And you reference some of the orders that we
talked about earlier; correct?

A Yes.

Q Do any of those orders reference the 80
percent?

A They don't reference the 80 percent. The
Commission statute as well as the -- excuse me, the
Florida Statutes, as well as the Commission rules,
reference that the characteristics of this should be
based on the next avoided unit.

Q Well help me understand -- I'm sorry.

A I'm sorry. That the 80 to 97 percent is the
expected operating range of the 2014 combined cycle
unit, which is the avoided unit

Q If you could turn -=- I'm scorry. I know you've
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got a lot of papers in front of vyou. Turn or find
section 366,91 again, 1f vou would.

A Sure. One minute.

Q Sure.

A I'm there.

Q Okay. If you loock at sub (3) of the statute.
And do you see it's sort c¢f in the middle of that
paragraph there is a line that starts with "however."
It says, however, capaclity payments are not required?

A Yes.,

@] And it goes on, let me just read it to you, if
that would be all right. However, capacity payments
are not required if, due to the operational
characteristics of the renewable energy generator or
anticipated peak or off-peak capacity factor of the
utility's aveided unit, the producer is unlikely to
provide any capacity value to the utility.

Did T read that correctly?

A Yes.

Q Can you envision a situation where capacity
value would be provided, but the renewable generatcr
would be below 80 percent?

A The point here is that the capacity should be
the same as the next available generating unit --

excuse me -- the next planned generating unit, the
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avoided unit -- sc that customers receive the same
benefits under the purchased power agreement as they
do from the azvolded units.

Q Well can you envision a situaticn where
customers wouild receive a capacity benefit, and the
renewable generator would be coperating below 80

percent? That's possible; is 1t not?

A Excuse me. But, again, the standard here is
to have the same characteristics as the -- excuse
me -- the payments are based on the next avoided unit.

Q Flip over to page 14 of your rebuttal,
beginning about line 10.

A Fourteen?

Q Yes, line 10.

A Qkay.

Q You are referencing some of Mr. Dalton's
testimony, where he took a look at the actual
performance of some of your units; correct?

A Yes.

Q And we've discussed; haven't we, that GPIF
information is historical information based on the
actual operation of your units?

A Yes.

Q and that's what Mr. Dalton locked at and

displayed in his exhibit GCD 2; correct?
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A Yes.

Q Have vyou taken a look at GCD 27

A Yes.

] Okay. Are there any inaccuracies in that
exhibit that you're aware cf?

A Notf any inaccuracies in the exhibit itself.

But the conclusions that are made there are nct

correct. The units that are listed there are combined

cycle units, yes. But they are not of the G caliber

or F caliber, for example, of our west county unitis
If you took a look at those units, which are
much, much more efficient, and the GPIF weouldn't
include them, because, as you menticned, you would
need three years of history to be included in GFIF,

yvou would see that the next avoided unit, the 2014

combined cycle unit, has very similar characteristics

to the west county one and have the -- the very high

equivalent availability and other statistics.

Q When you talk about -- you're still continuing

to talk abeout this issue, turning over to pade 15,
line 5, and you talk about tne EAF of 96.8 is a
projected average value; right?

A Yes.

Q And when vyou say "projected average value,"

it correct that that's what the manufacturer 1is
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telling you the unit will do?

I It's what the unit will do, along with cur
cperating and construction people, ves.

Q Cn that same passage, on page 15, you say that
the numbers exclude maintenance outages; correct? 1
think this is on line 8.

A Yes, they do.

Q Do you know what the scheduled major
inspection and maintenance intervals are for these
units, the Mitsubishi G2

A I'm sorry. Ms. Kaufman, can you repeat that?

Q I will try. I think you've said that, in your
testimony, that your calculations on page 15 at the
top exclude maintenance outages; right?

A Yes, it does.

Q What I was asking you is, do you know what the
maintenance intervals are for these units and how long
they're down for maintenance or how long they are
projected to be down for maintenance?

A I just don't have that information.

Q Ckay.

A If I might, though, go back to a question that

yvou asked me previously. I think I menticoned -- I was
talking about west county units, but I also -- and
about their efficiency. I also should be including
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other units there that have have some actual
performance, Turkey Point Unit, Martin 8, Manatee 3,
which I had referenced in my testimony. I hadn't
stated that before.

Q And those units you're talking about on the
same page at like arcund line 14, 15; correct?

A Yes.,

9 And, again, vycu're not including maintenance
in there; right?

A No. The maintenance is not included in the
ten-year site plan, which is used as the scurce for
the standard offer contract, and, therefore, it does
not include any maintenance.

Q Have these units that you're talking about on
page 15, have they been down for maintenance yet?

A I believe they have, but I don't know the
particulars of it.

Q So you don't know how long they were out or
anything like that?

A No, I do not. You can see the equivalent
availability of those units are extremely high, as
well as consistent with our aveided units.

Q Flip over to page 17 -- wait. Let me go back
a second. Hcld on. Let me -~ I'm sorry. Go back to

page 15. I skipped cne of my dquestions.
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On line 15 at page 15, you talk about the
average to date EAF., Do you see that?

A I'm sorry. Page 157

Q Line 15.

A Which linev?

Q Line 15. Do you see where I am?

A Page 15, line 15? Yes.

Q You're talking about on line 15 these units
and their average to date EAF. Do you see that?

A Yes.

Q Ckay. When you say "average to date," what
pericd of time are you covering there?

A From when the unit went intoc service to today.

Q And is that different for each of the units?

A They had different in-service dates, yes.

Q Do you know what they are?

p:% Not offhand, no. If I could, though, go back
to your previous question on the maintenance of those
units. The planned outage factors that -- listed on
line 6 of the COF of 2.1 percent, that includes the
maintenance there. So it includes -- that 2.1 percent
is included in the base.

Q Ms. Dubin, do you need to take a break? I
want to be sure you're all right.

A I'm okay if everyone else is.
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Q Okay. We've just been going for about an hour
and a half. I theought T would ask.

MR. ANDERSON: How much do you have left?

MS. KAUFMAN: I've got a bit more. I was kind
of at a good break point is why 1 asked. Does
anybody need to take a break? The court reporter
is saying she does. Scrry. Five minutes? If
yv'all need longer, let me khow.

MR. ANDERSON: Quarter after.

MS. KAUFMAN: I will keep the line open, and
we wlll resume at quarter after.

{Short recess).

BY MS, KAUFMAN:

Q Take a look at page 17, line 5 of your
reputtal.

A I'm sorry. I didn't get the page number.

Q Seventeen. Page 17, line 5. And this 1is
where you're talking about the TRECs.

A Yes.

Q And 1if you look at line 5, you have said that
the -- well let me ask you this: Do you think that
the TREC confers a wvaluable right?

A Confers a valuable right?

Q Right. That's a poorly-phrased questicn. I

agree with you.
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vYou would agree with me; wouldn't you, that

the Commission rule -- and I have made that an
exhibit, which is Exhibit No. 6 -- hang on one second.
Because I did -- let's go off the record for a second.

(Discussion off the recordj.
BY M5. KAUFMAN:

Q So, Ms. Dubin, you have Deposition Exhibit No.
5, which is the TREC rule?

A Yes.

Q And you agree that that rule provides that the
TRECs remain the exclusive property of the renewable
generatocr?

A Yes.

Q Okay. Do you think that the TREC is a

valuable commodity to the renewable generator?

A Yes.
Q In the standard offer contract --
A I'm sorry. Ms. Kaufman, if I might finish

that answer --

Q I'm sorry. I thought you were done. GO
ahead.

A It is a -- has a value to it, and it remains
the ownership of the seller. We're talking here about

a right of first refusal.

Q Anywhere in the standard offer contract that
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we're about in this case, does FPL compensate the
renewable generator in any way for the right of first
refusal?

A For The right of first refusal®?

Q Yes.

A We would compensate them for the RECs, because
we purchased them. I might add, just as the right of
first refusal is in all of the ICU standard offer

contracts.

Q But you would agree that there is no
compensation provided for that right -- whether or not
yvou may think it's apprcocpriate -- there is no

compensation for that right provided in the standard
offer; is there?

pay It's part of the contract.

G Well, the TREC is ncot energy, and it's not
capacity; is itz

A It's not energy; 1it's ncot capacity. It's a
right of first refusal for the RECs. So whether the
seller gets paid by somecne else or FPL, they're held
harmless.

Q Just to be clear, my only point is, you are
not intending to compensate the owner of the TREC in
any way for giving FPL the right of first refusal?

A There is not a -- we do not have a payment for

LACCURATE STENOTYPE REPORTERS, INC.
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having the right of first refusal, no, althcugh they
would be compensated if we purchased the RECs from
them, just as they would from any other buyer.

Q And the right of first refusal in your
contract is a 30-day time period; correct?

A Yes.

Q So just so I understand 1t, during that 30
days the renewable generator whe owns the REC may not
sell it tc anybody else; they must ask FPL first if
FPL would like to purchase 1it?

A That's the right of first refusal, vyes.

Q Do you have any familiarity with how RECs are
bought and sold?

A Just that wvery little bit, but not -- I have
not actually purchased them or sold them.

Q Well what's ycour understanding of how RECs are
bought and sold?

A They're commodities, and they're bought and
sold on the market.

Q Do you know if RECs are often the subject of
competitive bids or requests --

A Excuse me?

Q Sorry?

A I'm sorry?

Q Let me state that again. I was going to ask,
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do you know if RECs are often the subject of either
competitive bids or requests for proposals?

A They cculd be.

Q Dc you know what the typical turnaround time
is in, for example, a request for proposal or an
auction situation for a REC?

A They can vary.

Q Can they be less than 30 days?

A Yes. And they can be more than 30 days.

Q ITn a -- let's take a hypothetical situation,
where there was a 15-day aucticon for a REC. In that
situation, would you agree that your provision on RECs
would require the renewable generator to come first to
you -- you being FPL -- and then FPL would have 30
days to decide whether they wanted the REC or not?

A Yes. Yes.

o) And --

n The 30-day right of first refusal for a REC
associated with a standard offer contract -- and,
again, this is for the benefit of FPL's customers.

Q Let's say that there was a 15-day auctiocn; FPL
took 20 days to let the renewable generator know that
it did not want the REC. Then would you agree that
the owner of the REC would have lost that opportunity

to sell this asset?
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A It depends on the circumstances -~ again,
let's go back to what this provision is. It's a
provision in a standard offer contract, a standard
offer contract that i1s available to all types of
generators with all kinds of characteristics.

Now, 1if there is a seller out there or
renewable generator cut there that perhaps wants to
negotiate this right of first refusal fcr the RECs and
have a different time period or whatever 1t might be,
that is certainly available to the renewable generator
in a negotiated contract.

Q Well, in this situation that I've just
described, let's assume that, for whatever reason, the
renewable generator prefers the standard cffer
contract route to a deal with FPL; okay?

A Okay.

Q All right. And in that situation, if they
were involved in a REC auctiocn, where the turn around
time was 15 days, you would agree that certainly it is
possible that they would lose the ability to bid in
that REC under this provision?

A They have entered into a contract. That can
happen with any provision on any contract. Something
could be -- you kncow, there could be a standard coffer

contract. There may be a better deal somewhere else,
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a worse deal somewhere else. They entered into a
contract.
Q I'm not disputing that. I was asking i1£f you

would agree under the scenario I described, that
particular generator would have been unable to sell
its REC at the 15-day auction?

A Possibly ves, pcssibly no. If they came to
FPL and said, vyou know, here 1s your right of first
refusal. By the way, we have, you know, 15 days here.
We would appreciate it if you could get back Lo us
soon, and we could tell them yes or no, and they could
still have the opportunity to bid in that.

Q But certainly your contract doesn't
contemplate that, nor does it require it; does 1it?

A The language is pretty simple there. I think
there is flexibility.

Q Well let me understand that. S are you
saying that that 30-day right of first refusal is
flexible?

A No. I'm saying that, in a situation where we
enter into a standard offer contract with a seller,
and they come to us to give us the right of first
refusal for a REC and say, by the way, we have a
15-day turn around, and we can sell this to somebody

else, We're coming to vou first. We know you have 30
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days. We would appreciate it if you could come to us
sooner so that if you're not going to buy it, we have
the opportunity to sell it somewhere else.

That's certainly socmething reascnable and
something that FPL would certainly work with. Again,
the contract provision is 30 days. We would be under
no legal requirement to do that. But it certainly
would be a situation where you could do that.

Again, if a vendor, a seller, wanted to have
some different type of right of first refusal, that
is -- with a different provision, you know, 15 days,
60 days, whatever it might be, that alsoc can be
handled in a negotiated contract.

Q I think you answered my questicon when you said
that FPL would have no legal right to respond more
guickly thaen 30 days though; correct?

A I think I responded toc your question in
everything I said, not just that piece of it.

Q On page 21 of your rebuttal at line 8, you're
talking about the fact that you have -- again, I use
"you" to mean FPL -- has contracted for and purchased
about 300 megawatts of renewable energy. Can you tell
us from whom this energy has been purchased and how
much? I think you've already told us about the

Wheelabrator contracts. What makes up the rest of the
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300 megawatts?

A Palm Beach, Wheelabrator, Solid Waste
Authority --

THE REPORTER: I'm sorry.
BY MS5. KAUFMAN:

Q Wait a second,. If you ccoculd give us the name
of the entity and the megawatts.

A What we had talked about previously from
Broward, North and South. In addition to that, we
have 47.5 megawatts from Palm Beach Solid Waste
Authority. In addition to that we have -- we have as
available.

Q Okay. S0 let me try to do the math. The
Wheelabrator --

A Wheelabrator and Palm Beach total 157.6
megawatts.

Q And the remainder of the 300, a little bit

less than 150, you're talking about as-avallable

energy’?
A Yes,
Q Is that Palm Beach Solid Waste Facility, is

that 47.5 megawatts a single contract?
A Yes, 1t is.
Q Is it a standard offer contract?

A No, it's not.
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Q Is this the same one that you were talking
about that you're renegotiating, or is that different,
or that you were negotiating?

A We are in the process of renegotiating that,
yes. The additicnal as-available is from Georgia
Pacific, Tomcka Farms, and Ellictt Energy Systems.

Q S0 on page 28 of your rebuttal, line 13, you
give that 157.6 number that we Jjust discussed. That's
the Wheelabrator and Palm Beach capacity; correct?

A Yes.

Q If you would give me a minute, I'm going to
look through my notes.

A Okay.

MS. KAUFMAN: I know we just tock a break, but

I want to take just five minute, and I may be done,

if that would be all right. So 6:40. Thanks.

THE WITNESS: 5:40.
{Short recess).
MS. KAUFMAN: It's up to you, Jean, I guess.
MS. HARTMAN: I'm sorry. You're done?
(Discussion off the record).
MS. KAUFMAN: Yes. I am done. Thank vyou.
CRO5S5 EXAMINATION
BY M5. HARTMAN:

Q Ms. Dubin, I'm going to go ahead and invoke
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Ms. Kaufman's ground rules. If you don't hear me,
please let me know. If you don't understand what I
just said or need clarification, please let me know.
If you need a break, please let me know.

A Yes. Thank you,

Q I wanted to ask you about FPL's determination
of‘costs, those costs that relate to energy utilized
to serve customer load. Within the daily operations
of FPL, is it typical that the energy regquired to
serve customer load will be obtained froem any of
several generators that are either operating or
capable of operating?

A Yes.

Q Qkay. Would there be a difference in costs
associated with obtalining the energy, depending on
which of the variocus generators would be supplying the
energy?

A We provide energy based on economic dispatch,
if that’'s what you're asking, yes, so that your most
efficient units, your least costly units, would be
introduced first and then going through the steps to
more expensive units and less efficient.

Q Can you please describe the procedure used by
FPL to determine the costs to provide energy needed to

serve the customer load?
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A On the daily basis that's handled by our
control room.

Q Okay. And is this information updated
continuously and hourly?

A Yes. It's based on the LAMDA.

Q Okay. Can you tell me why FPL includes the

econeomic dispatch in its operations?

A I'm sorry?

Q I'm sorry. Goc ahead. I was talking cver you.
I'm sorry. I will let you answer.

A First of all, 1t makes sense to do that, to

run your most efficient units first, least costly
first. And we have an obligation to serve, and we
have an obligation to serve our customers in the most
economic way possible.

Q Thank yocu. BAnd I want to turn to costs
involved when renewable generating facilities are
among the generators available to provide energy
needed to serve customer load. I think you have the
statute in front of you, section 366.91.

A Yes, I have it.

) Thank you. Can you tell me the subject of the
statute?

A The subject of the statute is renewable

energy.
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Q Thank you. In paragraph 3 of this statute,
about the third sentence in, there is a sentence that
begins with, the contract shall contain payment

provisions,

A Yes.
Q Can you read that sentence for me.
A The contract shall contain payment provisions

for energy and capacity which are based upon the
utility's full avoided costs as defined in statute
366.051. However, capacity payments are not required
if, due to the operational characteristics of the
renewable energy generator or the anticipated peak and
off-peak availability and capacity factor of the
utility's avoided unit.

0 Okay. Do you also have section 366.051 -—-

A Yes, 1 do.

Q Okay. Can you please read from this section,
beginning -- read the sentence, I guess, where the
word -- with the words "a utility's full" --

A Yes. A utility's full avoided cost =-=- I

believe that's where you are, in the middle?

Q Right. Thank you.

A A utility's full avoided costs are the
incremental cost of the utilities of the electric

energy or capacity or both, which but for the purchase
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from co-generators or small power producers, such
utility would generate itself or purchase from another
source.

Q Okay. And you discussed a little bit earlier
about the analysis known as economic dispatch. Does
that analysis relate to the definition of full avoided
costs given 1in section 366.0517

A Yes, 1t does. The avoided costs would be what
would be the next avallable generating -- excuse me -—-
the next avoided generating unit. And that unit would
be -- excuse me. I'm sorry. I got tongue twisted
here.

It relates to economic dispatch in the fact
that the avoided unit is one where -- and a purchase
power agreement here would be the same costs, so that
customers would not pay any more than they -- under a
purchased power contract as they would if the -- if
the unit was there.

Q Can you generally describe the procedure of
economic dispatch?

A There are -- based on the control room -- this
is kind of a simplified version of 1it. But let me see
if I can take a shot at it. The system LAMDA, which
basically is what each hour of cost is based on the

units that are available up and running, and the
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system controcllers run those units based on those
costs where the least expensive units are run first.

Q Okay. Great. Does the 2008 standard offer
contract filed by FPL with the Commission comply with
the regquirement for payment of full avoided costs when

energy 1is purchased from a renewable generatoxr?

A Yes, 1t does.

Q Okay.

A In fact, it has several different ways in
which the avoided cost -- excuse me -- several

different ways to make payments on that, whether it --
under that purchase power agreement -- excuse me —-—
under the standard offer contract. It can be
levelized payment, early payment, early levelized
payments.

There are various cash flow, various different
ways that generators can make payments -- g&xcuse me —-
can get paid under those contracts. So 1t certainly
does promote renewable generation.

Q Okay. Does FPL keep records of the hourly
avoided costs that result from these economic dispatch
analyses?

A I'm not sure that the system LAMDA is
available. But there is policy information as

avallable information that we provide to the
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Commission at the end ¢f the month.

Q Okay. Changing -- switching topics, I want to
talk about curtailment for a little bit. If you could
please refer to your rebuttal testimony, page 7. Let
me know when you have it in front of you.

A I do.

Q Could you please read lines 1 through 5 for
me .

A Sure. Section 8.4.6 of FPL's standard offer
contract states that FPL shall not be required to
accept or purchase energy from the QF during any
period in which, due to operational circumstances,
acceptance or purchase of such energy would result in
FPL's incurring costs greater than those which it
would incur if it did not make such purchases.

Q Thank you. Can you provide me with a
simple -- simplified description of operational
circumstances that could result in an outcome such
that purchase of renewable energy would result in
FPL's incurring greater costs than 1f renewablie energy
is not purchased? You need me to repeat that? It was
kind of long.

A Yeah, Just tryving to think of an example.

You could have units up and running, and they're at a

certain cost, and that cost is less than what the cost
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of the purchased power contract 1s, and the unit is
loaded and up and running. We're talking about that
operational circumstance, vyour load could be such that
in order to purchase from that contract, you would
have to back down the unit, costing all kinds of
additional costs.

Q Okay. And would this situation, would it be
identified in any economic dispatch analysis of costs?
A Yes, It would be -- I'm just trving to think
of what information is available. LAMDA is not kept.
So it would have to be some kind of a simulation to

show you that.

But it would -- I'm sure that there would be
some type of a record that you could show that this
unit was up and running, and that in order to -- in
order to show that it would nave to be backed down if
that purchased power agreement -- purchased power,
excuse me, was purchased instead.

Q Okay --

A Again, that's from our systems operations
unit, a little bit out of my area. But I do know that
there is information certainly available.

Q Okay. Thank you. If you could please refer
to Mr. Dalton's testimony. Let me know when you have

it. Wculd vyou go to page 20, please.
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A I'm there,

Q Okay. If you would look at line 12 with the
sentence that begins, this provision. If you could
read that line for me, please, or I guess Jjust to the
end of the paragraph, those two sentences.

A It says, this provision allows FPL to balance
its system in times of low demand by cutting back the
REF rather than by ramping down its own generation.

Q Okay. Can you read the next sentence.

A All but the REF energy pavments are based on
avoided cost. FPL's right to do this is subject to no
economic test, but simply has the arbitrary power to
curtail the REF on 18 occasions.

0 Do you agree that curtailment is subject to no
economic tests?

A No. The reason that provision is there in
FPL's standard offer contract is the same reason why
it's there in the Commission rules. It's there to
protect customers so that customers are not paying
more for these purchased power agreements than they
would have for the avoided unit or paying more than
they would be.

Q Okay. Is this from economic analysis,
dispatch analysis?

A Is this -- when you say is this from economic
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analysis, would we -- I'm sorry, if you could repeat
that.
Q Your previous answer, 1s that based on

economic dispatch analysis?

A Yes, based on the unit commitment program.
And it's based on, again, that the economic dispatch,
so that the most efficient units are run first, and
that customers benefit by paying the least cost.

Q Thank vyou. I'm going to switch topics and
talk abeout Mr. Dalton's -- Mr. Dalton's testimony on
page 20. If you would turn te that.

And can you tell me, how does Mr. Dalton's
suggested compensation -- and by that I mean for
compensation beyond payment for capacity and energy.
How does that fit into the analysis cf costs that
underlie economic dispatch based -- and I will -- yes,
how does the -- let me try again.

How does the suggested compensation —-

Mr. Dalton's suggested compensation; that is,
compenéation beyond capacity and energy, how does that
fit into the analysis of cost that underlies economic
dispatch?

A It doesn't. What it does is it just charges
customers more. And that's the whole point of the

standard offer contract being based on the next
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planned generating unit. If these -- 1f this unit is
there -- excuse me. If the purchased power agreement
is costing customers more, then it's against the
standard offer contract.

The wheole point of this provision is to have
customers take no more for this purchased power than
they would from the next planned generating unit. And
under his proposal, basically, customers would pay
more.

They would receive the same energy but pay
more, basically paying them for not operating, which
certainly doesn't make sense to me. And it would be
violating the standard offer contract, as well as the
Commission rules.

Q If I could ask you to go back to your rebuttal
testimony on page 7, beginning at line 7.

A I'm there.

Q You're ahead of me. Okay. Beginning with
line 7, can you -- can you read that paragraph for me?
A This contract provision is taken almost

verbatim from Commission Rule 25-17.08%6 that states:
Where purchases from a qualified facility will impair
the utility's ability to give adequate services to the
rest of its customers, or due to operational

circumstances, purchases from gqualifying facilities
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will result in costs greater than those which the
utility would incur 1f it did not make such purchases
or otherwise place an undue burden on the utility, the
utility shall be relieved of its obligation under Rule
25-17.082 FAC to purchase electricity from a
qualifying facility.

This striking similarity can alsc be seen on
page 11 of Mr. Dalton's deposition transcript.

Q Could vou please describe for me a situation
that could develop that would have within it this
undue burden. Can you give me an example of that
situation that would arise?

A The burden I think would be the same situation
as I described before, you know, backing down a unit,
having a unit up and running and having to back it
down in order tc accept a purchased power contract.

Q You had referenced a couple of the
Commission's admin rules in this paragraph. Can you
explain the manner in which FPL complies with those
rules in a situation where purchase from a renewable
geherator would place an undue burden on FPL.

A If we were in a situation where we would have
to not accept purchases from a purchased power
agreement, our systems operations pecple notify them

as soon as possible that that situation is occurring.
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Q Ckay. And I think we -- you said earlier that
in the 2008 standard offer contract, the
availability -- well, the available -- let me ask
this. What availability is regquired of a renewable
generator in FPL's 2008 standard offer contract?

A To receive payments, the -- there is a sliding
scale that the renewable generator has to operate
between 80 and 97 percent; eighty being they would get
a capacity payment, portion of the capacity payment;
97 percent to get 100 percent of the capacity payment,.
It's a sliding scale based on performance.

Q Okay. And tell me how FPL arrived at the --
at 97 percent in the sliding scale in the standard
offer contract.

A Yes. The minimum requirements for a standard
offer contract as described in the Commission rules
says that you need to provide equivalent availability
of the avoided unit. The egquivalent availability
factor of the avoided unit is 97 percent. Therefore,
that unit is used for the capacity billing factor.

And the -- based on actual performance and
analysis of our engineering and construction people,
that the performance ¢f that unit would be between 80
and 97 percent. That's why the scale is set at that.

Q Okay. And it's true that all the generating
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units in the FPL fleet do not have an availability of
97 percent; is that correct?

A I'm sorry?

Q Let me phrase it this way. Do all the
generating units in the FPL fleet have an availability
of 97 percent?

A No. There are different types of generating
units. If you look at some of the newer units, the
more efficient units, they have equivalent
availability factors in that 96 tc 98 percent range.
30.5, one comes to mind I c¢ited in my testimony. Then
the newer units that are coming on, west county units,
they will all have that equivalent availability
factor.

Q Okavy. From -- based on your experience at
FPL, do you believe it's typical for a plant to have a
reduced availability as the plant ages, say in the
second and third decade of service and beyond that?

A It could. It really depends, you know, a lot
of different variables there; what type of unit it 1is,
what -- what fuel source it has, different maintenance
criteria. There can be a lot of different variables
there. But I would agree, as things get older, that
1s a possibility, vyes.

Q Okay. But in the standard cperating --

ACCURATE STENQTYPE REPCRTERS, INC.
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standard operating contract, FPL does not set the
availability based on reduced availability associated
with the older plants in service?

A No. 2As the rules call for, it's based cn the
next planned generating unit. And for FPL, as stated
in our ten-year site plan, it's the 2014 combined
cycle unit. And the characteristics of that unit are
what's reflected in the standard offer contract, and
all purchased power has tc measure up to that.

Q Okay. What would support using a new or
planned unit as a basis fbr regquirement in a standard
offer contract?

A I'm sorry. Could you repeat that please?

Q Sure. What would support using a newer
planned unit as a basis for requirement set forth in
the standard c¢perating contract?

A The newer planned unit would be the one that
we have listed there, based on the techneclogy that's
available, the cost of it, the performance of it. All
of those characteristics of that unit are compared in
our ten-year site plan toc determine the next planned
unit.

0 Ckay. Would you please refer now to the
infeormation provided by Wheelabrator in respcnse to

staff interrogatory number six and let me know when
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you're there.

A I'm sorry. Wheelabrator's responses to FPL --—
Q Ne. I'm sorry. The Commission staff --

A You're talking about FPL's responses then?

Q No, Wheelabratcor's. If you don't have it, I

can ask the question in a different way.

A That's okay. I think scmebody has handed me
it here. Okay. I'm there.

Q Okay. Could you please explain for me how the
right of first refusal of TRECs, how that is in
compliance with Rule 25-17.230.

A Yes. First and foremost, the seller owns
those RECs. And that certainly complies with rule.
And that's basically what the rule says, 1s that the
seller retains the right to ownership of the RECs.

The only thing the right of first refusal does
is just that, is that it provides ~- 1f the seller is
going to sell to somebody else, they come to FPL
first, and we match the price. They're held harmless,
whether they receive payment frcom FPL or another
buyer. It's just that simple.

And the purpose of it is, of course, sc that
the benefit is that FPL's custcomers have the RECs.

Are you still there?

Q I'm sorry. Would you say that the FPL

ACCURATE STENQTYPE REPORTERS, TNC.
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standard offer contract offers an opportunity to
mitigate fuel cost volatility?

yiy Yes. It provides a different fuel source. It
provides us a purchased power contract, and that --
it's based on avoided costs, yes. But it's another
factor in the mix.

MS. HARTMAN: 0Okay. That's all my guestions.

Thank you for your time.

THE WITNESS: Thank vyou.
MS. KAUFMAN: Bryan, do you have any
questions?
MR. ANDERSON: I just have one guestion.
CROSS EXAMINATION
BY MR. ANDERSON:

G Ms. Dubin, you were asked some questions by
Ms. Kaufman assuming the 1987 standard offer contract
you reviewed at page 7 of 13 and asked you some
gquestions about a 70 percent factor. Would you
comment further on that.

A Yes. One thing I think is important that the
section that I read from and we're talking about is
under the default section of that contract. And it
talks abcut after April 1st, 1992, the QF fails to
maintain a 70 percent capacity factocr on the 12-month

rolling basis for 24 consecutive months.
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What I would like to add here is that, 1f you
go to the original sheet number 9.040 in FPL's
standard offer contract, item 12 is the default
section, section C states, after the capacity delivery
date, the facility fails for 12 months -- 12
consecutive months paying the annual capacity billing
factor as described in appendix'B of at least 70
percent.

Again, these two provisions are almost
identical, and of course talking about the 70 percent,
and it's in a situation of default.

So just to make it clear that, in that 1987
standard offer contract, that that default provision
that includes the 70 percent is also included in the
2008 standard offer contract default section.

MR. ANDERSON: That's all we have. We would

like to reserve signature, and we're happy to order
a copy.

MS. KAUFMAN: Okay. Let's go off the record

for a second.

{Discussion off the record).

(The deposition was concliuded at 6:1> p.m.

Reading and signing is not waived) .
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CERTIFICATE OF OATH

STATE OF FLORIDA )
COUNTY OQF LEON )

I, the undersigned authority, certify that said
designated witness personally appeared before me and was
duly sworn.

WITNESS my hand and official seal this ng‘ day
of January, 2009.

Marad A Wm

SARAH B, GILROY
1-800-934-9090
B50-878-2221

Commmsqon #0D508916
Expires February 2, 2010

STATE OF FLORDA m_dlrﬂm-mm e WRR-T010J
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CERTIFICATE OF REPORTER
STATE OF FLORIDA )
COUNTY OF LEON )

I, SARAH B. GILRQY, Registered Professional Reporter,
certify that the foregoing proceedings were taken before
me at the time and place therein designated; that my
shorthand notes were thereafter translated under my
supervision; and the foregoing pages numbered 1 through
86 are a true and correct record of the aforesaid

proceedings.

I further certify that I am not a relative, employee,
attorney or counsel of any parties, nor am I a relative
or employee of any of the parties' attorney or counsel
connected with the action, nor am I financially

interested in the action.

DATED this {3é’éday of January, 2009.

Yasrad &, Mﬂu

SARAH B. GILROY, RPR?)ﬂRR
Notary Public
1-800-934-90%0
B50-878-2221

My Commissicon Expires: 02-02-10
My Commission Number: DD 075718

ACCURATE STENOTYPE REPORTERS, INC.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

88

PAGE

ERRATA SHEET

LINE CORRECTION

WITNESS

ACCURATE STENOTYPE REPQRTERS,

INC.




89

ACCURATE STENOTYPE REPORTERS
2894-A Remington Green Lane
Tallahassee, Florida 32308

850-878-2221

January 14, 2009

BRYAN S5. ANDERSON, ESQUIRE
Florida Power & Light Company
700 Universe Boulevard

Juno Beach, Flcrida 33408

re: Deposition of Korel M. Dubin
Dear Mr. Anderson:

Enclosed is your copy of the above deposition. As your
witness did not waive reading and signing, please make
the necessary arrangements for your witness to read your
copy within 30 days, noting any corrections on the
errata sheet, which I have attached as the last page of
the deposition, and date and sign the errata sheet and
return the sheet to Vicki Gordon Kaufman, Esqguire.

If a signed errata sheet is not produced within 30 days,
pursuant to The rules, the deposition may be used for
any purpose allowed under the applicable rules.

Thank you for your assistance in this matter.

Sincerely yours,

oarah £

SARAH B. GILROQOY, Court Reporter

cc: Vicki Gordon Kaufman, Esquire
Jean Hartman, Esquire
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STATE OF FLORIDA

OFFICE OF THE GOVERNOR
EXECUTIVE ORDER NUMBER 07-127

Establishing Immediate Actions to Reduce Greenhouse Gas Emissions
within Florida

WHEREAS, with nearly 1,350 miles of coastline and a majority of citizens living near
that coastline, Florida is more vulnerable to rising ocean levels and violent weather than

any other state; and

WHEREAS, global climate change is one of the most important issues facing the State

of Florida this century; and

WHEREAS, Florida is the second fastest growing state in the union with respect to the

annual increase of new greenhouse gas emissions; and

WHEREAS, immediate actions are available and required to reduce emissions of

greenhouse gases within Florida; and

WHEREAS, efforts are underway at the national level to begin addressing greenhouse

gas emissions; and

FLORIDA PUBL!C SERV]CE COMIV[ISSKON

DOCKET No. O 8 Miz,fz

COMFPANY M!beela ra_—foc gﬂhanb;
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WHEREAS, Florida has committed to becoming a leader in reducing emissions of

greenhouse gases which are causing changing Earth’s climate; and

WHEREAS, Florida, together with international leaders and experts, is hosting the Serve

to Conserve Climate Change Summit on July 12 and 13, 2007 in Miami, Florida;

NOW, THEREFORE, 1, CHARLIE CRIST, as Governor of Florida, in
obedience to my solemn constitutional duty to take care that the laws be faithfully
executed, and pursuant to the Constitution and laws of the State of Florida, do hereby

promulgate the following Executive Order, to take immediate effect:

Section 1. T hereby establish greenhouse gas emission reduction targets for the
State of Florida as follows: by 2017, reduce greenhouse gas emissions to 2000 levels; by
2025, reduce greenhouse gas emissions to 1990 levels; by 2050, reduce greenhouse gas
emissions by 80% of 1990 levels.

Section 2. I hereby direct the following actions by members of my
Administration in order to produce immediate reductions in greenhouse gas emissions
within Florida;

1. The Secretary of Environmental Protection shall immediately develop rules as

authorized under Chapter 403, Florida Statutes, to achieve the following:
« Adoption of a maximum allowable emissions level of greenhouse

gases for electric utilities in the State of Florida. The standard will



require at minimum, three reduction milestones as foliows: by 2017,
emissions not greater than Year 2000 utility sector emissions; by
2025, emissions not greater than Year 1990 utility sector emissions;
by 2050, emissions not greater than 20% of Year 1990 utility sector
emissions (i.e., 80% reduction of 1990 emissions by 2050);

« Adoption of the California motor vehicle emission standards in Title
13 of the California Code of Regulations, effective January 1, 2005,
upon approval by the U.S. Environmental Protection Agency of the
pending waiver, which includes emission standards for greenhouse
gases, submitted by the California Air Resources Board; and

» Adoption of a statewide diesel engine idle reduction standard.

2. The Secretary of Community Affairs shall immediately:

» Convene the Florida Building Commission for the purpose of revising
the Florida Energy Code for Building Construction to increase the
energy performance of new construction in Florida by at least 15%
from the 2007 Energy Code. The Commission should consider
incorporating standards for appliances and standard lighting in the
Florida Energy Code. Target implementation date for the revised
Florida Energy Code for Building Construction is January 1, 2009;

» Initiate rulemaking of the Florida Energy Conservation Standards,
Chapter 9B-44, Florida Administrative Code, with an objective to

increase the efficiency of applicable consumer products authorized



Section 3.

under s. 553.957, Florida Statutes, by 15% from current standards for

implementation by July 1, 2009.

I hereby request the Florida Public Service Commission to take the

following actions for the electric utility sector in order to open the market to

clean, renewable energy technologies, thus avoiding future greenhouse gas

emissions:

Not later than September 1, 2007, initiate rulemaking to require that
utilities produce at least 20% of their electricity from renewable
sources (Renewable Portfolio Standard) with a strong focus on solar
and wind energy;

Not later than September 1, 2007, initiate rulemaking to reduce the
cost of connecting solar and other renewable energy technologies to
Florida’s power grid by adopting the Institute of Electrical and
Electronics Engineers (IEEE) Standard 1547 for Interconnecting
Distributed Resources with Electric Power Systems as the uniform
statewide interconnection standard for all utilities; and

Not later than September 1, 2007, initiate rulemaking to authorize a
uniform, statewide method to enable residential and commercial
customers who generate electricity from on-site renewable
technologies of up to 1 megawatt in capacity to offset their
consumption over a billing period by allowing their electric meters to

turn backwards when they generate electricity (net metering).



Section 4. All state agencies departments under the direction of the Governor are
hereby directed, and all other state agencies are hereby requested, to assist those carrying

out the directions in this Executive Qrder.

IN TESTIMONY WHEREQOF, | have
hereunto set my hand and have caused the
Great Seal of the State of Florida to be
affixed at Tallahagsce, The Capitol, this 13"
day of July,

GOVERNOR

ATTEST:

/
sﬁsCB'ETARY OF STATE Q




BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition of Florida Power & Light ) Docket No. 050806-EQ
Company for Approval of Renewable Energy ) Dated September 21, 2006
Tariffs and Standard Offer Contracts )

NOTICE OF WITHDRAWAL OF
PETITION FOR FLORIDA POWER & LIGHT COMPANY
FOR APPROVAL OF RENEWABLE ENERGY
TARIFFS AND STANDARD OFFER CONTRACTS

As directed by the Commission in Order No. PSC-06-0486-TRF-EQ in Docket Nos.
050805-EQ, 050806-EQ, 050807-EQ and 050810-EQ (the “Standard Offer Contracts Order™),
issued June 6, 2006, and in compliance with Order No. PSC-06-0555-FOF-EI in Docket No.
060225-EI (the “West County Need Determination Order™), issued June 28, 2006, Florida Power
& Light Company (“FPL”) petitioned the Commission for approval of its renewable energy
tariffs and standard offer contracts on July 27, 2006. By filing the petition and its renewable
energy tariffs and standard offer contracts, FPL fulfilled its obligation under the West County
Need Determination Order to file “additional standard offer contracts for consideration of
renewable energy providers™ before the Commission’s deadline of August 21, 2006.

The Standard Offer Contracts Order authorized Commission Staff to administratively
approve the additional tariffs and standard offer contracts required by that order. However, the
Standard Offer Contracts Order became the subject of a petition for formal hearing and for leave
to intervene by the Florida Industrial Cogeneration Association (“FICA™) on June 26, 2006. As
a result of FICA’s request, the Commission’s order did not become final and, therefore, the
Staff’s authority to administratively approve the tariffs and contracts filed pursuant to the order is
uncertain, At this time, FPL believes it is appropriate to withdraw its current petition for

approval of renewable energy tariffs and standard offer contracts with the commitment that FPL

FLORIDA PUBLIC SERVICE COMMISSION
pOCKET No, 080193 £ Bexcnismir [ l’
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will promptly re-file renewable energy tariffs and standard offer contracts when FICA’s request
has been resolved, or as soon as otherwise may be appropriate.

FPL wishes to make it clear that it remains receptive to negotiating with prospective
renewable energy providers, and that FPL is prepared to submit any resulting agreements for
Commission approval as provided for under applicable laws and regulations. FPL reiterates its
commitment to encouraging development of renewable energy, consistent with the direction of
the Florida legislature and the Commission, for example by negotiating and being continuously
available for negotiation of custom purchased power contracts with renewable energy providers,
and by filing renewable energy tariffs and standard offer contracts with the Commission when

appropriate.

Respectfully submitted,

By: s/ Brvan Anderson

Bryan Anderson

Senior Attorney

Authorized House Counsel No. 219511
Florida Power & Light Company

700 Universe Boulevard

Juno Beach, Florida 33408-0420

(561) 304-5253

(561) 691-7135 Telecopier



CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished
via electronic delivery this 21% day of September, 2006, to the following:

Wm. Cochran Keating, I'V, Esq.
Florida Public Service Commission
Gerald L. Gunter Building

2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

Florida Industrial Cogeneration Association (Zambo06)
Richard A. Zambo

c/o Richard A. Zambo, P.A.

2336 S.E. Ocean Boulevard, #309

Stuart, Florida 34996

s/ Bryan Anderson

Bryan Anderson

Senior Attorney

Authorized House Counsel No. 219511
Florida Power & Light Company

700 Universe Boulevard

Juno Beach, Florida 33408-0420

(561) 304-5253

{561) 691-7135 Telecopier




STANDARD OFFER CONTRACT
FOR THE PURCHASE OF
FIRM CAPACITY-AND ENERGY

FROM A QUALIFYING FACLLITY

., . M
THIS AGREEMENT is made and entered into this 20 day of %@/
l?é 2 by and between SES Broward Company, Limited Partnership, herelnafter céferred
to as "QF" and Florida Power & Light Company, hereinafter referred to as "FPL" or the

nCompany™; a private utility corporation organized under the laws of the State of Florida,

The QF and FPL shall collectively be relerred to herein as the "Parties”.

WITNESSETH:

WHEREAS, QF desires to sell, and FPL desires to purchase electricity to be
generated by the QF consistent with Florida Public Service Commission (FPSC) Rules 25-
17.80 tbiough 25-17.89 of Order No. 12443, Docket No, 820806-EU; and

WHEREAS, QF has signed an lnte;connection Agreement with the utility in
whose. service .terr!tory the QF's generating facility is located, attached hereto as
Appendix A; and ‘

WHEREAS, the FPSC has approved this following Standard Offer Contract for
the Purchase of Firm Capacity and Energy from a Qualifying Facility;

NOW, THEREFORE, for mutual consideration the Parties agree as follows:

FLORIDA PUBL!{“ SERVICE COMMISSION
DOCKET NG. § (e 93E S /S5
C@MPANV rator_Tecdhnoleyres, Zac.

- Page lof §3  WITNESS QMW Isper Cottract for W<
S DATE &{/ 22]0? Bioward Eacclires

]




1. Facility
QF contemplatas instaliing and operating a 76,000 KVA A. €. synchronous

gensratar !ocatad Tast of 1. S, Rt %41 and North of Griffin Rd., 3roward County,

Florics., The generztor i designed 1o produce a maximum of §4,100 kilowar:s (K'W) of

-

electric power at an 85% power factor, such equipment being hereinaitar referred to as

"Facility."

2. Term of the Agreement

This .-\greemént shall Segin immediately upon its execution by the parties and
shall end at 12:91 AN, August |, 2909,

Notwithstanding the foregoing if construction and commercial operation of the
Facility are not accomplished by (JF before April 1, 1992, this Agreement shall be

rendered of no force and effect.

3. Sale of Electricity bv QF

FPL agrees to purchasz all of the electric power generated at the Facility and
transmitted to- FPL by QF. The purchase and saie of electricity pursuant to this
Agreement shall be construed as a net billing 2arrangement. The billing methodology may
be changed at the option of the QF, subject to thé following prav_isions:

{a) not more frequently than once every twelve months;

{b) to coincide with the next Fu-gl. and Purchased Power Cost RCCO;IEFY

_ Factor billing period;

(c) upon at least thirty days advance written notice to the Company;

(d}. upon the installation of any additional metering equipment reasonably

Page 2 0f |3




required to effect thé change In billing and upon payment by the QF for such metering
cquipment and its lrstallationy

(e) upon completion and approval of any altecatlons to the Interconnection
reasonably required to elfect the change In bllling and upon payment by the QF for such

alteratlons; and

(f) where the election to change billing methods will not contravene the
provisions of the tariff under which the Facility recelves electrical service, or any

previously agreed upon contractual provision between the QF and the Company.

&, Payment for Electricity Produced by QF

4.1 Energy -
FPL agrees to pay the QF for energy produced by the Facitity and delivered to
the Company in accordance with the rates and procedures contalned In Rate Schedule
COG-2 attached hereto Appendix B and as may be amended from time to time. Prior to
April I, 1992 QF will receive energy payments based on FPL's actual avoided energy
costs, After April 1, 1992 QF's energy payments will be based on the lesser of FPL's

.

actual avoided fuel costs or the fuel cost of the Statewide Avoided Unit as defined In

COG-2, such comnparison to be made hourly.

%2 Capacity
§.2.1 Capacity Payment, FPL agrees to pay QF for the capacity described in

Paragraph 3.2.2 in accordance with the rates and procedures contalned in Rate Schedule
COG-2, as it may be amended and approved {rom time to time by the FPSC, and pursuant
to the election of Option A of Rate Schedule COG-2.

. Page 3of 13




The capacity payment will be made in accordance with the schedule

. pfovlded below, |
‘ MONTHLY CAPACITY PAYMENT RATE

$/K¥W/MONTH
_____.__——-—-o-—-—- ----- S it — i
CAPACITY
PAYMENT
YEAR RATE
87171989 - 33171990 9.0%
8/171990 - 3/31/1991 9.53
a/1/1991 - 3/31/1992 10.03
8/1/1992 - 3/31/1993 14,30
8/171993 - 331/199% 15.60
a/1/199% - 3/31/1993 16.45
8/171993 - 33171996 17.33
8/171996 - 3/31/1997 18.27
8/1/1997 - 3/31/1998 19.23
s/1/1998 - 3/31/1999 20.29
8/1/1999 - 3/31/2000 21.39
4/1/2000 - 3/31/2001 22.55
B A
s/t -

" /172003 - 3/31/200% 33.13
/172008 - 3/31/2003 35.92
8/1/2005 - 3/31/2006 36.81
8/1/2006 - 3/31/2007 33.3%0
8/1/2007 - 3/31/2008 40,39
8/1/2008 - 3/31/2009 - 43,10
8/1/2009 - 8/01/200% 35.43

" Page §of 13




8.2.2 Committed Capacity. It s the Intent of QF to sell 30,600 KXW of

. committed capacity, beginning on August 1, 1939, QF shall have the one time option of
finalizing Its commitied capacity after Initial Facllity testing and specify when capacity
payments are 1o begla, Such option shall be exercised by providing formal written notice,
in accordance with Paragraph 9.7, Informing FPL of any change In the committed
capacity and beginning date above. In the event such notice is not recelved by FPL prior
to the commercial In-service date of the Facllity or April I, 1990, whichever occurs irst,

the committed capacity specilied in this Paragraph shall be considered as the QF's

committed capacity,

5.  Electricity Production Schedule

During the term of this Agreement, QF agrees to: o &

(a) Provide FPL prior to October 1 of each calendar year an estimate of thel

amount of electricity to be generated by the Facillty and delivered to the Company for

. , ' each month of ‘the foilowing calendar yéaf. including the time, duration and [nagnitu.de of

any planned outages or reductions in capacity;

) Promptly update the yearly generation schedule and maintenance
schedule'as and when any changes may be determined necessary;
(¢) Coordinate its scheduled Facility outages with FPL; and
{d) Comply with reasonable requirements of FPL regarding day-to-day or
hour-by-hour communications between the parties relative to the performance of

this Agreement.

6. QF's Obligation 1f QF Receives Early Capacity Payments

The QF's payment option c¢holce pursuant to paragraph §.2.1 may result in
payment by FPL for capacity delivered prior to April 1, 1992. The Parties recognize that
. capacity payments paid through March 31, 1992, are in the nature of “early payment® for
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» future capacity benellt to FPL., To ensure that FPL wil) recelve & capacity benefit for
which early capacity payments have been made, or alternatively, that the QF will repay
. the amount of early payments recelved to the extent the capacity benefit has not been

conlerred the following provisions will applys

EPL shall establish a Capacity Account. Amounts shall be credited to the
Capacity Account each month through March, 1992, In the amount of FPL's capacity
payments made to the QF pursuant to QF's chosen payment option from Rate Schedule
COG-2. The monthly balance In the Capacity Account shall accrue interest at an annual
rate of 10.5%. Commencing on April 1, 1992, there shall be debited from the Capacity
Account an Early Pajment Offset Amount to reduce the balance In the Capacity Account,
Such Earfy Payment Offset Amount shall be equal to that ameunt which FPL would have_
paid for capacity In that month, if capacity payments had been calculated pursuant.tci.
Option A In Rate Schedule COG-2 and the QF had elected to begin recelving payments on
. . April 1, 1992, minus the monthly capacity payment FPL makes to QF pursuant t;a the
capacity payment option chosen by QF In Paragraph ¢.2.1.

The QF shall owe FPI; and be liable for the credit balance In the Capacity
Account. FPL agrees to notify QF monthly a; to the current Capacity Account balance,
Prior to receipt of advance capacity payments the QF shall execute a promise to repay
any credit balance in the Capacity Account in the event the QF defaults pursuant to this
Agreement. Such promise shall be secured by means mutually acceptable to the Parties
and in accordance with the provision of Rate Schedule COG-2. The specific repayment
assurance selected for purposes of this Agreement is a Surety Bond subject fo the final
approval by FPL 90 days prior to'the payment of any early sapacity payments. The total
Capacity Account shall immediately become due and payableﬁ in the event of default by
the QF. The QF's obligation to pay the credit balance In the Capacity Account shall

. survive termination of this Agreement.
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7. Non-Performance Provisions

QF shall not receivz a capacity payment during any month in which the twefve
months rolling average of the QF's capacity factor does not equal or exceed 70% as
defined in Rate Schedule COG-2. In addition, if for any menth after April 1, 1992, the QF
fails to a.chieve a 70% capacity factor on a 12 month rolling average basis and the QF has
received capapity payments prior to April 1, 1992, the QF shall be liable for and shall pay
FPL an amount equal to the Early Payment Qffset Amount for the month; provided,
however, that such calculation shall assume that the QF achieved a 70% capacity factor.
Any payments thus required of QF shall be separately invoiced by FPL to QF after each
month for which such repayment is due and shall be paid by QF within 20 days after
receint of such invoice by QF. Such repayment shall be debited from the Capacity
Account as an Early Payment Cffset Amount.

In no event shall the QF repay to FPL for non-performance any amounts which

exceed the current balance in the Capacity Account.

3. Default

Should any one of the.following conditions exist, FPL shéll have the right to
declare the QF in default under this Agreement.

(a) The QF ceases all electric generation for 12 consecutive months.

(b) After April [, 1992, the QF fails to maintain a 70% capacity factor on a
twelve month rolling average basis for 2¢ consecutive months.,

() The QF ceases the conduct of active business; or if proceedings under
the Federal Bankruptcy Act or insolvency laws shall be ins_titute.d by or for or against QF;
or if a receiver shall be appointed for the QF or any of its assets or pro_pertfes; or'if any

part of the QF shall be-attached, levied upon, encumbered, pledged, seized, or taken under .
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any judicla) process and such proceedings shall not be vacated or fully stayed within 30
days thereof] of If the QF shail make an assignment for the benefit of creditors, or admit

In writlng its Inabllity to pay its debts as they become due,

(d) The QF fails to give proper assurance of adéquate performance as
specified under this Agreement within 30 days after FPL, with reasonadle grounds for
insecurity, has requested in writing such assurance.

() The QF materially fails to perform as speclfied under this Agreement.

Once this contract Is declared to be in default, upon written notice to the QF

the then current balance In the Capacity Account shall be paid to FPL.

9. General Provisions .

-
-
.
]

9.1 Permits, QF hereby agrees to seek to obtain any and all ;ovém‘nenta
permits, certifications, or other authority QF is required to obtaln as p prerequisite to
engaging in the activitles provided for in this Agreement. FPL r:erebr agrees 1o seek to
obtain any and all governmental permits, certifications or other authority FPL is required
to obtaln as a prerequisite to engaging in the activities provided for In this Agreement.

9.2 Indemnification. QF agrees to indemnify and save harmless FPL, its

subsidiaries, and their respective employees, officers, and directors against any and all
liabllity, loss, damage, costs or expense which FPL, Its subsidiaries, an.d theic respective
employees, officers and directors may hereafter incur, suffer or be required to pay by
reason of negligence on the part of QF in performing Its obligations pursuant to this
Agreemem or QF's failure to abide by the provisions of this Agreement, FPL agrees to
indemnify and save harmless QF against any and all liability, loss, damage, cost or
expense which QF may hereafter incurr, sulfer, or be required to pay by reason of

negligence on the part of FPL in performing its obligatlons pursuant to this Agreement or
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FPL's fallure to ablde by the provisions of this Agreement, QF agrees to Include FPL as
an additional Insured In any Jability Insurance policy or policies QF obtalns to protect
QF's Interests with respect to QF' Indemnity and hold harmless assurances to FPL

contained In this Section.

9.3 Renegotiations Due to Regulatery Changes, Anything In this Agreement

to the contrary notwithstanding, should FPL at any time during the term of this
Agreement fail to obtain or be denied the FPSC's authorization, or the authorization of
any other regulatory body which now has or In the future may have jurisdiction over FPL's
rates and charges, to recover from jts customers all of the payments required to be made
to QF under the terms of this Agreement or any _subsequent amendment to this
Agreement, the parties sgree that, at FPL's option, they shall renegotiate this Agreement”
or any applicable amendment. If FPL exercises such option to renegotiate, FPL shalf not
thereafter be required to make such payments to the extent FPL's authorization to
recover them from its custom'ers_is.not obtalned or Is denied, Fl"l.'s. exerclse of its option
to renegotiate shall not reliew‘re the' QF of Its ob!igation' to repay the balance In the
Capacity Account. [t Is the Intent of the partles that FPL's payment obllgations under
this Agreement or any amendment hereto.are conditioned upon FPL's being fully
reimbucsed for such payments through the Fuel and Purchased Power Cost Recovery
Clause or other authorized rates or charges. Any amounts initially recovered by FPL
from Its ratepayers but for which recovery is subsequently disallowed by the FPSC and
charged back to FPL may be set off or credited against subsequent payments made by
FPL for purchases from the QF, or alternatively, shall be repaid by the QF.

9.4 Force Majeure, If either Party shall be unable, by reason of force
majeure, to carry out Its obligations under this Agreement, either wholly or in part, the
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Party so falling shall give written notice and full partculars of such cause or causes to
the other Party as scon as possible aftec the occurrence of any such cause; and such
obligations shall be suspended durlng the contlnuance of such hindrance, which, however,
shall be remedied with all possible dispatch; and the obligations, terms and condltions of
this Agreement shali be exfendcd for such perlod as may be necasﬁuy for the purpose of
making good any suspension % caused. The term force majeure shall be taken to mean
causes not within the reasonable control of the Party affected, Including but not limited
to acts of God, strikes, lockouts or other Industrial disturbances, wars, blockades,
jnsurrections, tlots, arrests and restralnts of rules and people, environmental comtraints
law{ully imposed by Federal, state or local governmental bodles, exploslons, fires, floods,
lightning, wind, perils of the sea, accldents to equipment or machinery or similar
occurrences; provided, however, that no occurfences may be clalmed to be & !3555'
majeure occurrence If It Is caused by the negligence or Jack of due dillgence on the par;
of the Party attempting to make such claim. QF agrees 1o pay the costs necessary to
reactivate the Facility and/or the Interconnection with i’PL's system If the same are
rendered inoperable due to actions of QF, Its agents, or force majeure events affecting
the Facility or the interconnection with FPL. FPL agrees to rea;tivate at its own cost
the Interconnection with the Facility in clrcumstances where any Intecruptions to such

Interconnections are caused by FPL or its agents.

9.5 Assignment. The QF shall have the right to assign its benefits under this
Agreement, but the QF shall not have the right 1o assign its obligations anc;'l duties without
FPL's prior written approval, |

9.6 Disclalmer. In executing this Agreement, FPL does noi, nor should it be
construed, to extend its credit or financial suppot;t for the ben'eﬁt of any third partles

fending money to or having other transactions with QF or any assignee of this Agreement.
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9.7 Notificatlon. Al formal notices affecting the provisiors of thls

. Agreement shall be dellvered In person or sent by registered or certifled mail to the

parties designated below, The partles designate the following to be notified or to whom
payment shall be sent untll such time as either party furnished the other party written

instructions to contact another Individual,

To QFs TOFPL:

SES Broward Company, L. P. Florida Power & Light Company
cf/o Signal Environmental Systems, Inc. P.O. Box 025100

Liberty Lane Miaml, Florida 33102

Hampton, New Hampshire 03842 Attentiont Cogeneration and Small

.
..y

Power Production

9,8 Applicable Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of Florida,
9.9 Severability, 1f any part of this Agreement, for any reason, be declared

invalid, or unenforceable by a public authority of appropriate Jurisdicition, then such

. decision shall not affect the validity of the remainder of the Agreement, which remainder

shall remaln In force and effect as if this Agreement had been executed without the
invalid or unenforceable portion.

9.10 Complete Agreement and Amendments. All previous communications or

agreements between the Parties, whether verbal or written, with reference to the subject

* .
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mattec of this Agreement are hereby abcogated. No amendment o modification to this
Agreement shall be binding unless It shail be set forth in writing and duly executed by
both Partles to this Agreement.

9.11 Incorporation of Rate Schedule, The Parties agree that this Agreement
shal] be subject to all of the provisions contained In FPL's published Rate Schedule COG-2

as approved and on file with the FPSC. The Rate Schedule Is Incorporated herein by

reference,
9.12 Survival of Agreement. This Agreement as may be amended from time

to time, shall be binding and Inure to the benefit of the Parties’ respectlve successors-in-

interest and legal representatives.

.
-lo..
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IN WITNESS wHEREOF, QF, and FPL executed this Agreement this \30 ol

. ay ozz?sﬁé_, t74

WITNESS:

FLORIDA POWER & LIGHT COMPANY (FPL}

Senlor Vice President
3Jane

WITNESS: propany,. Limited Partnership-(QF)

_@zf%_ﬂz_ | :;;.._ _——  Jcbn J. Sullivan
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STANDARD OFFER CONTRACT
FOR THE PURCHASE OF
FIRM CAPACITY AND ENERGY

FROM A QUALIFYING FACILITY

A
THIS AGREEMENT is made and entered into this (D" day of %‘ﬁ’
192 2 by and between Beoward Waste Energy Company, Limited Partnership, hecelnafter ;
referred to as "QF™ and Florida Power & Light Company, hereinafter referred to as "FPL"

or the "Company"; a private utility corporation organized under the laws of the State of

Florida. The QF and FPL shall collectively be referred 1o herein as the "Parties",

WITNESSETH:

WHEREAS, QF desires to sell, and FPL desires to purchase electricity to be
generated by the QF consistent with Florida Public Service Commission (FPSC) Rules 25-
17.80 through 25-17.89 of Order No, 12443, Dacket No. 320406-EU; and

WHEREAS, QF has signed an Interconnection Agreement with the ytility in

whose service territory the QF's generating facility is located, attached hereto as

Appendix A; and
WHEREAS, the FPSC‘ has approved this following Standard Offer Contrace for

the Purchase of Firm Capacity and Energy from a Qualifying Facility;

NOW, THEREFORE, for mutual consideration the Parties agree as fellows:
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l.  Fadlley
QF contemplates installing and operating a 70,000 KYA A.C. Synchronous

generator located at 43th Street and West Powerline Road, Broward County, Florida.
The generator i“s' designed to produce 3 maximum of 39,500 kilowatts (KW) of

electric power at an 35% power facter, such equipment being hereinafter referred to as

"Facility."

2. Term of the Agreement
This Agreement shall begin immediately upon its execution by the parties and

. shall end at 12:01 a.m., December 3[, 20i0.

Notwithstanding the foregoing if construction and commercial operation of the

Facility are not accomplished by QF before April [, 1992, this Agreement shall be

rendered of no force and effecr.

3. Sale of Electricity by QF

FPL agrees to purchase all of the electric power generated a2 the Facilify'and
transmitted to FPL by QF. The purchase and sale of electricity pursuant to this
Agreement shall be construed as a (x) net billing arrangement or { ) simultaneous purchase
and sale arrangement. The billing methodology may be changed at the option of the QF,
subject to the following provisions:

(a) not moce frequently than once every twelve moaths;

(b) to coincide with the next Fuel and Purchased Power Cost Recovery

Fﬁctor billing pericd;
(c) upon at least thirty days advance written notice to the Company;

(d) upon the installation of any additional metering equipment teasonably
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required to effect the change in billing and upen payment by the QF for such metering

equipment and its Installation;

(ej-'_ ‘upon completion and approval of any alterations to the interconnection
reasonably required to effect the change in billing and upon payment by the QF for such

alterations; and

{f) where the election to change billing methods will not contravene the
provisions of the tariff under which the Facility receives electrical service, or any

previously agreed upon contractual provision between the QF and the Company.

8. Payment for Electricity Produced by OF

§.1 Energy
FPL agrees to pay the QF for energy produced by the Facility and delivered to

the Company in accordance with the rates and procedures contained in Rate Schedule
COG-2 a:tached-hcrera as Appendix B, and as may be amended from time to time, Prior
to April |, 1992 QF will receive energy payments based on FPL's actual avoided energy
costs. After April 1, 1992 QF's energy payments will be based on the lesser of FPL's
actual avoided fuel costs or the fuel cost of the Statewide Avoided Unit as defined in

COG-2, such comparison to be made hourly.

5.2 Capacity
4.2.1 Capacity Payment. FPL agrees to pay QF for the capacity described in

Paragraph b.2.2 in accordance with the rates and procedures contained in Rate Schedule
COG-2, as it may be amended and approved {rom time to time by the FPSC, and pursuant

to the election of Option A of Rate Schedule COG-2.
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The capacity payments wili be made in accordance with the schedule provided below,

-

MONTHLY
CAPACITY
PAYMENT
RATE
YEAR $/XKw/Mo
4/1/1992 - 3/31/1993 .. - 18.58
87171993 - 3/31/1994 19.53
4/1/1996 - 3/31/1995 20.64
4/1/1995 - 3/31/1996 . 21.75
4/1/1996 - 3/31/1997 22.93
4171997 - 3/31/1998 25,17
8/1/1998 - 3/31/1999 25.47.
4/1/1999 - 3/31/2000 . 26,857
. 4/1/2000 - 3/31/2001 28.30
a/x;zom - Jgiggg‘;’ 29.83
6/1/2062 - 3
8/1/2003 - 3/31/2004 %"
4/1/2008 - 3/31/2005 34,92
4/1/2005 - 3/31/2006 36.3}
8/1/2006 - 3/31/2007 38.30
§/1/2007 - 3/31/2008 ' 50.39
8/1/2008 - 3/31/2009 43.10
8/1/2009 - 3/31/2010 35.43
3/1/2010 - 12/31/2010 47.33
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. 3.2.2 Committed Capacity. It is the intent of QF to sell $5,000 KW¥os
committed capacity, beginning on April 1, 1992. QF shall have the one time option of
finalizing Its &mmi:ted capacity after initlal Facility testing and specify when capacity
payments are to begin, Such optlon shall be exercised by providing formal written notice,
in accordance with Paragraph 9.7, informing FPL of any change in the committed
capacity and beginning date above. In the event such notice is not received by FPL prior
to the commercial in-service date of the Facility or April 1, 1950, whichever accurs fi‘rst,

the committed capacity specified in this Paragraph shall be considered as the QF's

committed capacity.

3. Electricity Production Schedule

During the term of this Agreement, QF agrees to: .

(a) Provide FPL prior to October | of each calendar year an estimate of the
. amount of e}ectficity to be generated by the Facility and delivered to the Company for
each month 9f the foilowing calendar year, including the time, duration and magnitude of

any planned outages or reductions in capacity;

(b) Promptly update the yearly generation schedule and maintenance

schedule as and when any changes may be determined necessary;
(¢) Coordinate its scheduled Facility outages with FPL; and
(d) Comply with reasonable requirements of FPL regarding day-te-day or

hour-by-hour communications between the parties relative to the performance of

this Agreement.

6. QF's Obligation if QF Receives Early Capacity Payments

The QF's payment option choice pursuant to ‘p;ragraph §.2.1 may result in
. payment by FPL for capacity delivered prior to April 1, 1992. The Parties recognize that
capacity payments paid throygh March 31, 1992, are in the nature of "early payment” for

50f13



a future capacity benelit to FPL. To ensure that FPL will receive 2 capacity benetit fo;-
which early capacity payments have been made, or alternatively, that the QF will repay

the amount of e'aﬂ_y payments received to the extent the capacity benefit has not been

conferred the foljoxa}ing provisions will apply:

FPL shall establish a Capacity Account. Amounts shall be credited to the
Capacity Account each month through March, 1392, in the amount of FPL's capacity
payments made to the QF pursuant to QF's chosen payment option from Rate Schedule
COG-2, The .-no;'uhly balance in the Capacity Account shall accrue interest at an annual
rate of 10.5%. Commencing on Apeil 1, 1992, there shall be debited from the Capacity
Account an Early Payment Offset An’:acunt to reduce the balance in the Capacity Account.
Such Early Payment Offset Amount shall be equal to that amount which FPL would have™
paid for capacity .in that month, if capacity payment had been calculared pursuant w0
Option A in Rate Schedule COG+2 and the QF had elected to begin receiving payment on
April 1, 1992, minus the monthly’ capa;:ity payment FPL makes to QF pursuant to the

capacity payment option ¢hosen by QF in paragraph 4.2.1.

The QF shall owe FPL and be liab.le for the credit balance in the Capacity
Account. FPL agrees to notify QF monthly as to the current Capacity Account balance.
Prior to receipt of advance capacity payments the QF shall execute ; promise to repay
any credit balance in the Capacity Account in the event the QF defaults pursuant to this
Agreement, Such promise shall be secured by means mutually acceptable to the Parties
and in accordance with the provision of Rate Schedule COG-2. The specific repayment

assurance selected for purposes of this Agreement ist

The total Capacity Account shall immediately

become due and payable in the event of defauit by the QF. The QF's obligation to pa