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1 PRO C E E DIN G S 

2 COMMISSIONER EDGAR: Good morning. I call this 

3 hearing to order. And we will begin by asking staff to read 

4 the notice. 

5 MS. HARTMAN: Pursuant to notice, this time and place 

6 has been scheduled for the purpose of conducting a hearing in 

7 Docket Number 080193-EQ. The purpose of the hearing is set 

8 forth more fully in the notice. 

9 COMMISSIONER EDGAR: Thank you. And we'll take 

10 appearances. 

11 MR. ANDERSON: Good morning. Bryan Anderson 

12 appearing for Florida Power & Light Company, 700 Universe 

13 Boulevard, Juno Beach, Florida 33410. 

14 COMMISSIONER EDGAR: Thank you. 

MS. KAUFMAN: Good morning, Commissioners. Vicki 

16 Gordon Kaufman. I am with the law firm of , Anchors, 

17 Gordon & Moyle, 118 North Gadsden Street, Tallahassee 32301. 

18 I'm appearing on behalf of Wheelabrator Technologies, Inc. 

19 COMMISSIONER EDGAR: Thank you. And staff. 

20 MS. HARTMAN: Jean Hartman for Commission staff. 

21 MS. HELTON: Mary Anne Helton, advisor to the 

22 Commission. 

23 COMMISSIONER EDGAR: Thank you. Okay. Staff, 

24 preliminary matters. 

25 MS. HARTMAN: Staff would request identification of 
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the exhibit list as Exhibit 1, staff's composite exhibit as 

Exhibit 2 and prefi1ed exhibits marked as Exhibits 3 through 

11. 

COMMISSIONER EDGAR: And we will so mark. 

(Exhibits 1 through 11 marked for identification.) 

MS. HARTMAN: Staff also requests that Exhibits 1 and 

2 be moved into the record. 

COMMISSIONER EDGAR: Exhibits 1 and 2 will be moved 

into the record. 

(Exhibits 1 and 2 admitted into the record.) 

MS. HARTMAN: Staff would also note that staff has 

asked the parties to stipulate to including the deposition of 

FPL witness Kore1 Dubin in the record but were unable to reach 

an agreement because of Whee1abrator's objection. Staff would 

also note that FPL's rebuttal testimony contains Whee1abrator 

witness John Dalton's deposition as an exhibit. Staff suggests 

that the Commission consider moving both depositions into the 

record. The Dubin deposition would need to be identified. The 

Dalton deposition has already been identified as hearing ID 

Number 5 in the Comprehensive Exhibit List. 

COMMISSIONER EDGAR: Okay. And comments from the 

parties. Ms. Kaufman. 

MS. KAUFMAN: Yes. Thank you, Commissioner Edgar. 

As contrasted with some of the proceedings that you've been in 

this week, this is a short matter with only two witnesses, and 
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we object to the introduction of the depositions. The 

witnesses are here to present their live testimony before you 

and to be cross-examined, and we think it is appropriate that 

that occur and that the depositions be used for, you know, they 

may be used for impeachment or other appropriate matters but 

that they not be entered into the record. 

COMMISSIONER EDGAR: Mr. Anderson. 

MR. ANDERSON: FPL supports the introduction into the 

record of both depositions. First and most pragmatically we 

that this may streamline the proceeding since a lot was 

done with the depositions and transcripts and so I believe good 

information for the Commission. 

Just from a legal perspective, it's important to note 

that Wheelabrator is offering Mr. Dalton as an expert witness. 

And under the very clear rules of Florida Civil Procedure, use 

of depositions in court proceedings, Rule 1.330, use of 

depositions, the deposition of a witness, whether or not a 

party, may be used by any party for any purpose that the court 

finds, in this case the Commission, if the witness is an expert 

or skilled witness. And so, you know, clearly this is an 

appropriate use specifically contemplated under the rules. It 

will help streamline the proceedings and we support entry. I 

think the same reasoning applies to Ms. Dubin, who, of course, 

is an expert or skilled witness as well as a fact witness, and 

those would be our thoughts. 
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COMMISSIONER EDGAR: Ms. Kaufman, any additional 

comment? 

MS. KAUFMAN: Yes, Commission, Commissioner. Excuse 

me. I think that the rule that Mr. Anderson cites does not 

require the entry of the deposition. I think that it's within 

your discretion. We would suggest to you that it is 

appropriate that the witnesses appear before you live and be 

cross-examined, and we continue to object to the entry of the 

depositions as inappropriate in this matter. 

COMMISSIONER EDGAR: Inappropriate because? I'm not 

sure I caught the why. 

MS. KAUFMAN: Because the reason is because - ­t 

COMMISSIONER EDGAR: I'm sorry_ I mean, I caught the 

not required but I'm not sure I caught the why inappropriate. 

MS. KAUFMAN: Well, I think because the witnesses are 

here to appear live and the depositions may be used for 

impeachment and other purposes but I don't think that it'st 

appropriate to use them when the witnesses are here for 

cross-examination for the substance of the entire deposition, 

and so we would object to their entry. 

COMMISSIONER EDGAR: Okay. Thank you. And, 

Ms. Hartman, can you speak to your request? 

MS. HARTMAN: I mean, I think it's clear that the 

rule allows it. 

COMMISSIONER EDGAR: Ms. Helton. 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

9 


MS. HELTON: Madam Chairman, it's within your 

discretion, I agree with Ms. Kaufman, to allow the depositions 

into the record pursuant to the rule that has been referenced 

by the parties here today. The Commission practice has 

historically been to allow deposition transcripts into the 

record to help streamline the proceedings. So I do believe 

that that is a valuable tool that the Commission has, and my 

recommendation is that you do have the discretion to allow the 

deposition transcripts into the proceeding. 

COMMISSIONER EDGAR: Okay. I'm going to allow. We 

are going to admit both of the deposition transcripts into the 

record, and my reasoning is for efficiency and recognizing that 

the witnesses are here and will still be made available. So 

with that, we need to, my understanding is, mark the Dubin 

deposition transcript, which would be Number 12? 

MS. HARTMAN: Yes. 

COMMISSIONER EDGAR: Okay. So Exhibit Number 12 will 

be Dubin Deposition Testimony. We will enter that into the 

record at this time, as well as Exhibit 5, the Dalton 

deposition transcript. 

(Exhibit Number 12 marked for identification and 

admitted into the record.) 

(Exhibit Number 5 admitted into the record.) 

Okay. Any other matters before we move to opening 

statements? 
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MS. HARTMAN: Staff has none. 

COMMISSIONER EDGAR: Okay. Mr. Anderson. 

MR. ANDERSON: Thank you. Good morning. FPL 

appreciates the opportunity to appear before you today 

regarding our 2008 standard offer contract specif 1y with 

respect to renewable energy suppliers. I'd like to preface my 

remarks by saying FPL recognizes very much the value of 

renewable energy. We're very supportive of the development of 

new renewable generation in Florida. We're always happy to 

purchase for the benefit of our customers capacity and energy 

from both new and existing renewable facilities. We believe 

that renewable energy is an important part of diversifying the 

state's energy resources. 

That said, the Commission and many part including 

FPL are addressing the details of potential new renewable 

energy poli for the State of Florida in other proceedings. 

The purpose of this proceeding is for the Commission to 

determine whether FPL's standard contract complies with the 

existing Florida Statutes and the extensive and detailed rules 

of the Commission governing these contracts. You'll recall 

these are rules which the Commission just worked through after 

long, long workshops, lots of input from renewable providers, 

IOUs, customer groups just within the last couple of years. 

The record will show that FPL's standard offer contract 

faithfully implements the Legislature's and the Commission's 
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1 policy direction. Because our standard offer contract is 

2 reasonable and complies with the applicable statutes and rules, 

3 we will request that the Commission approve our standard offer 

4 contract. 

A couple of steps back. What is a standard offer 

6 contract? A standard of contract is one of the two key 

7 tools for FPL's purchases of renewable energy from prospective 

8 renewable suppliers. Under the Commission's rules, FPL and 

9 other utilities are required to continuously offer a standard 

contract that is based on two fundamental concepts. 

11 First, the price is not to exceed the utility's full 

12 avoided costs. Second, the terms and conditions, and this is 

the heart of this particular case, are modeled on the 

14 characteristics of the utility's next planned generating unit 

as set forth in its Ten Year Site Plan. Together these 

16 features protect utility customers from paying excess costs for 

17 capacity energy while preserving electrical reliability. 

18 I mentioned there are two key tools for purchases. 

19 The second one is negotiated contracts, which, as stated in the 

Commission's rules l are favored by the Commission. Negotiated 

21 contracts must comply with the avoided cost standard. But when 

22 they're negotiated working with a prospective vendor, we can 

23 vary together the operating terms and conditions based upon the 

24 unique characteristics of a particular renewable generator's 

facilities, be it solar, be it solid waste, whatever the 
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characteristics are. Upon completion of the negotiations, then 

we bring to the Commission such contracts for your 

consideration and your approval. And that review and approval 

of the negotiated contracts ensures, again, the customers don't 

pay more than avoided cost and that electrical reliability is 

protected. 

Now how do the concepts of the standard offer 

contract on one hand and negotiated contracts on the other hand 

relate to this case? These are central to understanding and 

deciding this proceeding, we feel. The heart of the case is 

that FPL's standard offer contract is properly based upon the 

economics and operating characteristics of our next planned 

generating unit. And in addition, we're always willing to 

negotiate variations to that contract and to submit the 

resulting contracts to the Commission for approval. In 

contrast, Wheelabrator in this case has offered a host of 

criticisms of the standard of contract. I believe though 

the evidence will show that these ticisms are misplaced. 

Each of the criticisms is the kind of point that can and is 

raised in the give and take of negotiated contracts, but they 

should not be incorporated into the standard offer contract 

which is intended to be available to all generators, renewable 

generators of different sizes and types. 

A few quick examples. Our next planned generating 

unit which is in the standard of contract is a natural 
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gas-fired combined cycle generating unit. Stated in our Ten 

Year Site Plan we provide all the operating characteristics of 

it in our Ten Year Site Plan. Therefore/ under the rules the 

standard of contract mirrors those economics and the 

operating characteristics. That's why/ and these points here 

go to what you see in the Prehearing Order at the statement of 

issues/ that's why our standard offer contract contains an 

equivalent availability factor/ for example/ of 97 percent. We 

don't pick that out of the air. That's equal to the expected 

reliable operation of our next planned generating unit. 

Our standard offer contract contemplates turbine trip 

testing because that's what you do with that kind of turbine to 

make sure that when it operates/ if it goes too fast/ it cuts 

out and doesn't fly apart. It's basic safety reliability 

testing and characteristic of that type of unit and that's why 

it's specified in the contract. Our standard offer contract 

contemplates that scheduled maintenance will be handled in a 

cooperative way that fits with meeting customer electricity 

requirements and the availability of other generating units. 

Think about it. A purchase from a renewable provider 

under contract/ so it's a kind of fit in the same place in a 

way with other things we do for customers, so logically if 

there's a large one particularly, you want to make sure that 

you're working together so that the maintenance doesn't occur 

at peak periods and things like that and that's why the 
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contract says things like that. 

The standard offer contract contemplates that the 

company may reduce output from or curtail purchases in the same 

way that we would basically reduce our own output or curtail if 

system conditions require it for safety reasons or economic 

reasons. All these things are in the agreement. And as you'll 

see, they're also, a lot of them are right in your rules. 

Each of these provisions is a direct result of 

regulatory requirements and the intended function of the 

standard offer contract, yet these seemingly unobjectionable 

features as well as others are the subject of the complaint in 

this case. 

During the hearing and the briefs we'll go through 

the details, but here's the key observation I'd I to 

leave you with. The solution to Wheelabrator's concerns should 

not be to change the standard offer contract because the 

provisions they're complaining about are by and large exactly 

what required in order to comply with Commission regulations 

and make the contract standard and available to all types of 

renewable generators. Rather, the points that Wheelabrator 

raises are entirely appropriate to raise in a negotiated 

contract setting with FPL or any other potential purchaser of 

capacity and energy. 

To be clear, FPL has purchased and FPL customers have 

paid for more than $860 million of firm capacity and energy 
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from Whee1abrator's existing facilities. They're good 

faci1it , they're reliable facilities. We're very happy to 

do business with Wheelabrator. These purchases are made by FPL 

on behalf of our customers with no markup or profit just like 

any other purchased power agreement. Only the actual costs 

paid to Wheelabrator are paid by customers. 

Wheelabrator and FPL are currently engaged in 

contract negotiations to replace two large existing contracts 

for more than 95 megawatts of renewable energy. Those 

contracts expire August of this year and December of next year. 

Nearly all the points raised by Wheelabrator in this case are 

exactly the types of points that FPL is willing to and does 

discuss in contract discussions. However, due to the specific 

Commission requirements that govern standard offer contracts 

which must be applicable to any potential supplier, 

Wheelabrator's requests to change the standard offer contract, 

which is the beginning point of individual negotiations, are 

not well-founded and should not be adopted. 

We have here today Kori Dubin, an experienced FPL 

manager who has appeared many times before this Commission. 

She's here to answer your questions and to address compl 

and reasonableness of our contract. We hope that this 

proceeding provides the Commission, Wheelabrator and the public 

greater insight into the role of the standard offer contract. 

A lot of information has been provided in this case. The 
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depositions were longer than just about any fuel case or things 

too. We look forward to further enhancing public understanding 

and that's the spirit we're here today about the standard offer 

contract. 

Our goal is that the Commission, the parties and our 

customers have comfort and confidence that this contract is 

reasonable and complies with Florida law. Therefore, FPL will 

be requesting that the Commission's order in this proceeding 

enter findings consistent with the positions stated in our 

Prehearing Order and approve FPL's proposed 2008 renewable 

standard offer contract. Thank you. 

COMMISSIONER EDGAR: Thank you. 

Ms. Kaufman. 

MS. KAUFMAN: Thank you, Commissioner Edgar and 

Commissioners. As I said, I'm vicki Kaufman and I'm appearing 

on behalf of Wheelabrator Technologies. Wheelabrator is a 

longtime provider of renewable energy in this state, as 

Mr. Anderson mentioned. We have two waste-to-energy plants in 

Broward County and we operate the City of Tampa's 

waste-to-energy facility as well as a waste wood/tires/landfill 

gas-to-energy facility in Auburndale, and Wheelabrator also has 

16 waste-to-energy plants across the United States. 

Wheelabrator is proud of and has an excellent reputation as a 

renewable provider and wants to continue to provide renewable 

energy from its existing plants here in Florida as well as 
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bring new plants online to help meet the needs of Florida in 

the area of renewable energy, an area that I know that you are 

all famil with and have heard an awful lot about in the past 

weeks and months in your RPS proceeding. And in that 

proceeding and in the recommendations I understand you're going 

to be making to the Legislature you recognized how important 

renewable resources are and you recommended very aggressive 

goals to the Legislature that Florida get 20 percent of its 

energy from renewable facilities by 2020, and you did some step 

goals including that the state get 7 percent of its energy by 

2012 from renewable facilities. 

This case, of course, specifically concerns Florida 

Power & Light's standard offer contract. The concept of a 

standard offer contract really began a long time ago, I guess, 

with the advent of PURPA in the '80s. However, in the context 

of this case, in the context of the Legislature's direction to 

you and in the context of your renewable goals, we need to 

focus on renewable energy and the needs of the state. The 

Legislature's fairly recent and clear directive to you that the 

development of renewable resources must be encouraged and that 

the economic viability of existing facilities must be 

protected t that's what they've told you and I believe you've 

clearly recognized that in your RPS docket. 

But I think as we begin this proceeding it's worth 

looking at Section 366.91(1) that was enacted in 2005 to 
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refresh ourselves as to what the Legislature has said regarding 

renewable energy. And so I just want to quote briefly, the 

Legislature finds that it's in the public interest to promote 

the development of renewable energy resources in this state, 

close quote. And then the Legislature went on in that same 

section to list many valuable properties that renewable energy 

can bring to Florida. And they said, quote, renewable energy 

has the potential to help diversify fuel supply types to meet 

Florida's growing dependency on natural gas for electric 

production, minimize the volatility of fuel costs, encourage 

investment in the state, improve environmental conditions and 

make Florida a leader in new and innovative technology, close 

quote. 

And similarly in Section 366.92 the Legislature said, 

quote, it is the intent of the Legislature to promote the 

development of renewable energy, protect the economic viability 

of Florida's existing renewable energy facilities, diversify 

the types of fuel used to generate electricity in Florida, 

lessen Florida's dependence on natural gas and fuel oil the 

production of electricity, minimize the volatility of fuel 

costs, encourage investment within the state, improve 

environmental conditions - ­ and in addition - ­ close quote. In 

addition, I know that you're all aware of the Governor's 

executive orders, and he has spoken often and strongly on the 

need to encourage and bring more renewable energy to the state 
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in order to reduce greenhouse gas emissions and he also 

articulated very aggressive goals for doing that. 

Now in order to encourage the development of 

renewable energy in the state, the legislation I just discussed 

requires each investor-owned utility to continuously offer a 

purchase contract to renewable energy providers, that is, a 

standard offer contract that renewable producers can actually 

execute and bring to market, a contract that they can sign, 

that they can finance and that they can do that without going 

through time-consuming and lengthy negotiations. 

Mr. Anderson said to you that there are two paths to 

a contract. We agree. One path may be a negotiated path, but 

the other path clearly required by the Legislature is a viable 

standard offer contract. One does not supplant the other. 

Just because FPL or parties may wish to negotiate, that does 

not mean that that obviates the need for an appropriate 

standard offer contract. It has to be continuously available. 

And I think that, that as a matter of statutory interpretation 

we probably would all agree that the Legislature does not enact 

laws with no meaning. When they said that they wanted a 

continuously available standard offer contract, I think that 

means a contract that's continuously available that renewable 

providers can execute in order to bring the benefits of 

renewable energy to Florida. Mr. Anderson says that FPL has a, 

such a contract available. Well, I guess I don't quarrel with 
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that. It's available, it's, it's, it's in this docket, it's 

sitting in someone's file drawer. 

But I think the most telling fact in this entire case 

that you're going to hear about, and it is a fact that I don't 

believe FPL denies, is that since the enactment of the 

legislation that I just discussed earlier, not a single 

renewable provider has executed Florida Power & Light's 

standard offer contract, not a single megawatt has been 

purchased or sold under any version of the contract. So we 

suggest to you that this, this must mean that this contract 

cannot possibly be compliant with the goals of the Legislature. 

You will hear Wheelabrator's expert witness 

Mr. Dalton testify in regard to some changes that Wheelabrator 

proposes to make the standard offer contract a viable, 

financeable document that will promote renewable generation as 

the Legislature has envisioned and as it has directed you to 

encourage. This includes a more reasonable capacity factor 

which renewable facilities can actually meet and which does not 

hold renewable facilities to a higher standard than FPL's own 

units or to a projected standard that we don't even know if 

these future FPL units will ever meet. We recommend or 

Mr. Dalton will discuss a revision of such factors to recognize 

the value that renewable facilities offer as well as the 

ability to receive capacity payments at lower levels as the 

statute provides. 
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We also recommend changes that renewable facilities 

not be subject to what the contract contains now, which is a 

unilateral right of FPL to interrupt or to require the 

renewable facility to cease production, which obviously 

interferes with the revenue stream for the renewable generator 

and increases the already high capacity factor, even makes it 

even higher. And Mr. Dalton will also discuss with you why the 

30-day right of first refusal for the TREC is inappropriate and 

should be removed from the contract. 

Finally, Wheelabrator contends that there are some 

other provisions that are unreasonable and these relate to 

maintenance. The maintenance provision in the standard offer 

contract essentially allows FPL to dictate the renewable 

facility's maintenance schedule, which in turn has the 

potential to interfere with the renewable facility's ability to 

operate. These provisions are simply onerous, they're 

unnecessary and they hold renewable providers to standards 

higher than FPL's own units. 

Mr. Anderson's response or in his opening remarks are 

two-fold. The first one is come negotiate with us. As I said, 

while that's an avenue to a contract, it's just one avenue and 

it doesn't obviate the requirement of a viable standard offer 

contract. And I would suggest to you that not only has no 

renewable provider signed a standard offer contract, FPL has 

not successfully negotiated for approval a renewable contract 
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either. So there has been as far as I'm aware no contracts 

approved, that you have approved since the new legislation 

under either one of those paths. 

The ability to negotiate certainly does not guarantee 

that the parties will reach agreement, and there's no 

requirement that if you enter into negotiations with a utility, 

that at the end of the day there's going to be a deal. So 

while you may negotiate, that doesn't mean that at the end of 

the day you're actually going to bring forward a contract. And 

don't think that you will find anywhere in the legislation 

where the Legislature has suggested or stated that a negotiated 

contract is somehow preferable or takes the place of a standard 

offer contract that they have required, nor have they said that 

the standard offer contract is simply a template for 

negotiations. I think they want a viable contract out there. 

Finally, Mr. Anderson directs you to your rules. And 

if I understood him, he said these rules require that you 

approve our contract. We disagree and we think that you have 

to fundamentally return to the statute that's being implemented 

here and what it is you're trying to accomplish. We think that 

with Mr. Dalton's suggestions and your direction to FPL you can 

put in place a standard of contract that meets the goals of 

the Legislature and the requirement that a standard of 

contract be available and that you will see some renewable 

generators come forward and find -- and sign it, help us meet 

FLORIDA PUBLIC SERVICE COMMISSION 




1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

23 


the aggressive goals that you have set. 

Wheelabrator also appreciates the opportunity to 

appear before you this morning and to discuss these issues with 

you, we think they're very important to the State of Florida, 

and we look forward to you listening to our witness and to all 

the evidence in the case. Thank you. 

COMMISSIONER EDGAR: Thank you, Ms. Kaufman. 

Okay. We will go ahead and swear in the witnesses. 

We will do both together. So if each of you would stand 

together with me and raise your right hand. 

(Witnesses collectively sworn.) 

Mr. Anderson. 

MR. ANDERSON: FPL would call Kori Dubin as its 

witness. 

KOREL M. DUBIN 

was called as a witness on behalf of Florida Power & Light 

Company and, having been duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. ANDERSON: 

Q Good morning, Ms. Dubin. 

A Good morning. 

Q You were just sworn. Would you tell us your name and 

business address. 

A My name is Korel Dubin. My business address 

Florida Power & Light Company, 9250 West Flagler Street, Miami, 
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Florida 33174. 

Q By whom are you employed and in what capacity? 

A I'm employed by Florida Power & Light as Senior 

Manager of Purchased Power. 

Q Have you prepared and caused to be filed eight pages 

of prefiled direct testimony in this proceeding? 

A Yes, I have. 

Q Any errata? 

A No, I do not. 

Q Do you have any changes or revisions to your prefiled 

direct testimony? 

A I do not. 

Q If I asked you the same questions contained in your 

prefiled direct testimony, would your answers be the same? 

A Yes, they would. 

MR. ANDERSON: FPL asks that Ms. Dubin's prefiled 

direct testimony be inserted into the record as though read. 

COMMISSIONER EDGAR: The prefiled direct testimony 

will be inserted into the record as though read. 

MR. ANDERSON: I also note for the record there are 

no exhibits attached to the direct testimony. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

2 FLORIDA POWER & LIGHT COMPANY 

3 TESTIMONY OF KOREL M. DUBIN 

4 DOCKET NO. 080193-EQ 

5 NOVEMBER 3, 2008 

6 

7 Q. Please state your name and business address. 

8 A. My name is Korel M. Dubin. My business address is 9250 West 

9 Flagler Street, Miami, Florida 33174. 

10 Q. By whom are you employed and what is YQur position? 

II A. I am employed ~,., "'orRla Power & Light Company ("FPL" or the 

12 "Company") as the Senior Manager of Purchased Power in the 

13 Resource Assessment and Planning Department. 

14 Q. What are your present job responsibilities? 

15 A. My responsibilities include providing analyses and support to assist 

16 the Company in determining whether and on what terms to extend or 

17 replace expiring purchase power contracts; negotiating new power 

18 purchase agreements; and contract administration and payment 

19 processing. 

20 Q. Would you please describe your educational background and 

21 professional experience? 

22 A. I received a Bachelor of Arts in Political Science from Emory 

23 University in 1980 and in 1982 I received a Master of Business 

24 Administration from Barry University. In June 1982, I joined Florida 

. 1 
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Power and Light Company's Fossil Fuel Section of the Fuel Resources 

- 2 Department. From 1982 through 1985 my responsibilities included 

3 administration of fuel supply and operations contracts, development of 

4 procurement procedures, research/analysis of transportation options 

5 and by-product sales, and support for regulatory filings. In December 

6 of 1985 I joined the Rates and Research Department as a Rate Analyst. 

7 Since 1985, my primary responsibilities have been in the area of the 

8 adjustment clauses. I have held various positions of increasing 

- 9 responsibility in the Rates and Research Department and the 

- 10 Regulatory Affairs Department where I was responsible for the 

11 development and preparation of the Company's Fuel, Capacity, 

12 Conservation and Environmental Cost Recovery filings. I remain a 

13 Company witness in these clause dockets. In May 2008 I became 

14 Senior Manager of Purchased Power in the Resource Assessment and 

15 Planning Department. 

16 Q. What is the purpose of your testimony? 

17 A. My testimony is provided in support of FPL's Standard Offer Contract 

18 ("SOC") approved by Florida Public Service Commission Order No. 

19 PSC-08-0544-TRF-EQ and to address the Wheelabrator Technologies, 

- 20 Inc. ("Wheelabrator") protest of that order. My testimony explains 

21 that FPL's Standard Offer Contract is reasonable and is fully 

- 22 compliant with the applicable statute enacted by the Florida 

- 23 Legislature and rules adopted by this Commission. The Standard 

- 2 
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Offer Contract encourages the development of renewable resources in 

-
 2 the State. The rates in the Standard Offer Contract are at avoided cost, 

3 as required by law. The tenns and conditions contained in the contract 

4 are reasonable and fair to the renewable generators and utility 

5 customers. The Standard Offer Contract tenns and conditions are 

6 necessary to protect the customer, and without these provisions the 

7 customers would incur higher costs and may have less reliable service. 

8 FPL is supportive of development of new renewable generation in 

9 Florida, and is happy to purchase for the benefit of its customers 

10 capacity and energy from both new and existing renewable generating 

11 facilities, as well as other qualified facilities. 

12 Q. Please describe FPL's overall outlook and approach to its 

13 Standard Offer Contract and to complying with the Commission's 

14 regulatory requirements for such contracts. 

15 A. FPL is supportive of development of new renewable generation and 

16 other qualified facility generation in Florida, as well as continued 

17 operation of existing renewable generating facilities and qualified 

18 facilities. 

19 

20 FPL's focus in preparing, submitting and administering its Standard 

-
21 Offer Contract is to make available a fair and reasonable agreement 

- 22 providing an avenue for FPL to make purchases from such facilities, 

- 23 for the benefit and in a manner protective of FPL's customers. FPL 

3 
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also views its Standard Offer Contract as providing a reasonable base 

2 from which project owners and developers may, ifthey choose, seek to 

3 negotiate with FPL agreements more closely tailored to the needs of 

4 facilities with different fuel types, sizes and operating characteristics, 

5 among other unique features. 

6 Q. Wheelabrator's protest states that "FPL's proposed standard 

7 offer contract will not encourage the development of renewable 

8 resources in the state as required by section 366.91, Florida 

9 Statutes, and the Commission's rules, but rather would discourage 

10 such development." Do you agree with this statement? 

11 A. No, I do not. The Commission through an extensive series of 

12 workshops, hearings, and rulemaking adopted rules to implement the 

13 requirements of 366.91. These rules require the Investor Owned 

14 Utilities ("IOUs") to continuously make available Standard Offer 

15 Contracts based on a portfolio approach of utility fossil-fueled units; 

16 establish a methodology for calculating capacity payments using a 

17 value of deferral methodology based on the utility's full avoided costs 

18 and need for power; require lOUs to expand the capacity and energy 

19 payment options to facilitate the financing of renewable generation 

20 facilities; allow for reopening the contract in the event of future carbon 

- 21 taxes; clarify ownership of transferable renewable energy credits; 

- 22 provide for an expedited dispute resolution process; and require annual 

23 reporting from all utilities. These rules strongly encourage the 

-

-
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development of renewable resources in Florida, and provide a range of 

2 unilateral options to the renewable generator. FPL's Standard Offer 

3 Contract complies with these rules, and hence complies with F.S. 

4 366.91 and encourages the development of renewable generation in the 

5 State. 

6 Q. Wheelabrator's protest states that "FPL's proposed standard 

7 offer contract contains terms and conditions that are onerous, 

8 burdensome, unilateral, and commercially unreasonable." Do you 

9 agree with this statement? 

10 A. No, I do not agree with this statement. Wheelabrator has provided a 

11 laundry list of terms and conditions which it deems commercially 

12 . unreasonable, without support. Wheelabrator fails to recognize that 

13 the Standard Offer Contract is not the result of the give and take of 

14 commercial negotiations between an unrestricted buyer and seller, but 

15 is in actuality a unilateral "put" right of a renewable generator. As 

16 such, it is necessary that the contract as a whole and in specific 

17 contract provisions be constituted in such a way as to protect the 

18 customers of the utility in a contract that may be entered into by 

19 project developers and owners that have facilities with a broad range 

20 of sizes, fuel types, types of generation, geographical location, and 

- 21 performance characteristics. 

5 
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Q. Have any of the contract provisions that Wheelabrator is 

2 protesting been reviewed and approved previously by the 

3 Commission? 

4 A. Yes, many of Wheelabrator's assertions are simply a rehash of old 

5 arguments. Many of the terms and conditions contained in Standard 

6 Offer Contracts have explicitly been established and deemed prudent 

7 in hearings before this Commission. For example, Wheelabrator's 

8 assertion, that FPL's performance requirement that the renewable 

9 generator maintain a 97% Equivalent Availability factor to receive full 

IO capacity payments unfairly penalizes renewable generators, ignores the 

11 fact the Commission has already addressed this issue. FPL 's 2014 

12 Combined Cycle ("CC") avoided unit has a projected annual 

13 Equivalent Availability of 97 % as shown on page 93 Schedule 9 of 

14 FPL's 2008 Ten Year site Plan. In other words if necessary the 

15 generating capacity ofFPL's CC avoided unit is available to contribute 

16 to FPL's system reliability 97 % of the hours in a year. By FPL setting 

17 its minimum performance requirement to a 97% Equivalent 

18 Availability factor in order for the QS to receive full capacity 

19 payments (see payment provision C of Appendix B in FPL's Standard 

20 Offer Contract) FPL is ensuring, that its customers receive the same 

... 
21 level of reliability that they would otherwise receive from the CC 

22 avoided unit. The Commission specifically evaluated and approved 

23 FPL's pay for performance sliding scale methodology in calculating 

... 6 
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-

-

capacity payments as a contract provision that is beneficial to 

customers. In Order No.24989 Docket No. 910004-EU dated August 2 


3 
 29, 1991 the Commission stated that FPL's proposed adjustment to the 

4 monthly capacity payment made to cogenerators that exponentially 

5 reduces the QF's capacity payment in a month is reasonable when the 

6 twelve-month rolling average of the on peak capacity factor is below 

7 the avoided unit minimum. The Commission added that this 

8 adjustment broadens the range of performance in which the QF can be 

9 paid for performance while also encouraging the QF to provide 

10 capacity during FPL's peak periods. The Commission, in its findings 

11 encourages the QF to provide capacity during peak periods and 

12 provides the customers with the same level of reliability that they 

13 would receive from the avoided unit. 

14 

15 Another example where the Commission has explicitly made a 

16 determination has to do with Tradable Renewable Energy Credits 

17 ("TRECs"). Wheelabrator asserts that "FPL's proposed contract 

18 contains an excessive time frame for FPL to exercise its right of first 

19 refusal as to tradable renewable energy credits" and goes on to say that 

20 this "provision is commercially unreasonable, discourages the 

21 development of renewable resources, and should be rejected." 

22 Wheelabrator adds that "this contractual provision also violates rule 

23 25-17.280, [F.A.C.], which prohibits FPL from placing any conditions 

-

-
 7 
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on a renewable generator's ownership of TRECs." Wheelabrator 

2 ignores Commission order No PSC-07-0492-TRF-EQ in Docket No. 

3 070234-EQ dated June 11,2007 that states that: 

4 "FPL acknowledged that TRECs are the property of the 

5 renewable generator, and also has included the right of first 

6 refusal with specific timelines for responding. Such a 

7 condition will insure that Florida's ratepayers enjoy all the 

8 attributes associated with renewable generation without 

9 imposing a financial penalty to the owner of the renewable 

10 generation facility. " (Emphasis added) 

II Q. Please summarize your testimony. 

12 A. As discussed above, the terms and conditions included in the Standard 

13 Offer Contract are reasonable. The Standard Offer Contract terms and 

14 conditions are necessary to protect the customer, and without these 

15 provisions the customers would incur higher costs and may have less 

16 reliable service. A Standard Offer Contract by its nature is required to 

17 offer a one-size-fits-all approach to a purchase power agreement. 

18 While some project developers/lenders may feel more comfortable 

19 with a more individualized approach and as a result pursue an 

20 individually negotiated contract, other developers may prefer the 

-
-

Standard Offer Contract. 

22 Q. Does that conclude your testimony? 

21 

23 A. Yes. 

-
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BY MR. ANDERSON: 


Q Have you prepared a summary of your direct testimony? 

A Yes, I have. 

Q Would you please provide your summary to the 

Commission? 

A Yes. Thank you. 

Good morning, Commissioners. My testimony is 

provided in support of FPL's 2008 standard offer contract 

approved by the Commission and to address Whee1abrator's 

protest of FPL's standard offer contract. FPL's standard offer 

contract is reasonable and fully compliant with the applicable 

statute enacted by the Florida Legislature and rules adopted by 

this Commission. The standard offer contract encourages the 

development of renewable resources in the state. The rates in 

the standard offer contract are at avoided cost as required by 

law. The terms and conditions contained in the contract are 

reasonable and fair to the renewable generator and utility 

customers. The standard offer contract terms and conditions 

are necessary to protect the customer and without these 

provisions the customers would incur higher costs and may have 

less reliable service. 

FPL is supported -- supportive of development of new 

renewable generation and other qualified facility generation in 

Florida as well as continued operation of existing renewable 

generating facilities and qualifying facilities. 
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The Commission through an extensive series of 

workshops, hearings and rulemaking adopted rules to implement 

the requirements of Florida Statute 366.91. These rules 

require the investor-owned utilities to continuously make 

available a standard offer contract based on a portfolio 

approach of utility fossil-fueled units, establish a 

methodology for calculating capacity payments using a value of 

deferral methodology based on the utility's full avoided cost 

and need for power, require IOUs to expand the capacity and 

energy payment options to facilitate the financing of renewable 

generating, generation facilities, allow for reopening the 

contract in the event of future carbon taxes, clarify ownership 

of, and clarifying ownership of transferable renewable energy 

credits, provide for an expedited dispute resolution process 

and required annual reporting from all utilities. These rules 

strongly encourage the development of renewable resources in 

Florida and provide a range of unilateral options to the 

renewable generator. 

FPL's standard offer contract complies with these 

rules and hence complies with Florida Statute 366.91 and 

encourages the development of renewable generation in the 

state. FPL's focus in preparing, submitting and administering 

its standard offer contract is to make available a fair and 

reasonable agreement providing an avenue for FPL to make 

purchase from such facilities for the benefit and in a manner 
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protective of FPL's customers. 

FPL also views its standard offer contract as 

providing a reasonable base for which project owners and 

developers may, if they choose, seek to negotiate with FPL 

agreements more closely tailored to the needs of the facilities 

with different fuel types, sizes, operating characteristics 

among other unique features. 

Wheelabrator has provided a laundry list of terms and 

conditions which it deems unreasonable without support. 

Wheelabrator fails to recognize that the standard offer 

contract is not the result of give and take of commercial 

negotiations. The standard offer contract as a whole and in 

specific contract provisions must be constituted in such a way 

as to protect customers of a utility in a contract that may be 

entered into by project developers and owners that have 

facilities with a broad range of sizes, fuel types, types of 

generation, geographical location and performance 

characteristics. A standard offer contract by nature is 

required to offer a one-size-fits-all approach to purchased 

power. While some project developer lenders may feel more 

comfortable with a more individualized approach and as a result 

pursue an individually negotiated contract, other developers 

may prefer the standard offer contract. That concludes my 

summary. 

MR. ANDERSON: Ms. Dubin is available for 
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cross-examination. 

COMMISSIONER EDGAR: Ms. Kaufman. 

MS. KAUFMAN: Thank you, Commissioner. 

CROSS EXAMINATION 

BY MS. KAUFMAN: 

Q Good morning, Ms. Dubin. 

A Good morning, Ms. Kaufman. 

Q Let's talk for a minute about your familiarity with 

Wheelabrator. You are familiar with them; correct? 

A Yes. 

Q And I think that Mr. Anderson mentioned that you 

currently have two contracts with Wheelabrator; correct? 

A That is correct. 

Q They have a North Broward facility and a South 

Broward facility; correct? 

A Yes, that is correct. 

Q And you'd agree, wouldn't you/ that they are a 

well-known and an established provider of renewable energy? 

A They are a well-known and established renewable 

generator. FPL has been doing business with them for 20 some 

odd years and has purchased energy and capacity from them. 

Customers have paid, I think, close to a billion dollars over 

the 20-year contracts. 

Q And they've been a reliable provider; correct? 

A That is correct. 
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Q You were here for my opening remarks, were you not? 

A Yes, I was. 

Q And you heard me discuss Section 366.91 and 366.92? 

A Yes. 

Q And you would agree with me, would you not, that the 

Legislature has made it clear through the enactment of these 

statutes that it's important for the state to encourage the 

development of renewable energy? 

A Yes. FPL certainly agrees with that. 

Q And you heard me, I'm sure, give the laundry list of 

items that the Legislature has designated as important in 

regard to why they want renewable energy to be developed and 

encouraged in this state, and I assume you agree with those. 

A Yes. 

Q Now would you also agree with me that Section 366.92 

requires and says that it's important that the economic 

viability of existing renewable facilities be protected? 

A Yes. 

Q Are you familiar with the Governor's executive order 

of July 2007 in which he addresses renewable energy goals? 

A I'm familiar with it. Yes. 

MS. KAUFMAN: I'd like to distribute an exhibit, 

Madam Chairman. I guess this would be Number 13. 

COMMISSIONER EDGAR: Yes. And we'll go ahead and 

title it Florida Executive Order 07-127. 
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(Exhibit 13 marked for identification.) 

MS. KAUFMAN: Thank you, Madam Chair. 

BY MS. KAUFMAN: 

Q Ms. Dubin, if you could turn to Page 4, the pages are 

not numbered, but Section 3 and let me know when you're there. 

A I'm sorry. On the first page? 

Q It's on the fourth page, Section 3. Do you see the 

first bullet? 

A Yes. 

Q And would you agree with me that the Governor has 

stated in that first bullet that it is his hope or his goal 

that utilities produce at least 20 percent of their electricity 

from renewable sources? 

A Yes, 

Q Now you talked a little bit in your opening about the 

purpose of a standard offer contract; right? 

A Yes. 

Q Okay. And you would agree with me, would you not, 

that the purpose of a standard of contract is to have a 

contract available that requires no negotiation? 

A I think the standard offer contract, there's two 

purposes. One is to have an available standard offer contract, 

and second that it can be used as the basis for contract 

negotiations. 

Q Ms. Dubin, if you could answer yes or no first, I 
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would appreciate that. Let me repeat the question. 

A Okay. 

Q Would you agree that one of the purposes of a 

standard offer contract is to have a contract available that 

requires no negotiation with the utility? 

A Yes, I would agree with that. 

Q Okay. And would you agree that negotiations can 

often be time consuming? 

A Yes. 

Q And I'm speaking of contract negotiations. 

A Yes. Of course. 

Q And would you also agree with me that these contract 

negotiations require resources to be devoted to them by both 

sides? 

A Yes. And that, that's why it's important that we 

also can use the standard offer contract as a tool for contract 

negotiations because it can cut out a lot of negotiating time. 

There's a lot of good information there, a lot of good 

provisions that can be used as the basis for a negotiated 

contract so that it can be used, the operating and 

characteristics that can be used are good to be, to streamline 

contract negotiations. And then where there's specific 

characteristics of a renewable generator, those changes can be 

made in a give and take in negotiations. 

Q I understand your position, Ms. Dubin. But will you 
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agree with me that when you engage in contract negotiations, it 

requires both sides, the generator and the utility, to devote 

substantial resources to attempting, in attempting to come to a 

conclusion? 

A Yes. 

Q And would you also agree with me that the parties may 

engage in negotiations, they may devote time and resources to 

those meetings and conference calls and what not, and they may 

at the end of the process not reach agreement? 

A Yes. 

Q okay. You agree, and you may have said this in your 

summary, but you agree, don't you, that FPL is required 

pursuant to the legislation to have a standard offer 

continuously available? 

A Yes. 

Q And has FPL had a standard offer continuously 

available since 2006? 

A Most of the time. There was a point in time in 2006 

where the standard offer contract was protested and therefore 

it wasn't available for a period of time. 

Q Okay. So if a renewable generator had wanted you, 

had wanted to sign a standard offer contract with you in 2006, 

you're saying you did not have one available? 

A There was a 

Q Excuse me. If you could try yes or no, I would 
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appreciate it. 

A Okay. 

Q Do you need me to repeat the question? 

A Yes, please. 

Q Okay. I'll try. Are you telling us that there was a 

period of time during 2006 when FPL did not have a standard 

offer contract available for renewable generators? 

A We had, we had, yes, we had a contract available, but 

there was a protest and there was a point in time where, and 

I'm not quite sure of the language, but I, it was on hold or 

something along those lines because of a protest. 

Q Well, isn't it true that FPL withdrew its standard 

offer contract in 2006? 

A I think there were some modifications made to it and 

refiled, I believe. 

MS. KAUFMAN: Okay. I've got another exhibit, Madam 

Chairman. 

COMMISSIONER EDGAR: Okay. 

MS. KAUFMAN: This would be Number 14? 

COMMISSIONER EDGAR: Yes, ma'am. We'll mark it as 

14. 

MS. KAUFMAN: And I, we could call it, if it's all 

right, FPL Notice of withdrawal. 

COMMISSIONER 	 EDGAR: Yes. 

(Exhibit 14 marked for identification.) 
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BY MS. KAUFMAN: 

Q Have you had time to look this over, Ms. Dubin? 

A Yes, I have. 

Q Okay. If you would refer to the bottom of the first 

page. Do you see the sentence where it begins, "At this time"? 

A Yes. 

Q Okay. Would you read that sentence for us? 

A If I might start above where it talks about the 

protest, I believe, to put it in context. 

Q Well, Ms. Dubin, if you would be so kind as to answer 

my questions and then explain, I think we could move faster. 

A Okay. 

Q Thank you. 

A "At this time, FPL believes it is appropriate to 

withdraw its current petition for approval of renewable energy 

tariffs and standard offer contracts with the commitment that 

FPL will promptly refile renewable energy tariffs and standard 

offer contracts when the FICA request has been resolved, or as 

soon as otherwise may be appropriate." 

Q So you would agree that FPL withdrew its contract in 

this case; correct? 

A Yes. FPL withdrew its contract as there was a 

protest going on. And if I might read the next sentence which 

also says that FPL wishes to make clear that it remains 

receptive to negotiating with prospective renewable energy 

FLORIDA PUBLIC SERVICE COMMISSION 




1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

43 


providers, and that FPL is prepared to submit any resulting 

agreements for Commission approval as approved (sic.) for under 

applicable laws and regulations. 

Q So I understand your testimony to be that you were 

willing to negotiate. 

A Yes. 

Q But you had no standard offer contract available at 

that time. 

A No. It was withdrawn because of the protest going 

on. 

Q Now since 2006 you have had various versions of a 

standard offer contract available; correct? 

A Yes. 

Q Okay. And I mentioned this in my opening and I'm 

correct, am I not, that you have not had a single renewable 

provider sign one of these contracts, have you? 

A No, we have not. 

Q Okay. Now your direct testimony, and you mentioned 

this in your summary, the bottom of Page 2 going over to the 

top of Page 3, you say, "The standard offer contract encourages 

the development of renewable resources in the state"; right? 

A Yes. 

Q Well, since not a single provider has executed a 

contract, in what way does the standard offer contract you have 

available encourage the development of renewable resources? 
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A I think it encourages it in several ways. Now let's 

go back to 2006 when the, when we're talking about that time 

frame. We had a lot of renewable generation under contract. 

So, for example, Wheelabrator was not going to go to a standard 

offer contract and also solid waste authority. Other contracts 

are, were already in existence, so they would not avail 

themselves of a standard offer contract because they were 

already contracted for. 

In addition, because of this protest there was a 

period of time when the, when we did not have a, where, where, 

excuse me, generators, renewable generators could not avail 

themselves of the standard offer contract. And currently the 

standard offer contract that we have is being used as the basis 

for contract negotiations just in the way of one part of it the 

way it's intended to work. We have several renewable 

generators that we're discussing contracts with, and in each 

one of those cases we have used the standard offer contract as 

the starting point. 

Q So do you disagree with the premise that the standard 

offer contract is supposed to be a viable, executable contract 

that you would expect renewable facilities to sign? 

A No, I don't agree with -- I do agree that the 

standard offer contract is that, yes. 

Q Okay. But despite that, nobody signed it. 

A No, for the reasons I stated. 
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Q I want to talk for a moment about your current 

contracts with Wheelabrator. We discussed this some in your 

deposition; correct? 

A Yes. 

Q And I think you already said that Wheelabrator has 

two contracts right now with Florida Power & Light; correct? 

A Yes. It's actually, it's actually four. It's two 

1987 agreements, one for Broward North, one for Broward South, 

and then there's a 1991 amendment for each one of those 

facilities as well. 

Q I want to talk about the original contracts. Those 

are standard offer contracts; correct? 

A Yes, they are. 

Q That Wheelabrator and FPL executed. 

A Yes. 

MS. KAUFMAN: And, Madam Chairman, I'd like to 

distribute those contracts. And I'm also for ease of 

reference, if it's all right, going to distribute the sort of 

corresponding pages from the current standard offer so that 

Ms. Dubin and the Commissioners will have all three documents 

in front of them. 

COMMISSIONER EDGAR: Ms. Kaufman and Mr. Anderson, I 

have had a request administratively for a very short break to 

take care of some paperwork. So I'm -- why don't you go ahead 

and distribute, but we will go on break and I'm sorry to do 
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this when we've just gotten started, but a couple of things we 

need to take care of technically. So we're going to take a 

15-minute break and come back at 20 minutes -- roughly 15 

minutes, come back at 20 minutes to. If you would, go ahead 

and distribute, and then we'll mark and deal with that when we 

go back on. And so we are on break. 

(Recess taken.) 

We will get started again here in just a moment. 

Okay. We are back on the record. I apologize for 

the interruption. Thank you for your patience. Ms. Kaufman, 

right before our short break you were going to pass out some 

documents, and if you would go ahead and take it from there. 

MS. KAUFMAN: I did. Madam Chair, I passed out three 

documents, and I would ask that two of them you would mark as a 

composite exhibit. Those would be Standard Offer Contract for 

the Purchase of Firm Capacity and Energy from a Qualifying 

Facility. They actually both have the same title but they're 

from, one is for the North Broward facility and one is for the 

South Broward. So if that could be Number 15. 

COMMISSIONER EDGAR: Okay. We will mark this as 

composite Number 15 with these two documents contained therein. 

(Exhibit 15 marked for identification.) 

MS. KAUFMAN: And then the third document I 

distributed, if we could mark that as 16. Those are excerpts 

from the FPL 2008 Standard Offer Contract. 
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COMMISSIONER EDGAR: Okay. Exhibit 16, Excerpt 2008 

FPL SOC. 

MS. KAUFMAN: Yes, ma'am. Thank you. 

(Exhibit 16 marked for identification.) 

MR. ANDERSON: If I might be heard for just a moment. 

COMMISSIONER EDGAR: Mr. Anderson. 

MR. ANDERSON: Thank you. From a process perspective 

I'd like to remind people that the initial testimony, we're 

still on direct cross-exam here, was only seven pages and did 

not discuss in detail the responses to Wheelabrator's points at 

all. All those were raised in Mr. Dalton's testimony and then 

responded to in rebuttal. The significance is that we're here 

to answer questions, but I'm going to pay a little more close 

attention to the scope of examination. Because if we're going 

to get into talking about the specifics, for example, of 

availability factors and this and that, that's not the direct 

testimony, that's the rebuttal, and I think it will be better 

framed that way. But just as a word to the group. 

COMMISSIONER EDGAR: Okay. Thank you, Mr. Anderson. 

So noted. Ms. Kaufman, just please try to keep in mind with 

your questions the direct versus the rebuttal. 

MS. KAUFMAN: I will try to do that, Madam Chairman. 

would note that Ms. Dubin has told us in her opening comments 

and remarks that she's talked extensively about their proposed 

standard offer contract. So I do have a number of questions 
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that relate to that and I think that they are appropriate and 

they are within the scope. But I guess we'll, we'll deal with 

that as we go. 

COMMISSIONER EDGAR: We'll see where it takes us. 

MS. KAUFMAN: Thank you so much. 

BY MS. KAUFMAN: 

Q Ms. Dubin, do you have the three documents that I've 

distributed, the two contracts that the Chairman has marked as 

Exhibit 15 and then your, your 2008 contract that's marked as 

Exhibit 16? 

A Yes, I do. 

Q And Exhibit 16 is not the entire contract, it's just 

excerpts, just so the record is clear. 

You are familiar with Exhibit 15, correct, the 

current Wheelabrator FPL contracts? 

A Yes, I am. 

Q And you, you looked at those during your deposition, 

did you not? 

A Yes, I did. 

Q Okay. What is the capacity factor in the current 

Wheelabrator FPL contract, Exhibit Number IS? 

A The current one is, I believe, 70 percent. It's at 

the bottom range. 

Q So in the current contracts that you have, the two, 

the capacity factor required is 70 percent. 
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A Yes. 

Q And the capacity factor that's required in your 2008 

standard offer is 97 percent; correct? 

A The high end is 97 percent/ yes. 

Q Okay. 

A The distinction is the 97 percent is for 100 percent 

of the capacity payment. The bottom range there goes down to 

80 percent. 

Q And in the current contracts the 70 percent is/ is 

for 100 percent of the capacity payment; correct? 

A Yes/ I believe so. 

Q Now I think I asked you if/ I might have asked you in 

your deposition if you're familiar with the operating 

characteristics of renewable generators/ and I believe you 

answered somewhat. Does that seem right? 

A Yes/ somewhat. I'm familiar with the ones that are 

under contract with FPL. 

Q Okay. Would you agree that it would be very 

difficult for a renewable/ a renewable generator to meet a 

97 percent capacity factor on a 12-month average? 

MR. ANDERSON: I'd object. And it's not that we 

don't want to talk about this/ but this is exactly what I was 

talking about. This is the heart and soul of the rebuttal 

testimony. 

COMMISSIONER EDGAR: Ms. Kaufman. 
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MS. KAUFMAN: Well, Chairman, Ms. Dubin is here and 

she said in her opening remarks supporting the reasonableness 

and the fact that they believe that this contract before you 

complies with the rules, and I think I'm entitled to inquire as 

to the basis for her assertions. Those are in her prefiled 

direct and they were discussed at some length in her summary. 

COMMISSIONER EDGAR: Mr. Anderson, anything further? 

MR. ANDERSON: No. Again, we're happy to answer the 

question either time. But the right time under, under the law 

would be where the 97 percent issue is discussed in the, in the 

rebuttal testimony. It was raised in Mr. Dalton's direct, 

responded to in Ms. Dubin's rebuttal, so that's the right place 

in this proceeding for those, those questions, and we feel that 

would be the right approach. 

COMMISSIONER EDGAR: Ms. Kaufman. 

MS. KAUFMAN: Well, Ms. Dubin says right on Page 2, 

just to pick out one example from her direct, my testimony 

explains that FPL's standard offer is reasonable, fully 

compliant with the applicable statute. I think I'm entitled to 

inquire into her basis and into any of the terms in the 

contract that's before you. She's raised that in her direct. 

COMMISSIONER EDGAR: Ms. Helton. 

MS. HELTON: Madam Chairman, I've listened to the 

arguments of both parties and I agree with Ms. Kaufman. It 

seems to me that if Ms. Dubin has raised assertions concerning 
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the appropriateness of the standard offer contract under the 

rules and the statutes, that Ms. Kaufman is entitled to ask the 

witness about that. 

COMMISSIONER EDGAR: Overruled. We will proceed. 

BY MS. KAUFMAN: 

Q I'm trying to recall the last question, Ms. Dubin. 

I think that you had agreed with me that in your 

current 2008 standard offer contract you are requiring a 97 

percent availability factor; correct? 

A Yes. 

Q And then I believe I asked you if you would agree 

with me that based on what you knew about renewable facilities 

it would be extremely difficult for a renewable facility to 

meet that 97 percent availability on a 12-month rolling 

average. 

A I don't know if it's extremely difficult. I do know 

that the Wheelabrator's Broward North facility has achieved a 

97 percent billing capacity factor from May 2008 through 

November 2008. 

Q They haven't done it in a 12-month block of time, 

have they? 

A I have not seen that. But they have, they have in 

current history performed at over 97 percent. 

Q But in order to proceed at full capacity they have to 

do that for 12 consecutive months; correct? 

FLORIDA PUBLIC SERVICE COMMISSION­



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

52 


A Yes, that is correct. 

Q And they have not - ­

A And that is because the next planned generating unit 

has that availability factor. And of course the standard offer 

contract goes back to customers should pay no more and have no 

less reliable service than they would with that next planned 

generating unit, which is a combined cycle unit. 

Q Okay. And did you, just so I'm clear, I asked you 

the question of whether you are aware of whether it would be 

extremely difficult for a renewable facility to meet that 

97 percent on a 12-month rolling average, and I think you said 

you didn't know one way or the other. 

A When you say extremely difficult, I do know that they 

have been performing at that level. We'd like to see them 

continue to perform at that level and perhaps they will on a 

12-month average basis meet that. 

Q But you don't - but, first of all, you don't know 

that they have performed at that level for 12 monthsi correct? 

A They have not. But since May of 2008 they have. 

Q Okay. And you don't know I guess as you sit here 

today whether the, a renewable facility could perform at that 

level for 12 months. 

A They have since May, so I don't see any reason why 

they couldn't continue that and perhaps have it included in 

their average. 
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Again, the 97 percent availability of their billing 

capacity factor is one to have 100 percent of the payment. 

Q And then 70 percent was to have 100 percent of the 

payment; correct? 

A Yes. In the older contract based on a different 

avoided unit, different point in time, different planned 

generating unit. 

Q If you assume that it is difficult or it would be 

difficult for a renewable facility to meet that 97 percent for 

12 months and get the 100 percent capacity factor, do you think 

that might explain why you haven't had any renewable facility 

sign this contract? 

A I don't think I agreed that it would be difficult. 

97 percent is, is the, is what they have been performing at 

since May. The 97 percent is what, what they need to get to 

get 100 percent capacity payment. They get a capacity payment 

at 80 percent. 80 percent capacity, billing capacity means 

that they can be off for 73 days a year and still receive a 

capacity payment. That is, that is very good. That's very 

attractive. 

Q Okay. If you, if you could listen to my question and 

answer it and then explain as you need to. 

If we assume that it would be very difficult for a 

renewable facility to meet that 97 percent factor to receive 

the full payment on a 12-month rolling average, might that not 
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be the reason that you have not seen a single renewable 

generator sign this contract? 

A It might, it might not. But the point is is that the 

standard offer contract has to be based on avoided cost on 

FPL's next planned generating unit, and that means that it's a 

97 percent billing capacity factor. Again though that's the 

high end. 80 percent is the low end. And there are various 

the standard offer contract also provides very attractive 

pricing in that it can, can do very different payment streams 

to get those capacity payments. They can do levelized over a 

year, they can do early. So there's very, very different ways 

to meet that. 

But, again, standard offer contract has to be priced 

at avoided cost so that customers pay no more than they would 

if FPL had built the next planned generating unit. 

Q And this standard offer contract that we're here 

talking about today is one you've offered to the marketplace 

that you think that renewable generators would find attractive, 

but no one has signed it; right? 

A No one has signed it currently. However, we are 

using it as the basis for several contract discussions. 

Q Ms. Dubin, are you familiar with this Commission's 

RPS docket? 

A Familiar, yes. 

Q Okay. And are you familiar with the Navigant Group 
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and what the Commission tasks them to do? 

A Yes. FPL has a team that has been working on that 

and I have a very cursory role in that. I had not been 

participating. 

Q Okay. Would you accept, subject to check, that what 

Navigant was asked to do at least in part was to utilize some 

reasonable assumptions and come up with the technical potential 

for renewable power going forward? 

MR. ANDERSON: FPL would object to this line of 

questioning for two reasons. First, it is not relevant. But, 

second, it is plainly not within the scope of Ms. Dubin's 

direct testimony. This case is about compliance with existing 

laws. It does not involve the consideration of renewable, 

renewable portfolio standards and those things which are the 

subject of other and future consideration. So two reasons: 

First, I don't think it's relevant. Second, it's clearly far, 

far beyond the scope. 

COMMISSIONER EDGAR: Ms. Kaufman, relevance and 

scope. 

MS. KAUFMAN: Yes. Madam Chair, number one, it's 

highly relevant again because Ms. Dubin touts the 

reasonableness of her standard offer contract. And I think 

that if I'm permitted to pursue this line, I can develop the 

fact that it is not reasonable based on experts that this 

Commission has retained. And I think it goes, that goes to 
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scope as well. She is telling us in her testimony that this is 

a reasonable, attractive contract for the marketplace and that 

the capacity factors and other terms and conditions are those 

that renewable developers would find attractive, and I think 

that I'm entitled to probe and impeach that with information 

from other Commission dockets. 

COMMISSIONER EDGAR: Ms. Helton. 

MS. HELTON: I'm a little bit concerned about 

discussions concerning experts the Commission mayor may not 

have hired in other dockets. We don't have those experts 

here testifying today. I mean, I see some basis behind 

Ms. Kaufman's questioning with respect to the appropriateness 

of furthering the renewable goals that the Legislature has set 

forth in Sections 366 point, I think it's 91 and 92. However, 

bringing in other dockets, that's, that's not within the scope 

of this proceeding. So I guess my suggestion to you, Madam 

Chairman, was maybe we could go down the line a little bit and 

see where it leads, but I am very uncomfortable about talking 

about other dockets here. 

COMMISSIONER EDGAR: Excuse me. Objection is 

sustained. Relevance in my mind is perhaps debatable, but I am 

going to sustain on the basis of scope. 

BY MS. KAUFMAN: 

Q Well, Ms. Dubin, let's turn back then to the current 

contract, which is Exhibit 16. And let's take a look at 
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Section 8.4.8 which is on the third page in, excuse me, fourth 

page in. And, Commissioners, the sheet at the top is entitled, 

numbered 9.036. Are you there? 

A I am. 

Q Okay. And if we look at Section 8.4.8, that gives 

FPL the right to curtail a renewable generator up to 18 times 

per yeari correct? 

A Yes, it does. 

Q In other words, it can tell the renewable generator 

we're not going to take your power up to 18 times per year. 

A Yes. If there's -- and the purpose of this is 

because if there are reliability reasons, safety reasons, 

cost-effective reasons, that FPL would have the right to back 

that down. 

And I might add that the language here is, is, is 

just about verbatim out of the Commission rules on this. It's 

to protect customers to make sure that they're not paying more 

for this power than they would if FPL had generated out of its 

own unit. FPL would, if we were operating, if we had built the 

unit, the next generating unit, we would treat it the same. We 

would back it down for reliability reasons, we would back it 

down for safety reasons, we would back it done if it wasn't 

cost-effective. 

Again, standard offer contract, the terms and 

provisions here are to protect the customers. The customers 
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are treated the same as they would if the avoided unit had been 

built. 

Q Ms. Dubin, you just gave us quite a laundry list of 

circumstances under which you might require the renewable 

generator to back down. If you look at 8.4.8, do you see any 

of those circumstances set out there? 

A No, I don't. 

Q If FPL exercised its right to curtail 18 times per 

year as this provision 8.4.8 sets out, that would actually make 

the 97 percent factor even higher, wouldn't it? 

A Yes, it would. Again, I think it's important to 

point out that the standard offer contract has to be a 

one-size-fits-all for all types of renewable generators, for 

all types of, of generators, and that's why this provision is 

here. 

Q And I guess you'd agree with me that up to today we 

haven't found any generator whose size it fitsj right? 

A No. And, again, we are, are using it for contract 

negotiations. Yes. 

Q Right. But nobody has executed this contract, just 

so we're clear. 

A No one has executed this contract. Yes. 

Q Okay. If you -- excuse me. 

A May I just also add, you know, that we do use it for 

negotiation purposes, but also we also have customers or, 
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excuse me, vendors that are already under contract so they 

wouldn't avail themselves of it right now. They're already 

contracted with FPL. 

Q But you did say in your testimony that you think this 

is going to encourage the development of renewable generation; 

right? 

A Yes. 

Q So that would, that would be, I assume that you meant 

on a going-forward basis. 

A Yes. 

Q Okay. If you would turn to Page 7 of your direct, 

please, and if you would look at Lines 1 to 2 there, you are 

talking about the sliding scale for payments, which I think you 

mentioned in another answer. 

A Yes. 

Q Okay. And on Line 2 you are, if I understand your 

testimony, you're supporting that sliding scale as approved in 

Order Number 24989. 

A Yes. 

Q Okay. That order was entered in 1991; correct? 

A That is correct. 

Q Okay. So I have to do the math. What is that, 18 

years ago; correct? 

A Yes, 

Q Okay. So clearly it predates the Section 366.91 and 
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92 renewable generator language we've been talking about here? 

A Predates it, yes. 

Q Okay. And that order doesn't discuss or mention or 

even touch upon in any way renewable generation or the 

encouragement of renewable generation or the benefits it brings 

to the state; correct? 

A No. It more goes to customers and protection of the 

customers and being able to have customers pay for, you know, 

for capacity, and providing a sliding scale is a good way to 

encourage that. 

Q And it doesn't talk at all about renewable 

generation. I just want to be clear. 

A No, it does not. 

Q Let me talk to you for a moment about the maintenance 

provisions in your, in your 2008 contract. 

A Yes. 

Q The current Wheelabrator contract, current 

FPL/Wheelabrator contracts have maintenance provisions in them; 

right? 

A Yes. 

Q And if you would take a look at Exhibit 15, I believe 

that they are on Page 5 in both of the contracts. Am I right 

about that, Page 5 of l3? 

A Yes. 

Q And if I can just paraphrase, the current arrangement 
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1 for maintenance under this standard offer contract between 

2 Wheelabrator and FPL is essentially that the parties will work 

3 cooperatively to coordinate their maintenance schedules; right? 

4 A Yes, that is correct. 

Q Okay. This provision and this coordination hasn't 

6 created any problems over the course of your relationship with 

7 Wheelabrator, has it? 

8 A No, it has not. 

9 Q You have been able to cooperatively schedule 

maintenance to the satisfaction of both FPL and Whee1abrator? 

11 A Yes, we have. Again, the standard offer contract 

12 though is not just open to Wheelabrator. It's open to all 

13 types of generators and hence has to capture all kinds of 

14 characteristics. 

Q Well, this contract that we're looking at is a 

16 standard offer contract too; right? 

17 A Yes, it is. 

18 Q Okay. If you take a look at your provision in your 

19 2008 contract, I think it's Section 8.2 that deals with 

maintenance. And that's the third page, Commissioners, sheet 

21 9.035. 

22 A Yes. 

23 Q And basically to paraphrase, that provision says that 

24 maintenance can only be scheduled during periods that FPL 

approves; correct? 
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A Periods that FPL approves and - ­

Q Is that a yes or a no? I'm sorry. 

A I'm sorry. Yes. It's periods that FPL approves. 

And the reason being is, is that the maintenance, you wouldn't 

want maintenance in the middle of July. You would want those, 

the units available to provide service, provide energy to FPL's 

customers when you need it. So it would make sense to 

coordinate and to have the maintenance scheduled at an 

appropriate time where customers get the benefit of the energy 

not being offline when, when, in the summertime, for example, 

when it's needed. 

And that is the same way that we would schedule 

maintenance for the next planned generating unit. So, again, 

the, we're treating this so customers would get the same 

benefit from the standard offer contract from purchasing from a 

generator that they would if we had built the unit. 

Q And, again, you've given us quite an explanation of 

your view of this provision. None of that information appears 

in Section 8.2, does it? It just says that the QS shall 

schedule maintenance only during periods approved by FPL; 

correct? 

A Yes. 

MR. ANDERSON: At this point I'd like to interject 

and very, very speci cally. Let's just review the lines of 

the questioning over the past few minutes, the 97 percent 
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1 issue. That's Pages 14 to 17 of Ms. Dubin's rebuttal. The 

2 Section 8.4.8 was Pages 8 to 9 of the rebuttal; the sliding 

3 scale for capacity payments l Page 12 to 13 of rebuttal; 

4 maintenance I Page 14 of rebuttal. And I you know 1 to maintain 

the correct order of proof, the correct time for that 

6 interrogation is at that time. 

7 I respectfully request that, you know, the, that 

8 these I these questions are far beyond the scope of direct. 

9 They're appropriate questions in reference to the rebuttal 

testimony and that's the right time to do that so that we 

11 streamline this proceeding and not get into discussions at a 

12 later time of what has gone before and what needs to be done in 

13 reference to rebuttal testimony. But this is right down the 

14 line out of the rebuttal. 

COMMISSIONER EDGAR: I'm always in favor of 

16 streamlining. 

17 Ms. Kaufman I can you point for my benefit to where in 

18 the direct you are basing these questions on? 

19 MS. KAUFMAN: Yes, Madam Chair. And if I could make 

a preliminary comment. 

21 COMMISSIONER EDGAR: You may. 

22 MS. KAUFMAN: Okay. And that is I appreciate 

23 Mr. Anderson suggesting as to how I should conduct my cross. 

24 However, I'm entitled to inquire in regard to the 

reasonableness of what Ms. Dubin is proposing, and the fact 
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that she may address that in rebuttal does not mean that I am 

not entitled to inquire of her on direct. She made some 

general statements in direct just as we discussed earlier with 

Ms. Helton in regard to the reasonableness, the compliance of 

this contract with your rules, and I am entitled to inquire as 

to the specific provisions. 

We discussed at one point in this case combining 

direct and rebuttal and Florida Power & Light, as is theirt 

right, declined. And having done that -- that is their right. 

But I do not think they can constrain my cross-examination in 

regard to Ms. Dubin's assertions that this is a reasonable, 

compliant contract by trying to restrict me from asking her 

about specific provisions just because she addresses those in 

her rebuttal. 

COMMISSIONER EDGAR: And where in the direct are you 

basing your questions on? 

MS. KAUFMAN: It's the same provisions that we talked 

about before, that the standard offer contract encourages the 

development of renewable resources, that FPL is supportive of 

the development of renewable resources. She has many general 

standards in regard to how this contract 

CHAIRMAN EDGAR: Can you point me to -- I'm sorry_ 

Can you point me because I can't read at the same time I'm 

listening to you. I'm sorry. I just can't do both. 

MS. KAUFMAN: I'm sorry. I'm sorry. I'm talking 
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quickly. 

COMMISSIONER EDGAR: Can you point me where in direct 

one of these statements that you are basing these questions on? 

MS. KAUFMAN: Page 2, Line 23, at the very bottom 

going over to the top of Page 3, she says the standard offer 

contract encourages the development of renewable resources in 

the state. And - ­ oh, I was going to give you another 

reference. I'm sorry. 

COMMISSIONER EDGAR: That's all right. I was, I was 

thinking. 

MR. ANDERSON: If I might add just one other thought. 

May I, Madam Chairman? 

COMMISSIONER EDGAR: Always, Mr. Anderson. 

MR. ANDERSON: Okay. Thank you. The order of proof 

is such that we begin and we end. All these points were raised 

COMMISSIONER EDGAR: Maybe. 

MR. ANDERSON: -- were raised in Mr. Dalton's - ­

hope for a satisfactory end. We were perfectly happy to put on 

Ms. Dubin once, but as following, being the second witness with 

direct and rebuttal combined together for precisely this 

reason, so this could all be done at once. What's incorrect 

here and unfair is to purport to interrogate on all the issues 

in the rebuttal testimony in the direct and then we come back 

around at the end of the case. That's not the correct order of 
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proof. And all these points, as I've indicated, are directly 

rooted in the rebuttal testimony. That's the time for that. 

And, again, we really risk not having a streamlined proceeding 

if we do not move through and limit to the correct scope of 

the, of the testimony. 

MS. KAUFMAN: Madam Chair. 

COMMISSIONER EDGAR: Ms. Kaufman. 

MS. KAUFMAN: Yes. I was simply going to say that, 

you know, we're certainly as happy as anyone to try to 

streamline the proceeding. Nonetheless, we are entitled to 

inquire specifically -- Ms. Dubin makes general statements and 

I think we are entitled to go behind those statements and 

inquire we're here talking about the specific contract. It 

was FPL's strategy or whatever you want to term it and how they 

put their case together, that does not limit my right to test 

her questions and to deal with the specific provisions in the 

contract in the order that I choose to do it. 

COMMISSIONER EDGAR: Ms. Kaufman, about how many more 

roughly questions do you have along this same line? 

MS. KAUFMAN: I do not have too many more. I don't. 

I can't tell you exactly, but I have a couple more provisions 

that I want to talk to Ms. Dubin about. I'd say two. 

COMMISSIONER EDGAR: Okay. Mr. Anderson, I note your 

objection. I'm going to overrule at this time. 

Ms. Kaufman, please be cognizant of, because I think 
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this has occurred some, of trying not to ask the same question 

repeatedly. 

MS. KAUFMAN: Yes. And it is not my intention to ask 

the same questions twice. 

COMMISSIONER EDGAR: Okay. Let's proceed. 

MS. KAUFMAN: Thank you. 

BY MS. KAUFMAN: 

Q Ms. Dubin, I think we were looking at the maintenance 

provision, and let me turn back to that, which is Section 8.2; 

correct? 

A Yes. 

Q And I believe that you had testified that this 

provision allows FPL to reject the renewable energy, the 

renewable generator's maintenance schedule; correct? 

A Yes. 

Q Okay. And it also permits you to limit the number of 

maintenance days; correct? 

A Yes. That is correct. 

Q Okay. I want to ask you about, I think, one more 

specific provision in the contract and that has to do with the 

trip test requirement. 

A Yes. 

Q Can you tell us what a trip test is? 

A A trip test is a test that they do to, to test the, 

to test the turbine. I'm not an engineer, so let me - but 
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it's kind of a way that has been described to me as to test the 

turbine, that if it continues to rotate, that it shuts off at a 

certain time so that, you know, as things continue to rotate, 

things could, blades and so forth could, could -- for safety 

reasons that they need to have like a shutoff or a trip. 

Q The current standard offer between Whee1abrator and 

Florida Power & Light, those two contracts, they don't have a 

trip test requirement, do they? 

A I don't believe they do. No. 

Q And that has not created any problems between the 

parties under the current standard offer, has it? 

A No, it has not. Again though the 2008 standard offer 

contract is based on a 2014 combined cycle unit as the avoided 

cost. So all of the characteristics of that are included in 

this contract and all the protections to the customers so that 

maintenance, testing and everything else are, are similar. 

Q So does FPL, if and when its next planned unit comes 

online, they're going to conduct a trip test on that unit? 

A Yes. 

Q And would I be correct that if the unit fails the 

trip test, that there is no penalty to FPL for that; correct? 

A Penalty. Can you describe penalty? 

Q Is there -- well, let's back up. If the renewable 

generator doesn't meet the trip test requirements, then theY're 

in default of the contract; correct? 
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A Yes. 

Q Okay. Now if FPL's projected unit doesn't meet the 

trip test requirement, is there any monetary penalty assessed 

against FPL? 

A It could be if it was included in the generating 

performance incentive. 

Q Okay. But I think we've discussed before you'd agree 

that you don't even become eligible for that until after three 

years of operation; correct? 

A Yes, that's correct. 

Q So you do a trip test when the unit comes online; 

correct? 

A Yes. 

Q And if you did a trip test and the unit didn't 

perform, there wouldn't be any penalty to FPL; right? 

A It wouldn't be able to, it wouldn't be running. 

Penalty in that, in that form, no, I don't think so. 

Q Take a look at Page 6, Line 4 of your direct 

testimony. Are you there? 

A Yes. 

Q Okay. And you're characterizing Wheelabrator's 

concerns with the contract. And you say, quote, they're simply 

a rehash of old arguments; correct? 

A Yes. 

Q Okay. You'd agree with me, would you not, that since 
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the enactment of 366.91 and 92 relating to renewable providers 

that the Commission has not reviewed any of these terms that 

we're discussing today the context of an evidentiary hearing 

like we're having today? 

A The Commission has reviewed the standard offer 

contracts and the rules, I believe, in 2006. 

Q Okay. But it has not reviewed them in the context of 

an evidentiary proceeding such as we're having today with 

expert witnesses; correct? 

A I don't believe so. No. 

Q On Page 7 of your direct at the bottom, well, 

actually beginning at Line 15 and going over to the top of 

Page 8. 

A Yes. 

Q You're discussing the right of first refusal for the 

RECs that you've included in the 2008 contract; correct? 

A Yes. 

Q Okay. And if I understand it, if a renewable 

generator wants to sell their renewable attribute to a party, 

before it can do that it must come to FPL and give FPL 30 days 

to decide if FPL would like to purchase the REC; is that right? 

A Yes. The renewable generator owns the RECs, but if 

he has a bona fide offer, he gives FPL the right of first 

refusal for those RECs and the time period is 30 days. 

Q So that if a renewable generator had the opportunity 
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to sell that REC within ten days, they, would you agree that 

they might not be able to consummate that transaction because 

first they have to corne to FPL and give FPL 30 days to think it 

over? 

A Again though - ­

Q Could you, again, if you could do the yes or no, I 

would appreciate it very much. 

A Okay. The answer is yes. But it's important to note 

that, again, this is a standard offer contract, one that has to 

be a one-size-fits-all. And a provision like 30 days or longer 

periods or shorter periods are better tailored for a negotiated 

contract where there's give and take and there's discussion on 

how that best meets the parties in that, in that situation. 

Q How did you corne up with 30 days instead of five days 

or 120 days? 

A Thirty days is at is a, is a standard, it's about a 

month. And I believe the other, the other IOUs use the, use 

the same. It gives an opportunity if you just kind of go 

through the things that you'd have to do in order to make a 

decision on a REC, review it, get it approved and those types 

of things, it could take about 30 days. 

Q Did you do any analysis of REC trading in the time 

periods that usually apply, REC auctions and RFPs? 

A I did not. 

Q Did anybody to your knowledge before they used this 
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30 days? 

A I do not know. It was before I, I, I took over this 

position. 

Q Now on your direct testimony, Page 4 at the top, and 

I think you have talked about this some, you say that, to 

paraphrase, FPL views its standard offer as providing a 

reasonable base from which project owners and developers may, 

if they choose, seek to negotiate; correct? 

A Yes. 

Q You would agree with me, would you not, that the fact 

that you may be willing to negotiate does not obviate your 

obligation to have a continuously available standard offer 

contract? 

A No, it does not. 

Q And the fact that you are willing to negotiate or may 

negotiate cannot take the place of complying with the statute? 

A No. And the we do comply with the statute, and 

the, the other benefit of the standard offer contract is just 

that. It can be used as a basis for negotiation. 

Q If a renewable generator came to you and said I'm 

really not that keen on the terms of the standard offer, I 

don't want to use that as a starting point, here's my template, 

can we talk about this, would FPL insist on using the standard 

offer contract to negotiate from? 

A No. It would depend on the circumstances. But, 
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again, you know, if we had a renewable generator that came to 

us and the contract terms were good and, and that they were to 

the benefit of our customer, certainly we would entertain that. 

Q You would agree, wouldn't you though, that the way 

you generally conduct your negotiations is by proffering the 

standard offer first? 

A Yes. 

MS. KAUFMAN: If I could have a moment, Madam Chair. 

COMMISSIONER EDGAR: Yes, ma'am. 

MS. KAUFMAN: Thank you. 

(Pause. ) 

That concludes my direct -- my cross-examination. 

Thank you, Madam Chair. 

COMMISSIONER EDGAR: Thank you. Are there questions 

from staff for this witness? 

MS. HARTMAN: No, there aren't. 

COMMISSIONER EDGAR: Commissioners, any questions at 

this time for Ms. Dubin? No? 

Mr. Anderson. 

MR. ANDERSON: I don't think we're going to have 

redirect. But there is one point of factual accuracy that, if 

might be permitted to, I'll review with the witness. Just we 

had something checked while we listened and so just so we have 

the record straight and correct. Is that okay? 

COMMISSIONER EDGAR: Yes. 

FLORIDA PUBLIC SERVICE COMMISSION 


I 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

74 

MR. ANDERSON: If I might borrow your here, I'll 

read you exactly what I'm going to review and I wanted you to 

see too. While we were listening to the questions about the 

average billing capacity factor for Broward North, we checked 

and determined that, with the person that prepares these 

reports that the May 97 percent ACBF number shown in the report 

is the basis for payment to Wheelabrator in that month and that 

the 97 percent ACBF number for May was calculated based on a 

12-month rolling average. The significant point is that we 

incorrectly stated on the record that that was a current month, 

and it actually is a 12-month rolling. And we just, I just 

wanted to provide that to the witness and give her the 

opportunity to make that correction on the record. 

COMMISSIONER EDGAR: Ms. Kaufman. 

MS. KAUFMAN: Madam Chairman, you know, I'm kind of 

stunned by Mr. Anderson's testimony here. I mean, he is not 

the sworn witness, Ms. Dubin is, and now I think he's 

proffering information that was received from another person 

that also is not on the stand. I think that is totally 

inappropriate. Ms. Dubin is the witness and she is the only 

witness in this case, and I don't think it's appropriate to 

reach outside and get information from someone that's not here 

and then let Ms. Dubin proffer it. I think that's totally 

inappropriate, as is Mr. Anderson's testimony. 

MR. ANDERSON: And if I might respond, first and 
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foremost, I don't think it's important in the nature of this 

case whether the information one way or the other is in the 

record so much. But as an attorney with a duty of candor to 

the tribunal, knowing that an incorrect statement was made, 

just wanted to make sure there was an opportunity for the 

correct information to be heard. So what I would do is just 

ask her the questions, whether she knows this person, whether 

she can reasonably rely upon it, whether, whether this would be 

a correction. But the important thing is we're just very 

focused on factual accuracy. We heard an incorrect statement 

concerning the l2-month rolling. We just wanted to be very 

clear what it is and is not. I don't view it as an important 

thing in the greater scheme of things other than the importance 

of making sure we are accurate. 

COMMISSIONER EDGAR: I do not agree with the 

characterization of Mr. Anderson's comments as testimony. And, 

and recognizing that the goal, one of many, but one of the 

goals is an accurate record, Mr. Anderson, I will allow 

briefly. 

MR. ANDERSON: Thank you. Thank you. 

REDIRECT EXAMINATION 

BY MR. ANDERSON: 

Q Ms. Dubin, I just handed you a document. Would you 

please review that? Do you know whose handwriting that is? 

A Yes. It's Mr. Lorn who works for me for Florida Power 
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& Light. 

Q Okay. And, but could you just tell us what 

information is contained in it, whether it's something you 

would reasonably rely upon in the conduct of your duties and 

whether you would wish to offer this as a correction or not in 

this proceeding? 

A Yes, I 

CHAIRMAN EDGAR: Ms. Dubin, just a moment. And I was 

going to say, and then, Ms. Kaufman, I'll allow you that 

because it is a little unusual, that if you have a question to 

Ms. Kaufman, excuse me, to Ms. Dubin, I apologize, to 

Ms. Dubin, I will allow that too after Mr. Anderson has 

finished here in a moment. Did you have a comment that you 

wanted to make? 

MS. KAUFMAN: Yes, Madam Chair. I understand your 

ruling, and I simply want to state my objection for the record 

that I think this is an inappropriate way to introduce evidence 

into the case. But I just want the record to reflect my 

objection. 

COMMISSIONER EDGAR: So noted. 

MS. KAUFMAN: Thank you. 

COMMISSIONER EDGAR: Mr. Anderson. 

MR. ANDERSON: That's the only question, and perhaps 

if the witness might just consider that and see what she says 

and we're done. 

FLORIDA PUBLIC SERVICE COMMISSION 




1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

77 


THE WITNESS: Yes. I misspoke. The billing capacity 

factor was calculated, for May was calculated based on a 

12-month rolling average. I had, I had, I had incorrectly 

characterized those as monthly amounts and they are 12-month 

rolling averages. 

COMMISSIONER EDGAR: Ms. Kaufman, do you have any 

question to pose to Ms. Dubin on this point? 

MS. KAUFMAN: I do, Madam Chairman. Thank you. 

COMMISSIONER EDGAR: You may. 

RECROSS EXAMINATION 

BY MS. KAUFMAN: 

Q Ms. Dubin, when did you become aware of this error? 

A I misspoke, Ms. Kaufman. I believe I knew that and 

I, I did get confused. I'm sorry. 

Q And the information that you have looked at was 

provided by whom? 

A Mr. Lorn, who's a supervisor in, in resource planning. 

He reports to me and he is the contract administrator for the 

Broward Wheelabrator contracts, does all the payment processing 

and so forth. 

Q And he wrote that information down for you right now 

on a yellow piece of paper for you to read into the record? 

A I'm sorry. The information came from him, yes. 

Q Thank you. 

MR. ANDERSON: That's all we had. And thank you for 
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your forbearance, but we just wanted to make sure we were 

correct. 

COMMISSIONER EDGAR: Anything from staff? 

MS. HARTMAN: Nothing further. 

COMMISSIONER EDGAR: Okay. Ms. Dubin, you are 

excused for the time being, but we will see you back at some 

point. 

THE WITNESS: Thank you. 

COMMISSIONER EDGAR: Ms. Kaufman. 

MS. KAUFMAN: Madam Chair, yes. I would move 

Exhibits 13 through 16. 

COMMISSIONER EDGAR: Mr. Anderson? 

MR. ANDERSON: No objection. But as to Number 16, 

which is an excerpt from the standard offer contract, we wish 

to offer the entire standard offer contract for the record. 

MS. KAUFMAN: I have no objection. 

MR. ANDERSON: And we have copies. 

MS. KAUFMAN: I was trying to just focus on the 

provisions I was concerned with. 

COMMISSIONER EDGAR: And do we have that available? 

MR. ANDERSON: We have it available. And we suggest 

it just remain Number 16, if that's agreeable to counsel. And 

instead of being excerpt, it would be the standard offer 

contract. 

COMMISSIONER EDGAR: Okay. Thank you. We will 
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reidentify Exhibit 16 as the, as the 2008 FPL standard offer 

contract, not an excerpt obviously. And with that, 13/ 14/ 15 

and 16 are admitted into the record. 

(Exhibits 13, 14/ 15 and 16 admitted into the 

record.) 

Ms. Kaufman, you may call your witness when you are 

ready. 

MS. KAUFMAN: Thank you, Madam Chair. Whee1abrator 

would call Mr. John Dalton. 

JOHN C. DALTON 

was called as a witness on behalf of Whee1abrator Technologies, 

Inc. and, having been duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MS. KAUFMAN: 

Q Mr. Dalton, you were sworni correct? 

A Yes/ I was. 

Q Okay. If you would state your name and business 

address for the record/ please. 

A Certainly. My name is John C. Dalton. My business 

address is 706 West Street in Carlisle, Massachusetts, and the 

zip code 01741. 

Q By whom are you employed and in what capacity? 

A I am the President of Power Advisory, LLC. 

Q Did you cause to be filed in this case 39 pages of 

testimony, Mr. Dalton? 
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A Yes, I did. 

Q And do you have any changes or corrections to that 

testimony? 

A Yes. I have three typos that I would like to 

correct. 

Q If you would go ahead and do that, please. 

A Certainly. The first two are on Page 17. In Line 4, 

the second word is "RAEF," the A should be struck and it just 

should read "REF." 

On that same page, Page 17, Line 18, the last word in 

the sentence, "rated" should read "rate," 

And then finally on Page 32, Line 17, Option D, the D 

should be struck and it should read option -- excuse me. It 

reads currently now "Option C," The C should be struck and it 

should read "Option D." 

Q With those corrections, if I asked you the questions 

contained in your direct testimony, would your answers this 

morning be the same? 

A They would. 

MS. KAUFMAN: Madam Chair, we would ask that 

Mr. Dalton's prefiled testimony be inserted into the record as 

though read. 

COMMISSIONER EDGAR: The prefiled direct testimony 

will be inserted into the record as though read with the 

corrections noted. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

81 


MS. KAUFMAN: Thank you. 

BY MS. KAUFMAN: 

Q Mr. Dalton, you also have two exhibits attached to 

your testimony that have been marked as 3 and 4 already. Do 

you have any changes or corrections to either of those 

exhibits? 

A Yes. I have one minor change to Exhibit JCD-2. 


Q Can you tell us what that is? 


A Certainly. That's in the last column which reads 


Year 2009 Estimated EAF. For Lauderdale Number 4, the first 

identified unit, that column should be blank. And for 

Lauderdale Number 5 where the, for that column, the Year 2009 

Estimated EAF which is currently blank in that column, it 

should read "93.5." 

Q Okay. So essentially the 93.5 needs to be moved from 

the top line to the next line. 

A That's correct. 

Q Okay. And with that change, are your exhibits 

accurate and correct? 

A Yes. 

FLORIDA PUBLIC SERVICE COMMISSION 
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1 BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

2 WHEELEBRATOR TECHNOLGIES, INC. 


3 
 TESTIMONY OF JOHN C. DALTON 


4 
 DOCKET NO. 080193-EQ 


5 
 DECEMBER 1, 2008 

6 

7 I. INTRODUCTION 

8 Q. Please state your name, business address, and the nature of your business. 

9 A. My name is John C. Dalton. I am President of Power Advisory LLC (Power 

10 Advisory). My business address is 706 West Street, Carlisle, Massachusetts. Power 


11 Advisory is a management consulting finn focusing on the electricity sector and 


12 specializing in electricity market analysis and strategy, power procurement, energy 


13 policy development, and electricity project feasibility assessment. 


14 Power Advisory's clients include power planning and procurement agencies, 


15 regulatory agencies, generation project developers, and electric utilities. 


16 Q. On whose behalf are you testifying in this proceeding? 


17 A. I am appearing on behalf of Wheelabrator Technologies, Inc. (Wheelabrator). 


18 Q. Please briefly describe Wheelabrator. 


19 A. Wheelabrator is a wholly-owned subsidiary of Waste Management Inc. 


20 


-
Wheelabrator operates 16 waste-to-energy plants across the U.S. and built the first 

21 commercially successful waste-to-energy plant in the United States. In Florida, 

22 Wheelabrator owns and operates 2 waste-to-energy facilities in Broward County and 

- 23 built and operates the City of Tampa's waste-to-energy facility. Wheelabrator also 
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1 owns and operates a waste wood/tires/landfill gas-to-energy facility in Auburndale. 

2 Renewable energy facilities operated by Wheelabrator in Florida have a generating 

3 capacity of more than 200 megawatts of renewable energy. 


4 Q. What is your academic and professional background? 


5 A. I am an electricity market and policy expert with over 20 years of experience 

6 in the electricity sector. I specialize in energy market analysis, electricity policy 

7 analysis and development, power procurement and contracting, generation project 

8 evaluation, and strategy development. I am experienced in the evaluation and 

9 analysis of electricity markets and the competitive position of generation technologies 

10 and projects within these markets. I have considerable experience with the review of 

11 electric utility resource plans and resource planning methods. 

12 I have developed and overseen the development of numerous market price 

13 forecasts across North America, including forecasts for the Florida Reliability 

14 Coordinating Council (FRCC) market area where Florida Power and Light Company 

15 (FPL) is located. These price forecasts were used to support generation project 

16 development efforts, project financings, regulatory policies, and power procurement 

17 efforts. 

18 I have reviewed numerous electric utility avoided cost estimates and advised 

19 clients on the reasonableness of these estimates and the methodologies for developing 

- 20 them. 

-
2-



-

-


00008'1 


1 I have developed detailed financial pro formas of numerous generation 

2 projects employing a wide range of technologies to assess the projects' financial 

3 feasibility and economic value. These analyses often identified strategies for 

4 enhancing project values. I have developed models to estimate the pricing of 

5 competitors and establish bidding strategies. 

6 I have assisted clients in drafting long-term power purchase agreements with 

7 appropriate allocations of project risks and contract terms to enable project financing 

8 and development, while maintaining appropriate incentives for efficient project 

9 operation. I have led the negotiations of power purchase agreements. I have 

10 extensive experience with the development of competitive bidding processes for 

11 conventional fossil, cogeneration, and renewable technologies and the development 

12 of successful proposals in response to such processes. 

13 I have served as a consultant to the electricity sector for over 20years with 

14 various firms and prior to this period served as an economist with the Massachusetts 

15 Energy Facilities Siting Council where I reviewed electric utility demand forecasts 

16 and supply plans and applications for the construction of new energy facilities. Prior 

17 to this, I served as an economist with the Massachusetts Department of 

18 Environmental Protection where I assisted with the costing of emission control 

- 19 initiatives targeted at electric utilities and major industrial facilities. 

-
-
- 3 

-
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1 I have testified in a number of proceedings across North America on issues 

2 ranging from the need for new electric generating facilities, electric utilities' 

3 competitive procurement practices, wholesale electricity market prices, transmission 

4 pricing policy, and the likely competitiveness of wholesale power markets. 

5 I have a BA in Economics from Brown University and an MBA from Boston 

6 University and have taken courses in resource planning methods and regional 

7 planning at the Massachusetts Institute of Technology and Boston University. A 

8 copy of my curriculum vitae is attached as Exhibit No. _ (JCD-l). 

9 Q. Do you have experience with the design and evaluation ofSOCs? 

10 A. Yes. I have extensive experience in the design and evaluation of SOCs. I have 

11 provided presentations at conferences on the issues associated with the design of 

12 standard offers. In 2005, I led a team that assisted the Ontario Power Authority 

13 (OPA) with the design of its Standard Offer Program. In the two years since its 

14 Standard Offer Program was rolled out, the OPA has contracted for over 1,300 MW 

15 of renewable energy. This experience demonstrates that a program with the 

16 objective of encouraging broad participation can produce significant amounts of 

17 renewable generation. 

18 The Ontario example also illustrates that many developers are interested in 

19 providing electricity from renewable resources; in contrast, the lack of market 

- 20 response to the FPL SOC indicates how adverse its provisions are for renewable 

21 energy facility (REF) developers. While it is important to recognize that the -
4 -


-
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1 significant market response to Ontario's standard offer program is driven in part by 

2 the greater renewable resource potential in Ontario, equally important is the design of 

3 the standard offer program and contract. 

4 In October 2007, the OP A engaged Power Advisory to review its Standard 

5 Offer Program for photovoltaics and recommend modifications to the program. In 

6 June 2008, Power Advisory was engaged to assist the OPA with refining the Standard 

7 Offer Program given the significant market uptake. 

8 In these various assignments, I have reviewed how standard offer programs 

9 and feed-in tariffs have been implemented in other markets; evaluated the range of 

10 possible contract prerequisites and milestones; reviewed security requirements; and 

11 evaluated appropriate standard offer pricing levels. 

12 II. SUMMARY AND RECOMMENDATIONS 

13 Q. What is the purpose of your testimony in this proceeding? 

14 A. Wheelabrator has asked me to comment on FPL's April 1, 2008 Standard 

15 Offer Contract (SOC) and Tariff filing with the Florida Public Service Commission 

16 (Commission). I will offer a number of recommendations regarding how FPL's SOC 

17 should be modified so that it better promotes the objectives of the Florida Legislature 

18 set out in section 366.92(1), Florida Statutes. That section provides, in part, that: 

19 It is the intent of the Legislature to promote the development of 
20 renewable energy in this state; protect the economic viability of 
21 Florida's existing renewable energy facilities .... 

5 
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1 In addition, section 366.91 (3) requires each public utility to "continuously offer a 

2 purchase contract to producers of renewable energy." Clearly, the Florida Legislature 

3 has indicated the state needs additional renewable power. 

4 Q. What are your principal conclusions and recommendations? 

5 A. I have reached the following conclusions regarding FPL's SOC: 

6 • FPL's SOC is a barrier to the development of renewable energy resources in 

7 Florida and does not encourage the development of these resources in the 

8 State, contrary to the direction of the Florida Legislature. 

9 • FPL's SOC frustrates the realization of the multi-faceted benefits renewable 

10 energy offers as the Florida Legislature outlined in section 366.92, Florida 

11 Statutes. 

12 • By revising several provisions in the SOC to balance the risks to REF 

13 developers, a workable SOC can be crafted. 

14 • The lopsided risk allocation in FPL's SOC is a barrier to the development of 

15 REFs that results in FPL using its own facilities to meet customers' 

16 requirements. 

17 • Under FPL's SOC, REFs offer FPL customers lower risks than FPL-built 

18 facilities. Therefore, implementing my recommendations will not require FPL 

19 customers to bear more risks than they bear when served from FPL's own 

20 facilities. 

6 
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1 Based on these conclusions, I recommend that the Commission direct FPL to 

2 make the following changes to its SOC: 

3 • Because energy payments are based on avoided costs, provisions 8.4.6 and 

4 8.4.8 should be revised to compensate REF developers when they are not 


5 
 pennitted to deliver energy or their energy delivery is reduced by FPL. 

6 • The Committed Capacity Test in section 3 should be revised to take into 

7 account the intennittent operating profiles of REFs. I recommend a four-hour 

8 test period for biomass facilities. 

9 • The basis for REFs receiving capacity payments should be revised to better 

10 recognize the capacity value that they offer. I propose the capacity factor or 

11 Annual Capacity Billing Factor required to achieve full capacity payments be 

12 set at 89%, and that the minimum capacity factor to receive any capacity 

13 payment be set at 69%. 

14 • The provisions in the SOC (e.g., right of first refusal) for Tradable Renewable 

15 Energy Certificates (TRECs) should be eliminated to avoid any adverse 

16 impact on their market value and comport with the Commission rule. 

17 Finally, based on Florida's efforts to develop a Renewable Portfolio Standard, 

18 which will establish an obligation for additional renewable energy development, I 

19 recommend that the Commission consider changes to the methodology it uses to 

20 establish avoided costs for renewable energy facilities to recognize that the 

7 
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1 appropriate avoided generation resource for these projects IS another renewable 

2 energy resource, not a fossil fuel-fired generating resource. 

3 III. U.S. AND FLORIDA RENEWABLE ENERGY OBJECTIVES 
4 
5 Q. In general, is renewable energy important to the energy future of Florida and 

6 the nation? 

7 A. Very definitely. The Department of Energy's (DOE) main website notes that 

8 "Energy security and demand plays an increasingly vital role in our national security 

9 and the economic output of our nation." In elaborating on this point, the DOE says 

10 "Ensuring the productive and optimal use of energy resources, while limiting 

11 environmental impact. . .. The Department of Energy is harnessing the power of the 

12 earth itself to meet our energy needs. Advances in wind, hydro and geothennal 

13 energy allow us to take advantage ofclean, abundant energy." (Emphasis in original) 

14 An office of the DOE, the Office of Energy Efficiency and Renewable Energy 

15 (EERE), has a closer focus on the use of renewables. On its website, the EERE 

16 describes a set of portfolio priorities, some ofwhich are relevant to this docket: 

17 • PRIORITY I. Dramatically Reduce or Even End Dependence on Foreign OiL 

18 • PRIORITY 3: Increase the Viability and Deployment of Renewable Energy 

19 Technologies. 

20 • PRIORITY 4: Increase the Reliability and Efficiency of Electricity 

21 

-
Generation, Delivery and Use. 


22 Q. Do you expect these policies to continue under President-Elect Obama? 


8-
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1 A. Yes. In fact, I expect policies to promote the development of renewable 

2 energy resources to accelerate and to receive more focus from the Obama 

3 Administration than from the present Administration. 


4 
 President-Elect Obama has stated several overall objectives in his energy 

5 policy. One of these objectives is to decrease the United States' reliance on imported 

6 energy. Another is to make the United States a world leader on climate change. In 

7 the electricity industry, President-Elect Obama promotes both increasing energy 

8 efficiency and increasing penetration of renewable energy as preferred means of 

9 achieving these overall objectives. 

10 One particularly relevant statement in President-Elect Obama's Energy Policy -
11 is that 10% of the electricity supply in the United States must come from renewable 

12 resources by 2010, and 25% by 2025. Implementation of this policy will require a 

13 significant increase in generation from renewables in a relatively short time. 

14 Q. On the state level, why, in your view, did the Florida Legislature direct public 

15 utilities to develop and offer standard offer contracts? 

16 A. The Florida Legislature has recognized the importance of renewable energy in 

17 meeting Florida's energy needs. In 2005, the Florida Legislature directed public 

18 utilities to develop standard offer contracts to promote the development of renewable 

19 energy resources. The benefits of renewable energy resources were clearly outlined in 

20 this legislation, which states that "renewable energy facilities have the potential to 

21 help diversify fuel types to meet Florida's growing dependency on natural gas for 

- 22 electric production, minimize the volatility of fuel costs, encourage investment within 
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 the state, improve environmental conditions, and make Florida a leader in new and 

2 

1 

innovative technologies." (Section 366.91, Florida Statutes). 

3 Q. Is there additional documentation regarding policymakers' continued support 

4 for the development and encouragement of renewable energy in Florida? 

-
5 A. Yes. In July 2007, Governor Crist issued Executive Order Number 07­

6 127(State of Florida, Office of the Governor, Executive Order Number 07-127, 

7 Establishing Immediate Actions to Reduce Greenhouse Gas Emissions within Florida, 

8 July 13,2007). In the Preamble, Governor Crist emphasized Florida's vulnerability to 

9 climate change due to its extensive coastline and population located near the coast. 

10 The Executive Order established a greenhouse gas emission reduction target and 

11 requested that the Commission take action to initiate a rulemaking that would require 

- 12 electric utilities to produce at least 20% of their electricity from renewable sources. 

13 The Commission is currently in the process of promulgating a Renewable 

14 Portfolio Standard (RPS) rule. 

15 Q. Has Governor Crist recently reaffirmed his support for renewable energy? 

16 A. Yes. Governor Crist repeated his determination to reduce greenhouse gas 

17 emissions as recently as November 19, 2008, when he issued a letter reiterating the 

18 goal of the Executive Order cited above. In addition, the Governor praised 

19 "Entrepreneurs [who] ... make up Florida's green tech industry. Together, they will 

20 increase our use of renewable and alternative energy and strengthen our economic 

21 future, while also protecting our natural environment and reducing our dependence on 

-
 22 foreign oil."(A Special Message from Governor Crist, November 19, 2008). A viable 

10 
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1 SOC is an attractive option to the entrepreneurs Governor Crist references and can 

2 play a key role in delivering the identified benefits of renewable and alternative 

3 energy. 

4 IV. THE ROLE OF THE STANDARD OFFER CONTACT IN FOSTERING THE 

- 5 DEVELOPMENT OF RENEWABLE ENERGY 
6 
7 Q. What are the basic elements of a standard offer contract? 

- 8 A. A SOC is a contract between the buyer (Le., electric utility) and seller (i.e., an 

9 REF) that specifies the price the utility will pay to acquire power from the supplier. It 

10 also specifies other terms and conditions of the agreement between the parties. SOCs 

11 have been used since the early 1980s to achieve regulatory policy objectives. Both 

12 SOCs (and their European counterpart referred to as "feed-in tariffs") typically have 

13 set terms with prices fixed for the term of the contract. The prices may be adjusted 

14 over the course of the contract but only according to a fixed formula, typically to 

15 allow full or partial escalation of the price. At the time of initiation of a SOC, the 

16 seller and buyer have good certainty regarding the price and terms over the contract 

17 life. 

18 Q. What role can the SOC serve in pursuit of the nation's and the state's renewable 

19 energy policy objectives? 

20 A. SOCs can promote the development of renewable energy resources by 

21 providing a procurement framework that better recognizes the development barriers 

22 REFs face. SOCs have several advantages over other methods of procuring 

23 renewables: 

11 
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1 • They can provide greater certainty regarding pricing and the terms under which 

- the electric utility is willing to purchase power from the REF developer, which 2 

reduces project development risks and costs. The pricing certainty they offer also 

4 

3 

facilitates financing; 

5 • They greatly lower administrative costs to the developer by providing a much -
6 simpler process for the potential developer than a request for proposals (RFPs) or 

7 a negotiated process; 

8 • They give the REF developer greater certainty by setting out clear prerequisites 

9 which, if met, wi11lead to a contract, reducing the risk of non-selection that 

10 developers face in an RFP or engagement in protracted negotiations; and 

- 11 • They can therefore open the possibility of renewable development to a broader 

12 range of potential participants. -
13 Q. How are standard offer contracts structured in other jurisdictions? -
14 Two basic approaches are possible with respect to pricing in standard offer 

15 contracts: 

16 • Value-based pricing, In which the purchaser determines the value of the 

17 renewable energy supply based on its resource portfolio and proposes to purchase 

18 renewable energy at a price reflecting that value; and 

19 • Cost-based pricing, in which the purchaser desires to accelerate the contribution 

20 of renewables to the resource portfolio and establishes a price that is high enough 

21 to attract renewables. In this case, the intrinsic desirability of supply from 

12 
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renewables is very important. This latter approach is taken in the context of what1 

- is called a "feed-in tariff," which is widely used in some European jurisdictions. 2 

V. FPL'S SOC3 -
4 Q. Is FPL's approach consistent with other SOCs with which you are familiar? 

5 A. No, not in all respects. The two most significant differences are the use of the 

- 6 next avoidable fossil fueled generating unit as the avoided cost benchmark pursuant 

7 to Commission rules (rule 25-17.250, F.A.C.) and the fact that FPL's SOC allocates 

8 more risk to REF developers. Although the FPL approach is nominally based on 

9 value, it does not recognize the much different value that renewable generation brings 

,.... 	 10 to a utility as compared to the value of generation from fossil-fuel sources, like a 

11 combined cycle gas turbine (CCGT). In fact, the CCGT produces a different product 

12 from that a REF produces and is not directly comparable. 

13 By effectively assuming the same characteristics from renewable generation 

14 as from a CCGT unit, the FPL SOC fails to recognize the different characteristics of 

15 generation from renewable energy. Furthermore, by basing the SOC energy payment 

16 options on the costs of the avoided fossil-fueled generating unit, FPL prevents its 

17 customers from realizing the benefit of minimizing the volatility of fuel cost, which is 

18 one of the renewable energy benefits the Florida Legislature cites. 

19 Q. Is FPL's approach consistent with Florida's policy objectives regarding 

20 renewable energy? 

13 
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1 A. No. It is the price certainty and environmental desirability of such generation 

2 that has led, in part, to the Florida Legislature's and the Governor's support for the 

development of renewable energy and the requirement that Florida utilities offer a 

4 

3 

standard offer contract for generation from renewables. Surprisingly, some of the 

5 energy payment options in FPL's SOC cause REFs with stable' costs to price their 

6 output to mimic the volatility of the fossil fuel-fired generation that they would avoid. -
7 This appears to be directly contrary to the goal the Legislature seeks to achieve. 

-
8 Q. In your view, how well will the FPL SOC meet the state's renewable energy 

9 objectives? 

10 A. Contrary to claims FPL witness' Dubin makes and contrary to the intent of the-
11 Florida Legislature, FPL's SOC does not encourage the development of renewable 

12 energy resources in the State. The best indication of this is the fact that not a single 

- 13 renewable energy resource developer has executed FPL's SOC since January 2006 

14 when it was first put in place. 

15 The net effect of FPL's SOC is to reduce the amount of renewable energy 

16 likely to be developed in Florida as well as to discourage existing facilities from 

17 providing additional renewable energy to FPL. This will frustrate the realization of 

18 the multi-faceted benefits REFs offer as listed above and as outlined in section 

- 19 366.91, Florida Statutes. 

-- 20 Q. What are the implications for existing REFs, such as Wheelabrator? 

14-
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1 A. REFs such as Wheelabrator, which has proven its ability to provide reliable 

2 cost-effective renewable power and has facilities in the ground in Florida, are 

unlikely to sign FPL's SOC. There are a number of other utilities in Florida with 

4 

3 

whom Wheelabrator could contract for the sale of the output of its existing projects 

5 and where Wheelabrator might be more likely to develop new projects. As such, the 

6 terms and conditions in FPL's SOC could prevent FPL customers from realizing the -
7 benefits of existing and new projects. 

8 VI. SPECIFIC SOC TERMS THAT SHOULD BE REVISED 

9 Q. Can you identify the specific terms and conditions in the FPL SOC that 

10 discourage the development of renewable energy facilities in Florida? 

11 A. Yes. Several of the terms and conditions of FPL's SOC are commercially -
12 unreasonable and onerous for renewable energy facility developers. I will discuss 

13 four terms and conditions that are particularly problematic. 

14 • First, the SOC provides FPL with an open-ended right to not purchase power 

15 from the REF under certain operating conditions (sections 8.4.6, 8.4.8). -
16 • Second, the Committed Capacity Test specified in the SOC (section 6.2) is 

17 onerous for REFs given their typical operating profiles. 

18 • Third, in order to receive capacity payments REFs have to achieve unrealistic 

19 Annual Capacity Billing Factors (i.e., greater than 80% to receive any 

20 payment and 97% to receive full payment) (section 3 and Appendix B). 

15 



-

-


000097 


• Finally, the value that REFs can realize for the tradable renewable energy 1 

certificates that they generate are likely to be adversely affected by FPL's2 

3 right of first refusal and the time period specified for it to exercise this right -
(section 17.6.2). Though I am not an attorney, this SOC provision appears to 4 

be inconsistent with rule 25-17.280, Florida Administrative Code. 5 

- 6 As discussed above, a fundamental design element of a SOC is to provide a 

7 reasonable measure of certainty to the seller and a number of the terms and conditions 

8 in FPL's SOC require the REF owner to bear an open-ended risk. This significantly 

- 9 reduces the value of a SOC to the REF developer. At a minimum, it makes the SOC 

10 more difficult and costly to finance and obviously financing is essential to project -
11 development. 


12 Q. What are the implications of these shortcomings? 


13 A. As I noted earlier, FPL's SOC represents a barrier to the achievement of the 


14 renewable objectives the Florida Legislature has outlined. As such, a major vehicle 


15 for the promotion of renewable energy projects is not being effectively utilized. 


16 Therefore, the state of Florida and FPL's customers are not able to realize the full 
-
17 benefits renewable energy resources offer. However, by revising several provisions 

18 in the SOC, as described below, a reasonable and finance able SOC can be crafted. 

19 Q. Generally, what will the changes you recommend to FPL's SOC accomplish? 

20 A. The changes, outlined below, will more appropriately balance the risk 

21 between the parties. For the SOC to be an effective part of policy initiatives to 

22 promote the development of renewable energy resources in the state, it needs to be a 

23 contract that developers are willing to sign. 
16 
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Right to Refuse to Purchase 

Q. What are your concerns with respect to the first provision you have identified? 

A. 	 As drafted, the provision regarding FPL's ability to refuse to purchase from 
1\.E:f 

the ~ is very broad and could be used to significantly constrain the REF's 

operation. Under the SOC, FPL is not required to purchase energy from REFs 

"during any period in which, due to operational circumstances, acceptance or 

purchase of such energy would result in FPL' s incurring costs greater than those 

which it would incur ifit did not make such purchases." (Section 8.4.6). 

The four options for energy payments available to REFs all ensure that REFs 

receive no more than the avoided energy cost. Therefore, the REF should not be 

curtailed as a result of the energy payment that it is receiving being higher than the 

cost ofanother resource. 

The only exception to this might be if the REF elected Energy Payment 

Options B or D which fix these energy payment rates based on forecast energy prices. 

However, under these options the REF, in effect, is providing FPL customers with a 

"hedged" energy price. Curtailment of the REF if the actual as-available energy rate 

- is less than these rates is not appropriate. These energy payments are a contractual 
ro..te 

commitment (i.e., the REF elected these energy payment options based on the t:3teI:t' 

identified) in the same way that fuel price hedges FPL enters into are a contractual 

commitment. 

Q. How do you interpret the SOC curtailment provision? 

A. I interpret this provision to cover periods when the REF requires changes in 

unit dispatch beyond the impact of the energy the REF provides. The SOC indicates 

17 
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1 that this would cover "a period during which the load being served is such that the 

2 generating units on line are base load units operating at their minimum continuous 

3 ratings and the purchase ofadditional energy would require taking a base load unit off 

4 line and replacing the remaining load served by that unit with peaking-type 

5 generation." (Section 8.4.6). 

6 This example suggests that FPL could elect not to purchase from the REF 

7 only when the purchase would result in an increase in costs as a result of a change in 

8 system dispatch beyond the direct impact of the REF on dispatch. However, I am 

9 concerned that this provision could be broadly interpreted to allow FPL to refuse to 

10 purchase energy from the REF when its sales price is higher than the variable cost of 

11 FPL's marginal unit. While this is may be unlikely to happen, under Energy Payment 

12 Options B or D this could occur. I recommend that this provision be redrafted to 

13 provide greater clarity. 

14 Q. What language do you recommend for this provision? 

15 A. To ensure that this provision is interpreted narrowly and not used to unduly 

16 restrict the operation of REFs, I propose the following revision to the first sentence in 

17 section 8.4.6. FPL should be directed to replace the text after "FPL shall not be 

- 18 required to accept or purchase energy from the QS" with the following: 

19 during any period in which, due to operational circumstances, 
20 acceptance or purchase of such energy would result in excessive costs 
21 to FPL, such as would occur if a base load unit were required to be 
22 taken off line and its energy replaced partly with the energy purchased 
23 from the REF and partly with energy from FPL' s peak facilities or 
24 other such generation facilities that have variable costs which are 
25 markedly higher than those of the facility whose energy was replaced. 

- 26 
27 

- 18 
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Q. 	 Do you have any additional concerns with this provision? 

A. 	 Yes. Even with the proposed revision, this provision represents an open­

ended risk to REF owners. While protections are needed for FPL customers 

regarding uneconomic purchases, there appear to be no limits on the right of FPL to 

invoke this provision. 

Q. 	 Isn't such a provision necessary to protect FPL customers? 

A. 	 No. Basing an REF's energy payments on avoided costs reduces the pricing 

risks to customers and protects them from uneconomic purchases. However, section 

8.4.6 of FPL's SOC is a potential barrier to financing REFs given FPL's open-ended, 

unqualified right to not purchase power. 

Energy revenues are critical to the financial viability of REFs. Most REFs 

have low marginal operating costs and high fixed costs, producing margins when they 

run. Therefore, their capital cost recovery is based on their hours of operation. (This 

provides strong incentives for maximizing their energy output.) This is especially 

true under the FPL SOC as currently drafted because its terms may result in many 

REF developers receiving no capacity payments at all. The SOC provides REF 

developers capacity payments based on the avoided costs of a CCGT only if they can 

achieve a 97% capacity factor (Annual Capacity Billing Factor). 

Few (if any) renewable energy facilities are likely to be able to achieve a 97% 

capacity factor. Many REFs will have a difficult time achieving a greater than 80% 

capacity factor, which is required to receive any capacity payment, because of the 

nature of their operations. This may explain why no REFs have signed FPL's SOC. 

REF developers depend largely on anticipated as-available energy revenues to 

19 -
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1 recover their project costs. Requiring REFs to recover a significant portion of their 

2 costs based on as-available energy rates, while giving FPL an unlimited right to 

3 refuse these purchases, is unreasonable. Therefore, I recommend that REFs that are 

4 constrained under this provision be compensated based on their lost energy margins 

5 (i.e., the contract energy price less variable operating costs) that they forgo. This is 

6 equitable and necessary to provide REFs with the revenue certainty required to 

7 finance their projects. 

8 Q. Are there other provisions that allow FPL to reduce the output of REFs? 

9 A. Yes. Under section 8.4.8 of the SOC, FPL has the right to cause the REF to 

10 reduce output to a level below the Committed Capacity but not lower than the 

11 Facility's Minimum Load. This right is limited to 18 times per year with the duration 

12 of each request not to exceed four hours. This provision allows FPL to balance its 

13 system in times of low demand by cutting back the REFs, rather than by ramping 

14 down its own generation. Recall that the REFs energy payments are based on 

15 avoided costs. FPL's right to do this is subject to no economic test; it simply has the 

16 arbitrary power to curtail the REFs on 18 occasions. 

17 This arbitrary power should, at a minimum, be subject to an economic test. 

18 However, I recommend that FPL be required to provide compensation to the REFs so 

19 affected based on the lost energy margins (i.e., the contract energy price less variable 

20 operating costs) that they forgo. 

21 
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1 Committed Capacity Test 

2 Q. You have said that elements of the Committed Capacity Test in the SOC are 

3 unreasonable. What aspects of the Committed Capacity Test are unreasonable? 

4 A. The Committed Capacity Test (section 6.2) is "based on a test period of 

5 twenty-four (24) consecutive hours (the "Committed Capacity Test Period") at the 

6 highest sustained net kW rating at which the Facility can operate without exceeding 

7 the design operating conditions ... " While a twenty-four consecutive hour test, where 

8 the capacity amount is established based on the highest sustained net kW rating, may 

9 be appropriate for a natural gas-fired facility, it is not appropriate for a renewable 

10 energy facility where the output is inherently variable. 

11 Given this variability, the capacity amount or value should be based on a 

12 narrower averaging period with the capacity amount or value based on an average 

13 that recognizes that, through a diversity of resources, the variability in output can be 

14 lessened. 

15 Therefore, I recommend that the Committed Capacity Test be based on a 

16 shorter-duration test period and that the test procedures recognize the intermittent 

17 nature of REFs, such that rated capacity levels are sustained for shorter periods. 

18 Based on input from Wheelabrator regarding the operating characteristics of its 

19 facilities, a four-hour test is appropriate for biomass facilities. 

20 Q. Will implementation of this change result In FPL customers paying for capacity 

21 that they do not receive? 
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1 A. No. This is addressed by the changes that I propose to the Annual Capacity 

2 Billing Factor thresholds and general methodology discussed below. 

3 Eligibility for Capacity Payments 

,...... 	 4 Q. Please describe the changes you recommend to the Annual Capacity Billing 

5 Factor Thresholds. 

6 A. The SOC requires that REFs have an Annual Capacity Billing Factor (ACBF) 

7 of 97% or more to receive the full Base Capacity Payment and greater than 80% to 

8 receive any capacity payment. (Appendix B to FPL's SOC). This standard is 

9 unreasonable for REFs because it fails to recognize that REFs can provide some 

- 10 capacity value even at lower capacity factors than the SOC requires for capacity 

11 payments. The fact that generating resources with lower capacity factors or 

12 availability factors (for dispatchable units) can provide capacity value is recognized 

13 by many system operators in the United States. For example, capacity credits are 

14 often provided for wind projects even though they are intermittent and have capacity 

15 factors that are typically half or less of that FPL requires for an REF to receive any 

16 capacity credit. To the degree an intermittent wind project with a relatively low 

17 capacity factor is viewed as offering capacity value in some markets suggests that 

18 biomass projects, such as Wheelabrator offers, clearly have capacity value even 

19 though FPL would not recognize such value if these projects have an ACBF of80% 

20 or less. 

21 Q. How do FPL's capacity factor requirements compare to those of other utilities? 

22 
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1 A. They are higher. For example, Progress Energy Florida (PEF), who is subject 

2 to the same SOC rules as FPL, does not set as high a requirement for an REF to 

3 receive capacity payments. PEF allows full capacity payments at an on-peak capacity 

4 factor of 89%, and provides capacity payments to a minimum capacity factor of 69%. 

5 (Progress Energy Florida, Standard Offer Contract, Section 4, pg. 9.415). PEF's 

6 avoided unit employs a similar CCGT technology as FPL. 

7 Q. Is there any difference between PEF and FPL in terms of success in signing 

8 contracts with REFs? 

9 A. Yes. PEF has signed contracts with three renewable projects that are currently 

10 under development. (Progress Energy Florida, Progress Energy Florida's Request for 

11 Renewable Capacity and Energy, Section VI FAQs.) The Florida Biomass Group is 

12 developing a 130 MW project which will use an energy crop called E-grass. Horizon 

13 Energy plans a municipal solid waste gasification plant to produce 60 MW of energy. 

14 Vision/FL, LLC is proposing to gasify a sweet sorghum bagasse and to generate 40 

15 MW ofcapacity and associated energy. 

16 Q. What about other contracts that FPL has? 

17 A. Interestingly, Wheelabrator's own current contracts with FPL contain capacity 

18 factor targets which range from 70 to 87% to receive full capacity payment and from 

19 50 to 70% to qualify for any capacity payment. Clearly, these capacity factor targets 

20 are much less stringent than specified in FPL's SOC and are more appropriate for 

21 biomass facilities. 

22 Q. Do FPL's own facilities perform up to the level it seeks to impose on REFs in the 

23 SOC? 
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1 A. Based on the information that I have reviewed, it does not appear so. Recent 

2 experience indicates that the performance risks of FPL's own generating units are 

3 significant. FPL's 2007 Form lO-K indicates that "Since June 2006, FPL has 

4 experienced different types of compressor blade failures in three combustion turbine 

5 compressors (CTCs) at two of its fossil generating plants, resulting in significant 

6 damage to the combustion turbines." The Form 10-K also notes that FPL "has 32 of 

7 this type of CTCs in its generating fleet, which were all made by the same 

8 manufacturer." (p. 10). 

9 Additionally, Exhibit No. __(JCD-2) presents the equivalent availability 

10 factors (EAFs) for FPL's CCGTs that are covered by the Generating Performance 

11 Incentive Factor (GPIF), as reported in its April 2008 filing. EAFs are a commonly 

12 used measure of generating unit availability that considers partial unit deratings as 

13 well as planned and forced outages. This exhibit, which relies on information 

14 presented by FPL, indicates that the reported EAFs of FPL's CCGTs, which range 

15 from 89.5% (forecast) to 90.9% (actual), are well below what FPL requires REFs to 

16 satisfy to receive full capacity payments. Thus, FPL seeks to hold other facilities to 

17 standards its own fleet does not meet. 

18 Q. Have other jurisdictions implemented frameworks that better recognize the 

19 capacity value REFs offer? 

20 A. Yes. The New York market, which is run by the New York Independent 

21 System Operator (NYISO), uses the concept of UCAP, or unforced capacity. For 

22 most generation types, the amount of Dependable Maximum Net Capacity (DMNC) 

23 they are credited with is equal to their average actual generation during the months of 
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1 the capacity periods, summer and winter. Their UCAP is then the DMNC times (1 -

2 their demand-rated forced outage rate). 

3 Q. Are you recommending that FPL pay for value that it does not receive? 

4 A. Absolutely not. I recognize that section 366.91, Florida Statutes, provides that 

5 "capacity payments are not required, if due to the operational characteristics of the 

6 renewable energy generator or the anticipated peak and off-peak availability and 

7 capacity factor of the utility's avoided unit, the producer is unlikely to provide any 

8 capacity value to the utility or the electric grid during the contract term" (emphasis 

9 added). The point is that capacity factors below that which FPL seeks to require do 

10 provide capacity benefits. 

11 Q. Has FPL satisfied the legislative provision cited above by establishing 

12 performance requirements that conform to the resource that is the basis of the 

13 avoided cost estimate? 

14 A. No. FPL has established performance requirements that are appropriate for 

15 the avoided resource, i.e., a CCGT. These performance requirements are not 

16 appropriate for REFs, and more importantly, fail to recognize that a generating 

17 resource can provide some capacity value at a capacity factor that is below the 

18 Annual Capacity Billing Factor threshold of 80% for capacity payments currently in 

19 the SOC. (Appendix B to the SOC). 

20 For example, a renewable energy facility that operates during all on-peak 

21 hours and as such has a capacity factor of less than 50% still has significant capacity 

22 value. While it might not have the same capacity value as a CCGT, given that a 

23 portion of its capacity value is really the value of the energy that it produces, it still 
25 
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provides capacity value to FPL. Specifically, the avoided capacity value of a CCGT 

has two components. The first is the pure capacity value which reflects the cost of a 

simple cycle gas turbine (SCGT). The second is the value of the capitalized energy 

savings produced by the CCGT. This is essentially the CCGT's incremental capital 

costs relative to a SCGT that utilities incur to realize the technology's greater 

efficiency and lower operating costs. 

Furthermore, even resources that only operate intermittently can offer capacity 

value. 	 Through the diversity offered by a portfolio of resources, intermittent 

resources can provide a measure ofcapacity value. 

Q. 	 Would a lower capacity value in the SOC require FPL's customers to pay for 

additional capacity required to supplement what the renewable energy facilities 

offer? 

A. 	 No, not if the analysis of the capacity value of these renewable energy 

facilities is performed properly and appropriately reflected in FPL's contracts. I am 

simply proposing that FPL pay for the value that it receives. 

Q. 	 What changes do you propose to the provisions in FPL's SOC which pertain to 

the eligibility to receive capacity payments? 

A. 	 I propose that the capacity factor or ACBF required to achieve full capacity 

payments be modified so that it conforms to that which PEF requires, i.e., 89%, and 

that the minimum capacity factor to receive any capacity payment be 69%. These are 

availability factors in the PEF SOC and are generally consistent with EAF targets for 

CCGT that FPL uses in its GPIF filings, but for a renewable energy facility 

availability factors and capacity factors are typically similar. 
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Right of First Refusal 

2 Q. Finally, you take issue with the requirement of a right of first refusal for an 

3 REF's TRECs contained in the FPL SOC. Please describe your concerns. 

4 A. The avoided cost benchmark FPL uses is a fossil fuel unit. REFs offer a 

5 number of benefits relative to the avoided cost units that they displace. The primary 

6 avenue of compensation to REFs for these renewable attributes is the sale of TRECs. 

7 As such, care must be taken to ensure that there are no contractual constraints that 

8 prevent REFs from realizing the full market value of these TRECs. 

9 The Commission recognizes this in its rules regarding TRECs. Rule 25­

10 17.280, Florida Administrative Code, states: 

11 Tradable renewable energy credits and tax credits shall remain the 
12 exclusive property of the renewable generating facility. A utility shall 
13 not reduce its payment of full avoided costs or place any other 
14 conditions upon such government incentives in a negotiated or 
15 standard offer contract, unless agreed to by the renewable generating 
16 facility. (emphasis added) 
17 
18 This rule appears to prohibit the provision in the SOC which provides FPL with a 

19 right of first refusal as to the purchase of the TRECs REFs generate. 

20 Q. Hasn't the Commission found that FPL's right of first refusal for TRECs is 

21 appropriate? 

22 A. While it is true that in Order No. PSC-07-0492-TRF-EQ at p. 5, the 

23 Commission noted that "such a condition will insure that Florida's ratepayers enjoy 

24 all of the attributes associated with renewable generation without imposing a financial 

25 penalty to the owner of the renewable generation facility," this provision has never be 
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1 tested in an evidentiary hearing and appears to be inconsistent with the Commission's 

2 rule. 

3 Q. Do you agree that a 30-day period for FPL to exercise a right of first refusal to 

4 purchase REFs' TREes will not impose a financial penalty on the REF? 

5 A. No. I believe that a right of first refusal will adversely affect the value of 

6 TRECs. First, a right of first refusal is likely to make it more difficult for an REF to 

7 receive full market value for its TRECs. RFP processes where TRECs are often 

8 purchased and sold typically do not provide for a seller to withdraw its offer if 

9 another party exercises its right to purchase the commodity. 

10 In addition, many RFP processes do not provide sufficient time for a 30-day 

11 right of first refusal, such as FPL's SOC contains. As such, a popular approach for 

12 the sale and purchase of TRECs is not likely to be available to REFs if there is such a 

13 right of first refusaL Furthermore, as the market in Florida for TRECs develops under 

14 the forthcoming RPS, it is likely that the term for parties to conclude the purchase and 

15 sale of TRECs will be compressed as is common in competitive markets. Therefore, 

16 the right of first refusal will reduce the market for the TRECs the REFs generate. 

17 Finally, under a bilateral sale, a purchaser is less likely to be interested in pursuing a 

18 TREC purchase if a third party is able to match its offer and purchase the TRECs. 

19 Q. What do you recommend with respect to FPL's right of first refusal? 

20 A. I recommend that FPL be required to remove this provision from its SOC 

21 given it is likely to have an adverse impact on the value of the TRECs REFs generate. 
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1 Q. Finally, Wheelabrator's Protest states that "FPL's proposed SOC will not 

2 encourage the development of renewable resources in the state as required by 

3 Section 366.91, Florida Statutes." Would you comment on this statement? 

4 A. FPL's SOC understates the value of renewable resources. Section 366.91 

5 indicates that "payment provisions for energy and capacity" should be "based upon 

6 the utility's full avoided costs." The Commission has interpreted this requirement 

7 narrowly and in its Standard Offer Contract rules (F.A.C.25-17.250) specifies that the 

8 avoided unit "shall be based on the next avoidable fossil fueled generating unit of 

9 each technology type identified in the utility's Ten-Year Site Plan." 

10 However, as discussed earlier, the Florida Legislature has clearly recognized 

11 the multi-faceted benefits of renewable energy resources. Many of the benefits the 

12 Legislature has identified, including increasing fuel diversity, minimizing volatility of 

13 fuel costs, and improving environmental conditions, indicate that renewable energy 

14 resources offer value greater than the fossil fuel resources that they would avoid. 

15 This suggests that the avoided costs of a CCGT are not an appropriate value 

16 benchmark for REFs. Furthermore, the fact that Florida's Governor Charlie Crist 

17 issued an Executive Order requesting the Commission to develop a Renewable 

18 Portfolio Standard (RPS) which will impose an obligation on electric utilities to 

19 purchase or develop renewable energy facilities indicates that the appropriate avoided 

20 cost benchmark is no longer a fossil generating unit. With such a renewable purchase 

21 or development obligation, the appropriate avoided cost benchmarks for the SOC 

22 become renewable energy facilities. 
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1 VII. IMPACTS OF PROPOSED SOC CHANGES ON FPL CUSTOMERS 

2 Q. Do the changes you recommend to FPL's SOC mean that FPL customers will 

3 bear more risk? 

4 A. No. FPL customers will not have to bear more risks. FPL would likely prefer 

5 that all risks be allocated to REF owners. However, if REF owners are allocated too 

6 much risk, as is currently the case, then these facilities will not be built and ratepayers 

7 will be left bearing the risks of FPL building and operating generation assets. 

8 Therefore, the appropriate risk comparison is between the risks that FPL customers 

9 bear if FPL contracts with REFs versus the risks that customers bear if FPL builds 

10 generation facilities to serve customer requirements. 

11 Q. Under the FPL SOC, as currently drafted, are the risks FPL customers assume 

12 for REF and FPL-owned facilities comparable? 

13 A. No. Under FPL's SOC as currently drafted, the REFs offer FPL customers 

14 lower risks than FPL facilities. 

15 Q. What are the major risks regarding generating facilities? 

16 A. The major risks of each type of generating facility can be categorized into 

17 development, construction, market, and operating risks. 

18 Q. How do the development risks FPL customers bear compare for REFs and FPL 

19 facilities? 

20 A. FPL facilities require customers to bear more development risks than do 

21 REFs. For example, REF owners, not FPL customers, bear virtually all project 

22 development costs and risks. If a proposed REF project's costs are higher than 
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anticipated at the time of contracting then the REF developer must absorb these costs 

- and cannot pass them on to ratepayers. In contrast to an REF, if an electric utility 

cancels a proposed generation project, but can demonstrate that it was prudent in its 

project development activities, then it may be able to recover these costs from 

customers. 

Q. Is FPL seeking to recover development costs for a project it never built? 

A. Yes. FPL has requested recovery, through the creation ofa "regulatory asset," 

of the preconstruct ion costs, including various project development costs, of its 

- Glades Power Park Units 1 and 2 in Docket No.070432-EI. FPL seeks recovery of 

$34.5 million in development costs, which have no apparent benefit to ratepayers. 

The Commission has not yet acted on FPL's request; however, an REF would have 

no recourse to the Commission in a similar situation. 

Q. Who bears the risks if REFs that execute contracts with utilities are not 

developed? 

A. These risks are typically borne by utility customers. However, the SOC has a 

number of provisions which protect customers by limiting this risk in the event that 

REFs are not developed. Specifically, FPL's SOC requires that REF developers post 

$30/kW of Committed Capacity ofCompletion/Performance Security. FPL customer 

risks are also mitigated by the size ofFPL's generation portfolio relative to the size of 

the REF. Most REFs are relatively small compared to FPL generating facilities. 

- Q. How do the construction risks FPL customers bear compare for REFs and FPL 

Cacilities? 
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1 A. Similarly, FPL customers bear more construction risks from FPL facilities 

- than from REFs. REF developers, not FPL customers, are at risk for construction 2 

cost overruns. If commodity or other project costs escalate and result in higher 3 

-
construction costs, the price paid to REF developers does not increase. The developer 

- 5 must manage these construction cost risks and has no ability to come to the 

6 Commission and recover its actual costs, as does FPL. 

4 

-
7 On the other hand, if FPL can demonstrate that it prudently managed the 

8 construction project and that the cost increases were beyond its reasonable control, 

9 typically it can pass these higher costs through to customers. 

10 Q. How do the market risks FPL customers bear compare for REFs and FPL 

11 facilities? 

12 A. I define market risk to include whether there is a "market" for the power as 

13 well as the uncertainty regarding the price received for such power. FPL customers 

14 bear a large portion of the "market" risks for REFs but virtually all the market risks 

15 for FPL. The market risks that REF owners bear under FPL's SOC include the 

16 variability of natural gas and oil prices and the impact on FPL's as-available energy 

1> 
17 costs that they are paid unless they elect Option'@:for energy payments. 

18 Specifically, prior to commercial operation of the avoided unit, the as­

19 available energy price that REFs are paid is based on actual energy costs (Option A) 

20 or the year- by-year projection of as-available energy costs. Therefore, the revenues 

21 REFs earn vary with fuel prices. This is a significant risk, to which FPL is not 

22 exposed, because it can pass through to its customers any changes in fuel prices 
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through the annual fuel price adjustment mechanism and its capital cost recovery does 

-
 not depend on fuel prices. 

Similarly, FPL's customers bear virtually all of the market risks of its 

generating units. For example, if FPL elects to build a CCGT, anticipating that the 

- lower heat rate of such a large facility will offset its higher capital costs and reduce 

overall costs, but market conditions then change, it will still recover for the unit. This -
will be the case even though the unit operates for fewer hours then a simple cycle gas 

turbine, with a lower capital cost but higher heat rate that might have been a more 

cost-effective capacity addition. -
In that case, FPL customers will still pay the full cost of the CCGT facility as 

long as it was deemed to be prudently built; in effect, the customers bear this risk. 

Unlike the REF's cost recovery, FPL's capital cost recovery is not at risk based on the 

CCGT capacity factor. If FPL were to significantly overestimate the unit capacity 

factor, the facility's costs likely would still be embedded in its rate base at the time of 

its next rate case and FPL would earn a return on that asset. Under the SOC's Energy 

Payment Option C, where energy payments are based on the lesser of the variable 

cost of the avoided unit or as-available energy costs, the REF developer is completely 

at risk for the operating profile of the deemed avoided unit. 

Q. 	 How do the operating risks FPL customers bear compare between REFs and 

FPL facilities? 

A. REFs also reqUIre FPL customers to bear less risk associated with the-
operations of the REF than they bear with FPL facilities. Changes in the operating 

costs (e.g., heat rate degradation) or availabilities of REFs do not affect FPL's cost 
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-
recovery, unless there is a catastrophic failure at a generating unit and FPL has been 

2 

1 

deemed to be imprudent. -
As mentioned above, recent experience indicates that the performance risks of3 -

FPL's own generating units are significant. The cost impacts of the compressor blade 

5 failures to customers are not readily apparent. However, FPL noted that the 

4 

-
6 compressor blade failures reduced the availability of the three units that had such -
7 failures by an average of about 5%. (FPL Response to Wheelabrator's Third Set of 

8 Interrogatories, No. 16). Given the high capacity factor of these units, it is likely that -
9 this reduction in unit availabilities caused the units operate less than they otherwise -

10 would have. Therefore, higher cost units would have been needed to provide 

11 replacement energy. Unless the Commission takes action, these higher costs are likely 

12 to be passed on to customers. The fact that this compressor blade failure was 

13 disclosed in FPL's Form 10-K suggests that it may have a material impact on FPL. 

14 Q. What conclusions do you draw from your discussion of relative risks? 

15 A. In sum, REFs offer FPL customers lower risks than FPL facilities with respect 

16 to all four risk categories discussed above. In capital markets, the more risky the 

17 investment, the greater the expected return that investors will demand before they are 

18 willing to invest. The net effect of the current risk allocation is that REF owners bear 

19 too much risk, at least at the rates offered in the SOC, and as a consequence there has 

20 been no meaningful REF development in FPL's service territory. Therefore, revising 

21 several terms of the SOC so that it represents a more balanced allocation of risk that 

22 allows REFs to be financed, does not require that FPL customers bear more risk than 

- 23 they would have if FPL provided similar supplies. 
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Are the risks that FPL bears related to its regulatory compact and reflected in 

the rates of return that it is allowed? 

Most definitely. I am not suggesting that FPL should be required to bear more 

risks or required to follow the REF model. My point is that FPL's SOC requires REF 

owners to bear too much risk given the rates and terms offered. 

Are there other issues related to risk allocation? 

Yes. There is one additional issue that flows from the differences in these risk 

allocations. The pricing in FPL's SOC is based on its avoided costs and, more 

specifically, on avoided capacity costs that reflect FPL's cost of capital. Given that 

FPL's cost ofcapital reflects its business risk and not the risks REFs bear, the avoided 

cost payments to REFs understate the value ofREFs and enhance the attractiveness of 

REFs to FPL customers (they get the same price, with less risk). Specifically, these 

avoided costs are appropriate for a party that has the same risks as FPL. However, as 

I have shown, FPL bears less risk than REF owners and as such the avoided costs do 

not reflect this risk allocation. 

Has the Commission commented on the risk allocation to REFs and the 

implications for risks utility customers bear under utility contracts? 

Yes. While contract terms may differ among the Florida utilities, the overall 

risk allocation is generally similar. The Commission has recognized that the risks 

REFs bear generally protect customers: 

. . .Full capacity payments are contingent upon the Florida 

Biomass generator maintaining a specific 12-month rolling average 

capacity factor. Below a specified minimum capacity factor, there is 

no capacity payment and energy will be purchased at "as available" 

rates. 
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The agreement between PEF and Florida Biomass means that 
the utility and its body of ratepayers will not be subject to the high 
costs and risks that are associated with the research and design aspects 
of this project. Payments to Florida Biomass are entirely contingent 
upon the unit's demonstrated capacity and energy production. In 
contrast to savings in the cost for energy actually provided by Florida 
Biomass, possible future benefits cannot be quantified at present. At a 
minimum, benefits include fuel diversity, use of a renewable energy 
source, and fuel price stability. 

[T]he contract contains provisions that protect PEF and the utility's 
ratepayers if the renewable generation project does not work as well as 
it is anticipated. Performance provisions of the contract require that the 
12-month rolling average of the monthly capacity factor will be above 
a specified minimum in order for Florida Biomass to receive full 
capacity payment. 

Order No. PSC-06-0743-PAA-EQ at 2-3, Docket No. 060387-EQ. 

VIII. COMMENTS ON FPL WITNESS DUBIN'S DIRECT TESTIMONY 

24 Q. FPL witness Dubin asserts that the terms in "the SOC are necessary to protect 

25 the customer, without these provisions the customers would have higher costs 

- 26 and less reliable service." (Dubin, Direct Testimony, p. 3) Do you agree? 

27 A. No, and witness Dubin provides no support for this broad generality. As I 

28 have demonstrated, the terms in FPL's SOC create a barrier to REF development in 

29 Florida while ignoring the fact that there is a desire for renewable energy to serve as 

30 an important component ofFPL's and the state's energy portfolio. 

31 Under the FPL SOC terms, there has been no visible SOC-driven REF -
32 development and no SOCs executed with FPL. With no SOC-driven generation 

- development and limited generation development from RFPs, FPL is left to develop33 
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generation facilities. Therefore, under these conditions, the appropriate comparison is 

not whether changes to the SOC would result in an increase in costs and risks relative 

to the existing contract, but whether under the changes that are needed to the SOC for 

it to be able to support generation development, the SOC requires FPL customers to 

bear greater risks than under FPL developed facilities. 

Q. 	 FPL witness Dubin asserts that "FPL is supportive of development of new 

renewable generation in Florida and is happy to purchase for the benefit of its 

customers capacity and energy from both new and existing renewable generating 

facilities" (p. 4). Do you agree? 

A. 	 No. I have identified four major deficiencies in FPL's SOC. If FPL is truly 

supportive of the development of renewable generation in Florida and is "happy" to 

purchase for the benefit of its customers capacity and energy then it must make its 

SOC more balanced. 

Q. 	 What are your principal conclusions and recommendations? 

A. I have reached the following conclusions as to FPL' s SOC: 

• 	 FPL's SOC is a barrier to the development of renewable energy resources in 

Florida and does not encourage the development of these resources in the 

State contrary to the intent of the Florida Legislature. 

• 	 FPL's SOC frustrates the realization of the multi-faceted benefits renewable 

energy offers as the Florida Legislature outlined in section 366.91-.92, Florida 

Statutes. 
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• 	 By revising several provisions in the SOC to balance the risks to renewable 

energy facility (REF) developers, a workable SOC can be crafted. 

• 	 The lopsided risk allocation in FPL's SOC is a barrier to the development of 

REFs that results in FPL using its own facilities to meet customers' 

requirements. 

• 	 Under FPL's SOC, REFs offer FPL customers lower risks than FPL facilities. 

Therefore, making changes to the SOC will not require FPL customers to bear 

more risks than they bear when served from FPL's own facilities. 

Based on these conclusions, I recommend that the Commission direct FPL to 

make the following changes to its SOC: 

• 	 Given that energy payments are based on avoided costs, provisions 8.4.6 and 

8.4.8 be revised to compensate REF developers' when they are constrained off 

or down by FPL. 

• 	 The Committed Capacity Test in section 3 should be revised to better consider 

the intermittent operating profiles of REFs. I recommend a four-hour test 

period for biomass facilities. 

• 	 The basis for REFs receiving capacity payments should be revised to better 

recognize the capacity value that they offer. I propose that the capacity factor 

or Annual Capacity Billing Factor required to achieve full capacity payments 

be set at 89% and that the minimum capacity factor to receive any capacity 

payment be set at 69%. 
38 
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• The provisions in the SOC (e.g., right of first refusal) for Tradable Renewable 1 

Energy Certificates (TRECs) should be eliminated to avoid any adverse 2 

impact on their market value and comport with the Commission rule. 3-
4 Finally, I recommend that the Commission consider changes to the methodology 

5 it employs to establish avoided costs for renewable energy facilities to recognize that 

6 the appropriate avoided generation resource for these projects is another renewable 

7 energy resource, not a fossil fuel-fired generating resource. 

8 Q. Does this conclude your testimony? 

9 A. Yes. 

-

-
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BY MS. KAUFMAN: 


Q Have you prepared a summary of your testimony? 

A I have. 

Q If you would give that. 

A Certainly. 

Good morning, Commissioners. As I've said, my name 

is John Dalton. I'm President of Power Advisory, LLC. I was 

engaged by Wheelabrator Technologies, Inc., to provide an 

independent review of Florida Power & Light's standard offer 

contract. 

I prepared direct testimony that provides this 

independent review. The starting point for my review is to 

look at the Florida Statutes regarding renewable energy that 

you heard Ms. Kaufman refer to in her opening comments and to 

try to determine from a policy perspective whether the standard 

offer contract has promoted the objectives of the Florida 

Legislature in enacting Section 366.91 that directed Florida's 

public utilities to promote the development of renewable energy 

by continuously offering a purchase contract to producers of 

renewable energy. A standard offer contract can be executed 

without time-consuming negotiations and indicates to renewable 

energy facility developers the terms and conditions under which 

an electric utility is willing to purchase power. 

The legislation prescribed a standard offer contract 

to meet its goal of promoting renewable energy. Our new 
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president has directed, has indicated support for a national 

RPS and a cap-and-trade program for GHG emissions, both of 

which will require the development of additional renewable 

energy. Furthermore, the Commission is promulgating an RPS 

rule that's equally important and needs to be considered as 

well. 

The statute that I reference indicates that the 

Legislature finds it is in the public interest to promote the 

development of renewable energy resources in this state. 

Enabling legislation clearly identified the benefits of 

renewable energy resources, indicating that they have the 

potential to help diversify fuel types to meet Florida's 

growing dependence on natural gas for electric production, 

minimize the volatility of fuel costs, encourage investment 

within the state, improve environmental conditions and make 

Florida a leader in new and innovative technologies. As 

indicated by this language, renewable energy resources offer 

distinct benefits relative to the fossil fuel-fired generating 

facilities that they would avoid. 

Therefore, when reviewing FPL's standard offer 

contract, it's appropriate to evaluate whether the SOC has 

achieved this objective; that is, has it since 2006 promoted 

the development of renewable energy resources in Florida? The 

evidence indicates that FPL's standard offer contract has been 

a failure in this regard. FPL has not executed a single 
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standard offer contract since its standard offer contract was 

made available to renewable energy facility developers in 2006 

and has only executed one negotiated renewable energy contract 

in that time period. 

This lack of market response to FPL's standard offer 

contract is a clear indication that changes are needed to FPL's 

standard offer contract if it is to promote the Legislature's 

objective of promoting the development of renewable energy 

resources in this state. In my prepared direct testimony I 

identified five changes that would help the FPL standard offer 

contract to meet this clear, this clear legislative goal. The 

first two pertain to Sections 8.4.6 and 8.4.8 of the standard 

offer contract. 

Section 8.4.6 of the standard offer contract gives 

FPL the open-ended right to not purchase power from the 

renewable energy generator. Given the renewable generator's 

cost recovery is based in large part on these energy payments, 

this provision may prevent them from recovering the full 

avoided cost of FPL's next planned generating unit and 

represents a major contract risk which can represent a barrier 

to securing financing. Furthermore, when the renewable 

generator is interrupted under this provision, its capacity 

factor is reduced, making it more difficult to achieve the 

97 percent annual capacity billing factor target required to 

receive the full capacity payment. 
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Section 8.4.8 of FPL's standard offer contract also 

gives FPL the right to dispatch down the generating unit to no 

lower than its minimum load for four-hour increments 18 times 

over the year. While there are limits on how often this 

provision can be implemented, it still prevents a renewable 

generator from receiving the full avoided cost of FPL's next 

planned generating unit. I recommended that this language in 

Section 8.4.6 be clarified. And that when purchases from 

renewable facilities are interrupted under these provisions, 

that's Section 8.4.6 and Section 8.4.8, that renewable 

facilities receive a payment based on the difference between 

the otherwise applicable energy payment and their marginal 

operating costs. This would ensure that the standard offer 

contract payment provisions reflect the full avoided costs of 

FPL's next planned generating unit. 

The third provision where I've recommended changes is 

the committed capacity test and in specific its requirement for 

renewable facilities which I believe is overly stringent. A 

four-hour test is sufficient to evaluate the claimed capability 

of a generating unit. Further, it does not appear that FPL 

units have to meet such a test. And if they don't meet such a 

test, if they fail such a test, there doesn't appear to be any 

penalty to them. 

The annual capacity billing factor is the fourth area 

where I recommend changes. The annual capacity billing factor 
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target required to achieve a full capacity payment is too high. 

While it is based on the EAF of the next planned generating 

unit, a combined cycle gas turbine unit, evidence indicates 

that FPL's own CCGTs rarely achieve this EAF. FPL's generating 

performance incentive factor filing suggests that FPL's CCGTs 

have EAFs from 89 to 90 percent. As such, this annual capacity 

billing factor is too high and should be adjusted to a more 

reasonable level. I have suggested 89 percent, which is 

consistent with the EAFs that FPL's CCGTs achieve and is also 

used by Progress Energy in its standard offer contract. 

The final provision in the standard offer contract 

where I recommend changes is to the tradeable renewable energy 

certificates, to the provisions that pertain to the tradeable 

renewable energy certificates. The right of first refusal for 

the tradeable renewable energy certificates should be 

eliminated to avoid placing any conditions on these TRECs which 

can adversely affect their value. 

With the establishment of an RPS in Florida and the 

prospect of implementation - ­

COMMISSIONER EDGAR: Excuse me. Mr. Dalton, you are 

over your time limit. 

THE WITNESS: Okay. 

COMMISSIONER EDGAR: Can you wrap? That sounds like 

a good place to wrap. 
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BY MS. KAUFMAN: 

Q I guess that concludes your summarYi correct? 

A It does. 

MS. KAUFMAN: The witness is available for cross. 

Thank you, Madam Chair. 

COMMISSIONER EDGAR: Thank you. 

Mr. Anderson. 

CROSS EXAMINATION 

BY MR. ANDERSON: 

Q Good morning t Mr. Dalton. 

A Good morning. 

Q Welcome to Florida. I wish it was a little warmer 

for you today. You gave a deposition in this casei is that 

right? 

A Yes, I did. 

Q And I asked you a lot of questions about the 

particulars in your testimony at that deposition. Do you 

recall that? 

A I do. 

Q Okay. To be clear all of that has already beent 

admitted in the record t so I'm going to focus on just kind of a 

narrower line of questions with you this morning. 

Do you agree, sir, that the rates, terms and other 

conditions contained in each utility's standard offer contract 

or contracts shall be based on the need for and equal to the 
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avoided cost of additional generation capacity of the 

purchasing utility, in this case FPL? 

A There is a rule which indicates that. 

Q And that's, that's what the rule says; right? 

A That is what the rule says. But I guess I would just 

like to clarify one point. I think that based on my review my 

concern is that there is a contradiction in terms of some of 

the rules, and I've indicated this in terms of Section 

8.4.6 and 8.4.8. And my concern is that for a renewable energy 

facility which is only paid when it operates, if the utility 

has the right to interrupt that renewable energy facility and 

that renewable energy facility when it operates is earning a 

margin which it's going to use to recover its capital costs, if 

the utility has a right to interrupt that unit, then there is 

going to be a constraint on the, on the renewable energy 

facility's ability to recover the full avoided cost of the next 

planned generating unit. 

Q Do you agree that the standard required to be 

complied with the standard offer contract is avoided cost? 

That's the standardi right? 

A That is the standard. 

Q Thank you. Second question, do you agree that the 

minimum performance standards for the delivery of firm capacity 

and energy by a renewable facility needs to be based upon the 

anticipated peak and offpeak availability and capacity factor 
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of the utility's avoided unit? 

A That's what the rules indicate. And as I indicated 

in my statement, I think that, you know, one of the issues I 

have is that the EAF, which is a target of 97 percent, the 

analysis that I've done suggests that FPL's own combined cycle 

gas turbine units don't achieve this 97 percent equivalent 

availability factor, and therefore it's too stringent and 

shouldn't be applied to renewable energy facilities. 

Q We asked you some questions about that at your 

deposition, and do you recall the questions where I pointed out 

that the most modern and newly installed units which have not 

been in service for three years and are not included in the 

GPIF, they do in fact have EAFs in the high 90s? Do you 

remember those questions? 

A I do remember those questions. I believe that the 

average EAF of those three units was 95.8 percent. However-­

Q Which is about 96 percent; right? 

A Right. I mean, it's 95.8 percent. But I think that 

one point of distinction I would like to make with respect to 

those units, my understanding is those units went in service in 

2005 and 2007, is that there are two elements to FPL's EAF 

calculation. First is the planned outage and the second is 

the, the unforced outage. 

The planned outage essentially is for maintenance 

intervals. Combined cycle gas turbine units take maintenance 
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based on their operating hours. And the -- I know that, for 

example, for June the major maintenance, the longest 

maintenance interval, outage interval occurs after close to 

40,000 hour operating hours. So for a unit that's got a 

capacity factor like these units, that's about five years. 

So my concern with using those three units as a 

benchmark for the performance of FPL's combined cycle gas 

turbine units is that they probably haven't had, you know, the 

same level of maintenance outages that the units are going to 

require over their full useful life, and therefore they're not 

an appropriate benchmark to use to indicate the performance of 

FPL's combined cycle gas turbine units. 

Q You just recounted that the actual performance of 

FPL's newest units are about 96 percent on averagej is that 

right? 

A Yes. I think the number I used was 95.8 percent. 

Q Okay. And then the equivalent availability factor 

that is shown by FPL in its Ten Year Site Plan for the next 

planned generating unit is 96.8 percentj right? About a 

1 percent difference. 

A That is correct. 

Q Okay. 

A I guess one other point I would like to make here 

that EAF that FPL uses, it doesn't consider the maintenance 

outage, and my understanding is that a maintenance outage 
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essentially occurs when a generating unit goes out of service 

when it wouldn't otherwise be dispatched. 

So for FPL, whose cost recovery isn't affected by 

when the unit runs, there's no implications in terms of the 

payments that they receive. But for a renewable energy 

facility that is only compensated when it runs, by not 

considering that maintenance outage factor and the target EAF 

you're unduly fairly (phonetic) penalizing them. 

Q You are aware that the Broward unit, the north unit 

has from May through November of 2008 on a 12-month rolling 

average basis performed at a billing capacity factor above 

97 percent for each of those months on a 12-month rolling 

basis; is that right? 

A Yes. I looked at those numbers. I guess I would 

like to clarify there as well. I spoke to the Wheelabrator 

folks yesterday and got some clarification. My understanding 

is that, that the actual nominal capacity of this unit is about 

64 megawatts; whereas, the contract capacity is about 

54 megawatts. So this difference between the nominal capacity 

which the unit is capable of achieving in some hours and its 

contract capacity provides a significant margin of error that 

allows the unit to achieve these high capacity factors. And I 

would say that the 97 percent or whatever the Wheelabrator 

capacity billing factor that it's achieved isn't necessarily 

reflective of, you know, an appropriate benchmark for a 
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renewable energy facility. 

Q So it would be your position that it's unreasonable 

that FPL pay 100 percent of the capacity rate for this 

performance because it's a little easy to achieve? Is that the 

point? 

A The point is that FPL wasn't paid anything for the 

10 megawatts that it held in reserve that enabled it to achieve 

this close to 97 percent annual capacity billing factor. 

Q But that's a business decision of Wheelabrator in 

terms of specifying what capacity is eligible; right? That's 

not FPL's decision. 

A Right. That's a business decision that Wheelabrator 

makes. But what it is essentially is it represents a higher 

hurdle for a renewable energy facility developer in terms of if 

they have to hold back, what is this, roughly one-sixth of the 

capacity to achieve the annual capacity billing factor target 

so that they can't get any capacity payments for one-sixth of 

their capacity to achieve this target, I think that's an 

indication that the target would be too high and it would 

represent a barrier to developing renewable energy facil ies 

in Florida. 

Q What's the expected capacity factor of something like 

a solar PV facility? 

A That very much varies in terms of the different 

jurisdictions, but it can be, you know, anywhere from 
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14 percent to higher than that. If you've got a stronger solar 

resource! probably closer to 18 percent. And it depends again 

in terms of what technology specifically are we talking about? 

Q Is it your testimony here today that! for example! 

FPL's standard offer contract! rather than be revised to meet 

your client's billing capacity! maybe the standard offer 

contract should be revised to meet a solar capacity too? Is 

that your testimony? 

A No. I think the testimony that I've offered is 

what I've said is I've stepped back and said there's an 

objective here to promote the development of renewable energy 

facilities in Florida. This objective doesn't appear to be 

being promoted by FPL's current standard offer contract. 

And as someone who has lots of experience with 

respect to the development of standard offer contracts! what 

are the problems with this standard offer contract? What do 

see as deficiencies from someone who would look at the standard 

offer contract! try to take it to a banker and say I want to 

get this project financed? What would a banker look at? What 

would! what would a lawyer be' concerned with? 

Q Wouldn't you agree though that a good number of the 

provisions that you've focused on really are a function of 

what's provided in the! in the rules we're all required to live 

by in our standard offer contracts? 

A I'm sorry! Mr. Anderson. Could you repeat that 
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question, please? 

Q Sure. You, you callout two particular contract 

provisions in your testimonYi right? One about maintenancei 

right? I'm sorry. Let me, let me -- I'll try to reframe and 

go a little quicker here. 

This is an efficient way to do this. I'm going to 

try to limit my examination to this exhibit and maybe one more 

because we have the deposition already in. I think this might 

be labeled 17. Is that all right? 

COMMISSIONER EDGAR: Yes. We will number this as 17. 

Can you give me a title? 

MR. ANDERSON: Let's call it please, Section 

8.4.6 	and 8.4.8 questions. 

CHAIRMAN EDGAR: So labeled. 

(Exhibit 17 marked for identification.) 

BY 	 MR. ANDERSON: 

Q Thank you. Do you have Exhibit 17 before you? 

A Yes, I do. 

Q Focusing your attention, please, at paragraph 

8.4.6 at the top of the page which is highlighted in yellow. 

Do you see that? 

A 	 I do. 

Q For 	the convenience of everyone, everyone's document 

is 	highlighted. 

Focusing on the first sentence it says, "After 
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providing notice to the QSt FPL shall not be required to accept 

or purchase energy from the QS during any period in which t due 

to operational circumstances t acceptance or purchase of such 

energy would result in FPL's incurring costs greater than those 

which it would incur if it did not make such purchases." 

That's what it says; right? 

A That is what it says. 

Q And this is one of the provisions which you comment 

on in your testimonYi right? 

A That's correct. 

Q Okay. Turn this paget please. Please look at Rule 

25-17.086 t which is Page 2 of Exhibit 17. Looking at the first 

sentence it saYSt "Where purchases from a qualifying facility 

will impair the utility's ability to give adequate service to 

the rest of its customers ort due to operational circumstances t 

purchases from qualifying facilities will result in costs 

greater than those which the utility would incur if it did not 

make such purchases t or otherwise place an undue burden on the 

utilitYt the utility shall be relieved of its obligation under 

Rule 25-17.08 to purchase electricity from a qualifying 

facility." That's what the rules saysi right? 

A That's what it says. 

Q And that language is just about the same as in the 

contract 8.4.6 which you're complaining of; right? 

A It's very similar. But I guess what I've looked at 
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in terms of evaluating the standard offer contract is what's 

the underlying objective here? What are we trying to do? 

We're trying to promote the development of renewable energy 

facilities in Florida. And I'm flagging an issue that I think 

is one of the major barriers in terms of preventing the 

development of renewable energy facilities in Florida and 

people availing themselves of the standard offer contract. 

Q And just focusing on this one for a moment. We all 

agree that this, I think, that this provision 8.4.6 faithfully 

captures the language in the rule, right, as a starting point? 

A It's very similar. 

Q Okay. And the question in this case is whether FPL's 

contract complies with the existing rule; isn't that right? 

A That is one of the questions. I think it's also, 

another question is to what degree is it promoting the 

objectives of the Legislature. 

Q But just stay with me focusing on this rule. Your 

testimony basically says something other or different than 

8.4.6 should be in the contract. And fundamentally it occurs 

to me that that's an argument better addressed in the context 

of a change to the rule if that were Wheelabrator's position or 

an RPS workshop or something; isn't that right? Isn't your 

quibble with the rule itself? 

A No. I think that what I've offered is some 

clarifying language so that it's clear when this provision 
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could be exercised. And in addition, what I've suggested is 

when it, when it is exercised, that there should be some 

compensation to renewable energy facility developers. And the 

specific compensation is that they should be paid the 

difference between the payment that they would have otherwise 

received when they were interrupted and their marginal 

operating costs. 

Q Do you know - ­

A And what I'm trying to do is just make them whole so 

that they have an opportunity to realize the full avoided cost 

of the next planned generating unit. And the statute indicates 

that payments should be based on the next planned generating 

unit, the avoided cost in the next planned generating unit. 

Q Do you know how many hours that Whee1abrator's 

facilities have been ever curtailed or backed down at the 

request of FPL over the past 20 years? 

A I don't. And I think that that's an important point 

because I think another strategy for addressing the risk here 

which renewable energy facility developers are very, would be 

very concerned with is limiting the number of hours this 

provision can be exercised. I'm not sure that that's 

necessarily the best strategy. But from -- stepping back as an 

expert, someone who's looking at what does it take to develop 

renewable energy facilities, this is a red flag, and I've 

offered a strategy to mitigate this risk. 
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Q But you didn't ask your client whether in fact there 

had been zero hours of such interruption or backing down as far 

as they know. 

A I did not. But any developer would not be concerned 

with that. They would be worried is there an open-ended right 

that a counter party can exercise which could prevent us from 

recovering our capital costs and paying our debt? 

Q Okay. Let's move on to the second point real quick, 

8.4.8. And rather than me reading, because we all have the 

document in front of you, you see the point that is in yellow 

by 8.4.8? Could you just read that to yourself, please? 

A I've read it. 

Q Okay. Thank you. Turning back first, I'm just -­

please turn back with me one page, two, three/ four pages. 

You'll see another portion marked in yellow. Do you see that? 

A Does it begin "We have retained"? 

Q Uh-huh. 

A Yes. I see that. 

Q Okay. This is from Order Number 12634, Docket Number 

820406-EU. And it states there, "We have retained/" this is 

the Commission speaking/ "the provisions of the original rule 

excusing a utility from its obligation to purchase under 

certain circumstances, and have added to it to make clear that 

a utility is not required to purchase from a QF when to do so 

would result in costs greater than those which the utility 
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would incur if it did not make such purchases. We believe this 

is most likely to happen during a utility's off-peak periods 

where it may be cycling its base load units and QF purchases 

would force it to shut down the units altogether." Have I 

correctly read that? 

A Yes, you have. I guess the point I would like to 

make is that I understand why there's such a provision in the 

contract and I think that it's appropriate to have a provision 

that protects customers. But one needs to step back and look 

at what is a renewable energy facility developer going to look 

at here? And there's an open-ended risk. There's no 

restrictions in terms of the right to dispatch down these 

renewable energy facilities. And these renewable energy 

facilities are only paid when they run. And, therefore, what 

I've suggested is that there's a need to somehow constrain and 

limit this risk. 

Q You did not check with your client how real a risk it 

was for it or if it ever cost it any dollars whatsoever; right? 

A I did not have any discussions with Wheelabrator. 

But as I indicated earlier, Mr. Anderson, I think that the 

point here is that from a developer's perspective and more 

importantly from a financier's perspective they're looking at 

what are the rights that their counter party has to essentially 

prevent them from recovering their costs. 

Q I'm skipping through a number of exhibits to the last 
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several, which again I'm going to try to run right through. 

Okay. I've distributed, asked to be distributed to 

you what would be Exhibit 17; is that right? 

COMMISSIONER EDGAR: I'm on 18. 

MR. ANDERSON: 18. I'm sorry. 

COMMISSIONER EDGAR: That's okay. 

MR. ANDERSON: Okay. 

COMMISSIONER EDGAR: Title? 

MR. ANDERSON: Title would be staff recommendation. 

COMMISSIONER EDGAR: Let's just add the date. Staff 

Rec 10/3/06. 

MR. ANDERSON: Very good. Thank you. 

(Exhibit 18 marked for identification.) 

BY MR. ANDERSON: 

Q We've distributed to you, Mr. Dalton, a document 

which is a staff recommendation to the Commission concerning 

the proposed amendments to the rules we're talking about. And 

I'd like to ask you to turn, please, to the third page of the 

document at the top of the page. 

A Which is numbered Page 9 at the bottom? 

Q Yes. That's exactly right. It's numbered nine at 

the bottom. And this is the staff recommendation to the 

Commission.at the time of the adoption of the current rules. 

And I'd like just to read to you the top of the page. 

"The IOUs and renewable generators agree that TRECs," 
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that would be, what, tradeable renewable energy credits: is 

that right? 

A That's correct. 

Q "Belong to the renewable generators." That's 

something you agree with: right? 

A That's correct. 

Q "The credits will provide an additional revenue 

source for renewable generators": correct? 

A That's correct. 

Q And that's something which, which your client has 

available to sell; correct? 

A That's right. 

Q Okay. And going on to say, "The IOUs and renewable 

generators agree that it is appropriate for standard offers to 

provide a right of first refusal for utilities to purchase 

TRECs from the renewable generator." Have I read that 

correctly? 

A Yes. That's what it says. 

Q Okay. 

A I guess what I was asked to do by Wheelabrator was to 

look at the standard offer contract. And I frankly take a 

different opinion in terms of I think that a right of first 

refusal has an adverse impact on the value of a TREC, and 

essentially a right of first refusal is an option and there's 

no compensation for this option. And the economic literature 
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that I've reviewed suggests that in an instance where there is 

a right of first refusal and the right of first refusal can be 

exercised by someone like FPL who has best available 

information regarding what's the value of a TREC, then any 

prospective purchaser is going to be very concerned in terms of 

entering into negotiations to purchase a TREC. Because the 

situation essentially is that if FPL has the right of first 

refusal, it's only going to exercise that right of first 

refusal when that TREC is at market or below it. 

Florida Power & Light knows what the value of the 

TRECs are because essentially it's the largest utility in the 

state. So it's not going to exercise its right to purchase it 

when the TREC is priced above market. So if I'm negotiating 

with Wheelabrator for the purchase of TRECs and I realize that 

FPL has got a right of first refusal and they have 30 days in 

which to exercise that right of first refusal, I'm going to say 

no thanks. I'm going to talk to somebody else. And what that 

means is the market for the sale of TRECs for Wheelabrator has 

been reduced and that's going to have an adverse impact on the 

value that it can realize for these TRECs. 

COMMISSIONER EDGAR: Mr. Anderson, do you want to put 

these together or - ­

MR ..ANDERSON: Let's do that. That would be great. 

Just call it, I think, Exhibit 19. And might these be 10/3/06 

and 1/9/07 Transcript Excerpts. 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

142 


COMMISSIONER EDGAR: So marked. 

(Exhibit 19 marked for identification.) 

BY MR. ANDERSON: 

Q You're working with Ms. Kaufman representing and 

working with Wheelabrator in this case; is that right? 

A That's correct. 

Q Okay. You're aware that Ms. Kaufman and her law firm 

and her partner Jon Moyle previously represented Wheelabrator 

not just in this case but in the rules here which were set by 

the Commission; right? 

A That's my understanding. 

Q Okay. And they had an opportunity to participate, 

Wheelabrator had a full opportunity to participate in that 

rulemaking; right? 

A That's correct. 

Q Okay. And they were represented by counsel? 

A I don't have an understanding. 

Q Okay. Then I'd like to direct your attention to the 

first of the two documents which is dated 10 -- October 3, 

2006. Do you see that? And first look at the transcript, Page 

23, where it says, "Thank you, Madam Chairman. Vicki Gordon 

Kaufman." And it goes on, "I'm appearing before you this 

morning on behalf of Wheelabrator Technologies, Inc." Do you 

see that? The page number is in the upper right-hand corner. 

A And what, and that page, it was Page 23 I thought. 
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Q Yeah. Exactly right. It says, "Thank you, Madam 

Chairman. Vicki Gordon Kaufman." 

A This is agenda, this is the item which is identified 

as Agenda Conference Item Number 3? 

Q Yes. I'm sorry. 

COMMISSIONER EDGAR: Wait a minute. I think -- yeah. 

~~. ANDERSON: No. It's Item Number 4. Yeah. 

COMMISSIONER EDGAR: Item Number 4 dated Tuesday, 

October 3, 2006. 

MR. ANDERSON: Right. 

COMMISSIONER EDGAR: And it's the one without the 

seal on the front page. 

MR. ANDERSON: Right. 

THE WITNESS: Very good. I have that. 

COMMISSIONER EDGAR: Okay. All right. 

THE WITNESS: I was looking at the wrong one. My 

apologies. 

BY MR. ANDERSON: 

Q Thank you for that clarification. But you agree it 

says Ms. Kaufman was appearing for Whee1abrator Technologies on 

that date, October 3, 2006; right? 

A That's correct. 

Q Okay. Now please turn where you see in the upper 

right-hand corner Page 25, and I'm just going to draw your 

attention to Lines 13 through 19 where -- this is again the 
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transcript of Ms. Kaufman. "On Page 9 your staff has a 

discussion of the renewable energy credits, and I know that 

that was discussed the last time this matter was before you. 

And we certainly don't have a problem with IOUs having the, I 

think what's been called the right of first refusal to those 

credits. We agree that they belong to the renewable generator. 

We don't have a problem with the right of first refusal." 

That's what Ms. Kaufman stated on behalf of Wheelabrator when 

these rules were set; is that right? 

A That's what it says here. I guess what I would point 

out is I was hired by Wheelabrator as their expert in this case 

to give my expert opinion in terms of what are the provisions 

in the standard offer contract and what impacts they might have 

in terms of realizing the objectives of the legislation. I 

flagged this as an issue. 

Q Okay. Now let's just turn to the other document, 

which is the Tuesday, January 9, 2007, Agenda Conference Item 

Number 3. Do you have that? 

A Yes, I do. 

Q Okay. Upper right-hand corner, Page 28. And looking 

down Line 22, "For the record" it states, "For the record, 

Jon Moyle, Jr., with the Moyle Flanagan law firm, appearing 

today on behalf of Wheelabrator Technologies"; right? 

A I see that. 


Q And then turning the page to Page 29, I had marked in 
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yellow the bottom lines where Mr. Moyle on behalf of 

Whee1abrator said, "Ms. Clark made a comment that she wanted to 

make sure that there is no comments or no issues about a right 

of first refusal. And I think the renewable energy generators 

have said, look, we are fine on a right of first refusal 

provided pricing can be worked out and that the time frame is 

limited so you don't have somebody wanting to buy and you have 

an issue where you have to go get the utilities to sign off 

before you can sell." That's what Mr. Moyle said at that 

agenda; right? 

A That's correct. And I think that that's one of the 

issues that has been pointed out here is that 30 days which FPL 

has to exercise its right of first refusal. I think that what 

the experience indicates is that once you have a renewable 

portfolio standard, these TRECs are going to have more value. 

And when they have more value and they take on more of the 

characteristics of a commodity, their price is more likely to 

change over time. Essentially they're going to begin to mimic 

some of the characteristics of other energy like commodities, 

natural gas, power prices. 

So the fact that someone has 30 days in which to 

exercise its right of first refusal becomes a problem and can 

become a real issue for a renewable energy facility because the 

price can move in that time frame. So a deal that made sense 

no longer makes sense. 
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MR. ANDERSON: Let me check my notes. 

COMMISSIONER EDGAR: Yes t sir. 

Commissioner Argenziano. 

COMMISSIONER ARGENZIANO: Thank you t Madam Chair. 

think, you know, what I'm hearing you say, you 

have, your expert opinion is that you have some maybe real 

concerns or merits or things that need to be looked at. But I 

can't help but feel that it's more of a rule challenge or a 

statutory challenge that you're looking for. And I wonder if 

you have been hired also or do you have any suggested language, 

any specifics that you would suggest in a rule change. I'm not 

saying that we're doing that. I'm just wondering if you 

thought about that to the either the rule or the statutes?t 

THE WITNESS: I did offer some changes in language to 

Section 8.4.6 in my prepared direct testimony. And what I 

tried to do was to limit the conditions under which FPL would 

be able to exercise that provision. 

The other change that I've suggested where I haven't 

offered any language is that there be compensation that be 

provided to the renewable energy facility when they're 

interrupted. And I realize from the Commission's perspective 

that's problematic in terms of we're going to pay them for 

doing nothing? 

What I'm the reason why I'm suggesting that 

compensation when they're not generating makes sense is it 
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limits the risk from the renewable developer's perspective and 

it allows FPL to make good decisions. You know, what 

essentially -- remember, these avoided costs are based on the 

next planned generating unit. So all we're saying is if you 

operate efficiently, you're going to get paid these full 

avoided costs. 

And what FPL can then do is make a decision of if we 

have to compensate them so that they get their full avoided 

cost, does it still make sense for us to dispatch them down 

because we're going to have to take down a coal unit and that 

coal unit is going to be off for 12 hours. And we don't want a 

coal unit, given its variable operating costs, to be off for 12 

hours. So there are circumstances where it still would make 

sense to dispatch the unit down and compensate them. 

COMMISSIONER ARGENZIANO: And I understand that. But 

what you're really asking is it translates that the customers 

would be paying for power that they didn't use and that becomes 

a real problem. 

But couldn't, couldn't, and I'll ask FPL the same 

thing, couldn't the contract at 8.4.6 read or indicate that if 

the outages were caused by FPL, it wouldn't go towards the 

97 percent? Wouldn't that help, be helpful? 

THE WITNESS: That would be one change that would 

definitely help. But one of the issues from a renewable energy 

developer's perspective is that because their marginal 
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operating costs are so low such as the Wheelabrator project 

where they're burning municipal solid waste and the payments 

that are getting paid are, you know, largely based on this 

combined cycle gas turbine unit which might be, you know, 

$60 per megawatt hour, they might be receiving $50 per megawatt 

hour of margin. If they're dispatched down, they don't get 

that margin. 

COMMISSIONER ARGENZIANO: Thank you. 

COMMISSIONER EDGAR: Mr. Anderson. 

MR. ANDERSON: Yes. Just a quick 

COMMISSIONER ARGENZIANO: Oh, I'm so sorry. 

MR. ANDERSON: Pardon me. 

COMMISSIONER EDGAR: Hold for a moment, if you would. 

I apologize. Go ahead. That's a good point. 

Commissioner McMurrian. 

COMMISSIONER McMURRIAN: Sorry about that. I had a 

question along the same lines, I think, as Commissioner 

Argenziano. And I was listening intently to what Mr. Dalton 

said and I think I understand your points, too, Mr. Dalton. 

And I think following along that same logic, if a utility were 

to interrupt the renewable generator without some sort of just 

cause, do you believe that the renewable generator would have 

some sort of recourse before this Commission under our rules or 

the relevant statutes or anything like that? 

THE WITNESS: I guess I don't want to give a legal 
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opinion. But I would think that the way the contract is 

currently written/ there is/ there are many conditions when the 

renewable/ when the renewable energy facility could be 

dispatched down/ which wouldn't provide any basis for a 

complaint with the Commission/ and that's my underlying 

concern. Clearly if the provision were more tightly structured 

and more clearly limited when FPL could constrain down the 

resource/ there would be greater opportunity for a renewable 

energy facility developer to come to the Commission and say 

they're inappropriately using this provision. My concern is 

it's crafted so openly right now that there wouldn't be any 

basis for a complaint. 

COMMISSIONER McMURRIAN: Okay. And I guess in 

following up on the initial statement that Commissioner 

Argenziano asked you about wasn't this -- had you thought about 

changing the rule language? And I think you went back to the 

contract terms again in the 8.4.6 and 8.4.8, but -- so I wanted 

to follow up on that too. 

I know that you were hired to look at the contract 

and that's what you did and you're/ and you're suggesting those 

changes. But, I mean, as we've looked at some of the rule 

language, it follows pretty closely to some of the contract 

language there, and I'm sure you see that as well. 

THE WITNESS: Yeah. No. I guess that's a fair 

point. And I realize, I understand that there's a reluctance 
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at this point to open up the rules. I think that I've 

identified that there were some, some problems in the way the 

contract, in the way the contract has been implemented and in 

particular the 97 percent annual capacity billing factor 

target. I believe that I view that as too high. 

But there are some issues that I have with the rules 

themselves. I acknowledge that that's a problem, that there 

are, I think, some inconsistencies. And I think this becomes 

more of an issue when you have an RPS in place. So I think 

that with an RPS where there's a clear objective in terms of 

promoting the development of renewables, it's an appropriate 

time to step back and say is this standard offer contract, are 

these rules doing everything that they need to to promote the 

development of renewable energy in Florida? And I think that, 

you know, a standard offer contract in other jurisdictions has 

proven to be a very effective tool in terms of promoting the 

development of renewable energy facilities. I think that with 

some fine-tuning the rules, the standard offer contract in 

Florida could as well be an effective tool in terms of 

promoting the development of renewable energy facilities. 

would suggest there is some fine-tuning within the rules that 

can be done that can make it more effective in terms of 

promoting renewable energy facilities in Florida. 

COMMISSIONER McMURRIAN: Okay. And I think that gets 

back to that tial question. 
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But one other thing you just said, I guess, you think 

it's more important that we focus on the exact language in 

these standard offer contracts because we're doing an RPS than 

it would have been if we were still at the point before 

proposing some sort of RPS? I guess I was -- perhaps I had a 

misconception there. But I guess I would have off the top of 

my head, which is pretty foggy probably right now admittedly, 

probably would have thought that the standard offer contracts 

maybe carry some secondary importance to an RPS once we have 

an, if we get to the point where we actually have an RPS rule 

on the books. 

THE WITNESS: I guess my thought with an RPS is 

you've established a standard, there's a target here. And my 

understanding in terms of the target is that it's 7 percent by 

2013. So in terms of some of the math that I did, it looks 

like that would require FPL to have about 1,200 megawatts of 

additional renewable under contract in that period. 

How are they going to get there? I think a standard 

offer contract is a very effective tool in terms of satisfying 

an RPS. 

COMMISSIONER McMURRIAN: Okay. So you think the 

standard offer contracts are going to be a very important part 

in helping meet the RPS targets? Okay. 

THE WITNESS: They should be. 

COMMISSIONER McMURRIAN: Okay. 
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THE WITNESS: It's one of the tools that's available 

that isn't being effectively utilized at this point based on 

the problems I've identified. 

COMMISSIONER McMURRIAN: Okay. Thank you. 

COMMISSIONER EDGAR: Mr. Anderson. 

MR. ANDERSON: Thank you. I had something passed 

out. We do not need to ask those questions, and we'll pick 

those back up, if you. like. And we're done. 

COMMISSIONER EDGAR: Okay. So the document that you 

had started to distribute - ­

MR. ANDERSON: Yeah. We'll just - ­

COMMISSIONER EDGAR: -- you're going to pull those 

back and -- okay. We can do that. 

MR. ANDERSON: And we have no further questions. We 

would offer the exhibits that we tendered. 

COMMISSIONER EDGAR: Okay. We'll hold on that and 

take that up when we are done with this witness. 

So let me ask this, are there questions from staff? 

MS. HARTMAN: We have a couple of questions. 

COMMISSIONER EDGAR: Okay. Let's go ahead. 

CROSS EXAMINATION 

BY MS. HARTMAN: 

Q Mr. Dalton, do you believe that your suggested 

revisions to the standard offer contract are equally applicable 

to all renewable generating technologies such as solar and 
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wind? 

A I would say in general. There's one provision where 

that probably isn't the case. And what I've suggested is that 

the, the annual capacity billing factor target be revised, and 

the changes that I'm proposing are such that they probably 

wouldn't enable wind or solar to receive any capacity payments. 

And I think a case could be made that there is some capacity 

value that's offered by solar resources, given that these units 

are going to be operating during periods when the system is 

probably realizing a peak or experiencing peak loads given the 

coincidence between sunny days, high loads, high solar output. 

Q And have you suggested that the standard offer 

contract be revised to adopt a four-hour test period for 

biomass facilities? 

A Well, that is, that is in fact what I suggested was 

that the test period that's used for the, for the committed 

capacity test be a four-hour period. I think that for a wind 

project or for a solar project that isn't going to necessarily 

work very well. 

MS. HARTMAN: Thank you. That's, that's all we have. 

COMMISSIONER EDGAR: Okay. Redirect? 

MS. KAUFMAN: I just have a couple, Madam Chairman. 

REDIRECT EXAMINATION 

BY MS. KAUFMAN : 

Q Mr. Dalton, Mr. Anderson asked you a couple of 
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questions about whether you had inquired of Wheelabrator as to 

whether they had been curtailed or told to ramp down, and I 

think you responded that you had not. What is -- is there any 

significance to whether or not they have been asked to ramp 

down in terms of the 8.4.8 and 8.4.6 you discussed? 

A I don't think so. I think that the big issue here 

is, as I indicated, is that there's a contract right that FPL 

as a purchaser of power has, and that contract right is going 

to be viewed by prospective lenders and the lenders' counsel as 

a major sk in the contract, which is going to potentially 

prevent the renewable energy facility from recovering its costs 

and, if it were exercised for enough hours, could prevent it 

from making debt service payments. And if that's the case, 

then that's going to be a problem in terms of securing 

financing. 

Q Mr. Anderson distributed an exhibit that we've 

numbered 17, and it's the one that the first page of it is 

tariff sheet 9.036. Do you have that? 

A I have that. 

Q If you would turn to the third page. He referred you 

to Order Number 12634. 

A I have that in front of me. 

Q Are you there? What is the date of this order? 

A It appears to be October 28th, 1983. So that would 

be, help me out with my math, 25 years ago. 
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Q Okay. And what's the subject of this order? 

A It's amendment of rules pertaining to cogeneration. 

So we're not talking about renewable energy facilities here. 

We're talking about cogeneration facilities. I think that 

that's an important distinction to make because the operating 

characteristics and the cost characteristics of a cogeneration 

facility are going to be much closer to FPL's avoided unit, and 

that isn't the issue with the renewable energy facilities and I 

think that that's an important distinction. I think that's a 

lot of the tension in this case is that there's very different 

cost recovery models here which make contract provisions very 

difficult for renewable energy facilities. 

Q Do the excerpts, and I realize that there's only two 

pages here, but do the excerpts that Mr. Anderson has provided 

mention or have anything to do with renewable energy to the 

extent you can determine that? 

A As I said, the title of the case appears to be in 

relation to cogeneration facilities, so there wouldn't be any 

real relevance in terms of renewable energy facilities. Though 

I do see that there is reference to PURPA, which applies to 

qualifying facilities which can be renewable facilities. 

Q Mr. Anderson asked you some questions about the TREC 

and the right of first refusal. Do you recall those? 

A Yes, I do. 

Q Okay. Do you have any familiarity with how the TREC 
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market works? 

A I do. And the market where it's more developed such 

as in the U.S. northeast where there are functioning renewable 

portfolio standards, the term between when an offer is made and 

when a party has to execute on that offer is much less than 30 

days. In some of the formal RFP processes that I've seen it's 

as little as five to eight days. I think in Massachusetts for 

some RFPs it's closer to two or three days. 

Q And one last question still on Exhibit 17, Section 

8.4.8 that you discussed with Mr. Anderson, and we have talked 

about this somewhat. Do you see any standards in 8.4.8 

regarding when FPL may curtail? This is the first page of 

Exhibit 17. 

A No. There don't appear to be any standards in terms 

of when that provision may be exercised. 

MS. KAUFMAN: Thank you, Madam Chair. That is all 

the redirect that I have. 

COMMISSIONER EDGAR: Thank you. Let's do the 

exhibits. I'm looking at exhibits marked 3 and 4. Seeing no 

objection, 3 and 4 will be entered into the record. 

(Exhibits 3 and 4 admitted into the record.) 

That brings me to 17, 18 and 19. Mr. Anderson. 

MR. ANDERSON: Yes. We offer 17 through 19, please. 

COMMISSIONER EDGAR: Any objections? 

MS. KAUFMAN: No, ma'am. 
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1 COMMISSIONER EDGAR: Seeing none, 17, 18 and 19 will 

2 be entered-into the record. 


3 
 (Exhibits 17, 18 and 19 admitted into the record.) 


4 
 The witness is excused. Thank you. 


And, folks, I'd like to take a lunch break. It is 


6 12:30. Does 1:30 work? 1:30? I'm seeing nods. Okay. We 


7 will be on break for lunch and we will come back at 1:30 to 


8 call Ms. Dubin. We are on break. 


9 (Recess taken.) 


COMMISSIONER EDGAR: Okay. We are going to go back 

lIon the record and call this afternoon portion of our hearing to 

12 order. 

13 We are at the rebuttal portion. Mr. Anderson, your 

14 witness. 

MR. ANDERSON: Thank you. 

16 FPL has one rebuttal witness, Ms. Dubin, who has 

17 previously been sworn. 

18 KOREL M. DUBIN 

19 was called as a witness on behalf of Florida Power & Light 

Company, and having been duly sworn, testified as follows: 

21 DIRECT EXAMINATION 

22 BY MR. ANDERSON: 

23 Q Could you tell us your name, business address, and 

24 who you are employed by, all that stuff quick. 

A My name is Korel Dubin. I'm Senior Manager of 

FLORIDA PUBLIC SERVICE COMMISSION 
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Purchased Power for Florida Power and Light Company. My 

address is 9250 West Flagler Street, Miami, Florida 33174. 

Q Have you prepared and caused to be filed 28 pages of 

rebuttal testimony in this proceeding? 

A Yes, I have. 

Q Do you have any changes or revisions to your rebuttal 

testimony? 

A No, I do not. 

Q If I asked you the same questions contained in your 

rebuttal testimony, would your answers be the same? 

A Yes, they would. 

MR. ANDERSON: FPL asks that Ms. Dubin's rebuttal 

testimony be inserted into the record as though read. 

COMMISSIONER EDGAR: The rebuttal testimony will be 

inserted into the record as though read. 

FLORIDA PUBLIC SERVICE COMMISSION 
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8EFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

FLORIDA POWER & LIGHT COMPANY 

REBUnAl TESTIMONY OF KOREl M. DUBIN 

-	 DOCKET NO. 080193·EQ 

December 23,2008 

Q. 	 Please state your name and business address. 

A. 	 My name is Korel M. Dubin and my business address is 9250 West 

Flagler Street, Miami. Florida 33174. 

Q. 	 By whom are you employed and what is your position? 

A. 	 I am employed by Florida Power & Light Company ("FPL" or "the 

Company") as Senior Manager of Purchased Power in the Resource 

Assessment and Planning Department. 

Q. 	 Have you previously filed testimony in this docket? 

A. 	 Yes, I have. 

Q. 	 Are you sponsoring an exhibit in this case? 

A. 	 Yes, it consists of the following documents: 

KIVlD-1 - Dalton Deposition Transcript 

KMD-2 - Excerpts from Commission Order No. 12634 

KMD-3 - Excerpt from Commission Order No. 13247 

KMD-4 - Excerpt from Commission Order No. 24989 

-	 KMD-5 - Excerptfrom Commission Order No. PSC-07-0492-TRF-EQ 

KMD-6 - Excerpt from FERC Order issued October 1,2003, Docket 

No. EL03-133-000 

-, 	 1 
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KMD- 7 - Excerpt from Ontario Power Authority Standard Offer 

Program Rules 

Q. 	 What is the purpose of your rebuttal testimony? 

A. 	 The purpose of my testimony is to respond to the testimony of the 

Wheelabrator Technologies Inc. ("Wheelabrator") witness John C. 

Dalton, which opposes FPL's Standard Offer Contract approved by 

the Florida Public Service Commission ("Commission") Order No. 

PSC-08-0544-TRF-EQ. 

Q. 	 Please provide an overview of the points in your rebuttal 

testimony. 

A. 	 My rebuttal testimony explains how FPL's Standard Offer Contract 

complies with Florida statutes, regulations and regulatory policy 

concerning Standard Offer Contracts, focusing on the several specific 

considerations raised in Mr. Dalton's testimony. A key theme that 

emerged from my review of Mr. Dalton's testimony is that 

Wheelabrator's suggestions for changes to FPL's Standard Offer 

Contract are contrary to well-established regulatory and statutory 

direction of the Commission and the Florida Legislature. 

The Commission's policy for Standard Offer Contracts generally, and 

FPL's Standard Offer Contract specifically, are premised on ensuring 

that customers do not pay more for capacity and energy under a 

"Standard Offer Contract than would be paid if capacity and energy 

were to be provided by FPL's Next Planned Generating Unit, which in 
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- this case would be a Mitsubishi "G" class natural gas fired combined 

cycle unit. As such, the provisions of FPL's Standard Offer Contract 

are framed in terms of the economics and operating characteristics of 

such a unit, consistent with long-standing Commission requirements. 

While Mr. Dalton suggests that some of the economic and operating 

specifications in the Standard Offer Contract are not consistent with 

particular renewable generating units, these criticisms miss the point 

of the contract, which is not to be based on the characteristics of any 

particular renewable technology. Rather, economic and operating 

accommodations for specific renewable energy technologies is best 

accomplished through negotiation - something FPL always stands 

ready to do. 

As such, Mr. Dalton's opposition to FPL's Standard Offer Contract is 

fundamentally misplaced, since Wheelabrator's position much more 

opposes the Commission Rules and Florida Statutes governing 

Standard Offer Contracts, which are not the proper subject of a 

protest matter like this case. Moreover, Mr. Dalton's and 

Wheelabrator's positions are much more like those that have been 

raised and rejected in prior Standard Offer Contract rUlemakings. 

This can be seen in the fact that Mr. Dalton's five recommendations 

contained in his testimony to modify FPL's Standard Offer Contract 

are inconsistent with Commission Rules and would remove some of 

3 
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the protections for FPL's customers that these Rules provide. And 

last my rebuttal testimony addresses some inconsistencies in the 

underlying support for Wheelabrator's testimony. 

Q. 	 Please summarize your testimony. 

A. 	 FPL supports development of renewable energy in Florida, and 

continues to work hard to purchase that which has been made 

available to it pursuant to negotiated contracts consistent with the 

Commission's preference for that approach. FPL notes that 

negotiated contracts permit accomodation of the specific attributes of 

individual types and sizes of renewable generating resources in a 

way that cannot be as readily done with the Standard Offer Contract 

which. by its nature, is required to be applicable to all types and sizes 

of renewable generating resources. 

For all of the reasons provided in my direct and rebuttal. testimony, 

FPL requests that the Commission find that FPL's Standard Offer 

Contract complies with Florida Statutes, the Commission's 

regulations and is reasonable, and denyWheelabrator's request that 

the Commission order changes to the contract that are not consistent 

with Florida law or the Commission's regulations, and are not 

reasonably protective of FPL's customers. 

Q. 	 Mr. Dalton's testimony provides five recommendations to modify 

FPL's Standard Offer Contract. Who will be affected if 

Wheelabrator's recommendations are adopted? 

4 
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A. Initially, it appears there are three groups impacted by 

Wheelabrator's proposed changes to FPL's Standard Offer Contract: 

(1) Wheelabrator, which I assume feels it may profit or otherwise 

benefit if its proposed changes are adopted, (2) FPL's customers, 

who stand to pay more money and receive less assurance of 

reliability for Standard Offer Contract purchased power if 

Wheelabrator's proposed changes are adopted, and (3) FPL, which 

is concerned that (i) its Standard Offer Contract comply with 

applicable laws, regulation and Commission policy; (ii) customers do 

not pay more than is required for purchased power; and (iii) reliability 

of service under Standard Offer Contracts is not unreasonably 

compromised. 

The interests ofFPL and its customers are closely aligned. So, really 

there are only two competing interests here: (1) Wheelabrator, which 

wishes utility customers to pay more and accept less reliability for 

power sold under Standard Offer Contracts; and (2) FPL's customers, 

who reasonably expect the Commission Rules, Florida Statutes and 

FPL's corresponding Standard Offer Contract to protect their interest 

in not paying greater than avoided cost for reliable purchased power. 

Q. Please comment on Wheelabrator's first recommendation on 

page 38, lines 11 through 13 of Mr. Dalton's testimony that 

states "[g]iven that energy payments are based on avoided 

-' costs, provisions 8.4.6 and 8.4.8 be revised to compensate REF 

5 
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1 developers when they are constrained off or down by FPL.It 

2 A. To begin with, it is important to recognize that these two contract 

3 provisions Mr. Dalton complains of are expressly provided for under 

4 applicable Commission rules and past regulatory decisions. 

5 Accordingly, Mr. Dalton's suggestions are contrary to law and should 

6 not be accepted. In addition, it is important to remember the concept 

7 that the Standard Offer Contract is modeled upon what customers 

8 would receive from a Next Planned Generating Unit. FPL would itself 

9 reduce output or curtail production from its next planned generating 

10 unit if necessary for reliability reasons, or due to availability of 

11 generation from a more cost-effective generating unit (or purchased 

12 power). These contract provisions are thus consistent with the 

13 underlying philosophy of the Standard Offer Contract, which is to 

14 protect customers by providing for Standard Offer Contract service 

15 consistent with economic a nd operating characteristics of FPL's next 

16 planned generating unit. 

17 Q. You mentioned that Mr. Dalton's positions concerning Sections 

18 8.4.6 and 8.4.8 are not consistent with the Commission's 

19 regulations. Please explain that in more detail. 

20 A. This is best shown by putting the provisions of FPL's Standard Offer 

21 Contract in juxtaposition with the Commission's requirements for 

22 Standard Offer Contracts. 

23 

24 Provision 8.4.6 

6 



-


1 Section 8.4.6 of FPL's Standard Offer Contract states that "FPL shall 

2 not be required to accept or purchase energy from the as during any 

3 period in which, due to operational circumstances, acceptance or 

4 purchase of such energy would result in FPL's incurring costs greater 

5 than those which it would incur if it did not make such purchases." 

6 

7 This contract provision is taken almost verbatim from Commission 

8 Rule 25-17.086 that states "[w]here purchases from a qualifying 

9 facility will impair the utility's ability to give adequate service to the 

1a rest of its customers or, due to operational circumstances, purchases 

11 from qualifying facilities will result in costs greater than those which 

12 the utility would incur if it did not make such purchases, or otherwise 

13 place an undue burden on the utility, the utility shall be relieved of its 

14 obligation under Rule 25-17.082, F.A.C., to purchase electricity from 

15 a qualifying facility." This striking similarity can also be seen on page 

16 11 of Mr. Dalton's Deposition Transcript (See KMD-1). 

17 

18 Furthermore in Order No. 12634 (page 23) in Docket No. 820406-EU 

19 (See KMD-2) the Commission provided some clarification to Rule 25­

2 a 17.086 "to make clear that a utility is not required to purchase from 

21 QF when to do so would result in costs greater than those which the 

22 utility would incur if it did not make such purchases." Wheelabrator 

23 ignores the fact that the Commission included this proviSion to protect 

24 customers by ensuring that customers do not pay more when the 

7 
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1 utility purchases from a Qualifying Facility ("OF") than if the utility did 

2 not make the purchase. Wheelabrator states that FPL's Standard 

3 Offer Contract provision 8.4.6 is "problematic" when it appears that 

4 Wheelabrator's criticism is really of the Rule and Florida Statutes that 

5 govern FPL's and other utilities' Standard Offer Contract provisions. 

6 This can also be seen from Mr. Dalton's deposition on pages 12 

7 through 13 of the transcript (See KMD-1). 

8 

9 Provision 8.4.8 

10 Under section 8.4.8 of the Standard Offer Contract FPL has the right 

11 for a renewable facility that is less than 75 MW to require the 

12 renewable facility to reduce output to a level below the Committed 

13 Capacity. Wheelabrator fails to recognize that FPL's Standard Offer 

14 Contract provision 8.4.8 complies with Commission Order No. 13247 

15 (Page 13) in Docket No. 830377-EU (See KMD-3), where the 

16 Commission found that the "QF must agree to reduce generation or 

1 7 take other appropriate action as requested by the purchasing utility 

18 for safety reasons or to preserve system integrity." Again, 

19 Wheelabrator states that FPL's Standard Offer Contract provision 

20 8.4.8 is "problematic" when it appears that Wheelabrator's criticism, 

21 as with provision 8.4.6, is really with the Commission Rule and 

22 Florida Statutes that are the basis for FPL's Standard Offer Contract 

23 provisions. This can also be seen from Mr. Dalton's deposition on 

24 page 13 and 14 of the transcript (See KMD-1). 

8 
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1 Q. Please comment on Wheelabrator's second recommendation on .L 

2 page 38, lines 14 through 16 of Mr. Dalton's testimony that 

3 states n[t]he Committed Capacity Test in section 3 should be 

4 revised to better consider intermittent operating profiles of 

5 REFs. I recommend a four-hour test for period biomass 

6 facilities." (Note -I believe Wheelabrator meant section 6.) 

7 A Under section 6.2 of the Standard Offer Contract FPL requires the 

8 REF to base the committed Capacity Test on a test period of 24 

9 hours. This provision is consistent with the committed Capacity 

10 Testing requirements that are characteristic of FPL's next Planned 

11 Generating Unit, which is a modern combined cycle base load unit 

12 capable of operating reliably 24 hours per day, 7 days per week. The 

13 amount of money paid to a facility owner under a Standard Offer 

14 Contract is designed to purchase capacity and energy delivered on a 

15 reliability basis comparable to such a unit, consistent with the 

16 Commission's basic approach for Standard Offer Contracts. 

17 

18 In contrast, Mr. Dalton's suggestion would have FPL and the 

19 Commission abandon this touchstone of reliability in favor of a 

20 considerably lesser standard of reliability which is not consistent with 

21 that provided by the next planned generating unit. In short customers 

22 get less and should pay less, all other things being equal, from a - , 

23 facility that is not as reliable as the Next Planned Generating Unit. 

24 

9 
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1 It is important to note that the Standard Offer Contract has to be open 

2 . to all potential counterparties and generation types, and contract 


3 provisions like this Capacity Test provision are needed to help ensure 


4 reliable service to FPL's customers. The specific recommendation 


5 that Wheelabrator makes is more suited to a negotiated contract, not 


6 the Standard Offer Contract. 


7 

8 This is supported by the Commission statement in Order No. 12634 

9 (page 7) in Docket No. 820406-EU (See KMD-2) that states "[a]t the 

10 'outset, we wish to state that it is our preference that QFs and utilities 

11 negotiate individually tailored contracts. The rules we have adopted 

12 are intended to both encourage negotiated contracts and provide a 

13 fall back remedy in the event a contract cannot be negotiated." 

14 

15 Consistent with the Commission's ruling, FPL views its Standard 

16 Offer Contract as providing a reasonable base from which project 

17 owners and developers may, if they choose, seek to negotiate with 

18 FPL agreements more closely tailored to the needs of facilities with 

19 different fuel types, sizes and operating characteristics, among other 

20 unique features, something FPL is always willing todo. Specifically, if 

21 a facility cannot satisfy the reliability requirements and characteristics 

22 of the Next Planned Generating Unit, this is something to handle in a 

23 negotiation context - the solution is not to incorrectly reduce the 

24 reliability characteristics of the Next Planned Generating Unit 

10 
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provided for in the Standard Offer Contract. 

Q. 	 Is the possibility of such negotiations merely theoretical? 

A. 	 Not at all. Consistent with the Commission's policy direction, FPL 

has negotiated contracts and continues to negotiate purchased 

power contracts. Notably. FPL has for more than twenty years 

purchased hundreds of millions of dollars of firm capacity and energy 

from Wheelabrator's existing facilities. Those contracts were initially 

signed as Standard Offer Contracts with amendments that were 

successfully negotiated. Indeed, Wheelabrator and FPL are currently 

engaged in contract negotiations to replace the 1987 Broward South 

(50.6 MW of firm capacity and energy) and 1987 Broward North (45 

MW of firm capacity and energy) contracts that are scheduled to 

terminate on August 1,2009 and December 31,2010, respectively. 

FPL initiated contract discussions with Wheelabrator per a letter 

dated April 14, 2008. Since that time, FPL has held a conference call 

with Wheelabrator on June 26, 2008 and a n in-person meeting on 

October 29,2008. Currently, FPL is in the process of responding to a 

proposed term sheet from Wheelabrator. 

Q. 	 Is it appropriate for specific items that Wheelabrator may wish to 

negotiate individually with FPL to be included in changes to the 

Standard Offer Contract? 

A. 	 FPL is happy to discuss any specific terms in the context of individual 

negotiations that take into account the specific operating 

characteristics and economics of Wheelabrator's Florida renewable 

11 
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energy facilities. However, it is not appropriate and is in fact contrary 

to the Standard Offer Contract approach adopted in Florida to include 

such generator-specific revisions in a utility's Standard Offer 

Contract. Again, that is because the Standard Offer Contracts starts 

from the perspective of describing the economics and operating 

characteristics of the Next Planned Generating Unit in order to 

ensure that customers pay no more than avoided costs for service 

comparable to that of the Next Planned Generating Unit. Any 

deviations that Wheelabrator or any renewable energy provider 

wishes to have from the Standard Offer Contract can and should be 

discussed on an individual negotiated contract basis, where all the 

pluses and minuses of a prospective supplier's facility can be 

considered in relation to the characteristics of FPL's next planned 

generating unit. 

Q. 	 Please comment on Wheelabrator's third recommendation on 

page 38, lines 17 through 21 of Mr. Dalton's testimony that 

states "[t]he basis for REFs receiving capacity payments should 

be revised to better recognize value that they offer. I propose 

that the capacity factor or Annual Capacity Billing Factor 

required to achieve fuJI capacity payments be set at 8~% and 

that the minimum capacity factor to receive any capacity 

payment be set at 69%." 

A. 	 This is again an effort to change the basis of FPL's Standard Offer 

Contract from the operating characteristics of the "G" type combined 

12 
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cycle unit which comprises FPLJs Next Planned Generating Unit. Mr. 

Dalton's suggestion is not founded at all in any reference to the 

characteristics of the Next Planned Generating Unit. 

Under Appendix B of the Standard Offer Contract FPL requires that 

the REF meet an Annual Capacity Billing Factor'("ACBF") equal to or 

greater than 97% to receive 1 00% of the capacity payment and a 

minimum of 80% to receive any type of payment. In Order No. 12634 

(pages 15 and 16) in Docket No. 820406-EU(See KMD-2) the 

Commission stated that "risk associated with the purchase of OF 

capacity should be explicitly recognized in the rate of payment so as 

to reduce the risk to the ratepayers." FPL's 2014 Combined Cycle 

("CC") avoided unit has a projected annual Equivalent Availability of 

97 % as shown on page 93 Schedule 9 of FPL's 2008 Ten Year site 

Plan. In other words if necessary the generating capacity of FPL's 

CC avoided unit is available to contribute to FPL's system reliability 

97 % ofthe hours in a year. By FPL setting its minimum performance 

requirement to a 97% Equivalent Availability factor ("EAF") in order 

for the OF to receive fullcapacity payments, FPL is ensuring that its 

customers receive the same level of relia~ility that they would 

otherwise receive from the CC avoided unit. 

The Commission specifically evaluated and approved FPL's pay-for­

performance sliding scale methodology in calculating capacity 

13 
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1 payments as a contract provision that is beneficial to customers in 

2 Order No. 24989 (page 17) in Docket No. 910004-EU (See KMD-4). 

3 In that Order, the Commission found that this methodology broadens 

4 the range of performance in which the OF can be paid for 

5 performance while also encouraging the OF to provide capacity 

6 during FPL's peak periods. The Commission, in its findings 

7 encourages the OF to provide capacity during peak periods and to 

8 provide the customers with the same level of reliability that they would 

9 receive from the avoided unit. 

10 Q. Mr. Dalton states that uFPL seeks to hold other facilities to 

11 standards its own fleet does not meet." Is this true? 

12 A. No. In support of this statement, Mr. Dalton incorrectly compares the 

13 Standard Offer Contract EAF to those contained in FPL's Generating 

14 Performance Incentive Factor ("GPIF") filing which requires three 

15 years worth of operating history for GPIF generating units, not the 

16 expected EAF of the Next Planned Generating Unit. Therefore, the 

17 EAF comparisons that Mr. Dalton makes are not appropriate. It is 

18 also important to note, Wheelabrator's protesting petition challenges 

19 FPL's maintenance and trip test procedures. These procedures are 

20 consistent with manufacturers' recommendations and FPL's 

21 operating and maintenance practices. 

22 Q. Please explain how FPL calculates the EAF in the Standard Offer 

23 Contract. 

24 A. The EAF of 97% calculated in the Standard Offer Contract is 

14 
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1 modeled after the Next Planned Generating Unit performance used in 

2 the recently approved Petition to determine need for West County 

3 Energy Center Unit 3. The unit is a 3-on-1 combined cycle unitwhich 

4 utilizes Mitsubishi Power Systems "G" technology advanced 

5 combustion turbines. The EAF of 96.8% is a project average value 

6 which consists of an average planned outage factor ("POF") of 2.1 % 

7 and an average forced outage factor ("FOF") of 1.1 %. The EAF does 

8 not include allowance for maintenance outages (UMOF") since 

9 maintenance outages are outages that would only be performed as 

10 system conditions permit. 

11 Q. Has FPL's own fleet of existing combined cycle units similar to 

12 the Next Planned Generating Unit performed at these levels? 

13 A. Yes, contrary to Mr. Dalton's assertions, FPL's most recent 

14 Greenfield units at Turkey Point Unit 5, Martin Unit 8 and Manatee 

15 Unit 3 have an average to date EAF, without MOF, of 98.6%, 91.3% 

16 and97.6% respectively. The lower Martin Unit 8 EAF is due to a fuel 

17 gas heater outage which occurred shortly after placing the unit into 

18 commercial operation. Overall, taking into account the entire fleet of 

19 !IF" technology combined cycle plants, which includes repowered 

20 facilities, the average EAF exceeds 94%. This supports the 

21 reasonableness of FPL's 96.8% value for the "G" technology Next 

22 Planned Generating Unit. 

23 Q. What is the basis for Mr. Dalton suggesting that FPL's Annual 

24 Capacity Billing Factor required to achieve full capacity 

15 
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1 payments be set at 89% and that the minimum capacity factor to 

2 receive any capacity payment be set at 69%? 

3 A. Mr. Dalton's point again seems to reflect a misunderstanding of the 

4 fundamental basis of FPL's Standard Offer Contract. FPL is required 

5 to base its Standard Offer Contract provisions on its own projections 

6 of the operating characteristics of its own Next Planned Generating 

7 Unit. There is no provision in Florida law, regulations or Commission 

8 decisions supporting use of the characteristics of another utility's 

9 Next Planned Generating Unit, or of a "state-wide" Next Planned 

10 Generating Unit. Mr. Dalton's suggestion seems to have arbitrarily 

11 taken his proposed Annual Capacity Billing Factors from Progress 

12 Energy's Standard Offer Contract. In doing this he has erred even 

13 further, because if one reviews Progress Energy's Tariff Sheet 9.442, 

14 Appendix A, one wi" see that Progress Energy requires an Annual-
15 Capacity Billing Factor of 91 % to receive 100% of the payments, not 

16 the 89% as Wheelabrator's testimony claims. While Mr. Dalton has 

17 incorrectly characterized Progress Energy's Annual Capacity Billing 

18 Factor, even if he had stated this figure correctly hi,s proposal is still in 

19 violation of the requirement that FPL's Standard Offer Contract be 

20 based on its own Next Planned Generating Unit, not that of another 

21 utility. 

22 Q. Please comment on Wheelabrator's fourth recommendation on 

23 page 39, lines 1 through 3 of Mr. Dalton's testimony that states 

24 H[tJhe provisions in the soc (e.g., right of first refusal) for-' 

16 
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1 Tradable Renewable Energy Certificates (TREes) should be 

2 eliminated to avoid any adverse impact on their market and 

3 comport with the Commission rule." 

4 A. While Mr. Dalton proposesto eliminate the TREG right offirst refusal, 

5 this is a valuable right protecting FPL's customers that has been 

6 expressly considered and approved by the Commission. Under 

7 section 17.6.2 of the Standard Offer Contract FPL has a right of first 

8 refusal with respect to any and all bona fide offers to purchase any 

9 REGs received by the REF and FPL agrees to exercise that option 

10 within 30 days of receiving notification by the REF of a bona fide 

11 offer. In Order No. PSG-07-0492-TRF-EQ (page 5) in Docket No. 

12 070234-EQ (See KMD-5), the Commission notes that a right of first 

13 refusal "will insure that Florida's ratepayers enjoy all of the attributes 

14 associated with renewable generation without imposing a financial 

15 penalty to the owner of the renewable generation facility." FPL's 30 

16 day provision for the right of first refusal permits FPL a reasonable 

-' 
17 period of time to conduct due diligence and assess the value of bona 

18 fide offers for TRECs, and respond to the seller. This period and 

19 time provision permits FPL to ensure that it protects its customers 

20 interests by only exercising the right of first refusal if it is in the best 

21 interests of FPL customers, based upon assessment of then-existing 

22 TREG market conditions. Finally, if this provision does not meet the 

23 requirements of an individual seller of capacity and energy, it is like 

24 other provisions subject to potential negotiation within the context of 

17 
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an individual contract. 

Q. 	 Please comment on Wheelabrator's fifth recommendation on 

page 39, lines 4 through 7 of Mr. Dalton's testimony that states 

n[f]inally, I recommend that the Commission consider changes 

to the methodology it employs to establish avoided cost for 

renewable energy facilities to recognize that the appropriate 

avoided generation resource for these projects is another 

renewable energy resource, not a fossil fuel-fired generating 

resource." 

A. 	 Throughout Mr. Dalton's testimony. Wheelabrator continues to insist 

that the Standard Offer Contract characteristics (pricing, capacity 

tests, EAF etc.) should be based on the characteristics of the 

renewable generator. This, however, is totally inconsistent with 

Commission Rules, Florida Statutes, and Federal laws which require 

FPL and other utilities to base Standard Offer Contracts on avoided 

cost based on the Next Planned Generating Unit. Avoided cost is the 

value of the energy and capacity based upon the unit avoided by the 

utility. In other words. avoided cost is independent of the type or 

characteristics of the OF, depending only upon the unit avoided by 

the utility. The Federal Energy Regulatory Commission ("FERC") has 

specifically expressed this in its Order Granting Petition for 

Declaratory Order in Docket No. EL03-133-000 that was actually 

requested by Wheelabrator. 

18 
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On June 13, 2003, American REF-Fuel Company, Covanta Energy 

Group, Montenay Power Corporation, and Wheelabrator filed a 

petition for a declaratory order in which they were seeking the 

FERC's interpretation of implementing the Public Utility Regulatory 

Act (,'PLIRPA") of 1978. Specifically, they were seeking an order 

declaring that avoided cost contracts entered into pursuant to PURPA 

do not inherently convey to the purchasing utility any renewable 

energy credits or RECs, contending that the power purchase price 

that the utility pays under such a contract compensates a OF only for 

the energy and capacity produced by that facility. In the FERC Order 

issued October 1,2003 (See KMD-6), FERC clarified what is and is 

not included in avoided cost. In Paragraph 22, FERC states that 

"avoided costs were intended to put the utility into the same position 

-: 	
when purchasing OF capacity and energy as if the utility generated 

the energy itself or purchased energy from another source. In this 

regard, the avoided cost that a utility pays a OF does not depend on 

the type of OF, i.e., whether it is a fossil-fuel-cogeneration facility or a 

renewable-energy small power production facility. The avoided cost 

rates, in short. are not intended to compensate the OF for more than 

capacity and energy." (Emphasis added.) 

Q. 	 Mr. Dalton's testimony on page 35, lines 4 through 5, states that 

U[m]y point is that FPL's SOC requires REF owners to bear too 

much risk given the rates and terms offered." Please comment 

on this statement. 
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A Wheelabrator fails to recognize that the Standard Offer Contract is 

premised on the characteristics of FPL's Next Planned Generating 

Unit, as is required by law. The Standard Offer Contract is not the 

result of the give and take of commercial negotiations between an 

unrestricted buyer and seller, but is in actuality a unilateral "put" right 

of a renewable generator. This means that if the renewable generator 

signs the contract, the utility is obligated to purchase on behalf of its 

customers capacity and energy precisely as prescribed in the 

contract. As such, it is necessary that the contract as a whole and in 

specific contract provisions be constituted in such a way as to protect 

and limit the risk for the customers of the utility in a contract that may 

be entered into by project developers and owners that have facilities 

with a broad range of sizes, fuel types, types of generation, 

geographical location, and performance characteristics. 

Furthermore. Wheelabrator fails to acknowledge that the Standard 

Offer Contract also provides contract provisions that benefit the REF 

such as being able to tailor their capacity payment stream, I.e., Early 

Capacity Payments, Levelized Capacity Payments, Early Levelized 

Capacity, or the Flexible Payment Option to meet its specific needs, 

Q. 	 Mr. Dalton's testimony on page 15, lines 1 through 7, states that 

"REFs such as Wheelabrator, which has proven its ability to 

provide reliable cost-effective renewable power and has 

facilities in the ground in Florida, are unlikely to sign FPL's SOC. 

There are a number of other utilities in Florida with whom 
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1 Wheelabrator could contract for the sale of the output of its 

2 existing projects and where Wheelabrator might be more likely 

3 to develop new projects. As such, the terms and conditions in 

4 FPL's SOC could prevent FPL customers from realizing the 

5 benefits of existing and new projects." Please comment on 

6 these statements. 

7 A. Mr. Dalton appears to be unfamiliar with the fact that FPL has 

8 successfully contracted for and purchased for years about 300 MW of 

9 renewable energy some of which is pursuant to negotiated contracts, 

10 as is consistent with the Commission's policy direction favoring 

11 negotiated contracts described earlier in my rebuttal testimony. 

12 Given the availability and encouragement of negotiated contracts to 

13 best fit the needs of individual sellers of renewable energy, it would 

14 be surprising if the business and regulatory flexibility of negotiated 

15 contracts was not preferred to simply signing the Standard Offer 

16 Contract. Moreover, Mr. Dalton's comment suggests that he has not 

17 read the other Florida Investor Owned Utilities' ("IOUs") Standard 

18 Offer Contracts. If he had, he would see that the other IOUs, who 

19 because they are subject to the same Commission Rules and Florida 

20 Statutes as FPL, have many of the same terms and conditions as 

21 FPL. Moreover, these are the same terms and conditions that 

22 Wheelabrator is protesting. For example all the IOUs' Standard Offer 

23 Contracts have contract provisions that allow the utilities to not accept 

24 or reduce the generation from a REF. All of the IOUs have a 
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provision for the Right of First Refusal for RECs. And Progress 

Energy's provision for a Committed Capacity Test is based on a test 

period oftwenty~four (24) hours, exactly like FPL's. So Mr. Dalton's 

statements appear to be unfounded and again seem to point to the 

fact that Wheelabrator's opposition to FPL's Standard Offer Contract 

is really opposition to the Commission Rules and Florida Statutes that 

are the basis for m! Florida IOUs' Standard Offer Contracts. 

Q. 	 Is Mr. Dalton's testimony inconsistent with Wheelabrator's 

responses to FPL's First Set of Interrogatories? 

A. 	 Yes, it is. In response to Interrogatory No 3, Wheelabrator states: 

"Further, information regarding proceedings outside the state of 

Florida is not relevant to the subject matter of this docket, is not 

reasonably calculated to lead to the discovery of admissible 

evidence, and is overbroad." In response to Interrogatory No 6, 

Wheelabrator states: "Further, information regarding negotiations 

outside the state of Florida is not relevant to the subject matter of this 

deicket, is not reasonably calculated to lead to the discovery of 

~dmissible evidence, and is overbroad." In response to Interrogatory 

No 7, Wheelabrator states: "Further, information regarding contracts 

outside the state of Florida is not relevant to the subject matter of this 

docket, is not reasonably calculated to lead to the discovery of 

admissible evidence, and is overbroad." And, in response to 

Interrogatories Nos. 8 and 9, Wheelabrator states: "Further, 

information regarding facilities outside the state of Florida is not 

22 
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1 relevant to the subject matter of this docket, is not reasonably 

2 calculated to lead to the discovery of admissible evidence, and is 

3 overbroad." It is clear from Wheelabrator's interrogatory responses 

4 that they assert that proceedings, negotiations, contracts and 

5 facilities outside the state of Florida are irrelevant, yet the underlying 

6 support for Wheelabrator's testimony is a Standard Offer Contract 

7 program in Ontario and a capacity value calculation from New York. 

8 Information outside the State of Florida is either irrelevant or not. It 

9 cannot be both ways. 

10 Q. In Mr. Dalton's testimony. when referring to his "extensive 

11 experience in the design and evaluation of SOCs" he only 

12 references the Ontario Power Authority ("OPA") Standard Offer 

13 Program. Is the OPA Standard Offer Program comparable to 

14 Standard Offer Contracts in Florida? 

15 A. No. The OPA program that Mr. Dalton' says he is experienced with is 

16 not subject to U.S. jurisdiction, or Florida jurisdiction concerning 

17 Standard Offer Contracts. As such, it does not have the basic 

18 characteristics of FPL's Standard Offer Contracts that I have 

19 described in my testimony. TheOPA program in my view is more of 

20 an example of a feed-in tariff which is not analogous to the Standard 

21 Offer Contract that FPL is mandated to continuously offer in Florida. 

22 For example, one fundamental difference is that the OPA program 

23 provides a very large premium for certain renewables while the 

24 Standard Offer Contract under Florida law and regulation is required 
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1 to be priced at avoided cost, withoutany premium for any particular 

2 technology. I will distinguish between the purpose of 0) a Standard 

3 Offer Contract and (ii) a feed-in tariff. 

4 

5 Standard Offer Contracts 

6 According to Rule 25-17.200, F.A.C., the "purpose of [the Standard 

7 Offer Contract] rules is to promote the development of renewable 

8 energy; protect the economic viability of Florida's existing renewable 

9 energy facilities; diversify the types of fuel used to generate electricity 

10 in Florida; lessen Florida's dependence on natural gas and fuel oil for 

11 the production of electricity; minimize the volatility of fuel costs; 

12 encourage investment within the state; improve environmental 

13 conditions; and, at the same time, minimize the costs of power supply 

14 to electric utilities and their customers." Furthermore, as stated in my 

15 direct testimony, FPL's focus in preparing, submitting and 

16 administering its Standard Offer Contract is to make available a fair 

17 and reasonable agreement providing an avenue for FPL to make 

18 purchases from such facilities, for the benefit and in a manner 

19 protective of FPL's customers. FPL also views its Standard Offer -
20 Contract as providing a reasonable base from which project owners 

21 and developers may, if they choose, seek to negotiate with FPL 

22 agreements more closely tailored to the needs of facilities with 

23 different fuel types, sizes and operating characteristics, among other 

24 unique features. 
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1 

2 Feed~in Tariffs 

3 "Feed-in tariffs have become a term of art to refer to the style of 

4 incentives adopted (most notably) by Germany to increase the 

5 adoption of renewable energy resources. Under the German feed-in 

6 tariff legislation, renewable energy technologies are guaranteed 

·7 interconnection with the electricity grid, and are paid a premium rate 

8 that is designed to generate a reasonable profit for investors over a 

9 20~year term. The rates are differentiated by technology such that 

10 each renewable resource type (e.g. solar, wind, biomass, etc.) can 

11 profitably be developed. This approach stands in contrast to the 

12 Public Utilities Regulatory Act (PURPA) in the US, underwhich long~ 

13 term contracts are based on the avoided cost of conventional fuels." 

14 Feed-in Tariffs and Renewable Energy in the USA - a Policy Update, 

15 Wilson Rickerson, Florian Bennhold, and James Bradbury (May 

16 2008), at page 2. Following this logic, a feed-in tariff represents a 

17 mandatory premium rate purchase requirement of certain renewables 

18 through fixed~rate long-term contracts to electric utilities. The OPA 

19 Standard Offer Program is representative of such a feed-in tariff as (i) 

20 certain eligible facilities are guaranteed interconnection with the 

21 electriCity grid, (ii) certain eligible facilities are paid a premium rate 

22 (i.e., 42.0 cents per kWh for photo-voltaic energy) over a 20-year 
-: 

23 contract term, and (iii) the rates are differentiated by technology type. 

24 
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1 

2 Aside from the fact that the OPA Standard Offer Program concerns a 

3 feed-in tariff rather than a Standard Offer Contract, the OPA Standard 

4 Offer Program is not within the jurisdiction of the United States, much 

5 less Florida. 

6 Q. Would facilities like Wheelabrator's in Broward County be 

7 eligible for the OPA Standard Offer Program? 

6 A. No. As shown on page 30 of OPA's Standard Offer Program Rules 

9 (See KMD-7), Municipal Solid Waste facilities are specifically 

10 excluded from the definition of "Renewable Biomass." The same 

11 OPA program that Mr. Dalton's touts as an example of a program that 

12 encourages broad participation would exclude his own client. 

13 Q. On page 13 lines 15 through 18 of Mr. Dalton's direct testimony 

14 he states "[f]urthermore by basing the SOC energy payment 

15 options on the costs ofthe avoided fossil-fueled generating unit, 

16 FPL prevents its customers from realizing the volatility of fuel 

17 cost, which is one ofthe renewable energy benefits the Florida 

18 Legislature cites." Do you agree? 

- 19 A. No. In fact, Mr. Dalton acknowledges in his direct testimony on page 

20 13 lines 5 through 7 that FPL pursuant to Commission Rule 25­

-
21 17.250 identifies its next avoidable fossil fueled generating unit as the 

22 avoided cost benchmark for purposes of its Standard Offer Contract. 

23 Q. On page 14 lines 11 through 14 of Mr. Dalton's direct testimony 

24 he states that "FPL's SOC does not encourage the development 
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1 of renewable energy resources in the State. The best indication 

2 of this is the fact that not a single renewable energy resource 

3 developer has executed FPL's SOC since January 2006 when it 

4 was first put in place. Do you agree? 

5 A. No, what Mr. Dalton fails to recognize in his testimony is that FPL's 

6 petitions to the FPSC for approval of its Standard Offer Contracts and 

7 Tariff schedules have been protested by interveners since 2006 

8 making it difficult for any potential renewable generator to avail 

9 themselves of FPL's Standard Offer Contract. As a case in point, 

10 subsequent to FPL's filing of its Standard Offer Contract on April 3, 

11 2006 the Florida Industrial Cogeneration Association ("FICA") 

12 petitioned the FPSC on June 26, 2006 for a formal hearing and for 

13 leave to intervene in the 10Us' Standard Offer Contract Dockets 

14 protesting Commission Order No. 06-0486-TRF-EQ. This Order had 

15 approved the 10Us' Standard Offer Contracts. On September 21, 

16 2006 the Commission recommended that due to FICA's protest of 

17 Order No. 06-0486-TRF-:-EQ the Standard Offer Contracts were not in 

18 effect. Mr. Dalton was unaware of this protest as can be seen from 

19 Mr. Dalton's deposition transcript page 26 (See KMD-7). In the 

20 following year, on April 2, 2007, FPL petitioned the Commission for 

21 approval of its new Standard Offer Contract and Tariff schedules. On 

22 July 2, 2007 FICA filed an amended petition and for leave to 

23 intervene in their protest of Order No. 07-0492-TRF-EQ which had 

24 preliminarily approved FPL's Standard Offer Contract. And then this 
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1 year, on April 1, 2008 FPL petitioned the FPSC for approval of its 

2 newest Standard Offer Contract and Tariff Schedules. On August 19, 

3 2008 the Commission issued Order No. 08-0544-TRF-EQ approving 

4 FPL's Standard Offer Contract and twenty-one days later, on 

5 September 9, 2008, Wheelabrator petitioned the Commission for a 

6 formal hearing and protested the approval, providing little time for ~ 

7 renewable generator to avail themselves of the Standard Offer 

8 Contract. 

9 

10 In addition, Mr. Dalton's testimony fails to mention that for 2008, 

11 through November, FPL has purchased 1,145,999 MWH of 

12 renewable energy under firm capacity contracts, with firm generating 

13 capacity of 157.6 MW. Additionally through November 2008, FPL 

14 purchased approximately 341,039 MWH of renewable energy from 

15 As-Available producers, with generating capacity of 126.05 MW. FPL 

16 is always interested in adding to these purchases of renewable 

17 energy upon terms and conditions beneficial to its customers and in 

18 compliance with applicable laws and regulations. 

19 Q. Does this conclude your testimony? 

20 A. Yes, it does. 
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BY MR. ANDERSON: 

Q You are sponsoring some exhibits to your rebuttal 

testimony? 

A Yes. 

Q Are those 58 pages of exhibits labeled KMD-l though 

KMD-7 attached to your testimony? 

A Yes. 

Q These have been preidentified on Staff's Exhibit List 

as 5 through 11. 

Have you prepared a summary of your rebuttal 

testimony? 

A Yes, I have. 

Q Please provide your summary to the Commission. 

A Good afternoon, Commissioners. 

The purpose of my testimony is to respond to the 

testimony of Wheelabrator Witness John Dalton, which opposes 

FPL's 2008 standard offer contract approved by the Commission. 

FPL's standard offer contract complies with Florida Statutes 

and Commission rule. 

The Commission policy for standard offer contracts 

generally, and FPL's standard offer contracts specifically, are 

premised on ensuring that customers do not pay more for energy 

and capacity under a.standard offer contract than would be paid 

if capacity and energy were to be provided by FPL's next 

planned generating unit, which this case would be a natural 
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gas-fired combined cycle unit. As such, the provisions of 

FPL's standard of contract are framed in terms of the 

economics and operating characteristics of such a unit 

consistent with longstanding Commission requirements. 

A key theme that emerged from my review of Mr. 

Dalton's testimony is that Wheelabrator suggestions for changes 

to FPL's standard offer contract are contrary to this 

well-established regulatory and statutory direction of the 

Commission and the Florida Legislature. Throughout 

Mr. Dalton's testimony, Wheelabrator continues to insist that 

the standard offer contract characteristics -- pricing, 

capacity tests, equivalent availability factors, et cetera 

should be based on the characteristics of the renewable 

generator. 

This, however, is totally inconsistent with the 

Commission rules, Florida Statutes, and federal laws which 

require FPL and other utilities to base standard offer 

contracts on avoided cost based on the next planned generating 

unit. Avoided cost is based on the value of energy and 

capacity of the unit avoided by the utility. In other words, 

avoided cost is independent of the type or characteristics of a 

qualifying facility, depending only upon the unit avoided by 

the utility. 

For all the reasons provided in my direct and 

rebuttal testimony, FPL requests that the Commission find that 

FLORIDA PUBLIC SERVICE COMMISSION 




5 

10 

15 

20 

25 

189 

1 FPL's standard offer contract complies with Florida Statutes, 

2 the Commission regulations and is reasonable, and deny 

3 Wheelabrator's request that the Commission order changes to the 

4 contract that are not consistent with Florida law or the 

Commission's regulations and are not reasonably protective of 

6 FPL's customers. 

7 That concludes my summary. 

8 MR. ANDERSON: Ms. Dubin is available for 

9 cross-examination. 

COMMISSIONER EDGAR: Thank you. 

11 Ms. Kaufman. 

12 MS. KAUFMAN: Thank you, Madam Chairman. 

13 CROSS EXAMINATION 

14 BY MS. KAUFMAN : 

Q Ms. Dubin, let's look at your rebuttal testimony, 

16 bottom of Page 2, going over to the top of Page 3. You say 

17 there that FPL's next planned unit is a Mitsubishi G-class 

18 natural gas-fired combined cycle, right? 

19 A Yes. 

Q You would agree with me, would you not, that none of 

21 these units are on your system yet, right? 

22 A No. 

23 Q I'm correct that you do not have these units on your 

24 system? 

A Yes, you are correct, we do not have them on our 
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system. 

Q So when you're talking about the operating 

characteristics of these units these are projected or hopedl 

for operational parameters correct?I 

A Yes. Consistent with the rules for the standard 

offer contract it's based on a projected -- your next plannedI 

generating unit. 

Q Now I if these units do eventually come on-line l and 

if they do not meet the projected operating characteristics 

that you've put in your standard offer contract I I'm correct l 

am I not l that FPL is not going to suffer any financial penalty 

in that regard, are they? 

A N0 1 but there is no indication that they wouldn't 

operate that way. These are very efficient units l and a 

G-class the F-class units that we do have we are seeing 

very, very efficient operating statistics on. 

Q But you would agree that until they come on-line, 

until they start operating, we're not going to know for sure 

what their operating characteristics are? 

A Yes, I agree they are projections. 

Q Okay. However, if a renewable generator doesn't meet 

these projected or hoped for operating characteristics 1 then 

they would be penalized in terms of lower capacity payments, 

correct? 

A Yes, that is correct. 
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Q Take a look at your rebuttal testimony at Page 15, 

please. page 15, Line 15, as a matter of fact. 

A Yes. 

Q You talk about the average to date EAF, correct? 


A Yes. 


Q And you do not know, do you, what that time period 


is, the average to date? 

A It's fairly recently, I am not quite sure. To date 

would be the date my testimony was filed, which was, I believe, 

December 23rd. 

Q But as we sit here today, you don't know what time 

period that covers? I mean, you know the ending date, but you 

don't know what the time period is. 

A Those units went into commercial operations recently. 

Recently, in the last -- you're right, Ms. Kaufman, I'm not 

quite sure, but it is recent. 

Q And am I also correct that you don't know the 

scheduled major inspection and maintenance levels on those 

units that you're talking about on Page 15? 

A I'm sorry, could you repeat the question, please. 

Q I'll try. I think I asked you in your deposition 

whether you knew when the scheduled major inspections and 

maintenance were going to occur on these units, and you do not 

know that, do you? 

A No, I do not know. 
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Q Now, still on Page 15, if you look up at Line 7, 

actually 6 and 7, you're talking about the EAF, correct? And, 

again, this is a projected value? 

A Yes, it is a projected value. 

Q And I'm also correct, am I not, that this does not 

include maintenance time? 

A It includes some maintenance. It doesn't include the 

maintenance outage factor, but it includes the 2-1/2 percent 

for the planned outage factor, and 1.1 percent for the forced 

outage factor. 

Q Now, I know that you were here and you heard Mr. 

Dalton talk about the fact that these class of units have a 

long maintenance period after, I think he said, five years. 

Did you hear that? 

A Yes. 

Q And these units have not reached that stage yet, have 

they? 

A I'm sorry, these units have not reached the - ­

Q They have not come up to that first big maintenance 

outage, if you will. 

A Yes, I guess that is correct. 

Q Now, Mr. Dalton has an exhibit attached to his 

testimony, JCD-2i are you familiar with that? 

A Yes, I am. 

Q And this exhibit, would you agree, looks at the 
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historical availability factors of some of FPL's units, 

correct? 

A Yes, it does. 

Q And as opposed to the projections that we just talked 

about, this reflects the actual operation of these units, 

correct? 

A That is correct, yes. I think it's important to 

point out, though, that these are very different units. They 

may be combined cycle units, but we are talking about one that 

is a G unit which is much, much more efficient. So to compare 

these, the comparison may not make sense. You're talking about 

a unit that's very, very efficient. 

In my testimony, I had included Turkey Point Unit 5, 

and Martin Unit 8, and Manatee Unit 3, which are much more 

closely identified in terms of an efficiency unit which has 

EAFs that are much closer to what we're talking about. 

Q You don't take issue with the data that's in JCD-2, 

do you? 

A Oh, no, I don't. 

Q And this reflects the actual operation of these 

units, correct? 

A Yes, it does. 

Q And if we were to look back at your ten-year site 

plans, we would find what you had projected the EAF for these 

units would be, wouldn't we? 
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A Yes. 

MS. KAUFMAN: And I have an exhibit that I'd like to 

distribute, Madam Chair. I'm going to have my assistant -­

COMMISSIONER EDGAR: And to the Court Reporter, if 

you would. Yesi thank you. 

MS. KAUFMAN: He's new. (Laughter.) 

Madam Chair, I think this would be Number 20. 

COMMISSIONER EDGAR: Yes, ma'am, 20. 

MS. KAUFMAN: And we could just call it Ten-Year Site 

Plan Excerpt. 

COMMISSIONER EDGAR: We will so mark. 

MS. KAUFMAN: Thank you. 

(Exhibit Number 20 marked for identification.) 

BY MS. KAUFMAN: 

Q I have not included, obviously, the entire ten-year 

site plan, Ms. Dubin, in an effort to not overwhelm the record 

here, but I have included the title pages. And if you would 

flip to the third page. 

A Yes, I'm there. 

Q And that is your projection. It's Schedule 9 for the 

Sanford 5 unit, correct? 

A Yes. 

Q And if you look down about three-quarters of the way, 

you'll see the EAF that FPL projected, correct? 

A Yes. 
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Q And what was that? 

A 96 percent. 

Q And then when we look at Mr. Dalton's Exhibit JCD-2, 

we see, don't we, that the unit only performed at 88.4 percent? 

A No. Not that -- there was an estimate of 88.4. 

believe the actual is 91.5. 

MS. KAUFMAN: Yes. Thank you. Mr. Dalton just 

corrected me, as well. Sorry. 

BY MS. KAUFMAN: 

Q So the unit actually operated at 91.5 percent, but 

you projected it would operate at 96, correct? 

A That is correct. 

Q So that if this had been your avoided unit, the 

renewable generator would have been held to 96 percent, whereas 

the unit didn't perform at 96 percent, did it? 

A No, it did not. But I think it's important to point 

out that I believe these factors came out of the GPIF filing, 

and there are some adjustments for that, including MOF, 

Maintenance Outage Factor. And also I think it's important to 

point out that the standard offer contract and the statutes and 

rules that require the standard offer contract have us look 

toward the next planned generating unit. Those are the rules 

that govern the standard offer contract. It is done on a 

projected basis. 

And my point simply, Ms. Dubin, is that if the 
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renewable generator had been held to the 96 percent, it would 

be required to perform at a higher level than your own unit 

did, correct? 

A For this particular case, yes. 

Q I want to just go back and clear up one thing and be 

sure the record is clear. And if you need to, you can refer to 

Exhibit 16, but I'm fairly sure that you're familiar with 

Section 8.4.8 that we have discussed at some length, which is 

what I call the curtailment provision. 

A Yes. 

Q And I'm correct, am I not, that during the periods 

when FPL curtai the renewable facility, the renewable 

facility does not receive any payment for those periods? 

A Yes, that would be correct. I might also point out 

that I have checked with our operating folks and have learned 

that Wheelabrator has not been interrupted or curtailed, so I 

think it's important to note that. 

Q Hasn't been interrupted or curtailed in the past. 

You don't know what's going to occur in the future, do you? 

A No, I agree. 

Q And you could still invoke that provision if you so 

chose, correct? 

A Yes. Under the circumstances that we discussed 

before, safety, reliability, cost effectiveness, yes. 

Q Well, I hate to go back there, but just turn to 
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8.4.8 	for one moment, Ms. Dubin. 

A Okay. 

Q I think that you would agree with me that none of 

those factors that you just described appear in that section, 

correctj safety, reliability? 

A 	 That is correct. 

Q 	 I think one provision that we haven't discussed yet 

is what is called the committed capacity test, which is 

Section 6.2, which appears on Page 9.034 of the contract? 

A Okay. 

Q I wanted to be sure you were there. Can you tell us 

what a committed capacity test is? 

A It's a test that's done for 24 consecutive hours to 

ensure that the unit is there and producing during that 24-hour 

period. 

Is FPL's Mitsubishi unit going to go through a 

committed capacity test? 

A Yes. 

And if it fails that test, is there any financial 

penalty to FPL? 

A I'm not sure that there's any financial penalties. I 

do think that there could be some financial problems down the 

road. There are certain requirements, or certain manufacturer 

guidelines ,on testing and that kind of thing, and I believe 

that certain insurance and everything on units are based on 
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that, as well. So it would be contrary to the manufacturer's 

guidelines and procedures to not do a 24-hour testing if that's 

what their equipment calls for. 

a So you might have some recourse against the 

manufacturer of the unit? 

A I think that it would be FPL's responsibility to do 

the testing on the unit in accordance with the manufacturer's 

recommendations. 

a But if the unit did not pass the committed capacity 

test, there's no financial penalty to FPL correct? 

A Correct. 

a Whereas if the renewable facility doesn't pass that 

test, again, they're not going to receive the full capacity 

payments, right? 

A That is correct. Keep in mind, though, that again, 

all of the provisions in the standard offer contract are there 

so that customers are treated the same whether it's an avoided 

unit or it's a purchased power agreement. The committed 

capacity test is based on a combined cycle unit that's ,going to 

be -- the reliability is going to be there. It's going to be 

there 24 hours a day, 7 days a week. So you would ask that 

that same level of reliability be there for the renewable 

generator. 

a It's projected to meet that criteria, right? We 

1 

don't know if it really will. 
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A Yes. 

And, again, the standard offer contract, the rules 

that guide it are based on projections. 

Q If you will turn to Page 10 of your rebuttal, 

beginning at Line 8. First of all, you're relying on Order 

12634 that I think we have discussed previously, a 1983 order, 

correct? 

A Yes. 

Q And in the passage there from 8 to 13, you're not 

intending to suggest that the Legislature preferred or has 

indicated a preference for a negotiated contract as opposed to 

a standard of ,are you? 

A No, I'm not. But I did want to point out that the 

Commission has mentioned a preference. And a negotiated 

contract or standard offer contract, they both promote 

renewables, and either one is good; but it is important to 

point out that the Commission did see that they had a 

preference for a negotiated contract. 

Q So is it your view that the standard offer contract 

is an inferior document to be turned to only if negotiations 

are unsuccessful? 

A No, not at all. A standard of contract, again, is 

a one-size-fits-all. So if there are specific characteristics 

for a specific renewable generator, rather than adjusting the 

standard offer contract for that one particular generator, the 
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way to do it is to, instead, negotiate that contract and have 

it tailored more to that specific generator. 

If you end up tailoring the standard offer contract 

to Wheelabrator, for example, then you make it perhaps more 

difficult for someone else who wants to enter into the standard 

offer contract. Maybe then they're not geared to them and they 

have to then negotiate even further on something to get it 

towards them. Again, the standard offer contract is a 

one-size-fits-all, and that is just it standard so that it can 

include all kinds of sizes, geographical locations, all kinds 

of characteristics of a renewable generator. 

Q And not to beat a dead horse, or I forget exactly the 

phrase that Commissioner Argenziano used, we have yet to find 

that generator whose size this contracts fits, correct? 

A We have not had anyone sign up for it, no. But, 

again, I think it's important to note that we have had 

contracts in place so that there has not been someone to say 

you know, I think over 300 megawatts of renewable generation in 

place during that time frame, so those generators would not be 

coming to us for a standard offer contract. 

Q wouldn't you hope that you would have additional 

generators come to you? 

A Oh, absolutely. 

Q And you have not, have you? 

A We have not had anyone sign up for the standard offer 
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contract. But, again, we have several renewable generators 

that are talking to us and using the standard offer contract as 

a starting point. 

Q One more swat at the horse. Nobody has signed the 

standard offer? 

A No one has signed the standard offer. 

MS. KAUFMAN: My apologize, Commissioner Argenziano, 

if I misquoted you there. 

COMMISSIONER ARGENZIANO: Chair, just to clarify the 

record, that is Commissioner Carter's phrase. 

MS. KAUFMAN: Oh, was it? I'm so sorry. I 

apologize, again. 

COMMISSIONER ARGENZIANO: I frequently tell him it is 

against the law to do that. 

COMMISSIONER EDGAR: That is beat a dead horse to 

death, I think. 

MS. KAUFMAN: Okay. I'll note that definitely. 

BY MS. KAUFMAN: 

Q I want to just talk for a moment about the TREC, and 

we talked a little bit about the right of first refusal, I 

guess, before lunch. I apologize if I did ask you this before 

lunch, but I think you said that you are just somewhat familiar 

with how the TREC market operates? 

A Yes. 

Q Are you aware that oftentimes TRECs are sold at 
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auction? 

A Yes. 

Q And sometimes utilities issue an RFP to which 

providers respond? 

A Yes. 

Q And do you know what the general turnaround time 

in a TREC auction, do you have a feel for that? 

A I think they can vary depending on the situation. 

Q And under the right of first refusal, the renewable 

generator can't even come to you until they have what is called 

a bona fide offer from someone else to purchase the TREC, 

right? 

A That's the way that right of first refusal works, 

yes. 

Q So in an auction situation, the holder of the TREC 

would actually have to be selected or win the auction before 

they could come back to you, correct? 

A Yes, I believe so. 

Q And at that time you would have the option, I guess, 

to buy the TREC and the renewable generator would have to 

default on their bid? 

A I guess there would be certain circumstances where 

you would be able to work that through. Again, we have a 

standard right of first refusal in the contract. If a 

renewable generator wanted to negotiate a contract with various 
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specifics on these types of things where you have set' 

guidelines on how each one would be handled during each 

situation, that is also something that can be tailored to that 

particular generator and negotiate in a contract. 

Q Well, is there any reason that the ability of the 

renewable generator to sell its TREC has to be individually 

negotiated, that you couldn't come up with a reasonable 

provision in the contract, in the standard offer? 

A Yes, and I believe it's there. It's a right of first 

refusal with a 3~-day turnaround. 

Q Okay. And I think that you acknowledged that in some 

circumstances that might cause the renewable generator perhaps 

to default on a bid? 

A I don't know if they would default on a bid. It 

could certainly be a situation where they have -- you know, FPL 

would have 30 days, and they would come to us for the right of 

first refusal, and say we decide not to buy the REC, or we know 

we don't need any at that point. We're not going to wait 

30 days to tell them, certainly not, so there is certain 

flexibility within 

Q How much days are you going to wait to tell them of 

the 3D? 

A It depends on the circumstance. 

Q Are you aware that oftentimes in auctions and also 

with RFPs that the owner of the TREC has to put a deposit down 
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to participate in the auction? 

A Yes. 

Q And are you also aware that that deposit is subject 

to being forfeited? 

A It could be, yes. 

MS. KAUFMAN: I have another document, Madam 

Chairman, that I would ask be marked. And this would be 21? 

COMM:ISS:IONER EDGAR: Yes. 

MS. KAUFMAN: And we can call it Evolution Bid 

Document. 

COMM:ISS:IONER EDGAR: Okay . Marked as Number 21, 

Evolution Bid Document. 

MS. KAUFMAN: Thank you. 

(Exhibit Number 21 marked for identification.) 

BY MS. KAUFMAN : 

Q Ms. Dubin, if you'd take a look at this document for 

me. This 1S an auction document from Evolution who 

participates or runs these kind of auctions in Massachusetts. 

If you would when I say these sorts of auctions, I mean 

auctions for TRECs, sorry. 

If you would turn over to the second page. The 

paragraph it's actually the second full paragraph that 

starts bidders interested in participating. And it says 

bidders interested in participating are asked to submit bids to 

Evolution Markets via telephone prior to 1:45 p.m. Eastern on 
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February 13th, 2008. Bidders are then given the opportunity to 

improve upon the best bid by 2:00 o'clock. Bids must be 

binding until 5:00 p.m. Eastern Time on the day following the 

auction date. Do you see that? 

A Yes. 

Q So would you agree me that in this situation the 

bidding is actually open for less than 48 hours? 

A Yes. 

Q And would you also agree that it would be pretty 

difficult to win the bid, come to FPL, and wait 30 days for 

FPL's response as to whether they were interested? 

A I think that it's a right of first refusal, the 

seller still owns the REC, and could be involved in this 

situation and inform FPL and work out whatever solution might 

work for it. 

I understand that it's a quick turnaround. Again, 

the reason that we have the right of first refusal in the 

standard offer contract, and go back to what the Commission 

said, it will ensure that Florida ratepayers enjoy all of the 

attributes associated with renewable generation without 

imposing a financial penalty to the owner of the renewable 

generating facility. They own the RECs, there's a right of 

first refusal. 

Q Can you explain how a renewable provider could submit 

a binding bid in this situation and come back to FPL for FPL to 
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exercise their right of first refusal? 

A It would have to be worked out, and this might be 

something that could be negotiated on how a right of first 

refusal would work in a bid situation. 

Q Okay. But in this particular situation, wouldn't you 

agree that it would be pretty difficult for the renewable 

generator under your standard offer terms to participate in 

this auction? 

A It mayor may not be, I'm not sure. I think that it 

could possibly be worked out. 

Q How would they work it out? 

A It's a right of first refusal. They own it, they can 

bid on it, they could ask FPL if we were interested in it, if 

we were or not. I mean, you know, they could let FPL know we 

have a short time line on this. The 30 days is an outset. 

Again, this is something that is also something that 

could be negotiated in terms of guidelines to handle right of 

first refusal in a bid situation. It's certainly -- again, the 

standard offer contract is just that, a standard offer, 

something standard for all parties, all generators, all types 

of things to fit into. 

Q Let me just close on this document with this 

question. In your opinion, and after looking at this, do you 

think that a renewable generator could submit a binding bid in 

this auction situation while still having to come to FPL 
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regarding the right of first refusal? 

A I think that 

Q If you could do the yes or no, we would speed it up. 

Do you they could submit a binding bid in this process? 

A Without reviewing all the details of this, I would 

think that there would be a way to work it out, yes. 

Q Well, what is your understanding of the meaning of 

the word binding? When somebody submits a binding bid, doesn't 

that mean that the bid as submitted is what they have to stand 

behind? 

A Yes. 

Q So a renewable provider submits a binding bid, there 

is 48 hours, but you're saying they still can somehow come to 

you and you can work that out so that their bid will be 

binding? 

A This is the first time I have seen this document, and 

let me say that I think that there could be a way to try to 

work it out to caveat the bid or something else in order to be 

able to make it work, yes. 

Q It would be pretty difficult, don't you think? 

A I didn't say it was easy, but I think it can be done. 

MS. KAUFMAN: I've got another document. Madam 

Chairman, I guess this will be 22. 

COMMJ:SSJ:ONER EDGAR: Yes. 

MS. KAUFMAN: I guess we could call it AEPS RFP key 
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1 dates. Is that too long? 

2 COHMLSSLONER BOGAR: No, that's fine. AEPS RFP Key 

3 Dates. 

4 MS. KAUFMAN: Yes, thank you. 

(Exhibit Number 22 marked for identification.) 

6 BY MS. KAUFMAN : 

7 Q And, Ms. Dubin, this is and RFP for some RECs from 

8 PECO Energy Company. To speed this along, I have just put on 

9 the top the bidding schedule. If you would take a look at 

that. 

A Yes. 

12 Q And would you agree with me that the bids for these 

13 TRECs opened on February 3rd, correct? 

14 A Yes. 

Q And then the second line from the bottom, the bidders 

16 are notified of the award of the bid on February 11th, correct? 

17 A Yes. 

18 Q So, essentially, there's eight days here between the 

19 submission of the binding bid and the award, correct? 

A Yes. 

21 Q And, again, I would ask you, don't you agree that it 

22 would be very difficult for a renewable generator to 

23 participate in this process if they have to accord FPL 30 days 

24 to exercise any right of first refusal? 

A Yes, it could be difficult. I think that the point 
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is that a right of first refusal in the standard offer contract 

is just that, it's a standard right of first refusal of 

30 days. I think that details like this can be included in a 

negotiated settlement -- excuse me, in a negotiated contract 

where you can just do that, tailor it so that you have a right 

of first refusal under a situation where you are going out for 

bid. Right of first refusal where you have a -- there's an 

RFP -- under different circumstances there can be right of 

first refusals that are included in a negotiated contract. 

Q So are you saying that in negotiations you would 

expect the renewable facility, the renewable generator to try 

to anticipate all the auctions and RFPs it might want to 

participate in and then try to craft some scenario that would 

fit each situation? 

A I think that there can be several situations where 

you would be able to go and buy RECs and that under each one of 

those situations where it was an RFP or an unsolicited offer 

that you could put provisions in a contract that would cover 

each one of those so that there are certain guidelines to 

handle those type of right of first refusals. It may be that 

one that is a bid situation might have a different time frame 

on it, or some other different guidelines on how to work that. 

But, again, that would be in a negotiated contract. What we 

have at the standard offer contract is just that, a standard 

which many can go for. 
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Q Do you expect that with the advent of the RPS 

proceedings here in Florida recently there will be a lot more 

activity in the TREC market in Florida? 

A Yes, I would think so. 

Q And would you expect that renewable generators would 

be very interested in being able to sell at auction or at RFP 

their TRECs? 

A Yes. 

Q And would you agree that they might not always prefer 

to sell those to Florida Power and Light? 

A It could be. It could be Florida Power and Light. I 

think it's important to note that other IOUs also have the 

right of first refusals and with the same the same right of 

first refusal and have renewables signing up for them. So I 

think that there is some give and take. I think that the right 

of first refusal in the standard offer contract could work for 

some, can work for some, and I think in other cases a 

negotiated right of first refusal may be tailored to a specific 

renewable generator and may work better that way. 

Q And, again -- well, nobody has signed the standard 

offer contract, so you don't have any experience dealing with 

the auction or RFP TREC situation, correct, in the context of 

your standard of ? 

A In the context of the standard offer contract, no. 

But I might add that I believe the other IOUs have had 
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generators sign up for their standard offer contract and they 

have the same exact right of first refusal. 

Q Is there any reason that you can't shorten the 

30 days to five days? 

A I think that can be a negotiated point. I think in 

the standard offer contract we looked at trying to find a 

balance of what might work for various different reliable 

generators. I think the 30 days a good balance. 

Q I thought that you had testified earlier that the 

30 days was to give FPL time to consider the offer and process 

it. 

A And to evaluate it and make sure that it's right, and 

make sure it's right for FPL's customers, yes. 

Q So the 30 days is to give FPL enough time to process 

the request, is that true? 

A To evaluate the request and make sure that it's the 

right thing to do, yes. 

MS. KAUFMAN: If you will give me one second. 

I think that I'm done. 

COMM:ISS:IONER EDGAR: Okay. 

(Pause. ) 

MS. KAUFMAN: Thank you, Madam Chairman, for your 

indulgence. I have nothing further. 

COMM:ISS:IONER EDGAR: Commissioner McMurrian. 

COMM:ISS:IONER McMURR:IAN: Thank you. 
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Ms. Dubin, we've talked a lot about Section 8.4.8 of 

the contract, and I have had heard Ms. Kaufman a couple of 

times ask about the including factors that you mentioned a 

couple of times regarding safety and liability and that sort of 

thing. Has FPL considered including those factors in the 

standard offer contract? And then the second question would be 

if it has or has not, what was the outcome of that 

consideration? 

THE WiTNESS: To actually spell those out in the 

provision? 

COMMiSSiONER McMtl'RRiAN: Yes. 

THE WiTNESS: I think, and I can't quite get my hands 

on it, but it is spelled out in the rules underlying the 

standard offer contract. So perhaps they are not in the 

standard offer contract itself, but they are in the rules 

pertaining to it. 

COMMiSSiONER McMtl'RRiAN: Okay. So the factors you 

listed earlier, like safety and liability and things you think 

are referenced in the rules? 

THE WiTNESS: Yes. 

COMM:ISS:IONER McMU.RR:IAN: Okay. Thank you. 

COMMiSSiONER EDGAR: Questions from staff? 

CROSS EXAMINATION 

BY MS. HARTMAN: 

Q Ms. Dubin, would you agree that the curtailment or 
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the constraint to energy production that's allowed in the 

standard offer contract under Sections 8.4.6 and 8.4.8, would 

you say that they are subject to no economic test? 

A I'm sorry, that they are subject to no economic test? 

Q Yes. Or I can say it another way. Do you agree that 

the curtailment is subject to an economic test? 

A Yes, it is. 

Q Can you explain that a little bit for me. 

A Their curtailment could be - ­ the underlying 

principles of the standard offer contract, and particularly in 

this provision, is to make sure that you are not charging 

customers more than they otherwise would be charged. So just 

as, you know, we would back down our own unit for economic 

reasons, we would do the same with a purchased power contract 

to make sure that the customers are not, you know, paying more 

but for this purchased power contract. 

So in that regard, again, FPL's system is always run 

on economic dispatch putting the most efficient, most 

cost-effective units run first, and that's the way that we make 

sure that we continue to provide economic service to customers. 

So, again, we wouldn't if we would have to back down a unit 

in order to take this purchased power contract and it would 

cost the customers more, we wouldn't do that. Just as if we 

had that avoided unit, we would back that unit down if it costs 

more. 
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Q I want to ask you a little bit about Wheelabrator's 

proposal that FPL revise its standard offer contract to provide 

compensation to renewable generating facilities beyond payment 

for capacity and energy. Can you tell me a little bit how does 

the proposed revision fit into the analysis of avoided cost? 

A It wouldn't. It would charge customers more for 

receiving less. 

Q Okay. And I have one last question for you. 

Regarding TRECs, can you explain how the right of 

first refusal is in compliance with the Commission rules, in 

particular Rule 25-17.280? 

A It's in compliance in that it -- could you tell me 

the number again, I just want to make sure I can put that in 

front of me. 

Q For the rule? 

A Yes. 

Q Rule 25-17.280. 

A I'm sorry, I don't have that particular -- if 

somebody could hand it to me. Thank you. 

I should know it off the top of my head. 

Thank you. 

The right of first refusal is in compliance with the 

rule in that the RECs remain the property of the renewable 

generating facility and then will be offered to FPL at the same 

price that they would otherwise be sold. Again, the Commission 
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took a look at that and felt that it was important for 

customers to be able to receive the attributes of the RECs. 

MS. HARTMAN: Thank you. Staff has no further 

questions. 

COMMISSIONER EDGAR: Commissioner Argenziano. 

COMMISSIONER ARGENZIANO: Yes. Just to ask the same 

question of Ms. Dubin. Would there be a problem or couldn't 

FPL when it comes to the -- I'm sorry, let me get myselfj 

8.4.6, if it were FPL's interruptions, couldn't that then be - ­

or not count against the 97 percent capacity, couldn't that be 

done? 

THE WITNESS: I'm not sure it can be done under the 

standard offer contract the way it is now. The calculations of 

those payments are based on an algebraic formula that's 

included in the rules, and right now that formula does not 

include that adjustment. It can, however, be something that 

could be handled -- and I hate to beat a dead horse, but it 

could be something that could be in a negotiated settlement. 

COMMISSIONER ARGENZIANO: Okay. Thank you. 


COMMISSIONER EDGAR: Mr. Anderson. 


MR. ANDERSON: One question. 


REDIRECT EXAMINATION 

BY MR. ANDERSON: 

Q Ms. Dubin, do you have the full FPL standard offer 

contract before you? 
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A Somewhere here. Yes, I do. 

Q Please turn to the page that has 8.4.6 on it that we 

are talking about before, okay? 

A I'm there. 

Q Okay. And, in particular, Commissioner McMurrian was 

asking you some questions before about Section 8.4.8, had the 

company considered including provisions about safety, 

reliability, system integrity. What I would like you to do, 

please, is turn to the prior page of the contract and look at 

Section 8.4.5. And I believe this was distributed to the 

Commissioners also, the entire contract. Do you see 8.4.5? 

A Yes, I do. 

Q Okay. Could you please read out loud Section 8.4.5? 

A "FPC shall at all times be excused from its 

obligation to purchase energy and capacity hereunder, and FPL 

shall have the ability to require the QFs to curtail or reduce 

deliveries of energy to the extent necessary to maintain the 

reliability and integrity of any part of FPL's system, or in 

the event that FPL determines that a failure to do so is likely 

to endanger life or property, or is likely to result 

significant disruptions of electric serv.ice to FPL's customers. 

FPL shall give the QFs prior notice, if practicable, of its 

intent to refuse, curtail, or reduce FPL's acceptance of energy 

pursuant to this section and will act to minimize the frequency 

and duration of such occurrences." 
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So it's fair to say that provisions limiting FPL's 

ability to do this to the extent necessary it says to maintain 

reliability, integrity, and safety, that's already contained in 

the contract, right? 

A Yes, it is. 

MR. ANDBRSON: That's all we have. Thank you. 

COMMISSIONER BDGAR: Okay. Let's take up the 

exhibits. 

MS. KAUFMAN: Madam Chair, Wheelabrator would move 

20, 21, and 22, I believe. 

COMMISSIONER BDGAR: Okay. Before we do that, let's 

go ahead and enter into the record 6, 7, 8, 9, 10, and 11. 

And then, Mr. Anderson, any objections on documents 

marked Exhibits 20, 21, or 22? 

MR. ANDBRSON: None. 

COMMISSIONER BDGAR: Okay. 

MS. HELTON: Madam Chairman, I didn't hear you say 

Number 5, Exhibi t Numbe"r 5. 

COMMISSIONER BDGAR: We did that at the beginning. 

MS. HELTON: Oh, I'm sorry. 

COMMISS~ONBR BDGAR: That's okay. So 5 was entered 

in at the beginning. 

Hearing no objection, we will enter 20, 21, and 

22 into the record at this time. I think that takes care of 

the exhibits. 
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(Exhibit Numbers 6 through 11, and 20 through 22 

admitted into the record.) 

COMMISSIONER EDGAR: Are there any other matters to 

take up at this time? No? 

Okay. Then the witness can be excused. Thank you 

very much. 

THE WITNESS: Thank you. 

COMMISSIONER BDGAR: My understanding is that the 

transcript is to be available February 6th; the briefs are due 

February 26th. 

And seeing no further business, we are adjourned. 

MR. ANDBRSON: Thank you. 

(The hearing concluded at 2:27 p.m.) 
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Florida Power B Light Company 
Docket No. 080193-EQ 
Staffs First Set of Interrogatories 
Question No. 1 
Page 1 of 2 

Q. Please refer to the 2008 Renewable Generation Request for Proposal issued 
by FPL on April 10, 2008. In that document, the background information states 
that FPL received five bids in response to the request for proposal for renewable 
resources issued in 2007, and ultimately accepted none. Please identify and describe 
the five responsive bids and fully explain the reason(s) why each responsive bid was 
not accepted. 

A. Five bid proposals were received by FPL in response to the 2007 renewable RFP 
solicitation. A description for each of the bids is summarized in the attached EXCEL 
document, 

Written notification was sent to all of the bidders that FPL would not be negotiating a 
contract with them based on their proposed pricing. The reasons given were that the 
pricing in the bidders' proposals exceeded the payments in FPL's Standard Offer Contract 
filed with the FPSC in 2007, and that FPSC Order No. PSC-08-0116-PAA-EQ issued on 
February 22,2008 declined to approve FPL's proposal to purchase renewable energy 
attributes from a renewable energy facility and recover those costs through a recovery 
clause. 
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Florida Power 8, Light Company 
Docket No. 080193-EQ 
Staffs First Set of Interrogatories 
Question No. I 
PageZof2 

2007 RENEWABLE RFP 
PROPOSALS 

INFORMATION SUMMARY 

SUMMER PROJECTED DELIVERY DELNERY 
END 
DATE 

TYPE OF TYPE OF PRIMARY CAPACITY ANNUAL START 
UNIT PROPOSbI LOCATION Em w ENERGYMWH) DATE - - OMPANY NAME 



Florida Power 8 Light Company 
Docket No. 080193-EQ 
Staff's First Set of interrogatories 
Question No. 2 
Page 1 of 1 

Q. 
for Proposal? 
a. 
but not limited to, site locations, nameplate rating, fuel sources, technology types, 
net capacity offered, projected availability, and projected net energy for load. 
b. 
purchase contract. 

Did Wheelabrator respond to the FPL's 2007 Renewable Generation Request 

If yes, please include in your answer a description of the response, including 

If yes, please fully explain why the response did not result in a capacity 

A. No, Wheelabrator did not respond to FPL's 2007 Renewable Generation Request 
for Proposal. However, FPL is in the process of negotiating a contract with Wheelabrator 
independent of the RFP. 
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Florida Power 8 Light Company 
Docket No. 080193-EQ 
Staffs First Set of Interrogatories 
Question No. 3 
Page 1 of 1 

Q. Was the Renewable Generation Request for Proposal issued by FPL on April 
10, 2008, largely duplicative of the Renewable Generation Request for Proposal 
issued by FPL in 2007? Describe any material differences between the 2008 request 
for proposal and the 2007 request for proposal. 
a. If there were material changes between the 2008 request for proposal and the 
2007 request for proposal, were any changes made to accommodate needs of 
renewable generators? If so, please explain how such change was expected to 
expedite the sale of capacity andlor energy by the renewable generator. 

A. FPL's 2007 Renewable RFP solicitation reauired Bidders to include in their 
proposals pricing for all renewable energy attributes associated with the generating 
facility including, for example, any Renewable Energy Credits pursuant to any applicable 
PPA. The 2008 Renewable RFP solicitation removed this requirement but included an 
ootioa for FPL to purchase the renewable energy attributes associated with the generating 
facility should Florida implement a Renewable Portfolio Standard ('XI'S") during the 
term of the contract and the renewable energy attributes qualify towards satisfying such 
RPS. 
The purpose of this change was to comply with of Order No. PSC-08-0116-PAA-EQ 
issued on February 22, 2008 that declined to approve FPL's proposal to purchase 
renewable energy attributes from a renewable energy facility and recover those costs 
through a recovery clause. 
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Florida Power 8 Light Company 
Docket No. 080193-EQ 
Staffs First Set of Interrogatories 
Questlon No. 4 
Page 1 of 2 

Q. In the 2008 New Renewable Generation Request for Proposal issued by FPL, 
under the section titled "Solicitation of Additional Renevvables", FPL states that it 
seeks information regarding renewable firm capacity and/or energy sources with 
expected in-service dates beyond 2014. Has FPL been able to obtain the 
information? Please explain. FPL findings regarding costs and/or availability for 
renewable sources of energy that are anticipated, whether they a re  anticipated prior 
to 2014 or thkreafter. 

A. Yes we received proposals in response to the 2008 Renewable RFP solicitation. 
The attached document, includes the expected in-service dates and cost information 
associated with each of the bid proposals received in response to FPL's 2008 Renewable 
RFP. Two of the bid proposals offered firm capacity and energy and the other four energy 
only. 
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Florida Power 6 Ught Company 
Docket No. 080193-EQ 
Staffs First Set of Interrogatories 
Question No. 4 ' 

Page 2 of 2 

RENEWABLE 2008 RFP PROPOSALS 
- 

SUMMER PROJECTED DELIVERY DELIVERY 
FIRM 

TYPE OF FUEL CAPACITY ANNUAL START END 
ZOMPANY NAME - FACILITY SOURCE LOCATION TYPE OF PROPOSAL lNlwI ENERGY(MWH1 DATE 



Florida Power & Light Company 
Docket No. 080193-EQ 
Staffs First Set of Interrogatories 
Question No. 5 
Page I of 1 

Q. 
10,2008 closed? 
a. 
b. 

Has the Renewable Generation Request for Proposal issued by FPL on April 

IC yes, what was the final date for proposals to be received? 
What is the current status of FPL's evaluation process? 

A. 
a. Yes, the FPL's Renewable RFP solicitation period has closed. Proposals were due to 
FPL on June 9,2008. 

b. FPL is currently reevaluating the economics of the proposals based on updated load 
and fuel assumptions. 
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Florida Power 8 Light Company 
Docket No. 080193-EQ 
Staff’s First Set of Interrogatories 
Question No. 6 
Page 1 of 1 

Q. 
provides a list of qualifications for facilities that would constitute the basis for 
proposals made in response to the RFP. 
a. Within the time frame when the request for proposal was open, did the 
facilities operated by the Wheelabrator company located in Florida meet the 
requirements that were listed in the request for proposal? 
b. 
requirements, list any known remedy or  remedies that would allow waste beat 
generation facilities to meet the request for proposal’s requirements. 
e. If any qualification issues have been identified beyond waste heat generation 
being a disqualifier, please set out those issues and provide an  explanation as to 
possibilities for resolution. 

The 2008 Renewable Generation Request for Proposal issued by FPL 

If waste heat generation would not meet the request for proposal’s 

A. 
a. Yes. 

b. See response to part a. 

c.  The only qualification requirement imposed on bidders to the RFP was that proposals 
had to be from Qualifying Renewable Generation facilities 
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Florida Power 8 Light Company 
Docket No. 080193-EQ 
Staff's First Set of Interrogatories 
Question No. 7 
Page I of 1 

Q. Did Wheelabrator respond to the 2008 Renewable Generation Request for 
Proposal issued by FPL? If yes, please provide a description of  the response, and 
general information as to the negotiations between FPL and Wheelabrator. 

A. No. Wheelabrator did not respond to FPL's 2008 Renewable RFP solicitation. 
However, FPL is in the process of negotiating a contract with Wheelabrator independent 
of the RFP. 
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Florida Power 8 Light Company 
Docket No. 080193-EQ 
Staffs First Set of Interrogatories 
Question No. 0 
Page 1 of 1 

Q. Please refer to the FPL Standard Offer Contract for renewable energy, in 
particular, Section 8.4.2 under Electricity Production and Plant Maintenance 
Schedule. In the contract, FPL requires that "a unit functional tr ip test shall be 
performed. . . and [results] provided to FPL prior to returning the equipment to 
service." 
a. 
Please explain the benefits to FPL and/or customers of the utility that a re  afforded 
by this requirement. 
b. Are there any industry standards that FPL relied upon in formulating this 
requirement? 
c. Is FPL's requirement that the trip test be performed similar to other utility's 
requirements for similar facilities? 

Please explain why FPL has included the requirement for the trip test. 

A. 
a. 
They are performed after an outage before unit start-up and periodically thereafter to 
ascertain that tripping mechanism, protective controls, and backup systems function 
properly. FPL and its customers benefit from these tests for several reasons including but 
not limited to the safe and reliable operation of the unit, helping prevent costly equipment 
damage, and preventing unnecessary unit trips. 

b. 
requirements. 

c. FPL uses equipment manufacturer recommendations for developing trip test 
requirements. FPL is aware of another Florida utility, Progress Energy Florida, having 
trip test requirements in their Standard Offer Contract. 

These tests are required to help assure the safe and reliable operation of the unit. 

! 

FPL uses equipment manufacturer recommendations for developing trip test 
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Florida Power 8 Light Company 
Docket No. 080193-EO 
Staffs First Set of Interrogatories 
Question No. 9 
Page 1 of 1 

Q. 
function as part of the "base load generating fleet." 
a. 
and those designated "intermediate"? 
b. 
from the maximum capability of the unit? 

Please explain how FPL determines that a given generating resource will 

What are the main differences between the resources designated "base load" 

Under what circumstances might generation from base load units be reduced 

A. 
a. FPL does not "designate" given generating resources to function as part of a "base load 
generating fleet." Rather, system load levels, outages, reliability requirements and 
economics determines when a particular generating resource is operated and at what 
level. Generally, the main difference between generating resources that operate as base 
load generation and those that operate as intermediate generation is the generator's 
variable cost incurred by FPL's customers to produce power. Simply put, if a generating 
resource has a lower variable cost (produces energy cheaper) than other generating 
resources, it will generally run more hours during the year and at a higher load factor than 
the other generating resource. As an example, FPL's nuclear generating resources have 
very low variable cost and as such, run every hour they are available and at their 
maximum available capability, subject to only operating limitations 

b. When reliability or economic conditions dictate. 
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Florida Power & Light Company 
Oocket No. 080193-EQ 
Staff's First Set of Interrogatories 
Question No. 10 
Page 1 of 2 

Q. The FPL 2008 Renewable Standard Offer Contract specifies a minimum 
performance standard of 97% availability for full capacity payments. 
a. Please fully explain how 97% availability was determined to be the minimum 
performance standard. 
b. Please explain why the 97% availability should be maintained as a minimum 
requirement for full capacity payment for a period of not less than 10 years. 
c. FPL and other Florida regulated utilities report, on Schedule A4 on a 
monthly basis, the equivalent availability factor, the capacity factor, and the net 
output factor for each generating unit that is operated by the utility. Please provide 
an  explanation for each of these terms, including the formula for calculation of each 
category of entry provided in the monthly reports. 
d. 
less than the availability factor. Please confirm this observation regarding the 
availability and capacity factors, and explain this outcome. 
e. Specifically explain how the contract reflects, in  the minimum requirement 
for full capacity payments, any influence that the capacity factor is generally less 
than the availability factor. 

Based on a review of Schedule A4, the capacity factor reported is generally 

A. 
a. The minimum performance standard of 97% to receive full capacity payments is the 
Annual Average Equivalent Availability Factor (EAF) of the 2014 Combined Cycle Unit 
i.e. the avoided unit in FPL's Standard Offer Contract as shown in Schedule 9, page 93 of 
FPL's 2008 Ten Year Site Plan filed on April 1,2008 

b. By setting the EAF minimum performance standard of 97% for the Renewable 
Generator to receive full capacity payments FPL ensures that FPL's customers will 
receive the same reliability value as the avoided unit from the PPA under the terms of the 
Standard Offer Contract. 

C. 

Term 
Equivalent Availability Factor 

Capacity Factor 

Net Output Factor 

Formula 
100-FOFl -MOF2-POF3 

Definition 
Measure of the percent 
capacity available to produce 
power during a given period 
Net generation which the unit 
produced during a given period Nsc5)l ,Oo 
as a percentage of the total net 
generation capacity of the unit 
during the same period 
Measure of how heavily loaded 
a unit has been when it was on- hours Nsc5,1 ,oo 
line 

[Net output4/(period hours 

[(Net outpufl + MWH o~-l ine6)/  

Florida Power & Light Company 
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Docket No. 080193-EQ 
Staff’s F i n t  Set of Interrogatories 
Question No. 10 
Page 2 of 2 

l[(Full forced outage hours + equivalent partial forced outage 

*[(Full maint. outage hours + equivalent partial maint. outage 

3[(Full planned outage hours + equivalent partial planned outage 

4Total net megawatt-hours generated 
5Net Summer Continuous Capability rating of the unit 
6Auxiliary power consumed when unit is not on-line 

hours)/period hours] x 100 

hours)/period hours] x 100 

hours)/period hours] x 100 

d. This observation is correct. Generally, capacity factor is less than the equivalent 
availability factor of a unit. This is due to the fact that a unit’s total available capacity 
could be higher than is actually used for dispatch during the same time frame. For 
example, a unit’s 100% generating capacity may be available to produce power for a 
specific time period, but only called upon to produce 50% of its total generating capacity 
during the same time period. In this case, the unit’s capacity factor (50%) would be lower 
than its equivalent availability factor (100%). 

e .  See response to part b of the question 
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Florida Power B Light Company 
Docket No. 080193-EQ 
Staffs First Set of Interrogatories 
Question No. I 1  
Page 1 of 1 

Q. As a general practice, does FPL reduce output from non-utility generators 
under contract? If yes, please fully explain the circumstances that might cause a 
request by FPL that a renewable generator reduce output. 

A. Yes and No. There are some non-utility generators FPL regularly reduces output from 
and there are others FPL rarely or never reduces the output from. 

FPL would request a renewable generator to reduce output for reliability reasons. 
Additionally, if FPL had dispatch rights that included economic dispatch, FPL would 
request a renewable generator to reduce output if more economical generation was 
available to serve FPL customers. 

Hearing Exhibit - 00000015 



STATE OF FLORIDA 

COUNTY OF MIAMI-DADE 

AFFIDAVIT 

) 

I hereby certify that on this L)sh day of De[mhPi r- , 2008, before me, an 

officer duly authorized in the State and County aforesaid to take acknowledgments, personally 

appeared Korel M. Dubin, who is personally known to me, and she acknowledged before me that 

she provided the answers to interrogatory numbers 1 through 7, 9, 1O(a), lo@), lO(e), and 1 1  

fiom STAFF’S FIRST SET OF INTERROGATORIES TO FLORIDA POWER & LIGHT 

(NOS. 1-1 1) in Docket No. 080193-EQ, and that the responses are true and correct based on her 

personal knowledge. 

In Witness Whereof, 1 have hereunto set my hand and seal in the State and County 

aforesaid as of this q* day of )3& e& ,2008. 

State of Florida, at Large 

My Commission Expires: 
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STATE OF FLORJDA 

AFFIDAVIT 

) 

COUNTY OF PALM BEACH 1 

I hereby certify that on this day of&cmxLy , 2008, before me, an 

officer duly authorized in the State and County aforesaid to take acknowledgments, personally 

appeared, who is personally known to me, and he acknowledged before me that he provided the 

answers to interrogatory numbers 8, lO(c), and lO(d) f?om STAFF’S FIRST SET OF 

INTERROGATORIES TO FLORIDA POWER & LIGHT (NOS. 1-1 1) in Docket No. 080193- 

EQ, and that the responses are true and correct based on his personal knowledge. 

In Witness Whereof, I have hereunto set my hand and seal in the State and County 

aforesaid as of this -2 day ofq?&tmln- ,2008. 

&kA- Notary Public 

State b f ~ t o r i b ,  at Large 

My Commission Expires: 

3 //A * 8 Q 

Hearing Exhibit - 00000017 



2 

WTI's Responses to 
Staff's First Set of Interrogatories 

(NOS. 1-7) 

Hearing Exhibit - 00000018 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition for approval of 
renewable energy tariff and 
standard offer contract, by 
Florida Power & Light Company 

I 

Docket No. 080193-EQ 

WHEELABRATOR TECHNOLOGIES, INC.’S OBJECTIONS AND RESPONSES TO 
THE FLORIDA PUBLIC SERVICE COMMISSION STAFF’S 

FIRST SET OF INTERROGATORIES (NOS. 1-71 

Wheelabrator Technologies, Inc. (Wheelabrator), pursuant to rules 1.280 and 1.340, 

Florida Rules of Civil Procedure, and rule 28-106.206, Florida Administrative Code, submits the 

following Objections and Responses to the Staff of the Florida Public Service Commission’s 

(Staffs) First Set of Interrogatories (Nos. 1-7) propounded and served on November 14, 2008: 

I. General Objections. 

Wheelabrator asserts the following general objections to Staffs First Set of Interrogatories 

(Nos. 1-7): 

1. Wheelabrator objects to each and every individual discovery request, to the extent 

it calls for information protected by the attorney-client privilege, the work product doctrine, the 

accountant-client privilege, the trade secret privilege, or any other applicable privilege or 

protection afforded by law, whether such privilege or protection appears at the time response is 

first made or is later determined to be applicable for any reason. Wheelabrator in no way intends 

to waive any such privilege or protection. 

2 .  Wheelabrator objects to each individual request to the extent it requires 

production of information that is proprietary, confidential business information without 

provisions in place to protect the confidentiality of the information. Wheelabrator in no way 

intends to waive claims of confidentiality. 
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3 .  Wheelabrator objects to any definitions or instructions accompanying the 

discovery requests to the extent that they are inconsistent with and expand the scope of discovery 

specified in the Florida Rules of Civil Procedure that are incorporated into the Model Rules of 

Procedure or the Commission's rules on discovery. If  some question arises as to Wheelabrator's 

discovery obligations, Wheelabrator will comply with applicable rules and not with any of the 

definitions or instructions accompanying the discovery requests that are inconsistent with or 

exceed the requirements of  those rules. Furthermore, Wheelabrator objects to any discovery 

request that calls for Wheelabrator to create data or information that it otherwise does not have 

because there is no such requirement under the applicable rules and [aw. 

4. Wheelabrator objects to any definition or instruction in any discovery request that 

seeks interrogatory answers containing information from persons or entities who are not parties 

to this proceeding or that are not subject to discovery under applicable rules. 

5. It is possible that not every relevant document may have been reviewed or 

considered in developing Wheelabrator's responses to the discovery requests. Rather, 

Wheelabrator will provide the information that Wheelabrator has obtained after a good faith, 

reasonable and diligent search conducted in connection with these discovery requests. TO the 

extent that the discovery requests propose to require more, Wheelabrator objects to the requests 

individually and collectively on the grounds that compliance would impose an undue burden or 

expense on Wheelabrator. 

6. Wheelabrator objects to each discovery request to the extent that it seeks 

information that is not relevant to the subject matter of this docket and is not reasonably 

calculated to lead to the discovery of admissible evidence. 

7. Wheelabrator objects to each and every discovery request to the extent it is 

vague, ambiguous, overly broad, burdensome, imprecise, or utilizes terms that are subject to 

2 
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multiple interpretations but are not properly defined or explained for purposes of such discovery 

requests. 

8. Wheelabrator objects to each discovery request to the extent that the information 

requested constitutes “trade secrets“ which are privileged pursuant to sections 90.506 and 

366.093(3)(a), Florida Statutes. 

9. Wheelabrator objects to providing information to the extent that such information 

is already in the public record before the Florida Public Service Commission and available to 

FPL through normal procedures. 

IO .  Wheelabrator expressly reserves and does not waive any objections it may have 

to the admissibility, authenticity or relevancy of the information provided in its responses to the 

subject discovery requests. 

RESPONSES 

Please refer to your protest of Order No. PSC-08-0544-TRF-EQ, filed on September 9, I ,  

2008. Please refer to paragraph I I(a) of your protest. 

a. What availability would be appropriate to require of a renewable generator, such 

as the type of generator that Wheelabrator expects to propose? 

RESPONSE: Wheelabrator’s renewable energy facilities (REFS) have historically 

operated with availabilities ranging from 87-93%, depending upon the annual maintenance 

schedule. 

As discussed in the Direct Testimony of John C. Dalton, Wheelabrator proposes that the 

availability requirement for biomass generation, such as Wheelabrator offers, be set at 89% to 

receive full capacity payments and greater than 69% to receive any capacity payments. A 

revised formula using these values proposed above and the terms defined in Appendix B of the 

SOC follows: 

3 
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In the event that the ACBF is equal to or greater than 69%, but less than 89%. 

then the Monthly Capacity Payment shall be calculated by using the following 

formula: 

MCP = BCP x I.04 x (ACBF -64)] x CC 

In the event that the ACBF is equal to or greater than 89% then the Monthly 

Capacity Payment shall be calculated by using the following formula: 

MCP = BCP x CC 

Further, as specified in Mr. Dalton’s testimony, a number of system operators reflect 

capacity value for renewable generation facilities that have capacity Factors that are less than half 

of those FPL requires for full capacity payments. These system operators often consider the 

coincidence of the generator output with peak loads when establishing capacity credit. This 

methodology is employed by the New York Independent System Operator as discussed in Mr. 

Dalton’s testimony. Because the proposal outlined above does not give any capacity credit to 

resources if they have an ACBF of less than 69%, it is conservative since it does not recognize 

the capacity value that these resources may offer. 

b. Explain how the appropriate availability was determined by Wheelabrator. 

RESPONSE: The availability targets are consistent with those Progress Energy Florida 

uses in its current Standard Offer Contract (SOC) which is based on the same type of avoided 

fossil-fueled generating unit as used in FPL’s current SOC avoided cost analysis. Furthermore, 

this availability level is consistent with the equivalent availability factor (EAF) target for the 

combined cycle gas turbines (CCGTs) that are considered in FPL’s Generating Performance 

Incentive Factor. 

4 
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c. Wheelabrator states that the requirement of 97% availability is inconsistent with 

Please explain how Wheelabrator reached this the energy payments proposed by FPL. 

conclusion. 

RESPONSE: The 97% availability target required to receive the full value of the Base 

Capacity Payment offered by FPL is higher than the equivalent availability factors realized by 

many of FPL's own CCGTs which establish, in part, the energy payments FPL proposes. 

Therefore, this 97% availability is inconsistent with the energy payments proposed by FPL. 

d. Assuming that 97% availability is appropriate, explain what energy payments 

would be appropriate and how those payments should be determined. 

RESPONSE: The critical issue with respect to ensuring consistency between energy and 

capacity payments is that the same generating technology be used for each. FPL's avoided costs 

are based on the next avoidable fossil fueled generating unit of each technology type identified in 

the utility's Ten-Year Site Plan, However, as discussed in the Direct Testimony of John C. 

Dalton, Wheelabrator believes that a fossil fueled generating unit is not an appropriate avoided 

cost benchmark given the benefits that renewable energy resources offer relative to fossil fueled 

generation and the pending Commission rulemaking proceeding to adopt a Renewable Portfolio 

Standard (RPS) rule which will place an obligation on electric utilities to purchase the output of 

or develop additional renewable energy resources. 

e. Assuming that the availability proposed by Wheelabrator is appropriate, explain 

what energy payments would be appropriate and how those payments are determined 

RESPONSE: 

2. In its protest, Wheelabrator alleges that FPL's requirement that committed capacity 

testing procedures will be based on a test period of twenty-four hours is commercially 

unreasonable. 

See response to Interrogatory No. Id above. 
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a. Describe the modified committed capacity testing procedures that Wheelabrator 

believes would be reasonable. 

RESPONSE: FPL’s committed capacity testing procedures require that the generator 

results be based on a test period of 24-hours. Due to the variability of the fuel utilized by the 

REF, it is likely that the facility will see variations in heat input to the units over a 24-hour 

period, which makes a 24-hour test commercially unreasonable and unlikely to produce useful 

data. A test period of 4 hours is much more appropriate for the type of equipment operated by 

the REF and the fuel source being utilized. 

b. Fully explain how the modifications set out above were determined. 

RESPONSE: Because REFS are generally dependent upon a constantly variable fuel 

source, they cannot be expected to generate a constant energy output with a variable heat input. 

It is not commercially feasible to fire the units with a constant heat input over a 24-hour period 

based upon the design of the facility and equipment installed. 

For intermittent resources such as Solar PV and concentrating solar, a formal capacity test 

is less important. For these resources, capacity value can be established by assessing the 

facility’s average output level over a period when peak demands typically occur. This approach 

is used by a number of system operators to assess the capacity value of intermittent resources. 

c. Please provide a list of the impacts to FPL and its customer base that result from 

the adoption of Wheelabrator’s proposed modifications. 

RESPONSE: There will be no significant impact to FPL or FPL’s customer base as a 

result of adopting a 4-hour test period instead of the 24-hour test period proposed by FPL. FPL’s 

methodology for establishing capacity payments ensures that if renewable energy facilities are to 

receive capacity payments, they have high capacity factors and as a result are likely to be 

operating during peak periods. 
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d. Please explain why FPL and its customer base should be required to manage these 

impacts. 

RESPONSE: First, as noted abobe, there are no significant impacts to manage. Further, 

biomass-based renewable energy resources, such as Wheelabrator’s, are reliable, have low 

marginal costs, and provide firm power that is there when needed. As discussed, for renewable 

resources, particularly those whose output is intermittent, the methodology for establishing 

capacity payments is more important than the capacity test in ensuring that customers receive the 

capacity that they pay for. 

e. For any material impact to FPL andor its customer base, please explain in detail 

if the impact should be mitigated, and how this mitigation should be done. 

RESPONSE: 

any of the proposed modifications to the committed capacity testing procedures. 

3. In paragraph 9 of its protest, Wheelabrator states that it is “engaged in the production of 

renewable energy in Florida through base load waste-to-energy generation.” In paragraph 1 I (t), 

Wheelabrator refers to a “base load renewable resource.” 

There is no material impact to FPL or its customer base from adoption of  

a. Please define the term “base l o a d  as used in the protest o f  Wheelabrator. 

RESPONSE: Base load refers to the operating profile of the waste-to-energy generating 

units operated by Wheelabrator. Specifically, a base load unit has a relatively flat and stable 

operating profile such that the purchasing utility can have a high degree of confidence that the 

unit will be available when needed and as such has a capacity value that is often equivalent to its 

rated capacity. 

b. Are “base load renewable resources” dispatchable? 
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RESPONSE: Base load renewable resources can be dispatchable. However, given that 

they often have low variable cost energy, it may be uneconomic to dispatch these units. 

Furthermore, many base load generating units' technologies are not be well suited to the cycling 

up and down that is required for dispatchable operations. This is also true for many coal-fired 

generating and nuclear units that are used for base load operation. But nonetheless, these 

facilities provide value to the system by providing reliable energy from a generating resource 

with low variable costs, which typically has limited tiel price volatility. 

c. Please fully explain how Wheelabrator would expect that FPL would include the 

waste-to-energy generation, from Wheelabrator's proposed unit, in base load economic dispatch. 

Your response should describe how the renewable generation would be utilized at peak times, as 

well as at times of minimal load in designated shoulder months. 

RESPONSE: Wheelabrator expects that FPL would dispatch its waste-to-energy 

facilities as base load generating facilities which implies that they would be operated whenever 

they are available. In fact, the SOC assumes that the facilities would be operated and dispatched 

by FPL whenever they are available except for periods when FPL exercises its rights in 

provisions 8.4.6 and 8.4.8 to constrain off or constrain down these units. 

4. Wheelabrator alleges that FPL's requirements regarding the renewable generator's 

maintenance schedule are unreasonable. 

a. Please fully explain what maintenance schedule arrangements would be 

considered reasonable by Wheelabrator. 

RESPONSE: An REF should be required to inform FPL before October I f '  of each year 

of the duration and magnitude of any planned outages. The REF should be required to promptly 

update this schedule when changes are necessary and use best efforts to coordinate i ts  scheduled 

outages with FPL. 

8 

Hearing Exhibit - 00000026 



Generally, the type of boilers used in a waste-to-energy facility, such as Wheelabrator's, 

requires three maintenance outages per year for cleaning and repairs. In a multiple boiler 

situation, all units cannot be shut down at the same time and then run at 100% for several 

months; they must continuously receive and dispose of solid waste. Therefore, maintenance 

outages must spread throughout the year to the greatest extent possible. Even though some 

flexibility exists in scheduling and coordinating boiler outages and turbine overhauls with FPL, 

the REF must retain the ability to set and maintain an outage schedule according to the 

requirements of the equipment and its solid waste customer base. The current FPL SOC does not 

allow any such flexibility. 

b. Please fully explain how those arrangements would be consistent with FPL's 

system for economic dispatch of base load units. 

RESPONSE: When generating units are unavailable as a result of a scheduled or forced 

outage, other units are operated to provide the required energy. Scheduled maintenance is a 

normal part of generating unit operations. Wheelabrator's requirements for scheduling 

maintenance will not adversely affect FPL's system for economic dispatch. 

Further, utilities generally schedule their systems a week in advance and then a day in 

advance. The notification of an upcoming outage gives FPL sufficient time to plan for its 

system. In addition, the number of megawatts supplied by renewable facilities is quite small 

compared to generation from FPL's own units; thus, these facilities should have a very small 

impact on system dispatch. 

5 .  In its petition, Wheelabrator mentions several waste-to energy facilities that it has 

built, or owns, or operates, in some combination. Have the Florida waste-to-energy projects 

undertaken by Wheelabrator been based on negotiated contracts with other parties, or have they 

been based on standard offer contracts? 
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RESPONSE: They have been negotiated, using the standard offer contract as a starting point. 

a. Are any of the Wheelabrator waste-to-energy facilities in Florida supplying base 

load energy to a public, municipal, or cooperative retail electric providers? 

RESPONSE: No, energy is provided to FPL and TECO 

b. For any such base load facilities in Florida. please fully explain how the issues in 

questions 1 through 4 above have been managed or resolved between the parties. If  information 

to be included in your response is confidential, please request confidential treatment so that your 

response does not lack essential information 

RESPONSE: Wheelabrator has more than 16 years of reliable operating experience in 

the waste-to-energy industry. Its contracts contain reasonable operating and reliability 

parameters which allow it to provide low cost renewable energy. None of Wheelabrator's 

existing contracts contain the stringent testing, maintenance and availability provisions contained 

in FPL's standard offer contract at issue in this case. 

6 .  Wheelabrator objects to FPL's proposed Standard Offer Contract, stating that the 

"contract contains an excessive time frame for FPL to exercise its right of first refusal as to 

tradable renewable energy credits (TRECs)." 

a. 

RESPONSE: 

exercise a right of first refusal. Rule 25-17.280, Florida Administrative Code, states: 

Explain what time frame would not be excessive in the view of Wheelabrator. 

FPL should not be automatically permitted any time frame in which to 

Tradable renewable energy credits and tax credits shall remain the exclusive 
property of the renewable generating facility. A utility shall not reduce its 
payment of full avoided costs or place any orher conditions upon such 
government incentives in a negotiated or standard offer contract, unless agreed to 
by the renewable generatingfacility. (emphasis added) 

This rule makes it clear, that unless the renewable generating facility agrees, FPL may not place 

any constraints, including a right of first refusal, on the TRECs. 
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b. Please fully explain Wheelabrator’s claim that the terms relating to first right of 

refusal are commercially unreasonable. 

RESPONSE: Unilateral imposition of a right of tirst refusal not only violales the 

Commission’s rule quoted above, it is commercially unreasonable because i t  inhibits the 

generator’s right to dispose of the REC it owns when and as it chooses. Often solicitations for 

R E G  are made in the open market and there is a very short turnaround time for response. The 

requirement that Wheelabrator first offer the REC to FPL would inhibit its ability to respond to 

such solicitations. 

Economic research indicates that most rights of first refusal give the right holder (ix., 

FPL in the case of TRECs) what is known as a *‘lastmover advantage.” This allows the right 

holder (Le., FPL) to move in and take good deals if they become available to third parties. And 

if, as is the case with respect to the TRECs, the right holder (Le., FPL) holds most of the other 

attributes or the incumbent user of the asset, the fact that he has such a last mover advantage may 

discourage third parties from investing in trying to purchase the asset. 

7. Please refer to paragraphs 11 (e) and ( f )  of Wheelabrator’s protest. 

a. Is it Wheelabrator’s position that FPL should be required to purchase all energy 

that a renewable generator decides to provide to the point of interconnection, regardless of 

demand, voltage support, or other issues of reliability or economy? 

RESPONSE: No. For issues of  system reliability, FPL should be able to interrupt or 

dispatch down purchases from the renewable generator. However, as discussed in the Direct 

Testimony of John C. Dalton, the margins earned from the energy sales are typically a critical 

component of the renewable generator‘s capital cost recovery. Therefore, interrupting purchases 

or dispatching down a generating facility adversely affects the margins earned by a renewable 
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generator. An unrestricted right to interrupt such purchases or dispatch down the renewable 

generator may be a barrier to financing. As such, Wheelabrator believes that the renewable 

generator should be compensated for the lost margins from such forgone sales. 

In addition, where the renewable generator is to be interrupted or constrained down for 

economic reasons, the renewable generator should be compensated based on its foregone energy 

margins. As discussed in the Direct Testimony of John C. Dalton, the energy rates that 

renewable generators receive are established based on avoided costs. Therefore, it is unlikely 

that the renewable generator would be intempted or dispatched down because its sales price is 

higher than the as-available energy price and not viewed as economic. This would only occur if 

the renewable generator elected energy payment options B or D in the SOC which fix these 

energy rates. These energy rates were established based on anticipated future as-available 

energy rates. Interrupting a renewable generator because the current as-available energy rate is 

less than anticipated energy rate requires the renewable generator to bear the risk associated with 

changes in these rates. This is inappropriate and is potentially a barrier to the financing ofthese 

projects. 

As anticipated by section 8.4.6 of FPL’s Standard Offer Contract, there may be instances 

when the operation of a renewable generator would cause FPL to change its dispatch and require 

the operation of a higher cost unit. In such an instance, the renewable generator should be 

interrupted or constrained down and compensated for the forgone energy margins. 

b. If  the response to the question above is yes, please explain in detail how this 

manner of operation should be integrated with economic dispatch operations overall. 

RESPONSE: As discussed, the renewable generator should be interrupted or dispatched 

down when system reliability requires this and compensated based on the foregone energy 

margins. 
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C. If the response to the question above is no, please explain how any decision to 

reduce generation or energy purchase should be made. 

RESPONSE: Dispatch decisions should be based on system economics where FPL 

attempts to minimize system operating costs subject to contract commitments, except to the 

degree that the resulting system operation would threaten system reliability. FPL must be able to 

operate the system to maintain reliability. Where this requires that a renewable generator be 

interrupted or constrained down, it  should be compensated for the foregone energy margins. 

s/ Vicki Gordon Kaufman 

Vicki Gordon Kaufman 
Jon C. Moyle, Jr. 
Anchors Smith Grimsley 
1 18 North Gadsden Street 
Tallahassee, FL 32301 
(850) 681-3828 (Voice) 
(850) 681-8788 (Facsimile) 
vkaufniaii~~asalecal.co~n 
jrnovle(~'~s~leCal.com 

Attorneys for Wheelabrator. Inc 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 

by electronic mail and U.S. mail this 4'h day of December, 2008, to the following: 

Jean Hartman 
Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399 
j hannian@,usc.statc. t1.w 

Wade Litchfield 
Florida Power & Light Company 
21 5 South Monroe Street, Suite 810 
Tallahassee, FL 32301-1859 
wade litchfield62fr,l.com 

Bryan S .  Anderson 
Florida Power R: Light Company 
700 Universe Blvd. 
Juno Beach, FL 33408-0420 
brvan andei-sonO.fikcom 

sNicki Gordon Kaufman 
Vicki Gordon Kaufman 
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Power Advisory LLC 
706 We9 Sarea 
Carlirle, MA01741 
Cell: 603-738-2116 
Tel: 978-369-2465 

idalton~.ooweradvisorvllc.com 

Professional HiIislary 
Navigant Consulting 

* Reed Consulting Ccoup 

RJ. Rudden Associates Ine., 1987- 
1988 
Massachusetts Energy Facilities 
SitingCouncil, 1984-1987 
Massachusetts Depaument of 
Environmental Pratcdian, 1981- 
1984 

Educ.tioo 
* Boston University, MBA, 1987 
* Bra- University, AB, Economics, 

1980 

John Dalton 

A senior electricity market analyst and electricity policy consultant with 
over twenty-years ofeqerience in energy market analysis, power 
procurement, project valuation, and strategy development. Eqerienced 
in the evaluation and analysis ofelectricity markets and the coqetitive 
position ofgeneration technologies and projects within these markets 
including the assessment ofthe coqetitiveness ofthe underlying 
market, the development ofpower m k e t  price forecasts, the 
implementation ofpower procurement processes, and the development 
and evaluation ofrenewable energy policies. Frequent speaker on 
these subjects at energy industry conferences. 

Professional Experience 

Market Assessm& 

>> Developed and supported numerous market price forecasts for 
wholesale power markets across North America. Price forecasts 
were used to support generation project development efforts, 
project fmancings and acquisitions, regulatory policy developmnt, 
and power procurement efforts. 

)) Dennnstrated the need for electric generation projects in filings 
submitted to various state and provincial regulatory agencies. 
Evaluated the cost o f a  wide range ofdifferent generation 
technologies fora numberofclients. Defended analyses in 
prepared and oral testimony before these state agencies. 

)> Conducted wholesale power market analyses across North 
America for a wide range of market participants. Analysis 
included identfying likely coqetitors and pricing, security 
provisions, and general t e rm and conditions of various power 
supply options. Evaluated pricing required to c o q e t e  in the 
market. 

N Advised the Ontario Electricity Financial Corporation with the 
management of its non-utility generation contract% Advice 
included addressing the policy issues associated with balancing 
concerns with the sanctity ofexisting contracb and the desire to 
minimize stranded debt as well as to use the contracts as a source 
ofcoqetit ive discipline for the incumbent provincial electric 
utility. 
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’1 Advised numerous generation project developers across North America on opportunities offered by 
participating in the relevant wholesale power market and various power supply procurement RFPS. 
Evaluated market risks and outlined strategies f o r m a g i n g  these risks most efficiently. 

Analyzed and critiqued the supply planning methodologies ofelectric and gas utilities, focusing on the 
appropriateness ofthesupply planning mdels and methods. Provided recommendations for improving 
supply planning methods which were designed to assist the utilities in addressing the uncertainties 
associated with long-range planning. Prepared recommendations for the refmement ofdemand forecasting 
methods for electric and natural gas ut 
projection methods used, including end-use and econometric forecasting techniques. 

’’ 

es. Analyzed and evaluated the statistical and quantitative 

)) Evaluated electric generating technologies on the basis ofthe capital and operating costs, technological 
risk, and environmental impact, identlfying a preferred alternative in light ofthese considerations. 
Defended the selection process before a regulatory agency. 

Prepared strategic plan for a n u d e r  ofelectric and natural gas market participants which evaluated the 
statedprovincial and federal regulatory climate for cogeneration and generation projects, market prices and 
risks and recommended aconpetitive strategy. 

v 

Market Structure Develooment andEvaluation 

)) Advised the governments ofOntario, New Brunswick, Nova Scotia, Western Austmlia, and Manitoba 
regarding the restructuring oftheir wholesale power markets and possible market structures m achieve a 
workably competitive wholesale market. 

Responsible officer for market design pmject forthe Province of New Brunswick. Navigant Consulting >> 

assisted the Market Design Committee and its subconunittees in providing the Minister of Natural 
Resources and Energy with recommendations on the iqlementation ofelectricity restructuring. Issues 
addressed included developing a market design that addresses concerns with the potential for the w r c i s e  
of market power and enables New Brunswickto integrate with its interconnected markets. The Market 
Design Committee addressed development ofthe electricity market including its design, structure and rules. 
Navigant Consulting provided advice on the issues to be addressed, prepared issue papem and 
presentations, created s t r a m n  for resolution of issues, and developed guidelines and direction for the 
creation of market design rules and protocols. 

Y Pmject manager for an assignment with the Pmvince of New Brunswick to assist with the development of 
its ten-yearenergy policy. The cornerstone ofthis energy policy was the framework for restructuring its 
wholesale and retail electric mrkets. Advised regarding developments mother wholesale and retail 
markets and the prospects for meaningful competition in New Brunswick‘s wholesale and retail markets. 
Navigant Consulting advised regarding benefits offered by wholesale and retail competition; strategies for 
protecting New Brunswick consumers h m  market dislocations and higherprices; appropriate regulatory 
frameworks forthe wires businesses and the prospects for achieving a workabiy competitive wholesale 
market in New Brunswick and the resulting market design requirements; and policies for addressing 
stranded costs raised by market restructuring 

Markets and economics eve r t  for apmject with Western Power, the state-owned fully integrated utility 
that serves the v a t  majority ofWestem Australia. Advised regarding potentialchangm to the wholesale 
and retail electric power markets to enhance the competitiveness ofthese markets. Alternative market 
structures were evaluated and assessed in an effort to determine the market structure that offera the greatest 
societal net benefits. Offered proposed market structure changes that would a c c o m d a t e  government 
policy objectives ofallowing greater levels ofretail contestability and new entrants to satisfy the market’s 
need for additionalcapacity. Evaluated restructuring reforms that had been implemented m a  range of 
different markets that were ofa similarsize as Western Australia. 

>> 
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)) Advised the Energy Strategy Worldng Group regarding the development ofan electricity restructuring 
p o k y  for the Pmvince ofNova Scotia. Reviewed the experience with respect to the wholesale and retail 
m & t  restmcturing in California, New England, PJM, and Alberta and based on this experience outlined 
lessons learned and potential inplications for electric restructuring Nova Scotia. Outlined the arguments 
for considering the restructuring ofNova Scotia’s electricity mrket, reviewed contrasting market models, 
and discussed the critical constraints on wholesale and retail mrket restructuring in Nova Scotia. 

)I  .Provided numerous presentations regarding the experiences with the restructuring ofwholesale power 
mrkets and the lessons learned. Markets evaluated have included Califomia,,Alberta, New York, New 
England, PJM, Victoria, and England and Wales. 

Power Procureme nt SUDDOrt 

Advised on the development ofover20 RFPs for power supplies and demnd-side resources for electric 
utilities across North America,serving as project manager for welloverhalfof theseRFPs. Support 
covered the full range of RFP support services including advising regarding the appropriate formofthe 
RFP and evaluation process to secure resources that best satisfy the client’s objectives, dmfiing the RFP, 
developing the evaluation framwork, marketing the RFP process to prospective bidders and negotiating 
with bidders. 

n 

>> 

Advised on c o m r c i a l  issues forpowerpurchase agreements. 

Offered testhnony before the Massachuseth Deparhnent o f h b l i c  Utilities on a utility RFP process. 
Authored reports on the evaluation ofproposals. 

x Managed m m m n s  competitive solicitations for renewable energy resources and energy efficiency 
projects. Projects involved the developmnt offrameworks for evaluating these energy alternatives and for 
conparing themon a consistent hasis with conventional electricity supplies. Analyses considered the 
relative environmental inpacts, reliability benefits, and cost-effectiveness ofahematives. 

>> Acted as Project Manager for several assignments to serve as the independent evaluator ofconventional 
generation, renewable resource and demnd-side RFPs. Responsible for determining whether proposals 
satisfy the threshold requirements in the RFPand for scoring allproposals.Also responsible for identlfying 
the short-list of proposals, conducting hid clarification meetings with shortlisted bidders, and 
recommending to the selection ofwinning bidders. 

Transmission Facilih, Review and Pricine Proceedi ne SUDDOrt 

>> Advised the staffofthe Ontario Energy Board on the evaluation ofthe proposal fora 1,250MW HVDC 
line between Quebec and Ontario and served as a participating staffmember forthe Massachusettr Energy 
Facilities Siting Board’s evaluation ofthe 2,000 MW HVDC interconnection between Massachusetts and 
Quebec. 

n Advised O m  staffon the review ofevidence presented by Hydro One in its application fortwo 240 kV 
transdsion lines to alleviate the Queenston Flow West constraint. 

n Advised clients in Saskatchewan, Newfoundland and Labrador, and Alberta on transmission pricing issues. 
Testified in the Alberta Transmission Congestion Pricing Principles proceeding. 

)) Led a consulting team that assisted with the preparation ofthe East-West Electrical Transmission &id 
Study. Authored subsequent updates to this study forNatural Resources Canada. 
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n Advised aclient regarding the elements ofacomprehensive electricity export policy thmework Advice 
focussed on economic and social issues arising fmrothe development ofexport oriented transmission 
inthstmcture to support the developmnt generation for export. 

)) Provided t e s t h n y  on Northeast power markets and transmission issues and consequential danmges in a 
civilcase in New York Evaluated the implications ofthe loss ofatransmission facilities on the power 
systernadequacy. 

,, Advised a number of clients on the issues associated with the development of mrchant transmission 
facilities. Projects included reviewing the stabls ofmerchant project development efforts, mrchant 
project stmctum, key success factors for merchant plant development and a review of merchant plant 
development opportunities worldwide. 

Renewable Enerev Policv Develoornent and Evaluation 

n Advised governments ofOntario, New Bmnswick, Nova Scotia, and Manitoba on policies for the 
promotion of renewable energy technologies. 

Advised the Ontario Select Committee on Alternative Fuels on the most promising renewable 
technologies, identified barriers to their development and adoption and proposed policies for overcoming 
these bamers. 

)) 

n Directed a project for a group of mnicipalities in Manitoba that evaluated the economic opportunity 
offered by wind projects in Manitoba and identified policies to promote the development ofManitoba’s 
wind resources. 

n Advised the Ontario Power Authority on the development of a standard offer for renewable energy 
technologies. 

Delivered a presentation on Canadian policies to promote the development ofwind energy projects. w 

Presentation reviewed federal and all relevant provincial program and policies to promote the development 
ofwind energy projects. 

>, Developed recommendations forthe Manitoba Sustainable Energy Association on policies to promote the 
adoption ofrenewable energy technologies in Manitoba. Reviewed the relative advantages and 
disadvantages ofstandard offers versus RFPs and made recommendations regarding the appropliate 
applications ofeach 

H Advised numerous electricity generation development companies on the implications and oppomnities 
presented by renewable energy policies. Developed strategic plans for a wide range of renewable energy 
technologies including large scale wind, landfill gas, biomass, anaerobic digestion, and small hydro. 

Evahrated electricity wholesale market and RECprices that would apply to landfillgas projects and n 

reviewed US federal policies that benefited these pmjecs including the production taxcmdit. 

>> Reviewed the general market forthe development of renewable energy projects in Canada and contrasted 
market conditions with those in othercountries. 

x Led the development o fa  mlticlient study that evaluated the oppomnities for wind project developmnt 
in Ontario underexisting federaland provincialprogram. 
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)) Contrasted state RPS programs by identifying eligible technologies, eligibility requirements forprojects in 
differentjurisdictions, strategies for assessing compliance, RF’S targets, and penalty provbions for failure 
to achieve the target. 

Rnancial Studi e$ 

x Performed detailed analyses ofnumerous generation projects’ financial feasibility. Analyses considered 
alternative fmancing schemes and identified strategies for enhancing project values. 

Sewed as Project Manager for assignments requiring the development ofvaluation estimates for numerous )) 

energy pmjects. Projects typically entailed modeling revenues and casts to predict cash flows and calculate 
the cumlative present worth of aftertax cash flows. The overall viability of projects were assessed by 
reviewing the status ofproject permitting efforts and financial commitments, the major provisions ofpower 
purchase agreements and steampurchase agreements. 

n Evaluated the economic and kancial  feasibility o fa  n u d e r  ofdifferent generation projects for project 
developers, project hosts, and a gas utility. Assisted in the development of a cogeneration feasibility 
assessment model. 

Speaking Engagements 

n 

>> 

“Strategies for Enhancing the Value of Your Asset”, IBC Conference, (November, 1999) 

“Electricity Restructuring Lessons Learned: Implications for Ontario”, Ontario Energy Marketers 
Association (April, 2001) 

n “Ekctricity Power Prices in the Deregulated Ontario Market, 2001 CERI Conference, (October, 2001) 

“Electricity Restructuring in the US and Eastem Canada”, World BanWCREGICERI Conference, n 

(h’ovember, 2001) 

“Prices and Price Volatility in the Ontario Wholesale PowerMarket”PowerFair 2002, (May, 2002) 

“Pricing Fundamentals in the Ontario Wholesale Power Market” PowerFair 2003, (August, 2003) 

“The Economics ofpower Generation in Atlantic Canada”, 2003 Atlantic Power Summit (October, 2003) 

“Future Opportunities in the Maritimes”, 2003 Ontario Energy Contracts Conference, (November, 2003) 

“A Perspective on Ontario’s Evolving Wholesale and Retail Power Market Structures”, PowerFau 2004, 

n 

Y 

>> 

>> 

N 

(May, 2004) 

n “Canadian Policies to Promote Wind Project Development” EUCl’s 41h Wind Energy and PowerMarkets 
Conference (September, 2004) 

“Effectively Navigatmg Ontario’s RFP Processes” Power ON Conference, (October, 2004) 

“Enhancing the Performance ofthe Maritimes Market”, 2004 Atlantic Power Summit, (November, 2004) 

)) 

)) 

x “What Will the Ontario Landscape Look Like?”, 2005 Ontario Energy Contracts Conference, (January, 
2005) 
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>> “Policies to Promote the Adoption ofRenewable Energy Technologies in Manitoba”, Manitoba 
Sustainable Energy Association, (April, 2005) 

D “Outlook for Ontario Electricity Supply & Pricing”, PowerFair 2005, (May, 2005) 

“Key Risks Affecting Ontario Electricity Consumers”, AMPCO General Member Seminar (November, >> 

2005) 

n “What Kind ofMarket Structure Would Spark New Investment?” Canadian Institute’s aneration 
Adequacy in Ontario Conference (April 19,2006) 

“Whereare Electricity Pricing Going”Insight Informtion,Cntario PowerFomm(June 15, 2006) 

“Transmission Planning and Policy Development: An Update”, APF’rO Conference (November 15, 2006) 

“Recent Developments in Transmission Access and Pricing” Insight Informtion’s a i d  Reliability and 

)) 

n 

>> 

Conpetition in the Power Sector ( December 12,2006) 

“Renewables in Ontario” Insight Info Conference (June 14,2007) 

“Report Card on Ontario’s Electricity Market” Ontario Energy Association Annual Conference 

>> 

>> 

(September 6,2007) 
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P R O C E E D I N G S  

- - -  

Deposition taken before ELEANOR M. 

EVENSEN, Registered Professional Reporter, in the 

above cause. 

- - -  

Thereupon, 

JOHN C. DALTON 

having been first duly sworn or affirmed by Notary 

Public Janelle L. Korba, was examined and testified as 

follows : 

THE WITNESS: I do. 

(Dalton Group Composite Exhibit No. 1 was 

marked for identification) 

DIRECT EXAMINATION 

BY MR. ANDERSON: 

Q. Good afternoon, Mr. Dalton, how are you? 

A .  Thank you, I'm doing well. 

Q. My name is Bryan Anderson. I'm an attorney 

for Florida Power and Light Company, and I'll be 

asking you some questions this afternoon with respect 

'to the testimony you filed in the Standard Offer 

Contract Case in docket 0801913-EQ down in Florida. 

You're familiar with your testimony, of 

course, right? 
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A .  Yes, I am. 

Q. Okay. This afternoon I'll ask you to answer 

the questions out loud with words. As you know this 

is a telephonic deposition and we need to all take 

special pains to speak clearly. 

Does that make sense to you? 

A .  It does. 

Q. If my questions are unclear or you wish them 

restated, please let me know. Otherwise I'll assume 

you understood my question. Okay? 

A .  Understood. 

(1. All right. Let me ask at the outset, 

Mr. Dalton, are you familiar with the Florida Public 

Service Commission's rules applicable to qualified 

facilities? 

A .  Generally. I've focused more in terms of the 

rules that apply to Standard Offer Contract. 

Q. And that's my next question, are you also 

familiar with the rules that are applicable to the 

Standard Offer Contract with renewables and things, 

right? 

A .  Yes, I am. 

(1. Have you reviewed prior commission orders 

which were involved in the development of the Standard 

Offer Contracts and thinas over there? 



1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

i a  

19 

20 

21 

22 

23 

24 

25 

- 
- 
- 
- 

Docket No. 080193-EQ 
Dalton Deposition Transcript 

6 of 43 
6 

MS. KAUFMAN: Do you have something s p e c i f i c ,  

Bryan you are r e f e r r i n g  to?  

BY MR. ANDERSON: 

Q.  D i d  you understand my question, M r .  Dalton? 

A .  Yes. I ' m  t r y i n g  t o  th ink  i n  terms of what 

s p e c i f i c a l l y  I have reviewed. I mean I 've  seen t h e  

rules. I might have, a t  some poin t ,  reviewed any 

decis ion t h a t  was issued with t h e  r u l e s .  But, I ' m  not  

clear i n  terms of,  you know, a l l  t h e  dec is ions  I might 

have seen. 

Q.  Other than th i s  Standard Offer  Contract 

proceeding have you p a r t i c i p a t e d  i n  any o the r  F lor ida  

P u b l i c  Service Commission proceeding? 

A .  No, I have not .  

Q.  Have you par t ic ipa ted ,  f o r  example, i n  t h e  

pending Renewable Por t fo l io  Standard Rule-Making 

workshops o r  proceedings? 

A .  

Q. 

I have not p a r t i c i p a t e d  i n  t h a t  proceeding. 

Do you consider yourself  an exper t  i n  Flor ida 

Renewable Energy Policy? 

A .  I would say I reviewed what I thought was t h e  

re levant  F lor ida  S t a t u t e  and reviewed var ious 

executive orders  issued by the  Governor. 

Q.  A r e  you an expert  i n  t h e  technological  

c a p a b i l i t y  of various forms of renewable energy i n  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Docket No. 080193-EQ 
Dalton Deposition Transcript 

"2 - 
7 

Florida? 

A .  I am an expert in terms of the general 

capabilities of renewable energy. I realize that in 

Florida there are some, you know, specific 

circumstances based on kind of resource availability 

which I don't have, I wouldn't necessarily consider 

myself an expert on. 

I think in probably the area where it's going 

to have the most significant impact would be with 

respect to intermittent resources such as wind and 

solar. 

Q. Do you consider yourself competent here tod 

to testify from the perspective of wind or solar 

Y 

energy developers in your criticisms of the Standard 

Offer Contract? 

A .  Yes, I do. 

Q. And what were you retained to do in this 

particular case? 

A .  I was retained by Wheelabrator to comment on 

the Standard Offer of Contract, which was filed by 

Florida Power and Light. 

Q. I'd like to walk you through a number of the 

points that you have raised in your prefiled direct 

testimony and ask you some questions about them, okay? 

A .  Certainly. 
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Q. Is it fair to say that one of the things 

that, concerns you have raised is the idea that FPL is 

entitled to not make purchases under the Standard 

Offer Contract when doing so would cause FPL to incur 

costs greater than it would otherwise incur? 

MS. KAUFMAN: Can you refer him to a specific 

page, Bryan, when you're talking about his 

testimony? 

MR. ANDERSON: I just asked the question and 

I was going to see if he could answer the 

question. 

THE WITNESS: Could you repeat it please? 

BY MR. ANDERSON: 

Q. Do you have any quarrel with FPL's contract 

provisions stating that the company need not make 

purchases when doing so would cause FPL to incur costs 

greater than it would incur otherwise? 

MS. KAUFMAN: I'm going to object. I f  you 

want to refer him to a specific contract that he 

can take a look at and answer more specifically. 

M R .  ANDERSON: Vicki, we just don't need to 

do this. 

him to any document. He either understands the 

question or not. 

There is no requirement that I point 

If he does not quarrel with those provisions 
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he can say so and we can move on. 

THE WITNESS: I guess there are two 

provisions identified -- 
MS. KAUFMAN: My only point, Bryan, is if you 

are talking about specific provisions in the 

contract, I just want to be sure that the record 

is clear, when you say "those provisions'' I think 

it's vague. 

BY MR. ANDERSON: 

Q. M r .  Dalton, can you answer the question? 

A .  Yes. There were two provisions identified in 

my testimony which I was concerned with, which I 

believe you might be referring to, and these would be 

sections 8.4.6 and 8.4.8. 

Q. Specifically looking at -- do you have our 

tariff sheet in front of you, original sheet number 

9.036 which contains 8.4.6 and 8.4.8? It's labeled: 

Exhibit All the first page of the Dalton Group 

Exhibit 1 that I provided you; do you have that? 

A .  That's sheet number 9.0.36? 

Q. Yes, sir, that's right. And just to be 

clear, we are talking about the first sentence of 

8.4.6; is that right? 

A .  I see that. 

Q. And the second point you raised is the first 
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sentence of 8.4.8; is that right? 

A .  That's correct. 

Q. Okay. I'm going to read to you that first 

sentence 8.4.6. It states: "After providing notice 

to the QS, FPL shall not be required to accept or 

purchase energy from the QS during any period in 

which, due to operational circumstances, acceptance of 

purchase of such energy would result in FPL's 

incurring costs greater than those which it would 

incur if did not make such purchases." 

Did I read that accurately? 

A .  It appears you did. 

Q. I'd like you to look at page A2 of Dalton 

Group Exhibit 1; do you have that? 

A .  

making. 

Q. 

A .  

I'm not sure in terms of the reference you're 

I sent you a packet of documents. 

0 kay . 
Q. You have that in front of you? 

A .  Yes, I do. 

Q. And the first page is Exhibit AI; is that 

right? We just looked at that together. 

A .  Yes. 

Q. Now turn the page. You see where it says 

Exhibit A2? 
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A .  Yes. 

Q. Okay. And you see behind t h a t  shee t  labe led  

A2: Commission Rule 25-17.086, Periods during which 

purchase are not  required.  Do you have t h a t ?  

A .  I see it. 

Q .  Okay. Now, I would l i k e  you t o  read t h e  

f i r s t  sentence of t h a t  r u l e  t o  yourself .  J u s t  l e t  m e  

know when you a r e  done. 

A .  Okay, read it. 

Q. Do you agree t h a t  language you j u s t  read i n  

Commission Rule 25-17.086 i s  almost i d e n t i c a l  t o  t h e  

language i n  FPL's  t a r i f f ,  which was paragraph 8.4.6, 

t h a t  f i r s t  sentence I read t o  you? 

A .  I would say t h a t  i t ' s  s imilar .  

Q .  

A .  I t  appears t h a t  t h e  R u l e  25-17.086 reference 

Could you explain any d i f fe rences?  

is  given t o  impairing t h e  a b i l i t y ,  t he  u t i l i t y ' s  

a b i i i t y  t o  give adequate serv ice  t o  t h e  rest of t he  

customers. And t h a t  reference i s n ' t  made i n  sec t ion  

8 . 4 . 6 .  

Q. So t h a t ' s  add i t iona l  language which probably 

could be included i n  the  agreement, bu t  i s  not,  r i g h t ?  

A .  That i s  add i t iona l  language. 

Q. Okay. L e t ' s  p lease look back a t  t h e  t a r i f f  

shee t  w e  looked a t  before,  which was Exhibi t  Al, 
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original sheet number 9.036; do you have that? 

A .  Yes, I do. 

Q. Now we'll look at section 8.4.8 again, and 

make sure you have that in front of you? 

A .  I have it in front of me. 

Q. Good, thanks. 

I'm sorry, I misreferenced you. I still want 

you to look at 8.4.6 higher on the page; do you see 

that? 

Just higher on the same page 8.4.6 is what 

I ' m  directing you to again; you see that? 

A .  I see that. 

Q. Okay. I'd like you now to please look at 

Exhibit A3 in the package of materials I sent to you, 

and flip to the second page in Exhibit A3, which in 

the top right corner says: Order number 12634, and 

docket number 820406-EUI page 23; do you have that? 

A .  Yes, I do. 

Q. And I ' m  just going to read to you the 

paragraph there ,  f i rs t  full paragraph. Is it cor rec t  

that the commission in this order at page 23 stated: 

"We have retained the provisions of the original rule 

excusing a utility from its obligation to purchase 

under certain circumstances, and have added to it to 

make clear the utility is not required to purchase 
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from a QF when to do so would result in costs greater 

than those which the utility would incur if it did not 

make such purchases.” Is that right? 

A .  When you say: “Is that right?” 

Q. Have I correctly read that portion of the 

Commission’s order? 

A .  That‘s correct. 

Okay. Now we’re ready to look back on the 

tariff sheet number 9.036, section 8.4.8. It states: 

If the facility has a committed capacity of less than 

75 megawatts, FPL may require during certain periods 

by oral, written, or electronic notification that the 

QS cause the facility to reduce output to a level 

below the committed capacity, but not lower than the 

facility‘s minimum load;” is that right? 

A .  That’s correct. 

Q. Please look now at Exhibit A4 in the Dalton 

Group Exhibit. 

Do you have that? I’d like you to look at 

the second page behind the label A4 where it says 

order number 12347, docket number 830377-EU, page 13; 

do you see that? 

A .  You want me to go to the second page? 

Q. Yes, sir, where it says page 13 in the upper 

riuht-hand corner? 
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A .  Yes, I have that in front of me. 

Q. I’m going to draw your attention to the 

second full paragraph. Just check and make sure I’m 

reading this correctly: “We do find, however, that 

the following additional performance criteria are 

reasonable and should be adopted, colon” -- and skip 
down to number 3 there -- “the QF must agree to reduce 
generation or take other appropriate action as 

requested by the purchasing utility for safety reasons 

or to preserve system integrity.” Have I read that 

correctly? 

A .  That’s correct. 

Q. Please turn to Exhibit B1 in the Dalton Group 

Exhibit 1. It’s one page, labeled Original Sheet 

number 9.032 from the Standard Offer Contracts; do you 

have that? 

A .  That was Exhibit Bl? 

Q. Yes, sir, that’s right. It’s labeled up in 

the right-hand corner: Original Sheet Number 9.032. 

Do you have that? 

A .  I have that. 

Q. And this is from the Standard Offer Contract 

also that you reviewed, right? 

A .  Just confirming that. 

Q. Thanks. 
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A .  Yes, that appears to be from the Standard 

Offer Contract. 

Q. Thanks. Please look down under number 3, 

Minimum Specifications. And then we see several 

subparagraphs 1 through 5 on this particular page. Do 

you see those paragraphs? 

A .  This is under Minimum Specifications? 

Q. Yes, sir. 

A .  Yes, I see those. 

Q. Drawing your attention to paragraph 5 it 

states: "The following are the minimum performance 

standards €or the delivery of firm capacity and energy 

by the QS to qualify for full capacity payments under 

this contract. Says availability on peak'97 percent, 

Is that right? all hours 97 percent." 

A .  That's right. 

Q. This is one of 

comment on in your test 

A .  That's correct 

the provisions that you 

mony; is that right? 

Q. Please look at Exhibit B2 in Dalton Group 

Exhibit 1. And turn to the second page. Please let 

me know when you are there. 

A .  I'm on the second page. 

Q. Thank you. This Exhibit B2, you will agree, 

is the Commission Rule 25-17.0832, Firm Capacity 
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Energy Contracts: I presume this is something you 

reviewed; is that right? 

A .  Yes, I did. 

Q. Looking at that second page, middle of the 

page, there is a subparagraph E; are you there? 

A .  E, Minimum Specifications? 

Q. Yes, sir. It goes on to state, and I quote, 

"Each Standard Offer Contract shall, at minimum, 

specify," and there is a colon, right? 

A .  That's correct. 

Q. And I'd like to draw your attention down to 

the eighth thing to be provided, which states: (8) 

The minimum performance standards for the delivery of 

the firm capacity and energy by the qualifying 

facility during the utility's daily seasonal peak and 

off-peak periods. These performance standards shall 

approximate the anticipated peak and off-peak 

availability and capacity factor of the utility's 

avoided unit over the terms of contract." Right? 

A .  That's correct. 

Q. So that's the standard to be applied in 

stating what the minimum performance standard is, 

right? 

A .  That's right. 

Q. In your work on this case, you have learned, 
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I'm sure, that the standard offer contract is based on 

FPL's next plan generating units; is that right? 

A .  That's correct. 

Q. And the type of unit which is used for the 

purposes of this contract, do you agree, is a 

three-on-one combined cycle unit? 

A .  That's my understanding. 

Q. Utilizing Mitsubishi Power Systems 

G-Technology Advanced combustion turbines? 

A .  I knew it's a G class unit, I didn't know 

it's a Mitsubishi. 

Q. Are you familiar with the term "equivalent 

availability factor"? 

A .  Yes, I am. 

Q. Are you aware those are F-Technology units -- 
I'm sorry, I skipped over a point. 

Are you familiar with FPL's operations of its 

most recent greenfield units at Turkey Point unit 

five, Martin unit eight, and Manatee unit three? 

A .  I'm generally familiar. 

Q. Those are F-series units; are you aware of 

that? 

A .  I wasn't aware in terms of whether they were 

G-class or an F-class. 

Q. Are you aware that each of the three-units I 
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mentioned, Turkey Point unit five, Martin unit eight, 

Manatee unit three, have an average to date equivalent 

availability factor of 98.6 percent, 91.3 percent, and 

97.6 percent respectively? 

A .  I wasn't aware of that. 

Q. You were not aware of that; is that right? 

A .  I was not aware of that. 

M R .  ANDERSON: Off the record for a moment. 

(Break in the proceedings) 

M R .  ANDERSON: Back on the record. 

BY MR. ANDERSON: 

Q. I believe it's your view, isn't it, that 

other utilities in Florida are available with whom 

Wheelabrator can contract for the sale of the output 

of its existing projects? 

A .  That's correct. 

Q. Do you agree that the Standard Offer 

Contracts of all the other investor-owned utilities in 

Florida are subject to the same rules we have been 

talking about? 

A .  They are subject to the same rules, obviously 

it's up to the individual utility to draft the 

specific provisions within the contract. 

Q. Have you prepared any detailed written 

analysis or comparison of the terms and conditions of 
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t he  various Flor ida u t i l i t i e s  contracts?  

A .  Is your question have I compared an  ana lys i s  

comparing the  terms of fered  by d i f f e r e n t  u t i l i t i e s ?  

Obviously I ' v e  focused on -- I have focused on FPL's 

Standard Offer Contract.  

Q .  What I asked i s  have you prepared a d e t a i l e d  

w r i t t e n  ana lys i s  of any d i f fe rences  between t h e  

various Flor ida u t i l i t i e s  Standard Offer Contracts? 

A .  No, I have not .  

Q. Is it your view t h a t  regulatory proceedings 

outs ide of t h e  S t a t e  of Flor ida are not  relevant t o  

the  subject  matter of t h i s  docket? 

A .  Yes, I would say t h a t ' s  a very broad 

question, and I would th ink  t h a t  regula tory  

proceedings t h a t  have a d i r e c t  bearing i n  terms of ,  

you know, avoided c o s t s , . t h a t  would have a bear ing on 

t h i s  docket. 

Q. Did you help prepare o r  d id  you review 

Wheelabrator's responses t o  FPL's f i r s t  se t  of 

i n t e r roga to r i e s  numbers 1 through 15 i n  t h i s  

proceeding? 

A .  Yes, I helped prepare some of those 

responses.  

Q .  A r e  you aware t h a t  i n  i t s  response 

Wheelabrator s t a t e d  information regarding proceedings 
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outside the State of Florida is not relevant to the 

subject matter of this docket, is not reasonably 

calculated to lead to the discovery of admissible 

evidence, and is overbroad, and that was in response 

to FPL interrogatory number three? 

Did you review or approve the language I just 

read? 

A .  I was not involved in terms of drafting that 

response. 

Q. And you agree no witness, other than you, has 

submitted any testimony on behalf of Wheelabrator, 

right? 

A .  That's correct. 

Q. Do you agree or contend that information 

regarding negotiations of Standard Offer Contracts 

outside the State of Florida is not relevant to the 

subject matter of this docket, is not reasonably 

calculated to lead to discovery of admissible 

evidence, and is overbroad? 

MS. KAUFMAN: I'm going to object because you 

are asking for a legal opinion there, 

Mr. Anderson. 

MR. ANDERSON: I'll ask another question. 

BY MR. ANDERSON: 

Q. Mr. Dalton, do you rely upon your knowledge 
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or background regarding negotiations in any state 

other than Florida in providing your testimony here 

today? 

MS. KAUE'MAN: I'll object, that's overbroad. 

In regard to what? Any of his testimony? 

BY MR. ANDERSON: 

Q. 

A .  

Q. 

Please respond to the question. 

Can you repeat the question? 

Let me try again. 

Have you helped anybody ever with a contract 

negotiation for a Standard Offer Contract? 

A .  I have helped draft Standard Offer Contracts. 

Q. How about have you helped the people 

negotiate renewable energy contracts? 

A .  Yes, I have. 

Q. Do you rely on your background and experience 

negotiating those contracts in offering your opinions 

here today? 

A .  Yes, I do. 

Q .  That's what puzzles me, because the responses 

that you reviewed and approved say that negotiations 

outside the State of Florida are not relevant to the 

subject matter of this docket; do you agree with that? 

MS. KAUE'MAN: I'll object. That's not what 

Mr. Dalton testified. 
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MR. ANDERSON: He can answer the question. 

MS. KAUFMAN: I just want you to 

appropriately characterize what he said, Bryan. 

THE WITNESS: As I said earlier, I did not 

approve this response. I didn't draft the 

response. 

BY MR. ANDERSON: 

Q. Is your position that contracts outside the 

State of Florida are not relevant to the subject 

matter of this docket? 

MS. KAUFMAN: Again, I object, you are asking 

for a legal conclusion. 

MR. ANDERSON: I'll ask a different question. 

BY MR. ANDERSON: 

Q. Did you rely upon any information considering 

past experience with contracts outside the State of 

Florida in offering your testimony we are talking 

about today? 

A .  Yes, I did. 

Q. Did you review or approve the stated 

requested response that states -- this is number seven 
-- that information regarding contracts outside the 
State of Florida is not relevant to the subject matter 

of this docket? 

A .  I didn't draft that response. 
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Q. You refer in your testimony to the Standard 

Offer Contract Program in Ontario; is that right? 

A .  That's correct. 

Q. And a capacity value calculation from New 

York? 

A .  Correct. 

Q. Can you explain why it's Wheelabrator's 

position why you refer and rely on those things while 

the things which we have just talked about state that 

other states are not relevant? 

MS. KAUFMAN: Again, I'm going to object, you 

are asking him for a legal conclusion, and he is 

not -- that's not within the bounds of his 
testimony. 

MR. ANDERSON: Let's take two steps back, 

Vicki. I'm entitled to ask the witness what the 

basis of his opinion is. 

MS. KAUFMAN: I agree. 

MR. ANDERSON: And your client provided 

interrogatory responses that none of this is 

relevant and none of this needs to be provided, 

and your witness contradicts you. 

So, I'm very troubled by that, and that's why 

I'm asking these questions and I'm entitled to an 

answer. 
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MS. KAUFMAN: I don't agree with your 

characterization of my client's position, but we 

don't need to argue about that on the record. 

And I agree you are entitled to ask Mr. Dalton 

the basis for his opinion. 

What I disagree with is you asking him to 

give you his legal view as to whether objections 

are appropriate or what is relevant and what's 

not relevant. 

MR. ANDERSON: Vicki, I'll stop asking these 

questions if you will agree that his testimony 

concerning other states or other contracts should 

be stricken. 

MS. KAUFMAN: Then I'm not going to agree to 

that, Bryan, but I'd be happy to talk to you 

off line. 

MR. ANDERSON: All right. 

BY MFL ANDERSON: 

Q. Mr. Dalton, could you tell us what your 

understanding is of a feed-in tariff? 

A .  I guess I would distinguish a feed-in tariff 

from a Standard Offer Contract in that a feed-in 

tariff typically is based on costs, whereas Standard 

Offer Contracts are more typically based on values. 

Q. Would you agree that feed-in tariffs usually 
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involve paying a premium rate for renewable ene,rgy? 

A view over the economic value of the generation? 

A .  That's a very open-ended statement in terms 

of premium rate. 

is the specific rate for the feed-in tariff. 

One needs to step back and say what 

Q. Let's be specific then. You are familiar 

with the Ontario Power Authority Renewable Energy 

Standard Offer Program Contract? 

A .  Yes, I am. 

Q. Is that a feed-in tariff type of program? 

A .  No, it's not. 

Q. Could you look at your direct testimony 

please, page 14? Do you have that in front of you? 

A .  I have it in front of me. 

Q. Could you please look at lines 11 through 14 

where you state: FPL SOC does not encourage 

development of the renewable energy resources in the 

state. The best indication of this is the fact that 

not a single renewable energy resource developer has 

executed FPL's SOC since January 2006, when it was 

first put in place. Is that accurate, what I read? 

A .  

Q. And that's your view in this case, right? 

A .  That's right. 

Q. Are you aware FPL's Standard Offer Contract 

That's what the testimony says. 
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and tariff schedule have been protested by intervenors 

since 2006? 

A .  I know that Wheelabrator protested, I 

believe, the 2007 Standard Offer Contract filing. 

Q. Are you aware that in the prior year, 2006, 

that after FPL filed its Standard Offer Contract on 

April 3, 2006, the Florida Industrial Co-Generation 

Association petitioned the FPSC for a hearing on the 

Standard Offer Contract? 

A .  I'm not aware of that. 

Q. Are you aware that Florida Public Service 

Commission on September 21, 2006, recommended that, 01 

found that due to the protest that the Standard Offer 

Contracts were not in effect? 

A .  I was not aware of that. 

Q. And, as.you said for this year's Standard 

Offer Contract it's your client, Wheelabrator, that 

has filed the petition, right, protesting the Standard 

Offer Contract? 

A .  That's correct. 

M R .  ANDERSON: Off the record. 

(Discussion held off the record.) 

MR. ANDERSON: Mr. Dalton, FPL does not have 

anymore questions for you. We really thank you 

very much for your time today. 
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Do any other parties have questions? 

MS. HARTMAN: This is Jean Hartman, I have a 

couple of questions. 

CROSS EXAMINATION (John C. Dalton) 

BY MS. HARTMAN: 

Q. Mr. Dalton, my name is Jean Hartman and I'm 

the commission attorney assigned to this docket, and I 

appreciate your time this afternoon. 

A .  Good afternoon. 

Q. Afternoon. If at any point during my 

questions you don't -- you need a break or if you need 

some clarification regarding any of the terms I use, 

could you please let me know, otherwise I'll assume 

you understand everything I'm saying. 

A .  I'll do that. 

Q. If I could please refer you to Rule 

25-17.0324 Ea? 

That is in the packet Mr. Anderson 

distributed, Vicki. 

MS. KAUFMAN: I'm not sure if it's in the 

packet. 

MR. ANDERSON: May I assist? That was group 

Exhibit B2, page 2. 

MS. KAUJ?MAN: Thank you. 

MS. HARTMAN: Thank you. 
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BY MS. HARTMAN: 

Q. I'm referring to the section: These 

performance standards shall approximate the 

anticipated peak and off-peak availability and 

capacity factor of the utility's avoided unit over the 

term of the contract. 

A .  I see that. 

Q. Okay. If a renewable energy facility 

operating under contract cannot maintain the committed 

capacity output for more than four hours due to 

intermittent nature of the facility, how can that 

performance of the contracted generator be said to 

approximate a generator capable of operating at a full 

rating for as long as several consecutive days if it 

is needed? 

A .  I guess the point of distinction that I would 

make here, and I would -- what I would do is step back 
and look at the objectives of the Standard Offer 

Contract rules based on the direction provided by the 

legislature. In there the legislative found it was in 

the public interest to promote the development of 

renewable energy resources in the state. 

So, with that as kind of a guiding overriding 

principle, I would think that it is appropriate to 

better reflect and consider the performance 
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characteristics of renewable energy resources. 

I think that where we have been to date we 

found there is a subjective to promote renewable 

energy in Florida, and the market response I think has 

not been what everyone would like, and as a result 

people are looking at other policies. 

So, what I've suggested is that it is 

appropriate to give consideration to a broader 

portfolio of renewable energy resources, and reflect 

that while maybe biomass energy resources have a hard 

time sustaining output for 24-hour periods for 

capacity test, that it is more appropriate to consider 

a shorter 4-hour window for the performance of that 

test, and to recognize that by being more permissive 

in allowing a shorter capacity test period you are 

more likely to be encouraging the development of 

renewables. 

And that while one unit output might be 

reduced slightly in a specific hour, through a 

portfolio of resources you might get another unit that 

is performing more than its rated capacity or the 

average over that &hour period. 

Q. Thank you. How would the inherently variable 

generations for which you propose a shorter averaging 

period of 4 hours fit into a utility's operation which 
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would be based on a continuous 24-hour b a s i s ?  

A .  I ' m  not  su re  i f  I follow t h e  quest ion.  I 

th ink  t h a t  what I 've suggested is  t h a t  what w e  are 

t a lk ing  about here i s  what is the  appropriate  bas i s  

f o r  determining capaci ty  payment, and t h a t ' s  been kind 

of the  focus on my comments. 

There i s  another i s sue  i n  terms of t h e  

v a r i a b i l i t y  of output and what t h a t  means f o r  energy 

payments, but i s  your focus i n  terms of  t h e  capac i ty  

value of t he  resource? 

Q, Well, how do you ge t  those two toge ther  then, 

capaci ty  and payment? 

MS. KAUFMAN: I ' m  going t o  a s k  M s .  Hartman i f  

you can maybe c l a r i f y  the  quest ion? But 

M r .  Dalton, i f  you understand you can answer i t .  

THE WITNESS: Would t h e  cour t  r e p o r t e r  read 

the  question back t o  m e ?  

(A port ion of the  record was read by t h e  

r epor t e r .  ) 

MS. HARTMAN: I th ink  you want t o  go back t o  

the  f i r s t  question I asked or,  I ' m  sorry,  t h e  

question r i g h t  before t h a t .  

THE WITNESS: That 's  cor rec t ,  t h a t  would help.  

BY MS. HARTMAN: 

Q. L e t  m e  j u s t  state it again.  How would you 
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propose a shorter averaging period of 4 hours, how 

would you propose that fit into a utility's operation 

which may be based on a continuous 24-hour 

performance? 

A .  I think that the focus here is on what is the 

capacity value and what is the appropriate payment for 

capacity values. And I think that the issue is when 

is the utility likely to experience peak loads and 

what is going to be the availability of generations 

during this peak load period. 

So, typically peak loads are experienced over 

relatively narrow windows of time. So, you know, you 

wouldn't expect peak loads to be sustained, for 

example, for a 24-hour period. My thought is that 

using a &hour capacity test doesn't necessarily have 

to adversely affect the reliability of the system by 

resulting in payment for capacity that, in effect, 

isn't there. 

I think that the second element of this is 

the capacity test and then there's the payment for 

capacity. And what I propose essentially insures that 

a very similar approach is employed by FPL. I've just 

used availability provisions that were more inline 

with what other utilities have offered, and more 

inline with the actual historical operating 
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performance of FPL's combined cycle gas turbine fleet, 

as reported in the GPIF filing. 

Q. Thank you. Did you help prepare or review 

Wheelabrator's response to staff interrogatory number 

one? 

A .  Let me get that in front of me. 

Q. Okay. 

A .  Yes, I did. 

Q. Thank you. Is it correct then that in 

response to staff interrogatory number one to 

Wheelabrator, or that Wheelabrator proposed an 

availability requirement of 89 percent for biomass 

generation? 

A .  Yes. What we proposed was that if you 

achieve a capacity factor of 89 percent or greater, 

then you wouid be eligible for the full capacity 

payment. 

Q. In response to Part €3 of that interrogatory 

Wheelabrator refers to the Progress Standard Offer 

Contract, and states that the proposed availability 

target is consistent with that used by Progress. 

Could you please explain the reasoning for 

Wheelabrator's suggestion that the requirement 

included in the Progress Energy Contract is 

appropriate for Wheelabrator's Standard Offer Contract 
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to supply capacity and energy for FPL? 

A .  I guess what I was trying to do is looking at 

the 91 percent capacity factor requirement in the FPL 

contract, based on many different contracts I've 

reviewed never seen such a high capacity factor or 

availability factor requirement to receive a full 

capacity payment. 

So, I went to look at what other utilities 

offered. And both FPL and Progress Energy have the 

same avoided unit. They're both combined cycle gas 

turbine units. 

only required an 89 percent capacity factor to receive 

a full capacity payment. 

And I just noted that Progress Energy 

The second thing that caused me to believe 

that was an appropriate target was the receipt of full 

capacity payment, was that consistent with the 

equivalent availability factors that are represented 

in the GPIF filing for FPL for the various combined 

cycle gas turbine unit. 

Q. I wanted to talk to you a little bit about 

the similarities and differences between 'the Progress 

avoided unit and the FPL avoided unit. 

Do you know if they have the same capacity 

rating? 

A .  I don't know if they have the same capacity 
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rating. 

important unit is the determinant of what is going to 

be the underlying availability of the technologies is 

the technology itself, and the fact they're a combined 

cycle gas turbine is probably, to my mind, the most 

relevant. 

Q. 

I would expect that probably the most 

And I think you answered the question earlier 

but let me ask, do you know if they have the same 

manufacturer? 

A .  I don't know if they have the same 

manufacturer. 

Q. Do you know if there are any differences in 

burners, oxygen flow, or other elements of combustion 

technology? 

A .  I don't know. 

Q. Okay. Do you know if there are differences 

in fuel supply? 

there are -- they have different contracts for 
transportation or chemical content? 

And by that I mean do you know if 

A .  I'm not aware of that. These would be 

avoided units and, obviously for the FPL unit, it is 

going to be in service in -- I believe scheduled to be 

in service in 2014. So, I suspect that those 

contractual arrangements are currently in place. 

Q. Regarding the nature and use of the Standard 
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Offer Contract, Mr. Dalton, you provided several 

suggestions for change and said in your view should be 

made to FPL's Standard Offer Contract; is that 

correct? 

A .  That's correct. 

Q. Could you explain, in general, the reasons 

that underlie the suggestions you have made? 

A .  Certainly. I think that the starting point 

is recognizing what is the underlying objective here. 

And that's to promote the development of renewable 

energy resources in the state. 

And, obviously, what has driven that 

objective is the recognition of the broad-based 

benefits that renewable energy resources offer. 

And based on my review of the Standard Offer 

Contract and my experience with Standard Offer 

Contracts and power contracts in general, I came to 

the opinion that there were a number of contract 

provisions prior generation developers, renewable 

energy project facility developers bear considerable 

risk causing them to be reluctant to enter into the 

Standard Offer Contract. 

And these are specifically outlined in my 

testimony. And I can go through each one of those 

different provisions, if you would like. 
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Q, No, thank you. 

Would your suggested changes -- well, let me 

back up. 

Would your suggested changes -- sorry, I need 

Hold on please. to go off record for a second. 

(Break in the proceedings.) 

MS. HARTMAN: Sorry. Back on. 

BY MS. HARTMAN: 

Q. Would your suggested changes have a similar 

impact for renewable generations if Wheelabrator had a 

different technology or didn't use waste to energy 

generations? 

I'm sorry, I need to go offline for a second 

(Break in the proceedings) 

MS. HARTMAN: I'm sorry, back on the line. 

BY MS. HARTMAN: 

Q. Mr. Dalton, would your suggested changes have 

similar impact for renewable generations using other 

technologies, such as solar or wind? 

A .  I would say that if you look at my proposed 

changes, and there is four fundamental changes that 

are proposed to the Standard Offer Contract, there's 

only one which might be viewed as not being as 

understanding of the specific circumstances of solar 

or wind, and that would be the provisions pertaining 



Docket No. 080193-EQ 
Dalton Deoosition TranSCriDt c 

c 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Exhibit KMD-l&ge 37 of 43 

37 

to the annual capacity billing factor. 

And the issue there was in establishing its 

capacity value FPL has used a combined cycle unit, and 

a combined cycle that capital costs which are used to 

establish the capacity value for a combined cycle 

unit. 

One element of those costs really isn't 

strictly a pure form of capacity. 

have standard such as employed in New England or in 

New York where capacity value is established based on 

your availability during narrow periods which reflect 

when peak demand conditions are experienced, if one 

were to have such a framework in place, the 

appropriate capacity payment would need to be lower 

and some of the value associated with capacity in the 

current capacity payment would need to be allocated to 

So, if one were to 

energy payments. 

And I viewed this such financial engineering 

for the purposes of this testimony is beyond the 

appropriate scope. 

for this provision which would cover, you know, many 

of the existing renewable energy facilities in 

Florida. 

And so what I offered was changes 

And it is my understanding that biomass 

facilities represent about two-thirds of the renewable 
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capacity in Florida, so I thought it was appropriate 

to offer a recommendation that would recognize their 

likely operating profile. And which, in turn, was 

consistent with provisions that progress energy used, 

and as well consistent with the operating performance 

of some of FPL's combined-cycle gas turbine units. 

But the other three provisions that I have 

suggested should be revised. Those would be changes I 

think that would enable the development of a broad 

range of renewable technologies in Florida. 

the commission were to determine that those were 

appropriate changes, I think it would have a favorable 

And if 

affect in terms of promoting the legislature's 

objectives of promoting the development of renewable 

energy sources in Florida. 

MS. HARTMAN: Thank you, I have no other 

questions. 

MS. KAUFMAN: Back on the notary thing, I 

have done this three times to Miss Janelle and 

each time it has bounced back. 

THE WITNESS: If you send it to me I guess 

I've got it, I'll make sure it gets sent. 

MS. KAUFM.4N: Very good. And I guess we 

should go back on the record to state that 

Mr. Dalton does not waive reading and signing. 
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MR. ANDERSON: Could you state your address, 

Mr. Dalton, so we have that for the record? 

THE WITNESS: 706 West Street, Carlisle, 

Massachusetts. Carlisle is spelled 

C-A-R-L-I-S-L-E. And the ZIP code is 01741. 

MR. ANDERSON: And I have nothing further. 

We're off the record. 

(Discussion held off the record.) 

MS. KAUE'MAN: What is your turnaround, 

Ms. Court Reporter? 

COURT REPORTER: Turnaround is requested by 

Mr. Anderson e-mail by Friday. 

(Discussion held off the record.) 

MS. KAUFMAN: Why don't I talk to Bryan then, 

I don't need it expedited. 

(Witness excused. ) 

(Deposition was concluded.) 
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C E R T I F I C A T E  

THE STATE OF FLORIDA 

COUNTY OF PALM BEACH 

I hereby certify that I have read the 

foregoing deposition by me given, and that the 

statements contained herein are true and correct to 

the best of my knowledge and belief, with the 

exception of any corrections or notations made on the 

errata sheet, if one was executed. 

day of , 2008. - Dated this 

JOHN C. DALTON 

#61866 
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ERRATA SHEET 

I N  RE: FPL P E T I T I O N  FOR APPROV. CR: ELEANOR EVENSEN 

DEPOSITION OF: JOHN C .  DALTON 

1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

- 
- 
- 

TAKEN: 12/17/2008 

Do N o t  Write On T r a n s c r i p t  

CHANGE LINE 

# 61866 

- E n t e r  C h a n g e s  H e r e  

REASON CHANGE 

s iuned  errata sheet t o  Please f o r w a r d  the o r i a ina l  
t h i s  off ice  so tha t  cosies hay-be dis t r ibuted t o  a l l  
parties. 
U n d e r  penalty of per jury,  I declare t h a t  I have 
read my deposition and t h a t  it i s  t r u e  and correct 
subject t o  any changes i n  form o r  substance entered 
here. 
D a t e  : SIGNATURE OF DEPONENT: 
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REPORTER'S CERTIFICATE 

STATE OF FLORIDA 
COUNTY OF PALM BEACH 

I, ELEANOR M. EVENSEN, Registered 
Professional Reporter and Notary Public in and for the 
State of Florida at Large, do hereby certify that I 
was authorized to and did report said deposition in 
stenotype; and that the foregoing pages are a true and 
correct transcription of my shorthand notes of said 
deposition. 

I further certify that said deposition was 
taken at the time and place hereinabove set forth and 
that the taking of said deposition was commenced and 
completed as hereinabove set out. 

I further certify that I am not an 
attorney or counsel of any of the parties, nor am I a 
relative or employee of any attorney or counsel of 
party connected with the action, nor am I financially 
interested in the action. 

The foregoing certification of this 
transcript does not apply to any reproduction of the 
same by any means unless under the direct control 
and/or direction of the certifying reporter. 

DATED this 18th day of December, 2008. 

ELEANOR M. EVENSEN 
# 61866 



c 

1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Docket No. 080193-EQ 
Dalton Deposition Transcript 

1- _- 
43 

DECEMBER 18, 2008 

Mr. John Dalton 
706 West Street 
Carlisle, Massachusetts 
01741 

# 61866 

RE: Florida Power & Light Company's Petition for 
Approval of Renewable Energy Tariff and Standard 
Offer Contract. 

Please take notice that on December 17, 
2008, you gave your deposition in the above-referred 
matter. At that time, you did not waive signature. 
It is now necessary that you sign your deposition. 

Please call our office at the below-listed 
number to schedule an appointment between the hours of 
9:00 a.m. and 4:30 p.m. Monday through Friday at the 
Esquire office located nearest you. 

If you do not read and sign the deposition 
within a reasonable time (i.e., thirty (30) days 
unless otherwise directed), the original, which has 
already been forwarded to the ordering attorney, may 
be filed with the Clerk of the Court. If you wish to 
waive your signature, sign your name in the blank at 
the bottom of this page and return it to us at 515 
North Flagler Drive, P-200, West Palm Beach, Florida, 
33401. 

Very truly yours, 

Eleanor M. Evensen 
Esquire Deposition Services 

I do hereby waive my signature: 

cc: Via transcript (Bryan Anderson, Esquire) 

File copy 

(Vicki Kaufman, Esquire) 
(Jean Hartman, Esquire) 
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It i.. thuefor., 

By ORDER of the Ilorida Public Cervicm ODuimmion. thie 
day of 0ctob.r. 1983. 
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In  re: Proceedings t o  Irplcacnt ) WCKET 110. 030377-EU 
Co5eneration Rules O R E R  ItO. 1324'1 

ISSED: - - -  
The follouing Comissioners pert iclprted in  the disposit ion of 

t h i s  ratter: 

JOSEPH P. C K S S i  

IEATIE NICHOLS 
JOHN R. rwxs. III 

- 
BI THE co:mIssIoII: 

On Septerber 2. 1983 the CormissiGn ra5stantfal ly rerfsed Rule 
25-17-80 through Rule. 25-17.89. F.A.C. hereinafter referred t@ as the 
caaenaation rules. The revisions codified reffncnenrs of t h e  
CcmiSSion's cogeneration pol icy developed in  Oozkct Ko5. BIOZ96-EU. 
822115-EU. m d  820165-EU; developed a mth$dolosy for deteminfng U8e 
cas: effectiveness of u t t l i t y  paynrnlr f o r  the purchase o f  fim ea acCLy . and eaerg)r fMa cogenerators and snall p o w e r  producers; and cstab!isbed 
8 statewide standard of fer  for t h e  purchase of fim capacity and cncrgy 
iroa copera tors  and -11 pww producers (hereinafter r e f e r r e d  t o  as 
Qualifying Fac i l i t ies  o r  QFs). 

This dicl;et was opened by the Coaissfon'r mrn mtion p m a a h t  
to Rule 25-17.83(4) on August 16. 1983 t o  d r temhc  the r lr :nide avo(dod 
un i t  for t h e  purpose o f  detemlning the need for. tfciqr, and prfc ing o f  
fin capacity and energy purchases frow QFs. Also. certsin other aspccts 
Of fsrp1tccnta:ion of the revised rules were addressed in t h l s  procecding. 

Sever21 partfes formally fntervened fn these proceedings. They 
were: Florida Pontr Corporation; Florfda Power 6 L i s h t  Cocpcy; Florid* 
Public U t i l i t i e s  CMpany; 6ulf Power Company; Tsq~a Clcctr fc C q 8 1 r ~ :  
FarcCand Industries. Inc.; Florida Crushed Stone Coqa~y; International 
Hineralr and Chcaical Corporation; U S .  Sugar Corporation; H. R. Grace b 
coqany; Resources Recovery. Oade County; I ~ t r o p a l i t m  Dade COUnlK 
Conserr,. Inc.; Broward Count).; U.S. steel Corporstion; Roystw C q a n y ;  
Da'+;an O i l  Hill C q a n f i  and St. Regis PIpW COqIanY. 

On January 6, 1984. a prehearing Conference ws held. W i t h  tlre 
rbwe  l is ted intervenors In  attendance, the parties aqtccd t o  
prehearing amrantun uhich established 45 substantive issutr  and 1 Icga] 
fSSue t o  be addressed a t  the hearing. 

Public hearlngs were held on January 13 on4 19. 19% snd on 
February 14 and 23. 1984. Sworn test fwny was received f ro2  11 UltneSlCS 
on behalf of . the  $nterrcnors l l s ted  rbovr as well a5 LCSiip3ny I Y  the 
Comission staff. 

. 

In-Service Date o f  Staterlde Auoided Un i t  

Rule 25-17.83(4) requires the  Conissfon tu  dcslgnattc a 
sbte* ide aroideC w i t  for the purpose o f  detereining the need for. 
t i e i n 5  and pricing of f i r m  capacity and energy purchaser f r o n  QFs. Ihts 
aW0.d t o  pricing Q f  capacity and energy ref lects the Cornissfon's long 
Itandfn9 Policy t h a t  the need for rdditfonal capacity by FlorfQa 
u t l l f t f e s  should Be deterwined frm a statelride perspective rather than 
S i q l Y  focusing on the isolated needs of  the int ividual Flor ida u t i l i t y  
system- This pol icy is derived fron Section U6.O:O). F l o r f d l  . 
Statutes.  which states: 

FLQRU)A PUBLIC SERVICE COMMISSION 
DOCKET No.mbl'l?EQ E X m w -  ? 

3D70-Kf  
I !  WITNESS K O  M I  M. T, -3) - COMPANY F L  R d  er a m b d * A  

DATE 01 aa,h9 
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JWregl  basis. QFs should also be requ$rcd t o  a r i n t a i n  D' '10 
pFCenk caprci ty  factor  during on eak hours on a 12 WFth r 0 1 l i n g  

6570 b u r l  out of a t o t a l  of 8760. are considered to  be of f  peak hours. 
the Uc:lit{ei fear t h a t  a QF could generate a l l  its r e q u i r e 6  ene rgy  
dwi"? *ff peak hours and hence nake no contrf5ution to  t h e  deferral of 
' 3 : i t ~ w a l  capacity construction. 

While we are s o d a t  s m a t h e t i c  to this concern. ut are 

rvcra* basis.  Since approximately 7 ! percent of t he  hours  tn t h e  yea r ,  

- 

unconrnWed t h a t  an absolute 70 b6rcent on peak capaci ty  f a c t o r  ( 5  
n*cesrb-~. Ye no:* t h a t  during cross emninrtfon none of t h e  utility 
?l*es%s were able t o  produce a specific study showing t h a t  t hey  w u l d  
n' W 4 ? c  LO defer additional caoacity construction unless they r e c e i v e d  
In arw*g of 70 percent of theii  c o n b a c t t d  cogeneration c a p a t i t y  dursng 
an p* hours. Accordingly, we decl ine to adopt t h i s  s d d i t f o n r l  -.. rquir-nt  a t  t h i s  t ina But w i l l  continue t o  w n t t o r  t h e  performance Of 
y's . ..th respect t o  our goal of deferring add i t iona l  CbpaCftY 
c'nsr-LTtfon I n  FlOridl. 

We do f ind,  however. t h a t  the followlng nd t i t i ona l  p e r f m r n c c  . 
critcri* are reasonable and should be adoptedt 

' (11 

(21 

, (31 

The QF rust agree t o  provide m n t h l y  gsncrat ion 
e5tiUtes by October 1 f o r  the next calendar  
year; and 

The QF ous t  agree t o  p r o q t l y  update the yearly 
generation schedule whn, any changes are 
dsternined necessary. and 

The QF must agree t o  reduce gcnerrtion or t a k e  
other appropriate action as requested by the 
purchasing u t i l l t y  for  s a f e t y  reasons or  t o  
preserve system integrity;  and 

The QF aust agree t o  coordinate schedvled outages 
w i t h  the purchasing u t i l i t y ;  and 

The Q i  oust agree t o  c q l y  w i t h  the purchasing 
u t i l i t y ' s  reasonable requests regarding d a i l y  or 
hourly c o m n i c a t i o n s .  

In addftior t o  the above perforname a i t e r f a .  we f i n d  ' t h a t  

'')azwc i b s c r v i c e  status. Th i s  additional requirecent i s  neCCSSarY 

coerc:+, l  in-service da t e  of a Qf w i l l  be defined as t h e  l i r s t  day of 
D3nL:h f o l l w i n g  the successful conpletion of t he  QF na in ta in ing  an 

kflw)tt output, as catered a t  the  point  of intcrconncction. equal 
' 0  or +cater than t h e  QF'S contractual ly  comi t t cd  capaci ty  f o r  8 24 

3cr '30:. ye fully expect each Q; t o  coordinate the s e l e c t i o n  of and 
eWra:;?-* of f r c i l i t y  during t h i s  t e s t  period with t h e  purckasfng 
rlflief. -io insure t h a t  t h e  pertormncc O f  the ,QF during t h i s  24 hour  

c4?3:fz.* c a y x n u  t o  a Qi should not c o w n c e  u n t i l  t h e  QF h a s  a t t a i n e d  

The  
- t9 Pro:.w,t ratepayers froa t h e  r i sk  associated wi th  sp- .calative 

c6nstroi.;ion by QFs a y ~  which t h i s  CoUdSSiOn her no Control. 
' 

~ 

. paiod i : ~  r e f l c c t i r *  of- the mtfc ipa ted  dry t o  day operation of t h e  Q F .  

Ye further f i n d  t ha t  during t h e  first twelve m n t h s  d b i n g  
r h k h  '&,e erformnce c r i t e r i a  are Srrposed. the QF's capac i ty  f a c t o r  

q' " 0  the  purchasing u t i l i t y  for  t h e  n d c r  of m n t h s  s ince  t h c  
p'r'wa-ce c r i t e r i a  becarre applicable by the proouct of t h e  nur3er Of 

'Ib the  months which have transpired times the mximun c o r n i t t e d  ' 
c4PJci+J o f  the QF. This calculation should be perfomed each month 

t+%sh mnths  have transpired to ca l cu la t e  a true 12 m n t h  rO1ling 
'"erJJI i -wac i ty  factor.  

*i: ca!culrtcd by diyidfng the  SUO O f  the kflowatt  hours Sold by 
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In Re: Planning Hearings on Load Forecasts Generation Expansion Plans, and 
Cogeneration Prices for Florida's Electric Utilities 

DOCKET NO. 910004-EU; ORDERNO. 24989 

Florida Public Service Commission 

1991 Fla. PUCLEXS 1386 

91 FPSC 8560 

August29, 1991 

1'11 
The following Commissioners participated in the 

disposition of this matter: THOMAS M. BEARD, 
Chairman; J. TERRY DEASON; BETTY EASLEY; 
MICHAEL McK. WILSON 

OPINION: FINAL ORDER 

BY THE COMMISSION 

As a result of the revision of the cogeneration rules 
@ocket No. 891049-EU), we initiated a proceeding to 
approve new standard offer contracts. Pursuant to order 
No. 23625, each utility was required to tile by October 
30, 1990, its most recent ten-year generation expansion 
plan, a standard interconnection agreement, and one or 
more standard offer contracts designed to avoid the 
construction of capacity identified in its plan. 

A hearing was conducted in this docket on May 20, 
22, and 23, 1991. Pursuant to Order No. 24142, the 
scope of this hearing was limited to those issues 
necessary to approve firm capacity and energy tariffs, 
standard offcr contracts, as-available energy tariffs, and 
standard interconnection agreements. 

' FPC'S FORECASTS, ASSUMPTIONS, AND 
GENERATION ALTERNATIVES 

1. FPCS RELIABILITY CRITERIA 

2. FPCS LOAD FORECAST 

3. FPC'S CONSERVATION FORECAST 

4. FPC'S FUEL FORECAST 

5. FPC'S UNIT PERFORMANCE FORECAST 

6. FPC'S PURCHASBD POWER FORECAST 

7. FPC'S STRATEGIC 1.21 CONCERNS 

8. FPCS AVOIDED UNIT GENERATING 
TECHNOLOGIES 

9. FPC'S SUPPLY SIDE ALTERNATIVES 

IO. FPCS APPROPRIATE GENERATION 

I. FPC'S RELIABILITY CRITERIA 

Florida Power Corporation (FPC) utilizes a dual 
criteria, consisting of a 0.1 Loss of Load Probability 
(LOLP) and a 10% winter merve margin. These two 
reliability criteria have been used by FPC for some time 
and they arc indicators of different system, requiremenb. 
A reserve margin is an indicator of the systems ability to 
serve the system-wide seasonal peak demand. The 
percentage of reserve, usually expressed as a percentage 
of peak demand, is maintained in order to allow for 
variations in load and unit availability. The actual 
percentage planned is a judgement based on the utility's 
size and its interconnections to neighboring utilities. A 
LOLP criteria is an indicator of the system's abiiity to 
meet daily peak demands. This method considem the 
forced and planned outage rates of the utility's units, as 
well as the probability of emergency assistance, if 
needed. 

, While these two criteria arc adequate, they can only 
be as good as the assumptions that go into the planning 
process. For example, the LOLP [*3] calculation is very 
sensitive to assistance from other utilities. Both criteria 
are also sensitive to errors in load forecasts. These two 
arcas seem to be the major cause of FPC's near term 

EXPANSION PLAN 
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for inclusion in its standard offer tariff that would allow All parties to IS oc et ave sh u ate to FPL's 
for a credit to the QF if a benefit occurs to FPL as a position or have agreed not to object to the stipulation on 
result of the purchase of firm capacity and energy from this issue. Based upon our Staffs analysis, we will 
the QF. accept the stipulation of the uarties that the oueratina 

intervenors criticized this language as being too vague. 
We agree that this language can and should be modified 
to be more favorable to the QFs while maintainiig 
revenue neutrality for FPL's ratepayers. FPL has agreed 
to modify the language in section 12.12 to specify which 
taxes the QF will be responsible for paying, by 
substituting the language it has provided in Exhibit 26. 

i 

performance -requirements & FPL's standard off& 
contract reasonably reflect the wrformance of PPL's '' FPL'S OFFER TAX pRovIsloN 

Appendix C to FPL's standard offer contract 
provides the computation of the monthly capacity 
payment made to cogenemtors. FPL proposes an 
adjustment which exponentially reduces the QFs 
capacity payment in a month when the twelve-month 
rolling average of the on-peak capacity factor is below 
the avoided unit miniium. This adjustment broadens 

FPL originally proposed lawuaae in its tariff which avoided unit _ _  
11. FPL'S SLIDING SCALE CAPACITY made the QF liablk kr any taxes or impositions for 

which FPL would not have been liable ifit had Droduced I. _ _  _.- 

the range of performance in which the QF can be paid for 
performance the QF to provide 
capacity during FPL,s peak pniods. 

Exhibit 26 contains tariff language which specifies 
that, "In the event that FPL becomes liable for additional 
taxes, including interest and/or penalties arising 6um the I 

FPL's adjustment to capacity payments is 
reasonable. Therefore, we approve the capacity payment 
adjustment proposed in Appendix C of FPL's standard 
[*62] offer contract for calculating monthly capacity 
payments to the QP. 

12. FPL'S MAINTENANCE SCHEDULING 

The QF and the utility should work together to 

Internal Revenue Service's deknnination . . . that FPL's 
early, levelized or early levelized capacity payments to 
the QF are not 1'601 filly deductible when paid 
(additional tax liability), FPL may bill QF monthly for 
the costs, including Canying charges, interest and/or 
penalties, associated with the fact that all or a portion of 
these early, levelized capacity payments are not curtenfly 
deductible for federal and state income tax purposes . . . 
These costs would be calculated so as to placo FPL in the ensure that the QFs maintenance schedule is acceptable 
same economic position as it would have been in if the to both parties. However, FPL must have the ultimate 
entire early, levelized or early levelized capacity ability to reject a QF's maintenance schedule to prevent 
payment? had been deductible in the period in which the planned outages when FPL needs the capacity. 

The language in sections 6.1 and 6.2 of FPL's payments were made. . . ." We approve the language in 
standad offer provides a mechanism for the QF and the Exbibit 26. 

FICA argued that the Commission should require utility to develop a mutually acceptable maintenance 
utilities to seek an IRS ruling prior to assessing any schedule. These sections allow the QF to perform its 
possible tax effects on QFs. We expect that FPL will maintenance when it wishes, if possible. If the QF 
take reasonable and prudent steps to identify, clarify, and requests a maintenance schedule that would lessen FPL's 
minimize the effects of such hues. We will not, reliability, FPL will advise the QF of an acceptable time 
however, require FPL to seek an IRS ruling in all cases. period which is close to the one it requested. This 

approach is reasonable. 9. FPL'S CAPACITY BENEFITS FOR EARLY 
DELIVERY 13. FPL'S VIABILITY DOCUMENTS 

1 
~ 

- 

- 

- 

- 

- 

FPL's standard offer contract should and does 
recognize that a QF must deliver f m  capacity and 
energy as a condition of receiving early capacity 
payments. Section 9 need not specify this condition 
because Section 4.1 (via 1*61] COG3 tariff sheet 
10.201) and Section 1 1  specify that capacity payments 
will not commence until the contract in-service date. 

IO. FPL'S PERFORMANCE REQUIREMENTS 
(STIPULATED) 

FPL's original tariff requires: a) articles of 
incorporation or partnership agreement and recent annual 
report; b) description of the QF's experience; c) letters of 
intent on fmancing, fuel, and architect d) evidence of 
propetiy options or ownership; e) prospectus for 
securities or bond offerings; 9 wntract with 
municipality; g) description of faciliw I"63J h) 
technical and environmental data; and i) feasibility 
studies. FPL stated that it needs these documents to 
determine whether it is prudent and reasonable to rely on 
a particular QF. (TR 1592) 
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BEFORE THE PUBLIC SERVICE COMMISSION 

In re: Petition for approval of renewable 
energy tariff standard offer contract, by Florida 

' Power & Light Company. 

DOCKET NO. 070234-EQ 
ORDER NO. PSC-07-0492-TRF-EQ 
ISSUED: June 11,2007 

The following Commissioners participated in the disposition of this matter: 

LISA POLAK EDGAR, Chairman 
MATTHEW M. CARTER II 
KATRINA J. McMURRIAN 

NANCY ARGENZJANO 
NATHAN A. SKOP 

ORDER APPROVING STANDARD OFFER CONTRACT AND 
ASSOCIATED TARIFFS FILED BY FLORIDA POWER & LIGHT COMPANY 

BY THE COMMISSION 

In its 2005 session, the Florida Legislature enacted Section 366.91, Florida Statutes, 
regarding renewable energy which states: 

The Legislature finds that it is in the public interest to promote the development 
of renewable energy resources in this State. Renewable energy resources have 
the potential to help diversify fuel types to meet Florida's growing dependency 
on natural gas for electric production, minimize the volatility of fuel costs, 
encourage investment within the State, improve environmental conditions, and 
make Florida a leader in new and innovative technologies. 
Section 366.91(3), Florida Statutes, enumerates requirements to promote the development 

of renewable energy resources. In summary: 

a) By January 1,  2006, each investor-owned electric utility (IOU) and municipal 
utility subject to the Florida Energy Efficiency and Conservation Act (FEECA) of 
1980 must continuously offer to purchase capacity and energy from specific types 
of renewable resources; 

b) the contract shall be based on the utility's N1 avoided costs, as defined in Section 
366.051, Florida Statutes; 

c) each contract must provide a term of at least ten years; and 
d) the Commission shall establish requirements relating to the purchase of capacity 

and energy by public utilities from renewable energy producers and may adopt 
rules to administer this section. 

On March 8, 2007, proposed amendments to Part III, Rule 25-17.0832, Florida 
Administrative Code, and Part IV, Chapter 25-17, Florida Administrative Code (Rules 25- 
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Future Carbon Reeulations 

Rule 25-17.270, Florida Administrative Code, specifically requires standard offer 
contracts to allow either party to reopen a contract if avoided unit costs change as a result of new 
environmental and other regulatory requirements, such as carbon emission standards, enacted 
during the term of the contract. FPL’s Standard Offer Contract is in compliance with this 
requirement. (See Section No. 17.6.3) 

Tradable Renewable Enerw Credits (TRECs) 

Rule 25-17.280, Florida Administrative Code, requires that TRECs shall remain the 
exclusive property of the renewable generator. A utility shall not place any conditions upon such 
incentives in a standard offer contract, unless agreed to by the renewable generating facility. 

FPL achowledged that TRECs are the property of the renewable generator, and also has 
included a right of first refusal with specific timelines for responding. Such a condition will 
insure that Florida’s ratepayers enjoy all of the attributes associated with renewable generation 
without imposing a financial penalty to the owner of the renewable generation facility. (See 
Section 17.6.2) 

Imouted Debt Equivalent Adiustments (Equity Adiustments) 

Pursuant to Rule 25-17.290, Florida Administrative Code, “an investor-owned utility 
shall not impose any imputed debt equivalent adjustments (equity adjustments) to reduce the 
avoided costs paid to a renewable generating facility unless the utility has demonstrated the need 
for the adjustment and obtained the prior approval of the Commission.” FPL’s original Petition 
filed May 2, 2007, with accompanying tariff sheets, requested approval to include an equity 
adjustment in the calculation of capacity payments to be made under its Standard Offer Contract. 
However, on May 17,2007, FF’L filed its Second Amended Petition withdrawing its request that 
the Commission approve an imputed debt equivalent adjustment in its standard offer contract. 

Conclusion 

Based on the above, we find that FPL’s Standard Offer Contract and associated tariffs are 
in compliance with Rules 25-17.200 through 25-17.310, Florida Administrative Code, and are 
therefore approved, effective May 22,2007. If a protest is filed within 21 days of the issuance of 
this Order, the tariffs shall remain in effect pending resolution of the protest. Potential 
signatories to the standard offer contract should be aware that FPL’s tariffs and standard offer 
contract may be subject to a request for hearing, and if a hearing is held, may subsequently be 
revised. If no timely protest is filed, this docket shall be closed upon the issuance of a 
Consummating Order. 

Based on the foregoing, it is 
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105 FERC 7 61,004 
UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 

Before Commissioners: Pat Wood, 111, Chairman; 
William L. Massey, and Nora Mead Brownell. 

American Ref-Fuel Company, 
Covanta Energy Group, 
Montenay Power Corporation, and 
Wheelabrator Technologies Inc. 

Docket No. EL03-133-000 

ORDER GRANTING PETITION FOR DECLARATORY ORDER 

(Issued October 1,2003) 

1 .  On June 13,2003, American Ref-Fuel Company, Covanta Energy Group, 
Montenay Power Corporation, and Wheelabrator Technologies Inc. (Petitioners) fled a 
petition for declaratory order in which they seek an interpretation of the Commission’s 
regdations implementing Section 210 of the Public Utility Regulatory Policies Act of 
1978 (PURPA), 16 U.S.C. 5 824a-3 (2000). See 18 C.F.R. Part 292 (2003). 

2. 
energy power plants across the United States that are certified as qualifying facilities 
(QFs). Petitioners seek Commission interpretation of its avoided cost rules under 
PURPA. Specifically, Petitioners seek an order declaring that avoided cost contracts 
entered into pursuant to PURPA, absent express provisions to the contrary, do not 
inherently convey to the purchasing utility any renewable energy credits or similar 
tradeable certificates (RECs). They contend that the power purchase price that the utility 
pays under such a contract compensates a QF only for the energy and capacity produced 
by that facility and not for any environmental attributes associated with the facility. 

3. 
extent that they ask the Commission to declare that contracts for the sale of QF capacity 
and energy entered into pursuant to PURPA do not convey RECs to the purchasing utility 
(absent express provision in a contract to the contrary). While a state may decide that a 
sale of power at wholesale automatically transfers ownership of the state-created RECs, 
that requirement must find its authority in state law, not PURPA. 

Petitioners, through direct and indirect subsidiaries, own and operate waste-to- 

As discussed below, we grant Petitioners’ petition for a declaratory order, to the 

- 
FLORIDA PUBLIC SERVICE COMMISSION 
WCKET NO. b80l%-&QEXHIEXf 
COMPANY s-.c&$k@e& ‘4+ZLl] 

DATE 0) I51xJn~ 
WETNESS 0 - b )  
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(4) the costs or saving resulting from variations in line losses from those 
that would have existed in the absence of purchases from the QF. 

22. Significantly, what factor is mentioned in the Commission’s regulations is the 
environmental attributes of the QF selling to the utility. This is because avoided costs 
were intended to put the utility into the same position when purchasing QF capacity and 
energy as if the utility generated the energy itself or purchased the energy from another 
source. In this regard, the avoided cost that a utility pays a QF does not depend on the 
type of QF, & whether it is a fossil-fuel-cogeneration facility or a renewable-energy 
small power production facility. The avoided cost rates, in short, are not intended to 
compensate the QF for more than capacity and energy. 

’ 

23. 
have adopted Renewable Portfolio Standards that use unbundled RECs. What is relevant 
here is that the RECs are created by the States. They exist outside the confines of 
PURPA. PURPA thus does not address the ownership of RECs. And the contracts for 
sales of QF capacity and energy, entered into pursuant to PURPA, likewise do not control 
the ownership of the RECs (absent an express provision in the contract). States, in 
creating RECs, have the power to determine who owns the REC in the initial instance, 
and how they may be sold or traded; it is not an issue controlled by PURPA. 

24. 
ask the Commission to declare that contracts for the sale of QF capacity and energy 
entered into pursuant to PURPA do not convey RECs to the purchasing utility (absent an 
express provision in a contract to the contrary). While a state may decide that a sale of 
power at wholesale automatically transfers ownership of the state-created RECs, that 
requirement must fmd its authority in state law, not PURPA. 

The Commission orders: 

As noted above, RECs are relatively recent creations of the States. Seven States 

We thus grant Petitioners’ petition for a declaratory order, to the extent that they 

The Commission hereby grants Petitioners’ petition for declaratory order, as 
discussed in the body of this order. 

By the Commission. Commissioner Brownell dissenting with a separate statement 

( S E A L )  
attached. 

Magalie R. Salas, 
Secretary. 
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(73) "Renewable Biomass" means organic matter that is derived from a plant and availabk on a renewable basis, including, 
without limitation, organic matter derived from dedicated energy wops, dedicated trees, agricukural fccd and feed aups and 
waste organic material from harvesting or processing agricultural products, forestry prodock (ircluding spent pulping liquor) 
and sewage ircluding manure, provided that: 

(a) 

(b) 

(c) 

such organic matter is not Municipal Solid Waste; 

such organicinalter k not peat ora peat derivafive; 

such organk matter shall not contain any treated by-products of manufaduring p m s e s ,  including, without 
hitation, chipwwd, plywwd, painted 01 vamished wood, pressure heated lumber,  wood contaminated with 
plastb 01 metals; 

such orgm'c matter shall rot indude hazam'ous waste or liquid idustrial waste, nor contain any materials that, 
can &edy a f d  aMerobc processes or cause liqukis OT sibs produced thmugh anaemblc pnxzsses to 
become hazardouswaste; ard 

supplementary non-renewabk fuels used for SM up, combustion, stabiliibn and low wmbvstion zone 
temperatures shall be no more than 10.00% ofthe total fuel heat input in any calendar year br Eledridty 

units with a Gross Nameplate Cap@ Or so0 kW wless and 5.00% ofthe totd fuel heat input in 
any calends year for Elactricity generation units with a Gross Nameplate Capadtv of g M e r  than 500 kW 

(74) ''Renewable Generation Facllity" means a fadlity that generates Eledricity that k ddivered through an LDCowned 
meter or other metaras pmv!dd by the Dkbibution System code to a Gisbibvtkn System 01 Load Clstomer from any mof 
the fdlowlng sources: wind, Thermal Fledric Solar, PV, Renewable Biomass, B i a s ,  Biifuel, landfill gas, w Water; 

(75) "Retail Settlement Code" means the code established ard approved by the OEB, gowning the determina!h of 
finandd setkment mls fw elecbicify retailers, consum,  generators and dis(ributors, as amended from time to time; 

(76) "RPPi" mea~s the Renewable Power ProduAion IncenUve established and administered by the Government of Canada; 

(77) uSalm Taxes" means GST and PST and exdudes all othw ad valorem, proprty, occupation. s e m ,  P r o d m ,  
transmission, utility, gross production, gross receipts, sales, use and exdse taxes, taxes based on ~dk ,  net imme or net 
with and Othwfms, governmental charges, licenses, permits and assessmk; 

(78) "Secured Lender" mans achargee, mortgagee, assignee, sublessee, grantee w similar counterparty under a Secured 

(7C) "Secured Lender's Security Agreement" means an agreement or instrument, including a deed of bust wsimilar 
instrument securing bonds 01 debentures, containing a charge, mortgae, pledge, security interest assignment, sublease OT 
similar right with resped to all w any pad of a Generatol's righl, We and interest In w to its CMltrad Fa'lity and the relevant 
ContradoranybeneRtoradvantageofanydtheforegoing, granted bythe Generatorassecurityfwanyindebtedness, 
iiabiiitywobljgation ofthe Generator, together with any amendment, change, supplement restatement extension, renewal or 
m o d i i n  thereof; 

(Sa) "Settlement Perlod" means the monthly or other periodic billing cyde for a relevant L E ;  

(81) 'Site-Specific Losses' means Hedii@ losses due to line resistance, the operah of transformers and switches, and 
other d a t e d  losses which may occur as a result of the difference between the location of a Contra3 Faciiity's meter and 
the assigned C o n n m  Wnt. Loss factors fw Sitespecific Losses shall be applied in amdance with the Retail Settlement 
Code and other applicable regulatory inshments; 

(d) 

(e) 

Lendec'sSecufityAgreement 

30 
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APPEARANCES: 

REPRESENTING THE PETITIONER: 
BRYAN S. ANDERSON, ESQUIRE 
Florida Power E, Light Company 
700 Universe Boulevard 
Juno Beach, Florida 33408 

REPRESENTING THE COMMISSION STAFF: 
JEAN HARTMAN, ESQUIRE 
Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399 

REPRESENTING WHEELABRATOR: 
VICKI GORDON KAUFMAN, ESQUIRE 
Anchors Smith Grimsley 
118 North Gadsden Street 
Tallahassee, Florida 32301 
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I N D E X  - 

WITNESS 

KOREL M. DUBIN 
Direct Examination by Ms. Kaufman 
Cross Examination by Ms. Hartrnan 
Cross Examination by Mr. Anderson 

PAGE NO 

4 
68 
84 

INDEX OF EXHIB TS 
(Exhibits provided by ccunsel for Wheelabrator) 

NUMBER DESCRIPTION 
1 Standard Offer Contract 
2 Standard Offer Contract 
3 F.S. 366.91 
4 F.S. 366.92 
5 TREC rule 

CERTIFICATE OF OATH 86 
CERTIFICATE OF REPORTER 87 
ERRATA SHEET 88 
READ AND SIGN LETTER 89 
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Thereupon, 

KOREL M. DUBIN 

was called as a witness, having been first duly sworn, 

was examined and testified as follows: 

DIRECT EXAMINATION 

BY MS. KAUFMAN: 

Q I guess I will start. This is Vicki Gordon 

Kaufman. And I have duly noticed the deposition of 

Ms. Dubin in Docket No. 080193. And I guess we should 

take appearances. 

MR. ANDERSON: This is Bryan Anderson from 

Florida Power & Light Company, IO0 University 

Boulevard, Juno Beach, Florida, 33410. I'm 

appearing for Florida Power & Light. 

MS. HARTMAN: This is Jean Hartman. And I'm 

appearing for the Board of Public Service 

Commission staff. 

MS. KAUFMAN: Okay. Good deal. 

MR. ANDERSON: Please note that FPL will Want 

to order a copy of the deposition. And we will be 

reserving signature at the end. 

MS. KAUFMAN: Okay. And when we're done, I'm 

sure the court reporter will get you all the 

information that you need to do that. 

DIRECT EXAMINATION 

ACCURATE STENOTYPE REPORTERS, INC. 
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BY MS. KAUFMAN: 

Q Good afternoon, Ms. Dubin. How are you doing? 

A Fine, thank you. Good afternoon. 

Q As I said, I'm Vicki Kaufman. I know we've 

met before. And I'm going to be asking you some 

questions on behalf of Wheelabrator Technologies, Inc. 

And, you know, just a few ground rules. Number one, 

if at any time you can't hear me, because we are doing 

this telephonically, of course if any of the parties 

can't hear me or the witness, please let us know. If 

you don't understand my question, or you need me to 

repeat it, let me know that as well. 

If you need a break, we will certainly 

accommodate that. And I think those are sort of the 

ground rules, if that's all right with you. 

A Yes. Thank you. 

Q Let me ask you first, Ms. Dubin, in addition 

to Mr. Anderson, is anyone else there with you? 

A Yes. W e  have Raul Montenegro, the manager of 

the resource planning department, and Sabrina 

Spradley, the regulatory affairs department. 

Q And Mr. Montenegro, can you tell me who he is 

and what his role is, if any, in this case? 

A Raul Montenegro is a manager in the resource 

planning department, and he works for me, assisting me 

ACCURATE STENOTYPE REPORTERS, INC. 
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with purchased power agreements and standard offer 

contracts and other responsibilities. 

Q Did he have -- did he assist you with the 

standard offer contract that is in contention in this 

case? 

A Yes. 

Q In what way did he assist you? 

A He assisted in helping to prepare the standard 

offer contract for the prior manager. 

Q So if I understand you, he helped to prepare 

the standard offer contract we're going to talk about 

in a minute for the person that previously held your 

position? 

A He did that, as well as helped with -- 

assisted with some of the revisions that we made. 

Revisions to the contract -- and if it's all Q 

right with you, I will call it the 2008 standard 

offer, for shorthand. He helped w th revisions to the 

2008 standard offer? 

A Yes. I believe we filed a revision in May of 

2008, a couple of pages, and he assisted with that. 

Q Okay. In the notice of deposition, Ms. Dubin, 

I asked that you bring to the deposition any work 

papers or materials that you used to prepare your 

testimony. Did you bring any such documents with you? 

ACCUMTE STENOTYPE REPORTERS, I N C .  
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A Ms. Kaufman, I have with me my testimony, my 

interrogatories, the statute, and the standard offer 

contract. 

Q Did you use anything else in preparing your 

testimony in this case or in preparing any discovery 

responses? 

A No, I did not. 

Q And I should have asked this earlier. I 

apologize. But I sent around to the parties a list of 

exhibits that I intend to inquire about. Has counsel 

provided those to YOU? 

A Yes. I have them. 

Q Okay. Great. 

MS. KAUFMAN: And, Ms. Hartman, do you have 

them? 

MS. HARTMAN: I do. Thank you. 

MS. KAUFMAN: Wanted to be sure we were all on 

the same page. 

BY MS. KAUFMAN: 

Q MS. Dubin, I'm going to take a look for a 

moment at your direct testimony. And on page 2 at 

line 13 YOU said that YOU have held your current 

position since May 2008; correct? 

A That is correct. 

Q And that your position is senior manager Of 

ACCURATE STENOTYPE REPORTERS, INC. 
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purchased power in the resource assessment and 

planning department; correct? 

A That is correct. 

0 Tell me, if you will, what your 

responsibilities are in that position. 

A i am responsible for purchased power contracts 

for the company, and that includes all the contract 

administration, contract negotiations, and payment 

processing activities. 

Q Is that the sum total of your responsibilities 

now? 

A That pretty much covers it. There is - -  the 

purchased power contract, standard offer contract, and 

the payment processing. Keep in mind that the 

purchased power contracts are hundreds of millions of 

dollars worth of contracts. 

Q Do you appear any longer in the fuel 

adjustment docket as a witness? 

A i finished up this past year. 

Q So going forward you're not going to be a fuel 

adjustment witness? 

A No, I will not be. 

Q Given that you came on board in May 2008, did 

you have any responsibility for reviewing the standard 

offer contract that was filed by the company on April 

ACCURATE STENOTYPE REPORTERS, INC. 
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A Yes - -  excuse me. Yes, I did. I had accepted 

the position in early March, and therefore I was 

transitioning in March and April. My position became 

effective in May. But for two months prior I was 

transitioning, and at that point reviewing the 

standard offer contract that was filed on April 1. 

Q Now, you say you were reviewing it. Did 

someone else at Florida Power & Light draft it and 

provide a copy for your review? 

A Yes. My predecessor, M S .  Perez Alonzo. She 

was responsible for it. She -- she and I met several 

times, reviewed it, went over everything with it, and 

it was filed April 1. 

Q Did you suggest any changes to the draft that 

your predecessor brought to you? 

A Not that I can recall. 

Q So the contract was pretty much filed as your 

predecessor presented to you? 

A Yes. 

Q Can I assume that, MS. Dubin, that you're 

familiar with the concept of a standard offer 

contract? 

A Yes.  

Q Okay. Would you tell us what your 

ACCURATE STENOTYPE REPORTERS, INC. 
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understanding is of the purpose of a standard offer? 

A Standard offer contract is there to promote 

renewable generation. It is one where a variety of 

different generators with different characteristics 

can sell to Florida Power & Light based on avoided 

costs. 

Q Would you agree with me that the standard 

offer is intended to be a vehicle that a renewable 

generator can sign without tne need to go through 

negotiations with the utility? 

A That is possible. However, the one very 

important part of a standard offer contract is that it 

can be used as the basis of starting negotiations. 

It's one thing that the commission has also 

recognized, that it's a great starting point, and, in 

fact, that they preferred negotiations. But it 

certainly is a basis for that. 

Q Would you agree, however, that one purpose of 

a standard offer contract is to provide a contract 

that a generator can sign without having to go through 

the negotiation process? 

A Yes. That's possible as well. 

Q And so would you agree with me that there are 

essentially two paths to a renewable -- a renewable 

contract with Florida Power & Light, the renewable 
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generator can sign a standard offer contract, or the 

renewable generator can attempt to negotiate with FPL? 

A I would actually say there is three. There is 

those two, as well as the RFP process. 

Q Okay. And would you agree that all three of 

those paths are valid ways to procure a contract with 

FPL? 

A Yes. 

Q Let me ask you, Ms. Dubin, if you are familiar 

with Wheelabrator Technologies? 

A Yes, I am. We have actually four contracts 

for the Broward South, Broward North facilities, a 

1987 agreement for each of those and 1991 amendment 

for each of those. And since those contracts were 

signed, we paid -- our customers have paid 

Wheelabrator about $860 million for power under those 

contracts. 

Q Would you agree that Wheelabrator is a 

well-known and established provider of renewable 

energy? 

A Yes. 

Q And, to your knowledge, has Wheelabrator been 

a reliable provider for FPL? 

A Wheelabrator has been a reliable source of 

energy for FPL customers over the years, yes, 

ACCURATE STENOTYPE REPORTERS, INC. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

12 

absolutely. 

Q You reference the contracts that FPL currently 

has with Wheelabrator. Do you know how many megawatts 

are being purchased under the 1987 North Broward 

contract? 

A Yes. Just give me one minute. Fifty-five 

megawatts under the - -  excuse me, 56 megawatts under 

the North agreement. 

Q And then the '91 amendment added some 

megawatts; didn't it? 

A The 56 megawatts, I'm sorry, is total. 

Q Okay. Do you know what you were purchasing 

under the '97 agreement, and then how much was added? 

A Under the - -  I'm sorry, the '87 agreement? 

Q I'm sorry, yes, '81. 

A I believe it was 50.6, and then up to the 

total of 56. 

Q And what about for the south -- Broward South? 

A Broward South, the total is 54.1. 

Q Do you know the breakdown between the '87 

contract and the '91 amendment? 

A Ms. Kaufman, I don't. If you will give me one 

minute, I can l o o k  it up here. 

Q Okay. Thanks. 

A Ms. Kaufman, I'm not seeing it readily 
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available. But the total is 54.1 

Q I assume that you're familiar with these 

contracts, the Wheelabrator FPL contracts; correct? 

A Yes, I am. I'm responsible f o r  making 

payments under them. 

Q And they're long-standing contracts between 

the parties; correct? 

A That is correct. 

Q And in your view, have they served the parties 

well? 

A I'm sorry. Could you repeat that? 

Q Yes. In your view, have these contracts 

served the parties well? 

A Yes. 

Q And have they provided -- sorry. 

A In fact, we're looking to renegotiate them 

when they expire in 2009 and 2010. 

Q So I take it that you would agree that they 

have provided value to Florida Power & Light and their 

rate payors? 

A Yes. They have provided value to FPL 

customers. 

Q In the packet of documents that I provided, 

Ms. Dubin, i f  you look at the one that is labeled 

Dubin Deposition Exhibit No. 1. 
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A Ms. Kaufman, if I might just go back to your 

previous question, I have the number now. 

Q All right. That would be great. 

A Broward North -- I think I quoted Broward 

South. Broward North, the ' 3 7  agreement, was for 45 

megawatts. The Broward South original agreement was 

for 50.6 megawatts. 

Q Okay. Thank you for that. 

A I'm sorry. You want to refer me to a 

document ? 

Q Yes. If you could l o o k  at, in the package 

that I sent on to your counsel, if you can take a l o o k  

at Deposition Exhibit No. 1. 

A Yes. 

Q And this is the contract between Wheelabrator 

and Broward North; correct? 

A Yes, it is. 

Q Okay. Can you flip through that and see if 

that l o o k s  complete? 

A Yes. I believe it does. 

Q And this is a standard offer contract; 

correct? 

A It's a standard offer contract from 1987, yes. 

Q Take a l o o k  at page I of that contract, if you 

would. 
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A I'm there. 

Q In paragraph 8B like b o y ,  would you agree that 

this contract requires a 70-percent capacity factor on 

a 12-month rolling average? 

A Yes. 

0 Okay. And if you could juggle Deposition 

Exhibit 2 as well, and take a look at that and assure 

yourself that the contract is complete. 

A It looks to be. 

Q Does that have the same 70 percent capacity 

factor, page 7, paragraph 8B? 

A Yes. It has the 70 percent capacity factor 

for a 12-month rolling average basis for 24 

consecutive months, as the other one does as well. 

MS. KAUFMAN: And for the parties, I'm going 

to be giving these exhibits to the court reporter 

to mark to attach to Ms. Dubin's deposition when 

we're finished. 

BY MS. KAUFMAN: 

Q These contracts also have maintenance 

provisions in them; don't they? 

A Yes. 

Q And I think, if you will turn to page 5 Of 13, 

paragraph 5 deals with maintenance; does it not? 

A Yes, it does. 
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Q Are you aware of whether there have been any 

problems stemming from this maintenance provision in 

the current contract between the parties? 

A Not -- not to my knowledge, no. 

Q Now, in the standard offer contract that we 

are here about in this case, I know you're aware that 

one of Wheelabrator's issues is the maintenance 

provision that you've proposed; is that correct? 

A Yes. 

Q And do you have the -- your proposed standard 

offer contract? 

A Yes, I do. 

Q And I believe that it is paragraph 8.2 on 

sheet 9.035. Let me know when you get there. 

A I'm sorry. Could you mention the page number 

again, please. 

Q I believe it's sheet 9.035. 

A Yes. 

Q Okay. And would you agree with me that the 

maintenance requirements that are in paragraph 8.2 are 

very different from what is in the standard offer 

contract we just looked at? 

A Yes. There is - -  there are differences. The 

standard offer contract that the 1987 agreements are 

on are based on a 21-year-old standard offer contract. 
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And this is more current based on newer information 

and also revised rules and -- on the standard offer 

contract, and also based on a difference of unit. 

Q Let me go through this one at a time. What 

new information is it based .Jpon? 

A Well, new information, I mean that the whole 

standard offer contract, the rules regarding them have 

changed over the years. There have been various 

seatings, workshops, revised rules, and orders that 

apply to the standard offer contract over the years. 

And the standard offer contract today or the 2008 one 

reflects that. 

Q Would you agree, still looking at paragraph 

8.2 here, that that provides that FPL can object to 

and reject the maintenance schedule of the renewable 

provider? 

A Yes. 

Q And are there -- do you see in there any 

restric.tions or standards as to when and how FPL may 

do that? 

A It's a point where the QF -- if I might read 

here, scheduled maintenance outages only during 

periods approved by FPL and such approval not 

unreasonably withheld. 

Q Other than the standard of n o t  unreasonably 
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withheld, are there any other standards in there that 

would tell us when FPL can reject the maintenance 

schedule of the renewable provider? 

A It has the limitations on the scheduled 

outage, seven days, so forth. There is various 

criteria there for the maintenance schedule. 

Q You refer to the updating of the standard 

offer rules as one of the reasons for the differences 

in this provision and the current provision in effect 

between Wheelabrator and FPL. Can you point us to any 

provision in the PSC's rules that require the 

maintenance clause that you have included in 8.2? 

A The standard offer contract is based on the 

next available generating unit, the next planned unit. 

So the maintenance schedule would be the same 

characteristics that that unlt would have. And that's 

why this is reflected that way here. 

Q Well, let me see if I understand what you're 

saying. I think we agreed that F P L  could reject the 

renewable energy provider's proposed schedule, but 

couldn't unreasonably withhold that approval. How 

does that relate to how you treat your own units? I'm 

not sure I see the connection there. 

A Well, there is a connection that you wouldn't 

have your maintenance scheduled during your peak 
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periods. You want to make sure that the unit is 

reliable. It's available for customers when they need 

it. All of those characteristics that the avoided 

unit has, we would want the same protection for 

customers here. 

Q And are you saying that that's what you 

consider when you decide whether 01 not to reject a 

renewable provider's maintenance schedule? 

A What we look at is to make sure that the power 

is available to customers the same way it would he for 

the next available -- excuse me -- for the next 

planned generating unit. 

Q So when a renewable energy provider provides 

you with their maintenance schedule, you do some kind 

of comparison with that and your units that you have 

on line? 

A We take a look at it to s e e  that it -- that 

the unit is not going to be unavailable when we would 

need it, just as a way that the next planned 

generating unit would be. 

Q And could that not he accomplished under the 

provision in the standard offer that says the parties 

will coordinate their maintenance? 

A We have these - -  the 8.2 there is, again, to 

be consistent with our next planned generating unit. 

ACCURATE STENOTYPE REPORTERS, INC. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

20 

It's so that customers receive the same protection, 

the same reliability that they would from that unit. 

Q And could you not do that through coordinating 

cooperatively with the renewable facility, as you have 

done with Wheelabrator in the past? 

A We could in a negotiated contract, certainly. 

Again, the standard offer contract is available to all 

types of generators with all different types of 

characteristics. And these protections are in there 

to cover all of this so that customers are protected. 

Q And I take it from that remark that you don't 

think they would be protected if there were a 

cooperative discussion in regard to appropriate 

maintenance scheduling? 

A Could you repeat that, please? 

Q I will try. I said, I take it from your last 

answer that you don't think that that protection could 

be accomplished by cooperative d scussions about the 

maintenance schedule of the prov ders, rather than 

these provisions in 8 . 2 ?  

A Well, the provisions in 8.2 do provide some 

flexibility, and as -- you know, once the schedule for 

maintenance is established and approved by FPL, either 

party may request a subsequent change in the schedule. 

There is certainly flexibility here. 
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But, again, the standard offer contract has to 

be available to all types of generators. And these 

provisions are in here to protect customers and 

provide them the same reliability that they would have 

as they would if we had the next planned generating 

unit . 
Q I might have asked -- I'm sorry? 

A They could have a different maintenance 

agreement under a negotiated contract. That i s  

certainly available to them. 

Q I might have asked you this before. But the 

provision in the standard offer contract you currently 

have with Wheelabrator dealing w i t h  maintenance has 

not raised any concerns or issues; has it? 

A Not that I have seen, and no reason for me to 

believe differently. But, again, this is a 

21-year-old contract. 

Q Still looking at the Broward North and Broward 

South agreements that you have with Wheelabrator 

today, do either of these contracts contain any 

provision regarding a trip test? 

A I don't believe that they include a section on 

trip tests, no. 

Q Are you aware that - -  whether or not that has 

created any problems between the parties, the lack of 
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that trip test language? 

A I am not aware of any problems occurring from 

that in these contracts. Again, it's a 21-year-old 

contract. And, again, the standard offer contract is 

one that has the provisions for a trip test, because 

the contract is available to all types of generators. 

And we have that language in there for protection of 

our customers. 

Q Okay. If you would look at the same page that 

we were looking at in your proposed standard offer, 

9.035, I think the trip test provision is in section 

8.4.2, which is in the middle of the page there. 

A Yes. 

Q And it's the last sentence; right? 

A Yes. 

Q Now -- it's the last two sentences actually; 
correct? 

A Yes 

Q And the last sentence says, the specifics of 

the unit functional trip test will be consistent with 

good engineering and operating practices; correct? 

A Yes. 

Q Okay. And so is there any reason that a 

different trip test requirement would not be 

consistent with that statement, that last sentence? 
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A Different in what way? 

Q So long as it was consistent with good 

engineering and operational practices. 

A The language that's in here is based on 

manufacturer recommendations and guidelines and good 

engineering practices. Again, if a particular 

counterparty or generator wanted to negotiate this 

language, that's possible. 

But the standard offer contract is there for 

all types of characteristlcs of all types of 

generators. And it's there so that customers receive 

the same reliability that they would if they had the 

next planned generating unit. 

Q In your current role, M S .  Dubin, is it 

necessary for you to be familiar with those parts of 

the Florida Statutes that are germane to your 

responsibilities? 

A I'm sorry. C o u l d  you repeat that? 

Q I will try. I want to turn to the statutes 

now. And I was just asking you, as a part of your job 

responsibilities, if you need to be familiar with 

those parts of the statutes that relate to what you 

do ? 

A Yes. 

Q Okay. And I -- I think the next two exhibits, 
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No. 3 and No. 4 I have provided you with the statutes 

that I want to talk to you about. And Exhibit No. 3 

is 366.91; and Exhibit No. 4 is 366.92. And are you 

familiar with those? 

A Yes, I am. 

Q Let's take a lock at 366.91 first. 

A Yes. 

Q That's No. 3. 

A Yes. 

Q Okay. Would you agree with me that the 

Commission -- the Commission, excuse me -- that the 

legislature has made it clear through the enactment of 

366.91 that it's important to the State of Florida to 

encourage the development of renewable generating 

resources? 

A Yes. And Florida Power & Light certainly 

agrees with that. 

Q And you would also agree with me; wouldn't 

you, that in that same subparagraph (1) the 

legislature has set out a number of reasons that 

important to encourage and develop renewable 

resources? 

A Yes. 

Q And would you  agree that the legislature has 

found value in things like diversifying fuel supply, 
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minimizing fuel volatility, encouraging investment in 

the state, improving the environment, and making 

Florida a leader in new and innovative technology? 

A Yes. 

Q And in 366.92, which is Exhibit No. 4, in 

subparagraph (l), would you agree that the legislature 

has found that it's important to protect the economic 

viability of existing renewable generators? 

A Yes. 

Q Now, would you also agree with me that both 

section 366.91 and 366.92 require that FPL have a 

continuously available standard offer? 

A Yes. And I would add to that that the 

contracts are based upon the utility's - -  

THE REPORTER: The utility's what? 

BY MS. KAUFMAN: 

Q You need the say the last part again. 

A That the contracts -- that the statute also 

says that the contracts, pursuant to this statute, are 

based upon the utility's f u l l  avoided costs. 

MR. ANDERSON: To clarify, were you talking 

about section 366.91 or 366.92 or both there, 

Vicki? 366.91 is the standard offer contract one, 

and 92 is the - -  I'm not sure I heard you. 

MS. KAUFMAN: I was talking about both of 
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them, Bryan. 

BY MS. KAUFMAN: 

Q NOW -- 

A I was addressing 366.91. I don't know if you 

want to ask me the question again, Vicki. 

Q All right. Maybe we should start this line 

over so that the record is clear. 

1 just was asking you if you would agree that 

366.91 requires the utility to have a 

continuously-available standard offer contract? 

A And the answer is yes. And the contract is 

based on the utility's f u l l  avoided cost. 

Q And 366.92 requires that as well; does it not? 

A 366.92 is the renewable portfolio standard. 

Q Right. And if you would take a l o o k  at 

(3) ( a l l ,  the last sentence, that also refers to the 

continuous availability of the standard offer; doesn't 

it? 

MR. ANDERSON: And what's the reference again? 

I'm sorry. 

MS. KAUFMAN: 366.92 (3) (a) 1, last sentence. 

MR. ANDERSON: And just to be clear, the point 

of that sentence basically says 91 -- 

MS. KAUFMAN: Bryan. 

MR. ANDERSON: - -  in place, and 92 changes. 
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92 you're not saying imposes additional obligation; 

are you? 

MS. KAUFMAN: Mr. Anderson, I would like to 

hear from the witness if that would be all right. 

MR. ANDERSON: If you're going to ask for a 

legal conclusion on interpretation of statutes, you 

and I can chat. Why don't you go ahead and ask 

your question; I will listen. 

BY MS. KAUFMAN: 

Q Ms. Dubin, if you know, if you have an 

opinion, I'm not asking f o r  a legal opinion here. If 

you don't know, you can say so. 366 -- I have to look 

at the reference again -- .92(3) ( a ) l ,  the last 

sentence also requires the availability of a 

continuous standard offer; doesn't it? 

A I believe it's .2, 366.91, saying, however, 

nothing in this section shall alter the obligation of 

each public utility to continually offer a purchased 

contract to produce renewable energy. 

Q The bottom line of this is, I think we are in 

agreement, and if we're not you let me know, is that 

FPL has an ob1 

offer contract 

A Yes, 

Q Now, at 

qation to continuously offer a standard 

would you agree? 

the bottom of page 2 of your direct 
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testimony, going over t o  the top of page 3 ,  you say, 

the standard offer contract encourages the development 

of renewable resources in the state; correct? 

A Ye5. 

Q Okay. And first of ail, I think we can agree 

on this as well. But would you agree with me that, 

since the enactment of the renewable energy provisions 

in 366.91, that not a single renewable provider has 

executed a standard offer contract with Florida Power 

& Light? 

A We had a -- one contract with Manatee County, 

and that is still pending at this point in time. It 

was partially a standard offer contract, and part was 

a negotiated piece. And we are waiting to -- they've 

made some changes to their facility. And we're 

waiting to proceed with that. 

Q And that - -  I'm a little confused when you say 

it was part standard offer and part negotiated. Am I 

wrong in understanding that that was a negotiated 

contract ? 

A It is a negotiated contract. 

Q Okay. 

A The - -  the entire contract was a standard 

offer contract with a -- an additional portion of it 

that was negotiated with -- was on the environmental 
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attributes. 

Q Right. So I'm correct, though, am I not, that 

not a single renewable provider has executed a 

standard offer contract? 

A Since the 2006, yes, you are correct. But, 

again, it has been used as the basis for contracts. 

Q Well, let me ask you this: If you think that 

the current standard offer that you've got out there 

encourages the development of renewable resources in 

the state, to what do you attribute the fact that not 

a single renewable provider has executed one? 

A Well, as is the commission's preference, you 

know, what we've done is used the standard offer 

contract as the basis for negotiations for contracts. 

That certainly has worked and continues to work. 

In addition to that, since 2006, when we had 

filed the standard offer contract there, the standard 

offer contract has continually been protested. And 

there has -- it's just made it very difficult for any 

generator to avail themselves of the standard offer 

contract. 

Q Well, are you saying that, because the 

standard offer contracts have been subject to 

litigation, that you have not had one continuously 

available? 
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A The one in 2006 was suspended, and the others 

have been protested. Yes, there has been - -  it's made 

it very difficult for generators to avail themselves 

of it. 

Q Well, so, if a generator wanted to sign a 

standard offer contract with you, say, tomorrow, would 

they not be able to sign the 2008 contract that's the 

subject of this case? 

A They would be. 

Q So -- I'm just trying to understand if it's 

your view that you have had these contracts 

continuously available. 

A In 2006 the first protest, that there was a 

point in time where the Commission had deemed that the 

contract was not available. And since that time, 

since we have filed the April 2007 and 2008, there has 

been protest to them. It makes it difficult for a 

generator to avail themselves of a contract that's 

under protest. 

Q But as I said, if renewable generator X came 

to you this afternoon and said, what have you got in 

the way of a standard offer contract, you would 

proffer this 2008 contract, and you would execute it 

with them; would you not? 

A That is correct. In addition to that, i f  a 
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renewable generator came to me and said, we want to 

negotiate a contract, I would, as I have done, 

provided them with a standard offer contract to use as 

the basis for beginning negotiations. 

Q You talked about that several times now, the 

standard offer being the basis for negotiations. And 

I know you mentioned that in your testimony as well. 

So is it your view that, really what the standard 

offer is is a template to start negotiations, as 

opposed to a viable contract? 

A It is a viable contract, and it is also a tool 

or basis for negotiating a contract. And as the 

Commission has stated several times, that it's their 

preference to do that. 

Q When a company wants to negotiate with you, do 

you proffer that standard offer contract to them and 

say, here is where we're going to start? 

A Yes. 

Q Okay. And if they said, well, we would 

prefer - -  we don't have the resources, or for whatever 

reason, we would prefer a standard offer contract, you 

would proffer, in this instance, the 2008 contract; 

correct? 

A Yes. That is correct. 

Q If you would turn to page 6 of your direct 
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testimony. 

A I 'm there. 

Q At line four you say that, many of the things 

that Wheelabrator says in this case are just a rehash 

of old arguments; correct? 

A Yes. 

Q Would you agree with me that, since the 

enactment of the renewable standards in 366.91 and .92 

that relate specifically to renewable energy, the 

Commission has not reviewed the terms and conditions 

of your standard offer in an evidentiary hearing? 

A In an evidentiary hearing? 

Q Right, like the one we're about to have here. 

A Yes. They have reviewed our standard offer 

contract and approved it. 

Q But they -- but my question is, they have not 

done so in the context of a nearing where they have 

taken testimony from the parties; have they? 

A No, they have not. 

Q On that same page, about midway at line 13, 

you were talking about your 2014 combined cycle unit 

with a projected annual equivalent availability of 97 

percent. Do you see that? 

A Yes, I do. 

Q Do you have -- I should have asked this 
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uestion first. Do you have any familiarity with the 

perating characteristics of renewable facilities? 

A I have some familiarity with them. What we're 

alking about here, though, is the avoided unit. 

Q Understood. When you say some familiarity, do 

ou have familiarity with their operating 

haracteristics? 

A Yeah, some. 

Q Are you aware of any renewable generator that 

an meet an equivalent availability of 97 percent? 

A I'm not sure that I know, but, again, we're 

alking about the next planned generating unit, which 

as equivalent availability of 97 percent. 

Q So is your answer that you don't know whether 

r not a renewable -- any renewable generator could 

ver meet that standard? 

A Of the equivalent availability? 

Q Of 97 percent. 

A I ' m  not sure. 

0 Well, if it were true -- let's just pose this 

s a hypothetical - -  if it were true that, because of 

he characteristics of renewable facilities, it would 

me highly unlikely that they could meet a 97 percent 

vailability factor, do you think that the standard 

ffer might fall a little short in the area of 
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encouraging renewable generation? 

A The basis of the standard offer contract is 

to - -  is to use the next planned generating unit 

characteristic so that customers pay no more and have 

the same reliabilities as they would under that 

contract as they would from the avoided units. That's 

what the 97 percent shows. 

Q Okay. Let me ask the question again. If you 

can assume -- since I think you said that you don't 

know one way or another. But if you could assume that 

it would be highly unlikely that any renewable 

facility could meet that 97 percent, would you agree 

that there might be a problem with the standard offer 

encouraging renewable generation as the statute 

requires ? 

A No. The  equivalent^ availability factor is 

used in coming up with the capacity billing factor. 

And the commission has reviewed it and looked at it 

and said that the sliding scale approach for capacity 

is appropriate, that customers, to make sure that 

customers receive the same capacity as they would 

under the avoided unit. I might add that Broward's 

annual billing capacity factors in -- gosh, since June 

under - -  for the Broward North have been up over 97 

percent. 
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Q So if you have a standard offer contract Out 

there, and if it's very difficult for renewable 

facilities to meet the 97 percent mark, it's still 

your opinion that this somehow encourages renewable 

facilities? I just want to be sure I understand what 

you're saying. 

A What I'm saying is that the standard offer 

contract is based on the next planned generating unit. 

And FPL's customers should be able to rely on the 

protection of the standard offer contract to provide 

them with the same reliability and the same costs 

under purchase power contracts with a renewable 

generator as they would if they had the next planned 

generating unit. 

As far as the 97 percent goes, you know, the 

Broward North has performed at that level. And to 

relax the standards in the standard offer contract are 

j u s t  asking customers to pay more to receive less. 

Q I will just ask one more time, and then we're 

going to move on. And that is that, as I said, you 

know, if there are -- it's very difficult for 

renewable generators to meet that standard, and no one 

signs the standard offer, it's your view that you have 

still encouraged the development of renewable 

generation? 
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MR. ANDERSON: Asked and answered several 

times on the same question. She answered the 

question. It is asking the question again and 

again. 

MS. KAUFMAN: I just want to be sure I 

understand your position, Mr. Anderson. 

BY MS. KAUFMAN: 

Q So is your answer to that yes, Ms. Dubin? 

A Yes. 

Q Thank you. You talked a moment ago about the 

sliding scale. And you refer to that on page 7 of 

your -- I think it's your direct, lines 1 to 2? 

A Yes. 

Q And you refer to an order number -- an order 

there, order 24989; right? 

A Yes. 

Q I think -- and I think that you attached part 

of that to your rebuttal; didn't you? 

A Yes. 

Q What's the date of that order? 

A 1991, August 1991. 

Q And you would agree with me; wouldn't you, 

that certainly that order does not address in any way 

renewable generators or 366.91 or 92; right? 

A I don't think I would agree with that. It 
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addresses the standard offer contracts that are 

pursuant to those. 

Q Can you point me to anywhere in your excerpts 

where that order references renewable generation? 

A I don't know that it says "renewable 

generation." I believe it's referred to the standard 

offer contract. 

Q Of course you would agree; wouldn't you, that 

that order predates the statutory sections we've been 

discussing by, what, about 15 years? 

A Yes. It's a 1991 order. 

Q Now, still on the the same page of your 

direct, at the bottom of page I ,  going over to t e top 

of page 8, you're talking about tradable renewable 

energy credits; right? 

A Yes. 

Q And you talk about the right of first refusal 

that was included, or that you've included in your 

standard offer contract here. And you refer back; 

don't you, to your 2007 standard offer case; correct? 

A Yes. 

Q Do you know if Wheelabrator tried to 

participate in that case? 

A I believe they may have. 

Q Okay. Would you agree with me, or do you know 
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if that docket was subsequently closed without an 

evidentiary hearing? 

A Yes. I believe it was. 

Q Okay. So you would agree that the Commission 

hasn't reviewed that clause and its relationship to 

the rule in an evidentiary hearing? 

A The Commission issued an order regarding the 

RECs, but there was not an evidentiary hearing. 

Q The passage that you're quoting on page 8 from 

that order was a result of that docket being closed; 

correct? Without a hearing, I should add. 

A Yes. 

Q I'm going to turn now to your rebuttal. And 

on the bottom of page 2, going over to the top of page 

3, you're talking about your next planned unit as a 

Mitsubishi G class natural gas fired combined cycle; 

correct 

A Correct. 

Q Are any of these units on your system now? 

A A G class? 

Q Right. 

A I don't believe so. I believe the ones that 

are close to it are the F units from west county. 

Q This G class unit that you refer to in your 

testimony will be the first unit of its type on line 
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for you; right? 

A Yes. 

Q And so the operating characteristics that 

you've used are projected characteristics, if you 

will; correct? Because the unit isn't operating yet. 

A They're projected in accordance with the r u l e s  

regarding the standard offer contract and the ten-year 

site plan, yes. 

Q On the next page, page 3 of your rebuttal -- 

and we talked about this some -- your -- on line 12, 

you're referring to the fact that you -- and I mean 

FPL -- stands ready to negotiate; correct? 

A Yes. We always stand ready to negotiate a 

contract to encourage renewable generators. And we 

had -- for the contracts that are prior to 

Wheelabrator, we had contacted them to begin in April 

of last year to start contract negotiations. 

Q And we talked about the Manatee contract, 

negotiated contract that -- I might characterize it as 

being in the works, if you will. Have you submitted 

any other negotiated contracts to the Commission with 

renewable generators, other than the Manatee one? 

A We have not, b u t  we likely will be. We are -- 

have some things in the works. 

Q I think in one of your interrogatory responses 
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you mentioned that you are nsgotiating with Palm 

Beach? 

A Yes, that is correct. 

Q I don't want you to reveal any proprietary 

information. But to the extent you can, I recall that 

you listed Palm Beach and Wheelabrator as the entities 

with whom you're negotiating. Are you negotiating 

with any other facilities? 

A We are beginning. And I can't discuss those 

at this point. But we have started negotiations 

with -- or are beginning discussions, if you will, 

with another counterpart. 

Q So with one other company or facility? 

A Yes. 

Q When do you expect those negotiations to be 

concluded? 

A Since the newest one that I just mentioned? 

Q Yes, uh-huh. 

A This year sometime. 

Q On the next page of your rebuttal testimony, 

page 4, beginning at line 5, you talk about what you 

view as the Commission's preference for a negotiated 

contract. 

A Yes. 

Q Okay. You're not saying; are you, that 
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somehow your willingness to negotiate excuses you from 

having a viable standard offer; are you? 

A No. But the Commission has mentioned that 

they had a preference for us to negotiate contracts. 

They've mentioned that several different times in one 

order that I can think of offhand. 

Q Now, in the legislation that we looked at a 

little bit ago, the legislatire didn't indicate a 

preference for negotiated contract; did it? 

A I believe they were silent to it. 

Q I assume that you've reviewed Mr. Dalton's 

testimony in this case? 

A Yes, I have. 

Q And I want to talk to you for a few minutes 

about some of your disagreements with Mr. Dalton. 

A Okay. 

Q You and Mr. Dalton have a disagreement 

regarding section 8.4.6 in your contract; correct? 

A Yes. 

Q Okay. And -- have you turned to that page, 

Ms. Dubin? I'm sorry. It's 9.036. 

A I 'm there. 

Q And 8.4.6 is the first paragraph, and then you 

also have some disagreements with him on 8.4.8; 

correct? 
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A Yes. 

Q Okay. And I kind of want to l o o k  at those two 

together. And let me l o o k  at 8.4.8 first. And that 

clause gives FPL the ability to curtail purchases up 

to 18 times a year; correct? 

A Yes. 

Q And if FPL were to exercise that provision, 

and say they exercised it 18 times in a year. Would 

you agree that that would actually increase the 97 

percent availability factor? 

A That it would increase the 97 percent 

availability factor? 

Q Because wouldn't the renewable generator have 

to generate additionally to make up for the times that 

you had curtailed it in order to meet that factor? 

A I believe that's the way the math would work 

out. 

Q Okay. I just want to be sure that I'm 

understanding. 

A Quick to point out here that these two 

sections in the standard offer contract are just about 

verbatim from the Commission rules. FPL, you know, 

would reduce the output of its next planned generating 

unit the same way that -- in that same way the 

generator would be curtailed as well. 

ACCURATE STENOTYPE REPORTERS, INC. 



i 

2 

3 

4 

5 

6 

7 

8 

9 

io 

11 

12 

1 3  

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

43 

Q Understand. I'm just trying to understand the 

relationship between that and the ability to curtail 

the generator. Mr. Dalton had some suggested 

language, I guess I would call it, to replace your 

language in 8.4.6. Have you taken a look at that? 

A I might add that Mr. Dalton's language would 

also not just change the standard offer contract; it 

would change the Commission rules. 

Q Now what language are you talking about, 

Ms. Dubin? 

A He is suggesting a change to 8.4.6 and 8.4.8 

of FPL standard offer contracts. That language is 

almost verbatim from the Commission rules. 

Q Would you agree that the language that he 

suggests on -- for 8.4.6 put some, I will call them 

standards into the provision in your contract? 

A Put some standards - - ?  

Q As to when the - -  I'm sorry. I was talking 

over you. Put some standards in as to when you may 

curtail. 

A M S .  Kaufman, if you might point me to his 

language in his testimony. 

Q Yes, let me do that. Hold on one second. 

It's on page 18, beginning at line 18. 

A Yeah, it modified the language that the 
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Commission rules have. And the Comission rules are 

pretty clear, in fact to be clear, they went ahead and 

issued an order also to make clear that the utility is 

not required to purchase from a QF when to do so would 

result in costs greater than those which the utility 

would incur if it did not make such purposes. 

Q Is that order 12634? 

A Yes, it is. 

Q What's the date of that order, Ms. Dubin? 

A 1982. 

Q So, again, well before the renewable statute; 

correct? 

A But the statute from the standard offer 

contract rules say that the -- and I will quote from 

25-17.086, where purchased from a qualifying facility 

will impair the facility's ability to get adequate 

service to the rest of its customers, but due to 

operational circumstances, purchases from qualified 

facilities will result in costs greater than those in 

which the utility would incur if they did not make 

such purchases or otherwise place an undue burden on 

the utility, the utility shall be relieved of 

its obligation under Rule 25-17.082. 

Q What you just read us was from order number -- 

A No. What I just read is from Chapter 
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25-17.086. 

Q And the order that you had previously 

referenced, 12634, is the order from 1983; correct? 

A Yes. But it's almost the same exact language 

that the Commission rules have. The principle is 

still the same, you know, let's not charge customers 

more than they otherwise would be charged. 

Q I'm still looking at 8.4.8, sheet number 

9.036. 

A Okay. 

Q Is there anything in that provision there that 

puts any standards at all on when you can require the 

renewable generator to reduce output? 

A There is a notice in there. There is 

different information. 

Q But it doesn't give us any information as to 

under what situations you may reduce output; does it? 

A I believe 8.4.6 talks about the different 

situations or the different operational circumstances 

that can occur. And then 8.4.8 talks about reducing. 

And it talks about notifying -- notification to the 

qualified facility. And it's giving them at least 

four hours of notice, and it's based on actual 

conditions determined by our operations group. 

Q So are you saying that when 8.4.8 refers in 
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that first line to certain periods, that that's - -  

you're supposed to read that - -  you're supposed to go 

back to 8.4.6 to figure out what those certain periods 

are? 

A I think the whole sections between 8.4.6, 

8.4.7, 4.8 all talk about curtailment. 

Q So is that a yes? Let me ask the question 

again. I might have talked over, and I apologize. 

Are you saying that when 8.4.8 refers to, FPL 

may require during certain periods that the renewable 

generator curtail, that one needs to go back and read 

8.4.6 to figure out when FPL can exercise that right? 

A I think the whole section is under 8.4. It's 

called dispatch and control. The whole section from 

8.4.1 through the end of it talk about curtailment and 

reduction of power. 

Q So is that a yes? That's all I'm trying to 

understand, that 8.4.8 is, in essence, modified by 

8.4.6? 

A No, it's not modified; it's in addition to. 

Q Is it your view that the renewable generator 

would need to go back to 8.4.6 to figure out what you 

meant by "certain periods"? 

A There are certain periods that they would be 

notified by the company during those periods. 
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Q Right. And I'm just trying to understand if 

that gives FPL a unilateral right to do that, or if 

there are some standards applicable to those certain 

periods. What is your view of that? 

A It's based on actual system conditions. And 

I'm looking for reference here. But, again, it would 

be situations for reliability reasons, for safety 

reasons, for c o s t  reasons. Those are all the 

situations where we would curtail or reduce power. 

doesn't say that; does it? Q But 8.4.8 

A No. But 

and control, 8.4 

section is here: 

he whole section, again, is dispatch 

And, agaii, let's remember why this 

It's because, you know, where the 

next planned generating unit, FPL would reduce output 

or curtail production from tnat unit for reliability 

reasons, for cost reasons, just as we would curtail or 

reduce power on that next available generating unit, 

purchased power contracts have to be the same, to 

protect customers and treat them in the same manner. 

Q Am I correct that part of your rationale for 

this provision, you rely on order number 13247? 

A 13247? 

Q Yes. Did I get that right? 

A I think you had - -  

Q I might have said it backwards. 
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A Yes. Yes. 

Q Okay. So order number 13241. And do you know 

the year of that order? 

A I believe it was 1983. Again, the concept in 

that order, the previous one that you mentioned from 

'82, are all consistent with the current statute - -  

excuse me - -  the current Commission rules regarding 

curtailment that has to do with a standard offer 

contract. 

And those rules are in place to ensure that 

customers are protected. 

Q If you l o o k  at your rebuttal, page 9, 

beginning at line 12. And I think in this passage 

you're talking about the committed capacity test in 

section 6.2 of your standard offer? 

A Yes. 

Q What is the purpose of that test? 

A To ensure the reliability of the unit. 

Q When your Mitsubishi G series units come on 

line, are they going to have to pass this type of 

test? 

A Yes, their standard good engineering practices 

consistent with manufacturer recommendations. 

Q If they fail to pass the test, is there any 

penalty to FPL? 
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A If they fail the committed capacity test? 

Q Right. 

A I believe there could be, in terms of GPIF. 

Q The GPIF is based 'on three years of historical 

data; correct? 

A That is correct. 

Q So if the committed capacity test is failed by 

your unit in year one, is there any penalty in that 

year to FPL? 

A Not through GPIF. But the testing of our 

units is to make them as efficient as possible and 

to - -  you know, to make sure that we provide - -  the 

appropriate economic dispatch is important to FPL in 

providing good service, reliable service, 

cost-effective service to our customers. 

Q But there would be no penalty to FPL. I guess 

that was a question. 

A The penalty is -- 

Q Monetary penalty or otherwise? Let's just 

stick with monetary, make it easier. 

A I'm not sure that there is a penalty, per Se, 

that way. Of course, you know, keeping our units 

running as efficiently as possible is always the 

appropriate operating of our system. 

Q Wouldn't you think that would be the case for 
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the renewable generator as well? 

A Right. But, again, we put the renewable 

generator through the same type of testing that our 

units would be and treating it exactly the same. 

Q Except that I think you said there is no 

penalty if your unit fails a committed capacity test; 

correct? 

A There could be a penalty under G P I F .  And, 

again, if we had to perform additional maintenance 

or - -  or not have a unit in service or something along 

those lines, with the objective being to make our 

system as reliable and efficient as possible. 

Q Well, if for some reason a unit didn't go into 

service, or you had to perform maintenance on it as a 

result of its failing to meet the committed capacity 

test, again, correct me if I'm wrong, there is no 

penalty to FPL for that; correct? 

A Unless it's a GPIF unit, a formal penalty in 

that regard, that's correct. 

Q Okay. Take a look at page 10 of your 

rebuttal, lines 8 through 13. And we have talked 

about this preference idea some, your view that the 

negotiated contract is preferable to the standard 

offer. 

A Line 13? I'm sorry. 
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Q I'm sorry, page 10, lines 8 through 13. I was 

just trying to summarize what you said. 

A Yes. 

Q Is it your view that the legislature thinks or 

the legislature believes that the standard offer is 

somehow inferior to a negotiated contract? 

MR. ANDERSON: Object to form, asking her to 

speculate what the legislature thinks. 

MS. KAUFMAN: I will rephrase it, Bryan. 

BY MS. KAUFMAN: 

Q Do you think that section 366.91 indicates 

that the standard offer contract is inferior to the 

negotiated contract? 

A No, nor does FPL. There is several purposes, 

as I stated before, for the standard offer contract. 

One is that it's a stand alone standard offer contract 

available to multiple or any generator with different 

characteristics, and it's a very good place to start 

for contract negotiations. 

It's a very good tool, and it's a very good 

contract. 

Q Flip over, if you would, to page 13, line 8 of 

your rebuttal. 

A Yes. 

Q You're talking about the minimum 80 percent to 
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receive capacity payment. Do you see that? 

A Yes. 

Q Okay. Can you tell us the basis for the E O  

percent? 

A The basis for the 80 percent i s  the sliding 

scale approach for the capacity payment. It's 

a range, if you will, where minimum capacity payments 

can be paid to a -- to a generator. And as a capacity 

level is greater, they can receive more capacity 

payment. 

Q And you reference some of the orders that we 

talked about earlier; correct? 

A Yes. 

Q Do any of those orders reference the 80 

percent? 

A They don't reference the 80 percent. The 

Commission statute as well as the -- excuse me, the 

Florida Statutes, as well as the Commission rules, 

reference that the characteristics of this should be 

based on the next avoided unit. 

Q Well help me understand -- I'm sorry. 

A I'm sorry. That the 80 to 97 percent is the 

expected operating range of the 2014 combined cycle 

unit, which is the avoided unit 

Q If you could turn -- I'm sorry. I know you've 
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got a lot of papers in front of you. Turn or find 

section 366.91 again, if you would. 

A Sure. One minute. 

Q Sure. 

A I'm there. 

Q Okay. If you l o o k  at sub ( 3 )  of the statute. 

And do you see it's sort of in the middle of that 

paragraph there is a line that starts with "however." 

It says, however, capacity payments are not required? 

A Yes. 

Q And it goes on, let me just read it to you, if 

that would be all right. However, capacity payments 

are not required if, due to the operational 

characteristics of the renewable energy generator or 

anticipated peak or off-peak capacity factor of the 

utility's avoided unit, the producer is unlikely to 

provide any capacity value to the utility. 

Did I read that correctly? 

A Yes. 

Q Can you envision a situation where capacity 

value would be provided, but the renewable generator 

would be below 80 percent? 

A The point here is that the capacity should be 

the same as the next available generating unit - -  

excuse me - -  the next planned generating unit, the 
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avoided unit - -  so that customers receive the same 

benefits under the purchased power agreement as they 

do from the avoided units. 

Q Well can you envision a situation where 

customers would receive a capacity benefit, and the 

renewable generator would be operating below 80 

percent? That's possible; is it not? 

A Excuse me. But, again, the standard here is 

to have the same characteristics as the -- excuse 

me - -  the payments are based on the next avoided unit. 

Q Flip over to page 14 of your rebuttal, 

beginning about line 10. 

A Fourteen? 

Q Yes, line 10. 

A Okay. 

Q You are referencing some of Mr. Dalton's 

testimony, where he took a l o o k  at the actual 

performance of some of your .anits; correct? 

A Yes. 

Q And we've discussed; haven't we, that G P I F  

information is historical information based on the 

actual operation of your units? 

A Yes. 

Q And that's what Mr. Dalton looked at and 

displayed in his exhibit GCD 2; correct? 
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A Yes. 

Q Have you taken a l o o k  at GCD 2? 

A yes. 

Q Okay. Are there any inaccuracies 

exhibit that you're aware of? 

A Not any inaccuracies in the exhib 

in that 

t itself. 

But the conclusions that are made there are not 

correct. The units that are listed there are combined 

cycle units, yes. But they are not of the G caliber 

or F caliber, for example, of our west county units. 

If you took a look at those units, which are 

much, much more efficient, and the GPIF wouldn't 

include them, because, as you mentioned, you would 

need three years of history to be included in G P I F ,  

you would see that the next avoided unit, the 2014 

combined cycle unit, has very similar characteristics 

to the west county one and have the -- the very high 

equivalent availability and other statistics. 

Q When you talk about -- you're still continuing 

to talk about this issue, turning over to page 15, 

line 5, and you talk about tne EAF of 96.8 is a 

projected average value; right? 

A Yes. 

Q And when you say "projected average value," is 

it correct that that's what the manufacturer is 

ACCURATE STENOTYPE REPORTERS, INC. 



1 

2 

3 

4 

5 

6 

I 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5 6  

telling you the unit will do? 

A It's what the unit will do, along with our 

operating and construction people, yes. 

Q On that same passage, on page 15, you say that 

the numbers exclude maintenance outages; correct? I 

think this is on line 8. 

A Yes, they do. 

Q Do you know what the scheduled major 

inspection and maintenance intervals are for these 

units, the Mitsubishi G? 

A I'm sorry. MS. Kaufman, can you repeat that? 

Q I will try. I think you've said that, in your 

testimony, that your calculations on page 15 at the 

top exclude maintenance outages; right? 

A Yes, it does. 

Q What I was asking you is, do you know what the 

maintenance intervals are for these units and how long 

they're down for maintenance or how long they are 

projected to be down for maintenance? 

A I just don't have that information. 

Q Okay. 

A If I might, though, go back to a question that 

you asked me previously. I think I mentioned -- I was 

talking about west county units, but I also -- and 

about their efficiency. I also should be including 
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other units there that have have some actual 

performance, Turkey Point Unit, Martin 8, Manatee 3, 

which I had referenced in my testimony. I hadn't 

stated that before. 

Q And those units you're talking about on the 

same page at like around line 14, 15; correct? 

A Yes. 

Q And, again, you're not including maintenance 

in there; right? 

A No. The maintenance is not included in the 

ten-year site plan, which is used as the source for 

the standard offer contract, and, therefore, it does 

not include any maintenance. 

Q Have these units that you're talking about on 

page 15, have they been down for maintenance yet? 

A I believe they have, but I don't know the 

particulars of it. 

Q So you don't know how long they were out or 

anything like that? 

A No, I do not. You can see the equivalent 

availability of those units are extremely high, as 

well as consistent with our avoided units. 

Q Flip over to page 17 -- wait. Let me go back 

a second. Hold on. Let me -- I'm sorry. Go back to 

page 15. I skipped one of my questions. 
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On line 15 at page 15, you talk about the 

average to date EAF. Do you see that? 

A I'm sorry. Page 15? 

Q Line 15. 

A Which line? 

Q Line 15. Do you see where I am? 

A Page 15, line 15? Yes. 

Q You're talking about on line 15 these units 

and their average to date EAF. Do you see that? 

A Yes. 

Q Okay. When you say "average to date," what 

period of time are you covering there? 

A From when the unit went into service to today. 

Q And is that different for each of the units? 

A They had different in-service dates, yes. 

Q Do you know what they are? 

A Not offhand, no. If I could, though, go back 

to your previous question on the maintenance of those 

units. The planned outage factors that -- listed on 

line 6 of the COF of 2.1 percent, that includes the 

maintenance there. So it includes - -  that 2.1 percent 

is included in the base. 

Q Ms. Dubin, do you need to take a break? I 

want to be sure you're all right. 

A I'm okay if everyone else is. 
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Q Okay. We've just been going for about an hour 

and a half. I thought I would ask. 

MR. ANDERSON: How much do you have left? 

MS. KAUFMAN: I've got a bit more. I was kind 

of at a good break point is why I asked. Does 

anybody need to take a break? The court reporter 

is saying she does. Sorry. Five minutes? If 

y'all need longer, let me know. 

MR. ANDERSON: Quarter after. 

MS. KAUFMAN: I will keep the line open, and 

we will resume at quarter after. 

(Short recess). 

BY MS. KAUFMAN: 

Q Take a look at page 17, line 5 of your 

rebuttal. 

A I'm sorry. I didn't get the page number. 

Q Seventeen. Page 17, line 5. And this is 

where you're talking about the TRECs. 

A Yes. 

Q And if you look at line 5, you have said that 

the -- well let me ask you this: Do you think that 

the TREC confers a valuable right? 

A Confers a valuable right? 

Q Right. That's a poorly-phrased question. I 

agree with you. 
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You would agree with me; wouldn't you, that 

the Commission rule -- and I have made that an 
exhibit 

Because 

which is Exhibit No. 6 -- hang on one second. 

I did -- let's go off the record for a second. 

Discussion off the record). 

BY MS. KAUFMAN : 

Q So, Ms. Dubin, you have Deposition Exhibit No. 

5, which is the TREC rule? 

A Yes. 

Q And you agree that that rule provides that the 

T R E C s  remain the exclusive property of the renewable 

generator? 

A Yes. 

Q Okay. Do you think that the TREC is a 

valuable commodity to the renewable generator? 

A Yes. 

Q In the standard offer contract - -  

A I'm sorry. Ms. Kaufman, if I might finish 

that answer - -  

Q I'm sorry. I thought you were done. Go 

ahead. 

A It is a -- has a value to it, and it remains 

the ownership of the seller. We're talking here about 

a right of first refusal. 

Q Anywhere in the standard offer contract that 
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we're about in this case, does FPL compensate the 

renewable generator in any way for the right of first 

refusal? 

A For the right of first refusal? 

Q Yes. 

A We would compensate them for the RECs, because 

we purchased them. I might add, j u s t  as the right of 

first refusal is in all of the IOU standard offer 

contracts. 

Q But you would agree that there is no 

compensation provided for that right - -  whether or not 

you may think it's appropriate -- there is no 

compensation for that right provided in the standard 

offer; is there? 

A It's part of the contract. 

Q Well, the TREC is not energy, and it's not 

capacity; is it? 

A It's not energy; it's not capacity. It's a 

right of first refusal for the RECs. So whether the 

seller gets paid by someone else or FPL, they're held 

harmless. 

Q Just to be clear, my only point is, you are 

not intending to compensate the owner of the TREC in 

any way for giving FPL the right of first refusal? 

A There is not a - -  we do not have a payment for 
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having the right of first refusal, no, although they 

would be compensated if we purchased the RECs from 

them, just as they would from any other buyer. 

Q And the right of first refusal in your 

contract is a 30-day time period; correct? 

A Yes. 

Q So just so I understand it, during that 30 

days the renewable generator who owns the REC may not 

sell it to anybody else; they must ask FPL first if 

FPL would like to purchase it? 

A That's the right of first refusal, yes. 

Q Do you have any familiarity with how RECs are 

bought and sold? 

A Just that very little bit, but not -- I have 

not actually purchased them or sold them. 

Q Well what's your understanding of how RECs are 

bought and sold? 

A They're commodities, and they're bought and 

sold on the market. 

Q Do you know if RECs are often the subject of 

competitive bids or requests -- 

A Excuse me? 

Q Sorry? 

A I'm sorry? 

Q Let me state that again. I was going to ask, 
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do you know if RECs are often the subject of either 

competitive bids or requests for proposals? 

A They could be. 

Q Do you know what the typical turnaround time 

is in, for example, a request for proposal or an 

auction situation for a REC? 

A They can vary. 

Q Can they be less than 30 days? 

A Yes. And they can be more than 30 days. 

Q In a - -  let's take a hypothetical situation, 

where there was a 15-day auction for a REC. In that 

situation, would you agree that your provision on RECs 

would require the renewable generator to come first to 

you -- you being FPL - -  and then FPL would have 30 

days to decide whether they wanted the REC or not? 

A Yes. Yes. 

Q And - -  

A The 30-day right of first refusal for a REC 

associated with a standard offer contract - -  and, 

again, this is for the benefit of FPL's customers. 

Q Let's say that there was a 15-day auction; FPL 

took 20 days to let the renewable generator know that 

it did not want the REC. Then would you agree that 

the owner of the REC would have lost that opportunity 

to sell this asset? 
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A It depends on the circumstances -- again, 

let's go back to what this provision is. It's a 

provision in a standard offer contract, a standard 

offer contract that is available to all types of 

generators with all kinds of characteristics. 

Now, if there is a seller out there or 

renewable generator out there that perhaps wants to 

negotiate this right of first refusal for the RECs and 

have a different time period or whatever it might be, 

that is certainly available to the renewable generator 

in a negotiated contract. 

Q Well, in this situation that I've just 

described, let's assume that, for whatever reason, the 

renewable generator prefers the standard offer 

contract route to a deal with FPL; okay? 

A Okay. 

Q All right. And in that situation, if they 

were involved in a REC auction, where the turn around 

time was 15 days, you would agree that certainly it is 

possible that they would lose the ability to bid in 

that REC under this provision? 

A They have entered into a contract. That can 

happen with any provision on any contract. Something 

could be - -  you know, there could be a standard o f f e r  

contract. There may be a better deal somewhere else, 
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a worse deal somewhere else. They entered into a 

contract. 

Q I'm not disputing that. I was asking if you 

would agree under the scenario I described, that 

particular generator would have been unable to sell 

its REC at the 15-day auction? 

A Possibly yes, pcssibly no. If they came to 

FPL and said, you know, here is your right of first 

refusal. By the way, we have, you know, 15 days here. 

We would appreciate it if you could get back to us 

soon, and we could tell them yes or no, and they could 

still have the opportunity to bid in that. 

Q But certainly your contract doesn't 

contemplate that, nor does it require it; does it? 

A The language is pretty simple there. I think 

there is flexibility. 

Q Well let me understand that. So are you 

saying that that 30-day right of first refusal is 

flexible? 

A No. I'm saying that, in a situation where we 

enter into a standard offer contract with a seller, 

and they come to us to give ;IS the right of first 

refusal for a REC and say, by the way, we have a 

15-day turn around, and we can sell this to somebody 

else. We're coming to you first. We know you have 30 
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days. We would appreciate it if you could come to us 

sooner so that if you're not going to buy it, we have 

the opportunity to sell it somewhere else. 

That's certainly something reasonable and 

something that FPL would certainly work with. Again, 

the contract provision is 30 days. We would be under 

no legal requirement to do that. But it certainly 

would be a situation where you could do that. 

Again, if a vendor, a seller, wanted to have 

some different type of right of first refusal, that 

is - -  with a different provision, you know, 15 days, 

60 days, whatever it might be, that also can be 

handled in a negotiated contract. 

Q I think you answered my question when you said 

that FPL would have no legal right to respond more 

quickly than 30 days though; correct? 

A I think I responded to your question in 

everything I said, not just that piece of it. 

Q On page 21 of your rebuttal at line 8, you're 

talking about the fact that you have -- again, I use 

"you" to mean FPL -- has contracted for and purchased 

about 300 megawatts of renewable energy. Can you tell 

us from whom this energy has been purchased and how 

much? I think you've already told us about the 

Wheelabrator contracts. What makes up the rest of the 
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300 megawatts? 

A Palm Beach, Wheelabrator, Solid Waste 

Authority -- 

THE REPORTER: I'm sorry. 

BY M S .  KAUFMAN: 

Q Wait a second. If you could give us the name 

of the entity and the megawatts. 

A What we had talked about previously from 

Broward, North and South. In addition to that, we 

have 47.5 megawatts from Palm Beach Solid Waste 

Authority. In addition to that we have - -  we have as 

available. 

Q Okay. So let me try to do the math. The 

Wheelabrator -- 

A Wheelabrator and Palm Beach total 157.6 

megawatts. 

Q And the remainder of the 300, a little bit 

less than 150, you're talking about as-available 

energy? 

A Yes. 

Q Is that Palm Beach Solid Waste Facility, is 

that 47.5 megawatts a single contract? 

A Yes, it is. 

Q Is it a standard offer contract? 

A No, it's not. 
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Q Is this the same one that YOU were talking 

about that you're renegotiating, or is that different, 

or that you were negotiating? 

A We are in the process of renegotiating that, 

yes. The additional as-available is from Georgia 

Pacific, Tomoka Farms, and Elliott Energy Systems. 

Q So on page 28 of your rebuttal, line 13, you 

give that 157.6 number that we just discussed. That's 

the Wheelabrator and Palm Beach capacity; correct? 

A Yes. 

Q If you would give me a minute, I'm going to 

look through my notes. 

A Okay. 

MS. KAUFMAN: I know we just took a break, but 

I want to take just five minute, and I may be done, 

if that would be all right. So 6:40. Thanks. 

THE WITNESS: 5:40. 

(Short recess). 

MS. KAUFMAN: It's up to you, Jean, I guess. 

MS. HARTMAN: I'm sorry. You're done? 

(Discussion off the record). 

MS. KAUFMAN: Yes. I am done. Thank you. 

CROSS EXAMINATION 

BY MS. HARTMAN: 

Q Ms. Dubin, I'm going to go ahead and invoke 
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Ms. Kaufman's ground rules. If you don't hear me, 

please let me know. If you don't understand what I 

just said or need clarification, please let me know. 

If you need a break, please let me know. 

A Yes. Thank you. 

Q I wanted to ask you about FPL's determination 

of costs, those costs that relate to energy utilized 

to serve customer load. Within the daily operations 

of FPL, is it typical that tne energy required to 

serve customer load will be obtained from any of 

several generators that are either operating or 

capable of operating? 

A Yes. 

Q Okay. Would there be a difference in costs 

associated with obtaining the energy, depending on 

which of the various generators would be supplying the 

energy? 

A We provide energy based on economic dispatch, 

if that's what you're asklng, yes, so that your most 

efficient units, your least costly units, would be 

introduced first and then going through the steps to 

more expensive units and less efficient. 

Q Can you please describe the procedure used by 

FPL to determine the costs to provide energy needed to 

serve the customer load? 
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A On the daily basis that's handled by our 

control room. 

Q Okay. And is this information updated 

continuously and hourly? 

A Yes. It's based on the LAMDA. 

Q Okay. Can you tell me why FPL includes the 

economic dispatch in its operations? 

A I'm sorry? 

Q I'm sorry. Go ahead. I was talking over you 

I'm sorry. I will let you answer. 

A First of all, it makes sense to do that, to 

run your most efficient units first, least costly 

first. And we have an obligation to serve, and we 

have an obligation to serve our customers in the most 

economic way possible. 

Q Thank you. And I want to turn to costs 

involved when renewable generating facilities are 

among the generators available to provide energy 

needed to serve customer load. I think you have the 

statute in front of you, section 366.91. 

A Yes, I have it. 

Q Thank you. Can you tell me the subject of the 

statute? 

A The subject of the statute is renewable 

energy. 
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Q Thank you. In paragraph 3 of this statute, 

about the third sentence in, there is a sentence that 

begins with, the contract shall contain payment 

provisions. 

A Yes. 

Q Can you read that sentence for me. 

A The contract shall contain payment provisions 

for energy and capacity which are based upon the 

utility's full avoided costs as defined in statute 

366.051. However, capacity payments are not required 

if, due to the operational characteristics of the 

renewable energy generator or the anticipated peak and 

off-peak availability and capacity factor of the 

utility's avoided unit. 

Q Okay. Do you also have section 366.051 -- 

A Yes, I do. 

Q Okay. Can you please read from this section, 

beginning -- read the sentence, I guess, where the 

word -- with the words "a utility's f u l l "  -- 

A Yes. A utility's full avoided cost - -  I 

believe that's where you are, in the middle? 

Q Right. Thank you. 

A A utility's full avoided costs are the 

incremental cost of the utilities of the electric 

energy or capacity or both, which but for the purchase 
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from co-generators or small power producers, such 

utility would generate itself or purchase from another 

source. 

Q Okay. And you discussed a little bit earlier 

about the analysis known as economic dispatch. Does 

that analysis relate to the definition of full avoided 

costs given in section 366.051? 

A Yes, it does. The avoided costs would be what 

would be the next available generating - -  excuse me -- 

the next avoided generating ~Jnit. And that unit would 

be - -  excuse me. I'm sorry. I got tongue twisted 

here. 

It relates to economic dispatch in the fact 

that the avoided unit is one where -- and a purchase 

power agreement here would be the same costs, so that 

customers would not pay any more than they -- under a 

purchased power contract as they would if the - -  if 

the unit was there. 

Q Can you generally describe the procedure of 

economic dispatch? 

A There are -- based on the control room -- this 

is kind of a simplified version of it. But let me see 

if I can take a shot at it. The system LAMDA, which 

basically is what each hour of cost is based on the 

units that are available up and running, and the 
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system controllers run those units based on those 

costs where the least expensive units are run first. 

Q Okay. Great. Does the 2008 standard offer 

contract filed by FPL with the Commission comply with 

the requirement for payment of full avoided costs when 

energy is purchased from a renewable generator? 

A Yes, it does. 

Q Okay. 

A In fact, it has several different ways in 

which the avoided cost -- excuse me - -  several 

different ways to make payments on that, whether it -- 

under that purchase power agreement -- excuse me -- 

under the standard offer contract. It can be 

levelized payment, early payment, early levelized 

payments. 

There are various cash flow, various different 

ways that generators can make payments -- excuse me -- 

can get paid under those contracts. So it certainly 

does promote renewable generation. 

Q Okay. Does FPL keep records of the hourly 

avoided costs that result from these economic dispatch 

analyses? 

A I'm not sure that the system LAMDA is 

available. But there is policy information as 

available information that we provide to the 

ACCURATE STENOTYPE REPORTERS, INC. 
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Commission at the end of the month. 

Q Okay. Changing -- switching topics, I want to 

talk about curtailment for a little bit. If you could 

please refer to your rebuttal testimony, page 7 .  Let 

me know when you have it in front of you. 

A I do. 

Q Could you please read lines 1 through 5 for 

me. 

A Sure. Section 8.4.6 of FPL's standard offer 

contract states that FPL shall not be required to 

accept or purchase energy from the QF during any 

period in which, due to operational circumstances, 

acceptance or purchase of such energy would result in 

FPL's incurring costs greater than those which it 

would incur if it did not make such purchases. 

Q Thank you. Can you provide me with a 

simple -- simplified description of operational 

circumstances that could resxlt in an outcome such 

that purchase of renewable energy would result in 

FPL's incurring greater costs than if renewable ener J 

is not purchased? You need me to repeat that? It was 

kind of long. 

A Yeah, Just trying to think of an example. 

You could have units up and running, and they're at a 

certain cost, and that cost is less than what the cost 
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of the purchased power contract is, and the unit is 

loaded and up and running. We're talking about that 

operational circumstance, your load could be such that 

in order to purchase from that contract, you would 

have to back down the unit, ,costing all kinds of 

additional costs. 

Q Okay. And would this situation, would it be 

identified in any economic dispatch analysis of costs? 

A Yes. It would be -- I'm just trying to think 

of what information is available. LAMDA is not kept. 

So it would have to be some kind of a simulation to 

show you that. 

But it would -- I'm sure that there would be 

some type of a record that you could show that this 

unit was up and running, and that in order to -- in 

order to show that it would nave to be backed down if 

that purchased power agreement -- purchased power, 

excuse me, was purchased instead. 

Q Okay -- 

A Again, that's from our systems operations 

unit, a little bit out of my area. But I do know that 

there is information certainly available. 

Q Okay. Thank you. If you could please refer 

to Mr. Dalton's testimony. Let me know when you have 

it. Would you go to page 20, please. 
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A I'm t h e r e .  

Q Okay. I f  you would l o o k  a t  l i n e  1 2  w i t h  t h e  

s e n t e n c e  t h a t  b e g i n s ,  t h i s  p r o v i s i o n .  I f  you c o u l d  

r e a d  t h a t  l i n e  f o r  me, p l e a s e ,  o r  I g u e s s  j u s t  t o  t h e  

end  o f  t h e  p a r a g r a p h ,  t h o s e  two s e n t e n c e s .  

A I t  s a y s ,  t h i s  p r o v i s i o n  a l l o w s  FPL t o  b a l a n c e  

i t s  s y s t e m  i n  t i m e s  o f  low demand by c u t t i n g  b a c k  t h e  

R E F  r a t h e r  t h a n  by ramping  down i t s  own g e n e r a t i o n .  

Q Okay. Can you r e a d  t h e  n e x t  s e n t e n c e .  

A A l l  b u t  t h e  R E F  e n e r g y  payments  a r e  b a s e d  on 

a v o i d e d  c o s t .  F P L ' s  r i g h t  t o  do t h i s  i s  s u b j e c t  t o  no 

economic  t e s t ,  b u t  s i m p l y  h a s  t h e  a r b i t r a r y  power t o  

c u r t a i  t h e  R E F  on 1 8  o c c a s i o n s .  

Q D o  you a g r e e  t h a t  c u r t a i l m e n t  i s  s u b j e c t  t o  no 

econom c t e s t s ?  

A No. The r e a s o n  t h a t  p r o v i s i o n  i s  t h e r e  i n  

FPL ' s  s t a n d a r d  o f f e r  c o n t r a c t  i s  t h e  same r e a s o n  why 

i t ' s  t h e r e  i n  t h e  Commission r u l e s .  I t ' s  t h e r e  t o  

p r o t e c t  c u s t o m e r s  s o  t h a t  c u s t o m e r s  a r e  n o t  p a y i n g  

more f o r  t h e s e  p u r c h a s e d  power a g r e e m e n t s  t h a n  t h e y  

would have  f o r  t h e  a v o i d e d  u n i t  o r  p a y i n g  more t h a n  

t h e y  would b e .  

0 Okay. I s  t h i s  f rom economic a n a l y s i s ,  

d i s p a t c h  a n a l y s i s ?  

A I s  t h i s  -- when you s a y  i s  t h i s  f rom economic  
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analysis, would we -- I'm sorry, if you could repeat 

that. 

Q Your previous answer, is that based on 

economic dispatch analysis? 

A Yes, based on the unit commitment program. 

And it's based on, again, that the economic dispatch, 

so that the most efficient units are run first, and 

that customers benefit by paying the least cost. 

Q Thank you. I'm going to switch topics and 

talk about Mr. Dalton's - -  Mr. Dalton's testimony on 

page 2 0 .  If you would turn to that. 

And can you tell me, how does Mr. Dalton's 

suggested compensation - -  and by that I mean for 

compensation beyond payment f o r  capacity and energy. 

How does that fit into the analysis of costs that 

underlie economic dispatch based - -  and I will -- yes, 

how does the -- let me try again. 

How does the suggested compensation -- 

Mr. Dalton's suggested compensation; that is, 

compensation beyond capacity and energy, how does that 

fit into the analysis of c o s t  that underlies economic 

dispatch? 

A It doesn't. What it does is it just charges 

customers more. And that's the whole point of the 

standard offer contract being based on the next 

ACCURATE STENOTYPE REPORTERS, INC. 
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planned generating unit. If these -- if this unit is 

there - -  excuse me. If the purchased power agreement 

is costing customers more, then it's against the 

standard offer contract. 

The whole point of this provision is to have 

customers take no more for tnis purchased power than 

they would from the next planned generating unit. And 

under his proposal, basically, customers would pay 

more. 

They would receive the same energy but pay 

more, basically paying them for not operating, which 

certainly doesn't make sense to me. And it would be 

violating the standard offer contract, as well as the 

Commission rules. 

Q If I could ask you to go back to your rebuttal 

testimony on page 7, beginning at line 7. 

A I'm there. 

Q You're ahead of me. Okay. Beginning with 

line 7, can you -- can you read that paragraph for me? 

A This contract provision is taken almost 

verbatim from Commission Rule 25-17.086 that states: 

Where purchases from a qualified facility will impair 

the utility's ability to give adequate services to the 

rest of its customers, or due to operational 

circumstances, purchases from qualifying facilities 
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will result in costs greater than those which the 

utility would incur if it did not make such purchases 

or otherwise place an undue burden on the utility, the 

utility shall be relieved of its obligation under Rule 

25-17.082 FAC to purchase electricity from a 

qualifying facility. 

This striking similarity can also be seen 

page 11 of Mr. Dalton's deposition transcript. 

Q Could you please describe for me a situat 

that could develop that would have with 

undue burden. Can you give me an examp 

situation that would arise? 

on 

on 

n it this 

e of that 

A The burden I think would be the same situation 

as I described before, you know, backing down a unit, 

having a unit up and running and having to back it 

down in order to accept a purchased power contract. 

Q You had referenced a couple of the 

Commission's admin rules in this paragraph. Can you 

explain the manner in which FPL complies with those 

rules in a situation where purchase from a renewable 

generator would place an undue burden on FPL. 

A If we were in a situation where we would have 

to not accept purchases from a purchased power 

agreement, our systems operations people notify them 

as soon as possible that that situation is occurring. 
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Q Okay. And I think we - -  you said earlier that 

in the 2008 standard offer contract, the 

availability -- well, the available - -  let me ask 

this. What availability is required of a renewable 

generator in FPL's 2008 standard offer contract? 

A To receive payments, the - -  there is a sliding 

scale that the renewable generator has to operate 

between 80 and 97 percent; eighty being they would get 

a capacity payment, portion of the capacity payment; 

97 percent to get 100 percent of the capacity payment. 

It's a sliding scale based on performance. 

Q Okay. And tell me how FPL arrived at the -- 

at 97 percent in the sliding scale in the standard 

offer contract. 

A Yes. The minimum requirements €or a standard 

offer contract as described in the Commission rules 

says that you need to provide equivalent availability 

of the avoided unit. The equivalent availability 

factor of the avoided unit is 97 percent. Therefore, 

that unit is used for the capacity billing factor. 

And the -- based on actual performance and 

analysis of our engineering and construction people, 

that the performance of that unit would be between 80 

and 97 percent. That's why the scale is set at that. 

Q Okay. And it's true that all the generating 
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units in the FPL fleet do not have an availability of 

97 percent; is that correct? 

A I'm sorry? 

Q Let me phrase it this way. Do all the 

generating units in the FPL fleet have an availability 

of 97 percent? 

A No. There are different types of generating 

units. If you look at some of the newer units, the 

more efficient units, they have equivalent 

availability factors in that 96 to 98 percent range. 

30.5, one comes to mind I cited in my testimony. Then 

the newer units that are coming on, west county units, 

they will all have that equivalent availability 

factor. 

Q Okay. From -- based on your experience at 

FPL, do you believe it's typical for a plant to have a 

reduced availability as the plant ages, say in the 

second and third decade of service and beyond that? 

A It could. It really depends, you know, a lot 

of different variables there; what type of unit it is, 

what -- what fuel source it has, different maintenance 

criteria. There can be a lot of different variables 

there. But I would agree, as things get older, that 

is a possibility, yes. 

Q Okay. But in the standard operating - -  
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standard operating contract, FPL does not set the 

availability based on reduced availability associated 

with the older plants in service? 

A No. As the rules call for, it's based on the 

next planned generating unit. And for FPL, as stated 

in our ten-year site plan, it's the 2014 combined 

cycle unit. And the characteristics of that unit are 

what's reflected in the standard offer contract, and 

all purchased power has to measure up to that. 

Q Okay. What would support using a new or 

planned unit as a basis for requirement in a standard 

offer contract? 

A I'm sorry. Could you repeat that please? 

Q Sure. What would support using a newer 

planned unit as a basis for requirement set forth in 

the standard operating contract? 

A The newer planned unit would be the one that 

we have listed there, based on the technology that's 

available, the cost of it, the performance of it. A l l  

of those characteristics of that unit are compared in 

our ten-year site plan to determine the next planned 

unit. 

Q Okay. Would you please refer now to the 

information provided by Wheelabrator in response to 

staff interrogatory number six and let me know when 

ACCURATE STENOTYPE REPORTERS, INC. 
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you' re there. 

A I'm sorry. Wheelabrator's responses to FPL -- 

Q No. I'm sorry. The Commission staff - -  

A You're talking about FPL's responses then? 

Q No, Wheelabrator's. If you don't have it, I 

can ask the question in a different way. 

A That's okay. I think somebody has handed me 

it here. Okay. I'm there. 

Q Okay. Could you please explain for me how the 

right of first refusal of TRECs, how that is in 

compliance with Rule 25-17.280. 

A Yes. First and foremost, the seller owns 

those RECs. And that certainly complies with rul 

And that's basically what the rule says, is that the 

seller retains the right to ownership of the RECs. 

The only thing the right of first refusal does 

is just that, is that it provides -- if the seller is 

going to sell to somebody else, they come to FPL 

first, and we match the price. They're held harmless, 

whether they receive payment from FPL or another 

buyer. It's just that simple. 

And the purpose of it is, of course, so that 

the benefit is that FPL's customers have the RECs. 

Are you still there? 

I'm sorry. Would you say that the FPL Q 
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standard offer contract offers an opportunity to 

mitigate fuel cost volatility? 

A Yes. It provides a different fuel source. It 

provides us a purchased power contract, and that -- 

it's based on avoided costs, yes. But it's another 

factor in the mix. 

MS. HARTMAN: Okay. That's all my questions. 

Thank you for your time. 

THE WITNESS: Thank you. 

MS. KAUFMAN: Bryan, do you have any 

questions? 

MR. ANDERSON: I just have one question. 

CROSS EXAMINATION 

BY MR. ANDERSON: 

Q Ms. Dubin, you were asked some questions by 

Ms. Kaufman assuming the 1987 standard offer contract 

you reviewed at page I of 13 and asked you some 

questions about a 70 percent factor. Would you 

comment further on that. 

A Yes. One thing I think is important that the 

section that I read from and we're talking about is 

under the default section of that contract. And it 

talks about after April lst, 1992, the QF fails to 

maintain a 70 percent capacity factor on the 12-month 

rolling basis for 24 consecutive months. 
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What I would like to add here is that, if you 

go to the original sheet number 9.040 in FPL's 

standard offer contract, item 12 is the default 

section, section C states, after the capacity delivery 

date, the facility fails for 12 months - -  12 

consecutive months paying the annual capacity billing 

factor as described in appendix B of at least 70 

percent. 

Again, these two provisions are almost 

identical, and of course talking about the 70 percent, 

and it's in a situation of default. 

So just to make it clear that, in that 1987 

standard offer contract, that that default provision 

that includes the 70 percent is also included in the 

2008 standard offer contract default section. 

MR. ANDERSON: That's all we have. We would 

like to reserve signature, and we're happy to order 

a copy. 

MS. KAUFMAN: Okay. Let's go off the record 

for a second. 

(Discussion off the record). 

(The deposition was concluded at 6:15 p-m. 

Reading and signing is not waived). 
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CERTIFICATE OF OATH 

STATE OF FLORIDA 1 
COUNTY OF LEON ) 

I, the undersigned authority, certify that said 
designated witness personally appeared before me and was 
duly sworn. 

WITNESS my hand and official s e a l  this 
of January, 2009. 

AJ. /&!&2.&, 
SARAH B. GILROY 

U 1-800-934-9090 
850-878-2221 

I*"RJyc Sarah 0. Gilroy 
Commission # OD508915 
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CERTIFICATE OF REPORTER 

STATE OF FLORIDA 1 
COUNTY OF LEON i 

I, SARAH B. GILROY, Registered Professional Reporter, 

certify that the foregoing proceedings were taken before 

me at the time and place therein designated; that my 

shorthand notes were thereafter translated under my 

supervision; and the foregoing pages numbered 1 through 

86 are a true and correct record of the aforesaid 

proceedings. 

I further certify that I am not a relative, employee, 

attorney or counsel of any parties, nor am I a relative 

or employee of any of the parties' attorney or counsel 

connected with the action, nor am I financially 

interested in the action. 

DATED this /'fdday of January, 2009. 

SARAH A l v '  /&15-fllA 
B. GILROY, RPR, f R R  

Notary Public ' /  
1-800-934-9090 
850-878-2221 

My Commission Expires: 02-02-10 
My Commission Number: DD 075718 
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ACCURATE STENOTYPE REPORTERS 
2894-A Remington Green Lane 
Tallahassee, Florida 32308 

850-878-2221 

January 14, 2009 

BRYAN S .  ANDERSON, ESQUIRE 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, Florida 33408 

re: Deposition of Korel M. Dubin 

Dear Mr. Anderson: 

Enclosed is your copy of the above deposition. As your 
witness did not waive reading and signing, please make 
the necessary arrangements for your witness to read your 
copy within 30 days, noting any corrections on the 
errata sheet, which I have attached as the last page of 
the deposition, and date and sign the errata sheet and 
return the sheet to Vicki Gordon Kaufman, Esquire. 

If a signed errata sheet is not produced within 30 days, 
pursuant to the rules, the deposition may be used for 
any purpose allowed under the applicable rules. 

Thank you for your assistance in this matter. 

Sincerely yours, . 

d&/6. 
SARAH B. GILR 

cc: Vicki Gordon Kaufman, Esquire 
Jean Hartman, Esquire 
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STATE OF FLORIDA 
OFFICE OF THE GOVERNOR 

EXECUTIVE ORDER NUMBER 07-127 

Establishing Immediate Actions to Reduce Greenhouse Gas Emissions 
within Florida 

WHEREAS, with nearly 1,350 miles of coastline and a majority of citizens living near 

that coastline, Florida is more vulnerable to rising ocean levels and violent weather than 

any other state; and 

WHEREAS, global climate change is one of the most important issues facing the State 

of Florida this century; and 

WHEREAS, Florida is the second fastest growing state in the union with rcspect to the 

annual increase of new greenhouse gas emissions; and 

WHEREAS, immediate actions are available and required to reduce emissions of 

greenhouse gases within Florida; and 

WHEREAS, efforts are undenvay at the national level to begin addressing greenhouse 

gas emissions; and 

FLORIDA P’UBLK SERVlCE COMMISSION 

COMPANY 

DATE 

I 9  



WHEREAS, Florida has committed to becoming a leader in reducing emissions of 

greenhouse gases which are causing changing Earth's climate; and 

WHEREAS, Florida, together with international leaders and experts, is hosting the Serve 

to Conserve Climatc Change Summit on July 12 and 13, 2007 in Miami, Florida; 

NOW, THEREFORE, I, CHARLIE CJUSr, as Governor of Florida, in 

obedience to my solemn constitutional duty to take care that the laws be faithfully 

executed, and pursuant to the Constitution and laws of the State of Florida, do hereby 

promulgate the following Executive Order, to take immediate effect: 

Section 1 .  I hereby establish greenhouse gas emission reduction targets for the 

State of Florida as follows: by 2017, reduce greenhouse gas emissions to 2000 levels; by 

2025, reduce greenhouse gas emissions to 1990 levels; by 2050, reduce greenhouse gas 

emissions by 80% of 1990 levels. 

Section 2. I hereby direct the following actions by members of my 

Administration in order to produce immediate reductions in greenhouse gas emissions 

within Florida; 

1. The Secretary of Environmental Protection shall immediately develop rules as 

authorized under Chapter 403, Florida Statutes, to achieve the following: 

Adoption of a maximum allowable emissions level of greenhouse 

gases for electric utilities in the State of Florida. The standard will 

. 



require at minimum, three reduction milestones as follows: by 201 7, 

emissions not greater than Year 2000 utility sector emissions; by 

2025, emissions not greater than Year 1990 utility sector emissions; 

by 2050, emissions not greater than 20% of Year 1990 utility sector 

emissions (i.e., 80% reduction of 1990 emissions by 2050): 

Adoption of the California motor vehicle emission standards in Title 

13 of the California Code of Regulations, effective January I ,  2005, 

upon approval by the US. Environmental Protection Agency of the 

pcnding waiver, which includes emission standards for greenhouse 

. 

gases, submitted by the California Air Resources Board; and 

Adoption of a statewide diesel engine idle reduction standard. . 
2. The Secretary of Community Affairs shall immediately: 

. Convene the Florida Building Coinmission for the purpose of revising 

the Florida Energy Code for Building Construction to increase the 

energy performance of new construction in Florida by at least 15% 

from the 2007 Energy Code. The Commission should consider 

incorporating standards for appliances and standard lighting in the 

Florida Energy Code. Target implementation date for the revised 

Florida Energy Code for Building Construction is January I ,  2009; 

Initiate rulemaking of the Florida Energy Conservation Standards, 

Chapter 9B-44, Florida Administrative Code, with an objective to 

increase the efficiency of applicable consumer products authorized 

. 



under s. 553.957, Florida Statutes, by IS% from current standards for 

implementation by July I ,  2009. 

Section 3. I hereby request the Florida Public Service Commission to take the 

following actions for the electric utility sector in order to open the market to 

clean, renewable energy technologies, thus avoiding future greenhouse gas 

emissions: 

. Not later than September 1, 2007, initiate rulemaking to require that 

utilities produce at ieast 20% of their electricity from renewable 

sources (Renewable Portfolio Standard) with a strong focus on solar 

and wind energy; 

Not later than September I ,  2007, initiate rulemaking to reduce the 

cost of connecting solar and other renewable energy technologies to 

Florida’s power grid by adopting thc Institute of Electrical and 

Electronics Engineers (IEEE) Standard 1547 for Interconnecting 

Distributed Resources with Electric Power Systems as the uniform 

. 

statewide interconnection standard for all utilities; and 

Not later than September 1,2007. initiate rulemaking to authorize a 

uniform, statewide method to enable residcntial and commercial 

customers who generate electricity from on-site renewable 

technologies of up to 1 megawan in capacity to offset their 

consumption over a billing period by allowing their electric meters to 

turn backwards when they generate electricity (net metering). 

. 



Section 4. All state agencies departments under the direction of the Governor are 

hereby directed, and all other state agencies are hereby requested, to assist those carrying 

out the directions in this Executive Order. 

IN TESTIMONY WHEREOF, I have 
hereunto set my hand and have caused the 
Great Seal of the State of Florida to he 

TARY OF STATE 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition of Florida Power & Light ) 
Company for Approval of Renewable Energy ) 
Tariffs and Standard Offer Contracts 1 

Docket No. 050806-EQ 
Dated September 21,2006 

NOTICE OF WITHDRAWAL OF 
PETITION FOR FLORIDA POWER & LIGHT COMPANY 

FOR APPROVAL OF RENEWABLE ENERGY 
TARIFFS AND STANDARD OFFER CONTRACTS 

As directed by the Commission in Order No. PSC-06-0486-TRF-EQ in Docket Nos. 

050805-EQ, 050806-EQ, 050807-EQ and 050810-EQ (the “Standard Offer Contracts Order”), 

issued June 6, 2006, and in compliance with Order No. PSC-06-0555-FOF-E1 in Docket No. 

060225-E1 (the “West County Need Determination Order”), issued June 28,2006, Florida Power 

& Light Company (“FPL”) petitioned the Commission for approval of its renewable energy 

tariffs and standard offer contracts on July 27, 2006. By filing the petition and its renewable 

energy tariffs and standard offer contracts, FPL fulfilled its obligation under the West County 

Need Determination Order to file “additional standard offer contracts for consideration of 

renewable energy providers” before the Commission’s deadline of August 2 1,2006. 

The Standard Offer Contracts Order authorized Commission Staff to administratively 

approve the additional tariffs and standard offer contracts required by that order. However, the 

Standard Offer Contracts Order became the subject of a petition for formal hearing and for leave 

to intervene by the Florida Industrial Cogeneration Association (“FICA”) on June 26, 2006. As 

a result of FICA’s request, the Commission’s order did not become final and, therefore, the 

Staffs authority to administratively approve the tariffs and contracts filed pursuant to the order is 

uncertain. At this time, FPL believes it is appropriate to withdraw its current petition for 

approval of renewable energy tariffs and standard offer contracts with the commitment that FPL 

FLQRIDA PUBLIC SEWIZCE 
WCKET NO. o%bl93~&XWIIl’F 
CQMPANY r*@.DC...[Q$h%b lksj I n  C . 
WiTNESS i= L NOhk 9 f .d.!LL 2 / d R \  ,4 
DATE * a  ah? I__ 



will promptly re-file renewable energy tariffs and standard offer contracts when FICA’s request 

has been resolved, or as soon as otherwise may be appropriate. 

FPL wishes to make it clear that it remains receptive to negotiating with prospective 

renewable energy providers, and that FPL is prepared to submit any resulting agreements for 

Commission approval as provided for under applicable laws and regulations. FPL reiterates its 

commitment to encouraging development of renewable energy, consistent with the direction of 

the Florida legislature and the Commission, for example by negotiating and being continuously 

available for negotiation of custom purchased power contracts with renewable energy providers, 

and by filing renewable .energy tariffs and standard offer contracts with the Commission when 

appropriate. 

Respectfully submitted, 

By: s/ Bryan Anderson 

Bryan Anderson 
Senior Attorney 
Authorized House Counsel No. 21951 1 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, Florida 33408-0420 

(561) 691-7135 Telecopier 
(561) 304-5253 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 
via electronic delivery this 21'' day of September, 2006, to the following: 

Wm. Cochran Keating, IV, Esq. 
Florida Public Service Commission 
Gerald L. Gunter Building 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

Florida Industrial Cogeneration Association (Zambo06) 
Richard A. Zambo 
c/o Richard A. Zambo, P.A. 
2336 S.E. Ocean Boulevard, #309 
Stuart, Florida 34996 

s/ Bwan Anderson 
Bryan Anderson 
Senior Attorney 
Authorized House Counsel No. 2 195 1 1 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, Florida 33408-0420 

(561) 691-7135 Telecopier 
(561) 304-5253 
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STANDARD OFFER COMRACt 
FOR THE PURCHfiE OP 

FXRM CAPAC1TY-Akb.ENERGY 
FROM A OUALWYINC PACntTY 

5 - 

Y 1. H 
THIS AGREEMENT Is made and entered into t h l s z d a y  of 

19& by and between SES Broward Company, LImlted Partnership, hereinafter r ferred 

to as qp and Florida Power & I 4 h t  Company, hereinafter referred to as "FPL" or  the 

nCompany"t a private utility corpontlon organized under the laws of the State of Florida,. 

me Qf and FPL shall Collective~y k referred to  herein as the "Partk"".  - . .  . 
WITNESSETHI 

wHER€AS, QF desires to sell, and FPL desires to purchase elccfriclty to be 

generated by the QF consistent with Florida Public Service Commission (FPSC) Rules 2s- 

17JO through 1517.89 of Order No. 12943, Docket No. 82000MU; and 
' WHEREAS, QF has signed an Interconnection Agreement with the utility in 

whose. service territory the QF's generating facility is located, attached hereto as 

Appendlx Ai and 

WHEREAS, the FPSC has approved th is  following Standard Offer Contract for 

the Purchase of Firm Capacity and Energy from a Qualifying Facilltn 

NOV, THEREFORE, for mutual consideration the Parties agree as follows 



.,. 
1. Facilitv 

CF csntempla:.:s instaliing and o?erating a 76,000 K V X  : I .  C. synchronous 

generatar !sCated E ~ s t  3f 1.'. 5.  X t .  $ 4 1  and Ysrth of Griffin Rd., 3rsward Csuntv, 

F1a:il;. The genera:or Is designed t J  produce a maximun of 3 ,103  k i lxva t r j  ( K T )  of  

electric power a t  an S505 power f a c t x ,  such equipment being hereinafter referred t o  as 

"Facility." 

2. Term of the Agreement 

This Ageernent shall begin immediately upon i ts  executiog b y  :he parties and 

shall end  a t  1 2 9 1  .3.'.1., August I ,  2939. 

:.lotwithstanding the foregoing if construction and  commerci3l op-ration of the 

Faci1i:y a r e  not sc:om?lished by 2 F  j c f o r e  April 1, 1997, this 4gree:nent shall Se 

renderzd of n s  force and effect. 

3. Sale of Electricity bv QF 

FPL agrees Io purchase a!l sf the electr ic  pou'er generated a t  the Faci!ity and 

transmitted t o  FPL by QF. The purchase an3 s a k  of electricity pursuant to  this 

Agreemen: shall 5: construed as 3 net billing a r rmgenonr .  The billing rnethodology may 

be changed a t  the option of the  QF, subject t 3  the fullawing prwisions: 

(a) 

(5 )  

not more frequen:ly t h i n  once e 'rer} twelre monrhs; 

to coincide with the next Fuel s ~ d  Purchased Power Cosr Recovery 

Factor billing period; 

upon a t  least thirty days adrance written nDtice t o  the Company; 

upon the installation of  a n y  additional metering equipment reasonably 

. .  

(c) 

(d). 
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(e) upon completlon and approval of any alterrtlons to the lnterconnectlon 

reawnably rcquIred to effect the change In bUllng and upon payment by the QF far such 

blfefat~otq and 

(1) where the election to change billing methods will not contravene the 

prov1slons of the tariff under which the Facility receiver ciectrlcal servlce, or any 

previously agreed upon con t r aawl  provision between the QF and the Company. - 

4. payment for Ekctddtv Pro&ced by QF 

4.1 

FPL agrees to  pay the QF f o r  energy produced by the Facility and delivered t6 
;he Company in accordance with *e ra tes  and procedures contained In Rate Schedule 

COG-2 at tachee hereto Appcndix B and as  may k amended from time to  time. Prlor t o  

Aprif I, 1992 QF wUI reccivt energy payments based on FPL'r actual avoidid energy 

costs. After AprU 1, 1992 QF'S energy payments will k based on the lesser of FPL's 

actual avoided fuel Costs or the fW1 Cost Of the Statewlde AvoSded Unit as defined in 

COG-2, such conparison 80 be made houriy. 

- . .  

e 

4.2 CaDadty 

b.2.1 Camadty Payment. FPL agrees to pay QF for the capacity d t s a i k d  in 

Paragraph 4.2.2 in accordance with the rates and procedures contained in Rate Schedule 

COG-2, as i t  may be amended and approved f r m  time t o  time by the PPSC, and plrsuant 

to the elecpon of Option A of Rate Schcdule COG-2. 

e 
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The caprclry payment wlll  k made io  accordance w i t h  lhe schedule 

--- 
CAPACITY 

RATe 
PAYMENT - 

a 

9.01 
9.53 

10.05 
10.80 
15.60 
16.10 
17.33 

19.25 
20.29 
21.39 
22.55 
23.76 

33.13 
34.92 
36.81 

40.89 - 43.10 
45.13 

18.27 

f L c L -  

38.80 
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4.2.2 Commlttcd Capaclt& I t  I$ the Intent of QF 10 ~ l l  $0,600 KW of 

commitkd u p a d t y ,  kglnnlng on Auguat I, 1919. QF shall have the one clme option of 

findlztng Its commlttcd capacity after Initial Facillty tesrlng and spcclfy when c ~ p a c f t y  

payments are to bcgln. Such option shall be c x c r c k d  by providng lomd wrlttcn notla,  

in accordance with Paragraph 9.7, informing FPL of any change In the committed 

capacity and bcginnlng date above. In the event such notice is not recelvcd by FPL prior 

to the CommerdJI In-service date of the Faclllty or April I, 1990, whichever occws f h t ,  

the committed capaclty specified in  this Paragraph shdl be considered as the QF*$ 

committed capacity. 

5. E k c v i d W  Pr~&3iOn kheble 
.I During the term of this Agreement, QF agrees to: . .  

(a) Provide FPL prior t o  October I of each calendar year an estimate of the 

amount of electricity to be generated by the Facillty and delivered to the Company for 

ea& month of %\e following calendar year, including the time, duration and magnitude of 

any planned outages or reductions in capac i tn  

. 

(b) Promptly update the yearly generarion schedule and maintenance 

schedule as and when any changes may k determined necessary; 

(c) 

(d) 

Coordinate i ts  scheduled Facility outages with FPL; and 

C m p l y  with reasonable requuirementr of FPL regarding day-to-day or 

hour-by-hour communications between the parties relative to  the perfonance of 

this Agreement. 

6. QF4 Obllxation lf QF Receives Early Capadty Payments 

The QF's payment option choice pursuant t o  paragraph 4.2.1 may result in 

payment by FPL for capadty delivered prior to April 1, 1992. The Parties recognize that 

capacity payments paid thrcugh March 31, 1992, are in the nature of "early paymenC for e . 
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future  c q u d t y  kmflt to FPL. To ensure that FPL vlll r r a l v e  a c r p c l t y  k n d l t  for 

which ear ly  capclty payments have k e n  made, or drernrtlvclyt that the QF vill r t p y  

@ the amount of euly payments recclvcd to the extent the caprclty knellt hu not k e n  

conferred the following provlrlonr wUI a p p t p  

FpL  shall establish a Capacity Account. Amounts shall be credited to the 

C a p c i t y  Account each month through March, 1992, In the amount of FPL's capacity 

payments made to  the QF pursuant to QFL chosen payment option Iran Rate Schedule 

COG-2. The monthly bahnce In the Capacfty Account shall accrue Inrerut  at  an annual 

rate of 10.5%. Commencing on April I, 1992, then shall be debited from the Capadty 

Account an  Earfy Payment Offset  Amount to reduce the balance in the Capsclty Account. 

Such Early Payment Offset Amount shall be equal to that amount which FPL wwld have . .  - 
paid for capacity in that month, if capacity payments had k e n  catcufatcd punuant td 
Option A in Rate  Schedule COG2 and the QF had elected to  k g i n  receiving paperi ts  on 

April I ,  1992, minus the monthly Capacity payment FPL makes to QF pursuant to  the 

capacity payment option chosen by QF in Paragraph e.2.1. 

The QF shall owe FPL and be liable for the credlt balance in the Capacity 

Account. FPL agrees t o  notify QF monthly as to the current Capacity Accoun~ balance. 

Prior t o  receipt of advance capacity payments the QF shall execute a promln to repay 

any credit balance in the Capsdty Account In the event the QF defaults pursuant to this 

Agreement. Such promise hall be secured by means mutually acceptable to the Put l e r  

and in accordance vith the provision of Rate Schedule COG-2. The specific repayment 

assurance selected for prposes of this Agreement is a Surety Bond subject to  the flnal 

approval by FPL 90 days prlor to-the payment of any early capacity payments. The total 

. Capacity Account shall Immediately become due and payable In the event o! default by 

the QF. The QF's obligation t o  pay the credit balance in the Capacity Account shall 

survive termination of this Agreement. 

.. 
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7. Non-Performance Provisions 

Q F  shall not r5cei.e a capacity ?ayment during any month in which the twzlve 

months rolling averagz af t h e  GF's capacity facxor does not  equal or exceed 79?5 as 

defined in R a t e  SchedJle C 3 C - 2 .  In iddi;isn, if  for  any  month a f t e r  April I ,  1992, t he  QF 

fails t o  achieve a 70% capacity factor on a I 2  mon th  rolling average basis and  the QF has 

received capacity payments prior t o  April 1. 1992, the QF shall be liable for and shall pay 

FPL an amount equal to  the Early Payment Offset Amount for the month: provided, 

however, t ha t  such calculation shall assume that the QF achieved a 7095 capacity factor. 

Any payments thus required of ?F shall be separately invoiced by FPL to QF a f t e r  each 

month for which such repayment is due and shall be paid by QF within 20 days a f t e r  

receipt of such invoice by  QF. Such repayment shall be debited from the Capacity 

Account as a n  Early Payment Offset  Amount.  

In no event shall the QF repay t o  FPL for non-performance a n y  amounts which 

exceed the current balance in the  Capacity Account. 

8. Default 

Should any one of the.following conditions exist, FPL shall hsve t h e  rig!t t o  

declare the QF in default under this Agreement. 

(a) 

(5) 

The QF ceases all electric generation for 12 consecutive months. 

After April I ,  1991, the QF fails to ,maintain a 7095 capacity factor  on a 

twelve month rolling average basis for 24 consecutive months. 

(c) The QF ceases the  conduct of .active business; or if proceedi.ngs under 

the  Federal Bankruptcy Ac t  or insolvency laws shall be institute'd by o r ' f o r  or against  QF; 

or if a receiver shall be appointed for the QF o r  a n y  of 'its assets 'or  properties; or'if a n y  

par t  of the Q F  shall b e - a t t x h e d ,  levied upon, encumbered, pledged, seized,.or f sken  under 

_ -  

d 

_. 
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(d) The QF fails to 6ive proper assurance of adequate perfonnuwe as 

specified under this Agreement within 30 days after FPL, with reawnable gromds for  

insecurity, has r eqss t ed  in writlng such assurance. 

(e) 

Once thlr contract 1s declared to be in default, upon written notice to the QF 
The QF materialfy falls t4 perform as rpeclfled under this Agreement. 

the then current balance In the Capacity Account shall be paid to FPL. 

- . .  9. General Provlsloru 
- I 

9.1 Rrmits. QF hereby agrees to x e k  to obtain any and all governmental 

permits, certifications, or other authority QF i s  requlred to obtatn as prerequisite t o  

engaging in the activities provided for in this Agreernenr. FPL hereby agrees to seek to 

obtain any and all gOVerMEnta1 permits, Certifications Or other 8Uthority FPL is required 

t o  obtain as a prerequisite to engaging in the activities provided for in this Agreement. 

- ' 

0 

9.2 Indcrnniflcatlon. QF agrees to indemnify and save harmless FPL, i t s  

subsidiaries, and their respective employees, officers, and diiectors against any and rll 

liability, loss, damage, costs or expense which FPL, Its subsidiaries, and their respective 

employees, officers and directors may hereafter incur, suffer or k required to pay by 

reason of negligence on the part of QF In perforrnhg Its obligatlonr pursuant to  thls 

Agreement or QF'r failure to  abtde by the provisions of this Agreement. FPL agrees to  
indemnify and save harmless QP against any and ail Ilability, loss, damage, cost or  

expense which QF may hereafter incurr, suffer, or be regulred to pay by reason of 

negligence on the part of FPL In performing Its obtlgatfons pursuant to this Agreement or  

Page I of I3  



FpL'S faliure to abide by the provirioN of chfl A&reement. QP agrees to Indude FpL u 

an  additional lnsured In any liability lNur8Me poiky Of poudes QF obuiru to protect 

QFL interests wlth respect to QFL Indemnity and hold humless IltUlarYe) to p p ~  

contained In this Section. 

9.3 R e n t d a t i O n r  Due to Relulatow Chanres. Anythlng In this Agreement 

t o  the contrary notwithstanding, should FPL at 8ny time during the term of t h h  

Agreement fall to obtain or k denied the FPSCs authorization, or the 8UthoriutIOn of 

any other regulatory body which now has or In the future may have JurisdIcUon over FpL's 

rates and charges, t o  recover from its C U S t ~ e n  all of the payments requfred t o  b; made 

10 qF under the terms of this Agreement or any subsequent amendment to thfr 

Agreement, the parties agree that, a t  FPL't option, they shall renegotiate this Agreement' 

or any appiicable amendment. If FPL exercises such optlon to renegotiate, FPL hdl no{ 

thereafter k required t o  make such payments to  the  extent FPL9 authorization to 

recover them frcm its customers Is nor obtained or Is denied. FPL'r exerdse of Its opdon 

to rencgotlate shall not relieve the QF of Its obligation to repay the bahnce In the 

Capacity Account. It fr the Intent of the partles that FPL'r payment obilgations under 

this Agreement or any amendment hercto.are conditioned upon FPL's k i n g  fully 

reimbursed for such payments through the Fuel and Purchased Power Cost Recovery 

Clause or other authorized rates or charges. Any amounts initially recovered by FPL 

from its ratepayers but for which recovery is subsequently dirrllowed by the FPSC and 

charged badc to FPL may k se t  off or credited against  subseqwtt payments made by 

FPL for purchases from the QF, or alternatively. hall be repaid by the QF. 

. .  

9.6 F o m  Maleure. If either Party shall be unable, by reason of a 
maieure, to carry out Its obligations under this Agreement, e i h r  wholly or in part, the 
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c a u w ~  not  within the reamable control of the Party affected, Including but not limited 

to acts of Cod, strikes, lockouts or other Industrbl disturbances, wars, blochdei, 

ImurrectIont, riots, arrests and restralntr  of rules and people, envlronmentd corntrainti 

Ilvrful1y imposed by Federal, state or local governmental M e a ,  ~ X P ~ O S ~ O N ,  fires, floods, 

lightning, wind, @Is of the sea, accidents to ec#pment or machlner). or r lml lv  

occurrences; provided, however, that no occurrences may be clalmcd to be 4 forci 
mafeure occurrence if It i s  caused by t h e  negligence or lack of due diligence on the part 

01 the Party attempting to make such claim. QF agrees to  pay the costs necessary to  

reactivate the FacilJry and/or the Interconnection with FPLk system. If the same are 

. 

rendered inoperable due to r d o n r  Of QF, Its agents, or force majeure events affecting 

the F a d l i t y  or the interconnection with FPL. FPL agrees to reactivate at its ovn cost 

the interconnection with the Facility In circumstances &ere any interruptioru to such 

interconnectiom are caused by FPL or i ts  agents. 

.. 

9.3 Assimment. The QF shall have the right to assign i ts  benefits under this 

Agreement, but the QF shall not have the right to  assign its obligations and duties wilhout 

FPL% prior written approval. 

9.6 DSscldmr. In executing this Agreement, FPL does not, nor should i t  be 

construed, to extend Ita credit or financial support for the benefit of any third parties 

fending money to or having other transactions with QF or any assignee of this Agreement. 
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9.t poFtotllk.t!oh AJI formal notlcer r f fca lq  the  provision 0; thts 

~ 6 w e r n e n t  shall be delivered In person or wnt by rcgtstered or r r r r i fkd  mat to Me 

parties deslgnatcd below. The partIer dcdgnrte the follovfng t o  be notlfkdor to whom 

payment shall k sent until such tlme as either p r y  furnlrhcd the other purr written 

lnrtructions t o  contact another Indivldual. 

To QFs 

SES Browad Company, L. P. 
c/o Slgnal Environmental Systems, lnc. 

t i k r t y  Law 

Hampton, New Hampshhlre 03842 

TO FPL: 

Florida Power & Llght Company 

P.O. Box 029100 

Miaml, Florida 33102 

Attentiom Cogeneration and fmll l  - 
Power PrcducUon * 

. .  

. 9 3  A m k a b l e  Law. This Agreement shall k 'governed by and construed In 

accordance with the laws of the State of Florida. 

Severabiiitr. If any part of this Agreement, for any reason, be declared 

authority of appropriate jurirdidtlon, then such 

9.9 

invalid, or unenforceable by a public 

decision shall nst  affect the validity of the remainder of the Agreement, vhlch remainder 

shall rernaln in f o r e  and effect  u if this Agreement had k e n  executed without the 

invalid or unenforceable p o d o h  

9.10 Complete Antement  and Amendments. All prcvlour commmlcrtlorrc or 

agreements between the Parties, whether verbal or written, with reference t o  ltw subject 
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m a t k r  of &la Agreemtnt &re hereby abfogated. NO rmendment or modlflcatfon to this 

Agreement rhdl be bIndlng unlesa I t  h a i l  be K t  forth In vrlling M d  duly executed by 0 
PartIeJ to 61s Agreement. 

t.ll Incorporrtla, of Rate  SdwxIdC.  The Parties agree that this Agreement 

be subject to all of the provlsloru contained In FPL's published Rate Schedule COG2 

as approved and on I l k  vlth the FPSC. The Rate Schedule 1s Incorporated herein by 

r e f e r e m .  

0.12 Sunlval of AKrecment. This Agreement as may k amended from time 

t o  dme, shall k blndlng and Inure 10 the benefit of the Parties' respective lucceslors-le 

interest and legal representrtlves. 
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FLORIDA POWER dr LIGHT COMPANY (FPL) WITNESS: 

- 

.. 
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I 

STANDARD OFFER CONTRACT 

FIRM CAPACrrY AND ENERGY 
FROM A QUALIFYING FACILITY 

FOR T M  PURCHASE 

THIS AGREEMENT is made and entered into th i s  

. 9 f i  by and between Broward waste Energy Company, Limited 

referred t i  as "QF" and Florida Power dt Light Company, hereinafter referred t o  as "FPL" 

or the "Company"; a private utility corporation organized under the laws of the State of 

Florida. The QF and FPL shall collectively be referred to herein u the "Pudep. -- 
WITNESSETH: 

WHEREM, QF desires t o  sell, and FPL desires to purchase electrjcity to be 

generated by the QF consistent with Florida Public Service Commission (FPSC) Rules 2.5- 

17.80 through 25-17.69 of Order No. 12443, Docket No. 620406-EU; and 

WHEREM, QF has signed an Interconnection Agreement with the utility in 

whose service territory the QF's generatfng facility is locarcd, attached hereto u 

Appendix A: and 

WHEREAS, the FPSC has approved this folIowing Standard Offer Contracr for 

the Purchase of Firm Capacity and Energy from a Qualifying Facility; 

NOV, THEREFORE, for mutual consideration the Parties agree as foilows: 
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2. term of the A m m e n t  

This Agreement shall &gin immediately upon i t s  execudon by the p l i e s  and 

shall end at  1201 am., December 31, 2010. 

Notwithstanding the foregoing if construction and commercial operation of the 

facility are  nor accomplished by QF before April I, 1992, this Agreement shall t€ 

rendered of no force and effect. a 
3. W e  of E l e c t r i a t ~  by QF 

FPL agrees to plrchase all of the electric power generated a t  the Faciliry'and 

rransmirted to FPL by QF. The purchase and sale of electricity pursuant t o  this 

Agreement shall k construed as a (XI net billing arrangement or ( ) simultaneous purchase 

and sale arrangement. The billing methodology may be changed a t  the option sf the QF, 

subject to the following provisions: 

(a) 

(b) 

not more frequently than once every twelve months; 

t o  coincide with the next Fuel and Purchased Power Cost Recovery 

Factor billing period; 

upon a t  least thiity days advance written notice t o  the Comprnyi 

upon the installation of any additional metering equipment reuonably 

(c) 

(d) 

. _  
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revired t o  ef fec t  the change in billing and upon payment by the QF for such metering 

equipment and its installation; 

(e) upon completion and approval of a n y  a l t e r a l i o ~  to  the interconnection 

reasonably require? to effect  the change in billing and upon parmen! by the Qf for ntd, 

alterations; and 

(1) vhere the election to  change billing methods will  not contnvene the 

provijions of the tariff under which the Facility receives electrical service, or any 

previwsly agreed upon contractual provision between the QF and the Company. 

4. Payment fa Electricity R a d  by QF 

1.1 

FPL agrees t o  pay the QF for energy produced by the Facility and delivered 50 

rhe Complny in accordance with the rates and procedures contained in Rate Schedule 

COG-2 attached hereto as Appendix 8,  and as may be amended f r m  time to time. Prio; 

to April I ,  1992 QF will receive energy payrnenrs bawd on FPL's actual avoided energy 

costs. After April 1, 1992 Qf's energy payments will be based on the Iesrr 02 FPL's 

actual avoided fuel costs or the fuel cost of the Statewide Avoided Unit as defined in 

COG-2, such camparison t o  be made hourly. 

4.2 Camcity 

4.2.1 Capacity Payment. FPL agrees to pay Qf  for t h e  capacity described in 

Paragraph 6.2.2 in accordance with the raws and procedures contained in Ratc Schedule 

COG-2, as i t  may be amended and approved from time t o  cirne by the FPSC. and p n u a n t  

to the e l e d o n  of Option A of R a t t  Schedule COG-2. 
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fie capscity payments  vu1 bc made in accordance with the schedule provided belop. 

.. 

YEAR 

4/1/1992 - 3/11/1993 . 
4/1/1993 - 3/31/1994 
4/1/1994 - 3/31/1995 
4/1/1995 - 3/31/1996 
4/1/1996 - 5/31/1997 
4/1/1997 - 3/31/1998 

4/1/1999 - 3/31/2000 

4/1/2001 - 3/31/2002 
4/1/2002 - 3/31/2003 

4/1/2009 - 3/31/2005 
4/1/2005 - 3/31/2006 
4/1/2006 * 3/31/2007 
4/1/2007 - 3/31/2008 . 

8/1/2009 - 3/31/2010 
41112010 - 12/31/2010 

- 

8/1/199a - 3/31/1999 

4/1/2000 - 3/31/2001 . 

4/1/2003 - 3/31/2004 

411/2aaa - 3/31/2009 

MONTHLY 
CAPACffY 
PAYMENT 
RATE 
fn<v/Mo 

- 18.58 
19.58 
20.64 
71.7s 
22.93 
24.17 

26.X5’ 
2X.30 

2S.47, 

%k 34.92 

36.111 
3x.m 

43.10 
4s.113 
47.xa 

00.89 

t 
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8.2.2 Committed Caprdtv. It is the intent of QF to sell.,~5,000 KMof 
committed u p c i t y ,  beginning on April I ,  1992. QF hall have the Me time option of 

findiring i t s  kmmi t t ed  caprd ty  a f te r  initial Facility testing and specify vhen c a p d t y  

payments are  to &gin. Such option shall k exercind by providing formal written noti=, 

in accordaXe with Paragraph 9.7, informing FPL Of any change in the committed 

c a p c j r y  and beginning date above. In the event such notice is not received by FPL prior 

10 the commercial in-service dare of the Facility or April 1, 1990, whichever occurs first, 

the committed capacity specified in rhis Paragraph hall be considered as the QF's 

committed capacity. 

5. Ekctridty Reduction khible 

- During the term of this Agreement, QF agrees to: - 
(a) Provide FPL prior to  October 1 of each calendar year an estimate of the 

amounr of electricity to be generated by the Facility and delivered t o  the  Company for 

ea& monrh af the  following caiendar year, including the time, duration and magnitude of 

any planned ou;ages or reductions in capacity; 

(b) Promptly update the yearly generation schedule and maintenance 

schedule as and when any changes may k detennintd necessary; 

(c) 

(d) 

Coordinate its scheduled Facility outages with FPL; and 

Comply wi th  reasonable requirements of FPL regarding day-tc-day or 

hour-by-hoor communications between the parries relative to the performance of 

this Agreement. 

6. QF% ObliKation if QF Recrives Early C.pldtr Pavnents 

The QF'r payment option choice pursuant t o  paragraph 4.2.1 may result in 

payment by FPL for capacity delivered prior to  April 1, 1992. The Parties recognize that 

c a p c i t y  payments paid though March 31, 1992, are in the nature of "early payment" for 
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FPL shall establish a Capacity Account. Amounts shall be credited t o  ~e 

Capacity Account each month thrwgh March, 1992, in the amount of FPL's capacity 

payments made to  the QF pursuant t o  QF's chosen payment option from Rate 

C O G 2  The monthly balance in the Capacity Account shall accrue interest a t  an m n d  

rate of 10.596. Commencing on April 1 ,  1992, there shall be debited from thc Capacity 

Account an Early Payment Offset Amount to  reduce the balance in the C a p c i t y  Accoum. 

Such Early Payment Offset Amount  shall be equal to that amount which FPL would h a w  

paid for Capacity in that month, if Capacity p a y m e n t  had been cllcularcd pursuant to 

Option A in Rate Schedule COG-2 and the QF had elected to  begin receivins payment on 

April 1, 1992, minus the monthly capacity paymenr FPL makes t o  QF pursuant to  the 

capacity payment option chosen by QF in paragraph 4.2.1. 

a 

The QF shall owe FPL and be liable for the credit balance in the Capacity 

Account. FPL agrees to notify QF monthly as to the current Capacity Account balance. 

Prior to  receipt of advance a p a c i t y  payments the QF shall execute a promise to repay 

any credit balance in the C a p c i t y  Account in the event the QF defaults pursuant to this 

Agreement. Such prornisc shall be secured by means mutually acceptable to  the Parties 

and in accordance with the  provision of Rate Schedule COG-2. The specific repayment 

assurance selected for porpo=s of this Agreement in  

The total Capacity Account shall immediately 

become due urd payable in the event of default by the QF. The QF's obligation to pay the 

credit balance in the Capacity Account shall survive termination of this Agreement. 
e 
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. 7. Non-Performance Provisions 
. .  

QF shall not receive a capacity payment during any  month in which the twelve 

months rolling average of the QF's capacity factor does not equal or exceed 70% as 

defined in  Rate Schedule COG-2. in addition, if for any month after April I, 1992, the QF 

fails to achieve a 70% capacity factor on a 12 month rolling average basis and the QF has 

received capacity payments prior to April I, 1992, the QF shall be liable for and shall pay 

FPL an amount equal to t h e  Early Payment Offset Amount for the month; provided,' 

however, that such calculation shall assume that the QF achieved a 70% capacity factor. 

Any pay.ments thus required of QF shall be separately invoiced by FPL t o  QF'after each 

month for which such repayment' is due and shall be paid by QF within 20 days after 

'receipt of such invoice by QF. Such repayment shall be debited from the Capacity 

A m o u n t  as an Early Payment Offset Amount. 

. .  

In no event shall the QF repay to FPL for non-performance any amounis which 

exceed the current credit balance in  the'capacity Account. 

8. Default 

Should any one of the following conditions exist, FPL shall have the right t o  

declare the QF in default under this Agreement. 

(a) 

(b) 

The QF ceases all electric generation for 12 consecutive months, 

After April I ,  1992, the QF fails to-maintain a 70% capacity factor on a 
. .  twelve month rolling average basis for 24 consecutive months. 

(c) The QF ceases the conduct of active business; or if. proceedings under 

the Federal Bankruptcy Act or.insolvency laws shall be instituted by or for or against QF; 

or if a receiver shall be appointed for  the QF or any of its assets or properties; or  i f  any 

part of the QF shall be attached, levied u p " ,  encumbered, pledged, seized, or taken under 
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any judicial pf0CCSS and such proceedingS shall not be vacated or fully stayed within 30 

days thereof; or if the QF shall make an assignment for the benefit of Crediton, or admit 

in writing its ifublility 10 ply i ts  debts as they become dw. 
.. 

(d) The QF fails to give proper assurance of adequate perfomaxe as 

speciiied under this Agreement within 30 days after FPL, with reasonable y o m d s  for 

insecurity, has requested in writing su& assurance. 

(e) 

Once this contract is declared to be in default, upon written notice t o  

The QF materially fails to perform as  specified under this Agreement. 

QF 
the then current balance in the Capacity Account shall be paid t o  FPL. - 

9. G e e d  Pruvisiiw 

9.1 Pennits QF hereby agrees to seek to obtain any and all governmental. 

permits, cerrificarions, or orher authority QF is required to  obtain as a prerequisite to 

engaging in the activities provided for in this Agreement. FPL hereby agrees to  L e k  to 

obtain any and all governmental permits. certifications or other authority 'FPL is required 

to  obtain as a prerequisite to  engaging in the activities provided for in this Agreement.' 

9.2 Indcmnifkation. QF agrees t o  indemnify and save harmless FPL, its 

subsidiaries, and their respective emptoyeer, officers, and directors against any and all 

liability, loss, damage, costs or expense which FPL, its subsidiaries, and their respective 

empioyees, officers and direczors may hereafter incur, suffer o r  be required to pay by  

r e w n  of negligence on the part of QF in performing its obligations pltsuani to this 

Agreement or QF's failure t o  abide by the provision of this Agreement. FPL agrees to 

indemnify and save harmless QF against any and all liability, loss, damage, cost or  

expense which QF may hereafter incurr, suffer, or be required to pay by reason of 

negligence on the parr of FPL in performing i t s  obligations pursuant to this Agreement or 
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FPL'S failure to abide by the provisioru of this Agreement. QF agrees to  in&^& FPL as 

an a d d i t j o d  insured h any tiability insurrxe policy or polides QF obtains t o  protect 

Q F ~  interestJ with respect to QF's indemnity and hold harmless assurances t o  FPL 

contained in this Section. 

9.3 RurXotjrticru Due to RemIaton ChmKeS. Anything in this Agreement 

to the contrary notwithstanding, should FPL a t  any time during the term of rhk 

Agreement fail to obtain or k denied the FPSC's authorization, or the authorization of 

any other regulatory body which now has or in the future may have jurisdiction over FPL*$ 

rates and charges, t o  recover from its customers all of the payments required to be made 

to  QF under the terms of this Agreement or any rubrquent amendment t o  thb 

Agreement, c5e parties agree that, a t  FPL's option, they shall renegotiate this Agreemew 

or any applicable amendment. .If FPL exercises such optjon to renegotiate, FPL.shall not 

thereafter be required to  make such payments t o  the extent FPL's authorization to 

recover then from its customers is not obtained or is denied. FPL's exercise of its option 

IO renegotiate shall not relieve the QF of i ts  obligation to  repay the balance in'the 

Capacity Account. I t  is the intent of the parties that FPL's payment obligations-under 

rhis Agreement or any amendment hereto a re  conditioned upon FPL k i n 8  fully 

reimbursed for  such payments through the Fuel and Purchawd Power Cost Recovery 

Clause or orher authorized rates or charges. Any amounts initially recovered by FPL 

from its ratepayen but for which recovery is subsequently disallowed by the FPSC and 

charged back to FPL may k set off or credited against subsequent payments made by 

FPL for plrd-iaxs from the QF, or alternatively, shall be repaid by the QF. 

9.6 P a c e  Majeure. If ei*er Party shall be unable, by re-n of 

majeure, to  carry out i t s  obligations under this Agreement, eiber wholly or in par?, the 
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Party 10 failing %hall give written notice and full prt iculars of such cauw or CaUxs to 

the other Party as seen as possible after the eccurrcnce of any such cauu; and 

obligations s J d  be suspended during the continuance of such hindrance, which, how+ver, 

shall be remedied with all possible dispatch; and the obligations, terms and -dido- of 

this Agreement shall be extended for such period as may be necessary for the purp% of 

making good any suspension SO caused. The term force maieure shall be taken t o  mean 

causes not wirtrin the reasonable control of the Party affected, including but not limited 

to acts  of Cod, strikes, lockouts or other industrial duturbances, wars, blockades, 

insurrecrions, riots, arrests and resfraints of rules and people, enviromental  consuaints 

lawfully imposed by Federal, state or local government bodies, explosions, fires, floods, 

lightning, wind, perils of the sea, accidents to equipment or machinery or similar 

occurrences; provided, however, that no acurrences may  be claimed to  be a forff 
majeure Occurrence if it is caused by the negligence or lack of due dilligence on the  put 

of the Party arrernpting to make such claim. QF agrees to  pay the costs necessary to 

reactivate the Facility andlor the interconnection with FPL‘s systcm if the same are 

rendered inoperable due t o  actions of QF, its agents, or force rnaieure events affecting 

the Facility or the  interconnection with FPL. FPL agrees t o  reactivate a t  its own cost 

the interconnection with rhe Facility in circumstances where any interruptioru to  Nch 

interconnections are caused by FPL or its agents. 

” 

@ 

9.5 A u i m e n t .  The QF h a l l  have the right t o  assign its benefits under this 

Agreement, tut rhe QF shall not have the right IO assign i ts  obligations and duties without 

FPL’s prior written approval. 

Disdaimrr. In executing this Agreement, FPL does not, nor should i t  be 

construed, to extend its wadi? or financial support for the benefit of my mird pardel 

9.6 

lending money ro or having other transactions with QF or any assignee of this Agreement. 
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9J Notifkatton A l l  formal notices affecting the provisions this 

Agreement shall be delivered in person or s e n t  byregistered or C e r d f h d  mail to he 

prrdes designated_ k l o v .  The parties designate the following to be notified or t o  

payment shall be sent until such time as either party furnished rhe Other party wri t en  

instructions to  contact another individual. 

a 

For QF: 

BROIARD VAS= ENERGY COMPANY, 

LIMITED PARTNERSHE' 

3510 W e s t  Bus& Blvd. 

Tampa, Florida 33611) 

Atrention: Ted Sjoberg 

For FPL: 

FLORIDA POWER & LIGHT COMPANY 

P. 0. Box 029100 . 

Miami, Florida 33102 

- 

.- 
Artentjofx Cogeneration and Small 

Power h d u c r i o n  

9.8 Apoliuble Law. This Agreement shall be governed by and comtmed in 

accordance with the laws of the Stare of Florida. 

kvenblil i tr .  If any part of this Agreement, for any reason, be declared 

invalid, or unenforceable by a public authority of appropriate jurisdicition, then such 

decision shall aot affect the validity of the remainder of the Agreement, which remainder 

shall remain in force and effect as if this Agreement had been executed without the 

invalid or unenforceable portion. 

9.9 

9.10 Caolcte  AKernent and Amendments. AIJ previous communicatiom or 

agreements between the Parties, whether verbal or written, with reference to the subject 
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matter of rhir Agreement are hereby abrogated. NO amendment or modification to !his 

Agreement shll be binding udesr  it shall be set forth in writing and duly eXecL!ed by 

both parues to hi? Agreement. 

9.11 ~ o ~ t i o n  of Rate W e .  The Parties agree that this Agreement 

aha]] be subject to all of the provisions contained in FPL's publi&ed Rate khedule coC-2 

as approved and on file with the FPSC. The Rate Schedule iS incorporated herein by 

reference. 

9.12 Survival of Auccrncnt. This Agreement as  may be amended from t ime  

to time, shdl be binding and inure t o  the k n e f i t  of the Parties' respective successarpin- 

interest and legal representatives. 
.- 
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IN WITNESS m L O F ,  QF, and FPL executed this Agreement this 

d r y  of FJ @ 
.- 

FLORIDA POWER dr LIGHT COMPANY (FPL) WITNESS: 

. , -. 
,.,I $ - 

/ ~ i ~ , ~ ~  Senior Vice President 

Date: March 13, 1987 

WITNESS: BROWARD WASTE ENERGY COMPANY_, 

LIMITED PARTNERSHIP (QF) 
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F!n:t Revised Sht'!:t 010.9.030 
l<'IJORIDA POWE,R & LIGHT COMPANY Callcels Original Sheet No. 9.030 

STANDARD OFFER CONTRACT FOR THE PURCHASE OF 

CAPACITY AND ENERGY FROM A RENEWABLE ENERGY F AClILITY OR A QUALlIFYlING 


FACILITY WITH A DESiGN CAPACiTY OF 100 KW OR LESS (2014 AVOIDED UNIT) 


THIS CONTRACT is made and entered this __ day of , __, by and between 
(herein after "Qualified Seller" or "QS") a corporation/limited liability 

company organized and existing under the laws of the State of and owner of a Renewable Energy 
Facility as defined in section 25-17.210 (1) F.A.C. or a Qualifying Facility with a.design capaci.ty of 100 KWor 
less as defined in section 25-17.250, and Florida Power & Light Company (hereinafter "FPL") a corporation 
organized and existing under the laws of the State of Florida. The QS and FPL shall be jointly identified herein as 
the "Parties". This Contract contains five Appendices; Appendix A, QS-2 Standard Rate for Purchase of Capacity 
and Energy; Appendix B, Pay for Performance Provisions; Appendix C, Termination Fee; Appendix D, Detailed 
Project Information and Appendix E, contract options to be selected by QS. 

WITNESSETH: 

WHEREAS, the QS desires to sell, and FPL desires to purchase, firm capacity and energy to be generated 
by the QS consistent with the terms of this Contract, Section 366.91, Florida Statutes, andlor Florida Public 
Service Commission ("FPSC") Rules 25-17.082 through 25-17.091, F.A.C. and FPSC Rules 25-17.200 through 
25.17.310.F.A.C. 

WHEREAS, the QS has signed an interconnection agreement with FPL (the "futerconnection 
Agreement"), or it has entered into valid and enforceable intercOlmectionitransmission service agreement(s) with 
the utility (or those utilities) whose transmission facilities are necessary for delivering the firm capacity and energy 
to FPL (the "Wheeling Agreement(s)"); 

WHEREAS, the FPSC has approved the form of this Standard Offer Contract for the Purchase of Firm 
Capacity and Energy from a Renewable Energy Facility or a Qualifying Facility with a desif,'l1 capacity of 100 KW 
or less; and 

WHEREAS, the Facility is capable of delivering firm capacity and energy to FPL for the term of this 
Contract in a manner consistent with the provisions of this Contract; and 

WHEREAS, Section 366.91(3), Florida Statutes, provides that the "prudent and reasonable costs 
associated with a QS energy contract shall be recovered from the ratepayers of the contracting utility, without 
differentiating among customer classes, through the appropriate cost-recovery clause mechanism" administered by 
the FPSC. 

NOW, THEREFORE, for mutual consideration the Parties agree as follows: 

(Continued on Sheet ~o. 9.031) 

Issued by: S. E. Romig, Director, Rates and Tariffs 
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FLORIDA POWER & LIGHT COMPANY 01-iginal Slieet No. 9.031 

(Contini~cd from Sheet No. 9.030) 

1. QS Facility 

KVA The QS contcmplatcs installing and operating a __ 
generator located at- (hcreinafter called the 

kilowafts ( “ K W )  of electric power at an 85% “Facility”). The generator is designed to produce a maximum of 
lagging to 85% leading power factor. The Facility’s locatioii and generation capabilities are as described in the tablebelow. 

I TECllNOLOGY ANI) G E N E M T O R  CAPABII,ITIES I 
City: 
County: 

Location: Specific legal description (e.&, metes and hounds or  other legal 
description with street address required) 

Generator Type (Induction o r  Synchronous) 

Type of Facility (Hydrogen produced from sources other than fossil fuels, bioniass 
as  defined in Section 25-17.210 (2) F.A.C., solar energy, geothermal encrgy, wind 
energy, ocean cnergy, hydroelectric power, waste heat from sulfuric acid 
manufacturing owrations: o r  <100KW coeenerator) 

I Technnlnvv I 1 
I Fuel Type and Source I I 

Generator Rating (KVA) 

Maximum Capability (KW) 

1 Miiiimiim Load I I 
~ 

Peaking Capability 

Net Output (KW) 

I Power Factor (“4) I I 
Operating Voltage (kv) 

Peak Internal Load KW 

The following sections (a) through (e) are applicable to Renewable Encrgy Facilities (“REFS”) and section (0 is only 
applicable to Qualifying Facilities with a design capacity of 100 K W  or less: 

(a) If the QS is a REF, the QS represents and warrants that the sole source(s) of fuel or power used by the Facility to 
produce energy for sale to FPL during the term of this Contract shall be such sources as are defined in and 
provided for pursuant to Sections 366.91(2) (a) and (b), Florida Statutes, and FPSC Rules 25-17.210(1) and (2), 
F.A.C. Fossil fuels must be limited to the minimum quantities necessaly for start-up, shut-down and for operating 
stability at minimum load. The REF must be capable of generating the amount of capacity pursuant to Section 5 
of this Agreement without the use of fossil fiiels. 

(b) The Parties agree and acknowledge that if the QS is a REF, the QS will not charge for, and FPL shall have no 
obligation to pay for, any electrical energy produced by the Facility from a source of fuel or power except as 
specifically provided for in paragraph [(a) above. 

(Continued on Sheet No. 9.032) 

Issued by: S. E. Rornig, Dircctor, Rates and Tariffs 
Effective: May 22,2007 



(Continued fioin Sheet Nn. 9.0311 

I f  the QS i s  a REF, the QS shall, on an annual hasis and within thirty (30) days after tlie anniversaiy datc of this Contract, 
deliver to FPL a repon certified by an oflicer o f  the QS: ( i )  stating the type and amount of each source of fuel or power 
used by the QS to produce energy during the twelve inonth period prior to the anniversary date (the ”Contract Year”); 
and (ii) verifying that one hundred percent (100%) o f  a l l  energy sold by the QS to FPL during the Contract Year 
coinplics with Sections I(a) and (b) of this Contract. 

If the QS is a REF, the QS represents and warrants that the Facility inieets the renewable cncrgy requirements 01 Section 
366.91(2)(a) and (b), Florida Statutes, and FPSC Rules 25-17.210(1) and (2),F.A.C., and that the QS shall continue to 
ineet such requirements throughout the tenn o f  this Contract. FPI. shall have the right at all times to inspect the Facility 
and to examine any books, records, or other documents of tlie QS that FPL deems tnccessaiy to verify that the Facility 
meets such requirements. 

The Facility (i) lhas been certified or has self-certified a “qualifying facility” pursuant to the Regulations o f  the Federal 
Energy Regulatoiy Commission (“FERC), or (ii) has been ccrtified by the FPSC as a “qualifying facility” pursuant to 
Rule 25-17.080(1). A QS that i s  a qualifying facility with a design capacity of less than 100 KW shall maintain the 
“qualifying status” o f  the Facility throughout the tenn of this Contract, FPL shall have the right at a l l  times to inspect the 
Facility and to examine any books and records or other documents of the Facility that FPL decms necessav to verify the 
Facility’s qualifying stahis. On or before March 3 1 of each year during the tenn of this Contract, the QS shall provide to 
FPL a certificate signed by an oflicer o f  the QS certifying that the Fctcility has continuously maintained qualifying status. 

2. Term of Contract 

Except as otherwise provided herein, this Contract shall becomc effective iminediately upon its execution by the Parties and shall 
have the termination date stated in Appendix E, unless terminated earlier in accordance with the provisions hereof Notwithstanding the 
foregoing, if the Capacity Delivery Date (as defined in Section 5.5) o f  the Facility i s  not accomplished by the QS before June I, 2014, or 
such later date as may be pennitted by FPL pursuant to Section 5 o f  this Contract, FPL wi l l  be permitted to terminate this Contract consistent 
with the terms herein without further obligations, duties or liability to the QS. 

3. Minimum Specifications 

Following are the ininimuiii specifications pertaining to this Contract: 

1. The avoided unit (“Avoided Unit”) on which this Contract i s  based i s  a 1219 MW combined cycle unit. 

2. This offer shall expire on April I ,  2009. 

3. The date by which firm capacity and energy delivcries from the QS to FPL shall coiiiinence is lune I, 2014 (or such later 
date as may be peimitted by FPL pursuant to Section 5 o f  this contract) unless the QS chooses a capacity payment option that provides for 
early capacity payments pursuant to the te ims  o f  this contract. 

4. The period o f  time over which film capacity and energy shall he delivered from the QS to FPL i s  as specified in 
Appendix E; provided, such period shall be no less than a miniinurn of ten (I 0) yenrs after the in-service date o f  the Avoidcd Unit. 

5.  The fallowing are the miniinurn perfonname standards for the delivery o f  firm capacity and energy by the QS to qualify 
for full capacity payments under this Contract: 

Availability 

On Pet& * 

97.0% 

All Flours 

97.0% 

’& QS Perfoimance and On Peak hours shall be as measused andlor described iii FPL‘s Rate Schedule QS-2 attached hereto as Appendix A 

(Continued on Sheet No. 9.033) 

Twied bv: S. E. Roniir, Director, Rates and ‘Tariffs 
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". Sale of Energy and Capacity by the Q5 

4.1 Consistent with the tenns hereof, the QS shall sell and deliver to FPL at the Delivery Point (defined bclow) and FPL shall 
purchase and receive from tlie QS a11 of tlie energy and capacity generated by the Facility. FPL shall have the sole and exclusive right to 
purchase a11 energy and capacity produced by the Facility. The purchase and sale of energy and capacity pursuant to this Contract shall be a 
( ) net billing arrangement or ( ) simultaneous purchase and sale arrangement; provided, however, that no such arrangcment shall cause the 
QS to sell niore energy and capacity than the Facility's net output. The billing methodology may be changed at the option of the QS, subject 
to the provisions of FPL Rate Schedule QS-2. For putposcs of this Contract, Delivery Point shall he defined as either: (i) the point of 
interconnection between FPL's system and the transmission system of the final utility transmitting energy and capacity from the Facility to 
the FPL system, as specifically described in the applicable Wheeling Agrccment, or (ii) the point of interconnection between the Facility and 
FPL's transmission system, as specifically described in the Interconnection Agreement. 

4.2 The QS shall not rely on intcnuptihle standhy service for the start up requirements (initial or otherwise) of the Facility. 

4.3 The QS shall be responsihle for a11 costs, charges and penalties associated with the operation of the Facility. 

5. Committed CapacitylCapacity Delivery Date 

5.1 The QS commits to sell capacity to FPL at the Dclivery Point, the ainount of which shall be detcnnined in accordance with this 
KW, with an expected Capacity Section 5 (the "Committed Capacity"). Subject to Section 5.3 the Committed Capacity is set at 

Delivery Date no ! a h  than June 1, 2014. 

5.2 Testing of the capacity of the Facility (each such test, a "Committed Capacity Test") shall be performed in accordance with the 
procedures set forth in Section 6. The Demonstration Period (defined herein) for the first Committed Capacity Test shall commence no 
earlier than six (6) months prior to tlie commencement date for deliveries of firm capacity and energy (as such is specified in Appendix E) 
and testing must be completed by 11.59 p.m.. May 31, 2014. The first Committed Capacity Test shall be deemed successfully completed 
when the QS demonstrates to FPL's satisfaction that the Facility can make available capacity of at least one hundred percent (100%) of the 
Committed Capacity set forth in Section 5.1. Subject to Section 6.1, the QS may schedule and perfonn up to three (3) Committed Capacity 
Tests to satisfy the capacity requirements of the Contract. 

5.3 FPL shall have the right to require the QS, by notice no less than 10 Business Days prior to such proposed test, to validate the 
Committed Capacity of the Facility by means of subsequent Committed Capacity Tests as follows: a) once per each Summer period and once 
per each Winter period at FPL's sole discretion, b) at any time the QS is unable to comply with any material obligation under this Contract 
for a period of thirty (30) days or more in the aggregate as a consequence of an event of Force Majeure, and c) at any time the QS fails in 
three consecutive months to achieve an Annual Capacity Billing Factor ("ACBF"), as ddined in Appendix B, equal to or greater than 70%. 
The results of any such test shall be provided to FPL within seven (7) days of the conclusion of such test. On and after the date of such 
requested Committed Capacity Test, and until the completion of a subsequent Committed Capacity Test, the Committed Capacity shall be 
deemed as the lower of the tested capacity or the Committed Capacity as set forth in Section 5 .  I .  

5.4 Notwithstanding anything to the contrary herein, the Committed Capacity shall not exceed the amount set forth in Section 5.1 
without the consent of FPL, such consent not unreasonably withheld. 

5 .5  The "Capcity Delivery Date" shall be defined as the first calendar day iinmerliately following the date of the Facility's 
successful completion of the first Committed Capacity Test but no earlier than the commencement date for deliveries of finn capacity and 
energy (as such is specified in Appendix E). 

5.6 The QS shall be entitled to receive capacity payments beginning on the Capacity Delivery Date, provided, the Capacity 
Delivery Date occurs on or beforc June I ,  2014 (or such lr+ter date pennitted by FPL pursuant to the following sentence). If the Capacity 
Deliveiy Date does not occur on or before June I ,  2014, FPL shall be entitled to the CompletionlPafotmance Security (as set forth in 
Section 9) in full, and in addition, FPL may, but shall not he obligated to, allow the QS up to an additional five (5) months to achieve the 
Capacity Delivery Date. I f the  QS fails to achieve the Capacity Delivery Date either by (i) June I ,  2014 or (ii) such later date as pennitted by 
FPL, FPL shall have no obligation to inake any capacity payments under this Contract and FPL will be pennitted to tenninate this Conhact, 
consistent with the tenns herein, without fuither obligations, duties or liability to the QS. 
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6. Testing l'roccdures 

6.1 The Conimitted Capacity Test n u s t  be complctcd succcssfiilly within a sixty-hour period (thc "Demonstratioii Period"), which 
period, including the approximate s t m  time oftlie Committcd Capacity Test, shall he sclccted and schcduled by the QS by means o fa  written 
notice to FI'L delivcrcd at least thiity (30) days prior to the start o f  such period. The provisions o f  tlie forcgoing scntencc shall not apply to 
any Committed Capacity Test  required by FPL under any o f  the provisions of this Contract. FPL shall have t i le right to be present onsite to 
monitor any Coinmiltcd Capacity Test required or permitted undcr this Contract. 

6.2 Committed Capacity Tcst results shall be bascd on a test period of twenty-row (24) consecutive hours (the "Committed 
Capacity Test Period") at tlie highest sustained net KW rating at which the Facility can operate without excceding the design operating 
conditions, tcmpcrtrture, pressures, and other parameters defined by the applicable manufacturer(s) for steady state operations at the Facility. 
If the QS is  a REF the Committed Capacity Test shall be conducted utilizing as tlic sole fiicl source fucls or energy sources included in the 
definition in Section 366.91, Florida Statutes. The Committed Capacity Test Period shall commence at the time designated by thc QS 
pursuant to Section 6. I or at such other time requested by FPL /pursuant to Section 5.3; provided, however, that tlie Committed Capacity 'Tcst 
Period may commence earlier than such time iii the event that FPI. i s  notificd of, and consents to, such carlicr time. 

6.3 For the avoidance of doubt, normal station service use of  unit auxiliaries, including, ~ i l l i o u t  liniitiition, cooling Iowers, hear 
exchangers, and other equipment required by law, siiall he in service during the Committed Capacity Test Period. Further, the QS shall affect 
deliveries o f  any quantity and quality o f  contracted cogeneratcd strain to tlie steam host during the Committed Capacity Test Period. 

6.4 The cdpncity o f  tlie Facility shall be the average net capacity (generator output minus auxiliary) measured over the Committed 
Capacity 'Test Period. 

6.5 l h e  Committed Capacity Test shall he performed according to prudent industry testing proccdurcs satisfactoly to FPL for the 
appropriate technology of the QS. 

6.6 Except as otlierwise provided herein, results of tiny Committed Capacity Test shall be submitted to FPL by the QS within seven 
(7) days ofthe conclusion of the Committed Capacity Test. 

7. Payment for  Electricity Produced by the Facility 

7. I Energy 

PPL agrees to pay the QS for capacity and energy produced by the Facility and delivered to the Delivery Point in accordance with 
the rates and procedures contGmd in PPL's approved Rate Schedule QS-2, attached hereto as Appendix A, as i t  may be amended from time 
to time and pursuant to'the election of energy payment options as specified in Appendix E. Thc Parties agree that this Contract shall be 
subject to all of the provisions contained in Rate Schedule QS-2 as apprdved and on f i l e  with the FPSC. 

7.2 Capacity 

TPL'agrees to pay the QS for the capacity described in Section 5 in accordance with the rates and procedures contained in Rate 
Schedule QS-2, attnclied hcreto as Appendix A, as i t  may be amended and approved from time to time by the FI'SC. and pursuant to the 
election o fa  capacity payment option as specified in Appendix E, The QS understands and agrees that Capacity payments wi l l  be made under 
the early capacity payment options only i f  the QS has achievcd'tlie Capacity Delivery Date and is delivering firin capacity and energy to FPL. 
Once elected by the QS. the capacity payment option cannot he changed during the term ofthis Contract. 

7.3 Paymcnts 

Payments due tlie QS will be made monthly m d  normally by the twcnticth business day following the end of the hilling period. A 
statement ofthe kilowatt-hours sold by the QS and the applicable avoided energy rate at which payments are being made shall accompany rhe 
payment to tlic QS. 
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Elcctricity Production and Plant Maintenance Schrdu le  

8. I During the term of this Contract, no later than sixty (60) days prior to the Capacity Delivery Date and prior to April I o f  cacli 
calendar year thereafter, the QS shall submit to I T L  in writing a dctiiilcrl plan oT- (i) the amount o f  firm cnpacity and energy to he generated 
by tlie Facility and delivered lo  the Delivery Point for each month ofthc following calendar ycar. and (ii) the timc. duration and niagnitidc of 
any schedulcd maintenance period(s) and any anticipated reductions in capacity. 

8.2 By October 3 I ofcnch calcndar year, FPL shall notiry the QS in writing whcthcr tlic requested sclicduled maintenance periods 
in the detai led plan are acceptable. Ifl:PL objects l o  any ofthe requested scheduled maintcnancc periods, FPL shall  advise the QS o f  the time 
period closest to the rcqucstcd pcriod(s) when the outnge(s) can be scheduled. The QS shall schcdulc miiinlennnce outages only during 
periods approved by FPL, such approval not unrcasonably withheld. Once the schedule for maintenance lias been established and approved 
by FPL, either Party may rcqiicst a subsequent change in  such schedule and, except when such event is  due to Force Majeure, request 
approval for such change from the otlicr Party, such approval not to be unreasonably withheld or del;iycd Scheduled maintenance outage 
days shall be limited to seven (7) days per calendar year unless the manufacturer’s recommendation o f  maintcnancc outage days for the 
technology and equipment used by thc Facility exceeds such 7 day period, provided, such number of days i s  considered reasonahle by 
industry standards and does not exceed two (2) fourteen (14) day intcwals, one in the Spring and one in the Fall, in any calcndar year. The 
scheduled maintenance outage days applicable for the QS are __ days in the Spring and __ days in the Fall o f  each calendar year, 
provided the conditions specified in the previous sentence are met. In no event shall maintenance pcriods he scheduled during the rollowing 
periods: June I through and including October 3 I st and December I through and including Fcbruary 28 (or 2gh as the case may be). 

8.3 Thc QS shall comply with reasonable requcsts by FPL rcgarding day-to-day and hour-by-hour communication bctween the 
Parties relative to electricity production and maintenance scheduling. 

1 8.4 Dispatch and Control 

8.4.1 The power supplied by the QS hcreundcr shall be in the forin of three-phase 60 I-lertz alternating current, at a nominal 
,000 volts ( ~ kV) and power factor dispatchable and controllable in the range o f  85% lagging to operating voltage of 

85% leading as measured at the Delivery Point to maintain system operating parameters, as specified by FPL. 

8.4.2 At a11 times during the term o f  this Contract, the QS shall operate and maintain the Facility: (i) in such a manncr as to ensure 
compliance with its obligations hereunder, in accordance with prudent engineering and operating practices and applicable law, and (ii) with 
all system protective equipment i n  service whenever the Facility is  connected to, or is  operated in parallel with, FPL’s system. The QS shall 
install at tlie Facility those system protection and control devices necessary to ensure safe and protected operation o f  all energized equipment 
during normal testing and repair. The QS shall have qualified personnel lest and calibrate all protective equipment at regular intetvals in 
accordance with good engineering and operating practices. A unit functional trip test shall be performed aRer each overhaul of the Facility’s 
turbine, generator or boilers and the results shall he provided to FI’L prior to returning the equipment to service. The specifics of the unit 
functional trip test wil l he consistent with good engincering and operating practices. 

8.4.3 I f  the Facility i s  scparaled from the FPL system for any reason, under no circumstances shall the QS reconnect the Facility 
into FI’L’s system without first obtaining FPL’s approval. 

8.4.4 During the term o f  this Contract, tlie QS shall employ qualified personnel for managing, operating and maintaining the 
Facility and for coordinating such with FPL. If the Facility has a Committed Capacity greater than IO M W  then, the QS shall ensurc that 
operating personnel are on duty at al l  times, twenty-four (24) liours a calendar day and seven (7) calendar days a week. If the Facility has a 
Committed Capacity equal to or less than 10 M W  then the QS shall ensure that operating personnel are on duty at least eight (8) hours per 
day from 8 A M  EST to 5 PM EST from Monday to Friday, with an operator on cal l  at al l  other hours. 

8.4.5 FPL shall a1 all timer be excused from its obligation to purchase energy and capacity hereunder, and FPL shall  have the 
ability to require the QS to curtail or rcduce delivcrics ofenergy. to the cxtcnt necessary to maintain the reliability and integrity ofany pan of 
FPL’s system, or in the event that I’PL determines that a failure to do so is  likely to endanger life or properly, or i s  likely to result in 
significant disruption ofelectric service to I’PL’s customers. IWL shall give the QS prior notice. if practicable, o f  i t s  intent lo refuse, curlail 
or rcduce FPL’s acceptance ofcnergy pursuant to this Section and w l l  act l o  minimize the frequency and &ration ofsuch occurrences. 
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8.4.6 Alter providing iiotice to tlie QS. 1:I’l. s h a l l  not hc requircd to accept or purchase energy from t l i e  QS during any period in 
which, due to opcrational circumsliinccs. acceptance or purchase of sitcli energy would result ill FI’L’s incurring costs grcatcr than thosc 
which i t  would incur if i t  did not make such purchases. An example of such an occurrcncc would he a pcriod during which the load heing 
scrvcd i s  such that t l ic gcncrating units on line are base load units operating at their miiiimllm CotitinuoLis ratings and the purchase 01- 
;tdditional energy would require taking a base load unit ofl‘tlie line and replacing the remaining load served by that unit with pcaking-typc 
generation. fl’L shal l  give tlie QS as much prior notice as practicohlc or i t s  intent not l o  accept energy pursuant to this Sectioii. 

8.4.7 If the 1:ncility hns a Committed Capacily less than 75  MW, control, schcduling ;an11 dispntch of capacity and energy shall be 
tlie rcsponsibilily of the QS. l f t he  Facility lias a Cotnmittcd Capacity grcalcr than or equal to 75 MW, control, scheduling and dispatch of 
capacity and energy shall he tlie responsibility of tlie QS, except during a “Dispatch Ilour”, i.c., any clock hour for which I:PL requests the 
dcliveiy o f  such capacity and energy. During any Dispatch Ilour: i) control ofthe Facility wil l either be by Seller’s manual control under the 
dircction o f  FPL (whether orally or in writing) or by Autom;ilic Generation Control by FPL’s , tem control center as determined by FPL, 
and ii) I’PL may rcquest that the real power output be at any level up to the Committed Capacity of t l ie Facility, provided, in no event shall 
PPI. require the real power output ofthe Facility to be hclow the Facility’s Minimum Load without decommitting the Facility. The Facility 
shall deliver the capacity and energy requested by FPL, within ~ minutes, takiiig into account the operating limitations of the 
gcnerating equipment as specified by t l ie manufacturer, provided such time period spccified lherein is  considered reasonable by industry 
standards for t l ie technology and equipment heing utilized iuid assuming the Filcility is  operating at or above its Minimum Load. Start-up 
time from Cold Shutdown and Facility Turnaround time from llot to Hot will be taken into consideration provided such are rcasonahlc and 
consistent with good industry practices for the technology and eqtiipmenl bcing utilized. ‘The Facility’s Operating Cliaractcristics have hcen 
provided by the QS and are set forth in Appendix D. Section IV o f  RateSchedule Q S - 2 .  

8.4.8 If the Facility lias a Committcd Capacity o f  less than 75 MW, FPL may require during certain periods, by oral, written, or 
electronic notification that tlie QS cause the Facility to reduce output to a level below the Committed Capacity hut not lowcr than the 
Facility’s Minimum Load. I’PI, shall provide as much notice as practicable, normally such notice will be of at least four (4) hours. The 
frequency of  such request shall not excecd eighteen (18) times per calendar year and the duration o f  each request shall tint excecd Pour (4) 
hours. 

8.4.9 FPL’s exercise of its rights under this Section 8 shall not give rise to any liability on tlie part of ITL, including any claim for 
breach ofcontract or for breach of any covenant ofgood faith and fair dealing. 

9. CompletionIPerformance Security 

9. I As Security for the achievement ofthe Capacity Delivery Date and satisfactory performance o f  its obligations hereunder, the QS 
shall provide FPL either: (a) an unconditional, irrevocable. standby letter of credit(s) with an expiration date no earlier than the end of the 
first (1st) anniversary o f  the Capacity Delively Date (or the next business day therealler), issued by a U.S. commercial bank or the US. 
branch of a foreign hank having a Credit Rating of A- or higher by S&P or A3 or higher by Moody’s (a “Qualified Issuer”), in rorm and 
substance acceptable to FPL (including provisions (i) permitting partial and full draws and (ii) permitting FPL to draw in full if such letter o f  
credit is not renewed or replaced as required by the terms hercof at least thiriy (30) business days prior to its expiration date) (“Letter of 
Credit”); (b) a bond, issued by a financially sound Company and in a form and substance acceptable to FPL, (“1)ond”); or (c) a cash 
collateral deposited with FPL (“Cash Collateral”) (any of (a), (b), or (c). the “CompletionlPerformance Security”). Such Letter of Credit, 
Bond or Cash Collateral shal l  be provided in the amount and by tlie date listed below: 

$30.00 per K W  (for the number of K W  of Committed Capacity set forth in Section 5.1) to be dclivcred to FPL within thirty (30) 
calendar days of the execution of this Contract by the Pnrtics hcreto. 

“Credit Rating” means with respect to any entity, on any date ofdetermination, the respcctive ratings then assigned to such entity’s 
unsecured, senior long-term debt or deposit obligations (not suppoiied by third party credit enhancement) by S&l’, Moody’s or other 
specified rating agency or agencies or if such entity does not have a rating for i ts unsecured, senior long-term debt or deposit obligations, 
lhen the rating assigned to such entity as i ts “corporate credit rating” by S&P. 

”Moody’s” means Moody’s Investors Service, fnc. or i ts successor 

“SRP” means Standard & Poor’s Ratings Group (a division of’rlie McCrawv-Hill Companies, Inc.) or its successor. 
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9.2 The specific security instninient provided for purposes of this Contract is: 

( )Letter ofcredit. 
( )Bond.  
( ) Cash Collateral. 

9.3 FPL shall have the right to monitor (i) the financial conditiort of the issuer of a Lctter of Crcdit in  thc event any Letter of 
Credit is provided by the QS and ( i i )  the insurer, in the case of any Bond. In the cvent the issuer of a Letter of Credit no longer qualifies as 
Qualified Issuer or the issuer of a Bond is no longer financially sound, FPL tilay require the QS to replace the Letter of Credit or the Bond, as 
applicable. The rcplacement Letter of Credit must be issued by a Qualified Issuer, within thirty (30) calendar days following written 
notification to the QS of the requirement to replace. Failure by the QS to comply with the requirements of this Section 9.3 shall be grounds 
for FPL to draw in full  on the existing Letter of Credit and to exercise any other remedies it may have hereunder. 

9.4 Notwithstanding the Foregoing provisions of this Section 9, pursuant to FPSC Rule 25-17.091(4), F.A.C., a QS 
qualifying as a “Solid Waste Facility” pursuant to Section 377.709(3) or ( S ) ,  F.S., respectively, inay use an unsecured witten colnlnitment or 
promise to pay in a fonn reasonably acceptable to FPL, by the local government which owns the Facility or on whose behalf the QS operates 
the Facility, to secure its obligation to achieve on a timely basis the Capacity Delivery Date and the satisfactory performance of its 
obligations hereunder. 

9.5 If an Event of Default under Section 12 occurs, FPL shall be entitled immediately to receive, draw upon, or retain, as the 
case may be, one-hundred percent (100%) of the thewapplicable CompletionIFeifoiinance Security. 

9.6 If an Event of Default under Section 12 has not occurred and the QS fails to achieve the Capacity Delivery Date on or 
before June I ,  2015 or such later date as peimitted by FPL pursuant to Section 5.6, FPL shall be entitled immediately to receive, draw upon, 
or retain, as the cme may be, one-hundred (100%) of the Completion/ Perfonnance Security as liquidated damages free from any claim or 
right of any nature whatsoever of the QS, including any equity or right of redemption by the QS. The Parties acknowldge that the injury 
that FPL will suffer as a result of delayed availability of Committed Capacity and energy is difficult to ascertain and that FPL may accept 
such sums as liquidated damages or resort to any other remedies which may be available to it under law or in equity. If the Capacity Delivery 
Date occurs on or before June I ,  201 5 or such later date as pennitted by FPL pursuant to Section 5.6, then the QS shall be  entitled to reduce 
the amount of the CompletionIPerfomance Security to an amount equal to $15.00 per KW (for the number of KW of Committed Capacity 
set forth in Section 5.1). 

9.7 In the event that FPL requires the QS to perfonn one or mot-e Cominittcd Capacity Test(s) at any time 011 or before the 
first anniversary of the Capacity Delivery Date pursuant to Section 5.3 and, in connection with any such Committed Capacity Test(s), the QS 
fails to demonstrate a Capacity of at least one-hundred percent (100%) of the Committed Capacity set forth in Section 5.1, FPL shall be 
entitled immediately to receive, draw upon, or retain, as the case may be, one-hundi-ed percent (100%) of the then-remaining amount of the 
CompletionlPetiormance Security as liquidated damages free from any claim or right of any nature whatsoever of the QS, including any 
equity or right of redemption by the QS. In the event that FPL does not require the QS to perfonn a Committed Capacity Test or if the QS 
successfully demonstrates (in connection with a11 such Committed Capacity Tests required by FPL pursuant to Section 5.3)  a Capacity of at 
least one-hundred percent (100%) of the Committed Capacity set forth in  Section 5.1, in either CBSC, on or before the first anniversary of the 
Capacity Delivery Date, then FPL shall return, as applicable, any remaining amonnt of the CoinpletionlPerfonnance Security within thirty 
(30) days of the first anniversary of the Capacity Delivery Date. 

9.8 The QS, as the Pledgor of the Co,npletioniPerfonnance Security, hereby pledges to FPL, as the secured Party, as security 
for the achievement of the Capacity Delivery Date and satisfactory performance of its obligations hereunder, and grants to FPL a first priority 
continuing security intercst in, lien Qn and right of set-off against all CoinpletionIPerfonllance Security transferred to or received by FPL 
hereunder. Upon the transfer or retun, by FPL to the QS of CompleiionlPerfoiinance Security, the security intei-est and lien granted 
hereunder on that CompIetionlPcrfoiinance Security will be rcleasrd immediately and, to the extent possible, without any fuitlier action by 
cither party. 
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9.9 In lieu ofany intcrcst, dividcnds or Other aninlints pi l idor decmcd to lhave been paid with rcrpcct to Cash Collntcral hcld 
by TPI. (all of  which niay bc rclaincd by FI’L), FPL wil l transfcr to the QS on ii monthly bsis thc lntercst Amount, as calculated by F1’1,. 

“liitercst Amount” Imcans, with respect to each monthly period, the aggregstc sum o f  thc ainounts of intcrcst calculatcd for cach day 
in thnt monthly pcriod’on the principal amount ofcash Collateral lhcld by Tl’1,on that day, ile~ermincd by PPI. for each such day as 
follows: 

(x) thc amount o f  tliat Cash  Collatcral on that day; multiplied by 

(y) thc Interest Rate in cffcct for that day; dividcd by 

(7.) 360. 

The “Interest Rate” will be: thc’Fcderal Funds Overnight rate as from time to limc in  effect. 

“Federal Funds Ovcrniglit Rate” means, for the relevant dctermination dato, the rate opposite the caption “Federal Funds 
(Effective)” as sct forth for that day in the wcekly statistical release designated as 1-1.15 (519), or any successor publication. 
published by the Board ofGovernors of the Federal Reserve System. l fon the determination date such rate i s  not yet published in 
1F1.15 (519), the rale for that date will be t l ie rate sct in Composite 3:30 P.M. Quotations for U S  Govcrnment Securities for that 
day undcr the caption “Federal FundsIEffectivc Rate.” I ron  the determination date such rate i s  not yet published in either 1-1.15 
(519) or Composite 3:30 P.M. Quotations for U.S. Government Securities, the rate for that date will be determined as i f lhe Parties 
had specified “IJSD-Federal Funds-Reference Dealers” as the applicable rate. 

IO.  Termination Fee 

10.1 In the event that thc QS receives capacity payments pursuant to Option B, Option C, Option D or Option E (ns such 
options are defined in Appendix A and elected by the QS in Appendix E) or receives energy payments pursuant to the Fixed Finn Energy 
Payment Option (as such option i s  defined ill Appendix A and elected by the QS in Appendix E) then, upon the termination o f  this Contract, 
the QS shall owe and be liable to FPL for a termination fee calculated in accordance with Appendix C (the “Termination Fee”). The QS’s 
obligation to pay the Termination Fee shall survive the termination of this Contract. FPL shall provide the QS, on a monthly bnsis, a 
calculation of the Termination FCC. 

I O .  I .  I The Termination Fee shall be sccurcd (with the exception of governmental solid waste facilities covcred by FI’SC l lulc 
25-1 7.091 in which case the QS may use an unsecured written commitment or promise to pay, in a form reasonably acceptable to FPL, by the 
local government which owns the Facility or on whose behalf the QS operates the Facility, to secure its obligation to pay the Termination 
Fee) by the QS by: (i) an unconditional, irrevocable, standby Ictter(s) ofcredit issued by Qualified Issuer in form and substance iicceptablc to 
FPL (including provisions (a) permitting partial and full draws and (b) permitting 17PL to draw upon such letter o f  credit, in full, i f  such letter 
of credit is  not renewed or replaccd at least thirty (30) business days prior to i t s  expiration date, (“Termination Fee Letter ofcredit”); (ii) a 
bond, issued by a financially sound Company and in a form and substance acceptrible to FPL, (“Termination Fee Bond”); or (i i i) a cash 
collateral deposit with FPL (“Termination Fee Cash Collateral”) (my o r (  i ), (ii), or (iii), the ”Termination Security”). 

The spccific security instrument selectcd by the QS for purposes o f  this Contract is: 

( 
( )Termination Fee Bond 
( 

FPL shall lhavc the right to monitor the financial condition of (i) the issuer of a Termination Fee Letter of Credit in tlie 
casc of any Termination Fee I.etter of  Credit and (i i) the insurer(s), in the case of any Termination Fee Bond. In  the event the issuer o f  a 
‘l‘crmination Fee Letter ofcredit is  no longer a Qualified Issuer or the issuer of a’rermination Fee Bond i s  no longer financially sound. FPL 
may require the QS to replace the ‘Termination Fee Letter of Credit or the Termination Tee Bond, as applicable. In the event that FPL 
notifies the QS that i t  rcquires such a replaccment, the replaccment Termination Fee Letter of Credit or Termination Fee Bond. as applicable, 
imust be issued by a Qualified Issuer or financially sound company withm thirty (30) calendar days following such notification. Failure by 
the QS to comply with the requirements of this Section 10.1.2 shall be grounds for I T L  l o  draw in full on any existing Termination Fee 
Letter ofcredit or Termination Fee Bond and to exercise any other remedies i t  may have hereunder 

) Termination Fee Letter of Crcdit 

) ‘Termination Fee Cash Collateral 

IO .  1.2 
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10.1.3 After the close of each calendar quarter (March 31,  Julie 30, September 30, and December 31) occurring sobsequcnt to 
the Capacity Delivciy Dale, the QS shall provide to FPL within ten ( I O )  days ofthc close ofsuc11 calendar quarter with written assurance and 
documcnlation (the “Security Documcntation”), in form and substance acceptable to I’PL., that the amount of the most recently provided 
Termination Security i s  sufficient to cover the balance of the Tcrmination Fee. In addition to the forcgaing, at any time during the tcrm of 
this Contract, FPL shal l  liavc the right to request, and tlic QS shall he obligatcd to deliver within live (5) days ofsucli rcquest, such Security 
Documentation. Failure by the QS to comply with the requirements of  this Sectioii 10.1.3 shall be grounds for FI’L to draw in full on any 
existing Tenninalion Fee Lctlcr of Credit or Termination Fee Bond or to retain any Termination Fee Cash Collnteral, and to exercise any 
other remedies i t  !nay lhavc hereunder to be applied against any Termination Fee that inay he due and owing to FPL or that may in the future 
he due and owing to PPI.. 

10.1.4 Upon any termination ofthis Contract following the Capacity Delivery Date, FI’L shall be entitled to receive (and in tlie 
case of the Termination I’ce Letter of Credit or Terrninatioii Fee Bond. draw upon such Termination Fee Letter of Credit or ‘Tcrrnination Fee 
Ilond) and rctain one- hundred percent (100%) of the Termination Security to he applied against any Termination Fee that may be due and 
owing to FI’L or that may in the futurc be due and owing to N’I,. FPL will transfer to the QS any proceeds and Terniination Security 
remaining after liquidation, set-off andlor application undcr t h i s  Article aflcr satisfaction in rvll of a l l  iiniounts payable by the QS with 
respect to any Termination lice or other obligations due to FPL; t l ie QS in nll events will remain liable far any amounts remaining iinpaid 
after any liquidation, set-orrandlor application under this Article. 

10.2 The QS, as the Pledgor of the Termination Security, liercby plcdgcs lo  Fl’i,, as the secured Party. as sccurity for the 
Termination Fee, and grants to PPL a tirst priority continuing security interest in, lien on and right of set-orfagainsf all Termination Security 
transferred to or received by PPI, hereunder. Upon tlie transfer or return by FPL to the QS ofTcrminntion Security, the security interest and 
lien granted hereunder on t l iat Termination Security will be released immediately and, to t l ie extent possible, without any further action by 
either party. 

10.3 In lieu of any interest, dividends or otlier iimounts paid or dccmed to liave been paid with respect to Termination Fee Cash 
Collateral held by PPI, (all of  which may be retained by FIT,), FPI. will transfer to the QS on a monthly basis tlie Interest Amount, as 
calculated by PPI.. 

“Interest Amount” means, with respect to each monthly period, the aggregate sun1 of the amounts of interest calculated for each day 
in that monthly period on the principal amount ofCash Collateral held by ITL on that day. determined by FPL for each such day as 
.roiiows: 

(x) the amount ofthat Termination Fee Cash Collateral on that day; multiplied by 

(y) the Interest Rate in effect for that day; divided by 

(z) 360. 

The “Interest Rate” will be: the Federal Funds Overnight rate as from time lo  tinie in effect. 

“Federal Funds Overnight Rate” means, for the relevant determination date, ;he rate opposite the caption “Fedcral Funds 
(Effective)” as set forth for that day in tlie weekly statistical release designated as 11.15 (519), or any successor publication, 
published by the Board of  Governors of the Federal Reserve System If on the detcrmination date such rate i s  not yet published in 
14.15 (519). the rate for that date wil l be the rate sct in Composite 3:30 P.M. Quotations for US. Government Securities for that 
day undcr the caption “Federal FundsIEffective I<ote.” l f o n  the dctcmiination date such rate is  not yet published in either 11.15 
(519) or Composite 3:30 P.M. Quotations for U.S. Government Securities, the rate for that date wil l be determined as ifthe Parties 
had specified “USD-l’ederal Funds-Reference Dealers“ as the applicable rate. 

11. Performance Factor 

E’PL desires to provide an incentive to the QS to operate the Facility during on-peak and off-peak periods in a manner which 
approximates the projected pcrformance of  ITL’s Avoided Unit. A formula to achieve this objective is  anached as Appendix B. 
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Notruiliist;iiirliiig the occurrence ofany Force Majeure as dcscribcd in Scciion 16, each ofthe following sha l l  constitute an Event o 
I)efault: 

(a)'l'hc QS Fails to tneet the applicable rcquirements specifid ill Section I ofthis Contract; 

(b) The QS changes or modifies the Facility from that provided in Section I with respect to its type, lucaiion, ,technology or fuel 
source, without prior written approval from FI'I,; 

(c) Ancr tlle Capacity Delivery Date, the Facility fails, for twelve (12) consccutive months, to maintain ;in Annual Capacity Billing 
Factor, as described in Appendix B, of nt least 70% 

(d) The QS fails to comply with nny of  the provisions o f  Section 9.0 hereof; li 
(e) The QS fails 10 comply with m y  ofthe provisions ofSection 10.0 hercot 

(0 l h e  QS ceases the conduct of active business; or if proceedings undcr the federal bankruptcy law or insolvency laws shall bc 
instituted by or for or against lhe QS or if a receiver shall be appointed for the QS or any of i t s  assets or properties: or if any 
part of tlic QS's assets shall be attached, levied upon, encumbered, pledged, seized or taken under any judicial process, and 
such proceedings shall not be vacatcd or f i l l ly stayed within 30 days thereof; or if the QS shall make an assignment for the 
benefit o f  creditors, or admit in writing its inability to pay its debts as they bccomc due; 

(g) The QS Sails to give proper assurance acceptable to FPL of adequate performance as specified under this Contract within 30 
days after FPL, with reasonable grounds for insecurity, has requested in writing such assurance; 

(h) The QS materially fails to perform as specified under this Contract, including, but not limited to. the QS's obligations under 
anypartofSections8,9, 10,and 14-18; 

(i) The QS fails to achieve licensing, certification, and all federal, state and local governmental environmental and licensing 
approvals required to initiale construction o f  the Facility by no later than December I. 2014: 

(j) The QS fails to comply with any ofthe provisions of Section 18.3 Project Management hereof; 

(k) Any of the representations or warranties made by the QS in this Contract is  false or misleading in any niatcrial respect as ofthe 
time made: 

(I) The occurrence of an event of default by the QS under the Interconnection Agreement or any applicable Whceling Agreement; 

(m) The QS fails to satisfy its obligations under Seclion 18. I 7  ofthis Contract: 

(n) The QS breaches any material provision of this Contract not specifically mentioned in this Section 12; ot 

(0) I f  at any t ime aner the Capacity Delivery Date, the QS reduces the Committed,Capacity due to an event of Force Majeure and 
fails to repair the Facility and reset the Committed Capacity to the level set forth in Section 5.1 (as such level may be reduced 
by Section 5.3) within twelve (12) months following the occurrenceof such event o f  Force Majeure. 
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13. l T l , ' s  Rigfils i n  lhe Ilwnt o f  Befatilt 

13.1 LJpon tlieoccurrencc ofiinyofthc Events of Ocfault in Section 12, FPL may: 

(a) tcnninate this Contract, wilho~it penalty or ruiihcr obligation, czccpt as sct forth ideclion 13.2, by writlcn notice to thc QS, and nffsel 
against any piigmcnt(s) due from FPL to the QS, any monies othcwise duc from the QS to FPL.: 

(17) collcct thc Tenniniition k c  poiwant to Scction I O  hcrcof; and 

(c) excrcisc any othcr remedy(ies) whEh may be available to FI'L at law or  i n  cquity. 

13.2 In the casc of an Event of Ilcfault, the QS rccognizcs that any rcmcdy at law may be inadequutc because this Conlract is uniqiic 
andlor bccausc the actual damngcs of  TPI, may be difficult to rcnsonably ascertain. 'rhcrcfore, the QS ngrees that FPL shall be entitled to pursue an 
action for specific performance, and the QSwnives al l  of its rights to assert as B defense to such action thal FPL's rcmcdy $11 law i s  adcquotc. 

13.3 Termination s l la l l  not affect the liahility of cilhcr party for obligations arising prior to such lcrmination or for darnagcs, if any, 
resulting from any breach o f  this Contract. 

14. Ind~mnification/Lilnitr 

14.1 FPI. and lhc QS shall each be responsible for its o m  fac CA. FPL and the QS shall each be rcsponsihle for ensuring adequate 
safeguards for other FPL cuslomcrs, FPL's and the QS's personnel and cquipment, and [or thc protection of its own gcncraling system. Subject to 
section 2.1 Indcmnity to Company, or section 2.1 I Indemnity to Company - Govcrnmcntal, PL's General Rules and Rcgulillions o f  Tariff Sheet 
No.G.020 each party (the "Indemnifying Party") agrees, to the extenl permitted by applicable law, to indemnify. pay, dcfcnd, and hold harmless the 
other party (the "lndemnirying Party") and its officers, dircclors. cmployees, agents and contractors (hereinalter called respectively, "FPL Entities" 
and "QS Entities") from and against any and all claims, demands, costs, or expenses for loss. damage, or injury to persons or property of thc 
Indemnified Paily (or to third partics) caused by, arising out of, or rcsulting from: (a) a breach by the lndcmnifying Parly of its covenants, 
representations. and warnanties or obligations hcrcundcr; (b) any act or omission by the Indemnifying Party or its contractors, agents, servants or 
employecs in conneclion with the instsllation or operation of its generation systcm or the operation thereof in connection with the other Party's 
system; (c) any defect in, failurc o f ,  or fault relared lo, the Indemnifying Party's generation system; (d) the ncgligcnceor willful misconduct of the 
Indemnifying Party or its contractors, agcnts, servants or employees; or (e) any other event, act or incident, including the transmission and use of 
electricity, thilt is thcresult of, or proximatcly caused by, the Indemnifying Party or its contractors, agents, servants or employces. 

14.2 Paymenl by an Indemnified Party will not be a condition precedent to Ihe obligations of the Indemnifying Party under Section 14. No 
Indemnified Party under Section 14 shall settle any claim for which it claims indemnification hereunder without first allowing the Indemnifying Party 
the right to dcfcnd such a claim. The IndeninifyingParty shall have no obligations under Section 14 in the eventafa breach ofthe foregoing sentence 
by the Indemnilicd Party. Section 14 s h a l l  survive termination ofthis Agrecmenl. 

14.3 Limitation on Consequential, Incidental and Indirect Damages. TO THE FULLEST EXTENT PERMITTED BY LAW, NElTllERT1IE 
QS NOR FPL, NOR THEIR RESPECTIVE OI'I'ICERS, DIRECTORS, AGENTS, EMPLOYEES, MEMBERS, PARENTS, SUBSIDIARIES OR 
AFFILIATES, SUCCESSORS OR ASSIGNS, OR TIHEIR RESPECTIVE OFFICERS, DIRECTORS, AGENTS, EMPLOYEES, MEMBERS, 
PARENTS, SUBSIDIARIES OR AFFILIATES, SUCCESSORS OR ASSIGNS, SHALL BE LIABLE TO TllE OTHER PARTY OR THEIR 
RESPECTIVE OFFICERS, DIRECTORS. AGENTS, EMPLOYEES. MEMBERS, PARENTS, SUBSIDIARIES OR AFFILIATES, SUCCESSORS 
OR ASSIGNS, FOR CLAIMS, SUITS, ACTIONS OR CAUSES OF ACTION FOR INCIDENTAL, INDIRECT, SPECIAL, PUNITIVR, 
MU1,TIPLE OR CONSEQUENTIAL DAMAGES CONNECTED WITH OR RESULTING FROM PERFORMANCE OR NON-PERFORMANCE 
OF THIS CONTRACT, OR ANY ACTIONS UNDERTAKEN IN CONNECTION WITH OR RELATED 'TO THIS CON-TRACT, INCLUDING 
WITHOUT LIMITATION, ANY SUCH DAMAGES WHICII ARE BASED UPON CAUSES OF ACTION FOR BREACH OF CONTRACT, 
TORT (INCLUDING NEGLIGENCE AND MISREI'RESENTATION), BREACH OF WARRANTY, STRICT LIABILITY, STATUTE, 
OPEMTION OF LAW, UNDER ANY INDEMNITY PROVISION OR ANY OTHER THEORY OF RECOVERY. IF NO REMEDY OR 
MEASURE OF DAMAGES I S  EXPRESSLY PROVIDED I~IEUIN. THE OBLIGOR'S IAABILITY SHALL BE LIMITED TO DIRECT 
DAMAGES ONLY, AND SUCli DIRECT DAMAGES SIIALL BE THE SOLE AND EXCLUSIVE MEASURE OF DAMAGES AND ALL 
OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED: PROVIDED, HOWEVER, TllAT THIS SENTENCE SHALL 
NOT APPLY TO LIMIT THE LIABILITY OF A PARTY WHOSE ACTIONS GIVING RISE TO SUCH LIABILITY CONSTITUTE GROSS 
NEGLIGENCE OR WILLFUL MISCONDUCT. THE PROVISIONS OF THIS SECTION SHALL APPLY REGARDLESS OF FAULT AND 
SHA1.l. SL'l<Vl\ll TTR\IINA'l'lON. CANCFI.1 ,\'rlOU. SUSI'ESFlOli. COhll'l.E~rIOS OR CXPIR\TION bl I ' IIIS COUIR.4CI 
COiiT,\I\I:D I \  TIIIS . 4 ~ ~ ~ ~ ~ ~ l ~ ~ T S l l , \ l . l .  1111 Ut:llhlEDTO HE A WAIVTR 01.4 I'A11fY'S RIGHT f 0  SEFK IUJCNCTIVE IIkI.IEI;. 
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15. Insurance 

15.1 ‘The QS shall procure or cause to be procured, and shall tnaintnitl throughout the cntirc tcrn~ of this Contract. a policy or 
policies o f  liability insurance issued by an insiirer acceptable to FPI. on a standard “lnsuraoce Serviccs Office” commercial gerleral liability 
form (such policy or policies, collectively, the “QS Insurance’:). A ccrt i l icatc of insurance shall  be delivered to I’PI. at leost f i f i c c ~ ~  (15’ 
calendar days prior to the start of any interconnection work. At  a nlinimum, the QS Insurance shall contain (a) an endorsement providinl 
covcragc, including products liabilitylcoinpleted operations coverage for lhe term ofthis Contract, and (b) a broad form contractual liabilitl 
cndorsement covering liabilities (i) which might arise under, or in the performance or nonperiorrllancc of, i l l i s  Contract and t i l t  

Interconnection Agreement, or (ii) caused by operation of the Facility or any of the QS’s cquipment or by the QS’s failure to maintain thc 
Facility or the QS’s equipment in satisfactory and safe operating condition. Effective at least fiftccn (15) calcndar days prior to thr 
synchronization of the Facility with FI’L’s system, the QS Insurance shall be amended to include coverage for intcrruptioll or ctlrtailmcnt 01 
power supply in accordance with industry standards. Without limiting the foregoing, the QS Insurance must be reasonably acceptahle to FI~, 
Any premium assessment or deductible shall be for the account ofti le QS and not FPI.. 

15.2 The QS Insurance shall have a minimum limit ofone Inillion dollars (Il,OOO,OOO) per occurrence, combined single limit, ror 
bodily in.iury (including death) or propeily dannge. 

15.3 In  the event that such insurance becomes totally unavailable or procurement thcreof bccomes commercially iinpracticeble, 
soch unavailability shall not constitute an Event of Default under this Contract, but I‘PI. and the QS shall enter into Inegotiations to develop 
substitute protection which the Parties in their reasonable judgment deem adequate. 

15.4 To the extent that the QS Insurance is on a “claims made” basis, the retroactive date o f  the policy(ics) shall be the dfective 
date o f  this Contract or such other date as may be agreed tapon to protect the intcrest~ of the FPL Entitics and the QS Entities. Furthermore, 
to the extent the QS Insurance is on a “claims made” basis, the QS’s duty to provide insurance covcragc sholl survive the terminalion o f  this 
Contract until the expiration ofthc maximum statutory period o f  limitations in the State of Florida for actions based in contract or in tort. To 
the extent the QS Insurance is  on an “occurrence” basis, such insurance shall bc maintained in e k c t  at ;ill times by the QS during the term of 
this Contract. 

15.5 The QS Insurance shall provide that i t  may not be cancelled or materially altered without at least thirty (30) calendar days’ 
written noticc to FPL. The QS shall provide FPL with a copy o f  any material communication or notice rcluted to thc QS Insurance within ten 
( I O )  business days ofthe QS’s receipt or issuance thereof. 

15.6 The QS shall be designated as the named insured and FI’L shall be designated as an additional named insured under the QS 
Insurance. The QS Insurance shell be endorsed to he primary to any coverage maintained by PPI. 

16. Force Majeure 

Force Majeure is  defined as an event or circumstance that i s  not within the reasonable control of, or the result of the negligence of, 
the aifected party, and which, by the exercise o f  due diligence, the affected party i s  unable to overconic, avoid, or cause to be avoided in a 
commercially reasonable manner. Such events or circumstances may include, but are not limited to, acts of God, war, riot or insurrection, 
blockades, embargoes, sabotage, epidemics, explosions and fires not originating in the Facility or caused by its operation, hurricanes, floods, 
strikes, lockouts or other labor disputes, difficulties (not caused by the failure o f  the affected party to comply with the terms o f a  collective 
bargaining agreement), or actions or rcslraints by court order or governmental authority or arbitration award. Force Majeure shall not include 
(i) the QS’s ability to sell capacity and energy to another markct at a more advantageous price: (ii) equipment breakdown or inability to use 
equipment caused hy its design, construction, operation, maintenance or inability to meet regulatory standards, or otherwise ctriscd by an 
event originating in the Facility: (i i i) ) a  failure of performance o f  any other entity, including any entity providing electric transmission 
service to the QS, except to the extent that such failure was caused by an event that would otherwise qualify as a Force Majeure event: (iv) 
failure of the QS to timely apply for or obtain permits. 
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16. I L'rccpt as otlicrwisc providcd in this Contract, c a d i  paity shall he cxcuscd from performance whcn i ts  innnpilrforniance was 
caused, directly or iiidircctly by :in event of Force Majcure. 

16.2 lii  the event of any delay or nonperformance resulting from an went ofi:orcc Majcurc, the party claiming I:orcc Ma,icurc shal l  
notify the other party in writing within two (2) business days ofthe occurrcnce b f thc  cvent o f  Force Majcurc, o f t h c  nature, causc, date of 
commencement thereof and thc nnticipnted extent o f  such delay. and shall indicate ujhether any deadlines or date(s). imposcd licrcunilcr ]nay 
be affcctcd lbcreby. Thc suspension of pcrformance shal l  he of no greater scope and of  110 grcalcr duration than the curc for the Force 
Majeure qu i res .  A party clniining Force Majeure shall  in01 bc entitled to any re l ie f  therefore unless ;ind until conforming noticc is provided. 
The party chiming Force Majcure sha l l  notify the other party of tlie cessation or the evcnt n f  Force MRjeurc or of thc conclusion of  the 
affected party's cure for tlic event of  Force Majeure, in eillicr case within two (2) business days thereof. 

16.3 The party claiming Force Majeure shall use i ts  best efforts to cure the causc(s) prcvcnting its performance of t h i s  Contract; 
provided, however, the scltlemcnt of strikes, lockouts and othcr labor disputes shall be cntircly within lhe discretion of the affcctcrl party, and 
such party shall not be requircd to settle such strikes, lockouts or other labor disputes by acceding to demands which such parly deems to bc 
unfavorable. 

16.4 I f  the QS suffers an occurrence of an event of Force Majeure that reduces thc generating capahility of the Facility below the 
Committed Capacity, the QS may, upon notice to FPL, temporarily adjust the Committed Capacity as provided in Sections 16.5 and 16.6. 
Such adjiistmcnt shall ,be effective the first calendar day immediately following FPL's receipt of the noticc or such later date as may bc 
specified by the QS. Furthermore, such acljustment shall be the minimum amount necessitated by the evcnl ofForce Mqjeure. 

16.5 If tlie Facility is rendered completely inoperative ics a result of Force Majeure, the QS shall temporarily set the Committed 
Capacity equal to 0 KW until such time as the Facility can pnrtially or fully opcrate at the Connnitled Capacity that existed prior to the I:orce 
Majeure. I f l hc  Committed Capacity is  0 KW, FPI, shall have no obligation to make capacity payments hereunder. 

16.6 If, at any time during the occurrence ofan event of Force Majeure or during its cure. the Facility can partially or fully operate, 
then the QS shall temporarily set the Committed Capacity at the maximum capability that the Facility can reasonably be expected to operate. 

16.7 Lipon the cessation of  the event of Force Ma,jeure or the conclusion of !he cure lor the event of Force Majeure, the Committed 
Capacity shall he restored to the Committed Capacity that existed immediately prior to the Force Majeure. Notwithstanding any other 
provision of this Contract, upon such cessation or cure, FPI. shall have the right to require a Committed Capacity 'rest lo  deinonstratc the 
Facility's compliance with the requirements of this section 16.7. Any Committcd Capacity Test required by FPI. under this Section shall hc 
additional to any Conimitted Capacity Test under Section 5.3. 

16.8 During tlic occurrence ofan event of Force Ma,jeure and a reduction in Committed Capacity under Section 16.4, al l  Monthly 
Capacity Payments sliall reflect, pro rata, the reduction in Committed Capacity, and the Monthly Capacity Payments wi l l  continue to be 
calculated in accordance with tlie pay-for-performance provisions in  Appendix B. 

16.9 The QS agrees to be responsible for and pay the costs necessary to reactivate the Facility andlor the intcrconncction with 
I'PL's system i f  tlie same is  (arc) rendered inoperable due to actions of  the QS, its agents, or Force Majeure events affecting the QS, the 
ITacility or the intcrconncction with FPL. FPL agrees to reactivate, at i ts own cost, the interconnection with the Facility in circumstances 
where any intcrriiplions to such interconnections arc caused by FPL or i ts agents. 

17. Rcprescntatians, Warrnntics, and Covenants o f  QS 
The QS represents and warrants that as of the Effective Date: 

17.1 Organirntion. Standing and Qualification 

The QS i s  a- (corporation, partnership, or other, as applicable) h l y  organized and validly existing in good 
standing under the laws of and has a11 necessary power and authority to cnrry on its busincss as presently conducted, to 
own or hold under lease i t s  propertics and to enter into and perform its obligations under this Contract and a11 other related documents and 
agreements to which it is  or shal l  be a Party. The QS i s  duly qualified or licensed to do business in the Slate of Florida and in all other 
jurisdictions wherein the nature o f  i ts business and operations or the character o f  the properties owned or leased by it makes such 
qualification or licensing necessary and where the failure to he so qualified or licensed would impair i t s  ability to perfonn its obligations 
under this Contract or would result in a material liability to or would have a material adverse effect on FPL. 
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17.2 Due Authorization, No Approvals. No Defaults, ctc 

Each of the execution, deliveiy and peifonnance by the QS of this Contract lias been duly authorized by all necessaiy action on the 
part of the QS, docs not require any approval. except as has been heretofore obtained, of the (shareholders, 
partners, or others. as applicable) of the QS or any consent of or approval fiotn any trustee, lessor or holder of any indebtedness or other 
obligation of the QS, except for such as have been duly obtained, and does not contravene or constitute a default under any law. tlie 

(articlcs of incorporation, bylaws, or  other as applicable) of the QS, or any agreement, judgment, iiijunction. order, 
decree or other instrument binding upon tlie QS, or subjcct the Facility or any component part thereof to any lien other than 8s contelllplated 
or permitted by this Contract. This Contract constihites QS's legal, valid and binding obligation, enforceable against it in accordance with 
the tenns hcreof, except as such enforceability may be limited by applicable bankruptcy laws from time to time in effect that affect creditors' 
rights generally or by general principles of equity (regardless of whether such enforcement is considered in equity or at law). 

17.3 Compliance with Laws 

The QS has knowledge of all laws and business practices that must be followed i n  perfonning its obligations under this Contract. 
The QS is in compliance with all laws, except to the extent that failure to comply therewith would not, in the aggregate, have a material 
adverse effect on the QS or FPL. 

17.4 Governmental Approvals 

Except as expressly contemplated lierein, neither the execution and delivcly by the QS of this Contract, nor the consummation by 
the QS of any of the transactions contemplated thereby, requires the consent or approval of, the giving of notice to, the registration with. the 
recording or filing of any document with, or the taking of any other action in respect of governmental authority, except in respect of permits 
(a) which have already been obtained and are in full force and effect or (b) are not yet required (and with respect to which the QS has no 
reason to believe that the same will not be readily obtainable in the ordinary course of business upon due application therefore). 

17.5 No Suits, Proceedings 

There are no actions, suits, proceedings or investigations pending or, to the knowledge of the QS, threatened against it at law or in 
equity before any court or tribunal of the United States or any other jurisdiction which individually or in the aggregate could result in any 
materially adverse effect on the QS's business, properties, or assets or its condition, financial or otherwise, or in any impairment of its ability 
to perfonn its obligations under this Contract. The QS has no knowledge of a Giolation or default with respect to any law which could result 
in any such materially adverse effect or impaitment. The QS is not in breach of, in default under, or in violation of, any applicable Law, or  
the provisions of any authorization, or in breach of, in default under, or in violation of, or in conflict with any provision of any promissory 
note, indenhire or any evidence of indebtedness or security therefor, lease, contract, or other agrezment by which it is bound, except for any 
such breaches, defaults, violations or conflicts which, individually or in the aggregate, could not reasonably be expected to have a material 
adverse effect on the business or financial condition of Buyer or its ability to perfonn its obligations hereunder. 

! 7.6 Environmental Matters 

17.6. I QS Rcpresentations 

To the best of its knowledge after diligent inquiry, the QS knows of no (a) existing violations of any environmental laws at the 
Facility, including those governing hazardous materials or (b) pending, ongoing, or unresolved administrative 01- enforcement investigations, 
compliance orders, claims, demands, actions, or other litigation brought by governmental authorities or other third parties alleging violations 
of any environmental law or permit which would materially and adversely affect the operation of the Facility as contemplated by this 
Contract. 

17.6.2 Ownership and Offering For Sale Of Rcnewable Energy Attributes 

The QS retains any and all rights to own and to sell any and all environmental attributes associated with the electric generation of 
the Facility, including but inot limited to, any and all renewable energy certificates, "green tags" or other tradable envimnmental interests 
(collectively "RECs"), of any description, provided that: (i) FPL shall have a right of fiist refusal with respect to any and 811 bona fide offers 
to purchase any RECs; and (ii) the QS shall not sell RECs to any paity at a price less than that charged to FPL. FPL agrees io exercise such 
right of first refusal, if at all, within thirty (30) days of receiving witten notification by the QS of a bona fide offer. 

(Continued on Sheet No. 9.045) 
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17.6.5 Changes in Envi~vmnental and Govcmoiental Regulations 

If iiew ~ n ~ i m n i n e i i t s l  and other regulatoty mqniiements enacted duling the tenn of t h ~  Contract change FPL's Rt l l  avoided cost Qf the unit 0 ~ 1  

w l k h  thc Coritmct is h a d ,  either party can elcct to lave the contract rcopcned. 

17.7 Intei.connrctiodiWilceiing Agreement 

The QS has executed an iiiteiamnection agreeincnt with FPL. or represents or warrants that it has enternil iiito a valid and enforceable 
lntmnnnection Agieernent with the utility in whose stwice teiritoiy the Facility is located, pursuant to which the QS assuines ColltracNal responsibility to 
make any and all transmission-rclated amngements (including continl am8 seivices) between the QS and the lransnxtting utility for delivery of the Facility's 
capacity and energy to FPL. 

17.8 Technology and Genontol- Capabi i t ies 

That forthe tenn of this Contract the Technology and Generator Capabilities table ret forth i n  Section I is accurate and complelc. 

in. Geseral Provisions 

18.1 Project Viability 

To assist FPL in vssessing the QS's financial and technical viability, tho QS ~ l i a l l  piuvide the infomation and documents rqequested io Appendix D 
or substsntially similar documents. to the extent the documents apply to the type of Facility covered by this Contract, and to the extent the documents are 
available. All documents to be considered by FPL mttst be subinitted at the time this Contract is presented to FPL Failure to pnwide tho fnllowing such 
documents may mult in a dcteirnination of non-viability by FPL. 

1R.2 Pennits 

The QS heiEby agrcm to obtain and maintain any and all pennits, ceitifications, licenses, consents or approvals of any governmental authoiity 
which the QS is required to obtain as a prerequisite to engaging in the activities specified in this Contract. 

18.3 Pmjecr Munagerna~t 

18.3.1 If requested by FPL, tlie QS shall submit to FPL its integrated pinject schedule for FPL's review within sixty calendar days from the 
execution of this Contract. and a stan-up and test schedule for the Facility at levst sixty calendar days piior to stalt-up and testing of the Facility. These 
schedules shall identify key licensing, permitting, colutniction and operating inilestone dates and activities. If requested by FPL. the QS shall submit progress 
reports in a form satisfactmy to FPL every calendar month until the Capacity Delivay Date and sl ia l l  notify FPL of any changes in such schedules within ten 
calendar days aRer such changes are determined. FPL shall have the light to inonitor the construction, stnlt-up and testing of the Facility, eitha-on-site or off-  
Site. FPL's technical rcview and inspections of the Facility and resulting requests. if any, shall not be construed as endorsing tlie design thereof or as any 
warranty as to the safety, durability or Itliability of the Facility. 

18.3.2 The QS did! pmvide FPL with the final des igner ' s tmanufac~~~r '~  generator capability'curves, protective d a y  types. proposed protective 
mlny settings, main one-line diagrams, protective relay functional diagrams, and alteniatiiig cumelit and direct Current cleinentary diagnms for review and 
inspection at FPL no later than one !hundred eighty calendar days piior to the i i i i t i a l  synchronizutian date. 

18.4 Assigrunent 

This Agreement ~ l i a l l  inutz to the benefit of and shall he binding upon the PanieE and their respective successors and assigns. This Agreement 
sliall not be ;assigned or transfmied by either Party without the piiar wiinen misent of the other Party, such consent to be granted or withheld in strcll other 
Party's sole discretion. Notwithstanding the foregoing, either Party may, without the consent of the other Paity, assign or transfer this Agreement: (i) to any 
lender as collateral secunty for obligations under any financing documents entcred into with such lender; (ii) to an affiliate of such Pariy: provided. that such 
affiliate's creditworthiness is equal to or better than that of such Party (and in not went less than lnvestlnent Grade) as determined resonably by the aon- 
assigning or "on-tiansfcring P u t y  and; provided jlrrlko., that any such affiliate sliall u g i e  in writing to be bound by and to assume the tenns and conditions 
hamf  and any and a l l  ohligations to the non-assigning or non-transferring Party ansing or accruing hereunder from and aRer the date of such assumption 
"Investment Glade" 1~1cilns EBB- or above fiom Standard gL Poo?s Corporation or Baa3 or above frnm Moody's Invertor Seivices. 

i8.S Disclaimer 

In executing tlii? Contract, FPL does not, nor should it be constmed, to extend its credit or financial suppnrt for the benefit nf any third palties 
lending money to or having other transactions with the QS or any assignee of this Cootiact. 

(Continued 011 Sheet No. 9.046) 
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IR.6 Notiticntion 

All formal nutices relilting to this Contract shall be deemed duly given when rlelivcretl in person, or sent by registered or certified 
i i iai l ,  or sent by fax i f  followed immediately with a copy scnt by regislcrcd or certified mail, to tlie individuals designated below The I’nrtics 
designate t l ic following individuals to he notified or to whom payment shall hc sen1 until such time as either Party filmislies the other Pn~iy 
written instructions to contact another individual: 

For the OS: 

For FPL.: 

Florida Powcr Kr Light Company 

Manager, I’urchnsed Powcr 
P. 0. Box 029100 Miami, PI< 33102-9100 

9250 West I’laglcr Strcct 
Miami, FI 33 I 7 1  

or 

This signed Contract and a l l  related documents may presented no earlier than 8:00 a.m. on tlie effective date o f  the Slan 
Contract, as determined by the FPSC. Contracts and related documents may be mailcd to the address below or delivered dur 
business hours (R:flO a.m. to 4:45 p.m.) to the visiton’ entrance at the address below: 

Florida Powcr & Light Company 
9250 West Flagler Street Miami, PI, 33 I74 

Attention: Manager, Purchased Power 
Resource Assessment and Planning Department 

.d Offer 
normal 

18.7 Applicable Law 

This Contract shall be construed in accordance with and governed by, and the rights ofthe Parties shall be construed in accordance 
with, the laws of the State o f  Florida as to al l  matters, including hut not limited to matters ofvalidity, construction, crfect, performance and 
remedies. without regard to conflict of law rules thereof. 

18.8 Venue 

The Pariies hereby Irrevocably submit to the exclusive jurisdiction o f  the United States District Court for the Southern District of 
Florida or, in the event that jurisdiction for any matter cannot be estahllshed in the United Stales District Court for the Southern District o f  
Florida, in tlie state court for Palm Beach County, Florida, solely in respect o f  the interpretation and enforcement of tlie provisions of this 
Contract and of the documents referred to in this Contract, and in respect o f  the transactions contemplated hereby, and hereby waive, and 
agree not to assert, as a defense in any action, suit or proceeding for the interpretation or enforcement hereof or o f  any such document, that i t  
i s  not subject thereto or that such action, suit or proceeding may not be brought or is not maintainable in said courts or that the venue thereof 
may not he appropriate or that this Contract or any such document may not be enforced in or by such courts, and tlie Pmies hereto 
irrevocably agree chat all claims with respect to such action or proceeding shall be heard and determined in such a court. The Palties hereby 
consent to and grant any such court jurisdiction over the persons o f  such Parties solely for such purpose’and over the subject matter o f  such 
dispute and agree that mailing of process or other papers in connection with any such action or proceeding in the manner provided in Section 
18.8 hereof or in such other manner as may be permitted by Law shall be valid and sufficient service thereof. 

(Continued on Sheet No. 9.047) 
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ARISE UNDER 'I'IIIS CONTRACT IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND TIII~REFORE EACl 
PARTY HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT A PARTY MAY I.IAVI< 'TO A IRIAI. BY 
JURY IN RESI'ECr OF ANY IJTIGATION RESULTING FROM, ARISING OUT 01: OR RELATING TO TI ITS CONTRACT OR TI.IT. 
TRANSACTIONS CONTEMPLATED IIEREBY. EACII PARTY CERTII;IES AND ACKNOWLEDGES TllAT ( i )  NC 

TIHAT SUCI-I OTIIER PARTY WOULD NOT, IN THE W E N T  OF LITIGATION, SEEK TO ENFORCE TIIE KIREGOING WAIVER, 
(ii) EACll PARTY UNDERSTANDS AND IIAS CONSIDI:R::D Tl-lE 1MPI.ICATlONS OF THIS WAIVI?R, (iii) IlACIH PARTY MAKES 
TFIIS WAIVER VOLUNTARILY AND (iv) EACII I'ARIY I IAS BEEN INDUCED 'IO ENTER INfOTI l IS CONTRACT IIY, AMONG 
OTI~IER'IIIMGS, 'THE MUTUAI. WAIVERS AND CERTIFICATIONS IN TIllS SECTION 18.9 

REPRESENTATIVE, AGENT OR ATTORNEY OF 'rm: OTIIER PARTY i m s  REPRESENTED, EXI~IIESSLY OR OTIIERWISE. 

18.10 Taxation 

In  the event that FPL becomes liable for additional taxes, including intcrcsl andlor penalties arising from an Internal Revenue 
Serviccs determination, through audit, ruling or othcr authority. that I:PL's pnyments to the QS for capacity under Options 13, C, D, E or for 
energy pursunnt to the Pixed Pirm Energy Payment Option 1) are not fully deductible when paid (additional tux liahility). FPI. may bill the 
QS monthly for the costs, including carrying charges, intercst andlor penalties, associatetl with the fact that all or a portion ofthese capacity 
payments are not currently deductiblc for'fedcral andlor state income tax purposes. IW,, at its option, inay offset these costs against amounts 
due tlie QS hereunder. Thesc costs would be calculated s o  as to place FIX i n  the samc cconomic position in which i t  would have bccn if the 
entire capacity payments had been deductible in tlte period in which Ihc payments wcre made. If FPL decides to appeal the Internal Revenue 
Service's determination, the decision as to whether the appeal sllould he made through tlte administrative or judicial process or both, and all 
subsequent decisions pertaining to the appeal (both substantive md procedural), shall rest exclusively with F I X  

18.1 I Scverahility 

If any pait of this Contract, for any reason, is declared invalid, or unenforceable hy a public authority of appropriate jurisdiction, 
then such decision shall not affect the validity of the remaindcr of the Contract, which remainder shall remain i n  forcc and effect as if this 
Contract had been executed without llte invalid or unenforceable portion. 

18.12 Complete Agreement and Amendments 

All previous communications or agreements between the Parties, whether vcrbal or written, with reference to thc subject matter of 
this Contract are hereby abrogated. No amendment or modification to this Contract shall be binding unless i t  shnll be sct forth in writing and 
duly executed by both Parties. This Contract constitutes the entire agreement between the Parties. 

18. 13 Survival of Contract 

This Contract, as it may be amended from time 10 lime, shall he binding upon. and inure to the henclit of, [he Purtics' respective 
successors-in-interest and legal representatives. 

IR.14 Rccord Retcntion 

The QS agrecs to retain for a period of five ( 5 )  ycars from the datc of leiminiition hereof all records relating to tlie pcrformance of 
its obligations hereunder. and to cause all QS Entities to retain for the same period a11 such records. 

18. I 5  No Waiver 

No waivcr of any of the terms and conditions of  this Contract shall be effective unless i n  writing and signed hy the Party against 
whom such waiver is sought to be enforced. Any waiver of the ternis hereof shall be effective only in tlte specific instance and for the specific 
purpose given. The failure of a Party to insist, in any instance, on the strict performance of any of the terms and conditions hereof shall not be 
construed as a waiver of such Party's right in the future to insist on such strict performance. 

(Continued on Sheet No. 9.048) 
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I S. I 6  Set-off 

FPL may at any time, but shall be under no ohligation to, set off any and all wins due fmii the QS against sutns due to the QS 
Ihereunder. 

18. I 7  Assistance With FPL‘s evaluation of FIN 46R 

Accounting rules set forth in Financial Accounting Standards Board Interpretation No. 46 (Revised December 2003) (“FIN 46R“). 
as well as future amendments and interpretations o f  those rules, may require FPL to evaluate whether the QS must he consolidated, as a 
variable interest entity (as defined In FIN 46R), in the consolidated financial statements of FPL. The QS agrees to fully cooperate with FPL 
and inake available to FPL a11 financial data and other infonnation, as deemed necessary by FPL, to perform that evaluation on a timely basis 
at inception of the PPA and periodically as required by FIN 4GR. If the result of an evaluation under Fn*l 46R indicates that the QS must be 
consolidated in the financial statements of FPL, the QS agrees to provide financial statements, together with other required infonnation, as 
determined by FPL, for inclusion in disclosures contained in the footnotes to the financial statements and in FPL‘s required filings with the 
Securities and Exchange Commission (“SEC”). The QS shall provide this information to FPL in a timeframe consistent with FPL‘s earnings 
release and SEC filing schedules, to be detennined at FPL‘s discretion. The QS also agrees to fully cooperate with FI’L and FPL’s 
independent auditors in completing an assessinent of the QS’s internal controls as 1-equired by the Sarbanes-Oxley Act of 2002 and in 
perfonning any audit procedures necessary for the independent auditors to issue their opinion on the consolidated financial statements of 
FPL. FPL will treat any infonnation provided by the QS i n  satisfying Section 18.1 7 as confidential infonnation and shall only disclose such 
infonnation to the extent required by accounting and SEC rules and any applicable laws. 

IN WITNESS WHEREOF, the QS and FPL executed this Contract this day of 

WITNESS: FLONDA POWER & LIGHT COMPANY 

Date 

WITNESS: (QS) 

Date 

TIFUP~ hv: S. E. Romirr. Director. Rates and Tariffs 



FUTE SCHEDULE QS-2 
APPENDIX A 

TQ THE ST4NDAPU) OFFER CONTRACT 
STAIVDARD RATE FOR PURCBASE OF FIRM CAPACITY AND ENERGY 

FROM A RENEWABLE ENERGY FACILITV 
OR A QUALIFYING FACILITY WITH A DESIGN CAPACITY OF 100 MW OR LESS (2014 Avoided Unit) 

SCAEDULE 
QS-2, Firm Capacity and Energy 

AVAILABLE 
The Company will, under the provisions of this Schedule and the Company’s “Standard Offer Contract for the Purchase of Fir 
Capacity and Energy from a Renewable Energy Facility or a Qualifying Facility with a design capacity of 100 KW or less (201 
Avoided Unit)” rStandard Offer Contract”), purchase firm capacity and energy offered by a Renewable Energy Facility specifif 
in Section 366.91, Florida Statutes or by a Qualifying Facility with a design capacity of 100 KW or less as specified in FPSC Ru 
25-17-0832(4) and which is either directly or indirectly interconnected with the Company. Both of these types of facilities sha 
also be refelTed to herein 

The Company will petition the FPSC for closure upon any of the following as related to the generating unit upon which th 
standard offer contract is based i.e. the Avoided Unit : (a) a reqoest for proposals (RFP) pursuant to Rule 25-22.082, F.A.C., 
issued, (b) the Company files a petition for a need determination or commences construction of the Avoided Unit when tk 
generating unit is not subject’to Rule 25-22.082, F.A.C., or (c) the generating unit upon which the standard offer contract is based : 
no longer part of the utility’s generation plan, as evidenced by a petition to that effect filed with the Commission or by the utility’ 
most recent Ten Year Site Plan. 

Qualified Seller or ‘‘QS’. 

APPLICABLE 
To Renewable Energy Facilities as specified in Section 366.91, Florida Statutes producing capacity and energy from qualifies 
renewable resources for sale to the Company on a fm basis pursuant to the terms and conditions of this schedule and th 
Companvs “Standard Offer Contract”. Firm Renewable Capacity and Renewable Energy are capacity and energy produced an 
sold by a QS pursuant to the Standard Offer Contract provisions addressing (among other things) quantity, time and reliability o 
delivery. 

To Qualifymg Facilities (“QF“), with a design capacity of 100 KW or less, as specified in FPSC Rule 25-17.0832(4)(a) producinj 
capacity and energy for sale to the Company on a fm b a i s  pursuant to the terms and conditions of this schedule and th i  
Company’s “Standard Offer Contract”, Firm Capacity and Energy are described by FPSC Rule 25-17.0832, F.A.C., and an 
capacity and energy produced and sold by a QF pursuant to the Standard Offer Contract provisions addressing (among other things 
quantity, time and reliability of delivery. 

CHARACTER OF SERVICE 
Purchases within the temtory served by the Company shall be, at the option of the Company, single or three phase, 60 herti 
alternating current at any available standard Company voltage. Purchases from outside the territory served by the Company shal 
be three phase, 60 hertz alternating current at the voltage level available at the interchange point between the Company and the 
entity delivering the Firm Energy and Capacity from the QS. 

LIMITATION 
Purchases under this schedule are subject to Section 366.91, Florida Statutes and/or FPSC Rules 25-17.0832 through 25-17.091, 
F.A.C., and 25-17.200 through 25-17.310 F A C  and are limited to those Facilities which 

A. Commit to commence deliveries of firm capacity and energy no later than June I ,  2014, and to continue such 
deliveries for a period ofat feast 10 yean up to a maximum of the life of the avoided unit; 

B. Are not currently under contract with the Company or with any other entity for the Facility’s output for the 
period specified above 

(Continued onSheetNo. 10.301) 
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RATES FOR PURCHASES BY THE COMPANY 
Finn Capacity and Energy are purchased at a unit cost, i n  dollars per kilowatt per inonth and cents per kilowatt-hour, respectivel: 
based on the value of deferring additional capacity required by the Company. For the purpose of this Schedule, an Avoided Un 
has been designated by the Company. The Company's Avoided Unit has been identified as a 1219 MW combined cycle unit wil 
an in-service date of June I ,  2014. Appendix I to this Schedule describes the methodology used to calculate payment schedule 
applicable to the Company's Standard Offer Contract filed and approved pursuant to Section 366.91, Florida Statutes and to FPSi 
Rules25-17.082 through 25-17.091, F.A.Cand 25-17.200 through 25-17.310, F.A.C. 

A. Firm Capacity Rates 
Options A through E are available for payment of firm cauacihi which is uroduced bv a OS and delivered to th . .  . .  
Company. Once-selected, an option shali remain in effect for the temi ok the Standard Offer Contract with th 
Company. A payment schedule, for the normal payment option as shown below, contains the monthly rate per kilowa 
of Firm Capacity which the QS has contractually committed to deliver to the Company and is based on a contract terr 
which extends ten (IO)  years beyond June 1, 2014. Payment schedules for other contract terms, as specified i 
Appendix E, will be inade available to any QS upon request and may be calculated based upon the methodologie 
described in Appendix 1. The currently approved parameters used to calculate the following schedule of payments ar 
found in Appendix I1 to this Schedule. 

Adiustment to Capacity Payment 
The firm capacity rates will be adjusted to reflect the impact that the location of the QS will have on FPL svsten 
reliability due to constraints imposed on the operation of FPL transmission tie lines. 

Appendix Ill shows, for illustration purposes, the factors that would be used to adjust the firm capacity rate fo 
different geographical areas. The actual adjustment would be determined on a case-by-case basis. The amount o 
such adjustment, as well as a binding contract rate for firm capacity, shall be provided to the QS within sixty days o 
FPL execution of the signed Standard Offer Contract. 

Option A - Fixed Value of Deferral Payments - Normal Capacity 
Payment schedules under this option are based on the value of a year-by-year deferral of the Company's Avoided Uni 
with an in-service date ofJune I ,  2014, as described in Appendix I. Once this option is selected, the current schedule 
of payments shall remain fixed and in effect throughout the term of the Standard Offer Contract. 

EXAMPLE MONTHLY CAPACITY PAYMENT IN $/KW/MONTH 
2014COMBlNED CYCLEAVOlDEDUNIT(1219MW) 

STANDARD OFFER CONTRACT AVOIDED CAPACITY PAYMENTS 
FOR A CONTRACT TERM OF 10 YEARS 

Normal Payment 
Contract Year Starting 

From To 06/01/20 14 

6/1/2014 5/3 1/20 I 5  11.13 
6/1/2015 5/3 1/2016 11.41 
6/1/2016 5/31/2017 11.69 
6/1/2017 5/31/2018 11.98 
6/1/2018 5/31/2019 12.28 
6/1/2019 5/31/2020 
6/1/2020 5/31/2021 

12.59 
12.90 

6/1/2021 5/3 112022 13.23 
6/1/2022 5/31/2023 13.56 
6/1/2023 5/31/2024 13.90 

(Continucd on Sheel No. 10.302) 

~~ 

Issued by: S. E. Romig, Director, Rates and Tariffs 
Effective: 



FLOIUDA P O W E R  & LIGHT COMI 'ANV Or ig ina l  Sheet No. 10.302 

(Continued from Slicct No. 10.301) 

Opt ion B - Fixed Value o f  Deferral Payments - Ear ly  Caliacity 

Payment schedules under this option are based upon the early capital cost component of the value O F  a year-by-yc 
deferral o f  h e  Company's Avoided Unit provided; however, that under no circumstances may payments begin befc 
tlie QS is delivering firm capacity and energy to the Company pursuant to the terms o f  the Standard Offer Contra 
When this option is selected, the capacity payments shall be made monthly commencing no earlier than the Capacl 
Delivery Dnte of the QS and calculated wing the methodology shown on Appendix I .  

The QS shall select the month and year in wliicli the deliveries o f  firm capacity and energy to the Company are 
commence and capacity payments are to start. The Company w i l l  provide the QS with a scliedule o f  capacity payme 
rates based on the month and year in which the deliveries of firm capacity and energy are to commence and the term 
the Standard Ofrer Contract as specified in Appendix E. 

Opt ion  C - Fixed Value o f  Deferral Payment - Lcvcl izcd Capaci ty  
Payment schedules under this option are based upon the levelized capital cost component o f  the value of a year-b: 
year deferral of the Company's Avoided Unit. The capital portion of capacity payments under this option sha 
consist o f  equal monthly payments over the term of the Standard Offer Contract, calculated as shown on Appendi 
1. The f ixed operation and maintenance portion of tlie capacity payments shall be equal to the value o f t h e  year-b) 
year deferral o f  f ixed operation and maintenance expense associated wi th  the Company's Avoided Unit. TI1 
methodology used to calculate tliis option is shown in  Appendix I. The Company w i l l  provide the QS with 
schedule o f  capacity payment rates based on the month and year in which the deliveries o f  f irm capacity and energy ar 
to commence and the term of tlie Standard Offer Contract as specified in Appendix E. 

Opt ion  D - Fixed Value of Deferral Payment - Ear ly  Levelizecl Capaci ty  
Payment schedules under this option are based upon the early levelized capital cost component o f  the value of 
year-by-year deferral o f  the Company's Avoided Unit. The capital port ion o f  the capacity payments under thi 
option shall consist o f  equal monthly paymenls over the term of the Standard Of fer  Contract, calculated as show] 
on Appendix I. The fixed operation and maintenance expense shall be calculated as shown in Appendix I. At  tlil 
option of the QS, payments for early levelized capacity shall commence at any time before the anticipated in 
service date o f  the Company's Avoided Unit as specified in Appendix E, provided that the QS is delivering firn 
capacity and energy to the Company pursuant to the terms o f  the Standard Offer Contract. The Company w i l  
provide the QS with a schedule of capacity payment rates based on the month and year i n  which the deliveries o f  firn 
capacity and energy are to commence and the term of tlie Standard Offer Contract as specified in Appendix E. 

Opt ion  E - Flexible Payment Opt ion 
Payment schedules under this option are based upon a payment stream elected by  the QS consisting o f  the capital 

component of the Company's avoided unit. Payments can commence at any time after the actual in-service date ot 
the QS and before the anticipated in-service date of the ut i l i ty 's avoided unit, as specified i n  Appendix E, providet 
that the QS is delivering firm capacity and energy to the Company pursuant to the terms of the Standard Offer 
Contract. Regardless of the payment stream elected by the QS, the cumulative present value of capital cost 
payments made to the QS over the term of the contract shall not exceed the cumulative present value o f  the capital 
cost payments which would have been made to the QS had such payments been made pursuant to FPSC Rule 25- 
17.O832(4)(g)lI F.A.C. Fixed operation and maintenance expense shall be calculated i n  conformance with Rule 
25-17.0832(6),F.A.C. The Company w i l l  provide the QS with a schedule o f  capacity payment rates based on the 
information'specified in Appendix E. 

(Continued on Sheet No. 10,303) 
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3. Enerzv Rates 

(1) Pavments Associated with As-Available Energv Costs prior to the In-Service Date of tlic Avoidpd Unit. 

Options A or B are available for payment of energy which is produced by the QS and delivered to the Coinpati 
prior to the in-service date of the Avoided Unit. The QS shall indicate its selection in Appendix E, Once selectec 
an option shall remain in effect for the term of the Standard Offer Contract with the Company. 

Option A ~ Energy Payments based on Actual Energy Costs 

The energy rate, in cents per kilowatt-hour ($/KWh), shall be based on the Company's actual hourly avoided energ 
costs which are calculated by the Company in accordance with FPSC Rule 25-17.0825, F.A.C. Avoided energy cos1 
include incremental fuel, identifiable operation and maintenance expenses, and an adjustment for line losses reflectin 
delivery voltage. The calculation of the Company's avoided energy costs reflects the delively of energy from th 
region of the Company in which the Delivery Point of the QS is located. When economy transactions take place, th 
incremental costs are calculated as described in FPL's Rate Schedule COG-I. 

The calculation of payments to the QS shall be based on the sum, over all hours of the billing period, of the product o 
each hour's avoided energy cost times the purchases of energy from the QS by the Company for that hour. AI 
purchases of energy shall be adjusted for losses from the point of metering to the Delivery Point. 

Option B - Energy Payments based on the year by year projection of As-Available energy costs 

The energy rate, in cents per kilowatt-hour ($/KWh), shall be based on the Company's year by year projection o 
system incremental fuel costs, prior to hourly economy sales to other utilities, based on normal weather and fuel marke 
conditions (annual As-Available Energy Cost Projection which are calculated by the Company in accordance witl 
FPSC Rule 25-17.0825, F.A.C. and with m S C  Rule 25-17.250(6) (a) F.A.C.) plus a fuel market volatilily risl 
premium mutually agreed upon by the utility and the QS. Prior to the start of each applicable calendar year, thc 
Company and the QS shall mutually agree on the fuel market volatility risk premium for the following calendar year 
normally no later than November 15. The Company will provide its projection of the applicable annual As-Availabk 
Energy Cost prior to the start of the calendar year, normally no later than November 15 of each applicable calendm 
year. In addition to the applicable As-Available Energy Cost projection the energy payment will include identifiable 
operation and maintenance expenses, an adjustment for line losses reflecting delivery voltage and a factor that reflectl 
in the calculation of the Company's Avoided Energy Costs the delivery of energy from the region of the Company in 
which the Delivery Point of the QS is located. 

The calculation of payments to the QS shall be based on the sum, over all hours of the billing period, of the product of 
each hour's applicable Projected Avoided Energy Cost times the purchases of energy from the QS by tbe Company for 
that hour, All purchases of energy shall be adjusted for losses from the point of metering to the Delivery Point. 

Pavments Associated with Applicable Avoided E n e r w  Costs after the In-Service Date of the Avoided Unit. 

Option C is available for payment of energy which is produced by the QS and delivered to the Company after the 
in-service date of the avoided unit. In addition, Option D is available to the QS which elects to fix a portion of the 
firm energy payment. The QS shall indicate its selection of Option D in Appendix.E, once selected, Option D shall 
remain in effect for the term of the Standard Offer Contract. 

Option C- Enerqy Pavments based on Actual Enerev Costs startine on June 1. 20 14 

The calculation of payments to the QS for energy delivered to FPL on and after June I ,  2014 shall be the sum, over 
all hours of the Monthly Billing Period, of the product of (a) each hour's firm energy rate ($IKWh); and (b) the 
amount of energy (KWH) delivered to FPL from the Facility during that hour. 

(2) 

(Continued on Sheet No. 10.304) 

Issued bv: S. E. Romie, Director, Rates and Tariffs 



For any Dispatch Hour the firm energy rate shall he, on an hour-by-hour basis, the Company’s Avoided Un; 
Energy Cost. For any other period during which energy is delivered by the QS to FPL, the firm energy rate i 
cents per kilowatt hour ($/KWh) shall be the following on an hour-by-hour basis: the lesser of (a) the as-availabl 
energy rate calculated by FPL in accordance with FPSC Rule 25-17.0825, FAC, and FPL’s Rate Schedule COG-I 
as they may each be amended from time to time and (b) the Company’s Avoided Unit Energy Cost. Th, 
Company’s Avoided Unit Energy Cost, in cents per kilowatt-hour ($/KWh) shall be defined as the product of: (a 
the fuel price in $/mmBTU as determined Crom gas prices published in Platts Inside FERC Gas Market Repor( 
first of the month posting for Florida Gas Transmission Zone 3, plus all charges, surcharges and percentages tha 
are in effect from time to time for service under Gulfstream Natural Gas System’s Rate Schedule FTS; and (b) ai 
average annual heat rate of 6,582 BTU per kilowatt hour; plus (c) an additional .121$ per kilowatt hour in niii 

2014 dollars for variable operation and maintenance expenses which will be escalated based on the actual Produce 
Price Index. All energy purchases shall be adjusted for losses from the point of metering to the Delivery Point 
The calculation of the Company’s avoided energy cost reflects the delivery of energy from the geographical area o 
the Company in which the Delivery Point ofthe QS is located. 

ODtion D- Fixed Firm Enerw Payments Startinc as early as the In-Service Date ofthe OS Facility 

The calculation of payments to the QS for energy delivered to FPL may include an adjustment at the election o 
the Q S  in order to implement the provisions of Rule 25-17.250 (6) (b), F.A.C. Subsequent to the determination 0: 
full avoided cost and subject to the provisions of Rule 25-17.0832(3) (a) through (d), F.A.C., a portion of the base 
energy costs associated with the avoided unit, mutually agreed upon by the utility and renewable energy generator 
shall be fixed and amortized on a present value basis over the term of the contract starting, at the election of the 
QS, as early as the in-service date of the QS. “Base energy costs associated with the avoided unit” means the 
energy costs of the avoided unit to the extent the unit would have operated. The portion of the base energy cost5 
mutually agreed to by the Company and the Q S  shall be specified in Appendix E. The Company will provide the 
QS with a schedule of “Fixed Energy Payments” over the term of the Standard Offer Contract based on the 
applicable information specified in Appendix E. 

~ 

ESTIMATED AS-AVAILABLE ENERGY COST 

Andieable Period On-Peak I/KWH Off-peak dIKWH Averaee d/KWH 
2008 10.27 9.76 9.91 
2009 
2010 
201 I 
2012 
2013 
2014 

9.83 9.15 9.35 
IO.02 9.36 9.55 
7.80 7.32 7.46 
7.96 7.44 7.59 
7.45 7.0 I 7.14 
7.84 7.40 7.53 

A MW block size ranging from 56 MW to 65 MW has been used to calculate the estimated As-Available energy cost 

ESTIMATED UNIT FUEL COST 
The estimated unit fuel costs listed helow are associated with the Company’s Avoided Unit and are based on current estimates 
of the orice of natural cas. 

I 
L 

$/MMBTU 
- 2014 2015 2016 2017 2018 2010 2020 2021 2022 2023 
9.72 10.02 10.41 10.81 11.20 11.59 11.84 12.30 12.79 13.30 
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DELIVERY VOLTAGE AWUSTMEWT 
Energy payments to a QS within the Company's service territory shall be adjusted according to the delivery voltage by th 
following multipliers: 

Delivery Voltace Adinstmelit Factor 

Primary Voltage Delivery 1.0214 
Secondary Voltage Dcliveiy 1.0472 

Transmission Voltage Delivery 1.0000 

PERFORMANCE CRITERIA 
Payments for Fum Capacity are conditioned on the QS's ability to maintain the following performance criteria: 

A. Capacity Deliverv Date 
The Capacity Delivery Date shall be no later than the projected in-service date of the Company's Avoided Unit (Le., June 1, 
2014). 

The Facility's availability and capacity factor are used in the determination of firm capacity payments through a 
performance based calculation as detailed in Appendix B to the Company's Standard Offer Contract. 

B. Availabilitv and Capacity Factor 

METHUNG REOUmEMENTS 
A QS within the temtory served by the Company shall be required to purchase from the Company hourly recording meters to 
measure their energy deliveries to the Company. Energy purchases from a QS outside the territory of the Company shall be 
measured as die quantities scheduled for interchange to the Company by the entity delivering Firm Capacity and Renewable 
Energy to the Company. 

For the purpose of this Schedule, the on-peak hours shall be those hours occurring April 1 through October 3 1 Mondays through 
Fridays, from 12 noon to 9:OO pm. excluding Memorial Day, Independence Day and Labor Day; and November 1 through March 
31 Mondays through Fridays from 6:OO a.m. to 1O:OO a.m. and 600 p.m. to 1O:OO p.m. prevailing Eastem time excluding 
Thanksgiving Day, Christmas Day, and New Years Day.. FPL shall have the right to change such 011-Peak Hotm by providing 
the QS a minimum of thirty calendar days' advance written notice. 

BILLWC OPTPONS 
A QS, upon entering into a Standard Offer Contract for the sale of firm capacity and energy or prior to delivery of as-available 
energy, may elect to make either simultaneous purchases from and sales to the Company, or net sales to the Company; provided, 
however, that no such arrangement shall cause the QS to sell more than the Facility's net output. A decision on billing methods 
may only be changed: 1) when a QS selling as-available energy enters into a Standard Offer Contract for the sale of firm capacity 
and energy; 2) when a Standard Offer Contract expires or is lawfully terminated by either the QS or the Company; 3) when the 
QS is selling as-available energy and has not changed billing methods within the last twelve months; 4) when the election to 
change billing methods will not contravene this Tariff or the contract between the QS and the Company. 

If a QS elects to change billing methods, such changes shall be subject to the following: 1) upon at least tlirty days advance 
written notice to the Company; 2) tlie installation by the Company of any additional metering equipment reasonably required to 
effect the change in billing and upon payment by the QS for such metering equipment and its installation; and 3) upon completion 
and approval by the Company of any alteration(s) to the interconnection reasonably required to effect the change in billing and 
upon payment by the QS for such alteration(s). 

Payments due a QS will be made monthly and normally by tlie twentieth business day following the end of tlie billing period. The 
kilowatt-hours sold by the QS and the applicable avoided energy rates at which payments are being made shall accompany tlie 
payment to the QS. 

A statement covering the charges and payments due the QS is rendered monthly, and payment normally is made by the twentieth 
business day following the end of the billing period. 
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CHARGES TO ENERGY FACKITY 
The QS shall be responsible for all applicable charges as cuirently approved or as they may be approved by the Florida Public 
Service Comuission, including, but not limited to: 

A. 

B. 

C. 

D. 

Customcr Charces: 

Rate Schedule 
GS-I 
GST-I 
GSD-I 
GSDT-1 
RS- 1 
RST- 1 
GSLD-1 
GSLDT-1 
c s - I  

Customer 
Charge is) 

8.51 
11.64 
33.10 
39.24 
5.34 
8.47 

38.78 
38.78 

104.04 

Rate Schcdule 
CST-1 
GSLD-2 
GSLDT-2 
c s - 2  
CST-2 
GSLD-3 
c s - 3  
CST-3 
GSLDT-3 

Customer 
Charce (IF) 
104.04 
160.77 
160.77 
160.77 
160.77 
378.28 
378.28 
378.28 
378.28 

llntcrconnection Charge for Non-Variahle Utility Expenses 
The QS shall bear the cost required for interconnection, including the metering. The QS shall have the option of (i) paymen 
in full for the interconnection costs including the time value of money during the consttuction of the interconnection fac 
and providing a Bond, Letter of Credit or comparable assurance of payment acceptable to the Company adequate to cover the 
interconnection cost estimates, (ii) payment of monthly invoices from the Company for actual costs progressively incurred by 
the Company in installing the interconnection facilities, or (iii) upon a showing of credit worthiness, malung equal monthly 
installment payments over a period no longer than thirtysix (36) months toward the full cost of interconnection. In the latter 
cme, the Company shall assess interest at the rate then prevailing for tkvty (30) day highest grade commercial paper, such 
rate to be specified by the Company thirty (30) days prior to the date of each installment payment by the QS. 

Interconnection Charge for Variable Utilitv Expenses 
d monthly for the variable utility expenses associated with the operation and maintenance of the 
s. These include (a) the Company's inspections of the interconnection facilities and (b) maintenance 

of any equipment beyond that which would be required to provide normal elechic service to the QS if no sales to the 
Company were involved. 

In lieu of payment 
interconnection fac 

actual charges, the QS may pay a monthly charge equal to a percentage of the installed cost of the 
s. The applicable percentages are as follows: 

Eouimnent T w e  Charpe 
Metering Equipment 0.193% 
Distribution Equipment 0.262% 
Transmission Equipment 0.123% 

Taxes and Assessments 
In the event that FPL becomes liable for additional taxes, including interest andor penalties arising from an Internal Revenue 
Service's determination, through audit, ruling or other authority, that FPL's payments to the QS for capacity under options B, 
C, D, E or for energy pursuant to the Fixed Firm Energy Payment Option D are not fully deductible when paid (additional tax 
liability), FPL may bill the QS monthly for the costs, including cmying charges, interest andor penalties, associated with the 
fact that all or a portion of these capacity paynients are not cuiTently deductible for federal andor state income tax purposes. 
mL, at its option, may offset these costs against amounts due the QS hereunder. These costs would be calculated so as to 
place FPL in the same economic position in which it would have been if the entire early, levelized or early levelized capacity 
payments or  he Fixed Firm Energy Payment had been deductible in the period in which the paynients were made. If FPL 
decides to appeal the Internal Revenue Service's detennination, the decision as to whether the appeal should be made through 
the administrative or judicial process or both, and all subsequent decisions pertaining to the appeal (both substantive and 
procedural), shall rest exclusively with FPL. 
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TERMS O F  SERVICE 

(I)  

(2) 

It shall be the QS's responsibility to infonn the Company ofany change in ils electric Sencmtion capability. 

Any electric service delivered by the Company to a QS located in the Company's seivice area shall be subject 10 the 
following terms and conditions: 

(a) A QS shall be metered separately and billed under the applicable retail rate schedule(s), whose temis and 
conditions shall pertain. 

A sccurity dcposit will be required i n  accordance will1 FPSC Rules 25-17.082(5) and 25-6.097, F.A.C., and the (I)) 

( i )  In the first year of operation, the security deposit should be based upon the singular month in which the 
QS's projected purchases fiom the Company exceed, by the greatest amount, the Company's estimated 
purchases from the QS. The security deposit should be eqiial to twice the amount of the difference 
estimated For that month. The deposit is required upon interconnection. 

For each year therealter, a review of the actual sales and purchases between the QS and the Company 
will he conducted to determine the actual month of maximum difference. The security deposit should 
be adjusted to equal twice the grealest amount by which the aclual monthly purchases by tlie QS 
exceed tlie actual sales to the Company in that month. 

(ii) 

(c) 

(d) 

The Company shall specify the point of interconnection and voltage Icvel. 

The QS must enter into an interconnection agreement with the Company which will, among other things, 
specify safety and reliability standards for the ititerconnection to the Compony's system. In most instances, the 
Company's tiled lnterconnection Agreement for Qualifying Facilities will be used; however, special fcatures of 
tlie QS or its interconnection to the Company's Facilities may require modifications to this Interconnection 
Agreement or the safety and reliability standards contained therein. 

(3) Service under this rate schedule is subject to the irules and regulations ofthe Company and the Florida Public Service 
Commission. 

SPECIAL PROVISIONS 

(I) Special contracts deviating from the above standard rate schedule arc allowable provided the Company agrees to 
them and they are approved by the Florida Public Service Commission. 

Issued by: S. E. Romig, Director, Rates and Tariffs 
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FLORI1)A POWER & LIGHT COMP 

APPENDIX I 

AI'PLICA~l1,t '~V 
Appendix I provides a detailed description of the mclhodology used by the Company to calculate the inonllily valucs of  Men-ing or avoiding the 
Company's Avoided Unit identified in Schedule QS-2. When used i n  conjunclion with the current FI'SC-approved cost parameters associated with thc 
Company's Avoided Unit contained in Appendix 11, a QS tnay dctcnninc Ihie applicable value of deferral capacity payment rate msociated with the 
timing and oper:ilinn or i ts parlicular facility should the QS enter into i t  Standard OKcr Contmct with the Compimy. 

CALCULAIION OF VAI.UE OF I)EFERIMI. Ol'l'ION A 
FI'SC Rule 25-17.0832(5) specifies that avoided capacity costs, i n  dollars per kilowatt per month, associated with capacity sold lo a utility by rl QS 
pursuant to the Company's Slandard OKer Cnntnet shall be defined as the ycar-by-year value o f  dcfcrriil of the Company's Avoided linit. 'The ycar-by- 
year value o f  clefcrral shall he the dirference in revenue rcquircmcnls associated with dcfming the Company's Avoided linit one ycnr, and shall be 
calculated as follows: 

Where. for a one year deferral: 

VAG, = utility's monthly valu~.  ofavoided cnpacity and 0 &. M, 
in dollars pcr kilowatt per month, for eacli month of 
ycar n; 

present v~lue of calying charges for one dollar o f  
investment over L year? with canying charges 
computed using average annual rate base and assumed 
to be paid at the middle ofeach year and prcscnt valucd 
to the middle ofthe fiist year; 

(I .t ip) / (I i~r); 

total direct and indiioet cost, in mid-ycar dollars per 
kilowatt including AFUDC but excluding CWII', of the 
Company's Avoided Unit with an in-service date of year 
n, including al l  identifiable and quantifiable costs 
relating to the construction of the Company's Avoided 
Unit which would haw been paid had the Unit hecn 
eonstiiietcd; 

total fixed opcntion and maintenance expense for the 
year n, in mid-year dollars per kilowatt per year, of tlie 
Company's Avoided Unit; 

annual escalation rate associated with tlie plant cost of 
the Company's Avoided Unil(s); 

annual escalation rate associated with the operation and maintenance expense of the Company's 
Avoided Unit(s); 

annual discount rate, defined as the utility's incremental aller-tax cost of capital; 

expected life oftho Company's Avoided Unit(s); and 

year for which the Company's Avoided Unil(s) is (are) deferred starling with its (their) original 
anrieipatcd in-service date(s) and ending with the termination of the Company's Standard Offer 
C""trac1. 

(Continued on Sheet No. 10.309) 
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CAI.CUI.ATlON 01; FIXED VAl.UE OF DEFERRAI. P:\YI\fENTS - EARLY CAI',\CITY-OPrION 13 

Normally, payments for firm capacity shall not c~nimence until the ill-sewice date of the Company's Avoirlcd Unit(s). At thc option of the QS, howevc 
the Company may hegin tnaking payments for early capacity consisting of the capital cost componcnl of the value of a ycar-hy-year deferral of 11 
Company's Avoidcd Unit skirting as early as the in-scnke date ofthe QS facility. When such paymcnts for early capacity nre elcctcd, the avoided capit; 
cost component of capacity payments shall he paid monthly commencing no earlier than the Capacity I)clivcry Dalc ofthc QS. and shall he calculated i 

Where: 

Am = monthly payments to be madc to the QS for each month ofthe continct year n, 
in dollars per kilowatt per month in which QS delivers capacity porsunnt to 
thc cvrly capacity option; 

anniial escalation rate associated with the plant cost of the Company's 
Avoided Unit(s); 

annual cscalalion rate associated with the operation and main1el)ance erpcnsc 
of tlic Compnny's Avoided Unit(s); 

ycar for which the fixcd value of deferral paymcnts under the carly capacity 
option are inadc lo a QS, starling in year one and ending in the year 1; 

I@ = 

- 
lo - 

m =  

- - the term, in years. ofthe Standard OXcr Contrnct: 

A ,  = F [ ( I - R ) / ( l  - R  ' ) I  

Where: 

R =  

r =  

Where: 

G =  

R =  

the cumtilalive present value, in the year that the contractual payments will begin, of the avoidec 
capital cost component of capacity payments which would have been made had capacity 
payments commenced with the anticipated inservice date of the Company's Avnided Unit(s); 

(I +ip)/(I tr) 

annual tliscount rate, dcfincd as the Company's incremental olter-tax cost of capital; and 

= G [ ( I  - R ) / ( I -  R ')I 

'Ihe cumulative present vnluq in the ycar that the ~ontr i l~tual  payments will begin, ofthe avoided 
fixed operation and maintenance cxpensc componcnt of capacity payments which would have been 
made had capacity payments commenced with the anticipated in-scrvicc date of the Company's 
Avoided Unit(s). 

( I  +io) / ( I  + r) 

The currently approved parameters applicable to the formulas above are found in Appendix 11. 

(Continued on Sheet No. 10.3 IO )  
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CALCUI~A’I‘ION 01; FIXED VALUE OF DEFERRAL PAYMENTS - LEVELIZED AND EAR1.Y IXVELIZED CAPACITY - 
OPTION C & OPTION D. IIESPECTIVELY 

Monthly fixed value of deferral payments for Ic\,clizcd and carly levelized capacity sliall be calculated as follo\vs: 

Where: 

PL = 

I : =  

r =  

t =  

o =  

the monthly levelized capacity payment, starting on or prior to the in- 
service date o f  thc Company’s Avoided Unit(s): 

the cumulative present vdue, in tlie year that tlie contractual paymenis 
will bcgin, o f  the avoided capital cost component o f  tlie capacity 
payments which would iiave becn made had the capncity payments not 
becn levclizcd; 

the annual discount rnte, defined as the Company’s incremental alter-tax 
cost o f  capital; 

the term, in yeais, ofthe Standard Offer Contract; 

the monthly fixed opcration and maintenance component of the capacity 
payments, calculatcd in accordancc with calculation ofthe fixed value of 
defemal payments fnr the levelized capacity or the early leveL7ed capacity 
oplions. 

Issued by: S. E. Romig, Director, Rates and Tar i f fs 
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APPENDIX 11 
TO RATE SCHEDULE QSJ 

CAPACITY OPTION PARAMETERS 

FIXED VALUE OF DEFERRAL PAYMENTS - NORMAL CAPACITY OPTION PARAMETERS 

Whew, for a one year deferral 

VAC, = 

n 

F 

Company's value ofavoided capacity and O&M, i n  dollars per kilowatt per month, during month m; 

present value ofcarrying chargcs for one dollar of investmcnt over L years with cawing 
charges computed using average annilal rate base and assumed to he paid at the middle ofeach year 
and present valued to the middle ofthe first year; 

total direct and indirect cost, in mid-year dollars per kilowatt including AI:UDC hut excluding CWIP, 
ofthe Company's Avoided Unit with an in-service dale of yearn; 

total fixed operation and maintenance expeme, for the year n, in mid-year dollwr 
per kilomu per year, ofthe Company's Avoided Unit; 

annual escalation rate associated with the plant cost of the Company's Avoided Unit; 

wnual escalation rate associated with the operation and maintenance expense of the 
Company's Avoided Unit; 

annual discount rate, defined as the Conipany's incremental alter-tax wst of capital: 

expected life of the Company's Avoided Unit: 

year for which the Company's Avoided Unit is deferred starting with its original 
anticipated in-service date and ending with the termination of the Standard Offer Conlract. 

FIXED VALUE OF DEFERRAL PAYMENTS - EAIUY CAPACITY OPTION PARAMETERS 

V.llue 

$11.13 

1.5135 

$ 1,105. IO 

S15.Ifl 

2.5% 

2.5% 

R.357' 

25 

2014 

monthly capacity payments lo be made lo the QS starling on the year the QS elects to starl receiving early capacity 
payments, in dollars per kilowatt per month; 

* 

annual escalation rate nssociated with the plant cost ofthe Company's Avoided Unit; 

annual escalation rate associaled with the operation and maintenance cxpensc of the 
Company's Avoidcd Unit; 

2.5% 

2.5% 

year for which early capacity payments to a QS are to begin; (ut the election ofthe QS early capacity payments 
may commence anytime alter the actual in-service date ofthe QS facility and before the anticipated in-service 
date of the Company's avoided unit) 

the cumulative present valuc of the avoided capital cost component of capacity payments 
which wwld have been made had capacity payments commenced with the anticipated in-snvicc 
date ofthe Company's Avoided Unit and continued far a period of 1U years: 

* 

$934.53 

annual discount rate, defined as the Company's incremcnttal alter-tax cost of copital; 8.35% 

'From Appndis E 
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I, Monthly Cvpacity I’aynents (MCI’) for each Monthly Billing Period slit i l l  bc compiilcd according tn the following: 

A. In the event that the Annual Capacity Dilling Factor (“ACDI:”), as defined lhclow, is ICES than 80%. tlien no Monthly Capacity Pa)ment shall I 
duc. That is: 

MCP = 0 

13. In the event that the ACDF i s  cqunl to or greater than 80% but less tlinn 97% then the Monthly Capacity I’aymcnt shal l  be calc~ilatcd by “sir 
thc following formula: 

MCP = I3CI’ x [.04x (ACDF - 72)] x CC 

C. In the event that the ACBF is  equal to or grcatcr than 97%. then thc Monllily Capecity I’aymcnl shall he calculated hy using the followir 

- MCF - 

HFNDII = 

HFDH = 

On-Peak Ilours = 

Monthly Billing = 

Period 

MCI’ = IICP x CC 

Monthly Capacity Paymcnl in dollars. 

Base Capacity Paymcnt in GiKWIManth as specified in FPL’s Rtle Schedule QS-2 

Committed Capacity in KW. 

Annual Capacity Billing Factor. This factor i s  calculatcd using the 12 months rolling average ofthe Monthly Capacit 
Factor. This 12 month rolling avcrage shall he defincd as the sum o f  the 12 cons~~utive Monthly Capacity Factor 
preceding the date ofcalculation, divided by 12. During the first 12 consecutive Monthly I3illing Periods, commencin 
with the first Monthly Billing I’eriod in which Capacity payments am to be made, the calculation of the Annui 
Capacity Billing Factor shall be perlbrmcd as follows: (a) during the first Monlhly Billing Period, the Annual Capacit 
Billing Factor shall be equal to the Monthly Capacity F8ctor: (b) thcrcaRcr, thc calc~lation of the Annual Capacit. 
Billing Factor shall be computed by dividing the sun ofthe Monthly Capacity Factors during lhe firs1 year’s Month1 
Billing Periods in which Capecity payments are lo be made by the number of Monthly Billing I’eriods which haw 
elapsed. This calculation shall be performed at the end ofeach Monthly Billing Period until enough Monthly Billini 
Periods have elapsed to calculate a ttue 12-month rolling average Annual Capacity Billing Factor. Periods durinl 
which the Facility has temporarily sc l  its Committed Capacily equal lo 0 KW due to a Force Majeure event pursuant ti 
Section 16 shall be excluded fmm the applicable capacity factor calculation. 

Monthly Capacity Factor. Thc sum of (i) the llourly I k to rs  o f  the Non-Dispatch Hours plus (ii) the tlourl! 
1:actors of  the Dispatch Hours or the hourly factors of the hours when FPL requested reduced deliveries pursuant I( 
Section 8.4.8 (Reduced Delivery Ilour); divided by the number of hours in the Monthly Billing Period. 

llourly Factor of a Non-Dispatch Hour. l h e  cncrgy received during the hour divided by the Committed Capacity 
For purposes of calculating the Hourly Factor of a Nan-Dispatch Hour the energy rcccived shall not exceed thc 
Committed Capacity. 

Hourly Factor of a Dispatch llour or a Reduced Delivery Ilour. The scheduled energy received divided by lhr 
scheduled energy rcquested. For piirposes of calculating the Ilourly Factor o fa  Dispntch Flour or lhe Hourly Factc 
nf a Reduced Delivery Hair the scheduled energy receivcd shall not exceed the scheduled energy requested. 

Those hours occurring April I through October 3 I Mondays through Fridays, from 12 noon to 9:OO pm. excluding 
Memorial Day, Independence Day ;and Labor Day; and November I through March 31 Mondays through Fridays 
from 6:OO a.m. 10 1O:OO a.m. and 6:OO p.m. to 10:OO p m  prevailing Eastern time excluding Thonksgiving Day, 
Christmas Day and New Year’s Day. FPI, shall have the right to change such On- Peak IHours by providing the QS 
a minimum ofthirly calendar days’ advance notice. 

The period beginning on the first calendar day ofeach calendar month, except that the initial Monthly Billing 
Period shall consist ofthe perid beginning 12:Ol a.m. on thc Capacity Delively Period Date and ending with 
the last calendar day ofsuch month. 

Scheduled Energy and Dispatch Hours are as defined in Section 8 4 7 of  the Standard Offer Contract 

Issued by: S. E. Romig, Director, Rates and Tariffs 
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AI'PENDIX C 

The Termination Fce shall he the sum ofthe values for each month beginning with the ~nnnth in which the Capacity Dclivcry Ilate occurs thl-aug 
tnontii oftcrminntion (or month ofcakulation. as the case may be), computed according tu tllc following formula: 

'l'crniination Fee =Tcrmieation Fee applicable to Capacity Payment Option pliis Twmination I'cc nppliruhlu to Firerl Firm Energy Optir 

Tcrrnin:ilinn Fcc applieiihlc to Cnpnrilv Pnyment Ontions B, C, I) and E 

n 
x (MCP, - MCPCi) x t'".') 
,=, 

with: MCPCi = 0 For 1111 periods prior to the irkservice date ofthe Company's Avoided IJnil; 

where: 

i = number ofthe Monthly Billing Period commcncing with the Capacity Delivery D;itl(i.c., the 
month in which Capacity Dclivcry Date occurs = I; llic month following the month in which 
Capacity Delivery Date occurs = 2; ctc.) 

= the number of Monlhly Billing Periods which have elapsed from the month in which the Capacity 
Delivery Dale occurs through the month olterminalion (or month oFcalculation, as tlie citse may bc) 

= the future value ofan amount factor ncecssary to compoiind a sum monthly so the anniial 
pcrcenlage rate derivod will equal FPL's iiicremental afieitvx avoided cost ofcapital (defined as r 
in O S - 2 ) .  For any Monthly Billing Period in which MCI'C is greeter than MCP,, t shall equal I. 

MCPi = Monthly Capacity Payment paid to QS corrcsponiling to the Monthly Billing Period i, calculated in 
accordance with Appendix B. 

MCPC, = Monthly Capacity Payment for Option A con-csponding to the Monthly Billing Period i. calculatcd 
in accordance with QSZ 

n 

t 

In tlie event that for any Monthly Billing Period, the computation ofthe value ofthe Cprcity Payment Termination Fee For such Monthly Billing 
Period Cas set forth above) vielcls a value eaual to or greater than zero. the amount ofthe Camcitv I'avment Termination Fee shall be increased bv .. I . . .  
amount ofsuch vtdue. 

In the event that for any Monthly Billing Period, the computation o f  the value o f  the CapdCily Payment Termination Fee For such Monthly Billii 
Period (as sct forth above) yields a value less than zero, the amount o f  the Capacity Payment Termination Fee sliall be decreased by the amount, 
such value expressed as a positive number (the "Initial Reduction Value"): providcd, however, that such Initial Reduction Value shall he subject 
the following adjustments (the Initial Reduction Value, as adjusted, die "Reduction Value"): 

a. In the event that in the applicable Monthly Billing Period the Annual Capacity Billing Factor (ACBF), as dcfincd in Appcndix B 
less than 80% then the Initial Reduction Value shall be adjusted to equal zero (Reduction Veluc =a), and the Capacity Paymei 
Termination Fee shall not be reduced for the applicable Monthly Billing Period. 

b. In  the event that in the applicable Monthly Billing Period the Annual Capacity Billing Factor (ACBF), as defined in Appendix B, 
equal to or greater than 80% but less t b n  97%, then the Reduction Value shall be determined as follows: 

Reduction Value = Initial Reduction Value x [0.04 x (ACBF- 72)]  

For the applicable Monthly Billing Period, the Termination Fee shall be reduced by the amount ofsuch Reddion Valuc. 

In no event shall PPI, be liable lo the QS at any time for any amount by which the Capacity Payment Termination Fee, ndjustcd in accordance wit 
the foregoing. is less then zero (0). 

Termination Fee anplicahlc to thc Fired Firm Enurey Payment Onlion D 

Prior 10 in-service date of avoided unit: 
'The Termination Fee for the Fixed Firm Energy Option shill1 be equal to the cumulative sum ofthe Fixed Firm Energy Payments made tc 
the QS pursuant to Option D, starting with the iwervice date o f  theQS facility, For each billing cyclc. Such number shall reach the 
maximum amount on the billing cycle immediately preceding the billing cyrlc associated with the ketv ice  date of tlie Avoided Unit. 

Afler in-service date o f  avo idLdA:  
The Termination Fee shall he decreased each hilling cycle fallowing the inservice date ofthe nvoidcd unit by an amount equal to the 
difference between the projected Fixed Energy Cost that wos used in the calculation to determine the base energy cost to be fixed and 
amortized pursuant to Option D for such billing cycle and the amortized Fixed Firm Energy Payment in cents/KWfl times the energy 
delivered by the QS not 10 exceed the MWH block specified in Appendix E 

Issued by: S. E. Romig, Director, Rates and Tar i f fs  
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APPENDIX D 

DETAILED PROJECT INFORMATION 

Each eligible Contract received by WI. will be evaluated to determine if the itndcrlying QS pro,jcct is financially and technically viable. TI 
QS sl ia l l .  to the cxtent available, provide FPL with a detailed project Iprnposnl which addresses the information requested below 

To THE STANDARD OFFER CONTIUCT 

I. 

[I. 

FACILITY DESCRIPTION - I'rojcct Name 
Pro.ject 1.ocation 

+ Street Address 
+ Site Plot Plan 
+ Legal Description of  Site 

Generating Technology 

PrimaryFuel 
Altcrnale Fuel (ifapplicable) 
Committed Capacity - Expected In-Servicc Date 

Facility Classification ( include typcs from statute) 

Steam Host (for cogeneration facilities) 

+ Street Addrcss 
+ 
+ 

Legal Description of Steam lHost 
Host's annual steam requirements (Ibdyr) 

- Contact Person 

4 Individual's Name and l i t l c  
+ Company Name 
+ Address 
* Telephone Number 
+ Telecopy Number 

PROJECT PARTICIPANTS - Indicate the entities responsible for the following project management activities and provide a delailed description of the 
experience and capabilities of the entities: 

Pi-oject Development 
Siting and Licensing the Facility + 

4 Designing the Facility 
e Constructing the,Pacilify 
+ Securing the Fuel Supply 
+ Operating the Facility - Provide details on all  electrical generation racilities which are currently under construction or operational which were 

developed by the QS. 

Describe the financing structure for the projects identified above, including the type of  financing used, the permanent financing 
tcrm, the major lenders, and the percentage ofequity invesfed at financial closing. 

(Continued on SheetNo. 10.316) 
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FLORIDA POWER & LIGHT COMPANY 

(Continued from Shect No. 10.3 15) 

111. FUEI, SUPPLY 

Describe a l l  fuels to be used to generate electricity at tlie Facility. Indicate t l ic specific physical ant1 cheniical chmcteristics 
each furl type (e.&, I l tu content, sulfur content, ash content, ctc.). Identify special considerations regarding fuel supply origl 
source and Ihandling, storage and processing rcqLlirements. 

Provide annunl fuel requirements ( A m )  necessary to support the requircmcnts pursuant to Section 366.91, I:lorida Statutt 
and the planned  level^ ofgeneration and l is t  the assumptions used to dctermine thcse quantities. 

Provide a summary of t i le status of tlie fucl supply arrangements in place to meet t l ie ARFR in each year o f  t l ie proposl 
operating l i fe  o f  the Facility. Use the categories below lo describe tlie current arrangement for securing t l ic KFR. 

Category 
owned = 
contract = 
LO1 = 
REF = 
spot = 
none = 
other = 

Description of Fuel Supply Arrangement fuel is  from a fully developed 
source owned by one or more o f  the project participants 
fully executed firm fuel contract exists between the devcloper(s) and liuel suppliel-(s) 
a letter of intent for the fuel supply exists between developer(s) and fuel supplier(s) 
renewable energy facility will bum biomass, waste, or another renewable resource 
file1 supply will be purchased on the spot market 
no firm fuel supply arrangement currently in place 
fuel supply arrangement which does no1 f i t  any ofthc itbove categories (please describe) 

Indicate the percentage of the Facility's AFR which is covered by the above fuel supply arrangement(s) for a c h  propose 
operating year. The percent o f  AFR covered for each operating year must total 100%. For fuel supply arrangements identific 
as owned. contract, or L.01, provide documentation lo  support this category and explain the fuel price mechanism of th 
arrangement. In  addition, indicate whcther or not the Cud price includes delivery and, if so, lo what location. 

Describe fuel transportation networks available for delivering a11 primary und secondary fuel to t l ie Facility site. Indicate th 
mode, route and distance o f  each segment o f  the journey, from liuel source to the Energy Facility site. Discuss the curren 
status and pertinent factors impacting future availahility.of the transportation network. 

Provide annual fuel transportation requirements (AFTR) necessary to support planned levels of gcncration and l ist thm 
assumptions used to determine these quantities. 

Provide a summary o f  the status o f  the fuel transportation arrangements in place to meet the AFTR in each year o f  the propose< 
opcrating l i f e  o f  the Energy Facility. Use the categories below to describe the current arrangement for securing the AFTR. 

. 

owned = 
contract = 
LO1 = 
spot = 
none ~ 

other = 

fuel transport via a fully devcloped system owned by one or more o f  the project prticipants 
fully executed firm transportation contract exists hetween the dcveloper(s) and fuel transporter(s) 
a letter o f  intent for fuel transport exists between developer(s) and Cue1 transporter(s) 
fuel transportation will he purchased on the spot market 
no firm fuel transportation arrangement currently in place 
fuel transportation arrangement which does not f i t  any of the above categories (p leac  describe) 

Indicate the percentage o f  the Facility's AFR which i s  covered by the above fuel supply arrangement(s) for each proposed 
operating year. The percent of AFR covered for each operating year must total 100%. For fuel supply arrangemenis identified 
as owned, contract, or LOI, provide documentation to support this category and explain the transportation price mechanism 01 
the arrangement. 

Provide the maximum, minimum, and average fuel inventory levels to be maintained for primary and secondary fuels at the 
Facility site. List tlie assumptions used in determining the inventory levels. 

(Continued on Sheet No. 10.317) 
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(Continued h m  Sheet No 10 316) 

IV. PLANT DISI'ATCIIA~lI,ITYICONI'l~OLLABILlTY 

Provide thc following operating characteristics and a detailed explanation supporting the performance capabilities indicnted 

* Ramp Rate (MWlminute) 
+ 
* 
+ 
+ Unit Cycling (H cycleslyr) 
4 

Peak Capability (% above Commitled Capacity) 
Minimum power level (% of Committed Capacity) 
Facility Turnaround Time, 1101 lo l lot  (hours) 
Start-up Time from Cold Shutdown (hours) 

M W  and MVAR Control (ACC. Manual, Other (please cxplain)) 

V. SITING AND LICENSING 

Provide a licensinglpermitting niilestone schedule which lists a11 permits, licenses and variances requircd to site tlie Facilit) 
The milestone schedule shall also identify key milestone dates for baseline monitoring, application preparation, agency revieu 
certification and liccnsingisiting board approval, and ugcncy permit issuance. 

Provide a licensingipermitting plan that addresses the issues o f  air emissions, water use, wastewater discharge, wetland! 
endangered species, protected properties, solid waste, surrounding land use, zoning for the Facility, associated linear facilities 
and support ofand opposition to the Facility. 

- L is t  the cmissiodefiluent discharge limits the Facility will meet, and describe in detail the pollution control equipment to bi 
used to meet these limils. 

VI. FACIL ITY  DEVELOPMENT AND PERFORMANCE 

Submit a detailed engineering, procuremenl, construction, startup and commercial operation schedule. The schedule shal 
include milestones for site acquisition, engineering phases, selection o f  the major equipment vendors, architect engineer, EPC 
contractor, and Facility operator, steani lhost integration, and delivery of major equipment. A discussion o f  the current status o: 
each milestone should also be included where applicable. 

Attach a diagram of the power block arrangement. Provide a l is t  o f  the major equipment vendors and tlie name and model 
numhw ofthe major equipment to be installed. 

Provide a detailed description of the proposed environmental control technology for the Facility and describe tlie capabilities o1 
tlie proposed technology. 

Attach preliminary flow diagrams for the steam system, water system, and fuel system, and a main electrical one line diagram 
for the Facility. 

Statc the expected heat rate (NHV) at 75 degrees Fahrenheit for loads of loo%, 75%, and 50%. 
preliminary heat balance for the Facility. 

In addition, attach a 

Issued by: S. E. Romig, Director, Rates and Tar i f fs  
Effective: M a y  22, 2007 

- [NOTE add any requirements related to demonstrating that the facility meets t l ie requirements under the statute or applicable 
ruler] 

(Continued on Sheet No. 10.3 18) 
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(Continucd from Sheet No. 10.3 17) 

VII.  FINt\NCIAL 
* Provide FPL with as~~iraiices that the proposed QS prqject is finonciolly viahle ~ o n ~ i s t c n t  with FI’SC Rule 25-17.0832(4) (< 

by attaching a detailed p r o - h n a  cash Ilow analysis. ‘I‘he pro-forma must i~iclude. at a niinimum, the following assiimptinr 
for cnch year of  the project. 

I 

I 

+ Annual Frojecl Revcnues 

Capacity Paytncnls ($ and $/KW/Mo) 
Variable O&M (9; and $/MWh) 
Encrgy ($ and $/MWh) 
Steam Revenuer ($ and ‘ ? A h )  
Tipping Fees ($ and $/ton) 
Interest Income 
Other Revenues 
Variable O&M Escalation (“/dyr) 
Energy Escalation (Wyr) 
Steam Escalation (“/dyr) 
Tipping Fee Escalalion (Wyr) 

Annual Pro.jecl Expenses 

Fixed O&M ($ and $KW/Mo) 
Variable O&M ($ and $/MWh) 
Energy ($and $/MWh) 
Property Taxes ($) 
Insurance ($) 
Emission Compliance (16 and $/MWh) 
Depreciation ($and Ydyr) 
Other Expenses ($) 
Fixed O&M Escalation (Ydyr) 
Variable O&M Escalation (“/Jyr) 
Energy Escalation (YJyr) 

+ Other Project Information 

Installed Cost o f the  Energy Facility ($ and $ K W )  - Committed Capacity (KW) - Average Meat Rate- HHV (MBI’UKWh) . Federal Income Tax Rate (“A) . Facility Capacity Factor ( O h )  

Energy Sold to FPL (MWII) 

+ Permanent Financing 

Permanent Financing Term (yrs) 
Project Capital Structure (percentage of long-term debt, subordinated debt, tax exempt dcbt. and equity) 
Financing Costs (cost of long-term debt, subordinated debt, tax exempt debt, and equity) - Annual Intcrest Expense 
Annual Debt Service ($) 
Amortization Schedule (beginning balance, interest expense, principal reduction, ending balance) 

I . Provide details of the financing plan for the project ttnd indicate whether the project will he non-recourse project financed. If  i t  
will not be project financed please explain the alternatiw financing arrangement. 

Issued by: S. E. Romig, Director, Rates a n d  Ta r i f f s  
Effective: M a y  22, 2007 
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APPENDIX E 
TO THE STANDARD OFFER CONTRACT 

CONTRACT OPI'IONS TO RE SEI,ECIIID l%Y Q S  

Term of Contract 

Execution date 
Termination date 

Firm Cnpacity Rates 

Commencement date for deliveries of Firm Energy and Capacity 

Capacity Payment Option Selected (from available Oprions A through E) 
I f  Option E is selected proposed payment stream: 

- 

Schedule of Capacity Payments to be provided by the Company based on applicableparameters follows: 

Encrev Rates 

Energy paynient Options selected applicable to energy produced by the QS and delivered to the Company (from available 
Option A or 8 and D) 
Select from Option A or B 

If Option D is selected by the QS; the Company and the QS mutually agree on fixing and amortizing the following poliion 
ofthe Base Energy Costs associated with the Avoided Unit 

% which yields - MWI-I 

Projected Energy Cost of Energy Produced by Avoided Unit (provided by the Company): 

M e c t e d  Fixed Enerpv Cost (in CentslKWH or in Dollars) 

Issued by: S. E. Romig, Director, Rates and Tariffs 
Effective: May 22,2007 

Based on the projections of Energy Costs Produced by the Avoided Unit and the mutually agreed upon 
Portion of the Base Energy Costs associated with the Avoided Unit the Fixed Energy Payment shall be 

UMWH or $ [as applicable). 
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(Continued from Sheet No. 9.035) 

8.4.6 AAer providing notice lo the Q S ,  FPL shall not be required to accept or purchase energy from the QS during any period in 
which, due to operational circumstances, acceptance or purchase of such energy would result in FPL's incurring COS& greater than those 
which it would incur if it did not make such purchases. An example of such an occurrence would be a period during which the load being 
served is such that the generating units on line are base load units operating at their minimum continuous ratings and the purchase of 
additional energy would require laking a base load unit off the line and replacing the remaining load served by that unit with peaking-type 
generation. FPI. shall give the QS as much prior notice as practicablr of its intent not to accept energy pursuant to this Section. 

8.4.7 I f  the Facility has a Committed Capacity less than 75 MW. control. scheduling and dispatch of capacity and energy shall be 
the responsibility of the QS. If the Facility has a Committed Capacity greater than or equal to 75 MW, control, scheduling and dispatch of 
capacity and energy shall be the responsibility of the QS, except during a "Dispatch Hour", i.e.. any clock hour for which FPL requests the 
delivery ofsuch capacity and energy. During any Dispatch Hour: i) control ofthe Facility will either be by Seller's manual control under the 
direction of FPL (whether orally or in writing) or by Automatic Generation Control by FPL's system control center as determined by FF'L, 
and ii) FPL may request that the real power output be at any level up to the Committed Capacity of the Facility, provided, in no event shall 
FPL require the real power output of the Facility to be below the Facility's Minimum Load without dewmmitting the Facility. The Facility 
shall deliver the capacity and energy requested by FPL, within __ minutes, taking into account the operating limitations of the 
generating equipment as specified by the manufacturer, provided such time period specified herein is considered reasonable by industry 
standards for the technology and equipment being utilized and assuming the Facility is operating at or above its Minimum Load. Start-up 
time from Cold Shutdown and Facility Turnaround time from Hot to Hot will be taken into consideration provided such are reasonable and 
consistent with good industry practices for the technology and equipment being utilized. The Facility's Operating Characteristics have been 
provided by the QS and a= set forth in Appendix D, Section IV of Rate Schedule QS-2. 

8.4.8 If the Facility has a Committed Capacity of less than 75 MW, FPL may require during certain periods, by oral, written, or 
electronic notification that the QS cause the Facility to reduce output to a level below the Cornmimed Capacity but not lower than the 
Facility's Minimum Load. FPL shall provide as much notice as practicable, normally such notice will be of at least four (4) hours. The 
frequency of such request shall not exceed eighteen (18) times per calendar year and the duration of each request shall not exceed four (4) 
hours. 

8.4.9 FPL's exercise ofits rights under this Section 8 shall not give rise to any liability on the part of FPL, including any claim for 
breach of contract or for breach of any covenant of good faith and fair dealing. 

9. Completioflerformnnce Security 

9.1 As security for the achievement of the Capacity Delivery Date and satisfactory performance of its obligations hereunder, the 
QS shall provide FPL either: (a) an unconditional, irrevocable, standby letter of credit(s) with an expiration date no earlier than the end ofthe 
first (1st) anniversary of the Capacity Delivery Date (or the next business day thereafter), issued by a U.S. commercial bank or the U.S. 
branch of a foreign bank having a Credit Rating of A. or higher by S&P or A3 or higher by Moody's (a "Qualified Issuer"), in form and 
substance acceptable to FPI, (including provisions (i) permitting psrtial and full draws and (ii) permining FPL to draw in full ifsuch letter of 
credit is not renewed or replaced as required by the terms hereof at least thirty (30) business days prior to its expiration date) ("Letter of 
Credit"), (b) a bond, issued by a financially sound Company and in a form and substance acceptable to FPL, ("Bond"): or (c) a cash 
collateral deposited with FPL ("Cash Collateral") (any of (a), (b), or (c). the "CompletioniPerformance Security"). Such Letter of Credit, 
Bond or Cash Collateral shall be provided in the amount and by the date listed below: 

$30.00 per KW (for the number of KW orcommitted Capacity set forth in Section 5.1) lo be delivered to FPL within thirty (30) 
calendar days ofthe execution ofthis Contract by the Parties hereto. 

"Credit Rating" means with respect to any entity, on any date ofdetermination, the respective ratings then assigned to such entity's 
unsecured, senior long-term debt or deposit obligations (not supported by third party credit enhancement) by S&P, Moody's or other 
specified rating agency or agencies or if such entity does not have a rating for its unsecured, senior long-term debt or deposit obligations, 
then the rating assigned to such entity as its "corporate credit rating" by S&P. 

"Moody's" means Moody's Investors Service, Inc. or its successor. 

"S&P means Standard & Poor's Ratings Group (a division ofThe McGraw-Hill Companies, Inc.) or its successor 

(Continued on Sheet No. 9.037) 
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25-17.086 Periods During Which Purchases Are Not Required. 
Where purchases from a qualifying facility will impair the utility’s ability to give adequate service to the rest of its customers or, due 
to operational circumstances, purchases from qualifying facilities will result in costs greater than those which the utility would incur 
if it did not make such purchases, or otherwise place an undue burden on the utility, the utility shall be relieved of its obligation 
under Rule 25-17.082, F.A.C., to purchase electricity from a qualifying facility. The utility shall notify the qualifying facility(ies) 
prior to the instance giving rise to those conditions, if practicable. If prior notice is not practicable, the utility shall notify the 
qualifying facility(ies) as soon as practicable after the fact. In either event the utility shall notify the Commission, and the 
Commission staff shall, upon request of the affected qualifying facility(ies), investigate the utility’s claim. Nothing in this section 
shall operate to relieve the utility of its general obligation to purchase pursuant to Rule 25-17.082, F.A.C. 

Speci/ic Authoriy 350.127(2) FS. Law Implemented 366.04(5). 366.051 FS. His topNew 5-13-81, Amended 9-4-83, Formerly 25-1 7.86. 
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' B W O R I  l3iZ IU)PIM PUBLIC 8LBVIcll ~ 1 8 S I O B  

.. 
In  raa &anaaant of ~ t l a *  . ) CCCKET b. --XU . '  
25-17.80 thxough 25-1'1.89 ) ORDM BO. 11634 
r a l a t ion  to coganarbtion. . , ) 1S8mD1 IO-2743 

) 

ma tollcuing Copiaaionara prrticip.t& in the diapcaition of 
t h i n  mnttar: 

11W ORDER 

n m g r o u a  

& 1978 the Public D t i l i t y  Rmgulatory P o l i d e a  A c t  (PDRPA) m a  
mactbd aa put of A proup of manuran LMm ra the Yationrl 
&xO?gY Act. Certain ~ O v I n l M a  of WIIPA aatab1inh.d A fmdetal 
 poll^ rpmuraging cogeneratlos and ~ n l l  pouu p r d u s t l o n  and 

' rW1r.d t h m  ?.dual mar b p u l a t o r y  crmdsaion a d  a t a t e  
r eguh to ry  couinaiona to%plemmt t h a t  policy through t h e  
erarcimr o i  &air regulatory antbori ty  ovar mlectric ut i l i t ima.  
In Much 1980, PXRC im8u.d it. rngulationa. . h a c k i n g  PURPA, the 
fndaral r rgulat ima n.tabllahmd UI obligat ion on the part of 
electric utilities to buy electricity froa .nd n d 1  e l e c t r i c i t y  t o  
m p u r u a t o r r  and nm1.l m a r  produoern wlro r m t  certain fnel 
mffidany mtaadnrbr, bareinaftor r e f u r a d  to A. (luallfying 
h c i l i t i m a  (ora). ¶kana tranaaationa uara to  bn -ducted a t  
r a t u  which uara j u s t .  reanonable, i n  the public k\tu.eat .  .ad 
m n 4 i a c r i s t u t o r y  to  QT.. 
purchma of mlactrfcity &om gh by u t f l i t f e a  vera net a t  tu11 
aw1d.d coat  for both raergy rad c a p c i t y .  t h a  rate. would noet 
t h m  criteria just  m t i o n o d  mad cogmaration and mall m a r  
production * o d d  b. .ncoara9ad to  the u x i n u  extent paaaible. 
J&RC rwu i red  a t a t e  rogulatory ccmmiasiona to i n p l u a n t  i t a  
rcgulationr within am yeu. mu., i n  Nei l  1981, the PIoride 
Public Snrvica D u i s n i o a  adopted mle 25-11.80 through Rule 
31-17.89, Florida Wiaiatrative Codel. meam rul00. i n t a r  - a l i a ,  required invrator-annd mhctric u t i l i t i e n  i n  r i m  to buy 
anarW a t  A aate uhich ref10ct.d t h m  f u l l  docrmrental fud coat 
mv0id.a by the u t i l i t y  by the puchanm of mergy fro. ora. A 
capacity =.dit uaa mppuently rquirmd i f  a or'# opration was 
aufficiantly r a I i l b Ia  tn mntieipat(, t h a t  i t a  capacity contribution 
would ZaaUlt in tha Avoidance of addi t ional  capacity corutruction 
by ur mlactrlc u t i l i t y .  me leva1 of m y  capacity - p e n t  was t o  
b. n.gOtiat.d according to m i x  criteria ? d o t i n g  to the nirc and 
o p r a t i o n r l  characterintics of the gr. 
U O a e  i n  connmction r i t h  the implmientation of tha o r i g h a l  
r u h a .  8earfngm mre held m u c h  util i ty 'm t a r i f f  MU a 
protract& diaputa b.tw.+n llorida Pwar  aud Light company And 
~ a o u r c a a  Rscovary, P d a  County, Inc., 18. brought t o  US for 
raaolution. In the  couraa o f  rwolving the.. qurationa. i n  
bcka ta  ma. aiozg6-x1~ and 820114-xu, w e  utde aavaral further 

#znc C0aclud.d t h a t  ff ZAt.8 for the 

Sevaral contrcveraior 

1 I n  ?lorid. power L igh t  o., Inc. v ZPSC. BO. 
60.671. h r c h  17. lOS31,. the ?lorid. buprmn Court rulod Chat tha 
r u h a  Inre invalid kecausa tha  Eouiaaion lacked s t a tu to ry  
authority t o  Ndopt t h b .  'Iha i aaue  
it praaantn h4a Lmen l a i d  to rest rith the pwaaga of Section 

' 366.05(9) ,  Zlorida Statutaa, uhich a p c i f i c r l l y  empowern tha 
Con=imiOn to mat r a t a  for copmmratora and m u l l  poucr pr0duc.r.. 

Ihe  appal  is still pending. 
: 
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ORDznifD that notice, am roquirod by 18 C?$t &ction 291.403(a), 
br givan t b a t  tho r lo r ida  mblio a r v i c o  Comi.mfon will meek 
wirer of l a  QR r;.ctfon 292.304tb)(4), which p e r m i t .  B Oualitying 
h c i l i t y  to ongaga i n  mlma 00 a mimalturwum purchamo and sa10 
h m i . .  It 1. iurthu 
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I n  re: Proceeding  t o  Irpleaent ) WCKCT It?. 030377-EU 
Cogcncrrtion Rules 1 O X Z R  fI0. 1 3 ~ 4 7  

ISSL'rD: 
5- 

The fo l lcu ing  Comiss ioners  pa r t f c lp r t ed  in  the d i spos i t i on  of 
t h i s  ratter: 

. 
BY THE C0:bllSSlON: 

On S e p t e h k  2. 1983 the Comissfcn suSstantirlly revised Pule 
25-11.80 throuiih Rule. 25-17.89. F.A.C. hereinafter r e f e r r e d  tr. as t h e  
c ~ n a a t i o n  ru les .  The r ev i s fons  codified r e f f cecenr r  o f  t h e  
C c r i s s i o n ' s  cogeneration p o l i c y  devclopod i n  Dszkct Has. 810296-EU. 
822114-EU. and 820165-EU; developed a m t b d o l o s y  f o r  d e r e m t n i n g  Ute 
cos: effectiveness of  utilf ty paymnts fo r  the purchase o f  fim ca acity 

and estab!islied 
a s t a t e d d e  standard o f f e r  rqr the purchase of f im capac i ty  and cnr rgy  
f ro3  co$Merators and saall power producers (hereinafter r e f e r r e d  t o  as 
Qualifying F a c i l l t i c s  or QFs). 

This docte t  was opened by the tomiss ion ' s  cnm mttbn pumaant  
' +O Rule 25-17.83(4) on August 16. 1983 t o  dc temfne  the rl6:e&!e svofded 

u n i t  for the purpose o f  determining the need for, tffing,. m d  p r k i n g  of 
' .. firs capacity and energy purchases from QFr. Also. c e r t a i n  o t h e r  aspects 

Of bp1emnta:ion of the r ev i sed  rules were tGdrrssed i n  t h i s  procecding. 

?bey 
Were: Florida Power Corporation; F l o r i d a  Power 2 L i g h t  C o q a e y ;  Floric!r 
Public U t i l i t i e s  Cocpacs 6ulf Power Conpaw Tmpa E l e c t r i c  CO.;l;lalifi 

' Fara:and Industries,  Inc.; Flo r ida  Crushed Stone Cogany; I n t e r n a t i o n a l  
Hinerals and Chemical Corporation; U S .  Sugar Corporziion; H.' R. Grace 8 
toqmny; Resources Rccovuy. Oade County; Ik t ropa l i t an  bade Count>% 
Consen..- Inc.; Brmard county; U.S. S t e e l  corporation; koystu Com?any; 
b=tm O i l  H i l l  Cogany. and St. Regis Paper Cowany. 

. , ' On January 6 ,  1984, I preheartng conference uas held.  W i t h  the 
Zbwc l i s t ed  intervenors fn attendance, the p a r t f e s  a r c e d  t o  a 
prch.earfng cumrandun which e s t ab l i shed  45 su4stan:ivt i s s u c r  and I legal 
f S S m  t o  be addressed a t  the hearing. 

Public hearings were held on January 18 2nd T9. 19% and on 
Fesruary 14 and 23. 1984. sworn t e s t inany  was recefvcd fro2 11 W i t m S S E S  
O n  behaIf o f . t he  intervenors 1 f s t ed  above bS well LL LL'Stip5flY bY V I E  
C a p i s r i o n  stsff. 

In-Service Date o f  Statewide Avoided unit  

sta.tt*ide arolded u q i t  for  t h e  purpose,  of deternining' t h e  need '  for. 
ticins, and pricing of firm capac i ty  and energy purchases from QFS. I h i S  
a;?roach ( 0  pricing g: capac i ty  and' energy r e f l e c t s  the C o w i s s i o n ' s  long 
standing POlicy t h a t  the need for additional c8pac i ty  by F lo r ida  
u t i 1 f t i e r  s h o u l d  be determined f ro2  a s t a i e d d e  perspective ra ther  than  
s i q I Y  fDcUSinS On the i so l a t ed  needs of the intivitual FIoriZa u t i l i t y  
syslfe-. This  po l icy  is derived fro0 Section 3.55.0:(3). F l o r i d a  . 
Sta tu tes ,  h i c h  states:  

. 
. and enErSy froR mgcns ra to r s  and scull pwrr produccrs; 

. /  , I ~: Severrl p a r t i e s  .formally fntervened I n  t hese  prdcctdingr. - .< 

)i '. +,, ! * 

. .  

... 
- 

Rule 25-17.63(4) r r q u t r c s  t h e  t o m h i o n  t o  d e s i p n a t c '  a ' - 

. .  . I  -2l.l; CL, 1 I 
I 

L 
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rolliy lvcraga ba r i s ,  QFs should also be repuireb to m i n t a i f l  a 70 
pTc"% capacity fac tor  during on peak hours on a 12 ecnth  r o l l i n g  
' v r r b *  basis.  Since approximte ly  75 percent of ttic hours i n  the y e w .  
' ' ' O  h h r r S  out of a t o t a l  of 8760, a re  Considered t o  be  o f f  peak hours. 
th5 Ut : l l t i e s  f e a r  t h a t  pF could generate 811 i t s  r equ i r ed  ene rgy  
uwi33 C f f  peak hours and hence cake no contribution to  t h e  d e f e r r a l  of 
I C * ' .  

h%h(lc we are s o w h i t  sympathetic t o  t h f s  concern, uc w e  
crnco2'i:%e~ tha t  an absalute 70 percent on peak capac i ty  f a c t o r  i s  
"5cesL*-y. Ue note  t h a t  during crass exanination none of the Utility 
*'m+ssw were able t o  produce a spec i f i c  study showing t h a t  tlW wJ1d 
bL. w 4 s ? e  t o  defer addi t fona l  capac i ty  construction unless  they  r e c e i v e d  
'?I r rwrye of 70 percent of the i r  contracted cogentration CapaCity d u r l n g  
an p% hours. Accordingly, we decl ine  t o  adopt t h i s  a d d i t i o n a l  
r q u i r h T n t  a t  t h i s  t i n e  bu t  will continue t o  m n f t o r  t h e  performance Of 
9;s .*UI respec t  t o  our goal of defe r r ing  add i t iona l  capac5ty  
c'ns=*LYtion i n  Florida.  

' - ' * '+la1 c r p l c i t y  construction. 

Ue do find. however. t h a t  the following &ddi t iona l  p e r f o m a n c c  . 
cri'cri* are reasonable and should be adopted: 

bl 

P 

(1) The pF mst agrce t o  pruvfde m n t h l y  gen t r a t ion  
c r t i r a t e s  by October 1 f o r  the next ca lendar  
year; and 

( I )  The p i  wst agree t o  pronptly update the y e a r l y  
gmera t lon  schedule whtn any changes are  
deternfned necessary. and 

, (31 The QF mst agree t o  reduce generation or t a k e  
other approprf r tc  action as requested by the  
purchasing utility fo r  s a f e t y  reasons or to  
preserve system fn tegr i ty ;  m d  

( 4 )  The Qi eust agree t o  coordinate scheduled outage5 
with the purchasing u t i l i t y ;  and 

( 5 )  The Q? rmzt agree t o  C q l Y  w i t h  t h e  purchasing 
u t i 1  i t y ' s  reasonable requests r e g u d i n g  d a i l y  or 
hourly c o w n i c a t i o n s .  

In rdd i t io r  t o  thr above performnce v i t e r i o ,  ltc f i n d  ' t h a t  
c'P:5z.w pJy;mcs t o  a p i  should not  Comence u n t i l  t h e  QF has a t t a i n e d  
cgil;ZrC b l  f r r sc rv ice  s t a tus .  This adGitiona1 rtquircnent is  neccssa r s  

c '"scT~~%ion  by pFr over which this Comaission hzs ao control.  The  
c6i;prrC'Ul in-servtce da t e  of a Qf will  bc Cefined a s  t h e  fsrst day of 
the DGR::h f o l l m f n g  the  successful completion of t h e  QF na in t a in ing  bn 

~ . l l o w a t t  o u c p t ,  a5 cetcred a t  the poin t  of  intcrconntction. equa l  '' Or k2"eater than t h e  QF's cont rac tua l ly  c o a i t t c d  capac i ty  for a 24 
''ST Wr ''oe. Ye f u l l y  expect each QF t o  coorJ ina te  the s e l e c t i o n  OF alld 
Cprra: i ;:.+ o f  i t s  f a c i l i t y  during th i s  t e s t  period with t h e  p s r c t a r i n g  ""lit* ' to Insure chat the pcrformnce o f  the  .pF during t h i s  24 hour  

We further f i n d  t h a t  d u r i n g  t h e  f i rs t  tvcTve mnths d h f n g  "'* t%Se prr formnce  c r i t e r i a  are inposed. thc pF.5 c a p a c i t y  f a c t o r  
''rruld + ca lcu la t ed  by dividing the sun of the k i lmia t t  hours s o l d  bY 
Ihr C'' 50 t h e  purchasing u t i l i t y  for t h e  number or rmnths s ince  t h e  
obrfwsj.-te c r i t e r i a  becarre app,licable by lhe pro21;ct of t h e  nur;Jer or 
'Wrs '" thc mnr,hhr which have transpired times the maxima comFltCd 
c'p'ci'= O f  the QF. This calculation should be performed each mnth 
""'l e % q h  mnths have transpired t o  ca lcu la t e  a true  l Z  m n t h  rD1liflg 
'*rr'3? +rprc i ty  fac tor .  

- IQ pro:.pct ratepayers frm t h e  risk. asrociatcd wi th  spec i i l a t fve  

, pa'.oc i:J r e f l e c t i r l  of. the ant ic ipa ted  day t o  day operation, of t h e  QF. 

' 

- 
c 
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FROM: Office of the General Counsel (Hams) 
Division of Economic Regulation (Harlow, Haff, Hewitt, McRoy) 
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Capacity and Energy Contracts. 
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Case Background 

In its 2005 session, the Florida Legislature enacted Section 366.91, Florida Statutes, 
regarding renewable energy. The statute became effective October 1, 2005. Section 366.91(1) 
states: 

The Legislature finds that it is in the public interest to promote the development 
of renewable energy resources in this state. Renewable energy resources have the 
potential to help diversify fuel types to meet Florida’s growing dependency on 
natural gas for electric production, minimize the volatility of fuel costs, encourage 
investment within the state, improve environmental conditions, and make Florida 
a leader in new and innovative technologies. 
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subsections (g)(3) and (g)(6) increase the minimum term for a standard offer contract from five 
to ten years. Staff retained the existing rule language that allows a maximum term up to the life 
of the avoided unit. 

There was extensive discussion on the contract term at the August 23, 2006, rule 
development workshop and in the post-workshop comments. The IOUs agree with a contract 
term with a minimum of ten years up to the life of the avoided unit, and believe the term should 
be set by the utility in the standard offer contract. As stated by FPL, “[sltandard offer contracts 
by their very nature require some fixed duration.” Utilities have included a fixed contract term 
in recent standard offers. The consensus of the renewable generators is that the renewable 
generator should have the flexibility to select the desired term. The City of Tampa, the Solid 
Waste Authority of Palm Beach County and FICA believe the maximum contract term should be 
at least 30 years, while Montenay-Dade Limited and Lee County agree with a maximum term 
equal to the life of the avoided unit. 

Staff is concerned that allowing the renewable generator to set the contract term will 
expose ratepayers to the risk associated with long-term contracts. Over time, technological 
advancements or economic factors could change, resulting in opportunities for utilities to 
generate or purchase capacity at reduced costs. Under the current rule, however, standard offer 
contracts are priced with fixed escalation factors based on current conditions. Long-term 
contracts may therefore result in above market costs for ratepayers. At the August 23, 2006, 
workshop, Wheelabrator Technologies Incorporated’s representative agreed that there is risk in 
long-term contracts, but stated that there is also risk associated with a utility building a unit with 
a useful life of 25 to 40 years. Several renewable generators also expressed concern that they 
may be unable to obtain financing for a new project with only a ten-year contract in hand. Staff 
does not believe that there is enough evidence at this time to change the Commission’s existing 
policy of allowing utilities to set the contract term in standard offer contracts. Staff notes that if 
a renewable generator is unable to obtain financing under the conditions of a standard offer 
contract, that renewable generator is free to negotiate a longer term contract with the utility. If a 
utility is unwilling to negotiate, the renewable generator has recourse to petition the Commission 
for relief. In its post-workshop comments, PEF stated that the Commission’s rules require a 
utility to negotiate in good faith. If this does not occur, PEF agreed that a renewable generator 
can petition for relief. 

Staff disagrees with TECO that standard offer contracts based on a purchase should have 
a term equal to the expected term of the purchase, even if this term is less than ten years. Under 
the proposed rule amendments, only IOUs with no planned generation are required to offer a 
standard offer contract based on a planned purchase. It is clear that standard offer contracts, 
regardless of how avoided cost is determined, must have a minimum ten-year term in order to 
meet the requirements of Section 366.91, Florida Statutes. 

Additional Issues - Several additional issues were addressed in the post-workshop comments 
that staff does not believe are appropriate to include in the recommended rule amendments at this 
time, including: 

Tradable Renewable Energy Credits (T-REG) - These are tradable financial instruments that 
represent the environmental benefits of renewable energy. There is a developing market for T- 

- 8 -  
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RECs in the United States. The IOUs and renewable generators agree that T-RECs belong to the 
renewable generators. The credits will provide an additional revenue source for renewable 
generators. The IOUs and renewable generators agree that it is appropriate for standard offers to 
provide a right of first refusal for utilities to purchase T-RECs from the renewable generator. 
The renewable generators expressed concern that IOUs must offer market rates for T-RECs. 
Staff believes it is premature to address this in a rule because T-RECs are a relatively new 
concept with a developing market. Utilities can address T-RECs in future standard offer 
contracts, which can be reviewed by the Commission on a case-by-case basis. 

Carbon Taxes - Montenay-Dade Limited and Lee County stated that renewable generators 
should receive payment for avoided future carbon taxes or carbon allowances. Carbon taxes or 
allowances are not currently required under federal or state law. Staff believes it is premature to 
address this issue in the rule amendments. If carbon taxes or allowances are required by law in 
the future, staff believes this should be reflected in a utility’s avoided cost, and that this can 
initially be reviewed on a case-by-case basis when individual contracts are submitted for 
approval. 

Goals for Renewable Energy - In the 2006 session, the Legislature enacted Section 366.92, 
Florida Statutes, which states that the Commission may set goals for renewable energy for 
electric utilities. Several renewable generators expressed a desire to include this topic in the 
standard offer rulemaking proceeding. Staff believes it is premature to include goals in the 
current rulemaking proceeding. The recommended rule amendments, along with relatively high 
avoided cost, recently passed tax incentives for renewable generators, and the developing T-REC 
market provide significant encouragement for renewable generators. Further, staff is collecting 
information to get a clearer picture of the status of renewable energy activities by the state’s 
utilities. Staff believes it is appropriate to move forward expeditiously with putting an amended 
rule in place, so the effect of the rule can be analyzed prior to considering a goal setting 
proceeding. 

Cost Impacts of the Recommended Rule Amendments - Staff prepared a Statement of 
Estimated Regulatory Costs which is included as Attachment B. In summary, the IOUs would 
have insignificant transactional costs from the recommended rule amendments and would benefit 
administratively from having the same standard offer contract for renewable generators and 
small qualifying facilities. There would be some additional costs for the Commission to review 
any additional contracts that are required by the recommended rule amendments, but this would 
not require additional staff. The Commission would benefit because the recommended rule 
amendments clarify when a new standard offer contract must be filed. The IOUs’ customers 
would benefit from having a more diverse fuel supply and enhanced reliability. The 
recommended rule amendments would expand the choice of avoidable generation units for 
renewable generators wishing to enter standard offer contracts to sell their output, as well as 
increase the size of the capacity offered under these contracts. 

Conclusion - Staff recommends that the Commission propose the amendments to Rule 25- 
17.0832, F.A.C., as shown in Attachment A. The recommended rule amendments meet the 
intent of Section 366.91, Florida Statutes, to encourage the development of renewable generators 
while balancing the interests of ratepayers. Staff disagrees with the post-workshop comments of 

- 9 -  
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and the Florida Industrial Cogeneration Association. 

CHAIRMAN EDGAR: Thank you. 

MS. Kaufman. 

MS'.' KAUFMP;N: Thank you, Madam Chairman. Vicki 

Gordon Kaufman; I'm with the Moyle, Flanigan Law Firm here in 

Tallahassee, and I'm appearing before you this morning on 

behalf of Wheelabrator Technologies, Inc. Wheelabrator is a 

waste energy provider here in the State of Florida. 

Mr. Zambo did a pretty good job of highlighting a lot 

of the issues that the renewable generators, including 

Wheelabrator, have with the proposed rule that's in front of 

you. So I'll try not to repeat what he said, but I do think it 

bears repeating that I don't think the Legislature would have 

enacted Section 366.91 in 2005 and then followed it up with 

366.92 in 2006 if they didn't want to see a change in 

direction, if they didn't want to see a real push to encourage 

renewable energy. And so we would echo Mr. zambo's comments. 

And I don't think that they're looking for business as usual. 

And I would urge you to look at Senator Bennett's two letters 

that he sent to you on this topic. 

I just want to talk about the staff recommendation 

for a moment, and I wanted to direct your attention to Page 3 .  

the first full paragraph where staff provides a little bit of a 

summary of the March 6th workshop. And they have three points 

there, and they say after they set out those points that there 

FLORIDA PUBLIC SERVICE COMMISSION 
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appeared to be general agreement among the representatives of 

renewable generators on these issues. I'm only here to speak 

on behalf of Wheelabrator, but we do take issue with those 

comments. We certainly don't agree, from at least our 

perspective, that there was agreement on at least the first two 

points there. We don't agree that the ten-year minimum 

contract term should begin on the in-service date on the 

avoided unit. And as we've already said, one of the goals of 

the new statutes is to get as much renewable energy on the grid 

as quickly as possible for reasons of fuel diversity, 

environmental impacts and all the other issues that are set out 

in the statute. 

This limitation that staff says we agree to but which 

we do not would cause existing renewable generators who may 

have renewable power to put on a grid right now to have to wait 

to put that energy on the grid - -  assuming all the contractual 

terms that Mr. Zambo talked about could be worked out, and 

that's an entirely different issue - -  but if they could, they 

would have to wait for the in-service date of the next avoided 

unit. There may be existing contracts expiring now and there 

may be energy available that this rule would get in the way of. 

And it also seems to me to be inconsistent with the requirement 

in 366.91 that these contracts be continuously available or 

that the utility be required to continuously offer these 

contracts. Payments ought to begin when the renewable energy 

FLORIDA PUBLIC SERVICE COMMISSION 
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is available. And one thing we certainly think you should look 

at, as Section 366.92 states, is to set goals for the amount of 

renewable energy that is required, and that's in the 2006 

legislation. 

Secondly, we don't agree with staff's representation 

that there should be a subscription limit for renewable 

generation. And, again, we think that's inconsistent with the 

requirement that these contracts be continuously offered. We 

agree with Mr. Zambo that there needs to be a look and a hard 

look at how avoided costs are calculated. We do not think that 

it should be based on the regime that's been in place for, I 

guess he said, 25 plus years. 

Finally, on Page 9 your staff has a discussion of the 

renewable energy credits, and I know that that was discussed 

the last time this matter was before you. And we certainly 

don't have a problem with the IOUs having the, I think what's 

been called the right of first refusal to those credits. We 

agree that they belong to the renewable generator. we don't 

have a problem with the right of first refusal. But there is a 

practical problem there, and that is often when these credits 

are bid into the market, it occurs very quickly and the 

renewable generators have to have the ability to bid quickly. 

And so we see a problem if the renewable generator has to wait 

for an extended period of time for an answer from the utility 

as to whether or not they're interested in the credit. We 

FLORIDA PUBLIC SERVICE COMMISSION 
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1 think that that's an issue that the rule ought to address, and 

2 that it should require the IOUs to commit to a rapid response 

3 as to whether or not they're going to exercise any right of 

4 first refusal. 

5 We also agree with Mr. Zambo that the importance of 
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contract terms cannot be overstated, and often times those 

terms are a barrier to these generators coming into the market. 

We think that's something that the rule needs to address. 

And so in closing, I guess our point to you is that 

we think these rules have a very, very long way to go in 

complying with what we think is a very clear statutory 

direction, not in one session, but in two consecutive sessions, 

that we move forward to take extraordinary measures to 

encourage renewable generation. Thank you. 

CHAIRMAN EDGAR: Thank you, Ms. Kaufman. 

Mr. Wright. 

MR. WRIGHT: Thank you, Madam Chair and 

Commissioners. I'm Schef Wright, and I have the privilege to 

be here today representing Montenay-Dade Limited, which 

operates the Dade County, Miami-Dade County Resources Recovery 

Facility, and also on behalf of Lee County, which owns the Lee 

County Resources Recovery Facility. 

I'll begin by saying first that I agree with the 

comments of Mr. Zambo regarding, and MS. Kaufman regarding the 

intent:of Section 366.91. At a minimum, it is clear that it is 

FLORIDA PUBLIC SERVICE COMMISSION 
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post-hearing comments that the record of this ru1emakir.g 

proceeding be kepc open so as to include the January 19ch. 

2 0 0 7 ,  workshop. 

I have gotten a copy of a draft agenda for that 

workshop. Now, this is probably out of date because it is 

from, I think, December 21st. But when I review that, we are 

looking at issues that directly are related to what we are 

covering in this rule. The Commission is bringing together 

experts, a lot of people, a lot of knowledge, that are looking 

at how to encourage renewable production in Florida. It seems 

to me this is only ten days away, you know, we are going to 

have a lot of people there. We have got a lot of new 

suggestions here today. We got some new suggestions today. We 

still have some questions about implementation. It seems' like 

a very good opportunity to take one more step forward where we 

might get some new input or we might get some supporting input 

for past ideas that would affect this rule. 

Thank you very much. 

CHAIRMAN EDGAR: Mr. Moyle. 

MR. MOYLE: Thank you, Madam Chairman. And I will 

try to be brief. I know you guys have had a long day. 

For the record, Jon Moyle, Jr., with the Moyle 

Flannagan law firm, appearing today on behalf of Wheelabrator 

rechnologies, which Is a waste-to-energy company. I'm also 

3ppearing on behalf of the Palm Beach County Solid Waste 

FLORIDA PUBLIC SERVICE COMMISSION 
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Authority, the City of Tairpa, and the Florida Industrial 

Cogenerarors. Those are folks who have been actively 

participating in this case, as well. 

Let me start by making some general comments that I 

think we have come a long way from where we were when we first 

started this rule development process many, many months ago. 

And I applaud you for doing that. I applaud your staff for 

doing that. I know it's hard sometimes to look at thicqs 

differently, but you all have taken steps that we have asked 

you to consider, and we appreciate that. I mean, we have a new 

rule. We have, I think, something that is very valuable, 

which is information about renewables. Before you can make 

good policy judgments, I think you need to have good 

information. And I applaud you for actively seeking good 

information from the electric industry about the amounr. of 

repewables that they are currently using and what is in the 

future. The track recognition, the attribute that the 

renewable has, I thank you for recognizing that specifically. 

MS. Clark made a comment that she wanted to make sure 

that there is no comments or no issues about a right of first 

refusal. And I think the renewable energy generators have 

said, look, we are fine on a right of first refusal provided 

?ricing can be worked out and that the time frame is limited so 

jou don't have somebody wanting to buy and you have an issue 

uhere you have got to get the utilities to sign off before you 

FLORIDA PUBLIC SERVICE COMMISSION 
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can sell. So I think those are good steps in the right 

direction. 

The contract term, the mediation, the equity penalty, 

I applaud you for taking a look at that. And the way we read 

it indicating that the utility is not to put the equity penalty 

in place in a standard offer unless and until they come back to 

you to seek permission. Now, MS. Clark said in her comments 

the way she is reading that is we can go ahead and put the 

equity penalty in place and then come to you and get approval 

of that, which I would argue that is not the right reading of 

that, because it puts the renewable at a disadvantage if they 

have to sit there and have the equity penalty and its 

ramifications imposed and then wait on the utility to come to 

the PSC.  We think the correct reading is to say, wait a 

minute, no equity penalty unless and until at some point in the 

future the utility comes in and seeks specific approval of 
that. 

And you also removed any subscription limit, which, 

again, was something that we think is a step in the right 

direction to accomplish the legislative goals of promoting 

renewable energy in the state of Florida. 

Covanta made some comments that there are still some 

work left to do, and Wheelabrator and the others that I am 

representing agree with that. There is still work left to do, 

I think, in order to make Florida a vibrant leader in renewable 

FLORIDA PUBLTC SERVICE COMMISSION 
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Page 3 o f  10 
Schedule 9 

Status ReDOrt and SDeciflcatlons of ProDosed Generatlna Facilities 

Plant Name and Unit Number: 

Capacity 
a. Summer 
b. Winter 671 MW Incremental (1065 MW Total After Repowering) 

Technology Type: Combined Cycle 

Anticipated Construction Timing 
a. Field construction start-date: 2000 
b. Commercial In-sewice date: 2002 

Fuel 
a. Primary Fuel Natural Gas 
b. Alternate Fuel Distillate 

Air Pollution and Control Strategy: 

Sanford Unit 5 Repowering 

567 MW Incremental (957 MW Total After Repowering) 

Natural Gas, Dry Low NO, Combustors, 
0.05% S. Distillate, & Water Injection on Distillate 

Coollng Method: Cooling Pond 

Total Site Area: 1.718 Acres 

Construction Status: V (Under Construction > 50% Complete) 

Ceriiflcation Status: V (Under Construction > 50% Complete) 

Status wlth Federal Agencies: V (Under Construction > 50% Complete) 

Projected Unit Performance Data: 
Planned Outage Factor (POF): 3% 
Forced Outage Factor (FOF): 1% 
Equivalent Availability Factor (EAF): 96% 
Resulting Capacity Factor (%): Approx. 96% (First Year) 
Average Net Operating Heat Rate (ANOHR): 6.918 Btu/kWh 

Projected Unit Financial Data *,",- 
Book Life (Years): 25 years 
Total Installed Cost (In-Service Year S/kW): 
Direct Construction Cost (VkW): 
AFUDC Amount ($/kW): 
Escalation (SikW): 
Fixed 0 8 M  (SikW -Yr.): (2001 $kW-Yr) 14.41 
Variable O&M ($/MWH): (2001 $/MWH) 0.374 
K Factor: 1.5395 

* SikW values are based on incremental Summer capacity. 
** Note that cost values shown do not reflect the FPL system benefls which result 

from efficiency improvements to the existing steam capacity at the site. 
*** Fixed O&M includes capital replacement. 

NOTE: Total installed cost already includes escalation and AFUDC. 

656 
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p: + I  508.870.0312 

Evolution Markets to Host Renewable Energy Certificate Auction for the 
Massachusetts Technology Collaborative 

-Auction is First Under Renewed Agreement between MTC and Evolution Markets to Host 
Regular RECAuctions through 2010 -- 

Westborough, MA (January 29,2008): Evolution Markets Inc. announces today it will conduct an auction of 
Renewable Energy Certificates (RECs) on behalf of the Massachusetts Technology Collaborative (MTC), a 
quasi-public economic development agency responsible for administering the state’s Renewable Energy Trust. 
The auction slated for February 13, 2008 will be a sale of both Massachusetts-eligible and Connecticut-eligible 
renewable energy certificates (RECs). 

For the February auction, MTC plans to offer 4,351 Massachusetts “New” Renewable Certificates generated in 
the first, second, and third quarters of 2007. MTC will also offer 841 Connecticut Class I Renewable 
Certificates generated in the first, second, and third quarters of 2007. 

“The New England REC markets have seen growing supplies, so this auction comes at an important time,” said 
Andrew Kolchins, Director, Renewable Energy Markets. “Massachusetts and Connecticut REC prices remain 
near alternative compliance payments, but new generation and persistent regulatory uncertainty could alter the 
market outlook. We look forward to the valuable price signals this auction will provide.” 

The Massachusetts-eligible certificates for sale were generated from the Ameresco Chicopee landfill gas-to- 
energy facilities I ,  2, and 3, which have been approved by the Massachusetts Department of Energy Resources 
as an eligible source under the Massachusetts Renewable Portfolio Standard. The Connecticut-eligible 
certificates are from the Swift River Pepperell hydroelectric facility, located in Pepperell, MA. This facility has 
been approved by the Connecticut Utility Commission as a Class I Renewable Certificate producer. 

“Our auctions have been an important gauge for the New England REC markets, and we anticipate this auction 
will continue MTC’s role in providing price discovery for market participants,” said Ian Springsteel, Industry 
Investment & Development Manager at MTC’s Renewable Energy Trust. “The sale of both Massachusetts and 
Connecticut RECs should provide a check of where buyer interest is in these markets, which we still expect to 
be robust.” 

This auction is the first under the new auction services agreement between MTC and Evolution Markets. In late 
2007, MTC conducted a request for proposal process to chose a service provider to conduct its regular REC 
auctions for the next two years, with an option for a third year. MTC chose to renew its relationship with 
Evolution Markets, which has conducted MTC’s REC auctions since 2005. 

“After conducting an open, competitive services selection process last fall, we are pleased to continue working 
with Evolution Markets to conduct our biannual REC auctions,” said Mr. Springsteel. “The auctions have 
become a staple of the New England REC markets, and the professional and efficient process led by Evolution 
Markets has proven to be an effective way for the MTC to sell RECs.” 

(more) 
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MTC administers the state’s Renewable Energy Trust, which promotes clean energy technologies. Under the 
Massachusetts program, the MTC provides financing to help develop renewable energy in the state. The agency 
receives a portion of the renewable certificates generated by these projects, which are then sold to generate 
additional revenue for development. 

An auction notice and MTC’s REC Sales Agreement are available from Evolution Markets for bidders to 
consider, as well as on the MTC website. No exceptions or counter-proposals to the terms of MTC’s REC 
purchase and sale contract will be considered, and no post-bid acceptance contract negotiations are permitted. 
Material questions about the auction, the generator, or other such information should be submitted in writing to 
Ian Springsteel at MTC (details below) no later than seven days prior to the auction date (Feb. 6 at 5 p.m.), and 
will be responded to in written form no later than two days prior the auction (Feb. 1 1  at 12 p.m.). All questions 
and responses shall also be posted on MTC’s website. Please see official Auction Notice for more details. 

Bidders interested in participating are asked to submit bids to Evolution Markets via telephone prior to I :45 
p m .  ET on February 13, 2008. Bidders are then given the opportunity to improve upon the best bid by 200  
p.m. ET. Bids must be binding until 5:OO p.m. ET on the day following the Auction Date. Once a bid or bids 
have been accepted by MTC, Evolution Markets will inform the successful bidders, issue transaction 
confirmations, and then announce the auction results to the market. 

For additional information regarding the MTC REC auction please contact: 

Andrew Kolchins 
Director, Renewable Energy Markets 
Evolution Markets Inc. 
914.323.0257 
akolchins@evomarkets.com 

Questions regarding decisions and policies of the MTC should be directed to: 

Ian Springsteel 
Manager, Industry Investment & Development 
Massachusetts Technology Collaborative 
508.870.0312 ~ 1 2 5 5  
springsteel@masstech.org 

About Evolution Markets Inc. 
Evolution Markets inc. provides strategic financial and industry-leading transactional services to Participants in global 
environmental markets &d the clean energy sector. Formed in i000, the-company has become the green markets leader, 
leveraging its unrivaled experience and knowledge on behalf of participants in the global carbon, US. emissions, 
renewable energy, weather derivative, and over the counter (OTC) coal, natural gas, nuclear fuel, and biofuels markets. 
Evolution Markets is actively involved in the emerging compliance REC markets in NEPOOL, PJM, NY, CA, and Texas. 
In addition Evolution Markets also serves the nationwide voluntary REC market. Evolution Markets’ Renewable Energy 
Markets team was voted “Best Broker” for US. Renewable Energy Certificate Markets by Environmental Finance 
magazine in 2003,2004,2005,2006, and 2007. www.evomarkets.com 

About Massachusetts Technolow Collaborative 
The Massachusetts Technology Collaborative is the state’s quasi-public economic development agency focused on growing 
the renewable energy sector and the state‘s knowledge-based economy. MTC administers the Renewable Energy Trust, 
works to generate the maximum economic and environmental benefits from renewable energy for citizens of the 
Commonwealth. The Trust has supported more than 1,300 projects to generate new clean electricity, create new economic 
opportunity, and spur construction of highly energy efficient green buildings and schools that incorporate renewable 
technologies. For more information, please visit: www.masstech.org. 

# # #  
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ARTICLE 1 
INTRODUCTION 

In this Request for Proposals (“RFP”), PECO Energy Company (“PECO or the 
“Company”) is voluntarily soliciting competitive proposals for supply of Alternative 
Energy Credits (“AECs”) from Tier 1, non-solar Alternative Energy Systems under 
Pennsylvania’s Alternative Energy Portfolio Standards Act, 73 P.S. 5 1648.1 (“AEPS” or 
the “Act”).’ PECO intends to use these AECs to apply towards its future AEPS 
obligations, and seeks to enter into fixed-price, five-year agreements with successful 
bidders to purchase up to a total of-,000 AECs annually (the “RFP Maximum”). This 
document describes the process by which bidders may qualify and submit bids in 
response to this RFP. 

1.1 

1.2 

1.3 

1.4 

1.5 

1.6 

PECO is a corporation organized and existing under the laws of the Commonwealth of 
Pennsylvania with its principal corporate office in Philadelphia, Pennsylvania. PECO is 
an electric distribution company under Pennsylvania law and provides electric delivery 
service to approximately 1.6 million retail customers in Southeastern Pennsylvania. 
PECO’s electric delivery service territory falls entirely within the area served by PJM’ 
Interconnection, LLC (“PJM’). 

PECO is implementing this RFP in two stages. Bidders must first qualify by submitting 
an application (an “Application”) to PECO demonstrating their qualifications, as 
described in detail in Section 4.2 (Bidder Qualifications). These qualifications include 
the ability to provide AECs to PECO from a Tier I ,  non-solar Alternative Energy System 
in accordance with the Act commencingno later than December 31,2008 (2009). 

Following qualification, bidders may submit a bid proposal (“Bid Proposal”) to deliver a 
specified amount of AECs annually from a single Alternative Energy System for a term 
of five years, with a single fixed price for each delivered AEC. Bid Proposals will be 
ranked by price, and PECO will execute an AEC purchase and sale agreement with each 
successful bidder in the form attached hereto as Exhibit 1 (Form Alternative Energy 
Credit Purchase and Sale Agreement). 

At the present time, PECO is in its transition period under the Act, and its AEPS 
obligations are deferred pending PECO’s final collection of all transition costs under the 
Electricity Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S.. 
2801 et seq. (the “Competition Act”). AECs purchased and delivered to PECO prior to 
January 1,201 1, will be banked by PECO in accordance with the Act for use in satisfying 
PECO’s AEPS obligations in 201 1 and in subsequent years. PECO is not purchasing 
electricity or capacity through this RFP. 

The Pennsylvania Public Utility Commission (“PA PUC“) has approved the procedures 
described in this RFP and the terms of the form AEC purchase and sale agreement (“AEC 

’ All capitalized terms not expressly defined herein are defined in the form Alternative Energy Credit Purchase and 
Sale Agreement attached as Exhibit 1. 



Purchase Agreement”) attached to this RFP as Exhibit 1 by order dated ,2007, 
in Pa. PUC Docket No. 
by PECO, with the opening and ranking of bids monitored by [company name] (the “RFP 
Monitor”). Potential bidders are strongly urged to review both the RFP and the 
AEC Purchase and Sale Agreement and to consult with counsel with respect to 
requirements and obligations under this RFP and the AEC Purchase and Sale 
Agreement. 

The following documents are attached to this RFP Overview and are to be considered 
part of the RFP: 

(“PUC Order”). The RFP process will be managed 

1.7 

Exhibit 1: 
Exhibit 2: 
Exhibit 3: 
Exhibit 4: 
Exhibit 5:  Bid Proposal Form 
Exhibit 6: Confidentiality Agreement 

Form of PECO AEC Purchase and Sale Agreement 
Non-Binding Notice of Intent to Bid 
Bidder Application Submission Form 
Form of Bidder Application 

ARTICLE 2 
SCHEDULE AND BIDDER INFORMATION 

2.1 RFP Schedule. The following table sets forth significant dates for this RFP. The time for 
each deadline on the specified date is 5:OO pm Eastern Prevailing Time (EPT). /Actual 
daies io be inseried upon PA PUC approval, based upon date of afinal PUC approval 
order./ PECO reserves the right to modify these dates at its discretion. 

2.2 RFP Overview Conference. On __ at - p.m. EPT, PECO will conduct a 
teleconference to outline the RFF’ process and the terms of the AEC Purchase and Sale 
Agreement. Potential bidders are urged to review this RFP, including exhibits, prior IO 

the teleconference. PECO will answer questions raised at this teleconference to the 
extent possible. Any party wishing to participate in this teleconference must send an e- 
mail to AEPS-RFPOpeco-energy.com with the subject line “AEC Bidder 

2 



Teleconference.” PECO will provide a dial-in number for the teleconference by return e- 
mail. 

Non-Bindine Notice of Intent To Bid. Following the bidder teleconference and no later 
than , all patties seeking to submit a bid in response to this RFP must submit a 
non-binding Notice of Intent to Bid in the form attached hereto as Exhibit 2 to the address 
specified on the Notice. PECO shall assign a bidder number to each notice and inform 
the bidder of its assigned number. Any party who does not submit a non-binding Notice 
of Intent to Bid may not submit an Application for this RFP. 

Bidder Inauiries. On or before the Bidder Inquiries Deadline 
bidders may submit questions to PECO via electronic mail (AEPS-RFP- 
cneryv.com). To the extent possible, questions submitted prior to the RFP Overview 
Conference will be addressed by PECO at the teleconference. Additional questions 
submitted and answered by PECO thereafter shall be posted with answers at [websice to 
be established] no later than __ . The person or company submitting the question 
shall not be identified. While PECO will review and attempt to answer questions in good 
faith, PECO reserves the right not to answer any question. The RFP Overview 
Conference and this bidder inquiry procedure are the exclusive methods for inquiring 
about this RFP and the AEC Purchase and Sale Agreement, and questions submitted to 
individual PECO employees, the Company, or the RFP Monitor by other means will not 
be answered and may result in disqualification of the bidder. 

Informational Website and Uudates. PECO has established a website - [website to be 
esrob/ished] - for electronic copies of RFP materials, posting of questions and answers, 
and other updates on this RFP. Bidders are encouraged to review this website regularly. 
In its sole discretion, PECO will endeavor to provide e-mail notification of important 
website updates to those bidders who have filed non-binding notices of intent to bid in 
this RFP. 

2.3 

2.4 

2.5 

ARTICLE 3 
PROJECT ELIGIBILITY AND REQUIREMENTS 

3.1 Eligibility. Applications may be submitted by qualified entities who currently own, 
propose to develop, or have production rights to Tier 1 non-solar Alternative Energy 
Systems generating energy from one or more of the following: wind, low-impact 
hydropower; methane (coal mine or biologically derived); geothermal energy; biomass 
energy; and fuel cells. Successful bidders must commence delivery of AECs to PECO no 
later than December 31,2008. Entities who seek to submit bids from multiple 
Alternative Energy Systems must submit a separate Application for each such system. 

General Reauirements. Successful bidders must be able to meet all requirements of the 
AEC Purchase and Sale Agreement. All terns described in the Purchase Agreement are 
considered final and non-negotiable. Bidders will be required to demonstrate in Bidder 
Applications that they can meet all specified terms of the AEC Purchase and Sale 

3.2 

3 



Agreement and that they take no exception to the Agreement terms. Failure to do so will 
result in exclusion of the bidder’s Applications from further consideration. 

Contract for AECs Only. AEC Purchase and Sale Agreements executed pursuant to this 
RFP will be for AECs only. Successful bidders will retain title to all generated electricity 
and capacity associated with Alternative Energy Systems generating the AECs purchased 
by PECO. Successful bidders shall be responsible for undertaking all activities and 
paying all costs and charges associated with developing, permitting, and operating the 
bidder’s Alternative Energy System and delivering energy associated with the purchased 
AECs to an interconnection point within the PJM Interconnection Regional Transmission 
Organization grid. 

Deliverv of AECs. All AECs shall be delivered to PECO using the PJM Generation 
Attribute Tracking System (“PJM GATS) and become the sole property of PECO. 

Pricine and Term. Bidders will specify in Bid Proposals an annual contract amount of 
AECs to be delivered to PECO (the “Contract Amount”) during a AEPS reporting period 
(June 1 - May 31), with a single, fixed price for each delivered AEC. Bids must be based 
on a five-year contract term, commencing upon the Commercial Operation Date and 
terminating no later than May 31,20XX. In the event that the Commercial Operation 
Date does not coincide with the beginning of an AEPS reporting period (Le. in June), the 
contract term may be extended an initial period of up to eleven months so that each year 
of the five-year term is coincident with AEPS reporting periods. (For example, if an 
Alternative Energy System is scheduled to achieve Commercial Operation in January, 1, 
2008, an initial period from the date of Commercial Operation to May 3 I ,  2008, would be 
added to the Term of the AEC Purchase and Sale Agreement and the agreement would 
terminate on May 31,2013.) Delivery ofAECs from an existing system will commence 
the month after execution of an AEC Purchase and Sale Agreement by the successful 
bidder. 

DeveloDment Securitv and Performance Security. Successful bidders developing new 
facilities will be required to post Development Security (cash deposit or letter of credit) 
with PECO of $3.75 per AEC of the Contract Amount at execution of an AEC Purchase 
and Sale Agreement. This Development Security shall be returned if the bidder achieves 
the Commercial Operation Date specified in the Bidder Application; if the date is not 
achieved, some or all of the development fee will be forfeited and retained by PECO in 
its sole discretion. Performance security equal to $7.50 per AEC to be delivered annually 
must be posted by bidders of existing facilities upon execution of an AEC Purchase and 
Sale Agreement, and by developers of new facilities upon commencement of Commercial 
Operation. Performance Security will be returned to the bidder upon successful 
completion of all obligations in the AEC Purchase and Sale Agreement. 

ReDlacement AECs. In the event that PECO does not annually receive the Contract 
Amount under the AEC Purchase and Sale Agreement, PECO must be provided with 
replacement Tier 1, non-solar AECs of the same vintage year as the AECs PECO should 
have received but did not receive. Failure to provide such replacement AECs will require 

3.3 

3.4 

3.5 
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a payment equal to the alternative compliance payment required by the Act ($45) for each 
AEC not delivered. 

AEC Rollover. At Seller’s discretion, upon notice to PECO no later than June 30th of 
each year, AECs produced in excess of the Contract Amount may be sold to PECO and 
credited against the next Contract Year’s in a Contract Year delivery obligations. Such 
excess AECs must be delivered no later than July 31st of such year. 

3.8 

ARTICLE 4 
BIDDER QUALIFICATION 

4.1 Bidder ADdication. In order to submit a bid proposal in response to this RFP, a bidder 
must submit a printed original and three printed copies of an Application for approval by 
PECO using the form attached hereto as Exhibit 3 (Form of Bidder Application). All 
Applications shall be submitted by certified mail, registered mail, hand delivery or 
courier service to the submission address specified in Section 7.1. Applications which 
are incomplete, do not conform to the form attached hereto, or otherwise do not satisfy all 
requirements of this RFP shall not be considered. Submission of a Bidder Application 
constitutes a bidder’s agreement to and acceptance of all terms and conditions of this 
RFP. 

Bidder Oualifications. Time is of the essence in this solicitation, and bidders that cannot 
demonstrate an ability to achieve Commercial Operation on or before December 31,2008 
(2009) will be eliminated from further consideration. In order to qualify to submit a bid 
proposal, a bidder must demonstrate and document in the Application that it satisfies the 
following criteria (the “Bidder Qualifications”): 

4.2 

(a) Has secured or will secure all required land rights to ensure a Commercial 
Operation Date on or before December 3 I, 2008, including any required 
easements and rights-of-way the proposed point of interconnection with 
the Grid; 

Has obtained or will obtain all required local, state and federal permits to 
ensure a Commercial Operation Date on or before December 3 1,2008; 

Has executed, or will execute within six months of the close of the RFP, 
an Interconnection Agreement with PJM; 

Has executed, or will execute within six months of the close of the RFP, a 
Construction Service Agreement with the relevant utility; 

Has secured or will secure all necessary equipment and services required 
to ensure construction, testing and a Commercial Operation Date on or 
before December 31,2008 (including, with respect to any wind project, a 
commitment letter or equivalent document from a turbine vendor showing 
the availability and delivery schedule for all turbines for the project); 

(b) 

(c) 

(d) 

( e )  
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4.3 

4.4 

4.5 

Has or will be certified as an “Alternative Energy System” capable of 
delivery of AECs equal to or greater than the Contract Amount the bidder 
intends to bid in response to this RFP; 

Has obtained or will obtain all authorizations necessary for the generation 
and delivery of electricity underlying the AECs to PJM; 

Has sufficient management and other personnel experienced in developing 
and operating systems similar to the proposed Alternative Energy System; 

Has satisfied or will satisfy all performance and financial security 
requirements as described in the Purchase Agreement; 

Has or will have an operations and maintenance plan with adequate 
resources (including funding) to maintain the system that will be 
generating AECs through the term of the AEC Purchase and Sale 
Agreement; 

For new projects, financial backing sufficient for the project to achieve a 
Commercial Operation Date on or before December 31,2008, 
demonstrated by a letter from the project financier(s) stating the name of 
the financial institution, contact information for the person preparing the 
letter, the structure of any proposed financing (confidential information 
such as proposed financing costs need not be disclosed), confirmation that 
the financier(s) have reviewed project pro forma statements, have 
reviewed this RFP and the AEC Purchase and Sale Agreement, have 
reviewed the bidder’s anticipated offer to the Company, including project 
costs and pricing terms, and that based on this review, the financier(s) 
consider the project financeable, given project costs as currently known, at 
the bidder’s proposed price and that the financier(s) has a strong interest in 
financing the project; and 

Has or will own the right to all AECs associated with their bids in their 
entirety and be capable of transferring undivided rights to those AECs to 
PECO for the duration of the AEC Purchase and Sale Agreement, without 
restriction. 

Minimum Contract Amount. Only Applications in which the bidder intends to propose a 
Contract Amount in excess of 1,000 AECs shall be considered by PECO. 

Confidentialitv Agreement. All Bidder Applications shall include two copies of the 
Confidentiality Agreement (attached hereto as Exhibil6) executed by the bidder. PECO 
will promptly execute the Agreement and return a copy to the bidder. 

PECO Affiliates. Affiliates of PECO are permitted to submit Applications and to 
participate in this RFP to the same extent as any other entity. 
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Contract 
Amount 
(AECs 
1,000 to $5.000 
4,999 
5,000 to $1 0,000 
49,999 
50,000 to $25,000 
99,999 

$50,000 
100,000 

Bid Deposits submitted by a bidder whose Bidder Application is rejected or who is not 
selected for execution of an AEC Purchase and Sale Agreement shall be refunded at the 
time of rejection or upon notification of successful bidders. No interest shall be paid on 
Bid Deposits. A qualified bidder may not submit a Bid Proposal for a Contract Amount 
in excess of the Contract Amount for which the bidder provides a Bid Deposit. Bid 
Proposals submitted for Contract Amounts that exceed that maximum Contract Amount 
for the Bid Deposit received will be rejected. 

Additional Information. PECO may, but is not obligated to, request additional 
information and materials from any bidder for evaluation of a Application. Information 
submitted by a bidder absent a request by PECO which is not in the nature of a correction 
or clarification to the Application will not be considered by PECO. If any information in 
an Application is no longer true, Bidder shall immediately notify PECO of the changed 
information. Failure to provide such notification or respond to a request for additional 
information and materials may result in disqualification of the bidder and rejection of any 
Bid Proposal. PECO shall have no duty to inform any bidder of any deficiency in its 
Application. 

Application Evaluation and Notification of Applicants. PECO, in its sole discretion, will 
evaluate each Application using a standard protocol for its completeness and satisfaction 
of the Bidder Qualifications. The RFP Monitor will oversee this evaluation. PECO will 
provide each bidder with notice of its satisfaction or failure to satisfy the Bidder 
Qualifications by the date for Notification of Bidder Qualification set forth in Section 2.3 
hereof. 

4.8 

4.9 
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ARTICLE 5 
BID PROPOSALS 

Submission of Bid Prooosals. Only bidders who submit an Application and receive 
notice of qualification as provided in Article 3 will be permitted to submit a Bid Proposal. 
PECO will provide Bid Proposal forms to qualified bidders substantially in the form of 
Exhibit 5 .  A bidder must submit an original and three copies of its Bid Proposal to the 
address specified on the Bid Proposal form provided by PECO no later than the Bid 
Proposal Due Date. Each Bid Proposal shall be submitted in a sealed envelope clearly 
marked “BID PROPOSAL” with bidder’s previously assigned bid number on the outside 
of the sealed envelope. 

Other Limitations. Bid Proposals that are incomplete, unsigned, or otherwise do not 
conform to the form of the Bid Proposal provided herein shall be rejected by PECO. No 
Bid Proposal may be conditioned on any other Bid Proposal. Any bid that is contingent 
in any way, including any proposed change in the AECPA, shall be rejected as non- 
conforming. PECO may reject any Bid Proposal which it determines, in its sole 
discretion, is submitted by a bidder in coordination or in concert with any other bidder. 

5 .  I 

5.2 

ARTICLE 6 
EVALUATION OF BID PROPOSALS 

6.1 Evaluation of Bid ProDosals. All Bid Proposals will be opened by the RFP Monitor, who 
will rank proposals by price. A Bid Proposal offering a larger Contract Amount at the 
same price as another Bid Proposal will be prioritized over the Bid Proposal offering the 
lower Contract Amount, provided that the RFP Monitor may assign a higher priority to a 
Bid Proposal with a lower Contract Amount where the Bid Proposal offering the larger 
Contract Amount will cause PECO to exceed the RFP Maximum. Where acceptance of a 
Bid Proposal will cause PECO to exceed the RFP Maximum but rejection would require 
PECO to contract with a bidder offering AECs at a higher price in order to obtain the 
RFP Maximum, PECO shall have the right to negotiate a lower Contract Amount with 
the bidder offering the lower price. 

Selection of Successful Bidders and PA PUC Approval. Upon completion of the 
evaluation of Bid Proposals, the RFP Monitor shall prepare a report of the RFP results in 
consultation with PECO, summarizing the bidder qualification process and the Bid 
Proposals and identifying the successful and unsuccessful bidders, along with 
successful and unsuccessful Bid Proposals. The report shall then be submitted to the PA 
PUC for approval. 

PA PUC ADDroval. The PA PUC will have one business day to review the report of the 
RF’P Monitor and approve the report and bid prices submitted by successful bidders as 
consistent with the PUC Order. If the results are approved, PECO shall notify all bidders 
of the PA PUC’s decision and the results of the RFP. If the results are not approved, 
PECO will not sign any AEC Purchase and Sale Agreement with winning bidders. 
PECO reserves the right to cancel all additional RFPs should the PA PUC fail to approve 
the results. 

6.2 

6.3 
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6.4 

6.5 

6.6 

7.1 

1.2 

Execution of AEC Purchase and Sale Ameement. Upon approval of the results by the PA 
PUC and subject to all provisions of this RFP (including Section 7.8). PECO shall 
prepare two copies of an AEC Purchase and Sale Agreement with information from the 
successful bidder’s Application and Bid Proposal inserted and transmit those copies to 
the applicable bidder within five (5) days of notification by PECO. Bidder shall execute 
and return the AEC Purchase and Sale Agreement to PECO with all Development 
Security or Performance Security as required under the AEC Purchase and Sale 
Agreement within ten ( I  0) days. 

Forfeiture of Bid Deposit and Disaualification. Failure of a successful bidder to execute 
the AEC Purchase and Sale Agreement and provide Development Security or 
Performance Security to PECO as provided in Section 6.4 may result in the 
disqualification of such bidder from this RFP and forfeit of the entire Bid Deposit of that 
bidder. 

Consideration of Additional Bidders. PECO reserves the right to enter into discussions 
with higher cost bidders if agreements with lower cost bidders are not executed. 

ARTICLE 7 
GENERAL CONDITIONS 

Address for submissions. All submissions to PECO for this RFP shall be delivered via 
registered mail, certified mail, overnight courier, or hand delivery to the following 
address: 

PECO AEPS RFP 

c/o [Name], 

PECO Energy Company 

S6-2 

2301 Market Street 

Philadelphia, PA 19103 

Applications, Bid Proposals, and other materials received afier the date specifie in this 
RFP shall be returned unopened and without consideration. Bidder is solely responsible 
for the timely delivery of any submission for this RFP. 

No Unauthorized Modifications. No interpretation or change to this RFP shall be valid 
unless it is signed by a duly authorized representative designated by an Officer of PECO. 
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7.3 Ownership of RFP Materials: Confidentiality. All materials submitted to PECO pursuant 
to this RFP shall be the property of PECO and shall be treated as confidential in 
accordance with the terms of the Confidentiality Agreement. 

Presentation and Formatting. All information submitted by a bidder must be in the 
English language. 

7.4 

7.5 Costs. PECO shall have no responsibility whatsoever with respect to the costs of any 
bidder in considering or responding to this RFP, including but not limited to (i) any costs 
of preparing any materials submitted to PECO (ii) any costs associated with any studies, 
permits, or other agreements contemplated by this RFP; (iii) any costs associated with 
any Alternative Energy System; (iv) any costs associated with financing, employees or 
consultants, or real property. 

Publicity. Bidders are not permitted to announce or release any information regarding 
this RFP or PECO’s evaluation process without PECO’s prior written approval, which 
PECO may withhold approval in its sole discretion. Each bidder understands and agrees 
that PECO does not participate in, nor does it allow, bidders to utilize media releases of 
any kind to publicize bidder’s business relationship with PECO. Each bidder shall not 
use any trade name, trademark, service mark or any other information which identifies 
PECO in such bidder’s sales, marketing and publicity activities, including interviews 
with representatives of any written publication, or television or radio station or network, 
without PECOs express prior written consent. Successful bidders agree to cooperate 
with PECO in preparation of any press release announcing the results of this RFF’. 

7.6 

7.7 Disclaimer. PECO makes no representations or warranties regarding the accuracy or 
completeness of the information contained in this RFP and its exhibits or any statements 
made by representatives of PECO during the RFP process. Each bidder is responsible for 
making its own evaluation of information and data contained in this RFP and in preparing 
and submitting responses to this RFP. The issuance of this RFP and the receipt of 
information in response to this RFP shall not, in any way, cause PECO to incur any 
liability (whether contractual, financial or otherwise) to any bidder participating in the 
FWP process, and by submitting an Application, bidder releases PECO from any and all 
claims, demands, actions, losses, liabilities, and expenses (including reasonable legal fees 
and expenses) relating to this RFP. 

7.8 Not an Offer. This W P  is issued to elicit responses to PECO’s inquiry and is not an 
offer. The issuance of the RFP and the submission of bidder’s information do not create 
any obligation upon PECO to buy goods or services from a bidder, and PECO reserves 
the right to accept or reject any or all proposals received. PECO also reserves the right to 
amend, suspend, or terminate the RFP process at any time, without reason and without 
liability, and makes no commitments, implied or otherwise, that this process will result in 
a business transaction with one or more bidders. No contract or other binding obligation 
on PECO will be implied unless and until an agreement has been executed on terms and 
conditions acceptable to PECO. PECO also reserves the right to not execute agreements 
with any or all bidders should the Company determine, in its sole discretion, that would 
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not guarantee delivery, would impose unreasonably high costs on the Company’s 
customers and/or would violate existing regulatory standards. 

Non-conforming ADDliCatiOnS and Bid Prooosals. PECO reserves the right to reject any 
Application or Bid Proposal at any time on the grounds that it does not conform to the 
terms and conditions of this RFP or the bidder has not complied with the provisions of 
this RFP. 

Internretation. Notwithstanding any provision of this Agreement, in the event an AEC 
Purchase and Sale Agreement is executed between a bidder and PECO, that agreement 
shall control over any provision of this RFP. 

7.9 

7.10 


