
November 5,2010 

VIA HAND DELIVERY 

Ms. Ann Cole, Commission Clerk 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Re: Petition of Progress Energy Florida, Inc. for approval of a negotiatedpurchme power 
contract with Hathaway Renewable Energy, Inc.; Docket No. 1003478Q 

Dear Ms. Cole: 

On July 6,2010, Progress Energy Florida, Inc. ("PEF") filed its petition for approval of a 
negotiated purchase power contract with Hathaway Renewable Energy, Inc. ("Hathaway"). Errors 
were discovered by both FPSC Staff and PEF in the contract that was filed with that petition; in 
Exhibit B attached to its original petition; and in two data request responses. PEF hereby 
resubmits its AMENDED contract with Hathaway to correct these errors. Attached is a clean copy 
of the AMENDED contract (Attachment A) along with a red-line version (Attachment B) to easily 
identify the changes that were made. In Attachment C, PEF has included corrected responses to 
Staffs data requests and a corrected Exhibit B to PEF's petition. 

A Request for Confidential Classification was also submitted on July 6,2010. An 
amended Request for Confidential Classification is also attached which encompasses the changes 
made to the AMENDED contract. All other aspects of the original Request for Confidential 
Classification filed on July 6,2010 remain the same and can be used to protect the confidential 
information contained in the AMENDED contract. 

Thank you for your assistance in this matter and apologize for any inconvenience this may 
have caused. Please feel free to call me at (727) 820-5184 should you have any questions. 

Sincerely, 



A~ACHMENT A 

Hathaway Contract #3 

(Clean Copy) 



NEGOTIATED CONTRACT FOR THE 
PURCHASE OF CAPACITY AND ENERGY 

FROM A QUALIFYING FACILITY 

Dated: October$.201Q * 

by and between 

FLORIDA POWER CORPORATION 

d/b/a 

PROGRESS ENERGY FLORIDA, INC., 

a Florida Corporation 

and 

HATHAWAY RENEWABLE ENERGY, INC., 

a Tennessee Corporation qualified in Florida 
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NEGOTIATED CONTRACT FOR THE 
PURCHASE OF CAPACITY AND ENERGY FROM A OUALJFYING FACILITY 

This Negotiated Contract for the Purchase of Capacity and Energy From a Qualifying Facility, including 
any Appendices and attachments hereto (collectively, the “Agreement”) is made this __ day of October 2010, 
by and hetween Florida Power Corporation d/b/a Progress Energy Florida, Inc., a Florida corporation 
(“Buyer”), whose principal place of business is 299 First Avenue North, PEF 155, St. Petersburg, Florida 33701 
and Hathaway Renewable Energy, Inc. (“Seller”) whose principal place of business is 45 Franks Road, Leoma, 
Lawrence County, Tennessee 38468. Buyer and Seller may each be referred to as a “Party” or collectively as 
the “Parties.” 

W H E R E  AS: 

Seller intends to design and construct a power generation facility of approximately 16MW gross electric 
output at a location in Florida interconnected with the Transmission System owned and operated by 
Buyer; 

Seller shall procure the interconnection of the Facility to the Transmission System operated by the 
Buyer; and, 

Seller desires to generate and sell energy and capacity from the Facility to Buyer and Buyer desires to 
receive and purchase the same from Seller, in accordance with the terms and conditions of this 
Agreement. 

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth in this 
Agreement, and for other good and valuable consideration, the receipt and adequacy of which is hereby 
acknowledged, the Parties hereby agree as follows: 

1. DEFINITIONS 

1.1. Defined Terms 

Unless otherwise defined herein or in any exhibit, schedule or appendix hereto, the following terms, 
when used herein or in any attachment, exhibit or appendix hereto shall have the meanings set forth below. 

‘‘Act” means the legislation and statutory policy relating to renewable energy contained in Florida Statutes 
Annotated Sections 366,051,366.91, and 366.92, and all related rules promulgated by the FPSC, as each may be 
amended or modified from time-to-time, and any successor renewable energy standards, statutes, regulations, or 
N k S .  

“Additional Maintenance Outages” has the meaning assigned to it in Section 6.5. 

“Affiliate” of any Person shall mean a Person (other than a natural person) that directly or indirectly, through 
one or more intermediaries, controls, is controlled by, or is under common control with, such Person. 

“Agreement” means this Negotiated Contract for the Purchase of Capacity and Energy From a Qualifying 
Facility, and the Appendices, Exhibits, and other attachment hereto, as maybe amended from time to time. 

“Annual Caoacitv Billing Factor” has the meaning assigned to it in Appendix 2. 
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“Appendix” means an appendix attached to this Agreement. 

“Auulicable Law” shall include any and all constitutions, charters, acts, statutes, laws (including, but not limited 
to, all environmental laws), decrees, ordinances, rules, codes, regulations, orders, conditions, standards and/or 
objective criteria applicable to this Agreement or to either Party’s obligations, performance, or rights under this 
Agreement and/or contained in any Project Consent (where any such items have enforceable legal effect), 
including any final decree, judgment or order of any court or Government Agency of competent jurisdiction. 

“As-Available E n e r g  Rate” means the rate calculated by Buyer in accordance with FPSC Rule 25-17.0825, 
F.A.C., and Buyer’s Rate Schedule COG-1, as they may each be amended from time to time. 

“Authorization to Construct” means any Government Approval required by any appropriate Government 
Agency to construct and operate the Facility. 

“Avoided Unit Enerm Cost” has the meaning assigned to it in Section 12.1. 

“Avoided Unit Fuel Cost” has the meaning assigned to it in Section 12.1. 

“Bankrupt” means with respect to a Party or entity, such Party or entity that: (a) makes an assignment or any 
general arrangement for the benefit of creditors; (b) files a petition or otherwise commences, authorizes or 
acquiesces in the commencement of a proceeding or cause of action under any bankruptcy or similar law for the 
protection of creditors, or has such a petition filed against it as debtor and such petition is not stayed, withdrawn, 
or dismissed within thirty (30) Business Days of such filing; (c) seeks or has a liquidator, administrator, 
receiver, trustee, conservator or similar official appointed with respect to it or any substantial portion of its 
property or assets; (d) has a secured party take possession of all or substantially all of its assets or has a distress, 
execution, attachment, sequestration or other legal process levied, enforced or sued on or against all or 
substantially all of its assets; (e) is unable to pay its debts as they fall due or admits in writing of its inability to 
pay its debts generally as they become due; and/or, (f) otherwise becomes bankrupt or insolvent (however 
evidenced). 

“Base Cauacitv Rate” has the meaning assigned to it in Appendix 2. 

“Business Day’’ means any Day except a Day upon which banks licensed to operate in the State of Florida are 
authorized, directed or permitted to close, Saturday, Sunday or a weekday that is observed as a public holiday in 
the State of Florida. 

‘‘m has the meaning assigned thereto in the opening paragraph of this Agreement. 

“Cauaciw” means the total continuous generating net MW capability of the Facility. 

“CaDacitv Commencement Date” means the date that the Facility has achieved Capacity Commencement Status. 

“Cauacitv Commencement Status” means that (i) the Facility is in compliance with all applicable Project 
Consents and Government Approvals; (ii) the Facility has maintained an hourly MW output, as metered at the 
Electrical Interconnection Point, equal to or greater than the Committed Capacity over the Committed Capacity 
Test Period; and (iii) such twenty-four (24) hour period reasonably reflects the Facility’s day-to-day operations, 
which status must be achieved no later than the Required Capacity Commencement Date. 

“Capacitv Cost Recoverv Clause” has the meaning assigned to it in Section 12.5. 

‘‘Change in Environmental Law” has the meaning assigned to it in Section 12.6. 
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‘‘Claims“ means any claims, judgments, losses, liabilities, costs, expenses (including reasonable legal fees) and 
damages of any nature whatsoever, including but not limited to, in relation to breach of contract, personal injury, 
death, property damage incurred or other legal or equitable claims. 

“Commissioning” means, with respect to the Facility, the commencement of the period during which any Unit 
of the Facility has begun Testing and ending when such Unit has been approved for the production of energy 
and authorized to commence delivery of energy pursuant to inter alia the provisions of Sections 6 and 14 hereof; 
provided, however, the Commissioning of the Facility shall be completed when all of the units have completed 
such Commissioning. 

“Committed Caoaci&” means the minimum electrical Capacity of the Facility guaranteed to be provided by 
Seller being total net electric Capacity of approximately 16MW, subject to increase or decrease in accordance 
with Section 6.2. 

“Committed Capacitv Test Period” has the meaning assigned to it in Section 6.2(b). 

“Conditions Precedent” means the conditions specified in Section 3.1 

‘‘Costs“ means, with respect to the Non-Defaulting Party, brokerage fees, commissions, third party transaction 
costs, and other costs and expenses reasonably incurred by such Party either in terminating any arrangement 
pursuant to which it has hedged its obligations or entering into new arrangements which replace the terminated 
transaction(s), and all reasonable attorneys’ fees and other legal costs incurred by the Non-Defaulting Party in 
connection with the such termination and replacement of the transaction(s). 

‘‘W means a 24-hour period beginning at 12:OO a.m. Eastern Prevailing Time on any day and ending at 12:OO 
a.m. Eastern Prevailing Time on the following day. 

‘‘W has the meaning assigned to it in Section 16.1. 

“Disputing Party” has the meaning assigned to it in Section 13.7(a). 

“Distribution Svstem” means the distribution system consisting of electric lines, electric plant, transformers and 
switchgear is used for conveying electricity to ultimate consumers, but not including any part of the 
Transmission System. 

‘‘W means United States Dollars. 

“Due Date” means, with respect to any invoice delivered by Buyer pursuant to Section 13.1, the 20Ih Business 
Day of the Month following the Month in which the invoice was sent. 

“Earlv Termination Date” has the meaning assigned to it in Section 17.2 

“Eastern Prevailing Time” or “EPT” means the time in effect in the Eastern Time Zone of the Unites States of 
America, whether Eastern Standard Time or Eastern Daylight Savings Time. 

“Effective Date” shall be the date that this Agreement is properly executed by both Parties. 

“Electrical Interconnection and Ooerating Ameement” means the agreement between Seller and the 
Transmission Provider providing for the physical connection and operation of the Electrical Interconnection 
Facilities between the Facility and the Transmission System. 
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“Electrical Interconnection Facilities” means the interconnection facilities that physically connect the Facility 
with the Transmission System, as well as any required network upgrades thereto, as more fully described in the 
Electrical Interconnection and Operating Agreement. 

“Electrical Interconnection Point” means the physical point at which the Facility is connected with the 
Transmission System or, if Seller interconnects with a Transmission System other than Buyer’s, the point of 
interconnection between the Buyer and the Transmission Provider. 

“Emereencv Condition” means a condition or situation that presents an imminent physical threat of danger to 
life, health or properly, and/or could reasonably be expected in the opinion of the Transmission Provider to 
cause a significant disruption to the Transmission System or otherwise be required in accordance with the 
requirements of the FPSC or any system condition not consistent with Prudent Utility Practices. 

“Emission Reduction Credits” means any offset, allowance, or credit of any kind created or administered under 
any current or future voluntary standard, statutory and/or regulatory regime, associated with the underlying Fuel 
used for the generation of electricity and pursuant to which the generation of electricity using the Fuel is 
recognized as avoiding the emissions of pollutants to the air, soil or water such as sulfur oxides (SOX), nitrogen 
oxides @Ox), carbon monoxide (CO) and other pollutants; (2) any avoided emissions of carbon dioxide (C02), 
methane (CH4), nitrous oxide, hydrofluorocarbons, perfluorocarbons, sulfur hexafluoride and other greenhouse 
gases (GHGs), omne depleting substances, ozone, and non-methane volatile organic compounds that have been 
or may be determined by the United Nations Intergovernmental Panel on Climate Change (UNIPCC), by law, or 
otherwise by science or in the voluntary markets to contribute to the actual or potential threat of altering the 
Earth’s climate by trapping heat in the atmosphere. Environmental Attributes shall exclude (i) any energy or 
capacity of the Facility, or (ii) investment, production, or other tax credits, grants, benefits, and/or deductions 
associated with the construction, ownership, and/or operation of the Facility and other financial incentives, 
including without limitation, credits, reductions, or allowances associated with the Facility that are applicable to 
local, state or federal tax obligations 

“Enerpv” means megawatt-hours generated by the Facility of the character commonly known as three-phase, 
sixty hertz electric energy that is delivered at a nominal voltage at the Electrical Interconnection Point. 

“Environmental Attributes” means all attributes of an environmental or other nature, including without 
limitation the Emission Reduction Credits, that are created or otherwise arise from the Facility’s generation of 
Energy using the Fuel, in contrast with the generation of electricity using nuclear or fossil fuels or other 
traditional resources and the displacement of conventional Energy by the Energy generated by the Facility. 
Such attributes include, and are not limited to, the Emission Reduction Credits and Renewable Energy 
Certificates, however defined under any voluntary standard or local, state or federal law, regulation or 
ordinance. 

“EPC Contract” means the turnkey Engineering, Procurement and Construction Contract entered into between 
Seller and the contractor selected by Seller in regards to the engineering, procurement and construction of the 
Facility. 

“Event(s) of Default” means inter alia any of the Events of Default as set forth in Section 17 hereof. 

‘‘&si&” means Seller’s electric generating facility to be located in the State of Florida that will generate 
Energy using the Fuel as defined herein. 

“Facilih, Site” means the site on which the Facility is to be constructed and operated. 

‘‘m means Florida Gas Transmission, 

‘‘V means the fulfillment of each of the following conditions: 
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(a) the execution and delivery of the Financing Documents; and, 

(b) all conditions to the availability of funds under the Financing Documents (other than relating to 
the effectiveness of this Agreement) are satisfied. 

“Financial Closing Date” means the date upon which Financial Closing is achieved. 

“Financing Documents” shall mean documentation with respect to any private equity investment in Seller, any 
loan agreements (including agreements for any subordinated debt), notes, bonds, indentures, guarantees, security 
agreements and hedging agreements relating to the financing or refinancing of the design, development, 
construction, Testing, Commissioning, operation and maintenance of the Facility or any guarantee by any 
Financing Party of the repayment of all or any portion of such financing or refinancing. 

“Financine Parties” means the Persons (including any trustee or agent on behalf of such Persons) providing 
financing or refinancing to or on behalf of Seller for the design, development, construction, Testing, 
Commissioning, operation and maintenance of the Facility (whether limited recourse, or with or without 
recourse). 

“Force Maieure Event” means an event, condition or circumstance described in Section 14. 

“Forced Outage” means a reduction of, or cessation in the delivery of, or inability to deliver, Energy that is not 
the result of (a) a Scheduled Maintenance Outage (or Additional Maintenance Outage), (b) a Force Majeure 
Event, or (c) an Emergency Condition. 

‘‘m means the Florida Public Service Commission. 

‘‘Fuel” means woody biomass feedstock including, but not limited to the woody biomass forms of forestry 
residue, understory, mill residue, urban wood waste, short rotation woody crops and pulpwood, so long as such 
fuel sources meet the requirements of the Act, including, without limitation, the definition of “Biomass” set 
forth in FSA 366.91(2)(a). 

“Fuel Adiustment Clause” has the meaning assigned to it in Section 12.5. 

‘‘W means, with respect to a Party, an amount equal to the present value of the economic benefit, if any, 
(exclusive of Costs) to it resulting from the termination of its obligations with respect to the terminated 
transaction(s) hereunder, determined in a commercially reasonable manner. 

“Government Agency” means the United States of America, the State of Florida, any quasi-governmental body 
of the State of Florida, court of competent jurisdiction or any political subdivision of the State of Florida, 
including without limitation, any municipality, township or county, and any domestic entity exercising 
executive, legislative, judicial, regulatory or administrative functions of or pertaining to government, including, 
without limitation, any corporation or other entity owned or controlled by any of the foregoing. 

“Governmental Aporoval” means any authorization, consent, approval, license, ruling, appeal, permit, 
exemption, variance, order, judgment, instruction, condition of approval, direction, directive, decree, declaration 
for regulation by any Governmental Agency relating to the construction, development, ownership, occupation, 
start-up, testing, operation or maintenance of the Facility or the execution, delivery or performance of this 
Agreement. 

‘‘m means the Institute of Electrical and Electronic Engineers, Inc 

“Increased Environmental Costs” has the meaning assigned to it in Section 12.6(b). 
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“IndeDendent Engineer” means such independent consulting engineering firm of national repute and appropriate 
expertise in integrated gasification and fuel cell power production and technology as is appointed by Buyer from 
time to time after consultation with and upon the prior written consent of Seller (not to be unreasonably withheld 
or delayed). 

‘‘W has the meaning assigned to it in Section 6.9. 

“Interest Rate” means, for any date, the lesser of (a) the per annum rate of interest equal to the prime lending 
rate as may from time to time be published in The Wall Street Journal under “Money Rates” on such day (or if 
not published on such day on the most recent preceding day on which published), plus two percent (2%); and, 
(b) the maximum rate permitted by applicable law. 

‘‘W means one or more kilowatts of electricity, as the context requires. 

“Letteds) of Credit” has the meaning assigned to it in Section 6.9. 

‘‘m means, with respect to a Party, an amount equal to the present value of the economic loss, if any, 
(exclusive of Costs) to it resulting from the termination of its obligations with respect to the terminated 
transaction(s) hereunder, determined in a commercially reasonable manner. 

“Maintenance Outage” means a time period during which the Facility is shut down or its output reduced to 
undergo maintenance and repairs necessary for the reliable operation of the Facility in accordance with 
Section 6.4 or as otherwise agreed by the Parties. 

“Metering Equipment” shall means such meters and other equipment required or installed by the Transmission 
Provider to measure and record the output of the Facility, including that which may be required pursuant to the 
Electrical Interconnection and Operating Agreement and Buyer’s communications media, remote terminal unit, 
and access to metering data. 

‘‘W is the credit rating assigned to a Party’s unsecured, senior long-term debt 
obligations of at least BBB- by Standard & Poor’s, a division of the McGraw-Hill Companies (“S&P”) or Baa3 
by Moody’s Investors Service, Inc. (“Moody’s”). 

‘‘W means a calendar month. 

“Monthlv Billing Period” means the period beginning on the first calendar day of each calendar month, except 
that the initial Monthly Billing Period shall consist of the period beginning 12:Ol am., on the Capacity 
Commencement Date and ending with the last calendar day of such month. 

“Monthlv Capacitv Factor” has the meaning assigned to it in Appendix 2. 

‘‘e means one or more megawatts of Energy, as the context requires. 

‘‘MWh” means one or more megawatt-hours of Energy, as the context requires. 

“Net Settlement Amount” has the meaning assigned to it in Section 17.2. 

“ODerating Parameters” has the meaning assigned to it in Section 6.8. 

“ODeration and Maintenance Agreement” means that certain operation and maintenance agreement, if any, 
between the Seller and the Penon selected by the Seller relating to the operation and maintenance of the 
Facility. 

9 



‘‘m has the meaning assigned to it in the opening paragraph ofthis Agreement. 

‘‘Person” means any individual, partnership, corporation, association, joint stock company trust, joint venture, 
unincorporated organization, or Governmental Agency (or any department, agency, or political subdivision 
thereof). 

‘‘- means the point(s) where Energy made available for delivery to Buyer is measured. 

“Proiect Consents” means the Governmental Approvals including Authorizations to Construct that authorize the 
Seller to maintain, and use the Facility for the generation or transmission of electricity to the Transmission 
System, including, without limitation, those associated with the delivery, storage, and use of the Fuel. 

“Proiect Contracts” means the EPC Contract, the Electrical Interconnection and Operating Agreement, the Fuel 
supply agreement, and the Operation and Maintenance Agreement, to the extent applicable. 

“Prudent Utilitv Practices” means the practices, methods, standards and acts that, at a particular time, in the 
exercise of reasonable judgment in light of the facts known or that should reasonably have been known at the 
time a decision was made, could have been expected to accomplish the required result reliably, economically, 
safely, expeditiously and consistent with good business practices, which practices, methods, standards and acts 
generally conform to operation and maintenance standards recommended by the Facility’s equipment suppliers 
and manufacturers, the design limits, applicable Governmental Approvals and Applicable Law. 

‘‘Oualifiing Facility” or ‘‘m means a generator of Energy that meets certain ownership, operating and 
efficiency criteria established by the Federal Energy Regulatory Commission pursuant to the Public Utility 
Regulatory Policies Act of 1978 (“PURPA”), as amended, and as further provided for under applicable 
regulations; and, applicable provisions under the laws, rules, and regulations of the State of Florida. 

“Reauired CaDacitv Commencement Date” means the date that is not less than Twenty One (21) Months after 
Seller’s receipt of Project Consents or December 1,2013, whichever is sooner. 

“Schedule” or “Scheduling” means the act of Seller arranging for, notifying, and confirming a specific event, 
such as, but not limited to, a quantity of Energy to be delivered to Buyer during a specified period of time. 

“Scheduled Maintenance Outaee” means a time period during which the Facility is shut down or its output 
reduced to undergo a pre-scheduled Maintenance Outage in accordance with Section 6.4 or as otherwise agreed 
by the Parties. 

“&r” has the meaning assigned to it in the opening paragraph of this Agreement. 

“Senior Debt Rating” means the rating assigned to an Issuer’s senior unsecured long-term debt obligations (not 
supported by third party credit enhancements) or, if Issuer does not have a rating for its senior unsecured long- 
term debt, then the rating then assigned to such Issuer by S&P, Moody’s or any other rating agency agreed to by 
the Parties. 

“Start-Uo” means the ignition of the Facility, for the purpose of synchronization of the output of the Facility to 
the Transmission System and to produce Energy. 

“Start-UO Fuel” means an energylfuel source other than the Fuel, which may include distillate oil, natural gas or 
other fossil fuels; provided, however, the aggregate amount of Start-up Fuel that may be used by the Facility 
during any rolling twelve-month period shall not exceed five percent (5%) of total Fuel used in such contract 
year. 
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‘‘Tax” or ‘‘Taxes” means any tax, charge, impost, tariff, duty, levy or fee of any kind charged, imposed or 
levied, directly or indirectly, by any Government Agency or Taxation Authority. 

“Taxation Auth0rit.i” means any revenue, customs, fiscal, statutory, federal, state, local governmental or 
municipal authority having the legal right to impose any tax, charge, impost, duty, levy or fee in the nature of 
taxation payable in the United States. 

‘‘w has the meaning assigned to it in Section 2. I. 

“Test” - or ‘‘M means those tests, evaluations and measurements of the Facility’s output capability that are 
undertaken in connection with the Commissioning of the Facility pursuant to this Agreement, which shall 
include such tests as are consistent with Prudent Utility Practices and generally applicable standards for such 
tests followed by utilities, independent power producers, and manufacturers of electrical generating equipment 
in the United States and other parts of the developed world. 

“Test Date” means the date on which Seller shall commence Testing of the Facility for Commissioning 
purposes, which date shall not be later than the date that is forty-five (45) Days before the Capacity 
Commencement Date. 

“Transmission Provider” means the operator(s) of the Transmission System(s) or any successor thereof or any 
other entity or entities authorized to transmit Energy on behalf of Seller from the Electrical Interconnection 
Point. 

“Transmission Svstem” means the system of electric lines comprised wholly or substantially of high voltage 
lines, associated system protection, system stabilization, voltage transformation, and capacitance, reactance and 
other electric plant used for conveying electricity from a generating station to a substation, from one generating 
station to another, from one substation to another, or to or from any Electrical Interconnection Point or to 
ultimate consumers and shall include any interconnection owned by the Transmission Provider, but shall in no 
event include any lines which the Transmission Provider has specified to be part of the Distribution System. 

1.2. Interpretation 

Words singular and plural shall be deemed to include the other, and pronouns having masculine 
or feminine gender shall be deemed to include the other. 

Article or section headings appearing in this Agreement are inserted for convenience only and 
shall not he construed as interpretations of text. 

Any reference in this Agreement to any Person, whether or not a Party to this Agreement, 
includes its permitted successors and assigns and, in the case of any Government Agency, any 
Person succeeding to its functions and capacities. 

Any reference in this Agreement to any Section, Exhibit or Appendix means and refers to the 
Section contained in, or Exhibit or Appendix attached to, this Agreement. 

Other grammatical forms of defined words or phrases have corresponding meanings. 

A reference to writing includes typewriting, printing, lithography, photography and any other 
mode of representing or reproducing words, figures or symbols in a lasting and visible form. 

Unless otherwise provided, a reference to a specific time for the performance of an obligation is 
a reference to that time in the place where that obligation is to be performed. 
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A reference to a document, code, contract or agreement, including this Agreement, includes a 
reference to that document, code, contract or agreement as novated, amended, modified, 
revised, supplemented, replaced or restated from time to time in accordance with the relevant 
provisions thereof. 

Unless otherwise expressly provided for as set forth herein, if any payment, act, matter or thing 
hereunder would occw on a Day that is not a Business Day, then such payment, act, matter or 
thing shall, unless otherwise expressly provided for herein, occur on the next succeeding 
Business Day. 

Where reference is made to an Applicable Law, such reference to give meaning to the intent of 
the Parties hereto, shall be deemed to include all prior and subsequent enactments, amendments 
and modifications pertaining thereto. 

Any reference to the word “include” shall he interpreted to mean “including without limitation.” 

2.1. Term 

This Agreement shall be in full force and effect as of the Effective Date and shall continue to remain in 
full force and effect for a period ending on the date that is Twenty-Five (25) years from the Capacity 
Commencement Date (the “Term”), unless otherwise extended or terminated earlier in accordance with the 
provisions of this Agreement, including, without limitation, due to Seller’s failure to satisfy the conditions 
precedents set forth herein. 

2.2. QF Status 

The continuation of this Agreement is contingent on the Facility achieving and maintaining its status as 
a Qualifying Facility in accordance with this Agreement. Buyer shall submit this Agreement and related 
documentation to the FPSC for approval within ten (10) Days of the Effective Date. The Seller agrees and 
acknowledges that Buyer’s obligation to purchase Energy from the Facility is expressly contingent on the 
Facility meeting the requirements of the Act. 

2.3 Regulatory Approvals 

The obligations of the Parties hereunder, including but not limited to Buyer’s obligation to 
perform under this Agreement shall be conditioned upon the Buyer obtaining any regulatory approvals it, acting 
in its sole discretion, deems necessary or desirable, including but not limited to, a final non-appealable order or 
other regulatory determination from the FPSC that Buyer shall have cost recovery associated with its 
performance under this Agreement. With respect to the FPSC, Buyer shall petition the FPSC for approvals 
relating to this Agreement within ten (IO) business Days of the Effective Date. Seller agrees to cooperate with 
and assist Buyer in these efforts as Buyer may reasonably request. If any such regulatory approval is not 
obtained to Buyer’s satisfaction, in its sole discretion, within of such request, 
then this Agreement shall terminate upon ten (IO) Days notice, with neither Party having any liability under this 
Agreement and neither Party having any further obligations relating to this Agreement. 

3. CONDITIONS PRECEDENT 

(a) 

3.1. Conditions Precedent 

This continuation of this Agreement shall be contingent upon no Event of Default having occurred or 
continuing, and Seller’s completion of the following conditions precedent (“Conditions Precedent”) to the 
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satisfaction of the Buyer, acting in Buyer’s sole commercially reasonable discretion, unless expressly waived in 
writing by Buyer in its sole discretion: 

Seller shall have developed a Buyer-aooroved olan for the transmission service 
~~ ~ 

necessary to deliver Eie’rgy from the Facility to the Electrical 
Interconnection Point by 

Seller having entered into Financing Documents relative to the construction of the 
Facility and having achieved Financial Closing by -, 

Seller having entered into the Project Contracts; 

policies or coverage in compliance with Section 5 by 
no later than 

Status as set forth in Section 2.2 of this Agreement 
by no later than 

Capacity Commencement Date 

Seller shall achieve the Capacity Commencement Date on or before the Required Capacity 
Commencement Date, after which date if the Facility has not achieved Commissioning status then Buyer may 
terminate this Agreement with fifteen (15) days notice to Seller, but without any further obligation and/or 
liability to Buyer to perform hereunder. 

3.3. Commencement Obligations 

Seller shall ensure that on or before the Test Date: 

(a) the Facility shall have been constructed in accordance with the applicable Project Contracts and 
Project Consents so that Commissioning may be duly and properly undertaken in accordance 
with Section 6; and, 

an operable physical connection from the Facility to the Transmission System shall have been 
effected in accordance with the Electrical Interconnection and Operating Agreement, provided, 
however, that such physical connection shall be made consistent with the terms hereof. 

(b) 

4. REPRESENTATIONS AND WARRANTIES 

Mutual: Each Party represents and warrants to the other Party that as of the Effective Date and throughout 
the Term of this Agreement that: 

a) It is duly organized, validly existing and in good standing under the Applicable Laws of the jurisdiction 
of its organization or formation and has all requisite power and authority to execute and enter into this 
Agreement; 

It has all authorizations under the Applicable Laws, necessary for it to legally perform its obligations 
and consummate the transactions contemplated hereunder or will obtain such authorizations in a timely 
manner prior to the time that performance by such Party becomes due; 

The execution, delivery, and performance of this Agreement will not conflict with or violate any 
Applicable Law or any contract, agreement or arrangement to which it is a party or by which it is 
otherwise bound; 

This Agreement constitutes a legal, valid, and binding obligation of such Party enforceable against it in 

b) 

c) 

d) 
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accordance with its terms, and such Party has all rights necessary to perfom its obligations to the other 
Party in conformance with the terms and conditions of this Agreement, subject to bankruptcy, 
insolvency, reorganization and other laws affecting creditor’s rights generally and general principles of 
equity; 

It is acting for its own account, has made its own independent decision to enter into this Agreement and 
as to whether or not this Agreement is appropriate or proper for it based upon its own judgment, is not 
relying upon the advice or recommendations of the other Party in so doing, is capable of assessing the 
merits of this Agreement, and understands and accepts the terms, conditions, and risks of this 
Agreement for fair consideration on an arm’s length basis; 

No Event or Default or event which with notice or lapse of time, or both, would become an Event of 
Default, has occurred with respect to such Party, and that such Party is not Bankrupt and there are no 
proceedings pending or being contemplated by it, or to its knowledge, threatened against it which 
would result in it being or becoming Bankrupt; 

There is no pending, or to its knowledge, threatened legal proceeding at law or equity against it or any 
permitted Afiliate, that could materially adversely affect its ability to perform its obligations under this 
Agreement; 

It is a “forward contract merchant” and this Agreement constitutes a “forward contract” as such terms 
are defined in the United States Bankruptcy Code; 

It is an “eligible contract participant” as defined in Section la(12) of the Commodity Exchange Act, as 
amended, 7 U.S.C. 5 la(12); 

It is an “eligible commercial entity” within the meaning of Section la (1 1) of the Commodity Exchange 
Act, as amended by the Commodity Futures Modernization Act of 2000; and, 

Each person who executes this Agreement on behalf of such Party has full and complete authority to do 
so, and that such Party will be bound by such execution. 

e)  

f) 

g) 

h) 

i) 

j) 

k) 

5. INSURANCE 

5.1. Maintenance of Insurance Policies 

In addition to other insurance carried by Seller in accordance with this Agreement, Seller shall 
deliver to Buyer, at least fifteen (15) Days prior to the commencement of any work on the 
Facility, a certificate of insurance certifying Seller’s coverage under a liability insurance policy 
issued by an insurer acceptable to Buyer that is authorized to do business in the State of Florida 
with an AM Best rating of no less than A- and naming Seller as a named insured and Buyer as 
an additional insured, which policy shall contain a broad form contractual endorsement 
specifically covering liabilities arising out of the interconnection with the Facility, or caused by 
the operation of the Facility or by Seller’s failure to maintain the Facility in satisfactory and safe 
operating condition. 

The insurance policy providing such coverage shall provide comprehensive or commercial 
liability insurance, including bodily injury and property damage, in an amount not less than 
USD$1,000,000.00 for each occurrence. The required insurance policy shall he endorsed with a 
provision requiring the insurance company to notify Buyer at least thirty (30) Days prior the 
effective date of any cancellation or material change in the policy. 

Seller shall pay all premiums, deductibles and other charges due on said insurance policy and 
shall keep said policy in force during the Term of the Agreement. 

(a) 

(b) 

(c)  
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5.2. Maintenance of  “Occurrence” Form Policies 

The coverage required by this Section 5 and any “umbrella” or excess coverage shall be “occurrence” 
form policies. In the event Seller should have “claims-made” form coverage the retroactive date shall be the 
Effective Date and coverage shall be extended for two years following termination of this Agreement. Prior 
written approval of all “claims-made’’ policies must be obtained from Buyer. 

5.3. Policy Endorsements 

Seller shall cause its insurers to provide the following endorsement items in all comprehensive or 
commercial general liability and, if applicable, umbrella or excess liability policies required by this Section 5 
relating to the ownership, construction, operation and maintenance of the Facility: 

Buyer (including, without limitation, its directors, officers and employees) shall be an additional 
insured under such policies. 

The insurance shall be primary with respect to the interests of Buyer, its directors, officers, and 
employees, and any other insurance maintained by them shall be excess and not contributory 
with such policies. 

A cross liability clause substantially in form and to the effect set forth below shall be made a 
part of the policy: 

“In the event of Claims being made by reason of (i) personal andor bodily 
injuries suffered by any employee or employees of one insured hereunder for 
which another insured hereunder is or may be liable, or (ii) damage to property 
belonging to any insured hereunder for which another insured is or may he 
liable, then this policy shall cover such insured against whom a claim is made 
or may he made in the same manner as if separate policies had been issued to 
each insured hereunder, except with respect to the limits of insurance.” 

The insurer shall waive all rights of subrogation against Buyer and its officers, directors and 
employees. 

Notwithstanding any provision of the policy, the policy may not be cancelled, non-renewed or 
materially changed by the insurer without giving thirty (30) Days prior written notice to Buyer. 
All other terms and conditions of the policy shall remain unchanged. 

5.4. Endorsements to Fire and All Perils and Machinery Breakdown Policies 

Seller shall insure the Facility against all risks of physical loss or damage, including, without 
limitation, machinery breakdown, and cause its insurers andor insurance brokers to provide the 
endorsements referred to in Section 5.3(a), (b), (d) and (e) in such policies covering the Facility, as 
applicable, and such coverage and endorsements shall be reasonable and customary in the power 
generation industry for projects of the size and scope of the Facility and, further, shall cause its insurers 
and brokers to provide standard thirty (30) Day non-cancellation provisions in such policies naming 
Buyer as an additional named insured. 

5.5. Certificates of  Insurance 

(a) Seller shall cause its insurers or agents to provide Buyer with certificates of insurance 
evidencing the policies and endorsements required by this Section 5. 



If Seller is unable to obtain the insurance coverage required by this Section 5 ,  it shall promptly 
notify Buyer. 

Failure by Seller to obtain the insurance coverage or certificates of insurance required by this 
Section 5 shall not in any way relieve or limit obligations and liabilities of Seller under any 
provision of this Agreement. 

If Seller should fail to procure or maintain any insurance required pursuant to this Section 5, 
then Buyer shall have the right, but not the obligation, to procure such insurance and shall be 
entitled to recover the premiums paid for such insurance as if the same were a debt due and 
payable against any amounts owed to Seller pursuant to the terms of this Agreement. 

5.6. Insurance Reports 

Seller shall provide Buyer with copies of any technical underwriters' reports or other technical reports 
received by it from any insurer; provided, however, that Buyer shall not disclose such reports to any other 
Person except as necessary in connection with administration and enforcement of this Agreement or as may he 
required by any Governmental Agency or other relevant authority having jurisdiction over Buyer, and shall use 
and internally distribute such reports only as necessary in connection with the administration and enforcement of 
this Agreement. 

6. FACILITY CONSTRUCTION, COMMISSIONING AND OPERATION 

6.1. Construction of the Facility 

No later than one (1) Month after the Seller proceeds with construction of the Facility, and 
thereafter at monthly intervals, Seller shall report to Buyer on the construction of the Facility 
during the previous Month and shall provide progress reports and an updated completion 
schedule for the Facility. Such monthly reports shall provide a schedule showing items 
completed and to be completed and a time-frame within which Seller expects the items to be 
completed. Seller shall, from time to time, upon reasonable advance request from Buyer, meet 
with Buyer to discuss the progress of the construction of the Facility. 

Seller shall obtain any permits and land rights necessaly for the Facility configured substantially 
as set forth in Appendix 1. 

6.2. Commissioning Tests 

Seller shall give Buyer at least three (3) Months' prior notice of the Test Date and of any Tests 
relating to the Facility. Buyer's representatives shall have the right to be present at all such 
Testing that takes place. Seller shall promptly notify Buyer of any changes to the Test Date or 
the date of any Tests relating to the Facility in order that Buyer may arrange for its 
representatives to attend. 

The results of the Tests for Commissioning purposes shall determine the Committed Capacity. 
The Commissioning Test results shall he based on a test period of twenty-four (24) consecutive 
hours at the highest sustained net kW rating at which the Facility can operate without exceeding 
the design operating conditions, temperature, pressures, and other parameters defined by the 
applicable manufacturer(s) for steady state operations at the Facility (the "Committed Capacity 
Test Period). Unit auxiliaries, including, without limitation, heat exchangers, and other 
equipment required by law shall be in normal service during the Committed Capacity Test 
Period. The Capacity of the Facility shall be the minimum average hourly net output in kW 
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(generator output minus auxiliary) measured over the Committed Capacity Test Period. If the 
Test results demonstrate net electrical generating Capacity capable of being delivered to the 
Electrical Interconnection Point of less than 16 MW, then the Committed Capacity shall he set 
equal to the amount of net generating Capacity demonstrated by the Test, but not less than 14 
MW. If the Test results demonstrate net electrical generating Capacity capable of being 
delivered to the Electrical Interconnection Point of greater than 16 MW, then Seller, in its sole 
discretion, may establish the Committed Capacity at greater value up to and including the net 
generating Capacity demonstrated by the Test but not to exceed 20 MW. 

During the period ending two (2) years immediately following the Capacity Commencement 
Date, Seller may, on one occasion only, increase or decrease the initial Committed Capacity by 
no more than fifteen percent (ISYO) of the Committed Capacity established pursuant to the 
procedures set forth in Section 6.2(h) above. Seller shall give Buyer at least thirty (30) days 
written notice of any such increase or decrease in the Committed Capacity. Except during a 
Force Majeure Event, the Committed Capacity shall not be less than 16 MW, or greater than 20 
MW. It is further provided, however, that nothing herein shall prevent or limit the Parties, upon 
their mutual written agreement to same, from establishing a new Committed Capacity at any 
level that they mutually agree is appropriate and desirable under this Agreement. 

During a Force Majeure Event declared by Seller, Seller may temporarily redesignate the 
Committed Capacity for up to twenty-four (24) consecutive months; provided, however, that no 
more than one such temporary redesignation may be made by Seller within any twenty-four (24) 
month period, unless Buyer otherwise agrees to such additional temporary redesignation in 
writing. Within three (3) months after any such Force Majeure Event is cured, Seller may, on 
one occasion, and without penalty, designate a new Committed Capacity to apply for the 
remainder of the Term; provided, however, that such new Committed Capacity shall be at least 
seventy percent (70%) and no more than one hundred percent (100%) of the Committed 
Capacity at the time of the Force Majeure Event. Any temporary or final re-designation of the 
Committed Capacity pursuant to this Section must be directly attributable to the Force Majeure 
Event and of a magnitude commensurate with the scope and impact of the Force Majeure Event. 
Any Dispute regarding the amount of such temporary or final redesignation shall be settled in 
accordance with Section 16 of this Agreement. 

Energy produced prior to the Capacity Commencement Date shall be delivered by Seller to 
Buyer at the Electrical Interconnection Point, and Buyer shall purchase such Energy at Buyer’s 
actual As-Available Energy Rate. 

Buyer shall have the right to require that Seller, not more than twice in any twelve (12) Month 
period beginning with the Capacity Commencement Date, re-demonstrate the Capacity 
Commencement Status of the Facility within sixty (60) Days of the demand; provided, however, 
that such demand shall be coordinated with Seller so that the sixty (60) Day period for re- 
demonstration avoids, if practical, previously notified periods of Scheduled Maintenance 
Outages and Additional Maintenance Outages pursuant to this Section 6. 

6.3. Maintenance of the Facility 

(c) 

(d) 

(e)  

(f) 

Seller shall maintain all Facility equipment or cause the same to be maintained at all times in 
accordance with manufacturers’ recommendations and Prudent Utility Practices and otherwise in accordance 
with this Agreement. 
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6.4. Scheduled Maintenauce 

By October 1 of each year, Seller shall deliver to Buyer the projected operating schedule for the 
Facility for the next calendar year, including any Scheduled Maintenance Outages. Seller shall 
take manufacturers’ recommendations and Prudent Utility Practices into account when 
establishing the proposed schedule for Scheduled Maintenance Outages. Scheduled 
Maintenance Outages and/or Additional Maintenance Outages may not be scheduled during the 
Months of January, February, June, July, August, or September unless agreed to by Buyer in its 
sole discretion. 

Within thirty (30) Days of receiving the proposed operating schedule, including the Scheduled 
Maintenance Outages, Buyer may propose amendments thereto. Seller shall not unreasonably 
withhold its consent to Buyer’s proposed amendments, provided that, for the avoidance of 
doubt, it shall not be unreasonable for Seller to withhold its consent to any proposed 
amendments of Buyer that would be contrary to Prudent Utility Practices. 

In the event that Seller should reject any of Buyer’s proposed amendments as set forth in 
Section 6.4(b) above, Seller shall promptly notify Buyer of its reasons for such rejection, 
whereupon Seller and Buyer shall in good faith negotiate a reasonable alternative schedule. If 
agreement between the Parties is not reached within ten (IO) Days of receipt by Buyer of Seller 
rejection notice, Seller shall submit a final operating schedule based on Prudent Utility 
Practices, to the extent reasonably possible taking into account Buyer’s proposed amendments. 

After the operating schedule for the upcoming year is finalized, Seller may change such 
schedule, including the Scheduled Maintenance Outages, only if Buyer consents to the change 
acting in a commercially reasonable manner. 

6.5. Additional Maintenance Outages 

If the unavoidable need arises for Seller to conduct maintenance on the Facility in addition to the 
Scheduled Maintenance Outages (“Additional Maintenance Outages”), Seller shall notify Buyer of such 
maintenance, together with dates for carrying out such maintenance and the estimated duration of the work to be 
carried out. Seller and Buyer shall negotiate in good faith a reasonable schedule during which such Additional 
Maintenance Outages shall take place. If agreement is not reached within twenty (20) Days of initiating good 
faith negotiations, Seller shall prepare a schedule of such Additional Maintenance Outages based on Prudent 
Utility Practices taking into account the reasonable requests of Buyer to the extent reasonably possible. 

6.6. Access and Information 

Seller shall provide Buyer and its authorized agents, employees and inspectors with reasonable 
access to the Facility and data relating to the Facility. Buyer acknowledges that such access 
does not, except to the extent set forth herein, provide Buyer with the right to direct or modify 
the operation of the Facility in any way and further acknowledges that any exercise by Buyer of 
its rights under this Section 6.6 shall be at its own risk and expense. 

Any inspections or testing by Buyer shall not relieve Seller of its obligation to maintain the 
Facility. In no event shall any Buyer statement, representation, or lack thereof, either express or 
implied, relieve Seller of its exclusive responsibility for the Facility. Any Buyer inspection of 
property or equipment owned or controlled by Seller or any Buyer review of or consent to Seller 
plans, shall not be construed as endorsing the design, fitness or operation of the Facility 
equipment nor as a warranty or guarantee. 
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Seller shall reactivate the Facility at its own expense if the Facility is rendered inoperable due to 
actions of Seller or its agents or a Force Majeure Event. 

6.7. Permits: Compliance with Laws 

Seller shall acquire and maintain in effect for the Term all Governmental Approvals from all 
Governmental Agencies having jurisdiction over the Facility insofar as necessary (i) for the 
construction, operation, development and maintenance of the Facility in accordance with this 
Agreement and (ii) to permit the Facility to operate and for Seller to perform hereunder. Upon 
timely and reasonable request from Seller, Buyer may use, but shall not be obligated to use, 
commercially reasonable efforts to assist in procuring all Governmental Approvals for which 
Seller is responsible, provided that any reasonable expenses incurred hy Buyer in providing 
such assistance shall be reimbursed by Seller. 

Seller shall secure and maintain all Governmental Approvals and other Project Consents 
referenced in clause (a) above at its sole cost and expense. 

In the event that the Parties are required to make any regulatory filings or are subject to the 
jurisdiction of any regulatory authorities, including but not limited to the FPSC, then each of 
Seller and Buyer agrees to abide by any applicable regulatory rulings or orders issued by such 
authorities. 

Notwithstanding the foregoing, a Party shall not be deemed to be in breach of its obligations to 
acquire any Governmental Approvals or other Project Consents to the extent that such Party is 
in good faith contesting the application, interpretation, order or other legal direction that would 
mandate the obtaining of any such Governmental Approvals or other Project Consents. 

Seller shall at all times comply with all Applicable Laws to which it or any part of the Facility 
may he subject, including but not limited to (i) all environmental laws in effect during the Term 
and (ii) all Applicable Laws pertaining generally to Fuel storage, back-up or security or 
otherwise relating to the generation of electric power. Notwithstanding the foregoing, Seller 
shall not be deemed to be in breach of its compliance obligations with respect to any Applicable 
Laws to the extent that it is in good faith contesting the application, interpretation, order or other 
legal direction pursuant to which it would be rendered subject to any such Applicable Laws. 

6.8. Operating Parameters 

Seller agrees to operate the Facility in accordance with Prudent Utility Practices and in 
compliance with all Applicable Laws and Governmental Approvals (the “Operating 
Parameters”); provided that Seller shall: (a) have the sole responsibility to, and shall at its sole 
expense, operate and maintain the Facility in accordance with all requirements set forth in this 
Agreement, and (b) comply with reasonable requirements of Buyer regarding day-to-day or 
hour-by-hour communications with Buyer. Seller agrees to operate the Facility in such a 
manner that Energy delivered by Seller will meet all requirements for voltage level, harmonics, 
power factor, vars, ancillary services and other electrical specifications required by the 
Transmission Provider. 

Seller shall operate the Facility in accordance with Prudent Utility Practices and with all system 
protective equipment in service whenever the Facility is connected to, or is operated in parallel 
with, the Transmission System. Seller shall provide adequate system protection and control 
devices to ensure safe and protected operation of all energized equipment during normal testing 
and repair. The Facility’s protective equipment shall meet IEEE and industry standards. Seller 
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shall have qualified independent, third party personnel test, calibrate and certify in writing the 
proper functioning of all protective equipment at least once every twelve (12) months in 
accordance with Prudent Utility Practices. Seller shall perform a unit functional trip test after 
each overhaul of the Facility’s turbine, generator and boilers and shall provide results to Buyer 
in writing prior to returning the equipment to service. The specifics of the unit functional trip 
test will be consistent with Prudent Utility Practices. 

6.9. Seeurity 

(a) As security for the achievement of the Required Capacity Commencement Date and satisfactory 
performance of its obligations hereunder, Seller shall provide Buyer with either: (i) one or more 
unconditional, irrevocable, direct pay Letter(s) of Credit (as herein defined), with the costs 
associated with any such Letter of Credit to be borne by Seller, or (ii) cash deposits in the 
amounts specified in this Section 6.9. 

(b) As used herein, a “Letter of Credit” shall mean a standby letter of credit issued by U.S. 
commercial banks or a foreign banks having a licensed U.S. branch, provided that any such 
bank shall have a credit rating of at least A- from S&P or A3 from Moody’s (the “Issuer”) or 
such other banks that Buyer deems acceptable to Buyer in its sole commercially reasonable 
discretion based on Buyer’s review of such bank’s financial condition; and, provided further, 
that any such letter of credit shall be in a form reasonably acceptable to the Party in favor of 
whom it is being issued. 

For the period beginning one year from the final approval of this Agreement by the FPSC and 
continuing until the term of this contract, twenty-five years after the Ca aci Commencement 

(c) 

Date, Seller shall maintain a Letter of Credit in the amount of pty 
(d) Buyer shall have the right and Seller shall be required to monitor the financial condition of the 

Issuer(s) in the event any Letter of Credit is provided by Seller. In the event the Senior Debt 
Rating of any Issuer(s) has deteriorated to a level below the level stated in clause (b) of this 
Section 6.9, Buyer may require Seller to replace the Letter(s) of Credit. Replacement Letter(s) 
of Credit must meet the requirements listed in clause (b) of this Section 6.9 within ten (1  0) Days 
following written notification to Seller of the requirement to replace. 

(e) Failure by Seller to comply with the requirements of this Section 6.9 shall, absent a cure by 
Seller in accordance with Section 17 hereof, be grounds for Buyer to draw in full on the existing 
Letter of Credit and will constitute a Event of Default. In the case of any Seller Event of 
Default, Buyer shall be entitled immediately to receive, draw upon or retain, as the case may be, 
one hundred percent (100%) of the applicable security. 

6.10. Submission of Data 

(a) Seller shall submit or cause to be submitted to Buyer the following documents on or before the 
dates specified below: 

No later than Thirty (30) Days after the Financial Closing Date and ending on the 
Capacity Commencement Date, (A) monthly construction progress reports in such form 
as may be agreed to by the Parties, (B) such other reports as are submitted to Seller by 
the Independent Engineer, and (C) reports, when and as Seller becomes aware, of any 
new condition or event that may have a material adverse effect on the timely 
completion of the Facility. 
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No later than Thirty (30) Days prior to the Capacity Commencement Date, evidence 
demonstrating that Seller has obtained all Project Consents then required to be obtained 
for the ownership, operation and maintenance of, and the supply of Energy from, the 
Facility in accordance with this Agreement. 

On or before the Capacity Commencement Date, a certificate from the Independent 
Engineer to the effect that, based upon its monitoring and review of construction, the 
Facility has been constructed in all material respects in compliance with the 
specifications for the Facility such that it will operate in accordance with Prudent 
Utility Practices. 

As soon as available, but not later than Sixty (60) Days following the Capacity 
Commencement Date, two (2) copies of all results of Commissioning Tests performed 
on the Facility, including Tests of major equipment included in the Facility and the 
Transmission System. 

Upon request by the Buyer and at least Thirty (30) Days following the Capacity 
Commencement Date, one (1) copy, as received by Seller pursuant to the EPC Contract, 
of all manufacturers’ specifications and manufacturers’ operation manuals for all major 
items of equipment incorporated into the Facility. 

(b) The receipt of the above schedules, data, certificates and reports by Buyer shall not be construed 
as an endorsement by Buyer of the design of the Facility, does not constitute a warranty by 
Buyer as to the safety, durability or reliability of the Facility, otherwise relieve Seller of any of 
its obligations or potential liabilities under the Project Contracts or the Financing Documents or, 
except with respect to the obligations of Buyer to maintain the confidentiality of documents and 
information received by it, impose any obligation or liability on Buyer. 

7. FUEL 

7.1. Fuel Storage 

During the Term of this Agreement, Seller shall maintain sufficient Fuel at the Facility Site to deliver 
the Capacity and Energy associated with the Committed Capacity for an uninterrupted fourteen (14) day 
period. At Buyer’s request, Seller shall demonstrate this capability to Buyer’s reasonable satisfaction. 

8. ENVIRONMENTAL ATTRIBUTES 

8.1. Ownenhip 

Subject to the right of first refusal set forth in Section 8.2 below, Seller shall retain any and all rights to 
own and to sell any and all Environmental Attributes and Emission Reduction Credits associated with 
the Fuel consumed by the Facility and the generation of Energy by the Facility. 

8.2. Sale 

Seller hereby grants to Buyer an exclusive and irrevocable right of first refusal for Buyer to purchase the 
Environmental Attributes and Emissions Reduction Credits associated with the Fuel consumed by the Facility 
and the generation of Energy by the Facility. This right of first refusal shall terminate five (5) years from the 
Capacity Commencement Date, and the price and terms/conditions for such sale and purchase shall be as 
mutually agreed upon by the Parties. To exercise the right to purchase the Environmental Attributes and/or the 
Emissions Reduction Credits, Buyer must notify Seller in writing prior to the fifth anniversary of the Capacity 
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Commencement Date. To the extent Seller desires to sell the Environmental Attributes and Emissions 
Reduction Credits during such five ( 5 )  year period and prior to Buyer having exercised its right to purchase the 
Environmental Attributes and Emissions Reduction Credits, Seller shall notify Buyer in writing, shall provide to 
Buyer the bona fide offer for the sale of the same, and shall give Buyer the right to either purchase the 
Environmental Attributes and Emissions Reduction Credits at the same price as the bona fide offer, with terms 
and conditions to be negotiated at such time. 

9. SCHEDULING AND DELIVERY 

9.1. Energy Sale and Delivery 

In accordance with the terms and conditions hereof, commencing on the Capacity 
Commencement Date and continuing throughout the Term, Seller shall sell and deliver 
to the Electrical Interconnection Point, and Buyer shall purchase at the Electrical 
Interconnection Point, the Committed Capacity and all of the Energy produced by the 
Facility as required hereunder. 

Seller expressly agrees that it shall not be permitted to sell and deliver any energy produced at 
the Facility to any other third party without Buyer’s prior written consent. 

9.2. Scheduling 

Scheduling shall be on a “must-run’’ basis, except for Forced Outages, Scheduled Maintenance 
Outages, and Additional Maintenance Outages. At least thirty (30) Days prior to the anticipated 
Capacity Commencement Date, Seller shall provide Buyer with a good faith estimate of the 
quantity of Energy for the remainder of that year and, thereafter, by October 1 of each such 
Year, Seller shall provide Buyer with a good faith estimate of the quantity of Energy that Seller 
will deliver in each subsequent year. 

Seller shall provide to Buyer its good faith, non-binding estimates of the quantity of Energy to 
be delivered by Seller to the Interconnection Point for each week (starting on Sunday) by 4:OO 
p.m. Eastern Prevailing Time on the date falling at least three (3) Days prior to the beginning of 
that week. 

By 8:OO a.m. Eastern Prevailing Time on each Day, Seller shall submit a good faith schedule of 
the quantity of Energy to be supplied to Buyer for the next two (2) subsequent Days. 

If, at any time following submission of a good faith estimate to Buyer on the Day preceding the 
next subsequent Day, Seller becomes aware of any change to any of the values contained in the 
good faith estimate or predicts that such values will be subject to change before the end of the 
next subsequent Day, then Seller shall promptly notify Buyer of such change or predicted 
change. 

9.3. Forced Outages 

Seller shall notify Buyer by telephone call and/or via e-mail message (with confirmation to follow by 
written notice in each case) immediately upon discovering that the Facility is unable to deliver all or part of any 
Scheduled quantity of Energy due to a Forced Outage and, as soon as reasonably practicable following such 
discovery, shall notify Buyer in writing of its best estimate of the expected duration of such Forced Outage. 
Such estimate by Seller shall be based on the best information available to it. Should Seller expect any further 
changes in the duration of any such Forced Outage, it shall promptly notify Buyer of the same. 
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10. ELECTRICAL INTERCONNECTION; OTHER AGREEMENTS 

10.1. Electrical Interconnection Facilities 

Pursuant to the Electrical Interconnection and Operating Agreement, Seller shall secure. any and all 
Electrical Interconnection Facilities up to and including the Electrical Interconnection Point and shall assume all 
costs and expenses associated with the same, including any Transmission System network upgrade charges. 
Buyer shall be responsible for securing any transmission rights downstream of the Electrical Interconnection 
Point for Energy being transmitted on the Transmission System and Seller shall assume all costs and expenses 
associated with the same. 

10.2. Electrical Interconnection Point 

Seller shall deliver Energy into the Transmission System at the Electrical Interconnection Point. 

10.3. Risk of Loss 

Seller shall be deemed to he in exclusive control of the Capacity and Energy prior to and up to its arrival 
at the Electrical Interconnection Point and shall be responsible for any losses, costs, damages or injury arising 
therefrom. Buyer shall be deemed to be in exclusive control of the Capacity and Energy after its arrival at the 
Electrical Interconnection Point and shall be responsible for any losses, costs, damages or injury arising 
therefrom. 

10.4. Additional Agreements 

Seller hereby covenants to perform its obligations under any Project Contracts to which it is a 
party, and to indemnify Buyer against and hold Buyer harmless against any Claims, costs, 
losses and penalties sustained by Buyer as a consequence of a material breach by Seller of any 
Project Contract, except to the extent that any such Claims, costs, losses and penalties are. 
ultimately determined to have resulted from Buyer’s bad faith or gross negligence. 

(a) 

11. METERING 

Except as provided otherwise herein, the Parties agree that all requirements with respect to metering and 
Metering Equipment shall be set forth in the Electrical Interconnection and Operating Agreement. Seller shall be 
responsible for all metering costs in accordance with FPSC rules governing Qualifying Facilities. 

12. PAYMENTS 

12.1. Energy Payments 

Except as otherwise provided in this Agreement, for each Monthly Billing Period prior to the 
Capacity Commencement Date, Buyer shall pay Seller the Buyer’s actual avoided costs for all 
Energy delivered to the Electrical Interconnection Point, which costs shall be calculated by 
Buyer in accordance with the As-Available Energy Rate. The calculation of such payments due 
to Seller shall be based on the sum over all hours of the Monthly Billing Period of the product 
of each hour’s avoided Energy cost and the amount of Energy delivered to Buyer from the 
Facility for that hour. All purchases shall be adjusted for losses from the Point of Metering to 
the Electrical Interconnection Point. 

The calculation of payments to the Seller for energy delivered to Buyer on and after the 
Capacity Commencement Date shall be the sum, over all hours of the Monthly Billing Period, 
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of the product of (a) each hour’s Firm Energy Rate (6kWh); and (b) the amount of energy 
(kWh) delivered to Buyer from the Facility during that hour. 

For any period during which energy is delivered by the Seller to Buyer on and after the 
Capacity Commencement Date, the Firm Energy Rate in cents per kilowatt hour (6kWh) shall, 
on an hour-by-hour basis, be the lesser of (a) the As-Available Energy Rate and (b) the Avoided 
Unit Energy Cost. The Avoided Unit Energy Cost, in cents per kilowatt - hour ($kWh) shall be 
defined as the product of (a) the Avoided Unit Fuel Cost and (b) 10,760 BTUkWh; plus (c) 
0.9156 per kWh in mid-2014 dollars escalating annually at 2.25%. 

For the purposes of this Agreement, the Avoided Unit Fuel Cost shall be determined from gas 
prices published in Platts Inside FERC, Gas Market Report, first of the month posting for 
Florida Gas Transmission (“FGT”) Zone 3, plus other charges that FGT may apply. An 
estimated and indicative rate range of such other charges (as provided by FGT and expressed as 
a 100% LF Rate, includes a Reservation Charge and a basic Usage Charge) is $1.35NMBtu up 
to $l.SO/MMBtu. This estimated and indicative recourse rate range is set forth herein for 
informational purposes only, and is subject to change. The stated estimated and indicative 
recourse rate range does not include FGT’s Fuel Reimbursement Charge which is estimated to 
be approximately 3.41% based upon the historical calendar 2008 average. The estimated and 
indicative recourse rate does not include any surcharges (Le. ACA -$.0016/MMBtu or UFS or 
any other unspecified future surcharges). FGT’s Surcharges and Fuel Reimbursement Charge 
percentages are collected in accordance with the terms and conditions of FGT’s FERC approved 
tariff, in effect from time to time for service under FGT’s proposed Rate Schedule FTS-3 
which, at this time, has not been filed with or approved by the FERC. 

% 

12.2. Capacity 

Buyer agrees to pay Seller for the Capacity described in Section 6 in accordance with the rates 
and procedures contained in Appendixes 2 and 3 starting on the Capacity Commencement Date. 

12.3. Payments for Energy and Capacity 

Payments due Seller will be made monthly, and normally by the twentieth (206) Business Day 
following the end of the billing period. The megawatt-hours sold by Seller and the applicable 
avoided energy rate at which payments are being made shall accompany the payment to Seller. 

12.4. Payment Adjustment 

Payments to be made under this Section 12.4 shall, for a period of not longer than two (2) years, 
remain subject to adjustment based on billing adjustments due to error or omission hy either 
Party, provided that such adjustments have been agreed to between the Parties or resolved in 
accordance with the provisions of Section 16 hereof. 

12.5. Regulatory Changes 

Buyer’s payment obligations under this Agreement are expressly conditioned upon the mutual 
commitments set forth in this Agreement and upon Buyer being fully reimbursed for all 
payments to Seller through the Fuel Adjustment Clause (as herein defined) and the Capacity 
Cost Recovely Clause (as herein defined) or other authorized rates or charges, as proposed by 
Buyer in its sole discretion and approved by the FPSC. 

(a) 
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(b) For purposes of this Agreement, “Fuel Adjustment Clause” shall mean the clause set forth in 
FPSC Order No. 2515-A dated April 24, 1959, as may he amended, revised, and/or replaced 
from time to time by the FPSC. 

For purposes of this Agreement, “Capacity Cost Recovery Clause” shall mean the clause set 
forth in FPSC Order No. 25773 dated February 24, 1992, as may he amended, revised, andor 
replaced from time to time by the FPSC. Notwithstanding any other provisions of this 
Agreement, should Buyer at any time during the Term he denied authorization by FPSC (or any 
other regulatory bodies having future jurisdiction over Buyer’s rates and charges) to recover 
from its customers all payments required to be made to Seller under the terms of this 
Agreement, payments to Seller from Buyer shall he reduced accordingly. Neither Party shall 
initiate any action to deny recovery of payments under this Agreement and each Party shall 
reasonably defend all terms and conditions of this Agreement, including without limitation, the 
payment levels specified in this Agreement. Any amounts initially recovered hy Buyer from its 
ratepayers, which recovery is subsequently disallowed by FPSC and charged hack to Buyer, 
may he off-set or credited against subsequent payments made by Buyer for purchases from 
Seller or, alternatively, shall he repaid and returned by Seller to Buyer. If any disallowance is 
subsequently reversed, Buyer shall repay Seller such disallowed payments. Any repayments 
shall be with interest at a rate equal to the thirty (30) Day highest grade commercial paper rate 
as published in the Wall Sheet Journal on the first Business Day of each Month to the extent 
such payments and interest are recovered by Buyer. Such interest shall he compounded 
monthly. 

If Buyer elects to reduce payments to Seller pursuant to this Section , Seller may terminate this 
Agreement upon one hundred eighty (180) Days notice after such payment reductions to Seller 
take effect. 

12.6. Change in Environmental Law 

As used herein, “Change(s) in Environmental Law(s)” means: (i) the enactment, adoption, 
promulgation, implementation, or issuance of, or a new or changed interpretation of, any statute, 
rule, regulation, permit, license, judgment, order or approval by a governmental entity that 
specifically addresses environmental issues and that takes effect after the Effective Date; and 
(ii) the imposition on a Party by any governmental entity of any requirement with respect to 
compliance with the Clean Air Interstate Rule promulgated on May 12, 2005 (70 Fed. Reg. 
25,162) or the Clean Air Mercury Rule promulgated on May 18, 2005 (70 Fed. Reg. 28,606) 
and any re-promulgation or re-issuance of such rules in response to a petition for 
reconsideration or litigation challenging such rules, regardless of the date on which such 
requirements are imposed. 

The Parties acknowledge that Change(s) in Environmental Law(s) could significantly increase 
the costs of complying with the terms of this Agreement (“Increased Environmental Costs”) and 
agree that, if any Change(s) in Environmental Law(s) should increase(s) a Party’s cost of 
performing its obligations under this Agreement above the threshold amount set forth in 
Sectionl2.6(c) below, the Party affected by such Change(s) in Environmental Law(s) may avail 
itself of the remedies set forth in Section 12.6(d) below as its sole and exclusive remedies for 
such Change(s) in Environmental Law(s). 

The Parties recognize and agree that certain Change(s) in Environmental Law(s) may occur that 
do not rise to a level that the Parties desire to impact this Agreement. Accordingly, the Parties 
agree that for the purposes of this Agreement, Change(s) in Environmental Law(s) will not be 
deemed to have occurred unless the Increased Environmental Costs resulting from any single 

(c) 

(d) 

(a) 

(b) 

(c) 
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such Change(s) in Environmental Law(s) exceed - in the aggregate during 
the Term. Notwithstanding the foregoing, Seller shall be responsible for any and all costs 
relating to the operation and maintenance of the Facility, including, without limitation, 
environmental compliance costs. 

If a Party's Increased Environmental Costs should demonstrably exceed the threshold 
requirements set forth in Section 12.6(c) above, the Parties may renegotiate the terms of this 
Agreement. In the event the non-affected Party does not agree, in its sole discretion, to 
renegotiate this Agreement, then the affected Party may terminate this Agreement upon one 
hundred and eighty (1  80) Days written notice to the other Party in the manner provided for in 
Section 18.3. 

12.7. Survival on Termination 

(d) 

The provisions of this Section 12 shall survive the repudiation, termination or expiration of this 
Agreement for so long as may be necessary to give effect to any outstanding payment 
obligations of the Parties due and payable prior to any such repudiation, termination or 
expiration. 

13. BILLING AND PAYMENT 

13.1. 

Buyer shall read or have read on its behalf the Metering Equipment at the Electrical 
Interconnection Point at midnight Eastern Prevailing Time on the last Day of each Month, 
unless otherwise mutually agreed by the Parties. 

Statements and Payment of Electricity Payments 

Payments due shall he determined and adjusted in accordance with Section 12.1, Appendixes 2 
and 3. 

From and after the Capacity Commencement Date, Buyer shall pay to Seller, monthly 
in arrears, payments in accordance with the provisions of clause (c) below. 

(ii) Prior to the Capacity Commencement Date, Buyer shall pay to Seller, monthly in 
arrears in accordance with the provisions of clause (d) below, for all Energy delivered 
to Buyer. 

On or before the twentieth (20") Business Day of each Month following the Month in which the 
Capacity Commencement Date occurs Buyer shall prepare an invoice showing the Payment 
payable by Buyer pursuant to this Agreement (in Dollars) to Seller for the preceding Month. 
Each such invoice shall show information and calculations, in reasonable detail. 

Beginning with the first Month following the Month in which the first unit of the Facility has 
been Commissioned until an invoice is required to be prepared pursuant to clause (c) 
aforementioned, Buyer shall prepare an invoice showing the charges for Energy payable to 
Seller for the preceding Month in accordance with FPSC Rule 25-17.0825, F.A.C., which 
invoice shall show information and calculations in reasonable detail. 

Buyer shall, subject to Section 13.7, pay all invoices on or before the twentieth Business Day of 
the month. If Buyer should dispute a portion of the charges set forth on any invoice, it shall pay 
only those amounts not in dispute by the applicable Due Date. 
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(f) AI1 payments specified in this Section 13.1 shall be made to an account designated by Seller and 
notified to Buyer. 

13.2. Miscellaneous Payments 

Any amounts due to either Seller or Buyer under this Agreement, other than those specified in Sections 
13.1 above, shall be paid within twenty (20) Days following receipt by the other Party of an itemized 
invoice from the Party to whom such amounts are due setting forth, in reasonable detail, the basis for 
such payment. 

13.3. Currency and Timing of Payment 

Notwithstanding anything contained in this Agreement: 

(a) all payments to be made by either Seller or Buyer under this Agreement shall be made in 
Dollars in immediately available cleared funds by wire transfer into the relevant account 
specified in this Agreement or, if no account is specified, into the account designated by the 
receiving Party; and 

any payment that becomes due and payable on a Day that is other than a Business Day shall be 
paid on the next Business Day. 

13.4. Records 

Generally Accepted Accounting Principles (GAAP) and SEC rules can require the Buyer to 
evaluate various aspects of its economic relationship with the Seller, e.g., whether or not the 
Buyer must consolidate the Seller’s financial information. In order to determine whether 
certain GAAP is applicable, the Buyer may need access to the Seller’s financial records and 
personnel in a timely manner after the Effective Date. In the event that Buyer, in its sole 
discretion, determines that consolidation or other incorporation of the Seller’s financial 
information is necessary or prudent under GAAP, Seller shall provide Buyer with the following 
for each calendar quarter in the Term, within 90 days after quarter e n d  
(a) 
(b) 
(c) 

(b) 

Complete financial statements, including notes, for such quarter on a GAAP basis; 
Financial schedules underlying the financial statements; and 
Access to records and personnel to enable Buyer’s independent auditor to conduct 
financial audits (in accordance with generally accepted auditing standards) and internal 
control audits (in accordance with Section 404 of the Sarbanes-Oxley Act of 2002). 

Any information provided to the Buyer pursuant to this section shall be considered confidential 
in accordance with the terms of this agreement and shall only be disclosed as required by 
GAAP. The information will only be used for financial statement purposes and shall not he 
otherwise shared with internal or external parties. 

13.6 Default Interest 

Except where payment is the subject of a bona fide Dispute (in which case it shall be treated 
under Section 13.7 below), if any payment due from Buyer to Seller or from Seller to Buyer 
under this Agreement shall not be paid when due then, in addition to such unpaid amount, 
interest shall be due and payable thereon. Applicable interest shall be calculated at the Interest 
Rate, and shall continue to accrue from the date on which such payment became overdue to and 
until the date such payment is made in full (both dates inclusive). 
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13.7. Disputed Items 

(a) Either Party (the “Disputing Party”) may dispute in good faith the accuracy of a reading of the 
Metering Equipment and/or the accuracy of an invoice. Where a reading or bill is the subject of 
a Dispute in good faith, the Disputing Party shall in accordance with Section 16 hereof give 
written notice to the other Party within ten (10) Days after the delivery of the invoice or 
statement by the other Party, together with details of its reasons for such Dispute. Such Dispute 
shall be addressed in accordance with Section 16. 

13.8. Statement Errors 

In the event that either Party becomes aware of any error in any statement, such Party shall, 
immediately upon discovery of the error, notify in writing the other Party of such error and shall 
rectify such error (whether in the form of an underpayment or overpayment) within thirty (30) 
Days of such notification. 

13.9. Taxes 

Seller shall pay or cause to be paid any public utility taxes or taxes on revenue imposed upon it 
in the State of Florida and shall pay or cause to be paid all Taxes on or with respect to the sale 
of Energy pursuant to this Agreement. 

Buyer shall pay or cause to be paid all Taxes (other than those referenced in clause (a) 
above) on or with respect to the sale of Energy pursuant to this Agreement. 

If a Party is required to remit or pay Taxes that are the other Party’s responsibility hereunder, 
such Party shall promptly reimburse the other for such Taxes. The Parties shall use all 
reasonable efforts to administer this Agreement and implement the provisions hereof in a 
manner that will minimize Taxes due and payable by all Parties. 

The Parties shall provide each other, upon written request, with copies of any documentation 
that may be reasonably necessary in the ordinary course of any inter-governmental, state, local, 
municipal or other political subdivision tax audit. 

13.10. Survival on Termination 

The provisions of this Section 13 shall survive the repudiation, termination or expiration of this 
Agreement for so long as may be necessary to give effect to any outstanding payment obligations 
of the Parties that became due and payable prior to any such repudiation, termination or expiration. 

14. FORCE MAJEURE 

14.1. 

A “Force Majeure Event” shall mean an event or circumstance that is not reasonably 
foreseeable, is beyond the reasonable control of and is not caused by the negligence or lack of 
due diligence of the affected Party or its contractors or suppliers and adversely affects the 
performance by that Party of its obligations under or pursuant to this Agreement. Such events 
or circumstances may include, but are not limited to: actions or inactions of civil or military 
authority (including courts and governmental or administrative agencies), acts of God, war, riot 
or insurrection, terrorism, blockades, embargoes, sabotage (including, but not limited to, arson 
and vandalism), epidemics, explosions and fires not originating in the Facility or caused by its 

Definition of Force Majeure Event 

(a) 
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operation, hurricanes, floods, strikes, lockouts or other labor disputes (not caused by the failure 
of the affected Party to comply with the terms of a collective bargaining agreement).Equipment 
breakdown or the inability of Seller to use equipment due to its design, construction, operation, 
maintenance, the inability of Seller to meet regulatory standards, or failure by Seller to obtain 
on a timely basis and maintain a necessary permit or other regulatory approval, shall not be 
considered a Force Majeure Event. 

Except as otherwise provided in this Agreement, each Party shall be excused from performance 
only to the extent non-performance was caused by a Force Majeure Event. 

14.2. 

If Seller should suffer a Force Majeure Event that reduces the generating capability of the 
Facility below the Committed Capacity, Seller may, upon notice to Buyer, temporarily adjust 
the Committed Capacity as a result of such event. Such adjustment shall he effective upon the 
first Day immediately following Buyer’s receipt of such notice or such later date as may he 
specified by Seller. Such adjustment shall not exceed the minimum amount necessary to 
accommodate the Force Majeure Event, and in accordance with the other limitations set forth in 
this Agreement. 

If the Facility should be rendered completely inoperative as a result of a Force Majeure Event, 
Seller shall temporarily set the Committed Capacity at 0 kW until such time as the Facility can 
partially or fully operate at the Committed Capacity that existed prior to the Force Majeure 
Event. 

Upon the cessation of a Force Majeure Event or upon its cure, the Committed Capacity shall be 
restored to the Committed Capacity that existed immediately prior to such Force Majeure Event. 
Notwithstanding any other provisions of this Agreement, upon such cessation or cure, Buyer 
shall have the right to require a Committed Capacity test to demonstrate the Facility’s 
compliance with the requirements of this Section. Any Committed Capacity test required by 
Buyer under this Section shall be in addition to any Committed Capacity test required under any 
other Section. 

(b) 

Effect of a Foree Majeure Event 

(a) 

(b) 

(c) 

(d) Seller shall be solely responsible for and pay the costs necessary to reactivate the Facility and/or 
the interconnection with the Transmission Provider’s system as a result of the Force Majeure 
event. 

14.3. Notification Obligations 

In the event of any delay or nonperformance resulting from a Force Majeure Event, the Party claiming 
that a Force Majeure Event has occurred shall notify the other Party in writing, within five ( 5 )  Days of such 
occurrence, of the nature, cause, date of commencement thereof and the anticipated duration, and shall indicate 
whether any deadlines or date(s) imposed hereunder may be affected thereby. The suspension of performance 
shall be of no greater scope and of no greater duration than the cure for the Force Majeure Event requires. A 
Party claiming that a Force Majeure Event has occurred shall not be entitled to any relief therefore unless and 
until notice is provided. The Party claiming that a Force Majeure Event has occurred shall notify the other Party 
of the cessation of the Force Majeure Event or of the conclusion of the affected Party’s cure for the Force 
Majeure Event, in either case within two (2) Business Days thereof. 

14.4. Duty to Mitigate 

The Party claiming that a Force Majeure Event has occurred shall use its best efforts to cure the cause(s) 
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preventing its performance of this Agreement; provided, however, that the settlement of strikes, lockouts and 
other labor disputes shall be entirely within the discretion of the affected Party and such Party shall not be 
required to settle such strikes, lockouts or other labor disputes by acceding to demands which such Party deems 
to be unreasonable. The Party claiming the Force Majeure shall keep the other Party advised as to the 
continuance of the Force Majeure event. If an event of Force Majeure persists for a continuous period of at least 
six (6) months, then the Party not claiming Force Majeure shall have the right, in its sole and unfettered 
discretion, to terminate this Agreement upon giving written notice to the other Party thirty (30) days in advance 
of the date of termination (which may be as early as the six (6) month anniversary of the Force Majeure event). 
Upon such termination becoming effective, neither Party shall have any further liability nor obligation to the 
other Party arising under or related to this Agreement, except as otherwise provided for in this Agreement. 

15. LIABJLITY AND INDEMNIFICATION 

15.1. Limitation of Liability 

THE PARTIES AGREE THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES, 
INCLUDING WITHOUT LIMITATION DETERMINATION OF LIQUIDATED DAMAGES, PROVIDED 
FOR IN THIS AGREEMENT ARE REASONABLE AND SATISFY THE ESSENTIAL PURPOSES HEREOF 
FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS REMEDY OR MEASURE OF 
DAMAGES 1s PROVIDED, SUCH EXPRESS REMEDY OR MEASURE OF DAMAGES SHALL BE THE 
SOLE AND EXCLUSIVE REMEDY, THE OBLIGOR’S LIABILITY SHALL BE LIMITED AS SET FORTH 
IN SUCH PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE 
WANED. IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY HEREIN PROVIDED, THE 
OBLIGORS LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT 
ACTUAL DAMAGES SHALL BE THE SOLE AND EXCLUSNE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. NEITHER PARTY NOR THEIR 
AFFILIATES SHALL BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR 
INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, EVEN IF 
SUCH DAMAGES ARE ALLOWED OR PROVIDED BY STATUTE, IN TORT OR CONTRACT, OR 
OTHERWISE. TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE ACTUAL DAMAGES ARE DIFFICULT OR 
IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN ADEQUATE REMEDY IS 
INCONVENIENT AND THE LIQUIDATED DAMAGES DO NOT CONSTITUTE A PENALTY AND ARE 
A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

EACH PARTY HEREBY IRREVOCABLY WANES, TO THE FULLEST EXTENT PERMITTED 
BY APPLICABLE LAW, ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING 
ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS 
CONTEMPLATED BY THIS AGREEMENT. EACH PARTY FURTHER WANES ANY RIGHT TO 
CONSOLIDATE ANY ACTION IN WHICH A JURY TRIAL HAS BEEN WANED WITH ANY OTHER 
ACTION IN WHICH A JURY TRIAL CANNOT BE OR HAS NOT BEEN WAIVED. 

15.2. Indemnification 

Each Party (the “Indemnifying Party”) agrees to indemnify, defend and hold harmless the other Party, 
and each of the other Party’s Affiliates, directors, officers, employees, agents and permitted assigns 
(collectively, the “Indemnified Party”), from and against any and all Claims, losses, liabilities, damages, 
judgments, awards, fines, penalties, costs and expenses (including reasonable attorneys’ fees and disbursements) 
directly incurred in connection with or directly arising from or out of: (i) any breach of representation or 
warranty or failure to perform any covenant or agreement in this Agreement by said Party; (ii) any violation of 
applicable law, regulation or order by said Party; and/or (iii) any Claims by a third party arising out of any act or 
omission by said Party. 
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The Indemnified Party shall promptly notify the Indemnifying Party of any claim or proceeding in 
respect of which it seeks to be indemnified. Such notice shall be given in writing as soon as reasonably 
practicable after the Indemnified Party becomes aware of such claim or proceeding. Failure to give such notice 
shall not excuse an indemnification obligation except to the extent failure to provide notice adversely affects or 
prejudices the Indemnifying Party’s interests. The Indemnifying Party shall assume the defense thereof with 
counsel designated by the Indemnifying Party; provided, however, that if the defendants in any such action 
include both the Indemnified Party and the Indemnifying Party and the Indemnified Party reasonably concludes 
that in the context of such indemnification there may be legal defenses available to it that are different from or 
additional to, or inconsistent with, those available to the Indemnifying Party, the Indemnified Party shall have 
the right to select and be represented by separate counsel; provided however, the foregoing shall not preclude 
the Indemnified Party from otherwise participating in any such proceeding at its own expense. If the 
Indemnifying Party fails to assume the defense of a claim, the indemnification of which is required under this 
Agreement, the Indemnified Party may, at the expense of the Indemnifying Party, contest, settle, or pay such 
claim; provided, however, that settlement or full payment of any such claim may be made only with the 
Indemnifying Party’s consent or, absent such consent, written opinion of the Indemnified Party’s counsel that 
such claim is meritorious or warrants settlement. 

All indemnity rights shall survive the expiration or any sooner termination of this Agreement in full for 
a period of twenty-four (24) months after the expiration date or effective date of such termination. 

16. RESOLUTION OF DISPUTES 

16.1. Notice of Dispute 

In the event that any dispute (including payment dispute), controversy or claim arising out of or relating 
to this Agreement or the breach, termination or validity thereof should arise between the Parties (a “Dispute”), 
the Party wishing to declare a Dispute shall deliver to the other Party a written notice identifying the disputed 
issue. 

16.2. Resolution by Parties 

Following delivery and receipt of a notice of Dispute, executives of both Parties shall meet at a mutually 
acceptable time and place within ten (IO) Business Days after receipt of such notice and thereafter as often as 
they reasonably deem necessary, to exchange relevant information and to attempt to resolve the Dispute. In 
such meetings and exchanges, a Party shall have the right to designate as confidential any information that such 
Party offers. If the matter has not been resolved in the aforementioned manner within thirty (30) Days of the 
disputing Party’s notice having been issued, or if the Parties fail to meet within ten (IO) Business Days as 
required above, either Party may initiate binding arbitration in St. Petersburg, Florida, as hereafter provided. 
The binding arbitration proceeding shall be conducted in accordance with the then current American Arbitration 
Association’s (“AAA”) Large, Complex Commercial Rules or other mutually agreed upon procedures. 

17. TERMINATION AND DEFAULT PROVISIONS 

17.1. Events of Default 

Events of Defaults. An “Event of Default” shall mean, with respect to a Party (such Party, the 
“Defaulting Party”), the occurrence of any one or more of the following: 

a) 

b) 

The failure to make, when due, any payment required pursuant to this Agreement if such failure is not 
remedied within twenty-five (25) Business Days after the Defaulting Party’s receipt of written notice; 

Any representation or warranty made by such Party herein is false or misleading in any material respect 
when made or when deemed made or repeated; 
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c) Except to the extent constituting a separate Event of Default or if the failure is excused by Force 
Majeure or as provided for under 17.l(a) above as related to any payments required under the 
Agreement, the failure to perform any significant or material covenant or obligation set forth in this 
Agreement if such failure is not remedied within thirty (30) days after the Defaulting Party’s receipt of 
written notice; 

d) Such Party becomes Bankrupt; 

e) 

t) 

The Party transfers or assigns or otherwise conveys any of its rights or obligations under this 
Agreement to another Person in violation of the terms and conditions of this Agreement; 

Seller consolidates or amalgamates with, or merges with or into, or transfers all or substantially all of 
its assets to, another entity and, at the time of such consolidation, amalgamation, merger or transfer, (i) 
the resulting, surviving or transferee entity fails to assume all the obligations of Seller under this 
Agreement to which it or its predecessor was a party by operation of law or pursuant to an agreement 
reasonably satisfactory to the other Party, or (ii) the creditworthiness of the Party or the resulting, 
surviving, transferee or successor entity is materially weaker than that of the Party or such guarantor, as 
the case may be, immediately prior to such action; or (iii) the benefits of any guaranty fail to extend 
(without the consent of the other Party) to the performance by such resulting, surviving, transferee or 
successor entity of its obligations under this Agreement; and, 

The occurrence and continuation of a default, Event of Default or other similar event in respect of a 
Party (such Party, the Defaulting Party hereunder) under one or more agreements or instruments, 
individually or collectively, relating to indebtedness for any amount of borrowed money resulting in 
such indebtedness becoming immediately due and payable. 

g) 

17.2. Default Actions 

Upon the occurrence of any of the Events of Default in Section 17.1, the non-Defaulting 
Party may, at its option: 

17.2.1 immediately terminate this Contract, without penalty or further obligation, by 
written notice to the Defaulting Party, and offset against any payment@) due 
from non-Defaulting Party to the Defaulting Party, any monies otherwise due 
from the Defaulting Party to the non-Defaulting Party; 

17.2.2 exercise any other remedy(ies) which may be available to the non-Defaulting 
Party at law or in equity. 

Termination shall not affect the liability of either Party for obligations arising prior to 
such termination or for damages, if any, resulting from any breach of this Contract. 

17.3 Other Rights and Remedies 

Upon the breach by either Party hereto of any obligation, covenant or warranty hereunder, the Party 
damaged by any such Event of Default may in its sole discretion, in addition to exercising any other remedies 
provided for hereunder, proceed in accordance with Section 16 to protect and enforce its rights, to recover any 
damages to which it may be entitled (including all costs and expenses reasonably incurred in the exercise of its 
remedy). 
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18. MISCELLANEOUS PROVISIONS 

18.1. Confidentiality 

Protected Information. Except as otherwise set forth in this Agreement, neither Party shall publish, 
disclose, or otherwise divulge any term or condition of this Agreement and, without limitation, any information 
relating to any transaction or documents exchanged between the Parties in connection with this Agreement (such 
information, the “Protected Information”) to a third person (other than the Party’s employees, Affiliates, lenders, 
counsel, accountants or advisors who have a need to know such information and have agreed to keep such terms 
confidential), at any time during or for two (2) years after the expiration or early termination of this Agreement, 
without the other Party’s prior written consent. Each Party shall be entitled to all remedies available at law or in 
equity (including but not limited to specific performance and/or injunctive relief) to enforce, or seek relief in 
connection with, this confidentiality obligation. 

Non-Confidential Information. The following shall not be considered Protected Information, and receiving 
Party shall not be limited in the use or disclosure of the following information: (a) information which is or 
becomes part of the public domain through no act or omission of receiving Party; (b) information which 
demonstrably was known or was in the possession of receiving Party without obligation to maintain 
confidentiality prior to the Effective Date of this Agreement; (c) information which is subsequently rightly 
received by receiving Party from a third party who is not bound to maintain such information as confidential; (d) 
information independently developed by the receiving Party without reference to the Protected Information 
received under this Agreement; and/or, (e) information required to be disclosed by Buyer for its compliance 
obligations to the Commission and/or pursuant to the Act. Further, notwithstanding anything to the contrary, 
either Party may disclose to the public and third parties, at any time and from time-to-time, the following 
information in connection with the Parties’ respective renewable energy business operations and management, 
technical evaluation, educational, public relations, and promotional programs: the name of the Parties and the 
fact the Parties have entered into this Agreement for the sale and purchase of renewable power generated by the 
Facility, a description of the type of renewable energy technology used at the Facility, the Capacity of the 
Facility, and the amount of Energy actually generated by the Facility and/or delivered to Buyer. 

Return of Confidential Information. Upon request of disclosing Party, receiving Party shall either (i) return 
the Protected Information, including all copies, or (ii) destroy the Protected Information, including all copies, 
and present written assurances of the destruction to disclosing Party. Notwithstanding the foregoing, both 
Parties acknowledge that Protected Information transferred and maintained electronically (including e-mails) 
may be automatically archived and stored by Receiving Party on electronic devices, magnetic tape, or other 
media for the purpose of restoring data in the event of a system failure (collectively, “Back-up Tapes”). 
Notwithstanding the terms of this Agreement, in no event shall Receiving Party be required to destroy Protected 
Information stored on Back-up Tapes; provided, however, any Protected Information not returned or destroyed 
pursuant to this Section shall be kept confidential for the duration of its existence. Furthermore, the Parties 
agree that receiving party may retain one (1) copy of such Protected Information in receiving Party’s files for 
audit and compliance purposes for the duration of its existence; provided, however, such Protected Information 
shall be kept confidential for the duration of its existence in accordance with the terms of this Agreement. 

Reauired Disclosures. Notwithstanding the confidentiality requirements set forth herein, a Party may, 
subject to the limitations set forth herein, disclose Protected Information to comply with the Act, any other 
applicable Requirement of Law, or any exchange, control area or independent system operator rule, in response 
to a court order, in connection with any court or regulatory proceeding, or as otherwise required by any 
Requirement of Law. Such disclosure shall not terminate the obligations of confidentiality unless the Protected 
Information thereafter falls within one of the exclusions of this Agreement. To the extent the disclosure of 
Protected Information is requested or compelled as set forth above, the receiving Party agrees to give disclosing 
Party reasonable notice of any discovery request or order, subpoena, or other legal process requiring disclosure 
of any Confidential Information. Such notice by the receiving Party shall give disclosing Party an opportunity, 
at disclosing Party’s discretion and sole cost, to seek a protective order or similar relief. If such protective order 
or other appropriate remedy is not sought and obtained within at least thirty (30) days of receiving Party’s 
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notice, receiving Party shall disclose only that portion of the Protected Information that is required or necessary 
in the opinion of receiving Party’s legal counsel; provided, however, receiving Party shall use reasonable efforts 
to obtain assurances that confidential treatment will be accorded to any Confidential Information so disclosed. 
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18.2. Notiees 

All notices or other communications to be given or made hereunder shall be in writing, shall be 
addressed for the attention of the Persons indicated below, and shall be delivered personally or 
sent by a nationally recognized overnight courier service or facsimile. The addresses of the 
Parties and their respective facsimile numbers shall be: 

(a) 

If to Buyer: 

with a copy to: 

If to Seller: 

with a copy to: 

Progress Energy Florida, Inc. 
299 First Avenue North, PEF155 
St. Petersburg, Florida 33701 
Attn: Cogeneration Manager 
Telephone: (727) 820-4597 
Facsimile: (727) 820-4598 

Progress Energy Florida, Inc. 
299 First Avenue North, PEF 15 1 
St. Petersburg, Florida 33701 
Atmi General Counsel 
Telephone: (727) 820-5587 
Facsimile: (727) 820-4598 

Hathaway Renewable Energy, Inc. 
45 Franks Road 
Leoma, Tennessee 38468 
Attn:Kevin Hathaway 
Telephone: (93 1) 852-4060 
Facsimile: (93 1) 852-4160 

Hathaway Renewable Energy, Inc. 
P.O. Box 356 
Leoma, Tennessee 38468 
Attn: Laura Hathaway 
Telephone: (93 1) 852-4060 
Facsimile: (93 1) 852-4160 

Except as otherwise expressly provided in this Agreement, all notices shall be deemed to be delivered 
(i) when delivered by hand or by overnight courier, or (ii) if received during business hours on a Business Day 
for the receiving Party, when transmitted by facsimile to the receiving Party’s facsimile number and, if received 
after business hours or on a Day that is not a Business Day for the receiving Party, on the receiving Party’s first 
Business Day following the date transmitted by facsimile to the receiving Party’s facsimile number. Any notice 
given by facsimile shall be confirmed in writing, delivered personally or sent by courier, but the failure to so 
confirm shall not void or invalidate the original notice if it is in fact received by the Party to whom it is 
addressed. 

(b) Either Party may by written notice change the address, addressee and/or facsimile number to 
which such notices and communications to it are to be delivered or mailed. 
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18.3. Waiver 

No waiver hy either Party of any default hy the other Party in the performance of any of the 
provisions of this Agreement shall operate or be construed as a waiver of any other or further 
default or defaults whether of a like or different character nor shall it he effective unless in 
writing duly executed by a duly authorized representative of such Party. 

Neither the failure hy a Party to insist on any occasion upon the performance of the terms, 
conditions and provisions of this Agreement nor time or other indulgence granted by one Party 
to the other shall act as a waiver of such breach nor as an acceptance of any variation or as the 
relinquishment of any such right or any other right hereunder. 

18.4. Relationship of the Parties 

In executing this Agreement, Buyer does not, nor should it he construed to, extend its credit or financial 
support for the benefit of any third parties lending money to or having other transactions with Seller or any 
assignee of this Agreement, nor does it create any third party beneficiary rights with respect thereto. Nothing 
contained in this Agreement shall be construed to create an association, trust, partnership, or joint venture 
between the Parties. 

18.5. No Third Parties 

Other than as specified in the assignment provisions contained in Section 18.8 below, this Agreement is 
intended solely for the benefit of the Parties and nothing in this Agreement shall be construed as creating any 
duty to, standard of care with reference to, or any liability to, or conferring any right of suit or action on any 
Person not a Party to this Agreement. 

18.6. Further Assurances 

If, after the execution hereof, it should prove necessary and proper to execute any additional documents 
or to take further action to effectuate the intent of this Agreement, the Parties agree to take such action so long 
as it is reasonable. 

18.7. Assignment and Security 

Neither Party shall have the right to assign its obligations, benefits, and duties without the written 
consent of the other Party, which shall not he unreasonably withheld or delayed; provided, however, that Seller 
may pledge its interests herein in favor of any Financing Parties who are parties to the Financing Documents. 

18.8. Choice of Law and Venue. 

This Agreement shall he governed by and construed in accordance with the laws of the State of Florida, 
without reference to its conflict of laws rules or any principles that would trigger the application of any other 
law. Any action brought pursuant to this Agreement shall be brought in Pinellas County, Florida. 

18.9. Severability 

If any term or provision of this Agreement should be held by any court or other authority of competent 
jurisdiction to he invalid, void, or unenforceable, the remainder of this Agreement will remain in full force and 
effect and will in no way be adversely affected; provided, however, that the severance of such term or provision 
does not render the performance of a Party’s material obligations impracticable or impossible. 
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18.10. Amendments 

This Agreement may be amended only by written agreement among the Parties. 

18.11. Counterparts 

This Agreement may be executed in two (2) or more counterparts, all of which will be considered one 
and the same Agreement and each of which will be deemed an original. 

18.12. Entire Agreement 

This Agreement is intended by the Parties as the final expression of their agreement, is intended also as 
a complete and exhaustive statement of their agreement with respect to the subject matter contained herein, and 
supersedes any previous agreements or understandings between the Parties. 
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IN WITNESS WHEREOF, the Parties have executed and delivered this Agreement as of the date first 
above written. 

FLORIDA POWER CORPORATION d/b/a 
PROGRESS ENERGY FLORIDA, INC., a 
Florida forporntion 

HATHAWAY RENEWABLE ENERGY, INC., 
a Tennessee Corporation qualified in Florida 

By: 
Name: Kevin W. Hathaw6 
Title: President 
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APPENDIX 1 

FACILITY CONFIGURATION 
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APPENDIX 2 

MONTHLY CAPACITY PAYMENT CALCULATION 

A. After six months of operation from the Capacity Commencement Date, in the event that the 
Annual Capacity Billing Factor ("ACBF"), as defined below, is less than or equal to 74%, then 
no Monthly capacity Payment shall be due. That is: 

MCP = 0 

B. In the event that the ACBF is greater than 74% but less than 94%, then the Monthly Capacity 
Payment shall be calculated by using the following formula: 

MCP = BCR . [ 1-[5 x (0.94 - ACBF)]] . CC 

C. In the event that the ACBF is equal to or greater than 94%, then the Monthly Capacity Payment 
shall be calculated by using the following formula: 

MCP = BCR . CC 

Where: 

cc = Committed Capacity in kW. 

ACBF = Annual Capacity Billing Factor. This 12 month rolling average shall 
be defined as the Energy actually received by Buyer for the 12 
consecutive months preceding the date of calculation excluding any 
Energy received during a Force Majeure Event in which the 
Committed Capacity is temporarily set equal to 0 kW, divided by the 
product of the Committed Capacity and the number of hours in the 
12 consecutive months preceding the date of calculation excluding 
the hours during a Force Majeure Event in which the Committed 
Capacity is temporarily set equal to 0 kW. If a Force Majeure Event 
occurs during the 12 consecutive months preceding the date of 
calculation in which the Committed Capacity is temporarily set to a 
value greater than 0 kW then the 12 month rolling average will be 
pro-rated accordingly. During the first 12 consecutive Monthly 
Billing Periods commencing with the first Monthly Billing Period in 
which Capacity payments are to be made, the calculation of 
12-month rolling average Annual Capacity Billing Factor shall be 
performed as follows (a) during the first Monthly Billing Period, the 
Annual Capacity Billing Factor shall be equal to the Monthly 
Capacity Factor; (b) thereafter, the calculation of the Annual 
Capacity Billing Factor shall be computed by Energy actually 
received by Buyer for the number of full consecutive months 
preceding the date of calculation excluding any Energy received 
during a Force Majeure Event in which the Committed Capacity is 
temporarily set equal to 0 kW, divided by the product of the 
Committed Capacity and the number of hours in the number of full 
consecutive months preceding the date of calculation excluding the 
hours during a Force Majeure Event in which the Committed 
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Capacity is temporarily set equal to 0 kW. If a Force Majeure Event 
occurs during the months preceding the date of calculation in which 
the Committed Capacity is temporarily set to a value greater than 0 
kW then the 12 month rolling average will be pro-rated accordingly. 
This calculation shall be performed at the end of each Monthly 
Billing Period until enough Monthly Billing Periods have elapsed to 
calculate a true 12-month rolling average Annual Capacity Billing 
Factor. 

MCF = Monthly Capacity Factor. The total Energy received during the 
Monthly Billing Period for which the calculation is made, divided by 
the product of the Committed Capacity and the total hours during the 
Monthly Billing Period. 

The period beginning at 12:OO:OO a.m. on the first calendar day of 
each Month and ending at 12:OOOO a.m. on the first calendar day of 
the next succeeding Month, except that the initial Monthly Billing 
Period shall consist of the period beginning 12:Ol a.m., on the 
Capacity Commencement Date and ending at 12:OO:OO a.m. on the 
first day of the next succeeding Month. 
Base Capacity Rate in $kW-month as specified in Appendix 3. 

Monthly = 
Billing 
Period 

BCR = 
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APPENDIX 3 

AVOIDED 

~~ 

)re June 1,2014 
I June 1, 2014 through December 31, 

UNIT NORMAL CAPACITY PAYMENT RATE 

YEAR I BASE CAPACITY RATE ($/kW- 

Befc 
~ 

~ 

month) 
0.00 
9.54 

2022 I 12.90 
2023 I 13.39 
2024 I 13.90 
2025 I 14.45 

2032 I 18.85 
2033 I 19.55 
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APPENDIX 4 

SELLER’S CORPORATE INFORMATION 

Hathaway Renewable Energy, Inc. 

Physical Address: 

Phone: 

Fax: 

E-mail: 

Mailing Address: 

State of Incorporation: 

Qualified in Florida: 

EIN: 

DUNS: 

CAGE Code: 

CCR Registration: 

NAICS: 

SIC: 

45 Franks Road 

Leoma, Lawrence County, Tennessee 38468 

(931) 231-5450 

(931) 852-4160 

hathawaykw@msn.com 

P.O. Box 356 
Leoma, TN 38468-0356 

Tennessee on October 26,2009, control #6 161 83 

January 26,2010, control #F10000000444 - - = 
= 
rn 

Completed December 23,2009 good for one year 

Bank of Frankewing, 
RTN: 
ACCT 

Tax Year: 1 OCT to 30 SEP 
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A~ACHMENT B 

Hathaway Contract #3 

(Red-line version) 
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NECOTlATED CONTRAC T FOR THE 
-E OF CAPACITY AND OUALlFY INC 

This Negotiated CmUracl &&the Purcbase of Capacity and Energy From a Qualifying Facility, including 
any Appendices and sttachmeo*l hereto (wllectively, the “Agreement”) is made this -day of June-QQ I 2ol- ’ , by and between Florida Powa Corporation W a  Rognss Emgy Florida, Inc., a 
Florida wrponUion (“Buyer”). whose principal place of business is 299 F h t  Avenue North, PEF 155, St. 
Petnsburg, Florida 33701 and Hathaway Renewable Enagy, Inc. (“Selld’) whose principal placc of business is 
45 Franks Road, Lwma, Lawrence County, TeMesscs 38468. Buyer and Seller may each be referred to as a 
YPparty* nr wllectively as the “Parties.” 

W H E R E A S  

Seller intends to design and wnsrmct a power geMation facility of sppmximmely 16MW gross elechic 
output at a location in Florida intnronnemd with the Transmission System owned and operated by 
Buyer: 

Seller shall procure the intrrconnection of the Facility to the Transmission System opermed by the 
Buyer; and, 

Seller d e s k  to gene& and sell energy and capacity from the Facility to Buyer and Buyer d e s k  to 
receive and purohase the ssme from Seller, in accmdance with the t m s  and wnditions of this 
Agreunmt. 

NOW, THEREFORE, in consideration of the mutual wmant s  and agreements set fmth in this 
Agnement, and for olher good and valuable considaation, the receipt and adequacy of which is hereby 
acknowledged, the Padies hereby agree as follows: 

1. DEFINlTIONS 

1.1. Ddimcd Terms 

Unless othenvise defmcd hercln or 10 any exhibit, schedule M appendix hereto, the following mans, 
when used beretn M in any atadunent, exhibit or appendix here0 shall haw the mcaninp set forth below. 

‘‘Act” m a  the leginlalion and slatutny policy relating to renewable energy wnlained in Florida Slatutes 
A M O W  Secticns 366.051.366.91. and 366.92, and all related d e s  promulgated by the FPSC, as each may be 
m d e d  n modified hom time-to-time, and any successor renewable a w g y  standards, s w c s ,  regulations, or 
d c s .  

“Addrtional Mainten- ” has the meaning assigned to it in Section h 5 

‘‘a” Of any Pason shall mcan a Person ( d e r  than a nahrral person) that dircctly or indiredly, through 
one or more intermediaries, cunmls. 19 conDoUed by, or is under common conhol with, such P e m .  

“Aerermenl” means this Negotiated Comraet for thc Purchase of Capacity and Energy From a Qualifying 
Facility, and the Appcndim, Exhibits, and other attachment hereto, as mayhe amended from time to time 
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A n n u a l l i n e  Factof has the meaning assigned to it in Appendix 2. 

“&dW means an appendix attached to this Agrrrment. 

“bpplicable ImT sball include any and all constitutiooS, chartas, acts, statutes. laws (including, but not limited 
to, all environmenlal laws), decrees, odinanm , rules, d, regulations, orders, d i t i o n s ,  standards andlor 

1 objective criteria applioable to this Agreement or to ssy-&g~Party’s obligations, rmfonnmce, or rights under 
this Agreement and/or contained in any Project consent (whan any such items have enforceable legal e tkt) .  
including any final deuee, judgment or order of any CQW or Govanmen1 Agency of wmpetcnt jurisdiction. 

‘c- ** m a n s  the rafc calculated by Buyer in accordance with FF’SC Rule 25-17.0825, 
F.A.C.,andBuycr‘sRatcSohduleCO(I-I,astheymayeaohbe~dedfromtimetotime. 

Con&&‘ means any Government Approval required by any appropriste Govement Y 

Agency to eolvltruct and aperate the Facility. 

”Avoided Unit Emrpv Cog ’bas the meaning assigned to it insection 12.1. 

“ ~VnitFuolCos~”hasthernsningassigwdtoi1inSection . 12.1 

m ~ o s  with respect to a Party or entity, such Party or entity that: (a) makes au assignment or any 
ardhoriacs or 

acquiesces in the CommenCwMIlt of a pmcading or eause of action under lar law for the 
pmtection of credim, or has sucb a petition filed agamst it as debtor and suoh petition is not stayed, withdrawn, 
or dismissed within thirty (30) Bwinsss Days of such 6ling (c) seeks or has a liquidator, administrator, 
receiver, rmstce. amsewator or similar official appointed with respect to it or any substimial portion of its 
property or assets; (d) bas a s e d  pmty take possession of all or sulxtantially all of its as- or has a distress, 
execution, attaehment, sequ*itration or other legal pmccss levied, enforced or sued on or against all or 
substantislly all of its wets; (e) is lmaMc to pay its debts as they fall due or admits in mi- of its inability to 
pay its deb6 g e n d l y  as they bscome due; and/or, (0 otherwise b t w m c s  bankrupt or insolvent (however 
evidenced). 

angement for the benefit of creditors; (b) files a petition or 

meus Day” means any Day except a Day upon which banks licensed to aperate in the State of Florida are 
authorized, directed or jmmitted to chwe, Saturday, Sunday or a m k d a y  that is observed as a public holiday in 
the State of Florida. 

‘‘U has the meaning assigned thereto in the opening paragraph of this Agreement. 

‘1 . 

-‘‘&&&f means the total wntinww generating net MW capability of the Facility. 

WIIY Commencement Date ” masns the date that the Facility bas achieved Capacity Commencemot Status. 



caw.iw conla encement &@ " means that (i) the Facility is in compliance with all applicable Pmjffit 
Consents and Oovonmmt Approvals; (ii) the Facility hss maintained an hourly hlW output, as metered at the 
Electrical Interconnection Point, qual to or mer thao the Committed Capacily over the committed Capacity 
Test Period, and (iii) such twenty-four (24) hour pcriod reusonably reflects the Facility's day-today operations, 
which status must be achieved no later than the Required Capacity Commencement Date. 

C h a w i n E  n w o n m e n t d ~  ' ' has the meaning assigned to it in Section l2h. 
I 
''€him'' means any claims, judgments, losses, liabilities, costs, expeanRl (including reawnable legal fees) and 
damages of any nahm whatsoever, including but not Limited to, in relation to breach of contract, personal i n j ,  

Qunummg means, with respect to the Facility, the ~mmencement of the period during which any Unit 
of the Facility has begun Testing and ending when sncb Unit has been approved for the production of energy 
and authorized to commence delivery of energy pmuant to infer alw the provisions of Sections 6 and I4 here& 
provided, however, the Commissioning of the Facility shall he oompleted when all of the units have completed 
such Commissioning. 

tted Camcity* mestls the minimum electrical Cspacity of the Facility guaranteed to be provided by 
Seller b e i  total net electric Capacity of approximately 16MW. subjcct to increase or decrease in accordance 
with Section 6.2 

1 death, pmpaty damage incurred or other legal OT equitable cl-. 
. .  . 

" 

Caoacitv Test Period" has the meaning assigned to it in Section 6.2@). 

-means the cnnditions specified in Section 3.1 " . .  

"W means, with respect to the Non-Defaulting Party. brokerage fees, commissions, third party aansaction 
costs, and Otha casts and expenses reasonably inculred by such Party either in terminsting any anangement 
pursuant to which it has hedged its obligations or entahg into new armngrments which replace the terminated 
Waction(s), and all reasonable sttomeys' fees and other legal costs incurred by the Non-Defaulting Party in 
cannection with the such tamination and replacement of the hansadion(s). 

' ' & y W I € l e a n % a ~  'od beginning at 1200 am Eastern Prevailing Time on any day and endkg at 
I-M9JZ!,NplCm Eastern Prevailing T i m  on the followin# day. 

''EimS" has the meaning assigned to it in Section 16.1 

~ h a s t h e m e a n i n g a s s i g n e d t o i t i n S f f i t i o n  13.7(a). .. . . 
Ptstribution Svstem" means the distrihntion system consisting of electric lines, dectric plant, transfmmers and 

switchgear is used for wnveying electricity to ultimate consumers, but not including any pat of thc 
Transmission System. 

''W meam United States Dollars. 

<' . 



‘‘DuQf&” meaos. with respect to any invoice & l i d  byS&ar-mursuant  to Section 13.1, the 4&-& 
Bwiness Day of the Month follow@ the Montb in which the invoice was sen- - means the time in effect in the Eastam Time Zone ofthe Unites States of 
America, whether ErErErErErErErErEa Smdatd T i m  or Eastern Daylight Savings Time. 

E&&gD&” shall be the date that this Agrement is properly executed hy both Parties. 

meam the agreement behvcen Seller and the 
on and operation of the Electrical lntermnnectioo 

Facilities belwecn the Facility and the Transmission System. 

” mans the inlerconneotion facilities that physically connect the Facility 
with the Transmission System, as well as any required ndwok upgrades thereto, as more fully described in the 
Electrical lnterconncction and Opmtiug Agrement. 

”Electrical lntaeormecti on Point” mzam the physical point at which the Facility is connected with the 
ts with a Trsnsmission System 0th~ than Buyer’s, TIIuylmigsion Systgo m, if Sdler intnUmm0 

be- the Buver and the T~nnsmsion Pro rider- 

means a condition or situation lhat presents an imminent physical threat of danger to 
life, health or property, and/or could reaaonebly be expected in the opinion of the Transmission Provider to 
cause a significant disruption to the Transmission System or otherwise be required in accmdsnce with the 
requirements of the FPSC or any system condition not ~nsislent with Prudent Utility Practices. 

‘Emission Rd;duction Cmh& ’ ’I meaos any offiet, allowance, or credit of any kind created or administered under 
any current or ithue voluntary standard, statutory and/or regulatory regime, associated with the underlying Fuel 
used for the generation of electricity and pusuant to wfiich the generation of electricity using the Fuel is 
rewgoized as avoiding the emissions of poUutanui b the air, soil or wata such as sulfur oxides (SOX), nitrogen 
oxides (NOOX). carbon monoxide (120) and 0th pollutants; (2) any avoided emissions of carbon dioxide (COZ), 
methane (CH4), nitrous oxide, hydrofluorofarbons, pertlumocarbons, sulfur hexafluoride and other greenhome 
gases (GHGs), opme depleting suhsmces, ozone, and non-methsne volatile organic compounds that have been 
m may be dctamined by the United Nations htergovmmentsl Panel on Climate Change (UNIPCC), hy law, or 
otherwise by science or in the voluntary marketa to cantriiutc b the actual m poteuti.4 threat of altering the 
Earth’s climate by trapping hem in the atmosphere. Environmental Attributes shall exclude (i) any energy or 
capacity of the Facility, m (ii) investment, productio& or other tax credits, grants, benefits, and/or deductions 
associated with the wnstruction, ownership, andor operation of [he Faci l i  and other finsnoial incentives, 
including without limitation, credits, rahraions, or allowancas associated with the Facility that are applicable to 
local, state or federal tax obligations 

’‘= means megawatt-hours generated by the Facility of the chancter wnmonly known as three-phase, 
sixty he& electric enerw that is delivered at a nominal voltage at the Eleceical lntmconne@ion Point. 

“Enviromn tal Auributes” mews all aaributes of an enviromnentd or other nahlre, including without 
limitation the Emission Reduction Credits, that are created or otherwise arise 60m the Facility’s generation of 
Energy using the Fuel, in conmst with the g e n d o o  of electricity using nuclear or fossil fuels or other 
hsditional mwces and the displacement of conYentiORal Energy by the Energy generated hy the Facility. 

. .  . .  



Such amibutes include, and are not limited to, the Emission Reduction Cdits  and Renewable Energy 
Cauficldep, however deked tmdcr any volunauy standard m local, state or federal law, regulation or 
ordinanoe. 

“EEL&@& meslls the hmrLey Engineer@ PmcloEment and Construction Contract entered into between 
Seller and the MIlhacta selected by Seller m regards to the engineering, procuremsnt and wnstruotion of the 
Faoility. 

“Evcntlsi of DeW” mepns infcr OK& any of the ’ vents of DeFadc- a 
-‘‘&i&” maus Seller’s electric gesmatiog facility to be located in the State of Florida that will generate 
Energy using the Fuel as deiined bersin. 

‘‘Edi&Si&” mnw the site on which the Facility is to be wnshucted and opersfed. 

m- Florida Gas T- 

“Financial Closing’’ means the Mfillment of each of the following wnditions: 

. .  

(a) the execUtion and delivery of the Financing Dowmmts; and, 

(b) all conditions to the availability of tiink under the Financing D n c m t s  (other than relating to 
the effectivemas of this Agreement) are satisfied. 

al Closing Date” means the date upon which Finanoial Closing is achieved 

v“ shall mean documemation with ‘osped to any private equity investmat in Seller, any 
loan agrrtments (iodudiag agrwmmts for any subordinated debt), notes, bonds, indentures, gumntw, security 
agreements and hedging egieements relating to the financing n refinancing of the design, development, 
wnslruetion, Tuning, Cmmnissioning, operation and maintenance of the Facility or any guarantee hy any 
Financing Party of the rrpayment of all m any portion of such tinancing or reiinancing. 

“Financine Patti@’’ means the Persons (including any trslstes or agent on behalf of such Persons) providing 
tinancing 01 nfinancing to m 00 bohalf of Seller fa the design, development, cmumuction, Testing, 
Cm@missioning, operation d mintemnce of the Facility (whnhn limited reooursg or with n without 
rewurse). 

‘ I  . . 

Evcnt ‘’ moms an event, wndition 01 circumstance described in Section 14 

” F d  Out&’ memu a reduction of, m cessation in the delivery of, or inability to deliver, Energy that is not 
the result of (a) a Schedded Maintenance ou @) B Force Majwrc 
Event, +r (c) an Emergency condition. 

“Fpse‘ means the Florida Public Service Commission. 

“*W means wwdy biomass feecbtock including, but not limited to the wmdy biomass form of forestry 
residue, undontory, mill residue, urbao wood waste, short retation woody crops and pulpwood, so long as such 
fuel sourea meet the requirements of the Act, including, with0111 limitation, the definition of “Biomass” set I fonb in FSA 366.91(2)(a). 

8 



“w” mans, with respod to a Pa&, an ammt e q d  to the p m n t  value of the economic benefit, if any, 
(exdusive of Costs) to it resulting from the terminstion of its obligations with respect to the terminated 
transf&m(s) hereunder, dutennincd in a commercially reasonable manner. 

Slm t Aeency” means the United Statea of America, the State of Florida, any quasi-governmental bady 

I 

of the State of Florida, court of competcnl jurisdiction or any political subdivision of the State of Florida, 
including without limitation, any municipality. township or county, and any domestic entity exercisii 
executive, legislative, judicial, regulatory or administrative hctions of or pertainins to government, including, 
without hniuuion, any caporation or other entity owned or controlled by any of the foregoing. 

‘‘V means any authurization, consent, approval, license, ruling, appeal, pennit, 
exemption, variance, order, judgment, instructirm, condition of approval, direction, directive, decrec, declaration 
for regulation by any Governmental Agency relating to the construction, development, o m h i p ,  occupation, 
suwtup, testin& operation or maintenance of the Facility or the execution, delivery or paformance of this 
Agreement. 

‘‘?&E” means the Institute ofElectrical and ElectronicEngineers, Inc. 

> P ~n 

dent En&&’ means such independent consulting engineering 6nn of national repute and appropriate 
expertise in integrated gasification and fuel cell p o w  pmduction and tedu~ology BS is appointed by Buyer from 
time to time after mnsultation with and upon the prior Written consent of Seller (not to be umeasonably withheld 
or delayed). 

‘‘hdd’ hss the meaning assigned to it in Section 6.9 

‘‘m means, for any date, the lesser of [a) the per annum rate of interest equal to the prime lending 
rate as may from time to time be published in The Wall Shat Journal under “Money Rates” on suoh day (or if 
not published on such day on the most recent preceding day on which published), plus two percent (2%); and, 
(b) the maximum rate permitted by applicable law. 

“LW’ m m  one or m e  kilowatts of electricity, BS the context requires. 

“Lener(s) of Credit” hm the meaning assigned to it m Section 6.9. 

‘‘k?&’ m s ,  with respect to a Party, an amount equal to the present value of the economic loss, if any. 
(exclusive of Costs) to it resulting from the termination of its obligations with respect to the terminated 
transpotion(s) hereunderz determined m u mmmercially reasonable manner. 

ce Outa& means a time period during which the Facility is shut down or its output reduced to 
undergo maintenance and repairs necessary for the reliable operation of the Facility in accordance with 
Section 6.4 or as otherwise agreed by the Parties. 

I ‘‘V ” shall m e w  such meters and other equipment required or installed by the TranamiSsion 
Provider to measure and rewrd the output of the Facility, including that which may be required pursuant to the 
Electrical Interconnection and Openting Agreement and Buyer’s communications media, remote terminal unit, 
and acccss to metering data. 



is the aedit rating assigned to a Party's unsecured. senior long-term debt 
obligations of at l ea l  BBB- by Standard & Poor's, a division of the McGraw-Hill companies ("siap") or ~ s a 3  
by Moody's Investors Service, lnc. ~Moody's''). 

"&?&"meaosacalendarmonth 

''- merun the penod be- on the first calendar day of carh calendar month, except 
lhat the lluhal M d y  Bdlmg Period shall cmml of the p o d  beg- 1201 am, on the Capcity 
Commenccmnt Dale and endug wth the 1-91 calendar day of such month 

.MMlthlvcao aclhr ' Fag&& ' has the meaning assigwd to it in Appendix 2. 

"MW" - means one or m m  megawatts of Energy, as the context requires. 

"MWW meam one or more megawatt-bum of Energy, as the context  qui^. 

rn Sdemen t Amount" has the meaning assimed to it in Section 17.2, 

hss the meaning assigned to it in Section 6.8. 

" means mat certain opmation and maintenance agnement, if any, 
betwean the Seller and the PercKn selected by the Seller relating to the operation and maintenance of the 
Facility. 

"partv" has the meaning assigned to il in the opening pmpepb of this Agwmeot. 

''E4tSns" meens any individual, psrtmship, corporation. association, joint stock company eust, joint venture, 
tmhcoqorated orpenizstion. or Govnomentsl Agmcy (or any department, agency, or political subdivision 
thereof). 

"Point of Motering mefa the point@) where Emrgy made available for delivery to Buyer is measured 

kt Coasenb" means the GovemmDntal Approvals includine AuUlorizsti om to  cons^ that e&efi&g I auLhaimthe Seller to . ' and use the Facility for the genelation or hansmisdon of 
electricity to the Transmission System, includiag, without limitation, those associated with the delivery, storage, 
and use ofthe Fuel. 

CQ&@$ means the EPC Contract, the Electrical Intercolmection and Operatiog Agreement, the Fuel 
supply agremwnt, and the Opaation and Mainlenance Agreemen6 to the extent applicable. 

h&oJ Utilitv PI&&' mesas the praotio*l, methods, standards and acts that, at a particular time, in the 
exercise of napoMble judgment in light of the fsots lmmm M that should r d l y  have been known at the 
time a dccision W(LS made, could have baen expeded to acwmplisb the required result reliably, economically. 
safely, expeditiously and consistent with p d  business practiw, which practices, methods, standards and acts 
generally &om to operation and fnainlenunce standards recommended by the Facility's equipment suppliers 
and mamfmwm, the design limits, qpticable Gwcmmcntal Approvals and Applicable Law. 

''- I '' or 'QE" means a generaor of Energy that meets certain ormership, operating and 
efficiency criteria established by the Federal Energy Regulatory Commission pursuant to the Public Utility 
Regulatory Policies Act of 1978 ("PURPA"), as annnded, and as further provided for under applicable 
regulatirms; and, applicable provision$ under the laws, rules, and regulations of the State of Florida, 

'I . 

. .  

IO 



Daw*’ meanS the date that is not less than Twenty One (21) Months a f h  
Sella’s receipt of Projed cnucnh or Deamba 1,2013, whichever is sooner. 

“W or “scheduliae“ m e m  the act of Seller arranging for, notifying, and w n h i n g  a specific event, 
such as, but not limited to, a qunntity of Energy to he delivered to Buyer during a spceilied period of time. 

& h h l e d  Maintenaoce Outs& means a time period during which the Facility is shut down or its output 
reduced ta undergo a pn-soheduled Maintenance nuSge in accordance with Sedion 6.4 or as otherwise aped 
by the Parties. 

 has the meaning w i p e 4  to it in the opeaingparaacaph ofthis Agreement. 
I 

bt R&& mesM the rating assigned to an Issuer’s senior unsecured long-tam debt obligations (not 
supported by third patty credit enhglceznents) or, if Issuer does not have a rating for i$ senior unsecured long- 
term debs then the rating then assigned to such Issuer hy S&P, Moody‘s m any other rating sgency agreed to by 
the Parties. 

‘‘&k.l&“ means the ignition ofthe Facility, for the p-e of synchronization of the output of the Facility to 
the Transmission System and to produce Enagy. 

“Start-UD Fuel” means an energylkl source other than the Fuel, which may include distill& oil, natural gas m 
other fossil fuel% provided, bowever, the aggregate BmDunt of Start-up Fuel that may be used hy the Facility 
during any rolling twelve-month period shall not e x 4  five percent (5%) of total Fuel used in such ~ n t r a u  
year. 

“Tax” or ‘‘Tax& means any tax, charge, impost, tariff. duly, levy or fee of any kind charged, imposed or 
levied, directly or indirectly, by any Gomnment Agency or Taxation Authority. 

Taxation Autho ri&” means any revenue, customs, iiscal, stahrtory, federal, state, local governmental or 
municipal authority having the legal right to impose any tax, charge, impwt, duty, levy or fee in the nature of 
taxation payable in the United States. 

“W has the meaning assigned to it in Section 2.1. 

‘. . 

I1  



I 

“W or “Tratipp‘ meus those tests, evaluations and measurements of the Facility‘s output cqahility thpt are 
UndEnSlren in mnncotiw with the CormnissiOniOg of the Facility pursumt to this Agreement, which shall 
include such tesLs lls ere consistent with PNdent Utility Praniccs and generally applicable standards for such 

, indepeodsn powu pmduoers, and manufacturers of elechical geocrsting equipment 
in the United Statos and o t k  p& of the developed world 

‘‘= mews the date on which Seller shall oonimence Testing of Ute Fadity for Commissioning 
purposes, which date shall not be lster than the datc that is fony-five (45) Days befm the Capacity 
Commencement Date. 

’ means the operstn(s) of the Transmission System(s) or any suc~essor thereof a any 
other entity or entities anthaacd to trplwmit Energy on behalf of Seller from the Elechical Interconnection 
Point. 

“Tmwniasion Svstq  ” mens the system of electric lina comprised wholly or substantidly of h i  voltage 
l h ,  llssooialed system protootion, system stabilization, wltage tmusfennatim and capacitance, reactance and 
o t k  electric plant wed for conveying decsicity from a gemrating station to e substatim from one &enerating 
statim to mother, fnm, one substation to anoiher, a to or from any Elconical Interconnection Point a to 
ultimate ~uulumw and shall inclode any imrummb .on w e d  by t&e Transmission Provider, but shall in no 
svent include any linea which the Tmmnission Provider hss specified to he pan of the Distriiutim Systcm. 

. 

1.2. Interpretation 

Words s i n p k  end plural shall be dewed to include the other, and pronouns having masculine 
or feminine gender shall be deemed to indude the other. 

Article or section headings 
shall not be canstnrcd 88 intqretatio~~ of text. 

Any refef~~~ce io this Agreement to any Person, whethez or not a Party to this Agreement, 
includes its permitted SUOOW~~O~S and as@u and, in the w e  of any Government Agency, any 
Pason succeeding to its limetinns and capacities. 

Any reference in this agreement to any Section, Exhibit or Appendix means and refers to the 
Section wotaiued in, or Exhibit M Appendix anached to, this Agreement. 

Other grammatical forms of deked wordn or phrases have corresponding meenin@ 

A refaeocc to kI ing includes typewritiqg, printing, lithography, photography and any other 
mode of representing or reproducing words, figures a symbols in a lasting and visible fmm. 

Unless otherwise pvided, a reference to a specific time for the perfomce of an obligation is 
a reference to that time in the place wiwc that obligation is to he performed. 

A rekence to a document, code, contract or agreement, including this Agreement, includes e 
reference to that document, d e ,  comau or agreement lls novated, mended, modified, 
revised, supplemented, replaced or reststed fmm time to time in accordance with the relevant 
provisions thaeot 

in this Ageanent are inserted f a  cmwnience only and 



(i) Unlwa Mhawlpc expressly pmvidcd Tor m act fMb hasin, if any paymmt, act, or hing 
harmnda would occur on a Day that is rot I Buaincu Day, chsn such payment, ad, mawr or 
thing MI. unloss omcnvhc expasly provided for hacin, omu on lhs next sucoading 
Buainws Day. 

Whom n h c c  is madc to n Applicable Law, such nfcrcncc to give mcaaing LO the intent of 
the Parties hsao. shatl be deemed (0 include all prior md subacqucot c~cttncnu, .msndmen(r 
a d  modifiurimu pcctaininS thcrc(o. 

Any reference to the wad "include" ahall be intupn(cd to me811 "including without lonitation." 

(i) 

(k) 

2. TERM 

2.1. Term 

Tbis Apzcnunl s b U  be in full forcc sod cffscl as of the Effatin DDtc and ahdl minus lo m a i n  in 
full fonc and cffcct for I paiod d i n g  on the dme Uut u nKnty-Fivc (25) ycm h m  the Capacity 
Cononsncsnrnt Date (the "Tan"). d c a r  otharma . extmdcd or tumiruted earlicr in .ocordnce rvlth the 
pmwr iw of this Agremwnt, iacludin& wilhout Imitation. due LO Sellor's failure to suisw the amdit im 
piwedents ad folth herein. 

1.1. QPSl8tM 

The oontinoalion of (hin AgwmuU is contbgW m the FsciliCy a c h h  and main(dning iU stlpur oa 
I Qudifyicg Facilily in accord~cc wih ulis AgrsaML. Buya xhsll submit this Agrtoarnl and nlakd 

kQ&hDac. me sella 
agma n d  ncknowl- that Buya'r obliption In purchssc h c r g y  fran the Facility is cxprualy mntingwt 
on thc Facility &ing cht ropuinmeots of (he Ad. 

I docwrnmion m h e  FPSC fM a p p m ~  wivllbin tcn (IO) ~ a p  or the 

1.3 R&te~yApprrmb 

The obligation8 of the Pmim hereunder, including but MI limited to Buyer's obligation to 
pafomj unda lhis Apemen1 shall be condllioesd upon the Buyer obtaining m y  regulalmy approvals it, soling 
in its sole discmkm, dsems nxwewry or dssbablc, M u d i i  but not limited to, a final non-eppukble d e r  or 
other rogulatay daaminrtron from the FPSC Uut Buyer s h l l  haw COB( reooy~y ruraciwed with its 
psrfmrmnce under this Agmmmt. With nrpeo( to the FPSC, Buyer shall petition the FPSC for appovals 
nlming to lhis Agnemcnt within tcn (10) bwiincar JJays ofthe Effedve Date. Seller agrees fn coop,& with 

(a) 

d mist Buyer in meSc dTa0 M Buycr m y  

then this Atycmncnt shall tmninsbc upon Icn (IO) 
I obldncd to Buycr's satisfadion, in ila sole diruclion, within 

Agreement and neither Party having any furtha obligation8 relating to this Agmenml 

3. CONDITIONS PRECEDENT 

3.1. Condition8 Precedent 

This watiouation of this A W  M I  be contingen1 upon no Event of h f d t  having oocumd or 
of lhc following Ganditions precedent ("Conditions Preoedent'') 

Buyer, acting in &-=le canmenially reprarsbk discretion, unlms expressly 
waived in miling by Buyer in its sole &oretion: 

I. 



(i) Seller shall have developed a Buyer-appved plan for the transmission service 
nwessary to deliver and Energy from the Facility to the Electrical 
hmw""donpointby%ih ............. ~~~~~~~~~~ ....... :.:~~~-.- .............. ~I~~/-{FQMtM: H W M t  

Seller having entered into Financing Documents relative to the consfruction of the 

' 

T 
(ii) 

Facility and having achieved Financial Closing by-. .......... ~~~~~~~~~~~. -.-----{ HWWt ~~~ ~~ - 
(iii) Seller having entered into the Project Cnntracts; 

(iV) Seller ha ' obtained imurance policies or coverage in wmpliance with Section 5 by 
oolatrrth- ................... ~~~~~~~~~ ................... ~~.~ ........ ........... -----{F--md: H W W  1 

3.2. Capacity Commrocmenl Date 

Seller shall achieve the Capacity Commencement Date on or before the Required Capacity 
Commcnurment Date, afIer which date if the Facility has not achieved Commissioning status then Buyer may 
terminate this Agreemm with f i b  (15) days notice to Seller, but without any funher obligation andlor 
lisbility to Buyer to perform hereunder. 

3.3. Commencement Obliylions 

Seller shall ensure that on or before the Test Date: 

(a) the Facility shall have been constructed in accordance with the applicable Project Contracts pnd 
-so that commissioning may he duly and properly undertaken in acwrdance 
with Section 6; and, 

an operable physical wnnection from the Facility to the Transmission System shall have been 
effected in accordance with the Elecuical INerwnoection and operating Agreement, provided, 
however, that such physical COMe%tiOrl shall be made consistent with the terms hereof 

(b) 

4. REPRESENTATIONS AND WARRANTIES 

Mutual: Each Party represents and warrants to the other Party that as of the Effective Date and throughout 
the Term of this Agrennent that: 

a) It is duly organized, validly existing and in good stsnding under the Applicable Laws of the jurisdiction 
of its organization or formation and has all requisite power and authority to mecute and enter into this 
Agreement; 

It has all authorizations under the Applicable Laws, necessary for it to legally perform its obligations 
and consummate the transactions mntemplated hemunder or will obtain such authorizations in a timely 
manner prior to the time that performance by such Party kames due; 
The execution, delivery, and performance of this Agreement will not wnflict with or violate any 
Applicable Law or any w n m t ,  a m e n t  or arrangement to which it is a party or hy which it is 
otherwise bound; 
This Agreement constitutes a legal, valid, and binding obligation of such Party enforceable against it in 
accwdance with its terms, and such Party has all rights necessary to perform its obligations to the other 
Party in conformance with the terms and conditions of this Agreement, subject to banhuptcy, 
insolvency, reorganization and other laws affecting creditor's rights generally and general principles of 

b) 

c) 

d) 
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equily; 

e) It is acting for its own account, bas made its owll independent decision to entsr into this Agrement and 
as to whether m not thin Agreemeot is appmpriate or proper for it based upon its own judgment, is not 
relying upon the advice m remmmendatioN of the other Party in so doing, is Fapable of assessing the 
mmts of this Agrement, and underslands and accepts the terms, conditions, and risks of this 
Agrcnnart for fair consideration on an a m ’ s  length basis; 

No Event or DeFault or event which with notice or lapse of time, or both, would b m e  an Event of 
Defeult, hm occurred with respect to nsoh Party, and that sucb Party is not BankNpt and then are no 
proce8dings pending m being mmnplated by it, m to its knowledge, thmtened sgsinst it which 
would result in il being or becoming Bankrupt; 

g) Thcre is no pending, M to its knowledge, Uuwened legal proceeding at law or equity against it many 
permitted ABSliae, that could materially advasely affect its ability to perform its obligations under this 
Agreemwt; 

h) It is a “forward Fonfrsot merchant” and this Agmmcnt WnstiMeS a “fonvard contract” as such terms 
are defined in the United Ststes BankNptcy Code; 

i) It is an “eligible CmDaCt participant” m d e M  in Section la(12) of the Commodity Exchange Act, as 

j) It is an ‘‘eligible comnercid entity” within the meaning of Section la (1 I)  of the Commodity Exchange 
Act, as amended by the commodity Futures Mcdemhtion Act of 2000; and. 

k) Each pmon who executes this Agrement on behalf of such Party has full and cmnplete authority to do 
so, and that such Party will be bamd by such execution 

9 

amended, 7 U.S.C. 5 Ia(l2); 

5. INSURANCE 

5.1. M.iahlunce of Insunnee Polk@ 

In addition to other iasursnce carried by Seller in accordanoe with this Agreement, Seller shall 
deliver to Buyer, at ledst iifkm (IS) Days prior to the Eommenccment of any work on the 
Facility, a certificate, of k u r a n a  cenifyins Seller’s coverage under a liability insurance policy 
issued by an insurer “eptsble to Buya that is authorized to do business in the State of Florida 
with an AM Best rating of no less than A- and naming Sella as a named inswed and Buya BS 
an additional insured, which policy shall contain a broad form contractual endmwnent 
specifically covering liab es arising out ofthe inhnormection with the Facility, or owed  by 
the operation of the Facility m by Seller’s failure to mainrain the Facility in satisfactory and safe 
operating condition 

The insurance policy providing such coverage shall provide comprehensive or commercial 
liability insurance, including bodily injury and propeny damage, in an amount not leas than 
USDSI,OOO,000.00 for each occurrence. The required insurance policy shall be endomed with a 
provision requiring the iosursnCe company to notify Buyer at least t h i i  (30) Days prior the 
effective date of any canallation 01 material change in the policy 

Seller shall pay all praniums, deduotibles and other charges due on said insurance policy and 
shall keep said policy in force during the Term of the Agreement. 

5.2. Mdntcnmce ofYOrcurrence” Form Policies 

The coverage requued by tbn Section 5 and any “umbrella” or excess coverage shall be ‘ ‘OECU~~CC” 

form policies. In the event Seller should have “claims-made” form coverage the rehoactive datc shall be the 
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Effective Date and coverage shall be extend4 for two yeam following temination of this Agreement. Prior 
Written approval of all “claims-made” policies must be obtained fkm Buyer. 

5.3. PoUcy Endorsements 

Seller shall cause its insurers to pmvide the foUowing endorsement items in all comprehensive or 
commercisl general liability and, if applicable, umbrella or cxcess liability policies rquirea by this W o n  5 
relrdiq to the ownership, construction, operation and msintenaoce of the Faciliry: 

(a) Buyer (including, without limitation, its directors. of f im and employees) shall be an additional 
insured under such policies. 

The insurnace shall be primary with respect to the &rests ofBuyer, its directom, officers, and 
employees, and any utha insurance maintained by them shall be excess and not contriburmy 
with such policies. 

A cross liability clause substautially in fom sad to the etfect set forth below MI be made a 
part of the policy: 

(b) 

(c) 

“In the event of Claims being madc by reason of (i) personal andlm bodily 
injuria suffimd by any employee or employees of om insured keunder for 
which anotha insured banrnda is or may he liable, or (ii) danage to property 
belonsing to any insured hsreundn for which mother insured is or may be 
liable, then this policy shall cow such insured aguinst whom a claim is made 
or may be made in the some manner as if sep& policies had been issued to 
each insured hueunder, except with respect to the limits of insurance.” 

(d) 

(e) 

Thu insurer shall waive all ri& of subrogation against Buyer and its offim. directors and 
employees. 

Notwithstanding any provision of the policy, the policy may not be &celled, nonmewed or 
materially changed by the insurer without giving thirty (30) Days prior written notice to Buyer. 
AU other lnms and conditions of the policy  hall m a i n  unchanged. 

5.4. 

Seller shall insure the Facility Sgaimt all risk of physical loss or damage, including, without 
limitation, mnchinery breakdown, and cause its insurers ador  insurance hmkers to provide the 
endorsements refened to in Sedion 5.3(a), @), (d) and (e) in such policies Eovoring the Facility, as 
applicable, and sueh w m g e  and endorsements shall be rezsonable and customary in the power 
g e n d o n  induphy for pmj& of the size and soope of the Facility and, further, shall cause its insuras 
and brokers to pmvide standard !Ainy (30) Ray non-c:aneellation provisions in such policies naming 
Buyer as an additional named insured, 

Endommeots to F l n  and AU Perh and Machiaery Breakdown Pnlicks 

5.5. Certificates of loruraocc 

Seller shall cause its iosurW or agents to provide Buyer with certificates of insurance 
evidencing the policies and endomements required by this Section 5 .  

If SeUn is d l e  to obtain thc insurance coverage required by this Section 5,  it shall promptly 
notify Buyer. 

(a) 

(b) 



(c) Failure by Seller to obtain the inslnsnoe coverage or certificates of insurance requid by this 
Section 5 shall not in any way relieve or limit obligations and liabilities of Seller under any 
provision of this Agreement. 

If Seller should fail to procure or maintaia any insurance required pursuant to this Swion 5, 
then Buyer shall haw the right, but not the obliiation, to prooure such insumce and shall be 
entitled to m v e r  the premiums paid for such insurance as if the same were a debt due and 
payable against MY munts owed to Seller pursuant to the tams of this Agnnmnt. 

5.6. I w l r o c e  Reports 

(d) 

SeUer shall provide Buyer with copies of any technical undenvrias' reports or otho tshnical reports 
received by it from any insme; provided, however, lhat Buyer shall not disolose such reports to any other 
Person except as neGessary in connection with administration and enforcement of this Agnement or .w may be 
required by any Governmental Agency or other relevant authnity having jloisdistion over Buyer, and shall use 
and imemally disaibute such repmts only as mcrsary m connection with the administration and enforcement of 

6. 

this Agreement. 

FACILITY CONSTRUCTION. COMMISSIONING AND OPERATION 

6.1. Cnnmuction of tbc Facility 

No later than one ( I )  Month after the Seller p r o d  with construction of the Facility. and 
there&= at monthly inten'fds, Seller shall report to Buyer on the mtmction of the Facility 
during the previous Month and shall provide progress reports and an updated completion 
schedule for the Facility. Such menully reports shall provide a schedule showing items 
mmpl&ed and to be completed and a time-frume within which Seller expe~@ the items to be 
completed. Seller shall, from time to time, upon reasonable advance request from Buyer, meet 
with Buyer to dkms the prognss of the cmstmction of the Facility. 

Seller shall obtain any @ts and land rights necesssry for the Facility configured substantially 
as set forth in Appendix 1. 

62. Comniuioniog Tab 

Seller shall give Buyer at l w t  three (3) Months' prior notice of the Test Date and of any Tests 
relating to the Facility. Buyer*s rpgresentatives shall bnve the right to be present at all such 
Testing hat takes place. SeUer shall promptly notify Buyer of any changes to the Test Date or 
the date of any Tests relating to the Facility in order that Buyer may snange for its 
representatives to attend. 

The results of the Tests for Commissioning putposes shall deemnine the Commiaed Capacity. 
The Commissioning Test results shall be based on a test period of twenty-four (24) ~osecutive 
hours at the highest suataimd net kW rating at which the Facility can operate without exceeding 
the design opnsting oonditions, tempcnture, pressures, and other parsmaas delined by the 
applicable mmukhuw(s)  for steady state opuations at the Facility (the "Committed Capacity 
Test Period"). Unit auxilisries, including, without limitation, beat exchmgexs, and other 
equipment required by law shall be in n o d  sesvicc during the Committed Capacity Test 
Period. The Capacity of the Facility shall be the minimum average hourly net ouQut in kW 
(gpnnatn output minus auxiliary) measwed over the Committed Capacity Test Period. If the 
Test results demonstrate nst elecwical generating Capacity capable of being delimed to the 
Electrical Interconnection Point of less than 16 MW, then the Committed Capacity shall be set 
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equal to the amount of oel g e n d n g  capacity demonstrated by the Tal ,  but no1 less than 14 
MW. If the T a t  rcsultv demonstrate net elccmcal generating Capacity capable of b e i i  
delivaed to the Electrical Interconnection Point ofgrcata than 16 MW, then Seller, in its sole 
diseraion, may establish the Committed Capacity at greater value up lo and induding the net 
genmlhw Capaelry demonstrated by the T a t  but not to ex& 20 MW. 

During the period ending two (2) years immediately following the Capacity Commencement 
Date, Seller may. on one oocaplon only, increase or decrease the initial Cwunrttcd Cspacity by 
no more than fifleen percsnl (15%) of the Conunined Capacity eslablisbed pursuant to the 
procodurrp ret fonh in %lion 6.2(b) above Seller shall give Buyer at leas thirty (30) days 
winen nutics of any such inacase ar dcercapc in the Committed Capacity. Excepl dllnng a 
F o m  Majeure Evens the Committed Capacity shall not be less than 16 MW, or greater than 20 
MW It is hmher provided, however, lhat nothing herein shall prevent or limit thc Panics, upon 
their mutual witten agreancnt to same, from establishing a new Committed Capacity at any 
level Uuu they mutually agrn is appropriate and dauable undm this Agreement. 

During a Force MUJCUIC Event dcelsnd by Seller, Seller may temporarily redesignate the 
Committed Capacity for up to twenty-four (24) MNeeutive months, provided, however, that no 
more than one such tanporsry redrrignalion may be made by Seller withln any hwnty-four (24) 
month period, unlgs Buyer othcmlsc a p e s  to such additional temporary redesignation m 
W n h .  Withlo lime (3) monh aAer any such Force Majeure Evcnl is cured, Seller may, on 
one occasion, and without pcnalty, designate a new Committed Capacity to apply for the 
remaindw ofthe Term; provided, however, that such new Commined Capaeity shall be at least 
Kventy p e r m  (70.h) and no more than one hundred percent (100%) of the Commined 
Capacity al the tune ofthe Fnce Majeure Event. Any lanporary 01 final re-designation ofthe 
Commitlcd Capacity pwuant to tlun Section musl be drrally attributable to the Force Majeure 
Event and of a mlgnituds c o m m c m ~  with the s a p  and impacl of the Pone Majnne Evcnl. 
Any Dispute regarding the Bmwnt of such lanporary or final redesignation shall be senlcd in 
aceordancs wlb Section 16 of this Agreement. 

Energy produced p n n  to the Capacity Commencement Date shall be delivered by Seller to 

Buyer shall have the right to require that Seller, not more than twice in any twelve (12) Month 
p d o d  bsgirmins with the Capacity Commacemen~ Date, re-demonstrate the Capaoity 
Comnmcemmt Status of the Facility within sixty (60) Days of the demana provided, however, 
that such demand shall be cmrdiasted with Seller so that the sixty (60) Day period for re- 
demonsrmtion avo&, if pradical, prniously notified periods of Scheduled Maintenance 
Outages and Additional Mshuenance outsges pursuant to this Section 6. 

6.3. hfahtenmnee oftbe Faeility 

Seller shall maintain all Facility equipment n m e  the Same to be maintained at all times in 
accordance with manufachum' rewmnendationa snd PNdent Utility Practices and othenvise in aocordmce 
with this Agrennent. 

6.4. Scheduled Mainternnee 

By October I of each year, Seller shall deliver to Buyer the projected operating schedule for the 
Facility for the next calendar year, including any Scheduled Maintenance outages. Seller shall 

(a) 
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take manufadurers’ recommendations and P ~ d e n t  Utility Practices into acwunf when 
establishing the pmposed schedule for Scheduled Maintenanw outages. Scheduled 
Mainwlanoe Outages d o r  Additional Msintenancc Outages may not be scheduled d e  the 
Months of January, Februaty, June, July, August, or September unless agreed to by Buyer in its 
sole discretion. 

Within thifty (30) Days of receiving the proposed ope- schedule, including the Scheduled 
Mainmanee Outages, Buyer may propose amendments thereto. Seller shall not “nasonably 
withhold its wnsent to Buyer’s proposed amendments, provided that, for the avoidance of 
doubt, it shall not be unreasonable for Seller to withhold its wnsent to any proposed 
amendments of Buyer that would he oontrmy to Prudent Utility Practices. 

In the event that Seller should reject any of Buyer’s proposed amendments as set forth in 
Section 6.4@) above, Seller shall promptly notify Buyer of its reasons for such rejection, 
wbcreupon Seller and Buyer shall in good faith negotiate a reasonable altanative schedule. If 
agrecmeut between the panies is not raached within ten (IO) Days of receipt by Buyer of Seller 
rejection notice, Seller shall submit a 5 a l  operating schedule based on Prudent Utility 
Preuices, to the extent reasonably passible taking into acwunt Buyer’s proposed amendments. 

A h  the operatkg schedule for the upcoming year is finalized, Seller may change such 
sohedule, including the Scheduled Mriintenancc Outages, only if Buyer consents to the Ehangs 
acting in a mmmercially reasonable mnnner. 

6.5. Additionrl Mdoteluoce Ootrges 

If the unavoidable need srises for Seller to conduct maintenance on the Facility in addition to the 
Scheduled Maintenance Outages (“Additional Maintenance Outages”), Seller shall noti& Buyer of such 
maintenance, together with daus for carrying out such maintenance and the estimated duration of the work to be 
carried out. Seller and Buyer shall m@ate in good faith n reasonable schedule doring which such Additional 
Mainmance Outages shall take place. If agreanent is not nached within twenty (20) Days of initiating good 
faith negotiations, Seller shall prepare a schedule of such Additional Maintenance outages b e d  on Prudmt 
Utility pradias taking into somunt the ressonable rcqucsts of Buyer to the extent reasonably possible. 

6.6. Awar mod loformatloo 

Seller shall provide Buyer and its authorized agents, employees and inspectors with reasonable 
access to the Facility and data relating to the Facility. Buyer acknowledges that such aurss 
does not, except to the extent set forth herein, provide Buyer with the rigbt to direct or modify 
the operation of the Facility in any way and linther acknuwledges that any exercise by Buyer of 
its rights under this Section 6.6 shall be at its own risk and expense. 

Auy inspections or teating by Buyer shsll not relieve Seller of its obligation to maintain the 
Facility. In no event shall any Buyer statement, representation, or lack themf either express or 
implied, relieve Seller of its wrclusiw rrsponsibility for the Facility. Any Buyn inspection of 
propeny or equipment owaed or wnimlled by Seller or any Buyer review of or Consent to Seller 
plans, shall not be wmmd as endorsing the design. fitness or ooeration of the Facilitv 
equipment nor as a WBRanty or guarmtee. 

Seller shall reactivate the Facility at its own expense ifthe Facility is rendered hopexable due to 
actions of Seller or its ngents or a Fmce Majeure Event. 
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6.1. Permits Complhw with Lma 

Seller shall q u i r e  and maintain in effect for the Term all Govunmenhll Approvals fiorn all 
Goremmental Agencies having jurisdiction over the Facility insofar m newsmy (i) for the 
consrmotiOn, Operatia, development and maintensnce of the Facility in acsmdance with this 
Agreement and (ii) to pennit the Facility to operate and for Seller to perform hereunder. Upon 
timely and reasonable request h m  Seller, Buyer may use, but shall not be obligated to use, 
cmrrmcrcially m n a b l e  efforts to mist in procuring all Governmental Approvals for which 
Seller is responsible, provided b t  any rsasonable expenses incurred by Buyer in providing 
such assistanm shall be reimbursed by Seller. 

Wer shall secure and maintain all Governmental Approvals and other Project Consems 
referenced in clause (a) above at its sole cost and expense. 

In the event that the Parties are required to make any regulatory filings or are subject to the 
jurisdidion of any regulatory anthitic& including but not limited to the FPSC, then each of 
Seller end Buyer agrees to abide by any applicable regulatory rulings or orders issued by such 
suthorities. 

Notwithstanding the foregoing. a Party shall not be deemed to be in breach of its obligations to 
scpuin any Govemrnental Approvals a other -Consents to the extent that sueb Party is 
in good faith conIeslhg the application, intapretation, o r b  or other legal direction that would 
maadate the obtaining of any such Govatunental Approvals or other Project Cmsents. 

Wler shall at all limes comply with all Applicable Lam to which it or any part of the Facility 
m y  be sub]wI, including but not Limital to (i) all envimnmental lam in effeot during the Term 
and (ii) all Applicable Laws pertaining generally to Fuel storage, back-up or sccurity or 
otbemisc relating to the generation of eleomio power. Notwi~hstanding the foregoing. Seller 
shall not be deemed to be in breach of ita compliance obligations with nspeu to any Applicable 
Law to the extern that it is in good faith wmesting the application, interpretation, order or other 
legal direction pursuant to wbioh it would be reoderrd subject to any such Applicable Laws. 

68. Operating Psmmetcrs 

Seller  agree^ to operate the Facility in accordance with Prudent Utility Practices and in 
compliaooe with all Applicable Laws and Gwemmental Approvals (the “Operauhg 
Parsmeters”); provided that Seller shall: (a) have tbe sole respoosibility to, and shall at its sole 
expense, operate and mintain the F s c i l i i  in accmdance with all requinmcnts se4 forth in this 
Agreemen4 and @) comply with reasonable requirements of Buyer regarding day-today or 
bow-by-hour communications with Buyer. Seller agrees to operate the Fscility in such a 
manner that E n w  deliwed by Seller will meet all rwuircmem for wlW level. harmonics. 

(a) 

@) 

(c) 

(d) 

(e) 

(a) 

power faclor, v&, ancillmy -bees and ofher el&hikll specifioatio& required by & 
Transmission Provic&r. 

(b) Seller shall opcratc the Facility in -dance with Prudent Utility Practices and with all system 
protcctivc equipmsnt 10 SCMW whcnewr thc Facility is connect4 to, or is operated in parallel 
with the Transmission System. Seller shall prondc adequate system protection and control 
dences to ensure safe and pro& opention of all pnngkd quipment during normal testing 
and repair. n e  FsFility’s protective equipment shall meet IFEF and industry mndardr. Seller 
shall have qualified independent, third pany pnsonncl test, dibrate and aniQ in w i t @  the 
proper fhctioning of all protective equipment a least once every nnlvc (12) months in 
accordance wilh Prudent Utility pradices Seller shall perform a unit hctional tnp test a h  
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each overhaul of the Facility’s hubme, generator and boilers and shall prondc results to Buyer 
in writing prior to reauning the equipmcnt to service. The specifics of the UNI funnional tmp 
test will be consistent with Prudent Utiliry Practices 

6.9. Security 

(a) As security for the achevemem ofthe Required Capacity Commcncaenl Date and sarisfanory 
performance of its obllgarim hereunder, Seller shall pronde Buyer mth either. (i) one or more 
unconditional, mevocable, d u s t  pay Lener(s) of Credit (as herein defined), with the costs 
associated with any such I.etter of to be borne hy Seller, or (ii) cash deposits in the 
amounts specified in this Section 6 9. 

As used herein, a “Lnter of Credit” W s h a l l  mean a slandby l d t ~  of uednl lssucd by 1J.S 
commercial banks M a foreign banks having a licensed U S  branch prondcd that any such 
bank shall have a credit raUng of a l ea l  A- hom S&P or A3 fmm Moody’s (the “Issuer”) or 
such otha banks that Buyer dccms acceptable to Buyer in IIS sole commercially reasonable 
dlscrclion based on Buyer’s renew of such bank’s financial cnndition; and, provided funher, 
that any such letter of credit shall be m a form rewnably acceptable to the Party in favor of 
whom it is being issued. 

For the period beginning Q 
-the final spprovd of this Agreement by the FPSC and 
caninuing until the term uf this contract. wenty-five years after t l tc  c I . t . q  Commencement 
Date, Seller  MI maintam a ~ c n n  oflmdit in the amount of&. 

(b) 

(c) 

, , , , , , , , . 

(d) Buyer shall have the right and Seller shall be required to monitor the financial condition of tho 
Issw(s) in the event any Letter of is provided by Seller. In the event the Senior Debt 
Rating of any Issunis) has deteriorated to a level below the level stated in clause @) of this 
Section 6.9, Boya may require Seller to replace the Letter@) of Credit. Raplacement Lener(s) 
of Credit must meet the repuiremcatS listed in clause @) of this Section 6.9 within ten (IO) Days 
following written notification to Seller ofthe requirement to replace. 

Failure by Seller to comply with the requirements of this Section 6.9 shall, absent a cure by 
Seller m aecordance with Seaion 17 hmeof, be gmunaS for Buyer to draw in Full on the existing 
Letter of M i l  and will constitute a S d k 4 b d &  ’ Event of Default. 

(e) 

. .  ... &In the w e  of 
any Seller l%dkmd& ’ Event&&&&, Buyer shall be entitled immediately to receive, draw 
upon or retsin, BS the case may be, one hundred percent ( I  00%) ofthe applicable security. 

6.10. Submirsion of Data 

(a) Seller shall submif or cause to be submitted to Buyer the foUowing documents on or before the 
dales specified below. 

(i) No later than Thuty (30) Days afler the Financial Closmg Date and ending on the 
Capacity Commencement Date, (A) monthly cnndruchon progress repofts m such form 
as may be agreed to by the Parties, (F3) such other reports as are snbrmtted to Seller by 
the Independent Engineer, and (C) repom, when and as Seller becomes aware, of any 
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I. 

8. 

new andition or event that may have a material adverse effect on the timely 
completion of the Faci!ity. 

No later than Thirty (30) Days pnor to the Capacity Commenoement Date, evidence 

for the ownaship, operation and maioeolmce of, and the supply of Ewgy from, the 
Facility in accordanoe with this Agnement. 

On or befne the Capacity Commencemwt Date, a certificate from the Independent 
Engiaer to the effect that, based upon its moNtorin8 and review of construction, the 
Facility haa been -d in all mafsrial respects in compliance with the 
specifications fa the Facility sucb that it dl operate in acwrdnnce with prudent 
utility Practices. 

(ii) 
demonsfrating that Seller has obtained all Project conserrts thgl required to be obtained 

(iii) 

(iv) As soon as available, but not later than Sixty (60) Days following the Capacity 
Commcn-t Date, twD (2) copies of all results of Commissioning Tests performed 
on the Facility, including Tests of major equipment Muded in the Facility and the 
Transmission System. 

Upon request by the Buyer and at last  Thirty (30) Days following the Capacity 
Conunenwnenl Date, one (1) copy, as received by Sdler pursuant to the EPC ConhW, 
of all msnufsotmas’ specihetions and manufaotur.rs’ opemtion manuals for all major 
items of equip- incorpnated into the Facility, 

(v) 

(b) The receipt of the above schedules, data, wtifiroates and repmts by Buyer shall not bc construed 
as an endorsement by Buyor of the dedh of the FaciMy, does not ooastiarte a WaTBnty by 
Buyer as to the safety, durability or reliability of the Facility, ollrerwise relieve Seller of my of 
its obligations a potential Liabilities undn the Project Crmoacts 01 the Finan- Docurrrmts or, 
except with respect to the obligations of Buyer to maintaio the confidentiality of documenls and 
information meived by it, impose any obligation or liability on Buyer. 

FUEL 

7.1. Fuel Stnrage 

During the Term of this Agreemcnt, Sdler shdl maintain sufficient Fuel at the Facility Site to delinr 
the Capacity and Energy associated with the committed Capacity for an uninterrupted fourteen (14) day 
period. At Buyer‘s request, Sdlm shall demonstrate this capability to Buyer’s TCBSOllsble satisfaction. 

ENVIRONMENTAL ATI’RIBUTES 

8.1. Ownership 

Subject to the right of fust rehal set forth in Section 8.2 below, Seller sball retaia any and all rigats to 
own and to sell any and all Environtnental A t t n i w  and Emission Reduction Credits apsociated with 
the Fuel wnswned by the Facility and the generation of Energy by the Facility. 

8.2. Sale 

SeUn bereby grants to Buyer an exclusive and mevocable nght of first refusal for Buyer to purchase the 
Enwonrmntal Attnbntes and EQIlspions Reducaon Credits associated wth the Fuel consumed by the Facility 
and the generaUon of hasy by the Facdity. This right of first refusal shall termmale five (5) yean from the 
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Capacny Commencement Date. and the price and tcrms/crmditions for such sale and purchase shall bc m 
mutually agrecd upon by the PMies. To cxerrisc tbe right to purchaqe the Enwwmental AnribUes and/or the 
Emissions Reduction Credits, Buyer must notify Selln 10 writing prior to the fifth annivasary of the Capacity 
Commemcmcm Date. To the cxtsnt Seller dcsm to sell the Environmental Amibutes and Emissions 
Reduction Crcdin during such five ( 5 )   yea^ paiod snd pnor to Buyer having exerclped in right to purchase the 
EnvnOnmn(sl Amibutes and Emissions Redudon W i t s ,  Seller shall notify Buyer in wiling, shall provide to 
Buyer the bona fide oITn for the d e  of the sam, and shall give Buyer the rigbt to either purchase the 
Environmental Amiutss and Fmisoiom Reduction Credits at the pamc price as the bona fide offer, with t e r n  
end conditions to be negotiated at such time. 

9. SCHEDULING AND DELIVERY 

9.1. Energy Sale and Delivery 

- L e ( t c M h c ~ + I N E + S  
+ NUZIbWbVnP: a,b,G 
Akmwmleft+AJJp4E? o.s+lbb*. 

+Smtst: 1 + -*I o.+-d' 1:HAhnW 

L I n  accordance with the terms and cunditions hereof, commencing on the Capxity 
Commencement Date and continuing throughout the Term, Seller shall sell and deliver 
to the Electrical Interconneetion Poini, and Buyer shall purchase at the Electrical 
Interconnection Point. the Committed Capacity and all of the Energy produced by the 
Facility as reauired he&ander. 

9.2. Sebednltag 

Scheduling shall be on a "must-nm" basis, except for Forced Outages. Scheduled Maintenance 
Outages, m&Additional M a h t e m n c e & @ W  " .Atleastthirty(30) 
Days prim to the anticipated Capacity Commencement Date, Seller shall provide Buyer with a 
good faith estimate of the quantity of Eongy for the remainder of tha~ year and, them&?, by 
Wber I of each such Year, S e k  MI provide Buyer with a good faith estimate of the 
quantity of Energy that Seller will deliver m each subsequent year. 

Seller shall provide to Buyer its good hith, non-bioding estimates of the quantity of Energy to 
be d e l i v d  by Seller to the Intmomffition Point for esch week (s- on Sunday) by 4:00 
p.m Eartern Prevailing Tim on tbe drre falling at least three (3) Days prior to the beginning of 
that week. 

By 800 a.m. Emtern h i l i n g  T i m  on each Day, Seller shall submit a good faith schedde of 
the quantity of Energy to be supplied to Buyer for the om two (2) subsequmt Days. 

If, at any time following submission of a good faith estimate to Buyer on thc Day preceding the 
next subsequent Day. Seller beeoms ware of any chage to my of the values contained in the 
good faith estimate or predicts that such values will be subjeu to chaage before the end of thc 
next subsequent Day, h Seller shall promptly notify Buyer of such change or predicted 
C W .  

9.3. Forced Outages 

Seller shall notify Buyer by telephone call and/or via e-mail mesage (with cwfirmatl 'on to follow by 
wrinnr notice in each case) immediately upon discovering that the Facility is unable to deliver all or part of any 
Scheduled qtumtity of Energy due to a Forced Outage aad, soon as re~~onsbly practicable following such 
diswvay, shall notify Buyer in writing of its bwt estimate of the expected d&oo of such Forced Outage. 
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Such eslimue by Seller shall be based on the best information available Io it Should Scller e x p l  any further 
changes in thc dwation of any such Forced O w e ,  il sball promptly notify Buyer of tbe same. 

IO. ELECTRICAL INTERCONNECTION; OTHER AGREEMENTS 

10.1. Ekctrlul lafrttomdw FDcilitirs 

Prnuanl to the Electrid Inlerwnnection and Operaring Agramem, Seller shall secure any and all 
Electrical lntaconncnion Facilitiw up to and including lhe Elmcd Lmercomection Poinl and shall suumc all 
costs and expenses associated with the snm, induding any Transmission System network u p g ~ ~ d c  charges 
Buyer ahall be responsible for securing any trsosmission rights downalream of the E4cclrical lnluumnenion 
Point for Energy being hwsmincd on thc Tranamisyion S y s m  and Seller shall assume all costs and expenses 
aspoclDvd with the same. 

10.2. Ekrtricwl latrrcanaectiom tolot 

Seller shall deliver Energy inlo lbe TransmirSion S y s m  at the Electrical hlerwnnection Pod 

10.3. R b k d h  

Seller shall be deemed to bc in exclusive wntml of the Capacity and Energy prior to and up to its arrival 
at the Electrical Intercamecton Point and shall be responsible for any losses, costs, damageJ or injury arising 
thmhm Buyer shall be deemed to be in exclusive Fontrot oftbe Capacity and Energy after its arrival at the 
Electdcal Intercanneetion Pod and shall k respowible for any losses, costs, damages or injury &ing 
the€efmm. 

10.4. Addltlonil Agrnmcntr 

(a) Seller bereby wvemnts to perform its obligalions under any Projecl Contracts to which it is a 
party, and to indnnmify Buyer against and hold Buyer harmless against any Claims, wsts, 
losses and pcnaltics sustained by B u m  as a consequwce of a mterial breach by Seller of any 
Project Contract, except to the extent that any such Claims, costs, losses and penalties are 
ultimately delermined to have r d l e d  h m  Buyer’s bad faith or gmss negligence. 

11. METERING 

Except as provided otherwise bmi& the Parlies sgne tbat all requirements with resped to metering and 
Melering Equipmcnt shall be set forth in the Electrical htczwmection and Operating Agreement. Seller shall be 
responsible for all me- costs in aamdmcc with PPSC rules governing Qualifyins Facilities. 

12. PAYMENTS 

12.1. Energy P8ymenla 

(a) txccpt as othermse prondcd m ttus Agrcemcnt for each Monthly Billing Penod pnor to the 
Capaciry Commcncnnclu Daw, Buyer shall pay Seller the Buyer’s actual avoided costs for all 
Energy dsltvsrsd to the Elemcal lntermnncetinn Pomi, which wsts shall k caleulacd by 
Buyer ul accordance wth the As-Awlable Energy Rale lbe calculatm ofsuch payments due 
to Sella shall be based on the sum over all horn of the Monthly Billlng Pmod of the produn 
of each hour’s avoided Energy cost and the amount of Energy delivered IO Buyer from the 
kaciliry for lhaf how All purchases shall be adillsled for losses from the Poult of Metenng Io 
the Elecmcal Intercomcoon Point 
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@) Tbe calculation of payments to the Seller for energy delivered lo Buyer on and after the 
Capacity Commencement Dale shall be the sum, over aU horn of the Monthly Billing Period, 
of the product of (a) m h  hods  F h  Energy Rste (LkWh); and (b) the amnunt of energy 
(kWh) delivered to Buyer from the Facility during that hour 

For any period during which energy is delivered hy the Seller to Buyer on and after the 
Capacity Commencement Dale, the F h  Energy Rate in cents per kilowati hour (6kWh) shall, 
on an hour-hy-hour bnsis, he the lesser of (a) ulc As-Available Energy Rate and (b) the Avoided 
Unil Energy Cost. The Avoided Uml Energy Cost, in cents per kilowatt - hour (6kWh) shall he 
defined as the produd of (a) the Avoided Unit Fuel Cost and (b) 10,760 BTUkWh; plus (e) 
0.9156 per kwh in mid-2014 dollars escalating annually at 2.25%. 

For the plnposea of this the Avoided Unit Fuel Cost shall be detennined 
from gas prices published in Pfaap h i d e  FERC, Gas Market Report, first of the month posting 
for Florida Gas Trsnsmission (“FGT’) zont 3, plus other charges that FGT may apply. An 
estimated and indicative rate range of such other h g e s  (as provided hy FGT and oxpressed as 
a 100% LF Rate, indudes a Reservation Charge and a hasic Usage Charge) is $1.35/MMBlu up 
to SISOMMBtu This csthnatcd and indicative recourse rate range is set forth herein for 
informational purposes only, and is subject to change. The stated estimated and indicative 
recourse rate range docs not include FGT’s Fuel Reimbursement Charge fTueWwhich is 
estimated to he appmximalely 3.41% h d  upon the historical calendar 2008 average. The 
estimated and indicative m u r s e  rate does not include any surcharges (is. ACA 
-$.0016/MMBtu ur UFS or any other lmspecifid future surchprges). FGT’s Surcharges and 
Fuel Reimbursement Charm percmmges are collected in accordance with the lams and 
Moditions of FGT’s FERC approved in effect h m  time to time for %mice under FGT‘s 

Rate Schedule FTS-3 which, at this rim, has not been filed with or approved by the 
FERC. 

12.2. ClpaCify 

Buyer agrees to pay Seller for the Capaoity descnied in section 6 in accordance with the rates 
and procemneS contained in A p p e n d h  2&- 

swing on the Capacity CormocnecmnI Da 

12.3. Payments for Energy and C ~ p c i t y  

. . .  

Payments due Seller will he made monthly, and normally by the twentieth (209 Business Day 
following the end of the b i l l i  period The megawatt-burs sold by Seller and the applicable 
avoided energy rate at which payments are being made shall acoompany the payment to Seller. 

12.4. Payment Adjuntolent 

Payments to he made under this Section 12.3-4-shall, for a period of not longer than two (2) 
years, remain subject to adjustment based on hilling adjusrments due to mor or omission hy 
either Party, providd that such adjusrmenls have been Bgreed to hetween the P d e s  or resolved 
in accordance with the provisions of Section 16 h m E  



lk7 i l t .5 .  Regulatory CIungw 

Buyer’s payment obligrdions unh this Agtemmt me ~pntssly conditioned upon the mutual 
commiwnts JCt fonh in this Ageanent and upon Buyer being fully nimbwed for all 
payments to Seller through the Fuel Adjustment Cl,ause (as berein defintd) and the Capacity 
Cost Recovay Clause (as berein dcfimd) or ofher autb~rized rates or cbarges, as proposed by 
Buyer in its sole disnetian and approved by the FPSC. 

For purpses of this Agnemcnt, “Fusl Adjusmmt Clause’’ sbaU mean the clause set forth in 
FPSC Order No. 2515-A dated April 24, 1959. &a may be amended, revisod, d o r  replaced 
from time to time by the FPSC. 

For purpnses of Ibis Agreament, “capaoity Cost Recovery Clause” shall mean tbe clause set 
forth in FPSC Ordcr NO. 25773 dated FG 24,1992, as may be amended, revised, d o r  
replaced fmm time to time by tbe FPS%otwitbtanding any Omcr provisions of this 
AgrremcllS shovld Buya at any time during thc T e m  be denied authorizsti~ by FPSC (or any 
other mgdrhxy bodies having Mure jurisdiaion over Buyer’s rates and charges) to m e r  
from its o u s ~ w r s  all payolcntr, required to be made to Seller unh tbe terms of this 
Agreancnt, payments to Seller from B w  shall be rcdukad aocordingy. Neither Party shall 
initiate any Mion to deny recovery of payments under this AgremwW and CaEh Party shall t19% 
-pswnrBlv defend all tsmrs and mdilions of this Agreement incfuding 
wifkoni limitatiom. tho payment levels specified in this Agreement. Any mourns initially 
rcMlvered by Buyer from its rsteg.)rer, which recovery is subsequently disallowed by FPSC 
and charged back to Buyer, may be off& or credited against subsequent payments made by 
Buyer for purchkpg from Seller or, altomatively, shall be repaid and rchuned by Seller to 
Buyer. If any disallowance is sabsepusaty reversed, Buys shall repay Seller such &allowed 
payments. Any repaymeals shall be with interest at a nrte equal to the ulirty (30) Day highest 
grade wmmereisl papef rate as publiehsd in the Wall Sfreef Jownrrl on tho first Business Day of 
eacb Montb to tbe extent such payments and interest are recovered by Buycr. Such inlerest shall 
bempoundedmontbly. 

If Buyer elem to duce p a w  to Wler pursuant to this Sffition, Seller may tenninate this 
A m e n t  upon one hundred eighty (180) Days notic- 

(a) 

@) 

(c) 

(d) 
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I 

8 after such . .  . .  
paymmtnductioasbSellutalreoffe*. 

-12.6. Chnge io Envkromcnt.l L8w 

As used hereii "Change(s) in Environmental Law@)" means: (i) the enactment, adoption, 
promulgation, implunentation, or isglanoe of, or a new or changed intnpretalion of, any s w e ,  
d e .  regulatios Pnma, license, judgnmt, order n approval by a govnnmental entity thal 
specifidly addresses environmental issues 8nd that lakes effoot after the Effective Date; and 
(ii) the imposition on a Peaty by any gwemmental entity of any requirement with respect to 
compliance with the Clean Air lnterstste Rule prnmulgated on May 12,2005 (70 Fed. Reg. 
25,162) or the Clean Air Mercury Rule pmvnulgatea on May 18.2005 (70 Fed. Reg. 2&,W) 
and any re-promulgation 01 re-issww of such rules in response to a petition for 
rcMosidoratron or litigation challenging such des ,  regardess of the date on which such 
requirements me imposed. 

The Parlies acknowledge that Ch&u&s) in Envimnmental Law@) could significantly incresse 
the costs of complying with the terms of this Agmment CInrreSsed Environmental costs") and 
agree that, if any Change@) in Environmental Law(s) should increase(s) a Parly's cost of 
performing its ohligations under ulis Agreement sbove the T b r e s k U ~ a n o u n t  set forth 
in Sectionl2.9gc) below, the Peaty W d  by such Change(s) in Environmental Law(s) may 
avail itself of the remedies ret forth in Soction 12.wd) below (IS its sole and exclusive remedies 
for such Change@) in Envimnmental Law@). 

The Parties remgnize and agree tlud cenria Change@) in Environmental Law@) may occur that 
do not rise to a level that the Psaies desire to impact this Agreement. Accordingly, the Parties 
a m  that for the numoscs of this AemmenL Chaneds) in Environmental LawW will not be 

(a) 

@) 

(c) 

- -. 
and all cost. relating to ihe operation and-maintenance of the Facility, m&ding, without 
limitation, environmental compliance cost.. 

If a Party's Increased Environmental Costs should demonstrably exceed the TkeskelgA 
requirements set fonh in Section 12.%(c) above, the Parties may renegotiate the terms of this 
Agreanent. In the event the non-a&cfed Party does not agrees in ita sole discretion, to 
renegotiate this Agnemmt, then the affected Party may tuminate this Agmment upon one 
hundred and eighty (180) Days Written nnia to the other Party in the m m e r  providd for in 
Section 18.3 

(d) 

+2&12.7. S U N h l  on Termilution 

The provisions of this Section 12 shall survive the repudiation, tamination or expiration of ulis 
Agreement for so long as may be necessary to give effect to any outstanding payment 
obligations of the Parties doe and payable prior to any such repudiation, terminatinn or 
expiration. 
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13. BILLING AND PAYMENT 

13.1. St8tements and Payment of Ekclrk i i  P~ymentr 

Buyer shall rend or have read on its behalf the Metering Equipmen1 at the Electrical 
htercmmectim P O W  at midnight Eastem Prevailing Time on the last Day of each Month, 
unless otherwise mutually agreed by the Parties. 

Payments due shall he detetmined and adjusted in accordance with &&&&!d p p d i m  2 a. 
(i) F m  and afler the Capacity commenOemen1 Date, Buyer shall pay lo Seller, monthly 

in aream, payments in wrdnnce  with the provisions of clawe (c) below. 

Prior lo the Capacity Commencement Date, Buyer shall pay to Seller, monthly in 
man in scmrdsnce with the provisions of clause (d) below, for all Energy delivered 
to Buyer. 

(ii) 

On or before the twmlklh (204 Business Day of each Month following the Mwth in which the 
Capaoity Commencement Dale occurs SelleF-shall prepare an invoice showing the 
Payment payable by Buyer pursuant to this Agreemmt (in Dollam) -to Seller for the 
preceding Month. Ebb such invoice shall show information and calculations, in reasonable 
detail. 

Be-g with the fmt Month follmving the Month in which the firs1 unit of the Facility has 
been Commissioned until an invoice is required to be prepared pmuanl to clause (c) 
aforemsntioned, Buyer shall prepare an invoice showing the charges for Energy payable to 
Seller for the preceding Month in acoordance with FPSC Rule 25-17.0825, F.A.C., which 
invoice shall show information and calculations7 in reasonable detail. 

Buyer shall, subject lo Section 13.7, pay all invoices 00 m before the hventisth Business Day of 
the moth. If Buyer should dispule a portirm of the charges set forth on any invoice, it shall pay 
only those  mounts not in dispute by the applicable Due Date. 

All payments specified in this Seetion 13.1 shall be made to an w u n t  designaled by Seller and 
notified to Buyer. 

13.2. Mbcelhneous Payments 

Any mounts due to either Seller or Buyer under this Agreanmt, other than those specified in Sections 
13.1 above, shall be paid within hvmly (20) Days following receipt by the other Party of an itemized 
invoice from the Party to whom such BmOMts nre duc setting f d ,  in rcnsonable detail, the hasis for 
such payment. 

133. Currency and Timing of Payment 

Nohvithstanding anything wntained in this Agreement: 

(a) all payments lo be made by either Seller or Buyer under this Agreement shall he made in 
Dollars in inunedialely available cleared limds by wire eansfer into the relevanl m u n l  
specified in this Agreemeal or, if 00 account is spcsified, into the acwum designated by the 
receiving Party; and 
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(b) any payment that becomes due and payable on a Day that is other than a Business Day shall be 
paid on the next Business Day. 

13.4. Records 

Generally A ~ a p t e d  Accounting Principles (GAAP) and SEC rules can require the Buyer to 
evaluate various aspects of its uxmomic relationship with the Seller, e.g., whsther or no1 the 
Buyer must consolidate the Seller’s fioaacial information. In order to de~etmine whether 
certain GAAP is applicable, the Buyer rmy need BCCEY~ lo the Seller’s financial records and 
personnel in a timely manner a h  the Ew-&m-)3l&ixOate. la the evenl that Buyer, in its 
sole discretion, determines that consolidation M other incorporation of the Seller’s financisl 
information is necessary or pNdua under GAAP, Seller shall pmvide Buyer with the following 
for each calendsr qusrter in the Tom, witbin 90 days after q m r  end: 
(a) 
@) 
(c) 

Complete financial sIatments, including notes, for such quaner on a GAAP basis; 
Financial schedules underlying the financial statements; and 
Access lo r d  and persrmnel to enable Buyer’s independent audilor to conduct 
tinancial audits (in acmrdaoae with generally acapted auditing stsndsrds) and intemal 
cMlfml andils (in accordance with Section 404 of the Sarbmes-Oxley Act of 2002). 

Any information provided to the Buyer pursuant to this section sbaU be oonsidered confidential 
in accordance with the terms of tbis agreement sad shall only be disclosed as required by 
GAAP. The information will only be 4 for financiel slatcmmt purpxm and s M 1  nat be 
otherwise shared with internal or external parties. 

13.6 Default Interest 

Excepl where paymenl is the suhjeot of a bona fide Dispute (in which case it SW be treated 
under Section 13.7 below), if any paymen1 due from Buyer to Seller or from Seller to Buyer 
under this Agmemcnt shall not be paid when due lhe& in addition lo such unpaid amounf 
interest shall be due and payable thaemL Applicable intom81 shall be calculated at the lataesl 
Rate, and shsll continue to accrue fmm the date on which such payment became overdue to and 
until the date such payment is made in NI @oth dates inclusive) 

13.7. Dbputed Items 

Either Party (the “Disputing Party”) m y  dispute in good faith the acclwcy of a d i n g  of the 
Metering Equipmen1 andlor the acnwcy of an invoice. Where a reading or bill is the subject of 
a Dispute in good failh, the Disputing Party shall in accordance with Section 16 hereof give 
wilten ~ t i c e  0 the other Party within ten (IO) Days after the delivery of the invoice or 
statement by the other Party, l~f@er with details of its ~casotw for such Dispute. Such Dispute 
sbaU be addressed in acoordance with sedion 16. 

(a) 

13.8. Statement Ermn 

In the evenl that either Party becomes aware of any error in any slatement, such Party shall, 
immcdtately upon dkscovry of the m a r ,  notify in wnting the other Party of such error and shall 
rectify such CNOI (whether m the form of an underuayment m ovewyment) within thiay (30) 
Days of such nohficakm 
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13.9. Tnxes 

Seller shall pay or cause to be paid any public utility taxes or taxes on revenue imposed upon it 
in the State of Florida and shall pay or cause to be paid all Taxes on or with respect to the sale 
of Energy pursuant to this Agrament. 

Buyer shall pay or u s e  to be paid all Taxes (other than those referend in clause (a) 
above) on or with respect to the sale of Encrgv pursuant to this Agreement. 

If a Party is rcquind to remit or pay Taxes that are the other Party’s responsibility hereunder, 
such Psrty shall prmnptly reimburse the other for such Taxes. The Parties shall use all 
rea.wnable e&tr to administer this Ageanent and implement the provisions hereof in a 
manner that will minimae Taxes due and pnyable by all Patties. 

The Parties shall pmvide each other, upon Written requm with copies of any documentation 
that may be reusonably neoespary in the ndinary w w e  of any inter-govemmentd. state, local, 
municipal or other political subdivision tax adi t .  

13.10. Survival on Termination 

The provisions of this Section 13 shsll survive the repudiation, termination or expiration of this 
Agreanent for so long 85 may be uecessa~~ to give effect to any outstanding payment obligations 
of the Parties that became due and payable prior to any such repudiation, terminntion or expiration. 

14. FORCEMAJEURE 

14.1. DIfiollion of F o m  Msjeure Event 

A “Force Majeure Event” shall man an event or cimunStance that is not reasonably 
foreseeable, is beyond tbe rensonable wmol of and is not cawed by the negligence or lack of 
due diligence of the affected Party m i*l wntracm or suppliers and adversely affect, the 
perf- by that Party of its obligations under or pursuant to this Agreement. Such evmts 
or circumstances may include, but are not limited to: actions 01 hmions of civil or military 
a!~thority (including courts and govcmmmtsl or administrative agencies), acts of God, war, riot 
or insurrection, tenorism, blockades, embargoes, sabotage (including, but not limited to, arson 
and vandalism), epidemics, explosions and fires not originating in the Facility or caused by its 
operation, hurricanes, floods, strikes. ladmuts or other labor disputes (not cawed by the failure 
of the affeoted Party to wmply with the terms of a collective bargaining ngreement).Equipment 
breakdown m the innbility of Seller to use equipment due to its desigo, rotlstruction, operation, 
maintenance, the inability of Seller to meet regulatory standards, or failure by Seller to obtain 
on a timely b85is and maintain a necesJary permit or other regulatory approval, shall not be 
considered a Force Majeure Event. 

Except BS otherwise provided in this Agreement, each Party shall be excused fiom performwe 
only to the extent non-pufonnance w85 caused by a Force Majeure Event. 

14.2. 

If Seller should suffer a Force Mnjeure Event that reduces the generating capability of the 
Facility below the Cmnmitled Capacity, Seller may, upon notice to Buyer, tempmarily adjust 
the CanmitM Capacity 85 P result of such event. Such ndjusment shall be effective upon the 
fmt Day immediately following Buyer’s receipt of such notice or such later date 85 may be 

Effect of. Force Majeure Event 
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specified by Seller. Such adjushncnt shall not ox& the minimum mount necwary to 
accommodate the ForceMajeure E m  and in accordance with the otherlimitetions seI forth in 
this Agrement. 

If the Facility should be m W  ~ntp le tdy  i n o p d v e  as a result of a Force Majeure Evcnt, 
Seller shall temporarily set the CommiIIed Capacity at 0 kW until such time as the Facility can 
partially or l l l y  operate at the committad Capacity that existed prior to the Force Majeure 
Event. 

Upon the d o n  of a Force Majeure E v a  or upon its cure, the Committed Capacity shall be 
restored to the Committed Capacity that existed immediately prior to such Force Majeure Event. 
Notwiuutaadi~~g any other provision6 of h i s  Agrement, upon such d o n  or cure, B u w  
shall have the right to require a committed Capaoity test to demonstrate the Facility's 
compliance with the npuinmentr of this Section Any Committed Capacity test required by 
Buyer under this Section shall be in addition to any committed Capacity test required under any 
other Section. 

Seller shall be solely responsible for and pay the costs necessary to reactivate the Facility and/or 
the interumnedion with the Transmission Provider's system as a result of the Force Majeure 
event 

14.3. Netlliutioa 0bus.tiOns 

In the event of any delay or nonpafotmrince resulting from .a For* Majeure Event, the psrty claiming 
tbat a Force Majeure Event has ocanrd shall notify the other Party in writing, wit!Jin five (5) Days of such 
ncwrrence, of the nature, crwe, date of oommnccment fheroof and the antkipsled duration, and shall indicate 
whether any d e a d l h  or date@) imposCa hereumk m y  be affected thereby. The suspension of performance 
shall be of no gwder scope and of no g n ~ a  d d m  than the cure for the F m e  Majeure Evcnt requires. A 
Party claiming that a Force Majeure Event has o c c d  shall not be entitled to any relief thezefore unless and 
una notice is provided. The Party daiming that a Fare  Majeure Event has OECumd shall noti@ the otherm 
of the cessation of the Force Majeure Event or of the conclusion of the affeoted Party's cure for the Force 
Majeure Event, in either case within two (2) Businas Day3 thaeof. 

14.4. Duty to Mitigate 

The Party claiming that a Force Majeure Event has wurred shall use its best efirt.9 to cure the cause(s) 
preventing its perfomawe of this Agreement; provided, however, that the settlement of strikes, lockouts and 
other labor disputes shall be entirely within the discretion of the affcotsd Party and such Party shall not be 
required to s a l e  such strikes, InckouIs or other labor disputes by acceding to &mands which such ParIy deems 
to be unnasonable. The Party claiming the Force Majeure shall keep the other Party advised BS to the 
continuance of the Force Majeure event. If an event of Force Majeure persists for a continuous period of at le& 
six (6) months, then the Party not claiming Force Majeure shall have the right, in its sole and unfettered 
discntion, to tCrminate this Agrament upon giving writtcn notice to the other Party thirty (30) days in advance 
of the date oftennination (which may be as early 85 the six (6) month anniversary of the Force Majeure event). 
Upon such tenninaIion becoming effective, neither Party shall have any funher liability nor obli@km to the 
othu Party arisi under or related to this Agrement, except as otherwise provided for in this Agrcgnent. 
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15. LIABILITY AND INDEMNIFlCATION 

15.1. Limitation of LhbiUty 

THE PARTIES AGREE THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES, 
INCLUDING WITHOUT LIMITATION DETERMINATION OF LIQUIDATED DAMAGES, PROVIDED 
FOR IN THIS AGREEMENT ARE REASONABLE AND SATISFY THE ESSENTIAL PURPOSES HEREOF 
FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS REMEDY OR MEASURE OF 
DAMAGPS IS PROv1DED SIJCX EXPRESS REMEDY OR MEASURE OF DAMAGES SHALL BE THE 

~ ~~~~~~~~~~~~~ ~~~~ ~~ ~~ 

SOLE AND EXCLUSIVE REMEDY, M E  OBLIGOR’S LIABILITY SHALI. BE LMTED AS SET FORTH 
IN SUCH PROVISION AND ALL OTHBR REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE 
WAIVED IF NO REMEDY OR MEASURE OF DAMAGES IS D(pREsSLY HEREIN PROVIDED, THE 
OBLIGORS LIABILITY SHALL BE LIMITED TODIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT 
ACTUAL DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED NEITHER PARTY NOR THEIR 
AFFILIATES SHALL BE LIABLE FOR CONSEQUBNTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR 
INDIRECT DAMAGES, UlST PROFITS OR OTHER BUSINESS INTERRUFTION DAMAGES, EVEN IF 
SUCH DAMAGES ARE ALLOWED OR PROVIDED BY STA“E, IN TORT OR CONTRACT, OR 
OTHERWISE. TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED, THE PARTE3 ACKNOWLEDGE THAT THE ACTUAL DAMAGES ARE DIFFICULT OR 
IMPOSSIBLE TO D m ,  OTHERWISE OBTAINJNG AN ADEQUATE REMEDY IS 
INCONVENENI AND THE LIQUIDATED DAMAGES DO NOT CONSTITUTE A PENALTY AND ARE 
A REASONABLE AP~OXlMATION OF THE HARM OR LOSS 

EACH PARTY HEREBY IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED 
BY APPLICABLE LAW, ANY AND ALL RIGH? TO TRIAL BY JURY IN ANY LEGAL PROCEEDING 
ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS 
CONTEMPLATED BY THSS AGREEMENT EACH PARTY FURTHER WAIVES ANY RIGHT TO 
CONSOLIDATE ANY ACTION IN WHICH A JURY TRlAL HAS BEEN WAIVED WITH ANY OTHER 
ACTION IN WHICH A JURY TRIAL CANNOT BE OR HAS NOT BEEN WAIVED 

15.2. Indemn&8tlon 

Each Party (the “Indemnifying Party”) agrees to indemnify, defend and hold harmless the other Party, 
and each of the other Party’s Affiliates, direotors, officers, employees, agents and permitted assigns 

I (collectively, the “lndcnmified Party’’), from and against any and all e I n i n & B  losses, liabilities, dsmages, 
judgments, awards, fines, penalties, costs and expenses (including monahle attorneys’ fees and disbmments) 
directly inamcd in CONmtion with or directly arkhg fmm or out of: (i) any breach of repaentation or 
warranty or failure to pnfmm any covemnt or agJwmmt in this Agreemnt by said Party; (u) any violation of 

I applicsblc law, regulation or order by said Party; andlor (iii) any ek&&!-by a third party ariSi  out of 
any act or omission by said Party. 

The Indemnified Party shall promptly notify the Indemnifying Party of any claim or procooding in 
respgt of which it sedrs to be indemnified. Such notice shall be given in writing as soon as reasonably 
practicable after the Indemnified Party bemmes a m  of such claim or proceeding. Failure to give such notice 
shall not excuse an indemnification ohligation oxccpt to the extent failure to provide notice adversely affects or 
prejudices the Indemnifying Party’s intuwts. Tbe Indemnifying Party shall assume the defense thereof with 
ocumsel dcsipted by the Indemnifying Party; provided, however, that if the defendants in any such action 
indude both the Indemnified paay and the Indemnifying Party and the Indemoified Party reasonably concludes 
that in the c o r n  of such indemnification thae may be legal defemes available to it that we difkrent from or 
additional to, or inconsistem with, those available to the Indemnifying Party, the Iodemnified Party shall have 
the ri&t to select and be represented by separate counsel; provided however, the foregoing shall not preclude 
the Indemnified Party fmm otherwise panioipating in any such proceeding at its own expense. If the 
Indemnifyins Party fails to assume the defense of a claim, the indemnification of which is required under this 
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Agreement, the Indemnified Party may. at the expense of the Indemnifying Party, wntest, settle, of pay such 
claim; pmnded, howevn, that settlement or 111 payment of any such claim may he made only with the 
Indemnifying Party’s consent or, absent such wn.e=nt, wriIten opinion of the Indemnified F ” s  counsel that 
such claim is meritorious m wmBnhi sertlcmmt. 

AU indemnity rights shall survive the expiration of any sooner termination of this Agreement in full fm 
a period of twenty-four (24) months after the expiration date or effective date of such termination. 

16. RESOLUTION OF DISPUTES 

16.1. Notice o f D b p h  

In the event that any dispute (inchding payment dispute), controversy or claim arising out of M relating 
to tbis Agrcemsnt or the breach, termination or validity mcrtof should arise hehwen the Patties (a “DupM).  
the Party wishing to declare a Dispute shall deliver to the ather Party a Written notice identifying the disputed 
issue. 

163. Rwlution by Parties 

Following deliwry snd receipt of a notice of Dispute, executives of both Parties shall meet at a muhdly 
acceptable time and place within ten (10) Bwiness Day8 after receipt of such notice and thuwrfler as o h  as 
they rearonsbly deem necessary, to exchange relenmt information and to attempt to resolve the Dispute. In 
such uwmtinga and exohanges, a Prnty shall have the right to designate as wn6dential any infomatioh mat such 
Party offers. If the matter has not boen resolved in the nforcmartioned msnner withi0 thirty (30) Days of the 
disputing Party‘s notice having hem issued, 01 if the Parties fail to meet withio ten (10) Busims Days as 
required above, eittnr Party may initiate binding arbitration in St Petersbur& Florida, as herder  provided. 
The binding arbitration pmceding shall be condueted in accordence with the then aurent American Arbitration 
Association’s (“AAA”) Large, Complex cnnmercial Rules m other nulually agreed upon pmcedures. 

17. TERMINATION AND DEFAULT PROVISIONS 

17.1. EVCU~S o f w a u n  

Fveotr of a. An “- shall maao, with respect to a Party (such Party, the 
“Defaultine P W ) ,  the owmenw of any one m more of the following: 

I 

I 

w e  fsilure to make, when due, any payment required pursuant to this Agrement if sucb failure is no+-- 
remedied Within hVWlty-fiW (25) Business Days aAer the Defaultkg Party’s receipt of Written notice; 

m)&l~~y representation or wmanty made by such Party herein is false 01 misleading in any material respect 
when made or d e n  deemed made or &; 

*Except to the extent constituting a separate Event of Default or if the Mwe is excused by Force 
Majeure of U D-) SbOVe re lafed to anv D 1 ireduodmthe 
dg(pglgg?t the failure to perfam any siguifieant m &al wvenant m Obligation set forth in this 
Agnemcnt if such failure is not remedied within thirly (30) days after the Defaulting Party’s receipt of 
wrim notice, 

I 
I e&Such Party b m e s  Baalaupt; 

p3&l%e Party trstlsfers 01 assigns m otherwise wnveys any of its rights or obligations under this 
Agreement to another Person in nolation of the term and wnditions of this Agreement; 

elflSeller wnsolidates or amalgamates with, m m q e s  with of into, of m n s k s  all m substantidly all of 
its assets to, another entity and, et the time of such consolidation, amalgamation, merger of trunsfer, (i) 

I 
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17.2.1 immediately terminate this Contract. without oenaltv or furlher oblieatinn. by 
written notice la the Defaultine Partv. and offset aeainst anv navment(s) due 
fmm non-Defaultine Partv to the Defaultine Partv. any monies otherwise due 
fmm the Defaultine Partv to the non-Defaultine Partv; 

17.2.2 exercise anv other remedv(ies) which mav be available to the non-Defaulting 
Partv at law or in esuitv. 

Termination shall not affect the liabilitv of either Partv for oblieations arisine orior to such - -----I -inbwt:LcR: O.S,F*tllha: 0“ 

@mination or for damaees. if any. resultine from any breach of this Contract. 

173 Other Right8 and Remedier 

Upon the breach by either Party haeto of any obligalion, covenant or w m t y  hereunder, the Party 
damaged by any suoh Event of Default may in its sale discretion, in addition to exercising any other remedies 
provided for hereunder, proceed in accordance with W o n  16 to protect and enforce its rights, to recover any 
damages to which it may be entilled (inclluding all casts and expses  reaJonably incurred in the exercise of its 
remedy). 

18. MISCELLANEOUS PROVISIONS 

Hl;a;18.1. Co~deo tu l i l y  

protected. E x q t  as otherwise set forth in this Agreement, neither Party shall publish, 
disclose, or othawise divulge any tpm or condition of this Agreement and, without limitation, any informaton 
relating to any transaction or documents exohanged bawcen the Parties in connection with this Agreement (suoh 
infomation, the “ProIected information”) to a lhird person (other than the Party’s employees. Aililhtes, lenders, 
counsel, scu)untanls or advism who have a need to lmmv such informalion and have agreed to keep such terms 
confidential), at any time during or for hvo (2) years aftex the expiration or early tennhtion of this AmeemenC 
without the other Party’s prior witlfm consent. Each party shall be enlitled to all remedies available at law or in 
equity (including but not limited to specific performsnce andlor injunctive relief) to enforce, or seek relief in 
connection with, this confidentiality obligation. 

. The following shall not be considered Protected Information, and receiving 
Party shall not be limited in the use or disclosure of the following informafion: (a) information w&h is or 
becomes p~ of the public domain through no act or omission of receiving Party; @) information which 
denmostrably was known or was in the posnegsion of receiving Party without obligation to mainlain 
oontidentiiality prior to the Effective Date of this Agreement; (c) information which is subsequently rightly 
received by receiving Party from a third party who is mt bound to maintain such information as confidenlial; (d) 
information independently developed by the receiving Party without reference to the Protected Infomalion 
received under this A m e n t ;  andlor, (e) information required to be disclosed by Buyer for its compliance 

’ 
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obligations to the commission and/or pu~luanl to the Act. Further, nolwithswding anythbg io the wntrsly, 
eithe Party may disclose to the public and third parties, at any lime and fiom time-to-time, the following 
infomation in wnnection with the Parties’ rcspcctin namable energy business operations and mnnwmeni, 
iecbnicrd evaluation, educationd, public relatim, and promotional progrsms: the name of the Pariies and the 
fad the Parties have entend in0 this ApmnenI for the sale and purchase of renewnble power generafed by the 
Facility, a description of the im of renewable ertergy technology used at the Facility, the Capacity of the 
Facility, and the amounI of Energy aclually gcnaatsd by the Facility and/or delivered to Bnyer. 

&@dm of confdenlial Infmmati on. Upon requesi of disclosing Party, w i v i n g  Party shall either (i) relurn 
the Protected Informarion, indudi i  all wpies, m (io destroy the Rotected Infknatiw, including all wpies, 
und premi mitten a s s w a w s  of the destruotion to disdosing Party. NoMithstSoding the f w o i n g ,  both 
Parties acknowledge IhaI protcoted Infarmalion transfarad and maintained electmnically (including e-mails) 
may be autaoatieally arohived and stored by Receiving Party on electronic devices, magnkc tape, M other 
media f a  the purpose of nMaiag data in the event of a system wihm (collectively, “Back-Up Tapes”). 
Nolwihmding the terms of ibis Agnement, in no even1 shall Receiving Party be required to destroy Pmtcoted 
Informarion stored on Back-up Taps; provided, howcvor, any Pmtemd Infomalion not refumed m destroyed 
pursuant to this Seotiw &all be kepi wnfidcntd fop the duration of its existeoce. Furthermore, the Puriies 
agrm Ihal receiving party may raai0 om (I)  copy of such Roteckd Infmmation in reniVing Party’s fdes for 
audit and wmpliance pupsea for the duration of its existence; provided, however, such Pmtecled lnformaton 
shall be krpt confidmdial for the duration of its existence in accmdanoe with the lenns of this Agnement. 

Disclosw. Nolwihwding the confidentiality requirematts sei forth herein, a Party may, 
subject to the limitations wt forth herein, disdae Rotected Infomation to wmply with the Act, any other 
applioable Rquiremmt of Law, or any exchamp, con1101 m a  m independen1 system operator rule, in response 
to a COM order, in wnnection with my WIUI m regul.tmy proreedmg, or a8 othenvise required by any 
Requirfanenl of Law. Such Wosm sMl no1 termioate the obligations of confidentiality unless the Protected 
Infomalion thsresfta falls within one of the exdnsinvl of this Agreement To the exieni the disclosure of 
Protected Informaton is requested or oompelled as set forth above, the receiving Party sgrea to give disclosing 
Party reaJonable notice of any diswvery request m or&, subpoena, m other legal proocss requiring disclosure 
of any ConfidcnIial Infonuation. Such  ice by the w i v i n g  Party shall give disclosing Party M oppothmity, 
at disclosing Party’s discmion and sole eosi, to seek a protective order or similar relief. If such protective order 
01 other appropiate remedy is not sowhi and obtaiaed within at least thirty (30) days of rewiving Party’s 
notice, w i v i n g  Party shall disclose only that portion of the Protected Infnmation that is required or necessary 
in the opinion of IeCeiVing Party’s legal c o d ,  pOVii&i, however, nCdVing Party shall Use reaSrmablc effons 
lo oMai0 asmmces that d d e n t i a l  trcatnrnt will be razorded io any Confidential Infamoation so disclosed. 
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llM,18.2. Notice8 

All notices 01 other ~ommuniuaions to be given or made hereunder shall be in miting, shell be 
addressed for the mention of the Prisons indicated below, and shall be delivered personally or 
sent by a nationally recognized owmight courier service or facsimile. The addresses of the 
Parties and thei respeclive facsimile rmmbers shall be: 

(a) 

If to Buyer: 

with a wpy to: 

If to Seller: 

with a copy to: 

Progress Energy Florida, Inc 
299 First Avenue North, PEF155 
St. Petersbwg, Florida 33701 
Attn: Co~erationMsnager 
Telephone: (727) 820-4597 
Facsimile (727) 820-4598 

Progress Energy Florida, Inc. 
299 First Avenue North, PEF 151 
St. Petersbur& Florida 33701 
Attn: m e n d  Counsel 
Tele.phone: (727) 820-5587 
Facsimile: (727) 820-4598 

Hathaway Renewable Energy, Inc. 
45 Franks Road 
Leoma, Tennessee 38468 
AM1:Kevin Hathaway 
Telephone: (931) 85214060 
Facsimile: (931) 852-4160 

Hathaway Renewable Energy, Inc. 
P.O. Box 356 
b m a ,  Tennessee 38468 
Am: Laura Hathaway 
Telephone: (931) 852-4060 
Facsimile: (931) 852-4160 

Except as othwwise expressly provided in this Agreement, all notices shaU be deemed to be delivered 
(i) when delivered by hand or by ovgnigbt courier. or (i) if received during business hours on a Business Day 
for the receiving Party, h e n  transmitted hy facsimile to the receiving Party’s facsimile number and, if received 
after business hours or on a Day that is not aBusiness Day for the receiving Party, on the receiving Party’s hrst 
Business Day following the date wnsmitted by facsimile to the receiving Party’s facsimile number. Any notice 
giwn by facsimile shall be confmned in writing, delivered pasonally or sent by courier, hut the failure to so 
confirm shall not void or invalidate the original notice if it is in tict received by the Party to whom it is 
addressed. 

@) Either Party may by writlen notice change the address, addressee andor facsimile nnmher to 
which such notices and cmununicntions to it are to be delivered or miled. 
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&18.3. Waiver 

No waiver by either Party of any default by the other Party in the perfoImmIw of my of the 
pmvisions of this m m e n t  phsn opcrstc or be wnshued as a waiver of any other or funher 
default or defaults whether of a l ib  or diffescnt chnractu nor shall it bc effective unless in 
writing duly executed by a duly auth& representative of such PaW. 

Neither the failure by a Pmty to in& on MY occasion upon the perfmmwce of the terms, 
conditions and provisions of this Apcmml nor time or other iudulgam granted by ooe Party 
to the otha shall act as a waiver of such breach nor as an scccptance of any variation or as the 
relinquishment of any such right or my othrr right hereunder. 

WJ~5d8.4. Rehtionship of the Pmtiw 

In executing t)us Apammt, Buyn does not, nm should it be umstrued to, extend its credit or fmancid 
suppon for Uu benefit of any third panies lead& money to or having Mhm transactions with Seller or any 
assignee of this Agrremcnt, nor docs it creste any Uwd party beneficiary rights wth respcn tbfreto. Nnhing 
wntained in this Agnrmen shall be oomtrusd to create an association. tnrsl, p m r s b i p ,  or joint venture 
benvm the Panic% 

I %lS.S. No "bird Partia 

othn ma0 as spccified in the BsJigawnl provisions wntaincd UI Secbon 18.9-&below, thls Agreement 
io intended solely Tor the beoefit of the Parties and d i n g  in this AgmxnCnt sbdl be wnstmcd as mating any 
duly to, standard of uue wilh reference to, or any liabilily to, or wdanng any right of suit or anion on any 
Person not a Party to this Agreement. 

-18.6. Farther A ~ u r m c w  

If, a&r the emution hereof, it should pmn necessaty and proper to execute any additional documents 
or to take furlher action to effectuate the intent of this AIgkmcnf the Parties agee to take such action so long 
as it is reasonable. 

I 

I HhtLl8.7. Asrigmeet a d  Sccnrlty 

Neither Party shdl have the right to assign its obligations, bmefits, and duties without the Written 
consent of the other Pfdy, which shall not be unnaacmably withheld or delayed; provided, however, thal Seller 
may pledge its interests hemin in favor of any Financing Parties who arf- parties to the Financing Documents 

I W18.8. Choke &Law and Veout. 

Thls Agreement shall be governed by and wnsrmed UI accordance wth the laws of the State of Flonda, 
wthout rcfcrsncc to IU conflld of laws rule2 or any pnnclplcs that would mggcr the appllsauou of an) othn 
law Any mion brought pursuant to thls Agmmmt shall be brought m PineUas County, Flonda 

4 S . & & ~ ! % " e d l i l i @  

If any term or provision of this Agmment should be held hy any wurt or other aulhority of competent 
jurisdiction to be invatid, void. or unenforceable, the remainder of this Agreement will remain in full force and 
e&d and will in no way be adversely affcded; provided, however, that the S C V ~ ~ M C ~  of such tam or provision 
does not no& the pexformnnce of a Party's tmuerisl obligations impracticable or impossible. 
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I 4S&&&Amcndmenb 

This may be amendid only by milten agreement among the Pruiies. 
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IN WITNESS WHEREOF, the Patties b e  exu;aed and delivered this Agreement BS of the date first 
above written. 

FLORIDA POWER CORPORATION d/b/a 
PROGRESS ENERGY FLORIDA, INC., a 
Florid. corporation 

By: 
Name: 
Title: 

HATIIAWAY RENEWABLE ENERGY, INC., 
i T e w a r n  Corporalion qualikd in Florida 

-, 
Name: Kevin W. Hamaway 
Title: President 

......... "*e... .... "ll.l.*..* -_.._. ....... " ..-... ~ ...,__.... "l..l .'... *.-.I. I..I...I.I.I_-X_Y -I.._.-." 



APPENDIX 1 

FAClLIn CONFIGURATlON 



APPENDIX 2 

MONTHLY CAPACITY PAYMENT CALCULATION 

A. After six months of operation 6om the Capacity Commencement Dale, m the event thnt the 
Annual Capacity Baing Factor ("ACBF"), as defined below, is less than or equal to 74%, then 
no Monthly capacity Payment shall be due. Tbal is: 

MCP = 0 

B In the event that the ACBF IS greater thao 74% but less than 94%, then the Monthly Capacity 
Payment shall be calculated by usmg the folIowmg formula 

M C P = ~ ~ [ I - [ S x ( O 9 4 - A C B F ) I I  .CC 

C In the event that the ACBF IS equal to or greater than 94%, then the Monthly Capanty Payment 
shall be calculated by usmg the following formula 

MCP CC 

where: 

cc = Committed Capacity in kW. 

ACBF = Annual Capacity Billing Faotor. This 12 month rolling average shall 
be defmed as the Enugy actually received by Buyer for the 12 
consecutive months preceding the date of calculation excluding any 
Energy received during a Force Majeure Event in which the 
Committed Capacity is t c m p d y  set equal to 0 kW. divided by the 
product of the Committed Capacity and the number of hours m the 
12 wnsecutive months preceding the date of calculation excluding 
the bows during a Forcc Majeure Event in which the Committed 
Capacity is temporarily sct equal to 0 kW. If a Forcc Majeure Event 
DCCUIS during the 12 eansautive months preceding the date of 
calculation in which the Committed Capacity is tanporarily set to a 
value greater than 0 kW then the 12 month rolling average will be 
pro-rated aocmdingly. During the first 12 consecutive Monthly 
Billing Periods cmnmenciug with the first Monthly Billing Period in 
which Capacity payments are to be made, the calculation of 
12-month mlling average Annual Capacity Baing Factor shall be 
performed as follows (a) during the first Monthly Billing Period, the 
Annual Capacity Billing Factor shall be equal to the Monthly 
Capacity Factor; (b)thcteafbr, the calculation of the Annual 
Capacity B i l l i  Factor shall be computed by Energy actually 
received by Buyer for the number of full wnsecutive m n t b  
preceding the date of calculation excluding any Energy received 
during a Force Majeure Event in which the Committed Capacity is 
temporarily set equal to 0 kW, divided by the pmduct of the 
Commiaad Capaeity and the number of born in the number of full 
consecutive mnths p d i  the date of calculation excluding the 
hours during a Force Majeure Event in which the Committed 
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Capacity is tempordy set equal to 0 kW. If a Force Majeure Event 
wrn during the months preceding the date of calculation in which 
the Committed Capacity is temporarily sct to a value greater than 0 
LW then the 12 m o d  mlling average will be pro-rated acoordingly. 
This calculation shall be performed at the end of ea& Moothly 
Billing Period umil enough Mnnthly Billing Periods have elapsed to 
calculate a hue 12,month rolling average Annual Capacity Billing 
Factor. 

MCP = Monthly Capacity Factor. The total Energy received during the 
Monthly Billing Period for which the cslculation is made, divided by 
the product of the committed Capacity and the total horn during the 
Monthly Billing Period. 

The M o d  beginning at 12:W:OO am. on the first calendar day of 
each Month and ending at 12OO:OO am on the first calendar day of 
the next succeeding Month, except that the initial Monthly B i l l i  
Period shall Eonsist of the period beginning 12:Ol am., on the 
Capacity Commencement Date and ending at 120000 a.m. on the 
first day of the next succeeding Month. 

Moothly 
Billing 
Period 

= 
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AVOIDED UNIT NORMAL CAPACITY PAYMENT RATE 



APPENDIX 54 

SELLER’S CORPORATE INFORMATION 

Hitbaway Renewable Energy, Inc. 

Phyakal Address: 

Phone: 
Fir: 
E-maik 

Mailing Address: 

State of Incorporation: 
Qmlitied in Florid.: 
EIN: 
DUNS 
CAGE Code: 
CCR Rcgbtntion: 
NAICS 
SIC 

45 Franks Road 
Leoma, Lawrence County, Tennessce 38468 
(931) 231-5450 
(931) 852-4160 
hathawaykW@msn.com 

P.O. Box 356 
Leoma, TN 38468-0356 

TennesseeonOctobcr26,2M)9, control#616183 
January 26,2010, wntml #F1OOOOOOO444 

Completed December 23,2009 good for one yea 

Tax Year: I OCT to 36 SEP 



ATTACHMENT C 

Hathaway Contract #3 

Updated Exhibit B to petition 
Data Request Responses 



Exhibit B 

Note: This table has been updated due to the inadvertent inclusion of carbon casts which were 
included in the original forecast of As-Available pricing. 



Staff Data Request #1 

Amended Response to Question #12 

C ~ m p . . l ~ ~ n o f P . y m n O t o H a w a y W c m a s  UnderConlmct3to PEF'sM1OSUndard Offer 

CmtRnMW 16 
CapadNF.Mr: ?d% 
PVLUe 1uyI/20ou) 

Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecast of As-Available pricing. 



Staff Data Request #1 

Amended Response to Question U13 

compaiimn of ~ a y m m r m  ~ a t h a - ~ i o m a i  Undermntmalm ~ ~ ~ k m s t a n d a r d  Offer 

ContMMW 16 
Capady Factor: 94% 
Wane 1 U ~ I l O  

Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecast of As-Available pricing. 



Staff Data Request #1 

Amended Response to Question #16 

2013 
2014 
201 5 
2016 
2017 
2018 
2019 
2020 
2021 
2022 
2023 
2024 
2025 
2026 
2027 
2028 
2029 
2030 
2031 
2032 
2033 
2034 
2035 
2036 
2037 
2038 

I2010 IOYSP (without carbon) I 2009 10 YSP 
Delivered As-Awlable Delivered ' As-Awilable 

$/MMBtu $IMWh $lMMBtu $/MWh 
866 $ 55 51 $11 70 $83 56 

Gas Energy Gas Energy 

9.19 $ 
9.71 $ 

10.34 $ 
10.96 $ 
11.48 $ 
1200 $ 
12.41 $ 
12.82 $ 
13.24 $ 
13.65 $ 
14.06 $ 
14.48 $ 
14.86 $ 
15.26 $ 
15.67 $ 
16.10 $ 
16.53 $ 
16.98 $ 
17.45 $ 
17.92 $ 
18.41 $ 
18.92 $ 
19.44 $ 
19.98 $ 
20.53 $ 

58.63 
67.17 
68.31 
73.55 
77.25 
71 94 
68.15 
67.70 
69.14 
70.53 
79.06 
81.47 
81.85 
90.19 
87.83 
89.46 
92.14 
94.91 
97.76 

100.69 
103 71 
106.82 
110.03 
113.33 
116.73 

$11.78 $82.04 
$11.92 $85.10 
$12.22 $79.29 
$12.52 $72.06 
$12.86 $72.30 
$12.96 $73.35 
$13.16 $74.95 
$13.32 $79.00 
$13.56 $81.71 
$13.88 $85.50 
$14.21 $83.52 
$14.58 $88.39 
$14.91 $91.56 
$15.18 $97.28 
$15.54 $97.26 
$15.85 $99.45 
$16.17 $101.69 
$16.50 $103.97 
$16.83 $106.31 
$17.17 $108.70 
$17.52 $1 11.15 
$17.88 $113.65 
$18.25 $116.21 
$18.62 $118.82 
$19.00 $121.50 

Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecast of As-Avoilable pricing. 



.($OOO) Base - As filedv + 15% -15% 
Contract 1 $ 119,586 $ 134,443 $ 104,729 
Contract2 $ 118,400 $ 133,067 $ 103,733 
Contract 3 $ 117,757 $ 132,321 $ 103,192 

Note: This table has been updated due to the inodvertent inclusion of carbon costs which were 
included in the original forecast of As-Available pricing. 



Staff D
ata R

equest #2 

A
m

ended R
esponse to

 Q
uestion #8 

s 
$5 

." ." .r 

_N
ote: This table has been updated due to

 the inadvertent inclusion of 
carbon costs w

hich w
ere 

included in the original forecast of A
s-A

vailable pricing. 



Staff Data Request #2 

Amended Response to Question #12 

Hathaway Biomass Contract 3 
2019 CC with ZMOStandard Offer Enegl Costs 

PV Date 11/30/10 
Discount Rate 6.75% 

Note: This table has been updoted due to the inadvertent inclusion of carbon costs which were 
included in the original forecast of As-Available pricing. 



Staff Data Request #2 

Amended Response to Question #13 

Hathaway Biomass Contract 3 
2019CCwithZOlOStandardOffer EnerkyCosts With 15% Increase in EnerkyCosts 

Pv Date 11/30/10 . .  
Discount Rate 6.?5%, 
so00 r (7) r ( 8) ( 9) r ( 10) r (11) 

I I 

$ 192,115 
$ 208,050 

Note: This table has been updoted due to the inadvertent inclusion of carbon costs which were 
included in the original forecast of As-Available pricing. 



Staff Data Request #2 

Amended Response to Question #14 

Hathaway Biomass Contract 3 
2019 CC with 2010 Standard Offer Energy Costs With 15% Decrease in Energy Costs 

PV Date 11/30/10 

Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecost of As-Available pricing. 



Staff Data Request #2 

2027 1 $ 1,507 I $ 12,135 I $ 13,642 
2028 I $ 1,552 I $ 11,848 I $ 13.400 
2029 I $ 1,597 I $ 12,031 1 S 13,628 

Amended Response to Question #15 

Hathaway Biomass Contract 3 
PEF's ZOlOStandard Offer 

$ 151,306 
$ 164,706 
$ 178,334 

2031 1 $ 1,693 
2032 I $ 1,743 
2033 1 $ 1,794 

12030 I $ 1,644 I $ 12,389 I $ 14,033 I $ 192,367 I 
$ 12764 $ 14,457 $ 206,824 
$ 13,179 $ 14,921 $ 221,746 
$ 13,539 $ 15,333 $ 237,079 

2034 
2035 
2036 
2037 

~ ~ 

$ 1,847 $ 13,946 $ 15,793 $ 252,872 
$ 1,901 $ 14,365 $ 16,266 $ 269,138 
$ 1,957 $ 14,831 $ 16,788 $ 285,926 
$ 2,015 $ 15,238 $ 17,253 $ 303,179 

2038 I $ 1,903 I $ 14,684 1 $ 16,587 

NPV 2010s ( $  8,3641 $ 90,7401 $ 99.104 
Total I $ 32,438 I $ 287,328 rs 319,766 

$ 319,766 



Staff Data Reauest #2 

Amended Response to Question #16 

Hathaway Biomass Contract 3 
PEF's 20lOStandard Offer With 15% Increase in Energy Cos& 

Note: This table hos been updated due to the inodvertent inclusion of carbon costs which were 
included in the original forecast of As-Available pricing. 



Staff Data Request #2 

Amended Response to Question #17 

2026 I $ 1,464 $ 9,3M) $ 10,824 $ 118,707 
2027 I $ 1,507 $ 10,315 $ 11,822 $ 130,529 . 2028 I $ 1,552 $ 10,071 $ 11,622 $ 142,151 

Hahaway Biomass Contract 3 
PEF's ZOlOStandard Offerwith 15% Decrease in Energy Costs 

2038 1 $ 1,903 I $ 12,481 I $ 14,384 I $ 276,667 

NPV 2010s I $ 8.364 I $ 77,129 I $ 85,493 I 
Total I s 32,438 I s 244,229 r$ 276.667 I 

Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecast of As-Avoilable pricing. 



Staff Data Request #2 

Amended Response to Question #18 

Hathaway Biomass Contract 3 
PEF's ZOlO Standard Offer 

2030 I $ 12,389 I $ 3,352 [ $ 15,741 I $ 216,855 
2031 I $ 12,764 I $ 3,482 I $ 16,246 I $ 233,101 

Note: This table has been updated due to the inadvertent inclusion af carbon costs which were 
included in the original forecast of As-Avoilable pricing. 



Staff Data Request #2 

Amended Response to Question #19 

2033 I $ 15,570 I $ 3,756 I $ 19,326 
2034 I $ 16,038 I $ 3,902 I $ 19,940 
2035 I $ 16,519 I $ 4,053 1 $ 20,572 

Hathaway Biomass Contract 3 
PEF's ZOlOStandard Offer With 15% increase in Energy Costs 

$ 299,331 
$ 319,271 
$ 339,843 

Total 

Note: This table has been updated due to the inadvertent 
included in the original forecast of As-Available pricing. 

inclusion of carbon costs which were 



Staff Data Request #2 

Amended Response to Question #20 

Hathaway Biomass Contract 3 
PEF's 2010 Standard Offer With 15% Decrease in Energy Costs 

- Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecast of As-Available pricing. 


